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THE  DECISIONS 


OP  THB 


Supreme  Court  of  the  United  States, 


AT 


DECEMBER  TERM,  1854. 


*147]     •ZEBEDEB  RING,  DaTid  A.  Bokee, 
Bolwrt  S.  Hone,  and  John  F.  Hone,  Ezecu- 
tora  of  Philip  Hone,  Deceaaed,  and  Cornell  8. 
Franklin,  Complainiutts, 
▼. 
HUGH  KAXWELL. 

(See  S.  C.  17  How.  147-162.) 

Datiea — ^when  not  diatribntable  to  eustcin  of- 
ficers, 

One  moletr  of  the  additional  dntlci.  Impowd  br 
the  Stii  aection  of  the  TarUC  Act  of  JdW  80,  1846, 
to  not  dtotrlbQtable  amoDg  the  cnatom-hooie  offl- 
cere  as  a  penalty* 

Section  3  of  tte  Act  of  feb.  11,  1846,  eontxoU 


0 


N  A  certificate  of  division  in  opinion  be- 
tween the  judges  of  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York. 

The  ease  ia  stated  by  the  court. 

James  J.  Bins,  for  complainants: 

Section  8,  of  the  private  Act  of  July  30, 
ISVi,  must  be  construed  as  a  penal  provision, 
and  the  "additional  duties"  of  20  per  cent, 
must  be  treated  as  penalties  levied  for  an  of- 
fense against  the  revenue  laws.  They  have  al- 
ways been  treated  and  designated  in  all  the 
revenue  laws  since  1799,  as  penalties  levied  as 
a  punishment  for  the  tudervaluation  of  goods, 
which  has  been  uniformly  regarded  as  an  of- 
fense, and  in  some  instances  punished  by  a  for- 
feiture of  the  goods. 

Greeley  v.  Thompson,  10  How,  226. 

These  penalties,  like  all  other  penalties,  are 
distributable  among  the  officers  of  the  customs 
as  to  one  moiety  thereof,  in  the  manner  pre- 
■cribed  in  the  91st  section  of  the  Act  passed 
March  2,  1799. 

Mr.  C.  Cnshing,  Atty.-Gen.,  for  the  defend- 


iiie 


20  per  cent,  additional  duty  authorized 
to  be  levied  and  collected  under  the  8th  section 
of  the  Tariff  Act  of  July  30,  1846,  is  not  a 
penalty  to  be  distributed  to  the  complainants. 
Stevens,  Com.  Vol.  I.  p.  68;  Bouvier  Law 
Die.  Vol.  II.  p.  307.  There  is  nothing  in  the 
Act  of  July  30,  1846,  that  indicates  an  inten- 
tion that  they  meant  "penalty"  when  they 
said  "duty." 

There  is  no  statute  aothoridng  these  duties, 
if  held  to  be  a  penalty,  to  be  distributed  to  the 
complainants. 
15  !<.  ed. 


Mr.  Justice  Cnrtii  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  upon  a  certificate 
of  division  of  opinion  of  the  Judges  of  the  Cir- 
cuit Court  of  the  United  States  for  the  South- 
em  District  of  New  York.  The  certificate  shows 
that  a  suit  in  equity  pending  in  that  court, 
wherein  persons  who  were  the  naval  officer  and 
surveyor  of  the  port  of  New  York,  are  com- 
plainants, and  Hugh  Maxwell,  who  was  the  Col- 
lector of  that  port,  is  respondent,  and  that  til* 
scope  of  the  bUl  is  to  recover  one  moiety  of  a 
lar^  sum  of  money  levied  and  collected  as  ad- 
ditional duties,  under  the  8th  section  of  the 
Tariff  Act  of  July  30,  1846,  9  Stat,  at  L.  43, 
during  the  time  while  the  complainants  held 
the  offices  above  mentioned.  Upon  the  hear- 
inf  of  this  cause,  the  judges  were  opposed  in 
opinion  upon  the  following  questions: 

"Whether,  upon  a  true  construction  of  the 
revenue  laws  of  the  United  States,  the  addi- 
tional duties  of  20  per  cent,  which  have  been 
levied  and  collected  by  and  paid  to  the  defend- 
ant, as  Collector  of  the  port  of  New  York,  at 
the  port  of  New  York,  as  'stated  in  his  [*14ft 
answer,  under  and  by  virtue  of  the  8th  section 
of  the  Act  entitled  'An  Act  for  reducing  the  du- 
ties on  imports,  and  for  other  purposes,'  passed 
July  30,  in  the  year  1846,  were  to  be  treated 
as  penalties,  and  one  moiety  thereof  divided 
between  and  paid  in  equal  proportions  to  and 
among  the  Collector,  naval  officer  and  sur- 
veyor of  the  port  of  New  York,  holding  said 
officers  at  the  time  of  the  levying,  collection  and 
payment  thereof,  in  the  said  port  of  New  York, 
as  claimed  by  the  plaintiffs  in  their  bill  in  this- 
cause." 

The  8th  section  of  the  Act  of  July  30,  1844,. 
after  requiring  the  collector  to  cause  the. dutia- 
ble value  of  the  imports  therein  referred  to,  to 
be  appraised,  estimated  and  ascertained,  in  ac- 
cordance with  the  provisions  of  existing  laws, 
goes  on  to  enact,  "and  if  the  appraised  value 
thereof  shall  exceed,  by  ten  per  cent,  or  more, 
the  value  so  declared  on  the  entry,  then,  in  ad- 
dition to  the  duties  imposed  by  law  on  the 
same,  there  shall  be  levied,  collected  and  paid,. 
a  duty  of  twenty  per  centum,  ad  valorem,  on 
such  appraised  value."  The  question  is,  whether 
the  sums  levied,  collected  and  paid  under  this 
clause  were  by  law  distributable  as  penalties, 
one  moiety  to  the  Treasury  of  the  United 
States,  and  the  other  mmety  among  the  Col- 
lector, naval  officer  and  surveyor. 
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To  render  atny  sum  of  money  collected  for 
the  government  thus  distributable,  it  is  not 
doubted  that  some  Act  of  Congress,  directing 
that  distribution,  must  be  found;  and  the  emn- 
plainant's  counsel  has  sought  for  such  a  law, 
by  arguing  that  these  additional  duties  must  be 
treats  as  penalties,  levied  for  the  offense  of 
undervalution,  against  the  directions  and  in 
contravention  of  the  requirements  of  the  rev- 
«nue  laws;  and  that  if  they  are  penalties,  they 
■•re  required  to  be  distributed  by  different  col- 
lection laws,  to  which  he  has  referred,  and 
which  he  urges  has  been  made  appliciible  by 
Congress  to  the  sums  of  money  now  in  ques- 
tion. We  do  not  find  it  necessary  to  determine 
whether  these  additional  duties  might  have 
been  deemed  penalties,  so  as  to  come  under  the 
terms  of  either  of  the  collection  laws  which 
have  directed  the  distribution  of  penalties 
among  certain  officers  of  the  customs;  nor  do 
we  deem  it  important  to  examine,  in  detail,  the 
provisions  of  those  collection  laws,  and  the 
manner  in  which  they  have  been,  from  time  to 
time,  rendered  applicable,  in  part  or  in 
whole,  to  the  different  Acts  levying  duties  and 
penalties. 

Because  we  are  all  of  opinion  that  whatever 
may  be  the  nature  of  the  sum  levied  as  ad- 
ditional duties,  under  the  8th  section  of  the 
Tariff  Act  of  184C,  they  are  not  distributable 
«a  penalties. 

To  exhibit  the  reasons  on  which  this  opinion 
is  founded,  it  is  necessary  to  refer  first  to  the 
Tariff  Act  of  August  30,  1842.  The  26th 
*140]  'section  of  that  Act,  provided  that  the 
laws  existing  on  the  first  day  of  June,  1842, 
•hall  extend  to  and  be  in  force  for  the  collec- 
tion of  the  duties  imposed  by  this  Act,  etc.,  and 
for  the  recovery,  collection,  distribution  and 
remission  of  all  fines,  penalties  and  forfeitures, 
and  for  the  allowance  of  the  drawbacks  by  this 
Act  authorized,  as  fully  and  effectually  as  if 
«very  regulation,  restriction,  penalty,  forfeit- 
ure, provision,  clause,  matter  and  thing  in  the 
said  laws  contained  had  been  inserted  ia  and 
re-enacted  by  this  Act. 

The  18th  and  17th  sections  of  the  same  Act 
prescribe  the  manner  in  which  merchandise 
subject  to  ad  valorem  rates  of  duty  shall  be  ap- 
praised, and  its  dutiable  value  ascertained;  and 
then  the  17th  section  enacts  :\  "That  in  all  cases 
where  the  actual  value  to  be  appraised,  esti- 
mated and  ascertained,  as  hereinbefore  stated, 
of  any  goods,  wares  and  merchandise,  imported 
into  the  United  States,  and  subject  to  any  ad 
yalorem  duty,  or  whereon  the  duty  is  regulated 
by  or  directed  to  be  imposed  or  levied  on  the 
value  of  the  square  yard,  or  other  parcel,  or 
quantity  thereof,  shall  exceed,  by  ten  per  cen- 
tum or  more,  the  invoice  value,  then  in  addi- 
tion to  the  duty  imposed  by  law  on  the  same, 
there  shall  be  levied  and  collected  on  the  same 
goods,  wares  and  merchandise,  fifty  per  cen- 
tum of  the  duty  imposed  on  the  same  where 
fairly  invoiced." 

These  being  provisions  of  the  Tariff  Act  of 
1842,  the  complainants'  argument  is  that  the 
Additional  duties  leveled  under  its  17th  section 
were  made  distributable  by  its  26th  section; 
that  the  8th  section  of  the  Act  of  1846  only 
changed  the  amount  of  the  penalty  ia  the  cases 
Jt  reached;  that  whereas  by  the  17th  section  of 
the  Aet  »t  1842,  if  the  appraisement  should  ex- 


ceed the  invoice  value  ten  per  oentum,  fifty  per 
centum  of  the  duty  was  the  penalty;  by  the 
Act  of  1846,  twenty  per  centum  of  the  appraised 
value  was  to  be  the  penalty;  that  this  wan 
the  only  change  made;  although  the  2nth  sec 
tion  of  the  Act  of  1842,  which  made  penalties 
distributable  under  the  then  existing  laws,  ap- 
I)Iied,  in  terms,  only  to  the  penalties  levied  b/ 
that  Act,  yet  those  laws  of  distribution  are  ap- 
plicable to  this  penalty  under  the  Act  of  1840, 
which  must  be  considered  as  substituted  in 
place  of  the  penalty  levied  by  the  Act  of  1812 
and  to  be  governed  by  the  same  provisions  oi 
law  as  were  applicable  to  the  additional  duty, 
by  way  of  penalty,  under  that  Act  of  1842. 

There  is  great  force  in  this  argument.  The 
Tariff  Act  of  1846  is  an  Act  fixing  new  rates  of 
duty  on  imports.  It  does  not  coutain  any  pro- 
visions for  the  collection  of  those  duties,  nor 
for  the  collection  or  distribution  of  any  penal- 
ties. It  does  not,  in  terms,  adopt  the  existing 
laws  on  those  subjects,  nor  declare  that  they 
shall  be  deemed  applicable  to  the  duties  and 
penalties  which  it  'levies:  yet  it  is  ob-  [*150 
vious  that  it  must  have  been  intended  that 
those  existing  laws  should  be  thus  applied ;  and 
this  can  only  be  effected  by  considering  the  du- 
ties and  penalties  levied  by  the  Act  of  1846,  as 
substitutes  for,  and  to  be  governed  by,  the  same 
rules  as  the  corresponding  duties  and  penalties 
levied  by  the  Act  of  1842,  which  did,  m  terms, 
adopt  and  apply  the  existing  laws  for  the  re- 
covery, collection  and  distribution  of  duties  and 
penalties. 

We  accede,  therefore,  to  the  positions  that  . 
the  additional  duty  levied  by  the  Act  of  1846  is 
only  a  substitute  for  that  levied  under  the  Act 
of  1842,  and  that  whatever  rule  was  in  force 
when  the  Act  of  1846  was  passed,  oonoeming 
the  distribution  of  the  additional  duty  levied 
by  the  17th  section  of  the  Act  of  1842,  is  also  in 
force,  and  is  to  be  applied  to  the  additional  duty 
under  the  8th  section  of  the  Act  of  1846,  which 
is  here  in  question.  So  that  the  only  remain 
ing  inquiry  is,  what  was  that  rule? 

We  think  this  question  is  answered  by  the  31 
section  of  the  Act  of  February  11,  1846,  9  Stat, 
at  L.  3,  "that  no  portion  of  the  additional  du- 
ties provided  for  by  the  17th  section  of  th«  Act 
of  August  30,  1842,  entitled,  ete.,  shall  be 
deemed  a  fine,  penalty  or  forfeiture,  for  the 
purpose  of  being  distributed  to  any  officer  of 
the  ciutoms;  but  the  whole  amount  thereof, 
when  received,  shall  be  paid  directly  into  the 
Treasury." 

This  enacts  a  rule  concerning  the  distribution 
of  the  additional  duties  under  the  Act  of  1842; 
and  as  the  additional  duties  under  the  Act  of 
1846  are  substitutes  for,  and  to  be  governed  by, 
the  same  rules  as  to  distribution  as  those  levied 
under  the  former  law,  it  necessarily  follows 
that  they  are  not  distributable. 

It  has  been  argued  that  this  3d  section  of  the 
Aet  of  February  ,11,  1846,  is  expressly  limited 
to  the  additional' duties  levied  under  the  17th 
section  of  the  Act  of  1842;  and  therefore  can- 
not govern  the  distribution  of  those  levied 
under  the  Act  of  1846.  But  so  the  26th  section 
of  the  Act  of  1842,  which  adopts  former  laws, 
applies  them  only  to  the  duties  and  penaltiss 
levied  tmder  that  Aet;  and  this  is  the  onl^ 
authority  for  applying  any  laws  to  the  distn- 
butiou  «t  t^  'v«u&\  4»\.vfta  UQ'«  in  <(aestioN. 

\1  l&xm. 
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The  eompUiiuuit  is  obliged  to  ar^o,  that 
tbongh  limited  in  terms  to  that  Act,  it  applies 
to  rates  of  penal  duty  afterwards  substituted 
bj  the  Act  of  1846,  in  place  of  those  prescribed 
by  the  Act  of  1842.  We  have  declared  the 
argument  sound;  but  it  must  be  allowed  its  full 
and  just  effect.  Hie  implication  is  not  that  the 
laws  for  the  collection  and  distribution  of 
penalties,  as  they  had  existed  at  some  prior 
period,  or  as  they  had  been  applicable  to  other 
penalties,  were  silently  adopted  by  the  Act  of 
1846;  but  that  the  laws  for  the  collection  and 
distribution  of  additional  duties  by  the  way  of 
penalty,  as  those  laws  existed  when  the  Act 
151*]  *of  1846  was  passed,  must  be  deemed 
applicable  to  the  new  additional  duty  by  way 
of  penalty  prescribed  by  that  Act;  and  when 
the  Act  of  1846  was  passed,  the  previous  gen- 
eral law  for  the  distribution  of  penalties  had 
been  uodifled,  and  the  additional  duty  for 
which  that  in  question  is  sulwtituted  had  been 
declared  not  distributable.  The  consequence  is, 
that  though  the  Act  of  1846  may  be  consid- 
ered as  proTiding  for  both  duties  and  penalties, 
subject,  as  to  their  collection  and  distribution, 
to  existing  laws,  yet  as  there  was  no  law  in 
force  by  which  additional  duties,  levied  for 
undervaluation,  were  made  distributable,  there 
can  be  no  adoption  of  any  existing  law  on  that 
particular  subject,  and  no  distribution  can  take 
place. 

Perhaps  this  may  be  illustrated  by  supposing 
that  the  substance  of  the  3d  section  of  the  Act 
of  February  11,  1846,  had  been  incorporated 
into  the  26tb  section  of  the  Act  of  1842,  by  way 
of  proviso.  So  that  at  the  same  time  when  the 
Act  of  1842  adopted  all  existing  laws  concern- 
ing the  distribution  of  penalties,  it  had  declared 
that  the  additional  duties  to  lie  levied  under 
the  17th  section  should  not  be  distributable  as 
penalties,  but  should  lie  paid  into  the  Treasury. 
Certainly  it  could  not  then  have  been  argued 
that  the  Act  of  1846  had  merely  changed  the 
rate  of  additional  duty,  and  had  silently  adopt- 
ed tlie  existing  laws  concerning  its  distribution, 
and  still  that  it  was  distributable.  Yet  the 
effect  of  this  subsequent  enactment,  of  Febru- 
ary 11,  1846,  when  made,  upon  the  Act  of  1842, 
is  the  same  as  if  it  liad  been  incorporated 
therein.  It  is  in  eadem  materia,  and  both  are 
to  be  construed  as  one  law,  the  last  controlling 
uid  modifying  the  first,  as  if  it  made  a  part 
of  H. 

Tlie  fallacy  of  the  argument,  on  the  part  of 
the  complainants,  consists  in  going  bacic  to 
former  laws  concerning  the  distribution  of  other 
penalties,  and  considering  them  to  be  applica- 
ble to  this  penalty,  when  the  existing  law,  ap- 
^cable  in  terms  to  a  penalty  ejusdem  generis, 
and  for  which  this  penalty  is  a  substitute,  de- 
dares  that  it  is 'not  distributable. 

Our  opinion  is,  that  the  first  question  certi- 
fied by  the  Circuit  Court  must  M  answered  in 
the  negative. 

There  are  other  questions  certified,  but  as  the 
one  above  decided  necessarily  disposes  of  the 
ease,  we  do  not  deem  it  needful  to  consider  and 
reraond  to  them. 

whereupon  the  court  made  the  following 
order,  to  wit: 

151*]  *0n  consideration  whereof,  it  is  the 
opinion  of  this  ooiirt  that  the  Bnt  qaettion  eerti- 
H  Ij.  ed. 


fled  by  the  Circuit  Court  in  this  case  must  be 
answered  in  the  negative,  to  wit :  "That  upon 
a  true  construction  of  the  revenue  laws  of  the 
United  States,  the  additional  duties  of  20  per 
cent,  which  have  been  levied  and  collected  by, 
and  paid  to,  the  defendant,  as  collector  of  the 
port  of  New  York,  at  the  port  of  New  York,  as 
stated  in  his  answer,  under  and  by  virtue  of 
the  8th  section  of  the  Act  entitled  "An  Act  for 
reducing  the  duties  on  imports,  and  for  other 
purposes,"  passed  July  30,  in  the  year  1846, 
were  not  to  be  treated  as  penalties,  and  one 
moiety  thereof  divided  between  and  paid  in 
equal  proportions  to  and  among  the  Collector, 
naval  officer  and  surveyor  of  the  port  of  New 
York,  holding  said  officers  at  the  time  of  the 
levying,  collection  and  payment  thereof,  in  the 
said  port  of  New  York,  as  claimed  by  the 
plaintiffs  in  their  bill  in  this  cause. 

And  this  court  is  further  of  opinion  that  as 
the  decision  of  the  first  question  in  the  nega- 
tive necessarily  disposes  of  the  case,  it  is  un- 
necessary to  consider  and  respond  to  the  other 
questions  certified;  whereupon  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  it  be 
so  certified  to  the  said  Circuit  Court. 


THS    YORK    Am)    MARYI.AND    LINE    R. 

R.  CO.,  Plaintiff  in  Error, 

v. 

ROSS  WINAN8. 

(See  S.  C.  17  How.  31-40,) 

Patents — ^liability  of  railroad  company— patent, 
evidence  without  proof  of  title  to  office,  of 
acting  commissioner  signing  it. 

A  PennsTlvanla  railroad  corporation,  whose 
stock  Is  owned  by  a  Harvland  railroad  corporation, 
the  road  of  the  former  belns  managed  by  the  lat- 
ter company,  which  appomts  the  oOcers  -  and 
agents  and  furnishes  the  rolling  stock  upon  It,  and 
the  directors  of  the  former  compaoT  being  selected 
by  the  latter  company  and  qoallflea  by  a  transfer 
of  one  or  more  shares  of  Its  stock  to  them  before 
an  election  which  they  return  on  vacating  their  of- 
fice, and  which  makes  annoal  statements  to  the 
Legislature,  In  which  Its  gross  profits  for  the  year 
are  nominally  divided  between  the  companies.  Is 
liable  for  the  Infringement  of  a  patent  right  re- 
specting cars  ased  thereon. 

Objection  to  a  letters  patent,  that  It  is  signed  by 
an  "acting  commissioner  of  patents,"  where  there 
Is  no  averment  or  proof  of  his  title  to  the  ofllce.  Is 
nntenable. 

The  court  will  take  Judical  notice  of  the  persons 
who  permanently  or  transiently  preside  over  the 
Patent  Ofllce.  Production  of  their  commission  is 
not  necessary. 

Argued  Deo.  6,  1854.         Decided  Dec.  18,  1854. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Penn- 
sylvania. 
The  case  is  stated  by  the  court. 
Messrs.  Severdy  Johnson  and  J.  M.  Campbell, 
for  the  plaintiff  in  error,  after  stating  the  facts, 
made  the  following  points: 


NOTi. — Presumption  of  regularity  of  appoint- 
ment and  due  qualification  of  an  offlcer,  and  that 
be  acted  within  his  Jurisdiction:  certificate,  evi- 
dence of  authority.  See  note  to  Fenwiek  v.  Sears, 
2  U  ed.  U.  S.  101. 

Orant  by  an  offlcer  presumed  anthorued.  Sea 
note  to  13.8.  V.  PMch«aia,%U«(i.\i.VWA. 
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1.  A*  to  tlM  liability  of  the  plaintiff  in  error. 
The  cart,  whieh  were  aMumed  to  be  made  in 
Tiolation  of  the  patent  of  the  defendants  in  er- 
ror, were  not  built  by,  and  did  not  belong  to 
the  plaintiff  in  error.  It  is  not  liable,  there- 
fore, for  their  OMistmetion,  nor  it  it  pretended 
that  it  has  sold  any.  If  liable  at  aU.  it  is  for 
the  use  of  the  cars. 

Now,  in  point  of  fact,  it  did  not  run  the  cars 
in  question  over  its  road. 

The  whole  transportation  was  done  by  the 
Baltimore  and  Susquehanna  Railroad  Com- 
pany; the  subject  of  the  agency  being  the 
running  of  the  cars,  and  the  plaintiff  in  error 
having  nothing  to  do  with  the  running,  it 
can  hardly  be  deemed  an  agent,  from  the  fact 
that  it  does  nothing  in  the  agency.  With  still 
less  plausibility  can  it  he  re^irded  as  a  princi- 
pal. 

The  power  to  form  a  partnership  is  one 
which  corporations  do  not  possess,  udess  it  is 
given  in  express  terms,  or  by  necessary  im- 
plication. 

Sharon  Canal  Co.  r.  Vnlton  Banic,  7  Wend. 
412;  Canal  Bridge  v.  Gordon,  1  Piclc.  306. 

There  tt9  neither  such  words  nor  implication 
in  the  present  instance,  and  of  consequence 
no  partneraldp  can  be  deduced  where  the  power 
to  create  tliat  relation  is  wanting. 

If,  however,  the  power  be  conceded,  and  no 
putnership  has  been  in  terms  formed,  it  is  only 
to  be  implied,  in  law,  from  the  division  of  the 
net  profits  of  transportation  between  the  two 
corporations,  provided  for  by  their  agreement. 

But  the  reception  of  a  pui  of  the  profit  is 
not  always  attended  with  this  consequence. 
The  test  seems  to  be  in  the  animus  of  the  par- 
ties aa  to  the  reservation  of  profits,  and  not  in 
the  reservation  itself.  If  their  purpose  be  com- 
pensation merely,  to  one  furnishing  some  neces- 
sai^  to  the  buuness,  a  partnership  is  not  held 
to  be  created.  Such  is  the  present  ease,  where 
it  is  plain  that  the  object  was  merely  to  com- 
pensate the  plaintiff  in  error  for  the  use  of  its 
road,  and  to  make  the  rent  therefor  commen- 
surate with  the  use. 

Story  on  Part.  sees.  86,  38;  Kent's  Com.  33; 
Perrine  v.  Hankenson,  6  Halst.  181;  Herm- 
street  v.  Howland,  S  Den.  68;  Heckert  &  Fegely, 
6  Watts  &  8.  143;  Boyer  v.  Anderson,  i  Leigh. 
600;  Loomis  v.  Marshall,  12  Comm.  60;  Coll.  on 
Piurt.  sec.  44,  and  note. 

Conceding,  however,  argumenti  gratia,  that 
the  relation  of  principal  and  agent,  or  of  part- 
ners, existed  between  the  two  corporations,  it 
cannot  be  denied  that  the  infringements  CMn- 

glained  of  were  not  committed  by  the  plaintiff 
I  error,  but  by  the  Baltimore  and  Susquehan- 
na Bailroad  Company. 

Now,  the  tortious  acts  of  the  Company  last 
named  cannot  be  considered  as  acts  done  in  the 
ordinary  course  of  the  business  between  it  and 
the  plaintiff  in  error,  whatever  be  the  relation 
between  these  parties;  and  to  make  the  plain- 
tiff in  wror  responsible,  it  must  be  shown  to  be 
privy  to  their  commission  before  or  after. 

Story  on  Agency,  sec.  466;  Coll.  on  Part.  sec. 
467;  Keplinger  v.  De  Youns,  10  Wh.  368,  363. 

2.  The  charge  below  is  also  erroneous  as  to 
the  amount  of  damages  recoverable. 

3.  The  suit  being  only  for  infringement 
committed  during  the  extension  of  the  patent, 
it  is  further  submitted,  tiiat  the  extension  be- 
S8 


ing  by  the  acting  Commissioner  of  Patent*,  i» 
unavailing  to  give  the  defendant  in  error  anr 
rights. 

If  this  court,  in  4  How.  646,  meant  to  aflBnn 
the  validity  of  the  acts  of  such  a  functional^, 
as  is  supposed  by  Mr.  Justice  Woodbury,  uk 
1  Wood.  &  M.  248,  this  point  is  not  now  open; 
but  if  it  be  open,  the  plaintiff  in  error  reliea 
on  the  1st  and  2d  sections  of  the  Patent  Act 
of  1846,  as  governing  the  Patent  Office,  to  the- 
exclusion  of  the  Acts  of  1702  and  1705. 

1  Stat,  at  L.  281,  415. 

Messrs.  J.  H.  B.  Le  Trobe  and  St  George  T. 
Canpbdl,  for  defendant  in  error: 

No  question  or  point  not  presented  in  tho- 
court  belov,  and  no  exception  to  the  charge 
not  specifically  designated  on  the  record,  can- 
be  heard  in  this  ccrart  as  the  ground  of  re- 
versal. 

Rule  38,  Carver  v.  Jackson,  4  Pet.  80;  Ex- 
parte  Crane,  6  Pet.  108;  10  Wheat.  366;  » 
Pet.  418;  Moore  v.  Bank  of  Metropolis,  IS 
Pet.  302;  4  How.  380;  0  How.  366. 

It  is  contended  by  the  plaintiffs  in  error,  that 
the  extension  of  the  patent  by  H.  H.  Sylvester^ 
as  acting  commissioner,  is  invalid. 

This  point  was  not  presented  to  the  court  be- 
low. The  extension  now  averred  to  be  in- 
valid was  admitted  in  evidence  without  objee- 
tion. 

An  infringement  of  the  patent,  as  an  exist- 
ing valid  grant,  waa  admitted,  the  sole  questioai 
being  whether  it  was  infringed  by  the  defend- 
ant. 

Even  if  now  to  be  considered,  the  law  is  not 
as  the  plaintiff  in  error  contended. 

Woodworth  v.  Hall,  1  Wood,  ft  M.  302;  Wil- 
son V.  Rousseau,  4  How.  686. 

We  now  proceed  to  consider  the  exceptions  to- 
the  charge  of  the  judge.  The  1st  is:  that  tho 
York  and  Maryland  Line  Railroad  Comnany, 
and  the  Baltimore  and  Susquehanna  Railroad 
Company,  were  two  distinct  Companies  aa  t» 
third  persons. 

The  second  exception  to  the  charge  is: 

In  charging,  further,  that  whether  the  rela- 
tion between  them  was  that  of  agency  or  part- 
nership, the  liability  of  defendants  was  tho 
same. 

As  a  legal  proposition,  standing  singly,  thi* 
can  hardly  be  questioned. 

One  of  two  partners  is  liable  to  an  action  for 
an  infringement,  as  for  any  other  tort  commit- 
ted by  his  authority,  or  pairtidpated  in  by  him. 
This  was  all  the  judge  said.  He  was  not  asked 
to  charge, 

1.  That  two  corporations  cannot  form  a  con- 
tract of  partnership. 

2.  Or  that,  under  the  evidence  in  the  cause, 
there  was  no  proof  of  partnership. 

3.  Or  that  there  was  no  evidene  of  agency 
by  which  the  defendants  could  be  held  liable. 

If  they  participated  in  the  use  of  the  pat- 
ented thing,  no  matter  how,  whether  under  a 
lawful  or  unlawful  contract,  they  are  liable. 
It  ia  the  doing  of  the  thing,  and  not  the  mode 
in  which  it  is  done,  that  is  complained  of. 

There  was  evidence  of  a  direct  and  inde- 
pendent use  by  the  defendant  below,  to  tho 
prejudice  of  the  patentee. 

The  defendant  was  a  Pennsylvania  Company,, 
fully  organised,  and  having  possession  of  its- 
road. 
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Tke  uaes  made  of  its  road,  were  its  own  uses. 
The  road  and  the  cart  upon  it  are  a  single 
laaohine,  the  use  of  a  part  of  which  involves 
-the  use  of  all  the  parts.  The  cars  are  use- 
less without  the  road.  The  road  is  useless 
without  the  ears.  The  terms  upon  which  the 
■ears  are  permitted  to  be  used  are  immaterial. 
The  injury  oomplained  of  is  the  use. 

It  is  this  whieh  distinguishes  this  case  from 
that  of  Keplinger  ▼.  De  Young,  in  10  Wh.  368. 
There  De  Young  was  held  not  to  be  liable, 
because  he  only  purchased  the  product  of  a  ma- 
chine; but  it  would  have  been  different,  had 
be  talcen  the  machine  into  his  own  keeping, 
and  used  it. 

If  it  were  needful,  it  might  be  well  eon- 
tended  that  the  relation  of  the  Companies  was 
tliat  of  partnership.  Corporations  may  form 
partnerships  under  circumstances,  so  far,  at 
least,  as  to  preclude  them  from  setting  up  sep- 
arate rights  to  the  prejudice  of  third  persons. 
Canal  Bridge  v.  Gordon,  1  Pick.  297;  4  Law 
and  Equity  Reports,  171;  2  Id.  319. 

In  the  present  case,  there  was  every  element 
required  to  form  a  partnership  contract. 

It  is  not  a  case  where  a  portion  of  the  gross 
receipts  was  used  as  a  mode  of  calculating  rent 
u  in  6  Den.  68,  cited  by  plaintiff  in  error,  but 
a  right  to  a  slusre  of  the  net  profits,  as  such, 
which  that  case  decides  to  be  a  criterion  6f 
partnerships.  Nor  is  it  the  case  in  17  Wend. 
412,  where  it  was  held  that  two  corporations 
cannot  sue  jointly,  as  corporations,  on  contract ; 
bat  where  it  was  not  held  that  if,  in  fact,  such 
oopartnership  existed,  either  could  escape  lia- 
bility for  a  t(»t  arising  in  that  relation,  by  al- 
lenng  its  unlawfulness. 

The  law  of  New  York,  on  thia  question  of 
partnership  liability  to  third  persons,  is  clearly 
settled  in  Bostwick  y.  Champion,  11  Wend.  671, 
where  it  was  held  that  A,  B  &  C  run  a  line  of 
coaches,  the  route  being  divided  between  them 
into  sections,  each  furnishes  horses  and  coaches, 
and  hiring  drivers,  and  paying  the  expenses  of 
his  own  section,  the  fare,  less  the  tolla,  being 
divided  in  proportion  to  the  number  of  miles 
ran,  thai  a  passenger  injured  by  the  negligence 
■«t  the  drivers  of  A's  coach  might  sue  them  all. 
The  court  is  referred  to  the  opinion  of  Judge 
Nelson,  at  page  684,  and  to  same  case.  Chan- 
cellor Walworth's  opinion,  18  Wend.  176. 

A  division  of  profits,  as  profits,  and  a  right 
to  file  a  bill  for  an  account,  may  be  regarded  as 
conclusive  evidence  of  a  partnership  contract. 
Both,  it  is  submitted,  concur  here. 

The  distinction  which  it  is  believed  will  rec- 
oncile all  these  cases,  is  between  a  stipulation 
for  a  compensation  proportionate  to  the  profits, 
and  one  for  an  interest  in  such  profits. 

See  Carey  on  Part.  9;  Sto.  Part.  36;  Biss. 
yut.  4;  Coll.  Part.  44. 

But  it  is  suggested  that  the  tortious  act  of 
-one  Company  not  being  in  the  ordinary  course 
of  l>nainess  between  the  two  Companies,  the 
plaintifiT  in  error  cannot  be  responsible  without 
proof  of  privity. 
To  tliia  it  is  answered: 

1.  That  any  tortious  act  is  out  of  the  ordi- 
nary course  of  business,  but  that  a  subsequent 
reo»tion  of  the  results  of  such  act  will  be  oon- 

4lnsive  evidence  of  privity  and  liability. 

2.  No  exception  was  taken  to  the  charge 


upon  the  ground  of  any  such  error  or  omission 
in  it. 

3.  Knowledge  of  the  existence  of  the  patented 
improvement  is  presumed. 

Mr.  Justice  Canpbcil  delivered  the  opinion 
of  the  court: 

The  pltuntiff  is  a  Corporation  existing  under 
a  Charter  from  the  States  of  Pennsylvania,  and 
authorized  to  construct  a  railroad  from  the 
Town  of  York  to  the  Maryland  line.  Its  stock 
was  subscribed  for  by  the  Baltimore  and  Sus- 
quehanna Bailroad  Company,  a  Maryland  Cor- 
poration, and  their  joint  capital  is  vested  in  a 
continuous  railroad  from  the  City  of  Baltimore 
to  York.  The  management  of  the  road  is  com- 
mitted to  the  Maryland  Company,  vfhicfa  ap- 
points the  oflScer  and  agents  upon  it,  and  fur- 
nishes the  necessary  rolling  stock  for  its  opera- 
tion. The  President  and  Secretary  of  the  two 
Companies  are  the  same.  The  directors  of  the 
Pennsylvania  Corporation  (plaintiff)  are  select- 
ed by  the  Maryland  Company,  and  are  qualified 
by  a  transfer  of  one  or  more  shares  of  its  stock 
to  them,  shortly  before  an  election,  and  which 
they  return  on  vacating  their  office.  This  nom- 
inal organization  is  made  necessary  by  the 
Charter,  which  requires  that  the  majority  of 
the  officers  shall  be  citizens  of  Pennsylvania, 
and  that  annual  reports  of  the  condition  and 
business  of  the  Company  shall  be  rendered  to 
the  XiCgislature.  To  preserve  appearances  with 
the  Legislature  an  annual  statement  is  made. 

*In  this,  the  gross  receipts  of  the  en-  [*X0 
tire  road  for  the  year  are  ascertained  and  the 
expenses  deducted;  the  balance  is  then  divided, 
one  third  I>eing  assigned  to  the  plaintiff,  but  no 
money  passes  between  the  Corporations.  In 
these  expense  accounts  the  salaries  of  officers, 
conductors  and  engineers,  the  cost  of  locomo- 
tives and  fuel,  of  the  repairs  and  insurance  of 
cars,  and  the  losses  of  business  enter  as  constit- 
uent items.  It  was  admitted  upon  the  trial  of 
the  cause,  that  a  number  of  cars  made  accord- 
ing to  the  specification  of  the  patent  of  the  de- 
fendant had  been  used  upon  the  road  without 
his  license,  and  for  which  he  brought  this  suit. 
A  verdict  was  rendered  in  his  favor,  and  the 
judgment  thereon  is  brought  to  this  court  upon 
exceptions  to  the  instructions  of  the  Circuit 
Court  to  the  jury. 

The  court  charged  the  jury,  that  the  road  on 
which  the  infraction  was  committed  was  held 
under  a  Pennsylvania  charter  to  the  defendant 
in  that  court;  that  the  transportation  on  the 
road  was  carried  on  by  the  Maryland  Corpora- 
tion; and  that  the  profits  accruing  from  tlie 
use  of  the  cars  upon  the  road,  that  is,  the  prof- 
its of  the  infraction,  are  nominally  divided  be- 
tween the  two  Companies.  That,  upon  these 
facts,  the  plaintiff  is  entitled  to  recover  against 
the  present  defendants,  whether  they  are  to  be 
regarded  as  partners,  or  as  principal  or  agent 
of  the  Maryland -Corporation. 

The  plaintiff  obmplaina  here  of  this  charge, 
for  that  the  cars  employed  were  not  built  by, 
and  did  not  belong  to  the  Company ;  that  they 
were  the  exclusive  property  of  the  Maryland 
Corporation;  and  that  the  agreement  to  divide 
the  profits  did  not  constitute  a  partnership,  nor 
evince  a  relation  of  principal  or  agent  to  im- 
pose a  liability.  This  conclusion  implies,  that 
the  duties  imposed  upon  the  plaintiff  hf  the 
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dutrter,  ar«  fulfilled  by  the  construction  of  the 
road,  and  that  by  alienating  its  right  to  use, 
and  its  powers  of  control  and  supervision  it 
nay  avoid  further  responsibility.  But  those 
acts  involve  an  overturn  of  the  relations  which 
the  Charter  has  arranged  between  the  Corpora- 
tion and  the  community.  Important  franchises 
were  conferred  upon  the  Corporation  to  enable 
it  to  provide  the  facilities  to  communication 
and  intercourse,  required  for  the  public  con- 
venience. Corporate  management  and  control 
over  these  were  prescribed,  and  corporate  re- 
sponsibility for  their  insufficiency  provided,  as 
a  remuneration  to  the  community  for  their 
ftrant.  The  Corporation  cannot  absolve  itself 
from  the  performance  of  its  obligations,  with- 
out the  consent  of  the  legislature.  Beman  v. 
Rufford,  1  8imon,  N.  S.  660;  Winch  v.  B.  & 
L.  Railway  Co.  13  L.  &  E.  606. 

If,  then,  the  case  had  terminated  with  the 
facts  that  the  infringement  of  the  defendant's 
40*]  patent  had  talcen  place,  by  the  'acta  of 
persons  using  the  corporate  name  of  the  plain- 
tiif,  with  the  assent  of  the  corporate  authori- 
ties, their  liability  would  have  been  fixed. 

But  the  case  before  us  is,  that  the  motive 
power  on  the  road  partly  belongs  to  the  plain- 
tiff; that  the  agents  and  officers  employed  arc 
in  its  service  and  are  paid  by  it;  and  that  the 
ears  are  fitted  and  repaired  at  tlie  common  ex- 
pense of  the  two  Corporations.  It  follows  there- 
fore, that  the  plaintiff  is  a  principal,  co-operat- 
ing with  another  Corporation  in  the  infliction 
of  a  wrong,  and  is  directly  responsible  for  the 
respiting  damage. 

Nor  will  the  plea  that  the  corporation  has  no 
independent  nor  responsible  existence,  as  re- 
gards the  Maryland  Company,  and  that  its  dis- 
play of  a  president  and  directors,  of  conduct- 
ors, engineers,  and  agents,  of  annual  elections 
and  annual  statements,  import  only  a  formal 
and  illusive  representation  before  the  Legis- 
lature of  Pennsylvania,  or  their  constituents, 
of  a  compliance  with  the  conditions  of  the 
Charter,  avail  the  plaintiff.  It  is  certainly  true 
that  the  law  will  strip  a  corporation  or  indi- 
vidual of  every  disguise,  and  enforce  a  respon- 
sibility according  to  the  very  right,  in  despite 
of  their  artifices.  And  it  is  equally  certain 
that  in  favor  of  the  right  it  will  hold  them  to 
maintain  the  truth  of  the  representations  to 
which  the  public  has  trusted,  and  estop  them 
from  using  their  simulation  as  a  covering  or  de- 
fense. Welland  Canal  Co.  T.  Hathaway,  8 
Wend.  480. 

The  Supreme  Court  of  Pennsylvania,  in  Pe- 
ters V.  Ryland,  8  Harris,  497,  has  announced 
principles  decisive  of  this  case. 

The  court  held  that  the  owner  of  a  passenger 
car  employed  on  a  railroad  belonging  to  the 
State,  and  the  motive  power  and  the  superin- 
tendence of  which  is  furnished  by  the  State,  is 
responsible  for  the  misconduct  of  the  public 
agents.  It  says:  "The  case  before  them  is 
sui  generis;  but  it  comes  much  nearer  to  that 
class  of  decisions  in  which  it  hod  been  held, 
that  several  parties  engaged  in  carrying  over 
different  portions  of  the  same  line  of  convey- 
ance, each  sharing  in  the  profits  of  the  whole 
route,  and  of  course  of  each  section  of  it,  are' 
all  responsible  for  the  faithful  disdiarge  of 
their  duty,  and  liable  to  respond  in  damages 


for  any  injury  which  results  from  the  negli- 
gence or  unslcillfulness  of  any  of  the  proprie 
tors  and  servants."  11  Wend.  571;  18  \vend 
175;  19  Wend.  634. 

"The  State  as  well  as  the  carrier  is  paid  foi 
every  passenger  transported  on  this  railroad, 
which  shows  their  community  of  interest,  and 
if  there  be  a  common  liability,  that  of  the  State 
cannot  be  enforced  by  action;  and  this  circum- 
stance docs  not  diminish  that  of  the  carrier; 
because  they  have  a  common  interest,  however, 
and  share  the  business  of  transportation,  it  is 
apparent  that  in  holding  the  party  before  us  to 
answer  for  the  'negligence  of  the  State's  [*4 1 
agents,  we  do  not  punish  one  man  for  the  mis- 
feasance of  another's  servants." 

The  objection  to  the  patent,  that  it  is  signed 
by  "an  acting  Commissioner  of  Patents,"  and 
that  the  records  contain  no  averment  nor  proof 
of  his  title  to  the  office,  is  not  tenable.  The 
court  will  take  notice  judicially  of  the  persons 
who  from  time  to  time  preside  over  the  Patent 
Office,  whether  permanently  or  transiently,  and 
the  production  of  their  commission  is  not  nec- 
essary to  support  their  official  acts.  Wilson  ▼. 
Rousseau,  4  How.  680. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 

Affirmed  with  costs. 


JOHN  ARTHURS,  John  Kicholson,  Jonas  R. 
McCIintock,  and  William  Stewart,  carrying 
on  business  under  the  firm  name  of  Arthurs, 
Nicholson  &  Co.,  plaintiffs  in  Error, 


JESSE  HART. 

(See  S.  C.  17  How.  6-16.) 

Writ  of  error — evidence  to  be  returned — ^that 
not  returned,  presumed  not  applicable — ex- 
clusion thereof,  when  error — state  practice  in 
Louisiana  not  applicable— when  facts  are  to 
be  considered — mahner  of  raising  the  points 
and  taking  exceptions— defense  against  hold- 
er of  bill  of  exchange. 

'  On  writ  of  error,  where  jory  trial  was  waived. 
ODly  80  macli  of  the  evidence  shoald  be  retomed  as 
Is  necessar;  to  present  the  legal  qoestions  sought 
to  be  reviewed. 

y  Evidence  not  returned  will  be  presnmed  not  ap- 
plicable  to  those  qaestlons. 

'i  The  Improper  exdoslon  of  testimony,  on  trial  by 
court,  where  Jury  has  been  dispensed  with.  Is  error 
reviewable  on  bill  of  exceptions. 
;/  If,  however,  the  testimony  excluded  is  merely 
cumulative,  upon  a  question  of  fact,  its  exclusion 
may  be  Immaterial,  as  the  dedsion  of  the  ludse 
may  be  well  warranted  upon  the  evidence  already 
In. 

The  state  practice  in  Louisiana,  regulating  ap- 
peals,  requiring  all  the  evidence  to  be  returned, 
where  trial  by  Jury  has  been  waived,  does  not  ap- 
ply to  writs  of  error  from  this  court  to  the  circuit 
courts. 

''  It  will  be  assumed  that  the  bill  of  exceptions  con- 
tains all  the  testimony  material  to  raise  the  point 
of   law   Involved. 

Where  the  Judge  states  the  facts  before  him,  and 
these  facts  wOl  sustain  bis  Judgment  upon  one  view 
of  the  law  only,  and  that  an  incorrect  one.  this 
'court  has  jurisdiction  to  entertain  the  appeal. 

Counsel,  after  the  close  of  the  evidence,  should 
present  the  propositions  of  law,  which  It  is  claimed 
Bhould  Kovem  the  decision,  and  the  court  should 
state  the  mllngs. 

17  How. 
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In  the  return  to  tbe  writ  of  error,  so  much  o{  tbe 
cTtdence.  and  no  more,  sbonld  be  Incorporated  In 
tHe  bill  of  ezecptlonB  aa  la  necessary  to  present  tbe 
potDts  of  law  determined  against  toe  party  brlng- 
lof  tbe  writ. 

NO  technical  exception  need  be  stated,  except  In 
the  case  of  the  rejection  or  admission  of  erldenoe. 

In  action  by  bona  fide  bolder,  for  value  of  a  bill 
of  cxcbange.  not  an  original  party  thereto,  against 
an  acreptor,  It  Is  not  a  good  defense  that  tbe  plaln- 
ttffa  knew  at  the  time  they  took  tbe  paper,  that  It 
was  given  as  part  of  the  price  for  building  a  sugar 
mill  which  bad  been  defectively  constructed,  if  they 
also  knew  that  defendant,  upon  the  promise  of  the 
ItuUders  to  make  the  necessary  repairs,  bad  agreed 
to  accept  the  bill  unconditionally,  and  had  accepted 
It  accordingly. 

Argued  Dec  6,  1854.         Decided  Dee.  19,  1864. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

This  was  a  petition  under  the  Louisiana 
practice  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana, 
against  Hart,  the  defendant  in  error,  as  ac- 
ceptor of  a  bill  of  exchange,  drawn  by  Xich- 
olson  &  Armstrong  to  the  order  of  Arthur  & 
Brother,  and  hj  them  indorsed  to  the  present 
plaintiffs  in  error. 

The  bill  in  question,  as  stated  in  the  petition, 
wis  dated  at  Pittsburg,  Pa.  March  1st,  1848, 
payable  12  months  after  date,  drawn  to  the  or- 
der of  James  Arthur  &  Brothers,  and  indorsed 
to  them  by  petitioner,  and  drawn  by  Nicholson 
ft  Armstrong  upon,  and  accepted  by,  Jesse 
Hart,  for  the  sum  of  $2,640.65. 

Tbe  case  was  tried  without  a  jury. 

Judgment  was  rendered  by  the  court  below 
for  the  sum  of  $1,743.50,  with  interest  at  five 
per  cent,  from  March  3,  1849. 

A  motion  for  a  n^w  trial  was  made  and  re- 
fined, and  the  petitioner  brought  the  case  to 
this  court  by  writ  of  error. 

Mr.  Andrew  Wylie,  for  the  plaintiff  in  error, 
toade  the  following  points; 

First.  The  court  below  ought  to  have  entered 
a  judgment,  in  favor  of  plaintiffs,  for  the 
whole  sum  expressed  upon  the  face  of  the 
bill,  with  interest,  etc 

The  decision  of  the  court  was  erroneous  on 
Ihis  point.  In  Townsley  v.  Sumrall,  2  Pet.  170— 
183,  it  was  held  by  this  court  that  "if  the  hold- 
er of  a  bill  of  exchange,  at  the  time  of  taking 
the  bill,  knew  that  the  drawee  had  not  funds 
in  his  hands  belonging  to  the  drawer,  and  took 
the  bill  on  the  promise  of  the  drawee  to  accept 
it,  expecting  to  receive  funds  from  the  drawer; 
the  promise  of  the  drawee  to  accept  the  bill 
constitutes  a  valid  contract  between  the  parties. 
The  acceptance  'of  the  drawee  of  the  bill  binds 
him,  although  it  is  Icnown  to  the  holder  that 
he  has  no  funds  in  his  hands.  It  is  sufficient 
that  the  holder  trusts  to  such  acceptance."  And 
in  Grant  t.  Elliott,  7  Wend.  327,  it  was  held: 
"In  an  action  by  the  payee  against  the  ac- 
eeptoi',  it  is  no  defense  that  the  bill  was  ac- 
cepted without  the  consideration,  and  that  fact 
known  to  the  payee." 

See,  also,  U.  S.  ▼.  Bank  of  Metropolis,  16 
Pet.  377;  7  Johns..  361;  7  Smedes  &  M.  244; 
Byles  on  Bills,  250;  2  Wh.  385;  9  Man.  6; 
CiTil  Code,  La.  2256;  lyAguir  v.  Barbour,  4 
U.  Ann.  441;  Henderson  v.  Stone,  1  M.  S.  641. 

Second.  This  case  having  been  submitted 
to  and  tried  by  the  court  without  a  jury, 
15  I<.  ed. 


a  (question  arises,  whether,  nnder  the  recent 
decisions  of  this  court,  the  erroneous  judgments 
of  the  court  below  can  be  corrected. 

Weems  v.  George,  1^  How.  190-197;  Bond  t. 
Brown,  12  How.  254. 

In  Weems  v.  George  Mr.  Justice  Grier, 
in  delivering  the  opinion  of  the  court,  says: 
"When  the  case  is  submitted  to  the  judge 
to  find  the  facts  without  the  intervention  of  a 
jury,  be  acta  as  a  referee  by  consent  of  the 
parties,  and  no  bill  of  exceptions  will  lie  to 
his  reception  or  rejection  of  testimony,  nor  to 
his  judgment  of  the  law." 

The  plaintiffs  do  not  rely  upon  the  bill  of 
exceptions  to  the  admissions  of  Francis  Arm- 
trong  as  a  witness,  but  contend  that  upon  the 
face  of  the  pleadings  and  the  whole  record, 
the  judgment  of  the  court  below  was  erro- 
neous, and  may  be  reversed  by  this  court. 
Field  v.  U.  S.  9  Pet.  202;  In  Garland  v.  Davis, 
4  How.  131,  it  was  decided:  "This  court  can  no- 
tice a  material  and  incurable  defect  in  the 
pleadings  and  verdict,  as  they  are  represented 
in  the  pleadings  to  have  existed  in  the  court 
below,  although  such  defect  is  not  noticed  in 
the  bill  of  exceptions,  nor  suggested  by  the 
counsel  in  argument  here." 

Mr.  A.  H.  Lawrence,  for  the  defendants  in 
error,  after  stating  the  facts,  made  the  follow- 
ing points: 

1.  That  the  judge  having  determined  both  the 
facts  and  the  law,  this  writ  of  error  cannot  be 
sustained  upon  the  ground  that  improper  tes- 
timony has  been  admitted.  There  was  other 
testimony  in  the  case,  and  upon  that  alone  the 
judgment  may  here  be  founded. 

field  V,  U.  S.  9  Pet.  202;  U.  S.  v.  King,  7 
How.  833;  Weems  ▼.  George,  13  How.  195,  196. 

2.  The  testimony  was  admissible  for  the 
purpose  of  showing  downright  fraud  on  the 
part  of  the  plaintiffs  in  error,  in  procuring  tbe 
acceptance. 

Bayley  on  Bills,  528;  Ledger  T.  Ewen,  Peake, 
216. 

3.  The  evidence  was  admissible  for  the  pur- 
pose of  showing  the  consideration  on  which  the 
bill  was  accepted,  in  order  to  prove  a  failure  of 
consideration. 

Conpy's  Heirs  ▼.  Dufan,  13  Martin,  90;  Le 
Blanc  V.  Sanglier,  12  Martin,  402;  Russell  t. 
Hall,  20  Martin,  558;  13  Johns.  54;  2  SUrk. 
166,  204. 

4.  The  evidence  was  admissible  under  a  plea 
in  reconvention.  This  is  a  Louisiana  contract. 
The  bill  was  drawn,  indorsed  and  accepted  in 
Louisiana.  Both  the  lex  loci  contractus  and 
the  lex  fori  are  to  be  regarded  in  any  action 
upon  it. 

By  the  law  of  Louisiana  the  plaintiff  may 
plead  in  reconvention  any  damages,  even  un- 
liquidated damages,  if  they  are  necessarily  con- 
nected with  tbe  same  transaction.  Here,  the 
bill  was  accepted  in  payment  of  the  mill  and 
engine;  and  the  damages  arose  from  the  defects 
in  this  very  mill  and  engine. 

Code  of  Prac  374-377;  Boyd  v.  Warfteld,  6 
N.  S.  671;  Orleans  Nav.  Co.  v.  Bingay,  0  N. 
S.  688;  2  N.  8.  73,  122. 

•Mr.  Justice  Ndion  delivered  the  opin-  [•!! 

ion  of  the  court: 
This  is  a  writ  of  error  to  the  Circuit  Court  of 
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the  United  StatM  for  tha  Eastern  Diatrlet  of 
Louisiana.  The  plaintiffs  seek  to  reoover  the 
amonnt  of  a  bill  of  exchange  drawn  by  the 
Arm  of  Nicholson  ft  Armstrong  upon  the  de- 
fendant for  $2,540.65,  and  aocwpted  by  him  in 
favor  of  James  Arthurs  &  Brothers,  dated 
Uareh  1,  1848,  and  parable  twelve  months 
from  date  and  indorsed  by  the  payees  to  the 

?ilaintiff8.  The  bill  of  exchange  is  set  forth  in 
he  petition  according  to  the  practice  in  the 
6tate  of  Louisiana,  tnth  a  prayer  that  the  de- 
fendant be  condemned  to  pay  the  amount  due. 

The  defendant  in  his  answer  denies  the  alle- 
gations in  the  petition;  and  also  sets  up,  that 
the  bill  was  accepted  for  the  balance  of  the 
price  of  sugar-mill  constructed  by  the  draw- 
ers, for  his  plantation  in  West  Baton  Rouge; 
that  the  mill  was  badly  constructed,  and  de- 
fective both  in  the  workmanship  and  materials, 
and  had  failed  in  its  operation  to  do  the  work 
intended;  that  on  making  known  the  defects 
to  the  drawers,  they  promised  to  sent  compe- 
tent workmen  before  the  next  ensuing  season 
for  grinding  sugar,  to  make  the  necessary  re- 
pairs, and  put  the  mill  in  complete  working 
order  at  their  own  expense;  that  confiding  in 
this  promise,  the  defendant  accepted  uncon- 
ditionally the  bill  in  question.  The  answer 
also  sets  forth  that  the  drawers  had  failed  to 
send  hands  to  repair  the  mill  as  agreed,  where- 
by the  defendant  has  suffered  damages  to  the 
amount  of  $1,835.65,  which  sum  he  demands 
in  reconvention,  and  asks  judgment  against  the 
plaintiffs. 

The  defendant  further  sets  forth  that  the 
payees  and  indorsees  had  notice  of  the  defects 
in  the  mill  and  of  the  undertaking  of  the  draw- 
ers at  the  time  of  the  acceptance  before  the  ne- 
gotiation or  transfer  of  the  same. 

The  cause  was  tried  without  a  jury;  and  on 
the  trial  the  defendant  admitted  the  signatures 
to  the  bill;  and  also  gave  evidence  which  was 
admitted  but  excepted  to,  of  the  facts  set  up  in 
the  answer. 

The  court  gave  judgment  for  the  plaintiffs 
for  $1,743.50.  The  case  is  now  before  us  on  a 
writ  of  error  brought  by  the  plaintiffs  claiming 
that  they  were  entitled  to  judgment  for  the 
full  amount  of  the  bill. 

Two  preliminary  objections  have  been  taken 
by  the  counsel  for  the  defendant  in  error:  Ist. 
That,  inasmuch  as  other  evidence  was  g^iven 
on  the  trial  in  the  court  below  than  that  which 
has  been  brought  on  the  record,  or  is  found  in 
the  bill  of  exceptions,  for  aught  that  appears, 
the  judgment  may  have  been  founded  upon  that 
evidence.  2d.  That  the  cause  having  been  tried 
without  a  jury,  and  the  judge  having  deter- 
12*]  mined  the  'case  upon  both  the  facts  and 
the  law,  error  will  not  he  for  the  admission  of 
improper  testimony. 

It  was  decided  in  Phillips  v.  Preston,  5  How. 
278,  in  the  case  of  a  writ  of  error  to  the  Cir- 
cuit Court  of  the  United  States  in  Louisiana, 
and  where  the  trial  by  jury  had  been  waived, 
that  the  state  practice  regulating  appeals  for 
reviewing  the  decisions  of  the  inferior  courts, 
which  required  the  return  of  all  the  evidence 
to  the  appellate  court,  did  not  apply:  and,  that 
only  so  much  of  it  need  be  returned,  and,  in- 
deed, no  more  should  be  returned  than  was 
necessary  to  present  the  legal  questions  decided 
/>r  tie  court,  And  which  wen  sought  to  be  re- 


Tbwad.  EvideaM  bearing  exdiuively  upon 
questions  of  fact  involved  in  the  eaaea  only  en- 
cumbers the  record  and  embarrasses  the  hearing 
in  this  court,  as  these  questions  are  not  the  sub- 
jeot  of  review  on  error.  The  mere  faet,  there- 
fore, that  other  evidence  was  given  on  the  trial 
besides  that  which  is  found  in  the  bill  of  excep- 
tions furnishes  no  objection  to  an  examination 
of  the- questions  of  law  presented  by  it. 

If  that  evidence  bore  upon  these  questions, 
and  might  influence  oiu"  decisions  upon  thejn, 
the  defendant  in  error  should  have  brought  it 
upon  the  reeord,  or  incorporated  it  in  the  bill 
01  exceptions.  His  neglect  to  do  so  implies 
that  it  oouU  properly  have  no  such  effect,  if 
returned. 

As  to  the  other  objection.  It  was  held  in 
Field  V.  The  U.  S.  9  Pet.  182,  and  recog- 
nized in  several  subsequent  cases,,  that  in  a 
caiue  where  the  trial  by  jury  had  been  waived, 
the  objection  to  the  admission  of  evidence  was 
not  properly  the  subject  of  a  bill  of  exception; 
and  the  reason  given  is,  that  if  the  evidence 
was  improperly  admitted  this  court  would 
reject  it  and  proceed  to  decide  the  cause  as  if  it 
were  not  in  the  record.  This,  perhaps,  is  un- 
objectionable; it  certainly  is  so,  as  far  as  the 
evidence  improperly  admitted  bears  upon  a 
question  of  fact  in  the  cause;  for,  when  rejected, 
if  there  is  still  any  proper  evidence  tending  to 
support  the  judgment  of  the  court  below,  the 
decision  cannot  be  reviewed  on  a  writ  of  error. 
The  error  in  this  aspect  would  be  unimportant, 
because  not  the  subject  of  an  exception,  the 
question  involved  being  one  of  fact. 

If,  upon  the  rejection  of  the  evidence,  no  tes- 
timony would  remain  necessary  to  support  the 
judgment  of  the  court,  then  the  mistake  would 
be  one  of  law,  and  the  proper  subject  of  a  writ 
of  error. 

The  case  of  the  refusal  of  proper  evidence 
on  the  trial  is  subject  to  very  different  consid- 
erations from  those  applicable  to  the  improper 
admission  of  it.  The  exclusion  of  the  evidence 
might  change  the  legal  features  of  the  cause, 
and  lead  to  a  determination  of  it  upon  prin- 
ciples wholly  inapplicable,  in  case  the  evidence 
'had  l>een  admitted;  nor,  can  we  assume  [*13 
tliat  the  testimony  offered,  and  rejected,  would 
have  been  proved,  if  it  had  not  been  excluded, 
and  revise  the  judgment  of  the  court  upon  that 
assumption,  because  the  offer  of  evidence  to 
prove  a  fact,  and  the  ability  to  make  the  proof, 
are  very  different  matters.  If  the  court  instead 
of  rejecting  had  allowed  the  evidence,  the  party 
might  have  failed  in  the  proof,  and  the  case  in 
the  result  remain  the  same  as  before  the  im- 
proper exclusion. 

We  think,  therefore,  that  the  improper  rejec- 
tion of  testimony  on  the  trial  before  the  judge 
where  the  jury  has  been  dispensed  with,  should 
constitute  the  subject  of  review  on  the  writ  of 
error,  as  ia  the  case  of  a  trial  before  the  jury. 

There  is  one  qualification  applicable  to  this 
peculiar  mode  of  trial,  that  should  be  noticed. 
If  the  testimony  rejcxsted  is  but  cumulative, 
and  relates  exclusively  to  a  question  of  fact  in- 
volved in  the  case,  the  rejection  may  be  imma- 
terial, as  the  decision  of  that  question  upon  the 
evidence  already  in  by  the  judge  may  be  re- 
garded as  well  warranted. 

This  principle  is  sometimes  applied  in  eases 
of  writs  of  eitoT  whei«  the  trial  below  has  been 
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before  a  jury,  if  it  b«  seen  that  the  admission 
of  the  testimony  could  not  have  properly  influ- 
enced the  jury  to  a  different  conclusion  on  the 
question  of  fact.  The  cases  will  be  found  col- 
lected in  Cowen  and  Hill's  notes,  vol.  4,  pp. 
775-<t,  3d  ed.;  see,  also,  1  Duer.  Sup.  C  R.  pp. 
431-4.  It  must  be  admitted  that  the  courts 
which  have  adopted  this  principle  apply  it  with 
great  caution  where  the  trial  has  been  had  be- 
fore a  jury,  and  require  a  clear  case  to  be  made 
out  that  the  rejection  has  worked  no  prejudice 
to  the  party.  Other  courts  have  denied  its  appli- 
cation altogether,  and  refused  to  look  into  the 
record  to  see  whether  the  evidence  might  or 
might  not  have  influenced  the  jury. 

In  cases  where  the  trial  by  jury  has  been 
vaived,  and  the  facts  as  welt  as  the  law  sub- 
mitted to  the  judgment  of  the  court,  a  more 
liberal  application  may  be  safely  indulged; 
though,  if  the  determination  of  the  question 
of  fact  be  against  the  party  offering  the  evl- 
denoe,  we  do  not  perceive  why  the  rejection 
should  not  be  reganied  as  error,  reviewable  on 
a  bill  of  exceptions. 

A  more  difhcult  question  arises  in  these  cases 
where  the  facts  as  well  as  the  law  are  submit- 
ted to  the  court  in  reviewing  on  exceptions  the 
correctness  of  the  ruling  of  the  law  involved  ia 
Tendering  the  judgment. 

In  trials  before  a  jury  these  conte  up  on  the 
instructions  prayed  for,  or  by  exceptions  to  the 
charge.  The  questions  of  law  are  thus  separat- 
ed from  tlie  questions  of  fact,  the  former  to  be 
determined  by  the  court,  the  latter  by  the  jury. 
But,  where  both  questions  are  submitted  to 
14*]  the  court,  and  both  determined  *at  the 
same  time,  and  by  the  same  tribunal,  the  sep- 
aration is  more  difficult.  The  principles  of  law 
applicable  to  the  case  are  so  dependent  upon  the 
facts,  and  the  finding  of  these,  in  the  case  sup- 
posed exclusively  within  the  province  of  the 
judge  who  is  su^tituted  for  the  jury,  it  would 
■>eem,  as  a  general  proposition,  nearly  impracti- 
mble  for  the  appellate  court  to  ascertain  from 
the  case  the  principles  of  law  that  had  governed 
tlM*  decision;  especially  in  the  absence  of  his 
opinion  in  the  case. 

But  these  principles  must  be  ascertained,  to 
■■nable  the  court  to  review  them  on  a  writ  of 
error,  as  the  bill  of  exceptions  lies  only  upon 
Mime  point  arising  either  upon  the  admission  or 
refusal  of  evidence,  or  is  a  matter  of  law 
arising  from  a  fact  found,  or  not  denied,  and 
which  has  been  overruled  by  the  court.  4 
How.  297:  8  .Johns.  405;  2  Cai.  168. 

As  an  illustration  of  the  difficulty,  and  to  aid 
uti  in  the  solution  of  it,  we  may  refer  to  a  late 
Act  on  England,  and  the  decision  of  the  com- 
mon bench  under  it.  It  is  the  Act  of  13  and  14 
Victoria,  ch.  61,  which  conferred  upon  the  coun- 
ty courts  a  limited  jurisdiction  in  civil  cases, 
and  gave  an  appeal  from  their  determination 
"in  a  point  of  law  or  upon  the  admission  or  re- 
jection of  evidence," — ^"to  any  of  the  superior 
roiirts  of  common  law  at  Westminster." 

It  will  be  seen  that  an  appeal  is  given  here 
upon  the  same  ground  that  a  bill  of  exceptions 
was  given  by  the  Statute  of  Edward  1,  ch.  31. 
The  parties  were  at  liberty  to  waive  a  trial  by 
jury,  and  submit  the  facts,  as  well  as  the  law, 
to  the  judge  of  the  County  Court.  A  case  came 
vup  before  the  common  bench,  that  had  been 
«ft  I<.ed. 


thus  submitted,  involving  a  question  upon  the 
Statute  of  Limitations,  and  which  presented  the 
difficulty  we  are  now  considering. 

Maule^  J.,  who  delivered  the  opinion  of  the 
court,  in  endeavoring  to  overcome  it,  observed: 
"It  may  be,  that,  if  upon  the  case  stated  by 
the  parties  or  by  the  ]udge,  it  appears  to  the 
court  of  appeal  that  the  decision  which  has  been 
come  to  can  be  sustained  by  a  particular  view 
of  the  facts  which  does  not  render  it  necessary 
to  arrive  at  the  conclusion  that  he  has  errone- 
ously decided  the  point  of  law  before  him,  this 
court  may  have  no  power  to  review  the  judg- 
ment; yet  that,  where  it  is  manifest  from  the 
facts  stated,  that  in  order  to  arrive  at  the  con- 
clusion he  has  arrived  at,  the  judge  must  have 
decided  a  matter  of  law  in  a  certain  way,  that 
will  be  a  determination  in  point  of  law,  with 
respect  to  which  an  appeal, will  lie.  So,  that, 
supposing  there  be  a  judgment  which  can  be 
sustained,  consistently  with  the  law,  by  any 
view  that  can  be  taken  of  the  facts  stated,  such 
a  judgment  probably  cannot  be  reversed;  yet, 
still,  where  the  judge  states  the  faults  which 
were  before  him,  and  these  facts  will  sustain 
'his  judgment  upon  one  view  of  the  law  [*15 
only,  and  that  an  incorrect  one,  this  court  may 
have  jurisdiction  to  entertain  the  appeal." 

This  view  is  directly  applicable  to  the  case 
of  a  bill  of  exceptions  where  the  jury  has  been 
dispensed  with,  and  the  judge  substituted  in  its 
place,  to  pass  upon  the  facts  as  well  as  the  law, 
and  furnishes  the  rule  by  which  the  point  of 
law  may  be  ascertained  that  was  decided  in 
rendering  the  judgments  intended  to  be  re- 
viewed. 

In  order,  however,  to  disembarrass  the  pro- 
ceedings as  far  as  practicable  in  this  peculiar 
mode  of  the  trial  of  a  common  law  case,  and  to 
enable  the  appellate  court  to  re-examine  the 
point  or  points  of  law  involved,  the  counsel, 
after  the  close  of  the  evidence,  should  present 
the  propositions  of  law  which,  it  is  claimed, 
should  govern  the  decision;  and  the  court 
should  state  the  rulings  thereon,  or  in  coming 
to  its  determination.  And,  in  return  to  the 
writ  of  error  so  much  of  the  evidence,  and  no 
more,  should  be  incorporated  in  the  bill  of  ex- 
ceptions as  was  deemed  necessary  to  present 
the  points  of  law  determined  against  the  party 
bringing  the  writ.  No  technical  exception  need 
be  stated  except  in  the  case  of  the  rejection  or 
admission  of  evidence.  As  the  rulings  in  the 
final  determination  do  not  take  place  upon  the 
trial,  or  need  not,  the  exception  would  be 
impracticable. 

We  have  stated  more  at  large,  the  proper 
practice  in  bringing  up  for  review  cases  of  this 
peculiar  character,  than  was  necessary  to  the 
disposition  of  the  one  before  us,  as  they  are 
frequently  occurring,  and  the  practice  govern- 
ing them  not  very  well  settled. 

As  it  respects  the  case  in  hand,  we  have  al- 
ready shown  that  the  state  practice  of  Louisi- 
ana in  appeals  does  not  apply  to  the  case 
of  writs  of  error  from  this  court  to  the  circuit 
courts;  and  hence  the  circumstance,  that  other 
evidence  had  been  given  and  was  before  the 
court  than  what  appeared  in  the  bill  of  ex- 
ceptions, furnished  no  objection  to  the  re-ex- 
amination of  the  point  of  law  there  presented ; 
and  that  if  the  other  eridence  was  deemed 
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material  it  should  have  been  brought  upon  the 
record  by  the  defendant  in  error.  We  must 
assume,  therefore,  that  the  bill  of  exceptions 
contains  all  the  testimony  deemed  material  to 
raise  the  point  of  taw  involved. 

That  shows  the  admission  of  the  proof  of  a 
state  of  facts,  as  a  special  defense  to  the  bill  of 
exchange  which  had  been  set  up,  and  the  only 
one  set  up,  in  the  answer,  namely :  that  the  bill 
had  been  accepted  for  the  balance  of  the  price 
of  a  sugar  mill  constructed  and  sold  to  the 
defendant  by  the  drawers  that  the  mill  was 
badly  constructed,  and  defective  in  workman- 
ship and  materials,  that  at  the  time  of  the  ac- 
16*j  ceptance,  the  drawers  promised  *at  some 
future  day  to  make  the  necessary  repairs;  that 
they  had  failed  to  make  them,  by  which  the 
defendant  had  suffered  damage  to  the  amount 
of  $1335.60,  which  he  claimed  in  abatement  of 
the  face  of  the  acceptance,  and  that  the  plain- 
tiffs had  notice  of  these  facts  before  the  trans- 
fer of  the  paper  to  them. 

The  court  below  reduced  the  recovery  to 
$1,743.50,  which  must  have  been  on  the  ground 
of  this  special  defense,  as  no  other  appears  in 
the  record. 

Now,  we  agree,  that  if  this  suit  had  been 
between  the  original  parties,  the  defense  would 
have  been  unobjectionable.  9  How.  213;  Code 
of  Prac.  374,  377;  6  N.  S.  671,  688.  But,  the 
plaintiffs  are  bona  fide  holders  of  the  paper,  for 
value,  and  therefore  not  subject  to  this  de- 
fense, or  to  any  abatement  of  the  face  of  the 
bill,  arising  out  of  the  transaction  between  the 
original  parties. 

It  is  true,  the  plaintiffs  knew,  at  the  time 
they  took  the  paper,  that  it  was  given  as  part 
of  the  price  for  the  sugar  mill,  and  that  the  mill 
had  been  defectively  constructed;  but  they 
also  knew  that  the  defendant,  upon  the  promise 
oi  the  builders  to  make  the  necessary  repairs, 
bad  agreed  to  accept  the  bill  unconditionally 
and  had  accepted  it  accordingly.  They  knew, 
therefore,  that  he  looked  to  this  undertaking 
for  indemnity,  and  not  to  any  conditional  lia- 
bility upon  the  acceptance. 

The  transaction,  therefore,  which  is  brought 
home  to  the  plaintiffs,  lays  no  foundation,  in 
law  or  equity,  to  impeach  the  paper  in  their 
bands. 

The  ruling  of  the  court  below,  in  this  respect, 
was  consequently  erroneous,  and  the  judgment 
must  be  reversed 

Judgment  reversed  and  cause  remanded. 


PIERRE  BARRIBEAU  and  Euphrasie  T.  Ferry, 
Appellants, 

T, 

JOSHUA  B.  BRANT. 

(See  S.  C.  17  How.  43-4«.) 

Trusts — substitution  of  representatives  of  de- 
ceased party — abatement. 


NOTB. — Deed,  wben  void  for  frind.  Insanity, 
drunkenness,  daress.  undue  lofluence,  ImbeclUtT,  In- 
fancy, or  fraud  on  marriage,  from  ward  to  suard- 
lan,  cestui  que  trust  to  trustee,  from  heir  to  ex- 
ecutor—see  note  to  Harding  v.  Handy,  6  L.  ed. 
V.  8.  42». 

Death   of  parties,  effect  on   salt — see   note  to 
Oreen  v.  Watklns,  5  L.  ed.  U.  8.  256;  and  note  to 
Weeks  T.  Bussell,  8   L.R.A.  212. 
S4 


A  deeded  land  to  B,  In  tmst  tor  A  doring  life, 
and  after  bis  death  for  his  two  sons  and  a 
daughter;  held  that  an  equitable  Interest,  as  ten- 
ants In  common.  In  fee  simple,  was  secured  to  the 
three  children  by  the  deed;  and  that,  after  A's 
death,  their  conveyances,  and  that  of  the  trustee, 
passed  the  whole  interest,  legal  and  equitable,  to 
tbe  purchaser. 

Upon  tbe  facts,  held  that  fraud  In  the  convey- 
ances was  not  sustained. 

Where,  soon  after  the  action  was  commenced,  a 
plaintiff  conveyed  his  Interest  to  a  trustee,  and 
died  after  appeal  to  this  court,  held,  tbe  truiitee  ac- 
quired no  new  Interest  by  bU  denth,  and  could 
not  be  substituted  as  his  representative,  on  the  ap- 
peal. Tbe  only  persons  who  can  appear.  In  bis 
stead,  are  those,  who,  upon  bis  deaui,  snceeed  to 
the  interest  be  then  had. 

Where  the  death  of  a  party  was  suggested  at  De- 
cember Term,  1851.  and  his  legal  representatlTes 
did  not  appear  by  December  10.  Term.  1854.  held, 
that  under  rule  Si,  the  bill  must  as  to  him  be  en- 
tered   abated. 

Argued  Bee.  14,  1864.        Decided  Dee.  10,  1864. 

APPEAL    from    the    District    Court    of   the 
United  States  for  the  District  of  Missouri. 
The  case  is  stated  by  the  court, 
Mr.  Worthington  and  Mr.  Snethen  for  appel- 
lants.   Mr.  A.  H.  Lawrence  for  appellee. 

Mr.  Chief  Justice  Taney  delivered  tbe  opin- 
ion of  the  court: 

'This  is  an  appeal  from  tbe  decree  of  [*44 
the  Circuif  Court  of  the  United  States  for  the 
District  of  Missouri,  sitting  as  a  court  of  equity. 

The  case  is  this:  Pierre  Barribeau  was  seised 
in  fee  simple  of  a  lot  of  ground  in  the  Town  of 
St.  Louis;  and  by  deed  dated  May  8,  1829,  con- 
veyed it  to  Joseph  White,  in  truet  for  the 
grantor  during  his  life,  and  after  his  death  for 
his  two  sons,  Adrian  and  Pierre,  and  his  adopt- 
ed daughter,  Euphrasie,  who  had  grown  up  in 
his  family. 

After  the  death  of  the  grantor,  his  sons, 
Adrian  and  Pierre,  and  W^ite.  the  trustee, 
joined  in  a  deed  to  Brant,  the  appellee,  for  all 
the  interest  of  the  two  sons  in  the  lot.  But  at 
the  time  this  deed  was  made.  Pierre  bad  not 
attained  the  age  of  twenty-one  years.  Subse- 
quently, however,  he  executed  a  deed  of  con- 
firmation, and  in  that  deed  professed  to  convey 
two  undivided  third  parts  of  the  premises. 

Euphrasie,  the  adopted  daughter,  executed 
a  deed  to  Amarinth  Loiselle,  purporting  to  con- 
vey the  whole  of  this  lot.  And  afterwards  she 
and  Amarinth  made  separate  deeds,  on  tbe 
same  day,  to  Samuel  Merry,  for  her  third  part 
of  the  premises;  and  Merry  afterwards  con- 
veyed to  Brant.  If,  therefore,  the  several  deeds 
above  mentioned  are  valid.  Brant  is  entitled  to 
the  whole  lot. 

Adrian  died  intestate  and  without  issue.  And 
after  his  death  Pierre  and  Euphrasie  filed  this 
bill,  charging  that  all  of  tbe  deeds  made  by 
them  respectively,  and  by  Adrian  in  his  life- 
time, were  obtained  by  misrepresentation  and 
fraud;  that  they  were  illiterate  and  did  not 
understand  the  object  and  effect  of  these  instru- 
ments when  they  were  executed;  and  that  the 
consideration  paid  was  far  below  the  real  value 
of  the  property.  The  bill  further  charged  that 
Pierre  was  still  under  the  age  of  twenty-one 
when  he  made  the  deed  of  confirmation. 

The  answer  of  Brant  denies  all  fraud  and 
misrepresentation,  and  avers  that  the  parties 
were  perfectly  aware  of  tbe  contents  of  the 
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■everal  in«truni«nta  when  they  wen  executed, 
and  that  the  price  waa  a  fair  one  according  to 
the  value  of  the  property  at  that  time;  and 
that  Pierre  was  of  full  age  when  he  made  the 
deed  of  confirmation. 

Many  witnesBee  were  examined  by  the  par- 
ties in  support  of  their  respective  allegations, 
and  at  the  final  bearing,  the  bill  of  the  com- 
plainants was  dismissed  by  the  Circuit  Court. 
And  from  this  decree  the  complainants  have 
brought  this  appeal. 

It  would  be  tedious  and  useless  in  this  opin- 
ion, to  go  into  an  examination  of  the  testimony 
given  by  the.diiTerent  witnesses.  Much  of  it 
has  very  little  if  any  bearing  upon  the  question 
in  dispute.  It  is  very  evident  indeed  that  the 
45*]  complainants  were  'illiterate  and  weak- 
minded.  But  there  is  abundant  proof  that  they 
were  perfectly  aware  of  the  contents  of  the 
several  instruments,  and  of  the  objects  and  pur- 
pose for  which  they  were  executed.  And  al- 
though the  prices  paid  for  the  different  inter- 
ests were  undoubtedly  very  moderate,  yet  they 
were  not  so  inadequate  as  to  authorize  the 
court  to  declare  the  deeds  void  on  that  ground. 
The  inadequacy  must  be  tested  by  the  value  of 
ibt  property  at  the  time  of  the  sales,  and  not 
by  its  present  value.  The  first  deed  from  the 
two  Barribeaus  and  White  to  the  respondents 
waa  made  September  3, 1833.  The  deed  of  con- 
firmation from  Pierre,  August  7,  1836;  and  the 
deeds  from  Euphrasie,  and  Amarinth  Loiselle 
to  Merry,  February  1,  1836.  The  complainants 
did  not  seek  to  disturb  these  conveyances  or 
take  any  measures  to  impeach  them,  until 
March  20,  1849,  when  this  bill  was  filed,  and 
when  property  in  St.  Louis  was  greatly  en- 
hanced in  value  as  compared  with  its  value  in 
1833  and  1836.  It  is  perhaps  the  great  increase 
in  the  value  of  this  property  between  the  time 
of  the  several  sales  and  the  time  of  filing  this 
bill  that  has  led  to  this  controversy.  But  upon 
the  evidence  in  the  record  we  think  the  charge 
of  fraud  and  misrepresentation  is  not  Bustainnl, 
and  that  there  is  suflicient  proof  that  Pierre 
was  of  full  age  at  the  time  the  deed  of  con- 
firmation was  executed. 

It  has  been  contended  oin  the  part  of  the  com- 
plainants, that  under  the  deed  from  Pierre 
barribeau  the  elder,  to  White,  the  three  cestuia 
que  trust  took  a  joint  interest,  and  that  upon 
Uie  death  of  one  or  more  of  them  without  law- 
ful issue,  the  share  of  the  deceased  was  limited 
over  to  the  survivors  or  survivor.  And  as 
Adrian  died  before  the  iUing  of  the  bill,  and 
Pierre  has  died  pending  this  appeal;  and  both 
of  them  without  lawful  issue,  Euphrasie,  the 
surviving  complainant,  claims  the  entire  lot,  by 
virtue  of  the  limitations  over  in  the  deed  of 
trust.  And  if  this  be  the  construction  of  the 
deed,  she  is  entitled  to  a  decree  for  the  shares 
of  the  two  sons,  although  she  has  sold  and  con- 
veyed her  own  one-third  as  above  stated. 

Bnt  this  construction  cannot  he  maintained. 
The  tmat  deed,  it  is  true,  is  unskillfuUy  drawn. 
But  it  is  very  clear,  upon  the  whole  instrument 
that  an  equitable  interest  as  tenants  in  com- 
mon in  fee  simple  was  secured  to  them  by  the 
dred;  and  that  their  conveyances,  together  with 
that  of  the  trustee,  passod  the  whole  interest, 
Wgal  and  equitable,  to  the  respective  purchasers. 

It  appears  that  short!/  after  thJa  bill  waa 
Jg  Ij.  ed. 


filed,  Pierre,  the  complainant,  conveyed  all  his 
interest  in  the  property  to  Benjamin  A.  Mas- 
sey,  in  trust  for  a  natural  daughter,  bom  of  an 
Indian  mother  and  living  in  the  Indian  coun- 
try; and  a  motion  has  bMn  made  to  make  him 
a  party  in  this  court,  as  the  repreeratative  of 
Pierre. 

*The  decision  of  this  motion  either  way  [*4a 
could  have  no  influence  upon  the  rights  of  the 
parties.  For  as  the  court  is  of  the  opinion  that 
the  deed  of  confirmation  made  by  Pierre  was 
valid  and  conveyed  his  one-third  to  the  appel- 
lee, the  decree  in  the  court  below  dismissing 
the  bill  must  be  affirmed,  even  if  Massey  was 
permitted  to  appear. 

But  in  this  stage  of  the  proceedings  he  can- 
not be  permitted  to  become  a  party,  as  the  rep- 
resentative of  Pierre.  The  bill  was  filed  by 
Pierre,  and  this  appeal  taken  by  him.  He 
has  died  pending  this  appeal ;  and  the  only  per- 
sons who,  upon  principles  of  law  and  and  the 
rules  of  this  court,  can  be  permitted  to  appear 
in  his  stead,  are  those  who,  upon  his  death, 
succeed  to  the  interest  he  then  had,  and  upon 
whom  the  estate  then  devolves. 

But  the  interest  of  Massey  was  acquired  in 
the  lifetime  of  Pierre;  and  no  new  interest  ac- 
crued to  him  upon  Pierre's  death;  and  if  he  de- 
sired to  become  a  party  in  order  to  maintain 
his  rights  as  trustee,  he  should  have  applied  for 
leave  to  become  a  complainant  while  the  case 
was  pending  in  the  Circuit  Court.  The  estate 
has  not  devolved  upon  him  by  the  death  of 
Pierre,  and  he  has  the  same  interest  now  which 
he  had  upon  the  execution  of  the  deed ;  and  has 
no  greater  right  to  become  a  party  here  after 
Pierre's  death  than  he  had  before. 

In  the  opinion  of  the  court,  therefore,  as 
Pierre's  death  was  suggested  at  December  Term, 
1851,  and  his  legal  representatives  have  not 
appeared  by  the  10th  day  of  this  term,  the  bill 
must,  as  to  him,  be  entered  abated  under  the 
Blst  rule  of  this  court.  And  as  regards  Eu- 
phrasie, the  other  complainant,  it  must  be  dis- 
missed with  costs. 

Appeal,  as  to  Pierre  Barribeau,  abated,  under 
61st  rule,  and  dismissed  with  costs  as  to  Eu- 
phrasie S.  Perry. 


GREY  P.  WEBB  et  *!.,  Plaintiffs  in  Error, 

V. 

JOHN  DEN,  Lessee  of  Polly  Weatherhead. 

(See  S.  C.  17  How.  677-680.) 

Deed — informal  acknowledgment  by  a  Ten- 
nesse  law,  after  twenty  years'  registry,  does 
not  invalidate  deed^-deed  containing  only  "re- 
lease and  quitclaim  forever"  is  valid—deed 
to  "the  devisees  of  A"  sufficiently  describes 
grantees — release  of  title,  when  valid,  with- 
out words  of  inheritance — ^record,  evidence  •• 
to  title. 

I  An  Act  of  Tennessee,  that  a  deed,  registered 
twentv  years  or  more,  sball  be  presumed  to  be  on 
lawful  authority,  tboucb  tbe  certificate  o(  ac- 
knowledgment was  Informal  or  not  registered.  Is 
not  a  retrospective  law,  and  jastlfled  tbe  admission 
In  evidence  of  a  certified  copy  of  deed,  witb  Imper- 
fect acknowledgment,  registered  more  than  twenty 
years. 

y^A  deed,  not  containing  the  words  give,  grant, 
bargain  sell,  etc.,  bnt  onlj  "a  t«\«u«  »3i&  <^\i\veA\x& 
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forever  unto  the  lesatees  and  devlaeci  of  A  B,  de- 
ceased." Is  TSltd  and  contains  a  sufllclcnt  descrip- 
tion of  the  crantees. 

Being  a  release  of  the  bare  lesnl  title  to  equi- 
table owners  In  fee,  on  partition  uetween  tbem  as 
tenants  in  common.  It  U  uo  objection  that  It  has 
no   words   of   Inheritance.     '*~' 

The  common  law  requirement  of  words  of  In- 
heritance in  a  release  between  tenants  In  common. 
Is  founded  on  feudal  reasons,  which  have  no  appli- 
cation when  the  release  Is  to  the  equitable  owner 
In  fee. 

A  record  of  partition  as  a  muniment  of  plain- 
tiffs title.  Is  evidence.  It  Is  not  objectionable  be- 
cause It  Is  res  Inter  alios  acta. 

(Hr.  Justice  Catron  did  not  sit  In  this  vsuse.) 

Argued  Dee.  1854,  Decided  Dee.  19,  1864, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee. 
The  case  is  stated  by  the  court. 
Messrs,  Francis  D.  Fogg  and  Gillett  for  plain- 
tiff in  error.    Hr.  Meigs  for  defendant  in  error. 

Mr.  Justice  Grier  delivered  the  opinion  of  the 
court: 

On  the  trial  of  this  case,  the  plaintiff  below 
having  shown  that  the  lessor  of  plaintiff  was 
one  of  the  children  of  Anthony  Bledsoe — also 
the  will  of  Anthony  Bledsoe,  and  a  grant  of  five 
thousand  acres  of  land,  by  the  State  of  North 
Carolina  to  Nicholas  Lang — offered  in  evidence 
a  copy  of  a  paper  writing  purporting  to  be  a 
deed  from  John  J.  Lang,  Basset  Stith,  and 
Mary  hia  wife,  and  others,  devisees  of  the  legal 
estate,  to  the  "legatees  and  devisees  of  the  late 
Anthony  Bledsoe,"  for  the  one-fourth  part  of 
said  tract,  or  1,2.'>0  acres,  by  certain  metes  and 
bounds.  This  copj  is  certified  by  the  register 
of  Maury  County,  Tennessee,  as  there  recorded 
on  the  11th  of  January,  1809.  The  defendants 
objected  to  the  admission  of  this  copy  as  evi- 
dence, "because  it  was  not  duly  proved,  ac- 
knowledged or  authenticated,  so  as  to  entitle 
the  same  to  registration,  and  there  was  no 
proof  of  the  acknowledgment  or  privy  exam- 
ination of  Mary  Stith.  the  feme  covert,  and 
that  the  registration  of  said  deed  being  unau- 
thorized, a  copy  would  not  be  read."  The  court 
overruled  the  objection,  and  permitted  the  deed 
to  be  read  and  the  exception  to  this  ruling  is 
chiefly  relied  on  as  a  ground  for  reversing  the 
judgment  of  the  court  below. 

The  acknowledgment  certified  by  this  deed, 
which  reports  to  have  been  taken  in  open  court, 
in  Halifax  County,  North  Carolina,  at  Novem- 
ber Sessions,  1807,  is  admitted  not  to  have  been 
such  as  the  Registration  Acts  then  required, 
nor  was  it  certified  under  the  seal  of  the  court, 
as  required  by  law.  But  an  Act  was  passed  iu 
1839,  by  the  Legislature  of  Tennessee,  tlie  0th 
section  of  which  contains  the  following  provi- 
578*]  sion:  That  whenever  *a  deed  has  been 
registered  "twenty  years  or  more,  the  same 
shall  be  presumed  to  be  upon  lawful  authority, 
and  the  probate  shall  be  good  and  effectual, 
though  the  certificate  on  which  the  same  has 
been  registered  has  not  been  transferred  to  the 
re^stcr  s  books,  and  no  matter  what  has  been 
the  form  of  the  certificate  of  probate  or  ac- 
knowledgment." 

In  the  early  settlement  of  most  of  our  States, 
the  forms  of  ctMiveyances  of  land  were  very 
simple;  and  they  were  usually  drawn  either  by 
the  parties  themselves,  or  by  persons  equally 
S« 


ignorant  of  the  proper  forms  of  certificates  of 
acknowledgment  required  by  law. 

In  some  states,  the  statutes  concerning  ac- 
knowledgments and  registry  were  stringent, 
while  the  practice  was  loose  and  careless.  And. 
in  some,  the  courts,  by  unnecessary  strictnesa 
in  their  construction  of  the  statutes,  added  to 
the  insecurity  of  titles,  in  a  country  where  too 
many  have  acted  on  the  supposition  that  every- 
one who  can  write  is  fit  for  a  conveyancer.  The 
great  evils  likely  to  arise  irom  a  strict  con- 
struction applied  to  the  bona  fide  conveyances 
of  an  age  so  careless  of  form,  have  compelled 
legislatures  to  quiet  titles  by  confirmatory  acts, 
in  order  to  prevent  the  most  gross  injustice. 

The  Act  in  question  is  one  of  these;  it  is  a 
wise  and  just  Act;  it  governs  this  case,  and  jus- 
tifies the  court  in  admitting  this  deeid  in  evi- 
dence. It  was  registered  in  1800,  and  some  of 
the  grantees  have  been  in  possession  under  it 
ever  since.  After  such  a  length  of  time,  the 
law  presumes  it  to  have  been  registered  on  law- 
ful authority,  without  regard  to  the  form  of 
certificate  of  probate  or  acknowledgment.  As 
a  legal  presumption  it  is  conclusive  that  the 
deed  was  properly  acknowledged,  although  the 
contrary  may  appear  on  the  face  of  the  papers. 

It  is  not  a  "retrospective  law"  under  the 
Constitution  of  Tennessee,  which  the  Legisla- 
ture is  forbidden  to  pass.  It  is  prospective;  de- 
claring what  should  thereafter  be  received  in 
courts  as  legal  evidence  of  the  authenticity  of 
ancient  deeds.  It  makes  no  exception  as  to  the 
rights  of  married  women,  and  the  eourts  can 
make  none.  Informalities  and  errors  in  the  ac- 
knowledgment of  femes  covert,  are  those  which 
the  carelessness  and  ignorance  of  conveyancers 
were  most  liable  to  make,  and  which,  most  re- 
quired such  curative  legislation. 

The  registration  being  thus  validated,  copies 
of  such  deeds  stand  on  the  same  footing  with 
other  legally  registered  deeds,  of  which  copies 
are  made  evidence  by  the  law. 

The  objections  to  the  form  of  this  deed,  that 
it  has  no  effective  words  of  grant  to  convey  a 
fee,  nor  states  a  consideration,  nor  sufficiently 
describes  the  grantees,  cannot  be  supported.  It 
is  true,  it  is  a  very  -informal  conveyance,  but 
it  contains  'enough  within  it  to  show  its  [*579 
validity.  It  appears  that  Anthony  Bledsoe,  as 
locator  of  the  land  for  Lang,  was  entitled  by 
their  contract,  to  one  fourth.  The  whole  legal 
title  was  in  Lang's  devisees,  the  equitable  title 
to  one  fourth  in  Bledsoe's  devisees.  The  deed 
does  not  contain  the  words  give,  grant,  bargain 
and  sell,  etc.,  but  only  "a  release  and  quitclaim 
forever,  unto  the  legatees  and  devisees  of  An- 
thony Bledsoe,  deceased."  The  will  of  Bledsoe 
is  in  evidence.  The  deed,  by  this  description, 
necessarily  refers  to  that  instrimient  to  ascer- 
tain the  persons  who  are  such  "legatees  and 
devisees,"  and  thus  far  incorporates  it.  It  eon- 
tains,  therefore,  a  sufficient  description  of  the 
grantees. 

It  has  no  words  of  inheritance,  because  it  is 
a  release  of  the  bare  legal  title  to  equitable 
owners  in  fee,  on  partition  between  them  as 
tenants  in  common.  This  appears  on  the  face 
ot  the  deed.  The  consideration  of  the  convey- 
ance is  stated  to  be  a  release,  on  behalf  of  th* 
grantees,  "of  all  claims  under  a  certain  eon  ■ 
tract,"  etc  By  the  common  law,  there  is  a  dis- 
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tiaetion  between  a  relcaa«  by  one  joint  tenant 
to  another,  and  the  same  as  between  tenants  in 
common;  the  first  requires  no  words  of  inherit- 
ance, but  the  latter  does.  But  this  technical 
distinction  is  founded  on  feudal  reasons  with 
respect  to  livery  of  seisin,  which  have  no  appli- 
cation where  the  release  is  to  the  equitable 
owner  in  fee.  By  the  Statutes  of  Tennessee, 
registering  the  deed  is  the  only  livery  o{jfiisin 
required. 

But  whether  the  deed  passed  the  legal  estate 
in  fee  or  not,  was  a  question  not  arising  in  the 
case,  as  the  lessor  of  plaintiff  was  one  of  the 
devisees  of  Anthony  Bledsoe,  and  therefore  one 
of  the  original  grantees  in  the  deed,  and  had  a 
legal  as  well  as  equitable  estate. 

The  objection  to  the  record  of  partition  be- 
tween the  heirs  or  devisees  of  Nicholas  Lang, 
t>rcause  it  was  res  inter  alios  acta,  ought  not  to 
have  been  made.  The  authenticity  of  the  rec- 
ord was  not  disputed,  and  if  it  had  any  legal 
bearing  whatever  on  the  title  of  the  plaintiff, 
Ihe  defendants,  who  had  as  yet  shown  no  title, 
•rsnnot  object  to  the  muniments  of  plaintiffs' 
title,  when  offered  in  evidence,  whether  they  be 
deeds,  wills  or  partitions,  "because  they  are 
res  inter  alios  acta." 

The  judgment  of  the  Circuit  Court  b  there- 
fore affirmed. 


7S»1    •THE  TROY  IRON  AND  NAIL  FAC- 
TORY, AppellanU, 

V. 

GEORGE  ODIORNE,  Jr.,  and  Francis  Odiome. 

(See  8.  C.  17  How.  72-74.) 

Patents — machine  constructed  before  patent  ap- 
plied for,  no  infringement. 

Wliere  a  macblne  Is  constructed  by  one,  before 
the  application  for  a  patent  by  iinotber.  the  former 
macblne  is  no  Intrlusement  ol  the  patent  of  the 
latter. 

<Mr.  Justice  Curtis,  bavlne  been  of  counsel,  did 
Dot  sit  In   tbts  cause.) 

Argued  Dec  8,  1854.         Decided  Dec  20,  1864. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

The  Troy  Iron  and  Nail  Factory  filed  their 
hill  in  the.  Circuit  Court  of  the  United  States 
for  ttip  DiHtrict  of  Massachusetts,  for  the  pur- 
pose of  restraining  the  respondents  from  in- 
fringing certain  letters  patent,  granted  to  Hen- 
ry Burden,  September  2,  1840,  and  by  him  as- 
iii^ied  to  the  complainants. 

The  court  rendered  a  decree,  dismissing  the 
hill,  from  which  decree  the  present  appeal  is 
taken. 

The  case  is  stated  by  the  court. 

Mr.  George  T.  Curtis  for  the  appellant. 

73*]     *Mr.  Justice  Catron  delivered  the  opin- 
ion of  the  court: 

Henry  Burden  obtained  a  patent  in  1840  for 
a  machine  to  make  hook-headed  spikes.  He  ap- 
plied for  the  patent  on  the  18th  of  April,  1839. 
It  was  assigned  to  the  Troy  Iron  and  Nail  Com- 
pany, who  filed  a  bill  against  the  Odiornes  to 
enjoin  them,  and  for  an  account  for  using  a 


Nora. — What  constitutes  Infringement  of  patent, 
—see  note*.  30  U  ed.  V.  8.  10T3 ;  40  U  ed.  U.  S. 
102S. 
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machine  to  make  similar  spikes;  and  which 
machine  it  is  alleged  infringed  the  monopoly 
secured  to  Burden  by  his  patent  of  1840.  The 
case  was  brought  to  a  hearing  on  the  following 
stipulation: 

"The  defendants  agree  not  to  deny  the  va- 
lidity of  the  complainant's  patent,  provided 
they  make  out  their  title  to  the  said  lettera 
patent  to  be  good. 

They  also  agree  not  to  deny  that  the  ma- 
chine complained  of  in  the  complainant's  bill 
is  an  infringement  on  the  patent  granted  to  H. 
Burden,  on  August  4,  1840. 

"if  the  complainants  shall  establish  their  title 
to  the  letters  patent  aforesaid,  the  proper  de- 
cree may  be  entered  for  the  complainants,  un- 
less the  defendants  shall  prove  that  the  spike 
machine  used  by  them,  and  coniplained  of  in 
the  bill  aforesaid,  was  constructed  prior  to  the 
alleged  application  of  H.  Burden,  made  April 
18,  1839,  for  letters  patent  therefor,  according 
to  the  provisions  of  the  Statute  of  the  United 
States,  1830,  chap.  88,  sec  7;  or  was  the  result 
of  an  independent,  original  invention,  prior  in 
time  to  the  invention  of  the  said  Burden;  in 
either  of  which  cases  the  proper  decree  shall  be 
entered   for  defendants. 

The  only  question  presented  for  our  consid- 
eration on  the  stipulation  is,  whether  the  ma- 
chine employed  by  the  appellees  was  construct- 
ed prior  to  April  18,  1839,  when  Burden  made 
application  at  the  Patent  Office  for  his  patent. 

The  machine  complained  of  was  built  by 
Richard  Savary,  for  the  Boston  Iron  Company, 
in  the  spring  of  1839,  and  obtained,  by  the  ap- 
pellees, by  assignment.  Savary  was  the  pat- 
entee of  a  machine  to  make  ship  and  boat 
spikes,  and  at  the  suggestion  of  the  agents  of 
the  Boston  Iron  Company  added  an  attachment 
of  an  apparatus  to  make  a  hook  head  to  spikes; 
the  process  for  making  which  Savary  deposes 
he  discovered  in  August,  1838.  The  time  at 
which  this  apparatus  was  attached  to  the  ma- 
chine (substantially  complete  in  its  operative 
parts)  is  the  time  when  the  machine  com- 
plained of  was  "constructed,"  in  the  sense  of  the 
stipulation;  it  not  being  necessary  that  the  ma- 
chine should  be  geared  and  doing  work.  We  are 
satisfied  that  it  was  set  up  and  substantially 
finished  before  the  18th  of  April,  1839,  and 
therefore  order  the  decree  below  to  be  affirmed. 

Affirmed  with  costs. 


JOSEPH  BATTIN,  Patentee,  and  Samuel  Bat- 
tin,  Assignee,  Pltfintiffs  in  Error, 

T. 

JAMES  TAGGERT,  Deft,  in  Er. 

SAME 

ROBERT  RADOJFFE  et  al.,  DefU.  in  Er. 

SAME 

v. 

JOHN  G.  HEWES,  Deft,  in  Er, 

(See  S.  C.  17  How.  74-86.) 

Patents — reissue  of,  must  be  for  same  inven- 
tion—questions for  jury. 

Wliere  there  Is  a  defect  In  the  speclflrnllons,  or 
claim,  tor  a  patent,  the  patentee  may  surrender  It. 
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and  by  amendad  ipeelflcatioii  or  elmlm,  cor*  tb« 
defect. 

The  re-lnued  patent  must  ba  for  tbe  Mune  Inven- 
tton  substaotuilj:  a  new  and  different  Invention 
cannot  be  claimed. 

Whether  tbe  (peclflcatloni.  Incladlnf  tbe  claim, 
are  so  orcclse  as  to  enable  any  person  skilled  In  tbe 
Btmctore  o(  macblnes,  to  make  tbe  one  described, 
is  a  question  for  tbe  Jury.  Tbe  novelty  of  the  In- 
vention :  whether  tbe  renewed  patent  la  for  same 
Invention :  whether  tbe  Invention  has  been  aban- 
doned to  the  public ;  tbe  Identity  of  tbe  macbtne 
used  by  defendant  with  that  of  plalntltTa,  and 
whether  they  have  been  conatmcted  and  act  on 
same  principle;  are  also  questions  of  fact  for  tbe 
jury. 

Argued  Dee.  8,  1854.       Decided  Dec.  18,  1854. 

IN  EROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania. 

The  following  is  the  statement  of  the  facts 
in  the  case,  as  given  by  the  counsel  for  the  de- 
fendants: 

On  tbe  6th  of  October,  1843,  Joseph  Battin, 
alleging  that  he  had  "invented  a  new  and  useful 
machine  for  effecting  simultaneously  the  break- 
inf;  and  screening  of  coal,"  received  letters  pat- 
ent therefor. 

The  specification  describes  with  equal  par- 
ticularity the  breaking  and  the  screening  part 
of  the  machine;  the  former  consisting  of  two 
iron  rollers,  revolving  in  opposite  directions  and 
armed  with  teeth,  so  that  the  teeth  upon  each 
shall  stand  opposite  to  the  spaces  formed  by 
the  teeth  on  the  opposite  roller;  the  latter  con- 
sisting of  an  inclined  screen  with  meshes  of 
different  sizes,  suspended  in  such  manner  as  to 
have  a  vibrating  motion.  The  claim  is  as  fol- 
lows: "Having  thus  fully  described  the  nature 
and  operation  of  my  machine  for  breaking  and 
screening  coal,  what  I  claim  is  new  therein,  and 
desire  to  secure  by  letters  patent,  is  the  man- 
ner in  which  I  have  arranged  and  combined  with 
each  other  the  breaking  rollers  and  the  screen; 
the  respective  parts  being  formed  and  operating 
substantially  as  herein  set  forth  and  made 
known." 

January  20,  1844,  a  schedule  of  additional 
improvements  by  the  patentee  was  annexed  to 
•aid  letters  patent ;  the  improvement  consisting 
in  a  tiiird  or  auxiliary  roller  placed  above  the 
two  rollers  as  descrilied  in  the  original  patent. 
This  is  descrit>ed  as  an  improvement  "in  the 
machine  for  effecting  simultaneously  the  break- 
ing and  screening  of  coal,"  and  refers  to  the 
"original  invention"  as  consisting  "in  the  com- 
bination of  the  breaking  and  sifting  apparatus 
with  each  other." 

February  12, 1844,  the  patentee  took  out  dis- 
tinct letters  patent  for  rollers  of  the  kind  de- 
scribed in  the  first  patent  of  Oct,  6,  1843.  He 
alleges  therein  that  in  the  said  patent  of  Oct.  6, 
1843,  "The  manner  of  arranging  and  combin- 
ing the  toothed  rollers  was  not  made  in  the 
subject  of  a  claim,  the  said  patent  having  been 
obtained  for  the  combining  of  a  roller  breaking 
machine  with  a  screen  for  separating  the  conl 
into  different  sizes  required;  but  as  the  break- 
ing rollers  so  formed,  arranged  and  combined, 
are  applicable  to  the  ordinary  cylinder  breaking 
machine,  when  not  used  in  combination  with  a 
•creen;  and  as  I  have  found  by  continued  ex- 
periment that  such  rollers  constitute  a  real  im- 
provement in  any  breaking  machine,  I  have 
determined  to  secure  to  myself  the  benefit  of 


such  improvement  in  a  diatinct  and  separat* 

patent  therefor."  He  therefore  makes  claim 
to  the  rollers  and  takes  out  this  patent  there- 
for. . 

Suit  waa  brouj^t  upon  the  patent  of  Oct.  6, 
1843,  in  the  Circuit  Court  from  which  these 
proceedings  liave  been  brought  up,  and  it  was 
then  decided  by  the  court  that  said  patent  'was 
for  the  combination  of  the  breaking  and  screen- 
ing apparatus  and  could  not  be  supported  or 
assailed  by  proof  of  the  novelty  or  want  of 
novelty  of  the  parts.  The  patentee  thereupon 
surrendered  the  patent  of  Oct.  6,  1843,  together 
with  the  additional  improvement  of  January 
20,  1844,  and  received  a  re-issued  patent  date<l 
September  4,  1849;  and  at  the  same  time  he 
surrendered  the  patent  of  February  12^  1844, 
which  was  canceled  and  not  re-issued. 

The  re-issued  patent  described,  but  with 
greater  polixity,  rollers  similar  to  those  de- 
scribed in  the  original  patent  of  October  6, 
1843  (and  in  the  patent  of  February  12,  18441, 
and  instead  of  claiming  the  combination  of  the 
breaking  rollers  and  the  screen  for  effecting 
simultaneously  the  breaking  and  screening  of 
coal  claims  "the  arrangement  of  the  teeth  on 
the  two  rollers  ,  sulistantially  as  herein  de- 
scribed, so  that  in  their  rotation,  the  teeth  of 
one  shall  come  opposite  the  space  between  the 
teeth  of  the  other,  with  suiricient  space  between 
to  hold  lumps  of  the  required  size;  the  rollers 
I>eing  so  combined  by  gearing  as  to  make  them 
rotate  in  opposite  directions  and  with  the  re- 
quired velocities  to  retain  the  relative  position 
of  the  teeth  of  the  two  rollers  as  described." 

This  suit  is  brought  for  an  alleged  iAfringe- 
ment  of  the  re-issued  patent.  Two  trials  were 
had,  at  first  of  which  the  plaintiff  obtained  a 
verdict;  after  a  full  argument  a  rule  by  the  de- 
fendants for  a  new  trial. was  made  absolute  by 
the  court,  and  on  the  second  trial,  verdict  was 
found  for  defendant,  to  the  judgment  entered 
upon  which  this  writ  of  error  was  taken. 

Messrs.  C.  III.  Keeler  and  George  M.  Dallaa, 
for  the  plaintiffs  in  error: 

It  is  a  presumption  of  law  that  an  inventor 
docs  not  design  to  dedicate  his  invention  to  the 
public,  and  his  acts  will  be  construed  liberally 
to  accord  with  such  presumption. 

Grant  v.  Raymond,  6  Pet.  243;  Woolwich  on 
Ways,  4  Law  Lib.  12. 

Applying  for,  and  obtaining  letters  patent  is 
presumptive  evidence  of  an  intention  on  the 
part  of  tbe  patentee  to  secure  to  himself  the 
exclusive  right  of  every  part  of  such  invention, 
bona  fide  invented  by  him. 

Morris  v.  Huntington,  1  Paine,  355;  Grant 
▼.  Raymond,  6  Pet.  220;  Sloat  v.  Spring  et  al.. 
Harding,  377;  Shaw  v.  Cooper,  7  Pet.  313;  P. 
&  T.  R.  R.  Co.  V.  Stimpson,  14  Pet.  448. 

The  omission  to  claim  a  material  part  or 
element  of  an  invention,  fully  described  in  let- 
ters patent,  is  not  a  dedication  to  the  public, 
and  the  same  may  be  subsequently  covered  by 
a  re-issue  of  sucli  patent. 

Stimpson  v.  Westchester  R.  R.  Co.,  4  How. 
380-401 ;  Act  of  July  4,  1836,  sec.  13 ;  6  SUt  1 17. 

The  court  erred  in  determining  judicially 
by  the  construction  of  the  surrendered  and 
canceled  patents,  that  the  re-issued  patent  of 
September,  1849,  is  not  for  the  same  inven- 
tion intended  to  have  been  patented  by  the  pat- 
ent of  October,  1843,  instead  of  submitting  the 
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<faet^oa,  as  matter  of  fact,  to  be  detennined 
hy  the  juty. 

The  snrrender  and  reissne  of  letters  patent 
for  amendment  of  errors  was  recognized  as  a 
«aaimon  Uiw  ri^t  before  the  enactment  of  any 
«t*tnta  on  the  subject. 

Morris  t.  Huntington,  1  Paine,  355;  Grant  ▼. 
Baymond,  8  Pet.  220;  Shaw  t.  Cooper,  7  Pet. 
«92-314. 

These  authorities  hold  that  in  the  exercise  of 
this  common  law  right,  the  reissue  reverts  back 
to  the  date  of  the  original  from  which  it  ema- 
nates. 

See,  also,  Woodworth  v.  Stone,  3  Story,  740 ; 
Allen  V.  Blunt,  3  Story,  742;  Woodworth  v. 
Hall,  1  Wood,  k  M.  248. 

The  court  erred  in  ruling,  as  matter  of  law, 
that  the  patentee  bad  dedicated  or  abandoned 
his  invention  to  the  public,  instead"<^  submit- 
ting it  as  a  question  of  fact,  to  be  determined 
l»y  the  jury. 

P.  &  T.  R.  R.  Co.  ▼.  Stimpson,  14  Pet.  458; 
Stimpson  v.  Westchester  R.  R.  Co.  4  How.  380- 
401 ;  Sloat  t.  Spring  et  al.  Harding,  369,  377. 

Messrs.  Gaixack,  Malleiy  and  Futman  Shep- 
paid,  for  the  defendants  in  error: 

If  the  patentee  described  the  rollers  and  the 
screen,  but  did  not  claim  them,  it  was  a  waiver 
of  his  right  (if  any  he  had)  therein,  as  invent- 
or and  an  abandonment  of  them,  by  operation 
of  law,  to  public  use. 

It  is  a  publication  of  the  invention  and  in  the 
most  effectual  manner,  and  not  being  claimed, 
they  constitute  no  part  of  the  patent  privilege, 
and  are  not  protected  by  the  patent. 

Even  where  it  i.s  conceded  that  novel  features 
are  described  in  the  specification,  courts  refuse 
to  extend  the  privilege  of  the  patent  to  such 
features,  unless  they  are  claimed  by  the  pat- 
entee. 

Bramah  v.  Kardcastle,  Holroyd  on  Patents, 
Saunders  ▼.  Aston,  3  Barn.  St.  A.  886.  See, 
also,  Cornish  v.  Keen,  Webb's  Pat.  Cas.  610; 
Huddart  v.  Grimshaw.  Webb's  Pat.  Cas.  86; 
Lewis  v.  Marling,  4  C.  &  P.  62;  Pennock  t. 
Sileers,  2  Pet.  1;  Shaw  ▼.  Cooper,  7  Pet.  292; 
Pennodc  ▼.  Dialogue,  3  Pet.  1;  Whittemore  v. 
Cutter,  1  Gall.  482 ;  Melius  v.  Silsbee,  4  Mason, 
108:  Wood  V.  Zimmer,  Holt,  N.  P.  60;  Wilson 
T.  Rousseau,  4  How.  674;  Gayler  v.  Wilder,  10 
How.  491 ;  Wheat  on  v.  Peters.  8  Pet.  591;  Dud- 
ley y.  Mayhew,  3  Comstock,  9. 

And  if  the  patentee,  by  describing  the  roll- 
ers, without  claiming  them,  allowed  them  to 
go  into  public  use,  with  a  waiver  of  his  rights, 
if  he  had  any,  it  is  submitted  that  he  cannot, 
in  1849,  reclaim  the  rollers. 

"The  want  of  sameness  is  evident  on  the  face 
of  the  patents,  and  the  repugnancy  is  manifest 
upon  inspection  and  comparison. 

It  is  submitted  that  a  pair  of  breaking  rollers 
with  peculiarly  arranged  teeth,  is  a  different 
thing  from  the  combination  of  "the  roller  break- 
ing machine  with  a  screen  for  separating  the 
ecal  into  the  different  sizes  required;"  that  they 
are  mechanically  distinct  machines,  different 
iBventions— constituting  distinct  patentable 
subject  matter. 

The  reissued  patent  is  not  a  corrected  de- 
scription and  specification  of  the  manner  in 
which  the  patentee  arranged  and  combined 
with  each  other  the  breaking  rollers  and  the 
sereeB;  it  is  not  for  the  combination  at  all,  in 
a*  !«.  ed. 


any  shape,  but  it  is  for  something  else;  the  ar- 
rangement of  the  teeth  on  the  two  rollers.  It 
is  a  change  in  the  essential  character  of  the 
claim  itself — a  substitution  of  one  thing  for 
another,  and  not  an  amended  description  of  the 
same  thing. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  case  is  before  us  on  a  writ  of  error,  to 
the  Circuit  Court  for  the  Eastern  District  of 
Pennsylvania. 

The  action  was  brought  for  the  infringement 
of  a  patent.  The  jury,  under  the  instructions 
of  the  court,  found  a  verdict  for  the  defendant. 
Exceptions  were  taken  to  the  rulings  of  the 
court,  which  present  the  points  of  law  for  con- 
sideration. 

On  the  6th  of  October,  1843,  Joseph  Battin 
obtained  a  patent  for  the  invention  of  a  new 
and  useful  improvement  in  the  machine  of 
breaking  and  screening  coal. 

After  describing  the  different  parts  of  the 
machine,  he  sums  up  by  saying;  having  thus 
fully  described  tlie  nature  and  operation  of  ray 
machine  for  breaking  and  screening  coal,  what 
I  claim  as  new  therein,  and  desire  to  secure  by 
letters  patent  is,  the  manner  in  which  I  have  ar- 
ranged and  combined  with  each  other  the  break- 
ing rollers  and  the  screen;  the  respective  parts 
being  formed  and  operating  substantially  as 
herein  set  forth  and  made  known. 

An  improvement  to  the  above  machine,  by 
adding  an  auxiliary  roller,  was  patented  to 
Dattin,  20th  January,  1844.  And  on  the  12th 
of  February,  1844,  another  patent  was  granted 
to  •him,  for  a  new  and  useful  improve-  [*•! 
ment  in  the  machine  for  breaking  coal. 

In  his  specification,  he  says  that  he  had  made 
a  new  and  useful  improvement,  in  the  manner 
of  combining  and  arranging  the  toothed  rollers 
used  in  the  machine  for  breaking  coal,  which 
rollers,  as  combined  and  arranged  by  me,  are 
described  as  follows:  in  the  specification  at- 
tached to  letters  patent  for  a  machine  for  the 
effecting  simultaneously  the  breaking  and 
screening  of  coal,  granted  tome  under  date  of 
the  6th  of  October,  1843.  The  breaking  part  of 
my  machine  consists  of  two  rollers  of  cast  iron, 
the  peripheries  of  which  are  provided  with 
teeth,  so  placed  as  that,  in  the  revolution  of  the 
rollers,  the  teeth  of  each  of  them  shall  stand  op- 
posite to  the  spaces  formed  by  two  contiguous 
teeth  on  the  opposite  roller.  These  rollers  are 
geared  together,  in  order  to  preserve  the  same 
relative  position. 

In  the  above-named  letters  he  says,  the  man- 
ner of  arranging  and  combining  the  toothed 
rollers  was  made  the  subject  of  a  claim,  the 
said  patent  having  been  obtained  for  th^  com- 
bining of  a  roller  breaking  machine,  with  a 
screen  for  separating  the  coal  into  the  different 
sizes  required;  but  as  the  breaking  rollers,  so 
formed  to  and  arranged,  and  combined,  are  ap- 
plicable to  the  ordinary  cylinder  breaking  ma- 
chine, when  not  used  in  combination  with  a 
screen;  and  as  I  have  found,  by  continued  ex- 
periment that  such  rollers  constitute  a  real  im- 
provement in  any  breaking  machine,  I  have 
determined  to  secure  to  myself  the  benefit  of 
such  improvement,  in  a  distinct  and  separate 
patent  therefor.  Rollers  for  the  breaking  of 
stone,  of  ores,  of  coal,  of  com  and  of  other 
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subatanees,  have  been  frequently  constructed, 
and  are  well  known,  etc. 

And,  he  adds,  having  thus  fully  described 
the  nature  of  my  improvement,  in  the  manner 
of  combining  and  arranging  the  toothed  rollers 
used  in  the  machine  for  breaking  coal,  what  I. 
claim  therein  as  new,  and  desire  to  secure  by 
letters  patent  is,  the  so  forming  and  gearing  of 
such  rollers,  as  that  the  teeth  of  one  of  Vaem 
shall  always  be  opposite  to  a  space  between  the 
teeth  in  the  other,  whenever  they  are  operating 
upon  the  article  to  be  broken;  the  same  being 
effected  substantially  in  the  manner  herein  set 
forth. 

And,  afterwards,  on  the  4th  of  September, 
1849,  the  said  Joseph  Battin  obtained  a  patent, 
in  which  it  is  stated  that  he  had  invented  a  new 
and  useful  machine  for  breaking  coal,  for  which 
letters  patent  were  granted  to  him,  dated  Octo- 
ber 0,  1843,  to  which  was  added  an  additional 
improvement,  dated  20th  January,  1844,  and 
said  letters  having  been  surrendered  by  him,  the 
same  have  been  canceled,  and  new  letters  patent 
have  been  ordered  to  issue  to  him,  on  an  amend- 
82*]  ed  speciflcation.  *He  also  surrendered 
the  patent  granted  to  him  on  the  12th  of  Feb- 
ruary, 1844,  for  an  improved  machine  for  break- 
ing coal,  which  patent  is  hereby  canceled,  but 
not  reissued,  etc. 

After  describing  the  invention,  he  sumsjup  by 
saying:  "What  1  claim,  therefore,  as  my  inven- 
tion, and  desire  to  receive  (sic.)  by  letters  pat- 
ent, is  the  arrangement  of  the  teeth  on  the  two 
rollers  substantially  as  herein  described,  so  that 
in  their  relation  the  teeth  of  one  shall  come  op- 
posite the  spaces,  between  the  teeth  of  the  other, 
with  sufficient  space  between  to  hold  lumpa  of 
the  required  size,  the  rollers  being  so  combined 
in  gearing  as  to  make  them  rotate  in  opposite 
directions,  and,  with  the  required  velocities,  to 
retain  the  relative  position  of  the  teeth  of  the 
two  rollers  as  described." 

In  the  6th  section  of  the  Patent  Act  of  1836, 
it  is  declared  that,  "before  any  inventor  shall 
receive  a  patent  he  shall  deliver  a  written  de- 
scription of  bis  invention,  in  such  full,  clear 
and  exact  terms  as  to  enable  any  person  skilled 
in  the  art  or  science  to  which  it  appertains,  to 
make  and  construct  the  same;  and  in  case  of 
any  machine,  he  shall  fully  explain  the  prin- 
ciple, and  the  several  modes  of  the  application 
of  the  machine,  so  that  it  may  be  distinguished 
from  other  inventions;  and  shall  particularly 
specify  and  point  out  the  part,  improvement,  or 
combination,  which  he  claims  as  his  o«m  In- 
vention or  discovery." 

And  by  the  13th  section  of  the  same  act,  it 
is  provided,  "that  when  a  patent  shall  be  in- 
operative or  invalid  by  reason  of  a  defective  or 
insufficient  description  or  specification,  or  by 
reason  of  the  patentee  claiming  in  his  specifica- 
tion, as  his  own  invention,  more  than  he  had 
or  shall  have  a  right  to  claim  as  new,  if  the  er- 
ror has  or  shall  have  arisen  by  inadvertency, 
accident  or  mistake,  and  without  any  fraudu- 
lent or  deceptive  intention,  it  shall  be  lawful 
for  the  commissioner,  upon  the  surrender  to 
him  of  such  patent,  etc.,  to  cause  a  new  patent 
to  be  issued  to  the  said  inventor  for  the  same 
invention,  for  the  residue  of  the  period  then 
unexpired,  for  which  the  original  patent  was 
granted,  in  accordance  with  the  patentee's  cor- 
rected de8cripti<Mi  and  specification.  And  the 
4" 


patent  so  issued  shall  have  the  same  effect  and< 
operation  in  law  on  the  trial  of  all  actions  here- 
after ecnmnenced,  for  causes  subsequently  accru- 
ing, as  tiiough  the  same  had  been  originally 
filed  in  such  corrected  form  before  the  issuing' 
of  the  original  patent." 

In  his  charge  to  the  jury,  the  district  judge 
said:  "The  case  of  Battin  v.  Clayton,  which 
was'  before  us  some  time  ago,  grew  out  of  an 
alleged  infraction  of  this  patent,  of  1843.  We 
held,  on  the  trial  of  that  case,  that  the  patent 
being  merely  for  the  combination  of  machiner}-. 
it  could  neither  be  supported  nor  *as-  [*8S 
sailed  by  proof  of  the  novelty,  or  want  of  novel  - 
ty,  of  the  parts.  The  patent  was  thereupon  sur- 
rendered, and  a  new  one  issued,  on  the  4th 
of  September,  1849,  under  an  amended  speci- 
fication, which  described  essentially  the  same 
machine  as  the  former  one  did,  but  claimed, 
as  the  thing  invented,  the  breaking  apparatus 
only." 

And,  he  remarks:  "It  is  said  that  the  pres- 
ent defendants  are  using  the  apparatus  de- 
scribed in  this  reissued  patent,  and  that  they 
should  be  mulcted  in  damages  accordingly." 
But  there  are  two  legal  positions,  of  a  general 
character,  which  appear  to  me  to  bar  the  plain- 
tiff's right  of  recovery.    They  are  these: — 

1.  That  a  description  by  the  applicant  for  a 
patents  of  a  machine  or  a  part  of  a  machine, 
in  his  specification,  unaccompanied  by  notice 
that  he  has  rights  in  it  as  inventor,  or  that  he 
desires  to  secure  title  to  it  as  patentee,  is  a  ded- 
ication of  it  to  the  public. 

2.  That  such  a  dedication  cannot  be  revoked, 
after  the  machine  has  passed  into  public  use,, 
either  by  surrender  and  re-issue,  or  otherwise." 

The  above  instructions,  we  think,  were  erro- 
neous. 

Whether  the  defect  be  in  the  specifications 
or  in  the  claim,  under  the  13th  section  above 
cited,  the  patentee  may  surrender  his  patent, 
and,  by  an  amended  specification  or  claim, 
cure  the  defect.  The  reissued  patent  must  be 
for  the  same  invention,  substantially,  though  it 
be  described  in  terms  more  precise  and  accu- 
rate, than  in  the  first  patent.  Under  such 
circumstances,  a  new  and  different  invention 
cannot  be  claimed.  But  where  the  specifica- 
tion or  claim  is  made  so  vaguely  as  to  be  inoper- 
ative and  invalid,  yet  an  amendment  may 
give  to  it  validity,  and  protect  the  rights  of  the 
patentee  against  all  suDsequent  infringements. 

So  strongly  was  this  remedy  of  the  patentee 
recommended,  by  a  sense  of  justice  and  of 
palicy,  that  this  court,  in  the  case  of  Grant  v. 
Raymond,  6  Pet  218,  sustained  a  reissued 
and  corrected  patent  before  any  legislative  pro- 
vision was  made  on  the  subject.  In  that  case, 
the  Chief  Justice  said:  "It  will  not  be  pre- 
tended that  this  question  is  free  from  difficulty. 
But  the  Executive  Departments,  it  is  under- 
stood, have  acted  on  the  construction  adopted 
by  the  circuit  court,  and  have  considered  it  as 
settled.  We  would  not  willingly  disregard  the 
settled  practice,  in  a  case  where  we  are  not  sat- 
isfied it  is  contrary  to  law,  and  where  we  are 
satisfied  it  is  required  by  justice  and  good 
faith."  The  same  principle  was  sanctioned  In 
the  case  of  Shaw  v.  Cooper,  7  Pet.  310. 

How  much  stronger  is  a  case  under  the  stat- 
ute, which  secures  the  rights  of  the  patentee  hv 
a  surrender,  and  declares  the  effect  *of   [*84 
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the  reiaracd  uid  corrected  patent.  By  the  de- 
fects provided  for  in  the  statute,  nothing  passes 
to  the  public  from  the  specifications  or  claims, 
within  the  scope  of  the  patentee's  invention. 
And  this  may  be  ascertained  by  the  language 
he  uses. 

In  the  case  of  Stimpson  v.  The  West  Chester 
Railroad  Co.  4  How.  380,  it  was  held,  that 
"^bere  a  defective  patent  had  been  surren- 
dered, and  a  new  one  taken  out,  and  the  pat- 
rntee  brought  an  action  for  a  violation  of  his 
potent  right,  laying  the  infringrment  at  a  date 
subsequent  to  that  of  the  reissued  patent,  proof 
of  the  use  of  the  thing  patented,  during  the 
Jnterral  between  the  original  aud  renewed  pat- 
ents, will  not  defeat  the  action."  In  the  same 
case  it  was  also  held,  that  the  proceedings  be- 
fore the  commissioner,  in  the  surrender  and  re- 
i^ue  of  a  patent,  is  not  open  for  investigation 
except  on  tlte  g^und  of  fraud. 

The  patent  of  1843  was  not  surrendered  on 
the  obtainment  of  the  patent  of  1844.  That 
was  intended  to  be  a  new  invention  of  arrang- 
ing and  combining  the  toothed  rollers,  which, 
the  patentee  says,  was  not  made  the  subject  of 
a  claim  in  the  patent  of  1843.  The  patent  of 
1844  was  canceled,  but  not  reissued,  when  the 
patrnt  of  1849  was  issued.  At  that  time,  the 
patent  of  1843,  and  the  improvement  thereon, 
lited  January  20,  1844,  were  surrendered  and 
■anceled,  and  new   letters  patent  were  issued 

•  m  an  amended  specification. 

The  cause  of  the  surrender  of  the  patent  of 
1843,  as  stated  in  the  charge  to  the  jury,  was 
the  ruling  of  the  court  in  the  case  of  Battin  v. 
Clayton,  and  that  the  amended  patent  of  1840 
was  consequently  obtained.  The  ruling  is  not 
now  before  us,  nor  is  it  necessary  to  inquire 
whether  the  patent  of  1843,  on  the  specifica- 
tions and  claim,  was  sustainable.  The  plain- 
tiff, by  a  surrender  of  that  patent,  and  the 
procurement  of  the  patent  of  1840,  with  amend- 
td  specifications,  abandoned  his  first  patent  and 
relinl  wholly  on  the  one  reissued.  The  claim 
«nd  specifications  in  this  patent,  as  amendatory 
>f  the  first,  were  within  the  13th  section  of  the 
Ket  of  1836.  It  is  said  with  entire  accuracy 
a  the  charge,  in  regard  to  the  amended  specifl- 
•ation  of  tlie  patent  of  1840,  that  it  "described 
•'ssentially  the  same  machine  as  the  former  one 
ilid,  but  claimed,  as  the  thing  invented,  the 
ifeaking  apparatus  only."     And  this  the  pat- 

•  ntee  had  a  right  to  do.    He  had  a  right  to 

•  estrict  or  enlarge  his  claim,  so  as  to  give  it 
talidity  and  to  effectuate  his  invention. 

In  the  argument,  the  counsel  very  properly 
lonsidered  the  patent  of  1844,  as  not  in  the 
<tse.  It  was  designed  to  secure  a  new  com- 
Unation.  not  included  in  the  first  patent,  and 
•s  the  patent  of  1844  was  surrendered  and  can- 
«••&•]  celed  and  not  reissued  *it  being  equally 
lisconnected  with  the  patent  of  1843.  and  the 
leissued  and  corrected  patent  of  1840,  it  can 
lave  no  effect  on  the  claim  of  the  plaintiff. 

We  think  the  court  also  erred  in  saying  to 
the  jury,  "We  instruct  you  that  your  verdict, 
in  each  case,  mtut  be  for  the  defendants." 

This,  as  well  as  the  two  instructions  above 
noticed,  took  from  the  jury,  facts  which  it  was 
their  province  to  examine  and  determine.  It 
was  the  right  of  the  jury  to  determine  from 
ti  L.  ed. 


the  facts  in  the  case  whether  the  specifications, 
including  the  claim,  were  so  precise  as  to  en- 
able any  person  skilled  in  the  structure  of  ma- 
chines, to  make  the  one  described.  This  the 
statute  requires,  and  of  this  the  jury  are  to 
judge. 

The  jury  are  also  to  judge  of  the  novelty  of 
the  invention,  and  whether  the  renewed  patent 
is  for  the  same  invention  as  the  original  patent; 
and  they  are  to  determine  whether  the  inven- 
tion has  been  abandoned  to  the  public.  There 
are  other  questions  of  fact  which  come  within 
the  province  of  a  jury,  such  as  the  identity  of 
the  machine  used  by  the  defendant  with  that 
of  the  plaintifl:'s,  or  whether  they  have  been 
constructed  and  act  on  the  same  principle. 

The  judgment  is  reversed,  and  the  cause  is- 
remanded  to  the  circuit  court  for  further  pro- 
ceedings. 

Judgment  reversed  and  cause  remanded. 


SAMUEL  MAYER  and  Henry  Mayer,  Appu> 

V. 

THE   GALLIOTE   VENELIA,   Eddes,   Master, 
Her  Tackle,  Apparel  and  Furniture. 

Appeal  dismissed  with  costs  by  court  becanse 
neither  part;  was  prepared  to  argue  at  second 
term. 


Argued  Dec.  18,  1854.    Decided  Dec.  IS,  1854. 


APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Penn- 
sylvania. 

Mr.  H.  11  PhilHps  for  appellants.  Messrs. 
Kane  and  Fallon  for  appellees. 

Mr.  Chief  Justice  Taney  made  the  following 
order  of  this  cause,  Dec.  18,  1854: 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Pennsylvania,  and  it  occurring  to  the  court 
here  that  this  is  the  second  term  at  which  this 
cB8e  has  been  called  for  argument,  and  that 
neither  party  is  now  prepared  to  argue  the 
same,  it  is  considered  by  the  court  that  this 
appeal  should  be  dismissed  at  the  costs  of  the 
appellants,  pursuant  to  the  53th  rule  of  this 
court;  whereupon,  it  is  now  here  ordered  and 
decreed  by  this  court,  that  this  cause  be,  and 
the  same  is  hereby  dismissed,  with  costs;  and 
that  this  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  Circuit  Court,  to  be  pro- 
ceeded in  according  to  law  and  justice. 
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SUFIUSMB   COUBT  OF   THC   UNITED   STATICS. 


Dbc.Tebm, 


THE  NORWICH  AND  NEW  LONDON 
STEAMBOAT  COMPANY,  a  Corporation, 
«te.,  owners  of  the  StcamtxMit  Worcester,  her 
JBngines,  Tackle,  etc.,  Libelants,  App'ts, 


THE  STEAMBOAT  "BAY  STATE,"  her  Steam 
Engine,  Boilers,  etc,  Richard  Borden,  Jeffer- 
son Borden,  Nathan  Durfee,  Fidelia  B.  Dur- 
fee,  Joseph  Durfee,  James  8.  Warner,  Mary 
B.  Durfee,  Walter  Paine,  Joseph  Butler, 
David  S.  Brown.  Wm.  S.  Tisdale,  Wm.  Bor- 
den, Robert  H.  McCurdy,  Herman  L.  Aldrich, 
and  William  Spencer. 

Appeal  dlsmlised.  etc.,  wttb  costs,  on  certlflcate 
«t  clerk  that  no  return  bad  been  filed. 

Argued  Dec.  18,  1864.     Decided  Dec.  18,  1854. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

Mr.  Lord  for  appellees.  No  opposing  coun- 
sel 6n  motion  to  dismiss. 

Afr.  Chief  Justice  Taney  made  the  following 
order:     Dec.  18,   1864. 

Mr.  Lord,  of  counsel  of  the  appellees,  having 
filed  and  read  in  open  eourt  the  following  cer- 
tificate, to  wit: 

"U.  S.  Circuit  Court,  Southern  District  of 
New  York. 

The  Norwich  and  New  London  Steamboat  Com- 
pany, Corporation,  etc..  Owners  of  the  Steam- 
boat Worcester,  her  Engine,  Tackle,  etc..  Li- 
belants, Appellants,  v.  The  Steamboat   Bay 
State,  her  Steam  Engine,  Boiler,  etc.,  Richard 
Borden,  Jefferson  Borden,  Nathan  Durfee,  Fi- 
delia B.  Durfee,  Joseph  B.  Durfee,  James  S. 
Warner,  Mary  B.  Durfee,  Walter  Paine,  Jos- 
eph Butler,  David  S.  Brown,  William  S.  Tis- 
dale, William  Borden,  Robert  H.  McCurdy, 
Herman  L.   Aldrich,  and   William   Spencer, 
Claimants  and  Respondents. 
I,  John  W.  Nelson,  clerk  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  New  York,  do  hereby  certify  that  the  above 
cause  in  admiralty  was  heard  and  a  decree  en- 
tered in  favor  of  the  claimants  on  the  8th  day 
of  October,  1853;  and  an  appeal  was  taken  in 
the  cause,  and  allowed  on  the  27  th  of  the  same 
month  and  year,  and  that  no  return  has  been 
made  to  the  same. 

John  W.  Nelson,  Clerk." 
And  having  stated  that  the  appellants  had  al- 
together failed  to  file  the  record  of  said  cause 
in  this  court,  or  in  any  way  to  prosecute  said 
appeal,  now  here  move  the  court  in  pursuance 
of  the  63d  rule  of  this  court  to  have  this  appeal 
docketed  and  dismissed ;  on  consideration  where- 
of, it  is  now  here  ordered,  adjudged  and  de- 
creed by  this  court,  that  this  appeal  from  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York  be,  and  the 
same  is  hereby  docketed,  and  dismissed  with 
costs;  and  that  this  cause  be  and  the  same  is 
hereby  remanded  to  said  Circuit  Court,  for  fur- 
ther proceedings  to  be  had  therein  in  conform- 
ity to  law  and  justice,  the  said  appeal  notwith- 
standing. 
4S 


•JAMES  UDALLk  Libelant  and  Appel-  ['IT 
lant, 

V. 

THE  STEAMSHIP  OHIO,  her  Tackle,  etc, 
George  Law  and  Marshall  O.  Roberts,  Claim- 
ants. 

(See  8.  C.  17  How.  17-19.) 

Jurisdiction — amount  necessary — ^when  cannot 
include  interest — amendment. 

Where  the  amonnt  claimed  In  a  libel  does  not  ex- 
ceed (2,000,  this  court  has  no  jurisdiction,  and  the 
appeal  will  be  dlsmlned,  although  If  proper  inter- 
est to  time  of  the  trial  be  added  It  wul  exceed 
$2,000. 

The  practice  of  ascertalnins  the  damages  In  the 
Circuit  Court,  cannot  affect  the  queitlon  of  jorls- 
dlctlon.  The  amount  claimed  must  be  suffldent 
on  the  face  of  the  pleadloK- 

Amendment  to  the  pleading,  stating  the  Interest, 
will   not   be  allowed   In   this   court.  > 

Argued  Dec.  2,  1864.    Decided  Jan.  3, 1 1855. 

rpHE  case  is  fully  stated  by  the  court. 

Motion  to  dismiss  appeal  for  want  of  juris- 
diction. Mr.  E.  C.  Benedict  for  appellant, 
Messrs.  Donohne  and  Cnttins  for  appellees. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  in  admiralty. 

The  libel  was  filed  in  the  District  Court, 
which  stated  that  in  the  years  1847  and  1848, 
the  steamship  Ohio,  then  being  in  process  of 
construction  by  Bishop  and  Simonson,  the  .li- 
belant furnished  at  the  City  of  New  York,  for 
the  building  of  said  vessel,  a  large  quantity  of 
materials,  timber  and  tree-nails.  That  said  ar- 
ticles, at  a  fair  price,  amounted  in  the  whole 
to  the  sum  of  $2,973.57,  of  which  sum  there  is 
still  due  $2,159.28,  less  tree-nails,  which  not 
having  been  used  were  to  be  received  back  by 
the  libelant,  amounting  to  the  sum  of  $4C8. 
That  *the  balance  of  $1,091.28,  the  own-  [*18 
ers,  or  those  in  chaige  of  said  vessel,  have  re- 
fused to  pay,  etc. 

The  appeal  states  the  claim  to  be  at  the  time 
of  the  trial  in  the  Circuit  Court,  interest  in- 
cluded, $2,164.86. 

The  libel  was  dismissed  in  the  District  Court, 
and  the  case  was  appealed  to  the  Circuit  Court. 
In  that  court  the  decree  of  the  District  Court 
was  affirmed,  from  which  an  appeal  was  taken 
to  this  court. 

A  motion  is  now  made  to  dismiss  the  appeal 
for  want  of  jurisdiction. 

It  is  stated  by  the  counsel  opposed  to  the 
motion,  that  it  is  the  uniform  practice  in  the 
Southern  District  of  New  York,  to  establish 
on  the  hearing  only  the  liability  of  the  defend- 
ant, and  to  have  the  amount  of  the  damages 
ascertained  on  a  reference  to  a  commissioner, 
as  the  proofs  in  the  record  are  not  the  full 
proof,  as  to  the  amount  of  the  damages. 

It  is  not  perceived  how  the  practice  in  the 
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'Orenit  Coart  cmi  effect  the  que«tion  of  juria- 
•dictioii.  The  decree  of  the  District  Court 
which  dismissed  the  libel,  having  been  affirmed 
hj  the  Circuit  Court  we  must  look  to  the  claim 
<3t  the  appellant  in  his  libel  whether  it  exceeds 
the  svim  of  $2,000.  The  balance  of  the  account 
«laimed,  only  amounts  to  the  sum  of  $1,091.80. 
But  it  is  insisted  that  if  the  interest  on  this 
sum  be  computed,  up  to  the  time  of  the  trial  in 
the  Circuit  Court,  the  siun  would  exceed  the 
amount  required  to  give  jurisdiction. 

Where  the  claim  is  founded  on  dollars  and 
eoits,  whether  it  be  a  libel,  a  bill  in  chancery, 
or  an  action  at  law,  the  damages  must  appear 
to  give  jurisdiction  on  the  face  of  the  pleading 
on  which  the  claim  is  made.  No  computation 
of  interest  will  be  made  to  give  jurisdiction, 
unless  it  be  specially  claimed  in  the  libel.  If 
not  intended  to  be  included  in  the  claim  of 
damages,  it  should  be  specially  stated.  This 
would  certainly  be  the  case  in  an  action  at  law, 
.and  n6  reason  is  perceived  why  the  rule  should 
be  relaxed  in  a  case  of  libeL 

Under  the  24th  admiralty  rule  of  this  court, 
it  is  suggested,  the  lil>el  may  be  amended  at 
any  time  as  of  course,  on  application  to  the 
eonrt.  And  if  this  be  necessary,  the  counsel 
now  moves  to  amend  the  libel  by  Inserting 
'together  with  the  interest  to  the  time  of  the 
final  decree  in  this  court  or  any  appellate 
court." 

It  has  not  been  the  practice  of  this  court 
to  allow  amendments,  except  by  the  consent 
of  parties;  though,  in  the  case  of  Kennedy 
T.  Ga.  State  Bank,  8  How.  010,  this  court 
say:  "there  is  nothing  in  the  nature  of  an  ap- 
pellate jurisdiction,  proceeding  according  to  the 
common  law,  which  forbids  the  granting  of 
amendments,  etc.,  but  the  practice  has  been  to 
remand  the  cause  to  the  lower  court  for  amend- 
ment. 

It*]  *If  amendments  be  allowed  so  aa  to  give 
Jurisidiction  to  this  court,  where  there  was  no 
jurisdiction  when  the  trial  was  had  and  the  ap- 
peal taken,  parties  would  be  taken  by  surprise, 
and  litigation  would  be  encouraged.  The  plain- 
tiff, under  such  circumstances,  would  never  fail 
to  sustain  the  jurisdiction  of  this  court,  on 
his  appeaL 

On  the  g^und  that  the  matter  in  dispute 
does  not  ap|}ear  on  the  face  of  the  libel  to  ex- 
ceed $2,000,  the  appeal  is  dismissed. 

Dismissed  for  want  of  jurisdiction. 


JAMES  N.  OLXEY,  Libelant  and  Appellant, 

T, 

THE  STEAMSHIP  FALCON,  her  Tackle,  etc., 
and  George  Law  and  Marshall  O.  Koberts, 
Claimants. 

(Sec  S.  C.  17  How.  19-22.) 

Jurisdiction — amount  necessary — interest,  when 
not  to  be  included  in. 

Where  the  amoant  claimed  In  a  libel  Is  "elKbteen 
baadred  dollars  and  apwarda."  altbouffh  tbese 
terms  were  Intended  to  embrace  tbe  Interest,  which 
to  the  time  of  trial  would  increase  the  ram  to  over 


NOTC — Jurisdiction  of  U.  B.  Supreme  Court  de- 
pradeot  on  amount — see  note,  7  L.  ed.  U.  S.  692. 
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$2,000,  tbe  claim  Is  too  .Indefinite  to  give  this  court 
Jurisdiction.  Tbe  interest  not  being  specially 
claimed  Id  tbe  pleading,  cannot  be  considered  oa 
this  question. 

Argued  Dec.  22,  18S4.    Decided  Jan.  S,  186S. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 
Motion  to  dismiss  for  want  of  jurisdiction. 
Messrs.  Benedict  and  BrauAey  for  appellant. 
Mr.  Cutting  for  appellee. 

Mr.  Justice  McLean  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  in  admiralty. 

A  motion  is  made  by  defendant's  counsel  to 
dismiss  the  appeal  for  want  of  jurisdiction. 

*In  the  libel,  the  shipment  of  a  box  of  [*2a 
merchandise  which  was  not  delivered  to  tbe 
consignee,  etc.,  is  alleged,  and  that  the  libelant 
is  entitled  to  recover  of  said  vessel  the  dam- 
ages by  him  sustained,  which  amount  to  the 
sum  of  $1,800  and  upwards,  etc. 

The  District  Court  dismissed  the  libel,  from 
which  decision  an  appeal  was  taken  to  the  Cir- 
cuit Court,  and  that  court  affirmed  the  decision 
of  the  District  Court.  From  this  last  decision 
an  appeal  has  been  taken  to  this  court. 

On  the  part  of  the  appellant  it  is  stated,  that 
the  claim  was  for  $1,800  and  upwards,  besides 
the  interest ;  that,  on  the  hearing,  the  libelant 
claimed  the  said  principal  and  interest,  amount- 
ing to  $2,250,  and  that  he  was  entitled  to  re- 
cover on  his  proofs  and  allegations  that  sum. 
That  this  was  the  claim  at  the  time  of  the  ap- 
peal, and  that  another  year's  interest  has  since 
accrued,  and  it  is  contended  that  the  sum  sworn 
to,  being  $1,800  and  upwards,  was  intended  to 
cover  the  accruing  interest. 

The  right  of  appeal  from  the  Circuit  to  the 
Supreme  Court  is  given  "where  the  matter  in 
dispute  exceeds  the  sum  or  value  of  $2,000, 
exclusive  of  costs."  The  defendant  can  ap- 
peal where  the  judgment  or  decree  against  him 
exceeds  the  sum  or  value  of  $2,000;  but  an  ap- 
peal may  be  taken  by  the  plaintiff  where  his 
claim  of  damages,  in  the  declaration  or  libel, 
exceeds  the  aliove  sum,  or  where  tbe  value  of 
the  thing  claimed  exceeds  it,  as  this  is  held  to 
be  the  matter  in  dispute. 

The  appellant  in  this  case  claims  in  his  libel, 
which  is  sworn  to,  $1,800  and  upwards.  The 
words  "and  upwards"  it  is  said  were  intended 
to  embrace  the  interest,  and  that  if  this  be  cal- 
culated from  the  time  of  filing  the  libel  up  to 
tbe  time  of  the  trial,  the  sum  would  exceed 
$2,000. 

The  interest  in  an  action  of  this  kind,  if 
taken  into  view,  is  considered  as  a  part  of  the 
damages,  being  mer^d  in  that  claim,  and  is 
not  estimated  as  a  distinct  item.  The  claim  of 
more  than  $1,800  is  too  indefinite  to  give  juris- 
diction under  the  Act  of  Congress ;  and  the  in- 
terest not  being  specially  claimed,  for  the  rea- 
son stated,  cannot  be  computed.  The  appeal  is 
therefore  dismissed  for  want  of  jurisdiction. 
Gordon  v.  Ogden,  3  Pet.  84;  Scott  t.  Lunt'a 
Administrator,  0  Pet.  349. 

Cause  dismissed. 
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4f}       •ROBERT  WICKUPFE,  App't, 
y. 
THOMAS  D.  OWINGS. 
(See  8.  C.  17  How.  47-63.) 

Jurisdiction  properly  averred,  how  denied— of 
cbanoeiy  decree  on  reversal,  for  affirmative 
relief. 

Where  tbe  jurisdiction  of  the  Circuit  Court  de- 
pendent on  residence  of  the  parties,  appears  by 
proper  averments  on  the  record,  the  defendant  can 
only  Impugn  it  by  a  special  plea.    See  equity  rule 

A  court  of  chancery  has  Jurisdiction  upon  gen- 
eral principles  (and  also  In  ibis  case  by  a  statute 
of  KentucKy),  to  grant  perpetual  miunctlons  for 
quieting  titles,  after  the  right  has  been  settled  at 
law. 

Imputations  of  fraud  in  this  case  not  sustained, 
nor  the  allegation  of  a  prior  action. 

This  court  on  reversal  render  such  decree  as  the 
court  below  ought  to  have  rendered. 

Argued  Dec.  16,  1864.    Decided  Jan.  3,  1855. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Kentucky. 

Wickliffe  filed  his  bill  in  chancery  in  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kentucky  against  Thomas  Deye  Ow- 
ings,  to  be  quieted  in  the  possession  and  right 
to  certain  tracts  and  parcels  of  land  of  which 
he  alleges  he  if  seised  in  fee  and  holds  in  actu- 
al possession. 

llie  relief  is  sought  under  general  principles 
of  equity,  but  more  particularly  under  the 
Connecticut  Statute  of  1796,  which  gives  the 
owner  of  the  legal  title  who  is  in  pmsession,  a 
right  to  quiet  his  title  against  claimants.  1 
Morehead  &  B.  Ky.  Stat.  204. 

The  answer  denies  the  jurisdiction  of  the 
court,  on  the  ground  that  the  defendant  is  a 
citizen  of  Connecticut;  and  alleges  that  if 
Wickliffe  has  any  legal  title,  he  obtained  it  by 
fraud;  and  also  sets  forth  that  the  defendant 
had  filed  a  bill  in  chancery,  to  be  let  in  to  re- 
deem in  the  Circuit  Court  of  the  County  of 
Bath,  State  of  Kentucky,  before  the  institution 
of  this  suit,  which  he  informally  alleges  as 
ground  to  abate  this  suit.  The  court  ^low 
dismissed  the  bill.  Complainant  appealed  tu 
this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  C.  A.  Wickliffe  and  Preston,  for 
appellant,  cimtended: 

That  the  court  has  jurisdiction,  because  the 
defendant  is  a  resident  of  Texas;  that  the 
suit  of  Wickliffe  was  first  pending;  that  the 
charge  of  fraud  is  not  siutained  by  the  proof; 
that  the  compromise  with  Basoom  will  bs  fav- 
ored in  equity. 

Taylor  v.  Patrick,  1  Bibb,  168;  Leggett's 
Heirs  v.  Ashley,  5  Littell,  178;  Fisher  v.  May,  2 
Bibb,  448;  Mills  v.  Lee,  6  Monroe,  98;  Bates  v. 
Todd,  4  Littell,  177;  see,  also,  Elmendorf  v. 
Taylor,  10  Wheat.  162;  Fenwick  v.  Mac^, 
1  Dana,  270.  The  legal  title  to  the  lands  in 
controTcrsy,  being  in  Wickliffe,  coupled  with 
the  possession,  he  should  have  his  title  quieted. 

Mr.  A.  H.  Lawrence,  for  appellees: 

The  bill  in  this  case  was  filed  in  tbe  Circuit 
Court  of  the  United  States  for  the  District  of 
Kentucky  against  Thomas  Deye  Owings,  to  be 
quieted  in  the  possession  and  right  to  sundry 
tracta  and  parcels  of  land  enumerated  in  the 
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bill,  of  which  he  alleges  he  b  seised  in  fee,  an^ 
holds  in  actual  possession.  The  bill  further 
alleges  that  the  defendant  Owings  had  set  up 
title  and  claim  to  the  land  in  question  without 
any  right  in  him  whatever,  and  had  thus  in- 
jured the  title  of  the  complainant. 

The  relief  sought  is  under  general  principles- 
of  equity,  but  more  particularly  under  the 
Kentucky  Statute  of  1796,  which  gives  the  own- 
er of  the  legal  estate  who  is  in  possession,  th»- 
right  to  quiet  his  title  against  claimants. 

1  Morehead  *  Brown,  Ky.  Stats.  294. 

To  this  bill  the  defendant  has  filed  an  answer^ 
denying  the  jurisdiction  of  the  court,  and  deny- 
ing that  he  was  a  citizen  of  the  State  of  Te.\as^ 
but  stating  that  he  was  residing;  in  Kentucky  at 
the  time  this  suit  was  brought.  The  answer 
admits  tbe  possession  of  Wickliffe,  and  does- 
not  directly  traverse  the  allegation  that  Wick- 
liffe is  vested  with  the  legal  title,  but  alleges- 
that  if  said  Wickliffe  has  any  legal  titl^,  he  ob- 
tained it  by  fraud.  The  answer  also  sets  forth 
that  he,  the  defendant  Owings,  had  filed  a  bill 
in  chancery,  to  be  let  in  to  redeem  in  the  Cir- 
cuit Court  of  the  County  of  Bath,  State  of 
Kentucky,  before  the  institution  of  this  suit, 
which  he  alleges  as  ground  to  abate  the  suit. 

The  court  below  dismissed  the  bill,  where- 
upon the  complainant  took  an  appeal  to  this 
court. 

The  case  is  further  stated  in  the  opinion  of 
of  the  court. 

'  Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

The  plaintiff  filed  his  bill  in  the  Circuit 
Court  of  the  United  •States  for  Ken-  [*4» 
tucky,  against  Thomas  Deye  Owings,  by  which 
he  assumes  to  be  the  owner,  and  in  the  lawful 
possession,  of  a  number  of  tracts  of  land,  lying- 
in  different  counties  of  the  State,  which  had  at 
one  time  been  the  property  of  the  defendant,, 
but  of  which  he  had  been  legally  divested,  and 
notwithstanding  claims,  by  the  instigation  and 
advice  of  other  persons,  to  the  prejudice  and 
vexation  of  the  plaintiff.  The  object  of  the  bill 
is  to  establish  the  title  and  to  quiet  the  posses- 
sion of  the  plaintiff. 

The  facts  disclosed  by  the  record  are  that 
in  the  years  1817  and  1818,  the  defendant  wa» 
possessed  of  a  very  large  estate  in  lands,  but 
was  indebted  beyond  his  means  of  payment. 
During  those  years  two  of  his  creditors  (Luke 
Tieman  and  Samuel  Smyth)  respectively  re- 
covered, in  the  Circuit  Court  of  the  United 
States  for  Kentucky,  judgments  for  the  aggre- 
gate sum  of  $26,000  and  upwards;  the  one  by 
default,  the  other  by  confession.  Immediately 
thereafter,  the  defendant  adopted  a  system  of 
legal  proceedings,  to  postpone  the  day  of  pay- 
ment of  those  judgments,  which  terminated  in 
the  augmentation  of  the  debt,  and  the  introduc- 
tion of  other  persons,  in  the  character  of  sure- 
ties, to  share  in  the  entanglements  of  the  deb- 
tor. By  the  interposition  of  injunctions,  re- 
plevin, and  stay  bonds,  and  for  the  want  of 
bidders  at  execution  sales,  the  defendant  with- 
stood his  creditors  until  1824. 

In  November,  1824,  Tieman  purchased  a 
number  of  the  tracts  in  dispute,  and  others  in 
1827  and  1834,  under  the  executions,  and  for 
which  he  has  the  deeds  of  the  Marshal. 

In  1820,  Samuel  Smyth  assigned  his  judg- 
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ment  to  Ellicott  «nd  Meredith,  in  trust  for 
«reditors,  and  these  persona,  between  1826  and 
1829,  purchased  nearly,  if  not  all,  of  the  tracts 
for  which  Tieman  bad  acquired  a  title. 

In  1824,  before  any  of  these  sales,  Owings 
had  conveyed  the  lands  to  the  sureties  whom 
he  had  involved  upon  the  bonds  before  referred 
to  in  these  and  other  cases,  for  their  indem- 
nity, and  delivered  to  them  the  possession  ot 
the  property,  and  ceased  to  have  any  control  of 
it.  He  gave  to  them  authority  to  "sell,  dis- 
pose of,  and  convey  any  of  the  estate,  when- 
ever it  might  be  necessary  for  their  protection," 
and  in  such  cases  as  a  majority  of  them  might 
«t>nsider  as  most  beneficial  to  all  concerned,  in 
case  their  principal  was  in  default.  Tieman 
and  Meredith  and  Ellicott,  in  1827,  commenced 
suits  for  various  parcels  of  the  lands  they  had 
purchased  at  the  marshal's  sales  in  the  Circuit 
Court  of  the  United  States,  and  recovered  judg- 
ments. The  questions  involved  in  the  issues, 
appear  to  be  the  regularity  of  the  sales  by 
vhich  they  acquired  title.  In  1829,  after  a 
portion  of  these  trials,  the  sureties  and  assign- 
Ms  of  Owings  executed  a  deed  to  Ellicott  and 
Meredith,  for  the  tracts  of  land  described  in 
19*]  'the  bill,  upon  a  "general  compromise," 
with  them,  by  which  the  debt  to  Samuel  Smyth, 
with  the  various  bonds  taken  to  secure  it,  were 
surrendered  to  be  canceled.  The  record  shows 
that  Owings  was  advised  of  this  settlement,  and 
expressed  approbation  of  it.  Some  time  after 
this  settlement  with  the  assignees  of  Owings, 
an  arrangement  was  concluded  between  Tier- 
nan,  Ellicott  and  Meredith,  and  the  Banlc  of 
the  United  States,  by  which  the  bank  agreed  to 
reimburse  Tieman  for  his  debt  and  advances, 
and  to  cancel  an  indebtedness  of  Smyth,  and  to 
take  the  title  to  the  property  they  had  acquired 
by  these  proceedings.  This  arrangement  was 
carried  into  effect  by  a  suit  in  the  Circuit  Court 
uf  the  United  States,  in  which  a  sale  was  or- 
dered, at  which  in  1834  and  1835,  the  bank  be- 
came the  purchaser. 

In  183C,  the  bank  sold  its  title  to  the  plain- 
tiff in  this  suit.  In  order  to  free  the  title  from 
any  imperfections,  a  bill  was  filed  in  the  Cir- 
cuit Court  of  Bath  County,  Ketitucky;  and  in 
that  suit,  the  titles  of  Tieman,  Ellicott  and 
Meredith,  and  the  bank,  were,  in  1848,  con- 
veyed to  him. 

In  the  course  of  these  proceedings,  a  number 
of  confirmatory  deeds  were  taken  from  pur- 
chasers of  portions  of  the  property  at  the  mar- 
aIuiI's  sales,  that  it  is  unimportant  to  describe. 
To  appreciate  fully  the  case  of  the  plaintiff.  It 
is  proper  to  notice  a  transaction  between  him 
and  Mr.  Bascom,  the  son-in-law  and  attorney 
in  fact  of  Owings,  in  1837.  The  plaintiff,  after 
tlie  acquisition  of  his  titles  from  the  bank,  insti- 
tuted suits  for  the  recovery  of  the  family  rest- 
Ofiice  and  other  lands  of  the  defendant,  in  the 
vuurts  of  Kentucky.  At  the  trial  term  of  these 
8uits.  a  proposal  for  an  adjustment  was  sub- 
mitted to  the  plaintiff,  by  Mr.  Bascom  (under 
the  advice  of  counsel),  which  was  accepted  by 
him.  He  agreed  to  convey  to  Mrs.  Bascom  the 
family  residence  and  other  lots,  a  balance  due 
on  the  judgment  of  Tieman,  to  release  the 
claim  for  mesne  profits,  and  to  dismiss  the  suits 
pending,  each  party  to  pay  costs.  Owings  and 
Bascom  were  to  confirm  the  title  acquired 
by  the  plaintiff,  to  the  UmdB  described  in  the 
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bill.  This  settlement  was  executed  by  the  de- 
livery of  the  proper  evidences  of  title.  Those 
in  the  name  oif  Owings  were  executed  by  Bas- 
com as  his  attorney  in  fact. 

The  land  conveyed  to  Mrs.  Bascom  has  re- 
mained in  the  family  till  this  time,  and  in  1847 
was  divided  among  the  children  of  Owings,  in 
a  suit  to  which  he  was  a  party.  The  validity 
of  the  conveyance  of  VVickliffe  to  her,  was  as- 
serted in  that  suit,  and  admitted  in  the  decree 
of  the  court,  as  the  basis  upon  which  it  was 
founded.  Owings  in  1836  or  1837,  left  the 
United  States  for  Texas;  during  the  inter\-al, 
from  1837  te  1849,  the  plaintiff  was  in  the  open 
possession  of  the  property.  Before  the  depart- 
ure of  Owings,  the  plaintiff  had  offered  to  recon- 
vey  to  him  the  'whole  of  his  purchases,  ['60 
upon  an  extended  credit  and  a  reduced  rate 
of  interest,  for  the  consideration  of  the  debts 
and  costs  they  represented;  which  proposal 
Owings  acknowledged  his  inability  to  accent, 
and  fulfil  the  obligations  he  would  thus  incur. 
In -1849,  he  was  induced  to  return  to  the  United 
States,  and  to  renew  the  controversy  which  had 
been  so  long  pending,  by  the  assertion  of  pre- 
tensions hostile  to  the  title  of  the  plaintiff,  and 
prejudicial  to  his  useful  and  peaceful  enjoy- 
ment. 

The  evidence  shows  that  the  lands  are  in  the 
possession  of  the  plaintiff,  occupied  by  a  nu- 
merous body  of  tenantry;  that  sales  have  been 
obstructed  and  rents  diminished  by  the  asser- 
tion of  these  claims. 

The  right  of  the  plaintiff  to  relief  is  rested 
upon  the  general  principles  of  equity,  as  well  as 
a  statute  of  Kentucky,  to  the  effect  "that  any 
person  having  both  the  legal  title  to,  and  the 
possession  of  land,  may  institute  a  suit  against 
any  other  person  setting  up  a  claim  thereto, 
and  if  the  complainant  shall  establish  his  title 
the  defendant  shall  be  decreed  to  release  his 
claim."     1  Bro.  &  More,  Stat.  429. 

The  jurisdiction  of  a  court  of  cliancery  to 
grant  perpetual  injunctions  for  quieting  inheri- 
tances, after  the  right  and  matter  in  question 
has  been  fairly  settled  by  concurring  verdicts, 
has  been  long  established;  and  in  addition  to 
this  general  ground  for  equitable  interfereKce, 
this  cose  presents  a  strong  slaim  for  the  inter- 
position of  the  court,  arising  from  the  settle- 
ment between  Bascom,  as  the  attorney  in  fact 
of  the  defendant,  and  the  plaintiff.  The  con- 
sideration of  that  settlement  has  been  enjoyed 
for  many  years,  by  the  family  of  Owings.  We 
conclude  that  this  arrangement,  embracing  the 
fact  that  a  confirmatory  deed  to  the  plaintiff 
had  been  executed  in  his  name,  under  the  letter 
of  attorney  to  Bascom,  was  communicated  to 
him,  and  that  it  received  his  approbation.  If 
additional  assurances  were,  therefore,  required 
to  perfect  the  title  of  the  plaintiff,  and  to  main- 
tain his  quiet  enjoyment,  it  is  the  duty  of  the 
court  to  exact  them. 

But  if  a  question  might  arise  upon  the  facts 
of  this  case,  upon  this  branch  of  it,  there  will 
be  none  when  we  connect  it  with  the  statute  of 
Kentucky: 

"When  the  nature  of  our  conflicting  titles," 
says  the  Supreme  Court  of  that  State,  "whether 
derived  from  the  laws  of  Virginia  or  of  this 
State,  are  considered,  there  is  an  apparent  ne- 
cessity of  permitting  the  holder  of  the  legal  es- 
tate to  call  his  adversary  to  the  teat  when  it 
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cannot  be  otherwlM  T«Mhed.  This  Act  ought 
to  be  liberally  expounded  as  a  remedial  stet- 
ate."    Gates  v.  Loftus,  4  Mon.  439. 

And  in  accordance  with  this  view,  that  oourt 
decreed  a  release  to  one  having  the  legal  title 
and  possession  from  one  who  "pretended 
SI*]  *a  claim  under  a  vague  and  void  entry 
without  equity."    1  Mon.  07. 

And  in  another  case,  where  the  party  in  pos- 
session with  title  averred  "that  the  defendants 
pretended  to  have  a  claim  upon  it,  and  thereby 
disparaged  his  title  and  obstructed  him  in  the 
full  enjoyment  of  his  property."  Armitage  v. 
Wickliffe,  12  B.  Mon.  488. 

This  statute  is  too  important  a  portion  of  the 
law  of  property  in  Kentucky,  to  be  disregarded 
in  the  exercise  of  the  equitable  powers  of  the 
courts  of  the  United  States  in  that  State;  and 
without  affirming  that  it  can  be  so  fully  applied 
under  the  constitution  of  those  courts  as  by  the 
State  tribunals,  we  are  satisfied  that  its  protec- 
tion may  be  properly  invoked  in  cases  like  the 
present.  Clark  v.  Smith,  13  Pet  103.  The 
statement  of  the  plaintifTs  title  shows  that  the 
lands  described  in  his  bill  were  sold  as  the  prop- 
erty of  the  defendant,  by  a  public  officer,  with 
legal  process,  issued  upon  valid  judgments,  and 
tiiat  the  title  of  the  purchasers  have  vested  in 
him;  that  this  title  lias  been  submitted  to  a 
eouit  of  law,  and  maintained  in  a  succession  of 
trials;  that  besides,  the  sureties  who  were 
bound  for  these  judgments,  and  to  whom  the 
lands  were  delivered  by  the  defendants  for  their 
indemnity,  with  powers  to  use  them  for  that 
purpose,  have  transferred  them,  to  relieve  them- 
selves and  their  principal,  to  the  grantors  of  the 
plaintiff;  that,  in  addition,  the  son-in-law, 
agent,  and  attorney  of  the  defendant,  to  pre- 
serve a  portion  of  his  estate  for  his  family,  has 
confirmed  in  his  name  the  title  of  the  plaintiff, 
as  we  are  bound  to  believe,  with  the  knowledge 
and  acquiescence  of  his  principal,  and  that  fam- 
ily still  retains  the  consideration  of  this  deed; 
finally,  that  the  plaintiff,  and  those  whose  title 
he  has,  has  been  in  possession  since  1824. 

The  defendant  resists  the  suit  of  the  plaintiff, 
for  relief.  1st.  By  a  denial,  in  his  answer,  of 
the  averment  that  he  is  a  citizen  of  Texas,  and 
consequently  the  jurfcdiction  of  the  court.  2d. 
By  the  plea  that  before  this  suit  was  com- 
menced he  had  instituted  one  in  the  Circuit 
Court  of  Bath,  Kentucky,  contesting  the  plain- 
tiff's title  and  provoking  a  full  investigation  in- 
to its  validity,  and  that  he  could  not  be  re- 
strained from  its  prosecution  there.  3d.  That 
the  sales  by  the  marshal  were  valid,  and  that 
the  conveyance  executed  by  Bascom  in  his  name 
to  the  plaintiff  is  void,  for  misrepresentation, 
fraud,  and  the  want  of  consideration. 

The  doctrine  of  this  court  is  settled,  that 
when  the  jurisdiction  of  the  circuit  court  ap- 
pears, by  proper  averments,  on  the  record,  the 
defendant  can  only  impugn  it  in  a  special  plea. 
The  30th  rule  of  practice  for  courts  of  equity  in 
the  United  States,  adopted  by  this  court,  ex- 
cludes "matters  of  abatement,  objections  to  the 
character  of  parties  and  to  matters  of  form," 
52*]  from  the  answer,  *and  confines  its  opera- 
tion to  "matters  in  bar,  or  to  the  merits  of  the 
bill."  It  is  proper  to  say,  that  if  the  fact  of 
citizenship  was  open  to  inquiry,  the  evidence 
«iutaiiu  Uie  allegation  of  the  bilL 
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2.  Whether  we  consider  the  commencement 
of  the  suit  aa  dependent  upon  the  filing  of  tJi» 
bill  with  the  clerk  of  the  court,  or  the  issue, 
service,  or  return  of  process  upon  it,  there  is  no- 
sanction  in  the  evidence  for  the  plea  by  the  de- 
fendant of  a  prior  suit  pending  in  the  Circuit 
Court  of  Bath  County.  The  plaintiff's  bill  wa» 
filed  and  process  issued  before  that  of  the  de- 
fendant was  entered,  and  the  process  from  th» 
court  of  the  United  States  was  executed  more 
than  a  year  before  the  service  of  a  subpoena  to- 
answer,  on  the  plaintiff.  Nor  are  the  imputa- 
tions of  fraud,  oppression,  and  injustice,  upon 
the  conduct  of  the  plaintiff,  nor  the  charges 
that  he  acquired  his  titles  by  corrupt  and  chiun- 
pertous  contracts,  better  supported.  No  evi- 
dence has  been  taken  which  authdrizea  th» 
crimination  of  the  plaintiff  by  such  allegations, 
in  any  part  of  the  complicated  and  involved 
controversies  which  he  seeks  l^  this  bill  t» 
close. 

Our  conclusion  is,  that  the  plaintiff  is  enti- 
tled to  the  relief  he  asks  for,  and  that  tiie  de- 
cree of  the  Circuit  Court  must  be  reversed,  and 
a  decree  entered  here  conformable  to  thia  opin> 
ion. 

Decree  reversed. 

And  this  court,  proceeding  to  render  such  de- 
cree as  the  said  Circuit  Court  ought  to  have 
rendered,  doth  order,  adjudge  and  decree,  that 
the  complainant  has  shown  a  legal  title  to  all 
those  tracts  or  parcels  of  land  which  are  de- 
scribed and  set  forth  in  the  two  deeds  in  the 
record,  executed  by  Owings  and  Bascom,  dated 
6th  April,  1837,  and  marked  Xo.  64,  and  by  A. 
Trombo,  Commissioner,  dated  2dth  day  of  Sep- 
tember, 1848,  and  marked  No.  68,  in  both  of 
which  the  said  complainant  is  the  grantee,  but 
excepting  from  this  decree  the  lands  which  were 
conveyed  to  Mary  N.  Bascom,  by  the  said  com- 
plainant, the  6th  April,  1837,  and  as  to  which 
this  decree  has  no  application. 

And  it  is  further  ordered,  adjudged,  and  de- 
creed by  this  court,  that  the  said  complainant 
has  shown  sufficient  matter  of  equity  to  entitle 
him  to  a  release,  by  Thomas  D.  Owings,  or  hi* 
heirs  at  law  or  devisees,  or  other  legal  represen- 
tatives, of  all  their  claim,  and  to  be  quieted  in 
the  possession  and  enjoyment  of  the  said  par- 
cels of  land. 

*And  it  is  further  ordered,  adjudged  [*5.t 
and  decreed,  that  the  said  complainant  do  not 
recover  his  costs  in  this  cause  in  this  court,  of 
and  from  the  said  defendant. 

It  is  therefore  further  ordered,  adjudged  and 
decreed  by  this  court,  that  this  cause  be,  and 
the  same  is  hereby  remanded  to  the  said  Cir- 
cuit Court,  with  instructions  to  cause  an  ap- 
proximate deed  of  release  and  quitclaim  to  be 
prepared  and  executed  by  the  said  defendant, 
or  his  heirs  at  law  or  devisees,  or  other  legal 
representatives  of  their  rights,  as  aforesaid; 
and  also  that  the  said  court  issue  an  injunction 
to  them  commanding  their  agents  and  attor- 
neys, aiders  and  abettors,  to  refrain  perpetually 
from  any  molestation  or  disturbance  of  the 
right  and  possession  of  the  said  complainant, 
under  any  title  of  the  said  Thomas  D.  Owings, 
and  that  the  said  Circuit  Court  do  execute  ajad 
carry  into  effect  all  the  provisions  of  the  afore- 
said decree  of  this  court. 

17  How. 
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ISRAEL  W.  RAYUOKD,  Owner  and  Claim- 
ant of  the  Cargo  of  the  ship  Orphan,  oon- 
•isting  of  844  tons  of  coal,  App't, 

T. 

WILLIAM  TYSON,  Libelant. 

(See  S.  C.  17  How.  63-71.) 

Charter-party — construction  of — lien   for 
freight,  when  waived. 

A  ebarter-partr  iboald  be  construed  UberallT, 
asrecably  to  tbe  IntcntlOD  of  the  parties,  and  con- 
formably to  tbe  usage  of  trade  In  general,  and  of 
tbe  particular  trade  to  wblrb   It  relates. 

Allbongh  tbe  owner  of  a  ship  has  a  Hen  on  tbe 
cargo  for  freight  and  bire  at  tbe  ship,  bis  lien  may 
be  waived,  witbout  express  words,  by  stipulations 
in  tbe  charter-party  Inconsistent  therewith,  or 
when  It  can  be  fairly  Inferred  that  be  meant  to 
tmat  to  tbe  charterer's  personal  responsibility. 

If  It  be  only  doubtful  In  the  construction  of  a 
cliarter-party  wbetber  tbe  owner  hss  waived  bis 
Hen  DDOB  the  cargo,  be  must  have  tbe  benefit  of 
ttaat   doubt. 

Time  and  place  for  the  payment  of  freight,  other 
than  those  for  tbe  delWery  of  tbe  cargo.  Is  a  walTer 
•f  tbe   Hen,   unless  expresslr   reserred. 

Pteight  payable  In  New  York,  and  due,  cannot 
be  required,  as  a  condition  of  dlscharitlne  the  cnreo, 
la  Ban  Francisco,  where  not  so  provided  In  the 
charter-party,  or  agreed. 

Cncertaintlea,  changes  of  relation  between  the 
parties,  and  consequences,  msy  he  stronger  agnlnst 
tbe  lien  claimed  than  sny  inferences  in  its  favor. 

Engllsfa  and  American  cases  examined. 

Argued  Dee.  7,  1864.    Decided  Jany.  13,  1856. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
California,  from  a  decree  adjudging  a  lien  to 
the  libelant,  Tyson,  part  owner  and  agent  of 
ahip,  upon  the  cargo  of  $12,000,  which  decree 
was  affirmed  by  the  Circuit  Court. 

In  this  eaae  the  lib<>l  was  filed  by  Tyson  in 
the  District  Court  of  the  United  States  for  the 
Northern  District  of  California. 

The  District  Court  decreed  that  Tyson  was 
entitled  to  a  lien  upon  tbe  cargo  of  coal  in 
question,  for  $12,000,  etc. 

Raymond  appealed  to  the  Circuit  Court  of 
the  United  States. 


On  suggestion  of  counsel,  the  decree  of  the 
District  Court  was  affirmed  by  the  Circuit 
Court  for  the  purpose  of  talcing  and  prosecut- 
ing an  appeal  to  the  Supreme  Court  The 
reason  of  this  probably  was,  that  the  Circuit 
Court  consisted  simply  of  the  District  Judge, 
sitting  with  the  powers  and  the  jurisdiction  of 
the  Judge  of  the  Circuit  Court.  The  minuti>» 
speak  of  this  case  as  an  appeal  from  the  Circuit 
Court,  as  it  is,  in  form,  tliough  really  an  appeal 
from  the  District  Court. 
The  case  is  stated  by  the  court. 
Mr.  Daniel  Lord,  for  the  appellant,  after 
stating  the  facts,  made  the  following  points: 

No  express  terms  of  hypothecating  the  car- 
goes, or  subjecting  them  to  liens,  are  found 
in  the  charter-party;  the  omission  of  which 
usual  provision  in  charters  of  American  ships, 
confirms  the  inference  from  the  general  charac- 
ter of  the  instnunent,  that  it  was  made  on  the- 
credit  of  the  charterers,  without  the  exaction 
of  any  lien. 
Volunteer,  1  Sumn.  661;  3  Kent,  Com.  '220. 
Tlie  charter-party  binding  the  ship  owner  to 
deliver  the  cargoes,  without  any  reference  to 
payment  of  charter  money,  supports  tbe  same 
construction. 

The  reservation  of  payment,  in  such  modea 
and  imder  such  circumstances  as  are  above  re- 
ferred to,  is  inconsistent  with  the  implication 
of  any  lien;  and  the  absence  of  any  express 
creation  of  any  lien,  excludes  its  existence  in 
this  case.    2  Kent's  Com.  *635,  *630. 

Mr.  F.  B.  Cutting,  for  the  appellee,  after 
stating  the  facts,  made  the  following  points: 

First.  Possession  of  the  ship  continued  in  the 
owner,  and  he  was  to  manage,  control  and  nav- 
igate her.  The  master  was  his  agent,  and  not 
the  agent  of  the  charterer.  The  libelant  re- 
mained subject  to  all  the  responsibilities  and 
obligations  of  ownership,  and  was  answerable 
to  the  charterers  for  the  acts  and  conduct  of 
the  master  and  mariners. 


HOra. — Lien  for  repairs  and  necessaries  for  ves- 
sel, and  for  supplies,  salvage  and  freight.  I'ro- 
CTcdlaga  in  rem  for.  See  note  to  Blaine  v.  The 
Charles  Carter,  2  L.  ed.  U.  8.  6,1G ;  note  to  The 
Faimyra,  0  L.  ed.  U.  S.  531,  and  note  to  Tbe 
Gtsneral  Smith,  4  L.  ed.  U.  S.  609. 

Llea   for  freight,  who  has,  and  bow  waived. 

Wkere  by  the  terms  of  the  contract  tbe  charter- 
ers have  possession  of  tbe  ship,  tbe  charter-party 
is  not  a  contract  for  tbe  transportation  of  goods, 
but  is  a  letting  of  tbe  ship,  and  the  charterci-s  are 
roDsldered  as  owners  for  tbe  voyage,  in  this  case 
tiie  general  owners  liave  no  ilen  on  the  rsrgo  for 
tbe  hire  of  the  ship.  Uinder  v.  Clark.  1  Hall.  ."{SS ; 
UrlDkwater  v.  The  Spartan,  Ware.  149  :  Clarkson  v. 
Kdes.  4  Cow.  470 ;  PIckman  v.  Woods.  6  Pick.  248 ; 
Belcher  T.  Capper,  4  Man.  it  Gr.  502. 

A  ciiarterer,  if  he  chooses,  may  carry  goods  for 
others,  and  as  owner  pro  hac  vicr,  he  has  a  Ilen  on 
these  goods  for  tbe  freights  pa.vable  to  him.  Len- 
der T.  Ciarli.  1  Hall,  3S5.  Sec  Shaw  v.  Thompson, 
Olcott,   144. 

Wbere  tbe  general  owner  retains  tbe  possession, 
command  and  oavlgallon  of  tbe  vessel,  bis  Ilen 
for  freight  remains.  The  charter-party  is  a  mere 
aVrelgbtment.  Marcardler  v.  Chesapeake  Ins.  Co. 
S  Craneb.  40;  Hooe  v.  Groverman.  1  Cranch,  237: 
1  Johns.  229;  Williams  v.  Johnson.  It  Barb.  SOI: 
MacUcgart  t.  Henry,  3  E.  D.  Smith,  390 ;  Buggies 
T.  BrnSner.  1  Paine.  C.  C.  358. 

Payment  of  freight  to  tbe  owner  would  In  such 
a  case  be  a  good  defense  to  an  action  by  charterer 
aminst  abipper.  Holmes  v.  Pavenstedt,  S  Sand. 
(R  T.)  97. 

This  lien  does  not  exist  wbere  parties  t>y  contract 
Ax  time  and  manner  of  paying  freight,  ao  that  tbe 
IS  li.  «d. 


cargo  is  to  lie  delivered  before  tbe  time  flxed  for 
pavment  of  freight.  Chandler  v.  Belden,  18  Johns. 
16f. 

Delivery  of  cargo  witbout  demanding  freight  or 
notifying  bim  of  the  master's  Ilen  therefor  will. 
In  absence  of  special  agreement  or  local  usage  to 
contrary,  discharge  such  Ilen.  Tlie  Tsn  Bark  esse, 
1  Brown  Adm.  151 ;  Bags  of  Linseed,  1  Black,  108. 

Uere  manual  delivery  by  the  carrier  to  tbe  con- 
signee does  not  of  Itself  necessarily  operate  to  dis- 
cbarge the  Ilen  for  freight.  The  delivery  must  Iw 
made  with  Intent  to  |>art  with  bis  Interest,  or  un- 
der circumstances  from  which  the  law  will  Infer 
such  intent,  tiaugban  v.  One  Hundred  and  Fifty- 
one  Tons  of  Coal,  15  Int.  Rev.  Uec.  84. 

CnrrU'r  dops  not  Impair  his  rlglit  to  bold  balance 
of  a  coiisi;;nuient  for  fi'cl;;bt  uu  wliule  by  delivering 
from  it  a  portion  of  a  particular  consignment. 
Rent's  V.  Burs  of  Linseed,  1  CllfT.  68 ;  Fox  v.  Holt, 
30    fonn.   r.."i8. 

Where  goods  have  been  delivered  to  tbe  con- 
stgneo,  or  time  bits  hern  iiilowtMl  for  the  payment 
of  fielRht.  the  carrier's  lii'P  In  lost.  4  A.  A  K.  200: 
1  Sumn.  5H1I:  li  Kaym.  752;  0  Kust.  622:  I'erklna 
V.  mil,  2  Wouil.  &  M.  15S.  It  is  also  lost  by  sale 
of  the  goods.      Marks  v.   Barker.   1    Wash.   Ii8. 

If  the  carrier  is  Induced  by  fraud  or  trick  to  sur- 
render possession  of  tiie  property,  the  lien  for 
freiglit  is  not  devested.  'The  goods  may  be  re- 
plevied. Blgeiow  V.  Ileaton.  6  Hill,  43  8.  C.  4 
benlo.    40(1. 

Both  tlie  common  law  and  the  statute  recognise 
tbe  rlKht  of  tbe  master  or  owner  of  a  ship  to  a 
Ilen  for  freight,  expenses  and  charRcs,  and  for  his 
llsliilltv  upon  outstandlni;  bills  of  ladlna.  Camp- 
bell V.  Conner,  70  N.  Y.  424  ;  aff'g,  41  NT  T.  Supr. 
9  J.  &  S.  450. 
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Certain  Logs  of  Mahogany,  2  Sum.  580; 
Marcadier  v.  Chesapeake  Ins.  Co.  8  Cr.  49; 
Pahner  v.  Gracio,  4  Wash.  C.  C.  110,  122-3; 
S.  C.  8  Wli.  005,  641;  McTntvre  v.  Bowne, 
1  Johns.  229;  Clarkson  ▼.  Edes',  4  Cow.  470; 
Holmes  t.  Pavenstedt,  5  Sandf.  07;  3  Kent's 
Com.   138;    1   Pars.  Cont.  057. 

If,  upon  the  whole  instrument,  it  be  doubt- 
ful what  was  intended,  the  |!;rneral  owner  con- 
tinue such  during  the  term;  his  rights  can  only 
be  displaced  by  a  clear  and  determinate  trans- 
fer of .  them. 

Logs  of  Mahogany,  2  Sum.  580. 

Second.  The  ship  owner  has  a  lien  upon  the 
cargo  for  tlie  freight  of  its  trans|>ortation,  un- 
less it  has  been  waived  or  abandoned  by  agree- 
ment. 

Grade  v.  Palmer,  8  \Vh.  605,  641;  S.  C.  4 
Wash.  C.  C.  110-123:  Clarkson  v.  Edes,  4  Cow. 
481,  per  Savage,  Ch.  J.;  Th^  Volunteer,  1 
Simi.  Sol ;  Buggies  v.  Bucknor,  1  Paine,  358 ; 
Drinkwater  v.  Brig  Spartan,  1  Ware,  150; 
Holmes  v.  Pavenstledt,  5  Sandf.  97;  Small  v. 
Moates,  9  Bing.  574,  Oledstanes  v.  Allen,  12 
Com.  Bench,  202:  Gledstancs  v.  Allen,  22  Eng. 
Law  and  Eq.  382;  Angel  on  Car.  sees.  385, 
380;    Abbott  on   Ship.  287,  288,  299. 

Third.  The  stipulation  that  the  charter  mon- 
ey should  be  paid  in  Kew  York  semi-annually, 
is  not  a  waiver  of,  nor  is  it  incompatible  with 
the  right  of  lien  for  freight  money  due  and 
unpaid. 

Saville  ▼.  Campion.  2  Bam.  &  Aid.  503;  The 
Volunteer,  1  Sum.  651 ;  Logs  of  Mahogany,  2 
Sum.  680;  Campion  t.  Colvin,  3  Bing.  N.  C.  17. 

(a).  It  had  no  other  effect  than  to  fix  the  pe- 
riods of  payment,  and  to  suspend  the  right  to 
enforce  a  lien  upon  the  cargo,  until  default  of 
payment. 

New  V.  Swain,  1  Dan.  &  Lloyd,  193. 

(b.)  Default  was  made  in  tiie  payment  of  the 
freight  money  due  at  the  end  of  the  si.\  months ; 
and  the  ship  owner  was  thereupon  at  liberty 
to  proceed  and  enforce  his  lien. 

New  V.  Swain.  1  Danson  &.  Lloyd,  Merc. 
Cases,  193;  Dixon  v.  Vates.  2  Nev.  A,  Man. 
177;  Saville  v.  Campion,  2  B.  &  A.  503,  613; 
Abbott  on  Ship.  289. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  district  court  for 
the  northern  district  of  California. 

The  suit  was  brought  by  a  libel  in  the  admi- 
ralty again.<<t  844  tons  of  coal  (of  which  Ray- 
mond was  the  claimant)  on  1>oard  the  ship 
Orphan,  of  which  Tyson  the  libellant,  was  a 
part  owner.  Its  object  was  to  enforce  an  al- 
leged lien  on  the  coal  claimed  under  a  charter- 
party  between  Tyson  and  J.  Howard  &  Son, 
•of  New  York,  charterers.  The  cliartcr-party 
was  made  at  New  York  on  the  Ist  February, 
1850,  the  ship  at  the  time  being  on  her  voyage 
to  London.  The  whole  ship,  with  the  eA-cep- 
tion  of  the  deck,  cabin,  and  necessary  room 
for  the  crew  and  stowage  of  provisions,  sails, 
and  cables,  was  chartered  by  the  owner  to  J. 
Howard  &  Son,  for  a  voyage  from  London  di- 
rect, or  from  thence  to  Cardiff  in  Wales  <if 
required),  to  load  for  a  port  or  ports  on  the 
Pacific,  where  she  was  to  be  employed  between 
such  ports  as  the  charterers  might  elect; 
thence  to  be  returned  back  either  to  New  York 
48 


or  Great  Britain  at  their  option.  The  tima 
for  her  employment  was  to  extend  to  the  full 
term  of  fifteen  months,  with  a  privil^^  to  the 
charterers  to  extend  it  to  twenty-four  months. 
The  charterers  engaged  *to  furnish  the  [*58 
ship  with  a  full  cargo — bills  of  lading  to  be 
signed  for  it  without  prejudice  to  the  charter 
— and  they  contracted  to  pay  to  the  owner  of 
the  ship  or  his  agent,  for  the  use  of  the  ves- 
sel, at  the  rate  of  $2,000-  per  month,  com- 
mencing in  London,  if  she  proceeds  thence  di- 
rect to  the  Pacific,  when  ready  to/ load,  and 
notice  of  the  same  was  given  to  the  charterers 
or  their  agent.  But  if  the  vessel  shall  be  or- 
dered to  Cardiff  to  load,  then  the  charter  was 
to  commence  from  the  time  she  might  be  bal- 
lasted, and  be  ready  for  sea,  in  London.  In 
that  ease  the  ship  is  to  be  allowed  ten  days 
from  the  time  she  is  ready  to  sail  from  I>on- 
don  until  her  arrival  at  Cardiff,  and  only  that 
time,  for  which  the  charterers  were  to  pay, 
should  the  ship  lie  a  longer  or  shorter  time  in 
making  the  passage  to  Cardiff.  It  is  agreed 
i  between  the  owner  and  the  charterers  that  the 
charter  should  be  ])ayable  in  New  York  semi- 
annually; the  first  payment  to  be  made  six 
months  from  the  conmiencement  of  the  same, 
and  ao  every  six  months  during  the  contin 
uance  of  the  charter,  l>efore  the  arrival  of  the 
ship  and  her  being  delivered  back  to  the  own- 
er, in  New  York  or  Great  Britain;  or  upon 
satisfactory  proof  of  total  loss  of  the  ship, 
all  moneys  in  arrears  and  due  up  to  the  time 
of  the  loss  were  to  be  paid  on  demand.  Should 
the  vessel  be  ordered  to  California,  the  eliar- 
terers  agree  to  pay  the  expense  of  victualling 
and  manning  her,  attendant  upon  the  Califor- 
nia voyage  and  the  charter  money  for  any  de- 
tention caused  by  desertion  of  the  crew.  The 
charterers  agreed  also  to  pay  all  port  charg- 
ers of  the  ship  incident  to  her  employment, 
except  victualling,  manning  and  repairs,  and 
to  advance  funds  for  the  ordinary  expenses  of 
the  ship  after  she  left  Europe,  which  were  to 
be  deducted  from  the  charter  payments  on 
vouchers  from  the  captain. 

The  ship  sailed  for  Cardiff,  on  the  Ist  April, 
1850,  and  arrived  there  on  the  I4th  April.  She 
there  took  on  board  from  Branson,  Sands  ft 
Co.,  the  agents  of  the  charterers,  a  cargo  of 
844  tons  of  coal,  the  property,  of  the  charter- 
ers. For  this  cargo  a  bill  of  lading  was  signed 
May  4,  1850,  at  Cardiff,  expressing  that  thr 
ship  was  bound  to  Panama,  for  orders,  to  be 
delivered  to  order  or  assigns,  he  or  they  pay- 
ing freight,  as  per  charter-party.  The  bill  of 
lading  is  as  follows: 

Bill  of  lading.  Shipped  in  good  order  and 
condition,  by  Branson,  Sands  ft  Co.,  of  Liver- 
pool, in  and  upon  the  good  ship  or  vessel 
called  "The  Orphan,"  whereof  R.  C.  Williams 
is  master  for  this  present  voyage,  and  now  ly- 
844  tons  of  "Nixon's  '"K  »"  *•>«  Po^t  of  Cardiff, 

Merthyr  and  Car-  and  bound  for  Panama  for 

dtff  steam  coal.'"  orders,  eight  hundred  and 
forty-four  tons  of  Nixon's  Merthyr  and  Car- 
diff steam  coal,"  being  marked  and  numbcre<l 
as  per  margin,  and  are  to  be  delivered  in  tlio 
like  'good  order  and  condition  at  the  port,  [*S9 
according  to  orders,  {all  and  every  the  dangers 
and  accidents  of  the  seas,  and  navigation  of 
whatsoever  nature  or  kind,  excepted)  untw 
"order,"  or  to  assigns;  he  or  they  paying  for 
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Um  said  goods,  as  per  charter-party,  with 
aTerage  acciutomed. 

The  ship  proceeded  to  Panama  with  her 
cargo,  and  thence,  by  orders  of  the  charterers, 
to  San  Francisco.  She  arrived  at  San  Fran- 
cisco, December  2d,  1850,  and  the  cargo  was 
retained  on  board  by  her  captain,  to  preserve 
an  alleged  lien  upon  it  for  freight.  The  libel- 
ant avers  that  $12,000  was  due  for  charter 
money,  on  the  1st  October,  and  that  it  had  not 
been  paid  by  the  charterers ;  and  that  they  had 
not  furnished  funds  for  the  ships  expenses  after 
she  left  Europe;  and  for  the  money  due  he 
claims  a  lien  upon  the  coal. 

Raymond,  the  claimant,  answers,  that  the 
bill  of  lading  of  the  coal  had  been  transferred 
to  him  at  the  time  of  its  shipment  by  J.  How- 
ard ft  Son,  for  a  valnable  consideration  paid; 
and  this  is  not  denied  in  the  case.  That  he 
tiiereby  became  owner  of  the  coal,  and  has  ever 
since  continued  to  be  so,  free  from  any  lien  or 
claim  in  favor  of  the  owners  of  the  ship,  or  any 
other  persons ;  that  he  had  demanded  the  coat, 
but  that  the  master  refused  to  deliver  it.  After 
the  libel  was  is.sued  and  the  answer  had  been 
put  in,  the  master  of  the  ship  petitioned  for  an 
order  for  the  sale  of  the  coal,  as  a  perishable 
commodity.  The  order  was  granted,  the  coal 
was  sold,  and  the  proceeds  were  adjudged  to  be 
liable  to  a  lien  for  the  sum  due  upon  the  char- 
ter-party on  the  1st  October. 

We  shall  give  our  judgment  upon  the  fore- 
going statement,  witliout  considering  in  detail 
the  general  principles  governing  contracts  of 
affreightment.  But  we  will  state  two  of  them, 
because  they  have  a  decisive  bearing  upon  the 
charter-party,  under  which  this  controversy 
has  arisen. 

First,  it  must  be  remembered,  that  a  charter- 
party  is  an  informal  instrument  as  often  as 
otherwise,  having  inaccurate  clauses,  and  that 
on  this  account  they  must  have  a  liberal  con- 
struction, such  as  mercantile  contracts  usually 
receive,  in  furtherance  of  the  real  intention  of 
the  parties  and  usage  of  trade.  So  Lord  Mans- 
field said  a  long  time  since.  Abbott,  in  his 
treatise  relative  to  merchant  ships  and  seaman, 
Story's  edition,  188,  gives  the  rule  of  construc- 
tion very  much  in  the  same  words,  but  perluips 
with  more  precision.  "The  general  rule  which 
onr  courts  of  law  have  adopted,  in  the  construc- 
tion of  this  as  well  as  other  mercantile  instru- 
ments, is,  that  the  construction  should  be  lib- 
eral, agreeable  to  the  real  intention  of  the 
parties,  and  conformable  to  the  usage  of  trade 
in  general,  and  of  the  particular  trade  to  which 
the  contract  relates."  Chancellor  Kent,  In  his 
60*]  47th  chapter  'on  the  contract  of  Af- 
freightment, cites  the  rule  approvingly.  The 
late  Mr.  Justice  Thompson,  of  this  court,  as- 
serts it  in  Ruggles  v.  Bucknor,  I  Paine,  358. 
Judge  Story  acted  upon  it  ten  years  afterwards, 
in  Uie  case  of  The  Volunteer,  1  Sumner,  650; 
and  again  in  another  case,  2  Sumner,  689.  The 
first  says:  "It  was  pressed  upon  me  by  the  de- 
fendant's counsel,  that  I  should  decide  Uiis 
abstract  question,  and  lay  down  some  general 
rules  as  to  the  lien  on  the  cargo  for  the  freight, 
wlicn  the  voyage  is  performed  under  a  charter- 
party.  This  I  do  not  feel  disposed  to  do,  es- 
pecially as  it  would  and  ought  to  be  considered 
as  a  mere  obiter  opinion,  if  not  required  by  the 
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facts  of  the  case.  And,  Indeed,  it  is  impracti- 
cable to  lay  down  any  general  rules  to  meet  the 
great  variety  of  cases  that  must  necessarily 
arise  in  commercial  transactions.  Each  case 
must  depend,  in  a  great  measure,  upon  its  own 
circumstances.  Parties  are  not  bound  to  any 
fixed  and  precise  stipulations  to  be  embraced  in 
a  charter-party."  In  the  case  of  The  Volunteer 
and  cargo,  the  most  difficult  question  was, 
whether  there  was,  under  the  charter  party  a 
lien  on  the  homeward  cargo  for  the  freight. 
Judge  Story  says:  "In  general,  it  is  well  known 
that  by  the  common  law  there  is  a  lien  on  the 
goods  shipped  for  the  freight  thereon;  whether 
it  arise  under  a  common  bill  of  lading,  or  un- 
der a  charter-party.  But  then  this  lien  may 
be  waived  by  consent;  and  in  cases  of  charter- 
parties,  it  often  becomes  a  question  whether 
the  stipulations  are  or  are  not  inconsistent 
with  the  lien."  The  other  case  mentioned 
in  2  Sumner,  689,  Certain  Logs  of  Mahogany 
V.  Richardson,  was  one  which  was  decided  upon 
the  inaccurate  and  inconsistent  stipulations  of 
a  charter-party  by  a  liberal  construction  of 
them,  in  furtherance  of  the  real  intention  of  the 
parties  and  the  usage  of  trade.  In  Oracle  v. 
Palmer,  8  Wheat.  605, 634,  this  court  has  said: 
"That  the  contract  of  aiTreightment,  like  any 
other  contract,  is  the  creature  of  the  will  of  the 
parties.  It  may  be  varied  to  infinity,  and  easily 
adapted  to  the  exigencies  of  either  party  or  of 
any  trade.  It  is  only  where  the  express  contract 
is  silent,  that  the  unplied  contract  can  arise." 
These  authorities  are  sufficient,  without  citing 
others,  to  establish  the  general  rule  for  the  con- 
struction of  charter-parties. 

The  next  rule  for  the  construction  of  char- 
ter-parties, deduced  by  us  from  an  examination 
of  all  the  leading  cases  in  the  English  and 
American  Reports,  including  those  cited  in  the 
argument  of  the  counsel  of  the  appellee,  is 
this :  that  though  the  owner  of  a  ship,  of  which 
the  charterer  is  not  the  lessee,  but  freighter 
only,  has  a  lien  upon  the  cargo  for  freight 
properly  so  called,  and  also  for  a  sum  agreed 
to  be  paid  for  the  use  and  hire  of  the  ship,  his 
lien  may  be  considered  as  having  been  waived, 
without  express  words  to  that  effect,  if  there 
are  stipulations  in  the  charter-party  *in-  ['61 
consistent  with  the  exercise  of  the  lien,  or 
when  it  can  fairly  be  inferred  that  the  owner 
meant  to  trust  to  the  personal  responsibilitjr  of 
the  charterer.  In  Ruggles  v.  Buchnor,  Paine, 
363,  Mr.  Justice  Thompson  said ;  'There  can  be 
no  doubt  that  a  ship  owner  may  by  express 
stipulations  as  to  paj-ment  of  freight,  incomp.at- 
ible  with  a  claim  upon  the  cargo  for  the  same,  be 
deemed  to  have  waived  his  lien,  as  if  he  should 
by  the  charter-party,  or  otherwise,  agree  to  re- 
ceive his  freight  at  a  time  and  place  having  no 
reference  to  the  delivery  of  the  cargo,  or  a 
variance  with  such  time  and  place.  But,  as  by 
the  general  rules  of  law  the  cargo  is  liable  for 
the  freight,  it  should  be  satisfactorily  shown 
that  the  claim  has  been  relinquished  before  the 
ship  owner  can  be  required  to  part  with  the 
cargo  without  payment  of  the  freight."  As 
early  as  the  year  1820,  Chief  Justice  Spencer 
had  ruled  the  same  in  the  case  of  Chandler  v. 
Belden,  18  Johns.  167,  102.  His  language  is: 
"The  right  to  retain  the  cargo  for  the  freight 
has  grown  out  of  the  usage  of  trade;  and  it  does 
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not  exist,  nor  can  it  be  enforced,  when  the  par- 
ties have  expressly  regulated  the  time  an'I 
manner  of  paying  the  freight  by  stipulations  in 
a  charter-party,  and  especially  if  the  cargo  is 
deliverable  before  the  arrival  of  the  periods  of 
payment.  Such  an  agreement  is  an  express  re- 
nunciation of  the  right  to  insist  on  freight  be- 
fore the  cargo  is  delivered. 

Judge  Story  says,  in  the  case  of  The  Volun- 
teer, ''But  then  this  lien  may  be  waived  by 
consent,  and  in  charter-parties  it  often  be- 
comes a  question  whether  the  stipulations  are 
or  arc  not  inconsistent  with  the  existence  of 
the  lien.  For  instance,  if  the  delivery  of  the 
goods  is  by  the  charter-party  to  precede  the 
payment  or  security  of  payment  of  freight, 
such  a  stipulation  furnishes  a  clear  dispensa- 
tion with  the  lien  for  freight,  for  it  is  repug- 
nant to  it,  and  incompatible  with  it."  Judge 
Story  had  had  occasion  to  consider  this  point 
five  years  before  he  gave  his  opinion  in  the  case 
'of  I'lie  Volunteer.  We  And  in  his  note  to  his 
edition  of  Abbott  on  Sliipiiing,  printed  by  Hill- 
iard.  Gray,  Little  iSc  Wilkins,  at  Boston,  in 
1829,  page  178,  a  citation  of  the  case  of  Chand- 
ler v.  Beldcn.  18  Johns.  157,  with  this  com- 
mentary: "Tliat  part  of  the  language  wliich 
seems  to  deny  the  right  to  retain,  where  there 
is  an  express  stipulation  of  the  time  and  man- 
ner of  paying  the  freight,  if  it  means  that  that 
fact  alone  overturns  the  lien,  whether  the  stipu- 
lation be  or  be  not  inconsistent  with  such  lien, 
admits  of  much  question,  and  seems  inconsistent 
with  the  doctrine  of  the  cases  cited  in  the  text, 
as  well  as  with  that  in  Chase  v.  Westmore,  6  M. 
&  Sel.  ISO,  and  Crawshawy  Homfray,  4  B.  & 
A.  50." 

In  Lucas  v.  Nockcll,  4  Bing.  729,  it  was  said : 
"It  may  distinctly  appear  from  the  charter-par- 
62*]  ty,  that  the  owner  has  been  'content 
to  trust  to  the  personal  responsibility  of  the 
merchant,  and  fixing  a  speciflc  time  of  payment, 
before  or  after  delivery  has  waived  his  right 
to  a  lien.  In  Lowell  v.  Simpson,  16  Ves.  275; 
Chase  r.  Westmore,  6  M.  A  Sel.  180;  and  in 
Crawshawy  v.  Homfray,  B.  &  A.  62,  it  was 
ruled,  if  there  be  a  specific  contract  for  a  ]>ar- 
ticular  time  and  mode  of  payment,  and  that 
contract  is  inconsistent  with  the  right  to  retain, 
it  will  of  course  defeat  a  claim  to  exercise  it." 

Nothing  can  be  found  in  the  cases  cited  by 
the  counsel  for  the  appellee  in  conflict  with 
the  extracts  just  given:  on  the  contrary,  most 
of  them  admit  the  principles  expressed  in  those 
extracts. 

(irucio  V.  Palmer,  in  8  Wh.,  the  same  case 
upon  appeal  to  this  court,  decided  by  Mr.  Jus- 
tice Washington,  in  4  Wash.  C.  C.  Reports,  af- 
firms what  no  one  will  deny:  if  the  ship  owner 
retains  the  possession  of  the  ship,  and  the 
charterer  is  merely  the  freighter — that  the  for- 
mer has  a  lien  upon  the  cargo  for  freight. 
Other  points  were  ruled  in  that  case  but  they 
have  no  bearing  upon  tliis,  and  especially  none 
upon  what  shall  be  considered  a  waiver  of  a 
lien  for  freight.  Clarkson  v.  Edes,  in  4  Cowen, 
is  to  the  same  point;  but  both  Chief  Justice 
Savage  and  Mr.  Justice  Woodworth  decided 
that  case  from  the  intention  of  the  parties,  as 
that  could  be  Inferred  from  the  charter-party. 

Small  V.  Moates,  in  0  Bingham,  574,  decided 
by  Chief  Justice  Tindal,  was  a  case  in  which 
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it  was  expressly  agreed  that  the  ship  during  the 
continuance  of  the  voyage,  should  remain  firmly 
and  fully  vested  in  the  owner,  and  that  he 
should  at  all  times  during  the  voyage  and  serv- 
ice have  a  complete  lien  upon  the  lading  of 
the  ship.  It  was  ruled  that  he  had  a  lien  upon 
the  goods  of  the  charterer,  and  against  his 
indorsee  of  the  bill  of  lading.  The  grounds 
upon  which  the  indorsee  contended  against  the 
lien  need  not  be  stated  here,  as  they  have  no 
relation  to  any  controversy  in  this  case. 

Saville  v.  Campion,  much  relied  upon  in  2 
B.  &  A.  603,  612,  decided  by  Chief  Justice  Ab- 
bott, does  not  interfere  in  any  way  with  the 
rules  of  construction  which  we  have  stated  to 
be  applicable  to  charter-parties.  The  point 
ruled  in  that  case  was,  that  as  there  were  no 
express  words  of  demise  of  the  ship  itselt  in 
the  charter-party,  the  freighter  did  not  thereby 
become  the  owner  for  the  voyage,  and  that  the 
possession  continued  in  the  owner,  and  that  be 
liad  therefore  a  lien  upon  the  cargo  for  freight. 
But  the  lien  on  the  goods,  for  the  stipulated 
hire  of  the  ship  is  expressly  put  upon  the 
groimd  "that  there  was  nothing  to  show  that 
the  delivery  of  the  goods  was  to  precede  the 
payment  of  that  hire,  in  cash  and  bills,  as  pro- 
vided *for  by  the  deed.  The  case  of  [*03 
Campion  v.  Colvin,  3  Bing.  N.  C.  17,  involved, 
iirst,  the  inquiry  whether  or  not  the  owner  of 
the  ship  did  not  retain  the  possession  of  her, 
and  that  the  charterer  was  only  freighter.  It 
was  ruled  that  the  owner  was  left  in  possession, 
the  charter-party  being  the  same  on  which  the 
court  of  King's  Bencli  decided,  in  Saville  v. 
Campion.  Next,  whether  it  was  the  intention 
of  the  parties  that  the  ship  owner  meant  to  in- 
sist on  the  delivery  of  the  bills  which  were  to 
be  given  on  London  before  the  delivery  of  the 
cargo;  it  was  decided  that  he  did,  but  that  the 
decision  was  given  upon  the  ground  of  the 
special  agreement,  and  not  on  the  general  right 
of  lien,  IS  obvious  from  the  language  of  the 
Chief  Justice:  "Looking  to  the  intent  of  the 
parties,  it  is  clear  the  ship  owner  meant  to  in- 
sist upon  the  delivery  of  the  bills  before  the 
delivery  of  the  cargo,  so  that,  with  respect  to 
the  time  at  which  the  freight  was  payable, 
there  was  no  difference  between  that  and  the 
preceding  cases."  And  lastly,  whether  or  not 
the  assignees  of  the  charterer  stood  in  a  differ- 
ent relation  to  the  owner  from  that  of  the 
charterer;  it  was  ruled  that  he  did  not.  The 
opinion  given  by  Chief  Justice  Tindal  in  this 
case  is  manifestly  not  reported  with  accuracy 
as  to  the  statement,  and  is  apt  to  mislead  in 
respect  to  the  second  ruling  of  that  learned 
judge.  It  appears  that  neither  the  case  of 
Saville  v.  Campion,  nor  that  of  Campion  ▼. 
Colvin,  3  Bing.  N.  C.  17,  contains  anything 
against  the  second  rule  of  construction  which 
wo  have  stated.  There  was  not  in  either  of  the 
charter-parties  of  those  places,  though  London 
had  been  fixed  upon  for  the  place  of  payment, 
aAything  incomiiatible  with  the  lien  upon  the 
cargo,  or  at  a  variance  with  the  time  and  place 
which  had  been  agreed  upon  for  ita  delivery. 
Upon  the  authorities  cited,  we  consider  the 
rule  to  be,  that  though  the  owner  of  a  ship  who 
retains  possession  of  her  has  a  lien  for  freight 
upon  the  cargo  of  the  freighter,  the  lien  may 
be  adjudged  to  have  been  waived  without  an 
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expie—  agreemeiit  or  words  to  that  effect,  if 
there  are  stipulatione  in  the  charter-party,  in- 
•ooaistent  with  the  exercise  of  such  Sien  or 
when  it  can  be  fairly  inferred,  from  the  lan- 

rigo  of  the  instrument,  that  the  owner  meant 
trust  to  the  personal  responsibility  of  the 
charterer  for  the  freight  or  hire  of  the  ship. 

The  limitation  upon  such  construction  and 
inference  is  as  well  expressed  as  it  can  be,  in 
the  language  of  Judge  Story,  in  the  case  of  Cer- 
tain L^  of  Mahogany,  2  Sumn.  697.  It  is: 
"Let  us  now  proceed  to  the  consideration  of 
the  terms  of  the  present  charter-party,  in  order 
to  ascertain  what  is  their  true  meaning  and  in- 
terpretation. If,  upon  comparing  the  various 
clauses,  we  are  led  to  the  conclusion  that  it  is 
doubtful  whether  the  charterer  was  intended  to 
•  4*]  have  the  sole  possession  and  control  *of 
the  brig  during  the  voyage,  or  to  be  constituted 
owner  for  the  voyage,  then  the  general  owner 
Must  be  deemed  such,  for  his  rights  and  au- 
thorities over  the  voyage  must  continue,  unless 
displaced  by  some  clear  and  determined  trans- 
fer of  them."  So  we  now  say,  if  it  be  only 
ioubtful  in  the  construction  of  a  charter-party 
irhether  the  owner  has  waived  his  lien  upon 
iitB  cargo,  he  must  have  the  benefit  of  that 
■lonbt;  his  lien  being  given  by  the  force  of 
the  common  law,  which  cannot  be  taken  from 
him,  "though  there  is  a  special  contract,  un- 
less there  is  something  in  that  contract  incon- 
sistent with  that  lien,  or  unless  it  is  waived  by 
fair  implication."  Williams,  Justice,  Finney  v. 
WeUs,  10  Ct.  104,  116. 

We  will  now  turn  to  the  charter-party  in 
this  case,  and  form  our  judgment  accordingly 
as  the  two  rules  of  construction  which  have 
been  stated  shall  bear  upon  it.  In  the  first 
place,  it  is  not  for  the  carriage  of  a  single  cargo 
or  for  a  Toyage,  but  for  a  voyage  from  London 
direct,  or  from  Cardiff,  in  Wales,  to  load  for  a 
port  or  ports  in  the  Pacific,  where  the  ship  is  to 
be  employed  between  such  ports  as  the  charter- 
ers may  elect;  the  time  of  employment  in  that 
way  bnng  for  fifteen  months  certain,  with  the 
right  of  the  charterers  to  extend  it  to  twenty- 
four  months.  For  such  employment  the  char- 
terers agree  to  pay  to  the  owner  or  his  agent,  at 
the  rate  of  two  thousand  dollars  per  month, 
payable  in  New  York  semi-annually,  and  so  on 
every  six  months  during  the  continuance  of  the 
charter.  Now,  if  there  be  not  something  else 
in  the  charter  to  control  the  meaning  of  the 
words  designating  time  and  place  for  payment, 
it  cannot  be  doubted  that  it  was  the  mtention 
of  the  owner  and  charterers  to  make  time  and 
place  substantial  parts  of  their  contract.  This 
IS  not  an  inference  of  intention,  but  a  declara- 
tion of  it  in  words  too  intelligible  for  the  use 
of  interpretation.  They  have  a  fixed  meaning, 
and  eannot,  of  themselves,  have  any  other  mean- 
ing. That  meaning,  then,  is  the  contract  be- 
tween the  parties;  precisely  with  the  same  ob- 
ligation upon  them  as  another  stipulation 
would  have,  for  the  payment  of  money  at  a 
given  time  and  place,  in  any  other  analogous 
mercantile  contract.  There  are  no  qualifying 
words  of  those  used  to  make  them  doubtful; 
nothing  in  the  charter  which  can  be  applied  to 
make  them  so.  No  fact  could  happen,  from 
any  stipulation  in  it,  to  make  the  time  and 
place  agreed  upon  for  payment  uncertain. 
Piaee  for  the  pmjment  ot  money  is  a  substan- 
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tial  part  of  any  contract  to  pay  it  there.  It 
can  be  insisted  upon  by  him  who  is  to  receive 
it,  and  cannot  be  rightfully  refused  or  omitted 
by  him  who  has  it  to  pay.  A  broken  promise  of 
that  kind  gives  to  the  creditor  a  right  of  action 
against  the  debtor  for  its  recovery.  Why  upon 
])rinciple  should  a  promise  to  pay  freight  at  a 
particular  time,  and  at  a  place  other 
"than  that  where  the  owner  of  the  ship  [*05 
has  undertaken  to  deliver  the  cargo,  be  required 
to  be  paid  elsewhere?  It  is  the  payer's  privi- 
lege to  pay  it  there.  And,  should  it  not  be 
paid,  why  should  the  owner  have  more  than  a 
right  of  action  for  its  recovery,  or  larger  reme- 
dies by  suit,  than  are  given  in  any  other  con- 
tract? We  confess  we  do  not  see  why.  Place 
for  the  payment  of  freight,  other  than  that  for 
V/hich  the  cargo  is  shipped  and  discharged, 
amounts  to  a  stipulation  that  freight  will 
not  be  demanded  at  the  lant  as  a  condition  for 
the  cargo's  delivery.  All  of  the  authorities  con- 
cur in  this,  that  place  for  the  payment  of 
freight  is  a  waiver  of  a  lien  upon  the  cargo  un- 
less there  are  already  circumstances  or  stipula- 
tions to  show  that  it  could  not  have  been 
meant.  It  is  so,  because  it  is  at  variance  with 
the  enforcement  of  such  a  lien  according  to  the 
usage  of  trade ;  and  it  is  so,  because,  when  par- 
ties to  a  charter-party  depart  from  that  usage 
by  agreeing  to  pay  and  receive  freight  at  anoth- 
er place  than  that  where  the  common  law  gives 
to  an  owner  of  a  ship  a  lien  to  enforce  pay- 
ment, it  must  be  regarded  that  the  owner  had 
some  sufficient  reason  for  not  insisting  upon 
his  right  according  to  the  common  law. 

But  it  was  urged  by  the  counsel  for  the  ap- 
pellee, with  earnestness  and  ingenious  ability, 
that  it  might  be  shown  that  the  time  and  place 
fixed  for  the  payment,  under  the  charter,  was 
not  meant  by  the  owner  to  be  a  waiving  of  a 
lien.  That  it  had  no  other  effect  than  to  fix 
the  periods  of  payment,  and  to  suspend  the 
right  to  enforce  a  lien  upon  the  cargo  until  de- 
fault of  payment.  Time  only  might  do  that, 
but  place  connected  with  time  for  payment  does 
not. 

It  was  said  that  the  cargo  which  the  char- 
terers agreed  to  furnish  the  ship,  and  which  was 
put  on  board  of  her,  to  be  carried  from  Cardiff 
to  the  Pacific,  and  that  the  clause  in  the  char- 
ter, that  bills  of  lading  were  to  be  signed  with- 
out prejudice  to  it,  in  connection  with  the  fact 
that,  according  to  the  ordinary  length  of  such 
a  passage,  the  ship  could  not  have  made  it  be- 
fore the  first  payment  would  have  become  due, 
indicated  the  owners'  intention  to  retain  a  lien 
upon  the  cargo  as  an  additional  security  for 
the  first  payment.  It  may  have  been  that  the 
owners  had  such  a  purpose  in  view,  apart  from 
the  changed  condition  of  the  charterers,  when 
payment  was  not  made  in  New  York;  but  we 
are  sure,  from  its  inconsistency  with  the  char- 
tered employment  of  the  ship,  that  the  charter- 
ers never  contemplated  it.  The  ship  was  to 
load  with  a  full  cargo  at  London  or  Cardiff, 
for  a  port  or  ports  in  the  Pacific,  to  he  em- 
ployed between  such  ports  as  the  charteren 
might  elect.  She  was  not  loaded  for  a  speeifle 
voyage  to  any  particular  port  where  the  cargo 
was  to  be  discharged,  but  it  was  to  be  discharged 
at  one  or  more  ports,  as  it  'might  have  [*•• 
been  their  interest  to  direct.  The  ship  sailed 
from  Cardiff  to  PMiama,  V»  vc^'sn,  i<\^  % 
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cargo  to  be  delivered  "according  to  orders." 
Such  is  the  language  of  the  bill  of  lading 
(exactly  in  conformity  with  the  charter-party), 
signed  at  Cardiff  on  the  4th  May,  1850, 
thirty-four  days  after  the  ship's  hire  is  said  to 
have  commenced.  When  she  arrived  at  Pana- 
ma is  not  shown,  but  when  she  arrived  at 
San  Francisco  the  first  payment  had  become 
due;  and  when  it  was  learned  there  that  it 
had  not  been  paid  in  New  York,  her  captain 
refused  to  discharge  the  cargo  according 
to  orders,  unless  payment  was  made,  or  se- 
curity had  been  given  for  the  freight;  in  that 
way  demanding  money  at  San  Francisco 
which  was  only  payable  in  New  York,  or  that 
security  should  be  given  for  it;  neither  of 
which  had  been  provided  for  in  the  charter- 
party  in  the  event  of  a  default  of  the  first 
payment.  By  doing  so,  he  took  the  ship  out 
of  her  employment,  which  had  then  seven 
months  to  run,  and  disabled  the  charterers  from 
using  her  in  the  only  way  for  which  she  was 
chartered.  It  is  no  answer  to  say  that  his  act 
and  its  consequences  were  occasioned  by  the 
default  of  the  charterers  to  make  the  first  semi- 
annual payment.  They  had  at  that  time  rights 
for  a  longer  service  of  the  ship,  and  it  had  not 
been  agreed  that  their  default  should  either 
interrupt  or  terminate  them.  The  lien  as 
claimed  and  enforced,  raised  uncertainties  in 
the  relations  of  the  parties  not  anticipated 
by  either,  and  at  variance  with  the  rights  of 
both.  If  it  had  been  meant  that  such  a  lien 
should  be  enforced,  it  certainly  had  not  been 
provided  upon  which  of  them  the  loss  should 
fall  for  the  time  that  the  ship  would  be  with- 
lield  from  her  employment;  whether  or  not 
the  owner  should  make  an  allowance  for  it  out 
of  the  monthly  hire  of  the  ship,  or  that  the 
charterers  should  continue  to  pay  it  whilst  she 
was  not  in  their  use  or  under  their  control. 
Such  uncertainties,  changes  of  relations  between 
the  parties,  and  consequences  are  stronger 
against  the  lien  claimed  than  any  inferences 
can  be  in  its  favor,  which  are  made  from  the 
engagement  of  the  charterers  to  furnish  a  car- 
go or  from  the  clause  in  the  charter  that  bills 
of  lading  were  to  be  signed  without  prejudice 
to  it,  or  from  the  fact  asserted  that  the  ship 
could  not  arrive  until  after  the  first  payment 
had  become  due. 

Whether  or  not  the  delay  in  her  arrival 
would  have  been  as  it  is  said  the  owner  antici- 
pated it  would  be  we  do  not  know;  but  we  do 
know  that  the  bill  of  lading  was  signed  on  the 
4th  of  May,  1860;  that  there  were  then  one 
hundred  and  forty-six  days  before  the  first  pay- 
ment would  become  due  for  her  to  make  the 
passage,  and  it  is  not  so  certain  that  it  might 
not  have  been  done,  as  that  the  contrary  can  be 
assumed  to  give  any  force  to  the  suggestion  that 
the  cargo  haid  been  stipulated  for  and  furnished 
67*]  "to  give  additional  security  to  the  owner 
by  a  lien,  should  there  be  a  failure  to  make  the 
first  semi-annual  payment.  There  is  too  much 
of  indirectness  and  covert  intention  in  such  an 
anticipation  for  us  to  countenance  it.  The  car- 
go was  obviously  put  on  board  as  an  adventure 
for  profit.  Without  it,  the  time  it  would  have 
taken  to  make  the  passage  to  the  locality  of  the 
ship's  principal  employment,  for  which  the 
charterer  was  paying  at  the  rate  of  two  thous- 


and  dollars  per  month,  would  have  been  a  dead 
loss  at  least  of  five  months  of  the  time  of  her 
charter,  or  of  ten  thousand  dollars.  It  cannot 
be  supposed  that  the  charterers  were  so  blind  to 
their  interest  as  to  permit  that,  or  that  it  was 
not  their  own  interest  which  prompted  them  to 
furnish  the  cargo  without  any  intention  of  giv- 
ing to  the  owner  an  opportunity  to  assert  a 
lien  for  securing  money  which  they  had  prom- 
ised to  pay  in  New  York. 

Further,  the  declaration  that  the  time  and 
place  fixed  for  payment  was  a  suspension  of 
the  lien,  is  an  admission,  if  the  ship  had  arrived 
from  Cardiff  in  time  for  the  discharge  of  the 
cargo  before  the  first  payment  became  due,  that 
the  owner  meant  it  should  be  done  without  be- 
ing subject  to  a  lien  for  freight.  It  was  cer- 
tainly meant  that  the  cargoes  which  the  ship 
might  have  carried  from  port  to  port  in  the 
Pacific,  between  the  intervals  when  payments 
were  to  be  made,  were  to  be  discharged  and  de- 
livered without  being  subject  to  a  lien  for 
freight.  It  must  have  been  then  the  owner's 
intention  that  all  of  the  cargoes  which  the  ship 
might  carry  were  to  be  exempt  from  a  lien,  ex- 
cept that  which  she  might  have  on  board  when 
the  payment  occurred.  There  is  not  in  the  char- 
ter any  such  distinction  between  them  or  any- 
thing looking  like  the-  reservation  of  such  a 
right.  Unless  that  can  be  made  to  appear,  the 
engagement  of  the  owner  to  release  a  lien  upon 
all  other  cargoes,  and  that  they  were  to  be  dis- 
charged before  the  payment  of  freight,  does 
not  permit  the  exception  of  any  one  of  them 
from  that  engagement.  All  of  the  authorities 
declare  that  the  owner's  consent  to  receive 
freight  before  the  cargo  is  delivered,  whether 
it  shall  be  paid  or  not,  is  a  waiver  of  a  lien 
upon  the  cargo;  and  that  such  a  waiver  may  be 
inferred  from  a  time  and  place  having  been 
agreed  upon  for  the  payment  of  freight,  which 
has  no  reference  to  the  place  where  the  cargo  is 
to  be  discharged. 

But  we  will  take  the  case  as  it  was;  that  the 
ship  did  not  arrive  until  after  the  time  fixed  for 
the  first  payment,  that  it  was  not  paid,  and 
that  on  such  account  the  lien  was  claimed.  It 
does  not  make  the  claim  stronger.  Had  it  been 
meant  that  non-payment  should  give  the  lien, 
it  should  have  been  so  stipulated.  The  non-ar- 
rival of  the  ship  cannot  give  to  the  default  any 
additional  support  for  a  Hen.  The  lien  here 
was  asserted,  not  *in  virtue  of  the  law  ['68 
giving  a  lien  upon  cargo,  but  upon  incidents 
out  of  the  charter,  which  it  is  said  gave  to 
the  owner  a  lien  upon  the  contingency  of  their 
happening.  Such  a  contingent  or  conditional 
lien  may  be  agreed  for  by  the  owner  and  the 
charterer  of  a  ship— but  it  miut  be  done  in 
terms  leaving  no  doubt  about  it;  or  it  must  be 
a  clear  case  of  inference,  to  prevail  against  time 
fixed  for  the  payment  of  freight  at  a  place 
where  the  cargo  is  not  to  be  discharged.  The 
charter-party  is  to  be  construed  liberally,  for 
the  purpose  of  preserving  a  lien  given  by  the 
law,  if  the  matter  of  it  shall  be  only  a  matter 
of  doubt.  But  that  doubt  cannot  be  helped  by 
contingencies  outside  of  the  charter-party  not 
plainly  anticipated  or  growing  out  of  one  of 
its  stipulations.  Charter-parties  are  so  fre- 
quently inaptly  and  incautiously  drawn,  that 
they  may  be  said  almost  to  have  the  indefinite- 
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of  oonunercimi  gnaTMities.  The  language 
of  this  eourt  upon  the  trial  of  one  of  the  last 
ia  applicable  here: 

'Letters  of  guaranty  are  written  by  mer- 
ehants,  rarely  with  caution  and  scarcely  ever 
with  precision.  They  refer  in  most  cases,  as 
they  do  in  the  present,  to  various  circumstances 
and  extensive  commercial  dealings  in  the  brief- 
eat  and  most  casual  manner  without  regard  to 
foim."  The  same  may  be  said  of  charter- 
parties.  "Though  they  have  usually  a  printed 
loim  for  a  basis,  they  are  often  filled  up  by 
ship  brokers  and  merchants,  with  little  caution 
and  without  much  attention  to  a  perception  of 
the  fitness  or  unfitness  of  that  form  to  the 
special  circumstances  of  particular  cases."  It 
is  to  be  expected,  then,  that  there  will  be  in 
them  unprecise  and  inconsistent  stipulations, 
which  must  have,  as  other  mercantile  contracts 
usually  receive,  a  liberal  construction  in  fur- 
therance of  the  intentions  of  the  parties  and  the 
usage  of  trade.  But  we  do  not  know  a  point  in 
eommercial  law  upon  which  the  reported  caaes 
are  more  in  conflict.  It  is  said  by  the  last  Eng- 
lish editor  of  Lord  Tenterden's  Treatise,  that 
on  a  review  of  the  decisions  respecting  the  ship 
owner's  lien  for  freight,  it  is  impossible  not  to 
regret  the  imcertainty  introduc«Ml  by  their  al- 
most irreconcilable  conflict  with  the  construc- 
tion of  contracts  of  charter-parties.  The  courts 
of  America,  in  the  adoption  of  our  refinements, 
have  reaped  for  their  mercantile  commimities 
all  the  lucertainties  attending  them ;  and  there 
and  here,  as  the  law  now  stands,  it  will  be  use- 
ful for  the  ship  Owner  to  remember,  that  al- 
tbongh  the  exercise  of  his  lien  may  be  upheld 
in  cases  of  doubtful  construction,  an  express 
contract  is  the  surest  and  strongest  ground 
upon  which  that  light  can  rest;  and  t^t,  by 
inserting  an  agreement  respecting  it  in  the 
charter-parly,  the  parties  to  it  may,  between 
thonselves,  obviate  all  diflSculty  upon  the  sub-, 
ject. 

It  ia  certainly  to  be  regretted  that  such 
••*]  should  have  been  the  'uncertainty  in  both 
countries,  upon  so  important  a  point  of  commer- 
cial law.  due  of  our  objects  in  this  opinion  has 
been  to  produce  more  uniformity  of  construc- 
tion hereafter.  We  thought  it  would  be  best 
done  by  establishing  from  adjudicated  cases, 
and  only  from  such,  those  rules  for  the  con- 
•truction  of  charter-parties,  and  other  contracts 
of  affreightment,  which  are  most  frequently 
needed  in  trials  upon  them  in  courts.  One  of 
them  we  will  repeat  in  the  language  of  Lord 
Tenterden.  The  general  rule  which  our  courts 
of  law  have  adopted  in  the  construction  of  char- 
ter-parties, as  well  as  other  mercantile  instru- 
ments, is,  that  the  construction  shall  be  liberal, 
agreeable  to  the  intention  of  the  parties,  and 
conformable  to  the  usage  of  trade  in  general 
and  of  the  particular  trade  to  which  the  con- 
tract relates.  Another  rule  drawn  from  the 
cases  cited  in  this  opinion  is,  if  the  owner  of 
a  ship  stipulates  to  receive  her  freight  at  a 
time  and  place  having  no  reference  to  the  place 
for  the  delivery  of  the  cargo,  or  at  variance 
with  such  time  and  place,  he  is  to  be  consid- 
ered as  having  waived  his  lien. 

Both  of  these  rules  of  construction  are  ap- 
plicable to  this  case.  The  owner's  agreement 
to  receive  the  hire  of  the  ship  at  intervals  of 
IB  It.  ed. 


fix  months,  and  in  the  city  of  New  York,  dur- 
ing the  continuance  of  the  charter-party,  haa 
no  reference  to  the  place  at  which  the  cargo 
was  to  be  delivered,  and  is  at  variance  with  the 
right  which  the  charterer  had  to  fix  the  time 
and  place  for  such  delivery.  The  owner,  then, 
is  considered  by  us  as  having  waived  his  lien 
upon  the  cargo  for  freight.  We  shall  therefore 
reverse  the  judgment  of  the  court  below,  and 
decree  a  dismission  of  the  libel,  with  directions 
that  further  proceedings  in  the  case  shall  be  in 
confonhity  with  this  opinion. 


Dissenting,  lir.  Justice  Campbell  and  Ur. 
Justice  Grier. 


Mr.  Justice  Campbell,  dissenting: 

I  dissent  from  the  opinion  of  the  eourt,  and 
as  the  question  is  one  of  importance,  I  think  it 
proper  to  record  the  reasons  for  the  dissent.' 

The  parties  agree  that  the  contract  of  af- 
freightment between  the  libelant  and  Howard 
ft  Son  did  not  displace  the  owner  from  the  con- 
trol and  possession  of  the  ship  for  any  portion 
of  the  term  of  its  duration. 

When  the  master  arrived  at  San  Francisco 
with  the  vessel,  he  found  the  first  instalment  of 
the  freight  money  due  and  unpaid,  and  that  he 
was  in  the  lawful  possession  of  a  cargo  shipped 
according  to  the  diarter-party  for  the  voyage 
which  was  then  completed.  The  co-existence 
of  such  a  debt  with  the  lawful  possession  of 
such  property  from  the  conditions  upon  which 
a  *lien  depends;  and  the  owners  claim  to  [*70 
detain  the  property  as  a  security  for  the  debt, 
and  which  must  be  allowed,  unless  he  has  de- 
feated it  by  some  obligation  indicative  of  its 
"determinate  abandonment."  The  claimant 
suposes  that  the  evidence  ot  such  a  contract 
exlsta  in  the  charter-part^. 

Holt,  in  his  work  on  shipping  (part  3,  chap. 
6,  sec.  63),up<»i  a 'review  oi  the  cases  concludes 
"that  the  language  of  a  charter-party  must  b« 
very  strong  indeed,  to  exclude  under  any  cir- 
cumstances the  lien  of  the  owner.  This  right, 
being  both  legal  and  equitable,  the  courts  are 
naturally  disposed  to  favor  it,  and  not  to  im- 
pair or  diminish  its  exercise  except  under  cir- 
cimistancea  where  it  would  be  unreasonable  to 
enforce  it  and  contrary  to  the  intention  of  the 
parties."  And  further,  "that  the  owner's  right 
of  lien  is  so  far  favored  in  law,  that,  whilst  he 
keeps  possession,  by  his  master  and  (rew,  it 
can  only  be  excluded  by  the  most  express  and 
absolute  terms,  or  by  a  necessary  implication 
from  the  contract."  And  so  are  adjudged 
cases — Saville  v.  Campion,  3  Bing.  N.  C.  17; 
GladsUnes  t.  Allen,  12  C.  B.  R.  202;  1  Sum. 
651 ;  2  Sumner,  607.  There  is  no  express  stipu- 
lation in  this  contract  to  defeat  the  lien  of  the 
libelant,  and  the  case  of  the  claimant  therefore 
depends  upon  the  discovery  of  an  article  wholly 
incompatible  with  its  existence. 

Lord  Tenterden,  discussing  clauses  of  a  char- 
ter-party that  affect  a  lien,  says,  "the  right 
may  exist,  if  it  appear  from  the  instrument  in 
any  way  that  the  payment  is  to  be  made  in  cash 
or  bills  before,  or  at,  the  delivery  of  the  cargo, 
or  even  if  it  does  not  appear  that  the  delivery  of 
the  cargo  ia  to  precede  such  payment;"  and 
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"Uuit  when  the  payment  is  to  be  made  by  bills, 
tlie  right  of  retention  continues  till  they  are 
given  and  would  it  is  conceived  revive,  in  case 
of  their  dishonor  before  the  ship  owner  has 
parted  with  the  goods."  And  so  are  adjudged 
cases.  Abb.  Ship.  229 ;  1  Dans.  &  LI.  103 ;  1  M. 
&  S.  635;  Cross  on  Lien,  and  cases  cited,  311. 
The  circiunstances  that  appear  in  the  record 
seem  to  bring  this  case  fully  within  the  opera- 
tion of  these  principles.  It  is  not  shown  that 
the  voyage  from  Cardiff  to  Panama  "for  orders" 
and  the  voyage  from  Panama  to  San  FriLncisco 
pursuant  to  orders,  were  otherwise  than  tn 
strict  accordance  with  the  calculations  of  the 
parties.  The  cargo  taken  at  Cardiff  by  contract, 
did  not  reach  San  Francisco  until  after  the  first 
instalment  for  the  use  of  the  vessel  upon  these 
voyages  became  duo  and  advices  from  New  York 
luid  been  received  at  San  Francisco  of  the  de- 
fault of  the  shipper. 

That  a  right  should  arise  for  the  detention  of 
the  cargo,  until  the  freight  was  paid,  would 
seem  to  follow,  from  the  principles  before  stated. 

But  it  is  said,  there  having  been  no  express 
71*]  resen'ation  *of  a  lien,  and  the  owner 
having  consented  to  receive  his  money  in  New 
York,  by  installments,  present  conditions  in- 
consistent with  the  existence  of  a  lien. 

The  reply  is  that  the  commercial  law  does 
not  exact  a  stipulation  to  support  the  lien  of 
the  ship  owner;  but  requires  circumstances  ex- 
pressive of  "a  determinate  abandonment"  as 
the  condition  of  its  removal;  no  deduction  can 
therefore  be  legitimately  drawn  from  the  si- 
lence of  the  contract.  And  the  requisitions  for 
payment  in  New  York  by  installments,  show 
that  the  owner  had  some  confidence  in  the  per- 
sonal responsibility  of  Howard  &  Son,  and  did 
not  rely  exclusively  upon  the  profits  of  the  ad- 
venture, or  the  security  of  the  cargo;  but  they 
cannot  fairly  be  held  to  establish  any  renuncia- 
tion or  determinate  abandonment  of  the  reme- 
dies the  law  affords  in  case  of  their  default. 
And  this  evidence  of  a  waiver  of  a  lien,  im- 
perfect as  it  is,  is  still  more  impaired  by  the 
facts  that  though  the  amount  of  the  freight  did 
not  depend  upon  the  lading  of  the  vessel,  but 
was  payable  in  any  event,  and  though  a  full  car- 
go for  so  long  a  voyage  could  not  fail  to  in- 
jure the  vessel;  nevertheless  the  owners  stipu- 
lated tiiat  a  "full  cargo  of  lawful  merchandise" 
should  "be  provided"  and  bills  of  lading  signed 
without  prejudice  to  the  charter. 

I  admit  that  after  the  completion  of  her  first 
voyage,  and  after  the  arrival  of  the  vessel  at 
San  Francisco,  and  she  had  then  entered  upon 
the  coasting  trade  between  ports  on  the  Pacific, 
cases  may  be  put  where  a  cargo  might  not  be 
subject  to  a  lien;  and  others  where  the  libelant 
would  find  embarrassment  in  enforcing  one. 
But  this  case  involves  no  difficulty.  And  to 
allow  the  lien  will  be  in  my  opinion  a  consistent 
application  of  familiar  and  well-settled  prin- 
ciples of  commercial  law. 


I  am  authorized  to  say,  Mr.  Justice  Grier 
concurs  in  this  opinion. 


Judgment  reversed  with  costs,  and  cause  re- 
mMaded,  trJth  directions  to  dismiss  with  costs. 
as 


•THE  UNITED  STATES,         I»8» 
Plaintiffs  in  Error, 


SIXTY-SEVEN  PACKAGES  OF  DRY  GOODS^ 
Jules  Levois,  Claimant,  etc 

(See  S.  0.  17  How.  86-M.) 

Duties — repeal  of  statute  by  implication — ^ntl«. 

In  the  interpretation  of  »iir  revenue  laws,  this 
court  Is  not  disposed  to  apply  witb  strlctnen  the 
rule  which  repeals  a  prior  statute  by  Implication, 
unless  the  repugnancy  Is  clear  and  positive,  so  as 
to  leave  no  doubt  of  the  Intent  of  Congress. 

There  Is  no  provision  In  the  Duty  Act  of  1842,  or 
In  any  of  the  Duty  Acts,  operating  as  a  repeal  of 
the  eeth  section  of  the  Act  of  1790.  forfeiting  the 
goods  for  a  false  Invoice,  bat  It  still  exists  In  tuU 
force. 

Argued  Dee.  18,  1864.    Decided  Jan.  1,  1865. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

The  goods  in  question  in  this  case  were 
seized  as  forfeited,  under  the  66th  section  of 
the  Act  of  March  2,  1790,  1  SUt.  at  L.  677, 
and  prosecuted  for  condemnation  in  the  District 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  wherein  judgment  was  ren- 
dered against  the  United  States  and  for  the 
claimant. 

The  case  was  taken  to  the  Circuit  Court  upon 
writ  of  error,  and  the  judgmsnt  of  the  District 
Court  was  affirmed. 

From  this  latter  judgment  the  present  writ 
of  error  is  brought. 

The  case  is  further  stated  by  the  court. 

Mr.  C.  Cttihing^  Attorney-Genera!,  for  thn 
plaintiff  in  error: 

By  the  bill  and  exceptions,  it  appears  that 
the  District  Judge  instructed  the  jury: 

1.  That  the  66th  section  of  the  Act  of  March 
2,  1799,  in  so  far  as  it  imposes  the  penalty  of 
forfeiture  of  any  goods,  is  inconsistent  with, 
and  impliedly  repealed  by,  the  13th  and  16th 
sections  of  the  Act  of  March  1,  1823. 

2.  That  said  6eth  section  of  the  Act  of  17» 
is  inconsistent  with,  and  in  so  far  impliedly  re- 
pealed by,  the  17th  section  of  the  Act  of  Au- 
gust 30,  1842. 

3.  That  the  proceedings  directed  and  author- 
ized by  the  17th  section  of  the  Act  of  184S 
having  taken  place,  as  is  proved  by  the  evi- 
dence given  on  the  part  of  the  United  States, 
"it  was  the  duty  of  the  Collector  to  have  levied 
and  collected  the  additional  duty,  which  by 
said  17th  section  is  imposed  as  a  penal^  on 
goods  whcih  should  be  appraised,  estimated  and 
ascertained  to  exceed  the  invoice  value." 

4.  "That  there  was  at  present  no  law  in  foree, 
authorizing  the  forfeiture  of  the  said  goods 
for  the  causes  set  forth  in  the  libel." 

These  instructions,  by  the  District  Judge, 
were  excepted  to  by  the  attorney  for  the  United 
States,  and  were  affirmed  by  the  Circuit  Coort 
on  the  writ  of  error  in  that  court. 

Mr.  J.  P.  Benjamin  for  the  defendants  ia  er- 
ror. 
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Mr.  .Tustiee  Ndson  delivered  the  opinion  of 
the  court: 

Tliis  is  «  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of 
liouisiana. 

A  libel  of  information  was  filed  in  the  Dis- 
trict Court,  by  the  Collector  of  the  port  of  New 
Orleans,' on  behalf  of  himself  and  the  United 
States,  for  the  condemnation  and  forfeiture  of 
sixty-seven  packages  of  goods,  on  account  of 
an  alleged  fraud  upon  the  revenue,  charging 
among  other  things,  in  the  information, 
tl*]  'that  the  goods  were  entered  at  the  cus- 
tom-house upon  the  production  of  an  invoice, 
in  which  they  were  invoiced  at  a  leas  sum  than 
the  actual  cost  thereof  at  the  place  of  exporta- 
tion, with  a  design  to  evade  the  duties. 

On  the  trial,  after  evidence  was  given  on  the 
part  of  the  libelants,  tending  to  prove  the  factA 
charged  in  the  information,  the  court  charged 
the  jury  that  the  06th  section  of  the  Duty  Act 
of  1790  was  repealed  by  force  of  subsequent 
statutes,  and  that,  at  present  there  was  no  law 
in  existence  providing  for  a  forfeiture  of  th« 
gooda  for  the  causes  set  forth  in  the  libel.  The 
jury  found,  accordingly,  for  the  claimant. 

This  ruling  was  carried  upon  error  to  the  Cir- 
cuit Court,  where  the  judgment  was  affirmed. 

The  66th  section  of  the  Act  of  1799,  so  far  as 
it  is  material  in  the  case,  is  as  follows: 

"That  if  any  goods,  wares  or  merchandise. 
of  which  entry  shall  have  been  made  in  the 
office  of  a  collector,  shall  not  be  invoiced  ac- 
cording to  the  actual  cost  thereof  at  the  place 
of  exportation,  with  design  to  evade  the  duties 
thereupon,  or  any  part  thereof,  all  such  goods, 
etc,  or  the  value  thereof,  to  be  recovered  of 
the  person  making  the  entry,  shall  be  forfeited." 

It  was  held  in  the  case  of  Wood  v.  The  U.  S. 
16  Pet.  342,  which  was  an  information 
founded  upon  this  section,  that  it  was  then  in 
force,  and  the  property  there  seized  was  con- 
demned under  it.  The  goods  in  that  case  had 
been  entered  at  the  custom-house  in  1839  and 
1840.  The  Duty  Act  of  1842,  which  has  since 
been  passed,  is  supposed  to  operate  a  repeal  of 
the  section  by  implication. 

The  19th  section  of  that  Act  is  mainly  relied 
on.  which  is  as  follows: 

"That  if  any  person  shall  knowingly  and 
willfully,  with  intent  to  defraud  the  revenue  of 
the  United  States,  smuggle  or  clandestinely 
introduce  into  the  United  States  any  goods,  etc., 
subject  to  duty  by  law,  and  which  should  have 
been  invoiced,  without  paying  or  accounting 
for  the  duty,  or  shall  make  out,  or  pass,  or  at- 
tempt to  pass,  through  the  custom-house  any 
false,  forged  or  fraudulent  invoice,  every  such 
person,  his,  her  or  their  aiders  and  abettors, 
shall  be  deemed  guilty  of  misdemeanor,  etc., 
punishable  by  fine  and  imprisonment." 

The  invoice  mentioned  in  the  two  sections 
(the  66th  and  19th)  is  a  very  important  docu- 
ment in  the  entry  and  passing  of  goods  at  the 
custom-house. 

The  36th  section  of  the  Act  of  1799  made  it 
the  duty  of  the  person  making  the  entry  to  pro- 
duce to  the  collector  the  original  invoice,  in 
the  same  state  in  which  it  was  received;  and 
also,  to  make  oath  that  it  was  the  true,  genuine 
»2*)  and  only  invoice  received,  *and  was  in  the 
actual  state  in  which  it  was  received;  and 
J5  Xi.  «d. 


that  the  deponent  did  not  know  of  any  other 
invoice  or  account  of  the  goods  different  from 
that  produced.  And  the  1st  section  of  the 
Duty  Act  of  1818  further  provided,  that  no 
goods  subject  to  duty  should  be  admitted  to 
entry,  unless  the  original  invoice  of  the  same 
was  presented  to  the  collector.  The  same  pro- 
vision is  found  in  the  1st  section  of  the  Act  of 
1823. 

The  4th  section  of  the  last  Act  also  prescribes 
the  oath  substantially  like  the  one  in  the  Act  of 
1799,  above  referred  to,  except  somewhat  en- 
larged. 

The  4th  section  of  the  Act  of  1830,  in  the  case 
'of  goods  subject  to  duty,  provided  that  if  any 
package  should  be  found  to  contain  an  article 
not  described  in  the  invoice,  the  same  should 
be  forfeited.  This  provision  is  modified  by  the 
2l8t  section  of  the  Act  of  1842,  which  saves  the 
forfeiture,  if  the  appraisers  shall  be  of  opinion 
that  the  omission  in  the  invoice  was  not  with 
a  fraudulent  design. 

This  brief  reference  to  the  several  Acts  is 
sufficient  to  show  the  great  importance  attached 
to  this  document,  in  securing  the  collection  of 
the  proper  duties  upon  foreigfn  importations, 
and  the  great  care  that  has  been  taken  to  in- 
sure the  production  to  the  collector  of  the  true, 
genuine,  original  one,  and  that  it  should  be  in 
the  actual  state  and  condition  in  which  it  was 
received  by  the  owner,  consignee  or  agent 
making  the  entry. 

Now,  the  66th  section  of  the  Act  of  1799 
dealing  with  this  document,  forfeits  the  goods 
of  the  party  entered  at  the  custom-house,  "if 
not  invoiced  according  to  the  actual  cost  thereof 
at  the  place  of  exportation,  with  a  design  to 
evade  the  duties." 

The  19th  section  of  the  Act  of  1842,  subjects 
the  party  to  a  misdemeanor  and  punishable  as 
such,  concerned  in  making  an  entry,  who, 
with  intent  to  defraud  the  revenue,  "shall 
make  out,  or  pass,  or  attempt  to  pass  through 
the  custom-house,  any  false,  forged  or  fraudu- 
lent invoice." 

The  former  section  has  reference  to  the  in- 
voice so  far  as  material  to  determine  the  for- 
feiture, simply  with  a  view  to  the  actual  cost  of 
the  article  at  the  place  of  exportation,  without 
regard  to  the  question  whether  the  document 
itself  is  the  true  and  genuine  one  or  not.  It 
the  goods  described  in  the  invoice  are  invoiced 
under  the  cost  value,  with  the  design  stated, 
the  forfeiture  takes  place.  The  object  is  to 
prevent  frauds  u^n  the  revenue  in  passing 
goods  through  the  custom-house,  by  means  of 
this  device,  at  an  undervaluation. 

The  latter  provision  is  different,  and  has 
reference  to  the  frauds  that  may  be  committed 
in  passing  or  attempting  to  pass  the  goods 
upon  the  production  of  invoices  not  genuine— 
not  the  true,  original  invoices,  but  those  made 
out  for  the  occasion — ^with  a  design  to  impose 
upon  the  collector  and  other  officers. 

•The  Acts  of  1709  and  1823  sought  to  [*9S 
prevent  this  species  of  fraud,  by  requiring  the 
production  of  the  original  invoice,  with  the 
oath  of  the  party  superadded,  that  it  was  the 
true,  genuine,  and  the  only  one  received,  and 
in  the  actual  state  in  which  it  was  received. 
This,  although  the  party  was  subjected  to  the 
penalty  of  perjury,  in  case  of  false  swearing, 
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■eems  not  to  have  afforded  the  necessary  pro- 
tection, and  the  present  provision,  for  the  first 
time,  lias  been  enacted,  subjecting  the  person 
to  a  misdemeanor  who  shall  with  intent  to  de- 
fraud the  revenue,  "make  out  or  pass,  or  at- 
tempt to  pass,  through  the  custom-house  any 
false,  forged  or  fraudulent  invoice,"  manifestly 
directed  against  the  production  and  use  of  sim- 
ulated invoices  and  those  fraudulently  made 
up,  for  the  purpose  of  imposing  upon  the  offi- 
cers in  making  the  entry. 

The  whole  scope  of  the  section  confirms  this 
view.  It  first  makes  the  smuggling  of  dutiable 
goods  into  the  country  a  misdemeanor;  and, 
second,  the  passing  or  attempt  to  pass  them 
through  the  custom-house,  with  intent  to  de- 
fraud the  revenue,  by  means  of  false,  forged  or 
fraudulent  invoices;  the  latter  is  an  offense 
which,  in  effect  and  result,  is  very  much  akin 
to  that  of  smuggling  except  done  under  color 
of  conformity  to  the  law  and  regulations  of  the 
customs. 

In  the  interpretation  of  our  ^rstem  of  revenue 
laws,  which  is  very  complicated,  and  contains 
numerous  provisions  to  guard  against  frauds 
by  the  importers,  this  court  has  not  been  dis- 
posed to  apply  with  strictness  the  rule  which 
repeals  a  prior  statute  by  implication,  where  a 
subsequent  one  has  made  provision  upon  the 
same  subject,  and  differing  in  some  respect 
from  the  former,  but  have  been  inclined  to  up- 
hold both,  unless  the  repugnancy  is  clear  and 
positive,  so  as  to  leave  no  doubt  as  to  the  in- 
tent of  Congress;  especially  in  cases  where  the 
new  law  may  have  been  auxiliary  to,  and  in 
aid  of  the  old,  for  the  purpose  of  more  effectual- 
ly guarding  against  the  fraud.  This  is  the  doc- 
trine to  be  found  in  the  case  of  Wood  v.  The 
U.  S.,  already  referred  to,  and  in  several  subse- 
quent cases.    3  How.  197 ;  16  lb.  ISO. 

It  has  been  supposed  that  the  8th  section 
of  the  present  Act  of  1840,  which  imposes  an 
additional  duty  of  twenty  per  centum  for  under 
valuation,  works  a  repeal  of  the  GOth  section 
of  the  Act  of  1799.  But  this  provision  has  been 
part  of  the  revenue  system  ever  since  the  Act 
of  1818,  with  the  exception  of  a  few  years,  and 
has  never  been  understood  to  have  the  effect 
claimed.  On  the  contrary,  the  section  has  been 
regarded  as  in  force,  and  has  been  in  practical 
operation  during  all  this  time,  notwithstanding 
the  imposition  of  other  additional  duty.  It 
was  so  considered  in  the  case  of  Wood  v.  The  U. 
8.  This  additional  duty  is  imposed  in  case  the 
•4*]  appraised  value  exceeds  *the  invoice  price 
of  the  goods  ten  per  centum,  irrespective  of  the 
question  of  fraudulent  intent.  Undoubtedly, 
if  this  additional  duty  has  been  levied  upon  the 
goods  by  the  government,  it  cannot  forfeit  th^m 
under  the  66th  section;  but,  if  the  Collector  is 
satisfied  that  the  undervaluation  in  the  invoice 
has  been  made  with  intent  to  evade  the  duties, 
instead  of  levying  the  additional  duty,  a  for- 
feiture may  be  declared.  It  will  be  observeil, 
also,  that  the  forfeiture  may  be  declared  in 
cases  of  undervaluation  where  it  is  less  than 
ten  per  centum  of  the  invoice  price,  provided 
the  fraudulent  design  exists. 

We  are  satisfied  that  there  is  no  provision  in 
the  Act  of  1842,  or  in  any  of  the  Duty  Acts,  op- 
erating as  a  repeal  of  the  66th  section  of  th^ 
Act  of  1799,  but  that  it  still  exists  in  full  force 
6« 


and  effect.  The  judgment  of  the  court  below 
must  therefore  be  reversed,  and  record  remitted 
for  further  proceedings,  in  conformity  to  this 
opinion. 

Mr.  Justice  Campbell,  dissenting: 

This  court,  in  a  series  of  cases  arising  upon 
a  succession  of  frauds  perpetrated  by  a  com- 
bination of  persons  in  England  and  this  coun- 
try, determined  that  the  06th  section  of  the 
Act  of  1799,  and  the  4th  section  of  the  Act  of 
1830.  as  modified  by  the  14th  section  of  the  Act 
of  1832,  were  not  repugnant,  but  formed  a 
harmonious  system  for  the  prevention  of  frauds 
upon  the  revenue.  10  Pet.  342;  3  How.  211; 
4  How.  242,  261. 

The  system  formed  was:  1st.  By  the  Act  of 
1799,  if  an  invoice  contains  goods  that  are 
undervalued  with  design  to  evade  dutira,  the 
goods  so  undervalued  are  forfeited.  2d.  By  the 
Acts  of  1830  and  1832,  if  a  package  or  invoice 
is  made  up  with  intent  to  defraud  the  United 
States,  the  package  or  invoice  thus  made  up  is 
forfeited. 

The  court  in  its  opinions  declared  that  the 
latter  Statutes  apply  only  to  the  cases  in  which 
the  fraudulent  acts  of  the  importer  were  dis- 
covered by  the  officers  of  the  customs,  in  the 
opening  and  examination  of  the  goods,  in  their 
transit  through  the  custom-house;  while  the 
Act  of  1799  applies  to  the  case  of  completed 
entries  under  false  invoices  no  matter  when  or 
where  the  detection  took  place,  the  suits  were 
all  for  forefeitures  where  the  goods  had  passed 
through  the  custom-house,  with  a  regular  entry 
and  payment  of  duties,  but  upon  false  invoices, 
that  is,  importing  on  undervaluation. 

In  these  entries  "a  true  and  original  invoice" 
was  demanded  by  the  Collector,  under  the  Acts 
of  Congress  then  in  force,  and  simulated  and 
fraudulent  invoices  were  furnished,  and  upon 
which  the  assessment  of  duties  was  made.  A 
true  and  original  invoice,  showing  the  first 
cost  of  imports,  formed  the  legal  'basis  [*9ft 
for  the  estimate  of  the  duties  under  these  Acts, 
and  the  production  of  this  was  the  end  which 
these  enactments  were  designed  to  secure. 

The  Tariff  Act  of  1842  (5  SUt.  at  L.  548) 
was  adopted  after  these  decisions. 

Its  title  signifies  that  its  purpose,  among 
other  things,  "was  to  change  and  modify  ex- 
isting laws  imposing  duties  on  imports,"  and 
all  conflicting  Acts  and  parts  of  Acts  were  ex- 
pressly repealed.  The  frauds  referred  to  in  the. 
cases  cited,  were  accomplished  by  false  repre- 
sentations of  the  cost  of  the  import  in  the  in- 
voice and  the  danger  of  s  forfeiture  for  an 
undervaluation  did  not  prevent  them. 

The  Act  of  1842  abolishes  the  "cost  price  at 
the  place  of  exportation"  as  the  basis  of  the 
estimate  of  duties,  but  employs  the  "market 
vahte"  or  "wholesale  price"  and  provides  ap- 
praisers who  were  to  ascertain  these  without 
regard  "to  any  invoice  whatever."  To  per- 
form this  office  they  were  armed  with  inquis- 
itorial powers,  might  call  for  merchants'  books, 
letters,  invoices  and  papers,  and  examine,  as 
witnesses,  the  parties  in  interest.  False  swear- 
ing was  punished  with  the  forfeiture  of  the  im- 
port, and  as  a  perjury. 

Here  then  is  the  substitute  for  the  invoice  in 
Ihe  old  system  in  the  ascertainment  of  the  basis 
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ci  the  estimate  and  these  were  the  sanctions 
employed  to  secure  its  integrity. 

The  "true  and  original  invoice"  would  never- 
theless alTord  important  evidence  to  ascertain 
the  *'market  value,"  for  in  a  majority  of 
caues  this  would  be  the  "cost."  The  produc- 
tion of  the  true  invoice  was  still  required  in 
eve^  entry.  If  the  invoiced  value  dilTered 
from  the  appraised  or  market  value  ten  per 
eentum,  an  additional  penal  duty  now  amount- 
ing to  twenty  per  cent.,  was  exacted.  This  was 
to  compel  a  fair  exhibition  of  a  "true  invoice." 
This  duty  is  collected  without  suit,  depends  up- 
on the  single  fact  of  a  variation  of  ten  per  cent, 
between  the  market  and  invoice  price,  and  has 
proved  a  most  efficient  instrument  to  prevent 
fraud.  Besides  the  duty  may  be  collected  in 
goods  at  the  invoice  rate  and  thus  the  under- 
valuation would  he  corrected. 

Finally,  "if  any  person  shall  willfully,  and 
with  intent  to  defraud,  make  out,  or  pass,  or 
attempt  to  pass  through  the  custom-house,  a 
false,  forged  or  fraudulent  invoice,  every  such 
person,  his  aiders  and  abettors,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  fined  in 
any  sum  not  exceeding  five  thousand  dollars, 
or  imprisoned  for  a  term  of  time  not  exceeding 
two  years,  one  or  both  at  the  discretion  of  the 
court."     5  Stat,  at  L.  sees.  10,  565. 

The  invoice  spoken  of  in  this  section  of  the 
Act  is  one  which  does  not  represent  truly  the 
96*]  facts  the  importer  is  lK)und  to  disclose  *at 
the  date  of  this  entry,  and  which  are  exhibited 
by  »n  original  and  true  invoice,  and  where  the 
misrepresentation  whether  by  falsehood,  for- 
gery or  fraud,  is  with  the  design  to  evade  the 
duties.  It  is  admitted  that  this  Act  provides 
for  eases  never  before  comprehended  in  any  rev- 
enue law.  For  the  attempt  to  defraud  is 
punished  as  well  as  the  consummate  effort.  The 
s>'3tem  of  the  Act  of  1842  is  thus  disclosed.  It 
relies  upon  a  home  valuation  made  by  public 
officers,  upon  evidence,  instead  of  a  representa- 
tion of  cost  by  the  importer,  as  the  basis  of 
Ttlne  in  the'  assessment;  and  it  provides,  by  for- 
feiture, and  fine,  and  imprisonment,  against 
the  false  testimony  of  the  importer.  It  compels 
the  production  of  the  original  and  true  invoice 
by  a  penal  duty;  by  fine  and  imprisonment, 
and  the  power  to  take  payment  of  duties  in 
ondervalued  goods. 

There  are  besides  provisions  directed  against 
smuggling.  The  Act  contains  a  selection  from 
the  various  laws  which  had  been  passed  by 
Congress,  whether  in  force  or  otherwise,  and 
introduces  new  securities  for  the  collection  of 
the  revenue. 

Every  case  provided  for  by  the  system  first 
considered,  is  distinctly  and  efficiently  provided 
for  in  the  Act  of  1842. 

The  principle  applicable  to  such  a  state  of 
facts  is  laid  down  by  this  court  in  Norris  v. 
Crocker,  13  How.  429.  "That  where  a  new 
statute  covers  the  whole  subject  matter  of  an 
old  one,  adds  offenses,  and  prescribes  different 
penalties  for  those  enumerated  in  the  old  law, 
that  then  the  former  statute  is  repealed  by  im- 
plication, as  the  tAvo  provisions  cannot  stand 
toffcther;"  and  that  where  "a,  recent  statute 
covers  every  offense  found  in  the  former  act," 
and  prescribes  a  new  and  different  penalty  re- 
IS  Ij.  cd. 


coverable  by  indictment,  "it  is  plainly  repug- 
nant." 

The  statement  of  the  systems  adopted  at  the 
dilTerent  periods  will  show  that  the  importance 
of  the  6Cth  section  of  the  Act  of  1790  had 
ceased  and  that  the  retention  of  it  as  a  cu- 
mulative penalty  would  accomplish  no  good, 
and  serve  only  to  involve  the  government  in 
litigation,  that  the  revenue  officers  might  claim 
the  penalty. 

Judgment  reversed  and  cause  remanded. 


•THE  UNITED  STATES,  Pl'ffs  in  Er.,  [•97 

▼. 

NINE  CASES  OF  SILK  HATS,  Paul  Tricon, 
Claimant. 

(See  S.  C.  17  How.  07-08. 

Duties — repeal  of  statute  by  implication. 

This  ease  Is  similar  to  the  preceding  ease.  The 
eeth  section  of  the  Duty  Act  of  1799  not  repealed. 

Submitted  Dec.  18,  1854.    Decided  Jan.  9,  1865. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
Stetes  for  the  Eastern  District  of  Louis- 
iana. 
The  case  is  stated  by  the  court. 
This    case    was    similar    to    the    preceding 
one. 

Mr.  C.  Cashing,  Attorney-General,  for  the 
plaintiff  in  error. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  was  a  libel  of  information,  filed  in  the 
District  Court  of  The  United  States,  against  9 
Cases  of  Silk  Hate,  for  condemnation  and  for- 
feiture, on  the  allegation  that  the  entry  of  the 
goods  at  the  custom-house  was  made  upon  an  in- 
voice in  which  they  were  invoiced  at  a  less 
sum  than  the  actual  cost  at  the  place  of  ex- 
portation, with  a  design  to  evade  the  duties. 

After  hearing  the  evidence,  the  court  in- 
structed the  JU17  that  the  G6th  section  of  the 
Act  of  1799,  which  imposed  a  forfeiture  on  the 
goods  in  question,  had  been  repealed  and  was 
not  in  force  at  the  time  of  the  entry  at  the 
customs,  and  gave  judgment  for  the  claimant. 
On  a  writ  of  error  te  the  Circuit  Court,  this 
judgment  was  affirmed. 

For  the  reasons  given  in  the  case  of  The 
United  States  v.  67  Packages  of  Dry  Goods, 
the  judgment  must  be  reversed,  and  the  record 
remitted  to  the  court  below  for  further  pro- 
ceedings, in  conformity  to  the  opinion  of  this 
court. 


Dissenting,  Mr.  Justice  Campbell. 
Judgment  reversed  and  cause  remanded. 
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98*]   TIIE  UNITED  STATES  Pl'ffs  in  Er., 

▼. 

ONE  PACKAGE  OP  MERCHANDISE,  Lion, 
Pinsard  &  Co.,  Claimants. 

(See  S.  C.  17  How.  08.) 

Duties — repeal  of  statute. 

TSIr  case  Is  Klmllar  to  the  two  preceding  ones. 
C6th  BeettoD  of  Duty  Act  of  1799  fs  not  repealed. 

Submitted  Dec.  18,  18.54.     Decided  Jan.  9,  1855. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louis- 
iana. 

The  case  is  stated  by  the  court. 
It  is  a  similar  case  to  that  of  U.  S.  ▼.  G7 
Packages  of  Dry  Goods,  ante. 

Mr.  C.  Cashing,  Attorney -General,  for  plain- 
tiff in  error. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

The  libel  of  information  was  filed,  in  this 
case,  in  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana,  for  the 
condemnation  and  forfeiture  of  one  package 
of  goods;  the  entry,  as  charged,  having  been 
made  upon  an  invoice  in  which  the  goods 
were  invoiced  under  their  actual  cost  value  at 
the  place  of  exportation,  with  a  design  to  de- 
fraud the  duties.  After  the  evidence  was  heard, 
the  jury,  under  the  instructions,  found  a  verdict 
for  the  plaintilTs. 

The  court  afterwards  arrested  the  judgment 
for  the  plaintiffs  and  directed  a  judgment  for 
the  claimants  on  the  ground  that  the  6Gth  sec- 
tion of  the  Act  of  1799  had  been  repealed; 
which  judgment  was  affirmed  on  error  by  the 
Circuit  Court. 

Dissenting,  Mr.  Justice  Campbell. 

Judgment  reversed  and  cause  remanded. 


99»]  'THE  UNITED  STATES,  Pl'ffs  in  Er., 

T. 

ONE   CASE  OF   CT>OCKS,   Lion,   Pinsard  t 
Co.,  Claimants. 

(See  S.  C.  17  How.  99.) 

Duties — repeal  of  statute. 

This  ease  Is  similar  to  the  three  preceding  ones. 
60th  section  of  Duty  Act  of  1799  is  not  repealed. 

Submitted  Dec.  18,  1854.    Decided  Jan.  9,  1856. 

1  N  ERROR  to  the  Circuit  Court  of  the  United 
I    States  (or  the  Eastern  District  of  Louis- 
iiiim. 
The  case  is  stated  by  the  court. 


This  is  a  similar  case  to  that  of  The  U.  S.  T. 
07  Packages  of  Diy  Goods,  ante. 

Mr.  C.  Gushing,  Attorney-General,  for  thn 
plaintiff  in  error. 

Mr.  Justice  Kelson  delivered  the  opinion  ot 
the  court: 

This  is  a  libel  of  information  filed  in  the 
District  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  for  the  condem- 
nation and  forfeiture  of  one  case  of  clocks,  for 
entry  of  goods  upon  an  invoice  in  which  the 
goods  were  invoiced  at  a  sum  less  than  tli« 
actual  cost  value  at  the  place  of  exportation, 
with  a  design  to  evade  the  duties. 

The  jury  found  a  verdict  for  the  plaintiff, 
upon  which  a  judgment  was  rendered;  but 
afterwards  the  court  arrested  and  set  aside  the 
judgment,  and  gave  judgment  for  the  claim- 
ants, dismissing  the  libel,  which  was  afiirme4 
on  error  in  the  Circuit  Court. 

For  the  reasons  given  in  the  case  of  The  V. 
S.  V.  67  Packages  of  Dry  Goods,  the  judgment 
of  the  court  below  must  be  reversed,  and  the 
record  remitted  for  further  proceedings,  in 
conformity  to  the  opinion  of  this  court. 

Dissenting,  Mr.  Justice  Campbdl. 

Judgment  reversed  and  cause  remanded. 


■ALEXANDER  M.  LAWRENCE  et  al.,  [*100 
Claimants  of  the  Ship  Hornet,  Appellants, 


CHARLES  MINTUBN. 

(See  S.  C.  17  How.  100-110.) 

Consignee  presiunptive  owner — ^jettison — goods 
on  deck  with  owner's  consent— duty  of  mas- 
ter— ship  warranted  seaworthy — loss  by  peril 
.of  the  sea — want  of  additional  support  of 
deck,  when  not  ground  of  recovery. 


The  consignee  of 
Ing,  Is  presumptive! 


rsi 


named  In  the  bill  of  lad- 
owner  of  the  goods. 


Ptivelj 
Consignee,  who  is  managing  owner,  may  sustain 


a  libel  In  bis  own  name,  against  ship,  for  non-de- 
livery of  goods.  It  Is  the  duty  of  the  master  of  a 
ship  to  determine  whether  a  Jettison  be  necessacr. 
' .  If  he  appears  to  have  arrived  at  bis  decision  with 
due  deliberation,  by  a  fair  exercise  of  bis  skill  and 
discretion,  with  no  unreasonable  timidity,  and  with 
an  honest  intent  to  do  his  duty,  the  jettison  Is 
lawful. 

1  Where  the  lives,  ship  and  cargo  have  been  placed 
In  Imminent  peril,  during  a  gale,  by  heavy  goods 
laden  on  deck,  the  decision  of  the  master  that 
such  goods  be,  as  soon  as  possible,  thrown  over- 
board for  the  safety  of  the  whole,  is  Justifiable,  as 
a  precaution  against  dangers  so  nearly  certain  that 
It  was  not  unreasonable  to  act  upon  the  assomp- 
Uon  that  they  would  occur. 

is  The  owner  warrants  his  ship  to  be  seaworthy  for 
the  voyage  with  tbe  cargo  contracted  for. 

But  a  oreacb  of  this  Implied  contract  does  not 
Amount  to  negligence  or  want  of  skill  of  the  master 
,or  mariners. 

1  A  jettison,  by  a  peril  of  the  sea,  is  a  loss  by  a 
peril  of  the  sea.  If  a  jettison  of  a  cargo  becomes 
necessary  from  any  fault  or  breach  of  contract  by 
the  master  or  owners,  the  jettison  is  attributable  to 


NOTK. — Seaworthiness:  implied  warranty  of — see 
note,  24   L.  ed.  V.  8.   101 U. 
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tkat  ftalt  or  breacb  of  contract,  and  not  to  sra 
peril,  tbougli  tbac  alao  may  be  present  and  enter 
Iota  the  case. 

Facts  deemed  millletent  to  establish  cnrefn!  lend- 
IniC  en  deck.  'I'be  owner  eontracta  for  dne  care 
and  iktll  In  stowlnc  the  cargo  and  In  navlgatins  the 
Tesael. 

Gooda  Jettisoned  from  the  deck,  arc  not,  na  a  gen- 
erml  rale,  paid  for  In  general  averuge,  but  con- 
iribate  if  not  thrown  over. 

If  the  Tesael  it  seawortliy  to  carry  a  load  under 
dedc.  and  there  Is  no  eeneral  custom  to  carry  sni-h 
goods  on  deck,  and  the  loss  Is  to  be  attribute)! 
solely  to  the  fact  that  the  Koods  were  on  deck,  and 
their  owner  had  consented  to  their  belug  there,  he 
has  no  recourse  against  the  master,  ownrra  or  ves- 
•d.  for  a  jettison  rendered  necessary  for  the  eom- 
B«n  safety,  by  a  storm,  though  that  storm  would 
in  all  probability  bare  uroOuced  no  Injurious  ef- 
fect on   the  Teasel  If  not  thus  laden. 

Tlie  maater  Is  bound  to  use  due  diligence  and  care 
In  stowing  and  staying  the  cargo;  but  there  Is  no 
abaolote  warranty  that  what  u  done  shall  prove 
aoflcient. 

Thonali  additional  supports  of  the  lower  deck 
woald  haye  assisted  the  yessel  In  bearing  the 
welebt.  yet  where  there  Is  no  reason  to  believe  they 
woaM  nave  enabled  It  to  carry  the  unusual  burden 
tkt<Nurta  a  atorm,  if  there  waa  negligence  In  this 
partlealar,  it  cannot  be  sold  that  the  losa  waa  et- 
Wtatable  to  it. 

Argued  Dee.  18,  1854.    Decided  Jan.  9,  1855. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

C!harl«9  Mintnm  filed  a  libel  in  the  District 
Oirart  of  the  United  States  for  the  Northern 
District  of  California,  against  the  ship  Hornet, 
for  the  non-pcrformanee  of  a  freight  contract, 
alleging  a  loss  of  the  goods  throiigli  careless- 
ness, etc.,  of  the  master,  his  mariners  and  serv- 
aots. 

The  answer  set  up  two  matters  in  defense, 
one,  misrepresentation  as  to  the  weight  of  the 
ffeight.  Second,  that  the  said  freight  was  nec- 
essarily jettisoned.  The  Distriot  Court  ren- 
dered a  decree  in  favor  of  the  libelants,  and  the 
eUimanta  appealed  to  this  court. 

The  case  is  further  stated  by  the  court. 

Mr.  F.  B.  Cutting,  for  the  appellants: 
First.    The  libelant  had  no  right,  merely  as 
consignee,  to  institute  this  action  in  his  own 


He  was  the  mere  agent  of  the  shipper  to  re- 
eeire  the  goods.  No  contract  existed  between 
him  and  the  ship  owners.  The  authorities  are 
decisive  against  his  right  to  sue. 

Price  ▼.  Powell,  3  N.  Y.  322;  Dows  t.  Cobb, 
12  Bari>.  310;  Coats  v.  Chaplin,  3  Adol.  ft 
E.  (N.  S.)  483;  Wright  t.  Snell,  5  Bam.  & 
Aid.  390;  The  Francis,  2  Gall.  301;  Howard 
T.  Metcalf,  6  Met.  306. 

Second.  The  boilers  were  lost  by  one  of  the 
excepted  perils,  even  if  the  ship  be  held  to  its 
responsibility  as  a  common  carrier. 

1.  The  carrier  is  not  responsible  for  the  loss 
by  jettison  of  goods  laden  on  deck  with  the  as- 
sent of  the  shipper,  when  such  jettison  is  nec- 
essary to  save  the  vessel  and  the  crew. 

Gould  T.  Oliver,  4  Bing.  N.  C.  142;  Case 
cited  by  Coke,  in  Bird  v.  Astcott,  2  Bulat. 
280;  Approved,  Sto.  on  Bail.  sec.  631;  Mouse's 
case,  12  Co.  63;  Qillctt  v.  Ellis,  11  III.  670; 
J<riinston  v.  Crane,  1  Kerr,  366  (N.  B.  Rep.) ; 
Smitk  v.  Wright,  1  Cai.  43,  and  note  (a),  45; 
Crosby  ▼.  Fitch,  12  Conn.  410.  420;  Da  Costa 
V.  Edmonds,  4  Camp.  142. 
15  li.  ed. 


2.  The  lam  ooctirred  by  dan^rs  of  the  sea, 
within  the  meaning  of  the  bill  of  lading. 

3.  The  circumstances  that  human  agency 
intervened  to  case  the  boilers  into  the  sea 
makes  it  none  the  less  a  loss  by  perils  of  the 
sea. 

Hagedorn  v.  Whitmore,  1  Stark.  167;  Barton 
V.  Wolliford,  Comb.  66;  Gillett  v.  Ellis,  11  HI. 
570;  Smith  v.  Scott.  4  Taunt.  120. 

Third.  The  shipper  having  contracted  for 
the  shipment  of  the  boilers  on  deck,  cannot,  in 
the  absence  of  fault  or  negligence  in  the  carrier, 
recover  for  a  loss  by  perils  incident  to  that 
mode  of  transportation. 

Gould  v.  Oliver,  4  Bing.  N.  C.  142;  Baxter 
V.  Leiand,  Blatch.  520;  Clark  v.  Barnwell,  12 
How.  272,  281-2;  Rhackleford  v.  Wilcox,  0  La. 
33,  30;  Angell,  Car.  sees.  215,  217. 

Fourth.  The  ship  owners  were  not  common 
carriers  as  to  these  goods;  they  were  special 
bailees  under  a  particular  contract.  They  are 
answerable  for  misconduct  or  negligence,  or 
the  want  of  that  diligence  which  prudent  men 
commonly  take  of  their  own  goods. 

N.  J.  S.  Nav.  Co.  V.  Merch.  Bank,  6  How. 
344.  382;  Citizens'  Bank  v.  N.  Steamboat  Co. 
2  Sto.  16,  34,  36;  Allen  v.  Sewail,  6  Wend. 
335,  365,  364;  Wells  v.  The  Steam  Nav.  Co. 
2  N.  Y.  208;  Edwards  v.  Shcrratt,  1  East,  604, 
611;  Tlioraos  v.  Prov.  and  Bos.  R.  R.  Co.  10 
Mete.  472;  Ang.  on  Carr.  sees.  45,  40,  54, 
80;  Sto.  on  Bail.  sec.  442. 

I;  The  transportation  of  the  boilers  on  deck 
was  not  an  undertaking  that  the  ship  held 
herself  out  to  the  public  to  perform ;  it  was  not 
in  the  usual  course  of  her  employment.  Arn. 
on  Ins.  60,  775 ;  Angell  on  Car.  sees.  125,  80-04. 

Tliey  only  warrant  that  she  should  be  tight, 
staunch,  strong,  and  furnished  with  all  tackle 
and  apparel  necessary  for  the  intended  voyage, 
and  sfkould  be  competent  to  transport  a  usual 
cargo  on  such  a  voyage. 

Amies  v.  Stevens,  1  Str.  128;  Abb.  Ship. 
840,  part  4,  ch.  6;  Ang.  on  Carr.  sec.  173. 

The  shipper  cannot  take  advantage  of  any 
unseaworthiness  caused  by  his  own  act  upon 
an  implied  warranty.  He  desired  to  have  the 
boilers  taken  on  deck,  and  if  there  be  fault  in 
the  attempt  to  stow  them  in  that  manner,  he 
concurred  in,  and  was  a  party  to  it. 

Johnston  v.  Crane.  1  Kerr.  N.  B.  356;  Gould 
▼.  Oliver.  4  Bing.  N.  C.  142;  Brind  v.  Dale, 
8  C.  A  P.  207.    Ang.  on  Carr.  sees.  67,  217. 

Fifth.  The  Hbcl  does  not  aver  unseaworthi- 
ness, incapacity  or  fault  of  the  ship,  or  any  im- 
proper stowage  of  cargo,  or  any  overloading  of 
the  ship.  The  proofs  and  the  right  to  recover 
must  be  confined  to  the  allegations. 

1  Oar.'  A  P.  251;  Houseman  ▼.  Sch.  N. 
Carolina,  16  Pet.  60. 

The  evidence  baring  shown  that  the  master 
and  mariners  were  justified  in  the  jettison.  The 
burden  was  thrown  upon  the  libelant  to  show 
negligence  or  mify^onduct,  and  the  opinion  of 
the  District  Court  is,  in  this  respect,  erroneous. 

Brind  v.  Dale,  8  C.  &  P.  207 ;  Newton  v. 
Pope,  1  Cow.  109;  Clark  v.  Spence,  10  Watts, 
336;  Ang.  on  Carr.  sec.  61;  Stoiy  on  Bail, 
sec.  454. 

Sixth.  The  damages  decreed  to  the  libelant 
are  excessive. 

If  the  rule  that  has  generally  been  adopted 
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in  the  cases  where  the  vessel  reaches  the  port 
of  delivery  were  applied,  all  that  could  be  re- 
covered would  be  the  price  for  which  the  boil- 
ers could  have  beon  sold,  had  they  arrived  un- 
damaged at  the  port  of  destination. 

1  Am.  on  Ins.  202;  2  Arn.  on  Ins.  (Am.  ed.) 
043,  029,  932,  933;  2  Phill.  128,  129,  3  Kent, 
Com.  242;  Depau  v.  Ocean  Ins.  Co.  5  Cow. 
63;  Rogers  v.  Mechanics'  Ins.  Co.  2  Sto.  C.  C. 
173. 

Mr.  Daniel  Lord,  for  the  appellee: 

The  ship  sailed  from  New  York,  August  23, 
1851 ;  experienced  a  storm  at  sea,  near  Gulf 
Stream,  on  the  26th  of  August,  which  continued 
twenty-four  hours.     The  ship  labored  severely. 

On  the  29th  August,  after  the  gale,  the  mas- 
ter got  up  the  protest  signed  by  the  ship's  com- 
pany, declaring  that  for  the  future  preservation 
of  the  ship  all  persons  and  things  on  board,  the 
steam  boilers,  etc.,  on  deck,  should  be  thrown 
overboard.  The  ship  arrived  in  safety  at  San 
Francisco,  and  soon  after  her  arrival  was,  on 
the  30th  January,  1852,  proceeded  against  in 
admiralty  for  the  loss  of  the  shipment.  On  the 
30th  November,  1852,  the  District  Judge  de- 
creed for  the  libelant,  and  awarded  damages, 
$26,276  and  costs. 

From  which  decree  the  claimants  of  the 
ship,  on  the  3d  December,  18S2,  appealed  to 
this  court  on  the  pleadings  of  the  case  and  pro- 
ceedings in  the  cause. 

1.  The  contract  of  the  carrier  in  its  nature 
requires  the  utmost  care  and  diligence  on 
his  part,  and  .also  a  ship  fit  and  capable  of 
performing  the  engagement,  unless  defeated  in 
so  doing  by  vis  major.  Although  perils  of  the 
sea  be  the  immediate  cause,  still  they  are  not 
within  the  exception  unless  they  have  been 
encountered  after  all  the  obligation  of  the  car- 
rier has  been  performed. 

As  the  obligation  of  the  carrier  is,  by  his  own 
contract,  he  would  be  liable  on  the  principles 
of  law,  notwithstanding  all  accidents,  unless 
he  had  expressly  excepted  them.  And  the  ex- 
ception is  not  to  be  enlarged  by  implication. 

See  Spence  v.  Chodwick,  10  Ad.  ft  El.  524, 
where  the   law   is   reviewed. 

2.  Loading  a  ship  beyond  her  capacity  is  a 
matter  at  the  charge  of  the  carrier.  His  con- 
tract warrants  her  ability  to  perform  the  voy- 
age in  safety,  so  far  as  that  depends  on  the 
ship.  Secret  defects  are  at  his  risk,  and  not  at 
that  of  the  shipper.  He  is  to  determine  the 
quantity  of  cargo  she  can  safely  carry. 

3.  Has  the  carrier,  in  this  case,  shown  the 
jettison  within  the  exception,  as  thus  expound- 
ed? Has  the  ship  met  the  storms  and  gales  to 
be  expected  on  her  voyage,  with  suitable  fitness 
to  meet  them,  so  far  as  her  own  carrying 
qualities  and  a  reasonable  loading  are  involved  T 

After  a  full  examination  of  the  evidence,  the 
counsel  concludes  this  point  as  follows : 

The  vessel,  therefore,  although  at  the  time 
of  loading,  apparently  able  6>  carry  the  cargo 
where  it  was  stowed,  was  really  overloaded, 
and  unfit  to  carry  the  cargo.  The  cargo  really 
stood  no  chance  of  being  carried  when  the 
■hip  sailed  with  it,  under  an  engagement  to 
convey  it  safely  and  to  deliver  it  in  good 
order. 

See  Millward  v.  Hibbert,  3  Ad.  &  El.  (N.S.) 
leo.  Col.  Ins.  Co.  V.  Asbbjr,  13  Pet.  338. 
0O 


4.  The  libel  is  properly  brought  in  the  name 
of  Charles  Minturn,  consignee,  to  whom  the 
delivery  was  to  be  made,  and  by  whom  the 
freight  was  to  be  paid.  The  bill  of  lading  was 
a  sufficient  contract  and  title  paper  to  him. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
ern District  of  California,  sitting  in  admiralty. 
The  appellee  filed  his  libel  in  that  court  against 
the  ship  Hornet,  for  the  non-delivery  of  two 
steam  boilers  and  chimneys,  shipped  on  board 
that  vessel  in  the  port  of  New  York,  and  con- 
signed to  the  libelant. 

The  appellants  intervened,  as  owners  of  the 
ship,  and  upon  the  pleadings  and  proofs  the 
District  Court  made  a  decree  in  favor  of  the 
libelant.     The    claimants    appealed. 

The  first  question  to  be  determined  on  the 
appeal  is,  whether  the  libelant  had  a  right  to 
sue  in  his  own  name.  The  facts  bearing  on 
this  question  are,  that  on  July  19,  1861,  Ed- 
ward Minturn,  at  New  York,  made  a  contract 
with  the  agent  of  the  ship  Hornet,  which  was 
reduced  to  writing,  as  follows: 

Memorandum  of  agreement  to  ship  on  board 
the  ship  Hornet,  by  Edward  Minturn,  Esq., 
two  boilers,  two  chimneys  or  steam-chests, 
smoke-pipes  in  sheeU,  and  some  grate  bars,  in 
all  about  forty  tons  weight,  from  this  port  to 
San  Francisco,  California,  for  the  sum  of  $4,- 
600,  with  five  per  cent,  primage,  the  whole  to  go 
on  deck,  except  the  grate-bars  and  sheet-iron 
for  smoke-pipe.     It  is  understood  that  the  ship- 

fer  is  to  put  them  on  the  deck  of  the  vessel  at 
is  expense,  and  the  ship  is  to  discharge  them 
as  soon  as  convenient,  and  they  are  to  be  re- 
ceived at  Cunningham's  wharf,  in  San  Francis- 
co, without  other  than  the  ordinary  charge  per 
day  for  discharging.  It  is  further  understood 
that  the  said  boilers  are  to  be  ready  to  go  on 
board  the  'vessel  on  the  ninth  day  of  [*106 
August,  or  as  soon  thereafter  as  the  ship  may 
require  them,  giving  shipper  two  days  notice 
thereof. 

(Signed)  Edward    Minturn. 

E.  B.  Sutton, 
Agent  for  ship  Hornet 
It  appeared  that  the  boilers  and  chimneys 
were  manufactured  in  New  York,  upon  an  or- 
der given  by  James  Cunningham;  that  they 
were  intended  for  the  steamer  Senator,  a  boat 
then  in  California;  that  James  Cunningham 
and  Edward  Minturn  were  part  owners  of  The 
Senator,  and  that  they  paid  the  makers  for 
these  articles.  The  bill  of  lading  was  as  fol- 
lows: 

210.  Shipned,  in  good  order  and  well  condi- 
tioned, by  Edward  Minturn,  on  board  the  ship 
called  The  Hornet,  whereof  Lawrence  is  mas- 
ter, now  lying  in  the  port  of  New  York,  and 
bound  for  San  Francisco,  California,  to  say: 
two  boilers,  and  two  steam-chimneys  for  ditto, 
eight  pieces  sheet-iron  work,  three  pieces  pipe, 
one  band,  two  hundred  and  four  grate-bars, 
sixteen  grate-bar  bearers,  eight  boiler  bearers, 
six  man-hole  plates,  eight  boiler  doors,  one  bun- 
dle (four)  bolts,  two  boxes;  the  whole  to  be 
discharged  as  soon  as  convenient,  and  to  be  re- 
ceived at  Cunningham's  wharf,  in  San  Fran- 
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Cisco,  without  other  than  the  usual  or  ordinary 
charge  for  discharging  per  day,  being  marked 
mad  numbered  as  in  the  margin. 

Goods  to  be  de- 
livered at  the  ves- 
sel's tackles  when 
ready  to  be  de- 
livered. Not  ac- 
countable  for 
breakage,  leak- 
age  or    rust; 


FrelKht     $4,500  00 

6  per  cent,  prim- 
age            225  00 


$4,725  00 
E.  B.  Sdtton, 
84    Wall    Street. 
Dispatch      line      California 
packets. 


freight  payable  before  delivery,  if  required; 
and  are  to  be  delivered,  in  like  order  and  con- 
dition, at  the  port  of  San  Francisco  (the  dan- 
gers of  the  seas,  fire  and  collision  only  ex- 
cei'ted),  unto  Charles  Mintum,  or  to  bis  as- 
signs, be  or  they  paying  freight  for  the  said 
boilers,  steam-chimneys,  and  other  iron  work, 
$4,500,  with  five  per  cent,  primage,  and  average 
accustomed. 

In  witness  whereof  the  master  or  purser  of 
the  said  vessel  hath  afiirmed  to  four  bills  of 
lading,  all  of  this  tenor  and  date,  one  of  which 
being  accomplished,  the  others  to  stand  void. 

Dated  in  New  York,  August  19,  1851. 
(Signed)  William   W.   Lawrence. 

Upon  the  proofs  we  are  of  opinion  that  the 
libelant  had  a  right  to  sue  the  carrier  in  his 
own  name.  He  is  the  consignee  named  in  the 
bill  of  lading;  and,  in  the  tU>sence  of  evidence 
to  eontrol  the  effect  of  that  dociunent,  the 
107*]  property  is  presumed  to  *be  in  him.  In 
Kvans  v.  Marlett,  I  Lord  Raymond,  271,  it  is 
laid  down  that  "if  goods  by  bill  of  lading,  are 
consigned  to  A,  A  is  the  owner,  and  must 
bring  the  action  against  the  master  of  the  ship 
if  they  are  lost;  but  if  the  bill  be  special,  to 
be  delivered  to  A,  to  the  use  of  B,  B  ought  to 
bring  the  action." 

Whether  it  be  strictly  correct  to  afSrm 
that  in  the  case  first  put.  A  shall  have  a 
right  of  action  against  the  carrier,  though  in 
point  of  fact  he  be  only  an  agent  for  the 
consignor,  hai^  been  much  controverted.  In 
Griffith  T.  Ingledew,  6  S.  &  R.  420,  goods  were 
shipped  by  A  for  his  own  account  and  risk,  but 
deliverable  under  the  bill  of  lading  to  B  or  his 
assigns.  The  previous  decisions  were  examined 
with  great  care.  There  was  a  difference  of 
opinion  on  the  bench,  Mr.  Justice  Gibson  dis- 
senting; but  the  majority  of  the  court  held, 
that  by  force  of  the  bill  of  lading  the  legal 
title  was  in  the  consignee,  and  he  could  main- 
tain the  action. 

Since  that  decision  was  made,  the  question 
has  been  much  discussed,  both  in  this  country 
and  in  England.  It  is  not  easy  to  reconcile  the 
decisions.  We  shall  not  attempt  to  do  so  here; 
the  case  does  not  require  it.  For,  if  we  take 
the  rule  to  be  that  an  action  against  the  carrier 
cannot  be  brought  by  a  consignee  who  has  no 
beneficial  interest  in  the  goods,  it  still  remains 
true,  that  a  presumption  of  such  an  interest  in 
the  consignee  arises  from  a  bill  of  lading  which 
makes  the  goods  deliverable  to  him  or  his 
assigns.  This  is  admitted  in  the  cases  in  which 
it  has  been  held  that  the  consignee  had  not  the 
right  of  action  or  was  not  liable  for  the  freight, 
Coleman  v.  Lambert,  6  M.  &  W.  502;  Wright  ▼. 
Snell,  5  B.  &  A.  350;  Chandler  ▼.  Sprague^  5 
Met.  306.  ' 


In  Grove  ▼.  Brien  et  al.  8  How.  430,  this 
court  said:  "The  effect  of  a  consignment  of 
goods  generally  is  to  vest  the  property  in  the 
consignee;"  and  though  it  is  also  there  declared 
that  this  effect  may  be  controlled  by  special 
clauses  in  the  bill  of  lading,  or  by  evidence 
aliunde,  yet  the  general  effect  of  a  bill  of  lading 
to  raise  a  presumption  of  property  in  goods  in 
him  to  whom  it  makes  them  deliverable,  is  con- 
ceded. 

This  is  in  accordance  with  the  rule  given  in 
Abb.  on  Shipp.  415,  410. 

Such  being  the  presumption  arising  from  the 
bill  of  lading,  we  do  not  find  it  to  be  controlled 
by  any  proof  in  this  case.  It  does  appear  that 
Edward  Minturn  and  James  Cunningham  were 
part  owners  of  The  Senator,  for  which  boat 
these  boilers  and  chimneys  were  intended,  and 
that  they  contracted  with  the  makers  of  the 
articles  and  paid  for  them,  and  that  Edward 
Mintum  shipped  them  in  New  York.  But  all 
this  leaves  open  the  question  whether  the  li- 
belant was  not  the  managing  owner  *and  [*108 
ship's  husband  of  The  Senator,  residing  in  Cali- 
fornia, where  that  boat  was  employed,  attend- 
ing to  its  repairs  and  supplies,  for  the  joint  ac- 
count of  himself  and  the  other  owners.  Indeed, 
the  testimony  of  Squire,  an  agent  of  the  libel- 
ant, in  the  absence  of  all  other  evidence,  tends 
to  prove  that  such  was  the  fact;  for  he  speaks 
of  himself  as  acting  for  the  libelant  in'  refer- 
ence to  the  management  of  The  Senator,  and 
says  that  her  boilers  being  worn  out,  an  order 
was  sent  out  to  obtain  new  ones  to  replace  the 
old.  We  understand  this  order  to  have  been 
given  by  the  libelant  for  the  boilers  now  in 
question. 

Considering  the  burden  of  proof  to  have  been 
on  the  respondents  to  displace  the  prima  facie 
right  of  action  of  the  consignee  arising  from 
the  bill  of  lading;  that  for  aught  he  has 
shown,  and  upon  the  proof,  we  may  conclude 
that  the  consignee  ordered  these  articles  as  man- 
aging owner  of  The  Senator;  and  that  if  so, 
he,  as  consignee  and  managing  owner,  might 
sustain  the  libel  in  his  own  name,  this  objec- 
tion to  the  decree  must  be  overruled. 

The  next  inquiry  is,  whether  the  failure  to 
deliver  the  boilers  and  chimneys  is  justified. 

The  Hornet  sailed  from  New  York  on  the 
23d  of  August,  1851,  having  these  articles  on 
deck.  On  the  Sth  of  September  the  chimneys, 
and  on  the  I2th  of  September  the  boilers,  were 
thrown  overboard. 

Two  questions  arise: 

1.  Was  the  jettison  necessarily  made  for  the 
common  safety?    And  if  so, 

2.  Was  the  necessity  attributable  to  any, 
and  what,  fault  on  the  part  of  the  master  or 
the  vessel? 

The  material  facts  upon  which  the  first  of 
these  questions  depends,  are,  that  The  Hornet 
was  a  clipper  ship  of  about  1600  tons  burden, 
built  at  New  York  in  the  year  1850  and  1861, 
of  the  best  materials  in  use  for  first-class  ships 
at  that  port.  She  had  a  cargo  under  deck,  and 
the  weight  of  these  boilers  and  chimneys  on 
deck  was  somewhat  over  thirty-one  tons.  The 
height  of  each  of  the  boilers,  above  the  deck  at 
the  forward  end,  when  stowed,  was  about 
twelve  feet.  The  steam  chimneys  were  between 
five  and  six  feet  in  diameter,  and  besides  these 
there  was  a  piece  of  steam  ^v^a  -wtx^vi^^  w; 


Digitized  by 


Google 


100-1  le 


SUPSBMB    COUBT    OF   THB    UldTD    STATES. 


Deo.  riBM, 


pounds.  The  ship  sailed  on  the  23d  of  August, 
and  on  enterini;  tlie  gulf  stroam  encountered 
rather  heavy  weather  and  a  cross  sea.  The 
performance  of  the  vessel  in  this  sea  was  found 
to  be  bad.  On  the  2eth  a  gnle  came  on  from 
the  south,  veering  to  the  northwest,  and  lasted 
until  the  night  of  the  27tli. 

Though  this  gale  was  not  of  uncommon  sever- 
ity, it  raised  a  heavy  cross  sea.  The  effect  of 
109*]  this  sea  was  to  cause  the  ship  *to  roll 
down  to  leeward,  so  as  to  take  in  water  over 
her  rail;  she  rose  very  slowly  and  then  rolled 
over  to  windward,  straining  and  laboring  in  a 
manner  described  by  the  witnessess  as  very  un- 
usual. She  would  not  mind  her  helm,  but 
would  fall  off;  she  would  settle  down  aft  and 
take  in  water  over  her  stern,  and  plunged  heav- 
ily forward.  At  sundown  on  the  27tli,  the  wind 
lulled  and  the  sea  became  more  smooth.  It  was 
found  during  and  immediately  after  the  gale, 
that  the  ship  was  very  severely  strained,  so  as 
to  open  some  wood  ends  aft,  one  half  to  three 
quarters  of  an  inch,  and  her  waterway  seam 
half  an  inch,  and  that  other  injuries,  of  an 
alarming  character,  had  been  received.  The 
master  then  held  a  consultation  with  his  offi- 
cera,  and  drew  up  the  following  protest. 

August  29,  1851,  latitude  31*  0'  N.,  longi- 
tude 81  •  6'  W. 

At  sea,  on  board  ship  TTornet,  of  New  York, 
William  W.  Lawrence,  master,  bound  from  New 
York  to  San  Francisco,  California. 

We,  the  undersigned,  master.  ofReera  and 
mariners  of  the  ship  Hornet,  of  New  York,  do, 
after  mature  and  scrions  deliberation,  enter 
this  solemn  protest:  That  on  August  26th, 
1851,  the  ship  Hornet  being  then  in  or  about 
the  longitude  of  40°  W.,  latitude  37"  N.,  experi- 
enced a  gale  of  wind  from  south,  veering  to 
N.  W.;  and  that  during  said  gale,  which  lasted 
until  the  night  of  the  27th  of  August,  the  weight 
of  the  deck  load,  consisting  of  two  boilers,  with 
furnaces  attached,  and  two  stenm-chimneys 
(the  whole  supposed  to  be  of  the  weight  of  forty- 
tons,  or  thereabouts),  did  cause  the  ship  to  la- 
bor very  hard,  rolling  gunwale  deep,  shipping 
large  bodies  of  water,  straining  the  ship  in  her 
upper  works  and  decks,  causing  the  ship  to  leak 
badly,  and  her  pumps  constantly  worked,  plac- 
ing our  lives,  ship  and  cargo,  in  imminent  peril 
for  their  safety.  We  now,  therefore,  do  most 
seriously  and  solemnly  assert,  that  for  the  fu- 
ture preservation  of  the  ship,  and  thereby  our 
lives  and  cargo,  the  said  boilers,  fumnccd  and 
chimneys  are  unxnfc  on  the  decks,  and  for  the 
safety  of  the  whole  should  be  thrown  over- 
board as  soon  aa  possible,  the  weather  and  sea 
permitting. 

In  testimony  whereof  to  the  above,  we  here- 
by subscribe  our  respective  names. 

This  protest  was  signed  by  all  the  officers  and 
by  such  of  the  crew  as  could  write,  and  its  sub- 
stantial facts  are  testified  to  by  the  master  and 
officers  who  were  examined  in  the  cause  in 
such  a  manner  as  to  satisfy  us  of  their  truth. 

Upon  these  facts,  we  have  come  to  the  con- 
clusion that  the  jettison  wa«  necessary  for  the 
cc>mmon  safety. 

The  nature  of  the  case  Imposes  on  the  master 
the  duty,  and  clothes  him  with  the  power,  to 
HO*]  judge  and  determine  npon  the  'facts  be- 
fore bitti,  whether  a  jettison  be  necessary.    Ho 


derives  this  authority  from  the  implied  eon- 
srnt  of  all  concerned  in  the  common  adventure. 
The  obligation  of  the  owners  is  to  appoint  a 
competent  master,  having  reasonable  skill  and 
judgment,  and  courage,  and  they  are  liable,  if 
through  his  failure  to  possess  or  exert  these 
qualities,  in  any  emergency,  the  interest  of  the 
shippers  is  prejudiced.  But  they  do  not  con- 
tract for  his  infallibilitv,  nor  that  he  shall  do, 
in  an  emergency,  precisely  what,  after  the  event, 
others  may  think  would  have  been  best. 

If  he  was  a  competent  master,  if  an  emer- 
gency actually  existed  calling  for  a  decision, 
whether  to  make  a  jettison  of  a  part  of  the 
cargo;  if  he  appears  to  have  arrived  at  his  de- 
cision with  due  deliberation,  by  a  fair  exercise 
of  his  skill  and  discretion,  with  no  unreasonable 
timidity,  and  with  an  honest  intent  to  do  his 
duty,  the  jettison  is  lawful.  It  will  be  deemed 
to  have  been  necessary  for  the  common  safety, 
because  the  person  to  whom  the  law  has  in- 
trusted authority  to  decide  upon  and  make  it 
has  duly  exercised  that  authority. 

Applying  these  principles  to  the  case  before 
us,  we  find  no  reason  to  doubt  that  this  jettison 
was  thus  necessary.  It  is  true,  that  when  it 
was  actually  made,  the  sea  was  smooth,  and 
the  ship  in  no  immediate  danger.  But  it  sat- 
isfactorily appears  that  these  boilera  and  chim- 
neys could  not  be  thrown  overlxiard  without 
the  greatest  risk,  when  there  was  any  consid- 
erable sea.  To  require  delay  until  a  storm, 
would  be,  in  effect,  to  prohibit  the  sacrifice. 
Precaution  against  dangen,  which  are  certain 
to  occur,  is  surely  proper.  That  they  must  ex- 
perience gales  and  heavy  seas  at  that  season, 
in  that  voyage,  was  so  nearly  certain,  that  it 
was  not  unreasonable  to  act  on  the  assump- 
tion that  they  would  occur,  and  prepare  the 
ship  to  encounter  them  while  in  a  smooth  sea, 
when  alone  they  could  do  so. 

We  find  the  conduct  of  the  master  and  crew 
in  making  the  jettison  to  have  been  lawful,  and 
the  remaining  inquiry  is,  whether  the  necessity 
for  it  is  to  be  attributed  to  any  fault  on  the 
part  of  the  master  or  ownera. 

The  libel  alleges  the  loss  of  the  goods  to  have 
been  "through  the  mera  carelessness,,  unskill- 
fnlness  and  misconduct  of  the  said  master,  his 
mariners  and  servants." 

We  were  at  flrat  inclined  to  the  opinion  that 
this  allegation  is  not  broad  enough  to  put  in 
issue  what  the  libelants  have  at  the  hearing 
much  relied  on,  and  what  we  think  is  the  main 
question  in  this  part  of  the  case,  the  sufficiency 
of  the  ship  to  carry  this  cargo.  It  is,  no  doubt, 
the  general  rule,  that  the  owner  warrants  his 
ship  to  be  seaworthy  for  the  voyage  with  the 
cargo  contracted  for.  But  a  breach  of  this 
implied  contract  of  the  ownera  does  not  amount 
to  negligence,  or  want  of  skill  of  the  master  or 
marincra. 

•There  would  b«  much  difficulty,  ['111 
therefore,  in  maintaining,  as  a  general  propo- 
sition, than  an  allegation  of  negligence  of  the 
master  would  let  the  libelant  in  to  prove  un- 
seaworthiness of  the  vessel. 

But  it  must  be  observed  that  this  libelant 
relics  not  on  'general  unseaworthiness,  but  upon 
the  fact  that  a  vessel,  stanch  and  sufficient  to 
carry  a  cargo,  was  overloaded  by  this  burden 
on  the  deck;  and  as  the  quantity  of  lading  and 
the   consequent  trim  and  seaworthiness  of  a 
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▼esael  are  matters  as  to  which  the  master  ia, 
generally  speaking,  bound  to  exercise  his  skill, 
and  over  which  he  is  intrusted  for  the  benefit 
of  all  concerned  with  a  supervision,  his  failure 
to  do  so,  properly,  is  negligence,  for  which  the 
owner  may  be  liable.  While,  therefore,  we 
have  some  difliculty  in  respect  to  the  sullic!cncy 
of  this  allegation,  we  think  it  is  such  as  neces- 
sarily leads  ua  into  the  inquiry  whether  the  loss 
by  jettison  was  occasioned  by  negligence  of  the 
master  in  overloading  the  ship.  And  as  we  find 
it  extremely  difficult,  if  not  impossible,  to  dis- 
tinguish between  the  obligation  of  the  owners 
and  master  in  these  particulars,  we  shall  pro- 
ceed to  consider  the  question  whether  the  case 
ii  one  of  culpable  negligence,  or  is  within  the 
exception  of  perils  of  the  seas  contained  in  the 
bill  of  lading. 

There  can  be  no  doubt  that  a  loss  by  a  jetti- 
son, occasioned  by  a  peril  of  the  sea,  is  a  loss 
by  a  peril  of  the  sea.  In  that  case  the  sea  peril 
it  deemed  the  pro.ximate  cause  of  the  loss.  But 
if  a  jettison  of  a  cargo  becomes  necessary  in 
eonaequcnue  of  any  fault  or  breach  of  contract 
by  the  master  or  owners,  the  jettison  is  attrib- 
ntable  to  that  fault  or  breach  of  contract,  and 
not  to  sea  peril,  though  that  also  may  be  pres- 
ent and  enter  into  the  case.  This  distinction  is 
familiar  in  the  law  of  insurance.  General  Mut. 
Ins.  Co.  V.  Sherwood,  14  How.  365,  and  cases 
there  cited. 

Ib  this  r-ise,  did  the  necessity  for  the  jettison 
arise  from  any  fault  or  breach  of  contract  by 
the  master  or  owners  T 

Two  grounds  are  assumed  by  the  libelant. 
The  first  is,  that  considering  the  great  weight 
of  these  articles,  resting  upon  a  small  part  of 
the  upper  dock,  sufficient  means  were  not  used 
to  support  the  weight  and  stiffen  the  ship,  so 
aa  to  prevent  the  deck  from  being  strained. 

This  was  a  new  ship,  built  of  such  materials, 
and  so  fastened  and  braced,  as  to  be  uncom- 
monly strong.  The  owners  employed  a  ship 
carpenter,  who  had  worked  on  the  vessel  when 
bnilt,  to  do  what  he  deemed  necessary  to  sup- 
port this  unusual  weight  on  the  deck.  He  de- 
scribes what  was  done.  The  master  superin- 
tended these  alterations.  He  and  the  carpenter 
deemed  them  sufficient.  They  were  both  going 
lis*]  to  sea  in  the  vessel — the  one  *as  com- 
mander, the  other  as  carpenter — and  can  hardly 
be  supposed  to  have  omitted  anything  which 
they  thought'  necessary  for  safety.  The  owners 
do  not  appear  to  have  restricted  them,  in  point 
«(  expenditure.  We  cannot  avoid  the  conclu- 
sion tnat  everything  was  done  which  these  men 
thought  necessary;  and  possessing,  as  they 
most  be  presumed  to  have  done,  conpetent  skill 
in  their  respective  occupations,  they  believed 
this  part  of  the  cargo  was  securely  stowed  and 
fastened  and  stayed,  to  go  safely  on  the  voyage. 
In  point  of  fact,  however,  after  being  subjected 
to  the  action  of  the  sea  in  a  storm,  it  was  found 
tb«  deck  had  settled. 

The  second  ground  taken  by  the  libelants  is, 
tliai  the  ship  was  so  overloaded,  by  the  great 
weight  of  these  articles  on  deck,  as  to  be  un- 
seavorthy;  and  as  the  jettison  was  made  to 
relieve  the  vessel  from  this  condition,  the  own- 
en  are  responsible  for  the  loss.  In  part,  at 
least,  the  same  principles  of  law  will  be  found 
applicable  to  both  these  grounds,  and  therefore 
we  consider  them  together. 
IB  I<.  ed. 


The  principal  question — and  it  is  one  of  much 
importance — is,  what  is  the  extent  and  opera- 
tion of  the  implied  contract  of  the  owner  re- 
specting the  ability  of  his  ship  to  carry  a  par- 
ticular deck  load  which  he  receives  on  board, 
under  a  contract  that  it  shall  be  carried  on 
deck,  dangers  of  the  seas  excepted? 

In  general,  the  owner  warrants  the  sufficiency 
of  his  vessel  to  carry  the  cargo  put  on  board  by 
the  freighter,  provided  the  vessel  be  not  in- 
jured by  a  peril  of  the  sea.  Besides  this,  he 
contracts  for  the  use  of  due  care  and  skill  in 
slowing  the  cargo,  and  in  navigating  the  vessel. 

But,  in  applying  these  rules  to  cargo  on  deck, 
some  peculiar  considerations  must  be  borne  in 
mind. 

This  bill  of  lading  declares  that  the  property 
is  to  go  on  deck.  It  excepts  perils  of  the  seas. 
The  exception  must  be  construed  with  refer- 
ence to  the  particular  adventure,  which  the  con- 
tract of  affreightment  shows  was  contemplated 
by  the  parties.  Under  this  bill  of  loding  the 
question  is,  not  what  in  other  circumstances 
could  be  deemed  a  peril  of  the  sea,  but  what  is 
to  be  deemed  such  when  operating  on  this  ves- 
sel, with  this  deck  load.  If  a  very  burdensome 
cargo,  like  iron,  is  taken  on  board,  and  heavy 
weather  met  with,  and  a  jettison  made,  it 
would  not  be  a  ground  of  claim  against  the 
owner,  that  the  weather  encountered  would  not 
have  been  sufficient  to  justify  a  jettison  if  the 
cargo  had  been  cotton. 

And  when  this  freighter  consented  to  place 
on  the  deck  of  this  ship  his  boilers  and  chim- 
neys, weighing  upwards  of  thirty  tons,  not 
distributed  about  the  deck,  but  lying  in  a  small 
space,  must  he  not  be  taken  to  have  known 
that  their  necessary  effect  'might  be  to  [*113 
embarrass  the  sailing  of  the  ship  in  a  gale  of 
wind,  and  cause  lier  to  labor  in  a  heavy  sea. 
The  grounds  upon  which  the  rights  and  obli- 
gations, as  to  contribution,  of  owners  of  cargo 
on  deck,  in  case  of  jettison,  have  long  rest^, 
have  an  intimate  connection  with  this  question. 
Valin,  lib.  3,  tit.  8,  art.  12,  giving  the  reason 
of  the  rule,  that  goods  jettisoned  from  the 
deck  are  not  paid  for  in  general  average,  but 
contribute  if  not  thrown  over,  says :  "The  rea- 
son why  articles  on  deck,  thrown  overboard  or 
damaged,  are  not  contributed  for,  is,  that  as 
they  cannot  but  embarrass  the  working  of  the 
ship,  the  presumption  is,  that  they  have  been 
jettisoned  before  a  full  necessity  for  a  jettison 
of  cargo  arose,  and  only  because  they  hindered 
and  confused  the  maneuvering  of  the  vessel." 

This  has  been  still  more  clearly  expressed  by 
Locr£,  in  his  Commentary  on  the  Code  du  Com- 
merce Maritime,  lib.  2,  tit.  12,  art.  421.  He 
says:  "Perhaps  the  common  safety  would  not 
have  made  a  jettison  necessary  if  the  lading 
had  not  been  in  contravention  of  rule,  if  it 
had  not  brought  the  dangers  on  the  vessel,  or 
contributed  to  enhance  them."  Similar  views 
have  been  taken  by  the  most  approved  writers 
on  the  law  of  insurance  in  this  country  and  in 
England,  and  they  have  been  applied  in  many 
cases.  Abbott  on  Shipping,  481,  490,  and  notes; 
3  Kent's  Com.  240;  2  Phillips  on  Ins.  71;  2 
Arnold  on  Ins.  890.  It  was  remarked  by  Lord 
Denman,  in  Milward  r.  Ilibbert,  3  Ad.  A  El. 
(N.  S.)  120,  that  the  reason  assigned  by  Valin, 
that  goods  on  deck  emitarrassed  the  navigation 
of  the  ship,  is  not  sufficient  to  form  the  basis 
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of  a  universal  rule,  excluding  goods  on  deck 
from  tlie  benefit  of  contribution,  because  it  may 
be  that  in  mnny  cases,  goods  can  best  and  most 
safely  be  stowed  on  decic;  and  that  they  may, 
in  some  cases,  be  so  stowed  as  not  to  be  in  the 
way  of  the  crew  in  their  operations.  This  may 
be  true;  but  the  point  here  is,  not  whether 
there  may  be  cases  in  which  the  deck  load  does 
not  embarrass  the  navigation  or  increase  the 
danger  but  whether,  in  case  it  does  so,  the  ship- 
per who  has  consented  to  his  goods  being  placed 
on  deck,  under  a  special  contract,  and  not  pur- 
suant to  any  general  custom,  which  might  be 
evidence  of  the  safety  of  the  practice,  must 
not  be  taken  to  have  known  that  such  might 
be  its  effects. 

It  was  strongly  urged  by  the  libelant's  coun- 
sel that  the  shipper  could  not  be  supposed  to 
have,  and  should  not  suiTer  for  not  possessing, 
a  knowledge  of  the  capacity  or  sufficiency  of 
the  ship;  that  the  carrier  was  bound  to  know 
that  the  instrument,  by  which  he  agreed  to 
perform  a  particular  service,  was  sufficient  for 
for  that  service:  and  that,  as  these  carriers 
contracted  to  convey  this  deck  load  to  San 
114*]  Francisco,  they  were  obliged  to  'ascer- 
tain whether  placing  it  on  deck  would  overload 
their  vessel.     This  appears  to  have  been  the 

froimd  on  which  the  court  below  rested  its 
ecree. 

This  reasoning  would  be  quite  unanswerable 
if  applied  to  a  shipment  of  cargo  under  deck, 
or  to  its  being  laden  on  deck  without  the  con- 
sent of  the  merchant,  or  to  a  contract  in  which 
perils  of  the  sea  were  not  excepted.  But  the 
maritime  codes  and  writers  have  recognized 
the  distinction  between  cargo  placed  on  deck, 
with  the  consent  of  the  shipper,  and  cargo 
under  deck. 

There  is  not  one  of  them  which  gives  a  re- 
course against  the  master,  the  vessel,  or  the 
owners,  if  the  property  lost  had  been  placed 
on  deck  with  the  consent  of  its  owner;  and 
they  afford  very  high  evidence  of  the  general 
and  appropriate  usages,  in  this  particular,  of 
merchants  and  ship  owners.  Consolato,  par 
Pardessus,  ch.  186;  Ord.  de  Mar.  Valin,  lib.  2, 
tit.  1,  art  12;  Code  du  Ck>m.  Mar.  par  Locre, 
art.  229,  lib.  2,  tit.  4,  art.  229;  Emerigon,  ch. 
12,  sec.  42;  Boulay  Paty,  torn.  4,  666,  568. 

So  the  courts  of  this  country  and  England, 
and  the  writers  on  this  subject,  have  treated 
the  owner  of  goods  on  deck,  with  his  consent, 
as  not  having  a  claim  on  the  master  or  owner 
of  the  ship  in  case  of  jettison.  The  received 
law,  on  the  point,  is  expressed  by  ChancellM* 
Kent,  with  his  usual  precision,  in  3  Com.  240: 
"Nor  is  the  carrier  in  that  case  (jettison  of 
deck  load)  responsible  to  the  owner,  unless  the 
goods  were  stowed  on  deck  without  the  con- 
sent of  the  owner,  or  a  general  custom  binding 
him,  and  then  he  would  be  chargeable  with  the 
loss." 

The  cases  of  Smith  ▼.  Wright,  1  Cai.  43; 
Dodge  V.  Bartol,  6  Green.  286;  The  Brig  Thad- 
deuB,  4  Martin's  La.  682;  Story  on  Bailments, 
339,  sec.  631;  and  Gould  v.  Oliver,  4  Biog.  N. 
C.  142,  support  this  statement.  In  the  last- 
mentioned  case,  Tindal,  Ch.  J.  says:  "Now. 
where  the  loading  on  deck  has  taken  place  with 
the  consent  of  the  merchant,  it  is  obvious  that 
no  remedy  against  the  ship  owner  or  master 
64 


for  a  wrongful  loading  of  the  goods  on  deck, 
can  exist.  The  foreign  authorities  are,  indeed, 
express  on  that  point;  and  the  general  rule 
of  the  English  law,  that  no  one  can  maintain 
an  action  for  a  wrong,  where  he  has  consented 
or  contributed  to  the  act  which  occasions  his 
loss,  leads  to  the  same  conclusion." 

It  must  be  admitted  that  no  one  of  the  au- 
thorities referred  to  go  so  far  as  to  maintain 
that  the  ship  owner  contracts  no  obligation 
whatever  to  the  merchant  respecting  the  sufb- 
ciency  of  the  vessel  to  carry  the  deck  load  re- 
ceived on  board.  They  should  not  be  under- 
stood as  supporting  such  a  position.  The  ex- 
tent to  which  we  understand  them  to  go,  and 
the  law  which  *we  intend  to  lay  down,  [*115 
is  this:  that  if  the  vessel  is  seaworthy  to  carry 
a  cargo  under  deck,  and  there  was  no  general 
custom  to  carry  such  goods  on  deck  in  such  a 
voyage,  and  the  loss  is  to  attributed  solely 
to  the  fact  that  the  goods  were  on  deck,  and 
their  owner  had  consented  to  their  being  there, 
he  has  no  recourse  against  the  master,  owners, 
or  vessel,  for  a  jettison  rendered  necessary  for 
the  common  safety,  by  a  storm,  though  that 
storm,  in  all  probability,  would  have  produced 
no  injurious  effect  on  the  vessel  if  not  thus 
laden.  It  is  not  for  him  to  say  that,  in  the 
first  storm  the  vessel  encountered,  though  not 
of  unusual  severity,  she  proved  to  be  unable  to 
carry  the  deck  load,  and  so  was  not  of  suffi- 
cient capacity  to  perform  the  contract  into 
which  the  carrier  entered. 

The  carrier  does  not  contract  that  a  deck 
load  shall  not  embarrass  the  navigation  of  the 
vessel  in  a  storm,  or  that  it  shall  not  cause  her 
so  to  roll  and  labor  in  a  heavy  sea  as  to  strain 
and  endanger  the  vessel.  In  short,  he  does 
not  warrant  the  sufficiency  of  his  vessel,  if 
otherwise  stanch  and  seaworthy,  to  withstand 
any  extraordinary  action  of  the  sea  when  thus 
laden.  If  the  vessel  is  in  itself  stanch  and 
seaworthy,  and  her  inability  to  resist  a  storm 
arises  solely  from  the  position  of  a  part  of  the 
cargo  on  the  deck,  the  owner  of  the  cargo,  who 
has  consented  to  this  mode  of  shipment,  can- 
not recover  from  the  ship  or  its  owners,  on  th« 
ground  of  negligence  or  breach  of  an  implied 
contract  respecting  seaworthiness.  His  right 
to  contribution  is  not  involved  in  this  case. 

Applying  these  principles  to  the  case  befors 
us,  there  is  no  difficulty  in  coming  to  a  satis- 
factory conclusion.  This  vessel  was  uncom- 
monly stanch  and'  strong.  The  amount  of 
dead  weight  on  board  was  not  excessive,  for 
there  is  no  pretense  that  she  was  too  deep  in 
the  water.  There  was  no  apparent  inability 
to  carry  the  deck  load  when  she  sailed,  nor 
until  heavy  seas  were  encountered.  Her  in- 
ability to  carry  these  boilers  and  chimneys 
arose  solely  from  their  particular  position  on 
deck. 

The  libelant,  through  the  shipper  in  New 
York,  consented  to  their  being  placed  in  this 
position.  He  took  the  risk  of  their  rendering 
the  ship  unmanageable  in  a  storm;  and  he, 
and  not  the  ship  owners,  must  bear  the  loss 
occasioned  by  their  being  placed  on  the  deck, 
80  far  as  the  liability  for  the  loss  rests  upon 
any  ground  of  negligence  in  the  place  of  stow- 
age, or  breach  of  warranty  respecting  the  sea- 
worthiness of  the  vesseL    As  to  the  argument, 
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that  there  was  negli^nee  in  not  properly 
stowing  and  supporting  this  biirdon  on  deck, 
\vc  think  it  is  not  made  out  in  proof.  Tlic  mas- 
ter is  bound  to  use  due  diligence  and  skill  in 
stowing  and  staying  the  cargo;  but  there  is  no 
absolute  warranty  that  what  is  done  shall 
116*]  prove  sulTicirnt.  We  are  of  'opinion 
that  due  diligence  and  skill  were  used.  Be- 
sides, we  do  not  find  the  necessity  for  the  jetti- 
son attributable  to  any  defects  in  these  partic- 
ulars. It  may  be  that  additional  supports  of 
the  lower  deck  would  have  assisted  the  vessel 
in  bearing  the  weight,  but  we  see  no  reason  to 
l>elicve  they  would  have  enabled  it  to  carry  this 
unusual  burden  through  a  storm;  and  therefore, 
if  we  found  negligence  in  this  particular,  we 
could  not  declare  that  the  loss  was  to  be  at- 
tributed to  it. 

The  decree  of  the  District  Court  is  to  be  re- 
versed, and  the  cause  remanded,  with  directions 
to  di-sniiss  the  libel  with  costs. 

Decree  reversed  and  cause  remanded. 


ADAM  D.  STEWART,  Pl'ff  in  Er., 

V. 

THE  UNITED  STATES. 

(See  S.  C.  17  How.  110-130.) 
Collector — extra  compensation. 

Section  18  of  the  Act  of  Hay  7,  1822.  was  In- 
tFoik-d  lo  provide  to  the  collector,  and  other  officers 
Dan.i-J  thi-rein,  cempensatlon  for  extraoi-dinary 
•«rvk-i-a  incident  to  tneir  respective  offlcea,  and  to 
tlirui    only. 

It  does  not  embrace  compensation  to  the  collect- 
or   for    servlcos    as    inspector. 

Collector,  as  such,  cannot  claim  compensation  for 
tervicesi  imposed  by  law  upon  bis  subordinate,  the 
performance  of  wblcb  It  Is  his  duty  to  supervise 
ind  enforce. 


Argued  Dec.  26,  1854. 


Decided  Jan.  0,  1855. 


Iy  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Columbia,  hold- 
cn  in  and  for  the  County  of  Washington. 

This  was  an  action  of  assumpsit,  brought  in 
the  court  below  to  determine  the  construction 
nf  the  law  relating  to  the  ofliccrs  of  the  cus- 
toms. The  general  issue  was  pleaded  and  the 
case  tried  upon  an  agreed  statement  of  facts, 
vhich  appears  in  the  opinion  of  the  court.  Ver- 
dict and  judgment  in  the  court  below  having 
been  in  favor  of  U.  S.,  the  case  is  now  here  on 
a  writ  of  error. 
Mr.  Walter  S.  Cox,  for  the  plaintiff  in  error: 
1.  The  Act  of  Congress  of  May  7th,  1822, 
d'H-s  not  apply  to  cases  in  which  a  collector 
holds  nt  the  same  time  the  ofltcc  of  collector 
and  any  other  distinct  and  independent  office 
nrofriiizpd  by  law,  by  distinct  and  independ- 
ent iipiHiintmeiit. 

If  the  literal  meaning  of  the  Statute  would 
extend  to  rases  which  the  court  are  satisfied 
the  l.r<riHlature  never  contemplated,  or  which 
would  lead  to  absurd  consequences,  the  opera- 
tion of  the  statute  must  be  restrained  to  nar- 
rower limits  than  the  words  import. 

2  Inst.  ."WO;   Bac.  Abr.  Stat.  I.  5;   1   Black, 
88;  Brewer's  Lessee  v.  Bloughor,  14  Pet.  178;  U. 
S.  V.  Fisher.  2  Cr.  358;  1  Cond.  421. 
15  li.  ed. 


Repeals  by  implication,  whether  general  or 
partial,  are  not  f;>vored  by  the  law;  and  there 
must  be  positive  ropu;iniincy  lictween  the  old 
and  the  new  law  to  make  a  repeal  by  implica- 
tion. 

Dwnrris  on  Statutes,  674;  Wood  v.  U.  8.  16 
Pet.  342. 

There  are  two  seta  of  phrases  in  the  laws. 
The  lijfh  section  of  the  Act  of  May  7,  1822, 
which  limits  the  amount  to  bo  received  by  a 
deputy-collector  "for  any  services  he  may  per- 
form for  the  United  States  in  any  ofiice  or 
capacity,"  is  s-.ipposed  to  indicate  the  same  pol- 
icy as  tlie  I8th  section,  and  to  apply  only  to 
services  rendered  by  him  as  deputy-collector, 
and  not  to  cases  where  he  is  invested  at  the 
same  time  with  another  distinct  ofiice. 

On  the  other  hand,  the  I4th  section  employs 
a  distinct  language,  to  apply  to  distinct  of- 
fices. 

The  difference  between  the  two  forms  of  lan- 
guage is  shown,  and  the  above  views  generally 
are  sustained,  in  the  case  of  U.  8.  v.  Morse,  3 
Story,  87.  The  meaning  of  this  Act  is  at  least 
doubtful;  and  if  so,  it  should  be  construed  fa- 
vorably to  the  plaintiff  in  error.      lb. 

II.  If  our  construction  of  the  Act  of  May  7, 
1822,  be  correct,  the  plaintiff  in  error  was  en- 
titled to  the  conpensation  claimed  by  him  in 
his  accounts  for  the  4th  quarter  of  the  vcar 
1832. 

By  the  Act  of  March  2,  1709,  ch.  22,  sec.  21, 
1  I^aws  U.  S.  027,  collectors  are  to  appoint  in- 
spectors, with  the  approbation  of  the  principal 
olficor  of  the  Treasury  Department. 

By  the  Act  of  March  3,  1815,  ch.  94,  sec.  3, 
3  Laws  U.  S.  231,  continued  in  force  by  Acts 
of  April  27,  1816,  and  March  3,  1817,  inspect- 
ors are  declared  to  be  officers  of  the  customs, 
and  required  to  take  an  oath  of  office. 

The  Act  to  regulate  the  collection  of  duties, 
etc.,  of  July  31,  1780,  1  Laws  U.  S.  45,  lim- 
its the  compensation  of  inspectors  to  $1.25  for 
every  day  of  actual  employment. 

The  Act  of  March  2,  1709,  sec.  2,  1  Laws  U. 
S.  707,  increases  the  maximum  to  $2  per  day; 
and  the  Act  of  April  26,  1816,  3  Laws  U.  S. 
300,  makes  it  $3  per  day. 

Under  these  Acts,  the  Secretary  of  the  Treas- 
ury, in  1820,  established  the  compensation  of 
the  plaintiff  in  error  at  $3  per  day.  He  con- 
tinued in  the  office  until  iJanuary  15,  1833. 
Under  the  fixation  of  his  salary  by  the  proper 
officer,  after  the  service  was  rendered,  he  ac- 
quired a  vested  right  to  the  compensation  es- 
tablished by  the  Secretary,  unless  the  Act  of 
May  7,  1822,  sec.  18,  reduced  his  compensation; 
and  that,  too,  even  if  the  Secretary  erred,  either 
in  the  appointment  to  office  or  the  fixation 
of  salary. 

U.  S.  V.  McCall,  Gilp.  563;  U.  S.  v.  Mac- 
daniel,  7  Pet.  15. 

III.  The  act  of  the  Secretary  related  entirely 
to  the  past,  and  must  therefore  be  construed  to 
be  a  mere  decision,  which,  if  erroneous,  cannot 
conclude  the  judgment  of  the  court. 

U.  S.  v.  Dickson,  15  Pet.  141. 
Mr.    0.    Gushing,   Atty.-Gen.,   for   defendant 
in  error: 
Act  of  7  May,  1822,  3  Stat,  at  L.  by  L.  ft 
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B.  696,  eh.  107,  sec.  18,  which  took  effect  1st 
July,  1822,  enacts:  "No  collector,  surveyor  or 
naval  officer,  shall  ever  receive  more  than  $400 
annually,  exclusive  of  his  compensation  as  col- 
lector, surveyor  or  naval  ollicer,  and  the  fines 
and  forfeitures  allowed  by  law  for  any  ser- 
vices he  may  perform  for  the  United  States 
in  any  other  ollice  or  capacity." 

The  said  Stewart  has  twcn  allowed,  in  the 
adjustment  of  his  accounts,  the  said  sum  of 
$400  annually,  since  the  30th  June,  1822,  over 
and  above  his  com]>ensation  as  Collector,  and 
the  fines  and  forfeitures  allowed  by  law.  But 
notwithstanding  the  .<iaid  Act  of  1822,  Mr.  Stew- 
art claimed  to  be  allowed  the  further  compen- 
sation, at  the  rate  of  $3  per  day  from  the  1st  of 
July,  1822,  during  his  continuance  in  office, 
until  the  I4th  of  January,  1833,  which  the  ac- 
counting officers  of  the  Treasury  have  uniform- 
ly rejected,  as  often  as  presented,  since  the 
said  1st  July,  1822. 

This  rejected  claim  of  $3  per  day  as  inspect- 
or of  the  customs,  while  he  was  also  collector  of 
the  district,  is  the  subject  of  the  bill  of  excep- 
tions, and  of  this  writ  of  error,  by  Mr.  Stew- 
art. 

That  the  offices  of  collector  of  the  district 
and  of  inspector  of  the  customs  arc  distinct 
and  separate,  is  admitted;  but  that  does  not 
make  an  exception  from  the  inhibition  of  the 
Act  of  1S22,  "that  no  collector  .  .  .  shall 
ever  receive  more  than  $400  annually,  exclus- 
ive, etc.,  .  .  .  for  any  services  he  may  per- 
form for  the  United  States  in  any  other  office 
or  capacity." 

The  2l8t  section  of  the  Act  of  2d  March, 
1709,  to  regulate  the  collection  of  duties  on  im- 
ports and  tonnage,  1  Stat,  at  L.  by  L.  k  B. 
sec.  G42,  ch.  22,  shows  that  the  several  offices 
of  collector,  naval  officer  and  inspector,  are 
distinct. 

The  appointment,  as  a  constitutional  act, 
lies  with  the  Secretary  of  the  Treasury,  the 
language  of  the  Statute  being  quite  inexact, 
and  running  as  if  the  Secretary  merely  pos- 
sessed a  power  of  approving  or  disapproving. 
In  fact,  he,  and  he  alone,  appoints. 

Marbury  v.  Madison,  1  Cr.  137,  155;  U.  S. 
V.  Batchelder,  2  Gal.  15;  U.  S.  v.  Wood,  2  Gal. 
301;  Mr.  Legare's  Opinion,  Opinions  Atty.-Gcn. 
pp.  1577,  1579. 

But  the  inconvenience  remains,  of  having  the 
collector,  as  collector,  employ  himself  as  in- 
Hpeclor.  Act  to  Establish  the  Compensations  of 
Officers  employed  in  the  Collection  of  Imports 
and  Tonnage,  1  Stat,  at  L.  by  L.  &  B.  707, 
th.  23,  sec.  2. 

The  compensation  to  inspectors  was  increased 
by  a  subs<'qupnt  Act,  so  that  the  maximum  of 
allowance  is  $3  per  day. 

By  the  Act  to  regulate  the  collection  of  du- 
ties on  imports  and  tonnage,  approved  2d  March, 
1709,  1  Stat,  at  L.;  by  L.  &  B.  p.  642,  ch.  22, 
sec.  21,  "The  surveyor  shall  superintend  and 
direct  all  inspectors,  weighers,  measurers  and 
gangers  within  his  port;  and  shall,  once  every 
week,  report  to  the  collector  the  name  or  names 
of  such  inspectors,  weighers,  gangers  or  meas- 
urers, as  may  be  absent  from,  or  neglect  to  do, 
their  duty.  .  .  And  at  the  ports  to  which  a 
collector  only  is  assigned,  such  collector  shall 
solely  execute  all  the  duties  in  which  the  co- 
«• 


operation  of  the  naval  officer  is  required,  as 
aforesaid,  and  shall  also,  so  far  as  may  be,  per- 
form all  the  duties  prescribed  to  the  surveyors, 
at  the  ports  where  such  offices  are  established." 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  upon  a  writ  of  er- 
ror to  a  judgment  of  the  Circuit  Court  of  the 
United  States  for  Washington  County,  in  the 
District  of  Columbia,  in  favor  of  the  defend- 
ants in  error,  against  the  plaintiff,  as  Collector 
of  the  revenue  for  the  District  of  Michilimack- 
inac  The  jury,  upon  the  trial  in  the  Circuit 
•Court,  rendered  a  verdict  for  the  de-  [*125 
fendants  in  error  for  the  sum  of  $038.81,  with 
interest  thereon  from  the  13th  day  of  January, 
1833;  and  for  this  amount  the  court,  at  its 
Octobep  T«rm,  1852,  gave  judgment. 

The  questions  of  law  passed  upon  and  re- 
served by  a  bill  of  e.vceptioiis  in  the  court  be- 
low, and  which  this  court  are  now  called  on  to 
review,  arises  from  the  following  agreed  state- 
ment of  facts,  viz.: 

That  on  or  about  the  12th  March,  1818,  the 
defendant  was  appointed  by  the  President  of 
the  United  States,  collector  for  the  district  of 
Michilimackinac,  and  inspector  of  the  revenue 
for  the  jmrt  thereof;  which  offices  he  continued 
to  hold,  by  successive  reappointments,  and  to 
receive  the  emoluments  of,  till  the  15th  day  of 
January,  1833. 

"That  on  or  about  the  1st  April,  1819,  the 
defendant  was  appointed,  by  the  Secretary  of 
the  Treasury,  inspector  of  the  customs  for  the 
porjt  of  Micliiliroarkinac;  which  office  he  con- 
tinued to  hold,  under  his  original  appointment, 
until  January  15th,  1833.  The  defendant's  ia 
the  only  case  found  on  record  of  a  collector 
holding  at  the  same  time  the  office  of  inspector 
of  the  customs.  His  allowance,  in  that  ca- 
pacity, was  fixed  by  the  Secretary  at  $40  a 
month,  and  so  continued  until  the  second  quar- 
ter of  the  year  1820,  when  it  was  increased  by 
the  Secretary  to  $3  per  day,  the  maximum  al- 
lowance permitted  by  law  to  a  regular  inspect- 
or of  the  customs.  The  defendant  continued  to 
be  paid,  as  inspector  of  the  customs,  at  this 
rate,  till  the  1st  of  July,  1822,  when  the  Act  of 
Congress  of  7th  May,  1822,  went  into  effect, 
entitled:  'An  Act  further  to  establish  the  com- 
pensation of  officers  of  the  customs,  and  to 
alter  certain  collection  districts,  and  for  other 
purposes.'  3  U.  S.  Stat,  at  h.  603.  The  1 8th 
section  of  this  Act  is  as  follows:  'No  collector, 
surveyor  or  naval  officer  shall  ever  receive  more 
than  $400  annually,  exclusive  of  his  compen- 
sation as  collector,  surveyor,  or  naval  officer, 
and  the  fines  and  forfeitures  allowed  by  law 
for  any  services  he  may  perform  for  the  United 
States  in  any  other  office  or  capacity.'" 

"A  copy  of  the  foregoing  law  was  duly  trans- 
mitted by  the  Treasury  Department  to  the  de- 
fendant. In  his  accounts  for  the  3d  and  4th 
quarters  of  the  year  1822,  the  defendant  charged 
compensation  at  the  rate  of  $3  a  day,  as  in- 
spector of  customs,  which  charge  was  disal- 
lowed at  the  treasury;  and  in  his  accounts  for 
the  three  first  quarters  of  the  year  1823,  he 
charged  compensation  at  the  rate  of  $40  a 
month,  as  inspector  of  the  customs,  which  lat- 
ter charge  was  also  disallowed  at  the  treasury. 
The  defendant  rendered  several  other  accounts, 
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eoBtminiiig  no  dimrge  as  inspector  of  the  cus- 
Uam,  tOltheend  of  the  year  1824.  Inatreas- 
urj  ictilement,  made  at  that  date,  the  defend- 
!!•*]  ant  is  *eredited  with  $1,000,  the  amount 
of  an  allowaaoe  made  by  the  Secretary  of  the 
Treasuy  to  tiie  eollector,  for  services  as  in- 
spector, from  1st  July,  1822,  to  SIst  December, 
1824,  at  9400  per  annum.'  In  his  aecotmt  ren- 
dered for  the  1st  quarter  of  the  year  1825, 
the  defendant  char^  himself  with  the  bal- 
anee  found  due  from  him  on  the  next  preced- 
ing settliment,  in  which  he  had  been  allowed 
bat  9400  per  annum  as  inspector  of  the  cus- 
toms; and  in  his  several  suceessive  settlements 
from  that  time  to  Slst  of  December,  1831,  eon- 
tinned  to  charge  only  9400  per  annum  as  in- 
spector of  the  customs." 

•^  the  Act  of  2d  Mueh.  1831.  to  regulate 
tlw  foreign  and  coasting  trade  on  the  northern, 
Borthwenem  and  northeastern  frontiers  of  the 
United  States,  and  for  other  purposes,'  4th  U. 
8.  St  at  L.  487,  the  compensation  of  every  eol- 
iMtor  on  the  northern  and  northeastern  and 
Borthweatem  lalces  and  rirers,  'was  fixed  at  an 
SBKmnt  equal  to  the  entire  compensation  re- 
ceired  by  sneh  oflBoer  durins  the  past  year.' 
The  defendant  was  credited,  in  1831,  i^  sub- 
•tqnently,  with  the  compensation  allowed  to 
Um  in  1830,  being  9836  M,,  which  included 
1400,  allowed  him  as  inspector  of  the  customs, 
la  1832,  he  charged  his  compensation  under 
tlw  law;  but  in  the  4th  quarter  of  that  year  he 
dsfaaed  the  difference  between  9400  and  91,005 
t  year,  from  the  30th  of  June,  1822,  to  the  31st 
of  December,  1832,  *being  97,297  ^,  for  ten 
jtm  and  six  montlis.  Tnis  claim  was,  before 
the  commencement  of  this  suit,  presented  to 
tbe  scoounting  oflScers  of  the  treasury  for  their 
tumioation,  and  was  disallowed.  On  tlie  fore- 
going evidence  the  counsel  for  the  defendant 
prsyed  the  court  to  instruct  the  jury  as  fol- 
lowi:  That  the  18th  section  of  the  Act  of  Con- 
pot,  passed  on  the  7th  of  Ifay,  1822,  farthw 
to  establish  the  compensation  of  tlie  officers  of 
tk«  eostoms,  etc,  was  not  intended  to  operate, 
lad  ought  not  to  be  construed  as  operating,  so 
u  to  hmit  the  salary  or  compensation  of  any 
diftrict  officer,  which  may  by  distinct  and  in- 
dependent appointment  be  vested  in  the  person 
of  one  holding  at  the  same  time  the  separate 
oSoe  of  collector,  surveyor,  or  naval  officer; 
sad  that  such  limitation  applies  only  to  cases 
'ken  the  collector,  surveyor,  or  naval  officer 
■•  eilled  to  perform  services  in  any  other  office 
or  esMcity,  in  virtue  of,  and  as  np  incident  to 
Ui  ofice;  not  to  any  case  where  either  of  those 
offiwn  was  appointed  to  and  executed  the  du- 
ties of  another  separate  office,  whilst  collector, 
nnveyor,  or  naval  officer." 

*If,  therefore,  the  defendant  was  app<rinted 
to,  and  held  and  exercised  the  office  of  inspector 
of  cvstems,  at  the  same  tima  as  that  of  eoUeetor 
of  lOeUlfanaekinae,  such  office  of  inspector 
«u  not  within  the  purview  of  the  18th  section 
•f  the  said  Act. 

*WUeh  instruction  the  eoort  refused  to  give." 
Ill*]  •In  the  above  statement  of  the  claim 
of  Um  plaintiff  in  error  there  is  an  apparent 
*oiifiision  in  terms,  which  it  may  be  proper  here 
to  mentipn,  although  its  elucidation  is  not 
dMoed  essential  to  the  decision  of  this  ease. 
»«s,  it  is  said  that  the  plaintiff  in  error  was, 
h  Uareh,  1818,  eomnussioned  by  tbe  President, 


collector  for  the  district  of  Michilimackinae,  and 
inspector  of  the  revenue  for  the  port  thereof, 
which  offices  he  held  by  successive  commissions 
until  the  15th  January,  1883.  In  the  next  place 
it  is  stated  that  the  plaintiff  in  error  was,  on 
the  Ist  of  April,  1810,  appointed  by  the  Secre- 
tary of  the  Treasury  inspector  of  the  customs 
for  that  port,  which  latter  t^Sce  he  also  con- 
tinned  to  nold  under  this  appointment  until  the 
16th  of  January,  1833. 

If  by  these  two  statements  a  distinction  is 
designed  between  the  office  of  inspector  of  the 
revenue  and  that  of  inspector  of  the  customs, 
this  court  can  perceive  no  warrant  for  any 
such  distinction,  but  must  regard  the  terms 
used  as  properly  applicable  to  those  inspectors 
or  agents  wno,  by  the  21st  section  of  the  Rev- 
enue Law  of  March  2,  1799,  are  authorized,  to- 
gether with  wdghers,  gangers  and  measurers, 
to  be  employed  by  tbe  collectors,  with  the  ap- 
probation of  the  officer  at  the  head  of  the 
Treasury  Department. 

Again,  regarding  as  we  do  the  place  of  in- 
spector, alleged  to  have  been  conferred  by  each 
of  the  appointments  spoken  of  by  the  plaintiff, 
to  be  the  same  in  character  and  objects  as  pro- 
vided in  the  Statutes,  there  would  be  a  manifest 
irregularity  in  an  attempt  to  refer  its  origin 
and  commencement  to  different  sources  of  crea- 
tion, and  thus  to  cover  the  same  duties  and  ob- 
ligations, and  for  the  same  period  of  time,  un- 
der the  guise  of  distinct  and  separate  commis- 
sions. 

The  foundation  of  the  claim  preferred  by  the 
plaintiff  in  error,  rests  on  the  position  that  the 
offices  of  collector  and  surveyor  are  separate 
and  different  in  their  character,  and  in  the  pow- 
ers and  duties  allotted  to  each;  and  that  under 
his  separate  commission,  and  in  the  discharge 
of  his  separate  and  appropriate  duties,  eadi 
officer  is  entitled  to  his  separate  and  appropri- 
ate compensation. 

Let  us  examine  this  proposition;  nay,  let  it, 
as  a  general  proposition,  be  conceded;  the  in- 
quiry  vrill  still  remain,  how  far  the  concession 
will  sustain  the  claim  of  the  plaintiff  in  tbo 
present  instance. 

It  is  undeniably  true,  that  the  Act  of  Con- 
gress of  March  2d.  1700,  1  SUt.  at  L.  642, 
creates  and  enumerates  separately  the  differ- 
ent offices  of  collector,  naval  officer,  surveyor 
of  the  port,  inspector,  weigher,  gaueer,  and 
measurer,  and  defines  and  prescribes  tne  func- 
tions and  duties  of  each  respectively.  And  it 
is  clear  that  in  ports  or  districts  in  which  all 
these  offices  *are  called  into  actual  exist-  [*1S8 
enee,  the  functions  and  duties  assigned  to  any 
one  of  them  are  not  appropriated,  in  terms  nor 
by  necessary  implication,  to  any  of  the  others; 
on  the  contrary,  those  duties  and  functions,  as 
distributed  by  the  law  appear  to  be  different 
and  in  some  sense  incompatible  with  their  union 
in  the  same  individual,  being  in  some  instances 
in  their  nature  supervisory,  and  being  designed 
to  ensure  the  fulfilment  of  a  portion  of  those 
duties  by  others'. 

But  whilst  this  is  the  case,  there  cannot  be 
denied  to  Congress  the  power,  under  circum- 
stances satisfactory  to  themselves,  to  blend  in 
the  same  person  or  office  functions  or  duties 
which,  under  another  aspect  of  facts,  they  have 
thought  it  proper  to  divide  and  distribute. 
This  is  clearly  a  question  of  legislative  disore- 
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tion,  bearing  npon  views  of  public  necessity  or 
policy;  and  accordingly  we  find,  that,  in  view 
of  such  policy  or  necessity.  Congress  have,  by 
the  very  same  Act  of  March  2,  1799,  materially 
modified,  and  to  a  certain  extent  contravened, 
the  previous  organization  prescribed  for  the 
collection  of  the  revenue,  adapting  such  modi- 
fication to  the  facts  or  necessities,  as  they 
really  exist. 

Notwithstanding,  however,  the  power  must 
be  conceded  to  Congress  to  combine  in  the 
same  officer  duties  and  powers  in  their  nature 
seemingly  incompatible,  that  power  can  be 
conceded  to  the  legislative  authority  alone  and 
expressly  declared,  and  cannot  be  implied  upon 
any  sound  principle  of  legal  interpretation  or 
of  public  policy.  Congress  have,  it  is  true,  or- 
dained, in  certain  conjunctures,  the  union  of 
the  duties  of  collector,  naval  officer,  and  aur- 
veyor  of  the  port,  but  tmder  no  circumstances 
have  transferred  to  either  of  the  officers  just 
enumerated  the  duties  of  inspector  of  the  cus- 
toms. This  last-named  agent,  it  is  said  by  the 
Statute,  may,  with  the  approbation  of  the 
officer  at  the  head  of  the  Treasury  Department, 
be  employed  by  the  collector.  Under  this  pro- 
vision of  the  Statute  the  question  arises,  wheth- 
er the  collector  qua  collector  can,  under  any 
circumstances,  apart  from  express  legislative 
direction,  become  inspector  of  the  customs, 
or  under  the  authority  to  employ  such  an  agent 
can  contract  with  himself  to  employ  himself 
as  such  an  agent?  We  are  very  sure  that 
such  a  prooeedmg  on  the  part  of  the  collector 
is  not  authorized  by  the  language  of  the  Stat- 
ute, and  we  think  it  not  warranted  by  any 
sound  principle  of  policy,  which  on  the  con- 
trary would  inculcate  a  course  tending  rather 
to  prevent  than  to  invite  to  fraud  or  collusion. 
The  collector  therefore  is  not  the  inspector  vir- 
tute  officii,  nor  warranted  in  employing  himself 
as  inspector,  nor  in  assuming  the  functions, 
nor  in  claiming  the  compensation,  allowable  to 
the  latter  officer. 

In  the  case  under  consideration,  the  plaintiff 
189*]  in  error  has,  by  'the  accounting  officers 
of  the  government,  been  allowed  for  compensa- 
tion, as  inspector,  the  sum  of  $40  per  month, 
until  some  time  in  the  year  1820;  and  from  the 
period  last  mentioned  he  was,  for  similar  ser- 
vices, allowed  the  compensation  of  $3  per  diem, 
until  the  let  of  July,  1822,  from  which  last 
period  the  compensation  of  the  collector  was 
umited  by  the  government,  for  all  extra  ser- 
vices, to  the  sum  of  $400  per  annum,  under  the 
18th  section  of  the  Act  of  May  7,  1822,  which 
declares:  "That  no  collector,  surveyor,  or  naval 
officer,  shall  ever  receive  more  than  $400  an- 
nually, exclusive  of  his  compensation  as  col- 
lector, surveyor,  or  naval  officer,  and  the  fines 
and  forfeitures  allowed  by  law  for  any  services 
he  may  perform  for  the  United  States  in  any 
other  office  or  capacity." 

The  several  allowances  made  by  the  govern- 
ment to  the  plaintiff  in  error,  as  inspector  of 
the*  customs,  and  received  by  him  in  that 
character,  and  acquiesced  in  by  both  parties, 
may  be  regarded  as  no  longer  presenting  sub- 
jects of  controversy;  but  the  facts  of  such  al- 
lowances, and  the  acceptance  of  them,  cannot 
be  permitted  to  control  the  construction  of  a 
public  law,  nor  to  influence  a  claim  now  as- 
serted under  the  provisions  of  that  law:  much 
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less  can  they  be  regarded  as  affecting  the  power 
of  Congress  to  regulate,  prospectively,  the  du- 
ties and  emoluments  of  agents  created  by  ita 
authority.  When,  therefore,  the  plaintiff  in 
error  advances  a  claim  in  the  character  of  in- 
spector, he  miut  establish  a  legal  and  competent 
appointment  to  the  office  of  inspector,  and  ait 
appropriation  to  him  of  the  duties  and  emolu- 
ments incident  thereto.  For  these  he  has  ap- 
pealed to  the  revenue  law  of  March  2,1790;  but 
neither  in  that,  nor  in  any  other  revenue  law, 
do  we  perceive,  as  appertaining  to  him  as  col- 
lector, the  authority  and  functions  of  inspector, 
nor  any  ri^t  to  compensation  for  the  services 
of  the  latter  officer. 

With  the  regard  to  the  allowance  of  $400  per 
annum,  although  accorded  to  him  in  settlement 
as  inspector  of  the  customs,  it  is  plain  from  th« 
language  of  the  Statute  of  Ma^  7, 1822,  see.  lii, 
that  this  was  intended  toprovide  compensation 
to  the  collector,  naval  oflScer,  and  surveyor  of 
the  port,  for  extraordinary  services  incident  to 
their  respective  offices,  and  to  them  only;  and 
did  not  embrace  the  subordinate  position  of  in- 
spector, as  to  which  a  different  mode  and  rate 
of  compensation,  that  is,  one  graduated  by  the 
month  or  by  the  day,  had  been  provided.  To 
entitle  himself  to  this  latter  compensation,  the 
claimant  must  show  himself  regularly  and 
exactly  in  the  situation  to  which  the  law  has 
allottM  it.  Upon  a  consideration  of  the  case,  we 
regard  the  question  properly  before  us  to  be 
this:  whether  the  collector,  as  such,  and  in  vir- 
tue of  his  office,  can  claim  compensation  for 
services  not  required  by  the  language  of  the 
Statute  by  which  'his  duties  are  pre-  ['130 
scribed,  nor  inherently  nor  regularly  appropri- 
ate to  his  office ;  services  which  the  law  has,  upon 
obvious  principles  of  policy,  imposed  on  another 
and  a  different  agent,  subordinate  to  the  col- 
lector, the  performance  of  which  services  it  is 
made  the  duty  of  the  collector  to  supervise  and 
enforce.  We  are  of  the  opinion  that  the  Col- 
lector could  have  no  such  claim,  and  therefore 
decide  that  the  judgment  of  the  Circuit  Court 
be  affirmed. 

Judgment  affirmed. 


THB  PROPELLER  MONTICELLO,  John  Wil- 
son, Claimant,  Appellant, 

V. 

GILBERT  MOLLISON. 

(See  S.  C.  17  How.  153-158.) 

Collision  between  schooner  and  propeller — in- 
surance paid  no  defense  in  action  against 
wrong  doer. 

CoUlsloo.  Where  schooner  keeps  ber  coarse 
when  near  enoagfa  to  propeller  to  be  In  immediate 
danger  of  collision,  the  propeller  held  to  be  In 
fault,  under  the  circumstances. 

That  the  owner  of  the  snnken  vessel  has  received 
satisfaction  from  the  Insurers,  is  no  defense  to  ths 
wrong-doer,  respondent. 

Argued  Dec.  19,  1854.      Decided  Jaay.  16,  1856. 

APPEAL    from    the    Circuit    Court    of    the 
United  States  for  the  Northern  District  of 
New  York. 
This  case  was  commenced  by  Ijbet  filed  in 


Nora. — Measure  of  damages  In  collision — see 
notes,  4  L.  ed.  U.  8.  458;  11  L.  ed.  U.  8.  S6. 
Rules  for  avoiding  collision, — see  notes,  36  L.  ed. 
U.  8.  403 ;  4X  U  ed.  D.  8.  IOmT  ""»•'"'  ^  "»• 
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the  District  Court  of  the  United  States  for  the 
Korthem  District  of  New  York,  by  Gilbert 
Mollison,  against  the  propeller  Monticeilo, 
daiming  damages  for  the  loss  of  the  schooner 
Korth western  and  a  part  of  her  cargo,  in  oon- 
•equenoe  of  a  collision  with  the  said  propeller. 
The  libel  alleged  that  the  collision  was  occa- 
sioned by  the  n^ligenco  and  unslcillful  manner 
in  which  the  propeller  was  navigated,  while 
the  schooner  was  seaworthy  and  properly 
manned  and  managed.  The  answer  of  the 
claimant  denied  the  negligence,  etc.,  and  al- 
leged that  the  schooner  was  insured,  and  that 
tM  libelant  had  been  paid  the  insurance  nloney 
and  could  not  maintain  his  suit. 

The  District  Court  rendered  a  decree  in  faTor 
of  the  libelant,  which  decree  was  affirmed  by 
the  Circuit  Coiirt,  on  appeal,  and  the  claimant 
brought  the  case  to  this  court.        -'  '- 

The  case  is  further  stated  by  the  court. 

Mr.  S.  H.  Gillett,  for  the  appellant: 

1.  Under  the  circumstances,  it  was  the  duty 
of  tlie  schooner  to  have  Icept  on  her  course. 

St.  John  T.  Paine,  10  How.  657;  Story  on 
Bailments,  sec  611;  Handysyde  v.  Wilson,  3 
Car.  &  P.  S28;  1  Wm.  Rob.  476;  8  Bagg.  414; 
Conk.  Adm.  307-dO». 

2.  The  propeller  had  a  right  to  act  upon  the 
•opposition  that  the  schooner  would  perform 
her  duty.  Williamson  ▼.  Barrett,  13  How.  101, 
109;  St.  John  T.  Paine,  10  How.  657. 

3.  The  propeller  being  free  from  fault,  is  not 
liable  for  any  consequences  to  the  schooner. 

Stront  T.  Foster,  1  How.  89,  92;  Conk.  Adm. 
»,  etc. 

4.  If  the  libelant  is  entitled  to  recover,  he  is 
limited  to  the  damages  he  has  sustained  bisyond 
the  insurance  money  he  has  received;  other- 
wise be  would  receive  double  damages  for  tlie 
loss.    Fretz  v.  Bull,  12  How.  466. 

Mr.  A.  P.  Grant,  for  the  appellee: 

The  two  vessels  were  approaching  each  other 
from  opposite  directions,  on  the  same  line  dead 
ahead.  Elach  should  have  ported  her  helm  and 
passed  the  other  on  her  larboard  hand. 

Abbott  on  Ship.  310;  Ang.  Law  of  Car.  2d 
ed.  657;  The  Columbine,  2  Wm.  Bob.  27;  10 
Bow.  557;  Conk.  Adm.  306. 

Judge  Leavitt,  in  the  case  of  The  Atlantic, 
says:  "There  can  be  no  doubt  of  the  existence 
of  the  rule  that  it  is  the  duty  of  vessels, 
whether  propelled  by  steam  or  wind,  when 
meeting  dead  ahead,  or  nearly  so,  to  port  helm 
and  each  turn  to  the  right." 

Steam  vessels  are  considered  in  the  light  of 
vessels  navigating  with  a  fair  wind,  and  should 
give  way  to  sailing  vessels  on  either  tack. 

Abb.  on  Ship.  6th  ed.  310;  Conk.  Adm.  300, 
■ee.  3;  St.  John  v.  Paine,  10  How.  657. 

The  collision  having  been  occasioned  by  the 
negligence  of  the  propeller,  she  is  liable  for 
all  the  damages  resulting  therefrom.  Fitzhugh 
T.  The  Genesee  Chief,  12  How.  443. 


Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

The  appellee  in  this  case  filed  his  libel  in  the 
District  Court  for  the  Northern  District  of 
New  York,  against  the  steam  propeller  Monti- 
cello,  in  a  cause  of  collision. 

The  Iib«l  sets  forth  that  the  libelant  is  owner 
IB  li.  ed. 


of  the  schooner  Northwestern;  that  on  the  15th 
of  September,  1850,  the  schooner  with  a  cargo 
of  salt  was  on  her  voyage  from  the  port  of  Os- 
wego, in  New  York,  to  the  port  of  Chicago,  in 
Illinois;  that  about  half  past  eight  o'clock  in 
the  evening,  being  about  ten  ar  twelve  miles 
from  Presque  Isle,  on  Lake  Huron,  and  about 
six  miles  from  land,  and  sailing  with  a  fair 
breeze,  on  the  course  of  west-northwest  (the 
wind  being  south-southwest),  the  sparks  from 
the  chimney  of  the  propeller  were  seen  some 
six  miles  off.  In  order  to  g^ve  a  "wide  berth" 
to  the  approaching  vessel,  the  schooner  ported 
her  helm  and  ran  her  course  a  point  more  to 
the  north.  That  when  from  four  to  six  miles 
apart,  a  bright  light  was  placed  in  a  conspicu- 
ous position  on  the  schooner,  and  the  vessel 
held  steadily  to  her  course,  so  that  the  ap- 
proaching propeller  might  not  mistake  the 
course  of  the  schooner.  That  the  propeller  ex- 
hibited no  light,  except  that  occasionally  thrown 
out  by  the  sparks  from  her  chimney.  That 
some  time  after,  the  master  of  the  schooner,  by 
close  observation,  discovered  that  the  propeller 
was  directly  forward  of  the  beam  of  the  schoon* 
er,  close  upon  her,  and  steering  directly  for  her. 
He  then  luiiled  the  steamboat,  and  ordered  his 
helm  aport,  but  too  late  to  avoid  the  collision, 
which  caused  the  schooner  to  sink  immediately. 

The  answer  admits  that  the  lights  of  the 
schooner  were  seen  when  five  miles  off,  and 
states  that  the  steamboat  was  on  a  course  of 
east-southeast,  and  continued  on  that  course 
for  a  short  time  after  seeing  the  light  of  the 
schooner;  but  that,  as  the  schooner  appeared 
"far  in  shore,"  in  order  to  give  her  lake  room 
'the  propeller  bore  away  into  the  lake  [*154 
about  three  quarters  of  a  point;  and  that  the 
collision  was  occasioned  by  the  fault  of  the 
schooner  in  not  keeping  her  course. 

The  answer  also  alleges,  as  a  defense,  that 
the  schooner  and  cargo  had  been  insured  and 
abandoned  to  the  insurers,  wlm  accepted  the 
abandonment,  and  had  paid  the  insurance  to 
the  libelant,  prior  to  the  filing  of  the  libel. 

1.  On  the  first  point,  as  to  the  party  to  whom 
the  fault  of  this  collision  is  to  be  imputed,  we 
entirely  concur  with  the  judgment  of  the  Dis- 
trict and  Circuit  Courts.  The  testimony  of  li- 
belant's witnesses  is  consistent,  and  connected 
with  the  admissions  of  the  answer  and  of  re- 
spondent's witnesses,  is  conclusive  to  show  that 
the  fault  was  in  the  steamboat.  The  master 
of  the  steamlioat  was  not  on  board  on  that  oc- 
casion ;  and  the  testimony  of  the  mate,  who  had 
command,  and  by  whose  obliquity  of  vision,  or 
want  of  judgment,  the  steamboat  was  so  dex- 
terously brought  into  collision  with  the  schoon- 
er, attempts  to  excuse  bis  conduct  by  a  state- 
ment of  facts  disproved  by  all  the  other  wit- 
nesses, and  demonstrably  incorrect.  He  admits 
that  he  saw  the  bright  light  of  the  schomier 
five  miles  off.  He  asserts  that  the  schooner's 
light  appeared  on  the  starboard  bow  of  the 
steamer;  this  is  clearly  a  mistake  in  his  state- 
ment of  facts,  or  if  true,  was  occasioned  by  the 
steamer  turning  out  of  her  course. 

The  theory  of  mere  negligence  or  inatten- 
tion will  hardly  account  for  this  collision.  De- 
fendant's witnesses  admit  that  they  at  one  time 
mistook  the  bright  light  of  the  schooner  for 
the  Presque  Isle  lighthoiue;  and  it  is  evident 
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that,  laboring  under  this  delusion,  they  must 
have  steered  directly  for  the  schooner's  light, 
not  discovering  their  mistake  till  it  was  too 
late  to  remedy  it.  The  night,  though  dark,  had 
some  starlight,  by  which  the  land,  some  six 
miles  off,  showed  itself  above  the  horizon.  With 
a  channel  and  rooni  to  pass  as  wide  as  the  lake, 
with  the  bright  light  of  the  schooner  full  in 
view  for  more  than  twenty  minutes  before  the 
collision,  it  cannot  be  accounted  for,  except  by 
the  hypothesis  of  the  active  co-operation  of  the 
oiReers  of  the  steamboat,  caused  by  a  delu- 
sion, under  which  they  continued  to  labor  in 
consequence  of  a  reckless  inattention  to  their 
duty. 

It  is  contended,  on  behalf  of  the  respondent, 
that  the  fault  of  the  collision  is  to  be  attri- 
buted to  the  schooner,  because  she  did  not  keep 
on  her  course  and  leave  the  steamboat  to  pass 
as  best  she  could,  according  to  the  rules  laid 
down  by  this  court  in  the  case  of  St.  John  v, 
I'aine,  10  How.  557.  The  answer  to  this  argu- 
ment is  obvious.  When  the  master  of  the 
schooner  first  observed  that  he  was  sailing  on 
a  line  with  the  steamboat,  and  ordered  his  helm 
to  be  ported,  so  as  to  avoid  being  6n  the  track 
of  the  approaching  vessel,  they  were  seven  or 
1S5*]  eight  miles  or  more  apart,  *not  in  the 
narrow  channel,  but  in  the  wide  lake.  There 
was  no  immediate  danger  of  collision.  The 
order  was  one  of  extreme  caution;  it  did  not 
tend  to  produce  the  collision,  for  when  the 
light  of  the  schooner  was  first  seen,  five  miles 
off,  the  schooner  was  sailing  steadily  on  her 
course  of  northwest  by  north,  making  an  angle 
of  one  point  with  the  course  of  the  steamer, 
and  continued  on  that  course  till  she  was  run 
down  and  sunk. 

The  rules  Itud  down  by  this  court  for  avoid- 
ing collision,  should  be  strictly  adhered  to,  so 
that  conflicting  orders  may  not  produce  the 
collision  instead  of  avoiding  it.  But  in  the 
present  case,  when  the  schooner  changed  her 
course,  the  vessels  were  in  no  danger  of  eolli- 
sion,  being  many  miles  apart  in  an  open  sea. 
They  had  not  approached  to  that  point  of  dan- 
cer which  brings  the  rules  of  the  admiralty 
into  exercise,  and  makes  their  observance  nec- 
essary in  order  to  avoid  a  collision.  When  the 
steamer  first  discovered  the  light  of  the 
schooner,  she  was  sailing  steadily  on  the  course 
adopted,  and  continued  to  do  so,  till  the  col- 
lision was  produced  by  the  perverse  dexterity 
of  the  helmsman  of  the  steamboat. 

2.  The  defense  set  up  in  the  answer,  that  the 
libelants  hav&jprfMvod  sntisfaction  from  the  in- 
surers, cannot  avail  the  respondent.  The  con- 
tract with  the  insurer  is  in  the  nature  of  a 
wager  between  third  parties,  with  which  the 
trespasser  has  no  concern.  The  insurer  does 
not  stand  in  the  relation  of  a  joint  trespasser, 
so  that  satisfaction  accepted  from  him  shall  be 
a  release  of  others.  This  is  a  doctrine  well  es- 
tablished at  common  law  and  received  in  courts 
of  equity.  See  Yates  v.  Whyte,  4  Bing.  N.  & 
27!^:  Phill.  on  Ins.  2163;  Abb.  on  Sh.  318. 
Jit  is  true,  that  in  courts  of  common  law  the 
injured  party  alone  can  sue  for  a  trespass,  as 
the  damages  are  not  legally  assignable;  and  if 
there  be  an  equitable  claimant,  he  can  sue 
only  in  the  name  of  the  injured  party;  where- 
as, in  admiralty,  the  person  equitably  entitled 
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may  sue  in  his  own  name.  But  the  Mine  res- 
sons  why  the  wrong  doer  cannot  be  allowed  to 
set  up  as  a  defense  the  equities  between  the  in- 
surer and  insured,  equally  apply  in  both  courts. 
The  respondent  is  not  presumed  to  know,  or 
bound  to  inquire,  as  to  the  relative  equities  of 
parties  claiming  the  damages.  He  is  bound  to 
make  satisfaction  for  the  injury  he  has  done. 
When  he  has  once  made  it  to  the  injured  par- 
ty, he  cannot  be  made  liable  to  anothw  auit,  at 
the  instance  of  any  merely  equitable  elaimMlt. 
If  notified  of  such  a  claim  before  payment,  he 
may  compel  the  claimantsjto  interplead;  other- 
wlfee,  in  making  reparation  for  a  wrong  done, 
he  need  look  no  further  than  to  the  party  in- 
jured. If  others  claim  a  right  to  stand  in  his 
place,  they  must  intervene  in  proper  time,  or 
lose  their  recourse  to  the  respondent. 

*The  insurer  may  at  all  times  inter-  [*15* 
vene  in  courts  of  admiralty,  if  he  has  the 
equitable  i^l>t  to  the  whole  or  any  part  of  the 
damages.  Under  the  34th  rule  in  admiralty  of 
this  court,  he  may  be  allowed  to  intervene,  and 
become  the  dominus  litis,  where  he  can  show  an 
abandonment,  which  divests  the  original  claim- 
ant of  all  interest.  See  1  Curtis,  340.  Under 
the  43d  rule  also  he  may  intervene  after  de- 
cree, and  claim  the  damages  recovered,  by 
showing  that  he  is  equitably  entitled  to  them. 
But  with  all  this  the  respondent  has  no  con- 
cern, nor  can  he  defend  himself  by  setting 
up  these  equities  of  others,  unless  he  can  show 
that  he  has  made  satisfaction  to  the  party  just- 
ly entitled  to  receive  the  damages. 

The  judgment  of  the  Circuit  Court  is  there- 
fore affirnMd,  with  costs. 

Dissenting,  Mr.  Justice  Danid; 

In  the  case  of  the  Propeller  Monticello  ▼. 
Mollison,  in  admiralty,  and  in  those  of  Clapp 
V,  The  City  of  Providence,  and  of  The  Bank  of 
Tennessee  v.  Horn,  I  dissent  from  the  opinion 
and  decision  of  this  court ;  not  upon  the  merits 
of  those  cases,  but  upon  the  ground  of  a  want 
of  jurisdiction  in  this  court  to  adjudicate  them. 
The  reasons  for  my  objection  to  the  jurisdic- 
tion of  this  court,  in  cases  like  those  above 
mentioned,  have  been  so  frequently  assigned  in 
preceding  instances  before  this  court,  that  a 
repetition  of  them  on  the  present  occasion,  is 
deemed  superfluous.  M^  purpose  is  simply  to 
maintain  my  own  consistency  in  adhering, to 
convictions  which  are  in  nowise  weakened. 

Judgment  affirmed  with  costs  and  interest. 


•THE  PRESIDENT,  DIRECTORS  AND  ['IS? 
CO.MPANY  OF  THE  BANK  OF  TEN- 
NESSEE, Pl'ffs  in  Er., 

T. 

LEWIS  B.  HORN, 

(See  S.  C.  17  How.  167-160.) 

Louisiana  insolvent  law— effect  of,  and  eonsU- 
tutionality. 

By  a  law  of  Louisiana  all  the  property  of  an  In- 
solvent petltlonei'  passes  to  his  creditors  after  the 
cession  to,  and  acceptance  by,  the  court. 

An  amblKHons  or  erroneoos  description  In  the 
schedule  will  not  prevent  Its  so  passing. 
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After  inch  ecsston  and  accoptnnce.  It  li  not  litbl* 
to  be  aold  on  exeeatlon  on  judxment  afterwards 
oktnlned  by  a  creditor. 

Such  state  InsolTcnt  law  constitutional.  Feale 
T.  Pblpps,  14  llow.  368. 

Argued  Dec' 20,  1854.      Decided  Jan.  10,  18S5. 

r  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

This  was  a  petitory  action  brouf^ht  by  the  de- 
fendant in  error,  in  the  Third  Judicial  District 
of  tlie  State  of  Louisiana,  to  recover  a  certain 
tract  of  land  of  Bernard  and  Hare.  Bernard 
and  Hare  answered  that  they  were  tenants  of 
the  Bank  of  Tennessee.  They  called  on  the 
Bank  of  Tennessee  as  defendant,  and  were 
themselves  discharged  from  the  cause.  The 
Bank,  after  having  the  cause  removed  to  tlie 
United  States  Circuit  Court,  answered,,  claim- 
ing title  and  ownership.  Both  parties  claimed 
that  for  many  years  Peter  Corney,  Jr.,  was 
the  undisputed  owner  and  possessor  of  the 
property  in  question,  and  each  party  claims 
that  this  title  of  Corney,  by  virtue  of  certain 
proceedings  stated  in  the  opinion  of  the  court, 
became  vested  completely  in  himself.  After 
various  proceedings,  the  Circuit  Court  rendered 
a  judgment  in  favor  of  Horn. 

The  case  is  further  stated  by  the  court. 

Messrs.  William  Dunbar,  Stockton  and  Steele, 
for  the  plaintiff  in  error: 

It  is  not  true  that  this  property  was  ever  at 
any  time  in  the  possession  of  the  Second  Dis- 
trict Court  of  New  Orleans,  or  of  any  one  of 
its  officers,  or  of  the  syndic,  or  of  all  of  the 
creditors,  or  of  any  one  of  them.  The  property 
was  not  described  in  the  schedule  of  property 
which  Corney  surrendered  to  his  creditors.  It 
was  not  described  in  any  order  of  the  court, 
made  at  any  time  either  before  or  after  the 
marshal's  seizure. 

In  the  case  of  Bauduc's  Syndics  v.  Nicholson, 
4  La.  85,  the  Supreme  Court  of  Louisiana,  in 
delivering  their  opinion  about  property,  which 
had  been  placed  by  the  insolvent  upon  his 
schedule,  but  which  was  seized  by  Nicholson, 
the  United  States  Marshal,  before  the  syndic 
took  possession,  say:  "It  was  not  in  pos- 
session of  an  officer  of  the  court.  No  seizure 
had  been  made  of  it." 

See,  also,  Erwin  v.  Lowry,  7  How.  180;  Du- 
puy  V.  Bemiss,  2  La.  Ann.  609;  Suydam  et  aL 
V.  Brodnax  et  al.  14  Pet.  74,  75;  Wiswall  v. 
Samson's  Lessee,  14  How.  62;  Peale  v.  Fhipps, 
14  How.  372. 

The  following  are  all  the  decisions  of  the 
Supreme  Court  of  Louisiana,  which  have  been 
made  upon  the  Act  of  1826,  with  reference  to 
this  particular  subject: 

Muse,  Syndic  v.  Yarborough,  11  La.  630; 
Levy  V.  Jacobs  et  al.  12  La.  112;  Baldwin  v. 
Union  Ins.  Co.  2  Rob.  133;  Dwight's  Syndic 
T.  Smith,  0  Rob.  32;  West  v.  His  Creditors,  8 
Rob.  128;  Lawrence's  Syndic  v.  Guice,  0  Rob. 
223;  Rivas  et  al.  v.  Humstock,  2  Bob.  191,  194; 
Smalley  v.  His  Creditors,  3  La.  Ann.  387. 

Mr.  Louis. Janin,  for  the  defendant  in  error: 

Under  the  Act  of  1826,  all  the  property  of  the 
insolvent  became  vested  in  his  creditors,  and  in 
their  syndic,  who  represents  them.  Dwight  v. 
Simon,  4  La.  Ann.  403,  and  cases  there  cited. 

It  ia  not  charged  that  Corney  intended  to 
IB  li.  ed. 


conceal  or  misrepresent  his  property,  and  if 
such  had  been  the  fact,  it  could  not  prejudice 
.the  rights  of  creditors.  For  tht  purposes  of 
this  case  it  would  be  quite  immaterial  whether 
the  property  was  put  upon  the  schedule  or  not. 
This  is  a  familiar  point  in  the  jurisprudence  of 
Louisiana. 

"All  the  property  of  the  debtor  is  presumed 
to  be  entered  on  the  schedule,  because  he  is  to 
swear  that  it  is;  and  if  any  has  been  omitted, 
it  is  clear  it  does  not  belong  to  the  debtor,  but 
passes  to  the  creditors  by  the  cession." 

Muse  Syndic  v.  Yarborough,  11  La.  621. 

Mr.  Chief  Justice  Taney  delivered  the  opinion 
of  the  court: 

The  facts  in  this  case,  as  they  appear  on  the 
record,  are  as  follows: 

Peter  Corney,  Jr.,  who  resided  in  New  Or- 
leans, on  the  7th  of  November,  1851,  filed  a 
petition  under  the  Insolvent  Law  of  Louisiana, 
in  the  second  District  Court,  declaring  his  in- 
ability to  meet  his  engagements,  and  praying 
that  a  cession  of  his  property  might  be  accept- 
ed by  the  court  for  the  benefit  of  his  creditors, 
and  that  in  the  meantime  all  proceedings  against 
him  should  be  stayed.  To  this  petition  a 
schedule  of  his  property  'was  annexed,  [*160 
in  which  it  was  apparent  that  the  lot  in  ques- 
tion was  intended  to  be  included,  but  which  is 
so  erroneously  described  that  it  can  hardly  be 
identified  by  the  schedule  alone,  as  a  part  of 
his  estate. 

The  District  Court,  on  the  day  the  petition 
was  presented,  accepted  the  cession,  and  or- 
dered a  meeting  of  the  creditors  on  the  13th  of 
December  following.  The  meeting  was  held  ac- 
cordingly, and  a  syndic  appointed,  and  a  re- 
port of  the  proceedings  made  to  the  court.  On 
the  8th  of  March  following,  the  court  author- 
ized a  sale  of  the  property  now  in  dispute,  by 
the  syndic;  and  at  that  sale,  in  May,  1852,  the 
defendant  in  error  became  the  purchaser. 

The  insolvent,  at  the  time  of  his  petition, 
was  indebted  to  the  Bank  (the  plaintiff  in  er- 
ror) in  a  large  sum  of  money,  for  which  a 
suit  was  then  pending  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana.  The  Bank  proceeded  in  its  suit  and 
obtained  judgment;  but  the  judgment  was 
rendered  after  the  cession  had  been  accepted 
and  the  syndic  appointed  by  the  creditors.  The 
Bank,  however,  issued  an  execution,  under 
which  this  property  was  seized  by  the  marshal, 
in  February,  1852,  and  sold  in  the  April  fol- 
lowing. The  Bank  was  the  purchaser  at  this 
sale,  and  obtained  possession  of  the  lot  under  it. 

The  defendant  in  error,  after  his  purchase 
from  the  syndic,  brought  suit  for  the  premises, 
and  upon  a  trial  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Lou- 
isiana, recovered  a  judgment;  the  court  being 
of  opinion  that  the  property  in  question  vested 
in  the  creditors,  upion  the  cession  and  accept- 
ance above  mentioned,  and  was  not  liable  to 
seizure  under  the  execution  which  issued  upon 
the  judgment  afterwards  obtained  by  the  plain- 
tiff in  error. 

By  an  Act  of  the  Legislature  of  Louisiana, 
passed  March  29,  1820,  all  the  property  of  an 
insolvent  petitioner  mentioned  in  his  schedule 
is  fully  vested  in  his  creditors  from  and  after 
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the  cession  and  acceptance;  and  the  syndic  is 
directed  to  take  possession  of  it,  and  to  admin- 
ister and  sell  it,  for  the  Iwnefit  of  the  creditors. 
At  the  time,  therefore,  when  the  Bank  ob- 
tained judgment  against  Corney,  the  insolvent, 
he  had  no  interest  in  the  lot  in  question  upon 
which  the  judgment  could  be  a  lien,  or  which 
could  be  seized  upon,  on  execution  issuing  on 
that  judgment.  The  right  and  title  to  it.  had, 
by  operation  of  the  law  of  the  State,  vested 
in  the  creditors,  to  be  administered  by  the  syn- 
dic as  their  trustee. 

Nor  can  the  imperfect  or  erroneous  descrip- 
tion in  the  schedule  have  any  influence  on  the 
decision.  For  it  is  well  settled  by  the  decisions 
of  the  courts  of  Louisiana,  that  all  the  prop- 
erty of  the  insolvent,  whether  included  in  his 
161*]  schedule  or  not,  passes  to  his  'creditors 
by  the  cession.  4  Ann.  Sep.  492,  493;  U  La. 
521;  8  Rob.  128;  9  Rob.  223.  Consequently,  if, 
under  the  ambiguous  or  erroneous  description 
in  the  schedule,  tiiis  lot  must  be  regarded  as 
omitted,  it  still  passed  by  the  cession,  and 
Corney  had  no  remaining  interest  in  it. 

Neither  can  there  be  any  constitutional  ob- 
jection to  this  law  of  the  State.  The  validity 
of  a  state  law  of  this  description  has  been  fully 
recognized  in  the  case  of  Peale  v.  Phipps,  14 
How.  368,  and  in  the  previous  cases  therein 
referred  to,  and  cannot  now  be  considered  as 
an  open  question. 

We  see  no  error,  therefore,  in  the  judgment 
of  the  Circuit  Court,  and  it  must  be  affirmed. 

Affirmed  with  costs. 
Dissenting,  Mr.  Justice  DanieL 


THE  CITY  OP  PROVIDENCE, 
Plaintiff  in  Error, 
v. 
DANIEL  R.  CLAPP. 

(See  S.  C.  17  How.  161-170.) 

Rhode  Island — sidewalks  unsafe  from  snow — 
liability  for. 


In  Rbode  Island,  by  law,  all  blgbways  within  any 
town  are  required  to  be  kept  In  repair,  so  an  to  be 
safe  and  coDvenlent,  at  tbe  expense  of  the  town, 
under  direction  o(  the  surveyors  of  highways,  who 
are  also  authorized,  when  nny  hlghwav  Is  en- 
cumbered with  snow,  to  cause  bo  much  thereof  to 


be  removed  or  trod  down  as  will  render  the  road 
passable.  Tbe  town  la  mtde  liable  for  any  neglect 
to  keep  the  higbway  In  repair,  to  all  persona  In- 
jured  thereby. 

This  Act  applies  to  cities  as  well  as  towns,  and  to 
sidewalks,  when  they  arc  part  of  the  blgbwny. 

The  rule  of  rcspouslbllity,  whether  llic  obstruc- 
tion be  by  snow  or  by  any  other  material,  is  tbe  re- 
moval or  abatement,  so  as  to  render  the  higb- 
way, street  or  sidewalk  at  all  times  safe  nod 
convenient,  regard  being  had  to  Its  locality  and 
uses. 

No  distinction,  In  this  respect,  exists  between  ob- 
structions by  falls  of  snow  and  those  of  any  other 
description. 

Argued  Dec.  28,  1864.      Decided  Jan'y  16,  1855. 

r  N  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  District  of  Rhode  Island. 

This  action  was  commenced  by  Clapp,  in 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Rhode  Island,  against  the  plaintiff 
in  error,  claiming  damages  for  an  injury  sus- 
tained from  a  fall  occasioned  by  th«  ice  and 
snow,  and  other  obstructions  which  had  ac- 
cumulated and  been  suffered  to  remain  upon 
the  sidewalk  of  a  street  in  the  City  of  Provi- 
dence. 

The  plaintiff  in  error  pleaded  the  general  is- 
sue. 

Upon  the  trial  below,  the  jury  rendered  a 
verdict  in  favor  of  the  plaintiff.  Judgment 
was  entered,  and  the  defendant  brought  the 
case  to  this  court  by  writ  of  error. 

Mr.  Samuel  Ames,  for  plaintiff  in  error: 

First.  The  duty  of  the  towns  and  cities  of 
Rhode  Island,  in  dealing  with  falls  of  snow  in 
their  highways  and  streets,  is  created  and  im- 
posed solely  by  the  Statutes  of  Rhode  Island, 
and  must  be  measured  by  the  standard  ap- 
pointed by  those  Statutes. 

Second.  The  liability  of  said  towns  and  cities, 
in  civil  actions,  to  individuals  for  injuries  sus- 
tained by  them  in  their  person  or  property, 
through  neglect  of  duty  on  the  part  of  said 
towns  and  cities,  in  mending  their  highways 
and  streets,  and  in  removing  therefrom  perma- 
nent obstacles  to  passage,  as  well  as  temporary 
ones  caused  by  the  falls  of  snow,  is  created 
and  imposed  solely  by  said  statutes,  and  can- 
not be  extended  beyond  the  Statute  measure 
thereof. 

Riusell  T.  Inhabitants  of  Devon,  2  T.  R.  607  j 
Mower  v.  Inhabitants  of  I.«icester,  9  Mass.  247 ; 
Loker  v.  Inhabitants  of  Brookline,  13  Pick,  346; 
Tisdale  v.  Inhabitants  of  Norton,  8  Met.  388; 
Holman  v.  Inhabitants  of  Townsend,  13  Met. 
297,  300;  Brailey  v.  Southborough,  6  Cush.  141, 


Note. — Liability  of  municipal  corporiitlons  for 
Ice  on  streets  or  sidewalks, — see  notes,  21  L.R.A. 
263;    58    L.R.A.    321. 

The  common  law  obligation  to  repair  highways. 
In  England  the  Inhabitants  of  the  several  parishes 
at  large  are  prima  facie  and  of  common  right 
bound  to  repair  all  higbwa.vs  lying  within  them. 
This  right  is  enforcenble  by  Indictment  agutnst  the 
parish.  Rex  v.  Liverpool.  3  East.  SO ;  I'arsons 
V.  St.  Matthew's  Vestry,  L.  R.  H  C.  V.  50;  Rex 
V.  Kastrington,  5  A.  &  K.  765 :  Gibson  v.  M.nyor  of 
Preston.  L.  R.  5  Q.  B.  218 ;  Rex  v.  Great  Urougli- 
ton.  5  Burr.  2700. 

This  Is  so  unless  by  prescription  the  onus  can  be 
thrown  on  particular  In'MvldunIs  by  reiison  of  their 
tenure.  Rex  v.  Sheffield.  2  Term,  10(1.  If  others, 
before  liable,  bpcome  unnble  through  Insolvency,  or 
If  a  portion  of  the  parish,  bound  to  repair  roads 
within  It,  be  exempted  by  statute,  the  common 
law  liability  re-attaches  upon  the  narlsh.  Anon. 
Raym.  725  :  Rex  v.  Oxfordshire.  4  I!.  &  C.  104. 

A'o  agreement  by   the  parish    with   any   person 


7S 


for  the  making  of  repairs  and,  nn  statute  Imposing 
that  obligation  upon  others,  will  exonerate  the 
parish.  I  Vent.  90 :  Rex  v.  St.  George,  Hanover 
Sq.  3  Camp.  222:  Rex  v.  Scarlsbrook,  0  A.  *  B. 
509 ;  Rex  v.  Neatherthong,  2  B.  &  A.  179. 

If  It  be  Intended  to  charge  one  part  or  precinct 
of  the  parish  to  repair  all  tbe  ways  within  the 
parish.  It  Is  not  enough  to  allege  that  they  Imme- 
morially  ought  to  repair.  It  must  be  shown  bow 
they  are  bound,  and  it  should  be  shown  that  they 
have  repaired.  Vent.  256:  3  Keb.  301;  Itex  v. 
Groat  Itroughton,  5  Rurr.  2700;  Rex  v.  ShelDeld.  3 
Term.  HI :  Rex  v.  IVndenyn.  2  Term.  513;  Rex  v. 
Brideklrk.  11  Fast.  304  :  Rex  v.  Martin,  Andr.  276; 
Rex  V.  Mile  Rnd.  Str.  103;  Reelna  v.  Scott,  2  Raym. 
222 :  Reglna  v.  FryJden,  10  Kng.  L.  &  Kq.  402. 

'Che  parish  must,  to  discharge  Itself,  point  out 
the  p.irty  liable  by  special  plea.  I'nder  a  plea  of 
not  guilty.  It  can  only  show  that  the  road  Is  In 
repair.  Rex  v.  Kt.  Andrews.  1  Mod.  112:  IJttle 
Bolton  V.  Roglna.  12  L.  J.  N.  S.  C.  M.  104;  Uex 
V.   Stouchton,   2   Sauud.   ISO. 
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142;  Hun  ▼.  Richmond,  t  Wood  &  M.  341, 
S42:  Reed  v.  Inhabitants  of  Belfast,  20  Maine, 
246;  Chidsey  v.  Canton,  17  Conn.  478-480; 
Morey  v.  Town  of  Newfane,  8  Barb.  646,  648, 
650-633;  Lumley  v.  Gye,  20  Eng.  L.  and  Eq. 
189;  Sawyer  v.  Inh.  of  Northfield,  7  Cush.  494- 
496;  Smith  v.  Inh.  of  Dedham,  8  Cush.  624; 
Farnum  t.  Concord,  2  N.  H.  392. 

Third.  That  by  the  Statute  of  Rhode  Island, 
•ntitled  "An  Act  for  the  mending  of  highways 
and  bridges,"  the  towns  and  cities  of  Rhode 
Island  are  bound  only  to  keep  their  highways 
and  streets  open,  in  case  of  falls  of  snow,  io  as 
to  be  passable  for  travelers,  and  not  to  keep 
them  from  being  slippery  from  ice  or  trodden- 
down  snow;  and  the  requisition,  in  this  Stat- 
ute, that  the  highways  and  streets  be  kept  safe 
and  convenient  for  travelers,  at  all  seasons  of 
the  year,  refers,  so  far  as  the  incumbrance  of 
snow  is  concerned,  if  it  refer  at  all  to  such 
incumbrance,  to  safe  and  convenient  passage 
through  and  over  the  same,  in  opposition  to 
allowing  the  highways  to  remain,  in  case  of 
falls  of  snow,  blocked  up  and  impeded  thereby, 
•o  aa  to  be  unsafe  and  inconvenient  of  passage, 
and  not  to  safety  and  convenience,  in  the  sense 
of  being  kept  free  from  ice  or  trodden-down 
■now,  so  that  foot  travelers  or  cattle  may  not 
■lip  or  fall  thereon. 

Thia  appears,  from  the  language  used  in  the 
lat  section  of  said  Act,  applied  to  its  subject 
IB  the  climate  of  New  England,  as  well  as  by 
collating  therewith  the  14tb  and  15th  sections 
of  the  same  Statute,  and  the  6th  section  of  the 
Act  entitled  "An  Act  for  mending  highways," 
passed  in  1798,  and  the  above  construction  of 
■aid  Statute  is  the  accustomed  sensible,  and, 
indeed,  looking  to  the  Statute  as  a  practical 
guide  to  duty,  the  necessary  construction  to 
be  put  thereon. 

Digest  of  Laws  of  R.  I.  of  1798,  386,  387; 
Digest  of  Laws  of  R.  I.  of  1844,  pp.  323,  320. 

Fourth.  The  Acts  of  the  State  of  Rhode 
Island,  relating  to  the  sidewalks  of  the  City 
of  Providence,  do  not  change,  in  any  way,  nor 
extend  the  duty  or  liability  of  said  City,  in  re- 
lation to  the  incumbrance  thereon,  but  were 
procured  to  be  passed  by  said  City,  merely  to 
enable  it  to  provide  for  the  building  and  main- 
taining of  sidewalks  in  said  City,  in  a  mode 
and  at  a  charge  and  through  nn  instrumentality 
different  from  those  applied  by  law  to  other 
portions  of  the  streets. 

Fifth.  Still  less  do  the  ordinances  of  said 
City,  requiring  the  owners  and  occupants  of 
lots  and  buildings  therein  to  remove  all  the 


snow  from  the  sidewalks  in  front  of  the  same, 
within  a  specified  time,  under  penalty  for  ne- 
glect in  this  respect,  create  or  extend  or  change 
the  character  of  the  duty  of  the  City  in  re- 
gard to  the  incumbrance  of  snow,  nor  create 
nor  extend  nor  change  the  character  of  the  lia- 
bility of  said  City,  for  injuries  occasioned  by 
the  said  incumbrance. 

Levy  V.  Mayor,  etc.,  of  New  York,  1  Sandf. 
N.  y.  466. 

Sixth.  Said  Sidewalk  Acts  and  Ordinance* 
afford  no  test  or  standard  of  the  degree  or  kind 
of  care,  or  mode  of  dealing  with  falls  of  snow, 
required  of  the  City  of  Providence  by  the 
Statute  of  Rhode  Island,  entitled  "An  AJct  for 
the  mending  of  highways  and  bridges,"  which, 
notwithstanding  said  Acts  and  Ordinances,  and 
the  different  condition  of  Providence,  applies 
the  same  standard,  in  this  respect,  to  the  other 
towns  of  the  State,  as  to  said  City;  but  are 
municipal  regulations,  merely  extending  the 
power  of  the  City  of  Providence  and  by-laws 
passed  by  the  legislative  body  of  said  City,  im- 
posing duties  and  liabilities  upon  her  citizens, 
m  respect  to  sidewalks,  and  the  removal  of 
snow  therefrom,  without  increasing  or  extend- 
ing her  own. 

Mr.  T.  A.  Jenckes,  for  the  defendant  in 
error: 

First.  The  Statute  of  Rhode  Island  entitled 
"An  Act  for  the  mending  of  highways  and 
bridges,"  imposes  upon  the  towns  and  cities  of 
that  State,  the  duty  of  keeping  highways  in  a 
safe  and  convenient  condition  for  travelers,  at 
all  seasons  of  the  year,  and  creates  a  liability 
on  the  part  of  such  town  or  city,  to  any  person 
using  such  highway  with  ordinary  and  proper 
care,  who  suffers  injury  in  consequence  of  any 
defect  in  such  highway,  or  obstruction  thereon 
which  the  town  or  city  might  have  removed  by 
the  use  of  ordinary  care  and  diligence,  and 
which,  while  thus  negligently  suffered  to  re- 
main, rendered  such  highway  inconvenient  and 
unsafe. 

Cassedy  t.  Stockbridge,  21  Vt.  391 ;  Frost  T. 
Portland,  11  Me.  271;  Bigelow  t.  Weston,  3 
Pick.  267;  Raymond  v.  Lowell,  6  Cush.  534; 
Springer  v.  Bowdoinham,  7  Greenl.  442. 

Second.  This  duty  and  liability  extends  to 
sidewalks  when  they  constitute  a  part  of  the 
highway  or  public  streets;  and  such  sidewalks 
are  required  to  be  kept  in  a  safe  and  convenient 
condition  for  pedestrians,  as  the  roadway  is  for 
horses  and  carriages.  Brady  v.  City  of  Lowell, 
3  Cush.  121;  Bacon  v.  City  of  Boston,  3  Cush. 
174;  Drake  v.  City  of  Lowell,  13  Met.  292. 


Also  a  liability  arises  of  Individuals  to  repair 
a  wajr  from  Inclosure.  If  a  common  way  be- 
eoBca  daDKerons,  Incommodious  or  founderous, 
the  public  have  a  rlclit  to  go  upon  tbc  adjacent 
land,  wbetber  It  be  gown  with  erain  or  not.  f  Roll. 
Abr.  390 :  Absor  v.  French,  2  ^bow.  28 ;  Taylor  v. 
Whitehead.   Douc   749. 

Tbetefore,  where  tbe  owner  of  lands,  not  In- 
closed, next  adJolnlDS  the  highway.  Incloses  his 
lands  on  both  sides  of  It,  be  Is  bound  to  make  a  pei- 
teet  good  way,  as  Iodk  as  tbe  Inclosure  lasts,  and 
shall  not  lie  excused  by  msklng  It  as  good  as  it  was 
befors  tbe  Inclosure,  If  it  were  then  In  any  way  de- 
fective ;  because  by  tbe  Inclosure,  be  takes  from  the 
people  the  liberty  of  aoinz  over  the  lands  adjoinlnK 
the  common  track.  1  Roll.  Abr.  390 ;  Dunscombe'a 
case,  Cro.  Tar.  .tSO:  Reeina  v.  Itamsden,  1  Kills, 
bT*  B.  949;  Bid.  464. 

If  A  make  a  hedge  on  one  side  and  B  on  tbe 
other,  tbey  sbsll  be  chargeable  by  moieties.  Bid. 
4«4:    2   Keb.  665. 

If  there  be  a  hedge,  time  out  of  mind,  on  one 
1»  li.  ed. 


side,  belonging  to  A,  and  B  make  a  hedge  on  the 
other  side,  then  B  shall  be  charged  with  tbe  whole 
repair.     Sid.  464  ;  2  Keb.  605  ;  2  Saund.  157. 

Where  a  person  has  made  himself  liable  to  repair 
the  way  by  tnclosures,  if  he  Ueatroys  them  and 
again  open  the  way.  It  seems  clear  that  he  will  be 
freed  from  the  repair  thereof,  and  that  tbe  bur- 
den reverts  to  tbe  parish.  2  Saund.  100 ;  1  Burr. 
465. 

Persons  may  also  be  charged  with  tbe  duty  of  re- 
pairing the  highway  by  prescription ;  so,  also,  a 
corporation  aggregate  ;  a  particular  district  or  divl- 
glon  of  a  pariah,  the  highways  within  Its  limits; 
one  parish  tbe  blghtvay  in  another  parish.  13  Rep. 
33  :  Ilex  v.  St.  Oliea.  Cambridge,  5  il.  &  S.  260  :  Reg. 
V.  Blakemore,  9  Kn.  L.  &  Eq.  641 ;  Rex  v.  Liver- 
pool, 3  East,  86 ;  Rex  v.  Stratford-upon-Avon,  14 
kast,  348:  Rex  v.  Machyulletb,  2  B.  &  C.  166; 
Rex  V.  O.  &  B.  Ry.  Co.  9  t.  i  P.  469 ;  Rex  v.  Blsh. 
of  Auckland.  1  A.  &  K.  740;  12  Mod.  400;  Bex 
V.  lobab.  of  Ecclesfleld.  1  Bam.  *  Aid.  348. 
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Third.  The  degree  of  convenience  and  safety 
which  is  required  by  said  Statute,  and  the  de- 
gree of  care  and  diligence  which  the  towns  and 
cities  must  bestow  upon  the  highways,  in  order 
to  relieve  themselves  from  liability  under  the 
statute  requirement,  have  relation  to  the  nature 
and  uses  of  the  highway,  and  the  frequency  of 
its  uses.  The  same  standard  is  not  to  be  ap- 
plied to  the  principal  thoroughfares  of  the  City 
of  Providence,  as  to  a  cross  road  in  the  coun- 
try; but  the  law  as  to  the  extent  of  repair,  and 
what  will  constitute  obstructions  rendering  a 
public  way  unsafe  and  inconvenient,  must  de- 
pend in  a  good  degree  on  the  locality  of  the 
road. 

Fourth.  The  law  is  the  same,  when  applied 
to  obstructions  of  highways  or  sidewalks  by 
snow,  as  to  any  other  obstruction,  and  the  du- 
ties and  liabilities  of  towns  and  cities  in  refer- 
ence to  the  want  of  safety  and  convenience  in 
their  highways,  caused  by  snow,  as  when  caused 
by  other  obstructions. 

The  latter  clause  of  the  Ist  section  of  the 
Statute  does  not  vary  or  limit  the  duty  im- 
posed by  the  first  clause,  but  is  directory  to  the 
surveyor  of  highways  in  the  performance  of  his 
duty;  and  the  word  "passable"  means  safely 
and  conveniently  passable,  as  well  when  ap- 
plied to  sidewalks,  as  to  the  other  portions  of 
the  traveled  highway. 

Loker  v.  Brookline,  13  Pick.  343. 

Fifth.  The  several  Statutes  of  Rhode  Island, 
concerning  sidewalks  in  the  City  of  Providence, 
authorize  the  construction  of  sidewalks  in  said 
City,  and  such  sidewalks  being  constructed  and 
accepted  by  the  City  under  the  authority  of 
said  Act,  it  becomes  the  duty  of  said  City  to 
keep  said  sidewalks  in  a  safe  and  convenient 
condition  for  pedestrians,  at  all  seasons  of  the 
year.  Whenever  a  fall  of  snow  shall  render  any 
such  sidewalk  not  conveniently  safe  and  passa- 
ble, the  City  is  bound  to  use  ordinary  care  and 
diligence  to  restore  the  sidewalk  to  a  reasona- 
bly safe  and  convenient  state.  The  statute  re- 
ferring generally  to  all  highways  and  all  parts 
of  such  highways,  points  out  the  two  modes: 
one  of  removing  the  snow,  and  the  other  of 
treading  it  down  for  the  purpose  of  rendering 
•U'h  highways  safe  and  convenient,  and  the 
City  of  Providence,  by  their  ordinances,  have 
prescribed  a  rule  for  themselves  and  their  citi- 
zens, by  directing  a  removal  of  the  snow  from 
the  sidewalks,  and  have  provided  for  the  en- 
forcement of  this  rule  by  their  officers,  and  by 
penalties  on  the  owners  and  occupants  of  estates. 

Sixth.  That  the  public  statute  contemplates 
B  removal  of  the  snow  in  same  coses,  and  a 
treading  down  in  others,  is  manifest  from  the 
nature  of  the  obstruction  itself;  it  being  an  ob- 
struction to  travelers  with  sleds  and  sleighs, 
only  when  drifted  when  lying  light,  and  sub- 
ject to  drift;  as  when  trod  down  it  generally 
facilitates  all  traveling  with  vehicles  adapted 
to  the  altered  conditions  of  the  rood.  But  snow, 
under  all  conditions,  is  an  obstruction  to  the 
pedestrian,  and  his  safety  and  convenience  are 
best  provided  for  by  an  entire  removal  of  it 
from  his  path.  Hence  the  obligation  to  make 
the  pathway  set  apart  for  such  travelers  safe 
and  convenient  in  a  large  city,  and  along  one  of 
its  principal  thoroughfares,  is  not  satisfied  by 
leaving  the  snow  to  be  trod  down  as  it  fell  in 
drifts,  or  to  be  thawed  and  frozen  into  ridges  of 
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several  inches  in  height,  in  such  a  manner  as  to 
throw  down  pedestrians  using  ordinary  care 
and  caution,  although  the  sidewalk  might  be 
passable  in  the  sense  that  the  snow  was  to  be 
waded  through  or  climbed  over,  or  otherwise 
avoided  by  such  travelers. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Rhode 
Island. 

The  suit  was  brought  in  the  court  below 
against  the  City  of  Providence,  to  recover  dam- 
ages for  an  injury  occasioned  by  an  obstruction 
on  the  sidewalk  in  one  of  its  principal  streets. 
The  obstruction  consisted  of  a  ridge  of  hard- 
trodden  snow  and  ice  on  the  center  of  the  side- 
walk, along  which  the  plaintiff  was  passing  in 
the  night  time,  and  by  means  of  which  he  fell 
across  the  ridge,  breaking  his  thigh  bone  in  an 
oblique  direction. 

After  the  evidence  closed,  the  counsel  for  the 
defendants  *prayed  the  court  to  charge  [*166 
the  jury  that  the  Statutes  of  Rhode  Island, 
requiring  highways  to  be  kept  in  repair,  and 
amended  from  time  to  time,  so  that  the  same 
may  be  safe  and  convenient  for  travelers  at  all 
seasons  of  the  year,  as  far  as  respected  ob- 
structions from  falls  of  snow,  merely  required 
that  the  snow  should  be  trodden  down  or  re- 
moved, so  that  the  highways  should  not  be 
blocked  up  or  incumbered  with  snow;  but  did 
not  require  that  said  highways  should  be  free 
from  snow  or  ice,  so  that  the  traveler  should 
not  be  in  danger  of  slipping  thereon;  and  that 
the  said  snow  being  so  trodden  down  and  hard- 
ened into  ice,  and  the  sidewalk  not  blocked  up 
or  incumbered  therewith,  but  open  and  pass- 
able in  the  sense  of  the  Statute,  in  this  case 
the  defendants  were  not  liable. 

The  counsel  for  the  defendants,  also,  after 
referring  to  the  Statutes  authorizing  the  City 
of  Providence  to  build  and  repair  sidewalks, 
and  also  to  the  ordinances  of  the  City  passed  in 
pursuance  thereof,  further  prayed  the  court  to 
charge,  that  neither  the  said  Statutes  nor  the 
Ordinances  defined  or  enlarged  the  duty  or 
liability  of  the  City  as  to  the  removal  of  snow 
from  the  sidewalks,  beyond  that  under  the 
General  Statute  of  the  State;  nor  were  they 
evidence  of  the  degree  of  care  required  of  the 
City  by  the  General  Statute ;  but  that,  notwith- 
standing the  same,  the  City  would  not  be  liable 
under  the  general  law,  if  the  snow  on  the  side- 
walk was  trodden  down  so  as  to  be  open  and 
passable. 

The  court  refused  so  to  charge,  but  chained, 
that,  by  the  statute  law  of  the  State,  the  City 
was  obliged  to  keep  this  street  conveniently 
and  safely  passable  at  all  seasons  of  the  year; 
that,  by  a  special  Act,  the  Legislature  having 
authorized  the  City  to  have  sidewalks  designed 
for  foot  passengers,  it  was  bound  to  keep  those 
sidewalks  convenient  and  safe  for  pedestrians; 
that  the  law  did  not  require  absolute  conven- 
ience or  safety,  but  safety  and  convenience  in 
a  reasonable  degree,  having  reference  to  the  us- 
es of  the  way  and  frequency  of  its  uses;  that 
when  a  fall  of  snow  takes  place,  so  as  to  ren- 
der a  sidewalk  not  conveniently  and  safely 
passable,  it  was  the  duty  of  the  City  to  use 
ordinary  care  and  diligence  to  restore  it  to  a 

17  How. 


Digitized  by 


Google 


1854. 


Thk  Cmr  or  JPbovidekcb  t.  Clapp. 


i<i>ifo 


remaonmbly  safe  and  convenient  state.  That  the 
law  doea  not  prescribe  how  this  shall  be  done, 
whether  by  treading  down  or  removing  the 
snow;  and  that  it  was  for  the  jury  to  find,  as 
matter  of  fact,  whether  the  sidewallc,  at  the 
time  in  question,  was  in  a  reasonably  safe  and 
convenient  state,  having  reference  to  its  uses; 
and  if  it  was  not  so,  whether  its  want  of  safety 
and  oonvenience  was  owing  to  the  want  of  or- 
dinary care  and  diligence  on  the  part  of  the 
City;  and  in  considering  whether  due  diligence 
required  the  City  to  remoi-e  the  snow,  the  jury 
ought  to  take  into  consideration  the  ordinances, 
not  as  prescribing  a  rule  binding  on  the  City, 
167*]  but  as  'evidence  of  the  fact  that  a  re- 
moval, and  not  a  treading  down  of  the  snow, 
was   reasonably   necessary. 

The  1st  section  of  the  Statute  of  Rhode  Island 
eonoeming  highways  and  bridges,  provides, 
"that  all  highways,  townways  and  causeways, 
etc.,  lying  and  being  within  the  bounds  of  any 
town,  shall  be  kept  in  repair  and  amended 
from  time  to  time,  so  that  the  same  may  be 
safe  and  convenient  fbr  travelers,  with  their 
teams,  etc.,"  at  all  seasons  of  the  year,  at  the 
proper  charge  and  expense  of  such  town,  under 
the  care  and  direction  of  the  surveyor  or  sur- 
Teyors  of  highways  appointed  by  law.  The  sur- 
veyors are  then  authorized  to  remove  all  sorts 
of  obatructions  or  things  that  shall  in  any  way 
straiten,  hinder,  or  incommode  any  highway  or 
townway,  and  when  blocked  up  or  incumbered 
with  snow,  they  shall  cause  so  much  thereof  to 
be  removed  or  trod  down  as  will  render  the 
road  passable. 

Among  other  provisions  conferring  upon  the 
towns  power  to  repair  and  amend  the  public 
highways,  the  4th  section  enacts  that  each 
town,  at  some  public  meeting  of  the  electors, 
shall  vote  and  raise  such  sum  of  money,  to  be 
expended  in  labor  and  materials  of  the  high- 
ways, as  they  may  deem  necessary  for  that 
purpose;  and  either  the  assessors  or  the  town 
council,  as  the  town  may  direct,  shall  assess 
the  same  on  the  ratable  estate  of  the  inhabit- 
anta,  and  all  others  owing  ratable  property 
therein,  aa  other  town  taxes  are  by  law  as- 
sessed. 

And  the  13th  section  provides  that  if  the 
town  shall  neglect  to  keep  in  good  repair  its 
highways  and  bridges,  she  shall  be  liable  to 
indictment,  and  "shall  also  be  liable  to  all  per- 
sons who  may  in  anywise  suffer  injury  to  tneir 
persons  or  property  by  reason  of  any  such 
neglect. 

It  is  admitted  that  the  defendants  are  not 
liable  for  the  injury  complained  of  at  common 
law,  but  that  the  plaintiff  must  bring  the  case 
within  the  above  Statute  to  sustain  the  action. 
It  must  also  be  admitted  that  the  Act  applies 
to  cities  as  well  as  towns,  and  also  to  sidewalks 
where  they  constitute  a  part  of  public  high- 
way. This  has  been  repeatedly  held  by  the 
state  courts  in  several  states,  under  statutes 
substantially  like  the  one  under  consideration. 
13  Pick.  343;  13  Mete.  297;  3  Cush.  121,  174; 
4  Cush.  247;  6  Cush.  141,  524;  7  Greenl.  442; 
15  Vt.  708}  19  Vt.  470;  21  Vt.  391;  2  N.  H. 
392;  35  Me.  100;  Me.  242. 

The  counsel  for  the  defendants  conceding 
tUs  view  of  the  Statute,  and  of  the  liability  of 
the  city  generally,  contends  that,  as  it  respects 
obstmctiona  or  bnpediments  occasioned  by  the 
J«  Xi  ed. 


fall  of  snow  and  accumulations  of  ice,  the 
liability  is  qualified,  and  exists  only  in  casa  of 
neglect  to  tread  down  or  remove  the  snow,  so 
that  the  track  be  not  blocked  up  and  incum- 
bered thereby;  and  that,  if  the  street  or  side- 
walk is  passable  by  not  being  'blocked  [*168 
up  and  incumbered  with  snow,  as  it  respects 
this  kind  of  obstruction,  it  is  made  safe  and 
convenient  within  the  meaning  of  the  Statute. 
And  the  latter  clause  of  the  1st  section  of  the 
Act  which  directs  that  when  the  highways  are 
blocked  up  or  incumbered  with  snow,  the  sur- 
veyor shall  cause  so  much  thereof  to  be  re- 
moved or  trod  down  as  will  render  the  road 
passable;  and  also  the  13th  and  14th  sections, 
which  authorize  the  towns  to  impose  penalties 
for  the  removal  of  snow  from  highways,  and 
subjects  the  town  to  an  indictment  for  neglect 
therein,  are  referred  to  as  countenancing  this 
modified  liability. 

But  it  will  be  found,  on  looking  into  the  sev-  . 
eral  decisions  under  a  similar  Act  in  Massachu- 
setts, that  no  distinction  exists  between  ob- 
structions of  a  public  highway  by  falls  of  snow, 
and  those  of  any  other  description.  In  the  cass 
of  Loker  v.  Brookiine,  13  Pick.  346,  347,  Mor- 
ton, J.,  speaking  of  the  first  section  of  the  Stat- 
ute, observes,  that  language  so  general  and  ex- 
plicit cannot  be  misunderstood  or  restrained. 
It  must  extend  to  all  kinds  of  defects,  as  well 
as  to  all  seasons  of  the  year;  and  an  obstruc- 
tion caused  by  snow  is  as  clearly  included  as 
one  caused  by  flood,  or  tempest,  or  any  other 
source  of  injury.  See,  also,  13  Mete  207;  6 
Cush.  141. 

The  foundation  of  the  action  rests  mainly  on 
the  1st  and  13th  sections  of  the  Statute.  The 
1st  imposes  upon  the  town  the  duty  of  keeping 
in  repair  and  amending  the  highways  within 
its  limits,  so  that  the  same  may  be  safe  and 
convenient  for  travelers  at  all  seasons  of  the 
year;  and  the  13th  declares,  that  if  the  towns 
shall  neglect  to  keep  in  good  repair  its  high- 
ways and  bridges,  it  shall  be  liable  to  indict- 
ment, and  shall  also  "be  liable  to  all  persons 
who  may  in  any  wise  suffer  injury  to  their  per- 
sons or  property  by  reason  of  any  such  neglect." 
The  other  provisions,  and  among  them  those 
referred  to  by  the  counsel,  relate  to  the  powers 
conferred  upon  the  towns  to  enable  them  to 
fulfill  the  obligations  enjoined,  and  to  the  pow- 
ers and  duties  of  the  several  officers  liaving 
charge  of  the  repairs  of  the  highways.  Ample 
means  are  furnished  the  several  towns  to  dis- 
charge their  obligations  under  the  Statute. 

The  Act  of  1821,  amended  by  the  Act  of 
1841,  confers  powers  upon  the  City  of  Provi- 
dence, to  build  and  keep  in  repair  their  side- 
walks, at  the  expense  of  the  owners  of  the  ad- 
joining lots;  and  as  may  be  seen  from  the  sev- 
eral ordinances  of  the  City,  given  in  evidence, 
these  powers  have  been  liberally  exercised  for 
the  purpose. 

The  powers  of  the  towns  and  of  the  City  are 
as  ample  for  the  purpose  of  removing  ob- 
structions from  the  highways,  streets  and  side- 
walks, arising  from  falls  of  snow  and  accumu- 
lation of  ice,  as  those  arising  from  any  other 
cause;  and  the  reason  for  'the  removal,  ['169 
so  that  thoy  may  be  safe  and  convenient  for 
travelers,  is  the  same  in  the  one  case  as  in  the 
others.  The  13th  section  of  the  Act,  which 
givus  the  personal  remedy,  makes  no  distinc- 
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tion  in  the  two  eases;  and,  in  the  absence  of 
some  plain  distinction  pointed  out  by  the  Stat- 
ute, it  would  be  exceedingly  difficult,  if  not  im- 
possible, to  state  one.  It  is  conceded  that  an 
olMtruction  from  falls  of  snow  or  accumulations 
of  ice  must  be  removed  by  the  towns  and  cities, 
BO  as  to  malce  the  highways  and  streets  pass- 
able; and  that  this  is  a  duty  expressly  enjoined 
upon  them.  The  question  is,  what  sort  or  re- 
moval will  satisfy  the  requirement  of  the  Stat- 
ute? It  is  admitted  that,  as  it  respects  every 
other  species  of  obstruction,  the  repairs  must 
be  such  that  the  highways  and  streets  may  b« 
safe  and  convenient  for  travelers;  and  that 
this  is  a  question  of  fact  to  be  determined  by 
the  jury.  Is  an  obstruction  by  enow  or  ice 
to  be  determined  by  any  other  rule  or  any 
other  tribunal  t  The  counsel  for  the  defendants 
suggests,  that  as  it  respects  such  safety  and 
convenience  for  travelers  in  case  of  falls  of 
snow,  the  Statute  should  be  construed  as  mean- 
ing merely  that  the  snow  should  be  trodden 
down  or  removed,  as  that  the  highways  and 
streets  should  not  be  so  blocked  up  or  incum- 
bered as  not  to  be  safely  and  conveniently 
open  and  passable.  But  it  is  quite  clear  that 
this  would  be  a  very  indefinite  and  uncertain 
rule  to  guide  either  the  officers,  whose  duty  it 
is  to  remove  these  obstructions,  or  the  jury  in 
passing  upon  them  when  the  subject  of  legal 
proceedings.  The  suggestion  may  be  very  well 
as  an  argument  to  the  jury,  for  the  purpose  of 
satisfying  them  that  the  repairs  in  the  man- 
ner mentioned  were  such  as  to  fulfill  the  re- 
quirement of  the  Statute,  but  to  lay  it  down 
«•  a  rule  of  law  in  the  terms  stated,  might 
in  many  cases,  and  under  the  circumstances, 
fall  far  short  of  it. 

The  treading  down  of  snow,  when  it  falls  in 
great  depth,  or  in  case  of  drifts,  so  that  the 
highway  or  street  shall  not  be  blocked  up  or 
incumbered,  may  in  some  sense,  and  for  the 
time  being,  have  the  effect  to  remove  the  ob- 
struction; but  as  it  respects  the  sidewalks  and 
their  uses,  this  remedy  would  be,  at  best,  tem- 
porary; and,  in  case  of  rains  or  extreme  chang- 
es of  weather,  would  have  the  effect  to  increase 
rather  than  remove  it.  It  is  but  common  ob- 
■ervation,  and  knowledge  of  those  familiar  with 
the  climate  of  our  northern  latitudes,  that  not 
unfrequently  the  most  serious  obstructions 
arise  from  the  great  depth  of  snow  and  changes 
in  the  temperature  of  the  weather;  and  that 
•Imply  treadinc  down  the  snow,  and  leaving 
it  in  that  condition  without  further  attention, 
would  have  the  effect  to  render  the  highways 
and  sidewalks  utterly  impassable. 

In  the  case  also  of  obstructions  from  snow, 
170*]  the  sidewalks  may  'frequently  require 
its  removal,  as  to  make  a  safe  and  convenient 
passage  for  the  pedestrian,  when,  at  the  same 
time,  the  treading  of  it  down  in  the  street 
would  answer  the  purpose  for  the  traveler 
with  his  team.  The  nature  and  extent  of  the 
repairs  must  necessarily  depend  upon  their 
location  and  uses;  those  thronged  with  travel- 
ers may  require  much  greater  attention  than 
others  less  frequented. 

The  just  rule  of  responsibility,  and  the  one, 

we  think,  prescribed  by  the  Statute,  whether 

the  obstruction  be  by  snow  or  by  any  other 

material,  is  the  removal  or  abatement  so  as  to 

render  the  highway,  street  or  sidewalk,  at  ail 


times  safe  and  convenient,  regard  being  had  to 

its  locality  and  uses. 

We  are  satisfied  the  ruling  of  the  court  be- 
low was  correct,  and  that  the  judgment  should 
be  affirmed. 

Dissenting,  Mr.  Justice  DanieL 

Affirmed  with  costs  and  interest. 


THE  UNITED  STATES,  Appta, 

V. 

DANIEL  W.  COXE  et  aL 

(Sec  S.  C.  17  How.  41-43.) 

Former  decisions  affirmed. 

This  case  cannot  be  distinguished  from  the  case 
of  United  States  v.  King.  7  IIow.  833,  and  of  Unit- 
ed States  V.  Turner's  Heirs,  11  How.  003,  und  Its 
decision  follows  tbose  cases. 

Argued  Jan.  3,  1855.         Decided  Jan'y  18, 1855. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Eastern  District  of 
Louisiana. 

This  action  was  commenced  in  the  United 
States  District  Court  for  the  Eastern  District 
of  Louisiana,  sitting  in  chancery,  by  D.  W. 
Coxe  and  others,  against  the  United  States,  for 
the  purpose  of  establishing  their  title  to,  and 
to  recover  from  the  United  States,  certain  land 
claimed  by  them  under  a  Spanish  grant. 

Their  claim  was  derived  from  the  "Maison 
Rouge  grant"  which  has  heretofore  been  fully 
considered  by  this  court  in  the  case  of  The 
U.  S.  V.  King,  etc.,  3  How.  773  and  7  How. 
833.  For  the  history  of  said  "Maison  Rouge 
grant"  and  the  facts  involved,  see  these  reports. 

The  United  States  pleaded  the  general  issue, 
and  after  various  proceedings  in  the  District 
Court  a  rule  was  entered,  submitting  certain 
issues  to  the  jury,  and  after  the  solution  of 
these  issues,  judgment  was  rendered  for  the 
plaintiffs. 

The  United  States  appealed  from  this  judg- 
ment to  this  court. 

Mr.  C.  Gushing^  Attorney -General,  for  the 
appellant: 

Without  a  particular  statement  of  the  law 
or  the  evidence  of  this  case,  it  is  supposed  that 
it  will  be  sufficient  to  state  that  the  claim  al- 
l^fed  by  the  petitioners  was  derived  solely 
from  the  same  "Maison  Rouge  grant,"  which 
has  heretofore  beei\  fully  considered  and  de- 
cided by  this  court,  in  the  case  of  U.  S.  r. 
King,  etc.,  reported  in  3  How.  773  and  7  How. 
833. 

This  court  having  finally  adjudged  that  the 
grant  conveyed  no  private  right  or  property  to 
the  said  Maison  Rouge,  and  the  petitioners 
claiming  from  him  as  the  proprietors,  in  virtue 
of  said  grant,  it  must  follow  that  the  decrees 
in  favor  of  the  petitioners  are  erroneous,  and 
ought  to  be  reversed. 

Mr.  Richard  S.  Coxe,  for  the  appellee,  con- 
tended— 

That  because  of  various  imperfections  in  the 
record,  it  ought  not  to  be  made  a  basis  of  a  re- 
versal of  the  judgment  below. 

Barton  v.  WelU,  5  Wharton,  225;  Sampson 

XJ  How. 


Digitized  by 


Google 


1854. 


Cl&bk  t.   Clabk  et  ai. 


315-322 


▼.  Commonwealth,  5  Watts  &  S.  386;  Munder- 
back  ▼.  Lutz,  14  Serg.  &  R.  220;  Powers  v. 
David,  6  Ala.  9;  Kirby  v.  Wood,  4  Shep.  81, 
16  Me.;  Simpson  r.  Wilson,  11  Shep.  437,  2tt 
Ife.;  St.  Louis  P.  Ins.  Co.  v.  Cohen,  0  Mo. 
416;  Smith  v.  Kemocben,  7  How.  188. 

The  decision  in  7  How.  was  restricted  to 
the  consideration  of  the  construction  given  to 
one  single  paper  taken  by  itself,  without  any 
other  connection  in  any  other  part  of  the  evi- 
dcncc.    P.  847. 

The  question  between  the  United  States  and 
the  defendant  is  whether,  according  to  the 
Spanish  laws,  at  that  time  in  force  in  the  proT- 
bice  of  Louisiana,  the  instrument  of  writing 
£»ted  1797,  pass  the  title  to  the  lands  de- 
scribed in  the  figurative  plan  of  Trudeau  to  the 
Marquis  de  Mauon  Rouge  as  his  private  prop- 
erty. 

In  regard  to  the  judgment  of  this  court  upon 
this  point  thus  stated  to  be  decided,  we  have 
not  a  word  to  say.  We  are  precluded  from 
arguing  it.  We  submit  with  respect  and  def- 
erence to  the  judgment  then  pronounced. 

In  doing  so,  however,  we  are  authorised  by 
the  language  of  the  same  court  to  say: 

1.  That  we  are  now  in  a  court  of  equity,  and 
not  of  strict  common  law — a  system  unknown 
in  Louisiana. 

2.  We  are  now  entitled  to  the  right,  if  not  of 
showing  that  by  such  a  document  as  that  bear- 
ing date  in  June,  1797,  a  title  did  nofc  pass  to 
the  Marquis  de  Maison  Rouge,  as  his  private 
property,  according  to  the  laws  of  Spam;  yet 
that,  in  conformity  with  the  established  usages 
of  the  Spanish  government,  it  did. 

3.  That  if  the  preceding  position  is  denied, 
we  have  still  the  right  to  show  that,  under  the 
circumstances  now  brought  to  the  notice  of  this 
eonrt,  sitting  as  a  court  of  equity,  we  are  war- 
ranted in  making  it  the  foundation  of  an  argu- 
ment in  favor  of  the  present  title  of  the  appel- 
lees, wholly  unaffected  by  any  previous  deci- 
sion or  even  dictum  of  this  court,  of  an  adverse 
eharacter. 

That  usage  will  be  allowed  to  operate  effect- 
ively in  the  construction  of  even  the  largest 
contracts,  either  between  individuals  or  be- 
tween the  government  and  individuals,  cannot, 
I  presume,  admit  of  doubt. 

U.  S.  V.  Arredondo,  6  Pet.  714;  2  Pet.  667; 
Davey  v.  Turner,  1  Dall.  11;  6  Pet.  716;  Smith 
V.  The  U.  S.  10  Pet.  326,  330,  331. 

The  question  whether  Qr  not  a  usage  exists, 
is  a  question  of  fact  for  the  consideration  of 
the  jury,  and  not  of  law  for  the  court.  After 
it  has  once  been  recognized  by  judicial  deci- 
sions, it  becomes  incorporated  into  the  law, 
and  need  not  again  be  proved. 

Consequa  v.  Willings,  Pet.  C.  C  231;  7  Cr. 
606;  7  Pet.  12& 

Mr.  Chief  Justice  Taiuy  delivered  the  opin- 
ion of  the  court: 

4S*]  *This  case  cannot  be  distinguished  from 
the  case  of  U.  S.  v.  King  et  al.  7  How.  833,  and 
of  U.  S.  V.  Turner's  Heirs,  11  How.  663.. 

The  decree  of  the  District  Court  must  there- 
fore be  reversed,  and  a  mandate  issued  to  the 
eoort  below  to  dismiss  the  petition. 

Decree  reversed  and  cause  remanded  with  di- 
reetions  to  dismiss. 


'FERDINAND  CLARK,  Appellant,  ['SIS 

V. 

BENJAMIN  C.  CLARK  and  William  H.  O. 
Hackett. 

(See  8.  C.  17  How.  315-322.) 

Bankruptcy — what  property  passes  to  assignee 
— sale  by  assignee  to  bankrupt,  where  fraud- 
ulent claims  concealed,  and  afterwards  re- 
covered by  bankrupt,  belong  to  his  creditors, 
and  may  be  recovered  after  discharge — 
creditor's  bill  for  himself  and  other  creditors 
— within  what  time. 

Claim  of  baokrapt,  for  anlawful  selsare  of  prop- 
erty, pssses  to  bis  anlgnee  In  bankruptcy,  and  Is 
subject  to  his  creditors. 

where  the  assignee  In  bankruptcy'  sold  all  the 
bankrupt's  rlehts  of  property  at  auction  for  $2, 
the  bsnkrupt  Didding,  but  ordering  tbe  title  to  be 
mnde  to  bis  sister,  who  rellnqnlsbed  to  him  the 
next  day  by  formal  deed  ;  held  that  a  claim  aualast 
Mexico  for  the  unlawful  seiiure  of  a  cargo,  of 
wliicb,  and  Its  great  value,  the  assignee,  was  Ig- 
norant, and  Information  of  which  was  withheld 
by  the  bankrupt  from  such  assltniee,  he  reporting 
that  the  assets  were  of  no  value  when  sold,  but 
which  was  afterwards  recovered  to  a  large  amount, 
did  not  pass  liy  such  sale,  but  still  might  be  reached 
by  the  creditors,  and  that  the  purchase  by  bank- 
rupt  was    fraudulent. 

Although  the  bankrupt  and  his  future  acquisi- 
tions arc  discharged  from  all  his  debts  by  tbe  cer- 
tificate of  bankruptcy,  yet  the  rights  of  property 
which  vested  In  his  assignee,  are  still  subject  to  hts 
creditors,  and  the  money  arising  therefrom  Is  held 
in   trust  for  tbem. 

d  The  assignee  having  died,  the  creditor  can  file  a 
Bll  and  detain  the  fund  for  the  creditors  gen- 
ejiilly. 

tj  That  the  creditor  had  not  proved  his  debt,  and 
mado  himself  a  party  to  the  proceedings  la  bank- 
cuptcy.   Is   Immsterlsl. 

L  The  8th  section  of  tbe  bankrupt  law,  which 
Kqulres  the  sctlon  to  be  brought  within  two  years, 
does  not  apply ;  but  If  It  does,  the  action  having 
been  bronctat  within  thirty  days  after  the  claim 
was  awarded,  was  la  time. 

APPEAL  from  tbe  Circuit  Court  of  the 
United  States  for  the  District  of  Colum- 
bia, holden  in  and  for  the  county  of  Washing- 
ton. 

This  suit  was  instituted  in  the  Circuit  Court 
tor  the  District  of  Columbia,  under  the  8th  sec. 
of  tbe  Act  of  March  3,  1849,  to  carry  into  elleet 
certain  stipulations  in  the  Treaty  of  Guada- 
loupe,  0  Stat.  304,  which  authorized  any  person 
claiming  any  part  of  any  award  made  by  the 
Board  of  Commissioners,  created  by  said  Act, 
after  giving  proper  notice  to  the  Secretary  of 
the  Treasury,  to  file  a  bill  for  relief  and  in- 
junction in  the  said  court,  the  ftmd  to  remain 
in  the  Treasury  to  await  the  decisk>n  of  the 
court. 

The  ori^nal  claimant,  B.  C.  Clark,  and  the 
other  parties  who  came  into  the  cause  by  peti- 
tions and  bills  (with  the  exception  of  the 
assignee  in  bankruptcy,  founded  the  action  on 
certain  judgments  they  had  obtained  against 
the  appellants  in  the  year  1841,  in  the  Superior 
Court  m  the  City  of  New  York. 

(Dlark,  the  appellant,  on  the  7th  day  of  De- 
cember, 1844,  obtained  a  discharge  m  bank- 
ruptcy in  the  District  Court  of  the  United 
States  for  the  District  of  New  Hampshire. 
This  discharge  was  alleged  by  the  appellees  to 
be  fraudulent.  The  original  bill  prayed  an  in- 
junction, commanding  Ferdinand  Claric  not 
to  receive  the  award  upon  his  Mexican  elslm, 
Itnd  also  prayed  that  such  assignee  as  slwuiu 
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be  appointed  by  the  Bankrupt  Court,  should 
have  leave  to  come  in  and  make  himself  «  party 
to  this  bill,  and  that  the  amount  of  said  award 
be  decreed  to  be  applied  in  payment  pro  rata 
of  the  debts  due  by  said  Ferdinand  Clark  at 
the  time  of  hia  bankruptcy. 

After  various  proceedings  the  Circuit  Court 
decreed  that  the  fund  in  controversy  should  be 
paid  over  to  the  complainant,  William  H.  Q. 
Hackett,  the  assignee  in  bankruptcy  of  Ferdi- 
nand Clark,  for  distribution  in  the  Bankrupt 
Court,  to  wit:  The  District  Court  of  the  Unit- 
ed States  for  the  District  of  New  Hampshire, 
according  to  the  respective  rights  of  the  credit- 
ors of  the  said  bankrupt. 

The  case  is  further  stated  by  the  court. 

Mr.  A.  Q.  Lawrence^  for  the  appellant,  main- 
tained: 

1.  That  B.  C.  Clark,  the  complainant  in  the 
original  bill,  had  no  standing  in  court  at  all, 
he  being  a  mere  general  creditor  at  the  time  of 
bankruptcy  of  the  appellant,  and  his  debt  hav- 
ing been  discharged  by  the  bankruptcy  and 
proceedings  thereon. 

2.  That  there  was  no  privity  between  B.  C. 
Clark  (who  had  never  made  himself  a  party 
to  the  bankrupt  proceedings  at  all)  and  the  as- 
signee in  bankruptcy;  but  that  Hackett,  the 
assignee,  must  stand  upon  his  own  compliance 
with  the  8th  section  of  the  Act  of  3d  March, 
1840,  or  else  fall. 

3.  That  the  Circuit  Court  of  the  District  of 
Columbia  had  no  jurisdiction  in  this  case,  ex- 
cept that  conferred  by  the  said  8th  section. 
The  fund  was  in  the  Treasury  of  the  United 
States,  and  the  parties  were  non-residents.  In- 
asmuch as  Hackett,  the  assignee,  had  not  given 
the  bond  nor  filed  the  notice  specified  in  said 
8th  section,  upon  which  the  jurisdiction  of  the 
court  was  to  attach,  the  bill  should  have  been 
dismissed. 

4.  That  by  the  sale  and  conveyance  of  the 
bankrupt's  effects,  the  appellant  became  the 
lawful  owner  of  the  Mexican  claim,  and  was 
entitled  to  prosecute  it  for  his  own  benefit, 
and  in  his  own  name. 

6.  That  the  proceedings  in  bankruptcy  w«re 
perfectly  regular,  and  authorized  the  sale  and 
conveyance. 

It  is  submitted  that  Clark,  the  bankrupt,  had 
no  official  relation  to  that  sale  after  his  dis- 
charge in  bankruptcy.  His  personal  connection 
with  the  assignee  and  with  the  bankrupt's 
estate  ceased. 

The  courts  have  not  gone  farther  on  the  sub- 
ject of  the  constructive  fraud  than  to  look  to 
an  official  legal  relation. 

0.  That  if  said  proceedings  were  not  regular, 
yet,  as  sill  the  assets  were:  in  fact  offered  for 
sale,  and  in  fact  sold  by  the  assignee,  and  a 
bill  of  sale  of  all  the  assets,  with  the  schedules 
annexed,  was  g^ven  to  R.  M.  Clark,  and  under 
this  sale  the  appellant  claims:  and  as  no  effort 
was  made  in  Bankrupt  Court  to  have  the  mat- 
ter corrected,  for  the  space  of  two  years,  this 
action  is  barred  by  the  limitation  of  the  8th 
see.  of  the  bankrupt  law.    6  Stat,  at  L.  446. 

7.  That  if  not  barred  by  the  limitation,  the 
proceedings  of  the  Bankrupt  Court  cannot  be 
impeached  in  another  court  in  a  collateral  pro- 
ceeding.   Thompson  v.  Tolmie,  2  Pet.  157. 

8.  Tbat  the  present  assignee  is  estopped  from 
denying  the  title  of  the  purchaser  at  the  sale  of 
19 


his  predecessor,  on  the  mere  ground  of  the  in- 
formality itt  the  official  proceedings. 

S.  Tbat  the  complainants  never  having 
proved  any  debt  in  the  Bankrupt  Court,  al- 
though having  had  notice  by  letter,  until  after 
the  sale,  and  never  having  filed  any  objections 
to  the  bankrupt's  discharge,  or  made  any  effort 
in  the  Bankrupt  Court  to  sot  aside  the  sale, 
cannot  now  call  upon  a  court  of  equity,  to 
interfere  and  remedy  the  consequences  of  their 
own  negligence. 

Messrs.  Severdy  Johnson  and  J.  M.  Carliale, 
for  the  appellees,  contended  that  the  bankrupt 
was  the  real  purchaser,  and  that  even  if  the 
sale  could  be  sustained  as  to  a  third  person,  it 
was  void  as  to  him,  and  that  the  fund  remained 
to  be  distributed  in  bankruptcy. 

They  relied  upon  the  principles  stated  in  the 
case  of  Michoud  v.  Girod,  4  How.  652,  and 
cases  there  cited,  and  1  Story,  Eq.  Jur.  321,  3'^, 
as  applicable  to  the  alleged  purchases  by  the 
bankrupt. 

They  contested  all  the  points  stated  in  the 
appellant's  brief,  and  maintained  that  the  de- 
cree ought  to  be  affirmed,  as  well  upon  the 
general  principles  of  equitable  relief  as  under 
the  special  Act  of  March  3d,  1849. 

Mr.  Justice  Catton  delivered  the  opinion  of 
the  court: 

Ferdinand  Clark  applied  for  the  benefit  of  the 
bankrupt  law,  and  filed  a  schedule  of  his  debts, 
and  another  of  his  property  and  rights  of  prop- 
erty. Pursuant  to  the  latter  schedule,  the  as- 
signee in  bankruptcy  sold  all  Clark's  interest  in 
the  property,  and  rights  of  the  property  at 
auction,  for  the  sum  of  $2,  Clark  himself  bid- 
ding at  the  sale,  but  ordering  the  title  to  be 
made  by  the  assignee  to  his  (Clark's)  sister, 
who  relinquished  to  him  by  a  formal  deed  on 
the  next  day.    By  virtue  of  this  purchase  Clark 


claims  to  be  bona  fide  owiier  of  all  the 


prop- 


erty, and  rights  of  property  he  had  given  in 
or  indicated  on  his  schedule. 

The  bill  alleges  that  the  claim  against  the 
Republic  of  Mexico,  *for  an  unlawful  [*819 
seizure  of  the  cargo  or  a  vessel  owned  by  the 
bankrupt,  called  The  Louisiana  (the  proeeeds 
of  which  are  in  dispute),  was  not  deccribed  in 
any  manner  to  make  the  same  available  to 
Clark's  creditors;  nor  was  any  such  informa- 
tion or  evidences  of  the  claim  put  into  pos- 
session of  the  assignee  as  would  enable  him  to 
recover  it,  but  that  all  the  information  and 
evidences  were  fraudulently  withheld  by  said 
bankrupt,  and  that  his  assets  and  effects  een- 
erally  were  so  described  in  his  schedule  that 
the  assignee  was  ignorant  of  their  true  valtw, 
-and  in  fact  reported  to  the  court  that  the  same 
could  not  be  sold;  and  that  because  of  this 
fraud  the  sale  was  void. 

This  allegation  is  put  in  issue  by  the  an- 
swer, and  was  sustained  by  the  Circuit  Court, 
which  ordered  the  moneys  awarded  to  Clark  by 
the  commissioners,  acting  under  our  Treaty  <a 
Peace  with  Mexico,  to  be  paid  over  to  the  as- 
signee in  bankruptcy,  and  distributed  by  him 
among  the  banlcrupt's  creditors.  From  this  de- 
cree Clark  appealed. 

If  the  right  of  property  to  the  claim  for  in- 
demnity was  eonoealM  so  that  the  assets  were 
sold  for  a  nominal  amount,  and  to  Clark  him- 
self in  the  name  of  hia  sister,  then  Gark's 
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pnrebase  wm  frBudulent,  and  the  decree  be- 
low, setting  aside  the  purchase,  was  pro{>er. 
Thi»  is  the  rule  prescri&d  by  the  4th  section 
of  the  bankrupt  law:  and  which  rule  would  be 
enforced  by  the  general  principles  governing  a 
ooitrt  of  equity,  independently  of  the  bankrupt 
law. 

In  his  first  schedule,  the  bankrupt  did  not 
mention  the  claim  against  the  Republic  of 
Mexico,  but  in  an  amendment  filed  in  Decem- 
ber, 1844,  after  he  had  received  his  dischar^, 
this  claim  is  alluded  to  in  connection  with 
others,  as  follows: 

TTnited  States  government  of  Americia"  claim 
Spanish  government,  do. 

Buenos  Ayres  government,  do. 

Mexican  Republic  subject  to  a  mortgage." 

This  statement  gave  no  information  that  the 
bankrupt  claimed  remuneration  against  the 
government  of  Mexico  for  an  illegal  seizure  of 
the  cargo  of  the  schooner  Louisiana.  The  proof 
is  that  Clark  was  prosecuting  this  claim  before 
he  applied  for  the  benefit  of  the  bankrupt  law, 
which  was  in  January,  1843,  and  relied  on  its 
ultimate  recognition  and  payment  through  com- 
ntissioners  acting  under  treaties  with  Mexico. 
He  continued  to  pursue  the  claim,  steadily  and 
earnestly,  up  to  the  time  it  was  allowed  in 
1851,  when  there  was  awarded  to  him  $86,- 
78«  29/100 

Clark's  letters  to  Mr.  Caustin,  his  agent  in 
Washington,  who  prosecuted  the  claim,  show, 
as  does  the  deposition  of  Mr.  Caustin 
3X0*]  *also,  that  in  December,  1844,  when  the 
amended  schedule  was  filed,  the  bankrupt  had 
a  right  to  expect  ultimate  success,  and  did  rely 
on  it  with  much  confidence.  Clark's  papers  and 
correspondence  were  extensive  in  regard  to  the 
matter,  and  which  must  have  been  concealed 
from  the  assignee  in  bankruptcy,  or  he  would 
not  have  reported  the  assets  as  of  no  value  in 
1845,  when  they  were  sold. 

From  the  obscurity  of  the  schedule,  and  the 
concealment  of  the  evidences  of  a  right  of  prop- 
erty from  the  assignee  and  the  creditors,  we 
feel  satisfied  that  the  bankrupt  intended  to 
rid  himself  of  his  debts,  and  to  secure  to  him- 
self the  effects  in  dispute  by  contrivance,  and 
that  part  of  the  contrivance  was  a  purchase  in 
the  name  of  his  sister,  for  his  own  benefit. 

8oD>e  minor  objections  to  the  decree  below 
have  been  raised,  which  it  is  proper  to  notice. 

First,  it  is  insisted  that  the  Circuit  Court  of 
the  District  of  Columbia  had  no  jurisdiction  of 
the  parties  under  the  Act  of  March  3,  1840,  sec. 
B,  to  carry  into  effect  our  Treaty  with  Mexico 
of  1848.  The  8th  section  provides  that  in  all 
eases  arising  under  the  Act,  where  any  person 
'  or  persons  other  than  those  in  whose  favor  the 
award  was  made,  claimed  the  money  awarded, 
should  within  thirty  days  after  the  date  of  the 
award  notify  the  Secretary  of  the  Treasury  of 
his  intention  to  contest  the  payment  of  the 
money  to  the  party  to  whom  it  was  awarded, 
and  file  with  the  district  attorney  a  bond,  etc., 
then  the  money  should  be  retained  in  the 
Treasury,  subject  to  legal  investigation  in  the 
courts  of  justice;  and  the  party  claiming  the 
fund  might  file  bis  bill  in  the  Circuit  Court  in 
the  District  of  Columbia,  which  should  have 

i'nrisdietion  to  determine  the  right  of  pro|wrty. 
n  this  instance  the  award  was  made  on  the 
15th  day  of  April,  1861,  and  on  the  16tb  day  of 
tft  !<.  ed. 


May  following,  Benj.  C.  Clark,  of  Boston,  a 
judgment  creditor,  filed  his  bill  in  the  Circuit 
Court  claiming  the  fund  awarded  to  Ferdinand 
Clark,  and  gave  the  notice  and  bond  required 
by  the  Act  of  1849,  sec.  8. 

This  was  a  creditor's  bill,  on  behalf  of  the 
complainant  and  all  other  creditors  of  the 
bankrupt,  and  which  alleged  that  the  com- 
plainant had  reason  to  believe  the  assignee. 
Palmer,  was  dead,  and  invites  him,  if  living,  or 
any  subsequent  assignee  that  might  be  ap- 
pointed, to  come  in,  etc.  It  was  ascertained 
that  Palmer  was  dead,  and  Hackett  was  ap- 
pointed successor  to  Palmer,  May  19,  1851,  and 
on  the  30th  day  of  that  month  made  himself 
a  party  to  Benj.  C.  Qark's  bill,  by  petition  in 
the  nature  of  an  original  bill.  Other  creditors 
came  in  likewise,  but  all  of  them  after  the 
thirty  days  had  expired. 

It  is  insisted  that  Benj.  C.  Clark,  as  a  gen- 
eral creditor  of  the  bankrupt,  had  no  standing 
in  court,  his  debt  having  been  discharged 
*by  the  certificate  of  bankruptcy.  Sec-  [*S31 
ond,  that  Clark  had  never  made  himself  a 
party  to  the  bankrupt  proceedings,  by  proving 
his  debt,  and  therefore  Hackett  must  stand  on 
his  own  bill,  and  cannot  connect  himself  with 
that  of  Clark. 

3d.  "That  the  Circuit  Court  of  the  District 
of  Columbia  had  no  jurisdiction  in  this  case, 
except  that  conferred  by  said  8th  section.  The 
fund  was  in  the  Treasury  of  the  United 
States,  and  the  parties  were  non-residents.  In- 
asmuch as  Hackett,  the  assignee,  had  not  given 
the  bond  nor  filed  the  notice  specified  in  said 
8th  section,  upon  which  the  jurisdiction  of  the 
court  was,  to  attach,  the  bill  should  have  been 
dismissed." 

The  bankrupt  is  personally  discharged  from 
his  debts,  and  so  are  his  future  acquisitions, 
but  the  property  and  rights  of  property  which 
vested  in  the  assignee  are  subject  to  the  credit- 
ors of  the  bankrupt,  as  they  were  liable  in 
his  hands  before  he  applied  for  the  benefit  of 
the  Act;  and  the  money  in  controversy  was 
held  in  trust  for  the  creditors,  in  whatsoever 
hands  it  was  found.  Benjamin  C.  Clark  was  a 
cestui  que  trust,  and  the  Treasury  a  stake- 
holder between  Ferdinand  Clark  and  his  credit- 
ors; Palmer,  the  assignee,  had  died,  and  there 
being  no  trustee,  the  creditor  had  a  right  to 
file  a  bill  and  detain  the  fund  for  the  creditors 
generally,  to  be  administered  by  an  assignee 
subsequently  appointed  by  the  Bankrupt  Court. 

The  circumstance  that  Benjamin  C.  Clark  has 
not  proved  his  debt,  and  made  himself  a  party 
to  the  proceedings  in  bankruptcy,  is  immateri- 
al; the  proof  that  debts  were  owing  by  Ferdi- 
nand Clark  can  be  made  at  such  times  as  the 
Bankrupt  Court  may  prescribe  by  its  rules 
and  orders;  and  we  are  not  aware  that  any  ob- 
jection can  be  interposed  to  reject  Benjamin  C. 
Clark's  claim  in  thie  Bankrupt  Court  of  New' 
Hampshire.  All  the  creditors  seem  to  be  in 
the  same  condition,  no  one  having  proved  his 
debt.  Benjamin  C.  Clark  having  the  right  to 
sue  and  detain  the  fund  in  the  Treasury, 
Hackett  could  properly  come  in,  and  make  him- 
self a  party  to  the  proceeding. 

It  is  also  insisted  that  this  action  is  barred 
by  the  8th  section  of  the  Bankrupt  Law,  which 
provides  that  no  suit  shall  be  maintainable 
against  any  person  claiming  an  adverse  interest 
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touching  property  or  rights  of  property,  sur- 
rendered by  the  bankrupt  unless  tlie  same  shall 
be  brought  within  two  years  after  the  declara- 
tion and  decree  in  bankruptcy,  or  after  the 
cause  of  action  shall  first  have  accrued. 

The  interest  adversely  claimed,  and  which 
the  statute  protects,  if  not  sued  for  within  two 
years,  is  an  interest  in  a  claimant  other  than 
the  bankrupt;  but  supposing  that  Ferdinand 
Clark  had  been  placed  in  that  condition,  as  to 
the  fund  in  the  Treasury,  by  his  pretended  pur- 
chase of  his  own  assets,  yet  as  no  cause  of 
S2a*]  'action  accrued  to  the  assignee  in 
bankruptcy  against  Clark,  until  he  got  pos- 
session of  the  money,  and  as  he  never  held  the 
fund  adversely,  it  follows  that  the  Act  does 
not  apply;  but  if  it  did,  the  fund  had  no  ex- 
istence till  the  award  was  made,  which  was 
only  thirty  days  before  the  suit  was  brought. 
We  order  that  the  decree  of  the  Circuit  Court 
be  affirmed. 

Affirmed  with  costs. 


WILLIAM  FONTAIN,  Appellant, 

V. 

WILLL&M  RAVENEL. 

(See  S.  C.  17  How.  369-399.) 

Will — construction  of — lapsed  devise. 

A  person  who  bad  so  lived  in  the  two  States  of 
Pennsylvania  and  South  Carolina,  that  bis  doml- 
ctl  might  b«  claimed  In  either,  died  in  Philadel- 
phia in  Hay,  1820,  where  his  will  was  made  and 
Eobllshed,  In  April  preceding  hU  death,  in  which 
e  declared  himself  to  he  of  the  City  ot  Philadel- 
phia. 

By  the  residuary  clause  In  said  will  "his  ezecu- 
tora  or  the  survivor  of  them,  after  the  decease  of 
his  said  wife,  was  authorlied  to  dispose  of  the 
iroperty  for  the  use  of  such  charitable  Institutions 
jU  Pennsylvania  and  South  Carolina  as  they  or  he 
may  deem  most  heneflclal  to  mankind." 

Uls  said  wife  and  three  others  were  appointed 
executors — she  survived  her  co-executors  some 
years  and  then  died.  No  appointment  was  made 
or  attempted  to  be  made  daring  the  lifetime  of 
the  executors. 

Held,  that  the  devise  lapsed,  and  the  residuary 
property  descended  to  the  testator's  heirs. 


r^ 


Argued  Dec.  22,  1854.     Decided  Jan.  18,  1856. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed   States    for    the    Eastern    District    of 
Pennsylvania. 

"The  bill  is  filed  in  the  name  of  the  com- 
plainant by  certain  charitable  societies  of 
Pennsylvania  and  South  Carolina,  under  the 
directions  of  the  will,  to  recover  from  the  de- 
fendant, as  executor  of  Mrs.  Kohne,  so  much 
of  the  property  as  came  to  her  hands  as  the 
ezecutnx  of  her  husband's  will,  and  which  she 
distributed  as  undisposed-of  property  after  the 
death  of  her  co-executors.  And  the  question 
in  the  case  is,  whether  the  residuary  bequest 
in  the  will,  which  authorized  his  executors  or 
the  survivor  of  them,  after  the  death  of  his 

Nora. — What  is  a  charity.  Bequests  valid  for 
charitable  purposes  and  those  not.  See  note  to 
VIdal  V.  GIrard,  11  U  ed.  U.  S.  205. 

Devise  to  trustees  for  charitable  uses  and  to  un- 
incorporated associations.  Validity  of  particular 
devises  and  bequests.  Uncertain,  vague,  or  Indefi- 
nite legacies  Invalid.  Validity  of  charitable  en- 
dowments not  governed  bv  statute  4  li^llz.  Ch.  4. 
Devise  to  U.  S.  void.  When  misnomer  or  misde- 
scription of  beneficiary  will  not  Invalidate.  See 
note  to  logDs  r.  Trustees  Sailor's  Snug  Harbor,  7 
A..  «t  P.  A  ei7. 
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wife,  to  dispose  of  the  surplus  for  the  use  of 
such  charitable  institutions  in  Pennsylvania 
and  South  Carolina  as  they  might  deem  most 
beneficial  to  mankind,  'has  laps^,'  no  such  ap- 
pointment having  been  made  or  attempted  to 
be  made  during  the  lifetime  of  the  executors." 

See  opinion  of  the  court,  in  which  appears  % 
full  statement  of  the  case. 

The  bill  having  been  dismissed  in  the  court 
below,  the  case  is  now  here  on  appeal. 

Messrs.  Edward  Hopper,  EU  K.  Price,  and  B. 
H.  Meredith,  for  appellant: 

As  to  domicil.  An  intention  to  make  a  place 
his  home,  will  determine  the  domicil.  Greier  t. 
O'Daniel,  1  Binn.  349.  See  opinion  of  Judge 
Rush,  in  a  note,  page  351. 

If  the  surviving  executrix  has  rightfully  dis- 
tributed among  the  next  of  kin,  nothing  mor« 
is  to  be  said,  if  not,  the  administratrix  is  en- 
titled. 

Row  T.  Dawson,  1  Ves.  Sen.  331 ;  Ferran's  Es- 
tate, 1  Ashmead,  319;  Marshall  t.  UofiT,  \ 
Watts,  440;  Act  1834;  Executors  and  Ad- 
ministrators, Dunlap  Pa.  Dig.  524.  The  proper- 
ty here  is  held  to  abide  the  event  of  this  suit. 

The  right  of  the  administrator  is  exclusive. 
Com.  T.  Strohecker,  opinion  of  Kennedy,  J.,  U 
Watts.  480. 

Will  took  effect  in  1829,  by  which  the  per- 
sonal estate  became  vested  in  the  executors, 
and  by  reason  of  the  power,  of  sale  in  the  will 
and  our  Act  of  Assembly,  March  31,  1792,  sec. 
4  (3  Smith's  Laws,  67),  the  title  to  the  real  es- 
tate became  vested  in  them  upon  the  trusts  of 
the  will;  that  is,  to  pay  the  legacies  and  an- 
nuities and  invest  for  accumulation  the  surplus 
until  the  death  of  the  widow,  and  then  to  dis- 
tribute the  surplus  in  charity. 

The  descent  was  broken.  Silvertbom  T.  Mo- 
Kinsler,  2  Jones,  72. 

The  administrator  is  empowered  to  sell  the 
real  estate  the  same  as  the  executor. 

Act  February  24th,  1834,  sec.  13,  67  Dunlap, 
518,  630,  and  Act  of  March  12th,  1800,  sec.  3; 
3  Smith,  434,  Mr.  Binney's  opinion;  Hood  on 
Executors,  241. 

The  objects  are  not  very  extensive  or  diffi- 
cult of  attainment.  They  are  incorporated 
institutes  of  the  two  States  for  the  purposes 
of  charity;  some  of  which  are  for  the  relief  of 
colored  people,  and  do  not  include  beneficial 
society.     Blenon's  Estate,  Brightley,  340. 

It  is  a  settled  principle  that  a  trust  shall 
never  fail  for  want  of  a  trustee.  And  the 
courts  of  equity  will  take  upon  themselves  the 
execution  of  the  trust. 

2  Story's  Eq.,  sees.  1069,  I06I,  1191. 

The  administrator  with  the  will  annexed,  is 
the  trustee  for  the  settlement  of  the  estate,  and 
under  the  direction  of  the  Orphans'  Court,  the 
trust  can  be  executed  by  him.  He  will  have 
the  personalty,  etc.,  and  can  sell  and  get  the 
proceeds  of  realty. 

This  power  is  in  the  Orphans'  Court,  Act 
183-2,  sec.  4;  Wimmer's  Appeal,  1  Whart.  103, 
104. 

The  personalty  is  under  control  of  that 
court  (Orphans'  Court),  and  the  moneys  may  be 
paid  into  that  court  for  the  uses  of  the  estate. 
Act  34,  sec.  19.  It  was  so  done  in  Tilghman'e 
Estate,  6  Wheat.  44. 

These  provisions  meet  ordinary  cases. 

But  here  as  ia  Engand  the  courts  will  go 
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farther  in  favor  of  ehmrities,  than  in  ordinary 
ec:ea.    Our  law  favors  charitable  useB. 

Constitution  of  Penn.  1778  and  of  1790; 
Oirard  Will  case,  4  Kawle,  323;  Acts  1730-31, 
Pnrd.  1010;  7  8m.  Laws,  43,  44. 

Had  the  execntors  refused,  they  could  have 
been  compelled  to  execute  the  trust.  It  should 
not  be  lost  by  accident. 

Pott>  Petition,  Ashmead,  340;  see  Welford 
Eq.  PI.  110,  (Lib.  Law  and  Eq.),  as  to  informa- 
tion of  Attorney-General. 

The  eourt  will  assume  the  exercise  of  the  dis- 
eretk»  to  ascertain  the  objects  where  they  are 
much  less  defined  than  here,  and  where  the 
executor  intrusted,  died  in  the  lifetime  of  the 
testator. 

Boyle  on  Charities,  220;  Bax  v.  Whitbread, 
!•  Ves.  15,  see  pp.  26,  27;  Cole  v.  Wade,  16  Ves. 
43;  Brown  v.  Higgs,  8  Ves.  570;  Moggridge  v. 
Thackwell,  1  Ves.  464;  7  Ves.  36;  affirmed,  13 
Ves.  416. 

The  court  eould  regulate  and  control  the  ex- 
ercise of  the  discretion  by  the  executor;  and 
if  ao,  when  he  cannot  exercise  it  all,  may  it 
not  do  BO  for  him? 

Grandom's  Estate,  6  W.  &  8.  661;  Waldo 
T.  Caley,  16  Ves.  210,  211. 

Here  the  objects  have  not  failed,  and  there 
k  no  occasion  to  resort  to  the  doctrine  of  cy 
pres,  or  the  royal  prerogative. 

The  only  question  is,  whether  the  court  or 
administrator  can  select  from  the  designated 
objects.  If  either  can,  then  the  trust  is  to  be 
executed  as  if  the  executors  had  lived;  or  If 
either  cannot,  then  all  the  charitable  institu- 
tions incorporated  by  the  two  8tates  must 
take. 

In  White  v.  White,  1  Bro.  Ch.  Cas.  12,  the 
testator  bequeathed  to  the  Lying-in  Hospital, 
and  if  more  than  one,  to  such  of  them  as  the 
executor  should  appoint,  and  named  no  exec- 
ntor.    The  court  is  to  appoint. 

A  bequest  to  a  eharitable  school  to  purchase 
Bibles,  Testaments,  and  other  religious  books, 
held,  not  too  indeflnite.  This  directed  a  re- 
ligious purpose  which  was  sufficiently  certain. 

So  here  there  is  at  least  a  definite  purpose 
BB  to  the  objects  in  respect  to  the  colored 
population  besides  the  definitiveness  of  the 
charitable  institutions  of  Pennsylvania  and 
South  Carolina,  which  define  the  objects  to  be 
the  purposes  for  which  these  institutions  have 
been  established. 

Orphan  Asylum  y.  McCartee,  9  Cow.  440; 
King  V.  Woodhnll,  3  Edw's  Ch.  87. 

A  bequest  is  good  where  it  is  made  to  a 
dass,  as  of  such  a  parent,  or  to  such  of  them 
and  in  such  shares  as  an  executor  may  appoint. 

Bartlett  v.  King,  12  Bfass.  641;  Brown  v. 
Hkga.  8  Ves.  Jr.  m,  674. 

It  is  not  the  case  of  a  mere  power,  but  of  a 
tmat  accompanied  by  a  power.  In  such  case 
the  trust  is  imperative  and  may  be  enforced; 
aad  is  not  lost  by  the  refusal  of  the  trustee  to 
exercise  his  power,  or  by  his  death. 

2  Sug.  Pow.  173,  176,  etc. 

There  is  nothing  in  the  will  that  looks  to  the 
diarity  ending  upon  any  condition  or  contin- 
MBcy.  The  will  gives  not  the  property  over 
m  any  event. 

He  gives  to  the  next  of  kin  all  that  he  in- 
tends that  they  shall  have,  and   means   that 
they  shall  have  no  more. 
It  It.  ed. 


As  our  law  stood  in  1829,  the  executor  of 
the  surviving  executor  would  have  taken  the 
personalty,  and  administered  it ;  or  an  adminis- 
trator with  the  will  annexed  would  have  done 
so,  and  have  also  exercised  the  power  to  sell 
the  lands  and  administer  the  proceeds.  Act 
1800,  3  Sm.  Laws,  434,  sec.  3. 

The  testator  is  presumed  to  liave  known 
the  law  of  the  place  where  the  will  was  to  be 
executed,  and  he  is  presumed  to  have  known 
that  the  law  provided  a  substitute  for  his 
executors  to  carry  out  the  trust. 

There  was  no  condition,  the  breach  of  which 
would  give  the  property  to  the  next  of  kin,  as 
in  Porter's  case,  1  Co.  21. 

It  was  a  trust  and  confidence,  which  the 
court  will  carry  out,  if  the  trustee  faileth,  as 
in  Martindale  v.  Martin,  Cites  Cro.  Eliz.  288. 

And  not  only  a  trust,  but  a  charity,  "which 
never  faileth,"  and  not  vague  or  indeflnite,  or 
to  incorporated  societies. 

In  Martindale  v.  Martin,  Cites  Cro.  Eliza. 
288,  the  executors  refused  the  trusts,  but  it 
was  held  binding  on  them.    See  7  Vt.  200,  300. 

If  the  intention  to  ^ve  a  charity  be  declared 
absolutely,  and  nothmg  is  left  uncertain  but 
the  mode  of  carrying  it  into  effect,  the  court 
will  supply  the  mode. 

Mills  V.  Farmer,  1  Meriv.  64,  04,  101,  102. 

Thus  in  that  case  the  testator  directed  the 
residue  to  be  divided  for  certain  charitable  pur- 
poses mentioned,  "and  other  charitable  pur- 
poses as  I  do  intend  to  name  hereafter,"  and 
afterwards  named  no  further  purposes.  Held, 
a  disposition  in  favor  of  charity,  to  be  carried 
into  execution  by  the  court,  having  regard  to 
the  objects  particularly  pointed  out  by  the  will, 
lb.  64. 

There  the  objects  pointed  out  were  the  pro- 
moting of  the  gospel  in  foreign  parts,  and  the 
bringing  up  of  ministers  in  different  seminaries 
in  England. 

Here  all  the  objects  are  pointed  out,  to  wit: 
the  charitable  institutions  of  the  two  States, 
so  as  to  include  a  benefit  to  part  of  the  black 
population.  Here  is  nothing  to  be  supplied,  but 
a  leave  given  to  select  some  only  of  those 
institutions. 

Bequests  made  to  two  corporate  bodies,  for 
the  relief  of  certain  classes  of  poor  persons,  by 
pajring  their  rents,  and  giving  them  gratuities 
according  to  selection.  The  societies  renounced 
the  legacies.  Yet  held  that  the  discretion  of 
the  trustees  was  not  of  the  essence  of  the  trust, 
and  that  the  court  would  carry  the  trust  into 
effect  by  a  scheme. 

Reeve  T.  Atty.-Gen.  3  Hare,  191. 

Where  bequests  arc  made  to  trustees  for 
general  charitable  purposes,  the  trust  must  be 
the  subject  of  a  scheme  before  the  master;  but 
where  the  object  is  a  charity  without  a  trust 
interposed,  the  disposition  is  in  the  crown,  and 
must  be  made  according  to  the  directions  under 
the  royal  sign-manuaL 

Paice  V.  Archbishop  of  Canterbury,  14  Ves. 
364,  371,  372. 

This  is  not  a  case  that  in  England  would 
come  under  the  King's  sign-manual,  but  with- 
in the  jurisdiction  of  chancery,  as  a  trust.  It 
does  not  depend  upon  the  crown  prerogative  for 
its  execution,  but  upon  the  law  of  the  land. 
Boyle  on  Charities,  ch.  14,  p.  237,  etc 

1^.  In  Pennsylvania,  the  law  is  settled  in 
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favor  of  cbarities  far  enough  to  sustain  the 
present  bequests. 

In  Whitman  t.  Lex,  17  Serg.  &  Rawie,  91, 
02,  it  was  decided  that  all  that  was  contained 
in  43  Eliz.,  and  more,  was  contained  in  the 
common  law  of  Pennsylvania,  though  it  was 
not  then  supposed,  as  afterwards  found  in  the 
case  of  Sarah  Zane's  will,  and  of  Vidal  v. 
Girard's  Executors,  4  Rawle,  323,  that  at  the 
common  law  of  England,  the  same  breadth  of 
law  existed  in  favor  of  charity. 

And  the  cases  are  there  cited  as  authorita- 
tive here,  where  there  was  no  trustee  to  take, 
but  the  court  decreed  the  bequest  a  devise  to 
corporations  for  the  charitable  objects  pointed 
out.    lb.  92. 

It  is  there  said  that  so  much  more  liberal  is 
our  system  in  favor  of  bequests,  though  not 
strictly  charitable,  that  our  courts  would  have 
no  difficulty  in  ruling  in  favor  of  the  legatee: 
lb.  63;  Morioe  v.  Bishop  of  Durlum,  2  Ves.j 
399. 

The  bequest  in  9  Ves.  was  for  benevolent,  not 
charitable  purposes.  Here,  it  is  for  charitable 
purposes  only;  for  it  is  to  go  to  charitable 
institutions  for  the  purposes  of  their  creation. 

1829.  In  McGirr  v.  Aaron,  1  P«.  49,  there 
was  no  trustee  at  all  that  could- take  for  the 
purpose  of  charity,  but  the  devise  was  sus- 
tained and  to  become  vested  as  soon  as  the 
charity  should  acquire  a  capacity  to  take. 

Here  there  was  a  trustee  until  all  the  execu- 
tors died,  and  the  administrator  de  bonis  non 
cum  testamento  annexo  is  the  substituted  trus- 
tee. 

In  the  same  year,  the  U.  S.  Supreme  Court, 
in  Beatty  t.  Kurtze,  sustained  the  dedication 
of  a  lot  for  the  Lutheran  Chivch  in  George- 
town, without  any  deed,  grantee,  or  trustee.  2 
Pet.  666-583.  And  a  committee  of  the  congre- 
gation was  held  sufficient  to  maintain  the  bill. 
684. 

A  trust  may  be  created  by  will,  to  bind  the 
title  of  the  heir  or  personal  representative,  and 
make  him  a  trustee,  where  no  other  is  named. 

Inglis  V.  Sailors'  Snug  Harbor,  3  Pet.  119. 

But  here  were  trustees  named,  and  trustees 
who  had  no  object  to  defeat  the  trust,  though 
they  had  a  selection  within  a  limited  range. 

Id.;  also,  Malim  v.  Keighley,  2  V«8.  Jr.  335. 

1832.  A  trust  in  favor  of  an  unincorporated 
religious  society  is  an  available  one. 

Meth.  Ch.  ▼.  Remington,  1  Watts,  218. 

1833.  The  case  of  Magill  v.  Brown,  so 
elaborately  discussed  by  Judge  Baldwin,  covers 
all  this  case.    Brightley,  346.    . 

Devises  and  bequests  to  unincorporated  meet- 
ings of  friends  were  held  good;  tor  the  relief 
of  poor  members;  of  the  Indians;  inclosing  a 
graveyard;  purchasing  a  fire  apparatus. 

Charities  are  left  free  for  the  exercise  of  the 
jurisdiction  of  the  courts,  according  to  the  in- 
tention of  the  testator,  disregarding  defects  of 
form  or  designation  of  a  party  to  take,  and  a 
devise  to  the  church  is  transferred  to  the  par- 
son where  the  church  cannot  take  in  mortmain. 
Or  if  it  be  to  the  poor  who  cannot  take,  then 
to  the  hospital,  which  could,  as  in  McGirr  v. 
Aaron,  from  the  priest,  who  could  not  take, 
to  the  congregation,  when  authorized.  Bright- 
ley,  386.  I 

The  ctMes  in  which  these  principles  were  ap- 1 
)lied  were  before  the  43  Eliz.  on  prior  statutes  i 
jr  the  common  law.    lb.  387,  393. 

sa 


Though  there  be  none  to  take,  the  heirs  <uid 
next  of  kin  are  bound.    lb.  407. 

The  administrator  is  the  trustee,  and  thia 
court  will  make  the  distribution  to  the  legatee*, 
lb.  408,  409. 

1836.  Martin  v.  McCord  was  decided  in  Su- 
preme Court.  Charities  are  sustained.  6 
Watts,  495. 

1843.  A  devise  to  an  association  for  religious 
purposes,  unincorporated  at  the  testator's  be- 
quest, but  since  incorporated,  is  good  in  Penn- 
sylvania. Zimmerman  v.  Anders,  6  W.  &S.  218. 

1844.  In  Vidal  v.  The  City  of  Phil.,  Girard 
Will,  2  How.  127,  it  was  held  that  although 
the  corporation  had  been  incompetent  to  take, 
the  heir  could  not  take  advantage  of  such  in- 
ability, but  the  State  only  in  its  sovereign  ca- 
pacity. 

At  the  common  law  of  England  and  in  Penn., 
such  a  trust  would  be  sustained  without  » 
trustee.  2  How.  192.  See  cases  in  Binney's 
argument,  Girard  Will  case,  176. 

We_  are  neither  dependent  upon  the  Statute, 
43  Eliz.  or  the  common  law  prerogative  to  sus- 
tain such  a  charity.    2  How.  196. 

The  general  and  undefined  charities  were 
sustained  before  the  Statute  43  Eliz.  by  the 
inherent  power  of  chancery,  at  common  law. 
lb.  196. 

And  the  law  of  the  preceding  cases  is  the  law 
of  S.  C.    Atty-Gen.  v.  Jolly,  1  Rich.  Eq.  99. 

1848— Beaver  v.  Filson,  8  Pa.  St.  327,  336.  A 
lot  dedicated  for  a  church  and  graveyard  with- 
out deed  and  trustee,  held  a  valid  and  charita- 
ble use.    Wright  v.  Linn,  9  Pa.  St.  435,  etc.  437. 

1860.  Where  a  tenant  for  life  has  power  of 
disposition  by  will  with  two  subscribing  wit- 
nesses, and  disposes  by  will  to  a  charity  with- 
out witnesses,  the  devise  will  be  sustained  in 
favor  of  charity,  though  it  would  not  in  favor 
of  an  individual  not  ^r  charity. 

Pepper's  WUl,  1  Pars.  Eq.  Caa.  436,  460,  451. 

Othe  states.—!  Kent's  Com.  6th  ed.  609, 
note — where  there  is  a  trust  for  charitable  pur- 
poses, the  disposition  is  in  chancery  and  not 
by  the  King  under  sign-manual. 

The  power  to  enforce  charities  is  in  the 
court  of  chancery,  by  virtue  of  the  original 
constitution  independent  of  the  Statute  of  43 
Eliz. 

Wright  ▼.  Trustees  Meth.  Ep.  Ch.  1  Hoff.  Ch. 
202,  260;  Dutch  Ch.  v.  Mott,  7  Paige,  77. 

Burr  V.  Smith,  7  Vt.  241,  294,  298,  396,  307, 
cites  Atty-Gen.  v.  Hickman  (where  trustees 
died  before  testator),  308. 

King  v.  Woodhull,  3  Edw.  Ch.  79. 

The  jurisdiction  rests  upon  the  ground  that 
such  charities  are  trusts.    1  Sandf.  Ch.  439. 

Trusts  for  charitable  uses  are  favored  by 
courts  of  equity,  and  will  be  supported  in  the 
exercise  of  the  extraordinary  jurisdiction  of 
the  Chancellor,  where  the  trusts  would  fail  for 
uncertainty,  were  it  not  a  charity. 

The  trust  would  be  sustained,'  though  there 
be  no  person  in  being  capable  of  suing  for  the 
enforcement  of  the  trust. 

Dickson  v.  Montgomery,  1  Swan.  (Tenn.), 
348." 

Messrs.  J.  L.  Pettigru  and  B.  Garhard,  for 
appellee : 

We  shall  endeavor  to  show: 

1.  The  law  of  ordinary  or  of  private  trxists, 
and  its  difference  from  that  of  charitable  trusts. 

2.  The   cy   pres   doctrine    of    the    English 
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ehancOTT;  and  in  eonnection  herewith,  the  im- 
powibiltty  of  executing  this  trust  as  a  charity, 
m  any  other  way  tlian  by  an  application  of  the 
property  under  the  sign-manual;  and. inciden- 
tally, it  will  be  inquired,  whether  this  trust  is 
a  charity  within  the  Statute  of  43  Eliz.,  which 
Statute  defines  the  charities  of  the  English 
law,  though  it  did  not  originate  the  doctrine 
of  charities,  as  recognized  by  that  system  of 
jurisprudence. 

3.  That  the  ey  pres  doctrine  of  the  English 
Court  of  Chancery,  has  not  been  adopted  in 
Pennsylrania,  South  Carolina  or  the  other 
States  of  the  Union,  either  as  a  part  of  the 
common  law  or  as  an  inherent  power  of  a  court 
of  chancery;  and  herein  of  the  law  of  charita- 
ble imats  in  the  United  States  generally,  but 
particularly  in  the  States  of  Pennsylvania  and 
South  Carolina,  and  the  whole  of  the  difference 
between  that  law  and  the  doctrine  of  private 
trusts;  and  incidentally,  the  impossibility  of 
•ustaininff  the  case  for  the  plaintiff  under  the 
law  of  diaritable  or  private  trusts  in  the 
United  States,  and  particularly  in  either  of 
the  States  just  mentioned  or  in  any  other  way 
thsin  under  the  cy  pres  doctrine. 

4.  That  the  doctrine  of  powers,  or  the  Penn- 
sylvania Statutes  in  relation  to  executors  and 
administrators,  are  entirely  inapplicable  to  the 
present  ease. 

6.  That  if  a  bequest  or  devise,  like  the  pres- 
ent, fails  or  becomes  void,  it  is  like  an  ordi- 
nary lapsed  legacy,  and  the  next  of  kin  or 
heirs  at  law  will  take  the  bequest  or  devise." 

1.  Ordinary  or  private  trusts  must  be  in 
every  particular  certain;  oertain  as  to  the 
words  creating  the  trust;  oertain  as  respects 
the  subject  matter  of  the  trust;  and  certam  as 
regards  the  objects  or  persons  to  be  benefited 
by  the  trust.  If  this  last  is  uncertain,  there 
is  a  trust,  but  as  there  is  no  specified  object, 
the  trust  fails.  That  this  certainty  is  required 
is  proved  by  the  following  cases: 

Malim  v.  Keigfaley,  2  Ves.  Jr.  333,  629;  Lucas 
<.  Lockhart,  10  Sm.  &  M.  406;  Jackson  v. 
Jackson,  2  Barr.  212;  Atty-Gen.  v.  Hall,  Fitzg. 
3U;  Strange  v.  Barnard,  2  Brown,  Ch.  686; 
Tibbita  v.  Tibbits,  19  Ves.  656;  Briggs  v.  Penny, 
8  Eng.  L.  k  Eq.  231;  Inglis  v.  Trustees  8.  S. 
Harbor,  3  Pet.  99;  Erickson  v.  Willard,  1  N.H. 
£17;  Harrison  v.  Harrison's  Adm'r,  2  Gratt.  1. 

There  is  only  one  kind  of  trust  which  the 
laws  of  England  have  excluded  from  the  doc- 
trines governing  ordinary  or  private  trusts. 

The  exception  is  the  trust  for  technical  char- 
ities. 

In  England,  a  technical  charity  is  one  defined 
in  the  law  as  a  charity.  If  a  technical  charity 
is  clearly  intended  in  a  trust,  the  object  of 
the  charity  may  be  uncertain;  yet  chancery 
will,  on  account  of  the  charitable  intention, 
when  clearly  manifested,  carry  out  that  inten- 
tion by  executing  or  causing  to  be  executed  the 
diaritable  trust  for  some  charitable  object  as 
near  as  may  be  (cy  pres)  to  the  object  pro- 
posed by  the  donor.  This  may  be  done  b^ 
the  exercise  of  the  royal  prerogative  which  is 
vested  in  the  crown  as  parens  patrite  through 
the  Chancellor,  or  by  the  direct  application  of 
thia  prerogative  by  the  sovereign  under  the 
sign-manual. 

2.  This  case  is  not  a  charity  within  the  Stat- 
ute of  43  Elis.  ch.  4. 

If  the  btqaett  ef  Mr.  Kobn»  be  oompund 
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with  the  twenty-one  objects  there  specified,  it 
will  be  seen  that  it  cannot  be  included  within 
any  of  them;  his  bequest  is  to  such  "charitable 
institutions  of  Pennsylvania  and  South  Car- 
olina," as  his  executon  shall  "deem  mc^t  ben- 
eficial to  mankind,"  but  a  desire  to  benefit  man- 
kind is  not  so  much  indicative  of  charity  as  of 
benevolence,  and  it  has  been  expressly  aecided 
in  England  that  this  is  not  sufficient  to  sup- 
port a  trust  as  a  charity. 

Olmaney  v.  Butcher,  1  Turner  &  R.  260; 
Chittenden  v.  Chittenden,  1  Am.  Law  Reg.  642. 

But  supposing  this  to  be  a  charitable  trust,  it 
does  not  belong  to  that  class  of  oases  which 
would  be  executed  cy  pres  under  the  extraordi- 
nary powers  of  the  Lord  Chancellor  represent- 
ing the  person  of  his  sovereign,  but  must  be  ex- 
ecuted by  the  sovereign  personally  under  the 
sign-manual. 

Taking  the  law  of  charities  in  England  as  it 
existed  at  the  time  that  the  American  Colonies 
became  independent  States,  or  even  as  it  exist* 
now,  it  would  even  be  found  a  nice  question  to 
determine  whether  a  trust  for  charity,  which 
would  be  void  as  an  ordinary  trust,  should  be 
executed  under  the  extraordinary  powere  of  the 
Lord  Chancellor  by  means  of  a  scheme  or  by 
the  sovereign  personally  under  the  sign-manual. 

Atty.-Gen.  V.  Hickman,  2  Eq.  Cas.  Abr.  193; 
White  V.  White,  1  Brown  Ch.  12;  Atty.-Gen. 
V.  Bolton,  3  Anstr.  820;  Mills  ▼.  Fanner,  1 
Mer.  66;  Hayter  v.  Trego,  6  Rus.  113;  Atty. 
Gen.  V.  Earl  of  Lonsdale,  1  Simons,  105;  Atty.- 
Gen.  V.  Coopers'  Co.,  19  Ves.  187;  Moggridge  v. 
Thackwell,  1  Ves.  Jr.  464;  S.  C.  7  Ves.  Jr.  38; 
Story's  Com.  on  Eq.  Vol.  H.  sea  1190;  Atty.- 
Gen.  V.  Syderfen,  1  Vern.  224;  Atty.-Gen.  v. 
Baxter,  1  Vern.  248;  Atty.-Gen.  v.  Matthews, 
2  Lev.  167;  The  King  T.  Lady  Portington,  1 
Salk.  162. 

3.  The  cy  pres  doctrine  of  English  ehanoery 
has  not  been  adopted  in  Pennsylvania,  South 
Carolina  or  other  States  of  the  Union,  either  as 
a  part  of  the  common  law  or  as  an  inherent 
power  of  a  court  of  equity. 

Our  forefathers  incorporated  with  our  juris- 
prudence so  much  of  the  common  law  as  ae- 
cords  with  the  alteration  from  a  monarehy  to 
a  republic,  and  the  cy  pres  principle  could  not 
have  been  admitted  into  our  law.  There  being 
no  king  there  can  be  no  such  prerogative. 

If  the  power  claimed  for  our  laws  exists,  it 
will  be  found  defined  in  our  federal  or  state 
constitutions,  and  it  will  be  easy  to  ascertain 
how  much,  if  any,  of  this  enormous  power  was 
really  vested  in  the  State. 

Ko  such  power  can  be  claimed  for  the  exec- 
utora  in  the  constitution  of  the  State  of  Penn- 
sylvania. 

By  the  words  of  the  constitution,  our  tri- 
bunals have  "the  care  of  the  person  and  the 
estates  of  those  who  are  non  compos  mentis, 
and  the  Legislature  may  vest  in  the  said  courts 
such  other  powere  to  grant  relief  in  equity  as 
shall  be  found  necessary."  The  Legislature  of 
Pennsylvania  has  repeatedly  exercised  the 
power  thus  granted;  but  no  cy  pres  doctrine 
can  be  found  in  any  of  its  enactments.  This 
ought  to  be  conclusive,  as  it  is  direct  negative 
proof;  and  as  the  power  is  an  extraor&iaiy 
one,  it  should  be  positively  declared. 

Again,  we  submit  that  the  ey  pres  principle 
is  entirely  beyond  the  reach  of  proper  execu- 
tion by  a  tUto  ^iho^  «&  «i^«ilk\nm(i^  iti&^ab. 
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One  large  class  of  eases  to  which  it  is  applied 
in  Great  Britain,  "superstitious  uses,"  as  they 
are  termed  in  the  English  law,  is  taken  away 
by  untrersal  religious  toleration;  for  a  "super- 
stitions use"  is  one  which  has  for  its  object  the 
propagation  of  the  rights  of  a  religion  not  tol- 
erated by  law. 

Boyle  on  Charity,  242;  M.  £.  Church  t.  Rem- 
ington, 1  Watts,  224;  Miller  v.  Lerch,  1  Wall. 
Jr.  216;  Andrew  t.  N.  Y.  Bible  and  Com.  Prayer 
Book  Soc.  4  Sand.  166. 

The  appellant's  counsel,  however,  contend 
that  his  case  can  be  sustained  under  the  doc- 
trine of  private  or  ordinary  trusts;  and  under 
this  head  they  assert  that  our  courts  will  exer- 
eise  the  discretion  in  regard  to  the  beneficial 
objects  of  a  trust  In  the  cases  where  those 
objects  are  much  less  certain  than  in  the 
present  instance.  Kay,  more,  it  is  claimed  that 
as  the  courts  should  control  the  discretion  of 
the  trustees  in  cases  like  the  present,  therefore 
they  could  act  for  the  trustees  where  they  did 
not  act. 

As  they  have  not  cited  any  precedents  to  sus- 
tain these  assertions,  we  presume  it  is  not  nec- 
essary to  do  more  than  deny  their  correctness, 
and  call  for  the  proof  of  them.  We  do  not  find 
them  in  the  book,  and  they  are  contrary  to  the 
whole  tenor  of  the  decisions  upon  the  subject. 

4.  This  is  not  the  case  of  a  power,  but  of  a 
trust,  and  consequently  does  not  fall  within  the 
law  of  powers.  And  if  it  were  a  power,  this 
would  not  help  the  complainant;  for  it  is  a 
general  rule,  that  although  equity  will  aid  the 
defective  execution  of  a  power,  it  will  not  sup- 
ply a  non-execution. 

Robinson  ▼.  Smith,  6  Madd.  Ch.  196;  Brown 
V.  Hins,  4  Yes.  708;  Lacey  v.  Philcox,  6  Jnr. 
463;  8.  C.  Burrough  v.  Philcox,  6  Myl.  ft  Cr. 
73;  Collins  v.  Carlisle's  Heirs,  7  B.  Hon.  14; 
Emery  v.  Judge  of  Probate,  7  K.  H.  142;  Mc- 
Konkey's  Appeal,  1  Harris,  263;  Cathey  v. 
Cathey,  9  Humph.  470;  Maddison  ▼.  Andrews,  1 
Ves.  Sen.  67. 

The  personal  discretion  conferred  on  a  trus- 
tee or  donee  of  a  power  cannot  be  enforced  by 
the  court. 

Meggison  v.  Moore,  2  Ves.  Jr.  630. 

Where  a  discretion  is  vested  in  tnutees 
which  they  are  not  to  exercise  until  a  certain 
specified  time,  and  they  all  die  before  that  time 
arrives,  the  trust  will  fail. 

Ray  V.  Adams,  3  Myl.  &  K.  237. 

6.  If  a  bequest  or  devise  like  the  present 
fails  or  becomes  void,  it  is  like  an  ordinary 
lapsed  legacy,  and  the  next  of  kin  or  heirs  at 
law  will  take  the  bequest  or  devise. 

This  position  requires  no  proof,  and  is  only 
submitted  as  a  corollary  to  the  preceding  points 
in  this  brief,  with  a  few  citations  from  the 
numerous  and  uncontradicted  authorities  which 
sustain  it. 

Morioe  V.  Bishop  of  Durham,  9  Ves.  399; 
James  v.  Allen,  3  Mer.  17;  Buttler  t.  Onmaney, 
4  Russ.  70;  Atty-Gen.  v.  Sibthorp,  2  Russ.  ft 
M.  107;  Ellis  ▼.  Selby,  7  Sim.  Ch.  362,  392;  1 
Myl.  ft  Cr.  286;  M.  E.  Church  v.  Remington,  1 
WatU,  226. 

Reply  by  counsel  for  appellant: 

1.  We  think  it  very  clear  that  the  domicfl  of 
testator  was  in  Pennsylvania,  and  of  course  the 
law  of  Pennsylvania  is  to  govern  in  the  oon- 
ttruction  of  his  will,  except  so  far  as  regards 
any  real  estate  whieh  he  had  dsewhere. 

MA 


Story's  Confi.  of  Laws,  sec.  47. 

2.  The  provision  here  is  "to  such  eharitabla 
institutions  in  Pennsylvania  and  South  Caro- 
lina as  the  executors  or  the  survivor  of  them 
may  deem  most  beneficial  to  mankind,  and  so 
that  part  of  the  colored  population  in  each  of 
said  States  may  partake  of  the  benefit  thereof." 

Charitable  institutions  mean  institutions  in- 
corporated for  charitable  purposes. 
Blenon's  EsUte,  Brightly,  338. 

3.  This  disposition  for  the  benefit  of  chari- 
table institutions  was  a  lawful  disposition,  and 
one  which  would  be  supported  by  the  eourts 
in  England  and  Pennsylvania,  and,  it  is  be- 
lieved, in  South  Carolina.  The  difficulty  in 
treating  questions  of  this  kind  is  in  avoiding  a 
tedious  repetition  of  thiii|^  already  familiar  to 
the  court.  Since  the  decision  of  Vidal  v.  The 
City  of  Phil.  2  How.  127,  the  principle  may  be 
considered  established,  that  the  Statute  of 
Elizabeth  neither  created  nor  enlarged  the  rule 
governing  charitable  bequests.  The  Statute 
itself  does  not  purport  to  have  done  so,  but 
merely  to  give  an  additional  remedy.  And  it 
was  established,  in  the  case  referred  to,  that 
from  the  earliest  times,  chancery  had,  in  an 
unbroken  course  of  precedents,  constantly  exer- 
cised jurisdiction  over  charities,  and  had  sup- 
ported them.  It  is  enough  to  say  that  such  a 
gift  as  this  is  perfectly  valid;  for  which  we 
refer  to  the  cases  stated  in  the  original  brief 
of  the  appellants,  and  in  the  brief  of  the  ap- 
pellee. The  court  will  understand  how  far 
this  principle  is  carried  out  in  Pennsylvania; 
by  what  is  said  in  Witman  v.  Lex,  17  S.  ft  R. 
03,  that  court  would  have  found  no  difficulty  in 
ruling  in  favor  of  the  legatee  in  Morice  v.  Dur- 
ham, 9  Ves.  399.  There,  the  bequest  was  for 
the  purposes  of  benevolence  and  liberality.  la 
Beaver  v.  Filaon,  8  Barr,  327,  it  is  said:  "In 
Pennsylvania,  religious  aiid  charitable  institu- 
tions have  always  been  favored,  without  re- 
spect to  forms,  and  it  is  immaterial  how  vague 
and  uncertain  the  object  may  be,  provided  there 
be  a  discretionary  power  vested  somewhere  over 
the  application  of  the  testator's  bountjr  to 
these  objects."  It  is  utterly  impossible  serious- 
ly to  deny  that  this  bequest  is  just  as  good  in 
Pennsylvania  as  it  would  be  in  England,  and 
that  is  perfectly  valid  in  both. 

4.  We  take  it  to  be  equally  clear,  that  this 
is  a  case  in  which,  in  England,  the  court  would 
itself  superintend  the  proper  application  of  the 
fund,  and  that  it  is  not  a  case  in  which  the 
crown,  as  parens  p*tri»,  would  administer  it. 
And  it  is  a  case  in  whidi  the  courts  of  Penn- 
sylvania, we  contend,  would  have  ample  power 
to  prevent  a  failure  of  the  trust.  But  w«  are 
not  to  conclude  that  the  eourts  of  this  country 
have  no  jurisdiction  over  charities,  because  in 
England  the  King  is  said  to  have  a  general 
superintending  power  over  them.  The  ques- 
tion hare  is,  whether,  in  this  country,  the 
Court  of  ChMieery  would  superintend  the  exe- 
cution of  the  trust.  We  conceive  it  to  be  so 
dear  that  it  would,  that  we  do  not  think  it 
neosssary  to  enter  on  the  argument,  that  even 
if  the  disposition  in  this  case  would  belong  to 
the  crown,  the  State  would  have  the  preroga- 
tive of  the  parens  patriae. 

See  2  Sto.  Eq.  see.  1190;  Wright  v.  Methodist 
Church,  1  Hoff.  Ch.  202;  Going  v.  Emery,  16 
Pick.  107;  2  Kent,  6th  ed.  288,  n.  a;  4  Id.  608, 
n.  b.;  King  v.  Woodhull,  3  Edw.  Ch.  79, 

^^  Iff  How. 
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The  eaae  of  The  Attorney-General  ▼.  Berry- 
man,  1  Dickens,  168,  can  have  but  little  appli- 
cation here.  In  that  case,  there  appears  to 
have  been  no  controversy.  Lord  Hardwick  de- 
cided that  the  legacy  was  good,  and  suggested 
that  the  King  be  applied  to,  who  required  that 
the  Atty.-Gen.  move  the  Court  of  Chancery  to 
apply  the  money  to  such  purposes  as  the  de- 
ceased executor  had  named  in  his  lifetime. 

The  Chancellor  so  ordered  it.  There  ap- 
pears to  have  been  no  contest,  and  no  argu- 
ment in  the  case  upon  the  point  in  question. 

The  ease  of  The  Attorney-General  v.  Baxter, 
1  Vernon,  248,  has  been  strangely  misunder- 
stood by  the  learned  counsel  for  the  appellees. 
The  King  did,  in  that  case,  undertake  to  apply 
the  money,  and  declared  his  pleasure  to  be  that 
it  should  go  toward  the  building  of  Chelsea 
College;  but  the  Lord  Keeper  ultimately  dis- 
regai^ed  the  act  of  the  Crown,  and  decreed  the 
fund  for  the  maintenance  of  a  chaplain  of 
Oielsea  College,  as  the  report  of  the  case  in 
Vernon  shows. 

The  authorities  cited  in  the  appellant's  first 
brief,  it  is  not  necessary  to  report.  Lord  El- 
don,  in  Mog^idge  v.  Thackwell,  7  Ves.  86, 
makes  a  critical  examination  of  all  the  pre- 
vious authorities,  and  finds  himself  bound,  by 
the  precedents  for  two  hundred  years,  to  arrive 
at  the  conclusion  which  he  states.  In  that 
case,  which  was  precisely  for  the  present  pur- 
pose, this  case,  he  afiirms  the  authority  of  the 
court  itself  to  administer  the  charity,  and  pro- 
ceeded accordingly  to  do  so.  The  only  diflTer- 
enoe  between  Moggridge  v.  Thackwell  and  the 
present  case  is,  that  in  the  former  the  devise 
was  for  objects  not  defined,  as  they  are  in  this 


In  our  first  brief,  when  it  is  stated  that  it 
is  not  necessary  to  resort  to  the  doctrine  of 
ey  pres,  the  context  sufficiently  shows  that  the 
phrase  "cy  pres"  is  used,  as  it  frequently  has 
been,  to  express  the  principle  by  which,  when 
the  objects  designated  by  the  testator  have 
failed,  by  reason  of  illegality  or  otherwise,  the 
fund  has  been  applied  to  purposes  different 
from  those  which  he  expressed  or  intended.  In 
this  sense,  the  phrase  is  used  in  all  our  Penn- 
sylvania cases,  m  which  the  doctrine  of  ey  pres 
is  disclaimed.  Thus,  in  Witman  ▼.  Lex,  17 
Serg.  A  R.  03,  where  the  doctrine  of  cy  pres  is 
disclaimed,  the  Chief  Justice  uses  this  em- 
phatic language:  "At  the  common  law  of 
England  these  bequests  could  not  be  sustained, 
even  where  there  is  no  uncertainty  as  to  the 
person.  If-  the  bequest  be  of  a  trust  not  de- 
fined with  reasonable  certainty,  it  will  fail; 
for  it  is  clear  the  testator  did  not  intend  that 
the  trustee  should  have  the  beneficial  interest. 
8nch  a  bequest,  however,  would  take  effect 
under  the  43  Eliz.  eh.  4;  and  this  has  driven 
the  counsel  to  argue  against  the  extension  of 
that  statute  to  this  country  a  point  that  must 
be  conceded.  But  we  consider  the  principles 
which  chancery  has  adopted  in  the  application 
of  its  principles  to  particular  cases  as  obtain- 
ing here,  not  indeed  by  force  of  the  statute, 
bnt  as  part  of  our  own  common  law;  and  there 
the  object  is  defined  and  we  are  not  restrained 
by  the  inadequacy  of  the  instrument  which  we 
are  compelled  to  employ  nearly,  if  not  al- 
together. We  give  relief  to  the  extent  that 
Amaeery  doea  &  England;  mud  tUa  jwrt  ot 

amr  ayaUm  baa  been  produced  by  causes  which 
»«  r.    ^^  ' 


work  as  powerfully  here  as  did  those  which 
produce  the  system  of  relief  that  sprung  from 
the  statute  of  charitable  uses.  The  simplicity 
which  marked  the  lives  of  our  forefathers, 
enabled  them  to  do  without  many  institutions 
that  in  the  present  state  of  society  are  abso- 
lutely indispensable.  Incorporations  were  whol- 
ly unknown;  yet  to  all  sorts  of  pious  and 
charitable  associations  in  every  part  of  the 
province,  valuable  bequests  were  made  by 
those  who  were  ignorant  of  the  niceties  of  ex- 
pression necessary  to  accomplish  the  object  at 
the  common  law,  and  who  were  not  impressed 
with  the  opinion  that  it  was  at  all  necessary  to 
consult  counsel.  Of  this,  the  will  of  the  cele- 
brated Dr.  Franklin,  which  contains  a  bequest 
of  money,  to  be  loaned  for  five  years  to  youhg 
mechanics,  is  a  striking  instance.  Yet  such  be- 
quests have  hitherto  taken  effect,  without  a 
question  as  to  their  validity.  There  are  few 
worshiping  congregations,  of  any  pretensions  to 
antiquity,  who  have  not  derived  a  part  of  their 
property  from  testamentary  donations,  that 
would  have  failed  on  the  principles  of  the  Eng- 
lish common  law.  Nothing  was  more  frequent 
than  bequests  to  unincorporated  congregations 
without  the  intervention  of  trustees;  and  even 
when  there  was  a  corporation,  it  frequently 
happened  that  the  corporate  designation  was 
mistaken,  or  the  trust  vaguely  defined;  not- 
withstanding which,  the  testator's  bounty  was 
uniformly  applied  to  its  objects.  Surely  a 
usage  of  such  e;irly  origin  and  extensive  appli- 
cation, may  claim  the  sanction  of  a  law  rest- 
ing as  it  does  on  the  basis  of  our  own  laws  of 
domestic  origin — ^the  legislation  of  common 
consent." 

See,  also  Wright  v.  Linn,  9  Barr,  433;  Martin 
T.  McCord,  6  Watts,  493;  Morrison  v.  Beirer, 
2  Watts  &  Serg.  87;  Burton's  Compend.  420; 
Pickering  v.  Shotwell,  10  Barr.  20;  Mills  T. 
Farmer,  1  Meriv.  64. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  chancery,  from  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania. 

The  case  involves  the  construction  of  the 
will  of  Frederick  Kohne.  He  first  settled  in 
Charleston,  South  Carolina,  where  he  engaged 
in  active  business  and  accumulated  a  large 
fortune.  For  many  years  before  his  death,  his 
residence  was  divided  between  Charleston  and 
Philadelphia.  At  the  latter  place  he  added 
much  to  his  wealth,  in  the  acquisition  of  real 
and  personal  property.  He  had  furnished 
houses  in  both  cities,  and  a  country  house  in 
the  neighborhood  of  Philadelphia.  Until  his 
health  became  infirm,  he  resided  a  part  of  the 
year  in  the  South,  and  the  other  part  in  the 
North.  In  May,  1829,  he  died  in  Philadelphia, 
where  his  will  was  made  and  published,  in  the 
month  of  April  preceding  his  death.  In  hia 
will,  he  declared  himself  to  be  of  the  City  of 
Philadelphia. 

After  giving  several  annuities  to  his  wife  and 
others,  and  legacies  to  his  friends  in  this  coun- 
try and  in  foreign  countries,  to  charitable  ob- 
jects, and  providing  for  the  payment  of  them 
he  declares:  "Forasmuch  as  there  will  be  a 
surplus  income  of  my  estate,  beyond  what  will 
be  necessary  to  pay  my  said  wife's  annuity  and 
the  other  umaitiea,  1  &o  t>iAT«l«iT«  d2n«(&  tk) 
said  executors  to  V&Tr««t  ttiA  •a.\&«QrBViaVBMii»»< 
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and  all  accumulation  of  interest  arising  from 
that  source  yearly,  for  and  during  all  the  term 
of  the  natural  life  of  my  said  wife,  in  the  pur- 
ehase  of  such  stoclcs  or  securities  of  the  Unit- 
ed States,  or  the  State  of  Pennsylvania,  or  of 
any  other  state  or  states  of  the  United  States, 
or  of  the  City  of  Philadelphia,  bearing  an  inter- 
est, as  they,  in  their  discretion,  may  see  fit; 
and  from  and  immediately  after  the  decease  of 
my  said  wife,  then  all  the  rest,  residue  and  re- 
mainder of  all  my  estate,  including  the  ftud 
which  shall  have  arisen  from  the  said  surplus 
income  aforesaid,  after  payment  of  the  legacies 
hereinbefore  directed  to  be  paid,  after  the  de- 
cease of  my  said  wife,  and  providing  for  the 
payment  of  the  annuities  hereinl)efore  given,  of 
those  annuitants  who  may  then  be  still  living, 
I  authorize  and  empower  my  executors,  or  the 
S8S*]  survivor  *of  them,  after  the  decease  of 
my  said  wife,  to  dispose  of  the  same  for  the 
use  of  such  charitable  institutions  in  Pennsyl- 
vania and  South  Carolina  as  they  or  he  may 
deem  most  beneficial  to  mankind,  and  so  that 
part  of  the  colored  population  in  each  of  the 
said  States  of  Pennsylvania  and  South  Carolina 
shall  partake  of  the  benefits  thereof."  His 
wife,  £liza  Kohne,  John  Bohlen,  and  Robert 
Vaux,  of  the  City  of  Philadelphia,  and  Robert 
Iflaxwell,  of  the  City  of  Charleston,  were  ap- 
pointed executors. 

Mrs.  Kohne  survived  her  co-executors  some 
years,  and  then  died,  having  made  her  last  will 
and  testament,  and  appointed  James  L.  Petigru 
and  William  Ravenel,  the  defendant,  executors, 
the  latter  of  whom  obtained  letters  testa- 
mentary in  the  County  of  Philadelphia.  And 
on  the  ISth  of  October,  1852,  William  Fontain, 
the  complainant,  obtained  letters  of  administra- 
tion de  bonis  non,  on  the  estate  of  Frederick 
Kohne,  deceased;  he  being  the  nearest  of  kin 
to  the  deceased,  and  one  of  his  heirs  at  law. 

The  bill  is  filed  in  the  name  of  the  complain- 
ant by  certain  charitable  societies  of  Pennsyl- 
vania and  South  Carolina,  under  the  directions 
of  the  will,  to  recover  from  the  defendant,  as 
executor  of  Mrs.  Kohne,  so  much  of  the  proper- 
ty as  came  to  her  hands  as  the  executrix  of 
her  husband's  will,  and  which  she  distributed, 
as  undisposed  of  property,  after  the  death  of 
her.co-executors.  And  the  question  in  the  case 
is,  whether  the  residuary  bequest  in  the  will, 
which  authorized  his  executors,  or  the  survivor 
of  them,  after  the  death  of  his  wife,  to  dis- 

rose  of  the  surplus  "for  the  use  of  such  charita- 
le  institutions  in  Pennsylvania  and  South 
Carolina,  as  they  might  deem  most  beneficial 
to  mankind,"  has  lapsed,  no  such  appointment 
having  been  made,  or  attempted  to  be  made, 
during  the  lifetime  of  the  executors.  This  part 
of  the  property  is  understood  to  have  amounted 
to  a  large  sum. 

The  domicil  of  the  testator,  at  the  time  of 
his  death,  seems  not  to  be  a  controverted  ques- 
tion. He  had  so  lived  in  the  two  States  of 
Pennsylvania  and  South  Carolina,  and  amassed 
property  in  both,  that  his  domicil  might  be 
claimed  in  either.  There  is  no  evidence  in 
which  if  in  either,  he  exercised  the  right  of  suf- 
frage. For  two  years  previous  to  his  death  he 
resided  in  Pennsylvania. 

The  bequest  under  consideration  was  intend- 
ed to  be  a  charity.    The  donor,  having  entire 
oonSdeuee  la  bis  executors,  substituted  their 
Judgment  for  hit  own.     They,  or  the  survivor 


of  them,  was  to  designate  such  objects  of  his 
charity  in  the  two  States  "as  would  be  most 
beneficial  to  mankind."  It  was  to  b«  placed 
on  the  broadest  foundations  of  human  sym- 
pathy, not  'excluding  the  colored  race.  [*S84 
It  is  no  charity  to  give  to  a  friend,  bi  tha 
books,  it  is  said  the  thing  given  becomes  a 
charity  where  the  uncertainty  of  the  recipients 
begins.  This  is  beautifully  illustrated  m  the 
Jewish  law,  which  required  the  sheaf  to  be  left 
in  the  field,  for  the  needy  and  passing  strangt  r. 

It  may  be  admitted  that  this  bequest  wou/d 
be  executed  in  England.  A  charity  rarely,  if 
ever,  fails  in  that  country.  The  onl^  question 
there  is,  whether  it  shall  be  adminutered  by 
the  Chancellor,  in  the  exercise  of  his  ordinary 
jurisdiction,  or  imder  the  sign-manual  of  the 
Crown.  Thus  furnished  with  the  judicial  and 
prerogative  powers,  the  intent  of  the  testator, 
however  vaguely  and  remotely  expressed,  if  it 
be  construed  into  a  charity,  effect  is  generally 
given  to  it.  It  is  true,  this  is  not  always  done 
in  the  spirit  of  the  donor;  for  sectarian  preju- 
dices, or  the  arbitrary  will  of  the  king's  instru- 
ments, sometimes  pay  little  or  no  regard  to  the 
expressed  will  of  the  testator. 

The  appellants  endeavor  to  sustain  this  char- 
ity under  the  laws  of  Pennsylvania.  This  is 
according  to  the  course  of  the  court.  The  case 
of  The  Philadelphia  Baptist  Association  v. 
Hart's  Executors,  4  Wheat.  1,  was  decided 
under  the  laws  of  Virginia,  which  had  repealed 
the  SUtute  of  43  Elizabeth.  In  Beatty  v. 
Kurtz,  2  Pet.  S66,  the  pious  use  of  a  burial- 
ground  was  sustained  under  the  bill  of  rights 
of  Maryland.  The  case  of  Wheeler  v.  Smith, 
9  How.  65,  was  ruled  under  the  laws  of  Vir- 
ginia. And  in  the  case  of  Vidal  v.  Girard's  Ex- 
ecutors, the  laws  of  Pennsylvania  governed. 

In  Wheeler  v.  Smith,  this  court  said:  when 
this  country  achieved  its  independence,  the 
prerogatives  of  the  crown  devolved  upon  the 
people  of  the  States.  And  this  power  still  re- 
mains with  them,  except  so  far  as  they  have 
delegated  a  portion  of  it  to  the  federal  govern- 
ment. The  sovereign  will  is  made  known  to  us 
by  legislative  enactment.  The  State  as  a  sov- 
ereign, is  the  parens  patrite. 

There  can  be  no  doubt  that  decisions  have 
been  made  in  this  country,  on  the  subject  of 
charities,  under  the  influence  of  English  de- 
crees, without  carefully  discriminating  whether 
they  resulted  from  the  ordinary  exercise  of 
chancery  powers,  or  the  prerogatives  of  the 
Crown. 

The  courts  of  the  United  States  cannot  ex- 
ercise any  equity  powers,  except  those  con- 
ferred by  Acts  of  Congress,  and  those  judicial 
powers  which  the  high  covrt  of  chancery  in 
England,  acting  under  its  judicial  capacity  as 
a  court  of  equity,  possessed  and  exercised,  at 
the  time  of  the  formation  of  the  Constitution 
of  the  United  States.  Powers  not  judicial,  ex- 
ercised by  the  Chancellor  merely  as  the  repre- 
sentative of  the  sovereign,  and  by  virtue  of  the 
King's  prerogative  as  parens  patrice  are  not 
possessed  by  the  Circuit  Courts. 

•In  2  Story's  Eq.,  sec.  1189,  it  is  said:  ['SSS 
"But  as  the  court  of  chancery  may  also  proceed 
in  many,  although  in  not  all  cases  of  char- 
ities by  original  bill,  as  well  as  by  commission 
under  the  Statute  of  Elizabeth,  the  juris- 
diction has  become  mixed  in  practice;  that  is  to 
aav.  tin  iwiBAIWttoa  ot  \iiVikt^ia%  VBlorEa.«.\:\«ktA 
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in  the  name  of  the  Attorney-General,  has  been 
mixed  with  the  juriBdiction  given  to  the  Chan- 
cellor by  the  statute.  So  that  it  is  not  always 
easy  to  ascertain  in  what  cases  he  acts  as  a 
judge,  administering  the  common  duties  of  a 
eourt  of  equity;  and  in  what  cases  he  acts  as  a 
mere  delegate  of  the  Crown,  administering  its 
peculiar  duties  and  prerogatives.  And  again 
there  is  a  distinction  between  cases  of  charity, 
where  the  Chancellor  is  to  act  in  the  court  of 
chancery,  and  cases  where  the  charity  is  to  be 
administered  by  the  King,  by  bis  sign-manual. 
But  in  practice,  the  cases  have  often  been  con- 
founded from  similar  causes." 

"It  is  a  principle  in  England,  that  the  King, 
as  'parens  patriee,  enforces  public  charities, 
when  no  other  person  is  intrusted  with  the 
right.  Where  there  is  no  trustee,  the  King,  by 
his  Lord  Chancellor,  administers  the  trust,  as 
the  iceeper  of  the  King's  conscience;  and  it  is 
not  important  whether  the  Chancellor  acts  as 
the  special  delegate  of  the  Crown,  or  the  King 
acts  under  the  sign-manual,  his  discretion  be- 
ing guided  by  the  Chancellor." 

It  may  be  well  again  to  state  the  precise 
question  before  us.  "The  executors,  or  the  sur- 
vivor of  them,  after  the  decease  of  the  tests- 
tor's  wife,  was  authorized  to  dispose  of  the 
property,  for  the  use  of  such  chantable  insti- 
tutions in  Pennsylvania  and  South  Carolina  as 
they  or  he  may  deem  most  beneficial  to  man- 
kind." 

No  special  trust  is  vested  in  the  executors, 
by  reason  of  this  power  of  appointment.  It  is 
separable  and  distinct  from  their  ordinary  du- 
ties and  trust  as  executors.  It  was  to  be  exer- 
cised after  the  death  of  Mrs.  Kohne;  but  the 
executors  died  before  her  decease,  and  conse- 
quently they  had  no  power  to  make  the  ap- 
pointment. The  conditions  annexed  by  the 
testator  rendered  the  appointment  impossible. 
Had  the  contingency  of  the  death  of  Mrs. 
Kohne  happened,  as  the  testator  from  her  ad- 
vanced age  contemplated,  during  the  life  of 
the  executors  or  the  survivor  of  them,  the  ap- 
pointment might  have  t)een  made  at  his  or 
their  discretion.  But  had  they  or  the  sur- 
vivor of  them  failed  to  make  it,  it  might  have 
become  a  question  whether  he  or  they  could 
have  been  coerced  to  do  so  by  the  exercise  of 
any  known  chancery  power  in  this  country. 
The  will  contained  no  provision  for  such  a  con- 
tingency, and  it  could  not  be  brought  tmder 
the  trust  of  executorship.  Chancery  will  not 
compel  the  execution  of  a  mere  naked  power. 
$8«»)  1  Story's  Eq.  sec.  169.  But  it  will,  'un- 
der equitable  circumstances,  aid  a  defective  exe- 
cution of  a  power.  A  power  when  coupled  with 
a  trust,  if  not  executed  before  the  death  of 
the  trustee,  at  law  the  power  is  extinguished, 
but  the  trust,  in  chancery,  is  held  to  survive. 

The  testator  was  unwilling  to  give  this  dis- 
cretion to  select  the  objects  of  his  bounty,  ex- 
cept to  his  executors.  He  relied  on  their  dis- 
crimination, their  judgment,  their  integrity  and 
fitness,  to  carry  out  so  delicate  and  important 
a  power.  He  made  no  provision  for  a  failure 
in  this  respect,  by  his  executors  or  the  sur- 
vivor of  them,  nor  for  the  contingency  of  their 
deaths  before  Mrs.  Kohne's  decease.  They  died 
before  they  had  the  power  to  appoint,  and  now 
what  remains  of  this  bequest,  on  which  a  eourt 
of  ehajicery  am  act? 
There  must  be  some  creative  energy  to  give 


embodiment  to  an  intention  which  was  never 
perfected.  Nothing  short  of  the  prerogative 
power,  it  would  seem,  can  reach  this  case. 
There  is  not  only  uncertainty  in  the  benefici- 
aries of  his  charity,  but  behind  that  is  a  more 
formidable  objection.  There  is  no  expressed 
will  of  the  testator.  He  intended  to  speak 
through  his  executors  or  the  survivor  of  them, 
but  by  the  acts  of  Providence  this  has  become 
impossible.  It  is  then  as  though  he  bad  not 
spoken.  Can  any  power  now  speak  for  him, 
except  the  parens  patriseT  Had  he  declared 
that  the  residue  of  his  estate  should  be  applied 
to  certain  charitable  purposes,  under  the  Stat- 
ute of  43  Eliz.,  or  on  principles  similar  to  those 
of  the  statute,  effect  might  be  given  to  the  be- 
quest, as  a  charity,  in  the  State  of  Pennsylva- 
nia. The  words  as  to  the  residue  of  his  prop- 
erty were  used  in  reference  to  the  discretion  to 
be  exercised  by  his  executors.  Without  their 
action,  he  did  not  intend  to  dispose  of  the  resi- 
due of  his  property. 

It  is  argued,  "that  in  England  the  Chancel- 
lor, in  administering  charities,  acts  as  a  dele- 
gate of  the  Crown,  inasmuch  as  he  discharges 
all  his  judicial  functions  in  that  capacity."  If, 
by  this,  it  is  intended  to  assert  that  the  Chan- 
cellor, in  fixing  the  sign-manual  of  the  King,  or 
when  he  acts  under  the  cy  pres  power,  is  in 
the  discharge  of  his  ordinary  chancery  powers, 
it  does  not  command  our  assent. 

The  Statute  of  43  Eliz.,  though  not  technic- 
ally in  force  in  Pennsylvania,  yet,  by  common 
usage  and  constitutional  recognition,  the  prin- 
ciples of  the  statute  are  acted  upon  in  cases 
involving  charities.  Witman  v.  Lex,  Serg.  &  R. 
88. 

In  the  argument,  the  case  of  Moggridge  ▼. 
Tbackwell,  7  Ves.  86,  was  cited,  as  identical 
with  the  case  before  us.  "The  only  difference 
between  that  case  and  this  one,  it  is  said,  is, 
that  in  the  former  the  devise  was  for  objects 
not  defined,  as  they  are  in  this  case."  In  this 
the  counsel  are  somewhat  mistaken,  as  the  case 
of  Moggridge  will  show. 

•The  devise  in  the  will  of  Ann  Cam  [*S87 
was,  "And  I  give  all  the  rest  and  residue  of  my 
personal  estate  unto  James  Vaston,  of  Clapton, 
Middlesex,  gentlemen,  his  executors  and  ad- 
ministrators, desiring  him  to  dispose  of  the 
same  in  such  charities  as  he  shall  think  fit, 
recommending  poor  clergymen  who  have  large 
families  and  good  characters;  and  I  appoint 
the  said  John  Moggridge  and  Mr.  Vaston,  be- 
fore mentioned,  executors  of  this  my  will. 

In  the  final  decree,  "upon  a  motion  to  vary 
the  minutes.  Lord  Thurlow  declared,  that  the 
residue  of  the  testatrix's  personal  estate  passed 
by  her  will,  and  ought  to  go  and  be  applied  to 
charity,"  etc. 

Now,  here  was  a  trust  created  not  only  in 
Vaston,  but  in  his  executors  and  administra- 
tors, to  whom  the  residue  of  the  estate  was  be- 
queathed for  the  purposes  of  the  charity.  In 
this  view,  Lord  Thurlow  might  well  say,  "the 
residue  of  the  personal  estate  passed  by  the 
will."  This  was  true,  though  Vaston  was  dead 
when  the  will  took  effect.  This  being  the  case, 
it  is  difficult  to  say  that  that  case  is  identical 
with  the  one  before  us. 

The  case  of  Moggridge  v.  Tbackwell  was  be- 
fore Lord  Eldon  on  a  rehearing.     He  entered 
into  a  general  vvew  oi  tV»  »\x\»\e<i\.  ol  <;ft».T\We.% 
by  the  citatiou  ol  a.utYvoT\V.\.e%,  ••nVvitt  »\l^iN^^ 

Digitized  by  VjOOQIC 


^l 


3S»-39S 


BUPBEMB    COUBT    Ot   TUK    UniTKD    StAtES. 


DEcTKfett, 


the  unreasonableness  of  the  doctrine  main- 
tained by  the  courts,  tlie  inconsistencies  in  the 
decisions  in  such  cases,  and  the  gross  perver- 
sions of  charities  by  the  exercise  of  the  pre- 
rogative power;  but  at  last  he  says:  "There- 
fore I  rather  think  the  decree  is  right.  I  have 
conversed  with  many  upon  it.  I  have  great 
difficulty  in  my  own  mind,  and  have  found  great 
difficulty  in  the  mind  of  every  person  I  have 
consulted;  but  the  general  principle  thought 
most  reconcilable  to  the  cases  is,  that  where 
there  is  a  general  indefinite  purpose,  not  fixing 
itself  upon  any  object,  as  this  in  a  degree  does, 
the  disposition  is  in  the  king  by  sign-manual; 
but  where  the  execution  is  to  be  by  a  trustee, 
with  general  or  some  objects  pointed  out,  there 
the  court  will  take  the  administration  of  the 
trust.  But,"  he  observes,  "it  must  be  recollect- 
ed that  I  am  called  upon  to  reverse  the  decree 
of  a  predecessor,  and  of  a  predecessor  who,  all 
the  reports  inform  us,  had  great  occasion  to 
consider  this  subject.  I  should  hesitate  with 
reference  to  that  circumstance;  but  where  au- 
thority meets  authority,  and  precedent  clashes 
with  precedent,  I  doubt  whether  I  could  make 
a  decree  more  satisfactory  to  my  own  mind 
than  that  which  has  been  made." 

It  will  be  perceived  that  this  decision  was 
made  reluctantly,  and  after  much  balancing  of 
the  law  and  the  force  of  precedents,  and  chiefly, 
as  it  would  seem,  in  respect  to  the  decree  of 
Lord  Thurlow.  This  decision  of  Lord  Eldon 
was  made  in  1802,  and  it  is  not  known  to  have 
been  recognized  in  this  country. 
S88*]  'Neither  the  doctrines  on  which  this  de- 
cision is  founded,  nor  the  doubts  expressed  by 
the  Chancellor,  are  calculated  very  strongly 
to  recommend  it  to  judicial  consideration.  The 
case,  however,  is  different  from  the  one  before 
us,  in  this:  the  residuary  estate  of  Mrs.  Cam 
passed  to  the  trustee;  that  of  Mrs.  Kohne  re- 
mained as  a  part  of  his  estate  in  the  hands  of 
the  executors,  and  descended  to  his  heirs  at 
law  on  the  death  of  Mrs.  Kohne.  The  benefi- 
ciaries'were  not  more  definitely  described  in  the 
one  case  than  in  the  other.  In  Kohne's  case  no 
trust  was  created,  except  that  which  was  con- 
nected with  the  executorship. 

Where  there  is  nothing  more  than  a  power 
of  appointment  conferred  by  the  testator,  there 
is  nothing  on  which  a  trust,  on  general  princi- 
ples, can  be  fastened.  The  power  given  is  a 
mere  agency  of  the  will,  which  may  or  may 
not  be  exercised  at  the  discretion  of  the  indi- 
vidual. And  if  there  be  no  act  on  his  part, 
the  property  never  having  passed  out  of  the 
testator,  it  necessarily  remains  as  a  part  of  his 
estate.  To  meet  such  cases,  and  others,  the 
Derogative  power  of  the  King,  in  England,  has 
been  invoked;  and  he,  through  the  Chancellor, 
give  effect  to  the  charity. 

It  would  be  curious,  as  well  as  instructive, 
on  a  proper  occasion,  to  consider  the  princi- 
ples, if  principles  they  can  be  called,  which 
were  first  applied  in  England  to  charities. 
Their  most  learned  chancellors  express  them- 
selves, in  some  degree,  aa  ignorant  on  this  sub- 
ject. Lord  GIdon  said,  in  the  case  of  Mog- 
gridge,  "in  what  the  doctrine  originated,  wheth- 
er, as  Lord  Thurlow  supposed,  in  the  principles 
of  the  civil  law,  as  applied  to  charities,  or  in 
t/ie  religious  notions  entertained  formerly 
m  this  country,  I  know  not:  but  we  all  know 


I  there  was  a  period  when  •  portion  of  the 
residue  of  every  man's  estate  was  appropriated 
to  charity,  and  the  ordinary  thought  himself 
obliged  so  to  apply  it,  upon  the  ground  that 
there  was  a  general  principle  of  piety  in  the 
testator. 

In  the  above  ctise.  Lord  Eldon  again  says: 
"In  Clifford  v.  Francis,  this  doctrine  is  laid 
down:  that  when  money  is  given  to  charity, 
without  expressing  what  charity,  there  the  kins 
is  the  disposer  of  the  charity;  and  a  biU 
ought  to  be  preferred  in  the  Attomey-General's 
name.  I  cite  this  (he  says)  to  show  that  it 
contains  a  doctrine  precisely  the  same  as  The 
Attorney-General  v.  Syderfin,  and  The  Attor- 
ney-General v.  Matthews.  So  those  three  cases 
(he  says)  seemed  to  have  established,  in  the 
year  1679,  that  the  doctrine  of  this  court  was, 
that  where  the  property  was  not  vested  in 
trustee,  and  the  gift  was  to  charity  generally, 
not  to  be  asoertamed  by  the  act  of  individuahi 
referred  to,  the  charity  was  to  be  disposed  of 
not  by  a  scheme  before  the  master,  but  by  the 
King,  the  disposer  of  such  charities  in  his 
character  of  parens  patriae. 

'Some  late  decisions  in  England,  in-  [*389 
volving  charities,  evince  a  disposition  rather  to 
restrict  than  to  enlarge  the  powers  exercised 
on  this  subject.  An  arbitrary  rule  in  regard 
to  property,  whether  by  a  King  or  Chancellor, 
or  both,  leads  to  uncertainty  and  injustice. 

In  a  late  case  of  Clark  v.  Taylor,  21  Eng. 
Law  and  Eq.  308,  a  gift  by  will  to  a  particular 
charitable  institution  maintained  voluntarily 
by  private  means,  the  particular  intention  hav- 
ing ceased:  held,  that  the  gift  was  not  to  be 
disposed  of  as  a  charitable  gift  cy  pres,  but 
failed  and  fell  into  the  residue. 

In  the  case  of  The  Baptist  Association  Chief 
Jiutice  Marshall  says,  there  can  be  no  doubt 
that  the  power  of  the  crown  to  superintend 
and  enforce  charities  existed  in  very  early 
times;  and  there  is  much  "difficulty  in  making 
the  extent  of  this  branch  of  the  royal  pre- 
rogative before  the  statute.  That  it  is  a  branch 
of  prerogative,  and  not  a  part  of  the  ordinary 
powers  of  the  Chancellor,  is  sufficiently  cer- 
tain." And  in  the  case  of  The  Attorney-Gen- 
eral V.  Flood,  Hayne,  630,  it  is  said:  "The  Court 
of  Chancery  has  always  exercised  jurisdiction 
in  matters  of  charity,  derived  from  the  crown 
as  parens  patriee." 

In  the  provisions  of  ths  Act  of  Pennsylvania 
defining  the  powers  of  a  court  of  chancery,  in 
1836,  it  is  declared,  "that  in  every  case  in 
which  any  court,  as  aforesaid,  shall  exercise 
any  of  the  powers  of  a  court  of  chancery,  the 
same  shall  be  exercised  according  to  the  prac- 
tice in  equity,  prescribed  or  adopted  by  the 
Supreme  Court  of  the  United  States." 
'  In  June,  1840,  an  Act  extended  the  jurisdic- 
tion of  the  Supreme  Court  within  the  City  and 
County  of  Philadelphia,  in  chancery,  in  cases 
of  "fraud,  accident,  mistake  or  account;"  and 
since  then  an  Act  has  been  passed  giving  the 
Orphans'  Court  power  where  a  vaeancT  exist* 
in  a  trust  to  fill  it,  and  also  to  dismiss  trustees, 
executors,  etc.,  for  abuse  of  their  trusts,  etc 
But  no  statutory  proviaion  is  found  embracing 
the  case  before  us. 

The  chancery  powers  are  of  eoroparativdy 
recent  establishment  in  the  State  of  Pennsyl- 
vania, aa4  \V.  4o«6  ivot  vg'eeax  Vhafc  tih.«  ey  ^rea 
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power  ia  given,  and  in  tlie  exercise  of  jurisdic- 
tion it  Menu  to  be  disclaimed. 

In  King  ▼.  Bundle,  16  Barb.  139,  "theie  be- 
ing a  number  of  charitable  bequests  to  several 
eliaritable  bodies,  the  remainder  was  be- 
queathed or  devised  to  the  Protestant  Episco- 
pal Society,  for  certain  purposes,  etc.;  the  be- 
queats  to  the  religious  bodies  were  held  invalid, 
and  ao  of  the  remainder  over,  as  not  being 
sUtutory  tesU.  In  Yates  v.  Yates,  9  Barb.  324, 
the  court  say:  "We  come'  to  the  conclusion 
that,  •■  a  court  of  equity,  we  possess  no  origi- 
nal inherent  jurisdiction,  to  enforce  the  execu- 
tion of  a  charitable  trust  void  in  law,  as  con- 
S90*]  travening  the  'statute  against  perpetui- 
ties, as  being  authorized.  In  this  case,  where 
the  use  is  a  pious  one,  additional  reasons  might 
be  urged  against  the  exercise  of  such  jurisdic- 
tion, were  it  important.  Unless  this  trust  will 
stand  the  statutory  test  to  be  applied  to  it, 
it  must  fall.       • 

In  the  will  of  Sarah  Zane,  Mr.  Justice  Bald- 
win, sitting  in  Pennsylvania,  and  spealcing  of 
trustees,  says:  "They  will  be  considered  as 
trustee*,  acting  under  the  supervision  of  this 
eonrt,  as  a  court  of  chancery,  with  the  same 
powers  over  trusts  as  courts  of  equity  in  Eng- 
land, and  the  courts  of  this  State  profess  and 
exercise."  "When  the  fund  shall  be  so  ascer- 
tained as  to  be  capable  of  a  final  distribution, 
it  will  be  directed  to  be  applied  exclusively  to 
the  objects  designated  in  the  will,  as  they  ex- 
isted at  the  time  of  her  death,  and  shall  con- 
tinue until  a  final  decree;  if  any  shall  then  ap- 
pear to  have  become  extinct,  the  portion  be- 
qneatbed  to  such  object  must  fall  into  the 
residuary  fund  as  a  lapsed  legacy.  Its  appoint- 
nent  to  other  purposes  or  cestuis  que  trust 
than  those  which  can,  by  equitable  construc- 
tion, be  brought  within  the  intention  of  the 
will  of  the  donor,  is  an  exercise  of  that  branch 
of  the  jurisdiction  of  the  Chancellor  of  England 
which  has  been  conferred  on  this  court  by  no 
law,  and  cannot  be  exercised,  virtute  officii,  un- 
der our  forms  of  government." 

And  again,  in  Wright  v.  Linn,  9  Barr,  433, 
BeU,  J.,  says:  "Though  the  SUtute  of  43  Elis- 
abetii,  ch.  4,  relating  to  charitable  uses,  has 
not,  in  terras,  been  recognized  ss  extending  to 
Pennsylvania,  we  have  adopted,  not  only  the 
principles  that  properly  emanate  from  it,  but, 
with  perhaps  the  single  exception  of  ey  pres, 
those  which,  by  an  exceedingly  liberal  construc- 
tion, the  English  courts  have  engrafted  upon 
it," 

In  The  Methodist  Church  v.  Remington,  1 
Watts,  226,  the  court  says :  "The  original  trust, 
though  void,  was  not  a  superstitions  one;  nor 
if  it  were,  would  the  property,  as  ia  liingland, 
revert  to  the  State  for  the  purpose  of  bemg  ap- 
propriated in  eadem  genera,  as  no  court  here 
possesses  the  specific  power  necessary  to  give 
effect  to  the  principle  of  cy  pres,  even  were  the 
principle  itself  not  too  grossly  revolting  to  the 
public  sense  of  justice  to  be  tolerated  in  a 
country  where  there  is  no  ecclesiastical  estab- 
lishment." 

In  Ray  t.  Adams,  3  Myl.  ft  K.  237,  it  was 
held,  "that  where  a  power  is  by  will  given  to  a 
trustee,  which  he  neglects  to  execute,  the  exe- 
cution of  the  trust  devolves  upon  the  '.^urt; 
bat  if,  in  the  events  which  happen,  the  intrud- 
ed trustee  diet  before  the  time  Mrrivea  for  the 


execution  of  the  trust,  and  the  trust  thr.rciori 
fails,  the  testator  is  to  be  considered  as  having 
so  far  died  intestate. 

*In  the  case  of  Ommanney  v.  Butcher,  [*S91 
1  Turn.  &  Russ.  260,  a  testator  concluded  his 
will,  "in  case  there  is  any  money  remaining,  I 
should  wish  it  to  be  given  in  private  charity." 
Held,  "if  the  testator  meant  to  create  a  trust, 
and  the  trust  is  not  effectually  created,  or  fails, 
the  next  of  kin  must  take." 

There  appears  to  be  no  law  or  usage  in  South 
Carolina  that  can  materially  affect  the  question 
under  consideration.  It  seems  to  be  conceded 
that  if  this  charity  cannot  be  administered  by 
this  court,  in  the  State  of  Pennsylvania,  it  can- 
not be  made  available  by  the  laws  of  South 
Carolina. 

After  the  investigation  we  have  been  able 
to  give  to  this  important  case,  embracing  the 
English  chancery  decisions  on  charities,  as  well 
as  our  own,  and  the  cases  decided  in  Pennsyl- 
vania, we  are  not  satisfied  that  the  fund  in 
question  ought  to  be  withdrawn  from  those 
who  are  in  possession  of  it,  as  the  heira  of 
Frederick  Kohne.  There  does  not  appear  to  us 
to  l>e  any  safe  and  established  prmciple,  in 
Pennsylvania,  which,  under  the  circumstances, 
enables  a  court  of  chancery  to  administer  the 
fund.  It  has  not  fallen  back  into  the  estate 
of  the  testator,  because  it  was  not  separated 
from  it.  It  remains  unaffected  by  the  bequest, 
because  the  means  through  which  it  was  to  be 
given  and  applied  have  failed. 

The  decre  of  the  Circuit  Court  is  therefore 
affirmed. 

Mr.  Chief  Justice  Taney: 

I  concur  in  the  judgment  of  the  court.  But 
I  do  not  for  myself  desire  to  express  an  opinion 
upon  either  the  law  of  Pennsylvania  or  of 
South  Carolina,  in  relation  to  charitable  be> 
quests.  For  assuming  everything  to  be  true 
that  is  stated  in  the  complainant's  bill,  and 
that  the  bequest  is  valid  by  the  laws  of  Penn- 
sylvania, and  would  be  carried  into  execution 
by  the  tribunals  of  the  State,  yet  I  think  the 
Circuit  Court  of  the  United  States  had  not  ju- 
risdiction to  establish  and  enforce  it,  and  was 
right,  therefore,  in  dismissing  the  bill.  I  pro- 
pose to  show,  very  briefly,  the  grounds  on 
which  this  opinion  is  formed. 

Undoubtedly  a  charitable  bequest  of  this  de- 
scription would  be  maintained  in  the  English 
Court  of  Chancery.  The  death  of  the  execu- 
tors in  the  lifetime  of  the  widow  would  make 
no  difference'.  The  bequest  would  still  be  good 
against  the  heirs  or  representatives  of  the  tes- 
tator, and  the  fund  applied  to  charitable  pur- 
poses according  to  a  scheme  approved  by  the 
Chancellor,  or  authorized  under  the  sign-manual 
of  the  King. 

*But  the  power  which  the  Chancellor  [*S9a 
exercises  over  donations  to  charitable  uses,  so 
far  as  it  differs  from  the  power  he  exercises  in 
other  cases  of  trust,  does  not  belong  to  the 
Court  of  Chancery  as  a  court  of  equity,  nor  is 
it  a  part  of  its  judicial  power  and  jurisdiction. 
It  is  a  branch  of  the  prero^tive  power  of  the 
King  as  parens  patrie,  which  he  exercises  by 
the  Chancellor. 

Blackstone,  in  his  Commentaries,  3d  vol.  47, 
enumerating  what  he  states  to  be  the  extraor- 
dinary powers  oi  tVie  CVisinc«\\ot ,  %*.'s%-.  "tt^^  S* 
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the  general  guardian  of  all  infants,  idiots,  and 
lunatics,  and  has  the  general  superintendence 
of  all  charitable  uses  in  the  kingdom;  and  all 
this  over  and  above  the  vast  and  extensive  ju- 
risdiction which  he  exercises  in  his  judicial  ca- 
pacity in  the  Court  of  Chancery."  And  in  tlu 
same  volume,  page  437,  he  says:  "The  King,  as 
parens  patriae,  has  the  general  superintend- 
ence of  all  charities,  which  he  exercises  by  the 
keeper  of  his  conscience,  the  Chancellor;  and, 
therefore,  whenever  it  is  necessary,  the  Attor- 
ney-General at  the  relation  of  some  informant, 
files  an  ex  officio  information  in  the  Court  of 
chancery  to  have  the  charity  properly  estab- 
lUhed." 

So,  too.  Cooper,  in  his  chapter  on  the  juris- 
diction of  the  court,  says:  "The  jurisdiction, 
however,  in  the  three  cases  of  infants,  idiots, 
or  lunatics  and  charities,  does  not  belong  to 
the  Court  of  Chancery  as  a  court  of  equity, 
but  as  administering  the  prerogative  and  du- 
ties of  the  crown." 

And  in  the  case  of  Tlfe  Baptist  Association  v. 
Hart's  Executors,  4  Wh.  1,  this  court,  after  ex- 
amining many  English  authorities  upon  the 
subject,  affirm  the  same  doctrine.  And  Chief 
Justice  Marshall,  who  delivered  the  opinion  of 
the  court,  expresses  it  in  the  following  strong 
and  decisive  language  (p.  48) : 

"It  would  be  a  waste  of  time,"  says  the  Chief 
Justice,  "to  multiply  authorities  to  this  point, 
because  the  principle  is  familiar  to  the  profes- 
sion. It  is  impossible  to  look  into  the  subject 
without  perceiving  and  admitting  it.  Its  ex- 
tent may  be  less  obvious. 

"We  now  find,"  he  continues,  "this  preroga- 
tive employed  in  enforcing  donations  to  charit- 
able uses,  which  would  not  be  valid  if  made  to 
other  uses;  in  applying  them  to  different  ob- 
jects than  those  designated  by  the  donor,  and 
in  supplying  all  defects  in  the  instrument  by 
which  the  donation  is  conveyed,  or  in  that  by 
which  it  is  administered." 

Resting  my  opinion  upon  the  English  au- 
thorities above  referred  to,  and  upon  the  em- 
phatic language  just  quoted  from  the  decision 
of  this  court,  I  think  I  may  safely  conclude 
that  the  power  exercised  by  the  English  Court 
S9S*]  of  Chancery  "in  'enforcing  donations  to 
charitable  uses,  which  would  not  be  valid  if 
made  to  other  uses,"  is  not  a  part  of  its  juris- 
diction as  a  court  of  equity,  but  a  prerogative 
power  exercised  by  that  court. 

It  remains  to  inquire  whether  the  Constitu- 
tion has  conferred  this  prerogative  power  on 
the  courts  of  equity  of  the  United  States. 

The  2d  section  of  the  article  of  the  Constitu- 
tion declares  that  the  judicial  power  of  the 
United  States  shall  extend  to  all  cases  in  law 
and  equity  specified  in  the  section.  These 
words  obviously  confer  judicial  power  and  noth- 
ing more;  and  cannot,  upon  any  fair  construc- 
tion, be  held  to  embrace  the  prerogative  pow- 
ers, which  the  King,  as  parens  patriee,  in  Eng- 
land, exercised  through  the  courts.  And  the 
chancery  jurisdiction  of  the  courts  of  the  Unit- 
ed States,  as  granted  by  the  constitution,  ex- 
tends only  to  cases  over  which  the  courts  of 
chancery  had  jurisdiction  in  its  judicial  char- 
acter as  a  court  of  equity.  The  wide  discre- 
tionary power  which  the  Chancellor  of  England 
exercises  over  infanta  or  idiots,  or  charities,  has 
not  been  conferred. 

•0 


These  prerogative  powers  which  belong  u> 
the  sovereign  as  parens  patris,  remain  with 
the  States.  They  may  legali2e  charitable  be- 
quests within  their  own  respective  dominions, 
to  the  extent  to  which  the  law  upon  that  sub- 
ject has  been  carried  in  England ;  and  they  may 
require  any  tribunal  of  the  State,  which  they 
think  proper  to  select  for  that  purpose,  to  es- 
tablish such  charities,  and  to  carry  them  into 
execution.  But  state  laws  will  not  authorize 
the  courts  of  the  United  States  to  exercise  any 
power  that  is  not  in  its  nature  judicial;  nor  can 
they  confer  on  them  the  prerogative  powers 
over  minors,  idiots,  and  lunatics,  or  charities, 
which  the  English  Chancellor  possesses.  No- 
body will  for  a  moment  suppose  that  a  court 
of  equity  of  the  United  States  could,  in  virtue 
of  a  state  law,  take  upon  itself  the  guardian- 
ship over  all  the  minors,  idiots,  or  lunatics  in 
the  State.  Yet  these  powers  in  the  English 
Chancellor  stand  upon  the  same  ground,  and 
are  derived  from  the  same  authority,  as  its 
power  in  cases  of  charitable  bequests. 

State  laws  cannot  enlarge  the  powers  of  the 
courts  of  the  United  States  beyond  the  limits 
marked  out  by  the  constitution.  It  is  true  that 
the  courts  of  chancery  of  the  United  States,  in 
administering  the  law  of  a  State,  may  some- 
times be  called  on  to  exercise  powers  which 
do  not  belong  to  courts  of  equity  in  England. 
And,  in  such  cases,  if  the  power  is  judicial  in 
its  character,  and  capable  of  being  regulated 
by  the  established  rules  and  principles  of  a 
court  of  equity,  there  can  be  no  good  objection 
to  its  exercise.  It  falls  Within  the  just  inter- 
pretation *of  the  grant  in  the  Constitu-  [*S94 
tion.  But,  beyond  this,  the  state  laws  can  con- 
fer no  jurisdiction  on  the  courts  of  equity  of 
the  United  States. 

In  the  cases  in  relation  to  charities  which 
have  come  before  this  court,  there  has  been  a 
good  deal  of  discussion  upon  the  question, 
whether  the  power  of  the  chancery  court 'of 
England  was  derived  from  43d.  Elizabeth,  or 
was  exercised  by  the  court  before  that  Act  was 
passed.  And  there  has  been  a  diversity  of  opin- 
ion upon  this  subject  in  England,  as  well  as  in 
this  country.  In  the  case  of  the  Baptist  As- 
sociation T.  Hart's  Executors,  Chief  Justice  Mar- 
shall, who  delivered  the  opinion  of  the  court,  (4 
Wh.  49),  and  Mr.  Justice  Story,  who  wrote  out 
his  own  opinion,  and  afterward  published  it  in 
the  appendix  to  3  Pet.  p.  487,  were  both  at 
that  time  of  opinion,  that  it  was  derived  from 
the  statute.  But  in  Vidal  v.  Girard's  Execu- 
tors, 2  How.  127,  Mr.  Justice  Story  changed  his 
opinion,  chiefly  upon  the  authority  of  cases 
found  in  the  old  English  records,  which  had 
been  printed  a  short  time  before  by  the  com- 
missioners on  public  records  in  England.  It 
appeared  from  these  records  that  the  power  had 
been  exercised  in  many  cases  long  before  the 
statute  was  passed. 

But  this  circumstance  does  not  affect  the 
question  I  am  now  considering;  for  whether 
exercised  before  or  not,  yet,  whenever  exercised 
it  was  in  virtue  of  the  prerogative  power,  and 
not  as  a  part  of  the  jurisdiction  of  the  court  as 
a  court  of  equity.  The  statute  conferred  no 
new  prerogative  on  the  Crown.  And  Lord  Redes- 
dale,  1  Bli.  347,  while  he  held  that  the  power 
existed  in  the  Chancellor  before  the  statute, 
and  had.  Vteeu  fieaueuU^  «x&t«.vs«fd,  declares  it 
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to  be  a  prerogative  power,  and  says:  "The 
King,  as  parens  palrice,  has  a  riglit  by  his 
proper  oflScer  (the  attorney-general),  to  call 
upon  the  several  courts  of  justice,  according 
to  the  nature  of  their  several  jurisdictions,  to 
Me  that  right  is  done  to  his  subjects  who  are 
incompetent  to  act  for  themselves,  as  in  the 
case  of  charities  and  other  cases." 

Besides,  if  it  could  be  shown  that  at  some  re- 
mote period  of  time  the  court  of  chancery  exer- 
cised this  power  as  a  part  of  its  ordinary  juris- 
diction as  a  court  of  equity,  it  would  not  influ- 
ence the  construction  of  the  words  used  in  the 
Constitution.  For  at  the  time  that  instrument 
was  adopted,  it  was  universally  admitted  by 
the  jurists  in  England  and  in  this  country,  as 
will  appear  by  the  references  above  made,  that 
this  ^ctraordinary  and  unregulated  power  in 
relation  to  charities  was  not  judicial,  and  did 
not  belong  to  the  court  as  a  court  of  equity. 
The  Constitution  of  the  United  States,  as  I 
have  before  said,  grants  only  judicial  power 
at  law  and  in  equity  to  its  courts;  that  is,  the 
powers  at  that  time  understood  and  exercised 
SVS*]  as  judicial,  in  the  'courts  of  common 
law  and  equity  in  England.  And  it  must  be 
construed  according  to  the  meaning  which  the 
words  used  conveyed  at  the  time  of  its  adop- 
tion; and  the  grant  of  power  cannot  be  en- 
larged bj  resorting  to  a  jurisdiction  which  the 
•oiut  of  chancery  in  England,  centuries  ago, 
■ay  have  claimed  as  a  part  of  its  ordinary 
judicial  power,  but  which  had  been  abandoned 
and  repudiated  as  untenable  on  that  ground, 
by  the  court  itself,  long  before  the  Constitu- 
tion was  adopted. 

Cases  may  arise  in  a  circuit  court  of  the 
United  States,  in  which  it  would  be  necessary 
to  decide  whether  the  English  doctrine,  as  to 
charities,  was  founded  on  the  statute,  or  was 
a  part  of  the  law  of  England  before  the  statute 
was  passed.  And  in  a  suit  by  an  heir  or  repre- 
sentation of  the  testator  (authorized  from  his 
place  of  residence  to  sue  in  a  court  of  the 
United  States),  to  recover  property  or  money 
bequeathed  to  a  charity,  the  court  must  of 
necessity  examine  whether  the  bequest  was 
valid  or  not  by  the  laws  of  the  State,  and 
barred  the  claim  of  the  heir  or  representative. 
And  if  in  such  a'  case  it  appeared  that  the 
State  had  not  adopted  the  statute,  it  would  be 
necessary  to  inquire  whether  the  law  in  rela- 
tion to  these  bequests  was  a  part  of  the  com- 
mon law  before  the  statute,  and  administered 
as  such  by  the  English  court  of  chancery,  and 
whether  it  had  been  adopted  by  the  State  as  a 
part  of  its  common  law.  For  the  prerogative 
powers  of  the  English  Crown  in  relation  law 
to  minors,  idiots  or  lunatics,  and  charities,  are 
a  part  of  the  common  law  of  England ;  and  the 
people  of  any  State,  who  deemed  it  proper  to 
do  so,  might  vest  these  powers  in  the  courts  of 
the  State. 

Such  an  inquiry  was  necessary  in  the  case  of 
Vidal  V.  Girard's  Executors,  and  of  Wheeler  v. 
Smith.  But  the  question  of  jurisdiction  is  a 
very  different  one  when  a  court  of  the  United 
States  is  called  upon  to  execute  the  duties  of 
the  sovereignty,  the  State,  and  to  take  upon 
itself  the  discretionary  powers  which,  if  they 
exist  at  all  by  its  common  law  or  statutes,  be- 
long to  the  official  representatives  of  the  parens 
patr>a»,  that  is,  the  state  Morereignty,    And  in 


the  case  of  the  Baptist  Association  v.  Hart,  al- 
though the  court  did  not  expressly  deny  its 
jurisdiction  to  establish  the  charity,  if  it  had 
been  valid  by  the  laws  of  Virginia,  yet  it  ex- 
pressed its  doubts  upon  the  subject  saying  that 
the  question  could  only  arise  where  the  attor- 
ney-general was  a  party. 

For  these  reasons  a  court  of  chancery  of  the 
United  States  must,  in  my  opinion,  deal  with 
bequests  and  trusts  for  charity  as  they  deal 
with  bequests  and  trusts  for  other  lawful  pur- 
poses; and  decide  them  upon  the  same  princi- 
ples and  by  the  same  'rules.  And  if  the  [*S96 
object  to  be  benefited  is  so  indefinite  and  so 
vaguely  described,  that  the  bequest  could  not 
be  supported  in  the  case  of  an  ordinary  trust, 
it  cannot  be  established  in  a  court  of  the  Unit- 
ed Statek  upon  the  ground  that  it  is  a  charity. 
And  if,  from  any  cause,  the  cestui  que  trust, 
in  an  ordinary  case  of  trust,  would  be  incapa' 
ble  of  maintaining  a  suit  in  equity  to  establish 
his  claim,  the  same  rule  must  be  applied  where 
the  charity  is  the  object,  and  the  complainant 
claims  to  be  recognized  as  one  of  its  benefici- 
aries. 

I  concur,  therefore,  in  affirming  the  judg- 
ment of  the  circuit  court,  dismissing  the  bill; 
but  I  concur  upon  the  ground  that  the  court 
had  no  jurisdiction  of  the  case  stated  by  the 
complainant,  and  express  no  opinion  as  to  the 
validity  or  invalidity  of  this  bequest,  whether 
in  this  respect  it  be  governed  by  the  laws  of 
Pennsylvania  or  of  South  Carolina. 

Mr.  Justice  Daniel: 

Whilst  I  concur  in  the  decision  of  this  court 
in  affirming  the  decree  of  the  circuit  court  dis- 
missing the  bill  of  the  appellants,  in  portions  of 
the  argument  by  which  this  court  have  come  to 
their  conclusion,  I  cannot  concur.  In  express- 
ing my  dissent,  I  shall  not  follow  the  protract- 
ed argument  throughout  "its  entire  length;" 
my  purpose  is,  chiefly,  to  free  myself  on  any 
future  occasion  from  the  trammels  of  an  assent, 
either  expressed  or  implied,  to  what  are  deemed 
by  me  the  untenable,  and  in  this  case  the  ir- 
relevant, positions  which  that  argument  pro- 
pounds. 

I  readily  admit  that  the  courts  of  chancery 
of  the  United  States  are  vested  with  no  pre- 
rogative power,  can  exercise  no  power  or  func- 
tion similar  to  those  derived  to  the  Lord  Chan- 
cellor in  England,  either  by  commission  under 
the  sign  manual  of  the  king,  as  parens  patria, 
or  in  the  application  of  the  often  abused  and 
oppressive  doctrine  of  cy  press,  or  in  virtue  of 
the  Statute  of  43  Elizabeth.  But  this  conces- 
sion, taken  in  its  broadest  extent,  by  no  means 
establishes  the  inference  that  the  court  of  chan- 
cery in  England  as  a  court  of  equity  by  the  vir- 
tue of  its  inherent,  and  if  may  so  speak,  con- 
stitutional powers,  apart  from  the  prerogative 
and  apart  from  the  Statute  of  Elizabeth  could 
not  take  jurisdiction  of  trusts,  either  in  the  es- 
tablishment or  maintenance  of  those  trusts,  be- 
cause they  expressed  or  implied  a  charitable 
end  or  purpose,  or  because  the  charitable  ob- 
jects were  not  defined  with  perfect  precision. 
And  if  such  a  power  inhered  and  existed  con- 
stitutionally in  the  court  of  chancery  in  Eng- 
land as  a  court  of  equity,  does  it  not  follow,  ex 
consequenli,  that  the  Constitution  and  laws  of 
the  United  States,  eonsUtuivus  tb.«  «o\ut«  ot 
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equity  of  the  United  States  with  express  refer- 
S97*]  ence  to  the  character  and  'functions  of 
the  court  of  chancery  as  a  court  of  equity  in 
Bngland,  have  conferred  upon  the  former  the 
regular  inherent  powers  of  the  latter? 

Much  of  the  learned  and  elaborate  opinion  of 
this  court  delivered  by  the  late  Justice  Story, 
in  the  case  of  Vidal  v.  Girard's  Executors,  2 
How.  127,  nay,  the  great  end  and  stress  of  that 
opinion,  as  correctly  apprehended,  consisted  in 
the  maintenance  of  the  position  that,  apart 
from  the  prerogative  power  with  wbich  the 
Lord  Chancellor  was  clothed,  and  independent- 
ly of  the  Statute  of  Elizabeth,  and  long  anter- 
ior to  the  enactment  of  that  Statute,  wherever 
there  was  a  devise  or  bequest  to  a  person,  nat- 
ural or  artificial,  capable  of  taking  and  a  bene- 
ficiary under  the  devise  or  bequest  su&ciently 
certain  and  defined  to  be  made  the  recipient  of 
such  a  gift,  the  Court  of  Chancery,  in  the  exer- 
cise of  its  regular  and  inherent  jurisdiction  as 
a  court  of  equity  in  relation  to  trusts  (one  of 
the  great  heads  of  equity  jurisdiction),  would 
establish  and  protect  such  devise  or  bequest, 
even  in  cases  where  the  objects  thereof  were 
somewhat  vague  in  their  character  and  al- 
though such  devise  contained  a  charity.  To 
this  express  point,  too,  are  the  numerous  deci- 
sions produced  by  the  industry  of  the  learned 
and  able  and  distinguished  counsel  for  the 
devisee,  as  the  result  of  the  researches  made  in 
the  records  of  the  Chancery  Court,  by  a  com- 
mission created  under  the  authority  of  the  | 
British  Parliament.  Indeed,  the  decision  of  this  : 
court  in  the  case  of  Vidal  v.  Girard's  Ex'rs, 
would  seem  to  be  incomprehensible  and  with- 
out purpose,  unless  interpreted  as  asserting 
•nd  maintaining,  both  upon  reason  and  author- 
ity, the  regular  jurisdiction  of  equity  over 
devises,  wherever  the  devisee  was  capable  of 
taking,  and  the  beneficiaries  were  sufficiently 
defined  to  render  the  directions  of  the  testator 
practicable,  although  these  directions  declared 
or  implied  a  charity. 

It  IS  somewhat  curious  to  observe  that  the 
opinion  of  Lord  Redesdale,  in  the  case  of  The 
Attorney-General  v.  The  Mayor  of  Dublin,  1 
Bli.  312,  is  appealed  to  in  support  of  the  doc- 
trine now  promulged,  when  that  same  case  is 
avouched  and  relied  on  in  the  case  of  Vidal  v. 
Girard's  Ex'rs,  in  support  of  the  legitimate  and 
regular  powers  of  the  courts  of  equity.  This 
application  of  the  language  of  Lord  Redesdale 
would  seem  to  grow  out  of  the  simple  fact  that 
in  the  case  before  him  the  Attorney-General 
was  a  party.  But  what  is  the  declaration  of 
his  Lordship,  in  reference  to  the  power  of  a 
court  of  equity  over  subjects  like  the  one  under 
his  consideration?  After  denying  that  the 
Statute  of  Elizabeth  created  any  new  law,  and 
asserting  that  it  only  created  a  jurisdiction 
merely  ancillary  to  that  previously  existing 
in  the  Chancery  Court,  he  observes  that 
S98*]  *the  proceedings  under  that  commission 
were  still  subject  to  appeal  to  the  Lord  Chan- 
cellor, and  he  might  reverse  or  affirm  what  had 
been  one,  or  make  such  order  as  he  might  think 
fit,  reserving  the  controlling  jurisdiction  of  the 
Court  of  Chancery  as  it  existed  before  tne  Stat- 
ute. He  then  continues  as  pointing  out  a  differ- 
ent mode  of  effecting  the  same  objects,  and 
from  a  different  source  of  power,  to  declare, 
that  the  Btme  thing  might  be  done  by  the  At- 


torney-General by  information,  in  virtue  of  the 
prerogative. 

So,  too,  it  is  affirmed  by  this  court,  nemine 
contradicente,  in  the  case  of  Vidal  v.  Girard's 
Ex'rs,  that  Lord  Cliancellor  Siigdcn,  in  the  case 
of  The  Incorporated  Society  v.  Richards,  1  Dm. 
&  War.  258,  upon  a  full  survey  of  all  the  au- 
thorities where  the  point  was  directly  before 
him,  held  the  same  doctrine  as  I^rd  Redesdale, 
and  expressly  decided  that  there  was  an  inher- 
ent jurisdiction  in  equity  in  cases  of  charity, 
anterior  to  and  independently  of  the  Statute  of 
Elizabeth. 

Upon  a  just  understanding  of  the  opinion  of 
the  court  in  the  case  of  Vidal  v.  Girard's  Ex'rs, 
and  of  the  interpretation  given  in  that  opinion 
to  the  English  authorities  r<!lied  on,  it  seems 
impossible  to  escape  from  the  conclusions  that 
devises  to  persons  capable  of  taking  in  trust 
for  beneficiaries  sufficiently  defined,  and  for 
purposes  neither  illegal  nor  immoral,  and  where 
there  exist  no  objections  to  parties  such  as 
would  exclude  the  jurisdiction  of  the  courts  in 
other  cases,  the  courts  of  the  United  States  as 
courts  of  equity,  in  the  exercise  of  regular,  in- 
herent equity  powers  in  relation  to  trusts,  will 
sustain  and  enforce  such  devises.  These  con- 
clusions seem  to  follow  inevitably  from  the  rul- 
ing of  this  court  in  the  case  of  Vidal  v.  Gir- 
ard's Ex'rs.  Indeed,  they  seem  to  be  comprised 
within  the  literal  terms  of  that  decision;  and 
the  decision  now  made  seems  to  me  incompre- 
hensible, unless  understood  as  designed  to  over- 
rule that  case,  and  every  authority  from  the 
English  chancery  cited  and  commented  upon  in 
its  support.  For  such  an  assault  upon  the 
previous  decision  of  this  court,  wielding  a  blow 
so  trenchant  and  fatal  at  one  great  and  ac- 
knowledged head  of  equity  jurisprudence,  the 
head  of  trusts,  my  mind  is  not  prepared. 

There  is  a  principle,  and,  in  my  opinion,  the 
correct  principle,  on  which  the  decision  of  this 
court  may  be  placed,  without  the  innovation 
which  is  objected  to.  It  is  that  on  which  my 
concurrence  in  the  decree  of  this  court  is  fonnd- 
ed,  and  one,  too,  which  steers  entirely  clear  of 
what  is  by  me  deemed  exceptionable.  That 
principle  is  this:  that  by  the  will  of  Frederick 
kohne,  the  devisees  in  trust  were  clothed  with 
a  merely  naked  power,  to  be  exercised  by  them 
as  the  special  and  exclusive  'depositaries [*3V9 
of  the  testator's  confidence,  and  that  power  to 
be  dependent  on  conditions  upon  which,  and  on 
which  alone,  they  should  have  authority  to  act. 
In  the  progress  of  events  to  which  the  devise 
was  necessarily  incident,  the  powers  to  be  cre- 
ated and  to  be  executed  by  the  devisees  in 
trust,  have  become  impracticable  and  void. 
These  depositaries  of  the  testator's  confidence 
are  all  dead.  The  conditions  on  which  their 
powers  were  made  dependent,  never  did  occur, 
and  can  by  no  possibility  ever  occur.  It  fol- 
lows, therefore,  that,  in  conformity  with  the 
will,  there  is  no  person  who  can  act,  and  no 
subject  to  be  acted  upon,  and  no  beneficiaries 
of  the  contemplated  action.  My  opinion  there- 
fore is,  that  the  devise  has  lapsed,  or  rather, 
that  no  right  ever  came  into  existence  under 
it:  that  nothing  was  ever  passed  by  it  from  the 
estate,  which  descends,  of  course,  to  the  testa- 
tor's heirs. 

Decree  of  the  Circuit  Court  affirmed,  with 
costs. 
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1*1  rruK  WIDOW  and  heibs  of  benja- 

lON  FOYDRAS  D£  la  LANDk  Pl'ffs  in 

▼. 

THB    TREASURER    OF    THE    STATE    OF 
LOUISIANA. 

(See  S.  0.  17  How,  1-3.) 

Writ  of  error,  citfttion,  how  served — on  officer, 
not  on  State. 

The  Treeiurpr  of  Louisiana  brought  proceedlns 
In  State  Court  to  collect  a  tax,  and  obtained 
judgment :  on  writ  of  error  by  defendant,  beld  tbat 
the  citation  was  properly  served  on  the  Treasurer, 
and  not  on  tbe  Ctalef  Executive  Magistrate  and 
Attoroey-Oeneral. 

Tbe  Treasurer  Is  tbe  "adverse  party"  and  not  tbe 
State,  and  tbe  party  to  tbe  record,  under  tbe  10th 
nile  of  this  court,  and  chapter  20  of  the  Judiciary 
Act  of  178S. 

Argued  Jan'y  10,  1855.    Decided  Jan'y  23,  1855. 

IN   ERROR  to  the   Supreme   Court   of   the 
State  of  Louisiana. 
The  case  is  stated  by  the  court. 
Motion  to  dismiss  the  case  on  the  ground 
that  the  State  is  the  real  party,  and  that  the 
citation  should  have  been  served  on  the  Gov- 
ernor and  Attorney-General. 

Mr.  J.  P.  Benjamin  for  the  plaintiffs  in  er- 
ror.   Mr.  Lonia  Janin  for  the  defendant  in  er- 


Mr.  Chief  Justice  Taney  delivered  the  opin- 
fen  of  the  eotirt : 

This  case  is  brought  here  by  writ  of  error  di- 
rected to  the  Supreme  Court  of  the  State  of 
Loniaiana,  under  the  25th  section  of  the  Act  of 
1780. 

S*]  *It  appears  that  a  proceeding  was  insti- 
tuted in  the  State  Court  by  the  Treasurer  of 
tbe  State  to  recover  certain  taxes,  alleged  to  be 
doe  from  the  plaintiffs  in  error  under  a  law  of 
Lottiaiana,  which  imposes  a  tax  of  ten  p|er  cent, 
upon  the  amount  of  property  inherited  by 
aliens  in  that  State. 

The  payment  of  the  tax  was  resisted  by  the 
plaintiff*  in  error;  but  the  case  was  finally  de- 
cided against  them  in  the  Supreme  Court  of 
Loniaiana;  and  they  thereupon  brought  this 
writ  of  error,  upon  the  ground  that  the  author- 
ity exercised  under  the  state  law  was  con- 
trary to  the  Constitution  and  Treaties  of  the 
United  States. 

The  citation  required  by  the  Act  of  1780,  was 
served  on  the  Treasurer,  by  whom  and  in  whose 
name  aa  Treasurer,  the  proceedings  had  been 
instituted  and  conducted,  and  in  whose  favor 
the  judgment  was  entered. 

A  motion  is  now  made  to  dismiss  this  writ  of 
error  upon  the  ^und  that  the  State  is  the  real 
party  to  the  suit  in  the  name  of  the  Treasurer; 
and  that  the  citation  ought,  therefore,  to  have 
been  served  on  the  Chief  Executive  Jlag^strate 
and  Attorney-General  of  the  State,  according 
to  the  provisions  of  the  10th  rule  of  thia  court. 
But  that  rule  applies  to  those  cases  only  in 
which  the  State  is  a  party  on  the  record.  It  is 
intended  to  point  out  the  officers  who  shall  be 
held  to  represent  the  State  when  process  is  is- 
sued against  it,  so  far  as  the  service  of  the 
process  is  concerned.  The  only  mode  in  which 
a  atate  can  be  cited  to  appear  is  by  serving  the 


process  on  some  one  or  more  of  its  officers;  and 
those  above  named  in  the  rule  were  considered 
by  the  court  to  be  its  appropriate  representa- 
tives in  a  summons  or  citation  to  appear  ill 
this  court. 

But  the  citation  must  be  directed  to  the  par- 
ty on  the  record,  and  served  on  him.  And 
when  an  officer  of  the  State  is  the  party  prose- 
cuting  the  suit  for  the  State,  the  citation  must 
be  served  on  him.  In  this  case  a  notice  or  cita- 
tion on  the  Chief  Executive  Officer  or  Attor- 
ney-General would  not  be  sufficient.  For  the 
Treasurer  is  the  person  who  has  obtained  the 
judgment,  and  has  the  right  to  receive  tba 
money.  He  is  the  actor;  the  plaintiff  in  the 
suit.  And  the  Chief  B^ecutive  Officer  and  At- 
torney-General do  not  represent  him,  and  may 
or  may  not  support  his  proceedings. 

This  rule  of  practice  has  been  uniformly  fol- 
lowed in  this  court.  There  have  been  many 
cases  in  which  an  officer  of  the  State  acting  in 
behalf  of  the  State  has  been  one  of  the  parties. 
And  the  10th  rule  has  never  been  applied  to 
a  case  of  that  kind;  and  the  citation  lias  al- 
ways been  served  on  the  officer,  whether  con- 
ducting the  proceedings  in  his  own  name,  or 
that  *of  his  office.  The  practice  is  found-  [*S 
ed  upon  the  language  of  the  Act  of  1789,  ch.  20, 
which 'directs  the  "adverse  party"  to  be  cited, 
on  a  writ  of  error  or  appeal.  The  "adverse 
party"  is  the  one  which  appeared  in  the  suit, 
and  who  prosecuted  or  defended  it,  and  in 
whose  favor  the  judgment  was  rendered,  which 
the  plaintiff  in  the  writ  of  error  seeks  to  re- 
verse. 

The  motion  to  dismiss  this  writ  of  error  must 
therefore  be  overruled. 

Motion  to  dismiss  overruled. 


JOHN  G.   SHIELDS 
y. 
ISAAC  THOMAS,  and  Mary,  his  Wife;  Nancy 
Pirtle,  John  B.  Goldsbury,  Thomas  Starks, 
and  Elizabeth,  his  Wife;  James  Picket,  and 
Ann,  his  Wife. 

(See  S.  C.  17  How.  3-«.) 

Jurisdiction — sufficient  if  aggregate  judgment 
is  over  (2,000,  though  to  be  apportioned 
among  severaL 

Where  tbe  representatives  of  a  deceased  Intestate 
recover  In  the  court  below  a  Judgment  against  the 
administrator  for  over  f  2.000,  under  tbe  same  title, 
and  for  a  common  and  undivided  interest,  this 
court  has  jurisdiction,  although  the  amount  de- 
creed to  be  distributed  to  each   rcprei 


less  than  $2,000. 


representative,  is 


Argued  Jan'y  19,  1855.  Decided  Jan'y  23,  1856. 

APPEAL  from    the    District    Court    of    the 
United  States  for  the  Northern  District 
of  Iowa. 

The  bill  in  this  case  was  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
em  District  of  Iowa,  exercising  the  powers  of 
a  circuit  court,  by  the  appellees,  on  a  foreign 
decree,  to  recover  certain  sums  of  money  al- 


NOTE. — Jurisdiction  of  TT.  S.  Supreme  Conrt  de- 
pendent on  amount:  Interest  cannot  be  added  to 
give  jurisdiction ;  bow  value  of  thing  demanded 
may  be  shown ;  what  cases  reviewable  without  re- 
gard to  sum  in  controversy.  See  note  to  Qordon 
V.  Ogdea,  7  L.  ed.  D.  8.  B92. 
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leged  to  be  due  the  various  complainants.  The 
decree  of  the  court  below  having  been  in  favor 
of  the  complainants,  the  defendant  took  an 
appeal  to  this  court. 

A  further  statement  appears  in  the  opinion 
of  the  court,  on  motion  to  dismiss. 

Mr.  K.  H.  Gillett  for  appellant. 

Mr.  Piatt  Smith  for  appellee*. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  the  decree  of  the  Dis- 
trict Court  of  the  United  States,  exercising  the 
powers  of  a  circuit  court  for  the  District  of 
Iowa.  A  motion  has  been  made  on  behalf  of 
4*]  'Isaac  Thomas,  one  of  the  appellees,  to  dis- 
bias  it  upon  the  ground  that  the  sum  in  contro- 
versy with  him  is  less  than  $2,000. 

The  facts  in  the  case  may  be  stated  in  a  few 
words  so  far  as  they  are  material  to  the  deci- 
sion of  the  motion. 

John  Goldsberry,  of  Kentucky,  died  intestate, 
leaving  a  large  personal  estate,  to  which  the 
present  appellees  together  with  other  persons 
named  in  the  proceedings  were  entitled  as  his 
legal  representatives  in  the  proportions  set  out 
in  the  proceedings.  The  widow  of  Goldsberry 
obtained  letters  of  administration  on  his  estate, 
and  afterwards  intermarried  with  Shields,  the 
appellant,  who  thereby  obtained  possession  of 
the  property  of  the  deceased. 

The  representatives  of  John  Goldsberry  (of 
whom  Isaac  Thomas,  in  right  of  hii  wife,  is 
one)  filed  a  bill  in  the  Chancery  Court  of  Ken- 
tucky against  Shields,  charging  that  he  had 
converted  to  his  own  use  a  large  amount  of  the 
property,  to  which  these  representatives  were 
entitled.  And  in  that  proceeding  they  obtained 
a  decree  against  him  for  a  large  sum  of  money; 
the  shares  of  the  respective  complainants  be- 
ing apportioned  to  them  in  the  decree;  and  the 
appellant  was  directed  to  pay  to  each  the 
specific  sum  to  which  he  was  entitled,  as  his 

Proportion  of  the  property  misappropriated  by 
hields. 

The  appellant  Shields  lived  in  Iowa  when 
this  decree  was  made;  and  the  present  appel- 
lees, who  are  a  portion  of  the  representatives  of 
John  Goldsberry,  united  in  the  bill  in  equity 
now  before  us  to  enforce  the  decree  of  the  Ken- 
tucky court;  and  praying  that  Shields  might 
be  compelled  to  pay  to  them  respectively  the 
several  sums  decreed  in  their  favor  in  the  pro- 
ceedings in  Kentucky;  and  they  obtained  the 
decree  in  question  according  to  the  prayer  of 
their  bill. 

The  whole  amount  recovered  against  Shields 
in  the  proceeding  in  Iowa  exceeds  $2,000.  But 
the  sum  allotted  to  each  representative  who 
joined  in  the  bill  was  less.  And  the  motion  is 
made  to  dismiss,  upon  the  ground  that  the  sum 
due  to  each  complainant  is  severally  and  specif- 
ically decreed  to  him;  and  that  the  amount 
thus  decreed  is  the  sum  in  controversy  between 
each  representative  and  the  appellant;  and  not 
the  whole  amount  for  which  he  has  been  held 
liable.  And  if  this  view  of  the  matter  in  con- 
troversy be  correct,  the  sum  is  undoubtedly  be- 
low the  jurisdiction  of  the  court,  and  the  appeal 
must  be  dismissed. 

But  the  court  think  the  matter  in  contro- 
versy in  the  Kentucky  court  was  the  sum  due 
to   tJi0  representative   ot   the  deceased   col- 


lectively,  and  not  the  particular  sum  to  which 
each  was  entitled,  when  the  amount  due  was 
distributed  among  them  'according  to  the  ['9 
laws  of  the  State.  They  all  claimed  under  one 
and  the  same  title.  They  had  a  common  and 
undivided  interest  in  the  claim;  and  it  was 
perfectly  immaterial  to  the  appellant,  how  it 
was  to  be  shared  among  them.  He  had  no  con- 
troversy with  either  of  them  on  that  point; 
and  if  there  was  any  difficulty  as  to  the 
proportions  in  which  they  were  to  share,  the 
dispute  was  among  themselves,  and  not  with 
him. 

It  is  like  a  contract  with  several  to  pay  a 
sum  of  money.  It  may  be  that  the  money 
when  recovered  is  to  be  divided  between  them 
in  equal  or  unequal  proportions.  Yet  if  a  con- 
troversy arises  on  the  contract,  and  the  sum  in 
dispute  upon  it  exceeds  $2,000,  an  appeal  would 
clearly  lie  to  this  court,  although  the  interest 
of  each  individual  was  less  than  that  sum.' 

This  being  the  controversy  in  Kentucky,  the 
decree  of  that  court  apportioning  the  sum  re- 
covered among  the  several  representatives  does 
not  alter  its  character  when  renewed  in  Iowa. 
So  far  as  the  appellant  is  concerned,  the  entire 
sum  foimd  due  by  the  Kentucky  court  is  in  dis- 
pute. He  disputes  the  validity  of  that  decree, 
and  denies  his  obligation  to  pay  any  part  of 
the  money.  And  if  the  appellees  maintam  their 
bill,  he  will  be  made  liable  to  pay  the  whole 
amount  decreed  to  them.  This  is  the  contro- 
versy on  his  part,  and  the  amount  exceeds 
$2,000.  We  thmk  the  court,  therefore,  has  ju- 
risdiction  on  the  appeal. 

The  cases  referred  to  stand  on  different  prin- 
ciples. The  ease  of  Oliver  et  al.  v.  Alexander  et 
al.  4  Pet.  143,  was  a  suit  for  a  seamen's  wages. 
And  although  the  crew  are  allowed  by  law  (for 
the  sake  of  convenience  and  to  save  cost)  to 
join  in  a  suit  for  wages,  yet  the  right  of  each 
seaman  is  separate  and  distinct  from  his  asso- 
ciates. His  contract  is  separate,  and  his  re- 
covery does  not  depend  on  the  recovery  of 
others,  but  rests  altogether  upon  its  own  evi- 
dence and  merits.  And  he  does  not  recover  a 
portion  of  the  common  fund  to  be  distributed 
among  the  claimants,  but  the  amount  due  to 
himself  on  his  own  separate  contract.  The 
case  of  Rich  et  al  v.  Lambert  et  al.  12  How. 
362,  was  decided  on  the  same  ground.  The 
several  shippers  who  owned  the  goods  which 
had  been  damaged,  had  no  common 'interest  in 
the  goods.  The  interest  of  each  was  separata, 
and  his  contract  of  affreightment  separate. 
And  the  libel  of  each  was  upon  his  own  con- 
tract with  the  ship  owner,  and  for  his  own  in- 
dividual and  separate  property. 

The  cases  of  Stratton  v.  Jarvis  ft  Brown,  8 
Pet.  8;  and  of  Spear  v.  Place,  11  How.  625, 
were  both  salvage  cases,  where  the  property  of 
each  owner  is  chargeable  with  its  own  amount 
'of  salvage.  The  salvage  service  is  entire;  [*• 
but  the  goods  of  each  owner  are  liable  only  for 
the  salvage  with  which  they  are  charged,  and 
have  no  common  liability  for  the  amounts  due 
from  the  ship  or  other  portions  of  the  cargo.  It 
is  a  separate  and  distinct  controversy  between 
himself  and  the  salvors;  and  not  a  common  and 
undivided  one,  for  which  the  property  is  joint- 
ly liable. 

The  cases  relied  on  are  therefore  distin^ish- 
able  from  the  one  before  us;  and  the  motion  to 
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AiamlM  for  want  of  jurisdiction  must  be  over- 
tvled. 
Motion  to  dismiss  orerruled. 


SEBRA  M.  BOGART,  William  J.  Wilcox,  and 

Leonard  F.  Fitch,  Libelants, 

v. 

THE  STEAMBOAT  JOHN  JAY,  Her  Tackle, 
etc.,  George  Logan,  Claimant. 

(See  8.  C.  17  How.  399-403.) 

Comi  of  admiralty — jurisdiction — mortgage  of 
snip. 

A  court  of  admiralty  has  no  Jarlsdictlon  to  de- 
ne* tbe  sale  of  a  sblp  (or  an  onpald  mortgage; 
and  cannot,  on  tbat  account,  declare  a  ship  to  be 
the  property  of  the  mortgagees  and  direct  the 
posscMlon  M  her  to  be  given  to  them. 

A  FPEAL  from  the  Circuit  Court  of  the 
LX  United  States  for  the  Southern  District  of 
New  York. 

On  December  13,  1850,  appellants  filed  their 
libel  in  rem  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York, 
against  the  Steamboat  ''John  Jay"  to  enforce 
payment  of  a  certain  note  secured  by  mortgage 
on  the  said  boat.  The  claimant  duly  appeared 
and  filed  his  claim  and  answer,  setting  forth 
his  ownership  and  denying  the  jurisdiction  of 
the  court,  because  nb  maritime  contract  or 
cause  of  action  was  shown  in  the  libel. 

The  Circuit  Court  having  affirmed  the  decree 
of  the  District  Court,  dismissing  the  libel,  the 
case  is  now  here  on  appeal. 

Messrs.  F.  B.  Catting,  Logan,  and  Frances 
Byrne,  for  the  appellee: 

First.  The  District  Court  in  Admiralty  bad 
so  jurisdiction  of  the  cause  of  action  set  forth 
in  the  libel,  it  not  being  a  maritime  contract, 
or  a  maritime  cause  of  action,  or  dependent  on 
maritime  risk. 

Hurry  t.  The  Ship  John  &  Alice,  1  Wash. 
293;  Tbe  Steamboat  Orleans  t.  Phoebus,  11  Pet. 
175;  The  Atlas,  2  Hagg.  Adm.  48,  73;  Abb. 
on  Sh.  old  paging,  153,  new,  206. 

Second.  A  Court  of  Admiralty  has  no  pow- 
er to  enforce  payment  of  a  mortgage. 

The  Dowthorpe,  2  W.  Rob.  83;  The  High- 
lander, 2  W.  Rob.  100;  Leland  T.  The  Medora. 
2  Woodb.  ft  M.  87,  92,  118. 

Neither  has  it  jurisidiction  to  decree  posses- 
sion, as  between  mortgagee  and  mortgagor. 

The  Fruit  Preserver,  2  Hagg.  181;  The  Nep- 
tune, 3  Hagg.  132. 

An  inquiry  as  to  the  mortgagee's  right  of 
possession  necessarily  involves  an  accounting 
nnder  the  mortgage,  and  a  Court  of  Admiralty 
does  not  hold  cognizance  of  action  for  an  ao- 
eonnt.  The  remedy  appertains  to  a  court  of 
equity  exclusively. 

The  New  Orelans  ▼.  Phoebus,  11  Pet.  Hi. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
tbe  eoort: 
We  will  confine  ourselves  in  this  opinion  to 

Nora. — Admiralty  jurisdiction  of  contracts — see 
sote;  M  L.B.A.  193. 
1*  Ifc  ad. 


the  inquiry,  whether  or  not  a  Court  of  Admi- 
ralty has  jurisdiction  to  decree  the  sale  of  a 
ship  for  an  unpaid  mortgage,  or  can,  on  that 
account,  declare  a  ship  to  be  the  property  of 
the  mortgagees,  and  direct  the  possession  of 
her  to  be  given  to  them.  The  questions  of 
pleading  made  in  the  case,  and  the  other 
points  argued,  we  shall  not  notice.  The  con- 
clusion at  which  we  have  arrived  makes  that 
unnecessary. 

The  libelants  were  the  owners  of  the  steamer 
John  Jay.  They  sold  her  to  Joseph  McMurray 
for  the  sum  of  $6,000;  $1,000  in  cash,  and  tne 
residue  of  $5,000  upon  a  credit,  for  which 
promissory  notes  were  given,  payable  to  their 
order,  in  three,  six,  nine,  twelve,  hfteen,  eigh- 
teen, twenty-one,  and  twenty-four  months. 
On  the  day  of  sale,  McMurray,  the  purchaser, 
executed  in  a  single  deed,  containing  the  whole 
contract  between  himself  and  the  libelants,  a 
transfer  of  the  boat  to  the  latter  as  a  security 
for  the  payment  of  his  notes,  with  the  proviso 
"that  this  instrument  is  intended  to  operate 
only  as  a  mortgage  to  secure  the  full  and  just 
payment  of  the  eight  promissory  notes  given 
in  consideration  of  the  purchase  money  of  said 
vessel  or  steamboat."  McMurray  failed  to  pay 
the  second  note.  Upon  such  failure  the  libel 
was  filed.  The  libelants  set  up  the  contract; 
'allege  that  it  was  to  operate  as  a  mort-  [*401 
gage  to  secure  the  payment  of  McMurray'n 
notes;  state  his  failure  to  pay  the  second  note; 
claim,  in  the  5th  article  of  their  libel,  that 
McMurray'a  failure  to  pay  had  revested  them 
with  the  title  to  the  boat,  and  that  McMur- 
ray's  had  become  forfeited,  from  his  non-com- 
pliance with  the  condition  contained  in  the 
contract  of  sale.  Their  prayer  is,  that  they 
may  have  a  decree  for  the  amount  of  the  un- 
paid purchase  money,  with  interest  and  costs, 
and  that  The  John  Jay  and  her  equipments 
may  be  condemned  to  pay  the  same.  After- 
wards, upon  their  appeal  in  the  Circuit  Court, 
they  moved  to  amend  their  libel  by  inserting 
the  words,  "or  that  the  steamboat  John  Jay 
may  be  decreed  to  be  their  property,  and  the 
possession  be  directed  to  be  delivered  to  them." 

To  this  libel  George  Logan,  by  way  of  an- 
swer, put  in  a  claim  of  ownership  of  The  John 
Jay,  by  a  bona  fide  purchase  from  McMurray; 
and  he  further  denies  the  jurisdiction  of  the 
court,  upon  ground  that  the  contract  between 
the  libelants  and  McMurray  was  not  maritime, 
or  a  case  of  admiralty  and  maritime  jurisdic- 
tion. It  appears  that  McMurray  had  received 
the  possession  of  the  boat;  that  she  had  been 
enrolled  at  the  custom  house  in  his  name;  that 
he  first  sold  one  fourth  of  her  to  Logan,  and 
afterwards,  on  the  2d  December,  executed  a  bill 
of  sale  for  the  whole  of  her  to  Logan,  which 
was  recorded  in  the  custom-house;  and  that 
thereupon.  The  John  Jay  was  enrolled  and  li- 
censed in  the  name  of  Logan. 

Upon  the  hearing  of  the  cause  in  the  district 
court,  the  libel  was  dismissed.  It  was  carried 
by  appeal  to  the  circuit  court,  and  the.jud 
ment  of  the  district  court  having  been  affirn 
it  is  now  here  upon  appeal  from  the  circuit 
court.  We  think  that  the  affirmance  of  the 
judgment  of  the  district  court  was  right,  and 
will  here  briefiy  give  our  reasons  for  that 
opinion. 

tB 
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It  has  been  repeatedly  decided  in  the  admi- 
ralty and  common  law  courts  in  England,  that 
the  former  have  no  jurisdiction  in  questions  of 

Eroperty  between  a  mortgagee  and  the  owner. 
To  such  jurisdiction  has  erer  been  exercised  in 
the  United  States.  No  case  can  be  found  in  either 
country  where  it  has  been  done.  In  the  case 
of  The  Neptune,  3  Hagg.  Adm.  Rep.  132,  Sir 
John  Nieholl,  in  giving  hia  judgment,  observes: 
"Now,  upon  questions  of  mortgage,  the  Court 
of  Admiralty  has  no  jurisdiction,  whether  a 
mortgage  is  foreclosed,  whether  a  mortgagee 
has  a  right  to  take  possession  of  a  chattel 
personal,  whether  he  is  the  legal  or  only  the 
equitable  owner,  and  whether  a  right  of  re- 
demption means  that  a  mortgagee  is  restrained 
from  selling  in  repayment  of  his  debt  till  after 
the  time  specified  for  the  redemption  is  passed, 
the  decision  of  these  questions  belongs  to  other 
courts;  they  are  not  within  the  jurisdiction  or 
40a*]  'province  of  the  courts  of  admiralty, 
which  never  decide  on  questions  of  property 
between  the  mortgagee  and  owner." 

This  is  not  so,  because  such  a  jurisdiction 
had  been  denied  by  the  jealously  of  the  courts 
of  the  common  law.  Its  foundation  is,  that 
the  mere  mortgage  of  a  ship,  other  than  that 
of  an  hypothecated  bottomry,  is  a  contract 
without  any  of  the  characteristics  or  attend- 
ants of  a  maritime  loan,  and  is  entered  into  by 
the  parties  to  it,  without  reference  to  naviga- 
tion or  perils  of  the  sea.  It  is  a  security  to 
make  the  performance  of  the  mortgagor's  un- 
dertaking more  certain;  and  whilst  he  contin- 
ues in  possession  of  the  ship,  disconnecting  the 
mortgagee  from  all  agency  and  interest  in  the 
employment  and  navigation  of  her,  and  from 
all  responsibility  for  contracts  made  on  her 
account.  Such  a  mortgage  has  nothine  in  it 
analogous  to  those  contracts  which  are  the  sub- 
jects of  admiralty  jurisdiction.  In  such  a  case, 
the  ship  is  the  object  for  the  accomplishment 
of  the  contract,  without  any  reference  to  the 
use  of  her  for  such  a  purpose.  There  cannot 
be,  then,  anything  maritime  in  it.  A  failure 
to  perform  such  a  contract  cannot  make  it 
maritime.  A  debt  secured  by  the  mortgage  of 
a  ship  does  not  give  the  ownership  of  it  to  the 
mortgagee.  He  may  use  the  legal  title  to  make 
the  ship  available  for  its  payment.  A  legal 
title  passes  conditionally  to  the  mortgagee. 
Where  there  has  been  a  failure  to  pay,  he  can- 
not take  the  ship  manu  forti,  but  he  must  re- 
sort either  to  a  court  of  equity  or  to  statutory 
remedies  for  the  same  purpose  when  they  exist, 
to  bar  the  mortgagor's  right  of  redemption  by 
a  foreclosure,  which  is  to  operate  at  such  time 
afterward,  when  there  shall  be  a  foreclosure 
without  a  sale,  as  the  circumstances  of  the 
case  may  make  it  equitable  to  allow.  Indeed, 
after  a  final  order  of  foreclosure  has  been 
signed  and  enrolled,  and  the  time  fixed  by  it 
for  the  payment  of  the  money  has  passed,  the 
decree  may  be  opened  to  give  further  time,  if 
there  are  circumstances  to  make  it  equitable 
to  do  so,  with  an  ability  in  the  mortgagor  to 
make  prompt  payment. 

Thomhill  v.  Manning,  7  Eng.  Rep.  79,  89, 100. 

Courts  of  Admiralty  have  always  taken  the 
same  view  of  a  mortgage  of  a  ship,  and  of  the 
remedies  for  the  enforcement  of  them,  that 
touri*  of  chancery  have  done  of  such  a  mort- 


gage  and  of  any  other  mortgaged  chattel.  But, 
from  the  organization  of  the  former  and  Ha 
modes  of  proceeding,  they  cannot  secure  to  the 
parties  to  such  a  mortgage  the  remedies  and 
protection  which  they  have  in  a  court  of  ehaa- 
eery.  They  have,  therefore,  never  taken  ju- 
risdiction of  such  a  contract  to  enforce  its  pay- 
ment, or  by  a  possessory  action  to  try  the  title, 
or  a  right  to  the  possession  of  the  ship.  It  is 
true  that  the  policy  of  commerce  and  its  exi- 
gencies in  England  have  given  to  its  Admiralty 
Courts  *a,  more  ample  jurisdiction  in  [•40* 
respect  to  mortgages  of  ships,  than  they  had 
under  its  former  rule,  as  that  has  been  given 
in  this  opinion.  But  this  enlarged  cognizance 
of  mortgages  of  ships  has  been  given  there  by 
Statute  3  and  4  Vic.  ch.  65.  Until  that  shall 
be  done  in  the  United  States,  by  Congress,  the 
rule  in  this  particular  must  continue  in  the 
Admiralty  Courts  of  the  United  States,  as  it 
has  been.  We  a£Brm  the  decree  of  the  court 
below. 

Decree  of  the  Circuit  Court  affirmed,  with 
costs. 


PETER  J.  BURCHEIX,  Appellant, 

V. 

STEWART  C.  MARSH,  Alexander  Frear,  and 
William  M.  Arbuckle. 

(See  S.  C.  17  How.  344-352.) 

Arbitration — award,  when  set  aside — fraud,  cor- 
ruption, or  gross  mistake. 

1  Arbitration,  as  a  mode  of  settling  dlspateiL 
should  receive  every  encouragement  from  coarts 
of    equity. 

•  To  Induce  the  coort  to  Interfere,  there  mast  be 
more  than  error  of  judgment,  such  as  corruption, 
or  gross  mistake,  apparent  on  the  face  Of  the 
award,  or  by  the  evidence. 

4\Kvery  presumption  Is  In  favor  of  the  award.  It 
Mnnot  be  inferred  that  the  arbitrators  went  be- 
yond the  submlaalon,  merely  because  they  may 
have    admitted   Illegal   evidence  about   the  subject 

atter  of  It. 
.  Although  this  court  would  not  have  asaeased  so 
.arge  damages,  or  so  divided  them,  yet  the  estlmatt, 
of  the  arbitrators  is  not  so  outrageous  aa  to  be  con- 
clusive evidence  of  fraud  or  corruption. 
CThe  admission  of  witnesses  to  prove  their  esti- 
mate of  damages,  even  If  objected  to,  and  an  error 
of  judgment.  Is  no  cause  for  settUig  aside  4b» 
award. 

Nor  Is  the  admission  of  Illegal  evidence,  or  taking 
— e  opinion  of  third  persons,  misbehavior  in  the 
arbitrators   to   affect  their  award. 


s 


<\if  tlieyhave  given  their  honest,  iocorrapt  Jndg- 
m\nt,  on  the  subject  matter  submitted  to  them, 
after  a  full  and  fair  hearing  of  the  parties,  they 
are  bound  by  It :  and  a  Court  of  Chancery  has 
no  rUht  to  annul  their  award  because  It  thinks  It 
could  have  made  a  better. 

Mr.  Chief  Justice  TANK  and  Mr.  Justice  WATM 
did  not  sit  In  this  cause. 

Argued  Jan.  15,  1854.      Decided  Jan.  23,  186S. 

THIS  was  a  bill  filed  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Illinoia 
by  the  present  appellees  against  the  appellant, 


Note. — Arbitrament  and  award.  See  note  to 
Carnochan  v.  Christie,  6  L.  ed.  U.  S.  B16. 

When  awards  will  be  set  aside  by  a  court  of  eq- 
uity,   and    when    not.  .^     . 

when  an  award  Is  put  in  salt  at  law,  no  extrlnsle 
circumstance,  nor  any  matter  of  fact,  dehors,  can 
be  given  In  evidence  to  Impeach  It:  If  it  be  open. 
therefore,  to  any  objection  of  this  kind,  the  dp^end- 

17  How. 
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for  an  injnnetion  to  prevent  the  appellant  from 
•uing  upon,  or  taking  advantage  of,  a  certain 
awara  purporting  to  be  made  by  arbitrators  in 
pursoanoe  of  a  certain  submission  between  the 
parties;  and  to  have  the  said  award  vacated 
and  annulled. 

The  submission  and  award  are  admitted  in 
the  pleadings. 

By  the  submission  it  is  recited  that  the  ap- 
pellees being  two  mercantile  firms,  bad  sued 
the  appellant  to  recover  certain  debts  alleged 
to  be  owing  by  him  to  the  said  firms  respective- 
ly, and  that  appellant  claimed  "to  have  sus- 
tained damages  by  reason  of  having  been  sued 
by  said  firms  as  aforesaid;"  and  "to  put  an  end 
to  all  further  controversies,"  etc.  The  parties 
thereby  submitted  "all  demands,  suits,  claims, 
causes  of  action,  controversies,  and  disputes  be- 
tween them,"  etc.;  and  agreed  that  the  arbi- 
trators should  "bear  all  matters  of  claim  of 
either  party,  upon  or  against  the  other,  found- 
ed in  law  or  equity:"  and  that  the  arbitrators 
shall  "hear  the  proofs  of  the  parties  appertain- 
ing to  matters  submitted,"  etc.;  and  that  said 
award  should  "direct  and  determine  what,  if 
anything,  is  due  or  owing  from  said  Burchell 
to  the  firm  of  Marsh  ft  Frear,"  and  also  "what, 
if  anything,  is  due  from  said  Burchell  to  the 
firm  of  Frear  &  C!o.,"  or  "what,  if  anything, 
should  be  due  from  either,  or  both  of  said  firms 
to  the  said  Burchell,"  and  should  "award  the 
manner  and  time  of  payment  of  any  such  in- 
debtedness." 

The  answer  admits  Burchell's  indebtedness  to 
Marsh  &,  Frear,  to  the  amount  of  $3,822  and 
interest,  and  to  Frear  &  Co.,  $1,014.80,  being 
less  than  the  amounts  claimed  in  the  bill. 

There  is  no  pretense  in  the  record  of  any 
debt  by  the  appellees,  or  either  of  them,  to 
Burchell ;  nor  of  any  demand  against  them,  or 
either  of  them,  except  such  as  may  have  ac- 
crued by  reason  of  an  alleged  anticipation  of 
the  maturity  of  his  debts  to  them  respectively, 
and  the  alleged  premature  institution  of  suits 
against  him  thereon. 

The  award  (as  alleged  and  admitted)  was 
as  follows: 

"1.  That  all  claims,  demands,  controversies 
and  disputes  between  the  respective  parties,  or 
between  the  said  Burchell  and  the  firm  of 
Marsh  &  Frear,  and  also'  between  the  firm  of 
Frear  A  Co.,  and  the  said  Burchell  shall  cease 
and  be  determined  by  the  said  award. 
2.  That  as  between  Marsh  A,  Frear  and  said 


Burchell,  there  was  due  from  said  firm  to  said 
Burchell  the  sum  of  $100;  which  sum  should  be 
paid,  etc. 

3.  That  as  between  Frear  ft  Co.  and  said 
Burchell,  there  was  due  from  said  firm  to. said 
Burchell  $25,  to  be  paid,  etc. 

4.  That  the  appellees  should  pay  the  eostl. 
The  court  below  having  decreed  in  favor  of 

the  complainants,  that  the  said  award  should 
be  set  aside,  the  defendant  brought  the  case 
here  on  appeal. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court, 

Messrs.  K.  H.  Gillet  and  J.  F.  Famsworth, 
for  the  appellant: 

1.  The  arbitrators  had  full  power  to  aet 
upon  all  "demands,  suits,  claims,  causes  of 
action,  controversies,  and  disputes  between  the 
parties." 

2.  Under  this  submission,  the  arbitrators 
were  constituted  by  the  parties,  sole  judges  of 
the  facts,  and  the  law  and  equity  arising  from 
them. 

"An  arbitrator  is  a  judge  of  all  matters  of 
law  and  fact  included  in  the  case  submitted  to 
him,  and  being  a  judge  chosen  by  the  parties 
themselves,  his  decision  generally  is  absolutely 
final." 

1  Burrill's  Law  Die.  86;  Billings  on  Awards, 
5&-6S;  Russell,  Arbitrator,  112;  Morgan  v. 
Mather,  2  Ves.  Jr.  15. 

Award  upon  a  general  reference  cannot  be 
impeached  for  erroneous  judgment  upon  facts. 

Knox  V.  Symmonds,  1  Ves.  Jr.  369. 

Where  a  cause  is  submitted  to  arbitration 
without  a  rule  of  court,  this  court  will  not  in- 
terfere to  set  aside  the  award;  nor  if  made  a 
rule  of  court  will  the  award  be  set  aside  unless 
for  corruption  or  misconduct. 

Cranston  v.  Kenny,  9  Johns.  212;  see,  also, 
Mitchell  V.  Bush,  7  Cow.  186;  Jackson  v.  Amb- 
ler, 14  Johns.  96;  Campbell  v.  Weltem,  3  Paige, 
124,  138;  Underbill  v.  Van  Cortlandt,  2  Johns. 
Ch.  330;  S.  C.  17  Johns.  405;  Todd  v.  Barlow, 
2  Johns.  Ch.  551;  Vaughan  v.  Graham,  11  Mo. 
575;  Smith  v.  Cutter,  10  Wend.  589;  Chase  v. 
Westmore,  13  East,  357;  Merritt  v.  Merritt, 
11  III.  565. 

3.  That  an  award  is  made  in  ignorance  of 
the  rights  of  the  parties  and  of  the  duties  and 
powers  of  the  arbitrators,  is  not  ground  for  set- 
ting it  aside. 

4.  A  court  of  equity  will  only  interfere  to 
set  aside  an  award  on  a  voluntary  submission, 


ant  mast  apply  for  relief  either  to  a  court  of 
equity  by  bill,  or.  If  the  suhmlsslon  has  been  made 
■  rule  of  any  court  of  law,  to  the  Hummary  and 
equitable  Jurisdiction  Of  that  court.  Wills  V.  Mac- 
cnrmick.  2  Wlla.  148 ;  Newland  t.  Douglas,  2  Johns. 
tl2:  Burlow  t.  Todd,  3  Jobna.  367;  Todd  v.  Bar- 
loK.  -J  Johns.  Ch.  551 ;  Head  t.  Mulr,  3  Rand.  122. 

<Jn  a  hill  In  equity,  to  set  aside  an  award.  If  It 
appear  that  the  arbitratora  went  upon  a  plain  mls- 
caae  either  as  to  the  law  or  the  fact,  the  same  U 
an  error  appearloc  on  the  face  of  the  award,  and 
la  sufflelent  to  set  It  aside ;  aliter  upon  a  doubtful 
point  of  law,  though  the  court,  on  deliberation, 
ataoald  be  of  a  different  opinion.  2  Vern.  70S ; 
Lyle  T.  ClasoD,  1  Calnes,  341 ;  Smith  v.  Richard- 
son. S  Calnes,  219 :  Emery  v.  Wase,  6  Ves.  846 ; 
lUiermer  v.  Beale,  1  Wash.  14 ;  3  Atk.  49S ;  Young 
T.    Walter,    0    Ves.    364. 

When  there  Is  a  mistake  in  fact  apparent  on  the 
tace  of  the  award,  or  clearly  appearing  by  afflda- 
Tlta,  and  admitted  by  the  arbitrator,  the  courts  of 
equity  will  relieve,  or  courts  of  common  law, 
wherein  the  rei'erence  la  a  rule  of  court,  set  aside 
the  award.     Ives  t.  Metcalf,  1  Atk.  98  i  Anon.  3 


kl'k,  644:  Knox  v.  Slmonds.  1  Ves.  Jr.  369;  Mor- 
gan V.  Mather,  2  Ves.  Jr.  18 ;  AnderBon  v.  Uarcey, 
18  Ves.  449:  Perkins  v.  Win;;,   10  Johns.  143. 

Equity  will  not  Interfere  to  set  aside  an  award 
upon  the  ground  that  the  arbitrators  have  evinced 
an  erroneous  Judgment  aa  to  questions  either  of 
law  or  fact.  If  they  acted  honestly  and  fairly  In  the 
matter.  Campbell  v.  NVextern,  3  Paige,  124  ;  Mor- 
ris T.  Ross,  i  Hen.  &  M.  408 ;  Bell  v.  I'rlcc.  21 
N.  J.  I^w,  .-i2  :  Ilerrlck  t.  Blair.  1  Johns.  Ch.  101 ; 
Neal  T.  Shiclda,  2  Pen.  &  W.  300;  Curley  v.  Dean, 
4  Conn.  259 ;  Cromwell  v.  Owlnga,  6  Barr.  &  J. 
10 ;  Locke  v.  Fllley,  14  Ilun.  139  :  Riddle's  Est.  19 
Penn  St.  431:  Merritt  t.  Merritt.  11  III.  B65: 
Moore  v.  Barnett.  17  Ind.  349 ;  Fudlcker  v.  Guard, 
Mut.  L.  Ins.  Co.  62  N.  Y.  392 ;  Burroughs  v.  David, 
7   Iowa,   154. 

The  award  must  show  willfulness,  fraud,  or  cor- 
ruption— not  erroneous  Judgment  merely.  Cases 
last  cited,  and  Todd  v.  Barlow,  2  Johns.  Ch.  S61; 
S.  C.  3  Johns.  :;07. 

A  bill  In  equity  for  relief  from  a  Jadgment  en- 
tered on  an  award  of  referees  will  not  be  sustained 
where  the  grounds  assl^ed  are  such  as  the  part^ 
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for  corruption  or  improper  conduct  of  the  ar- 
bitrators; and  on  a  hearing  upon  bill  and  an- 
swer, where  these  are  charged  and  denied,  the 
award  cannot  be  set  aside. 

In  this  case  "improper  and  corrupt  motives" 
are  onl^  charged  in  the  alternative,  provided 
the  arbitrators  were  not  ignorant  of  the  rights 
of  the  parties  and  of-  their  powers  and  duties. 
The  whole  charge  in  both  alternatives  is  ex- 
pressly denied  in  a  sworn  answer  responsive  to 
the  bill.  As  no  testimony  was  taken  in  the 
cause,  this  settles  conclusively  the  question 
that  there  was  no  fraud,  ignorance,  or  im- 
proper or  corrupt  motives. 

Blake's  Chancery  Practice,  127;  Smith  T. 
Brush,  1  Johns.  Ch.  459;  Walton  v.  Hobbs,  2 
Atk.  19;  Pember  v.  Mathers,  1  Brown,  52;  7 
Johns.  Ch.  222;  2  Cow.  126;  Qarke  v.  Bank, 
etc.  Riemsdyk,  9  Cr.  153;  Hughes  v.  Blake,  6 
Wh.  453;  Union  Bank  v.  Geary,  6  Pet.  98; 
Carpenter  v.  Prov.  W.  Ins.  Co.  4  How.  186,  217, 
218. 

6.  Everything  is  to  be  presumed  and  every 
legal  intendment  made  in  favor  of  an  award. 

All  tribunals  are  presumed  to  perform  their 
duty  until  the  contrary  is  shown.  This  rule 
applies  with  peculiar  force  to  arbitrators. 

Jackson  v.  Ambler,  14  Johns.  96,  103;  Kar- 
thaus  V.  Ferrer,  1  Pet.  222,  iS28;  1  Texas.  497; 
6  Greenl.  38;  Lutz  v.  Linthicum,  8  Pet.  165, 179; 
Merritt  v.  Merritt,  11  111.  566. 

6.  Where  the  submission  is  general,  the 
power  to  award  costs  is  a  necessary  incident  to 
the  power  of  the  arbitrators. 

7.  Where  an  award  covers  matters  not  sub- 
mitted, but  is  good  in  other  respects,  such  mat- 
ters will  be  rejected  as  surplusage,  and  the 
residue  of  the  award  will  be.  good. 

8.  Where  the  whole  or  a  part  of  an  award  is 
not  within  the  terms  of  the  submission,  the 
party  can  obtain  redress  at  law,  and  a  court 
of  equity  has  no  jurisdiction. 

Kyd  on  Awards,  241 ;  Champion  v.  Whenham, 
Amb.  245;  1  Bac.  Abr.  240;  Billings  on  Awards, 
149,  26  Law  L.  93;  Davy's  Ex.  v.  Faw,  7 
Cranch,  171. 

Messrs.  E.  B.  Washbnme  and  J.  M.  Carlisle, 
for  the  appellees: 

For  the  appellees  it  is  submitted: 

First.  That  their  relief,  if  any,  must  be  in 
equity;  because,  as  will  presently  be  shown, 
it  is  principally  claimed  upon  matters  dehors 
the  award,  and  which,  therefore,  could  not  be 
taken  advantage  of  at  law. 


Story's  Eq.  Jur.  sec.  1452,  and  cases  thera 
cited;  2  Willes,  148;  3  Johns.  367;  8  East,  344; 
McCormick  v.  Gray,  13  How.  27. 

2.  The  record  shows  a  case  of  gross  partiality 
and  misconduct  on  the  part  of  the  arDitratora, 
and  this  is  ground  for  relief  in  equity. 

I.  As  to  the  law. 

Story's  Eq.  Jur.  sec.  1452;  Herrick  ▼.  Blair, 
1  Johns.  Ch.  101;  Walker  v.  Frobisher,  6  Vea. 
70;  Van  Cortlandt  v.  Underbill,  17  Johns.  411, 
per  Spencer,  Ch.  J. 

II.  As  to  the  facts. 

These  appear  upon  the  allegations  of  the  bill, 
and  the  admissions  of  the  answer  in  part;  and 
tn  other  part  by  the  insufficient  and  evasive  de- 
nials of  the  answer. 

From  all  which  it  clearly  appears,  that  no 
evidence  whatever  was  offered  to  the  arbi- 
trators of  the  damages  sustained  by  Burchell, 
"by  reason  of  having  been  sued  by  said  firms 
as  aforesaid,  or  by  reason  of  the  doings  of 
said  firms  toward  him."  Evidence  was  received 
and  heard,  under  objection  by  the  appellees,  of 
certain  offensive  language  and  harsh  proceied- 
ings,  by  one  Cross,  an  attorney  employed  by 
the  appellees  for  the  collection  of  their  debts, 
against  the  appellants,  and  witnesses,  who  ap- 
pear to  have  been  certain  bystanders  for  that 
purpose,  were  sworn  that  they  "should  think, 
judging  from  the  evidence  they  had  heard  given 
before  said  arbitrators,  that  said  Burchell  had 
sustained  damages  by  reason  of  being  sued  as 
aforesaid,  and  by  the  statements  of  said  Cross, 
in  injury  to  his  business  and  credit,  to  the 
amount  of  $10,000." 

Upon  this  evidence  the  arbitrators  made 
their  award,  which  does  not  ascertain  the 
amount  of  Burchell's  debts  to  the  two  firms; 
nor  does  it  assess  its  damages  against  them 
severally  or  collectively;  but  determines  that 
the  action,  etc.,  shall  cease;  in  fact  mulcts  the 
two  firms  on  the  same  evidence,  the  one  in 
four  times  as  much  as  the  other,  by  way  of 
forfeiture  of  their  respective  claims;  and 
directs  that  one  of  them  shall  pay  $100  and  the 
other  $25,  with  costs,  respectively. 

If  this  be  not  partiality  and  misconduct  in . 
the  arbitrators,  it  would  be  difficult  to  imagine 
a  case  to  that  effect.  In  the  language  of  Ch. 
J.  Spencer,  in  17  Johns.,  where  they  had  re- 
fused to  hear  certain  evidence:  "It  is  a  cheap 
and  peaceable  method  of  settling  disputes;  but 
to  uphold  and  maintain  the  awards  of  arbi- 
trators where  they  are  guilty  of  such  gross  and 


could  have  availed  bimself  of  at  law  by  flllng 
exceptions  to  the  award.  Hurst  v.  Hurst,  2  Wash. 
127. 

Neither  a  court  of  law  nor  of  equity  will  Interfere 
to  set  aside  an  award,  unless  corruption,  partiality, 
misconduct,  or  Irregularity  Is  distinctly  proved 
against  the  arbitrator ;  mere  suspldoo  is  not  suf- 
ficient. Moseley  v.  Simpson,  42  L.  J.  Ch.  730;  16 
L.  U.  Eq.  226  ;  21  W.  K.  694  ;  28  L.  T.  N.  8.  727  ; 
Atkinson  v.  Townley,  1  N.  J.  Law,  388;  Harde- 
man V.  Burae,  10  Yerg.  202;  Hamilton  v.  Wort, 
8  Blackf.  6S;  Gallant  T.  Downey,  2  J.  J.  Marsh. 
346. 

Equity  will  grant  relief  against  an  award  in  case 
of  gross  and  palpable  mistnlce  of  the  law  or  the 
fact.  Crissman  v.  Crlssman,  5  Ired.  L.  408;  Mul- 
drow  V.  Norrls,  2 .  Cal.  74 ;  Herrick  v.  Blair,  1 
Johns.  Ch.  101 ;  Roosevelt  T.  Thurman,  1  Johns. 
Ch.  220;  Boiick  v.  Wllber,  4  Johns.  Ch.  405; 
Bumpass  v.  Webb,  4  Port.  6S  ;  Sumpter  v.  Murrell, 
3  Bay.  4,'iO ;  or  where  the  award  is  obtaiupd  by  the 
mrtlalltr  and  corruption  of  the  arbitrators.  Tan- 
Cqrtlandt  r.   Uaderblll,  IT  Jobas.  405. 


»S 


An  award  obtained  by  fraud  of  the  party,  or  by 
reason  of  fraud,  corruption,  partiality,  or  gross 
misconduct  of  the  arbitrators,  will  be  set  aside  by 
a  court  of  equity,  where  courts  of  law  do  not  pos- 
sess the  power,  as  being  against  equity  and  good 
conscience.  Spurk  v.  Crook,  19  III.  415;  Buckley 
V.  Starr,  2  Day,  562 ;  Emerson  t.  Udall,  13  Vt. 
477:  Batrd  v.  Crutchfleid.  0  Humph.  171;  Band 
V.  Redlngton,  13  N.  H.  72;  Conway  v.  Duncan,  28 
Ohio  8t  102. 

A  court  of  eqalty  will  set  aside  an  award  for 
fraud,  or  cormption  on  the  part  of  the  arbitrators, 
or  where  the  award  is  so  grossly  wrong  as  to  evince 
fraud  or  corruption  dn  their  part.  Tracy  v.  Her- 
rick, 2S  N.  H.  381 ;  Snvder  v.  Rouse,  1  Het.  625 ; 
Halstead  t.  Seaman,  52  How.  Pr.    (N.  T.)    415. 

Oenerally,  a  court  of  equity  may  interfere  to  set 
aside  awards  In  cases  of  fraud,  mistake  or  accident, 
upon  the  same  principles,  and  for  the  same  reasons 
which  will  authorize  Its  interference  in  regard  to 
other  matters  where  the  law  does  not  afford  an 
adequate  remedy.  Story's  Eq.  Jur.  sec.  1461 ;  Dan- 
can  V.  Lyon,  3  Johna  Cfb.  851 ;  Knox  v.  Symondo,  1 
Ves,  It.  360. 

V\  -Bivsi. 
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•ratndalotH  misbehavior  m  to  refuse  to  hear 
material  eridenoe,  would  produce  a  univenial 
dread  of  that  mode  of  adjusting  differences." 

Thia  leoord  presents  a  stronger  case  than 
that 

IIL  The  arbitrators  undertook  to  decide  the 
claims  of  the  parties,  one  against  the  other,  ac- 
cording to  law  and  equity.  They  have  mani- 
festly been  guilty  of  a  "perverse  misconstruc- 
Uca  of  the  law,"  and  their  award  has  no  foun- 
dation whatever  in  equity,  and  ought,  there- 
fore, to  be  set  aside. 

Sharman  ▼.  Bell.  6  Maule  ft  8.  684;  Chase 
T.  Westmore,  13  East,  357. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

This  case  was  submitted  on  bill  and  answer. 
The  appellees,  who  were  complainants  below, 
pray  the  court  to  set  aside  an  award  made 
between  the  parties  as  "fraudulent  and  void." 
The  bill  charges  that  "the  award  was  made 
either  from  improper  and  corrupt  motives,  with 
the  deaign  of  favoring  said  Burchell,  or  in  ig- 
Boraaeo  of  the  rights  of  the  parties  to  said 
submission,  and  of  the  duties  and  powers  of 
tlie  arbitrators  who  signed  the  said  award." 

The  answer  denies  "that  the  arbitrators  acted 
onjusUy,  or  with  partiality  or  ignorance  in 
nucing  their  award ;  but  avers  that  they  acted 
justly,  fairly,  and  with  a  due  consideration  of 
the  rights  of  the  parties."  This  allegation  of 
the  answer  must  be  taken  to  be  true,  unless  it 
appears,  from  other  facts  admitted  by  it,  that 
tbu  conclusion  or  averment  founded  on  them 
ii  incorrect. 

In  the  consideration  of  this  case,  it  will  not 
be  necessary  to  incumber  it  with  a  history  of 
the  facts  charged  and  admitted  or  denied  by 
the  pleadings,  except  as  they  shall  be  iucident- 
slly  notioS.  The  general  principles,  u]>on 
vhieh  courts  of  equity  interfere  to  set  aside 
swarda,  are  too  well  settled  by  numerous  de- 
cisions to  admit  of  doubt.  There  are,  it  is  true, 
Ksne  anomalous  cases,  which,  depending  on 
their  peculiar  circiunstances,  cannot  be  exactly 
'  teoonciled  with  any  general  rule;  but  such  cases 
can  seldom  be  used  as  precedents. 

Arbitrators  are  judges  chosen  by  the  parties 
to  decide  the  matters  submitted  to  them,  finally 
and  without  appeal.  As  a  mode  of  settling 
disputes  it  should  receive  every  encouragement 
frtan  courts  of  equity.  If  the  award  is  within 
the  submission,  and  contains  the  honest  decision 
of  the  arbitrators,  after  a  full  and  fair  hearing 
of  the  parties,  a  court  of  equity  vrill  not  set  it 
aside  for  error  either  in  law  or  fact.  A  con- 
trary course  would  be  a  substitution  of  the 
jud^nent  of  the  Chancellor  in  place  of  the 
judges  chosen  by  the  parties,  and  would  make 
an  award  the  commencement,  not  the  end,  of 
litigation.  In  order,  says  Lord  Thurlow,  Knox 
T.  Synunonds,  1  Ves.  Jr.  369,  "to  induce  the 
SSO*]  'court  to  interfere,. there  must  be  some- 
thing more  than  an  error  of  judgment,  such  as 
corruption  in  the  arbitrator,  or  gross  mistake, 
either  apparent  on  the  face  of  the  award,  or  to 
be  made  out  by  evidence;  but  in  case  of  mis- 
take, it  must  be  made  out  to  the  satisfaction  of 
the  arbitrator,  and  that  if  it  had  not  hap- 
pened he  should  have  made  a  different  award." 

Oourta  shoold  be  careful  to  avoid  a  wrong 
nae  of  the  word  "mistaki^"  iwd,  by  making  it 
t9It.  eO. 


synonymous  with  mere  error  of  judgment,  as- 
stune  to  themselves  an  arbitrary  power  over 
awards.  The  same  result  would  follow  if  the 
court  should  treat  the  arbitrators  as  guilty  of 
corrupt  partiality,  merely  because  their  award 
is  not  such  an  one  as  the  Chancellor  would  have 
given.  We  are  all  too  prone,  perhaps,  to  im- 
pute either  weakness  o!  intellect  or  corrupt 
motives  to  those  who  differ  with  us  in  opinion. 

1.  The  first  objection  to  the  award  in  this 
case  is,  that  it  is  not  within  the  submission. 
But  we  are  of  opinion  this  objection  is  without 
foundation. 

The  submission  recites  that  controversies  and 
disputes  had  arisen  between  the  firm  of  Marsh 
ft  Freer,  and  of  Freer  ft  Arbuckle,  with  Burch- 
ell. It  states  the  controversies  to  have  arisen 
from  suits  brought  by  said  firms  against  Burch- 
ell, to  recover  certain  debts  claimed  to  be 
due  by  him  to  the  firms,  respectively,  "and 
the  said  Burchell  claims  to  have  sustained  dam- 
ages by  reason  of  having  been  sued  by  said 
firms  and  by  reason  of  the  doings  of  the  said 
firms  towards  him."  The  parties,  therefore, 
agreed  to  submit  "all  demands,  suits,  claims, 
causes  of  action,  controversies  and  disputes 
between  them,  to  the  arbitration  and  award 
of  F.  B.  Mosley,  etc.,  who  are  to  hear  all  mat- 
ters of  claim  of  either  party,  upon  or  against 
the  other,  in  law  or  equity." 

On  the  hearing,  the  arbitrators  received  evi- 
dence of  the  debts  alleged  to  be  due  from 
Burchell  to  the  two  firms,  and  of  the  alleged  op- 
pressive and  ruinous  suits  brought  against  him 
by  one  Cross,  who  acted  as  agent  of  the  firms. 
The  witnesses,  in  proving  these  transactions, 
were  permitted  to  state  certain  slanderous  lan- 
guage used  by  Cross  in  speaking  to  and  of 
Burchell,  charging  him  with  dishonesty  and  per- 
jury. When  this  testimony  was  oiTered,  the 
complainants'  counsel  agreed  that  it  might  be 
received,  subject  to  exceptions. 

It  has  been  argued,  that  because  the  arbitra- 
tors received  evidence  of  the  slanderous  lan- 
guage used  by  Cross,  that,  therefore,  they  in- 
cluded in  their  award  damages  for  his  slanders, 
for  which  his  principals  would  be  liable;  and 
that,  therefore,  they  had  taken  into  considera- 
tion matters  not  contained  in  the  isubmission. 
But  the  answer  to  this  allegation  is,  that  the 
record  shows  no  admission  or  proof  that  the 
arbitrators  allowed  any  damages  'for  [*S61 
the  slanders  of  Cross.  Whether  the  complain- 
ants were  liable,  and  how  far  they  were  justly 
answerable  for  the  conduct  of  their  agent,  were 
questions  of  law  and  fact  submitted  to  the  ar- 
bitrators. All  these  questions  were  fully  argued 
before  them  by  counsel.  Whether  their  decision 
on  them  was  erroneous,  does  not  appear. 
The  transactions  which  were  testified  to  with 
regard  to  the  suits  brought  against  Burchell, 
and  whether  they  were  oppressive,  wrongful  and 
ruinous  to  him,  was  one  of  the  very  matters 
submitted  to  the  arbitrators.  The  words  as 
well  as  the  acts  of  Cross  made  part  of  the  res 
gesta,  and  could  not  well  be  severed  in  giving 
a  history  of  them.  Every  presumption  is  in 
favor  of  the  validity  of  the' award.  If  it  had 
stated  an  account,  by  which  it  appeared  that 
the  arbitrators  had  made  a  specific  allowance 
of  damages  for  the  slanders  of  Cross,  it  would 
have  been  annulled  to  that  extent  at  least,  as 
beyond  the  submissioo.    But  it  cannot  be  in- 
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fcrred  that  the  arbitrators  went  beyond  the  eub- 
misaion,  merely  because  they  may  have  admitted 
illegal  evidence  about  the  subject  matter  of  it. 

We  are  of  opinion,  therefore,  that  there  is 
nothing  on  the  record  to  show  that  the  arbitra- 
tors, in  making  this  award,  exceeded  tlieir 
authority,  or  went  beyond  the  limits  of  the  sub- 
mission. 

2.  The  charges  of  fraud,  corruption,  or  im- 
proper conduct  in  the  arbitrators,  as  we  have 
seen,  are  wholly  denied  by  the  answer,  which 
must  be  asstuned  to  be  true,  unless  facts  are 
admitted  from  which  they  are  a  necessary  or 
legal  inference.  We  can  see  nothing  in  the 
a£nitted  facts  of  the  case  from  which  any  such 
inference  can  be  justly  made.  The  damages 
allowed  for  the  alleged  oppression  of  Burchell, 
and  the  ruin  of  his  business  as  a  merchant,  may 
seem  large  to  some,  while  others  may  think  the 
sum  of  four,  or  even  five  thousand  dollars  as 
no  extravagant  compensation  for  such  injuries.. 
It  may  be  admitted  that,  on  the  facts  appearing 
on  the  face  of  the  record,  this  court  would  not 
have  assessed  damages  to  so  large  an  amount, 
nor  have  divided  them  so  arbitrarily  between 
the  parties;  but  we  cannot  say  that  the  esti- 
mate of  the  arbitrators  is  so  outrageous  as  of 
itself  to  constitute  conclusive  evidence  of  fraud 
or  corruption.  Damages  for  injuries  of  this 
sort  cannot  be  measured  by  any  rules,  nor  can 
the  court  properly  impute  corruption  to  others, 
because  they  differ  with  them  in  their  estima- 
tion .of  a  matter  which  depends  on  discretion 
rather  than  calculation.  It  is  enough  that  the 
parties  have  agreed  to  trust  the  discretion  and 
judgment  of  neighbors  acquainted  with  them, 
and  their  relative  standing  and  credit.  The 
admission  of  witnesses  to  prove  their  estimate 
of  the  damages  (even  if  it  had  been  in  the  face 
of  the  pbjection  of  counsel,  and  not  by  consent) , 
S52»]  may  have  •been  an  error  in  judgment, 
but  it  is  no  cause  for  setting  aside  the  award, 
nor  can  the  admission  of  illegal  evidence,  or 
taking  the  opinion  of  third  persons,  be  alleged 
as  a  misbehavior  in  the  arbitrators  which  will 
affect  their  award.  If  they  have  given  their 
honest,  incorrupt  judgment  on  the  subject  mat- 
ters submitted  to  them,  after  •  full  and  fair 
hearing  of  the  parties,  they  are  bound  by  it; 
and  a  court  of  chancery  have  no  right  to  annul 
their  award  because  it  thinks  it  could  have 
made  a  better. 

In  fine,  we  are  of  opinion  that  this  record 
furnishes  no  evidence  of  corruption  or  misbe- 
havior in  the  arbitrators,  nor  of  "ignorance" 
(as  charged  in  the  bill),  or  of  any  such  mistake 
as  would  justify  a  court  of  chancery  in  annul- 
ling it. 

The  decree  of  the  court  below  is,  therefore, 
reversed,  and  the  record  remitted  with  direc- 
tions to  dismiss  the  bill  of  complaint,  with 
costs;  but  without  prejudice  to  any  legal  de- 
fense. 

Dissenting:    Mr.  Justice  Nelson. 

I  do  not  agree  to  the  judgment  of  the  court 
in  this  case.  I  think  the  damages  allowed 
against  the  complainants  by  the  arbitrators  are 
so  extravagant,  disproportioned  and  gross  as  to 
afford  evidence  of  passion  and  prejudice,  and 
JuatiBed  the  judgment  of  the  court  telow  in 
tetting  aside  the  nwtird.    It  u  difficult,  if  not 


impossible,  to  see,  upon  any  other  ground,  how 
between  four  and  five  thousand  dollars  should 
have  been  allowed  against  one  of  the  firms  in 
the  submission,  and  but  some  one  thousand 
dollars  against  the  other,  under  the  circum- 
stances of  the  case. 


•EDWARD  HERNDON,  App't,     [•4>4 

V. 

JAMES  C.  RIDGWAY,  Eri  T.  Ridgway,  WU- 
liam  H.  Gasque,  and  Henry  Davia. 

(See  S.  C.  17  How.  424,  425.) 

District  Court — jurisdiction — practice. 

J'  The  Jurisdiction  of  the  District  Court  over  par- 
ies. Is  acquired  only  by  service  of  process,  or  tbeU 
voluntary    appearance. 

It  has  no  authority  to  Issue  process  to  another 
state. 

Where  absent  defendants,  essential  parties,  de- 
cline to  appear,  and  process  cannot  be  served,  the 
court  Is  without  Jurisdiction,  and  must  dismiss  oo 
motion. 

Argued  Jan.  22,  1855.     Decided  Feb.  I,  1855. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
Mississippi. 

In  the  court  below  Messrs.  Dowd  and  Murphy 
moved  to  dismiss  the  case  because  Henry  Davis 
had  not  been  served  with  process  personally, 
and  denying  that  they  were  his  attorneys  of 
record.  The  motion  was  granted  and  the  bill 
dismissed,  whereupon  the  plaintiff  appealed  to 
this  court. 

The  statement  of  the  case  appears  in  the 
opinion  of  the  court: 

Mr.  S.  Adams  for  appellant. 

Mr.  P.  Phillips,  for  appellee,  insisted  that 
there  was  no  evidence  of  any  kind  that  Dowd 
and  Murphy  ever  appeared  or  intended  to  ap- 
pear as  the  attorneys  of  Davis.  That  their  em- 
ployment by  Davis  as  his  attorneys  in  prose- 
cuting a  suit  in  the  state  courts  of  Mississippi, 
did  not  invest  them  with  the  whole  power  of 
the  principal  over  the  subject  matter;  and  that 
in  order  to  make  a  substituted  service  good,  the 
authority  in  the  agent  or  attorney  must  apply 
to  the  specific  suit.  Bond  v.  Duke  of  Newcastle, 
3  Bro.  ch.  386;  2  Cox,  389;  also,  that  the  court 
had  no  jurisdiction  over  the  subject  matter, 
as  it  could  not  enjoin  proceedings  in  the  State 
Court  of  Mississippi. 

Peck  V.  Jenness,  7  How.  624. 

•Mr.  Justice  Campbell  delivered  the  ['495 
opinion  of  the  court: 

The  plaintiff  complains,  that  in  1849  ha 
purchased  from  James  C.  Ridgway  a  num- 
ber of  slaves,  for  whom  he  gave  his  bond  to  the 
vendor;  that  this  was  transferred  to  E.  T. 
Ridgway  for  the  use  of  Wm.  H.  Gasque,  and 
that  a  suit  is  pending  in  the  District  Court  of 
the  United  States  for  that  district,  to  colleet 
the  sum  due;  that  the  slaves  are  in  the  posses- 
sion of  Wm.  P.  Givan,  to  whom  he  sold  them 
with  a  warranty  of  the  title.  That  one  Davis 
claims  the  slaves  under  a  title  paramount  to 
that  derived  from  Ridgway,  and  had  brought 
'  Vi  Hum, 
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■bH  for  them  in  the  State  Court  which  had 

red  ineffective,  and  now  threatens  to  renew 
rhe  object  of  the  bill  is  to  require  the  two 
Kid^waya  and  Gasque  on  the  one  part,  and 
Dana  on  the  other,  to  interplead  in  the  District 
Court  of  the  United  States,  to  settle  their 
ri^t  to  the  slaves,  so  that  he  may  pay  the 
purchasfrimoney  to  the  proper  person.  He  al- 
bges  that  the  vendor,  Ridgway,  is  insolvent. 

The  four  defendants  are  citizens  of  Alabama. 
Notice  of  the  motion  for  injunction  was  served 
I  on  the  attorneys  for  the  plaintiff,  in  the  %uit  in 
the  District  Court,  and  upon  the  attorneys  who 
prosecuted  the  suit  against  Givan  for  Davis  in 
the  State  Court  The  attorneys  for  Davis  dis- 
claim any  connection  with  him  in  this  contro- 
versy, and  move  to  dismiss  the  bill  for  want  of 
jurisdiction.  Gasque  appears  and  demurs  to 
the  bill  for  the  same  cause,  and  no  notice  or 
appearance  exists  in  the  record  for  the  vendor, 
Bidgway.  The  District  Court  retained  the  bill 
twelve  months,  and  then  dismissed  it  on  these 
■notions. 

The'  jurisdiction  of  the  District  Court  over 
parties  is  acquired  only  by  a  service  of  process 
«r  their  voluntary  appearance.  It  has  no  au- 
ttiority  to  issue  process  to  another  state.  In 
the  present  case,  the  absent  defendants  decline 
to  appear,  and  process  cannot  be  served,  so 
that  the  court  is  without  any  jurisdiction  over 
the  essential  parties  to  the  bill.  There  was  no 
eourae  open  to  it,  except  to  dismiss  it  for  want 
of  jurisdiction,  upon  the  motions  submitted  for 
that  object. 

Toland  v.  Sprague,  12  Pet.  SOU. 

There  is  no  error  in  the  record,  and  the  de- 
cree is  affirmed. 


Ez-parte  in  the  Matter  of  JOSIAH  S.  STAF- 
FORD and  Jeanette  Kirkland,  his  Wife, 
App'ts, 

V. 

THE  UNION  BANK  OF  LOUISIANA. 

(See  8.  0.  17  How.  275-282.) 

Motion  to  dismiss  appeal  for  want  of  proper 
bond — mandamus  issued  to  court  below  to 
execute  its  decree. 

'Motion  to  diMulnt  for  want  of  suniclent  bond. 

Wliere  security  Is  given  suOlclrnt  to  brins  the 
cmuse  lieforo  the  rotirt  by  appeal,  tbe  court  will  not 
dismiss.  althouRh  tbo  security  Is  not  sufficient  to 
star    the    execution    of    t.be   decree   below. 

Order  to  Hlinw  I'liii.^r.'  t'oiirt  twlow  cannot  re- 
fine to  carry  Its  decrpe'into  execution,  unless  se- 
rarity  in  the  sum  decreed  Is  elvpD  on  appenl. 

Peremptory  mandamus  was  Issued  commanding 
tue  ]adi;e  below  to  carry  the  decree  Into  effect. 

Appeal   subsequently  dismissed  on  stipulation. 

Argued  Dee.  15,  1854.    Decided  Dec.  — ,  1854. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Texas. 

On  motion  for  peremptory  mandamus  or  for 
a  rule  to  show  cause,  etc. 

At  the  last  term  a  motion  was  made  to  dis- 
■iss  this  cause  and  to  award  a  procedendo  on 
the  ground  that  the  appeal  bond  was  insuffi- 
cient. 

The  court  held  that  the  bond  for  $10,000 
given  on  appeal  from  a  decree  for  a  payment  of 
$65,000  was  insuflicient. 

The  court  overruled  the  motion  to  dismiss  the 
1»  li.  ed. 


appeal  and  award  a  procedendo  for  the  reason 
that,  from  the  time  the  appeal  was  taken,  the 
appellant  was  not  bound  to  enter  the  appeal  on 
the  docket  of  this  court  before  the  present 
term. 

During  the  same  term,  on  motion,  a  rule  was 
ordered  on  the  District  Judge  to  show  cause  at 
the  present  term,  why  a  mandamtis  should  not 
be  issued,  commanding  him  to  cause  the  decree 
entered  by  him  on  February  26,  18S4,  to  be 
carried  into  execution  according  to  the  terms 
thereof. 

The  said  District  Judge  having  filed  a  return 
to  the  said  ruling,  the  question  now  arises  on 
the  sufficiency  thereof,  and  whether  the  rule  for 
a  mandamus  should  not  be  made  absolute.  A 
motion  is  also  made  for  the  appellees  to  dismiss 
the  appeal  because  tbe  defendants  have  filed  no 
sufficient  bond. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court.  See,  also,  16  How. 
135;    12  How.  327. 

Mr.  Robert  Hughes,  for  the  respondent. 
Judge  Watrous: 

The  District  Judge,  had  and  has  no  authority 
to  make  any  order  in  regard  to  the  matters  as 
to  which  it  is  attempted  to  compel  him  to  act; 
because  an  appeal  was  prayed  for,  granted, 
perfected,  and  the  cause  was  no  longer  in  the 
District  Court,  but  was,  and  is  in  this  court. 

After  an  appeal  is  entered  in  the  court  below 
the  authority  of  that  court  over  the  cause 
ceases,  and  if  the  appelUnt  fails  to  bring  it  up, 
the  appellee  may. 

Suggs  V.  Suggs,  1  Over.  (Tenn.),  21. 

After  an  appeal  the  property  is  removed  from 
the  legal  custody  of  the  District  Court,  and  is 
no  longer  subject  to  its  interlocutory  order. 

The  Grotius,  1  Gall.  603;  The  Collector,  6 
Wh.  194;  The  Seneca,  Gilp.  34;  Catlett  ▼. 
Brodie,  9  Wh.  653. 

It  is  insisted  that  the  appeal  bond  is  strictly 
in  conformity  with  the  requirements  of  the  law; 
and  we  deem  it  a  misconception  of  the  author- 
ities to  suppose  that  not  only  in  all  cases  of 
writs  of  error,  but  also  as  to  all  appeals  in 
chancery,  the  penalty  of  the  bond  is  to  equal 
the  amount  of  judgment  at  law  and  the  decree 
in  cliancery. 

By  the  last  clause  of  the  22d  sec.  of  the  Judi- 
cial Act  of  Congress  of  1789,  "every  justice 
or  judge  signing  a  citation  or  any  writ  in  er- 
ror," "shall  take  good  and  sufficient  security 
that  the  plaintiff  in  error  shall  prosecute  his 
writ  to  effect  and  answer  all  damages  and  costs 
if  he  fails  to  make  his  plea  good." 

1  Stat,  at  L.  84,  85.  See,  also,  Catlett  v. 
Brodie,  9  Wh.  653;  1  Mon.  60;  Sterk  v.  Mer- 
cer, 3  How.  Miss.  377 ;  Dunkley  v.  Van  Buren, 
3  Johns.  Ch.  330;   1  Maddock,  Ch.  630,  n.  4. 

Messrs.  Hale  and  Coze  for  appellee. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  chancery  from  the  Dis- 
trict Court  of  Texas. 

A  motion  is  made  by  the  counsel  for  the  ap- 
pellees to  dismiss  the  appeal,  because  the  de- 
fendants  have   filed   no   sufficient  bond. 

Also,  that  a  rule  on  the  District  Judge,  to- 
show  cause  why  a  peremptory  mandamus  should 
not  be  issued,  granted  at  the  lost  term,  be  made 
absolute. 
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At  the  last  term,  a  motion  was  made  to  dis- 
miss this  cause,  and  to  award  a  procedendo,  on 
the  ground  that  the  appeal  bond  was  insuffi- 
eient. 

On  consideration  of  that  motion,  the  court 
held  that  the  bond  for  $10,000,  given  on  the 
appeal  from  a  decree  for  the  payment  of  $66,- 
000,  was  insufficient,  as  the  Act  of  Congress 
requires  a  bond  in  the  amount  of  a  judgment 
or  decree,  to  prosecute  the  appeal,  or  writ  .of 
error,  with  effect. 

But  the  court  overruled  the  motion  to  dismiss 
the  appeal  and  award  a  procedendo,  for  the 
reason  that  from  the  time  the  appeal  was  taken, 
the  appellant  was  not  bound,  under  the  Acts  of 
Congress  and  the  rules  of  court,  to  enter  the 
appeal  on  the  docket  of  this  court,  before  the 
present  term. 

During  the  same  term,  on  motion,  a  rule  was 
ordered  on  the  District  Judge  to  show  cause 
at  the  present  term  why  a  mandamus  should 
not  be  issued  commanding  him  to  cause  the 
decree  entered  by  the  said  District  Judge,  on 
the  26th  of  February,  1854,  between  the  above 
parties,  to  be  carried  into  execution  according 
to  the  terms  thereof. 

In  answer  to  the  rule  the  judge  states  that 
having  taken  what  he  consider^  to  be  good 
and  suflicicnt  security,  as  the  law  required,  the 
cause  was  appealed  to  the  Supreme  Court,  which 
removed  it  from  his  jurisdiction,  and  that  he 
had  no  power  to  make  an  order  in  the  case. 

It  was  the  duty  of  the  judge,  in  allowing  the 
appeal,  to  take  security  on  the  appeal  in  the 
sum  decreed,  and  not  having  done  so,  the  appel- 
lant was  not  entitled  to  a  supersedeas  of  any 
process  necessary  to  carry  the  decree  into  effect, 
278*]  and  the  judge  was  'bound  to  issue  it,  on 
the  application  of  the  plaintiff.  The  court, 
therefore,  order  that  a  peremptory  mandamus 
issue,  commanding  the  judge  forthwith  to  carry 
the  decree  into  effect. 

But  as  the  security  given  was  sufficient  to 
bring  the  cause  before  the  court  by  appeal, 
though  not  sufficient  to  suspend  the  execution 
of  the  same,  the  court  overruled  the  motion  to 
dismiss  the  appeal. 


In  the  Matter  of  John   S.   STAFFORD   and 
Jeanette  Kirkland,  his  Wife,  Appellants, 

V. 

THE  NEW  ORLEANS  CANAL  AND  BANK- 
ING COMPANY. 

(See  S.  C.  17  How.  283,  284.) 

This  case  Is  like  the  preceding,  and  the  same  or- 
ders made  therein. 

APPEAL    from    the    District    Court    of   the 
United  States  for  the  District  of  Texas. 
On  motion  for  peremptory  mandamus,  or  for 
a  rule  to  show  cause,  etc. 

Mr.  Benjamin,  for  appellants.    Mr.  Coxe,  for 
appellee. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  appeal  is  subiect  in  principle  to  the  ob- 
jections stated  in  the  above  case  of  Stafford 
and  Wife  v.  The  Union  Bank  of  Louisiana,  and 
for  the  reasons  stated  in  that  case,  a  peremp- 
torf^  mandamiu  it  ordered  in  this  one,  to  carry 
JOS 


into  effect  the  decree  entered  in  the  Ustriet 
Court. 

The  motion  to  dismiss  this  appeal  is  orer- 
ruled. 

The  oonrt  made  the  following  order: 
The  Honorable  John  C.  Watroua,  District 
Judge  of  the  United  States  for  the  District  of 
Texas,  having  failed  to  file  any  return  to  the 
rule  granted  at  the  last  term  in  this  case,  ra- 
quiring  him  to  appear  and  show  cause,  if  any 
he  had,,  why  a  mandamus  should  not  be  award- 
ed, requiring  and  commanding  him  to  cause 
the  decree  rendered  by  the  said  court,  on  tha 
2d  day  of  March,  A.  D.  1864,  in  a  certain  case 
therein  then  depending,  between  the  said  New 
Orelans  Canal  and  Banking  Company,  as  com- 
plainant, and  Josiah  S.  Stafford  and  jeannette 
Kirkland,'  his  wife,  as  defendants,  to  be  at 
once  carried  into  execution,  according  to  the 
terms  thereof,  notwithstanding  the  appeal  from 
said  decree  taken  by  the  said  defendants  to  this 
court,  and  the  order  of  the  said  court  that  the 
appeal  bond,  filed  by  the  said  defendants  on  the 
said  appeal,  operated  as  a  supersedeas  to  the 
said  decree  of  the  said  court;  and  after  due  de- 
liberation thereupon  had,  it  appearing  to  the 
court  that  it  wss  the  duty  of  the  judge,  in  al- 
lowing the  appeal,  to  take  security  on  the  ap- 
peal in  the  sum  decreed,  and  not  having  done  so, 
that  the  appellant  was  not  entitled  to  a  super- 
sedeas of  any  process  necessary  to  carry  the  de- 
cree into  execution,  and  that  the  judge  was 
bound  to  issue  the  proper  process,  on  the  ap- 
plication of  the  complainant.  *It  is,  [*S84 
therefore,  now  here  directed  and  ordered  by  this 
court,  that  a  mandamus  be  awarded  to  the  Dis- 
trict Judge  of  the  United  States  for  the  District 
of  Texas,  requiring  and  commanding  the  said 
Judge  forthwith  to  carry  the  aforesaid  decree 
of  the  said  District  Court,  of  the  2d  of  March, 
A.  D.  1854,  into  effect. 

The  court  made  a  subsequent  order,  to  wit: 
It  appearing  to  the  court  here  that  a  stipula- 
tion, hy  the  counsel  of  the  respective  parties, 
to  dismiss  this  appeal,  at  the  costs  of  the  ap- 
pellants, has  been  filed  in  this  cause,  it  is 
thereupon,  on  the  motion  of  Mr.  Coxe,  of  coun- 
sel for  the  appellee,  ordered  and  decreed  by 
this  court,  tliat  this  appeal  be,  and  the  same  is 
hereby  dismissed,  with  costs. 


THE    UNITED     STATES  ,  at    Relation    of 
AARON  GOODRICH,  Plaintiff  in  Error, 

V. 

JAMES  GUTHRIE,  Secretary  of  the  Treaauiy 
of  the  United  States. 

(See  S.  C.  17  How.  284-314.) 

Mandamus — for  removed  judge's  salary — no 
power  to  issue. 

There  Is  no  power  In  the  Clrcnlt  Court,  or  In 
this  court,  to  command  the  withdrawal  of  moneys 
from  the  Dnlted  States  Treasury  to  be  applied 
in  satisfaction  of  disputed  claims  asalnat  the  Unit- 
ed  States.  ,  ^.  _^ 

The  only  acts  to  which  the  power  of  the  courtt, 
by  mandamus,  extends,  are  such  as  are  parei7  mm- 


NOTB. — When  mandamus  will  Issue — see  notes, 
39  L.  ed.  V.  8.  160;  46  L.  ed.  TJ.  S.  268.  Manda- 
mus to  compel  payment  of  salary  to  public  oBett 
whose  title  U  disputed — see  note,  1  L.R.A.(N.S.) 
688.  ^.    „ 
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Istnial.  aDd  with  regard  to  wbleb  nothing  like 
jadEment  or  discretion.  In  the  performance  of  his 
dnties,  is  left  to  the  officer — such  ae  are  required 
of  the  IndlTldaal  rather  than  of  the  functionary. 

Tbcae  principle*  applied  to  application  for  man- 
damos  to  compel  Secretary  or  Treasury  to  pay 
■alary  of  a  ]ud{te  of  a  Territory  after  his  removal. 

Mr  Jnatlee  McLean  dliaented,  on  the  grounrls 
that  the  President  had  no  power  to  remove  such 
jodw,  and  that  the  payment  of  the  salary  was  a 
mere  minlaterlal  duty. 

Argued  Jm.  10,  1856.    Decided  Feb.  8,  1855. 

I N  ERROR  to  the  Circuit  Court  of  the  United 
I   States  for  the  District  of  Columbia,  holder) 
In  and  for  the  County  of  Wasliington. 
The  case  is  stated  by  the  court. 
Mr.    C.    Cnshint,    Att'y-Gen.,    for    the    de- 
fendant in  error: 

The  Statute  creating  the  Supreme  Court  for 
the  Territorr  of  Minnesota  was  approved-Marcli 
3,  1849.    9  SUt.  at  L.  406,  ch.  121,  see.  10. 

The  power  of  appointing  the  justices  of  this 
territorial  court  is  vested  in  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate, 
by  see.  11. 

The  commission  to  Mr.  Goodrich  follows  the 
Statute,  and  is  limited  to  four  years  from  the 
day  of  the  date,  I9th  March,  1851. 

The  question  arose  at  the  first  session  of  the 
First  Congress  under  the  Constitution,  as  to 
the  President's  power  of  removal  of  all  officers 
whose  tenure  of  office  was  not  by  the  Con- 
stitution itself  declared  to  be  during  good  be- 
havior. 

The  opinions  of  the  distinguished  men  who 
then  composed  the  House  of  Representatives 
have  been  reported.  4  Elliott's  Debates,  Part 
i,  141  to  203. 

The  power  of  the  President  to  remove  all  of- 
ficers who  by  the  Constitution  itself  were  not 
declared  to  hold  their  offices  during  good  be- 
havior, was  sustained  by  both  houses.  They 
concurred  in  passing  an  Act  constituting  the 
Department  of  Foreign  Affairs,  which  was  ap- 
proved by  President  Washington,  July  27,  1789, 
in  the  second  section  of  which  the  President's 
power  of  removal  is  acknowledged.  1  Stat,  at 
L.  29,  eh.  4,  sec.  2. 

So,  likewise,  in  an  Act  constituting  the  War 
Department,  approved  7th  August,  1789.  Same 
vol.  p.  50,  ch.  7,  sec.  2. 

So,  also,  in  the  Act  constituting  the  Depart- 
ment of  Treasury,  approved  2d  Sept.,  1789. 
Same  vol.  p.  67,  ch.  12,  sec.  7.  So,  likewise, 
in  the  Act  constituting  the  Navy  Department, 
approved  30th  April,  1798.  Same  vol.  p.  554, 
ch.  35;  sec.  1.  And  also  in  "Act  to  establish 
the  postoffice  of  the  United  States,"  approved 
2d  March,  1799.  Same  vol.  p.  733,  ch.  43,  sec. 
1.  And  in  the  Act  establishing  the  Home  De- 
partment, approved  3d  March,  18419.  Vol.  IX. 
p.  395,  ch.  108,  sec.  1.  It  is  enacted  that  the 
Secretary  of  the  Interior  shall  be  appointed  by 
the  President,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  "who  shall  hold  bis  office 
by  the  same  tenure  as  the  secretaries  of  the 
other  executive  departments." 

The  construction  of  the  Constitution,  as  con- 
enrred  in  by  the  two  houses  of  the  First  Con- 
gress, and  approved  by  President  Washington, 
resolved  these  points: 

1.  That  in  a  republican  government,  public 
officers  are  created  for  the  benefit  of  the  people. 
IK  li.  ed. 


2.  That  the  Constitution  contains  the  power 
of  removal. 

3.  That  the  power  of  removal  from  office  ia 
incident  to  the  power  of  appointment. 

4.  That  impeachment  was  not,  and  ought 
not  to  be,  the  only  mode  of  removing  officers. 

5.  That  the  duty  imposed  by  the  Constitution 
on  the  President,  to  "take  care  that  the  lawt 
be  faithfully  executed,"  absolutely  requires  that 
he  should  have  the  power  of  removing  unfit, 
negligent,  disobedient  or  faithless  officers. 

Such  was  the  construction  of  the  United 
States  Constitution  by  the  wise,  good  and  great 
men  who  framed  it  and  put  it  in  practical  op- 
eration. That  construction  has  prevailed  m 
use  and  practice  from  the  beginning  of  the 
government  for  more  than  three  score  years, 
through  all  the  administrations  of  all  the  Prea- 
idents,  with  the  contintutlly  recurring  advice 
and  consent  of  the  Senate,  to  nominations  of 
officers,  stated  expressly  to  be  in  the  place  of 
others  to  be  removed,  and  with  full  knowledge 
of  the  House  of  Representatives  and  of  the  com- 
munity at  large. 

This  construction  of  the  Constitution,  pre- 
vailing for  more  than  sixty  years,  cannot  now 
be  overturned  without  serious  mischief. 

It  is  acknowledged  and  approved  by  this 
court  in  Ex-parte  Uennen,  13  Pet.  230,  259. 

The  governments  of  the  territories  of  the 
United  States  are  mere  legislative  governments, 
created  at  the  will  and  pleasure  of  the  legis- 
lative power. 

Neither  the  law  creating  the  office,  nor  the 
commission  issued  to  Mr.  Goodrich  under  that 
law,  has  given  the  tenure  during  good  be- 
havior. 

The  varioiu  persons  appointed  to  judicial 
functions  by  the  President  of  the  United  States, 
are  distinguished  into  two  great  classes,  so  far 
as  regards  the  present  question,  namely  the 
judges  of  constitutional  courts,  and  those  of 
legislative  courts. 

Constitutional  courts  are  such  as  are  intend- 
ed by  the  provisions  of  the  third  article  of  the 
Constitution.  It  comprehends  the  Judges  of 
the  Supreme  Court  and  the  various  judicial 
circuits  and  districts  into  which  the  United 
States  are  subdivided. 

Legislative  courts  are  such  as  Congress  es- 
tablishes. The  jurisdiction  with  which  the 
courts  of  the  territories  are  invested,  is  not  a 
part  of  the  judicial  power  which  is  defined  in 
the  3d  article  of  the  Constitution,  but  is  con- 
ferred by  Congress  in  the  execution  of  those 
general  powers  which  that  body  possesses  over 
the  territory  of  the  United  States. 

Am.  Ins.  Co.  ▼.  Canter,  1  Pet.  511,  646;  see, 
also,  State  of  Pa.  T.  Wheeling  Bridge  Co.  13 
How.  618,  663. 

The  judges  of  the  territorial  courts  are  not 
.subject  to   impeachment  and  trial  before  the 
Senate   of   the   United   States    (Mr.   Grundy's 
Opinion,  1st  Feb.  1839),  and  are  subject  to  re- 
moval from  office  at  the  discretion  of  the  Pres- 
ident of  the  United  States. 
Mr.  Crittenden's  Opinion,  23d  Jan.  1851. 
The  action  of  Congress  in  man^  cases  has 
given  to  the  judges  of  the  territories  a  tenure 
of  four  years,  subject,  of  course,  to  removal  by 
the  President. 
Louisiana,  2  Stat,  at  L.  284;  Arkansas,  3 
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Ibid.  495;  Flmrida,  S  Ibid.  657;  Iowa,  5  Ibid. 
238;  MinnesoU,  9  Ibid.  406;  New  Mexico,  9 
Ibid.  449;  UUh,  9  Ibid.  465,  though  in  one 
case  at  least  it  has  been  a  tenure  by  good  be- 
havior. 

Wisconsin,  6  Stat,  at  L.  IS. 
In  the  older  cases,  reference  was  made  to  the 
Ordinance  of  July  13,  1787,  one  of  the  earliest 
Acts  of  Congress,  that  of  August  7,  1789;  and 
the  same  power  of  appointment  and  removal 
was  thereby  given  to  the  President,  and  bad 
previously  belonged  to  the  United  State*  in 
Congrress  assembled. 

N.  W.  Territory,  1  Stat,  at  L.  62;  Illinofa,  2 
Ibid.  514;  Indiana,  2  Ibid.  69;  Mississippi,  I 
Ibid.  660. 

We  have  the  concurring  opinions  and  Acts 
of  eight  Congresses  and  seven  Presidents  of 
the  United  States,  that  the  judges  of  the  court* 
of  the  territorial  government  may  be  appointed 
to  hold  their  offices  for  four  years  only. 

The  Supreme  Court  of  the  United  States  have 
also  concurred  in  tiiat  construction  of  the  Con- 
stitution. 

In  the  case  of  The  Am.  Ins.  Co.  t.  X^anter,  1 
Pet.  511,  646,  the  court  decided  that  these  ter- 
ritorial courts  "are  not  constitutional  courts  in 
which  the  judicial  power  conferred  by  the  Con- 
stitution on  the  general  government  can  be  de- 
posited. They  are  l^slative  courts.  The  jur- 
isdiction with  which  they  are  invested  is  not 
a  part  of  that  judicial  power  which  is  defined 
in  the  3d  article  of  the  Constitution,  but  is  con- 
ferred by  Congress  in  the  execution  of  those 
general  powers  which  that  body  possesses  over 
the  territories  of  the  United  States." 

The  decisions  of  the  Supreme  Court  before 
cited,  1  Pet.  611,  and  13  Pet.  230,  seem  to  be 
conclusive  against  the  claims  of  the  plaintiff, 
Goodrich. 

The  general  mle,  "that  an  office  is  held  at 
the  will  of  either  party,  unless  a  different  ten- 
ure is  expressed  in  the  appointment,  or  is  im- 
plied by  the  nature  of  the  office,  or  results  from 
ancient  usage,"  is  stated  by  the  Supreme  Court 
of  the  United  States  in  Ez-parte  Hennen,  13 
Pet  260. 
Mr.  A.  H.  Lawrence,  for  plaintiff  in  error: 
Two  questions  arise  from  the  facts  in  this 
case:  1st,  whether  the  President  had  the  pow- 
er to  remove  the  relator  during  the  four  years 
for  which  he  was  appointed;  and  2d,  if  he  had 
not,  whether  a  mandamus  is  proper  for  the  pur- 
pose and  under  the  circumstances  stated  in  the 
petition. 

1.  The  President  had  not  the  power  to  remove 
the  relator,  during  the  four  years,  from  his  ap- 
pointment. 

The  Act  of  Congress  (9  Stat,  at  L.  406,  sec. 
9),  creating  the  judges,  is  perenv>tory  and  un- 
repealed. They  "shall  hold  their  offices  for 
the  period  of  four  years."  The  commission 
pursue*  the  same  terms.  Upon  these  terms  the 
office  was  accepted. 

It  therefore  would  appear  difficult  to  under- 
stand how  any  doubt  could  have  arisen  as  to 
the  absolute  right  of  the  relator  to  office  for  the 
four  years — he  not  having  been  impeached, 
and  the  law  not  having  been  repealed — had  not 
the  Attorney-General  given  an  oflicial  opinion 
that  the  Chief  Justice  of  Minnesota  was  remov- 
able by  the  President.  Opinions,  2d  vol.  2122. 
104 


The  conclusion  of  that  officer  is  snppoaed  to 
be  legitimately  drawn  from,  and  entirely  found- 
ed on,  the  opinion  of  this  court  in  the  ease  of 
The  Am.  Ins.  Co.  v.  Canter,  1  Pet.  640. 

And  in  the  debate  of  1789,  upon  the  power 
of  the  removal  to  which  the  Attomegr-Genera! 
appeals,  there  is  not  found  any  support  for  the 
doctrine  that  a  judge  (whether  oonstitntional 
or  legislative)  may  be  removed  by  the  Presi- 
dent during  the  period  for  which  the  Constitu- 
tive Act  of  the  Legislature  declares  that  he 
shall  hold  his  office.  The  whole  of  that  debate 
was  upon  the  power  of  the  President  to  remove 
an  executive  officer,  and  the  principal  argu- 
ment in  favor  of  removal  was,  that  the  execu- 
tive power  was  vested  in  the  President,  and  for 
it  he  was  responsible,  whether  performed  by 
himself  in  person,  or  by  subordinate*  in  office, 
who  were  simply  his  agents;  and  from  the  re- 
sponsibility of  the  President,  for  the  acts  of  the 
executive  officers,  the  power  of  removal  waa 
particularly  derived. 

4  Elliott's  Debates,  342,  360,  361,  362,  370. 
376,  377,  384,  386. 

But  it  was  nowhere  intimated  that  where  no 
constitutional  impediment  existed,  the  Legisla- 
ture could  not  create  an  office  with  any  limita- 
tion or  tenure  they  might  choose  to  attach  to  it. 
The  very  contrary  was  assumed. 
4  Elliott's  Debates,  301,  3G0-398,  401. 
The  contrary  of  this  doctrine  has  also  been 
assumed  by  this  court. 

Marbury  v.  Madison,  1  Cr.  164,  162;  Ex- 
parte  Hennan,  13  Pet.  259,  260. 

It  has  been  said,  it  is  true,  by  some,  that  the 
executive  power  has  been  committed  to  the 
President;  that  the  power  of  removal  is  inci- 
dent to  the  power  of  appointment;  that  botit 
are,  in  their  nature,  executive  acts,  and  that 
Congress  can  neither  take  away  nor  abridge  the 
executive  power. 

It  is  true  the  executive  power  is  committed  to 
the  President.  What  executive  power?  Not 
executive  power  in  the  abstract,  but  such  ex- 
ecutive power  as  arises  out  of  the  Constitution 
and  laws  of  the  United  States.  In  the  instance 
of  judges  in  the  courts  of  the  United  States, 
the  executive  power  consists  of  the  power  of 
appointment  without  the  power  of  removal.  So, 
too,  where  an  act  of  Congress  creates  an  office 
with  a  fixed  and  determined  tenure,  the  execu- 
tive power  as  to  that  act  consists  only  in  the 
power  of  appointment  without  the  power  of  re- 
moval. 

The  different  departments  of  the  government 
of  the  United  States  are  not  in  hostility  to  each 
other;  they  are  co-ordinate  branches  of  the 
same  sovereignty.  The  sovereignty  of  the 
United  States,  like  every  other  sovereignty,  is 
an  unit.  The  Legislature  is  the  creating  ele- 
ment from  which  originates  that  which  the 
President  is  to  execute  and  the  judiciary  to  ex- 
pound. 

2.  The  second  question  is,  whether  a  manda- 
mus is  the  proper  remedy. 

If  it  is  not,  thpn  the  relator,  although  illegal- 
ly  deprived  of  his  office  and  it*  emolument*,  is 
utterly  without  remedy. 

The  fact  that  the  relator  is  without  any  other 
legal   remedy,  is  of  itself  good  ground  for  • 
mandamus,  where  the  right  is  clear. 
Tappan  on  Mandamus,  pp.  6,  9,  10. 
It  is  no  objection  that  the  mandamus  i*  to 
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•ompel  the  payment  of  moneys,  if  there  are  no 
other  means  of  compulsion. 

3  TUvr.  &  Perry,  280;  8  Ad.  &  E.  176;  4  Bam. 
4  A.  380;  a  Bing.  608. 

In  the  present  case,  the  act  was  purely  min- 
isterial. By  the  llth  section  of  the  Act  of 
Conffress,  9  Stat,  at  L.  407,  each  judge  was  to 
receive  an  annual  salary  of  $1,800. 

As  appropriation  has  in  each  year  been  made 
for  the  payment  of  these  judges. 

See  9  Stat,  at  L.  632,  611. 

The  salary  was  fixed  by  law,  the  time  of 
payment  fixed,  the  place  of  payment  fixed,  and 
the  money  lay  in  the  Treasury,  appropriate  for 
that  payment. 

See  the  case  of  Kendall,  12  Pet.  611,  613. 

This  case  is  clearly  distinguishable  from 
Decatur  t.  Paulding,  14  Pet  497,  and  Brash- 
car  ▼.  Mason,  0  How.  92. 

In  each  of  those  cases  there  was  a  fair  case 
for  discretion  to  be  exercised,  both  in  regard  to 
the  real  meaning  of  Congress,  and  also  in  re- 
pird  to  the  fund  out  of  which  the  money  was 
to  be  paid. 

Nor  is  this  an  indirect  mode  of  suing  the 
government,  which  it  is  forbidden  to  do  direct- 
Tj.  This  proceeding  is  neither  to  establish  a 
claim  by  the  judgment  of  a  court,  nor  to  en- 
force against  the  government  the  payment  of  a 
claim.  The  government  has,  by  its  proper  leg- 
islative department  (the  only  department  which 
in  this  particular  province  represents  the  gov- 
ernment), declared  that  the  judges  of  the  Min- 
nesota Territory  shall  receive  a  certain  salary, 
to  be  paid  quarterly  at  the  Treasury.  It  is  the 
Secretary  of  the  Treasury,  and  not  the  govern- 
ment of  the  United  States,  that  refuses  to  pay ; 
and  the  mandamus  is  to  command  him  to  make 
this  payment,  not  as  the  representative  of  the 
govenunent,  but  as  the  mere  officer  on  whom 
devolves  the  duty  of  executing  this  law  which 
the  government  by  its  Legislature  has  passed — 
to  do  what  the  law  specifically  requires. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  upon  a  writ  of  er- 
ror to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Columbia  and  County  of 
tCashington.  It  originated  in  the  denial  by 
the  court  above  mentioned  of  a  writ  of  man- 
damus, by  which  the  Secretary  of  the  Treas- 
ory  should  be  ordered  to  pay  to  the  relator  a 
ram  of  money  claimed  by  the  latter  as  a  por- 
tion of  the  salary  due  to  him  as  Chief  Justice 
of  the  Territory  of  Minnesota. 

The  facts  which  constituted  the  grounds  of 
the  application,  few  and  simple  in  their  charac- 
ter, were  these: 

That  on  the  19th  of  March,  1840,  the  relator 
bad,  with  the  advice  and  consent  of  the  Senate, 
been  commissioned  by  President  Taylor,  Chief 
Justice  of  the  Supreme  Court  of  the  Territory 
of  Minnesota,  to  which  office  there  had  been 
annexed  (by  the  Act  of  Congress  organizing 
the  territorial  government)  a  compensation  or 
salary  of  fl,80U  per  annum,  payable  quarter- 
yearly.  That  the  tenure  of  the  appointment 
was,  by  the  language  both  of  the  Act  of  Con- 
gress and  of  the  commission  of  the  relator,  de- 
clared to  be  for  the  term  and  duration  of  four 
years  from  the  date  of  the  commission.  That 
the  relator,  having  accepted  his  commission, 
15  I/,  ed. 


was  afterwards,  viz.:  on  22d  of  October,  1851, 
informed  by  J.  J.  Crittenden,  acting  Secretary 
of  State,  that  the  President  had  thought  it 
proper  to  remove  him  from  office,  and  to  sub- 
stitute in  his  place  Jerome  Fuller. 

That  the  relator,  insisting  upon  the  tenure 
of  his  office  according  to  the  literal  terms  of 
the  commission,  preferred  a  'claim  he-  [*302 
fore  the  first  Auditor  of  the  Treasury,  for  the 
sum  of  $2,343,  as  compensation  from  the  period 
of  his  dismission,  up  to  the  expiration  of  four 
years  from  the  date  of  his  appointment. 

That  the  first  auditor  having  rejected  the 
claim  in  these  words,  "That  Aaron  Goodrich 
is  not  entitled  to  the  salary  claimed  by  him," 
an  appeal  was  taken  by  the  relator  to  the  Comp- 
troller of  the  Treasury,  by  whom  the  decision 
of  the  first  auditor  was  sustained,  and  by 
whom,  in  adjudging,  it  is  remarked,  that  "There 
can  be  only  one  Chief  Justice  of  the  Supreme 
Court  in  the  Territory;  and  the  President  of 
the  United  States  having  thought  proper  to  re- 
move- Chief  Justice  (joodrich,  and  having 
nominated,  and  by  and  with  the  consent  of 
the  Senate  appointed  Jerome  Fuller  Chief  Jus- 
tice in  the  room  and  stead  of  4he  said  Chief 
Justice  Goodrich,  he  (that  is  the  comptroller) 
was  bound  to  consider  the  said  removal  and 
appomtment  legal."  And  in  consideration  of 
the  facts  and  the  law,  his  decision  was,  that 
the  United  States  were  not  indebted  to  the  said 
Aaron  Goodrich  as  Chief  Justice  of  the  Supreme 
Court  of  the  Territory  of  Minnesota,  and  that 
the  decision  of  the  first  auditor  in  the  premise* 
was  confirmed  and  established. 

Upon  the  foundation  of  the  facts  above  re- 
cited, and  in  opposition  to  the  decisions  of  the 
auditor  and  comptroller,  and  with  the  view  of 
coercing  the  allowance,  by  the  Secretary  of  the 
Treasury,  of  the  claim  preferred  by  the  relator, 
the  application,  which  has  been  refused  by  the 
Circuit  Court,  was  made. 

In  considering  this  case,  it  may  be  remarked, 
at  the  threshold,  that  it  exhibits  the  anomalou* 
predicament  of  a  prosecution  by  and  in  the 
name  of  the  United  States,  adversary  to  the 
United  States,  and  to  their  authority;  for  it 
must  be  admitted  that  the  Secretary  of  the 
Treasury  can  have  no  relation  whatever,  and  is 
clothed  with  no  powers  and  sustains  no  obliga- 
tion incident  to  the  present  controversy,  except 
as  he  is  the  representative  of  the  United  States, 
or  the  guardian  or  custodian  of  their  interests 
committed  to  his  charge. 

In  their  discussion  of  this  cause,  the  counsel 
on  the  other  side  have  deemed  themselves  called 
upon  to  take  a  more  extensive  range  of  inquiry 
than  is  that  by  which  we  consider  this  con- 
troversy to  be  properly  limited.  They  have 
supposed  that  in  the  regular  line  of  this  con- 
troversy, and  therefore,  in  its  correct  adjudica- 
tion, were  involved  necessarily  the  tenure  and 
character  of  the  judicial  power,  as  created  ei- 
ther by  the  Constitution  or  by  the  legislation  of 
Congress,  as  likewise  the  powers  of  the  Execu- 
tive Department,  in  the  exercise  of  its  consti- 
tutional functions,  to  control  or  influence  the 
judicial  power,  and  in  their  examination,  by 
the  counsel,  of  these  deeply  important  topics, 
'much  of  research  and  ingenuity  have  1*303 
been  evinced.  But  within  what  we  conceive  to 
be  the  correct  apprehension  of  this  cause,  neith- 
er of  those  important  topics  is  embraced;  and 
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although,  when  regularly  and  directly  presented 
for  consideration,  the  responsibility  of  passing 
upon  them  can  no  more  be  avoided  than  can  the 
adjudication  of  any  minor  subject  of  judicial 
cognizance,  yet  their  very  importance  furnishes 
a  cogent  reason  why  any  unauthorized  proceed- 
ing, in  reference  to  them,  should  be  cautiously 
avoided;  why  there  should  be  no  attempt  to 
affect  them  by  proceedings  extrajudicial  in 
their  character,  and  such  as  would  deprive  of 
binding  authority  the  action  of  the  court  in 
matters  even  of  trivial  concernment. 

The  true  question  presented  for  our  consider- 
ation here,  relates  neither  to  the  tenure  of  the 
judicial  office,  as  created  and  defined  by  iJie 
Constitution  or  by  Acts  of  Congress,  nor  to  the 
powers  and  functions  of  the  President,  as  vested 
with  the  executive  power  of  the  government. 

The  only  legitimate  inquiry  for  our  deter- 
mination upon  the  case  before  us  is  this: 
Whether,  under  the  organization  of  the  feder- 
al government  or  by  any  known  principle  of 
law,  there  can  be  asserted  a  power  in  th;  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Columbia,  or  in  this  court,  to  command  the 
withdrawal  of»a  siun  or  sums  of  money  from 
the  Treasury  of  the  United  States,  to  be  applied 
in  satisfaction  of  disputed  or  controverted 
claims  against  the  United  States.  This  is  the 
question,  the  very  question  presented  for  our 
determination;  and  its  simple  statement  would 
seem  to  carry  with  it  the  most  startling  consid- 
erations— nay,  its  unavoidable  negation—unless 
this  should  be  presented  by  some  positive  and 
controlling  command;  for  it  would  occur,  a 
priori,  to  every  mind,  that  a  treasury  not  fenced 
round  or  shielded  by  fixed  and  established 
modes  and  rules  of  administration,  but  which 
could  be  subjected  to  any  number  or  description 
of  demands,  asserted  and  sustained  through  the 
undefined  and  undefinable  discretion  of  the 
courts,  would  constitute  a  feeble  and  inadequate 
provision  for  the  great  and  inevitable  necessi- 
ties of  the  nation.  The  government  under  such 
a  regime,  or  rather,  under  such  an  absence  of 
all  rule,  would,  if  practicable  at  all,  be  admiu- 
istered  not  by  the  great  departmente  ordained 
by  the  Constitution  and  laws,  and  guided  by  the 
modes  therein  prescribed,  but  by  the  uncertain 
and  perhaps  contradictory  action  of  the  courte, 
in  the  enforcement  of  their  views  of  private  in- 
terests. 

But  the  question  proper  for  consideration 
here  has  not  been  left  for  its  solution  upon  the- 
oretical reasoning  merely.  It  has  alresidy  been 
authoritatively  determined. 

The  power  of  the  courts  of  the  United  States 
804*]  to  command  "the  ^rfomance  of  any 
duty  by  either  of  the  principal  Executive  De- 
partments, or  such  as  is  incumbent  upon  any 
executive  officer  of  the  government,  has  been 
strongly  contested  in  this  court;  and  in  so  far 
as  that  power  may  be  supposed  to  have  been 
conceded,  the  concession  has  been  restricted  by 
qualifications  which  would  seem  to  limit  it  to 
acte  or  proceedings  by  the  officer  not  implied 
in  the  several  and  inherent  functions  or  duties 
incident  to  his  office ;  acts  of  a  character  rather 
extraneous,  and  required  of  the  individual  rath- 
er than  of  the  functionary. 

Thus  it  has  been  ruled  that  the  only  acts  to 

mbich  the  power  of  the  courts  by  mandamus  ex- 

tendg,  are  sacb  as  are  purely  ministerial,  and 


with  regard  to  which  nothing  like  judgment  oi 
discretion,  in  the  performance  of  his  duties,  ii 
left  to  the  officer;  but  that  wherever  the  right 
of  judgment  or  decision  exists  in  him,  it  is  De, 
and  not  the  courts,  who  can  regulate  its  exer- 
cise. 

These  are  the  doctrines  expressly  ruled  by 
this  court  in  the  case  of  Kendall  v.  U.  S.  IS 
Pet.  524;  in  that  of  Decatur  v.  Paulding,  14 
Pet.  497 ;  and  in  the  more  recent  case  of  Bra- 
shear  V.  Mason,  6  How.  92;  principles  regarded 
as  fundamental  and  essential,  and  apart  from 
which  the  administration  of  the  government 
would  be  impracticable.  These  principles,  just 
stated,  are  clearly  conclusive  upon  the  case  be- 
fore, us.  The  Secretary  of  the  Treasury  is  in- 
hibited from  directing  the  payment  of  moneys 
not  specifically  appropriated  by  law.  Claims 
against  the  Treasury  of  the  United  States  lik« 
the  present,  are,  according  te  the  organization 
of  that  Department,  te  be  examined  by  the  first 
auditor;  from  this  officer  they  pass,  either  un- 
der his  approval  or  by  appeal  from  him  to  the 
comptroller,  and  from  the  latter  they  are  car- 
ried before  the  Secretary  of  the  Treasury,  with- 
out whose  approbation  they  cannot  be  paid; 
and  who  cannot,  even  by  the  concurring  opin- 
ions of  the  inferior  officers  of  the  Department, 
be  deprived  of  his  own  judgment  upon  the  jus- 
tice or  legality  of  demands  upon  public  money 
confided  to  his  care.  Opposed  to  the  claim  un- 
der consideration,  we  have  the  decisions  of  three 
different  functionaries,  to  each  of  whom  has 
been  assigned  by  law  the  power  and  the  duty 
of  judging  of  ite  justice  and  legality.  By  what 
process  of  reasoning,  then,  the  authority  to 
make  those  decisions,  or  those  decisions  them- 
selves, can  be  reconciled  or  identified  with  the 
performance  of  acte  merely  ministerial,  we  are 
unsU}le  to  perceive;  and  unless  so  identified,  or 
there  could  have  been  shown  some  power  in  the 
Circuit  Court  competent  to  the  repealing  of  the 
legislation  by  Congress,  in  the  organization  of 
the  Treasury  Department — competent,  too,  to 
the  annulling  of  the  explicit  rulings  of  this 
•court  in  the  cases  hereinbefore  cited —  ['SOS 
the  Circuit  Court  could  have  no  jurisdiction  to 
entertain  the  application  for  a  writ  of  mandam- 
us in  this  instence.  As  no  such  power  has  been 
shown,  nor  in  our  opinion,  could  have  been 
shown,  or  ever  had  existence,  the  decision  of  the 
Circuit  Court  overruling  the  application,  is  ap- 
proved and  affirmed. 

Mr.  Justice  Curtis: 

I  assent  to  the  judgment  of  the  court  in  this 
case,  upon  the  ground  that  a  writ  of  mandamus 
to  the  Secretary  of  the  Treasury  is  not  a  legal 
remedy  to  try  the  title  of  the  relator  to  the  of- 
fice claimed  by  him;  and  that  lutil  that  title 
has  been  legally  tried  and  determined,  he  can 
teke  no  step  to  compel  the  payment  of  the 
salary  attached  by  law  to  that  office.  I  desire 
to  be  understood  as  expressing  no  opinion  upon 
any  other  question  argued  by  the  counsel  in 
this  case. 

Concurring,  Messrs.  Justices  Campbell  ani 
Grier. 

Dissenting:     Mr.  Justice  Mcl.ean. 

As  this  case  involves  important  principlea, 
and  as  I  differ  from  the  opinion  of  the  court,  I 
shall  stale  my  views. 

IT  How. 
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The  lint  inquiry  fhkt  naturally  arise*  in  the 
eate  ia,  whether  the  President  had  power  to 
malce  the  removal  complained  of.  This  is  not 
the  object  of  the  mandamus  applied  for,  but  it 
ia  incidental  to  it. 

The  2d  section  of  the  2d  article  of  the  Con- 
stitution provides,  "That  the  President  shall 
have  power,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  to  appoint  ambassadors,  oth- 
er public  ministers  and  consuls,  judges  of  the 
Supreme  court,  and  all  other  ofBcers  of  the 
United  States  whose  appointments  are  not  here- 
in otherwise  provided  for,  and  which  shall  be 
established  by  law." 

In  his  argument  the  Attorney-General  says: 
"Tnat  the  power  of  the  President  was  discussed 
and  settled  by  Congress  in  the  commencenkent 
of  tlie  federal  government:  that  the  power  to 
remove  all  officers,  who,  by  the  Constitution  it- 
self, were  not  declared  to  hold  their  offices  dur- 
ing good  behavior,  was  sustained  by  both 
houses;  and  that  this  power  was  recognized  in 
the  establishment  of  tne  Department  for  For- 
eign AfTairs." 

S0«*]  *In  the  8d  section  of  the  Act  referred 
to  it  was  provided,  "When  the  principal  officer 
of  the  Department  should  be  removed,  the 
chief  clerk,  during  the  vacancy,  shall  have 
custo^  of  the  records  of  the  Department." 
And  a  similar  provision  is  contained  in  the  oth- 
er Acta,  to  .establish  the  Principal  Departments 
of  the  government.  The  heads  of  these  De- 
partments constituted  the  Cabinet  of  the  Pres- 
ident, and  as  they  were  not  only  his  advisers, 
but  discharged  their  duties  under  iiis  direction, 
there  was  a  peculiar  propriety  that  their  office 
should  be  held  at  the  will  of  the  Executive. 

There  was  g^reat  contrariety  of  opinion  in 
Congress  on  this  power.  With  the  experience 
we  now  have  in  regard  to  its  exercise,  there  is 
great  doubt  whetiier  the  most  enlightened 
statesmen  would  not  come  to  a  different  con- 
clusion. 

The  Attorney-General  calls  this  a  constitu- 
tional power.  There  is  no  such  power  given  in 
the  Constitution.  It  is  presumed  to  be  in  the 
President,  from  the  power  of  appointment. 
This  presumption,  I  think,  is  unwise  and  illog- 
ical. The  reasoning  is :  the  President  and  Sen- 
ate appoint  to  office,  therefore  the  President 
may  remove  from  office.  Now,  the  argument 
would  be  legitimate  if  the  power  to  remove  were 
inferred  to  be  the  same  that  appoints. 

It  was  supposed  that  the  exercise  of  this 
power  by  the  President  was  necessary  for  the 
efficient  discharge  of  executive  duties.  That  to 
eonsnlt  the  Senate  in  making  removals,  the 
same  as  in  making  appointments,  would  be  too 
tardy  for  the  correction  of  abuses.  By  a  teip- 
porary  appointment  the  public  service  is  now 
provided  for  in  case  of  death,  and  the  same 
provision  could  be  made  where  immediate  re- 
movals are  necessary.  The  Senate,  when  called 
to  fill  the  vacancy,  would  pass  upon  the  demer- 
its of  the  late  incumbent. 

This,  I  have  never  doubted,  was  the  true  con- 
struction of  the  Constitution,  and  I  am  able  to 
say  it  was  the  opinion  of  the  late  Supreme 
Court  with  Marshall  at  its  head. 

The  numbers  of  the  Federalist,  though  writ- 
ten before  the  Constitution  was  adopted,  have 
been  considered  as  among  its  ablest  e.<cpo8itor8. 
Publius.  in  one  of  his  numbers^  says:  "It  has 
MS  X.  ed. 


been  mentioned  as  one  of  the  advantages  to  be 
expected  from  the  co-operation  of  the  Senate, 
in  the  business  of  appomtmeiits,  that  it  would 
contribute  to  the  stability  of  the  administra- 
tion. The  consent  of  that  body  would  be  neces- 
sary to  displace  as  well  as  appoint.  A  change 
of  the  Chief  Magistrate,  therefore,  would  not 
occasion  so  violent  or  so  general  a  revolution  to 
the  offices  of  the  government  as  might  be  ex* 
pected  if  he  were  the  sole  disposer  of  offices. 
Where  a  man  in  any  station  has  given  satis- 
factory evidence  of  his  fitness  for  it,  a  new 
President  would  be  restrained  'from  at-  ['SOJ 
tempting  a  change  in  favor  of  a  person  mors 
af^eeable  to  him,  by  the  apprehension  that  the 
discountenance  of  the  Senate  might  frustrats 
the  attempt,  and  bring  some  degree  of  discredit 
upon  himself.  Those  who  can  best  estimate  the 
value  of  a  steady  administration  will  be  most 
disposed  to  prise  a  provision,  which  connects 
the  official  existence  of  public  men,  with  the 
approbation  or  disapproWion  of  that  body, 
which,  from  the  greater  permanency  of  its  own 
composition,  will  in  all  probability  be  less  sub- 
ject to  inconstancy  than  any  other  member  of 
the  government." 

In  this  discussion  in  Congress,  Mr.  Madison, 
one  of  the  ablest  and  most  enlightened  states- 
men of  which  our  country  can  boast,  consid- 
ered the  removal  from  office  was  an  executiv* 
power,  and  that  Congress  could  not  restrict  its 
exercise.  He  also  considered  the  power  of  ap- 
pointment an  executive  power,  and  that  had  not 
the  Constitution  so  provided,  the  concurrent 
action  of  the  Senate  could  not  have  been  re- 
quired by  Act  of  Congress  in  making  appoint- 
ments. If  this  were  admitted,  It  would  not 
give  strength  to  the  argument  in  favor  of  the' 
exercise  of  the  power  by  the  President. 

If  the  power  to  remove  from  office  be  inferred 
from  the  power  to  appoint,  both  the  elements  of 
the  appointing  power  are  necessarily  included. 
The  Constitution  has  declared  what  shall  ba 
the  executive  power  to  appoint,  and  by  con- 
sequence, the  same  power  should  be  exercised 
in  a  removaL  But  this  power  of  removal  has 
been,  perhaps,  too  long  established  and  exer- 
cised to  be  now  questioned.  The  voluntary 
action  of  the  Senate  and  the  President  would 
be  necessary  to  change  the  practice,  and  as  this 
would  require  the  relinquishment  of  a  power 
by  one  of  the  parties,  to  be  exercised  in  con- 
junction with  the  other,  it  can  scarcely  be  ex- 
pected. 

The  Attorney-General  says  that  "the  con- 
struction of  the  Constitution  concurred  in  by 
the  two  houses  of  the  First  Congress,  and  ap- 
proved by  President  Washington,  resolved, 
among  others,  the  following  point: 

"That  in  a  republican  government,  pubU» 
offices  are  wanted  for  the  benefit  of  the  people; 
that  the  officer  does  not  hold  a  private  estate 
and  )]roperty  in  the  office,  and  when  the  officer 
is  unfit,  for  any  cause  whatever,  he  ought  to  be 
displaced  and  another  appointed  for  the  bene- 
fit of  the  people  and  their  security;  or  if  the  of- 
fice itself  be  found,  upon  experience,  to  be  un- 
necessary, it  should  be  abolished."  The  sound- 
ness of  the  policy  expressed  in  this  resolution 
must  be  admitted  by  every  intelligent  individ- 
ual who  understands  and  appreciates  our  sys- 
tem of  government;  and  if  the  power  had  been 
exercised  under  the  limitations  expressed  in  tha 
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SOS*]  Kaolution  it  would  have  had  a  *moa< 
Mtlntary  effect  on  office  holders  and  on  the  pub- 
lic. For  the  truth  of  this,  a  reference  may  be 
made  to  the  history  of  the  earlier  administra- 
tions. 

Bat  this  power  of  removal  from  o£5oe  by 
the  President,  was  neither  exercised  nor  sup- 
posed to  apply,  until  recently,  to  the  judicial 
office. 

In  the  establishment  of  the  Territories,  the 
"Northwestern,"  "Indiana,"  "Dlinois,"  "Mis- 
sissippi," "Michigan,"  and  "Wisconson,"  it  was 
SroTided  that  the  judges  should  hold  their  of- 
ees  during  good  behavior.  The  Governor,  Sec- 
retary, and  the  other  officers  of  these  Terri- 
tories were  appointed  under  the  law,  for  a  term 
of  years  "unless  sooner  removed." 

By  the  Act  of  Congress  of  August,  1789,  to 
provide  the  government  of  these  territories. 
certain  changes  were  made  in  the  Ordinance  of 
1787,  to  adapt  it  to  the  Constitution  of  tlie 
United  States.  It  was  provided  that  the  Pres- 
ident shall  nominate  and  by  and  with  the  ad- 
vice and  consent  of  the  Senate,  shall  appoint 
all  officera  which  by  the  said  Ordinance  were 
to  have  been  appointed  by  the  United  States  in 
Congress  assembled;  and  all  officers  so  appoint- 
ed shall  be  commissioned  by  him ;  and  all  cases 
where  the  United  States,  "in  Congress  assem- 
bled, might,  by  the  said  Ordinance,  revoke  any 
commission  or  remove  from  any  office,  the 
President  is  hereby  declared  to  have  the  same 
power  of  revocation  and  removal." 

In  the  Territories  of  "New  Orleans,"  "Flor- 
idl^"  "Iowa,"  Or««on,"  "Washington,"  "Utah," 
"New  Mexico,"  "Minnesota,"  "Nebraska,"  and 
"Kansas,"  the  judges  were  appointed  for  four 
years;  and  the  Qovemor  and  all  other  officers 
of  the  Territories  were  appointed  for  a  term 
of  years  "unless  sooner  removed." 

bi  the  "Missouri"  and  "Arkansas"  Territo- 
ries onl^,  were  the  judges  appointed  for  four 
years,  "if  not  sooner  removed." 

In  the  Constitution  no  express  provision  was 
made  for  the  government  of  territories.  This, 
no  doubt,  was  deemed  unnecessary,  as  the  Or- 
dinance of  1787,  which  was  passed  before  the 
Constitution  was  adopted,  provided  for  the 
eovemment  of  all  the  territory  then  claimed  by 
tiie  United  States. 

Territorial  judges  are  said  not  be  appointed 
under  the  Constitution,  but  by  virtue  of  an 
Act  of  Congress.  In  the  Am.  Ins.  Co.  v.  Canter, 
1  Pet.  646,  Chief  Justice  Marshall  said:  "The 
Judges  of  the  superior  courts  of  Florida  held 
their  offices  for  four  years.  These  courts,  then, 
are  not  constitutional  courts,  in  which  the  ju- 
dicial power,  conferred  by  the  Constitution  on 
the  general  government,  can  be  deposited."  But 
all  the  judges  of  the  territories,  from  1787  to 
1804,  were  appointed  for  good  behavior,  so  that 
the  term  of  service  was  not  a  safe  criterion  by 
which  to  determine  the  character  of  territsrial 
Jndges. 

SOO*]  *It  ia  admitted  that  the  Judges  of  the 
Snpreme  Court  cannot  be  appointed  for  a  less 
period  than  good  behavior;  and  the  same  may 
be  said  of  the  district  judges. 

The  power  under  which  the  territorial  gov- 
cnunenta  are  organised,  is  a  matter  of  some 
aontrorerey.  In  the  ease  above  cited.  Chief 
Jnttice  Marshall  said:  "Florida  continues  to 
be  a  Territory  of  the  United  SUtes,  governed 
lOS 


by  virtue  of  that  clause  in  the  Constitution 
which  empowers  Congress  to  make  all  needful 
rules  and  regulations  respecting  the  territory 
or  other  property  belonging  to  the  United 
States."  This  is  the  prevailing  view  of  those 
who  have  examined  the  subject.  But  the  Chief 
Justice  proceeds:  "Perhaps  the  power  of  gov- 
erning a  territory  belonging  to  the  United 
States,  which  has  not,  by  becoming  a  State,  ac- 
quired the  means  of  self-government,  may  result 
necessarily  from  the  facts  that  it  is  not  with- 
in the  jurisdiction  of  any  particular  state,  and 
is  within  the  power  and  jurisdiction  of  the 
United  States.  These  facts  exist  in  every  ter- 
ritorial government,  but  it  does  not  show  the 
source  of  the  power,  unless  by  the  doctrine  of 
necessity,  which  does  not  seem  to  be  a  l^iti- 
mate  foundation  for  a  civil  government  under 
our  system.  The  Chief  Justice  further  says: 
"The  right  to  govern  may  be  the  inevitable 
consequence  of  the  right  to  acquire  territory." 
There  is  no  special  power  given  in  the  Constitu- 
tion to  acquire  territory.  This  does  not  seem 
to  have  been  within  the  view  of  the  framers  of 
the  government;  and  the  right  was  much  con- 
tended in  the  acquisition  of  Louisiana,  when 
the  power  was  first  exercised. 

It  seems  to  me  that  the  power  to  govern  a  ter- 
ritory is  a  necessary  consequence  of  the  power 
given  "to  make  all  needful  rules  and  regula- 
tions respecting  the  territory  or  other  property 
belonging  to  the  United  States."  No  one  doubts 
the  power  of  Congress  to  sell  the  public  lands 
beyond  the  limits  of  any  state;  and  this  renders 
necessary  the  organization  of  a  government  for 
the  protection  of  the  persons  and  property  of 
the  purchasers.  This  is  an  implied  power,  but 
it  necessarily  results  from  the  power  to  sell  the 
public  lands. 

It  is  difficult  to  say  that  any  power  can  be 
exercised  by  Congress  which  is  not  derived 
from  the  Constitution.  Without  that  instru- 
ment, it  is  as  powerless  as  any  other  association 
of  men.  The  laws  of  the  Union  protect  our 
commerce  wherever  the  flag  of  the  country 
may  float,  and  in  some  instances  our  own 
citizens  may  be  made  responsible  for  acts  done 
in  foreign  seas  and  countries;  but  this  is  the 
exercise  of  powers  given  by  the  Constitution. 
Under  the  legislative  power  of  Congress,  ter- 
ritorial governments  are  organized,  and  their 
functionaries  are  appointed  by  the  President 
and  Senate.  Their  laws  emanate  from  Con- 
gress, or  are  passed  by  a  territorial  Legislature, 
subject  "to  the  approval  of  Congress.  ["SIO 
The  government  of  the  territory  is  a  govern- 
ment of  the  United  States;  and  although  its 
courts  do  not  exercise  the  judicial  power  to  the 
same  extent  as  the  other  courts  of  the  United 
States,  still  they  are  courts  of  the  United  States 
and  exercise  such  judicial  powers  as  are  con- 
ferred on  them  by  law. 

It  is  argued,  that,  as  the  President  is  bound 
to  see  the  laws  faithfully  executed,  the  power 
to  remove  unfaithful  or  incompetent  officers  is 
necessary.  This  may  be  admitted  to  be  n 
legitimate  argument,  as  coinmonly  applied  to 
executive  'officers.  My  own  view  is,  that  tbe 
power  to  see  that  the  laws  are  faithfully 
executed,  applies  chiefly  to  the  giving  effeA 
to  the  decisions  of  the  courts  when  resisted  hj 
physical    force.     But    however    strongly    this 
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may  refer  to  the  political  officers  of  the  govem- 
Bent,  bow  can  it  apply  tq  the  judicial  office? 

In  the  nature  of  hia  office,  the  President 
must  superintend  the  Executive  Department  of 
the  government.  But  the  judiciary  constitutes 
a  eo^rdinate  branch  of  the  govemment  over 
which  the  President  has  no  superintendence, 
and  can  exercise  no  control.  So  far  from  this 
Department  being  subject  to  the  Executive,  it 
may  be  called  to  pass  on  the  legality  of  his  acts. 
The  President,  like  all  the  other  officers  of  the 
government,  is  subject  to  the  law,  and  cannot 
violate  it  with  impunity.  He  is  responsible  for 
the  infraction  of  private  rights,  and  before  a 
territorial  court,  the  same  as  before  the  other 
oourts  of  the  Union.  In  no  just  and  proper 
sense  can  the  President  be  required  to  see  that 
the  judicial  power  shall  be  carried  out,  except 
as  controlling  the  physical  power  of  the  Union. 

The  effects  of  the  control  of  the  judicial  by 
the  executive  power,  are  seen  in  the  history  of 
England,  during  the  reign  of  the  Stuarts.  The 
most  insupportable  tyranny  and  corruption 
were  realizol  under  this  paramount  power  of 
the  executive  government.  It  has  always  been 
the  corrupting  power  of  all  free  government. 
This,  in  a  great  degree,  arises  from  the  extent 
of  its  powers  and  patronage.  And  in  the  for- 
mation of  our  government  great  care  was  taken 
to  place  the  judicial  power  on  an  independent 
basis.  Being  without  patronage,  and  discharg- 
ing the  most  onerous  and  delicate  duties, 
nothing  but  a  high  and  impartial  discbarge  of 
its  functions  can  sustain  it. 

Whenever  any  portion  of  the  judicial  power 
shall  become  subject  to  the  executive,  there 
will  be  an  end  of  its  independence  and  purity. 
It  will  become  the  register  of  executive  decrees 
and  of  a  party  policy.  What  could  create  a 
deeper  degradation  than  to  see  any  branch 
of  the  judiciary,  which  stands  between  the  ex- 
ecutive power  and  rights  of  the  citizen,  become 
the  mere  instrument  of  that  power? 
til*]  'There  can  be  little  or  no  difficulty  in 
coming  to  a  correct  conclusion  on  this  impor- 
tant question,  by  an  examination  of  the  Acts  of 
Congress  creating  the  tenure  of  the  judicial  of- 
fice in  the  territories.  In  the  seven  Territories 
first  enumerated,  the  judges  were  appointed 
during  good  behavior;  the  other  officers  were 
appoints  for  a  term  of  years  "if  not  sooner 
removed." 

In  ten  Territories  the  law  authorized  the  ap- 
pointment of  judges  for  the  term  of  four  years, 
and  the  other  officers  for  a  term  of  years  "if 
not  sooner  removed."  Whether  in  the  above 
Acts  the  judicial  tenure  was  fixed  for  good  be- 
havior or  a  term  of  years,  no  one  can.  fail  to 
see  the  difference  in  regard  to  the  tenure  of  the 
judges,  and  of  the  other  officers.  The  judges 
were  appointed  absolutely  for  good  behavior, 
or  a  term  of  years,  whiUt  the  other  officers  were 
appointed  for  a  term  of  years  "unless  sooner 
removed."  By  the  terms  of  the  appointment 
the  political  officers,  such  as  the  governor, 
secretary,  marshal,  etc.,  were  removable,  but 
the  judges  were  not.  In  this  respect  these  ap- 
pointments  stand  in  contrast,  and  show  the  un- 
mistakable intention  of  Congress. 

It  is  true  that  for  the  Territories  of  Missouri 
and  Arkansas,  the  Judges  were  appointed  for 
the  term  of  four  years,  "unless  sooner  removed." 
This  language  was  first  uaed  lor  tbo  Mis- 
i9  tf.  ea. 


souri  Territory,  and  as  the  Arkansas  Territory 
was  taken  from  Missouri,  the  same  language 
was  incorporated  into  the  organic  law  of  Ar- 
kansas. These  two  Territories  out  of  the  nine- 
teen above  named,  would  imply  the  power  to  re- 
move the  judges.  But  whether  this  language 
was  the  result  of  accident  or  design,  it  cannot 
authorize  the  construction  of  the  law  establish- 
ing the  other  Territories,  among  which  the  Ter- 
ritory of  Minnesota  is  included,  as  though  the 
power  of  removal  applied  to  them.  The  worda 
used  will  not  allow  this  construction,  especially 
when  taken  in  connection  with  the  words  in  the 
same  Acts  in  relation  to  the  appointment  of 
officers  in  the  Territories,  other  than  the  judges. 
This  view  is  greatly  strengthened  by  the  us- 
age of  the  government.  There  have  been,  it  is 
believed,  but  two  judges  of  Territories  removed, 
and  those  recently — since  the  organization  of 
the  Union.  And  we  may  rely  on  the  early 
practice  of  the  government  to  show  its  true 
theory  in  the  exercise  of  federal  powers.  The 
great  principles  of  our  system  were  then  under- 
stood and  adhered  to,  and  our  safest  axioms 
are  found  in  this  part  of  our  history. 

It  is  said  the  Act  of  1789,  which  modified 
the  Ordinance  of  1787,  so  as  to  adapt  it  to  the 
Constitution,  gave  the  same  powers  to  the 
President,  in  regard  to  appointments  and  re- 
movals, which,  under  the  confederation,  was 
exercised  by  Congress.  This  is  'true,  [*S1S 
but  it  can  apply  only  to  those  officers  which, 
under  the  confederation,  were  removable  by 
Congress.  Under  the  Ordinance,  as  above  stat- 
ed, the  judges  were  appointed  during  good  be- 
havior, while  all  the  other  officers  were  ap- 
pointed for  a  term  of  years  "unless  sooner  re- 
moved." 

If  Congress  have  the  power  to  create  the  ter- 
ritorial courts,  of  which  no  one  doubts,  it  has 
the  power  to  fix  the  tenure  of  office.  This  be- 
ing done,  the  President  has  no  more  power  to 
remove  a  territorial  judge  than  he  has  to  repeal 
a  law.  The  duties  of  a  judge  of  a  territory 
are  discharged  as  independently,  and  as  free 
from  executive  control  as  are  the  duties  of 
a  judge  of  this  court.  This  territorial  judi- 
cial power  was  intended  to  be  a  check  upon 
the  executive  power.  And  it  would  be  incon- 
sistent with  the  principles  of  our  government 
for  the  judges  to  be  subject  to  removal  by  the 
Executive. 

This  is  a  great  question,  though  it  can  only 
affect,  as  now  maintained,  the  territorial  bench. 
And  I  regret  that  from  the  want  of  jurisdiction, 
in  the  opinion  of  my  brethren,  they  are  not  re- 
quired to  express  an  opinion  as  to  the  power 
asserted. 

The  other  question  in  the  case  is,  whether 
the  remedy  by  mandamus  is  appropriate  and 
legal.  In  the  case  of  Kendall  v.  The  U.  S.  12 
Pet.  608,  which,  in  my  judgment,  is  not  dis- 
tinguishable from  this,  tiie  question  was  set- 
tled. 

In  that  case,  under  a  special  Act  of  Congress, 
a  matter  of  controversy  between  William  B. 
Stokes  et  al.,  and  the  Postmaster-General,  was 
referred  to  a  commissioner,  to  examine  the  a«- ' 
count  and  report  any  balance  he  might  find 
due  to  the  relators.-  from  the  Postmaster-Gener- 
al; and  the  Postmaster-General  was  required  to 
pay  such  balance,  hy  entering  a  credit  on  the 
books  of  the  Department. 
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The  duties  of  the  commissioner  were  per- 
formed, and  he  reported  in  favor  of  the  relat- 
ors, (161,663.80,  all  of  which  sum  was  credited 
by  the  Postmaster-General,  except  the  sum  of 
(30,462.43,  which  he  refused  to  place  to  the 
credit  of  the  relators  on  the  books  of  the  De- 
partment. The  petitioners  prayed  the  Circuit 
Court  of  the  District  of  Columbia  to  award  a 
mandamus,  directed  to  the  Postmaster-General, 
commanding  him  to  enter  the  credit. 

A  ^remptory  mandamus  was  issued  by  the 
Circuit  Court,  which  decision  was  brought  be- 
fore this  court  by  -  a  writ  of  error.  All  the 
members  of  this  court  held  that  it  was  a  proper 
case  for  mandamus,  as  the  duty  imposed  was 
ministerial  and  positive,  there  being  no  other 
adequate  remedy.  Three  only  of  the  judges 
dissented,  on  the  ground  that  the  Circuit  Court 
of  the  District  of  Columbia  hod  not  power  to 
issue  the  writ;  but  the  other  six  judges  held 
that  it  was  not  only  a  case  for  a  mandamus,  but 
that  the  Circuit  Court  had  the  power  to  issue 
SIS*]  it.  •The  credit  was  required  to  be  en- 
tered on  the  books  of  the  Auditor  of  the  Post- 
office  Department,  whose  duties  were  performed 
under  the  Treasury  Department.  But  as  the 
accounts  were  examined  in  the  Postoffice  De- 
partment, the  credit  was  required  to  be  entered 
by  the  Postmaster-General  on  the  books  of  the 
Auditor.  It  was  known  that  an  order  of  the 
Postmaster-General  requiring  the  credit  to  be 
entered  would  be  obeyed  by  the  Auditor. 

In  the  case  before  us  the  salary  of  the  judge 
was  fixed  by  law,  and  payable  at  the  Treasury 
Department,  where  application  for  payment 
has  been  frequently  made  by  the  relator  and 
refused  by  the  Secretary  of  the  Treasury.  It 
is  shown  that  an  appropriation  of  the  salary 
was  made  by  Act  of  Congress,^  and  in  such  a 
case  the  payment  is  a  ministerial  act,  and  the 
Secretary  has  no  discretion  to  withhold  it. 
This  would  not  be  controverted,  it  is  supposed, 
it  the  judge  who  demanded  payment  had  re- 
mained in  office.  If,  in  such  case,  the  Secre- 
tary may,  at  his  discretion,  refuse  to  pay  the 
salaries  of  officers,  he  might  suspend  the  ac- 
tion of  the  government.  The  dutjr  to  pay  is 
enjoined  on  the  Secretary  by  law;  it  is  a  min- 
isterial duty,  in  which  he  can  exercise  no  dis- 
cretion, the  appropriation  having  been  made  by 
law. 

By  the  Act  of  2d  September,  1780,  the  Sec- 
retary of  the  Treasury  is  rcqtxired  to  "grant  all 
warrants  for  moneys  to  be  issued  from  the 
Treasury  in  pursuance  of  appropriations  by 
law."  And  in  the  same  act,  the  Treasurer  is 
•■o<fiiir<>(i  to  "receive  and  keep  the  moneys  of 
the  United  States,  and  to  disburse  the  same 
Upon  warrants  drawn  by  the  Secretary  of  the 
Treasury,  countersigned  by  the  Comptroller, 
recorded  by  the  register,  and  not  otherwise." 
These  are  all  ministerial  duties  performed  un- 
der the  Secretary  of  the  Treasury.  The  money 
having  been  appropriated  by  law  for  the  salary 
of  the  judge,  the  Secretary  was  bound  to  pay  it. 

The  justification  for  the  non-payment  by  the 
Secretary  is,  that  the  relator  had  been  removed 
from  office  by  the  President,  and  that  by  the 
President  and  Senate,  his  successor  had  been 
appointed,  who,  having  entered  upon  the  dis- 
chargv  of  bis  duties,  was  entitled  to  the  salary, 
uad  to  whom  it  bud  been  paid, 
SJ9  '^ 


If  the  act  of  removal  bv  the  President  was 
unauthorized,  this  can  a^ord  no  justification 
for  withholding  the  salary.  It  is  admitted  that, 
by  mandamus,  no  act  of  an  executive  officer 
can  be  examined,  which  involves  the  exercise 
of  his  judgment  or  discretion.  The  payment 
of  the  salary,  being  a  mere  ministerial  duty, 
positively  enjoined  by  law,  is  subject  to  tlo  tmetk 
objection.  But  may  not  the  objection  apply  to 
the  removal  of  *the  judgeT  If  such  a  [*S14 
power  were  within  the  exercise  of  the  discr*- 
tion  of  the  President,  it  would  be  conclusive. 
But  if  the  act  be  without  authority  and  against 
law,  it  is  void;  and  such  was  the  act  com- 
plained of.  The  President  could  exercise  no 
discretion  on  the  subject;  the  removal  was  be- 
yond his  power;  and  the  act  being  void,  it  can- 
not be  considered  as  the  exercise  of  an  execu- 
tive discretion.  The  judgment  and  discreticm 
which  may  not  be  interfered  with  by  manda- 
mus, must  be  in  the  discharge  of  executive  du- 
ties. These  do  not  come  within  the  judicial 
power.  But  an  unlawful,  and  consequently 
void  act,  by  the  President,  by  which  an  injury 
is  done  to  an  individual,  cannot  be  covered  by 
executive  discretion.  And  in  this  case  the 
question  is  incidental  to  the  object  of  the  man- 
damus, which  is  to  require  the  Secretary  to  per- 
form a  ministerial  duty.  The  removal  of  the 
judge  is  set  up  by  the  Secretary  as  a  reason 
why  the  relator  has  not  been  paid;  and  if  the 
act  of  removal  be  void,  it  fails  to  justify  the  re- 
fusal to  pay. 

The  case  of  Decatur  v.  Paulding,  14  Pet. 
613,  is  altogether  different  from  the  one  under 
consideration.  In  the  opinion  of  the  court  in 
this  case,  the  Chief  Justice  showed  that  it  was 
materially  distinguishable  from  Kendall's  case. 

It  would  be  difficult  to  imagine  a  clearer  case 
for  a  mandamus  than  the  one  before  us  in  my 
judgment;  and  I  think  it  should  be  issued.  If 
the  salary  has  been  paid  to  the  new  judge, 
it  has  been  illegally  paid,  and  that  is  no  reason 
why  it  should  not  be  paid  to  the  rightful  claim- 
ant. 

We  have  nothing  to  do  with  the  conduct  of 
the  judge,  nor  had  the  President  The  judge 
was  liable  to  be  impeached  and  removed  from 
office,  in  that  form. 

Judgment  of  Circuit  Court  confirmed,  with 
costs. 


EDWABD  M.  WEST,  Plaintiff  in  Erxor, 

v. 

JOSEPH  COCHRAN. 

(See  S.  C.  17  How.  403-416.) 

Spanish  land  grant — construction  of  statute— 
when  title  perfect. 

By  the  Act  of  March  3,  1807,  Conness  did  not 
Intend  that  a  final  legal  title  to  lands  held  under 
Spanish  and  French  grants  should  be  made  to 
vague  grants,  until  the  bounds  had  been  ascer- 
tained, and  the  particular  tract  defloed  hy  survei. 

Until  the  survey  was  made,  the  plalnttK  a  tltJe 
attached  to  no  land,  nor  could  a  coart  ascertain 
Us  boundaries,  as  this  power  was  reserved  to  tba 
Executive  Department.  ^     ..       ».. 

The  plaintiff's  land  not  being  sarveyed  when  the 
action  was  commenced,  he  had  no  title  tnat  woolo 
support   an   action    of   ejectment, 

(Mr.  Justice  WAim  did  not  sit  In  this  canse.) 


Nora. — What  title  or  Interest  will  support  the 
action  ot  e)eetia«aV— «M  nots,  18  L.S.A.  781. 
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Aligned  Jan.  10,  1855.     Decided  Feb.  S,  1855. 

IN  £RROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 

This  is  an  action  of  ejectment  for  the  recov- 
ery of  a  lot  of  ground  in  the  northern  part  of 
the  dty  of  St.  Louis,  which  the  plaintiff  alleges 
to  be  part  of  the  land  confirmed  to  Joseph  Bra- 
leau,  whose  title  he  held  by  the  board  of  com- 
missioners on  September  22,  1810. 

The  defendant  claimed,  under  a  similar  com- 
flnnation  of  the  same  date  to  Louis  Labeaume, 
and  the  lot  in  question  being  embraced  within 
the  survey  and  patent  of  Labeaume,  and  not 
within  the  survey  and  patent  to  Brazeau,  the 
Circuit  Court  decided  that  the  plaintiff  below, 
who  is  also  plaintiff  in  error,  could  not  re- 
cover. 

The  case  is  fully  stated  by  the  court 

Messrs.  T.  Ewing  and  II.  Blair,  for  the  plain 
tiff  in  error: 

Brazeau  claims  under  a  confirmation  by  the 
United  States  Commissioners,  pursuant  to  the 
Act  of  March  30,  1807. 

The  confirmation  passes  the  absolute  legal 
title,  and  though  a  patent  may  issue,  it  is  mere- 
ly evidence  of  a  title  already  complete.  U.  S. 
Stats.  Vol.  II.  p.  441,  sec.  4. 

The  operative  words  of  a  statute  are  "which 
decision  of  the  commissioners,  when  in  favor 
of  the  claimant,  shall  be  final  against  the  Unit- 
ed States,  an^  Act  of  Congress  to  the  contrary 
notwithstanding." 

The  Act  of  1805  provides  (sec.  5),  that  such 
"decisions  shall  be  laid  before  Congress  in  the 
manner  hereinafter  directed  and  be  subject  to 
their  determination  thereon." 

The  Act  of  1807  does  not  submit  the  ease  to 
the  action  of  Congress,  but  declares  that  a  de- 
cision of  the  ctnnmissioners,  when  in  favor  of 
the  claimant,  "shall  be  final  against  the  United 
Stotes." 

The  confirmation  is  complete  in  the  one  case 
with  the  action  of  Congress  on  each  particular 
claim;  in  the  other  by  the  action  of  the  com- 
missioners without  the  action  of  Congress.  In 
both  cases  a  patent  is  to  issue;  but  in  one  of 
these  cases  the  legal  title  passes  without  the 
patent. 

Doe  V.  Eslava,  9  How.  448,  447;  Stoddard  v. 
Chambers,  2  How.  307. 

The  United  States  can  as  well  pass  titles  by 
the  act  of  commissioners  as  by  the  act  of  the 
President. 

The  reasons  of  policy  are  indeed  against  a 
distinction  between  the  two  classes  of  cases. 
In  this  case  confusion  is  guarded  against  by  the 
required  report  of  the  commissioners,  in  that 
the  General  Land  Office  must  issue  a  patent  if 
required,  precisely  as  they  must  in  cases  oon- 
linned  by  the  direct  act  of  Congress.  There  is 
a  dictum  in  Burgess  v.  Gray,  16  How.  63,  op- 
posed to  our  view,  which  we  respectfully  ask 
tiie  court  to  reconsider.  But  we  may,  under 
the  statutes  of  Missouri  adopted  in  practice  by 
the  Circuit  Court,  maintain  our  action  of  eject- 
ment under  the  confirmation. 

Oar  title  is  final  against  the  United  States. 
It  is  conclusive  and  absolute,  subject  to  no  con- 
ditions or.  contingencies.  The  land  confirmed 
to  Brazean  belongs  to  him.  The  United  States 
could  not  talce  it  from  him  nor  transfer  it  in 
title  to  another.    But  in  case  ol  a  controversy. 


the  question  as  to  existing  title  is  not  for  the 
Executive  Department,  but  for  the  courts.  This 
wi^s  practically  denied  by  the  instructions. 

But  it  is  contended  that  as  Brazeau  did  not 
file  his  claim  in  writing  with  the  Recorder,  the 
confirmation  to  him  is  void,  the  whole  matter 
being  coram  non  judice. 

If  the  legal  title  did  not  pass  to  Brazeau,  by 
his  confirmation,  neither  did  it  pass  to  La- 
beaume by  his.  The  parties,  therefore,  on  Jan- 
uary 27,  1852,  held  by  equal  titles  on  which 
ejectment  lies  by  the  laws  of  Missouri  adopted 
in  practice  by  the  Circuit  Court  of  Missouri. 

The  rights  of  Brazeau  under  the  location  of 
his  land  were  questions  for  a  court  and  jury  to 
determine.  And  because  the  court  instructed 
the  jury  that  the  act  of  an  executive  officer,  in 
issuing  a  patent  after  the  commencement  of  a 
suit,  was  conclusive  of  their  rights;  we  claim 
that  the  judgment  ought  to  be  reversed,  and 
this,  irrespective  of  the  merits  of  the  case. 

Messrs.  C.  Gushing  and  Britten  A.  Hill,  for 
the  defendant  in  error: 

1.  Under  the  Statute  of  Missouri  (Rev.  Code, 
1845,  title  Ejectment)  an  action  of  ejectment 
may  be  maintained  under  the  laws  of  the  Unit- 
ed States,  against  a  person  not  having  a  better 
title. 

The  confirmation  to  Brazeau  of  I8I0  did  not 
vest  the  legal  title  in  him.  The  fee  was  still  in 
the  United  States.  The  plaintiff  cannot  recover 
at  law  upon  this  equity,  the  fee  remaining  in 
the  government,  against  a  patent  of  the  United 
States,  which  vests  the  fee  in  the  defendant. 

The  patent  is  the  better  title. 

Patterson  v.  Win,  6  Pet.  241;  Bagnell  v. 
Broderick,  13  Pet.  450. 

The  complainant,  in  ejectment,  must  have 
been  clothed,  at  the  commencement  of  his  suit, 
with  a  legal  title ;  no  equitable  title  will  avail. 

Doe  ex  dem.  Hodsden  v.  SUple,  2  T.  R.  696; 
Doe  ex  dem.  Reade  v.  Reade,  8  T.  R.  122;  Rob- 
inson V.  Campbell,  3  Wh.  220. 

See  further,  as  to  the  conclusive  effect  of  • 
patent  as  evidence  in  a  court  of  law. 

Paterson  v.  Jenks  et  al.  2  Pet.  216;  4  Wheat. 
488;  16  Wheat.  680;  Stringer  v.  Young  et  al.  3 
Pet.  320;  U.  8.  v.  Arredondo,  6  Pet.  728,  738; 
Wilcox  V.  Jackson,  13  Pet.  499. 

It  may  be  considered  as  conclusively  settled 
by  repeated  adjudications  of  this  court  that 
%  party  cannot  recover  iu  an  action  of  eject- 
ment upon  a  confirmation  by  the  old  board  of 
commissioners  against  a  party  holding  under  a 
patent  from  the  United  States. 

2.  Brazeau  had  no  confirmation  under  the 
Acts  of  Congress  of  1805,  1806  or  1807,  under 
which  the  confirmation  to  him  purports  to  have 
been  made,  for  the  reason  that  no  notice  of  his 
claim  was  filed  by  him  according  to  the  require- 
ments of  said  Acts  of  Congress  so  as  to  give 
the  board  of  commissioners  jurisdiction  of  his 

Strother  t.  Lucas,  6  Pet.  771,  772;  8.  C.  12 
Pet.  453,  464,  468;  Bissell  v.  Penrose,  8  How. 
333   338 

All  the  title  that  the  United  SUtes  had  in 
this  land  on  February  26,  1806,  the  date  of  La- 
beaume's  claim,  has  been  vested  in  Labeaume 
and  his  legal  representatives  by  the  patent. 

Green  v.  Liter  et  aL  8  Cr.  229;  Landes  t. 
Brant,  10  Bow.  373, 
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3.  It  is  not  admissible  for  the  plaintiff  to  lo- 
cate the  reservation  in  another  place,  or  allege 
that  it  was  located  by  Brazeau  by  mistake.  It 
is  too  late  to  allege  any  such  mistake,  if  any 
was  made,  for  innocent  purchasers  have  bought 
the  land  of  Labeaume,  and  the  title  to  these 
purchasers  cannot  be  affected  by  the  present 
scheme  of  relocation.  Brazeau  and  his  repre- 
sentatives, if  they  ever  had  any  right  in  equity, 
have  lost  it  by  their  laches  for  half  a  century. 
They  have  suffered  Labeaiune  and  his  represen- 
tatives to  possess  the  land  according  to  the 
deed,  for  fifty-four  years  prior  to  the  suit; 
and  now  the  plaintiff  asks  the  court  to  correct 
the  alleged  mistake  in  the  deed,  after  the  prop- 
erty has  been  in  the  possession  of  innocent  pur- 
chasers for  thirty-six  years.  A  court  of  equity 
has  always  refused  its  aid  to  stale  dcman(U 
where  a  party  has  slept  upon  his  rights  or  ac- 
quiesced for  a  great  length  of  time. 

Piatt  V.  Vattier  et  al.  9  Pet.  410;  Smith  v. 
Clay,  3  Brown,  Ch.  640;  Cane  v.  Bloodgood,  7 
Johns.  Ch.  93 ;  Hughes  v.  Edwards,  9  Wh.  489 ; 
Willison  T.  Watkins,  3  Pet.  44. 

4.  The  confirmation  to  Brazeau  was  subject 
to  a  condition  of  survey  by  the  United  States. 
In  the  completion  of  the  grant  to  Brazeau  un- 
der the  confirmation,  the  United  States  has  sur- 
veyed the  tract  confirmed  to  him,  and  a  patent 
thereon  has  issued  to  his  legal  representatives, 
locating  the  land  south  of  and  adjoining  La- 
beaiune's  tract.  This  is  conclusive  upon  Bra- 
xeau's  representatives,  and  they  cannot  dispute 
this  location,  thus  made  -  in  accordance  with 
law. 

Menard's  Heirs  t.  Massey,  8  How.  313;  Mac- 
kay  V.  Dillon,  4  How.  421;  Le  Bois  v.  Bramell, 
4  How.  450,  464. 

6.  The  defendant  has  the  elder  title;  for  the 
patent  to  Labeaume's  representatives  relates 
back  to  the  filing  of  his  claim  in  February, 
1806,  and  passed  the  title  as  of  that  date  by 
relation  for  the  land  described  in  the  patent. 

Landes  t.  Brent,  10  How.  348. 

6.  All  the  title  tliat  the  representatives  of 
Brazeau  claim  within  the  Labeaume  patent, 
the  plaintiff  is  barred  from  recovering  upon 
by  the  Spanish  law  of  prescription,  which  re- 
mained in  force  in  Missouri  until  December, 
1818. 

Strother  v.  Lucas,  12  Pet.  424,  461. 

The  evidence  conclusively  proves  that  La- 
beaume entered  under  a  just  title,  upon  which 
he  could  lawfully  prescribe  under  the  Spanish 
law,  and  possess  in  good  faith.  A  possession 
of  ten  years  under  such  a  title  passes  the  title 
by  prescription  under  the  Spanish  law  then  in 
force. 

2  Martin,  79;  5  Martin,  197;  8  Martin,  N.  S. 
278;  11  Martin,  N.  S.  207;  7  Martin,  N.  S. 
678;  Strother  v.  Lucas,  12  Pet  789,  790. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

To  understand  the  application  of  the  instruc- 
tion given  to  the  jury  which  controlled  the 
verdict  in  this  case,  a  minute  statemejit  of  the 
facta  is  necessary. 

On  the  1st  June,  1794,  Joseph  Brazeau,  by 
petition,  requested  the  Lt. -Governor  of  Upper 
Louisiana  to  grant  to  him  a  tract  of  land  near 
the  then  village  of  St.  I»u!s,  "situated  beyond 
the  foot  of  the  qiound  called  the  Grange  de 


Terre,  four  arpents  in  width,  which  are  to  ex> 
tend  from  the  steep  bank  or  beach  of  the  Mis- 
sissippi in  the  W.  V4  S.  W.  by  about  twenty  ar- 
pents in  depth,  that  shall  b^n  at  the  foot  of 
the  hill  where  stands  the  Grange  de  Terre,  a»- 
cending  in  a  N.  N.  W.  course  to  the  vicinity  of 
the  Stony  Creek,  so  that  the  said  tract  hereby 
asked  for  be  bounded  on  the  east  by  the  bank  of 
the  Mississippi,  on  the  other  side  in  part  by  the 
King's  domain,  and  in  part  by  land  re-united  to 
the  said  domain." 

The  grant  was  made  by  the  Governor  in  tL* 
following  terms :  "We  do  certify  to  have  put 
Joseph  Brazeau  in  possession  of  'the  [*409 
parcel  of  land  designated  in  his  petition,  of 
four  arpents,  by  twenty  deep,  which  shall  ex- 
tend in  a  N.  N.  W.  course  from  the  foot  of  the 
hill  where  stands  the  Grange  de  Terre,  ascend- 
ing to  the  vicinity  of  the  Stony  Creek,  bounded 
on  one  side  by  the  bank  of  the  Mississippi,  and 
on  the  opposite  side  by  the  lands  not  conceded 
or  re-united  to  His  Majesty's  domain;  and  at 
the  two  ends  bounded  on  the  N.  N.  W.  by  the 
vicinity  of  the  Rocky  Creek,  and  at  the  other, 
in  the  S.  S.  E.,  shall  be  bounded  by  the  land 
granted  to  the  free  mulattress  Esther."  Thia 
concession  was  made  June  10,  1794. 

On  the  25th  of  the  same  month,  the  Gover- 
nor amended  his  former  concession,  in  which  he 
declares  that  the  four  arpents  front  by  twenty 
deep  "shall  begin  beyond  the  mound  called  lit 
Grange  de  Terre,  extending  N.  N.  W.  to  the 
vicinity  of  the  Kocky  Branch,  bounded  on  one 
side  by  the  banks  of  the  Mississippi  River,  and 
on  the  opposite  side  by  lands  re-united  to  the 
King's  domain,  through  which  lands  passea 
this  present  concession,  of  which  one  end  is  to 
be  bounded  by  the  concession  of  the  free  mu- 
lattress Esther." 

The  application  of  Esther  above  referred  to, 
was  made  October  2,  1793.  She  petitioned  for 
a  piece  of  land  lying  on  the  borders  of  the  Mis- 
sissippi; the  northern  portion  of  the  conces- 
sion to  be  situated  between  the  small  mound 
called  the  Grange  de  Terre  and  the  beach  of  tlMt 
Mississippi,  having  at  ite  two  extremities  four 
arpents  front,  that  shall  bear  about  from  E.  N. 
E.  to  W.  8.  W.,  by  twenty  arpents  in  extent  or 
depth,  that  shall  run  from  about  N.  N.  W.  to 
S.  S.  E. 

On  the  3d  October,  1703,  the  Governor 
granted  the  land  to  Esther,  in  the  terms  of  her 
petition,  with  this  addition:  That  the  lani 
should  descend  to  the  river  and  be  limited  on 
three  sides  by  the  King's  domain,  and  on  the 
other  side  by  the  bank  of  the  Mississippi,  as 
shown  by  the  plat  on  the  back  of  the  concessiou. 
This  plat  was  a  rude  sketch,  affording  no  ma- 
terial aid  in  locating  the  land. 

On  the  5th  of  October,  1703,  the  Governor 
certifies  that  he  had  in  person  put  Esther  in 
possession  of  the  land  granted,  the  locality  of 
which  he  again  describes,  in  the  terms  as  above 
set  forth,  except  that  he  declares  that  the  east- 
ern boundary  on  the  river  shall  be  limited  by 
the  edge  of  the  beach. 

Esther's  concession  was  not  surveyed  by  tha 
Spanish  authorities. 

On  the  9th  of  May,  1798,  Joseph  Brazeaa 
sold  to  Louis  Tvabeaume  part  of  the  land  grant- 
ed to  Brazeau  in  June,  1794,  reserving  for  him- 
self four  arpents  to  be  taken  at  the  foot  of  the 
mound  on  the  south  part  of  the  concession; 
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Brazeau  selling  only  sixteen  arpents  in  depth  to 
410*]  Ijibeaume,  who  Accepted  the  'sale  with 
this  reservation.  In  1700,  Labeanme  applied 
to  the  Governor  to  enlarge  his  tract  acquired 
from  Brazeau.  "He  aslcs  that  you  will  be 
pleased  to  grant  him  360  arpents  of  land, 
including  the  land  which  he,  the  petitioner, 
bovght  of  M.  Brazeau;  that  is,  twenty  arpents 
in  depth  from  the  Mississippi  in  ascending  the 
Rocky  Branch,  West  ^  S.  by  16  arpenU  in 
front  along  the  Mississippi,  to  be  taken  from 
the  descending  road  into  the  creeic ;  which  is  the 
same  front  of  the  petitioner's  land,  the  angle 
(triangle)  formed  by  the  perpendicular  from  the 
road  to  the  river  by  the  creek,  and  by  the  river 
•hall  complete,  or  about,  the  tract  asked  for." 

In  February,  1799,  the  Governor  granted  the 
land  to  Labeaume,  with  the  boundaries  asked 
for,  and  ordered  that  Soulard,  the  surveyor, 
should  put  Labeaume  into  possession,  and  ex- 
ecute a  survey  to  serve  the  interested  party, 
to  obtain  a  complete  title  from  the  Governor- 
General,  which  was  wished  for  by  the  peti- 
tioner. 

On  the  20th  March,  1799,  Soulard  proceeded 
to  survey  the  land  granted  to  Labeaume,  from 
which  the  larger  quantity  of  374  arpents  was 
found  to  be  within  the  boundaries  described  in 
Labeaume's  petition.  The  survey  was  regular- 
ly certified,  April  10,  1799,  and  accompanied  by 
a  figurative  plat. 

The  line  marks  of  this  survey  have  been  re- 
traced in  the  survey  recently  made  by  the 
Unit^  States,  and  the  patent  to  Labeaume  or 
his  legal  representatives,  of  the  26th  of  March, 
1852,  is  founded  on  it.  But  it  is  insisted  that 
the  survey  includes  the  16  arpents  reserved  by 
Brazeau  in  bis  deed  of  May,  1798,  to  La- 
beaume; and  on  the  existence  of  this  fact  the 
title  of  the  plaintiff  in  the  present  controversy 
depends,  as  the  land  demanded  lies  within  the 
bounds  of  the  patent.  Labeaume  filed  his  title 
papers  with  the  recorder  of  land  titles,  to  be 
registered  in  February,  1806;  and  in  his  notice 
of  claim,  the  tract  partly  in  dispute  is  thus 
described:  "Louis  Labeaume,  374  arpents  of 
land,  conceded  in  part  to  Joseph  Brazeau,  the 
20th  of  June,  1794,  and  the  other  part  to  Louis 
Labeaume  the  15th  February,  1779,  settled  and 
cultivated  since  both  these  dates." 

On  the  3d  of  September,  1806,  the  board  of 
commissioners  appointed  to  adjudicate  claims 
to  lands  under  the  Act  of  1805  passed  on  La- 
beaume's claim.  The  clerk  of  the  board  gives 
a  description  of  it  in  these  terms:  Louis  La- 
beaume claiming  374  arpents  of  land  situate 
on  the  Mississippi,  a  distance  of  about  two 
miles  from  the  Town  of  St.  Louis,  produces 
a  concession  (duly  registered)  from  Zenon  Tru- 
dean,  for  four  by  twenty  arpents,  dated  the 
20th  June,  1798  (25th  June,  1794),  granted  to 
one  Joseph  Brazeau,  and  another  concession 
from  said  Zenon  Trudeau  to  claimant,  for  the 
411*]  said  374  arpents,  including  the  said  *four 
by  twenty  arpents,  dated  the  15th  February, 
1799 ;  a  survey  of  the  same  taken  the  2d  March 
and  certified  the  10th  April,  1799,  together 
with  a  certificate  by  Zenon  Trudeau  of  the  sale 
of  the  aaid  four  by  twenty  arpents  by  said 
Joseph  Brazeau,  reserving  to  himself  four  ar- 
pents in  superficies;  said  certificate  dated  the 
12th  May,  1798." 

This  aiti7  is  m>  eonltued  u  to  be  tinmesn-  { 


ing  without  reference  to  the  title  paper*  of 
record.  The  board  at  that  time  rejected  the 
claim  because  the  concession  had  not  been  duly 
registered. 

On  the  22d  of  September,  1810,  the  board 
confirmed  the  claim  in  the  following  terms: 
"Louis  Labeaume  claims  three  hundred  and 
seventy-four  arpents  of  land.  See  book  No.  1, 
page  517.  The  board  confirms  to  Louis  La- 
beaume 356  arpents,  and  4  arpents  to  Joseph 
Brazeau,  and  order  that  the  same  be  surveyed 
agreeably  to  the  concession  from  Zenon  Trudeau 
to  Louis  Lebeaume,  and  as  respects  the  four 
arpents,  agreeably  to  a  reserve  made  in  a  sale 
from  Joseph  Brazeau  to  said  Louis  Lebeaume, 
recorded  in  book  C,  page  336,  in  the  record- 
er's ofBce." 

On  the  14th  of  June,  1811,  the  board  ordered 
both  tracts  to  be  surveyed  at  the  expense  of 
the  United  States,  and  to  this  end  gave  the  fol- 
lowing certificate  to  the  parties  respectively: 
"Commissioners'  Certificate,  No.  982,  June  14, 
1811. 

We,  the  undersigned  commissioners  for  ad- 
justing the  titles  to  lands  in  the  Territory  of 
Louisiana  have  decided  that  Louis  Labeaume, 
original  claimant,  is  entitled  to  a  patent  under 
the  provisions  of  the  4th  section  of  an  Act  of 
(Congress  of  the  United  States,  entitled  'An 
Act  respecting  claims  to  lands  in  the  Territo- 
ries of  Orleans  and  Louisiana,  passed  the  3d 
day  of  March,  1807,  for  356  arpents  of  land, 
situate  in  the  District  of  St.  Louis,  on  the  Mis- 
sissippi, and  order  that  the  same  be  surveyed 
agreeably  to  a  concession  from  Zenon  Tru- 
deau to  Louis  Labeaume,  recorded  in  book  C, 
page  339  of  the  recorder's  office,  by  virtue  of  a 
concession  or  order  of  survey  from  Zenon  Tru- 
deau, Lieutenant-Governor.  Signed  by  the  com- 
missioners. 

"Ommissioners*  Ortiflcate,  No.  983,  June  14, 
1811. 

We,  the  undersigned  commissioners  for  as- 
certaining and  adjusting  the  titles  and  claims 
to  lands  in  the  Territory  of  Louisiana,  ha%'e 
decided  that  Joseph  Brazeau,  original  claim- 
ant, is  entitled  to  a  patent  under  the  provisions 
of  the  4th  section  of  an  Act  of  Congress  of  the 
United  States,  entitled  'An  Act  'respect-  [*41S 
ing  claims  to  land  in  the  Territories  of  Orleans 
and  Louisiana,'  passed  the  3d  day  of  March, 
1807,  for  four  arpents  of  land  situate  in  th« 
District  of  St.  Louis,  on  the  Mississippi,  and 
(H-der  that  the  same  be  surveyed  agreeably  to  a 
reserve  made  in  a  sale  from  Joseph  Brazeau  to 
Louis  Lebeaume,  recorded  in  book  C,  page  330, 
of  the  recorder's  office." 

"By  virtue  of  a  concession,  or  order  of  sur- 
vey, from  Zenon  Trudeau,  Lieutenant-Gover- 
nor."    Signed  by  the  commissioners. 

Owing  partly  to  a  contest  between  the  parties 
in  this  cause,  before  the  Department  of  Public 
Lands,  the  surveys  were  not  executed  and 
finally  settled  so  that  patents  could  be  issued 
thereon,  till  the  26th  of  February,  1862;  and 
the  patents  for  both  tracts  wers  issued  on  the 
26th  of  March  following;  that  to  Labeaume  or 
his  legal  representatives,  embracing  the  land 
in  Soulard's  survey;  and  the  survey  and  patent 
made  for  Joseph  Brazeau,  or  his  legal  repre- 
sentatives, are  located  on  the  southern  bound- 
air  of  Labeaume's  tract.  IVat  wu\i  '^^  \Kftxt. 
8  _  .  VV% 
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brought  in  the  Circuit  Court  hefote  tbe  sur- 
veys were  approved,  or  a  patent  issued  to  either 
party. 

The  representatives  of  Brazeau  have  refused 
to  receive  the  patent  issued  to  them,  and  pro- 
test against  the  binding  force  of  the  survey; 
insisting  that  the  confirmation  by  tlie  commis- 
sioners  conferred  a  perfect  title  for  different 
land  from  that  covered  by  the  patent.  On  this 
state  of  facts  the  Circuit  Court  instructed  the 
jury  as  follows: 

"We  have  been  engaged  in  this  cause  for  the 
last  fifteen  days,  endeavoring  to  ascertain  the 
fact  whether  the  tract  of  land  confirmed  to 
Louis  Labeaume,  according  to  Soulard's  sur- 
vey of  1709,  embraces  the  16  arpents  confirmed 
to  Joseph  Brazeau.  Brazeau  got  a  concession 
for  20  arpents  in  front  on  the  Mississippi 
by  4  arpents  back,  and  sold  the  northern  10 
arpents  front  to  Labeaume,  reserving  four  by 
four,  or  16  arpents,  at  the  southern  end  of  the 
tract  granted  by  the  concession.  In  1799,  La- 
beaume got  his  tract  enlarged  by  an  additional 
concession,  including  the  16  arpents  front  pur- 
chased from  Brazeau.  This  latter  concession 
was  surveyed  by  Soulard,  the  proper  Spanish 
surveyor,  in  1709,  and  the  survey  was  recorded. 

In  1810,  the  Board  of  Commissioners  con- 
firmed the  grant  to  Labeaume,  according  to 
Soulard's  surv^.  This  being  the  effect  of  the 
confirmation;  at  the  same  time  that  the  board 
confirmed  Labcaume's  claim,  including  the  16 
arpents  front,  the  claim  of  Brazeau  was  also 
confirmed,  and  a  survey  in  each  case  was  or- 
dered by  the  board. 

Recently,  the  surveys  of  these  tracts  were 
413*]  made  according  to  'the  precise  instruc- 
tions as  to  their  boundaries,  coming  from  the 
General  Land  Office  at  Washington,  and  pur- 
suant to  the  order  of  the  Secretary  of  the  In- 
terior; and  on  these  surveys  patents  have  is- 
sued, one  to  the  legal  representatives  of  La- 
beaume, and  the  other  to  the  legal  representa- 
tives of  Brazeau ;  which  tracts  adjoin  each  oth- 
er, on  the  southern  boundary  of  Labeaume's 
tract,  as  described  in  the  patent;  and  one  ques- 
tion is,  whether  the  plaintiff  to  this  suit  can 
claim  land  elsewhere  than  that  described  in  his 
patent ;  in  other  words,  whether  he  can  abandon 
the  land  surveyed  for  him,  and  granted  by 
patent,  and  go  further  north  and  recover  land 
there  which  never  had  been  surveyed  in  con- 
formity to  the  concession.  We  .are  of  opinion 
that  the  United  States  reserved  the  power  to 
locate  by  survey  the  land  conveyed  to  Bra- 
zeau, and  by  such  survey  to  separate  it  from 
the  public  lands,  and  from  the  lands  claimed  by 
others,  and  to  issue  a  patent  therefor,  as  was 
done  in  this  instance;  that  this  reserved  power 
was  vested  in  the  Executive  Department,  whose 
acts  in  this  instance  bound  Brai^eau,  and  those 
claiming  under  him ;  nor  can  they  extend  their 
claim  and  recover  land  beyond  the  boundaries 
described  in  the  patent  to  Brazeau  or  his  legal 
representatives.  The  jury  are  further  in- 
formed that  all  instructions  heretofore  given 
inconsistent  with  the  foregoing  are  withdrawn 
from  their  consideration;  this  instruction  hav- 
ing been  given  at  the  request  of  the  junr,  be- 
cause they  could  not  agree  according  to  the  in- 
structions heretofore  given  to  them  by  the 
court" 
114 


To  the  giving  of  which  instruction  to  the 
jury,  the  plaintiff,  by  his  oounsel,  at  the  time 
duly  excepted.  A  verdict  was,  of  course,  re- 
turned for  the  defendant. 

To  comprehend  the  scope  of  the  foregoing 
instruction  to  the  juir,  we  must  consider  the 
condition  of  claims  to  land  derived  from  France 
and  Spain  before  the  United  States  acquired 
Louisiana;  and  with  but  few  exceptions  they 
were  possessed  and  cultivated  in  the  upper  prov- 
ince, at  the  date  of  the  treaty,  by  virtue  of 
concessions  from  the  lieutenant-governors  and 
commandants  of  posts,  in  which  no  definite 
boundaries  were  prescribed  by  the  concessions 
themselves,  but  the  Surveyor-General  of  the 
Province  was  instructed  to  measure  the  land, 
and  mark  out  the  boundaries,  and  to  put  the 
interested  party  into  possession.  As  a  general 
rule,  a  survey  was  required  before  possession 
was  given.  Often,  however,  and  probably  in 
most  instances,  no  survey  had  in  fact  been  made 
when  the  United  States  acquired  the  country 
in  1803;  and  of  this  unsurveyed  class  was  the 
concession  to  Joseph  Brazeau.  As  these  un- 
located  claims  were  usually  surrounded  in  part 
by  public  lands,  and  in  other  part  by  the  vague 
and  unlocated  claims  of  others,  it  became  nec- 
essary that  definite  boundaries  should  be  es- 
tablished by  legal  surveys,  *so  that  the  [*414 
limits  of  tlie  public  domain  might  be  known, 
and  private  adjoining  owners  be  exempt  from 
disturbance  and  litigation. 

It  has  often  been  held  by  this  court  that  the 
judicial  tribunals,  in  the  ordinary  administra- 
tion of  justice,  had  no  jurisdiction  or  power  to 
deal  with  these  incipient  claims  either  as  to 
fixing  boundaries  by  survey,  or  for  any  other 
purpose;  but  that  claimants  wore  compelled  to 
rely  upon  Congress,  on  which  power  was  con- 
ferred by  the  Constitution  to  dispose  of,  and 
make  all  needful  rules  and  regulations  respect- 
ing the  territory  and  property  of  the  United 
States.  Among  these  needful  regulations  was 
that  of  providing  that  these  unlocated  claims 
should  be  surveyed  by  lawful  authority;  a  con- 
sideration that  has  occupied  a  prominent  place 
in  the  legislation  of  Congress  from  an  early 
day. 

The  Act  of  March  3,  1807,  sec.  4,  was  the 
first  that  gave  a  board  of  commissioners  power 
to  adjudicate  claims  against  the  United  States, 
and  conclude  the  government  as  to  the  question 
of  right  in  the  claimant.  The  judgments  of 
the  board  on  all  claims  for  less  than  a  league 
square  were  to  a  large  degree  judicial,  but  as 
their  powers  and  .duties  depended  on  the  Acts 
of  1805,  1806,  and  more  especially  on  that  of 
1807,.  when  they  confirmed  Brazeau's  claim, 
we  must  ascertain  from  these  laws  whether 
more  was  to  be  done  to  conclude  the  United 
States  as  to  any  definite  and  distinct  tract  of 
land. 

By  the  6th  section  of  the  Act  of  1807,  the 
Commissioners  were  bound  to  transmit  to  the 
Secretary  of  the  Treasury,  and  to  the  Surveyor- 
General  of  the  District  where  the  land  lav, 
transcripts  of  their  final  decisions,  made  in 
favor  01  each  claimant,  and  were  required  to 
deliver  to  him  a  certificate  stating  the  circum- 
stances of  the  case,  and  that  he  was  entitled  to 
a  patent  for  the  tract  therein  designated;  which 
certificate  was  to  be  filed  with  the  recorder,  if 
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the  land  lay  In  the  District  of  Louisiana,  and 
with  the  Register  of  the  Land  Office,  when  the 
land  lay  in  Uie  Orleans  Territory. 

In  all  cases  where  tracts  of  land  were  granted 
by  the  board,  which  had  not  been  previously 
snrvtyed,  the  7th  section  of  the  Act  of  1807  de- 
clared that  they  should  be  surveyed  under  the 
directions  of  the  Surveyor-General ;  and  that 
he  should  transmit  general  and  particular  plats 
of  the  tracts  thus  surveyed  to  the  proper  reg- 
ister or  recorder,  and  also  transmit  copies  to 
tlie  Secretarjr  of  the  Treasury.  The  certificate 
and  plat  being  filed  with  the  register  or  re- 
corder, he  was  thereupon  required  to  issue 
a  patent  certificate  in  favor  of  the  claimant, 
which,  being  transmitted  to  the  Secretary  of 
the  Treasury,  entitled  the  party  to  a  patent 
in  like  manner  as  patents  were  issued  on  lands 
sold  by  the  United  States. 
415*]  *By  the  Act  of  April  29,  1816,  a  sur- 
veyor-general was  appointed  for  the  territories 
of  Illinois  and  Missouri,  with  general  powers 
to  snrvey  the  public  lands  into  sections;  and 
also  to  survey  all  lands  confirmed  by  acts  of 
Congress,  and  to  perform  the  duties  imposed  on 
his  predecessor,  the  principal  deputy  for  Mis- 
souri Territory,  whose  duty  it  was  to  survey  the 
claims  confirmed  by  commissioners,  in  all  cases 
where  Uiey  have  not  been  previously  surveyed 
according  to  law. 

The  commissioners  having  given  Brazeau  a 
certificate  that  he  was  entitled  to  a  patent,  ao- 
cording  to  his  confirmation,  pursuant  thereto, 
Kveral  surveys  were  made  by  deputy-surveyors, 
under  instructions  from  the  Surveyor-General, 
but  they  were  rejected  as  improper  and  unlaw- 
ful, either  by  him  or  at  the  General  Land 
Office.  Finally,  in  March,  1862,  as  above  stat- 
ed, the  claim  was  surveyed  according  to  the 
instmetions  of  the  Secretary  of  the  Interior, 
and  a  patent  issued  conforming  V>  this  survey. 

The  Circuit  Court  charged  tht  jury,  in  sub- 
itance,  that  in  this  case  of  confirmation  by  the 
hoard  sitting  at  St.  Louis,  in  1810,  the  claim 
being  unlocated  and  vague,  power  was  reserved 
to  Me  United  States  to  locate  the  tract  by 
■nrrey. 

It  was  competent  for  Congress  to  take  up 
these  titles  or  rights,  and  act  on  them  either  by 
legislating  directly  that  each  claimant  should 
be  confirmed,  and  have  a  perfect  title  to  his 
actual  possession  lawfully  squired  under 
France  or  Spain,  without  ascertaining,  in  the 
act  of  confirmation,  or  by  any  special  means 
provided  therein,  the  bounds  of  claims  con- 
firmed. But  it  was  also  competent  for  Con- 
gress to  provide  that  before  a  title  should  be 
given  to  any  possessor,  the  exact  limits  of  his 
possession,  and  the  title  which  the  United  States 
was  to  give,  should  be  defined,  and  that  this 
should  be  done  by  such  agencies,  and  in  such 
manner  as  might  be  fixed  by  Congress.  This 
is  in  entire  accordance  with  the  provisions 
of  the  Treaty,  which  guarantees  to  the  inhab- 
itanta  the  right  of  property  secured  to  them; 
but  it  was  not  intended  to  provide  for  the  par- 
ticnlar  modes  and  instrumentalities  by  which 
■nch  rights  should  be  ascertained  and  enforced 
— tfaeee  being  left  to  the  nation  to  whose  powers 
tliej  were  confided;  so  that,  the  question  is, 
what  has  Congress  deemed  expedient  t  Now, 
the  poiicy  which  is  so  obvious,  and  which  has 
been  acted  on  Igr  the  United  States  ever  since 


they  began  to  exercise  power  over  the  public 
lands,  namely:  to  give  defined  limits  to  grants, 
may  well  be  supposed  to  have  actuated  Con- 
gress in  1807.  The  provisions  of  that  Act  dear, 
ly  show,  that  although  Congress  intended  that 
the  commissioners  should  adjudge  the  existence 
of  good  titles  to  lands  held  'under  [*410 
French  and  Spanish  possessors,  yet  they  did 
not  intend  that  a  final  legal  title,  as  against 
the  United  States,  should  be  made  to  vague 
grants,  until  their  bounds  had  been  ascertained 
by  the  means  there  designated,  and  the  par- 
ticular  tract  defined  by  survey. 

Congress  might  have  said,  as  was  done  in 
case  of  the  St.  Ixjuis  town  lots  and  out  lots,  by 
the  Act  of  1812,  that  each  man  should  own 
what  he  had  lawfully  possessed  under  the  for- 
mer government;  and  if  Congress  had  done  so, 
then  the  question  would  have  been,  in  this  in- 
stance, a  matter  of  fact,  to  be  tried  by  a  jury, 
as  to  what  the  plaintiff  did  formerly  possess, 
and  consequently  own.  But  Congress  having 
said,  by  the  Act  of  1807,  that  he  shall  be  eon- 
firmed  in  what  shall  be  designated  by  a  survey 
made  under  the  authority  of  the  United  States, 
according  to  the  direction  of  the  Board  of 
Commissioners,  and  such  direction  to  survey  be- 
ing a  condition  which  the  judgment  of  confirma- 
tion carried  along  with  it,  until  the  survey  was 
made,  the  plaintiff's  title  attached  to  no  land, 
nor  could  a  court  of  justice  ascertain  its  boun- 
daries, as  this  power  was  reserved  to  the  Ex- 
ecutive Department  of  the  federal  government  j 
it  follows  that  the  legal  representative  of  Bra- 
seau,  who  brings  suit,  had  no  title  at  the  time 
it  was  brought  that  would  support  an  actio|i  of 
ejectment. 

It  is  ordered  that  the  judgment  of  the  Cir- 
cuit Court  be  afiirmed. 

ijfirmed  with  costs. 


•MARCELIN  HAYDEL,  Plff.  in  Err.,  [•*« 
v. 
FRANCOIS  DUFRESNE. 
(See  8.  0.  17  How.  23-30.) 

Public  lands — preference  given  to  front  owner 
in  purchase  of  back  lands — surveyor's  deci- 
sion. 

Where  Congress  gave  certain  owners  ot  land 
bordering  on  any  river  or  water-coane  In  a  terri- 
tory, a  preference  in  parcbasiag  vacant  tracts  l>ack 
of  and  adjacent,  and  authorized  the  sDrveyor  ot 

?>ublic  lands  to  divide  the  vacant  land  applicable  to 
bat  object,  between  the  several  clalmanU.  front 
owners.  In  sach  manner  as  to  him  may  appear  the 
most  equitable,  whenever  each  owner  could  not 
obtain  a  tract  equal  to  his  front  tract,  held,  that 
the  courts  could  not  Interfere  to  control  the  act  of 
the  surveyor  in  making  such  division,  it  honestly 
performed. 

The  party  aggrieved  could  appeal  from  the  snr- 
veyor's  decision,  to  the  Commissioner  of  the  Gen- 
eral Land  Office;  and  from  his  decision,  to  the 
Secretary  of  the  Treasury. 

Argued  Dec.  7,  1854.    Decided  Feb.  6, 1866. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 
A  petition  was  filed  in  Circuit  Court  of  the 
United  States,  to  change  apportionment  of  pub- 
lic lands  made  by  United  States  Surveyor. 
The  District  Court  denied  the  relief  asked.  On 
appeal  to  the  Supreme  Court  of  the  State,  that 
court  reversed  the  iudamAni  Qt  ihA  Cicenit 
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Court,  holding  that  the  act  of  the  surveyor  waa 
ministerial  and  could  be  reviewed  by  the  court. 

In  error  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

The  case  is  stated  by  the  court. 

Mr.  Louis  Janin,  for  plaintiff  in  error: 

The  defendant  in  error  contends  that  the  ap- 
portionment is  erroneous;  that  it  is  still  open 
for  correction  by  the  court ;  that  the  whole  back 
lands  on  the  point  should  be  ratably  distributed 
among  the  front  proprietors  as  if  each  of  them 
had  appealed  for  a  back  concession;  and  that 
by  this  means  121  13/100  acres  should  be  allot- 
ted to  her  and  201  21/100  to  the  defendant. 

The  defense  is  obvious. 

1.  The  power  of  Congress  over  the  public 
lands  is  unlimited. 

Bagnell  v.  Broderick,  13  Pet.  437 ;  Wilcox  t. 
Jackson,  13  Pet  498;  Foley  t.  Harrison,  16 
How.  433. 

By  the  6th  section  of  the  Act  of  March  13, 
1811,  Congress  prescribed  that  extent  and 
boundaries  should  be  determined  in  certain 
cases,  such  as  this,  by  the  deputy-snrreyor  of 
the  district  and  the  surveyor  of  the  district 
south  of  Tennessee  River.  These  officers  are 
therefore  the  exclusive  judges  of  the  matter 
now  brought  before  this  court  by  the  plaintifl, 
subject  only  to  the  supervision  of  the  Qeneral 
Land  Office. 

Wilcox  T.  JadcBon,  13  Pet.  611. 

The  principle  upon  this  subject  is  concisely 
and  accurately  stated  by  this  court  in  the  case 
of  Elliott  T.  Peirsol,  1  Pet.  340. 

The  case  of  Jourdan  v.  Barrett,  4  How.  169, 
ia  very  analogous  to  this,  and  conclusive  on  the 
authority  of  the  surveyors.    See  p.  182-184. 

libat  the  surveyors  acted  within  the  scope  of 
their  authority  is  not  questioned ;  and  from  the 
authorities  just  quoted,  it  appears  that  the  pro- 
priety or  correctness  of  their  decisions  is  beyond 
the  reach  of  courts  of  law. 

2.  The  entry  of  the  defendant  was  patented 
in  1845. 

It  is  a  familiar  principle  that  nothing  gives 
title  to  the  public  lands  but  the  patent,  and 
that  a  patent  cannot  be  attacked  except  when 
it  was  issued  through  fraud  or  error. 

Bagnell  t.  Broderick,  13  Pet  466. 

The  United  States,  having  parted  with  their 
title  to  the  land  embraced  within  the  patent, 
could  not  give  a  second  valid  title  to  it. 

2  Laws,  Opinions,  etc..  Relating  to  Public 
Land,  213. 

Mr.  A.  Grailhe^  for  the  defendant  in  error: 

By  the  Act  of  March  3,  1811,  the  United 
States  Surveyor  was  directed  to  lay  off  vacant 
land  in  so  many  portions  as  would  equitably 
divide  it  among  the  front  proprietors  entitled 
to  it. 

This  equitable  division  has  always  been  con- 
strued by  the  United  States  officers  to  be  a  pro 
rata  partition  of  the  land. 

In  Conn.  t.  Penn.  Pet.  C.  C.  496,  the  courts 
say:  "When  the  mistakes  of  a  surveyor  are 
shown  by  satisfactory  proof,  courts  of  law  as 
well  as  courts  of  equity  look  beyond  the  patent 
to  correct  them. 

Phillips  T.  Wilson.  1  Wash.  C  O.  470;  Me- 
nard V.  Massey,  8  How.  293;  Marsh  ▼.  Brooks, 
fi  Bow.  B33;  HootaagU  v.  Anderson,  7  Wh.  212. 
2^»  0nt  aeeUott  of  article  3d  ot  the  Federal 
MS* 


Constitution  says  that  the  judiciary  power  tA 
the  United  States  shall  be  vested  in  one  Su- 
preme Court  and  in  such  inferior  courts  as  CoS' 
gress  may  from  time  to  time  ordain  and  eS' 
tablish;  and  the  following  article  adds  thai 
some  power  shall  extend  to  all  cases  aristni 
under  the  Constitution  and  laws  of  the  IJnited 
States. 

By  the  3d  section  of  article  4th,  Congress  it 
empowered  to  dispose  of  and  make  all  needful 
regulations  relative  to  the  territory  or  othei 
property  of  the  United  States. 

The  Act  of  March  3d,  1831,  says,  see.  (6) 
"that  in  relation  to  all  confirmed  claims  as  maj 
conflict,  the  Register  of  the  Land  Office,  and  re 
ceiver  of  public  moneys  are  hereby  authorize*! 
to  decide  between  the  parties,  and  shall  be  ii 
their  decision  governed  by  such  lines  or  boun 
daries  as  may  be  agreed  upon  between  the  par 
ties,  either  verbally  or  in  writing;  and  in  cast 
no  boundaries  be  agreed  upon  between  tlu 
parties,  either  verbally  or  in  writing;  and  ii 
case  no  boundaries  be  agreed  upon  between  th< 
parties,  said  register  and  receiver  are  author 
ued  to  decide  between  the  parties  in  such  man 
ner  as  may  be  consistent  with  the  principles  ol 
justice,  and  it  shall  be  the  duty  of  the  Surveyor 
General  of  said  State  to  hare  these  claims  sur 
veyed  and  platted  in  accordance  with  the  de 
cisions  of  the  receiver  and  register.  The  caM 
of  Jourdan  t.  Barrett  does  not  support  the  po 
sition  of  defendant,  but  upsets  every  principh 
by  her  invoked.  This  decision  merely  estab 
lishes  that  a  survey  made  after  the  Act  of  Ma] 
1,  1831,  providing  for  a  surveyor-general  o; 
Louisiana,  could  not  be  binding  if  made  by  i 
surveyor  of  lands  south  of  Tennessee,  witl 
whom  was  by  former  laws  vested  the  right  ol 
survey  in  Louisiana  and  the  adjacent  States 

One  more  word  on  the  subject  of  patents  an^ 
the  assertionttiiat  courts  of  justice  cannot  loot 
behind  them.*  In  Marsh  ▼.  Brooks,  8  How 
233,  a  patent  was  set  aside  by  reason  of  an  out 
standing  equity  by  the  defendant  in  a  writ  ol 
right.  See,  also,  Menard  v.  Massey,  8  How 
293. 

But  we  cannot  find  a  better  argument  thai 
that  of  the  late  lamented  Judge  iMac  T.  Pres 
ton,  contained  in  the  opinion  he  delivered  ii 
this  case  as  published  in  the  organ  of  tht 
Supreme  Court  of  our  State. 

Mr.  Justice  Catron  delivered  the  opinion  ol 
the  court: 

The  plaintiff  and  defendant  are  respective!] 
owners  of  tracts  of  land  forty  arpents  deep,  sit 
uate  in  a  concave  bend  of  the  Mississippi  River 
in  Louisiana;  their  tracts  front  on  different 
(ides  of  the  deepest  point  of  land,  and  whei 
the  side  lines  of  each  tract  are  extended  per 
pendicular  to  the  base  line  corresponding  witl 
the  bank  of  the  river,  the  two  tracts  interfen 
before  the  second  depth  of  forty  arpents  is  ob 
tained. 

By  the  6th  section  of  an  Act  approved  tb 
16th  of  February,  1811,  Congress  provided  "tha 
every  person  whio,  either  by  virtue  of  a  Frend 
or  Spanish  grant,  recognized  by  the  laws  of  tb 
United  States,  or  under  a  claim  conferred  b; 
the  commissioners  appointed  for  the  purpose  o 
ascertaining  the  ri|^ts  of  persons  daiminj 
lands  in  the  Territory  of  Orleans,  owns  a  trae 
boideting  *aii  aaKj  xW«t,  «i«flk,  bajou  or  l*SI 
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mter-conrae  la  tbe  laid  territory,  and  not  ex- 
ceeding in  depth  forty  arpenta,  French  measure, 
■hall  be  entitled  to  a  preference  in  becoming 
the  purchaser  of  any  vacant  tract  of  land  ad- 
jacent to  and  bade  of  his  own  tract,  that  the 
■ame  price  and  on  the  same  terms  and  condi- 
tions as  ia  or  may_  be  provided  by  law  for  the 
public  lands  in  said  Territory.  And  the  prin- 
cipal deputy-surveyor  of  each  district,  respect- 
ively, shall  be,  and  he  is  hereby  authorized  un- 
der the  superintendence  of  the  surveyor  of  the 
public  lands  south  of  the  State  of  Tennessee,  to 
cause  to  be  surveyed  the  tracts  claimed  by  vir- 
tue of  this  section.  And  in  all  cases  where  by 
naaon  of  bends  in  the  river,  lake,  creek,  bayou  or 
water-course  bordering  on  the  tract,  and  of  ad- 
jacent claims  of  a  similar  nature,  each  claimant 
cannot  obtain  a  tract  equal  in  quantity  to  the 
adjacent  tract  already  owned  by  him,  to  divide 
the  vacant  land  applicable  to  that  object  be- 
tween the  several  claimants  in  such  a  manner 
as  to  him  may  appear  most  equitable." 

Those  under  whom  the  plaintiff  and  defend- 
ant hold  their  lands,  respectively,  availed  them- 
selves of  the  pre-emption  accorded  by.  this  law. 
rhe  husband  of  the  plaintiff,  havine  165  80/100 
acres  in  his  front  tract,  paid  into  the  hands  of 
the  receiver  of  public  monqrs,  (148.76,  for  a 
certificate  of  the  entry  of  110  acres  of  the  lands 
ia  his  rear.  Nicholas  Haydel,  under  whom  the 
defendant  holds,  owned  a  front  tract  containing 
240  6^100  acres,  and  paid  into  the  hands  of  the 
receiver  of  public  moneys  the  price  of  248  acres, 
for  his  entry  of  the  back  lands,  under  the  law. 

The  whole  quantity  of  land  in  the  rear,  sub- 
ject to  their  entries,  was  322  48/100  acres,  as  to 
which  there  was  no  conflict  between  them  and 
an^  other  proprietors.  Of  this  quantity  the 
principal  deputy-surveyor  of  the  United  States 
allotted  to  Haydel  243  20/100  acres  and  Du- 
fresne  79  28/100.  His  survey  dividing  the  land 
ia  dispute  was  part  of  a  township  survey,  and 
was  approved  in  Ma^ch,  1831,  by  the  surveyor 
of  public  lands  south  of  the  State  of  Tennessee, 
and  a  patent  was  issuel  to  Haydel  for  243 
20/100  acres  of  land,  in  1845. 

The  petition  charges  error  in  the  division, 
but  nothing  more,  and  asks  a  redivison  of  the 
land  by  the  District  Court,  on  the  sole  ground 
of  a  vested  equity  in  the  plaintiff  to  forty  acres 
of  the  land  granted  to  Haydel.  It  is  not  al- 
leged that  Haydel  controlled  the  surveyor,  or 
ht^  any  connection  with,  or  even  knowledge 
of,  the  alleged  error  when  the  survey  was  made. 

On  this  state  of  pleading  and  fact,  the  Dis- 
trict Court  decided  for  the  defendant,  and  dis- 
missed the  petition;  and  an  appeal  was  pros- 
ecuted to  ihe  Supreme  Court  of  Louisiana, 
which  reversed  the  judgment  of  the  District 
>•*]  Court,  and  ordered  that  'court  to  cause  the 
land  in  dispute  to  be  divided  by  a  resurvey,  so 
as  to  give  Dufresne  forty  acres  of  the  land  for 
which  Haydel  had  obtained  a  patent.  This 
judgment  was  given  on  the  assumption  that,  by 
thor  respective  entries  in  the  DistMct  Land 
OlBce,  each  party  took  an  equity  in  thb  back 
land  in  proportion  to  the  quantity  of  his  front 
tract,  when  'compared  with  tlie  contending 
tract;  and  that  thus  the  respective  equities 
stood  before  and  at  the  time  when  the  lands 
were  ofBcially  surveyed ;  and  that  the  principal 
ittpaty  who  laid  off  the  lands,  under  the  supier- 
1»  Ifc  ed. 


vision  of  hir  principal,  acted  in  a  merely  minis- 
terial  capacity,  and  had  no  discretion  to  di- 
vide them  so  as  to  give  Dufresne  less  than 
a  full  proportion  of  the  whole.  If  it  be  true, 
that  irregular  entries  of  unsurveyed  back  lands, 
which  entries  were  allowed  by  courtesy  of  the 
Grcneral  Land  Office,  vested  an  equity  in  the 
enterer,  and  devested  the  United  States  of  title, 
as  the  state  court  held,  then  it  must  follow, 
that  aiter  the  entries  were  generally  made  in 
this  loose  form,  throughout  the  coast  of  the 
Mississippi  River,  in  Louisiana,  that  the  courts 
of  justice  might  have  decreed  partitions  among 
front  proprietors,  in  all  instances,  and  have 
had  the  lands  surveyed  by  judicial  authorityi 
and  superseded  the  action  of  the  United  States 
altogether,  as  required  by  the  Act  of  181 1._ 

These  annnalous  entries  were  conditional, 
and  made  subject  to  a  future  public  survey;  to 
this  effect  the  receipt  for  the  money  was  given 
by  the  receiver,  and  the  Register  was  instructed 
not  to  transmit  the  certificate  of  purchase  until 
the  survey  was  completed. 

The  Constitution  vested  Congress  with  power 
to  dispose  of  the  public  lands,  apd  to  make  all 
needful  regulations  for  this  purpose;  and^  as 
respects  the  class  of  lands  under  consideration, 
the  pr<^>er  department  ordered,  as  a  rule  hav- 
ing few  exceptions,  that  they  should  be  laid 
down  as  part  of  a  general  plan  of  township 
surveys,  and  in  connection  with  the  public  lands 
and  private  claims  adjoining;  and  that  this 
general  survey  should  settle  the  quantity  and 
form  of  each  tract  of  back  land  to  which  a  front 
owner  had  a  preference  of  entry. 

In  this  instance  the  survey  was  made  by  th« 
principal  deputy  of  the  proper  district,  under 
the  superintendence  of  the  surveyor  of  public 
lands  south  of  the  State  of  Tennessee,  as  re- 
quired by  law;  by  this  survn,  it  was  ascer- 
tained that  neither  of  the  claunants  here  liti- 
gating could  obtain  a  tract  equal  in  quantily 
to  his  front  tract;  and  therefore  it  became  nec- 
essary for  the  surveyor,  assisted  by  his  imme- 
diate su^ior,  to  divide  the  vacant  land  be- 
tween these  two  front  owners,  "in  such  a  man- 
ner as  might  seem  to  him  most  equitable." 
When  the  surv^  was  approved,  if  the  party 
here  suing  supposed  himself  aggrieved,  *he  [*S0 
was  authorized  to  appeal  from  the  decision  of 
the  principal  deputy,  and  the  surveyor-general 
south  of  Tennessee,  to  the  Commissioner  of 
the  General  Land  Office;  and  from  his  deci- 
sion, if  unfavorable,  to  the  Secretary  of  the 
Treasury. 

Congress  contemplated  that  these  lands 
should  be  divided  among  front  proprietors,  by 
a  surveyor  on  the  ground,  aided  by  his  princi- 
pal; these  officers  were  bound  to  act  according 
to  their  best  judgment,  and  decide  as  judges 
on  the  equities  of  these  claimants;  nor  could  the 
courts  of  justice  interfere  to  control  their  acts, 
if  they  were  honestly  performed;  the  contrary 
of  which  is  not  allied  in  this  case. 

This  construction  of  the  law  is  altogether  nec- 
essary, as  great  confusion  and  litigation  would 
ensue  if  the  judicial  tribunals,  state  and  fed- 
eral, were  permitted  to  interfere  and  overthrow 
the  public  surveys  on  no  other  ground  thaii  aa 
opinion  that  they  could  have  the  work  in  the. 
field  better  done,  and  divisions  more  equitably 
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made,  than  ibe  Department  of  Public  Lands 
eould  do. 

It  is  ordered  that  the  judgment  of  the  Su- 
preme Court  of  Louisiana  be  reversed. 

Judgment  reversed  and  cause  remanded. 


4««»1  TRE  CITY  OP  BOSTON,  Plaintiff  in 
Error, 

V. 

DAVID  R.  LECRAW. 

(See  8.  C.  17  How.  426-437.) 

Littoral  rights — between  high  and  low  water 
mark — sewe/s  in  city  thereon — damages. 

By  the  common  law  of  Massachusetts,  the 
grantee  of  land  bounding  on  navigable  waters, 
where  the  tide  ebbs  and  flows,  acqutrea  a  legal  right 
In  the  soil  of  the  shore  between  high  and  tow  water 
mark,  and  not  a  mere  gratuitous  license. 

But,  until  he  shall  build  upon  his  flats,  or  In- 
close them,  and  whilst  thev  are  covered  with  the 
aea,  nil  other  persons  have  the  right  to  use  them  for 
the  ordinary  purposes  of  navigation. 

This  property  Is  also  subject  to  the  restriction 
that  the  State,  to  prevent  encroachments  In  the 
harbors,  may  establish  line?  and  limit  this  power 
of  the  owner  over  his  own  property. 

The  territory  occupied  by  the  City  of  Boston 
was  originally  granted  to  and  held  by  the  town, 
and  the  City  of  Boston,  as  successor  to  the  town, 
continues  to  own  such  portions  of  the  original  ter- 
ritory as  have  not  been  disposed  of. 

Such  City  has  the  right  to  extend  sewers  for 
drainage  on  its  lands  between  high  and  low  water 
mark,  discharging  them  Into  the  sea,  at  low  water 
mark.  Such  erections  are  not  a  public  nuisance, 
specially  injurious  to  plnlntllTs  public  right  of 
navigation  over  the  City's  land,  although  such 
land,  by  lying  l>etween  two  wharves.  Is  nsed  as  a 
dock  for  his  wharf. 

The  City,  by  not  exercising  Its  power  of  reclama- 
tion,  has  not  dedicated  such   land  to   the  public. 

The  principles  on  which  a  presumption  of  the 
dedication  of  private  property  to  public  use  arises, 
stated. 

Such  presumption  Is  one  of  fsct  and  not  an  in- 
ference of  law  to  be  made  by  the  court,  yet  It  Is 
an  Inference  which  the  court  advise  the  Jury  to 
make,  upon  proof  of  certain  facts. 

It  Is  tbe  duty  of  the  court  to  state  what  facts.  If 
proved,   will   Justify   such   a   presumption. 

To  Instruct  tbe  Jury  that  certain  fasts  sre  not 
sufllclent  evidence  on  which  to  presume  a  dedica- 
tion, without  informing  them  what  facts,  would 
constitute  sufflclent  evidence  for  thst  purpose,  Is 
devolving  on  tbem  the  decision  of  both  law  and 
fact. 

The  plaintiff  claimed  no  other  rights  of  highway 
over  the  lands  of  defendant,  save  the  public  right 
of  navigation.  Tbe  title  of  defendants  to  the 
land  was  not  disputed. 

The  court  ought,  therefore,  to  have  instructed 
tbe  Jury  that  tbe  public  right  of  nsvigation  over 
the  land  of  defendant  was  defeasible;  that  the 
owners  had  a  rleht  to  reclaim  their  land  by  wharf- 
ing  out  or  making  .erections  thereon  beneAclal  to 
tbemselves ;  that  there  was  no  evidence  that  the 
City  or  people  of  Boston  had  dedicated  their  lend 
to  the  use  of  some  other  pnblic,  besides  themselves ; 
that  It  was.  consequently,  not  only  the  right,  bnt 
the  duty,  of  tbe  authorities  of  the  City  to  ex- 
tend their  sewers  to  low  water  mark,  for  the  pur- 
Kose  of  removing  a  niitsance  Injurious  to  the 
ealtb  of  the  citizens,  and  bavlng  done  so  on  their 
own  land,  the  damage  to  the  plalntilt,  it  any,  was 
damnum  absque  injuria,  and  he  waa  not  entitled 
^o  recover. 

(Mr.  Justice  Curtis,  having  been  of  counsel,  did 
not  sit  In  this  cause.) 

Aigued  Jan.  22,  1866.    Decided  Feb.  12,  1865. 

N  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Rhode  Island. 


I 


Norm. — Title  to  land  between  high  and  low  wa- 
ter  mmrk» — Me*  Bott,   46  L.B.A.   221. 


This  action  was  originally  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Mass.,  by  Lecraw,  the  present  defendant  in 
error. 

The  Circuit  Judge  having  been  of  cooneil, 
and  the  District  Judge  being  interested  in  the 
result,  it  was  removed  to  the  District  of  Rhode 
Island. 

The  plaintiff's  declaration  contained  seven 
counts,  upon  the  6th  and  7th  of  which  he  re- 
covered. The  6th  count  sets  out  that  t^e  plain- 
tiff was  in  possession  of  a  certain  wharf, 
bounded  southerly  by  a  dock  which  was,  and 
for  a  long  time  had  been,  a  public  dock;  and 
that  the  plaintiff  had  and  ought  to  have  a  right 
of  passage  over  this,  with  bMits  and  vessels  of 
every  description.  And  that  the  defendant  had 
wrongfully  and  injuriously  erected  large  quan- 
tities of  wood  and  timber  across  said  dock  by 
driving  piles  therein,  and  placed  a  drain  along 
the  same,  by  means  of  which  the  dock  was  ob- 
structed. 

The  wharf  estate  of  the  plaintiff  is  situated 
in  the*  southerly  side  of  Boston.  It  extends  to 
the  sea,  and  is  entirely  unobstructed  at  the  end 
seaward.  Along  the  southerly  side  of  the 
wharf  there  is  a  dock,  extending  from  the  end 
of  Summer  Street  to  the  sea.  This  dock  is 
about  30  feet  wide;  on  one  side  of  it' is  the 
wharf  of  which  the  plaintiff  is  lessee,  and  on 
the  other  side  is  another  wharf  which  is  also 
owned  by  the  plaintiff.  It  is  for  the  obstruc- 
tion of  this  dock  that  the  suit  was  brought. 
The  alleged  obstruction  consisted  of  a  drain 
connecting  with  a  public  sewer  at  the  head  of 
the  dock,  and  extending  through  the  dock  to 
the  sea. 

The  court  instructed  the  jury  that  the  de- 
fendant in  error  was  entitled  to  their  verdict  if 
he  proved  that  the  dock  in  question  was  a 
public  dock;  that  it  was  destroyed  by  a  public 
nuisance,  which  cut  off  all  access  to  the  sea, 
and  caused  peculiar  and  special  damage  to  tb« 
parties  seeking  for  compensation. 

The  case  is  further  stated  by  the  court. 

Messrs.  Samuel  Ames  and  P.  W.  Chandler, 
for  the  plaintiff  in  error: 

1.  It  was  error  in  the  court  below  to  rule 
that  the  plaintiff  was  entitled  to  recover  of  the 
CMty  of  Boston  damages  for  the  act  of  the 
Board  of  Health  of  said  city. 

2.  The  structure  was  erected  by  the  Board 
of  Health  in  the  performance  of  a  duty.  The 
act  waa  performed  in  good  faith  for  the  preser- 
vation of  the  public  health,  and  was  lawful. 
Such  proceeding  affords  no  ^und  of  action, 
but  is  damnum  absque  injuria,  and  the  judg- 
ment and  decree  of  the  Board  of  Health  are 
conclusive  of  the  necessity  of  the  structuie. 

Baker  v.  Boston,  12  Pick.  184;  Shaw  t.  Cum- 
miskey,  7  Pick.  76. 

Such  proceedinga,  if  prejudicial  to  the  inter- 
est or  use  which  any  individual  may  have  be- 
fore enjoyed  in  the  said  dock,  affords  no  ground 
of  action.    They  are  damnum  absque  injuria. 

No  compensation  is  provided  by  any  statute, 
and  no  method  of  enforcing  such  a  claim  is  in- 
tended by  the  Act  which  enumeratea  the  dutiea 
of  the  Board  of  Health. 

The  action  caimot  be  maintained  at  common 
law. 

Dore   T.   Oray,   2   T.   B.   368;    Boulton   t. 

11  How. 
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Crowther,  2  Barn,  k  C.  703;  Sutton  ▼.  Clark, 
<  Taunt.  34;  The  King  v.  Bristol  Dock  Co.  6 
Bam.  &  C.  181;  Harman  v.  Tappenden,  1 
Eart,  556;  Baker  t.  Boston,  12  Pick.  189;  Pres- 
bTterian  Church  v.  New  York,  6  Cow.  639; 
Stnyvesant  v.  New  York,  7  Cow.  696;  Calen- 
der T.  Marsh,  1  Pick.  418;  Rounds  v.  Mumford, 
2  R.  I.  164. 

Goezler  v.  Qeotf^etown,  6  Wh".  693;  Bailey  ▼. 
City  of  N.  Y.  3  Hill,  631 ;  Mayor  v.  Bailey,  2 
Den.  450;  Mayor  v.  ilirze,  3  Hill,  612;  Wil- 
son ▼.  Mayor  of  N.  Y.  I  Den.  605 ;  Lebanon  v. 
Oloott,  1  N.  H.  339;  Stone  v.  Mayor  of  N.  Y. 
25  Wend.  179;  Thurston  ▼.  Hancock,  12  Mass. 
220;  Mower  T.  Leicester,  9  Mass.  248;  Holman 
T.  Townsend,  13  Met.  297. 

The  removal  or  abatement  of  a  nuisance  by 
the  Board  of  Health  is  not  a  "taking  of  prop- 
erty," within  the  meaning  of  the  Constitution 
of  Massachusetts,  although  it  destroys  the  ease- 
ment. 

Baker  t.  Boston,  12  Pick.  184;  Callender  ▼. 
Marsh.  1  Pick.  418;  2  Kent's  Com.  240. 

3.  If  the  locus  was  a  public  dock,  slip  or  way, 
this  fact  did  not  vest  in  the  owners  of  the  ad- 
joining wharves  or  flats  any  right  to  use  it  for 
any  other  purpose  than  as  a  passageway  in 
common  with  other  citizens,  and  the  plaintiff, 
having  no  peculiar  privilege  therein,  has  no 
claim  for  dunages  for  any  obstruction  thereof. 

Gray  v.  Bartlett,  20  Pick.  186;  Cooper  v. 
Smith,  9  Serg.  ft  R.  32;  3  Watts,  219;  20  Wend. 
Ill;   1  Yeates,  167;   19  Cow.  128. 

4.  Inasmuch  as  the  plaintiff  below  set  up  a 
dedication  of  the  locus  as  a  public  dock,  the 
nature  of  the  dedication,  if  any,  and  the  char- 
acter of  the  dock  thence  derived,  were  ques- 
tions of  fact  for  the  jury,  and  they  should  have 
been  cautioned  that  "there  must  be  some  plain 
and  explicit  declaration  by  the  owner  of  the 
flats  that  he  doth  dedicate  the  same  to  public 
use,  and  that  the  use  of  the  same  for  passage  or 
laying  of  vessels  is  no  evidence  of  claim  of 
such  flats  as  a  public  dock,  quay  or  way,  by  the 
public,  and  is  no  evidence  of  their  acceptance 
of  such  dedication." 

Considering  the  nature  of  the  property  in 
flats  under  the  peculiar  law  of  Mass.,  the 
strongest  evidence  of  intention  to  dedicate  them 
to  public  uses  should  be  required. 

Commonwealth  v.  Alger,  7  Cush.  63;  Storer  v. 
Freeman.  6  Mass.  435;  Gray  v.  Bartlett,  20 
Pick.  186. 

Especially  is  this  the  case,  where  such  flats 
are  owned  by  a  public  corporation. 

The  question  of  this  dedication,  if  any,  was 
peculiarly  a  question  for  the  jury. 

Irwin  V.  Dixion,  9  How.  10. 

6.  The  selectmen  of  Boston,  acting  under  the 
authority  of  law  as  early  t»  1710,  authorized 
the  construction  of  a  common  sewer  in  Summer 
Street.  In  1728  they  authoriied  Vassall  and 
the  Deacons  of  the  Old  Church  to  lay  a  drain 
through  this  street  "down  to  the  sea."  In  1804, 
the  sewer  was  relaid  "through  Summer  Street, 
to  the  sea,"  and  the  expense  was  apportioned 
upon  the  inhabitants  benefited,  by  the  select- 
men, according  to  law,  and  in  1840  it  was  re- 
laid  by  the  city  authorities. 

These  acts  on  the  part  of  the  town  and  city 
authorities  amount  to  an  express  grant  to  the 
inhabitants  of  a  right  to  drain  to  the  sea,  and 
m  reaerrmtiott  of  the  Joeiu  tor  this  purpose;  any 


dedication  of  the  locus  to  other  purposes  must 
be  subordinate  to  this  vested  right  and  to  that 
of  making  new  structures,  if  necessary,  to  se- 
cure drainage  to  the  sea. 

Underwood  v.  Carney,  1  Cush.  286. 

Messrs.  H.  F.  Dnrant  and  W.  Tilton,  for  the 
defendant  in  error: 

I.  The  first  point  made  by  the  plaintiffs  in 
error,  viz.,  that  the  City  is  not  liable  for  the 
acts  complained  of,  is  not  open  to  them  upon 
this  record.  No  such  point  was  raised  or  ex- 
ception taken  before  the  Circuit  Court. 

There  is  nothing  in  this  record  which  shows 
that  the  court  took  the  question  of  fact  from 
the  jury,  or  instructed  them  that  the  City  was 
liable  for  acts  not  done  by  their  authority. 
The  City  is  liable  as  a  municipal  corporation 
for  wrongs  done  by  its  officers  under  the  orders 
of  the  City  authorities,  and  in  the  usual  course 
of  their  duties,  and  in  this  case  the  acts  com- 
plained of  were  ordered  by  vote  of  the  City  au- 
thorities and  executed  by  its  oflicers. 

First  Baptist  Church,  etc  ▼.  The  S.  ft  T.  R. 
R.  6  Barb.  79-90;  Yarborough  v.  Bank  of  Eng- 
land, 16  East.  6;  Brower  t.  Mayor,  etc.  of  N. 
Y.  3  Barb.  268. 

The  acts  complained  of  were  ordered  by  the 
Mayor  and  Aldermen  at  a  meeting  of  that 
Board,  and  not  by  any  Board  assuming  to  be  a 
Board  of  Health.  They  were  executed  under 
orders  from  the  Mayor  and  City  Marshal. 

The  drain  ao  made  was  the  sole  property  of 
the  City. 

Mass.  Laws,  1841,  eh.  116,  sec.  1. 

II.  The  case  of  the  defendant  in  error  rests 
upon  this  foundation;  the  dock  was  a  public 
dock  which  he  had  a  right  to  use;  the  City  de- 
stroyed that  right  by  a  public  nuisance. 

The  City  now  sets  up  the  justification  that  its 
own  common  sewer,  which  was  exclusively  un- 
der its  own  control,  created  a  nuisance  in  this 
dock,  and  that,  by  way  of  abating  the  nuisance, 
it  built  a  drain  in  the  dock  which  destroyed  it. 

For  this  act  it  says  there  is  no  redress.  To 
this  justification  the  following  objections  are 
made: 

First.  It  was  not  in  the  power  of  the  State  to 
authorize  any  city  to  do  the  acts  complained  of 
without  malcing  compensation. 

3  Sto.  Com.  661 ;  1  Black.  Com.  139;  2  Kent's 
Com.  339,  340;  Fletcher  v.  Peck,  6  Cr.  136; 
Fletcher  v.  A.  ft  S.  R.  R.  Co.  25  Wend.  462- 
404. 

Second.  The  powers  given  to  the  City  (Rev. 
Stats,  ch.  21,  sec.  9)  are  "to  destroy,  remove 
or  prevent  nuisances."  Under  this  delegated 
authority,  the  City  seeks  to  exercise  another 
sovereign  right  of  the  State,  viz. :  the  power  to 
authorize  erections  within  navigable  waters. 

Commonwealth  v.  Coombs,  2  Mass.  489,  492; 
Kean  v.  Stetson,  6  Pick.  492-406. 

From  the  nature  of  this  power,  it  is  evident 
that  it  could  not  be  granted  and  was  not  grant- 
ed by  the  Statute  referred  to. 

T^e  navigable  waters  of  the  country  are  pro- 
tected with  jealous  care. 

Rex  T.  Ward,  4  Ad.  ft  El.  384;  Carey  v. 
Brooks,  I  Hill,  S.  C.  365;  Ang.  on  Tide  Waters. 
2d  ed.  116. 

Any  erections  within  navigable  water,  unless 
in  aid  of  navigation,  is  a  nuisance  and  can  be 
abated. 

Atty.-Gen.  v.  ^cYvat&a,  %  KsaV.,  W^-,  "^jkl  ■<. 
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Oroarenor,  2  Stark,  611;   Gold  t.  Carter,  9 
Htimph.  369. 

No  erection  can  be  made  in  or  oyer  naviga- 
ble waters  to  interfere  with  navigation,  except 
under  a  special  and  explicit  grant  from  the  Leg- 
islature. 

U.  S.  T.  New  Bedford  Bridge,  1  Woodb.  t 
M.  401,  413;  III.  T.  St.  Louis,  6  QiL  351;  Com- 
monwealth V.  Charlestown,  1  Pick.  184),  184; 
Ang.  on  Tide  Waters,  106,  111. 

In  Massachusetts  the  navigable  waters  are  in 
no  manner  within  the  control  of  towns,  cities 
«r  counties. 

Hood  T.  Dighton  Bridge,  3  Mass.  263;  Com- 
monwealth T.  Coombs,  2  Mass.  489 ;  Arundel  t. 
McCulloch,  10  Mass.  70;  Kean  v.  Stetson,  5 
Pick.  492;  Henshaw  v.  Hunting,  1  Gray,  203. 
Third.  No  such  power  as  is  claimed  was  ever 
intended  to  be  given  to  the  Board  of  Health. 
The  power  was  given  to  "remove,  abate  and 
prevent  nuisances."  Under  this  power  the 
right  is  claimed  to  destroy  property  and  erect 
and  maintain  a  public  nuisance  in  the  harbor 
of  Boston. 

No  reasonable  construction  of  the  Statute  can 
enlarge  the  power  to  prevent  nuisances,  into 
the  power  to  erect  and  maintain  a  permanent 
structure  in  the  harbor,  or  to  destroy  a  public 
dock. 

People  ▼.  Albany,  11  Wend.  639;  Welch  t. 
Stowell,  2  Dong.  (Mich.)  332;  Boom  t.  City  of 
Utica,  2  Barb.  104 ;  Mayor  of  Hudson  t.  Thome, 
7  Paige,  ch.  261;  Collins  v.  Hateh,  18  Ohio, 
623;  Hayden  v.  Noyes,  6  Conn.  391;  Inhabi- 
tante  of  Springfield  v.  C.  R.  R.  Co.  4  Cush.  63, 
72;  Commonwealth  v.  Downs,  24  Pick.  227,  229; 
Munson  t.  Chester,  22  Pick.  386,  387. 

Fourth.  The  extraordinary  powers  claimed 
for  the  Board  of  Health  would  be  contrary  to 
the  provisions  of  the  Constitution  of  Massachu- 
setts 

Const,  of  Mass.  Declaration  of  Righte,  art. 
10;  Perry  v.  Wilson,  7  Mass.  393;  Stevens  v. 
Middlesex  Canal,  12  Mass.  466;  Baker  v.  Bos- 
ton, 12  Pick.  184;  Thacher  v.  Dartmouth  Bridge, 
18  Pick.  601;  Stetson  v.  Faxon,  19  Pick.  147; 
Gardner  v.  Newburgh,  2  Johns.  Ch.  162. 

Fifth.  But  if  the  act  of  laying  the  drain  were 
not  unlawful  or  the  subject  of  indictment,  still 
the  City  must  make  compensation,  because  the 
damages  were  not  consequential  merely,  but 
were  directly  occasioned  by  the  destruction  of 
•  l^al  right. 

Baker  v.  Boston,  12  Pick.  184,  194;  Bradley 
▼.  N.  Y.  4  N.  H.  R.  R.  21  Conn.  294,  309,  310; 
Hooker  ▼.  N.  4  N.  H.  Co.  14  Conn.  146,  163, 
168;  Fleteher  v.  A.  4  S.  R.  R.  26  Wend.  462; 
People  V.  Piatt,  17  Johns.  195,  215;  Stevens 
V.  Middlesex  Canal,  12  Mass.  460;  Stetson  v. 
Faxon,  19  Pick.  147. 

This  compensation  is  not  confined  to  cases 
where  real  or  personal  property  is  actually  tak- 
ea,  but  is  te  be  given  in  cases  of  injury  to,  or 
destruction  of,  easements  or  privileges.  See 
cases  above  cited.  • 

III.  The  court  properly  ruled  that  the  ac- 
tion could  be  sustained  if  the  dock  was  a  pub- 
lic dock,  and  the  use  of  it  was  destroyed  by 
public  nuisance,  which  occasioned  to  the  de- 
fendant in  error  peculiar  and  special  damaj^s, 
not  common  to,  and  much  greater  than  the 
public  in  general  suffered.  I 
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Year  Book  Cases  Henry  VIII.  pi.  10,  p.  27; 
William's  case,  6  Coke,  73 ;  Co.  Lit.  56  a ;  Rose 
y.  Mills,  4  Maule  4  S.  101 ;  Stetson  v.  Faxon. 
19  Pick.  147  ;  Frink  v.  Lawrence,  20  Conn.  118; 
Abbott  v.  Mills,  3  Vt.  621;  Lansing  v.  Wis- 
wall,  6  Denio,  213;  Pierce  v.  Dart,  7  Cow. 
609. 

IV.  The  fact  of  dedication  may  be  proved  in 
various  ways;  no  particular  declaration  of  the 
owner  is  requisite,  and  no  particular  form  is 
necessary. 

Godfrey  v.  Alton,  12  HI.  29,  35;  Kennedy's 
Ex'rs  ▼.  Jones,  11  Ala.  63,  82;  Best  Pres.  sec. 
101. 

V.  The  plaintiff  in  error  claims  the  right  to 
create  the  nuisance  in  question  upon  two  other 
distinct  grounds. 

Ist.  That  they  had  the  right  to  place  a  drain 
there,  because  the  dock  had  been  dedicated  to 
the  City  as  a  place  for  drainage. 

2d.  That  the  dock  had  been  laid  out  as  » 
street,  and  the  City  therefore  had  the  right  to 
put  a  drain  there,  although  they  had  never 
made  the  street. 

Upon  the  question  of  the  right  to  place  at 
drain  in  the  dock. 

1.  The  right  of  drainage  claimed  by  th« 
City  cannot  be  maintained,  because  if  any 
right  of  drainage  into  the  dock  existed  before 
1834,  it  was  a  right  of  individuals,  not  of  the 
town  or  city.  Before  1834,  the  town  or  city 
had  no  righto  in,  or  control  over,  the  sewers 
or  drains. 

Boston  v.  Shaw,  1  Met.  130. 

2.  If  the  City  had  any  right  to  use  the  dock 
for  an  ancient  drain,  they  had  no  right  to  en- 
large and  change  the  character  and  structure 
of  the  drain. 

Cotton  V.  Pocasset  Manf'g  Co.  13  Met  429. 
Upon  the  righU  claimed  to  place  a  drain  in 
the  dock  on  the  ground  that  it  was  a  street: 

1.  The  defense  now  set  up  by  the  City  that 
the  place  in  dispute  is  a  street,  cannot  be  sua- 
teined,  because  the  jury  have  found  it  to  be  * 
public  dock. 

2.  Nor  could  the  City  in  the  court  below  de- 
fend themselves  upon  this  ground. 

3.  By  the  laws  of  Mass.,  a  highway  or  street 
cannot  be  laid  out  over  the  fiats  between  high 
water  mark  and  low  water  mark. 

Conunonwealth  v.  Coombs,  2  Mass.  489;  Hood 
V.  Dighton  Bridge,  3  Mass.  263 ;  Arundel  v.  Mc- 
Culloch, 10  Mass.  70 ;  Kean  v.  Stetson,  6  Pick. 
492;  Commonwealth  v.  Charlestown,  1  Pick. 
180;  Charlestown  v.  Middlesex,  3  Met.  202; 
Henshaw  v.  Hunting,  1  Gray,  203. 

This  was  conceded  by  the  counsel  for  the 
plaintift  in  error  to  be  the  law  of  Mass.,  and 
they  even  sought  to  extend  it  to  the  case  of  a 
dock. 

4.  As  the  structure  was  a  public  nuisance, 
such  a  use  of  the  flate  can  in  no  view  of  the 
case  be  justified. 

By  Parker,  C.  J.,  Commonwealth  «r,  Charles- 
town, 1  Pick.  180,  184;  Brower  t.  Mayor,  etc. 
of  N.  Y.  3  Barb.  254,  268. 

5.  As  the  structure  cut  off  all  access  to  the 
sea,  it  cannot  be  justified  under  a  right  to  make 
a  street,  or  any  other. 

Frink  v.  Lawrence,  20  Conn.  117;  Shaw  t. 
Crawford,  10  Johns.  236;  Cox  t.  The  State,  S 
Blackf.  193. 

6.  If  a  street  had  been  made  to  the  water. 
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tkst  rery  «et  gaT«  the  public  the  right  to  use 
tbe  water  and  the  dock  beyond  the  atreet. 

Godfrey  t.  Alton,  12  UL  29,  36,  37;  Rowui's 
Jb^n  T.  Portland,  8  B.  Monroe,  232,  242;  Ken- 
nedy's Heirs  v.  Covington,  8  Dana.  fiO,  81; 
Louisville  t.  Bank  of  U.  S.  3  B.  Monroe,  138, 
144,  167. 

7.  If  the  (Sty  had  the  right  to  build  a  street, 
it  would  be  because  the  public  conTenienoe 
and  necessity  required  a  public  street  for  traT- 
•1. 

The  orders  of  the  Mayor  and  Alderman  to 
auke  a  drain  through  the  dock,  cannot  be  jus- 
tified on  the  ground  of  a  right  to  make  a  dif- 
ferent stmctuie,  Tis.:  a  street. 

The  court  gave  instructions  much  more  fa- 
vorable to  the  City -than  the  authorities  above 
cited  would  require. 

Mr.  Justice  Grier  ddivered  the  o]^on  of 
the  court: 

The  defendant  in  error,  a  dtisen  of  New 
Hampshire,  instituted  this  suit  against  the  City 
of  Boston,  charging  it  with  the  erection  of  a 
public  nuisance  which  was  specially  injurious 
to  the  plaintiff.  The  declaration  ccmtains  seven 
eonnts.  As  the  jury,  under  the  instructions 
givon  by  the  court,  gave  a  verdict  for  the 
plaintiff  below  on  the  last  two  only,  it  will  be 
unnecessary  to  notice  the  others,  or  the  points 
<rf  law  ap^icaUe  to  them. 

These  counts  set  forth,  in  substance,  that  in 
the  year  1840  the  plaintiff  and  a  partner,  since 
deeeaaed,  carried  on  the  business  of  buying 
aad  selling  wood  and  ooal  in  Boston,  and  were 
in  poasession  of  a  wharf  known  as  the  Bull 
wharf;  that  the  dock  forming  the  southerly 
boundary  of  said  wharf  and  extending  from 
Summer  Street  wharf,  was  a  part  of  the  harbor 
4SS*]  of  Boston,  'and  a  public  dock,  slip  or 
way  navigable  by  vessels,  and  over  which  the 
waters  m  the  sea  ebbed  and  flowed,  and  by 
reason  thereof  the  plaintiff  ought  to  have  been 
allowed  to  pass  and  repass,  as  over  a  navigable 
U^way  with  boats  and  vessels,  over  and 
through  said  dock  from  the  wharf  by  him  pos- 
sessed to  the  channel  of  the  sea;  that  defend- 
ant had  erected  piles  and  a  drain  in  the  dock, 
to  the  destruction  of  the  navigation  therein, 
■ad  the  special  injury  of  the  plaintiff. 

A  eoageries  of  points,  of  prayers,  of  instruc- 
tioB,  eocceeding  thirty  in  number,  and  covering 
■cariy  as  many  folios,  were  submitted  to  the 
eonrt,  some  of  which  were  given  as  prayed  for, 
tome  with  "qualifications,"  and  many  refused. 

If  a  judge,  in  answering  such  a  mass  of  hy- 
pothetical and  verbose  propositions,  should  oc- 
HasionaUy  contradict  himself,  or  fall  into  an 
«srTar;  or  if  the  jury,  instead  of  being  instructed 
i*  law,  should  be  confused  and  misled,  it  may 
be  considered  the  legitimate  result  of  such  a 
pcaetiee.  We  do  not  think  it  necessary,  there- 
Ibte,  to  examine  particularly  each  one  of  this 
labyrinth  of  ]propositions;  but  after  a  brief  his- 
tory of  the  title  of  the  parties,  and  the  admit- 
ted facta  of  the  case  bearing  on  its  merits,  we 
will  state  the  law  as  applicable  to  them,  and 
thas  be  enabled  to  test  the  correctness  of  the 
dutrge  of  the  court  in  the  instructions  given 
or  refused. 

The  original  charters  to  the  Plymouth  Com- 
pany of  that  part  of  the  territory  which  after- 
wai^  constituted  the  Colony  of  Massachusetts, 
18  Ii.  ed. 


conferred  on  tb,em  not  only  the  property  in  the 
land,  but  all  the  "franchises,  loyalties,  liber- 
ties, etc.,  and  the  requisite  civil  and  political 
powers  for  the  government  of  the  Colony." 

By  the  common  law  of  England,  the  right  ol 
littoral  proprietors,  bounding  on  public  navi- 
gable waters,  extend  to  high  water  mark  only. 
But  by  an  ancient  ordinance,  usually  denomi- 
nated the  Ordinance  of  1641,  sec.  3,  it  declared, 
"that  in  all  creeks,  coves,  and  other  places 
about  and  upon  salt  water,  where  the  sea  ebbs 
and  flows,  the  pri^rietor  of  the  land  adjoining 
shall  have  propriety  to  the  low  water  mark, 
where  the  sea  doth  not  ebb  above  a  hundred 
rods,  and  not  more  wheresoever  it  ebbs  further: 
Provided,  that  such  proprietors  shall  not  by 
this  liberty  have  power  to  stop  or  hinder  the 
passage  of  boats  or  other  vessels  in  or  through 
any  sea,  creeks  or  coves,  to  other  men's  houses 
or  lands." 

This  is  the  foundation  of  what  may  be  called 
the  common  law  of  Massachusetts  on  this  sub- 
ject. By  it  the  grantee  of  land  bounding  on 
navigable  waters  where  the  tide  ebbs  and  flows, 
acquires  a  legal  right  and  a  vested  interest  in 
the  soil  of  the  shore  between  high  and  low 
water  mark,  and  not  a  mere  indulgence 
*or  gratuitous  liceose,  given  without  [*48S 
consideration,  and  revocable  at  the  pleasure 
of  the  grantor. 

See  Austin  v.  Carter,  1  Mass.  231,  and  Com- 
monwealth V.  Alger,  7  Cush.  71. 

As  a  consequence  of  such  ownership,  it  is 
ruled  that  the  proprietor  of  the  land  bounding 
on  tide  waters  has  such  a  propriety  in  the 
flats  to  low  water  mark,  that  he  may  maintain 
trespass,  quare  clausum  fregit,  against  one  who 
shall  enter  and  cut  down  piles  placed  there  by 
the  owner,  with  a  view  to  build  a  wharf  or 
otherwise  inclose  the  flats.  But  the  right  of 
the  littoral  prrarietor  under  the  ordinance  has 
always  been  subject  to  this  rule;  that  until  he 
shall  build  upon  his  fiats  or  inclose  them,  and 
whilst  they  are  covered  with  the, sea,  all  other 
persons  have  the  right  to  use  them  for  the  or- 
dinary purposes  of  navigation;  so  long  as  the 
owner  of  the  flats  permits  the  sea  to  flow  over 
them,  the  individual  right  of  property  in  the 
soil  beneath  does  not  restrain  or  abridge  the 
public  right.  7  Cush.  76.  This  property  is 
also  subject  to  certain  restrictions  in  its  use, 
so  that  the  State,  in  the  exercise  of  its  sover- 
eign power  of  police  for  the  protection  of  pub- 
lic harbors,  and  to  prevent  encroachments  there- 
in, may  establish  lines  and  restrain  and  limit 
this  power  of  the  owner  over  his  own  property. 

The  whole  territory  now  occupied  by  the 
City  of  Boston  was  originally  granted  to,  and 
held  by,  the  town,  which  maide  grants  thereof 
from  time  to  time,  to  such  persons  and  on  such 
conditions  as  it  deemed  expedient;  and  the 
City  of  Boston,  as  successor  to  the  town,  eon* 
tinues  to  own  such  portions  of  the  original  ter- 
ritory as  had  not  been  sold  or  otherwise  dis- 
posed of.  But  while  it  acknowledged  the  rights 
of  its  vendees  of  lands  adjoining  the  shore  to 
wharf  out  opposite  their  respMtive  lots,  by 
virtue  of  the  police  power  exercised  by  it  over 
the  harbor,  it  superintended  and  defined  the 
limits  within  which  the  owner  should  exercise 
his  rights. 

In  1683  "  the  selectmen  of  Boston  staked  onx 
a  highway  for  the  town's  use,  on  the  souther*f 
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Bide  of  the  land  belonging  to  John  Gill,  de- 
ceased (under  whom  the  plaintiff  claims),  being 
thirty  feet  in  width  from  the  town  corner  of 
said  Gill's  wharf,  next  the  sea."  This  is 
the  street  since  called  Summer  Street.  They 
laid  out  also  another  street,  "near  the  shore, 
on  the  proprietor's  land,  fifty  feet  towards  the 
aea  shore.'  But  they  ordered,  at  the  same 
time,  "that  the  flats  and  lands  between  the 
said  highway  and  the  sea  be  granted  to  the 
proprietors  of  the  land,  which  are  abutters  on 
the  way,  in  equal  portion  to  their  fronts." 

Summer  Street,  as  laid  out,  ended  at  high 
water  mark,  and  has  not  yet  been  extended, 
nor  have  the  City  made  any  erections  on  their 
land  between  high  and  low  water,  previous 
to  1850;  but  the  public  right  of  navigation  over 
4S4*]  it  has  been  exercised  up  to  *the  foot  of 
Summer  Street.  The  drains  and  sewers  from 
that  street,  and  others  connected  with  it,  have 
hitherto  been  made  to  discharge  their  contents 
at  that  point.  In  course  of  time,  however,  as 
the  City  increased,  this  drainage  increased  also, 
to  such  an  extent  as  to  become  pestilential, 
and  a  very  great  nuisance  to  the  neighborhood. 
In  consequence  thereof,  the  City  of  Boston  has 
been  twice  (in  1848  and  1849)  indicted  for  the 
nuisance,  and  sentenced  to  pay  a  fine.  Since 
that  time,  the  Mayor  and  Aldermen,  acting  as 
the  Board  of  Health,  have  directed  the  drains 
or  sewers  to  be  continued  out,  on  the  land  of 
the  City  opposite  Summer  Street,  to  low  water 
mark.  This  is  the  first  attempt  by  the  City  to 
reclaim  this  land  from  the  sea,  and  use  it  for 
their  own  benefit,  and  constitutes  the  erection 
which  is  now  the  subject  of  complaint.  The 
sewers  are  not  made  to  discharge  their  contents 
on  the  plaintiff's  land,  but  into  the  sea.  No 
property  of  the  plaintiff  has  been  taken  for  the 
puluic  use;  nor  does  he  in  these  counts,  on 
which  the  verdict  was  ol>tained,  claim  any  pri- 
vate right  of  way  over  the  land  of  defendants, 
but  states  his  damage  to  have  accrued  by  a 
public  nuisance,  specially  injurious  to  his  public 
right  of  navigable  way  over  the  lands  of  the 
defendant. 

That  the  plaintiff  had,  in  common  with  the 
rest  of  the  world,  a  right  to  navigate  over  the 
land  belonging  to  the  City,  on  which  the  erec- 
tions complained  of  were  made,  is  not  disputed. 
Kor  is  the  title  of  the  City  to  the  land  so  used, 
unless  they  have  granted  it  away,  or  otherwise 
disposed  of  it,  a  subject  of  dispute  in  the  case. 
Those  under  whom  the  plaintiff  claims,  aa  own- 
ers of  the  property  adjoining  Summer  Street, 
have  exercised  their  right  of  dominion  over  the 
land  to  low  water  mark  by  covering  it  with  a 
wharf,  many  years  ago,  which  is  called  Bull's 
wharf.  And  those  who  adjoin  the  street  on  the 
other  side,  have,  in  the  same  manner,  exercised 
their  right  by  erecting  a  wharf  called  Price's 
wharf.  The  property  of  the  City  being  but 
thirty  feet  wide,  and  lying  between  these  two 
wharves,  was  thus,  by  the  accidents  of  its 
form  and  position,  converted  into  a  dock  or 
receptacle  for  vessels,  without  any  act  of  the 
owners  of  the  land.  A  dock  is  defined  by 
philologists,  according  to  the  American  use  of 
the  term,  to  be  "the  space  between  wharves." 
No  dock  or  slip  has  been  made  by  the  City 
or  people  of  Boston  on  their  land,  either  for 
their  own  use  or  that  of  any  other  extrancouH 
or  indefinite  public.  So  long  as  they  did  not 
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elect  to  exercise  their  dominion  over  this  put 
of  the  shore,  tlie  public  right  of  navigation  con- 
tinued. It  was  a  right  d^easiUe  at  the  will  of 
the  owner  of  the  subjacent  land.  It  was  • 
natural  right,  not  derived  from  any  grant,  rei4 
or  presumed,  originating  with  the  owner  of  th* 
soil.  But  the  adjoiners,  by  the  use  of  this  ri^fc 
of  navigation  *in  connection  with  their  [*4SK 
wharves,  claim  a  right  to  enjoy  the  benefit  oi 
defendant's  property  as  a  dock  for  their 
wharves,  and  thus  convert  it  to  their  privata 
use,  under  color  of  a  public  right. 

In  order  to  effect  this,  it  is  contended  that 
the  people  of  Boston,  by  not  exercising  tbeii 
right  of  reclamation,  and  by  using  their  prop- 
erty according  to  their  own  pleasure,  have  ded  - 
icated  it  to  tne  public,  or  World  in  general,  aa 
distinguished  from  the  public,  or  people  of 
Boston,  and  have  abandoned  the  full  dominion 
which  they  once  might  have  exercised  over  it. 

The  people  of  Boston,  who  owned  this  land 
as  their  common  and  private  property,  acted 
through  a  corporation,  whose  corporate  grants 
and  licenses  are  matto's  of  record.  Their  own 
use  of  their  own  property  foj*  their  own  benefit 
cannot  be  called  a  dedication  of  it  to  any  other 
public  of  wider  extent.  Whether  it  was  called 
"town  dock"  or  "public  dock"  (which  were 
used  as  synonymous  terms),  it  would  furnish 
no  ground  to  presume  that  they  had  parted 
with  their  right  to  govern  and  use  it  in  the 
manner  most  beneficial  to  the  people  or  public 
of  the  town  or  City. 

The  principles  of  law  on  which  a  presump- 
tion of  the  dedication  of  private  property  to 
public  use  is  founded,  are  correctly  stated,  3 
Stark.  Ev.  1203,  to  be:  "That  the  law  will 
not  presume  any  man's  acts  to  be  illegal,  and 
will,  therefore,  attribute  to  long  continued  U8« 
and  enjoyment  by  the  public,  of  a  right  of 
way,  or  other  privilege  in  or  over  the  lands 
of  another,  to  a  legal  rather  than  an  ille|al 
origin;  and  will  ascribe  long  possession  whidi 
cannot  otherwise  be  accounted  for,  to  a  legal 
title;  upon  a  reasonable  principle  and  very  for- 
cible presumption,  that  the  acquiescence  in 
such  enjoyment,  for  a  lon^  period,  by  those 
whose  interest  it  was  to  interrupt  it,  aros<. 
from  the  knowledge  and  consciousness  on  their 
part  that  the  enjoyment  was  rightful,  and 
could  not  be  disturbed;  and  also  on  considers.- 
tion  of  the  hardship  which  would  accrue  to  par- 
ties, if,  after  long  possession,  and  when  timil 
had  robbed  them  of  the  means  of  proof,  th^ 
titles  were  to  be  subjected  to  a  rigorous  ex* 
amination." 

It  is  evident  that  these  principles  can  hava 
no  application  to  the  present  caije.  The  exer- 
cise of  the  public  right  of  navigation  over  the 
soil  of  defendant  is  fully  accounted  for  without 
any  presumption  of  grant  or  dedication  by  the 
owners.  The  publio  enjoyed  this  highway  of 
nature  by  a  title  reaching  far  before  the  advent 
of  the  Pilgrims,  and  paramount  to  any  grant 
to  them  or  by  them ;  but  by  the  law,  the  enjoy- 
ment of  this  public  right  -was  made  defeaKiUe 
by  the  owner  of  the  land.  Till  he  reclaimed 
his  land,  the  public  needed  no  grant  or  dedica- 
tion by  him,  in  order  to  their  Enjoyment  of  the 
right  of  navigation  over  it.  The  'owner  [*4S4 
was  not  bound  to  exercise  his  right  within  s 
given  time,  or  forfeit  it.  A  man  cannot  lose 
the  title  to  his  lands  by  leaving  them  in  their 
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natural  state  without  improvement,  or  forfeit 
them  by  non  uner. 

See  Butts  t.  Ihrie,  1  Rawle,  218. 

So  long  as  the  City  chose  to  leave  their  land 
nnreelaimed  from  the  sea,  they  could  not  hin- 
der the  public  havigation  over  it  when  covered 
with  water,  and  could  not,  therefore,  be  prop- 
erly said  to  acquiesce  in  that  which  they  could 
not  hinder.  Nor  oould  a  f^ant  or  dedication 
«f  a  right  of  way  over  their  land  be  presumed 
in  favor  of  the  public,  who  enjoyed  it  under  a 
different  and  paramount  tenure.  The  public 
right  has  existed  and  been  exercised  for  thous- 
•»ls  of  years,  but  it  is  not  hostile  to  the  de- 
fendants, though  defeasible  at  their  will.  It 
resembles  the  case  of  Rex  v.  Hudson,  2  Strange, 
909,  where  a  dedication  of  land  as  a  public 
highway  was  claimed  by  proof  of  sixty  years' 
use;  bat  the  defendant  produced  a  lease  of  the 
way  for  fifty-six  years,  and  the  court  decided 
that  no  presumption  of  a  dedication  could  arise 
during  the  lease,  for  the  owner  could  not  deny 
their  right  to  use  it,  and  there  could  be  no  pre- 
sumption from  his  acquiescence. 

It  is  true  that  the  presumption  of  a  dedica- 
tion is  one  of  fact,  and  not  an  artificial  in- 
ference of  mere  law,  to  be  made  by  the  court, 
yet  it  is  an  inference  which  the  court  advise 
the  jury  to  make  upon  proof  of  certain  facts. 
It  is  the  duty  of  the  court  to  state  what  facts, 
if  proved,  will  justify  such  a  presumption.  To 
instruct  the  jury  that  certam  facts  are  not 
'^nflRcient''  evidence  on  which  to  presume  a 
dedication,  without  informing' them  what  facts 
would  constitute  sufficient  evidence  for  that 
purpoM,  is  devolving  on  them  the  decision  of 
iMth  law  and  fact,  and  permitting  them  to  dis- 
pose of  men's  property  at  their  discretion,  by 
presuming  grants  without  a  particle  of  evidence 
to  anthoriae  such  presumption. 

The  counts  on  which  the  jury  have  assessed 
the  damages  in  this  case  claim  no  other  right  of 
highway  over  the  lands  of  the  defendant,  save 
the  public  right  of  navigation,  nor  has  the  evi- 
dence shown  that  he  is  entitled  to  any  other. 
The  title  of  the  defendants  to  the  land  was  not 
disputed.  The  court  ought,  therefore,  to  have 
instructed  the  jury  that  the  public  right  of 
navigation  over  the  land  of  defendant  was  de- 
feasible; that  the  owners  had  a  right  to  reclaim 
their  land  by  wbarfing  out  or  making  erections 
thereon  beneficial  toi  themselves ;  that  there  was 
no  evidence  in  the  case  whatever  by  which  the 
jury  eould  presume  that  the  City  or  people  of 
Boston  had  dedicated  their  land  to  the  use  of 
some  other  public  besides  themselves;  that  it 
was,  consequently,  not  only  the  right  but  the 
duty  of  the  authorities  of  the  City  to  extend 
their  sewers  to  low  water  mark,  for  the 
4t1*]  'purpose  of  removing  a  nuisance  in- 
jurious to  the  health  of  the  citizens;  and  hav- 
ing done  so  on  their  own  land,  the  damage  to 
tlu  plaintiff,  if  any,  was  damnum  absque  in- 
juria, and  he  was  not  entitled  to  recover.  The 
reeord  shows  that  these  or  equivalent  instruc- 
tions were  prayed  by  the  counsel  of  defendant, 
and  refused  by  the  court. 

The  judgment  of  the  Circuit  Court  is  there- 
fore reversed,  and  a  venire  de  novo  awarded. 


Dissenting,  Ifr.  Juatioe  Danid. 
J9Xt.  eO. 


Judgment  of  the  Circuit  Court  reversed  with 
costs,  and  cause  remanded  to  the  Circuit  Court, 
with  directions  to  award  a  venire  facias  de 


RICHARD   H.   HENDRICKSON,   Complainant 
and  Appt., 

V. 

SAMUEL  L.  HINCKLEY. 

(See  S.  C.  17  How.  443-447.) 

Equity — when  judgment  at  law  will  not  be  en- 
joined—defenses made  or  purposely  omitted 
at  law,  surprise,  inadmissible  evidence,  not 
ground  of  relief. 

A  court  of  equity  does  not  Interfere  witb  judc- 
ments  at  law,  unless  the  complainant  has  an  equi- 
table defense,  of  which  be  could  not  avail  blniself 
at  law  because  tt  did  not  amount  to  a  legal  defense, 
or  had  a  good  defense  at  law  wbleh  be  was  pre- 
vented from  availing  blmselt  of,  by  fraad  or  acci- 
dent, unmixed  wltb  negllKenee  of  blmself  or  bis 
agents. 

Fraud,  pleaded  in  the  former  action  at  law,  and 
known  for  six  years,  parol  evidence  such  as  is  not 
admissible  to  alter  written  contracts ;  defenses  set 
up  in  the  action  at  law,  surprliie  at  tbe  trial ;  set- 
oBs  purposely  omitted  at  law,  fornlsb  no  ground 
of  equitable  jurisdiction. 

Submitted  Jan.  30, 1855.    Decided  Feb.  12, 1855. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Ohio. 

Hendrickson  filed  his  bill  in  said  Circuit 
Court,  alleging  a  former  suit  at  law  in  said 
court,  brought  by  Hinckley  against  Hendrick- 
son and  Campbell  on  notes  made  by  them;  that 
they  alleged  as  defects  in  said  suit,  fraud,  pay- 
ment and  want  of  consideration;  that  said  suit 
was  tried,  and  resulted  in  judgment  against 
Hendrickson  and  Campbell;  that  Campbell  died 
since  the  suit ;  that  at  the  time  of  said  suit  he 
and  Campbell  had,  and  still  have,  a  laree  set- 
oflf  against  said  notes,  which  they  omitted  to  set 
up  in  that  suit,  by  advice  of  counsel ;  that  they 
were  surprised  in  the  trial  by  certain  evidence 
given  therein ;  that  Hinckley  has  no  property  in 
Ohio  except  said  judgment,  and  is  a  non-resi- 
dent; and  as  relief,  tliat  said  judgment  be  en- 
joined and  said  set-off  allowed  against  it  on  the 
ground  of  surprise,  fraud,  etc.  Injunction  was 
issued  against  the  judgment.  Hinckley  an- 
swered, denying  the  equity  in  the  bill  and  the 
allegations  thereof,  and  asked  the  same  relief 
as  if  he  had  demurred. 

On  hearing  the  cause,  the  Circuit  Court  dis- 
missed the  bill,  and  appeal  was  taken  to  this 
court. 

The  case  is  stated  by  the  court. 

Messrs.  S.  M.  Hart,  Brent  and  Probasco,  for 
the  appellants: 

We  insist  that  we  are  entitled  to  have  a  judg- 
ment, which  the  defendant  holds  against  us, 
subjected  by  a  decree  in  this  cause,  to  the  sat- 
isfaction of  our  claims,  on  the  authority  of  the 
following  cases: 

Sweeney  v.  Ferguson,  2  Blackf.  129;  Kipper 
V.  Glancey,  2  Blackf.  350;  O'Brien  v.  Coulter,  2 


Note. — When  a  judgment  at  law  will  be  en- 
joined by  a  bin  in  equity — see  notes,  12  L.  ed.  17.  S. 
366:  30  L.K.A.  1360;  .SO  L.R.A.  700;  30  L.R.A. 
787;  31  L.K.A.  33;  31  L.R.A.  200;  SI  L.R.A.  747; 
82  LB-A.  321. 
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Blackf.  421;  Soott  t.  McMillen,  I  litt.  (K7.). 
S02;  Anderson  t.  Bradford,  6  J.  J.  Marsh.  73. 

It  is  enough  to  bring  our  case  within  these 
decisions  that  we  show  that  we  cannot  get 
serrice  of  legal  process  on  Hinckley,  and  that 
he  has  equitable  property  within  ttie  jurisdic- 
tion of  the  court  where  the  bill  was  filed. 

We  have  no  common  law  writ  which  will 
reach  this  property,  even  if  we  Iiave  judgment 
at  law.  We  have  no  statutory  process  upon 
which  we  can  subject  it,  because  we  are  the 
judgment  debtors.  If  we  were  not,  we  could 
subject  it  by  process  of  ftH^ign  attachment. 
Sitiuited  as  we  are,  however,  we  cannot  have 
the  Iwnefit  of  that  writ. 

Mr.  Edward  Mills,  for  the  appellee: 

Where  a  defendant  at  law  having  a  legal  ti- 
tle to  a  set-off,  neglects  to  set  it  up  at  law,  he 
cannot  afterwards  enforce  it  in  chancery. 

Green  v.  Darling,  5  Mas.  201;  Barker  v.  El- 
kins,  I  Johns.  C3i.  465;  Allen  v.  MediU,  14  Ohio, 
446;  Gordon  t.  Lawes,  1  Somn.  620:  Collins  v. 
Farquar,  4  Litt.  Ky.  163;  Kteper  r.  Olancey,  2 
Blackf.  36«. 

Mr.  Justice  Cnrtia  delivered  th«  opinion  of 
the  court: 

The  complainant  filed  hia  bill  in  the  Circuit 
446*}  Court  of  the  'United  SUtes  for  the  Dis- 
trict of  Ohio;  and  that  court  having  ordered 
the  bill  to  be  dismissed,  on  a  demurrer,  (or 
want  of  equity,  the  complainant  appealed. 

The  object  of  the  bill  is  to  obtain  relief 
against  a  judgment  at  law,  founded  on  three 
promissory  notes,  signed  by  the  complainant, 
and  one  Campbell,  since  deceased. 

A  court  of  equity  does  not  interfere  with 
Judgments  at  law,  unless  the  complainant  has 
an  equitable  defense,  of  which  he  could  not 
avail  himself  at  law,  because  it  did  not  amount 
to  a  legal  defense,  or  had  a  good  defense  at 
law,  which  he  was  prevented  from  availing 
himself  of  by  fraud  or  accident,  unmixed  with 
Diligence  of  himself  or  his  agents. 

Mar.  Ins.  Co.  v.  Hodgson,  7  Cr.  333;  Creath 
V.  Sims,  6  How.  192;  Walker  v.  Robbina,  14 
How.  584. 

The  application  of  this  rule  to  the  case  stated 
in  the  bill,  leaves  the  complainant  no  equity 
whatever. 

The  contract  under  which  these  note*  were 
taken  was  made  in  December,  1841.  One  of 
the  notes  is  dated  in  December,  1841,  and  the 
others  in  January,  1842.  In  April,  1848,  suit 
was  brought  on  the  notes.  In  October,  1850, 
the  trial  was  had  and  judgment  recovered. 
The  reasons  assigned  by  the  bill  for  enjoining 
the  judgment  are — 

1.  That  the  consideration  of  the  notes  was 
the  sale  of  certain  property,  and  the  complain- 
ant and  Campbell  were  defrauded  in  that  sale. 
But  this  allied  fraud  was  pleaded  in  the  ac- 
tion at  law,  aa  a  defense  to  the  notes,  and  the 
jury  found  against  the  defendants.  Moreover, 
upwards  of  six  years  elapsed  after  the  sale  and 
before  the  suit  was  brought;  and  the  vendees, 
who  do  not  pretend  to  have  been  ignorant  of 
the  alleged  fraud  during  any  considerable  part 
of  that  period  of  time,  did  not  offer  to  rescind 
the  contract,  nor  did  they,  at  any  time,  either 
return  or  offer  to  return  the  property  sold. 

2.  The  bill  alleges  certain  promisee  to  have 
"94 


been  made  by  an  agent  of  the  defendant,  eon- 
ceming  the  time  a^  mode  of  payment  of  the 
notes  when  they  were  given.  These  promises 
could  not  be  availed  of  in  any  court,  as  a  de- 
fense to  the  notes;  for  to  allow  them  such  ef- 
feet,  would  be  to  alter  written  contracts,  by  pa- 
rol evidence,  which  cannot  be  done  in  equity 
any  more  than  at  law,  in  the  absence  of  fraud 
or  mistake. 

Sprigg  T.  The  Bank  of  Mt.  Pleasant,  14  Pet. 
201. 

But  whatever  substance  there  was  in  this  de- 
fense, it  was  set  up,  at  law,  and  upon  this,  alao, 
the  verdict  was  against  the  defendants;  and  the 
same  is  true  of  tlte  alleged  partial  failure  <rf 
oonsideration. 

S.  The  next  ground  la,  th».t  on  the  trial  at 
law,  letters  from  the  joint  defendant,  Camp- 
bell, containing  admissions  adverse  *to  [*44< 
the  defense,  were  read  in  evidence  to  the  jury; 
and  the  bill  avers  that  Campbell  was  not  truly 
infwmed  concerning  the  subjects  on  which  he 
wrote,  and  that,  until  the  letters  were  produced 
at  the  trial,  the  complainant  was  not  aware  c»f 
their  existence;  and  so  was  surprised. 

To  this  there  are  two  answers,  either  of 
which  is  sufficient.  The  first  is,  that  the  etm- 
plainant  and  Campbell  being  jointly  intereateii 
in  the  purchase  and  ownership  of  the  property 
for  which  these  notes  were  given,  and  joint  de- 
fendants in  the  acti(»  at  law,  and  there  being 
no  allegation  of  any  c(rilusion  between  Camp* 
bell  and  the  plaintiff  in  that  action,  the  com- 
plainant cannot  be  allowed  to  all^e  this  sur- 
prise. If  he  did  not  know  what  admissiona 
Campbell  had  made,  he  might,  and  with  tha 
use  of  due  diligence  would  have  known  them; 
and  he  must  be  treated,  in  equity  as  well  as  at 
law,  as  if  he  had  himself  made  the  admissiooa. 

Aiiother  answer  is,  that  if  there  was  surpria* 
at  the  trial,  a  motion  for  delay,  aa  is  practiced 
in  some  circuits,  or  a  motion  few  a  new  trial 
according  to  the  practice  in  others,  afforded  * 
complete  remedy  at  law. 

4.  The  complainant  asserts  that  he  has  daima 
against  the  defendant,  and  he  prays  that,  inaa- 
much  as  the  defendant  resides  out  of  the  jmis- 
diction  of  the  court,  these  claims  may  be  set  off 
against  the  judgment  recovered  at  law  by  IJm 
decree  of  the  court  upon  this  bill.  But 'upon 
this  subject  the  bill  states,  speaking  of  the  ae- 
tion  at  liaw:  "Your  orator  frequently  conferred 
with  Ii.  D.  Campbell,  one  ot  his  attmneya, 
in  reference  to  the  said  cause,  and  frequently 
spoke  to  him  of  the  claims  which  your  orator 
and  said  Andrew  Campbell  had  against  the 
said  Hinckley,  as  hereinafter  set  forth;  but  the 
said  Campbell,  attorney,  regarded  the  defense 

E leaded  as  so  amply  sufficient  as  that  neither 
e  nor  your  orator  ever  thought  it  necessary  to 
exhibit  said  demands  against  said  Hinckley  aa 
matter  of  defense,  could  it  even  have  been  done 
consistently  with  the  defense  made  as  afore- 
said." 

He  purposely  omitted  to  set  off  these  alleged 
claims  in  the  action  at  law,  aad  now  aaka  a 
court  of  equity  to  try  these  unliqui^ted  claima 
and  ascertain  their  amount,  and  enable  him  to 
have  the  same  advantage  which  he  has  oaee 
waived,  when  it  was  directly  presented  to  him 
in  the  regular  course  of  l^jal  proceedings. 
Courts  of  equity  do  not  assist  those  whose  con- 
dition is  attributable  only  to  want  of  due  dili- 
^  i.7  How. 
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genoe,  nor  l«nd  their  aid  to  parties,  who,  har- 
Bi(  had  a  plain,  adequate  and  complete  reme- 
dy at  law,  have  purposely  omitted  to  avail 
themaelTcs  of  it. 

It  ia  suggested  that  eourta  of  equity  have  an 
447*]  original  jurisdiction  *in  cases  of  set-off, 
and  that  this  jurisdiction  is  not  taken  away  by 
the  statutes  of  set-off,  which  have  given  the 
right  at  law.  This  may  be  admitted,  though 
it  haa  been  found  exceedingly  difficult  to  de- 
termine what  was  the  original  jurisdiction  in 
equity  over  this  subject.  2  Sto.  Eq.  Jur.  656, 
6M.  But  whatever  may  have  been  its  exact 
limita,  there  can  be  no  doubt  that  a  party 
sued  at  law  has  his  election  to  set  off  his 
claim,  or  resort  to  his  separate  action.  And 
if  he  deliberately  elects  the  last,  he  cannot 
eome  into  a  court  of  equity  and  ask  to  be 
allowed  to  make  a  different  determination,  and 
to  be  restored  to  the  right  which  he  has  once 
voluntarily  waived. 

Barker  r.  Elkins,  1  Johns.  Ch.  465;  Greene 
T.  Darling,  6  Mas.  201. 

Similar  considerations  are  fatal  to  the  plain- 
tiff's claim  for  relief,  on  the  ground  that  the 
defendant  resides  out  of  the  State,  and  that 
therefore  he  should  have  the  aid  of  a  court  of 
equity,  to  subject  the  judgment  at  law  to  the 
payment  of  the  complainant's  claim.  When  the 
complainant  elected  not  to  file  these  claims  in 
set-off  in  the  action  at  law,  he  knew  that  de- 
fendant, who  was  plaintiff  in  that  action,  re- 
sided out  of  the  State.  If  that  fact  was  deemed 
by  the  complainant  insufficient  to  induce  him 
to  av*il  himself  of  his  complete  legal  remedy, 
it  can  hardly  be  supposed  that  it  'can  induce  a 
eonrt  of  equity  to  interpose  to  create  one  for 
him.  The  question  is  not  merely  whether  he 
now  has  a  legal  remedy,  but  whether  he  has 
had  one  and  waived  it.  And  as  this  clearly 
appears,  equity  will  not  interfere. 

Xha  decree  of  the  court  below  ia  affirmed. 


•80*]  VANE  A.  COY,  in  her  own  right,  and 
aa  Guardian  of  Lucy,  Benjamin,  Mary,  Ame- 
lia, and  Mehitable  Coy,  her  Minor  Children, 
Complainants  and  Appellants, 

V. 

CHARLES  MASON. 

(See   S.   C.   17  How.  680-686.) 

Jurisdiction — parties — evidence — admission    re- 
stricted to  words  used. 

Ob  Mil  prsjiDg  that  a  decree  of  partition  be  de- 
clared  void,  on   the  ground  of  fraad,   where   the 
Grtlea   interested   are   not   before   the   court,   the 
strict  Coort  has  no  jnrlsdlctlon. 

This  court,  for  same  reason,  cannot  take  Inrts- 
dlctlon  on  writ  of  error. 

•  Where  plaintiff  alleges  that  defendant  claim 
■Oder  a  cartaln  title,  which  the  answer  denies,  as 
statement.  In  an  agreed  statement  of  facts,  that 
defendsnt  claims  the  lands,  but  not  sdmltting  thst 
he  claimed  under  ssld  title.  Is  not  luffldent  to 
sostaia  plalntilTs  allegation. 

The  evidence  does  not  Identify  and  astsbllsb,  as 
against  defendsnt,  the  right  dslmed  by  plaintiff. 

IN  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Iowa. 
The  ease  is  stated  by  the  court. 
Mr.  FUtt  Smitli  for  the  plaintiff  In  error. 


Messrs.  Chase  and  Charles  Mason,  for  de- 
fendant in  error,  contended  that  Julien  Cardi- 
nell,  under  whose  deed  to  Coy  and  Brace  the 
plaintiff  claims,  never  had  any  interest  in  the 
half-breed  tract;  that  the  charge  of  fraud 
is  not  supported  by  the  slightest  proof  (2 
Greene,  100),  and  that  the  court  which  ren- 
dered the  decree  in  partition,  had  jurisdiction 
aa  determined  by  the  Supreme  Court  of  Iowa. 

Wright  V.  Marsh,  2  Ureene,  100. 

Mr.  Justice  McLean  delivered  the  opinion 
of  the   court: 

This  case  is  brought  before  us  on  a  writ  of 
error  to  the  District  Court  for  the  District  of 
Iowa. 

In  an  Indian  Treaty,  made  the  4th  of  Au- 
gust, 1824,  between  the  United  States  and  the 
Sac  and  Fox  tribes  of  Indians,  for  a  large  ces- 
sion of  territory  within  the  limits  of  the  State 
of  Missouri  and  elsewhere,  there  was  reserved 
the  small  tract  of  land  lying  between  the  Riv- 
ers Des  Moines  and  the  Mississippi,  and  the 
section  of  the  line  of  the  Treaty  between  the 
Mississippi  and  the  Des  Moines,  which  is  in- 
tended for  the  use  of  the  half-breeds  belonging 
to  the  Sac  and  Fox  nations;  they  holding  it, 
however,  by  the  same  title  and  in  the  same 
manner  that  other  Indian  titles  are  held. 

On  the  30th  of  June,  1834,  Congress  passed 
an  Act  relinquishing  all  the  right  and  title  of 
the  United  States  to  the  above  land,  and  vested 
the  title  in  the  half-breeds,  who,  at  the  pas- 
sage of  the  Act,  under  the  Indian  title,  had  a 
right  to  the  same. 

*In  1840,  Josiah  Spalding  and  others  [*681 
commenced  proceedings  in  the  District  Court  of 
Lee  County,  Iowa,  for  a  partition  of  the  tract 
among  the  respective  owners,  against  Euphras- 
ine  Antaga  and  others.    Notice  was  given  by 

Sublication   in   a   newspaper,   and   after   some 
elays,  a   partition  was  made  by  consent  of 
parties. 

The  complainants  in  their  bill  represent  that 
Elizabeth  Cardinell,  alias  Elizabeth  Antaga, 
was  a  half-breed  of  the  Sac  and  Fox  nation  of 
Indians,  and  the  sister  of  Euphraaine  Antaga, 
and  in  her  lifetime  was  entitled  to  one  full 
original  share  in  the  above  tract.  That  in  the 
vear  1833  the  said  Elizabeth  Cardinell  died, 
leaving  St.  Paul,  Eustace,  Eli,  Pierre  and  Jul- 
ien CStrdinell,  her  chillren  and  only  heirs. 
That  these  children  were  all  half-breeds,  bom 
before  the  4th  of  August,  1824,  and  were  enti- 
tled, in  their  own  right,  each  to  a  share  in  the 
land.  That  after  the  30th  of  June,  1834,  and 
before  the  14th  day  of  April,  1840,  all  of  the 
said  heirs  died,  except  Julien  Cardinell,  who 
became  the  owner  of  the  shares  of  bis  mother 
and  brothers. 

In  1841  the  land  was  divided  into  one  hun- 
dred and  one  shares,  among  persons  claiming 
to  be  the  owners.  Samuel  Marsh,  William  E. 
Lee  and  Edward  C.  Delevan  were  trustees  for 
certain  claimants,  called  the  New  York  Com- 
pany, and  were  made  defendants  to  the  peti- 
tion for  partition;  and  they  claimed  one  snare 
under  Eustace  Cardinell,  and  two  thirds  of  a 
share  under  Elizabeth  Antaga,  by  the  heirs  of 
Eli  and  Eustace  Cardinell.  But  the  trustees 
filed  no  title  papers  or  exhibits,  showini;  their 
right  to  the  one  and  two  third  shares  claimed 
by  them,  and  to  wUeh  JuUeia  '««&  cbIVUmI. 
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The  complainants  further  represent,  that  when 
the  petition  for  partition  was  filed,  Julien  was 
»  resident  of  Prairie  du  Chien,  in  the  Terri- 
tory of  Wisconsin,  a  distance  of  more  than 
two  hundred  miles  from  the  half-breed  tract, 
and  that  he  had  no  notice,  etc.  That  the  con- 
sent of  the  decree  was  a  fraudulent  device  by 
the  parties,  and  is  consequently  void.  That 
Marsh,  Lee,  and  Delevan  had  no  right  to  the 
one  and  two  thirds  shares  claimed;  they  drew 
the  said  shares  under  the  agreed  plan  of  divi- 
sion, without  right,  etc. 

The  complainants  allege  that  they  claim  un- 
der a  deed  of  conveyance  from  Julien  Cardi- 
nell,  dated  25th  of  February,  1848,  and  by  de- 
scent, the  one  and  two  -thirds  shares.  These 
shares,  it  is  alleged,  were  disposed  of  by 
Ilarsh,  Lee  and  Delevan,  to  Mason,  the  de- 
fendant, in  1852,  who  now  claims  them;  that 
he  is  now  in  possession  of  the  land,  enjoying 
the  rents  and  profits,  and  refuses  to  account, 
etc.  Other  allegations  of  fraud  are  made,  of 
which  Mason  had  notice,  etc.,  and  the  com- 
plainants pray  that  the  decree  of  partition  may 
tw  set  aside  and  annulled,  as  fraudulent 
SSa*]  *and  void,  and  that  a  repartition  may 
be  had,  and  that  the  complainants  may  be  al- 
lowed their  interest  in  the  land,  etc. 

The  defendant  demurs  to  the  bill,  and  also 
answers,  not  waiving  his  demurrer,  etc 

He  admits  that  Elizabeth  Cardinell  was  a 
half-breed,  but  denies  that  the  children,  whose 
names  are  stated  in  the  petition,  were  half- 
breeds  of  the  Sac  and  Fox  nations,  their 
father  being  a  white  man.  He  admits  the 
death  of  the  persons  stated  by  the  complain- 
ants, in  their  petition,  and  that  Marsh,  Lee, 
and  Delevan,  as  trustees,  etc.,  claimed  one 
share  under  Eustace  Cardinell,  and  two  thirds 
of  a  share  under  Elizabeth  Cardinell,  called 
Antaga,  through  Eli  and  Eustace  Cardinell, 
heirs,  etc  But  he  denies  that  the  trustees 
ever  drew  or  received  the  said  one  and  two 
thirds  of  a  share,  or  any  portion  thereof,  as 
set  forth  in  the  petition,  or  in  any  other  man- 
ner; and  he  denies  the  allegations  of  fraud,  etc 

"The  parties  agreed  to  the  following  facts: 
That  Elizabeth  Uirdinell  was  a  half-breed  of 
the  Sac  and  Fox  nations  of  Indians,  and  died 
in  1826,  leaving  Julien  Cardinell  and  his  four 
brothers,  St.  Paul,  Eustace,  Eli,  and  Pierre,  her 
ehildren,  whose  father  was  a  white  man.  Jul- 
ien was  bom  in  1821,  and  his  brothers  prior 
to  the  year  1824.  All  the  children  of  the  said 
Elizabeth  were  living  on  the  30th  of  June, 
1834,  and  all,  except  Julien,  died  unmarried 
before  1840,  leaving  no  children.  In  1848 
Julien  conveyed  to  Coy  and  Brace,  by  a  deed 
which  is  to  be  produced  in  court.  Coy  died  in 
1849,  leaving  the  present  plaintiff  as  his  widow, 
and  a  family  of  children.  Brace  died  about 
the  same  time,  leaving  also  a  widow  and  chil- 
dren, who  reside  in  Iowa." 

"Th«  title  of  the  half-breeds  of  the  Sac  and 
Fox  nations  of  Indians  appears  by  the  Treaty 
of  August,  1824,  and  the  Act  of  Congress  of 
June  30,  1834.  It  is  admitted  that  there  were 
one  hundred  and  one  true,  original  half-breeds 
who  were  entitled  to  shares." 

■The  record  of  the  partition  suit  is  to  be 
regarded  as  in  evidence,  and  either  party  may 
use  any  portion  of  it  in  the  Supreme  Court, 
whether  the  same  is  used  in  the  District  Court 
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or  not ;  but  the  following  facts  are  admitted  to 
be  true  unless  contradicted  by  the  record.  The 
suit  for  partition  was  commenced  in  the  spring 
of  1840.  Lregal  notice  thereof  was  g^ven  by 
publication,  and  no  other  service  was  made  on 
any  of  the  defendants  in  that  suit.  The  case 
would  have  regularly  come  up  for  hearing  in 
October,  1840,  but  was  postponed  till  April 
following,  to  give  more  abundant  time  for  all 
persons  interested  to  appear  and  present  their 
claims.  Marsh,  Lee  and  Delevan  were  defend- 
ants in  that  suit;  they  claimed  upwards  of 
sixty  shares,  and  among*  them  were  [*S83 
the  one  and  two  thirds  shares,  aa  set  forth 
in  the  petition  in  this  suit.  In  the  judgment  of 
^rtition  forty-one  shares  were  allowed  than. 
Elizabeth  Cardinell  is  the  same  person  aa  Eliz- 
abeth Antaga,  and  is  a  sister  of  Euphrasine 
Antaga." 

"The  defendant  in  this  auit  has  become  a 
purchaser  of  the  interests  owned  by  Marsh, 
Lee  and  Delevan,  as  will  be  more  fully  rihown 
by  their  deed  to  him.  More  than  $100,000  of 
the  purchase  money  remains  unpaid.  Marsh, 
Lee  and  Delevan  are  not  residents  of  the  State 
of  Iowa." 

"At  the  time  of  the  partition,  Julien  Cardi- 
nell was  absent  from  the  Territory  of  Iowa,  re- 
siding in  Prairie  du  Chien,  more  than  two 
hundred  miles  distant.  The  ooimtry  at  the 
time  was  new.  He  was  ignorant  and  illiterate. 
There  was  no  guardian  appointed  for  him,  nor 
any  person  present  in  court  to  represent  his 
rights.  There  is  no  exhibit  on  record  tend- 
ing to  show  that  Marsh,  Lee  and  Delevan,  or 
either  of  them,  had  any  right  to  the  shares  of 
the  said  Julien,  or  to  any  interest  derived  from 
either  of  his  brothers,  or  from  his  mother. 
The  half-breed  tract  contains  about  120,000 
acres  of  land.  Keokuk  is  a  large  town  situ- 
ated on  the  tract." 

"The  claimant*  in  the  tract  are  very  numer- 
ous, amounting  to  several  hundreds.  It  would 
be  impracticable  to  make  them  all  parties.  In 
the  partition  suit  no  one  but  Marsh,  Lee  and 
Delevan  laid  claim  to  any  share  under  any  of 
the  Cardinells,  with  the  exception  of  oae  half 
of  one  share,  which  was  drawn  by  Ebeneser  D. 
Ayres." 

"The  whole  tract  was  divided,  but  no  part 
was  set  off  to  the  said  Julien,  and  no  mention 
is  made  of  his  rights  in  said  record.  He  had 
no  guardian  and  no  notice,  except  the  con- 
structive  notice  by  newspaper  publication  in 
Iowa." 

The  bill  prays  that  the  decree  of  the  Dis- 
trict Court,  on  the  ground  of  fraud,  may  be  de- 
clared void,  so  far  as  the  right*  of  the  com- 
plainants are  affected,  and  that  a  repartition  of 
the  land  may  be  ordered.  But  there  is  no  evi- 
dence of  fraud,  unless  it  be  inferred  from  the 
facts  admitted.  The  facts  in  regard  to  the  par- 
tition suit  are  admitted,  unless  contradicted  by 
the  record;  but  the  record  of  that  proceeding; 
is  not  before  us,  and  without  it  we  are  unable 
to  determine  the  extent  of  the  admissions.  It 
there  were  evidence  of  fraud  in  the  partition, 
we  could  not  take  jurisdiction  of  that  proceed- 
ing, as  the  parties  interested  are  not  before  us; 
and  for  the  same  reason  the  District  Court  had 
no  jurisdiction  of  this  part  of  the  case. 

The  answer   denies  that  the  one  and   two 
thirds  shares  claimed  were  allowed  to  Marsh. 
^  ta  How. 
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Lee  and  Delevan,  and  there  is  nothing  in  the 
(idmission  of  facts  which  disproves  the  answer 
in  this  respect.  The  defendant  admits  that 
KS4*]  the  trustees  claimed  these  'shares,  but 
it  ia  not  admitted  that  they  were  allowed  to 
Miem  in  the  partition.  The  evidence  does  not 
identify  and  establish,  as  against  the  defend- 
ant, the  right  claimed  by  the  complainant. 

The  decree  of  the  Circuit  Court,  which  dis- 
missed the  bill,  is  affirmed. 


45e»]  'SAMUEL  H.  CARPENTER,  Aoting  Ex- 
ecutor, and  Charles  Wilkins  Short,  and  I. 
Cleves  Short,  Executors  named,  and  Resid- 
uary Legatees  in  the  will  of  William  Short, 
Deceased,  PIffs.  in  Er., 

V. 

THE    COMMONWEALTH   OF    PENNSYLVA- 
NIA. 

(See  8.  C.  17  How.  466-t64.) 

Jurisdiction  to  revise  state  law— ex  post  facto 
laws. 

Id  1826  a  law  of  PennsTlTsnla  provided  that  all 
Inheritances  "being  wltbin  this  Commonwealtb" 
■boold  be  taxed,  which  should  devolTe  "upon  any 
other  than  the  father,  motber,  wife,  children  or 
lineal  descendants"  of  any  decedent. 

In  March,  1850,  by  an  explanatory  Act,  It  was 
declared  tbat  the  words  "being  within  this  Com- 
monwealtb" shall  be  so  construed  as  to  relate  to  all 
persona  who  have  been  at  the  time  of  their  decease, 
or  now  may  be,  domiciled  within  this  Common- 
wealtb, as  well  as  to  estates. 
\  A  dtlsen  of  that  State  died  before  the  passage  of 
(be  lart  Act.  leaving  property  to  friends  and  col- 
lateral relatives  residing  out  of  the  State.  The 
will  was  proved  In  1840,  and  settlement  of  estate 
made  Jnne,  18S0.  Property  left  was  securities, 
•tocka.  loans  and  other  property  not  within  the 
State  at  tbe  settlement.  The  tax  was  assessed 
thereon,  which  was  affirmed  by  the  Supreme  Court 
of  tbat  State. 

Held,  this  court  has  no  authority  to  revise  the 
Act  of  Pennsylvania.  It  does  not  violate  the  Con- 
stitution, treaties  or  laws  of  tbe  United  States. 

The  personal  estate  belongsHo  the  rzrciitor.  If 
tbe  State,  during  the'  period  of  Its  sdmlnlstratlon 
and  control,  tax  It,  there  la  nothing  In  tbe  Con- 
stitution and  laws  of  the  United  Stales  to  prevent 
It. 

Tbe  Act  Is  not  an  ex  post  facto  law,  within  sec. 
10,  art.  1  of  Constitution  of  U.  8.  The  term  ex 
post  facto  relates  to  criminal  cases  only. 

Argued  Jan.  31,  1865.      Decided  Feb.  13,  1866. 

IN  ERROR  to  the  Supreme  Court  of  Penn- 
sylvania. 

The  case  ia  stated  by  the  court. 

Mesara.  T.  Ewing  and  Samuel  M.  Hart, 
for  plaintiffs  in  error: 

1.  The  construction  of  the  Act  of  1826  and 
the  situa  of  the  personal  estate  of  the  decedent 
dooiieiled  in  Pennsylvania  at  the  time  of  his 
death,  are  matters  for  the  determination  of  the 
Pennsylvania  courts. 

As  the  situs  of  personal  estate  of  decedent 
the  law  in  that  State  is  well  settled. 

Mothland  v.  Wireman,  3  Pa.  187. 

In  the  case  of  The  Commonwealth  t.  Smith, 
5  Barr.  144,  it  was  decided  by  the  Supreme 
Court  of  Pennsylvania  that  personal  property 
within  the  State  was  subject  to  taxation  where 
the  domieil  of  deoeaen<;  was  in  anotner  State — 
the  direct  reverse  of  the  English  doctrine — and 
it  k  the  law  as  settled  in  Pennsylvania  that 
govema  in  this  caae. 
19  Zi,  ed. 


Ohio  Life  Ins.  Co.  v.  Debolt,  16  How.  431, 
432. 

2.  That  the  Act  of  1850  professes  to  be  ex- 
planatory of  the  Act  of  1826  does  not  help  it  in 
the  least.  If  a  direct  Act  levying  a  tax  or 
penalty  on  past  cases  of  collateral  inheritance 
would  be  ex  post  facto  within  the  meaning  of 
the  Constitution  of  the  United  States,  so  is 
this;  as  if  the  Act  of  1826  provided  for  the 
punishment  of  crimes,  a  declaratory  law  of 
1860  could  not  extend  its  provisions  to  acts 
committed  prior  to  the  declaratory  law,  no 
more  than  an  original  law  could  punish  a  fact 
as  a  crime. 

3.  We  have  here,  then,  a  retroactive  law, 
which  takes  the  property  of  an  individual  to 
the  use  of  a  state  because  of  a  fact  which  had 
occurred  prior  to  the  passage  of  the  law.  And 
we  suppose  it  is  quite  immaterial  whether  it  is 
seized  to  the  use  of  the  State  by  the  name  of 
tax,  fine,  penalty  or  forfeiture,  so  that  it  is 
seized  by  virtue  of  a  lex  post  factum.  This 
court  has  decided  in  cases  which  raised  tho 
question  that  the  clause  in  the  lOtli  section,  1st 
article  of  the  Constitution  of  the  United  States, 
which  provides  that  no  state  shall  pass  any 
"ex  post  facto  law,"  does  prohibit  the  States 
from  making  past  acts  penal,  which,  when  per- 
formed, were  attended  with  no  punishment  or 
penalty;  and  it  equally  prohibits  them  from  in- 
creasing any  punishment  or  penalty  by  laws 
after  the  fact. 

The  State  cannot  by  law  of  to-day  forfeit  to 
itself  the  lands  or  goods  of  B  because  of  some 
fact  done  or  suffered  by  B  yesterday,  and 
which  did  not  then  by  law  work  a  forfeiture 
or  make  his  land  or  goods  the  property  of  the 
State.  This  would  be  according  to  the  con- 
struction of  the  court  ex  post  facto. 

The  Constitution  of  the  United  States  does 
not  apply  alone  in  cases  where  an  act,  inno- 
cent when  done,  is,  by  a  subsequent  law,  de- 
clared to  be  a  crime  and  punished  as  such, 
but  also  to  cases  where  a  past  fact  giving  no 
right  to  the  State,  the  property  of  the  individ- 
ual is,  by  an  after  law,  made  the  occasion  of 
burdening  him  with  fine,  forfeiture  or  assess- 
ment. This  case,  then,  comes  literally  within 
the  prohibitory  clause  of  the  Constitution.  It 
is  ex  post  factum. 

The  intent  and  the  just  effect  of  this  consti- 
tutional provision  is,  to  protect  the  individual 
in  his  person  and  property  against  punishment 
or  confiscation  by  the  State,  under  a  law  oper- 
ating upon  a  past  fact. 

4.  We  contend  also  that  this  law  in  its  retro- 
active effect  impairs  the  obligation  of  a  eon- 
tract. 

When  Carpenter,  the  executor,  took  upon 
himself  the  execution  of  the  will,  he  entered  in- 
to a  contract  implied  in  law  to  pay  over  to  the 
legatees  what  should  remain  in  his  hands  after 
paying  debts  and  such  charges  as  the  law  at- 
tached to  the  estate  and  its  administration. 
That  sum  was  about  $43,000.  The  Act  of 
March  llth,  1850,  intervened  and  requires  the 
executor  to  pay  $25,000  of  that  sum  to  the 
State,  and  but  $18,000  to  the  legatees  in  dis- 
charge of  his  implied  contract. 

This  law  therefore  greatly  impairs  the  obliga- 
tion of  this  contract,  for  if  the  law  be  obliga- 
tory it  at  once  absolve*  the  vxecutm  {Ttna  \.Va 
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obligation  of  his  contract  with  the  legatees, 
just  to  the  extent  that  it  requires  him  to  pay 
to  the  State,  and  it  is  because  of  a  fact  which 
occurred  before  the  passage  of  the  law. 

Presbyterian  Church  v.  Wallace,  3  Rawie, 
132;  Ogden  v.  Blackledge,  2  Cr.  276;  N.  J.  v. 
Wilson,  7  Cr.  166;  hiturges  ▼.  Crowninslueld,  4 
Wh.  122;  Bronson  t.  Kinzie,  1  B/>w.  311;  see 
also,  Dartmouth  College  t.  Woodward,  4  Wh. 
518;  McCulloch  v.  Maryland,  4  Wh.  316;  Provi- 
dence Bank  t.  Billings,  4  Pet.  ^59;  Charles 
River  Bridge  t.  Warren  Bridge,  11  Pet.  540, 
Oil;  Gordon  v.  Appeal  Tax  Court,  3  How.  133; 
Planters'  Bank  ▼.  Sharp,  0  How.  316;  West 
River  Bridge  Co.  ▼.  Dix,  6  How.  631;  Paup  v. 
Drew,  10  Sow.  218;  Woodruff  v.  Trapnall,  10 
How.  204;  East  Hartford  v.  Hartford  Bridge 
Co.  10  How.  S3S. 

Messrs.  K.  K.  Scott,  Samuel  Hood,  and  F.  W. 
Hughes,  for  defendant  in  error: 

1.  It  does  not  appear  that  the  Supreme 
Court  of  the  United  States  has  jurisdiction  of 
the  cause. 

2.  It  does  not  »PP«ir  that  there  was  drawn 
in  question  in  the  Supreme  Court  of  Pennsyl- 
vania any  of  the  causes  or  grounds  alleged  in 
the  said  writ  of  error. 

3.  It  does  not  appear  that  the  validity  of  the 
Pennsylvania  Act  of  Assembly  of  Mar.  11, 
1850,  was  called  in  question  in  the  Supreme 
Court  of  Pennsylvania  on  the  ground  of  its 
repugnancy  to  the  Constitution  of  the  United 
States. 

4.  Nor  that  any  such  question  was  decided. 
6.  Because  it  appears  thereby  that  Charles 

Wilkins  Short  ana  I.  Cleves  Short,  two  of  the 

Elaintiffs  in  error,  were  not  parties  to  the  cause 
I  the  Supreme  Court  of  Pennsylvania,  nor 
were  any  of  the  decrees  of  said  court  rendered 
against  them,  or  either  of  them,  therein. 

6.  Because  no  valid  return  appears  to  have 
been  made  to  said  writ  of  error. 

7.  Because  it  appears  by  the  certificate  of 
prothonotary  of  the  Supreme  Court  of  Penn- 
sylvania, that  the  record  in  The  Matter  of  the 
Estate  of  William  Short,  Deceased,  was  remit- 
ted by  the  State  Court  to  the  Register's  Court 
for  the  City  and  County  of  Philadelphia  on  the 
17th  day  of  June,  1851,  and  has  not  since  been, 
and  is  not  now,  in  the  custody  or  control  of  the 
State  Supreme  Court  of  Pennsylvania,  «r  any 
officer  thereof. 

As  to  the  first  four  points. 

The  Supreme  Court  of  the  United  States  has 
Jurisdiction  to  review  the  questions  by  writ  of 
error,  only  where  the  validity  of  the  State  law 
is  questioned  on  the  ground  that  it  is  repug- 
nant to  the  Constitution,  treaties  or  laws  of 
the  United  States. 

The  Commonwealth  Bank  of  Kentncl^  r. 
Griffith,  14  Pet.  56;  Lawler  v.  Walker,  14  How. 
140,  152;  Crowell  v.  Randell,  10  Pet.  368,  in 
which  Mr.  Justice  Story  reviews  the  previous 
cases,  etc.  See,  also,  Ohio  Life  Insurance  v. 
DeBoIt,  16  How.  416;  Taney,  C.  J.  428,  etc.; 
State  Bank  of  Ohio  v.  Knoop,  16  How.  360; 
McLean,  J.  p.  S84,  etc. 

To  give  jurisdiction  to  the  Supreme  Court  of 
the  United  States  under  the  25th  section  of  the 
Judiciary  Act  it  must  appear  on  the  record 
itself  to  be  one  of  the  cases  enumerated  in  that 
section;  and  nothing  out  of  the  record  can  be 
taken  hito  consideration. 

tas 


Armstrong  v.  The  Treasurer  of  Atlieaa 
County,  16  Pet.  281,  285;  1  Curtis,  Com.  see. 
270. 

Retrospective  laws  are  forbidden  to  th« 
States,  only  when  in  civil  cases  they  impair  thii 
obligation  of  contracts,  or  in  criminal  caae4 
where  they  are  ex  post  facto. 

Calder  v.  Bull,  3  Dall.  386. 

Where  a  retrospective  law  of  a  state  afTecta 
vested  rights,  the  Supreme  Court  of  the  United 
States  has  jurisdiction  only  where  such  ri^ts 
are  grounded  on  contract. 

The  Charles  River  Bridge  T.  The  Warren 
Bridge,  11  Pet.  420,  535,  547;  1  Curt.  Com. 
sec.  253,  244,  note  1;  The  Providence  Bank  v. 
Billings,  4  Pet.  614,  668,  561. 

As  to  the  fifth  point.  Strangers  to  the  judg- 
ment or  decree  in  the  court  bielow  cannot  sue 
out  a  writ  of  error,  tix>ugh  they  may  have  an 
interest  in  the  result  or  proceeds  of  such  judg- 
ment or  decree. 

Bayard  v.  Lombard,  9  How.  630;  Boyle  t. 
Zacharie,  6  Pet.  655;  1  Curt.  Com.  sec.  3613. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

The  Legislature  of  Pennsylvania,  in  1826, 
adopted  a  law  by  which  all  inheritances,  "being 
within  this  Commonwealth,"  which,  by  the 
intestacy  of  the  will  of  any  decedent,  should 
devolve  "upon  any  other  than  the  father, 
mother,  wife,  children  or  lineal  descendanta" 
of  such  person,  should  he  be  subject  to  the  pay- 
ment of  a  tax,  now  fixed  at  five  per  cent. 

Purd.  Dig.  138,  sec.  1. 

The  assessments  under  this  Act  were  confined 
to  the  property  which  might  be  within  the 
Commonwealth. 

The  Commonwealth  v.  Smith,  5  Barr.  142. 

In  March,  1850,  by  an  explanatory  Act,  it 
was  declared  that  the  words  "being  within 
this  Commonwealth,  shall  be  so  construed  as  to 
relate  to  all  persons  who  have  been  at  the  time 
of  their  decease,  or  now*  may  be,  domioiled 
within  this  Commonwealth,  as  well  as  to 
estates;  and  this  is  declared  to  be  the  true  in- 
tent and  meaning  of  this  Act." 

William  Short,  a  citizen  of  Pennsylvania, 
died  within  the  State  a  few  months  previous 
to  the  passage  of  this  Act,  leaving  his  property 
to  friends  and  collateral  relations,  the  principal 
of  whom,  the  residuary  legatees,  reside  beyond . 
the  limits  of  the  State.  The  will  was  proven 
by  a  resident  executor,  in  December,  1849,  be- 
fore the  Register's  Court  in  Philadelphia,  and 
a  settlement  was  made  with  that  court  in 
June,  of  the  following  year.  In  that  settle- 
ment the  executor  represented  that  a  portion  oT 
the  estate,  consisting  of  securities,  stocks,  loans 
and  evidences  of  debt  and  property,  was  not 
within  the  Commonwealth,  and  offered  to  pay 
the  tax  for  the  property  within,  under  the  Act 
of  1826,  and  denied  the  validity  of  the  assess- 
ment under  the  Act  of  1850.  The  tax  waa 
assessed  upon  the  entire  personal  estate,  with- 
out reference  to  its  locality  by  the  court,  and 
its  judgment  upon  this  subject  was  affirmed  by 
the  Supreme  CJourt,  to  which  it  was  removed 
by  certiorari.  That  'court  says:  "More  [*449 
pointed  words  to  make  the  Act  of  1850  retro- 
spective could  not  be  chosen;  and  it  will  scaroe 
be  said  the  Legislature  had  not  power  to  make 
it  so,  at  least  while  the  assets  remain  in  the 
^  it  How. 
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li*iid«  of  the  executor  m  administrator.  Ko 
clause  of  the  Constitution  forbids  it  to  extend 
a  tax  already  laid,  or  to  tax  assets  not  taxed 
before;  and  in  establishing  its  peculiar  in- 
terpretation it  has  only  done  indirectly  what 
it  was  competent  to  do  directly."  The  Su- 
preme Court  thus  interprets  the  Act  of  1850,  as 
if  it  read:  "That  assets  in  the  hands  of  an 
executor  for  distribution  among  the  collateral 
relations  of,  or  strangers  to  the  decedent,  shall 
be  subject  to  a  tax  of  five  per  cent." 

This  court  has  no  authority  to  revise  the  Act 
of  Pennsylvania,  upon  any  grounds  of  justice, 
policy,  or  consistency  to  its  own  constitution. 
These  are  concluded  by  the  decision  of  the 
public  authorities  of  the  State,    The  only  in- 

2 airy  for  this  court  is,  does  the  Act  violate  the 
k>nstitution  of  the  United  States  or  the  treat- 
ies and  laws  made  under  it? 

The  validity  of  the  Act,  as  affecting  suc- 
eessions  to  open  after  its  enactment,  is  not  con- 
tested; nor  is  the  authority  of  the  State  to  levy 
taxes  upon  personal  property  belonging  to  its 
citizens,  but  situated  beyond  its  limits,  denied. 
But  the  complaint  is,  that  the  application  of 
the  Act  of  1826,  by  that  of  1850,  to  a  succession 
already  in  the  course  of  settlement,  and  which 
had  been  appropriated  by  the  last  will  of  the 
decedent,  involved  an  arbitrary  change  of  the 
existing  laws  of  inheritance  to  the  extent  of 
this  tax,  in  the  sequestration  of  that  amount 
for  the  uses  of  the  State.  That  the  rights  of 
the  residuary  legatees  were  vested  at  the  death 
of  the  testator,  and  from  that  time  those  per- 
sons were  non-residents,  and  the  property  taxed 
was  also  beyond  the  State;  and  that  the  State 
has  empl<^ed  its  power  over  the  executor  and 
the  property  within  its  borders,  to  accomplish 
a  measure  of  wrong  and  injustice.  That  the 
Act  contains  the  imposition  of  a  forfeiture  or 
penalty,  and  is  ex  post  facto.  It  is  in  some 
sense  true,  that  the  rights  of  donees  under  a 
will  are  Tested  at  the  death  of  the  testator; 
and  that  the  acts  of  administration  which 
follow  are  conservatory  means,  directed  by  the 
State  to  ascertain  those  rights,  and  to  accom- 
plish an  effective  translation  of  the  dominion  of 
the  decedent  to  the  objects  of  his  bounty;  and 
the  legislation  adopted  with  any  other  aim  than 
this,  would  justify  criticism,  and  perhaps  cen- 
sareu  But  until  the  period  for  distribution  ar- 
rives, the  law  of  the  decedent's  domicil  attaches 
to  the  property,  and  all  other  jurisdictions  re- 
fer to  the  place  of  the  domicil,  as  that  where 
the  distribution  should  be  made.  The  will  of  the 
testator  is  proven  there,  and  his  executor  re- 
4SS*1  ceives  his  authority  to  collect  'the  prop- 
erty by  the  recognition  of  the  legal  tribimals 
of  that  place.  The  personal  estate,  so  far  as 
it  has  a  determinate  owner,  belongs  to  the 
exeeutor  thus  constituted.  The  rights  of  the 
donee  are  subordinate  to  the  conditions,  for- 
malities, and  administrative  control,  prescribed 
by  the  State  in  the  interests  of  its  public  or- 
der, and  are  only  irrevocably  established  upon 
its  abdication  of  this  control,  at  the  period  of 
distribotion.  If  the  State,  during  this  period 
of  administration  and  control  by  its  tribunals 
and  their  appointees,  thinks  fit  to  impose  a 
tax  upon  the  property,  there  is  no  obstacle  in 
the  Constitntion  and  laws  of  the  United  Slates 
to  prevent  it. 


Ennis  t.  Smith,  14  How.  400;  In  re  Ewin,  1 
Cr.  &,  Jer.  151;  1  Barb.  Ch.  180;  6  W.  H.  &  Q. 
217 ;  21  Conn.  677. 

The  Act  of  1850,  in  enlarging  the  operation 
of  the  Act  of  182G,  and  by  extending  the  lan- 
guage of  that  Act  beyond  its  legal  import,  is  re- 
trospective in  its  form;  but  its  practical  agency 
is,  to  subject  to  assessment,  property  liable  to 
taxation,  to  answer  an  existing  exigency  of  the 
State,  and  to  be  collected  in  the  course  of 
future  administration;  and  the  language  retro- 
spective is  of  no  importance,  except  to  describe 
the  property  to  be  included  in  the  assessment. 
And  as  the  Supreme  Court  has  well  said,  "in 
establishing  its  peculiar  interpretation,  it  (the 
Legislature)  has  only  done  indirectly  what  it 
was  competent  to  do  directly." 

But  if  the  Act  of  1850  involved  a  change  in 
the  law  of  succession,  and  could  be  regarded 
as  a  civil  regulation  for  the  diviai(m  of  the 
estates  of  unmarried  persons  having  no  lineal 
heirs,  and  not  as  a  fiscal  imposition,  this  court 
could  not  pronounce  it  to  be  an  ex  post  facto 
law  within  the  10th  section  of  the  let  article  of 
the  Constitution.  The  debates  in  the  federal 
convention  upon  the  Constitution  show  that 
the  terms  "ex  post  facto  laws"  were  understood 
in  a  restricted  sense,  relating  to  criminal  cases 
only,  and  that  the  description  of  Blackstone  of 
such  laws  was  referred  to  for  their  meaning. 

3  Madison  Pap.  1399,  1450,  1579. 

This  signification  was  adopted  in  this  court 
shortly  after  its  organization,  in  opinions  care- 
fully prepared,  and  has  been  repeatedly  an- 
nounced  since    that    time. 

Calder  v.  Bull,  3  Dall.  386;  Fletcher  t.  Peck, 
6  Cr.  87;  8  Pet.  88;  11  Pet.  421. 

The  same  words  are  used  in  tiie  constitutions 
of  many  of  the  States,  and  in  the  opinions  of 
their  courts,  and  by  writers  upon  public  law, 
and  are  uniformly  understood  in  this  restricted 
sense. 

3  N.  H.  376;  6  Mon.  133;  0  Mass.  363; 
6  Binn.  271;  4  Oa.  208. 

The  plaintiff's  argument  concedes  that  his 
case  is  not  within  the  scope  of  this  clause  of 
the  Constitution,  unless  its  limits  are 
'enlarged  to  embrace  civil  as  well  as  ['464 
criminal  cases;  and  he  insists  that  the  court 
should  depart  from  the  adjudications  heretofore 
made  upon  this  subject.  But  this  cannot  be 
done.  There  is  no  error  in  the  record,  and  the 
judgment  of  the  Supreme  Court  is  affirmed. 

Decree  of  the  Supreme  Court  affirmed  with 
costs. 


AMOS  J.  BRUCE  and  Franklin  Steele,  Pl'ffs 
in  Er., 

V. 

,  THE  UNITED  STATES. 

(See   S.   C.   17   How.   437-443.) 

Official  bond— liability  of  sureties — what  is  evi- 
dence of  appointment  and  of  account. 

In  setlon  npon  official  bond  of  Indian  agent, 
asnlnut  principal  nnd  suietles,  a  trnnscrlpt  from 
tlip  hooks  of  the  Treasury  neptrtmcnt.  stntinc  the 
nfflcer'a  accoiint.  is  admissible  In  evidence,  under 
the  Acts  of  ron.eress. 


NoTB— I,inhlilty  of  snretles  tor  second  term — 
see  note,  1  ti.B.A.  118. 
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The  transcript  Is  only  prima  facie  evlfence;  If 
tbe  party  disputes  any  of  toe  cbarges,  be  cnn  obtain 
the  orlglnul  vouchers  on  which  ne  was  charged, 
and  show  the  error. 

Authenticated  copies  of  his  receipts  or  vouchers 
need   not   accompany   the  transcript. 

It  It  appeared  on  tbe  account  that  an  Iteita  was 
rharged,  of  which  the  accounting  offlccrs '  could 
have  no  official  knowledge,  t'y6  transcript  J  would 
not  b«  evidence  to  support   that  charge. 

The  sureties  of  a  reappointed  officer  are  liable 
for  any  balance  In  his  bonds  at  the  time  of  his 
reappointment,  which  he  received  in  bis  preceding 
term. 

The  sureties  In  the  second  term  of  oOlce  are  not 
liable  for  a   default  committed   In   bis  first. 

But  no  default  will  -be  presumed  because  a  bal- 
ance appears  to  have  been  In  his  bands  at  tbe  end 
of  bis  nrst  term. 

The  burden  of  proof  Is  on  defendants  to  show 
a  default,  If  any  nad  occurred. 

It  was  not  necessary  to  produce  the  officer's  com- 
mission or  a  certlhed  copy  to  prove  bis  appoint- 
ment. 

The  recital  of  his  appointment  In  the  bond  on 
which  the  action  la  brought,  estops  the  obtlsors  in 
the  bond  from  denying  It 

Ai^gued  Jan.  30,  1855.    Decided  Feb.  14,  18SS. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
ftates  for  the  District  of  Missouri. 
The  case  is  stated  by  the  court. 
Mr.  H.  Leslie  for  the  plaintiffs  in  error. 
Mr.   C.   Cnshing,  Att'y-Gen.,   for   defendant 
in  error. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

4S8*]  *The  writ  of  error  in  this  case  is 
brought  upon  .a  judgment  obtained  by  the 
United  States  in  the  Circuit  Court  for  the 
District  of  Missouri. 

It  appears  that  Bruce,  one  of  the  plaintiffs  in 
error,  was  appointed  agent  for  the  Sioux  tribe 
of  Indians  in  1844,  and  gave  the  bond  on  which 
this  suit  is  brought  for  the  faithful  perform- 
ance of  his  official  duty.  Franklin  Steele,  the 
other  plaintiff  in  error,  and  John  Atchison, 
were  sureties  in  the  bond;  and  Atchison  hav- 
ing died  pending  the  suit  in  the  Circuit  Court, 
it  abated  as  to  him ;  and  the  judgment  in  favor 
of  the  United  States  was  rendered  against  the 
plaintiffs  in  error.  The  breach  assigned  is,  that 
there  was  a  balance  in  Bnice's  hands  on  the  Ist 
of  July,  1848,  of  $10,191.69,  which  he  refused 
to  turn  over  and  pay  to  the  United  States  when 
required  to  do  so. 

Bruce  had  held  the  same  appointment  for 
four  years,  before  he  received  the  one  of  which 
we  are  now  speaking,  and  his  account  with 
government  begins  in  May,  1840. 

At  the  trial  the  United  States  offered  in  evi- 
dence a  transcript  from  the  books  of  the  Treas- 
ury Department,  stating  the  account  of  Bruce 
from  the  time  of  his  first  appointment.  Ac- 
cording to  this  account,  the  balance  above  men- 
tioned was  due  to  the  United  States^  but  Bruce 
claimed  various  additional  credits,  amounting 
altogether  to  $6,931.68,  which  had  been  disal- 
low^ or  suspended  by  the  accounting  officers, 
as  appears  oy  the  closing  account,  usually 
called  the  statement  of  differences. 

The  United  States  further  offered  the  tran- 
script of  a  letter  from  the  second  auditor,  whose 
duty  it  was  to  settle  this  account,  addressed  to 
Bruce,  stating  the  balance  due  from  him,  ac- 
cording to  the  settlement  in  the  auditor's  olTice, 
and  inclosing  to  him  the  statement  of  differ- 
ences above  mentioned,  and  directing  him  to 
130 


turn  over  to  his  successor  in  offiee  the  balance 
of  public  money  in  his  hands;  and  also  offered 
the  deposition  of  his  successor,  stating  that  h* 
had  made  the  demand,  but  that  Bruce  had 
failed  to  comply  with  it. 

The  defendants,  therefore,  objected  to  the  ad- 
missibility of  this  evidence,  but  the  court  over- 
ruled the  objection,  and  this  constitutes  the 
first  exception  in  the  case. 

The  objection  is  stated  .in  general  terms,  and 
applies  to  the  whole  evidence  offered  by  the 
United  States,  without  pointing  out  the  partic- 
ular groimd  of  the  objection.  But  we  under- 
stand from  the  argument  here,  that  the  de- 
fendants in  the  court  below  supposed  that  the 
transcript  from  the  books  of  the  Treasury 
was  not,  of  itself,  evidence  that  he  received  the 
several  sums  of  money  charged  against  him, 
and  that  authenticated  copies  of  his  receipts 
ought  to  have  accompanied  the  transcript. 

But  this  objection  cannot  be  maintained. 
The  Act  of  1707  *provides  that  a  tran-  [*4S» 
script  from  the  books  and  proceedings  of  the 
Treasury,  certified  by  the  register,  and  authen- 
ticated under  the  seal  of  the  Department,  shall 
be  admitted  in  evidence.  And  the  Act  of  March 
3d,  1817,  directs  that  all  accounts  whatever  in 
which  the  United  States  are  concerned,  either 
as  debtors  or  creditors,  shall  be  settled  and 
adjusted  in  the  Treasury  Department.  The  Act 
makes  the  auditors  and  comptrollers,  by  whom 
the  accoimts  in  the  War  and  Navy  Depart- 
ments are  settled,  officers  of  the  Treasury  De- 
partment. And  the  provision  above  mentioned 
in  the  Act  of  1797,  in  relation  to  transcripts 
from  the  books  and  proceedings  in  the  Treas- 
ury, is  extended  to  the  accoimts  of  the  War 
and  Navy  Departments;  and  the  certificates  of 
the  auditors  respectively  charged  with  the  set- 
tlement of  these  accounts  are  to  have  the  same 
effect  as  that  directed  in  the  former  Act  of 
Congress  to  be  signed  by  the  Register. 

The  accounts  in  (question  belonged  to  the 
War  Department  during  the  period  of  Brace's 
agen<7,  and  were  adjusted  and  certified  by  the 
proper  officers.  There  coald  therefore  be  no 
objection  to  the  evidence  on  that  score. 

Nor  do  we  see  how  any  valid  objection  can 
be  made  to  the  items  charged  against  Bruce  in 
the  transcript.  The  books  of  the  accounting 
officer  necessarily  contain  the  charges  against, 
as  well  as  the  credits  of,  the  disbursing  officer. 
The  accounts  could  not  be  adjusted  on  the 
books  in  any  other  manner;  and  the  transcript, 
or  in  other  words  the  copy  of  the  entire  ac- 
count as  it  stands  on  the  books  (which  must  in- 
clude debits  as  well  as  credits),  is  made  evi- 
dence by  the  law.  Nor  do  we  see  any  reason 
for  restricting  the  words  of  the  Acts  of  Con- 
gress within  narrower  limits  than  the  words 
plainly  imply.  The  accounts  are  adjusted  by 
public  sworn  officers,  bound  to  do  equal  justice 
to  the  government  and  the  individual.  They 
are  records  of  the  proper  departments,  and  al- 
ways open  to  the  inspection  of  the  party  inter- 
ested. And,-  after  all,  the  transcript  is  only 
prima  facie  evidence;  and  if  the  party  disputes 
any  of  the  charges  against  him,  it  is  in  his  pow- 
er, by  a  proper  application  to  the  court,  sup- 
ported by  sufficient  evidence,  to  obtain  the  orig- 
inal vouchers  on  which  he  was  charged,  if 
necessary  to  his  defense,  and  to  show  that  the 
debit  against  him  is  erroneous. 

'"  How. 
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If,  indeed,  it  appeared  on  the  face  of  the  ac- 
eount  that  an  item  was  charged  against  him 
which  had  not  come  to  his  hands  in  the  regular 
and  ordinary  operations  of  the  government, 
and  of  wltich,  therefore,  the  accounting  officers 
could  have  no  official  knowledge,  the  transcript 
would  not  be  evidence  to  support  that  charge. 
But  no  such  debit  is  found  m  this  transcript; 
for,  according  to  the  regular  and  ordinary 
practice  of  uie  government  in  cases  of  this 
440*]  description,  the  agent  receives  'from 
his  predecessor  in  the  office  the  money  and 
property  remaining  in  his  hands;  and  other 
funds  which  it  may  be  his  duty  to  disburse, 
are  sometimes  sent  through  the  General  Super- 
intendent at  St.  Louis,  sometimes  by  a  treasury 
draft,  forwarded  directly  to  himself,  and  some- 
times through  the  agency  of  a  military  or 
other  officer  of  the  government.  And  these  ad- 
vances pass  through  the  proper  offices  of  the 
TruMury  and  War  Departments  (now  through 
the  Department  of  the  Interior),  and  the  agent 
'  is  charged  upon' his  own  receipts  and  warrants, 
issued  in  his  favor. 

This  appears  to  have  been  done  in  the  case 
before  oa.  Kvery  payment  or  advance  to  him 
is  separately  charged,  and  the  time  when  it 
came  to  his  hands,  as  well  as  the  name  of  the 
person  from  whom  he  received  it.  The  copies 
of  his  receipts,  or  of  the  vouchers  for  the 
eliarge,  would  have  given  him  no  further  in- 
formation;  and  the  Acts  of  Congress  above  re- 
ferred to  do  not  require  them  to  be  annexed 
to,  or  accompany  the  account,  but  in  plain  and 
unambiguous  torms,  makes  the  transcript  it- 
self evidence. 

Cases  analogous  to  this,  have,  on  several  oc- 
casions, come  before  the  court,  and  have  all 
been  decided  upon  the  construction  of  the  Acts 
of  Congress  above  stated.  5  Pet.  292,  U.  S.  v. 
Smith;  8  Pet.  202,  Coxe  and  Dick  v.  U.  S.  and 
10  How.  109,  Hoyt  t.  U.  S.  are  all  in  point. 
And  the  eases  of  The  U.  8.  v.  Buford,  3  Pet.  29, 
and  The  U.  S.  v.  Jones,  8  Pet.  276,  which  are 
sometimes  supposed  to  maintain  a  contrary 
doctrine,  are  perfectly  consistent  with  the  other 
decisions  and  with  the  one  now  given. 

For,  in  the  case  of  The  U.  8.  t.  Buford 
(who  was  a  deputy-commissary),  money  had 
been  placed  in  his  hands  by  Morrison,  who  was 
a  deputy-quartermaster,  without  authority  and 
contrary  to  his  duty,  and  the  accounting  of- 
ficers refused  to  credit  it  in  Morrison's  accotmt. 
Upon  application  to  Congress,  however,  a  law 
was  passed  authorizing  the  accounting  officers 
to  allow  the  credit,  upon  receiving  from  Morri- 
mm  an  assignment  to  the  United  States  of  all 
bis  right  to  the  money  mentioned  in  the  receipt, 
which  he  had  taken  from  Buford  when  he  ad- 
vanced him  the  money.  Morrison  made  the  as- 
signment accordingly;  and  thereupon  an  ac- 
count was  stated  on  the  books  of  the  Treasury, 
charing  Buford  as  debtor  to  Morrison  for  the 
amount  advanced  to  him.  And  a  transcript 
from  this  sccount  was  offered  in  evidence.  It 
is  set  out  in  the  report  of  the  case,  and  it  is 
evident  that  this  account  was  not  within  Uie 
letter  or  spirit  of  the  Act  of  Congress.  It  cer- 
tainly could  not  prove  the  receipt  of  Buford; 
for  the  whole  transaction  was  outside  of  the 
r^ular  operations  of  the  government,  and  the 
441*]   'aoconnting  ofOcers  oould  not  be  pre- 


sumed  to  have  any  official  knowledge  of 
the  unauthorized  transactions  between  the 
parties. 

And  so,  again,  as  to  the  case  of  The  U.  8.  v. 
Jones,  who  was  surety  in  the  bond  of  an  army 
contractor.  The  transcript  contained  charges 
against  the  contractor  for  bills  of  exchange, 
drawn  by  him.  and  paid  to  other  persons.  The 
court  regarded  this  operation  as  not  within  the 
ordinary  mode  of  proceeding  in  the  Depan- 
ment,  and  that  the  accounting  officers  could 
not  be  presumed  to  have  any  knowledge  of  the 
drawing  of  those  bills,  or  of  their  indorsement 
to  others,  and  thereupon  rejected  these  items. 
It  will  be  seen,  therefore,  that  the  cases  of  The 
U.  S.  V.  Buford  and  U.  S.  v.  Jones  are  dis- 
tinguishable from  the  present  case,  as  well  as 
from  the  other  cases  above  referred  to,  and 
stand  on  different  ground. 

Indeed,  none  of  the  debits  in  the  transcript 
appear  to  have  been  disputed  by  the  plaintiffs 
in  error,  and  no  exception  was  taken  to  any 
one  of  them.  The  statement  of  differences  be- 
tween the  accounting  officers  and  Bruce,  shows 
that  there  was  no  difference  as  to  the  amoimt 
with  which  he  was  chargeable.  The  difference 
consisted  in  a  variety  of  credits  which  he 
claimed,  and  which  had  been  suspended  or  re- 
fused at  the  Treasury;  and  the  testimony  of- 
fered by  him,  after  his  objection  to  the  tran- 
script, had  been  overruled,  and  the  document 
admitted  in  evidence,  was  altogether  directed 
to  support  the  credits  he  claimed,  and  not  to 
impeach  any  one  of  the  debits  against  him. 

The  Circuit  Court  were  therefore  right  in 
overruling  his  objection  to  the  testimony  of- 
fered  by  the  United  States. 

We  proceed  .to  the  next  exception. 

After  the  testimony  on  both  sides  was  closed, 
the  plaintiffs  in  error  asked  for  the  following 
instructions  to  the  jury,  all  of  which  were  re- 
fused, and  the  direction  which  follows  them 
given: 

"1'.  That  unless  they  believe  from  the  evi- 
dence that  Bruce  was  legally  appointed  and 
commissioned  as  such  Indian  agent,  they  will 
find  for  defendant  Steele;  and  they  are  further 
instructed  that  the  commission,  or  a  legally 
certified  copy  thereof,  is  the  highest  and  best 
evidence  thereof. 

2.  If  the  jury  find  from  the  evidence  that 
Bruce  was  a  defaulter  at  the  time  of  the  exe- 
cution of  the  bond  sued  on,  they  will  find  for 
defendant  Steele,  to  the  extent  of  such  pre- 
existing default. 

3.  Defendant  Steele  is  not  liable  for  any  de- 
falcation existing,  on  the  part  of  Bruce,  prior 
to  the  2gth  of  August,  1844. 

4.  Defendant  Steele  is  not  liable  as  the  sure- 
ty of  Bruce  'for  any  money  received  [•442 
by  Bruce  before  he  was  Sub-Indian  agent. 

6.  The  original  receipts  of  Bruce,  or  certified 
copies  of  the  ori^nals  on  file,  is  the  best  evi- 
dence of  any  moneys  received  by  him,  and  the 
jury  will  disregard  the  transcript  of  accounts  ■ 
from  the  books,  unless  they  believe  it  was  out 
of  the  power  of  plaintiff  to  produce  the  receipts, 
or  certified  copies  thereof." 

These  instructions  were  all  refused,  and  "the 
court  directed  the  jury,  that  if,  when  Bruce 
was  re-appointed  agent  in  1844,  he  had  moneys 
in  his  hands  of  (he  United  States  wUlch.  bA  t«- 
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ceived  as  agent  under  his  previous  commission, 
tlien  he  was  bound  to  apply  and  account  for 
such  moneys  under  the  second  commission,  and 
his  sureties  are  bound  under  the  bond  which  is 
sued  on.  But  if  Bruce  had  appropriated  the 
moneys  received  under  the  previous  commis- 
sion, to  his  own  use,  when  this  bond  was  given, 
then  the  first  set  of  sureties  are  responsible  for 
the  moneys  thus  illegally  appropriated,  and 
these  defendants  are  not  liable;  and  the  burden 
of  proof  is  on  the  defendants  to  show  that 
Bruce  had  illegally  appropriated  the  moneys 
before  the  bond  sued  on  was  given." 

We  think  the  court  were  right  in  refusing 
the  prayers,  and  in  giving  this  instruction.  In 
relation  to  the  first  instruction  asked  for,  it 
certainly  was  not  necessary  for  the  govern- 
ment to  produce  the  commission  of  Bruce  or  a 
certified  copy.  The  bond  upon  which  the  suit 
was  brought  recites  that  he  was  appointed 
Indian  agent,  and  the  obligors  in  the  bond  are 
therefore  estopped  from  denying  it. 

And  as  to  the  6th,  it  is  but  a  repetition  of 
the  objection  to  the  transcript,  which  we  have 
already  disposed  of. 

And  as  relates  to  the  2d,  3d  and  4th,  we 
think  the  court  was  right  in  refusing  them  and 
giving  the  instruction  as  above  stated.  When 
Bruce  received' his  second  commission,  if  any 
money  or  property  which  he  received  in  his 
former  term  of  office  still  remained  in  his 
hands,  he  was  bound  to  apply  and  account  for 
it,  under  the  appointment  he  then  received. 

The  terms  of  the  bond  clearly  require  it,  and 
his  sureties  are  bound  for  it.  It  was  so  much 
money  in  his  hands  to  be  disbursed  and  applied 
under  his  second  appointment.  Indeed,  if  it 
were  otherwise,  the  government  would  have  no 
security  for  it.  For  if  it  was  not  wasted  or 
misapplied  during  his  first  official  term,  but 
still  remained  in  his  hands  to  be  applied  ac- 
cording to  his  official  duty,  the  sureties  in  his 
first  bond  would  not  be  liable.  For  there  would 
in  that  case  be  no  default  or  breach  of  duty  in 
that  term  of  office;  and  if  afterwards  wasted 
or  misapplied,  it  would  be  a  breach  of  duty  in 
that  official  term  for  which  Steele  was  one  of 
his  sureties. 

443*]  'Undoubtedly  the  sureties  in  the  second 
term  of  office  are  not  responsible  for  a  default 
committed  in  his  first.  But  if  any  part  of  the 
balance  now  claimed  from  him  was  misapplied 
during  that  period,  it  was  incumbent  on  the 
plaintiffs  in  error  to  prove  it.  No  officer, 
without  proof,  will  be  presumed  to  have  vio- 
lated his  duty;  and  if  Bruce  had  done  so,  Steele 
had  a  right,  under  the  opinion  of  the  Circuit 
Court,  to  show  it  and  exonerate  himself  to 
that  amount;  but  it  could  not  be  presumed, 
merely  because  there  appears  by  the  accounts 
to  have  been  a  balance  in  his  liands  at  the  ex- 
piration of  his  first  term. 

We  see  no  error  in  the  opinions  of  the  Cir- 
cuit Court,  and  the  judgment  must,  therefore, 
be  affirmed. 

Judfnnent  of  the  Circuit  Court  affirmed,  with 
interest  at  the  same  rate  per  annum  that  simi- 
lar judgments  bear  in  th«  court*  of  the  State 
of  Ifissouri, 


'CHARLES  H.  McBLAIR,  Administra-  [*asi 

tor  of  Lyde  Goodwin,  Deceased,  App't., 

v. 

ROBERT    M.    GIBBES    and    Charles    OUver, 

Executors  of  Robert  Oliver,  Deceased. 

(See  S.  C.  17  How.  232-238.) 

Assignment — illegal   transaction — fund    arising 
therefrom,  when  reeoverable. 

An  assignment  of  all  the  right,  title  and  Interest 
of  the  assignor  in  a  claim,  carries  tbe  asslxnor's 
right  to  commissions  ss  agent  In  soliciting  tiie 
claim. 

The  assignment  of  a  fund  arising  from  an  illegal 
contract  or  transaction,  Bubsequent  to  and  Inde- 
pendent of  tbe  illegal  ti-ansactlon  upon  which  tliv 
contract  was  founded,  Is  not  Illegal,  but  is  valid. 

If  the  fund  be  paid  for  the  other  party  to  a  third 
person,  tbe  latter  cannot  set  up  the  illegality  of 
the  contract  on  which  tbe  payment  has  been  made, 
and  withhold  It  for  blmBelf,  or  If  paid  to  one  of 
the  parties,  he  cannot  withhold  the  share  going  to 
his  associate. 

These  principles  applied  to  a  claim  against  Mex- 
ico.    Cases  on  this  subject  examined. 

Argued  Dec.  28,  1854.      Decided  Feb.  16,  1865. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Maryland. 

This  was  a  bill  in  chancery,  originally  filed 
by  the  present  appellant  in  the  Superior  Court 
of  Baltimore  City  to  recover  from  the  execu- 
tors of  Robert  Oliver,  the  proceeds  of  the  share 
of  Lyde  Goodwin,  awarded  to  him  as  a  mem- 
ber of  the  Mexican  Company  of  Baltimore, 
by  the  commissioners,  under  the  Treaty  with 
Mexico. 

The  case  was  removed,  on  motion  of  the  ap- 

g?llant,  to  the  Circuit  Court  of  the  United 
Utes. 

After  Tarious  proceedings,  the  court  below 
dismissed  the  bill,  and  the  case  was  brought  to 
this  court  on  appeal. 

The  case  is  further  stated  by  the  court. 

See,  also,  the  following  cases  of  Williams  t. 
The  Executors  of  Oliver,  134  post,  and  Gooding 
V.  The  Executors  of  Oliver,  148. 

Messrs.  Robert  N.  Martin,  6.  L.  Delaney,  and 
Henry  Winter  Davis,  for  appellant. 

It  being  admitted  that  Oliver's  executors 
have  received  Goodwin's  share,  we  are  entitled 
to  eaU  on  them  for  it.  And  they  can  resist 
our  demand  only  by  showing,  1.  a  valid  title 
by  way  of  transfer  from  Goodwin;  or,  2,  that 
although  no  transfer  has  been  made,  yet  Good- 
win has  been  barred,  through  some  met  or 
neglect,  from  calling  upon  them  for  the  fund. 
Defendants  rely  on  both  classes  of  defense. 

They  insist  on  the  assignment  of  1825  and 
1829,  but  if  the  fund  were  assignable,  yet, 

1.  Brown,  a«  provisional  trustee,  haid  no  pow- 
er to  assign. 

2.  No  other  assignment  from  Goodwin  ap- 
peared before  that  of  1820. 

3.  The  assignment  of  1829  conveys  no  title 
to  the  share. 

If    the    award    undertook    to    pass    against 


Note. — Illegal  contracts,  what  are.  How  far 
fraud  or  llleKal  conalderatlon  will  avoid  contract. 
See  note  to  Armstrong  v.  Toler,  6  L.  ed.  V.  B.  488. 
What  contrnctii  are  void  na  against  public  pollcj, 
or  aa  llleinil.  Illegal  conalderatlon.  when  a  defens*. 
Agreement  not  to  bid.  Lobby  services.  For  con- 
tingent fees.  To  prevent  competition.  See  not* 
to  Bartle  T.  Nntt.  f  U  ed.  P.  8.  825. 
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Goodwiali  ebuin,  it  fa  Mttled  law  that  the 
award  decide*  nothing  between  different  claim- 
ant*, but  merely  establishes  the  claim. 

0e  Valengin  v.  Duffy,  U  Pet.  290;  Sheppard 
▼.  Taylor,  6  Pet.  708;  Prevail  v.  Bache,  14  Pet. 
07;  Comegys  v.  Vasse,  1  Pet.  212;  N.  Y.  Ins. 
Co.  T.  Roulet,  24  Wend.  606. 

The  decree  of  the  Court  of  Appeal*  is  not 
an  estoppel,  because  Goodwin  was  not  a  party. 

HolUngaworth  ▼.  Barbour,  4  Pet.  475;  Aspden 
T.  Kixon,  4  How.  467,  497. 

Goodwin  not  being  entitled,  was  not  bound 
to  petition  in  the  suit;  and  if  not  bound,  then 
failing  to  come  in  was  no  default. 

The  Mary,  9  Cr.  126;  Good  t.  Blewett,  13 
Vm.  397;  19  Ves.  336;  Hayes  v.  Miles,  9  G.  & 
J.  193. 

The  purposes  and  dealings  of  the  Mexican 
Company  were  originally  illegal. 

Till  some  change  was  wrought  the  claim 
of  the  company  was  not  assignable,  but  any 
assignment  was  void. 

No  such  change  as  has  made  the  claim 
either  valid  or  assignable,  was  wrought  by  any 
act  prior  to  the  Treaty  of  1839. 

Neither  the  Treaty  or  the  award  operated 
letroactiTely  to  make  valid  prior  acts. 

Therefore  the  assignments  are  Toid  and 
nothing  passed  by  them. 

Gill  T.  Oliver,  11  How.  529;  Williams  v. 
Oliver,  12  How.  Ill;  Deacon  v.  Oliver,  14  How. 
(10;  Kennet  t.  Chambers,  14  How.  38,  49,  51, 
52. 

The  court  had  no  right  to  dispose  of  the 
Uexicmn  Company's  interest  under  such  a  bill. 

Chalmers  v.  Chambers,  0  H.  &  J.  29;  Hayes 
V.  IGles,  »  G.  &  J.  193. 

In  a  suit  by  a  few  for  the  benefit  of  all 
claimants,  a  decree  of  distribution  is  not  con- 
clusive on  the  right  of  a  party  failing  to  come 
in. 

It  impliea  no  judgment  on  a  litigated  title. 

Gillespie  v.  Alexander,  3  Russ.  130;  David 
T.  Proud,  1  Myl.  &  K.  200;  Greig  v.  Somer- 
Tille,  1  Russ.  &  M.  338. 

If  the  assignment  be  not  void,  they  constitute 
a  mortgage  to  secure  a  debt  of  less  amount, 
and  we  are  entitled  to  the  surplus. 

Hughes  V.  Edwards,  9  Wh.  489;  Morris  v. 
Kixon,  1  How.  118;  Alexander  v.  Conway,  7 
Cr.  218. 

Equity  has  jurisdiction  of  the  ease,  and  the 
bill  is  properly  framed. 

Oliver  v.  Piatt,  3  How.  333;  Mathews  T. 
Clark,  8  How.  122;  Milnor  v.  Metz,  16  Pet. 
HI;  N.  Y.  Ins.  Co.  v.  Roulet,  24  Wend.  505; 
1  Dan.  Ch.  Pr.  407. 

Messrs.  Sevetdy  Johnson  and  J.  Mason  Camp- 
bell, for  appellees: 

The  decree  of  the  Maryland  court  allowing 
Goodwin's  interest  in  the  Mexican  Company 
to  Oliver's  executors,  is  conclusive  as  to  their 
title  thereto,  upon  all  persons  in  all  jurisdic- 
tions. See  12  How.  122,  where  the  opinion 
of  this  court  shows  in  what  light  the  distribu- 
tion suit  was  viewed  here.  It  was  a  suit  for 
the  distribution  of  a  fund  in  the  Maryland 
court  possessed  of  jurisdiction  and  disttributin^ 
the  fund  according  to  the  laws  of  Maryland. 

2  Md.  4.'il;  Tongue  v.  Morden,  6  H.  ft  J.  23; 
t  How.  338. 

The  action  of  such  a  court  upon  the  fund 
IS  L.  ed. 


must  necessarily  be  oonelusivs^  aa  this  court 
has  held  it  to  bia. 

The  original  illegality  of  the  claim  by  the 
immediate  representatives  of  the  criminal  is 
the  ground  of  present  recovery,  and  is  indis- 
pensable to  its  success.  Ex  turpi  causa  non 
oritur  actio.  Nemo  auditur  allegens  suam  tur- 
pitudinem. 

Equity  will  not  permit  an  assignor  to  de- 
feat his  own  assignment  by  procuring  a  good 
title  subsequently  for  his  own  benefit,  but  will 
hold  each  subsequent  acquisition  to  inure  to 
the  assignees'  benefit. 

2  Smith's  Lead.  Cas.  464;  1  McLean,  384; 
2  Story,  630;  11  How.  325;  3  Story,  175;  8 
Serg.  ft  R.  507;  2  Barr.  325. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir> 
cuit  Court  of  the  United  States  for  the  Dis- 
trict of  Maryland. 

The  bill  was  filed  by  the  administrator  of 
Lyde  Goodwin  against  the  executors  of  Robert 
Oliver,  to  recover  the  proceeds  of  a  share  in  an 
association  called  the  Baltimore  Company, 
'which  had  a  claim  against  the  Mexican  [*3S4 
government,  that  was  allowed  under  the  Con- 
vention of  1839,  "for  the  adjustment  of  claims 
of  citizens  of  the  United  States  against  the 
Mexican  Republic."  The  claim  of  the  company 
was  founded  on  a  contract  with  General  ilina, 
in  1816,  for  advances  and  supplies  in  fitting 
out  a  military  expedition  against  the  dominions 
of  the  King  of  Spain.  The  bill  also  sought  to 
recover  a  commission  of  five  per  centum,  which 
the  members  of  the  company  had  agreed  to 
give  to  Gtoodwin,  for  his  services  as  agent  in 
soliciting  the  claim  against  Mexico.  The 
share  and  commissions,  as  charged,  amount  to 
$67,337.16. 

The  executors  of  Oliver  set  up  a  right  to  re- 
tain the  fund  for  the  benefit  of  the  estate,  un- 
der and  by  virtue  of  a  purchase  of  Goodwin's 
share  in  this  company,  and  also  of  his  right  to 
the  commissions,  by  their  testator,  in  1829. 
The  purchase  and  transfer  took  place  the  30th 
May,  in  that  year,  for  a  good  and  valuable 
consideration. 

A  question  was  made  on  the  argument, 
whether  or  not  the  assignment  of  Goodwin 
was  sufficiently  comprehensive  to  include  a 
rig^t  to  the  commissions  as  well  as  to  the  pro- 
ceeds of  the  share.  We  are  satisfied  that  it  fa. 
The  language  is  very  broad:  "All  my  undi- 
vided ninth  part,  right,  title  and  interest,  of 
every  kind  whatever,  in  the  claim  on  the  gov- 
ernment of  Mexico,"  etc.  And  again:  "The 
object  and  intention  of  this  agreement  is  to 
make  a  full  and  complete  transfer  to  the  said 
Robert  Oliver,  of  all  my  right,  title  and  inter- 
est aforesaid,"  etc.  The  commissions  were 
dependent  upon  the  allowance  of  the  claims  of 
the  company  against  Mexico,  and  of  course, 
an  interest  intimately  connected  with  them; 
without  the  allowance  of  the  one,  the  other 
would  be  valueless. 

The  understanding  of  Goodwin  himself,  of 
the  intention  and  effect  of  the  assignment,  ac- 
cords with  this  view,  as  dcrivpd  from  his  dep- 
osition taken  in  behalf  of  the  claims  of  the  com- 
pany, and  used  before  the  Board  of  Commis- 
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sionera;  and  mlso  from  his  testimony  in  tlie 
proceedings  liefore  the  Baltimore  County  Court, 
for  tlie  distribution  of  tlie  fund  among  the 
several  claimants. 

This  share  of  Lyde  Goodwin  in  the  company, 
and  his  commissions,  have  heretofore  been 
the  subject  of  consideration  in  this  court.  The 
case  is  reported  in  11  How.  629.  George  M. 
Gill,  the  permanent  trustee  of  Goodwin,  who 
had  tatcen  the  benefit  of  the  insolvent  laws  of 
Maryland  in  1817,  claimed  this  fund  before  the 
Baltimore  County  Court  as  part  of  the  estate 
of  the  insolvent,  against  the  right  and  title  of 
the  executors  of  Oliver,  claiming  under  this  as- 
signment of  1829.  The  Baltimore  County  Court 
held  that  the  fund  passed  by  the  insolvent  as- 
signment of  1817,  to  Gill,  the  permanent  trus- 
385*]  tee.  The  case  was  'taken  to  the  Court 
of  Appeals  of  Maryland,  where  the  decree  was 
reversed,  and  the  fund  distributed  to  Oliver's 
executors,  the  appellate  court  holding  that 
the  contract  of  the  company  with  General 
Mina  was  made  in  violation  of  the  Neutrality 
Act  of  the  United  States  of  1794,  and  being 
thus  founded  upon  an  illegal  transaction,  con- 
stituted no  part  of  the  property  or  estate  of  the 
insolvent  within  the  meaning  of  the  Maryland 
insolvent  laws.  Gill  brought  the  case  to  this 
court  under  the  25th  section  of  the  Judiciary 
Act,  for  the  purpose  of  revising  that  decision; 
but  the  court  dismissed  the  case  for  want  of 
jurisdiction,  a  majority  of  the  judges  holding 
that  the  only  question  involved  in  the  decision 
below  was  the  true  construction  of  a  statute  of 
the  State,  and  that  it  belonged  to  the  Maryland 
court  to  interpret  its  own  statutes.  Whether 
that  interpretation  was  right  or  wrong,  waa  % 
matter  with  which  this  court  had  no  concern. 

Gill,  the  permanent  trustee,  having  thus 
failed  to  establish  a  title  to  the  fund  under  the 
Maryland  insolvent  laws,  the  litigation  is  again 
revived  respecting  the  fund,  in  behalf  and  for 
the  benefit  of  the  personal  representatives  of 
Goodwin,  on  the  ground  that  the  moneys  re- 
alized upon  the  contract  with  General  Mina, 
from  the  Mexican  government,  is  to  be  regard- 
ed as  a  subsequent  acquisition  of  property  by 
the  insolvent,  belonging  to  his  estate,  and  to 
bo  dealt  with  accordingly. 

Hence  this  bill  filed  against  the  executors  of 
Oliver  to  recover  possession  of  the  fund.  The 
defense  set  up  to  this  demand  of  the  adminis- 
trator of  Goodwin,  and  which  it  is  insisted  is 
conclusive  against  him,  is  the  assignment  of 
the  contract  of  General  Mina,  by  Goodwin  him- 
self, to  Robert  Oliver,  in  1829,  which  has  been 
already  referred  to;  that  having  thus  parted 
with  all  his  right  or  claim  to  that  contract, 
for  a  full  and  valuable  consideration,  the  pro- 
ceeds thereof  derived  frran  the  recognition  and 
fulfillment  by  the  Mexican. government  belong 
to  the  estate  of  Oliver,  and  not  to  that  of 
Goodwin;  and  vested  his  executors  with  the 
equitable  right  to  receive  the  moneys,  and 
which  have  been  paid  accordingly  under  the  de- 
cree of  the  Court  of  Appeals  of  Maryland,  in 
making  a  distribution  of  the  fund. 

It  is  urged,  however,  in  answer  to  this  view, 
that  the  contract  with  General  Mina  being  il- 
legal, the  sale  and  assignment  of  it  from  Good- 
win to  Oliver  must  also  be  illepal,  and  conse- 
qupnt)y  that  no  interest  therein,  equitable  or 
//"w/,  passed  to  Oliver's  executors. 


But  this  position  b  not  maintainable.  Th« 
transaction,  out  of  which  the  assignment  to 
Oliver  arose,  was  uninfected  with  any  illegal- 
ity. The  consideration  paid  was  not  only  le- 
gal, but  meritorious,  the  relinquishment  of  a 
debt  due  from  Goodwin  to  him.  The  assign- 
ment was  subsequent,  collateral  to,  and  wholly 
'independent  of,  the  illegal  transactions  ['!>• 
upon  which  the  principal  contract  was  founded. 
Oliver  was  not  a  party  to  these  transactions, 
nor  in  any  way  connected  with  them. 

It  may  be  admitted  that  even  a  subsequent 
collateral  contract,  if  made  in  aid  and  in  fur- 
therance of  the  execution  of  one  infected  wnh 
illegality,  partakes  of  its  nature,  and  is  equal- 
ly in  violation  of  law;  but  that  is  not  this  case. 
Oliver,  by  the  assignment,  became  simply  owner 
in  the  place  of  Goodwin,  and  as  to  any  public 
policy  or  concern  supposed  to  be  involved  in 
the  making,  or  in  the  fulfillment  of  such  con- 
tracts, it  was  a  matter  of  entire  indifference  to 
which  it  belonged.  The  assignee  took  it, 
liable  to  any  defense,  legal  or  equitable,  to 
which  it  was  subject  in  the  hands  of  Goodwin. 
In  consequence  of  the  illegality  the  contract 
was  invalid,  and  incapable  of  being  enforced 
in  a  court  of  justice.  The  fulfillment  depended 
altogether  upon  the  voluntary  act  of  Mina,  or 
of  those  representing  him. 

No  obligation  existed,  except  what  arose  from 
a  sense  of  honor  on  the  part  of  those  deriv- 
ing a  benefit  from  the  transaction  out  of  which 
it  arose.  Its  value  rested  upon  this  ground, 
and  this  alone.  The  demand  was  simply  a  debt 
of  honor.  But  if  the  party  who  might  set  up 
the  illegality  chooses  to  waive  it,  and  pay  the 
money,  he  cannot  afterwards  reclaim  it.  And 
if  even  the  money  be  paid  to  a  third  person  for 
the  other  party,  such  third  person  cannot  set 
up  the  illegality  of  the  contract  on  which  the 
payment  has  been  made,  and  withhold  it  for 
himself.  In  Faikney  v.  Renous,  4  Burr.  2009, 
where  two  persons  were  jointly  concerned  in  an 
illegal  stock  jobbing  business  with  a  third,  and 
a  loss  having  arisen,  one  of  them  paid  iita 
whole,  and  took  a  security  from  the  other  for 
his  share,  the  security  was  held  to  be  valid  as  a 
new  contract  uninfected  by  the  original  transac- 
tion. And  in  Petrie  v.  Hannay,  3  T.  R.  418, 
where  one  of  the  partners,  under  similar  cir- 
cumstances, paid  the  whole  at  the  instance  of 
the  other,  he  was  allowed  to  recover  for  the 
proportionate  share.  These  cases  are  examined 
and  approved  in  Armstrong  v.  Toler,  11  Wh. 
268. 

In  Tenant  v.  Elliot,  1  B.  &  P.  3,  the  defend- 
ant, a  broker,  efi'ected  an  insurance  for  the 
plaintiff  which  was  illegal,  being  in  violation 
of  the  navigation  laws;  but  on  a  loss  happen- 
ing, the  underwriters  paid  the  money  to  the 
broker,  who  refused  to  pay  it  over  to  the  in- 
sured, setting  up  the  illegality,  upon  which  an 
action  for  money  had  and  received  was  brought. 
The  plaintiff  recovered,  on  the  groimd  that  the 
implied  promise  of  the  defendant,  arising  out 
of  the  receipt  of  the  money  for  the  plamtiff, 
was  a  new  contract,  not  affected  by  the  ille- 
gality of  the  original  transaction.  The  same 
principle  was  applied  and  enforced  in  the  case 
of  Farmer  v.  Russell,  1  B.  &  P.  296. 

•In  Thompson  v.  Thompson,  7  Ves.  [*2t7 
470,  there  had  been  a  sale  of  the  command  of 
an  East  India  ship  to  the  defendant,  and  as  a 


Digitized  by 


Google 


lau. 


WnxtAits  t.  G18&9  rr  At. 


i39-Vi4 


eonBidentioB  be  atipulaited  to  pay  an  annuity 
of  £200  to  the  previous  commander  so  long  as 
he  should  continue  in  command  of  the  ship. 

This  contract  of  sale  was  illegal.  Subse- 
quently the  defendant  relinquished  the  com- 
mand,  and  another  person  was  appointed  in 
his  place.  But  under  the  regulation  adopted 
by  the  East  India  Company  to  prevent  the 
sale  of  the  commands  of  their  ships,  an  allow- 
ance was  made  to  the  defendant,  on  his  retir- 
ing of  £3.640. 

The  bill  in  this  case  was  filed  for  the  pur- 
pose of  procuring  a  decree  for  the  investment 
of  a  portion  of  this  fund  to  satisfy  the  an- 
nuity of  £200,  praying  that  the  value  of  it 
might  be  ascertained  and  paid  out  of  the  mon- 
ey allowed  by  the  company. 

The  objection  made  was,  that  the  contract 
providing  for  the  annuity  was  illegal*  and  a 
court  of  equity,  therefore,  would  not  inter- 
fere. 

The  Master  of  the  Rolls,  Sir  William  Grant, 
agreed  that  the  contract  was  illegal;  he  ad- 
mitted there  was  an  equity  against  the  fund, 
if  it  could  be  reached  by  a  legal  agreement; 
but  oboerved,  "you  have  no  claim  to  this  money, 
except  through  the  medium  of  an  illegal  agree- 
ment, which,  according  to  the  determinations, 
you  cannot  support."  'If  the  case,"  he  furth- 
er obaerred,  "could  have  been  brought  to  this, 
that  the  company  had  paid  this  into  the  hands 
of  a  third  person  for  the  use  of  the  plaintiff, 
he  might  have  recovered  from  that  third  per- 
son, who  could  not  have  set  up  this  objection 
as  a  reason  for  not  performing  the  trust;" 
"but  in  this  instance  the  money  is  paid  to  the 
party."  "There  is  nothing  collateral  in  re- 
spect to  which,  the  agreement  being  out  of 
the  question,  a  collateral  demand  arises,  as  in 
the  ease  of  stock  jobbing  differences." 

So,  in  Sharp  ▼.  Taylor,  2  Phil.  Cb.  801,  the 
bill  waa  filed,  among  other  things,  to  recover  a 
moiety  of  the  freight  money,  the  whole  of 
which  had  come  into  the  hands  of  one  of  the 
joint  owners.  The  defense  set  up  was,  that 
the  trade  in  which  the  vessel  had  been  engaged, 
and  in  which  the  freight  had  been  earned,  was 
in  violation  of  the  navigation  laws,  and  illegal. 
But  Lord  Chancellor  Cottenham  answered,  that 
the  plaintiff  was  not  asking  for  the  enforce- 
ment of  an  agreement  sidverse  to  the  provision 
of  the  Act  of  Parliament,  nor  seeking  compensa- 
tion and  payment  for  an  illegal  voyage;  that, 
he  observed,  was  disposed  of  when  Taylor 
(the  defendant)  received  the  money;  the  plain- 
tiff was  seeking  only  his  share  of  the  realized 
profit. 

Again,  he  observed,  can  one  of  two  partners 
possess  himself  of  the  property  of  the  firm,  and 
838*]  be  permitted  to  retain  it,  if  he  *can 
show  that,  in  realizing  it,  some  provision  in 
some  Act  of  Parliament  has  been  violated  t 
The  answer  is,  that  the  transaction  alleged  to 
be  illegal  is  completed  and  closed,  and  will  not 
be  in  any  manner  affected  by  what  the  court 
is  asked  to  do  as  between  the  parties.  The  dif- 
ference, he  observes,  between  enforcing  illegal 
contracts,  and  asserting  title  to  the  money 
which  has  arisen  from  them,  is  distinctly  taken 
in  Tenant  v.  Klliot,  and  Farmer  v.  Russell,  and 
recognized  by  Sir  WilUam  Grant,  in  Thompson 
V.  Thompson. 
IS  Ij.  ed. 


These  cases  show  that  the  assignment  of 
Lyde  Goodwin  to  Robert  Oliver,  in  1829,  be- 
ing collateral  to,  and  disconnected  from  the  il- 
legal transaction  out  of  which  the  Mina  con- 
tract arose,  was  valid  and  binding  upon  Good- 
win, and  vested  in  Oliver  all  the  benefits  and 
advantages,  whatever  they  might  be,  derived 
from  that  contract. 

The  assignment  from  Goodwin  to  Oliver, 
though  the  assignment  of  an  illegal  contract — 
which  contract,  therefore,  imposed  no  legal  ob- 
ligation, and  rested  simply  upon  the  honor  of 
the  parties — was  not  within  the  condemnation 
of  the  Maryland  insolvent  laws,  as  expounded 
by  her  courts,  as  the  right  was  not  derived 
under  but  entirely  independent  of  them.  Those 
laws  have  no  application  to  this  assignment. 

And  further,  that  the  money  having  been 
realized  by  his  executors,  according  to  the 
purpose  and  object  of  the  assignment,  becomes 
a  part  of  the  assets  of  the  estate,  which  belong 
to  the  personal  representatives. 

Another  ground  may  be  briefly  stated,  which, 
in  our  judgment,  is  equally  conclusive  against 
the  complainant.  The  assignment  of  1^9,  of 
the  Mina  contract,  not  being  tainted  with  ille- 
gality, and  therefore  obligatory  upon  Goodwin, 
if  he  were  alive  and  claiming  the  fund  against 
the  representatives  of  Oliver,  having  parted 
with  all  his  right  in  the  subject  to  their  testa- 
tor, for  a  valuable  consideration,  would  be  es- 
topped from  setting  up  any  such  claim,  and  of 
course  his  personal  representatives  can  be  in 
no  better  situation. 

We  have  not  deemed  it  necessary  to  look  into 
the  case  for  the  purpose  of  ascertaining  whether 
(joodwin,  at  tho  time  of  the  proceedings  in  the 
Baltimore  County  Court,  had  such  notice  of 
them  as  required  that  he  should  have  appeared 
there  and  asserted  his  right;  and  hence,  that 
the  decree  of  that  court,  in  the  distribution  of 
the  fund,  was  conclusive  upon  such  right.  That 
question  is  unimportant,  inasmuch  as,  in  our 
opinion,  the  executors  of  Oliver  have,  independ- 
ently of  that  ground,  established  a  complete 
title  to  the  fund  in  controversy. 

We  think  the  decree  of  the  court  below  waa 
right,  and  should  be  affirmed. 

•Mr.  Chief  Justice  Taney:  ["ast 

I  shall  state  my  opinion  in  this  case,  in  the 

cases  of  Williams'  Administrator  and  Goodwin's 

Administrator,  as  the  three  cases  are  nearly 

connected,  and  depend  on  the  same  principles. 

Decree  affirmed  with  costs. 


JOIIN    WILLIAMS,    Administrator   of   James 
Williams,  Deceased,  Appellant, 

V. 

ROBERT  M.  GIBBS  &  Charles  Oliver,  Exeoa- 
tors  of  Robert  Oliver,  Deceased. 

(See  S.  C.  17  How.  239-274.) 

Trustee— distribution  of  common  fund — one  not 
a  party  thereto,  not  bound  by  decree — Execu- 
tor who  has  distributed,  how  far  protected. 

After  the  dlstrlbntloD,  by  a  court,  of  a  common 
fund,  among  ths  several  parties  Interested,  an  ab- 
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■ent  party  who  bad  do  notice  of  the  proceedings, 
and  not  guilty  of  willful  lachei  or  unreasonable 
neglect,  will  not  be  concluded  by  the  decree  of  dis- 
tribution, from  the  assertion  of  his  right  against 
the  trustee,  executor  or  administrator,  who  held  the 
fund ;  or  In  case  they  have  distributed  the  fund,  In 

Sursuance  of  an  order  of  the  court,  against  the 
Istrlbutees. 

The  decree  of  dlstribntlon  among  the  apparent 
owner^  however  conclusive  upon  tbem,  possesses 
no  binding  effect  upon  the  rights  of  the  absent  par- 
ty, whose  Interests  are  not  represented. 

The  apparent  title  under  the  decree  of  distribu- 
tion Is  defeasible,  and  a  party  claiming  under  It 
has  no  reason  to  complain  that  he  Is  called  upon 
to  replace  what  he  has  received  against  his  right. 

If  any  portion  of  the  fund  had  been  paid  over  by 
executors  in  pursuance  of  an  order  in  an  sdmlnls- 
tration  suit,  the  executors  would  be  protected  to 
that  extent,  and  the  claimant  be  compelled  to  pro- 
ceed agalst  the  distributees — otherwise,  not. 

These  principles  applied  to  the  proceeds  of  a 
Mexican  claim,  paid  over  to  the  executors  of  a  party. 


Argued  Jan.  3-6,  1855.    Decided  Feb.  15,  1865. 


APPEAL  from  the  Circuit  Court  of  the  United 
States  for  th'e  District  of  Maryland. 

This  was  a  bill  in  chancery  originally  filed 
by  the  appellant  in  the  State  Court  in  Mary- 
land, but  removed  thence  on  motion  of  the  ap- 
pellees to  the  U.  S.  Circuit  Court  for  the  Dis- 
trict of  Maryland. 

The  bill  alleges  that  James  Williams,  on 
whose  estate  the  appellant  administered,  did,  in 
1816,  with  certain  other  persons,  form  an  asso- 
ciation, under  the  name  of  The  Mexican  Com- 
pany of  Baltimore,  which  acquired  large  claims 
on  the  Mexican  Republic,  acknowledged  by  the 
decrees  of  its  Congress  of  1823-4;  that  the 
amount  of  the  Company's  claim  was  $160,563.- 
72,  and  Williams'  share  of  it  one  ninth;  and 
that  under  the  convention  with  Mexico  of 
April  11,  1830,  John  Glenn  and  D.  M.  Ferine, 
claiming  to  act  as  trustees  on  behalf  of  said 
Company  or  some  of  its  members,  presented 
the  Company's  claim  to  the  mixed  commission, 
which  passed  an  award  in  the  Company's  favor 
for  the  sum  above  mentioned  with  interest; 
and  that  a  suit  for  the  distribution  thereof  was 
instituted  in  the  Baltimore  County  Court,  in 
which,  on  the  petition,  and  some  pretended 
claim  of  Oliver's  executors,  the  said  Williams' 
share  was  adjudged  and  decreed  to  them,  and 
that  they  have  received  the  same,  and  that 
neither  said  Williams  nor  the  appellant  were 
parties  to  the  said  suit  for  distribution,  and 
that  they  are  not  bound  by  it. 

The  bill  further  states  that  Oliver  died  in 
September,  1835,  and  that  the  appellees  are  his 
surviving  executors,  and  prays  a  decree  for  the 
amount  so  received  on  account  of  said  Williams' 
share. 

The  answer  of  the  executors  admits  Williams 
to  have  been  a  member  of  the  Mexican  Com- 
pany as  charged,  and  states  its  object  to  have 
been  the  revolutionizing  of  Mexico,  a  province 
of  Spain,  which  country  was  then  at  peace  with 
the  United  States;  but  they  do  not  know  wheth- 1 


er  the  decrees  of  th«  Mexican  Congreaa  men- 
tioned  in  the  bill  were  passed,  or  their  purport. 

The  answer  further  admits  the  convention 
with  Mexico,  and  the  sitting  of  the  mixe<l  com- 
mission under  it;  and  that  Glenn  and  Ferine, 
acting  under  a  deed,  obtained  an  award  from 
said  commission,  and  received  all  Williams' 
share,  which  was  a  ninth,  except  $118.81;  and 
that  in  a  suit  in  Baltimore  County  Court,  for 
the  distribution  of  the  moneys  awarded,  the 
Court  of  Appeals,  to  which  the  cause  was  car- 
ried from  Baltimore  County  Court  by  appeal, 
and  which  is  the  highest  court  in  Maryland,  de- 
creed the  whole  of  Williams'  share  to  diver's 
executors;  and  that  Glenn  and  Ferine,  under 
process  issued  to  enforce  that  decree,  paid  over, 
on  the  days  mentioned  in  the  answer  the 
amotmts  there  mentioned,  to  Oliver's  executors, 
on  aocouat  of  Williams'  share;  and  they  ia 
turn,  in  1852,  paid  over  the  money  to  persons 
entitled  thereto  under  Mr.  Oliver's  will. 

The  answer  further  states  that  notice  was 
given  in  the  public  papers  to  all  persons  inter- 
ested to  present  their  claims  to  the  mixed  com- 
mission, and  also  in  the  same  manner,  by  Balti- 
more County  Court,  to  all  persons  interested  in 
the  fund  there,  to  file  their  claims  thereto,  but 
that  neither  Williams  nor  his  administrators 
ever  made  any  such  claim. 

The  answer  further  states  that  Oliver  died  ia 
December,  1335,  and  that  the  appellees  are  his 
surviving  executors,  and  that  Williams,  June 
24,  1819,  applied  for  the  benefit  of  the  Insolv- 
ent Laws  of  -Maryland  and  executed  a  deed 
of  all  the  property  to  George  Winchester,  as 
trustee;  and  that  in  1825  the  Baltimore  County 
Court  passed  an  order  of  sale  in  regard  to  Wil- 
liams' estate;  and  that  Winchester,  as  trustee, 
sold  to  Oliver,  for  $2,000,  Williams'  interest  in 
the  Mexican  Company,  and  assigned  the  same 
in  writing;  and  that  said  sum  was  the  fair 
market  value  at  the  time  of  sale;  and  that 
said  sale  was  fairly  and  bona  fide  made;  and 
that  the  court  had  full  jurisdiction  to  order 
it;  and  that  the  title  to  said  share  passed 
under  said  sale  by  virtue  of  the  Act  of  As- 
sembly of  Maryland,  1841,  chapter  309. 

The  answer  further  pleads  limitations  and  ad- 
equate remedy  at  law,  and  the  illegality  of  the 
original  transaction. 

It  is  admitted  that  James  Williams  died  in 
1838,  and  that  the  appellant  administered  on 
his  estate  in  1852;  prior  to  the  filing  of  the  bill 
in  this  case,  three  eighths  of  the  fund  had  been 
paid  away  and  distributed  by  Oliver's  executors. 

The  court  below  dismissed  the  appellant's 
bill  with  costs,  and  he  now  prosecutes  his  appeal 
from  that  dismissal. 

The  case  is  more  fully  stated  by  the  court, 
and  also  by  the  Chief  Justice  in  his  dissent- 
ing opinion.  See,  also,  Uie  preceding  case  of 
McBlair  v.  Oliver's  Executors,  17  How.  232. 

Williams  v.  Oliver,  12  How.  Ill;  Deacon  t. 
Oliver,  14  How.  610;  Gill  v.  Oliver,  11  How. 
529. 


NoTK. — Jurisdiction  of  U.  S.  Supreme  Court  to 
revise  decrees  of  state  courts  ns  to  construction  of 
state  laws.  Power  of  states  to  construe  their  own 
statutes.  See  note  to  Jackson  v.  Lampblre,  7  L. 
ed.  U.  S.  679. 

It  Is  for  state  courts  to  construe  their  own  stnt- 
otes;  Supreme  Court  will  not  review  their  deci- 
sions, except  when  specially  aiithorlre'1  to  li.v  stat- 
ute— see  note  to  Commercial  Dank  v.  Buckingham, 
12  I.,  ed.  U.  S.  108. 

ise 


Illegal  contracts,  what  are.  How  far  fraud  or 
Illegal  consideration  will  avoid  contrncr — see  note 
to  Armstrong  v.  Toler,  6  L.  ed.  tJ.  8.  4C,S. 

What  contracts  are  void  as  against  public  policy, 
or  as  Illegal.  Illegal  consideration,  when  a  de- 
fonsp.  Agreement  not  to  bid.  Lobby  services.  B'or 
contingent  fees.  To  prevent  competition — see  not* 
to  Bartle  v.  Nutt,  7  L  ed.  U.  8.  82S. 


17  How. 
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M«Mra.  SolXTt  N.  Martin,  0.  L.  Delaney,  and 
Heaty  Winter  Davis,  for  appellant: 

The  appellant  will  contend  that  Williami, 
b^Ting  been  a  member  of  the  Mexican  Com- 
pany, they  are  entitled  to  his  share  under  the 
award;  and  it  being  admitted  that  said  Will- 
iams was  a  member,  and  that  Oliver's  executors 
have  received  his  share,  we  are  entitled  to  call 
on  them   for  it. 

Oliver's  executors  can  resist  this  claim  only 
by   showing — 

1.  A  valid  transfer  of  the  title  of  Williams ;  or, 

2.  Admitting  the  invalidity  of  their  own 
title  to  show  some  bar  to  our  recovery. 

Their  title  is  the  assignment  from  Winches- 
ter as  insolvent  trustee,  aided  by  the  Act  of 
1841. 

But  it  must  be  considered  settled  by  this 
court,  not  less  than  by  the  Court  of  Appeals  of 
Maryland. 

(.\)  That  the  purposes  and  dealings  of  the 
Mexican  Company  were  illegal  as  well  under 
the  laws  of  Maryland  as  under  those  of  the 
United  States. 

(B)  That  being  so  illegal,  "The  entire  con- 
tract is  so  fraught  with  illegality  and  turpitude 
as  to  be  utterly  void ;  in  that  it  has  no  legal  or 
moral  obligations  to  support  it,  and  that,  there- 
fore, under  the  Insolvent  Laws  of  Maryland, 
such  a  claim  does  not  pass  to,  or  vest,  in  the 
trustee  of  an  insolvent  petitioner." 

Gill  V.  Oliver,  11  How.  529;  Williams  t.  Oli- 
ver, 12  How.  Ill;  Deacon  v.  Oliver,  14  How. 
610;  Kennet  v.  Chambers,  14  How.  38,  39,  61, 
62;  Trumbo  v.  Blizzard,  6  O.  dc  J.  23. 

The  claim,  therefore,  never  vested  in  the 
trustee;  and  consequently  his  assignment  of 
the  2d  of  April,  1825,  could  pass  nothing. 

It  is  not  aided  by  the  Act  of  Assembly,  1841, 
ch.  309. 

This  act  professed  to  ratify  only  such  Acts  as 
would  have  been  valid,  but  for  the  trustee's 
failure  to  give  bond. 

Here,  the  failure  to  give  bond  had  nothing  to 
do  with  the  matter,  the  sale  was  void  because 
the  property  had  no  existence  and  never  vested 
in  a  trustee. 

2.  If  the  award  had  expressly  excluded  our 
title  in  favor  of  Oliver,  it  would  not  bar  us.  It 
affirms  conclusively  nothing  but  the  validity  of 
the  claim  against  Mexico. 

De  Valenpn  v.  Duffy,  14  Pet.  290 ;  Sheppard 
V.  Taylor,  6  Pet.  675;  Prevail  v.  Bache,  14  Pet. 
97;  Com^j'S  v.  Vasse,  1  Pet.  212;  N.  Y.  Ins.  Co. 
v.  Roulet,  24  Wend.  606. 

The  decree  of  the  Court  of  Appeals  is  no  es- 
toppel as  res  adjudicata,  for  Gooding  and  Will- 
iams were  not  parties ;  and  no  notice,  actual  or 
constructive,  of  the  pendency  of  the  suit,  is 
•hown  or  averred. 

HolUngsworth  v.  Barbour,  4  Pet.  476;  Aspden 
f.  Nixon,  4  How.  467-498. 

Both  Williams  and  Gooding  were  dead  before 
the  suit  was  instituted;  and  no  administration 
existed  until  after  final  decree. 

The  title  decided  on  was  different.  The  title 
of  Gooding  and  Williams  was  never  in  issue. 

3.  The  decree  does  not  bar  the  complainants 
as  a  final  disposition  of  a  fund  in  court  for  dis- 
tribution. 

Williams  and  Gooding  were  neither  bound 
nor  entitled  to  come  in  under  the  decree. 

The  Mary,  9  Or.  120;  Good  v.  Blewitt,  13 
IS  li.  cd. 


Ves.  Jr.  397;  19  Ves.  330;  Hays  t.  Milea,  9 
G.  &  J.  193,  198,  199;  Chalmers  v.  Chamber*, 
6  H.  &  J.  29,  30. 

It  is  not  a  case  where  a  few  could  sue  for  all. 
The  decree  in  a  suit  by  a  few  for  distribution 
of  a  fund  among  all  interested  is  not  ever  in 
itself  a  bar  to  one  who  did  not  come  in. 

Its  only  effect  is  to  protect  the  trustee  and 
shift  the  remedy  from  him  or  the  fund  against 
the  party  to  whom  it  was  awarded. 

Gillespie  t.  Alexander,  3  Russ.  130;  David 
V.  Frowd,  1  Myl.  &  K.  200;  Greig  t.  Somer- 
ville,  1  Russ.  &.  M.  338. 

It  has  never  been  held  conclusive  upon  the 
right  of  the  party  unless  the  failure  to  inter- 
vene has  been  willful,  after  actual  notice  and 
without  adequate  reason;  and  even  then  the 
delay  after  the  decree  and  distribution  was  the 
main  ground  of  exclusion;  the  only  case  going 
so  far  was  reversed  on  appeal. 

2  Danl.  C.  P.  1453;  Sawyer  v.  Birchmore,  1 
Keen,  391,  825. 

4.  The  decision  of  the  Court  of  Appeals  is 
not  such  an  authority  of  a  local  tribunal  on  a 
local  law  as  compels  the  Supreme  Court,  irre- 
spective of  its  own  opinion,  to  hold  Oliver's 
title  better  than  that  of  the  complainants. 

Williams  v.  Oliver,  12  How.  111. 

It  was  only  a  decree  by  three  out  of  a  court 
of  six ;  and  they  differed  on  the  grounds  of  the 
decision. 

Craig  V.  Missouri,  4  Pet.  427;  Carroll  ▼. 
Carroll,  16  How.  276. 

It  has  never  been  held  that  the  mere  fact  of 
a  decision  in  a  state  court  on  the  same  papers 
binds  the  United  States  courts. 

It  is  mere  matter  of  authority;  and  that  only 
when  it  relates  to  some  state  statute  or  usage 
or  real  estate  title — or  peculiar  local  law. 

If,  in  fact,  the  court  did  affirm  the  validity  of 
the  assignment  of  Winchester,  it  is  demon- 
strated that  the  decision  was  not  on  the  local 
Insolvent  Law,  but  one  directly  on  the  laws  of 
the  United  States,  and  so  peculiarly  within  the 
cognizance  of  this  court. 

For  a  decision  affirming  the  validity  of  any 
assignment  impeaches  that  operation  of  the 
United  States  laws  which  annuls  every  con- 
tract in  violation  of  them. 

Armstrong  v.  Toler,  11  Wh.  258;  Craig  v. 
Missouri,  4  Pet.  410;  Greene  v.  Neal,  6  Pet. 
297;  Swift  v.  Tyson,  16  Pet.  1;  Fo.\croft  v, 
Mallett,  4  How.  379;  Neves  v.  Scott,  13  How. 
268;  Trumbo  v.  Blizzard,  6  O.  &  J.  23. 

5.  Williams'  title  is  not  as  insolvent  trustee, 
but  as  administrator,  and  since  the  contract  of 
Winchester,  and  for  property  never  vesting  in 
him. 

No  question  of  estoppel  can  exist. 

Fairtitle  v.  Gilbert,  2  T.  R.  171;  Penn.  8. 
Nav.  Co.  V.  Dandridge,  8  Gill  &  J.  248;  1 
Atk.  354. 

Neither  does  the  original  turpitude  of  the 
claim  bar  us;  our  tit'?,  and  our  only  title,  is 
the  award. 

The  award  gave  the  funds  to  the  members 
of  tliat  Company  or  those  legally  representing 
them.  To  insist  on  the  original  turpitude  is 
to  annul  the  award  and  to  impeach  the  right 
which  it  created. 

6.  The  personal  representative  stands  in  the 
place  of  the  deceased;  the  award  is  of  a  fund 
in  augmentation  of  the  estate. 
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There  is  no  queetion  of  relation ;  the  adminis- 
trator takes  as  of  the  date  of  the  Treaty  or 
award.    It  inures  to  deceased's  estate. 

On  this  principle  the  court  proceeded  when 
they  resolved  the  abandonment  of  Stevenson's 
share  and  confined  the  division  to  the  other 
nine. 

Campbell  v.  Mullett,  2  Swanst.  551 ;  Stevens 
T.  Bagnell,  16  Ves.  140;  Murray  v.  East  Ind. 
Co.  6  Bam.  k  A.  204. 

7.  The  bar  of  limitation  does  not  apply  in 
the  absence  of  a  personal  representative. 

Fishwick  ▼.  Sewell,  4  H.  &  J.  393;  Ang. 
Lim.  173,  184,  185;  Haslett  r.  Glenn,  7  H.  & 
J.  17;  Ruff  V.  Bull,  7  H.  &  J.  16;  2  Salk. 
421 ;  Murray  v.  East  Ind.  Co.  6  B.  &  A.  204. 

8.  The  principle  of  negligence  can  have  no 
application  till  the  Treaty  and  award;  for  we 
could  be  guilty  of  no  laches  in  prosecuting  a 
void  and  illegal  claim — and  no  notice  of  the 
pretended  assignment  of  Winchester  is  brought 
home  to  either  Gooding  or  Williams. 

We  are  not  barred  by  standing  by  and  seeing 
Oliver  prosecute  the  claim. 

Gray  v.  Bartlett,  20  Bick.  186;  4  H.  ft  McH. 
43;  3  Atk.  134. 

Messrs.  Reverdy  Johnson  and  J.  Mason 
Campbell,  for  appellees: 

1.  The  decree  of  the  Maryland  Court  of  Ap- 
peals in  the  distribution  suit  is  conclusive  upon 
all  persons  in  all  jurisdictions. 

Of  the  character  of  this  proceeding  this  court 
has  already  expressed  its  opinion  in  12  How. 
122,  where  it  declined  to  take  jurisdiction  of 
it.  It  characterizes  it  as  a  suit  for  distribution 
dependent  on  the  laws  of  Maryland  which  in- 
volved and  decided  the  right  and  title  to  the 
shares  claimed  in  it  under  those  laws.  It  was 
a  proceeding  in  rem,  and  the  final  action  of  the 
court  upon  the  res  must  be  conclusive  on  all 
the  world,  the  court  in  which  the  proceeding 
took  place  having  undoubted  jurisdiction  over 
the  subject  matter  of  it. 

Tongue  v.  Moreton,  6  H.  &  J.  23;  2  Md.  451 ; 
2  How.  338;  3  Wh.  246;  9  How.  348. 

The  title  of  Oliver's  executors  to  Williams' 
share,  which  is  now  denied,  is  the  same  title 
which  the  Court  of  Appeals  affirmed. 

2.  Even  allowing  the  illegality  of  the  trans- 
action to  be  set  up  by  the  representatives  of  its 
author,  they  cannot  validate  their  own  title  to 
the  injury  of  his  assignee.  The  assignor's  new 
title  will  ])a8s  by  way  of  estoppel,  or  in  equity 
will  be  held  to  inure  to  the  assignee's  benefit, 
on  the  principle  that  every  assignment  which 
cannot  operate  as  an  executed  conveyance  will 
be  held  to  be  an  executory  contract  for  a  con- 
veyance. 

2  Smith's  Lead.  Cas.  464;  I  McLean,  384;  11 
How.  325;  2  Sto.  630;  3  Sto.  175;  2  Serg.  & 
R.  507;  2  Barr.  325. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  District  of 
MaryUnd. 

The  bill  was  filed  in  the  court  below  to  re- 
cover of  the  defendants  the  proceeds  of  the 
share  of  James  Williams  in  what  is  called  the 
Baltimore  Company,  which  had  a  claim  against 
the  Mexican  government,  that  was  allowed  un- 
i/er  tlie  eouveatioa  ol  1830.  The  claim  was 
JSS 


similar  to  the  one  under  consideration  in  tiie 
case  of  the  administrator  of  Lyde  Goodwin 
against  these  defendants,  just  disposed  of.  The 
proceeds  of  the  share,  as  charged,  amount  to 
$41,306.41. 

The  main  grounds  of  defense  set  up  in  this 
case  are: 

1.  The  sale  of  this  share  in  the  Company  to 
Robert  Oliver,  for  a  valuable  consideration,  by 
George  Winchester,  permanent  trustee  of  Will- 
iams, who  had  taken  the  benefit  of  the  Insolvent 
Act  of  Maryland  in  1819,  which  was  made  in 
pursuance  of  an  order  of  the  court  having 
jurisdiction  in  cases  of  insolvency  under  that 
Act.  The  sale  took  place  on  the  2d  of  AnriL 
1825. 

2.  A  decree  of  the  Court  of  Appeals  in  Mary- 
land at  the  June  Term,  1849,  affirming  a  decree 
of  the  Baltimore  County  Court,  which  in  the 
distribution  of  the  fund  arising  from  this  claim 
of  the  Baltimore  Company,  assigned  the  pro- 
ceeds of  the  share  in  question  to  the  executor* 
of  Oliver. 

If  the  appellees  fail  to  maintain  their  title  to 
this  fund,  upon  one  or  other  of  these  grounds, 
then  the  right  to  the  share  of  Williams  in  the 
Baltimore  Company,  for  aught  that  appears, 
still  belonged  to  him  at  the  time  of  his  decease, 
in  1836,  and  passed  to  his  legal  representative* 
as  a  part  of  his  estate;  and  although  originally 
of  no  legal  value,  on  account  of  the  illegality  of 
the  transaction  out  of  which  the  contract  arose, 
yet,  as  the  illegality  has  been  waived  and  the 
money  realized,  we  have  seen,  from  the  princi- 
ples stated  in  the  previous  case  of  Lyde  Good- 
win, it  belongs  to  Williams'  administrator. 
As  it  respects  the  first  ground — the  sale  of  the 
share  of  Williams,  by  the  provisional  trustee,  to 
Robert  Oliver,  under  the  Insolvent  Act — we 
have  seen,  in  the  case  of  Lyde  Goodwin,  the 
Court  of  Appeals  of  Maryland  held  that  this 
contract  of  the  Baltimore  Company  with  Gen- 
eral Mina,  being  in  violation  of  *the  [*250 
Neutrality  Act  of  the  United  SUtes  of  1794, 
was  so  tainted  with  turpitude  and  illegality,  it 
could  not  be  recognized  under  their  Insolvent 
Laws  as  property;  and  that  no  right  to  or  in- 
terest in  the  share  passed  to  the  trustee.  And 
that  this  being  the  construction  of  the  Statute 
by  the  highest  court  of  the  State,  and  which 
had  a  right  to  interpret  its  own  laws,  this  court 
felt  bound  by  it,  without  inquiring  whether 
that  interpretation  was  correct  or  not;  and  con- 
sequently, as  Goodwin's  interest  in  the  shar* 
did  not  pass  to  the  insolvent  trustee,  it  re- 
mained in  Goodwin  himself,  and  passed  to  the 
executors  of  Oliver,  by  virtue  of  his  assignment 
to  their  testator,  in  1829. 

In  this  case  the  executors  of  Oliver  are 
obliged  to  make  title  to  the  share  in  question, 
under  the  insolvent  trustee  of  Williams;  the 
assignment  to  Oliver,  their  testator,  having  been 
made  by  the  trustee,  and  not  by  Williams  him- 
self. And  it  is  now  insisted,  on  behalf  of  the 
executors,  that  the  Court  of  Appeals  of  Mary- 
land in  this  case  reversed  their  opinion  delivered 
in  the  case  of  Goodwin,  and  held  that  the  in- 
terest in  the  share  did  pass  under  the  Insolvent 
Laws  to  the  trustee,  and  consequently  that  the 
proceeds  of  the  share  vested  in  them  under  his 
s;ile  and  assignment  to  their  testator  in  1825. 

Had  this  been  the  decision  of  the  Court  of 
Appeals  in  the  case  of  the  share  of  Lyde  Good- 
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win,  the  interest  and  proceeds  would  have 
passed  to  Gill,  the  permanent  trustee,  instead  of 
to  the  executors  of  Oliver. 

These  results,  so  contradictory  and  ineon- 
aistent,  claimed,  too,  as  flowing  from  the  judg- 
menta  of  the  highest  court  in  the  State,  should 
not  be  admitted  unless  compelled,  after  the  most 
earefnl  and  deliberate  consideration. 

The  decision  in  both  cases  was  made  at  the 
■•mo  term,  June,  1849;  the  one  in  the  present 
case  subsequent  to  that  in  the  case  of  Goodwin. 

The  court  in  their  opinion  state,  that  the 
grounds  upon  which  they  affirmed  the  judgment 
in  this  case  were,  first,  for  the  reasons  assigned 
by  them  for  their  decree  in  the  previous  Case  of 
Oliver's  Executors  against  Gill,  permanent  trus- 
tee of  Goodwin. 

The  grounds  for  that  decree  are  stated  in  the 
record,  and  as  far  as  material,  are  as  follows: 
"They  are  of  opinion  that  the  entire  contract 
(the  Hina  contract)  upon  which  the  claim  of 
the  appellee  (Gill,  the  trustee)  is  founded,  is 
io  fraught  with  illegality  and  turpitude  as  to 
be  utterly  null  and  void;  conferring  no  rights 
or  obligations  upon  any  of  the  contracting 
parties,  which  can  be  sustained  or  countenanced 
by  any  court  of  law  or  equity  in  this  State; 
that  it  has  no  moral  obligation  to  support  it, 
and  that,  therefore,  under  the  Insolvent  Laws  of 
Maryland,  such  claim  does  not  pass  to  or  vest 
S51*]  in  the  trustee  of  an  insolvent  'petition- 
er. It  forms  no  part  of  his  property  or  estate, 
within  the  meaning  of  the  legislative  enact- 
ments constituting  our  Insolvent  Laws." 

Nothing  can  be  more  explicit  or  decisive 
against  the  title  of  the  insolvent  trustee,  or  of 
those  setting  up  a  claim  under  him,  to  a  share 
in  thia  Baltimore  Company.  The  court  say: 
"^t  haa  no  legal  or  moral  obligation  to  support 
it,  and  that,  therefore,  under  the  Insolvent 
Laws  of  Maryland,  such  a  claim  does  not  pass 
to  or  Test  in  the  trustee  of  an  insolvent  peti- 
tioner. It  forms  no  part  of  his  property  or  es- 
tate, within  the  meaning  of  the  legislative  en- 
actments constituting  our  insolvent  system." 
And  this  opinion  is  re-affirmed,  ipsisimig  verbis, 
in  giying  the  judgment  against  the  trustee  of 
WlUiama,  then  iwfore  the  court,  and  with  which 
««  are  now  dealing ;  and  yet  it  is  gravely  insist- 
ed th*t  no  such  decision  was  made  in  this  case 
as  waa  made  in  the  case  of  Goodwin ;  but,  on  the 
contrary,  the  court  decided  that  the  interest 
in  tlie  share  of  Williams  did  pass  under  the  In- 
solvent Iaws  to  the  trustee;  that  he  became 
thereby  invested  with  the  title,  and  was  compe- 
tent to  transfer  it  to  Robert  Oliver,  the  testator 
of  the  defendants. 

Tin  supposed  contradiction  and  inconsistency 
of  the  determination  of  the  court  is  founded 
upon  the  second  paragraph  in  the  opinion  de- 
Ihrered.  It  is  as  follows:  2d.  "Because,  under 
the  prooeedinga  based  on,  or  originating  from, 
the  insolvent  petitions  of  John  (3ooding  and 
James  Williams,  and  the  Act  of  Assembly  ap- 
I^ieable  thereto,  Rober  Oliver  acquired  a  valid 
title  to  all  the  interest  of  said  James  Williams 
and  John  Gooding  in  the  fund  in  controversy, 
for  the  reawms  assi^pied  by  Judge  Martin  as 
the  basis  of  his  opinion  in  those  cases." 

Judge  Martin  had  dissented  from  the  opinion 
ti  the  majority  of  the  court,  in  the  case  of  Lyde 
Goodwin,  being  of  opinion  that  the  interest  in 
hi*  share  passed  under  the  Insolvent  Laws  to 
the  trustee;  and  had  maintained  the  same  opin- 
IS  li.  ed. 


ion  in  respect  to  the  share  of  Williams,  in  the 
case  I>efore  the  court.  And  it  is  supposed 
that  this  opinion  was  adopted  by  the  other 
members,  in  the  determination  of  the  case. 

We  do  not  a^ee  that  this  is  a  proper  appre- 
hension of  the  judgment  given  by  the  two  mem- 
bers of  the  court;  but,  on  the  contrary,  are 
satisfied  that  the  opinion  delivered  may  well 
warrant  a  more  natural  and  consistent  interpre- 
tation. 

The  true  meaning  will  be  apparent,  we  think, 
from  the  following  explanation.  Robert  Oliver, 
OS  we  have  seen,  had  purchased  the  share  of 
Williams  of  the  insolvent  trustee,  in  1825,  and 
consequently,  if  the  interest  in  his  share  passed 
under  the  Insolvent  Laws  to  the  trustee,  it  had 
become  vested  in  Oliver,  and  of  course,  on  his 
death,  in  the  executors. 

'The  question  before  the  court  was  be-  ['262 
tween  the  insolvent  trustee  and  the  executors. 
The  court,  after  re-affirming  their  opinion  in  the 
case  of  Lyde  Goodwin,  namely :  that  no  interest 
in  the  share  passed  to  the  trustee  under  the  In- 
solvent Laws,  and  therefore  that  he  was  dis- 
abled from  making  out  a  title  to  it,  go  on,  in 
substance,  to  say,  that  if  in  error  as  to  this, 
and  the  opinion  of  Judge  Martin  should  be 
adopted,  namely:  that  the  interest  did  pass  to 
the  trustee,  it  could  make  no  difference  in  the 
result,  inasmuch  as  the  executors  of  Oliver 
would  then  be  entitled  to  the  proceeds,  under 
his  purchase  of  the  share  from  the  trustee  him- 
self, in  1826.  Therefore,  viewing  tlie  case  in 
their  aspect,  quacunque  via  data,  the  insolvent 
trustee  had  failed  in  establishing  any  interest 
in  the  fund. 

It  appears  to  us  that  this  is  obviously  the 
meaning  intended  to  be  expressed,  though  we 
admit  the  terms  used  in  the  expression  of  it 
furnish  some  plausibility  for  the  criticisms  to 
which  it  has  been  subjected.  The  two  opinions, 
the  one  in  the  case  of  Goodwin,  and  the  other 
in  the  case  of  Williams,  were  given  at  the  same 
term,  and  upon  the  same  question;  and  if  the 
interpretation  of  the  defendants  is  right,  are 
diametrically  opposite  to  each  other;  and  not 
only  so,  as  the  first  opinion  is  incorporated  in 
the  second,  the  judgment  rendered  in  the  case  of 
Williams  is  founded  upon  two  opposite  con- 
structions of  the  same  statute,  in  one  and  the 
same  opinion. 

We  prefer  the  explanation  we  have  given  to 
this  extraordinary  and  absurd  conclusion,  as  it 
respects  the  proceedings  of  a  respectable  court, 
and  one  possessing  the  highest  jurisdiction  in 
the  SUte. 

The  change  of  opinion  upon  a  question  of 
law,  or  in  the  construction  of  a  statute,  is  no 
disparagement  to  a  judge  or  a  courts  however 
eminent  or  experienced.  The  change  is  often- 
times a  matter  of  commendation,  rather  than 
of  reproach.  But  the  case  here  presented,  and 
upon  which 'we  are  asked  to  turn  the  decision 
of  the  question  is,  that  two  opposite  oonstrue- 
tions  of  a  statute  have  been  given  by  the  oonii 
in  the  same  cause,  leading  necessarily  to  op- 
posite results,  and  both  relied  on  as  grounoa 
for  the  judgment  rendered.  We  have  already 
assigned  our  reasons  for  disbelief  in  any  sum 
conclusion,  and  shall  not  again  refer  to  them. 

It  has  been  suggested  that  the  Stajiute  of 
Maryland,  of  1841,  confirming  certain  defect- 
ive proceedings  in  insolvent  cases,  operated  to 
con:inu  the  sale  of  the  trustee  to  Oliver,  in 
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182S,  and  that  the  opinion  of  the  Conrt  of  Ap- 
peals in  the  case  of  Williams  is  founded  upon 
this  Statute.  Winchester,  the  permanent  trus- 
tee at  the  time  of  the  sale,  had  not  given  a 
bond,  with  surety,  for  the  faithful  execution 
of  his  duty,  as  required  by  the  law;  and 
25 3*]  'under  the  decisions  of  the  courts  of 
Maryland,  this  omission  disabled  him  from 
deabng  with  the  estate  of  the  insolvent. 

The  Act  of  1841  was  passed  to  remedy  de- 
fects of  this  description.  It  provided  that  all 
sales  and  transfers  of  property  and  claims, 
theretofore  made  by  any  permanent  trustee,  etc., 
under  the  Insolvent  Laws  of  the  State,  shall  be 
valid  and  effectual,  notwithstanding  such  trus- 
tee shall  not  have  given  a  bond  with  security, 
etc;  and  the  3d  section  provides  that  the  Act 
shall  not  be  so  construed  as  to  cure  any  other 
defect  in  the  proceedings  than  the  failure  to 
give  a  bond,  with  security,  or  the  want  of  any 
ratification  by  the  court  of  any  sale  maule  by 
such  trustee. 

It  is  quite  apparent  from  the  provisions  of 
the  Act,  that  it  was  not  designed  to  confirm  all 
•ales  previously  made  by  the  trustee  under  the 
Insolvent  Laws,  and  render  them  valid  and  ef- 
fectual, but  simply  to  confirm,  so  far  as  re- 
spected any  defect  arising  out  of  the  omission 
of  the  trustee  to  give  proper  security,  and 
also  as  respected  any  omission  on  the  part  of 
the  court  to  confirm  the  sale.  These  two  de- 
fects in  any  previous  proceedings  were  cured 
by  the  Statute;  but  in  all  other  respects  the 
proceedings  were  valid,  or  otherwise  independ- 
ent of  it^  It  is  impossible  to  maintain  that  the 
Statute  looked  to  any  such  informality  in  the 
title  of  the  trustee,  as  that  held  by  the  Court 
of  Appeals  in  the  case  of  lyde  Goodwin,  as  well 
as  in  the  present  one.  And  besides,  it  is  incon- 
ceivable why  the  court  should  have  re-affirmed 
their  opinion  in  the  case  of  Goodwin,  as  a 
ground  for  denying  the  title  to  the  trustee,  if 
they  had  intended  to  hold  that  it  passed  by 
force  of  the  Act  of  1841.  We  have  no  belief  that 
such  was  the  opinion  intended  to  be  expressed. 

The  decree  of  the  court  affirming  the  judg- 
ment of  the  court  below  has  been  referred  to,  as 
favoring  the  view  of  the  decision  contended  for 
bj  the  appellees.  This  decree  adjudges  and 
decrees,  that  the  judgment  below  awarding  the 
share  of  Williams  to  the  executors  of  Oliver  be 
affirmed,  and  that  Glenn  and  Ferine,  the  general 
trustees  of  the  fund,  pay  the  proceeds  of  the 
share  to  the  said  executors. 

It  will  be  reinembered  that  the  only  question 
before  the  court  respecting  this  share  was  be- 
tween the  executors  on  the  one  side,  and  the 
insolvent  trustee  of  Williams  on  the  other;  and 
as  the  executors  were  the  apparent  owners  of 
the  fund,  unless  a  title  could  be  maintained  by 
the  trustee,  so  far  as  respected  the  parties  be- 
fore the  court,  the  former  exhibited  the  better 
title;  at  least,  the  better  title  to  Uke  the  pos- 
session and  charge  of  the  fund  in  the  distribu- 
tion among  the  claimants.  The  form  of  the  de- 
cree, therefore,  was  very  much  a  matter  of 
course,  in  the  aspect  of  the  case  as  then  present- 
ed. 

This  view  will  be  more  fully  appreciated 
2B4*]  when  we  refer  to  'another  branch  ot 
this  case,  presently  to  be  considered.  _  We  will 
simply  add,  in  our  conclusion  upon  this  part  of 
the  case,  that  the  opinion  now  expressed  was 
the  one  entertained  by  us  when  the  case,  invoiv- 
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ing  this  share  of  Williams,  waa  formerly  before 
the  court  and  which  will  be  found  in  12  How. 
pp.  111-123. 

At  p.  123  we  observed  that  the  counsel  for  the 
plaintiiT  in  error  sought  to  distinguish  this  case 
from  the  previous  one  (the  case  of  Lyde  Good- 
win), and  to  maintain  the  jurisdiction  of  the 
court,  upon  the  ground  that  the  act  of  the 
Legislature  of  Maryland  of  1841,  confirming 
the  authority  of  Winchester,  the  permanent 
trustee,  was  in  contravention  of  a  provision  of 
the  Constitution  of  the  United  States,  as  "a 
law  impairing  the  obligation  of  contracts." 

But  we  observed  in  answer  "admitting  this 
to  be  so  (which  we  do  not),  still,  the  admission 
would  not  affect  the  result,  for  the  decision  (of 
the  Court  of  Appeals)  upon  a  previous  brancL 
of  the  case,  denied  to  the  plaintiiT  any  right  to. 
or  interest  in,  the  fund  in  question,  as  claimed 
under  the  insolvent  proceedings  as  permanent 
trustee,  and  hence  he  was  deemed  disabled 
from  maintaining  any  action  founded  upon  that 
claim. 

It  was  of  no  importance,  therefore,  as  it  re- 
spected the  plaintiff,  in  the  distribution  of  the 
fund,  whether  it  was  rightfully  or  wrongfully 
awarded  to  Oliver's  executors.  He  had  no 
longer  any  interest  in  the  question." 

Our  conclusion,  therefore,  upon  this  part  of 
the  case  is,  that  according  to  the  law  of  Mary- 
land, as  expounded  by  the  highest  court  of  the 
State,  no  title  to  or  interest  in  the  share  of 
Williams  in  the  contract  of  the  Baltimore  Com- 
pany, under  General  Mina,  passed  under  the  In- 
solvent Laws  of  that  State  to  the  insolvent  trus- 
tee; and  consequently  no  interest  in  the  same 
became  vested  in  the  executors  of  Robert  Oli- 
ver, by  force  of  the  assignment  from  the  trustee 
to  him  in  1825. 

2.  The  next  question  is  as  to  the  conclusive- 
ness of  the  decree  of  the  Baltimore  Counfy 
Court,  malcing  a  distribution  of  the  fund  among 
the  several  claimants,  and  which  was  affirmed 
by  the  Court  of  Appeals,  upon  the  rights  of 
the  administrator  of  Williams  to  the  proceeds 
of  his  share  in  his  fund.  The  decree  in  the 
Baltimore  County  Court  was  rendered  in  De- 
cember, 1846,  and  affirmed  June  Term,  1849. 

Williams  died  in  1836,  and  no  letters  of  ad- 
ministration were  taken  out  upon  the  estate  till 
1862.  It  appears,  therefore,  that  Williams  had 
been  dead  ten  years  when  the  first  decree  was 
made,  and  thirteen  at  the  date  of  the  second; 
and  no  representative  was  in  existence  to  whom 
notice  of  the  proceedings  could  affect  in  any 
way,  the  interest  of  the  estate  in  the  fund. 

Now,  the  principle  is  well  settled  in  respect 
to  these  proceedings  *in  chancery  for  [*255 
the  distribution  of  a  common  fund  among  the 
several  parties  interested,  either  on  the  applica- 
tion of  the  trustee  of  the  fund,  the  executor  or 
administrator,  legatee,  or  next  of  kin,  or  on  the 
application  of  any  party  in  interest,  that  an  ab- 
sent party,  who  had  no  notice  of  the  proceed- 
ings, and  not  guilty  of  willful  laches  or  tmrea- 
sonable  neglect,  will  not  be  concluded  by  the 
decree  of  distribution  from  the  assertion  of  his 
right  by  bill  or  petition  against  the  trustee,  ex- 
ecutor, or  administrator;  or  in  case  they  have 
distributed  the  fund  in  pursuance  of  an  order 
of  the  court,  against  the  distributees. 

David  V.  Froud,  I  Mil.  *  K.  200;  Greig  ▼. 
Somerville,  1  Russ.  &  M.  338;  Gillespie  v.  Alex- 
ander, 3  Russ.  130;  Sawyer  T.  Birchmore,  1 
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Keen,  301;  SUne  t.  Gough,  1  Ball,  k  B.  436; 
Finley  ▼.  Bank  of  the  U.  8.  11  Wh.  304 ;  Story-g 
Eq.  PI.  sec  100;  Wiswall  v.  Sampson,  14  How. 
62,  67. 

The  general  principle  governing  courts  of 
equity,  in  proceedings  of  this  description,  is 
more  clearly  stated  by  Sir  John  Leach,  Master 
of  the  Rolls,  in  David  v.  Frond,  above  referred 
to,  than  in  other  case  that  has  come  under 
our  notice. 

That  was  a  case  where  one  of  the  next  of 
kin,  who  had  no  notice  of  the  administration 
suit,  filed  a  bill  against  the  administratrix  and 
distributees  to  obtain  her  share  of  the  estate. 
The  bill  was  filed  some  two  years  after  the  de- 
cree for  distribution  had  been  made  and  car- 
ried into  effect. 

The  Master  of  the  Rolls  observed  that  "the 
personal  property  of  an  intestate  is  first  to  be 
applied  in  payment  of  his  debts,  and  then  dis- 
tributed among  his  next  of  kin.  The  person 
who  takes  out  administration  to  his  estate,  in 
most  cases,  cannot  know  who  are  his  creditors, 
and  may  not  know  who  are  his  next  of  kin; 
and  the  administration  of  his  estate  may  be  ex- 
posed to  great  delay  and  embarrassment.  A 
court  of  equity  exercises  a  most  wholesome  ju- 
risdiction for  the  prevention  of  this  delay  and 
embarrassment,  and  for  the  assistance  and  pro- 
tection of  the  administrator.  Upon  the  appli- 
cation of  any  person  claiming  to  be  interested, 
the  court  refers  it  to  the  master,  to  inquire  who 
are  creditors,  and  who  are  next  of  kin,  and  for 
that  purpose  to  cause  advertiseme»ts  to  be  pub- 
lished in  the  quarters  where  creditors  and  next 
of  kin  are  most  likely  to  be  found,  calling  upon 
snch  creditors  and  next  of  kin  to  come  in  and 
make  their  claims  before  the  master,  within  a 
reasonable  time  stated;  and  when  that  time  is 
expired,  it  is  considered  that  the  best  possible 
means  having  been  taken  to  ascertain  the  par- 
ties really  entitled,  the  administrator  may  rea- 
sonably proceed  to  distribute  the  estate  among 
those  who  have  before  the  master  established 
an  apparent  title.  Such  proceedings  having 
been  taken,  the  court  will  protect  the  adminis- 
trator against  any  future  claim." 
256*]  *''But  it  is  obvious,"  he  remarks,  "that 
the  notice  given  by  advertisements  may,  and 
must  in  many  cases,  not  reach  the  parties  really 
entitled.  They  may  be  abroad,  and  in  a  differ- 
ent part  of  the  kingdom  from  that  where  the 
advertisements  are  published,  or  from  a  multi- 
tude of  circumstances  they  may  not  see  or  hear 
of  the  advertisements,  and  it  would  be  the 
height  of  injustice  that  the  proceedings  of  the 
court,  wisely  adopted  with  a  view  to  general 
eonvenience,  should  have  the  absolute  effect  of 
conclusively  transferring  the  property  of  the 
true  owners  to  one  who  has  no  right  to  it." 

The  Master  of  the  Rolls  further  observed, 
"that  if  a  creditor  does  not  happen  to  discover 
the  proceedings  in  the  court,  until  after  the  dis- 
tribution has  been  actually  made,  by  the  order 
of  the  court,  amongst  the  parties  having,  by 
the  master's  report,  an  apparent  title,  although 
the  court  will  protect  the  administrator,  who 
has  acted  under  the  orders  of  the  court,  yet, 
upon  a  bill  filed  by  this  creditor  against  the 
parties  to  whom  the  property  has  been  distrib- 
uted, the  court  will,  upon  proof  of  no  willful 
default  on  the  part  of  such  creditor,  and  no 
wmtt  of  remaaoMbJe  dilaeaoe  cm  bia  pmrt,  eom- 


pel  the  parties  defendants  to  restore  to  the  cred- 
itor that  which  of  right  belongs  to  him."  The 
Master  of  the  Rolls  then  applied  this  principle 
to  the  ri;;ht  of  the  next  of  kin,  the  complainant 
in  the  bill,  and  observed,  that  it  had  been  ar- 
gued that  the  case  is  extremely  hard  upon  the 
party  who  is  to  refund,  for  that  he  has  a  full 
right  to  consider  the  money  as  his  own,  and 
may  have  spent  it ;  and  that  it  would  be  against 
the  policy  of  the  law  to  recall  the  money,  which 
the  party  had  obtained  by  the  effect  of  a  judg- 
ment upon  a  litigated  title.  "But,"  he  ob- 
served, "there  is  here  no  judgment  upon  a 
litigated  title;  the  party  who  now  claims  by  a 
paramount  title  was  absent  from  the  court,  and 
all  that  is  adjudged  is,  that,  upon  an  inquiry  in 
its  nature  imperfect,  parties  are  found  to  have 
a  prima  facie  claim,  subject  to  be  defeated 
upon  bettor  information.  The  apparent  title, 
under  the  master's  report,  is,  in  its  nature,  de- 
feasible. A  party  claiming  under  such  circum- 
stances, has  no  great  reason  to  complain  that 
he  is  called  upon  to  replace  what  he  has  re- 
ceived against  nis  right." 

In  the  case  of  Gillespie  ▼.  Alexander,  also 
above  referred  to.  Lord  Eldon  observed,  that 
although  the  language  of  the  decree,  where  an 
account  of  debts  is  directed,  is,  that  those  who 
do  not  come  in,  shall  be  excluded  from  the  ben- 
efit bf  it ;  yet  the  course  is  to  permit  a  creditor, 
he.  paying  coste,  to  prove  his  debt,  as  long  as 
there  happens  to  be  a  residuary  fund  in  court, 
or  in  the  hands  of  the  executor,  and  to  pay 
him  out  of  the  residue.  If  the  creditor  doe* 
not  come  till  after  the  executor  *has  [*257 
paid  away  the  residue,  he  is  not  without  reme- 
dy, though  he  is  barred  the  benefit  of  that  de- 
cree. If  he  has  a  mind  to  sue  the  legatees,  and 
bring  back  the  fund,  he  may  do  so,  but  he  can- 
not affect  the  legatees  except  by  suit,  and  he 
cannot  affect  the  executor  at  all. 

These  principles  are  decisive  of  this  branch 
of  the  case,  as  they  establish,  beyond  all  con- 
troversy, the  right  of  the  administrator  to  as- 
sert the  title  of  Williams,  the  intestate,  to  the 
proceeds  of  the  share  in  question,  notwithstand- 
ing the  decree  of  distribution  by  the  Baltimore 
County  Court.  There  has  been  no  laches  on  his 
part,  or  on  the  part  of  those  whom  he  repre- 
sents. 

The  cases  above  referred  to  relate  to  the 
rights  of  creditors,  and  next  of  kin,  but  the 
principle  is  equally  applicable  to  all  parties  in- 
terested in  a  common  fund  brought  into  a  court 
of  equity  for  distribution  amongst  the  several 
claimants. 

It  is  worthy  of  observation  in  this  connection, 
that  the  decree,  however  conclusive  in  its  terms 
in  the  distribution  of  the  fund  amongst  the  ap- 
parent owners  then  before  the  court,  possesses 
no  binding  effect  upon  the  righto  of  the  absent 
party  whose  interests  have  not  been  represented 
on  the  subject  of  litigation.  The  opinion  of 
the  court  given,  and  decree  in  pursuance  there- 
of, applies  only  to  interests  of  those  amongst 
whom  the  fund  is  distributed. 

These  observations  furnish  an  answer  to  the 
argument  on  behalf  of  the  appellees,  drawn 
from  a  reference  to  the  terms  of  the  decree  of 
the  Court  of  Appeals  of  Maryland,  in  this  case, 
by  which  the  fund  is  adjudged  to  t.\i«  «x.«k,'\^\at% 
o|  Oliver.    A>  be^vrew  «,Vi  VbA  ^tVvaa  \XkK&\MF 
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fore  tlie  court,  this  adjudication  was  doubtless 
proper  and  conclusive  upon  tlieir  rights. 

It  is  agreed  in  tlie  case  tliat  but  five  eighths 
of  the  fund  in  controversy  is  in  the  hands  of 
the  executors,  the  residue  having  been  paid  over 
in  the  administration  of  the  assets  of  the  estate. 

If  this  portion  had  been  paid  over  by  the  ex- 
ecutors in  pursuance  of  an  order  uf  the  court  in 
an  administration  suit,  the  defendants  would 
be  protected  to  that  extent,  and  the  complain- 
ant compelled  to  proceed  against  the  distribu- 
tees.   But  no  such  fact  appears  in  the  case. 

Without  saying,  at  this  time,  that  an  execu- 
tor, in  all  cases,  may  be  compelled  to  account 
to  a  party  making  title  to  a  portion  of  the  es- 
tate after  distribution  among  the  legatees  and 
next  of  kin,  unless  first  procuring  an  order  of 
the  court  having  charge  of  the  administration, 
we  perceive  no  reason,  under  the  circtmistances 
of  this  case,  for  exonerating  them,  or  turning 
him  round  to  a  bill'  against  the  distributees. 

Upon  the  whole,  after  the  fullest  considera- 
958*]  tion  we  have  been  'able  to  give  to  this 
case,  we  think  the  decree  of  the  court  below  was 
erroneous,  and  should  be  reversed. 

Dissenting,  Mr.  Chief  Justice  Taney,  Messrs. 
Justices  McLean  and  Daniel. 

Mr.  Chief  Justice  Taney,  dissenting: 

I  dissent  from  the  opinion  in  these  two  cyses ; 
but  they  are  so  intimately  connected  with  the 
case  against  Lyde  Goodwin's  Administrator, 
jost  decided,  that  I  shall  be  better  understood 
by  considering  the  three  together. 

When  the  case  of  Gill  (who  was  trustee  of 
Goodwin  under  the  Insolvent  Laws  of  Mary- 
land) against  Oliver's  Executors  was  before  the 
eourt,  I  did  not  concur  in  the  judgment  then 
given,  as  will  be  seen  by  the  report  of  the  case 
in  11  Howard's  Reports.  It  appeared  to  me 
unnecessary  at  that  time  to  do  more  than  sim- 
ply express  my  dissent;  but  the  course  which 
these  cases  have  since  taken,  and  the  decisions 
now  given,  make  it  my  duty  to  state  more  fully 
my  own  opinion,  and  the  grounds  upon  which  I 
passed  the  decrees  that  are  now  before  the 
eourt. 

The  history  of  the  oontroversy  is  this:  Good- 
win, Gooding  and  Williams  were  members  of 
the  Baltimore  Mexican  Company,  which  made 
the  contract  with  Mina,  in  1816.  The  charac- 
ter of  that  contract  is  fully  stated  in  the  11th 
and  12th  volumes  of  Howard's  Reports,  and  al- 
so the  manner  in  whicli  it  came  before  the  com- 
missioners under  the  Treaty  with  Mexico,  and 
their  award  upon  it. 

The  commissioners  awarded  the  sum  men- 
tioned in  their  award  to  the  Mexican  Company 
of  Baltimore,  as  due  "for  arms,  vessels,  mu- 
nitions of  war,  goods  and  money,  furnished  by 
tlie  Company  to  General  Mina  for  the  service 
of  Mexico  in  the  years  1810  and  1817,"  and 
gave  interest  to  the  Company  according  to 
is**]  'the  stipulation  in  the  contract  with 
Mina.  I  liave  given  the  words  of  the  award, 
because  they  show  that  the  commissioners  af- 
firmed the  validity  of  this  contract,  and  di- 
rected the  amount  due  by  its  terms  to  be  paid 
to  the  trustees  therein  named,  for  the  benefit  of 
the  parties  interested  in  it. 

Proceedings  were  soon  after  instituted  in 
a  Maryland  court  of  equity  against  the  trustees 
by  persons  claiming  an  interest  in  the  fond: 


and  the  money  by  order  of  the  eourt 
brought  into  court  to  be  distributed  amgng  the 
parties  entitled.  Many  claimants  appeared  pre- 
senting conflicting  claims  for  shares  in  the 
company. 

Goodwin,  Gooding  and  Wllliamg  all  became 
insolvent— Goodwin  in  1817,  Gooding  and  Will- 
iams in  1819;  and  their  respective  trustees  ap- 
peared in  the  Maryland  court,  and  claimed  the 
amount  due  to  the  insolvent. 

On  the  other  hand,  the  executors  of  Oliver 
claimed  these  three  shares — Goodwin's  under 
an  assignment  made  to  Oliver  by  Goodwin  in 
1829,  and  the  other  two  under  assignments 
made  to  him  in  1825,  by  George  Winchester, 
who  was  the  trustee  of  each  of  them. 

The  controversies  which  arose  upon  the  dis- 
tribution of  this  fund  were  removed  to  the 
Maryland  Court  of  Appeals,  which  is  the  high- 
est court  of  the  State.  And  in  the  trial  there, 
it  was  objected  that  the  contract  with  Mina  was 
in  violation  of  law,  and  therefore  fraudulent 
and  void,  and  vested  no  rights  in  the  member* 
of  the  Company  which  the  law  would  reoog- 
nize,  and  consequently  that  no  right  of  proper- 
ty in  it  could  vest  in  the  trustee  when  the  party 
became  insolvent. 

It  may  be  proper  to  remark,  that  under  fh* 
Maryland  Insolvent  Law,  all  the  property, 
rights  and  credits  belonging  to  the  insolvent  at 
the  time  of  his  petition,  become  vested  in  hia 
trustee;  and  he,  at  the  same  time,  executes  » 
deed  to  the  trustee,  conveying  and  assigning 
to  him  all  his  property,  rights  and  credits  of 
every  description  for  the  benefit  of  his  creditors. 
And  if  the  persons  above  named,  at  the  times 
of  their  petitions  in  1817  and  1819,  had  any  in- 
terest whatever,  either  legal  or  equitable,  vested 
or  contingent,  under  this  Mexican  contract  it 
passed  to  their  trustees. 

The  Court  of  Appeals  decided  that  the  eon- 
tract  with  Mina  was  fraudulent  and  void  under 
our  neutrality  laws,  and  therefore  vested  no 
right  in  the  parties  which  a  court  of  justice  in 
this  country  could  recognize;  and  consequently 
that  they  had  no  interest  or  property  under  it 
which  could  be  transferred  to  or  vested  in  their 
trustees  at  the  time  of  their  insolvency.  And 
upon  this  ground  they  decided  against  the 
claim  of  the  trustees,  and  directed  the  whole 
amount  of  the  three  shares  to  be  paid  to  Oli- 
ver's executors. 

•The  ground  upon  which  they  support-  ['S66 
ed  the  claim  of  Oliver's  executors  to  these 
shares  is  not  stated  fully  in  the  opinion.  It 
was,  I  presume,  upon  the  ground  that,  by  the 
terms  of  the  award,  the  shares  of  these  three 
persons  were  received  by  the  trustees  named  in 
the  award,  in  trust  for  these  executors;  and 
that  the  trustees,  therefore,  had  no  right  to 
withhold  it  from  them;  as  neither  they  no|- 
their  testator  bad  any  participation  in  the 
fraudulent  contract  out  of  which  it  had  arisen. 
And  if  the  court  was  right  in  deciding  that 
neither  the  trustee  of  the  insolvent,  nor  anyone 
else,  could  derive  a  title  to  this  money  under 
the  contract  with  Mina,  perhaps  the  language 
of  the  award,  together  with  the  documents  re- 
ferred to  in  it,  might  justify  this  decision,  ^it 
I  express  no  opinion  on  this  point,  and  merely 
suggest  it  in  justice  to  the  Court  of  Appeals, 
in  order  to  show  that  their  opinions  in  these 
caaea  ^re  qot  neoessariljr  inconsistent  with  each 
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otber,  altboiigh  the  eourt  may  have  reasoned 
arroneottsly,  and  decided  incorrectly. 

Tbeat  decisions  were  brought  to  this  court  by 
the  trustees  of  the  insolvents,  by  writs  of  error 
under  the  25th  section  of  the  Act  of  1789.  Mo- 
tions were  made  in  each  of  them  to  dismiss  for 
w«nt  of  jurisdiction ;  and  the  motions  were  sus- 
tained by  the  majority  of  the  court,  and  the 
eases  dismissed,  as  will  appear  in  the  reports  re- 
ferred to. 

I  differed  in  opinion  from  the  (Tourt,  but  un- 
'  doubtedly,  when  the  cases  came  before  me  at 
eireoit,  upon  bills  filed  by  the  administrators, 
it  was  my  duty  to  conform  in  the  inferior  court 
to  the  decision  of  the  superior,  as  far  blb  that 
decision  applied  to  the  case  presented  by  these 
eomplainants.  It  is  true  that  in  my  own  opin- 
ion, and  according  to  the  views  of  the  subject  I 
had  always  entertained,  these  bills,  by  the  ad- 
ministrators of  the  insolvents,  could  not  l>e 
maintained.  But  I  dismissed  them,  not  only 
npon  that  ground,  but  also  under  the  impres- 
sion that  I  was  bound  to  do  so  upon  the  princi- 
ples upon  which  this  court  had  decided  them  in 
the  suits  by  the  trustees.  It  appears,  however, 
by  the  opinion  just  delivered,  that  I  was  mis- 
taken, and  placed  an  erroneous  construction  on 
the  opinions  formerly  delivered.  It  seems, 
therefore,  to  be  due  to  myself  to  state  not  only 
my  opinion  in  the  former  cases,  but  also  the  in- 
terpretation I  placed  upon  the  language  of  this 
court  in  deciding  them.  And  I  think  it  will  be 
found  that  the  language  of  the  former  decisions 
was  fairly  susceptible  of  the  construction  I  put 
upon  it,  although  that  construction  has  turned 
out  to  be  erroneous.  I  do  not  mean  to  say  that 
tite  construction  which  the  majority  of  the 
eoort  puts  upon  its  former  decisions  now,  is  not 
the  tme  one,  but  that  the  lan^age  used  in  it 
might  lead  even  a  careful  inquirer  to  a  contra- 
ly  conclusion. 

941*]  *I  proceed,  in  the  first  place,  to  speak 
of  the  case  of  Gill,  Trustee  of  Lyde  Goodwin. 
As  I  have  already  said,  when  that  case  was  be- 
fore this  court,  I  thought,  and  still  think,  we 
Ind  jurisdiction ;  and  proceed  now  to  state  the 
grounds  of  that  opinion,  and  how  it  bore  on  the 
decision  of  the  suit  by  his  administrator,  which 
is  now  before  us. 

The  money  in  dispute  was  claimed  under  the 
contract  with  Mina.  And  the  amount  claimpd 
was  awarded  to  the  Mexican  Company,  or  tlieir 
l«gal  representatives  or  assigns,  by  the  commis- 
aioncrs  appointed  under  the  Mexican  Treaty, 
and  the  Act  of  Congress  passed  to  carry  it  into 
execution.  The  commissioners  were  authorized 
to  aacertain  and  determine  upon  the  validity  of 
the  claims  of  American  citizens  upon  the  Mexi- 
tan  government,  and  for  which  this  govem- 
laent  had  demanded  reparation.  Of  course,  it 
was  their  duty  not  to  allow  any  claim  for  serv- 
ices rendered  to  Mexico,  or  money  advanced 
for  its  use,  by  American  citizens  in  violation 
of  their  duty  to  their  own  country,  or  in  dis- 
obedience to  its  laws.  For  the  government 
would  have  been  unmindful  of  its  own  duty  to 
tte  United  States,  if  it  had  used  its  power  and 
imlaence  to  enforce  a  claim  of  that  description, 
or  bad  sanctioned  it  by  treaty.  But  the  Board 
of  Commissionera  were  necessarily  the  judges  of 
tbe  lawfulness  of  the  contracts,  and  the 
-xalidity  of  the  claims  prexentcd.  They  were 
wnnwsrily  to  determine  whether  they  were  of 


the  description  provided  for  in  the  treaty  or 
not.  They  may  have  committed  errors  of  judg- 
ment in  this  respect,  and  may  have  committM 
an  error  of  judgment  in  sanctioning  the  con- 
tract with  Mina.  But  the  law  under  which  ibiey 
acted  made  them  the  exclusive  judges  on  the 
subject.  There  was  no  appeal  from  their  deci- 
sion. And  if  there  was  no  malpractice  on  the 
part  of  the  commissioners,  and  the  award  was 
not  obtained  by  fraud  and  misrepresentation,  it 
was  final  and  conclusive.  It  was  like  the  judg- 
ment of  any  other  tribunal  having  jurisdiction 
of  the  subject  matter,  sind  could  not  be  re-exam- 
ined and  impeached  for  error  of  judgment  in 
any  other  court  which  had  no  appellate  power 
over  it.  And  they  decided  that  the  contract  of 
Mina  was  valid,  and  consequently  it  vested 
from  its  date  a  lawful  right  to  the  money  in 
the  members  of  the  Mexican  Company. 

The  objection,  therefore,  in  the  Maryland 
court,  brought  into  question  the  validity  of  an 
authority  exercised  under  the  United  States; 
and  as  the  decision  of  the  State  Court  was 
against  its  validity,  it  was  my  opinion  that  a 
writ  of  error  did  lie  under  the  25th  section  of 
the  Act  of  1780.  And  regarding  the  award 
as  final  and  conclusive  upon  other  tribunals, 
there  was  error  in  the  judgment  of  the  State 
Court  which  pronounced  it  invalid  and  fraudu- 
lent. It  will  be  observed  that  this  error  was  the 
foundation  *of  the  judgment  of  the  State  [*242 
Court.  For  if  the  court  did  not  look  behind  the 
award,  and  had  regarded  the  contract  as  valid, 
the  right  to  Goodwin's  interest  undoubtedly 
passed  to  his  tnutee  in  1817,  long  before  his  as- 
signment to  Oliver.  I  therefore  thought  this 
court  had  jurisdiction,  and  that  the  judgment 
of  the  Court  of  Appeals  ought  to  be  reversed, 
and  this  money  paid  to  the  trustee,  and  not  to 
Oliver's  executors. 

The  majority  of  the  court,  however,  enter- 
tained a  different  opinion,  and  dismissed  the 
cases,  upon  the  ground,  as  I  understand  the 
opinion,  that  the  construction  of  the  Treaty,  or 
of  the  Act  of  Congress,  or  the  validity  of  the 
authority  exercised  under  them,  did  not  appear 
to  have  been  drawn  into  question  m  the  Court 
of  Appeals;  and  that  the  case  appeared  to  have 
been  decided  upon  the  effect  and  operation  of 
their  own  Insolvent  l^w,  and  upon  their  own 
laws  regulating  contracts  and  transfers  of  prop- 
erty and  credits  within  the  State,  over  which 
we  had  no  jurisdiction  upon  the  writ  of  error; 
that  these  matters  were  exclusively  for  the  de- 
cision of  the  state  tribunals,  and  their  decision 
final  upon  the  subject. 

Some  remarks  are  made  in  the  opinion  in 
relation  to  grounds  upon  which  the  State  Court 
might  have  decidrd  witliout  impeaching  the 
award  of  the  commissioners;  and  among  others 
the  fact  that  Goodwin  had  assigned  his  right  to 
Oliver  in  1820,  and  that  the  Mexican  Congress 
had  previously,  in  1826,  acknowledged  its  va- 
lidity. There  is  an  error  in  the  date,  but  it  is 
immaterial.  The  Acts  of  the  Mexican  Con- 
gress were  in  1823  and  1824. 

But  I  do  not  understand  these  remarks  as 
intended  to  affirm  that  the  share  of  Goodwin 
passed  to  Oliver  by  this  assicnmont,  but  as  sug- 
gesting grounds  upon  which  the  State  Court 
might,  whether  erroneously  or  not,  have  de- 
cided in  favor  of  the  executors.  Because,  as 
the  court  held  that  it  had  no  jurisdiction  in  the 
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case,^  I  supposed  that  it  intended  to  give  no 
opinion  upon  the  merits.  And  I  presum^ 
that  it  did  not  intend  to  decide  that  the  ac- 
Icnowledgment  of  Mexico,  tliat  Mina's  contract 
was  binding  upon  the  Republic,  could  give  any 
validity  to  it  in  the  courts  of  the  United  States. 
For  the  contract  of  the  Baltimore  Company 
would  have  been  liable  to  the  same  objections 
if  it  had  been  made  originally,  in  1816,  with 
the  Mexican  government,  instead  of  General 
Mina.  And  if  it  was  void  in  1817,  and  Good- 
win then  had  no  interest  under  it,  it  was  equal- 
ly void  in  1829,  when  the  assignment  to  Oliver 
was  made;  and  it  is  due  to  the  Court  of  Ap- 
peals to  say,  that  they  have  not  indicated,  tn 
any  of  their  opinions,  that  the  Acts  of  the 
Mexican  Congress  had  any  influence  on  their 
judgments. 

Upon  these  considerations  I  dismissed  the  bill 
SSS*]  at  circuit,  upon  *two  grounds:  Ist.  My 
own  opinion  is,  that  the  interest  of  Goodwin 
passed  to  his  trustee,  and  consequently  that  the 
present  cmnplainant  (his  administrator)  can 
nave  no  title.  2d.  This  court  decided  upon  a 
view  of  the  whole  case,  that  it  had  no  appellate 
power  over  this  judgment,  and  that  it  had  been 
decided  by  the  Maryland  court  upon  its  own 
construction  of  its  own  laws.  And  that  point 
being  adjudged  by  this  court,  I  do  not  see  upon 
what  ground  I  could,  in  conformity  to  this 
opinion,  revise  the  judgment  of  the  S^te  Court 
and  reverse  its  decision.  It  would,  in  substance, 
have  been  the  exercise  of  an  appellate  power 
at  circuit  over  the  decisions  of  the  state  courts, 
upon  their  own  laws,  which  this  court  had  re- 
fused to  exercise  on  writ  of  error,  and,  for  the 
reason  first  above  stated,  1  now  concur  in  affirm- 
ing the  judgment  here  in  the  case  of  Good- 
win's Administrator. 

I  come  now  to  the  cases  of  The  Administra- 
tors of  Gooding  and  Williams,  which  are  in 
many  respects  uike.  These  writs  were  also  dis- 
missed for  want  of  jurisdiction,  when  formerly 
before  tiie  court;  and  in  dismissing  them,  the 
court  said  that  the  litle  of  the  trustees  to  the 
shares  of  Gooding  and  Williams  "involved  only 
a  question  of  state  law,  and  therefore  was  not 
tiie  subject  of  revision  here,  and  was  conclusive 
of  his  rights,  and  decisive  of  the  case."  I 
quota  the  language  of  the  court.  The  want  of 
jurisdiction  was,  therefore,  the  only  point  de- 
cided in  these  cases,  and  they  were  dismissed  on 
that  ground. 

It  IS  true  that  in  these  cases,  as  well  as  in 
that  ot  Goodwin's  Trustee,  language  is  used,  in 
the  opinion  of  the  court,  which  would  seem  to 
imply  that  the  court  was  of  opinion  that  the 
contract  was  void  originally,  but  had  after- 
wards become  valid  by  the  events  referred  to  in 
the  opinion.  But  I  understood  these  observa- 
tions, as  I  did  those  made  in  Goodwin's  case, 
merely  as  suggesting  considerations  which 
might  have  led  to  the  decision  of  the  State 
Court,  without  impeaching  the  award  of  the 
commissioners,  but  not  as  approving  or  sanc- 
tioning them  as  sufficient  grounds  for  their 
decree.  For  the  court  determined  that  it  had 
no  jurisdiction,  and  consequently  the  merits  of 
the  case  were  not  before  it,  and  I  presumed  it 
did  not  mean  to  express  any  opinion  concern- 
ing the  correctness  or  incorrectness  of  the  judg- 
ment of  the  State  Court.  Such  I  have  under- 
stood to  be  the  established  practice  «l  this 


oouit,  and  I  was  not  aware  that  this  case  was 
intended  to  be  an  exception.  The  only  point 
decided  was  the  oonclusiveness  of  the  judg- 
ment of  the  State  Court  upon  tlie  rights  of  the 
trustees. 

The  Court  of  .Appeals  assigned  two  reasons 
for  their  decbion,  and  taking  them  literally,  as 
they  stand,  they  are  inconsistent  with  each  oth- 
er. But  the  opinion  appears  to  have  l>een  hasti 
ly  'written,  and  not  sufficiently  guarded  [*a«4 
in  its  words;  and  it  is  evident  they  meant  m 
say,  that  in  the  opinion  of  the  court,  no  intereui 
vested  in  the  trustee,  because  there  was  no  l-> 
gal  or  equitable  interest  acquired  by  the  con- 
tract that  could  vest  anywhere,  or  in  any  per- 
son. But  if  there  was  a  legal  interest,  it  passed 
to  his  trustee,  and  by  his  assignment  vested  in 
Oliver.  This  mode  of  decision  upon  alternative 
grounds,  is  an  ordinarv  and  familiar  one  in 
courts  of  justice,  and  will  often  be  foimd  in  the 
decisions  of  this  court. 

And  however  the  reasoning  of  the  State 
Court  may  be  regarded,  it  is  clear  that  with  th* 
interest  of  the  intestate  before  them  and  under 
consideration,  they  decreed  that  the  shares  be- 
longed to  Oliver's  executors.  Now,  it  is  per- 
fectly immaterial  whether  the  reasons  assigned 
by  the  court  were  right  or  wrong.  Here  is 
their  judgment,  their  decree — a  decree  founded 
altogether  on  state  laws,  as  this  court  have 
said  in  their  former  decisions,  and  made  by  a 
court  of  competent  jurisdiction.  Upon  what 
principle,  then,  can  a  court  of  the  United 
States,  either  at  circuit  or  here,  undertake  to 
revise  it  or  reverse  it  for  error!  If  we  had  no 
appellate  power  upon  the  writ  of  error,  and  no 
right  to  reverse  the  judgment  for  errors  sup- 
posed to  be  committed  by  the  State  Court  in  in- 
terpreting and  administering  its  own  laws,  how 
can  this  court  or  the  Circuit  Court  exercise  this 
revising  power  over  the  judgment  in  the  form 
it  now  comes  before  us.  It  is  doing  in  another 
way  what  it  has  admitted  cannot  be  done  in 
the  prescribed  mode  of  proceeding  by  writ  of 
error.  And  I  am  not  aware  of  any  precedent 
for  this  exercise  of  power  in  a  court  of  the 
United  States  administering  state  laws,  when 
the  judgment  of  the  highest  court  of  the  State 
is  before  them  upon  the  same  case  upon  which 
the  United  States  Court  is  called  on  to  decide. 
It  will  be  remembered  that  the  appellate  and 
revising  power  of  the  courts  of  the  United 
States  over  the  judgments  of  state  courts  stands 
upon  very  different  principles  from  those  which, 
in  England,  govern  tjie  relation  of  superior  and 
inferior  tribunals,  and  they  are  not,  therefore, 
always  safe  guides  upon  the  revising  and  re- 
versing power  which  the  courts  of  the  United 
States  may  constitutionally  exercise  over  the 
judgments  of  the  state  courts. 

I  know  it  is  said  that  the  administrators  of 
these  insolvents  who  have  filed  these  bills  were 
not  parties  to  the  former  proceedings,  and  are 
not  therefore  estopped  by  the  decree  of  the 
Court  of  Appeals.  And  a  good  deal  of  argument 
has  been  offered  to  maintain  that  proposition; 
but  that  question  cannot  arise  until  other  ques- 
tions which  stand  before  it  and  control  it  are 
first  disposed  of.  For  this  court  held,  upon  the 
former  writs  of  error,  that  these  cases  were  de- 
cided by  the  Court  of  Appeals  exclusively  upon 
Maryland  law;  and  if  that  be  the  case,  before 
we  «eme  *to  the  question  of  parties,  oth-  [*a6S 
^  U  How. 

Digitized  by  VjOOQIC 


1864. 


WnXIAKB  V.  GiBBS  EI  Ah. 


230-274 


•r  qnestions  must  be  decided:  Ist.  Whether 
in  tUa  form  of  proceeding  you  can  examine  into 
the  rmlidity  of  the  grounds  upon  which  the 
8tat«  Court  decided  them,  and  reverse  its  judg- 
ment if  you  suppose  it  committed  an  error  in 
interpreting  and  adminifltering  its  own  laws; 
and  if  you  are  authorized  to  do  this,  then,  2d. 
Did  it  commit  an  error  in  deciding  that  those 
•hares  belonged  to  Oliver's  executors  T  The  rea- 
sons they  may  have  given  for  this  opinion  are 
altogether  immaterial:  and  if  these  two  ques- 
tions ^re  decided  in  the  affirmative,  and  this 
eonrt  reverses  the  judgment,  upon  the  ground 
that  the  shares  belonged  to  the  insolvents  at  the 
timea  of  their  death,  and  not  to  Oliver's  execu- 
tors, then  the  administrators  would  undoubted- 
ly have  an  interest,  and  are  not  estopped  by  the 
former  decree  from  claiming  their  rights.  No- 
body, I  presume,  disputes  this.  But  before 
you  come  to  this  part  of  the  case,  you  must  take 
jurisdiction  over  the  judgment  of  the  State 
Conrt,  and  reverse  it  for  error.  Because,  if  that 
judgment  stands,  then  the  intestates  had  noth- 
ing at  the  times  of  their  death  that  could  pass 
to  Um  administrators;  and  there  would  have 
been  no  more  propriety  in  making  them  parties, 
than  any  other  stranger  who  had  no  interest  in 
the  fund.  The  administrator  of  a  vendor  who 
has  in  hia  lifetime  devested  himself  of  all  right 
to  property,  can  hardly  be  supposed  to  be  a 
necessary  party  in  a  controversy  between  pur- 
chasers under  him  when  neither  of  the  claim- 
ants has  a  right  to  fall  back  for  indemnity  on 
his  estate.  The  administrators  offer  no  new  evi- 
dence of  interest  in  them  or  their  intestates,  but 
present  here  the  identical  ca.se,  in  all  its  parts, 
that  was  before  the  Court  of  Appeals  when  it 
passed  its  decree. 

Indeed,  I  cannot  comprehend  how  the  State 
Court,  or  this  court,  can  award  the  fund  to  the 
administrators,  if  the  contract  was  fraudulent 
and  void  when  the  parties  became  insolvent. 
They  both  died  before  the  award  was  made; 
bnt  if,  np  to  that  time,  the  contract  continued 
open  to  examination  in  a  court  of  justice,  and 
was  decided  to  have  been  fraudulent  and  a 
nullity  when  made,  nothing  afterwards  could 
have  g^ven  it  legal  existence.  Nihilum  ex  nihilo 
oriatur  is  as  true  in  law  as  in  philosophy.  If 
void  at  first,  it  continued  to  be  void  and  a  nul- 
lity to  the  time  of  the  deaths  of  the  parties, 
and  their  administrators  could  derive  no  lawful 
title  from  them.  To  say  that  a  legal  or  equit- 
able interest  in  a  fraudulent  contract  can  exist 
in  »  party  and  be  transmitted  to  his  adminis- 
trator, when  used  as  legal  language,  is  a  sole- 
cism. And  if  from  necessity,  upon  any  princi- 
ple of  law  or  equity,  the  award  related  back, 
it  would  seem  that  those  who  purchased  the 
interest  in  these  shares,  at  their  full  market 
value  at  the  time,  and  paid  for  it,  should  have 
the  benefit  of  the  relations. 
<••*]  *It  may  be  said,  perhaps  that  although 
the  Acts  of  Congress  of  Mexico,  in  1823  and 
1824,  could  not  make  valid  a  contract  originally 
void  and  a  nnllity  by  our  laws,  yet  these  Acts 
of  the  Mexican  Legislature  constituted  a  new 
and  original  contract,  which  at  that  time  might 
lawfully  ht  made  by  our  citizens,  and  that  the 
righta  of  the  parties  take  date  from  that  con- 
tract. But  this  view  of  the  case  would  not  ob- 
viate tlie  legal  objections,  but  on  the  contrary 
it  woald  add  to  tbem.    For  it  atill  Awiunes  th« 


principle  that  the  State  Conrt  had  a  right  to 
examine  into  the  testimony,  not  only  to  deter- 
mine the  rights  of  the  parties  under  the  award, 
but  to  impeach  the  award  itself.  Ana  upon 
this  theory,  if  they  had  not  found  these  Acts 
of  the  Mexican  Congress  in  the  proceedings  of 
the  commissioners,  the  State  Court  might  have 
held  the  whole  award  erroneous  and  a  nullity 
vesting  no  rights  in  any  one,  because  it  sanc- 
tioned an  illegal  contract.  As  I  have  already 
said,  a  state  court,  in  my  judgment,  has  no 
such  power. 

The  Commissioners  do  not  refer  to  the  Mexi- 
can Acts  of  Congress,  nor  allow  the  claims  of 
the  Company  upon  a  contract  made  by  these 
laws.  They  award  expressly  upon  the  contract 
with  Mina,  and  give  interest  according  to  that 
contract.  And  unless  their  award  may  be  im- 
peached for  error,  and  their  decision  upon  the 
claim  re-examined  and  reversed  in  the  State 
Court,  the  rights  of  all  the  claimants  depend 
upon  this  contract,  and  take  date  from  it.  Ac- 
cording to  the  award  of  the  Commissioners,  it 
is  this  contract  that  gave  the  claimants  rights, 
and  which  must  consequently  govern  the  court 
in  distributing  the  fund. 

It  seems  to  be  supposed  that  the  decision  of 
the  Court  of  Appeals  declaring  this  contract  to 
be  fraudulent  and  void  was  founded  upon  some 
local  law  of  the  State.  But  that  is  evidently  a 
mistake.  It  was  founded  on  the  breach  of  the 
neutrality  laws  of  the  United  States.  They 
looked  behind  the  award  of  the  Commissioners, 
behind  an  authority  exercised  under  the  United 
States,   and   impeached   its   validity. 

Besides,  no  other  contract  but  this  wa*  under 
examination  in  the  State  Court.  The  court 
apeak  of  no  other  in  their  opinion.  The  par- 
ties, as  appear  by  the  proceedings,  all  claimed 
under  it,  and  the  decisions  of  the  court  and  the 
distribution  of  the  fund  were  founded  upon  it. 
Can  another  and  a  subsequent  contract  be  set 
up  here,  upon  which  the  State  Court  has  passed 
no  judgment,  and  has  not  acted,  and  under 
which  none  of  the  parties  before  it  claimed?  I 
think  not.  And  if  their  decision  is  to  be  set 
aside  for  error,  it  must,  I  presume,  be  for  error 
in  deciding  upon  the  contract  brought  before 
them  by  the  parties.  And  if  this  court  now 
reverse  these  decrees  upon  the  ground  that  the 
original  contract  with  Mina  was  void,  but  be- 
came valid  by  subsequent  'events,  it  [*267 
reverses  upon  a  new  case,  upon  which  the  State 
Court  has  never  decided.  Moreover,  it  un- 
settles the  whole  proceedings  in  the  State  Court, 
for  the  interest  of  the  claimants,  in  almost 
every  instance,  depended  upon  the  time  that  a 
lawful  right  to  this  claim  vested  in  the  Com- 
pany. 

And  if,  notwithstanding  these  objections, 
this  court  may  look  into  the  judgment  and  re- 
verse it  for  error,  and  they  find  it  to  have 
been  decided  upon  two  principles  of  law,  con- 
sistent or  inconsistent  with  each  other,  one  of 
which  is  erroneous  and  the  other  sound,  ought 
not  the  judgment  to  be  affirmed? 

Now,  as  I  have  already  ^aid,  the  State 
Court  committed  an  error,  in  my  opinion,  in 
going  behind  the  award,  and  receiving  testi- 
mony to  show  that  a  contract  was  fraudulent 
and  void  which  a  tribunal  of  the  United  States 
bavin;;  exclusive  jurisdiction  over  the  subject 
had  decided  to  be  UwivCL  «ii^  -s^^  hsA  \V 
10  ^  ,  ^Vk 
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this  court  have  the  power  to  revise  that  judg- 
ment, I  think  it  could  not  be  supported  on 
that  ground. 

But  they  put  it  upon  another,  and  say,  that 
if  the  original  contract  is  regarded  as  valid, 
then  the  interest  of  the  insolvents  passed  to 
their  trustee,  and  by  virtue  of  his  assignment 
Tested  in  Robert  Oliver. 

Now,  in  examining  the  judgment  of  an  in- 
ferior tribunal  in  a  case  of  this  description, 
would  the  appellate  court  lay  hold  of  the  er- 
roneous principle  to  reverse  the  judgment? 
Would  they  not  affirm  it  upon  the  other  al- 
ternative, which  placed  it  upon  lawful  and 
tenable  grounds  T  I  think  nobody  would  doubt 
that  the  judgment  would  be  affirmed.  Ought 
not  the  same  rule  to  be  applied  to  the  Mary- 
land judgment  which  this  court  is  now  revis- 
ing T  And  is  not  this  court  bound,  under  the 
award  of  the  Commissioners,  to  regard  the 
original  contract  as  valid,  when  it  has  been  so 
decided  by  a  lawful  tribunal  of  the  United 
States,  having  exclusive  jurisdiction  over  the 
subject?  If  we  are  so  bound,  and  not  author- 
ized to  impeach  the  judgment  of  the  Commis- 
sioners, then  the  judgment  of  the  Maryland 
court,  in  the  cases  of  Gooding  and  Williams,  is 
right,  and  ought  to  be  affirmed  upon  the 
second  ground  stated  in  the  opinion,  even  if 
we  were  sitting  here  as  an  appellate  tribunal. 

It  is  true  that  the  bill  in  the  case  of  Wil- 
liams' Trustee  was  filed  in  the  State  Chancery 
Court,  which  by  a  change  of  the  law,  repre- 
sents the  court  where  the  fund  was  originally 
paid  in  and  distributed  among  the  claimants; 
and  was  removed  to  the  Circuit  Court  of  the 
United  States  by  the  appellees,  who  reside  out 
of  the  State.  And  undoubtedly,  the  Circuit 
Court,  in  that  state  of  the  case,  possessed  the 
same  power  over  it,  and  were  bound  to  decide 
it  upon  the  same  principles  that  ought  to  have 
governed  the  State  Court  in  which  the  bill 
208*]  was  filed.  But  there  'was  no  new  evi- 
dence, no  new  fact,  no  new  interest  or  equity 
presented.  There  is  a  new  name,  indeed,  btit 
no  new  interest  or  equity  disclosed  in  the  bill. 
And  upon  that  case  the  Court  of  Appeals  had 
passed  its  decree.  That  decree  was  the  law  of 
the  case,  in  the  inferior  court,  where  this  bill 
was  filed.  And  the  Court  of  Appeals  itself 
could  not  reverse  its  decree,  signed  and  en- 
rolled at  a  former  term,  nor  open  it  merely  be- 
cause a  new  name  was  before  them,  which,  ac- 
cording to  its  former  decree,  had  no  interest  in 
the  fund,  and  consequently  ought  not  to  have 
been  made  a  party  in  the  former  proceedings. 
And  if  we  now  reverse  this  judgment,  we  go 
further  than  the  Maryland  Court  of  Appeals 
could  have  gone,  and  exercise  what  is  essen- 
tially an  appellate  power  over  it,  correcting  the 
errors  of  an  inferior  court. 

But  in  Gooding's  case  this  court  go  still 
farther.  The  bill  in  this  case  was  filed  origi- 
nally in  the  Circuit  Court  of  the  United  States. 
Yet  the  fund  was  never  in  that  court,  nor  th° 
money  paid  to  the  appellees  by  its  order.  If 
the  decree  is  to  be  opened  for  error,  after  the 
fund  is  distributed  by  order  of  a  court  of  com- 
petent jurisdiction,  ought  it  not  to  be  done  in 
the  court  that  passed  the  decree?  And  can  a 
circuit  court  ot  the  United  States  compel  the 
Mppellees  to  repay  money  which  they  hold  »m- 
der  the  decree  ot  •  coxui  ot  co-ordinate  juris- 


diction,  made   upon   the  same  case,  with   the 
same  evidence  before  them?    I  think    not. 

Besides,  Gooding  became  insolvent  again  in 
1829.  All  the  property,  rights  and  credits 
which  he  had  at  that  time,  vested  in  his  trust- 
ees, who  are  still  living.  If  Goodwin's  inter- 
est in  1829  had  become  so  far  valid  that  it  could 
pass  by  his  assignment  to  Oliver,  why  is  not 
Gooding's  also  lawful  and  vested  in  his  trust- 
ees? Upon  what  principle  can  Goodwin's  in- 
terest be  capable  of  assignment  in  1829,  and 
Gooding's  remain  fraudulent  until  his  death? 
Yet  if  it  was  capable  of  assignment  in  1820, 
the  complainant  is  not  entitled.  It  passed  to 
his  trustees. 

And  if,  as  the  court  now  say,  Goodwin 
would  be  estopped  from  impeaching  his  assign- 
ment to  Oliver  on  the  ground  that  the  original 
contract  was  illegal  and  fraudulent,  why  are 
not  Gooding  and  Williams,  and  their  adminis- 
trators, equally  estopped  from  impeaching  their 
assignments  to  their  respective  trustee?  The 
assignment  to  the  trustee  for  the  benefit  of 
their  creditors  was  equally  meritorious  with 
Goodwin's  assignment  to  Oliver.  And  if  they 
had  appeared  as  parties  in  the  Maryland  court, 
would  they  have  been  permitted  to  impeach 
the  title  of  the  trustee,  who  was  then  claiming 
it,  and  set  up  a  right  to  the  money  in  them- 
selves, upon  the  ground  that  the  contract  of 
their  respective  intestates  was  fraudulent?  Cer- 
tainly the  principle  *is  well  estab-  [*269 
lished  in  chancery,  that  a  party  cannot  set 
aside  a  contract  upon  the  ground  that  he  him- 
self was  guilty  of  a  fraud  in  making  it.  I  do 
not  cite  cases  to  prove  familiar  doctrines.  His 
administrator  is  in  no  better  condition.  And 
yet  he  is  allowed,  in  this  case,  to  defeat  the 
operation  of  the  intestate's  deed  to  the  trus- 
tee, upon  the  ground  that  the  contract,  of  wliicb 
the  trustee  claims  the  benefit,  was  a  fraudulent 
one  on  the  part  of  his  intestate.  And  here,  in 
a  court  of  equity,  these  administrators  support 
their  title  and  recover  this  money  against  their 
trustees,  as  well  as  Oliver's  executors,  solely 
upon  the  ground  that  their  intestate  was  guilty 
of  a  fraud  in  making  the  contract  with  Mina, 
and  incapable,  therefore,  of  assigning  it.  The 
party  defeats  the  operation  of  his  own  deed, 
upon  the  ground  that  he  himself  committed  » 
fraud.  This  doctrine  cannot,  I  think,  be  main- 
tained upon  principle  or  authority,  in  a  court 
of  chancery. 

We  are  not  dealing  with  Mexican  laws,  or 
inquiring  what  a  Mexican  tribunal  or  the  Mex- 
ican government  would  decide  in  relation  to 
this  contract,  but  we  are  inquiring  how  it 
stands  in  a  Maryland  court,  and  what  are  the 
legal  rights  under  it  by  the  laws  of  Maryland. 
And  I  understand  this  court  to  place  its  opin- 
ion solely  upon  the  ground  that  this  contract 
was  fraudulent  and  void  by  the  laws  of  Mary- 
land, and  that  the  parties  acquired  no  rights 
under  it. 

It  may  have  been  good  in  Mexico — a  valid, 
binding  obligation.  "Hiey  may  have  been  will- 
ing to  reward  our  citizens  for  a  breach  of  duty 
to  their  own  country;  but  that  could  not 
cleanse  it  from  the  offense  against  our  own 
law,  nor  give  legal  rights  to  the  administra- 
tor, when  there  was  no  right  in  the  intestate. 
The  courts  of  the  United  States  can  hardly  be 
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haaotmrj  obligmthnu  of  *  foreign  nation, 
when  thoae  obligationa  have  arisen  from  temp- 
tatioiM  offered  to  our  own  citizens  to  violate 
the  laws  of  their  own  country.  Nor  can  I 
perceive  how  the  opinion  of  the  Maryland 
eoart,  declarinK  this  contract  to  be  fraudulent 
ftnd  Toid,  can  be  binding  and  conclusive  upon 
this  oonrt,  and  yet  every  other  decision  of  the 
•am*  court,  in  the  same  case,  explaining  or 
qualifying  this  opinion,  still  be  open  to  ex- 
amination and  reversed  for  error.  I  cannot, 
for  myself,  draw  any  line  of  distinction  be- 
tween the  relative  conclusiveness  of  the  opin- 
ion*  of  the  State  Court  expressed,  when  all  of 
them  were  equally  within  its  jurisdiction  and 
depended  altogether  upon  the  laws  of  the 
State;  and  all  upon  pomts  necessarily  arising 
in  the  case  they  are  then  deciding. 

When  these  two  cases  were  before  the  court, 
upon  writa  of  error  brought  by  the  trustees,  1 
entertained  the  opinions  I  now  express.  I 
then  thou^t  that  the  court  had  jurisdiction, 
970*]  upon  *the  ground  that  the  validity  of 
the  Act  of  the  Maryland  Legislature  of  1841, 
eotilinning  a  certain  description  of  conveyances 
made  before  that  time  by  the  trustees  of  in- 
solvent debtors,  was  drawn  into  question,  as 
contrary  to  the  Constitution  of  the  United 
States,  and  their  decision  had  been  in  favor 
of  the  validity  of  the  state  law.  And  I  still 
think  so.  But  at  the  same  time  I  was  of 
opinion  tliat  the  law  in  question  waa  valid,  and 
that  although  we  had  jurisdiction,  the  judg- 
ment of  the  State  Court  in  these  two  cases 
ongfat  to  be  affirmed,  and  the  writs  of  error 
not  dismissed.  For  the  trustee  in  whom  the 
shares  vested,  according  to  the  opinion  I  have 
expressed  as  to  Goodwin's  case,  had  transferred 
them  to  Oliver,  and  the  State  Court  was  there- 
fore right  in  decreeing  them  to  Oliver's  execu- 
tors. The  majority  of  this  court  thought 
otherwise,  and  dismissed  them  for  want  of  ju- 
risdiction. And  I  did  not  state  my  dissent, 
because,  as  I  then  understood  the  opinion,  the 
dismissal  finally  disposed  of  them. 

It  was  upon  the  grounds  above  stated  that  I 
decided  these  cases  at  the  circuit,  and  supposed, 
at  the  time  I  was  deciding  them,  in  conformity 
to  the  opinion  of  this  court  upon  the  conclu- 
siveness of  the  judgment  of  the  State  Court. 
The  judgment  just  pronounced,  however,  shows 
^>at  so  far  as  the  shares  of  Goodins  and  Wil- 
liams are  concerned,  I  misunderstood  the  opin- 
ion of  the  majority  of  this  court.  But  with 
all  the  habitual  respect  which  I  feel  for  the 
judgment  of  my  brethren,  the  opinion  I  held 
at  the  circuit  remains  unchanged.  And  I  have 
the  more  confidence  in  it,  because  this  court 
now,  as  heretofore,  have  said  that  the  ques- 
tions in  dispute  depend  altogether  on  Mary- 
land law;  and  every  judge  in  Maryland  who 
has  been  called  upon  to  hear  and  decide  the 
cases  of  Gooding  and  Williams,  of  which  I 
sm  now  speaking,  the  judge  of  the  court  of 
original  chancery  jurisdiction,  the  judges  of 
the  Oonrt  of  Appeals,  all  men  of  high  legal  at- 
tainments and  eminence,  have  clearly  and  unan- 
imonslji  hsld,  upon  the  same  proofs  now  before 
us,  that  the  executors  of  Oliver  were  entitled 
to  these  two  shares  in  the  Mexican  Company, 
and  decreed  that  the  money  should  be  paid  to 
them.  And  no  one  of  these  judges  deemed  it 
pwPB—iy  tbmt  tb»  Mdndnutnton  ghoald  be 
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parties,  or  called  before  the  eourt,  acting  no 
doubt  upon  the  established  rules  of  chancery, 
that  a  person  who  has  no  interest  in  the  fund 
need  not  and  ought  not  to  be  made  a  party; 
and  that  the  administrators  could  have  no  in- 
terest, as  the  intestates  themselves  had  none 
at  the  times  of  their  respective  deaths.  And 
that  if  they  were  before  the  court,  they  could 
not  be  allowed  to  impeach  the  deed  to  the 
trustees  by  alleging  that  their  intestate  had 
committed  a  fraud  in  malcing  it. 

I  must,  therefore,  adhere  to  the  opinions  I 
entertained  when  the  cases  were  before  me  at 
circuit,  and  dissent  from  the  'opinion  [*271 
Just  pronounced,  in  the  cases  of  Gooding's  and 
Williams  Administrators  and  concumng  in 
that  of  Goodwin's  Administrator,  for  the  rea- 
sons hereinbefore  stated. 

Mr.  Justice  Danid,  dissenting: 

When,  at  a  former  term,  these  cases  were 
brought  before  this  court,  in  the  name  of  Na- 
thaniel Williams,  trustee  for  the  creditors  of 
James  Williams,  an  insolvent  debtor,  and  of 
the  same  Nathaniel  Williams,  as  trustee  for 
the  creditors  of  John  Gooding,  an  insolvent 
debtor,  the  court,  after  argument,  and  upon 
full  consideration,  dismissed  them  for  want  of 
jurisdiction.  The  decision  of  the  court  then 
pronounced,  commanded  my  entire  concurrence. 
I  still  concur  in  that  decision,  and  hold  the 
reasons  on  which  it  was  founded  as  wholly  im- 
pregnable. Those  reasons  were  specifically 
these:  That  the  questions  involved  in  the 
cases  were  purely  questions  arising  upon  the 
construction  of  the  Insolvent  Laws  of  Mary- 
land; questions  properly  determinable,  and 
which  had  been  determined  by  the  highest 
tribunal  of  that  State;  and  such,  therefore, 
as  vested  no  jurisdiction  in  this  court. 

Such,  then,  being  directly  and  explicitly  the 
decision  of  this  court,  as  will  be  seen  in  the 
report  of  its  decision  in  12  How.  HI  and  120, 
it  becomes  a  matter  for  curious  speculation  to 
inquire  by  what  view  of  the  facts  and  the  law 
of  these  cases,  by  what  process  of  reasoning 
upon  the  same  facts  and  the  same  law,  this 
court  have  now  arrived  at  a  conclusion  diamet- 
rically opposed  to  that  which  had  been  for- 
merly reached  by  them.  The  parties  in  inter- 
est are  essentially  the  same,  varied  only  in 
name;  it  is  the  same  Insolvent  Law  of  Mary- 
land which  it  is  now,  as  it  formerly  was,  un- 
dertaken to  interpret;  and  it  is  the  identical 
exposition  of  the  identical  court,  formerly  ex- 
amined and  sanctioned  here,  which  this  tri- 
bunal now  assumes  the  right  to  reject  and  con- 
demn. 

'Indeed,  the  field  for  discussion  and  [*271 
criticism  is  now  much  more  narrow  than  was 
that  which  existed  when  these  cases  were  for- 
merly before  this  court.  At  that  time  there 
were  strenuously  urged  grounds  for  contesta- 
tion, founded  upon  an  alleged  construction  of 
the  Mexican  Treaty,  and  of  the  acts  of  the 
Commissioners  under  that  Treaty.  At  present, 
the  claims  of  the  appellants,  and  the  impeach- 
ment by  them  of  tiie  decision  of  the  State 
Court,  and  of  that  of  the  Circuit  Court  of  the 
United  States,  have  been  rested  chiefly,  if  not 
exclusively,  upon  the  fact  that  the  personal 
representatives  of  the  insolvent  assisnors  were 
not  made  parties  to  the  suits  brou^t  fot  th* 
distribution  of  the  ^Bedft  ot  \.'teL«  VsKinvBkA- 
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It  cannot  be  correctly  insisted  on  as  a  uni- 
versal or  necessary  rule,  that  in  suits  by  as- 
signees the  assignors  from  whom  they  derive 
title  must  be  made  parties.  Cases  may  occur 
in  which  there  may  be  a  propriety  of  joining 
the  assignors  in  such  suits;  but  without  some 
apparent  cause  for  such  a  proceeding,  the  rule 
and  the  practice  are  otherwise.  Indeed,  the 
calling  into  a  controversy  or  litigation  a  per- 
son wno  can  have  no  interest  in  such  litigation, 
would  be  discountenanced  by  the  courts,  who 
would  dismiss  him  from  before  them  at  the 
costs  of  the  person  who  should  have  attempted 
such  an  irregularity.  And  it  would  seem  that 
if  there  could  be  a  case  in  which  such  an  at- 
tempt would  be  irregular,  it  would  be  that  in 
which  the  person  so  made  a  party  had  not, 
and  could  not  have,  any  interest  in  the  contro- 
versy; in  other  words,  should  be  an  insolvent, 
who  had  transferred  upon  record  every  possi- 
ble interest  he  possessed  in  the  matter  in  con- 
troversy. But  suppose  it  be  admitted  aa  the 
general  rule,  that  an  assignee  should,  in  the 
prosecution  of  an  assigned  interest,  call  in  his 
assignor  as  a  voucher,  or  for  any  other  purpose, 
how  will  these  cases  be  affected  by  aueh  an 
admission  ? 

The  absence  of  the  personal  representatives 
of  the  insolvent  assignors  is  the  only  circum- 
stance imparting  a  shade  or  semblance  of  dif- 
ference between  the  attitude  of  these  cases  as 
formerly  brought  before  us,  and  that  in  which 
they  are  now  presented.  Of  what  importance, 
either  now  or  formerly,  could  be  the  presence 
or  absence  of  the  personal  representatives  of 
these  insolvents  it  might  puzzle  CEdipus  him- 
self to  divine.  The  rights  or  interests  of  the 
representative  can  never  be  broader  than  are 
those  of  the  person  represented;  and  as  the 
person  represented  in  these  cases  are  admitted 
on  all  sides,  and  are  shown  upon  record,  to  have 
nothing,  by  reason  of  the  transfer  to  their 
trustees  of  all  that  they  had  ever  possessed,  or 
to  which  they  had  any  claim — and  that,  too,  by 
a  mode  of  transfer  which  declared  the  inade- 
ilf]  quacy  of  their  all  for  the  'liquidation 
of  thdr  debts — ^it  followed  that  those  who*came 
forward  under  these  insolvents,  jure  represen- 
tationis  merely,  could  themselves  be  entitled  to 
nothing  by  representation  from  their  princi- 
pals, nor  claim  anything  in  opposition  to  the 
universal  and  absolute  assignments  to  the  trus- 
tees of  those  debtors. 

Had  these  personal  representatives  of  the  in- 
solvents been  made  parties  to  the  suits  for  dis- 
tribution, it  is  probable  that  they  would  have 
been  regarded  by  the  court  as  mere  men  of 
straw,  used  for  the  purpose  of  depriving  the 
purchasers,  for  valuable  consideration,  from  the 
trustees  or  assignees  of  the  insolvent's  inter- 
ests deemed  at  the  time  of  the  sale  by  the 
trustees,  precarious  and  contingent,  but  which 
the  progress  of  events  had  subsequently  ren- 
dered available. 

But  whatever  may  be  admitted  aa  the  gen- 
eral rule  applicable  to  suits  by  an  assignee  i 
however  that  rule  may  be  supposed  to  require 
that  in  such  suits  the  assignor  or  his  represent- 
ative should  be  a  party,  still  we  are  brought 
back  to  the  true  character  of  these  cases,  and 
of  the  rule  of  law  peculiarly  applicable  to  them, 
Tii.r  that  they  are  controversies  depending 
upon  the  construction  of  the  Statutes  of  Mary- 
1«S 


land,  which  regulate  the  administration  of  th* 
effects  of  insolvent  debtors.  That,  in  the  cim- 
struction  of  those  statutes,  it  has  been,  by  tha 
Supreme  Court  of  the  State,  decided,  that  in 
suits  by  the  purchasers  or  assignees  from  the 
statutory  trustees  of  insolvent  debtors,  tiie  per- 
sonal representatives  of  those  insolvent  debtors 
are  not  necessarily  to  be  made  patties,  but  that 
such  suits  may  be  prosecitted  and  decided 
without  participation  or  interference  on  the 
part  of  such  representatives;  that  in  confonnl- 
ty  with  this  construction  of  the  Statute  of 
Maryland  by  the  Supreme  Court  of  the  State, 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Maryland,  and  this  court,  in  the 
cases  herein  mentioned,  have  concurrently 
ruled  in  direct  opposition  to  the  pretensions  M 
the  appellants  now  advanced. 

Regarding  the  decision  just  pronounced  as 
in  conflict  with  all  that  has  been  heretofore 
ruled  upon  the  subjects  of  this  controveny, 
and  as  transcending  the  just  authority  of  tibia 
court  to  reject  the  construction  of  the  Statute 
of  Maryland  proclaimed  by  the  Supreme  Court 
of  that  State,  I  am  constrained  to  declare  my 
dissent  from  the  decision  of  this  court,  and  my 
opinion  that  the  decrees  of  the  Circuit  Cooit 
in  these  cases,  should  be  affirmed. 


JOHN   GOODING,   Junior,    Administrator    de 
bonis  non  of  John  Gooding,  Deceased,  Appt., 

V. 

KOBEOtlT  M.  GIBBE8  t,  Charles  Oliver,  Execn- 
tors  of  Robert  Oliver,  Deceased. 

(See  S.  C.  17  How.  274.) 

This  case  Is  In  all  respects  the  same,  and  involvea 
the  same  questions,  as  the  preceding  case  of  WU- 
llsms  V.  Olbbea.     Decision  is  the  same. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed  SUtes  for  the  District  of  Maryland. 
This  case  is  substantially  the  same  aa  the 

S receding  case  of  Williams  v.  The  Executors  of 
•liver.     For  a  full  explanation  of  the  ques- 
tions involved,  see  ante. 

Messrs.  Robert  N.  Morton,  0.  L.  IMaaey,  and 
Henry  Winter  Davis,  for  the  appellants. 

Messrs.  Reverdy  Johnson  and  J.  Maaoa 
Camphdl  for  the  appellees. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  of  the  District 
of  Maryland. 

The  case  involves  the  same  questions,  and  is 
in  all  respects  the  same  as  the  case  of  The  Ad- 
ministrator of  Williams  v.  The  Executors  of 
Oliver,  just  decided. 

The  decree  of  the  oourt  below  is  therefore 
reversed,  and  the  ease  remanded  to  the  conrt 
below. 

Mr.  Chief  Justice  Tamy: 

I  shall  state  my  opinion  in  this  case  in  the 
cases  of  Gooding's  Administrator  and  Wil- 
liams' Administrator,  as  the  three  cases  ate 
nearly  connected,  and  depend  on  the  same  prin- 
ciples. 

Mr.  Chief  Justice  Taney  and  Mr.  Justice 
Daniel  dissented.  See  dissenting  opiniona  in 
case  of  Williams  t.  Qibba  (ante,  147). 

17  How. 
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41T*]  *JAMES  ADAMS,  Executor  of  Thomaa 
Law,  Deceased,  et  al.,  Appta, 

T. 

JOSEPH  LAW,  by  his  next  friend,  Mary  R. 
Robinson. 

(See  S.  C.  17  How.  417-423.) 

Marriage  lettlement — construction  of. 

A  marriage  settlemeDt  was  executed  to  secure  a 
Jomtare  to  the  Intended  wife.  In  lieu  of  dower,  con- 
TerlnK  to  a  trustee,  lands  upon  the  trusts  to  permit 
the  hasband  to  receive  tbe  issues  and  profits  during 
Ma  iUe,  and  In  case  the  wife  should  survive  bim, 
tbat  she  should  receive  the  Issues  and  proflts  dur- 
ing her  life,  "but  In  case  the  said  wife  shall  die  In 
the  lifetime  of  her  husband,  leaving  issue  of  said 
marriage  one  or  more  .children,  then  living,  then 
from  and  after  the  death  of  the  husband,  upon 
trust  for  the  child  or  children  of  said  Intended  mar- 
itege,  to  be  equally  divided  between  them  If  more 
than  ona^  In  fee  simple,"  "and  If  only  one  child,  then 
to  bis  aoch  eblld,  his  or  her  heirs  and  assies,  for- 


Tbet«  was  one  child  of  the  marriage  who  died 
before  her  mother,  leaving  two  children,  B.  and  B., 
the  claimants.  Then  the  said  wife  died,  and  after- 
wards tbe  husband. 

Held  that  tbe  grandchildren,  B.  A  R.,  the 
claimants,  took  nothing  by  tbe  marriage  settlement. 

The  description  "Issne  of  said  marriage,  one  or 
more  children"  does  not  include  graDdcblldren. 

The  parties  harlng  defined  what  ttaer  meant  by 
"Issue,  the  court  bare  no  rlgbt  to  extend  Ita 
meaning.     Cases  on  tbe  subject  examined. 

Tbe  coart  refoaed  upon  motion,  to  amend  Its  de- 
cree ao  as  to  exclude  the  grandchildren  from  claim- 
ing as  distributees  of  the  eeneral  estate,  for  the 
tcaaoa  that  the;  bad  elected  to  renounce  all  claim 
nader  tbe  will  and  claimed  under  the  marriage 
aettlement. 

Mr.  Chief  Justice  Tanbt,  baring  been  ct  counsel, 
did  not  sit  In  this  cause. 

Argued  Jan.  26, 1856.         Decided  Feb.  16, 1866. 

APPEAL  from  tlie  Circuit  Court  of  tlie 
United  States  for  tlic  District  of  Columbia, 
bolden  in  and  for  the  County  of  Washington. 

March  21,  1838,  Joseph  £.  Law,  a  legatee  of 
the  testator,  Thomas  Law,  who  died  August 
6th,  1834,  seised  and  possessed  of  a  large  ya 
valuable  real  estate,  filed  his  bill  of  complaint 
OD  tbe  equity  side  of  the  Circuit  Court  for  the 
District  of  Columbia,  claiming  payment  from 
James  Adams,  the  executor,  of^his  legacy  of 
$1,000,  and  praying  an  account  of  real  and  per- 
sonal estate  of  the  testator,  and  of  the  rents 
and  proflts  thereof,  and  the  sale  of  ao  much 
aa  may  be  necessary  for  the  payment  of  said 
legacy.  The  amended  bill  set  forth  that  Wil- 
liam Blane,  of  Winkfield  Park,  in  Great  Britain, 
was,  by  a  declaration  of  trust  made  by  Thomas 
Law,  entitled  to  an  undivided  sixth  part  of  cer- 
tain real  estate  belonging  to  said  Thomas  Law, 
and  makes  the  representative  of  said  Blane,  de- 
fendant, as  well  as  Thomas  Law,  Jr.,  and  £d- 
■ond  Law,  son  of  John  Law,  and  heirs  and 
i^atees  of  the  said  testator;  and  also  Edmund, 
Elua,  and  Eleanor  Rogers,  who  are  the  repre- 
•entatives  and  descendants  of  ^liza  Park  Custis 
law,  and  wife  of  Thomas  Law,  and  who  claim 
•gainst  his  estato  by  virtue  of  certain  ante- 
Birotial   oontracto. 

L»  the  course  of  the  settlement  of  the  estato, 
the  executor  had  sold  certain  real  estate,  and 
with  the  proceeds  and  personal  assets  paid  large 
elaims,  and   being  appointed  trustee  by  the 


jtorm. — Settlement  or  conveyance  tor  benefit  of 
wife  and  child,  when  good  or  void  as  to  creditors 
— ■••  Bote  to  Sexton  v.  Wheaton,  6  L.  ed.  D.  8.  604. 
IS  I&  ML 


Circuit  Comt,  has  sold  the  residue  of  the  said 
real  estato,  except  a  portion  still  unsold,  esti- 
mated at  some  $12,000  or  $13,000.  The  cause 
having  been  referred  to  the  auditor  to  state  the 
accounts,  and  reports  having  been  made,  the 
decree  was  passed  and  the  general  funds  dis- 
tributed among  the  supposed  creditors.  By  this 
decree,  elaims  were  admitted  to  an  amount 
much  greater  than  the  whole  value  of  the  es- 
tato, which  was  therefore  made  insufficient  to 
pay  more  than  60  cents  on  the  dollar,  leaving 
nothing  for  the  legatoes.  The  contest  relatos 
chiefly  to  two  claims  which  were  disputed. 
What  these  were,  appears  in  the  opinion  of  the 
court. 

The  case  is  also  stated  by  the  court. 

A  further  statement  appears  in  the  case  of 
Rogers  v.  Law,  I  Black,  262,  in  which  the  rights 
of  the  parties  hereto  were  more  fully  determined. 

Messrs.  Robert  J.  Brent  and  Henry  May,  for 
the  appellanU: 

The  motive  and  purpose  of  the  deed  of  1700 
are  disclosed  in  the  recital  to  be  "that  a  joint- 
ure should  be  made  to  the  said  Elizabeth,  in 
lien  and  bar  of  all  claim  on  the  estate,  real  or 
personal,  of  the  said  Thomas  Law,"  and  "for 
making  and  securing  a  full,  sufficient  and  just 
provision  for  said  Elizabeth  by  way  of  joint- 
ure." It  will  be  observed  by  the  latter  part  of 
the  deed,  that  said  Law  releases  the  claim  to 
her  maiden  property. 

There  is  no  intont  in  the  recital  to  provide 
anything  for  the  issue,  and  their  names  are  not 
even  mentioned  in  the  statement  of  the  induce- 
ments moving  to  the  settlement. 

In  deeds,  the  preamble  will,  in  court  of  law, 
control  and  qualify  the  terms  of  the  grant  in 
the  I>ody  of  the  deed. 

Budd  V.  Brooke,  3  Gill.  234;  see,  also,  1 
Spenoe,  Eq.  355,  and  cases  there  cited. 

Courts  of  equity  apply  the  rules  of  legal  con- 
struction, to  final  deeds  of  marriage  settle- 
ments the  same  as  other  deeds. 

Neves  v.  Scott,  0  How.  211;  3  How.  271;  2 
Spence,  Eq.  131;  2  Story,  Eq.  083. 

This  is  a  covenant  to  said  Elizabeth  for  her 
maintonanoe  in  widowhood,  for  which  she  alone 
might  have  specific  performance  or  even  an 
action  of  law,  after  Mr.  Law's  death,  her  right 
to  the  convenant  being  only  suspended  by  ner 
subsequent  intermarriage  with  the  covenantor. 

Atherley  on  Marriage  Settlements,  27  Law 
Lib.  82,  note   1. 

As  to  the  exposition  of  the  law  touching 
jointures,  and  the  construction  thereof,  see  Ath- 
erley on  Marriage  Settlements,  27  Law  Lib.  601 ; 
1  Bright  on  Husband  and  Wife,  ch.  20,  sees, 
2,  3,  «. 

"There  Is  no  instance,"  said  Lord  Alvanley, 
"of  the  court  construing  words  contrary  to 
their  legal  import,  in  so  solemn  an  instrument 
as  a  marriage  settlement." 

Bayley  v.  Morris,  4  Ves.  794, 

This  deed,  according  to  legal  words,  is  but  a 
limitation  to  the  child  or  children  of  the  mar- 
riage, living  at  Law's  death,  and  if  but  one 
child  had  survived,  he  would  have  token  the 
whole,  to  the  exclusion  of  more  remote  descend- 
ants, viz.:  grandchildren  by  a  deceas«^  child. 

For  the  leading  cases  in  which  the  torm 
"issue"  was  qualified,  as  here  by  the  addition 
of  the  words  "child  or  children,"  see  Sills  t. 
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Selby,  7  Sim.  362;  Peel  T.  Catlow,  0  Sim.  372; 
2  Jarman,  358-360. 

Even  the  words  "heirs  at  law"  will  mean 
"children"  when  subsequently  explained  in  that 
sense. 

2  Jarman,  14;  2  Fearae,  387;  9  Clark  t  Fin. 
App.  Cas.  606. 

Messrs.  J.  M.  Carlisle  and  K.  S.  Coxe,  foi 
appellee: 

It  is  submitted  that  grandchildren  are  with- 
in the  intent  and  operation  of  the  ante-nuptial 
deed,  they  being  "issue  of  the  said  marriage." 

The  eeneral  intent  would  clearly  embrace 
them,  the  language,  "issue  of  the  said  mar- 
riage," clearly  extends  to  them.  It  is  apt, 
technical  language,  in  a  deed  to  that  end. 

Lord  Mansfield,  in  Goodtitle  y.  Bailey,  Cowp. 
600,  thus  expresses  a  well-established  princi- 
ple: "The  rules  laid  down  in  respect  of  the 
eonstructions  of  deeds  are  founded  on  law,  rea- 
son and  common  sense;  that  they  shall  operate 
according  to  the  intention  of  the  parties,  if  by 
law  they  may;  and  if  they  cannot  operate  in 
but  one  form,  they  should  operate  in  that 
which  by  law  will  effectuate  the  intention." 

Upon  this  question  the  intention  is  decisive. 
The  integrity  and  completeness  of  the  instru- 
ment, likewise,  depend  upon  the  same  construc- 
tion; for  if  only  "children"  (in  the  narrow 
sense)  were  to  take,  then  there  is  no  limita- 
tion over,  on  the  failure  of  such,  at  the  death  of 
Mr.  and  Mrs.  Law,  but  only  on  the  failun  of 
"issue  of  said  marriage"  at  that  time. 

In  Wyth  V.  Blackman,  1  Ves.  Sr.,  196,  the 
same  question  arises  upon  the  construction  of 
a  volunteer  settlement.  Lord  Hardwicke  held 
that  the  word  "issue"  included  children,  grand- 
children, and  that  the  word  "children"  follow- 
ing it,  had  a  co-extensive  meaning,  and  this  upon 
reasons  applicable  to  the  present  case,  and  upon 
authority  citing  Wild's  case,  6  Kep.  17;  Bend. 
30;  2  Vern.  108,  etc. 

This  case  of  Wyth  v.  Blackman  is  quoted 
with  approbation,  and  relied  on  by  Lord  Mans- 
field in. the  case  of  Doe,  etc.,  v.  Lord  George 
Cavendish,  4  D.  &  E.  743.  See,  also,  Griffith 
v.  Harrison,  4  D.  &  E.  749,  and  the  cases  cited 
in  those  above  referred  to. 

Mr.  Justice  Oriei  delivered  the  opinion  of 
the  court: 

James  Adams,  the  appellant,  whose  account, 
as  executor  of  Thomas  Law,  deceased,  was  the 
subject  matter  of  the  decree  below,  excepts  to 
it  for  the  allowance  of  the  two  following  items: 

1.  The  claim  of  Lloyd  N.  Rogers,  as  admin- 
istrator of  Eliza  P.  Custis,  the  wife  of  the  tes- 
tator, amounting  to  the  sum  of  $29,240.33. 

2.  A  claim  of  Edmund  and  Eleanor  Rogers, 
grandchildren  of  Thomas  Law  and  Eliza, 
amounting  to  $66,164.84. 

I.  As  the  court  is  equally  divided  as  to  the 
legality  of  the  first  item,  the  decree  must  stand 
affirmed  as  to  that  amount,  without  further 
remark. 

II.  The  claim  of  the  grandchildren  will  re- 
quire more  extended  notice. 

This  claim  is  founded  on  certain  marriage 
articles,  executed  between  Thomas  Law,  of  the 
first  part,  Elizabeth  Park  Custis,  of  the  second 
part,  and  James  Barry,  of  the  third  part,  on 
ISO 


the  19th  of  March,  1796.  They  recite  that  • 
marriage  is  intended  between  said  Thomas  and 
Elizabeth^  and  that  "it  is  the  wish  and  design 
of  the  parties  that  a  jointure  should  be  made 
to  the  said  Elizabeth,  in  lieu  and  bar  of  all 
claim  on  the  estate"  of  said  Thomas,  etc.,  et«. 
In  consideration  of  the  marriage  portion  money, 
etc.,  the  said  Law  conveys  certain  real  estate 
"to  the  said  James  Barry,  his  heirs  and  as- 
signs, forever,  upon  the  trusts  and  to  and  for 
the  uses,  intents  and  piu^oses  following;  that  is 
to  say:  for  the  use  of  the  said  Thomas  Law,  his 
heirs  and  assigns,  imtil  the  solemnization  of  the 
said  intended  marriage,  and  afterwards  to  per- 
mit and  suffer  him,  the  said  Thomas  Law,  to  re- 
ceive all  the  issues  and  profits  of  the  said  lands 
and  premises,  during  the  term  of  his  natural 
life,  for  his  own  use;  and  immediately  after 
the  decease  of  the  said  Thomas  Law,  in  case 
the  said  Elizabeth  Park  Custis  shall  *sur-  [*420 
vive  him,  her  intended  husband,  that  she,  the 
said  Elizabeth  Park  Custis,  shall  have,  accept 
and  receive  the  issues  and  profits  of  the  said 
lands  and  premises,  for  and  during  the  term  of 
her  natural  life,  to  and  for  her  own  use  and 
benefit;  but  in  case  the  said  Elizabeth  shall  da- 
part  this  life  in  the  lifetime  of  the  said  Thomas 
Ijiw,  leaving  issue  of  the  said  marriage,  one 
or  more  children  then  living,  then  from  and  im- 
mediately after  the  decease  of  the  said  Thomas 
Law,  upon  trust  for  the  child  or  children  of  the 
said  intended  marriage,  to  be  equally  divided 
between  them,  if  more  than  one;  to  have  and 
to  hold  the  same  lands  and  premises,  as  tenants 
in  common  in  fee  simple,  share  and  share  alike; 
and  if  only  one  child,  then  to  such  child,  his  or 
her  heirs  and  assigns  forever;  but  in  case  there 
shall  be  no  issue  of  said  marriage,  then  upon 
the  death  of  the  said  Thomas  Law  and  Eliza- 
beth Park  Custis,  and  the  survivor  or  survivors 
of  them,  to  revert  back  to  the  said  Thomas 
Law,  his  heirs  or  assigns,  or  subject  to  be  dis- 
posed of  by  him  by  last  will  and  testament, 
or  other  deed,  as  he  may  judge  proper." 

The  marriage  between  the  parties  was  sol- 
emnized in  the  same  year.  Afterwards  (in 
1800),  Mr.  and  Mrs.  Law  joined  in  another 
deed,  substituting  Thomas  Peters  as  trustee  in- 
stead of  Barry,  and  other  property  in  place  of 
that  conveyed  to  Barry,  but  subject  to  the 
conditions  and  limitations  of  the  marriage  arti- 
cles. And  again,  in  1802,  another  change  was 
made  in  the  property,  subject  to  the  same  lim- 
itations. The  daughter  and  only  child  of  this 
marriage  intermarried  with  Lloyd  N.  Rogers, 
and  died  before  her  mother,  leaving  children, 
the  claimants,  Edmund  and  -  Eleanor  Rogers. 
Mrs.  Law  died  in  1832,  and  the  testator  in 
1834. 

The  only  question  for  our  decision  is,  wheth- 
er the  grandchildren,  Edmund  and  Eleanor  Rog- 
ers, took  anything  by  the  deed  of  settlement. 

It  is  clear,  from  the  face  of  this  deed,  that  it 
is  an  executed  marriage  settlement,  and  that 
it  must  be  expounded  on  le^I  principles  ap- 

ftlicable  to  other  deeds.  Limitations,  either  of 
egal  or  equitable  estates,  receive  the  sasM 
construction  in  a  court  of  equity  as  in  courts 
of  law.  "In  executed  trusts,  whether  by  deed 
or  will,  the  rule  of  law  must  prevail,  and  the 
apparent  intention  must  give  way  to  these  fua- 
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drnmenUI  rules  which  for  ages  hare  served  as 
landmarks  in  the  disposition  of  property."  2 
Spence's  Eq.  131. 

The  tnutee  in  this  deed  had  no  diitv  to  per- 
form; and  as  the  estate  is  not  limited  to  his 
own  use,  the  trusts  are  but  uses,  and  are  exe- 
cuted as  such  by  the  statute.  The  object  and 
purpose  declared  by  the  parties  are,  to  secure  a 
jointure  to  tlie  intended  wife  in  lieu  and  bar  of 
dower  and  to  release  the  marital  rights 
4 SI*]  *of  the  husband  over  the  separate  es- 
tate of  the  wife,  in  possession  and  expectancy. 
The  settled  property  belonged  entirely  to  the 
husband.  The  estate  limited  to  the  wife  is  con- 
tingent on  her  surviving  her  husband,  in  whom 
an  estate  for  life  is  absolutely  vesteid.  If  the 
life  estate  of  the  wife  should  veat  by  the  con- 
tingency of  her  survivorship,  there  is  no  provi- 
sion for  the  children  or  issue  of  the  marriage, 
and  the  fee  reverts  to  the  right  heirs  of  the 
husband.  The  estate  limited  to  the  children 
of  Mrs.  Law  is  a  contingent  remainder  de- 
pending on  the  event  that  Mrs.  Law  shall  "de- 
part this  life  in  the  lifetime  of  said  Thomas 
L«w,  leaving  issue  of  said  marriage,  one  or 
more  children  then  living,"  etc 

Does  this  description  include  grandchildren! 
We  think  it  does  not. 

The  word  "issue"  is  a  general  term,  which, 
if  not  qualified  or  explain^,  may  be  construed 
to  include  grandchildren  as  well  as  children. 
But  the  legal  construction  of  the  word  "chil- 
dren" accords  with  its  popular  signification, 
namely:  as  designating  the  immediate  offspring. 
See  Jarman  on  Wills,  61.  It  is  true,  in  the 
construction  of  wills,' where  greater  latitude  is 
allowed,  in  order  to  effect  the  obvious  intention 
of  the  testator,  grandchildren  have  been  al- 
lowed to  take,  under  a  devise  "to  my  surviv- 
ing children."  But  even  in  a  will,  this  word 
will  not  be  construed  to  mean  grandchildren, 
unless  a  strong  case  of  intention  or  necessary 
implication  requires  it.  Hence  it  is  decided 
that  a  power  of  appointment  to  children  will 
not  authorize  an  appointment  to  grandchildren. 

Bobinson  t.  Hardcastle,  2  Bro.  Ch.  344;  4 
Kent's  Com.  346. 

In  Reeves  v.  Brymer,  it  is  said  by  Ix>rd  AI- 
vanlejr  that  "children  may  mean  grandchildren 
when  there  can  be  no  other  construction,  but 
not  otherwise."    4  Vep.  697. 

The  declared  object  of  this  deed  is  jointure, 
not  »  settlement  for  the  issue  of  the  intended 
marriage;  for  there  is  no  provision  made  for 
them  in  ease  the  wife  should  survive  the  hus- 
band. The  contingency,  also,  on  which  this  re- 
mainder depends,  is  not  the  leaving  issue  gen- 
erally of  the  marriage;  but  the  "issue'"  to 
whom  the  estate  is  limited  are  described  and 
defined  to  be  "one  or  more  children  living,"  to 
be  equally  divided  between  them  if  more  than 
one,  and  "if  only  one  child,  to  such  child,  his 
heirs,"  etc.  There  is  no  provision  for  the  issue 
of  deceased  children,  or  for  grandchildren,  un- 
der any  circumstances.  The  parties  have  care- 
fully defined  what  they  mean  by  "issue,"  and 
the  eoort,  in  construction  of  their  solemn  deed, 
have  no  right  to  distort  its  plain  meaning,  to 
meet  contingencies  not  provided  for.  It  is  an 
ancient  and  well-settled  rule  of  construction, 
that  "where  a  deed  speaks  by  general  words 
4 as*]  and  afterwards  descends  *to  special 
15  It.  ed. 


I  words,  if  the  special  words  agree  to  the  general 
words,  the  deol  shall  be  intended  according  to 
the  special  words;  for,  if  the  general  words 
should  stand  without  any  qualification,  the 
special  words  would  be  altogether  void,  and  of 
no  effect."    8  Rep.  307. 

Hence,  in  the  construction  both  of  wills  and 
deeds,  where  the  instrument  has  not,  so  care- 
fully as  in  the  present  case,  limited  the  word 
"issue"  to  children  living,  etc.,  but  where  the 
term  is  used  without  qualification,  and  is  in  an- 
other part  of  the  same  instrument  supplied  by 
the  word  "child,"  or  "children,"  as  a  synonym, 
the  courts  have  uniformly  restrained  its  signifi- 
cation to  children.  Thus,  in  Carter  v.  Bentall, 
2  Beav.  557,  where  the  devise  was  a  moiety  to 
"issue"  of  his  daughter,  and  if  only  one  child, 
then  to  such  one  child,  and  the  trustee  was  or- 
dered to  lay  out  the  dividends  in  the  mainte- 
nance of  such  "issue,"  Lord  Langdale,  M.  R, 
held  that  the  word  "issue"  was  thus  explained 
by  the  testator  to  mean  "children." 

In  the  case  of  Loveday  v.  Hopkins,  Ambler, 
273,  it  was  held  that  grandchildren  were  not 
entitled  under  a  bequest  to  "heirs,"  because 
the  term  appeared,  by  the  context  of  the  will, 
to  be  used  u  the  sense  of  "children." 

In  Swift  v.  Swift,  8  Sim.  168,  by  marriage 
articles  the  jointure  property  was  limited,  after 
the  death  of  the  survivor,  on  the  "issue"  of  the 
marriage  living  at  the  death,  in  equal  share  if 
more  than  one,  and  if  but  one,  to  go  to  such 
"child."  The  only  child  of  the  marriage  died 
before  the  contingency,  leaving  a  child.  It 
was  held  that  "issue"  was  to  be  construed 
"child,"  and  the  legacy  did  not  vest  in  the 
grandchild. 

It  would  lead  to  too  great  prolixity  to  exam- 
ine particularly  the  very  numerous  cases  in 
which  similar  language  has  received  the  same 
construction.  A  reference  to  a  few  more  di- 
rectly in  point  will  suffice. 

Fitzgerald  v.  Field,  1  Russ.  430;  Needham  v. 
Smith,  4  Russ.  318;  Ridgeway  ▼.  Munkittrick, 
1  Dru.  A  War.  84;  Peel  v.  Catlow,  9  Sim.  373; 
Jennings  v.  Newman,  10  Sim.  223;  Tawney 
V.  Ward,  1  Beav.  563;  Winn  v.  Fenwick,  11 
Beav.  438;  Campbell  v.  Sandys,  1  Sch.  &,  Lef. 
281. 

Being  of  opinion,  therefore,  that  the  grand- 
children took  nothing  under  the  limitations  of 
the  deed  of  marriage  settlement,  the  decree  of 
the  court  below  is  reversed  as  to  the  allowance 
of  $66,154.84,  made  to  Edmund  and  Eleanor 
Rogers,  and  affirmed  as  to  the  residue;  and  the 
record  remitted  with  directions  to  make  distri- 
bution accordingly. 

Decreed  accordingly,  and  that  the  costs  in 
this  court  be  paid  out  of  the  fund. 

Subsequently,  the  appellants,  having  made  a 
motion  so  to  amend  their  decree,  and  the  man- 
date thereon,  as  to  declare  that  the  grand- 
children of  the  testator,  Thomas  Law,  by  rea- 
son of  their  election  and  renunciation  as  shown 
in  the  interlocutory  decree  of  the  Circuit  Court, 
are  not  entitled  as  legatees  of  said  testator  to 
participate  in  the  distribution  of  the  fund  in 
controversy. 

Mr.  Justice  IfLean  announced  the  decision 
thereupon  as  follows: 
"The  court  hold  that  the  pleadings  in  the 

151 


Digitized  by 


Google 


404-108 


SUFBBUB   CovBt   Or  tBC  UnITBD   StaTB}. 


Dec.  Tntu, 


do  not  embrace  tlie  point  stated  in  the 
above  motion.  The  heirs  referred  to,  the  chil- 
dren of  Mrs.  Rogers,  having  relinquished  all 
claim  under  the  will,  and  claimed  under  the 
deed  of  settlement  the  court  held,  they  were 
not  entitled  to  any  part  of  the  estate  under  the 
deed  of  settlement,  on  a  construction  of  that  in- 
strument. Under  these  circumstances,  whether 
they  can  claim  as  distributees  of  the  general  es- 
tate, is  a  question  not  cmsidered  by  the  court. 
The  motion  is  therefore  overruled." 


THE  STEAMBOAT  NIAGAAA,  her  Tackle, 
etc.,  The  East  River  Steamboat  Association, 
daim'ts,  App'ts, 

V. 

JOHN  VAN  PELT,  Master  of  the  Steamboat 
Cleopatra  and  TIm  Norwich  and  Worcester 
Railroad' Company,  Owners,  etc. 

Appeal  dismissed  on   settlement  and  stiptila- 
tion. 

Argued  Feb.  15, 1856.        Decided  Feb.  16, 1865. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

Mr.  Hamilton  for  appellants.  Mr.  Marsh  for 
appellees. 

Mr.  Chief  Justice  Taney  made  the  following 
order  in  this  cause:  Feb.  15,  1855. 

This  cause  came  on  to  be  beard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  it  appearing  to  the  coiirt  here, 
by  stipulation  on  file  signed  by  the  counsel  of 
the  respective  parties,  that  the  matters  in  con- 
troversy had  been  agreed  and  settled  between 
them,  and  that  the  case  should  be  dismissed 
without  costs  to  either  party  as  against  the 
other;  it  is  thereupon  now  here  ordered  and 
decreed  by  the  court,  that  this  cause  be,  and 
the  same  is  hereby  dismissed,  and  that  each 
party  pay  their  own  costs  in  this  court. 


JAMES  RHODES,  Comp't  ft  App't, 

v. 

WILLIAM  B.  FARMER,  William  Fellows,  and 

Cornelius  Fellows. 

(See  S.  C.  17  How.  464-468.) 

Creditor's    Irill — what    reached    by — dismissal 
with  costs,  wlten. 

Complainant,  In  creditor's  bill,  claimed  that  a 
lodgment  which  be  alleged  was  owned  by  one  of  tbe 
defendants  should  be  assigned  to  bim,  and  tbat  bis 
Indcment  was  a  lien  thereon.  The  judgment  was 
assigned  to  defendant  upon  the  terms  and  consid- 
eration tbat  he  sboald  pay  to  tbe  assignor  three 
fourths  of  the  amount  collected  thereon,  less  costs, 
and  to  enable  defendant  to  use  It  In  a  suit  as  a 
set-oir. 

Held  that  complainant's  Judgment  was  no  Men  on 
the  assigned  Judgment,  and  be  could  reach  onlj 
tbe  equitable  interest  of  his  debtor,  which  was  one 
fourth,  therein. 

And  as  one  fourth  of  the  assigned  Judgment  was 
paid  to  complainant  before  the  decree,  the  de- 
cree of  tbe  court  below,  dismissing  the  bill  with 
costs,  was  correct. 

Having  received  bis  debtor's  equity   In   the  as- 
signed Judgment,  the  complainant  can  claim  noth- 
ing more. 
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APPEAI.  from  the  District  Court  of  the  ITnit- 
ed  States  for  the  Northern  District  of  Mis- 
sissippi. 

The  case  is  stated  by  the  court. 

Mr.  P.  Phillips,  for  appellants: 

It  is  evident  that  there  was  an  absolute  as- 
signment or  sale,  the  purpose  of  the  transfer 
being  to  enable  Farmer  to  use  the  judgment  as 
a  set-off,  for  no  one  could  so  use  it  but  an  ab- 
solute owner. 

1  Pothier  on  Obi.  416;  Barb,  on  Set-off  37-68; 
7  Cow.  469,  481;  1  Paige.  289. 

The  assignmmt  being  absolute  on  its  face, 
evidence  was  inadmissible  to  show  that  such  a 
transfer  was  not  intended,  more  especially  as  it 
is  oonfeesed  that  the  transfer  was  to  enable  the 
transferee  to  commit  a  fraud  upon  the  law. 

5  Ohio,  197. 

On  a  bill  for  specific  performance  it  ^is  ad- 
mitted that  parol  evidence  may  be  offered  to 
show  that  the  writing  does  not  express  the  real 
intent  of  the  parties. 

3  Greenl.  Ev.  368,  note. 

Here  there  is  no  mistake,  accident  or  fraud 
in  the  execution  of  the  instrument.  It  is  con- 
ceded that  the  design  was  to  invest  the  party 
with  a  legal  title. 

1  Story  Eq.  sees.  113.  114,  116;  1  Pet.  16; 
3  Greenl.  Ev.  368. 

This  is  not  a  bill  for  specific  performance, 
but  for  condemning  assets  that  cannot  be  made 
subject  to  an  execution  at  law. 

There  was  error  in  decreeing  costs  against  the 
complainant.  In  the  exercise  of  discretion  up- 
on this  subject,  the  court  is  governed  by  "gen- 
eral rules  and  former  precedents." 

Ooodall  V.  Whetmore,  2  Hagg,  Ecc.  374. 

Appeal  will  not  lie  for  costs  only,  but  when 
the  question  of  costs  is  connected  with  a  sub- 
stantial ground  of  appeal,  tbe  party  may  suc- 
ceed with  the  former  question,  though  he  faU 
with  the  latter. 

Att'y-Gcn.  v.  Butcher,  4  Russ.  180. 

A  court  of  equity  would  not  entertain  a  bill 
by  Fellows  to  rescind  the  assignment. 

2  Story  Eq.  sec.  697. 

The  agreement  set  up  is  champertoua. 

5  Story  Eq.  sec.  1049. 

Mr.  George  M.  Bibb  for  appellees. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  chancery  from  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
em  District  of  Mississippi. 

Rhodes,  the  complainant,  recovered  two  judg- 
ments in  1850  against  Snecd,  Wright,  Jamea 
E.  Farmer,  and  William  B.  Farmer,  in  the  Dis- 
trict Court —  one  for  the  sum  of  $1,308.68,  the 
other  for  |3,179.19 — on  which  executions  were 
issued  and  returned  nulla  bona.  Prior  to  thia, 
W.  &  C.  Fellows,  in  the  name  of  McKewen, 
King  &  Co.,  had  recovered  a  judgment  against 
James  Strong  and  others,  for  $3,937.76,  in  the 
same  court ;  and  Strong,  with  the  view  of  plac- 
ing his  property  beyond  the  reach  of  the  judg- 
ment, conveyed  it  to  his  wife.  This  conveyance, 
on  an  issue  being  made,  under  the  practice  of 
Mississippi,  was  set  aside. 

In  the  trial  of  the  above  issue,  the  complain- 
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int  (Utes  U  appeared  in  proof  that  William  B. 
Farmer  waa  the  owner  of  tlie  judgment  against 
Strong  and  others,  it  having  been  assigned  to 
him  by  W.  t,  C.  Fellows;  and  the  complainant 
alleged  that  his  judgment  against  Farmer,  be- 
ing unsatisfied,  was  a  lien  in  equity  upon  the 
interest  of  William  B.  Farmer  to  the  judgment 
assigned  to  him.  And  the  complainant  prayed 
tliat  said  judgment  might  be  held  by  Farmer 
and  W.  &  C.  Fellows,  subject  to  his  judgments, 
and  tliat  they  might  lie  enjoined  from  praying 
it  orer,  etc. 

William  B.  Farmer,  in  his  answer,  admits 
tliat  the  judgments  against  him  had  been  ob- 
tained, and  that  executions  on  them  had  been 
retuned  nulla  bona.  He  denies  that  the  judg- 
ment against  Strong  was  ever  sold  to  him;  but 
be  states  that,  in  1848,  being  sued  for  a  large 
debt,  which  he  supposed  to  belong  to  Strong, 
and  wishing  to  procure  a  set-off,  be  applied 
4«6*]  to  W.  &  *C.  Fellows  for  the  control  of 
said  judgment,  offering  to  pay  them  three 
fourths  of  the  amount  that  he  might  realize  of 
the  judgment  should  he  he  able  to  use  it  as  a 
set-off,  which  was  agreed  to  by  them ;  and  that 
be  executed  a  penal  bond,  to  pay  to  the  said  W. 
&  C.  Fellows  three  fourths  of  the  amount  so 
reeovered  on  their  judgment. 

Defendant  also  states  that  the  complainant 
received  from  James  E.  Farmer,  a  co-defend- 
ant, a  sum  of  money,  on  the  receipt  of  which 
he  released  the  judgments;  and  the  defendant 
submits,  whether  such  release  does  not  exoner- 
ate the  other  defendants. 

He  also  states  that  he  had  made  a  verbal  as- 
signment of  the  judgment  to  William  Cathron, 
as  an  attorney,  for  collection,  and  he  submits 
whether  the  judgment  can  be  made  liable  by 
the  complainant  to  the  satisfaction  of  his  judg- 
ments. Other  matters  are  set  up  in  the  answer, 
and  he  prays  that  the  answer  may  be  considered 
a  cross-bill,  etc. 

The  condition  of  the  penal  bond,  given  to  W. 
ft  C.  Fellows,'  stated  that  they  had  transferred 
to  Farmer  the  judgment  against  Strong  et  al., 
for  the  sum  of  |i3,937,  subject  to  credits  of  about 
$763.  Now,  if  the  said  obligors  shall  pay  to  W. 
ft  C.  Fellows,  or  their  assigns,  in  two  equal 
installments,  on  the  27th  of  January,  1849,  and 
on  the  27th  of  January,  1860,  three  fourths  of 
the  amount  which  may  be  secured  or  realized 
by  aaid  Farmer  out  of  said  judgment,  hearing 
iatereat  at  six  per  cent,  deducting  costs  and  at- 
torney's fees  which  may  be  incurred,  etc.,  then 
the  obligation  to  be  void. 

In  their  answers,  W.  ft  C.  Fellows  deny  that 
their  eo-defendant,  William  B.  Farmer,  is  the 
owner  of  the  whole  of  their  judgment  against 
Strong  and  others,  but  admit  that  he  has  an  in- 
terest of  one  fourth  part,  etc. 

Daring  the  pendency  of  this  suit,  the  follow- 
mg  receipt  was  given  hy  John  S.  Topp,  counsel 
for  the  complainant: 

"June  9,  1852.  Beceived  of  Messrs.  Boston 
ft  Steams,  $l,0S2.69j  being  the  one  fourth  part 
of  the  balance  left  in  the  marshal's  hands,  in 
the  CM«  of  W.  ft  C.  Fellows  v.  Strong  et  ux., 
after  deducting  1700  for  fees,  as  provided  for 
im  the  within  agreement." 

The  District  Court,  in  its  decree,  says:  "It 
appearing  to  the  court  that  from  the  written 
■dmiseioat  of  Mr.  Topp,  ■M>licitor  for  the  eom- 
1»  li.  ed. 


plainant,  sinee  his  filing  the  bill  in  this  cause, 
recovered  one  fourth  of  the  amount  of  the  judg- 
ment of  W.  ft  C.  Fellows  V.  James  Strong  and 
Mary  A.  Strong,  his  wife,  which  is  enjoined  in 
this  cause,  and  that  the  complainant  is  entitled 
to  no  further  relief  in  the  premises,  the  injuuc- 
tion  was  dissolved,  and  the  bill  dismissed  at  the 
complainant's  costs. 

•The  judgment  of  W.  ft  C.  Fellows  v.  [•4«7 
Strong  waa  assigned  to  Farmer  without  condi- 
tion, and  it  is  contended  that  parol  evidence 
was  not  admissible  to  alter  the  terms  of  the 
assignment. 

There  is  a  good  deal  of  testimony  on  the  con- 
tract of  assignment.  Some  of  the  statements 
are  somewhat  con&icting,  but  they  are  recon- 
cilable; and  the  result  of  the  whole  is,  that  the 
assignment  was  made  of  the  judgment  to  en- 
able Farmer  to  use  it  by  way  of  set-off  to  a  de- 
mand against  him  which  he  supposed  belonged 
to  Strong.  But  it  was  understood  that  Farmer 
should  have  one  fourth  of  the  amount  recov- 
ered frMn  Strong,  after  deducting  the  costs  for 
his  labor  and  trouble  in  collecting  the  money, 
and  for  the  payment  of  the  residue  of  the  judg- 
ment he  gave  bond  and  security. 

The  assignment  of  the  iudgment  was  good  in 
equity,  and  though  absolute  on  its  face,  the 
bond  given  expressed  the  conditions,  and  showed 
that  Farmer's  interest  in  the  judgment  against 
Strong  extended  only  to  one  fourth  part  of  it, 
after  deducting  costs. 

The  bill  of  the  complainant  is  in  the  nature 
of  a  bill  for  a  specific  execution  of  the  assign- 
ment of  the  judgment,  and  in  such  a  case  parol 
evidence  is  admissible '  to  rebut  or  explain  on 
equity.  But  the  penal  bond  given  to  W.  ft  C. 
Fellows,  by  Farmer,  with  Brown,  as  security, 
suflBciently  explains  the  transaction. 

The  judgments  obtained  by  the  complain- 
ant against  William  B.  Farmer  and  others  con- 
stituted no  lien,  equitable  or  legal,  on  the  judg- 
ment against  Strong,  after  it  was  assigned  U> 
Fanner;  and  no  relief  could  be  given  to  the 
complainant  against  the  assigned  judgment,  be- 
yond the  equitable  interest  of  Farmer.  He  is 
represented  to  have  been  insolvent  at  the  time 
the  decree  was  entered.  As  oue  fourth  of  the 
judgment,  after  praying  costs,  was  paid  to  the 
complainant  before  the  decree,  we  think  that 
the  decree  of  the  District  Court,  dismissing  the 
bill  at  the  complainant's  costs,  was  correct. 

The  defendants  were  not  liable  to  pay  more 
than  olie  fourth  of  the  judgment,  and  as  that 
amount  was  paid,  about  the  time  it  was  col- 
lected (Ml  the  judgment  against  Strong,  the  de- 
fendante  were  not  in  default. 

There  is  no  evidence  of  a  payment  to  the 
complainant  by  James  B.  Farmer,  a  co-defend- 
ant of  William  B.  Farmer,  on  which  a  release 
of  the  judgments  was  executed  by  the  com- 
plainant, as  alleged  in  Farmer's  answer.  Nor 
is  there  any  ground  of  defense,  from  the  alleged 
verbal  agreement  with  Cathron,  who,  as  an  at- 
torney, was  employed  to  collect  the  judgment 
against  Strong. 

The  complainant,  both  in  prosecuting  the 
suit  in  the  District  *Court,  and  also  by  [*468 
his  appeal  to  this  court,  BoUf;ht  to  recover  the 
whole  amount  of  the  judgment  against  Strong, 
or  at  least  so  much  of  it  as  would  satisfy  his 
two  judgments  against  Farmer  and  others.  But 
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he  can  in  this  mode  of  proceeding  reach  only  the 
equity  of  his  judgment  debtor  iu  the  assigned 
judgment;  and  having  received  that,  he  can 
claim  nothing  more.  The  decree  of  the  District 
Court  is  affirmed,  at  the  costs  of  the  complain- 
ant. 
Decree  affirmed,  with  costs. 


411*1    'ZACHARY    PULLIAM,   Executor   of 
Amos  Albriton,  Plaintiff  in  Error, 

V. 

ALEXANDER    OSBORNE,    Administrator    of 
Samuel  Woodward. 

(See  S.  C.  17  How.  471-476.) 

Execution — priority  of  lien  as  between  State 
and  Federal  executions. 

Wbere  property  was  seized  and  sold  to  plalntlfF 
by  a  iberlff  In  Alabama,  under  executions  issued 
from  tbe  state  courts,  upon  valid  judgments,  after 
tbe  teste  and  delivery  to  the  marshal  of  executions 
from  tbe  United  States  District  Court  against  tbe 
same  defendant,  but  before  tbe  lev;  of  the  last  ex- 
ecutions on  tbe  same  property ;  beld  that  the  pur- 
ebaser  under  tbe  executions  on  the  state  Judg- 
ments, tbe  plalntllT,  could  hold  such  property  dis- 
ebarged  of  all  claims  by  virtue  of  tbe  levy  of  tbe 
executions   from    tbe   District    Court. 

The  lien  of  an  execution  under  tbe  laws  of  tbat 
State  commences  from  the  delivery  of  the  writ  to 
tbe  sberlff,  and  the  lien  In  the  court  of  the  United 
States  depends  on  tbe  delivery  of  tbe  writ  to  their 
offlcer. 

But  no  provision  Is  made  by  the  statutes  of  tbe 
state  or  United  States  for  tbe  determination  of  tbe 
priorities  between  tbe  creditors  of  tbe  respective 
courts,  state  and  federal. 

Tbe  Hens  were  consequently  co-ordinate  or  equal : 
and  In  such  cases  the  tribunal  which,  first  acquired 
possession  of  tbe  property,  by  the  selsure  of  its  olO- 
cer,  may  dispose  of  it  so  as  to  vest  title  in  the  pur- 
cbaser  discharged  of  tbe  claims  of  creditors  of  tbe 
same  xrade. 

Argued  Feb.  6,  1865.        Decided  Feb.  15,  1855. 

TRANSFERRED  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  Dis- 
trict of  Alabama. 

The  defendant  in  error  obtained  a  judgment 
in  the  District  Court  of  the  United  States  for 
the  Middle  District  of  Alabama  against  Pul- 
Ham,  at  the  May  term,  1842.  On  the  10th  of 
June,  1842,  he  sued  out  an  execution  which  was 
delivered  to  the  marshal  on  the  same  day,  and 
was  by  him  levied  Oct.  26,  in  the  same  year. 

Previously  to  the  rendition  of  this  judgment, 
viz.:  on  April  19,  1842,  two  judgment;  were 
rendered  in  the  District  Court  of  Pickens  Coun- 
ty, against  the  said  Pulliam,  on  which  execu- 
tions were  issued  on  May  4,  1842,  and  on 
the  same  day  delivered  to  the  sheriff,  who,  on 
July  4,  levied    on   certain    slaves,   bonds   being 

fiven  for  the  forthcoming  of  the  slaves  on  the 
rst  Monday  of  Aug.  1842,  which  bonds  were 
forfeited  and  so  returned.  Whereupon  execu- 
tions issued  on  Aug.  3,  in  the  same  year,  on 
the  same  bonds  against  Pulliam  and  his  sure- 
ties, were  on  the  same  day  delivered  to  the 
sheriff,  who,  on,  Sept.  2,  levied  on  the  said 
slaves  as  the  property  of  Pulliam,  and  on  Oct. 
3  sold  tbe  same  at  public  auction  to  the  claim- 
ant, herein,  and  made  him  a  bill  of  sale  there- 
for. Upon  these  facts,  the  judge  instructed  the 
jury  that  Woodward,  the  plaintiff  in  execution, 
had  a  priority  of  satisfaction  for  his  judgment 
in  the  court  of  the  United  States,  over  the  said 


er.ecutions  from  the  State  Court,  and  the  jury 
found  against  the  complainant. 

Mr.  George  E.  Badger,  for  the  plaintiff  iit 
error: 

First.  The  lien  upon  the  slaves  created  by 
the  issue,  delivery  and  levy  of  the  first  ezeoa- 
tions,  from  the  State  Court,  continued,  notwith- 
standing the  giving  of  the  forthcoming  bonda. 
The  slaves  were  still  in  custodia  legis  and  not 
liable  to  seizure  under  another  execution  from 
another  court. 

Caperton  t.  Martin,  6  Ala.  N.  S.  217;  Lang- 
don  v.  Brumby,  7  Ala.  63;  Doremus  v.  Walker, 
8  Ala.  194;  Eagan  y.  Lucas,  10  Pet.  400. 

Second.  If  the  lien  of  the  first  issued  execa 
tions,  upon  the  judgments  in  the  State  Court, 
was  lost  by  the  taking  of  the  forthcominjf 
bonds  and  surrender  of  the  slaves  to  the  de- 
fendane  in  execution,  still  the  title  of  th« 
claimants  was  valid. 

Where  there  are  several  authorities  equally 
competent  to  bind  the  goods  of  a  party  when 
executed  by  the  proper  officer,  they  (the  goods) 
shall  be  considered  as  effectually,  and  for  all 
purposes,  bound  by  the  authority  which  first 
actually  attaches  upon  them  in  point  of  execu- 
tion, and  under  which  an  execution  shall  limT* 
been   first  executed. 

Payne  v.  Drewe,  4  East,  623;  Hagan  ▼.  Lucas, 
above  cited. 

"When  several  executions,  issuing  from  dif- 
ferent competent  courts,  are  in  the  hands  of 
different  officers,  then,  to  prevent  conflicts,  if 
the  officer  holding  the  junior  execution  seizes 
property  by  virtue  of  it,  the  property  so  seized 
IS  not  subject  to  the  execution  in  the  hands  of 
the  other  officer,  although  first  tested." 

Jones  V.  Judkins,  4  Dev.  &,  At.  454. 

Where  the  same  officer  is  charged  with  two 
or  more  executions,  it  is  his  duty  so  to  arrange 
the  processes  in  his  hands,  as  to  apply  to  iJie 
property  to  the  satisfaction  of  that  which  has 
legal  priority. 

But  if  an  actual  sale  has  been  made,  whether 
with  or  without  the  fault  of  the  offlcer  holding 
the  executions,  the  title  of  the  purchaser  ia 
valid,  and  the  goods  sold  are  not  liable  to  seiz- 
ure under  the  senior  execution. 

Smallcomb  v.  Buckingham,  1  Ld.  Raym.  251; 
Hutchinson  v.  Johnston,  1  T.  R.  729;  Ryebot  ▼• 
Peckham,  in  note,  731. 

Finally,  there  having  been  no  seizure  under 
the  execution  from  the  United  States  Court,  on 
the  3d  August,  when  the  sheriff  made  his  levy, 
nor  when  he  made  his  sale,  on  the  3d  of  Octo- 
ber; the  sheriff  had  a  right,  and  was  bound  to 
levy  and  sell,  and  if  he  had  returned  nulla  bona, 
he  would  clearly  have  been  liable  for  a  false  re- 
turn, and  consequently  the  purchaser  obtained 
a  good  title. 

Messrs.  Ingle,  Clements  and  Davidge  for  de- 
fendant in  error. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

This  was  an  issue  in  the  District  Court  under 
a  statute  of  Alabama  (Clay's  Dig.  213  sees.  62, 
84),  for  the  trial  of  the  'right  to  proper-  [•476 
ty  taken  under  an  execution  from  that  court,  in 
favor  of  the  appellee,  and  claimed  by  the  testa- 
tor of  the  appellant,  as  belonging  to  him,  and 
not  to  the  defendant  in  the  execution. 

It  appeared  on  the  trial  that,  at  the  delivery 
^  IjT  How. 
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of  the  execution  to  the  marshal,  in  favor  of  the 
appellee,  the  property  belonged  to  the  defend- 
ant, and  that  the  levy  was  made  before  the 
return  day  of  the  writ;  but  that  before  this 
levy,  t^e  property  had'lieen  seised  and  aold  to 
the  claimant,  by  a  sheriff  in  Alal>ama,  under 
executions  iuu^  from  the  state  courts,  upon 
ralid  judgments,  after  the  teste  and  delivery  of 
the  executions  from  the  District  Court. 

The  District  Court  instructed  the  jury,  that 
a  sale  under  a  junior  execution  from  the  State 
Court  did  not  devest  the  lien  of  the  execution 
from  the  District  Court,  and  that  the  writ 
might  be  executed,  notwithstanding  the  seizure 
and  sale  under  the  process  from  the  State 
Court. 

The  lien  of  an  execution,  under  the  laws  of 
that  State,  commences  from  the  delivery  of  the 
writ  to  the  sheriff,  and  the  lien  in  the  courts  of 
the  United  States  depends  upon  the  delivery  of 
the  writ  to  their  officer.  But  no  provision  is 
made  by  the  statutes  of  the  State  or  United 
Statea,  for  the  determination  of  the  priorities 
between  the  creditors  of  the  respective  courts, 
state  and  federal.  They  merely  provide  for  the 
settlement  of  the  priorities  between  creditors 
prosecuting  their  claims  in  the  same  jurisdic- 
tion. 

The  demands  of  the  respective  creditors,  in 
the  present  instance,  were  reduced  to  judg- 
ments, and  the  officers  of  either  court  were 
Tested  with  authority  to  seize  the  property. 

The  liens  were  consequently  co-ordinatie  or 
equal,  and  ia  such  cases,  the  tribunal  which 
first  acquires  possession  of  the  property,  by 
seisnre  of  its  officer,  may  dispose  of  it  so  as  to 
vest  a  title  in  the  purchaser  discharged  of  the 
claims  of  creditors  of  the  same  grade. 

This  court  applied  this  principle  (Williams  v. 
Benedict,  8  How.  107)  to  determine  between 
judgment  creditors  in  a  court  of  the  United 
Statea,  and  an  administrator  holding  under  the 
orders  of  a  probate  court  of  a  state;  in  Wis- 
wall  ▼.  Simpson,  14  How.  62,  in  favor  of  a  re- 
ceiver bolding  under  the  appointment  of  a 
eourt  of  chancery  of  a  state  and  a  judgment 
creditor;  in  Peafe  v.  Phipps,  14  How.  368,  in 
favor  of  a  trustee  in  possession  under  the  order 
of  a  county  court,  against  such  a  creditor;  and 
in  Hagan  ▼.  Lucas,  10  Pet.  400,  between  exe- 
cution creditors  issuing  from  state  and  federal 
jurisdiction.  The  same  principle  has  been  ap- 
plied in  several  state  courts  in  favor  of  the  pur- 
chasers at  judicial  sales  of  steamboats  and 
47S*]  other  'crafts  subject  to  liens  in  the 
aatore  of  admiralty  liens;  Steamboat  Rover  v. 
Stiles,  6  Black,  483;  Steamboat  Raritan  v. 
Smith,  10  Mo.  627;  19  Ala.  738;  and  is  recog- 
nised in  the  courts  of  common  law  and  admir- 
alty in  Great  Britain.  4  East,  623;  2  Wms. 
Ex'rs  888;  The  Saracen,  2  W.  Rob. 

In  Alabama  the  bona  fide  purchaser  at  a 
judicial  sale,  made  to  enforce  a  statutory  lien, 
takes  the  property  discharged  of  liens  of  the 
same  description,  whether  the  subject  of  the 
sale  be  land  or  personal  property. 

Wood  T.  Gary.  6  AU.  43;  12  Ala.  838,  11  Ala. 
428. 

The  propriety  of  the  rule  is  fully  vindicated 
by  the  statement  in  Hagan  v.  Lucas,  10  Pet. 
400,  where  this  court  says:  "A  most  injuri- 
ous eonfliet  of  jnrisdictioa  would  be  likely  often 
IS  Led. 


to  arise  between  the  federal  and  state  courts,  if 
the  final  process  of  the  one  could  be  levied  on 
property  which  had  been  taken  by  the  process 
of  the  other.  The  marshal  or  the  sheriff,  as 
the  case  may  be,  acquires  by  a  levy,  a  special 
property  in  the  goods,  and  may  maintain  an  ac- 
tion for  them.  But  if  the  same  goods  may  be 
taken  in  execution  at  the  same  time,  by  the 
marshal  and  the  sheriff,  does  this  special  prop- 
erty vest  in  one  or  the  other,  or  both  of  themT 
No  such  case  can  exist ;  property  once  levied  on 
remains  in  the  custody  of  the  law,  and  it  is  not 
liable  to  be  taken  by  any  other  execution  in 
the  hands  of  a  different  officer,  and  especially 
an  officer  acting  under  a  different  jurisdiction." 

The  instruction  of  the  District  Court  is  er- 
roneous, and  its  judgment  is  therefore  reversed, 
and  cause  remande<i. 


JAMES  STEVENS,  Appt, 

v. 

ROTAL  GLADDING  and  Isaac  T.  Proud. 

(See  S.  C.  17  How.  447-466.) 

Copyright — sale  of  plate  does  not  carry  right 
to  print  from  it — forfeitures  not  decreed  in 
equitable  actions — account  of  profits  decreed. 

There  would  be  sreat  dltBcuItr  In  assenting  to 
the  proposition  that  patents  and  copyriichts,  held 
under  the  laws  of  the  United  States,  are  subject  to 
seizure  and  sale  on  execution,  but  no  opinion  is 
expressed  by  the  court  on  this  point. 

The  right  to  print  and  publish  a  map  which  has 
been  copyrlKhted,  does  not  pass  to  the  purchaser 
on  execution  sale  of  the  copper  plate  on  which  it 
Is  printed. 

Tbe  right  to  print  and  pnbllsh  Is  not  annexed  to 
the  plate,  nor  parcel  of  It,  and  does  not  pass  by  sale 
of  It.  If  the  purchaser  has  not  also  acquired  tbe 
right  to  print  the  map,  be  cannot  use  tbe  plate  (or 
tbat  purpose. 

In  an  equitable  action  complainant  cannot  have 
a  decree  (or  the  penalties  Imposed  by  sec.  7  o(  the 
Act  o(  February  3,  1831,  to  wit :  the  (or(elture  of 
tbe  printed  copies,  and  one  dollar  (or  each  sheet  un- 
lawfully printed. 

There  Is  nothing  In  the  Act  o(  1819  which  ex- 
tends tbe  equity  powers  of  the  courts  to  the  ad- 
judication of  for(elture8. 

But  de(^ndant  Is  entitled  to  a  decree  for  an  ac- 
count o(  the  proflts  received  by  de(endant  from 
sales  o(  the  map.  This  Is  Incident  to  the  right  to 
an    Injunction  In  copyright  and  patent  right  cases. 

Argued  and  sub.  Jan.  30,  1866.    Decided  Feb. 
19,  1866. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Rhode  Island,  dismissing  the  bill  of  tbe  com- 
plainant with  costs. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Rhode  Island,  by  the  plaintiff  in  error,  to  re- 
strain  the  defendants  from  printing  and  pub- 
lishing a  map  of  that  State. 

The  bill  was  dismissed  by  the  court  below 
under  circumstances  recited  in  the  decree,  a 
portion  of  which  is  here  given:  "The  eourt 
differ  in  opinion  as  to  the  effect  of  the  sale  of 
the  copper  plate,  but  agree  that  injunction  can- 
not issue  without  a  return  of  the  money  paid 
for  the  plate." 
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This  cause  having  been  heard  on  the  bill, 
answer,  and  other  pleadings  therein,  and  the 
complainant  having  refused  to  retnm  the  price 
of  the  plate  of  the  map  in  question  as  required 
by  the  court. 

"It  is  now,  on  motion  of  the  respondents,  and  ,' 
by  consideration   of   the   court,  ordered,  ad- 
judged and  decreed,  that  the  said  bill  be,  aifil 
the  same  is  hereby  dismissed,  with  costs." 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court.  See,  also,  Stevens  v. 
Cady,  14  How.  628,  a  case  involving  the  same 
title  now  asserted  by  the  defendants  in  this 
case. 

Mr.  Junes  Stevens,  in  personam: 

It  is  immaterial  how,  or  where,  or  from 
whom  these  respondents  obtained  these  maps 
ior  sale;  it  is  the  publishing,  the  exposing  to 
sale,  the  selling  of  these  maps  without  the 
author's  consent,  which  constitutes  the  viola- 
tion of  the  copyright. 

The  allegations  of  these  respondents  in  their 
answer  to  the  complainant's  bill  is  that  "they 
received  and  sold  these  maps  under  the  right  of 
Isaac  H.  Cady,  to  make  and  print  and  sell  the 
same,"  which  right  the  highest  judicial  tribunal 
of  the  country,  the  Supreme  Court  of  the  Unit- 
ed States,  has  recentnr  decided  had  not  been 
legally  acquired.    14  How.  628. 

Mr.  Samuel  Ames,  for  appellees: 

Ist.  The  7th  section  of  toe  Act  of  Congress, 
approved  February  3,  1831,  entitled  "An  Act  to 
amend  the  several  Acts  respecting  copyrights." 
(4  U.  8.  Stat,  at  L.  438),  inflicting  forfeiture 
and  penalties  upon  those  who  sell  any  map, 
etc.,  "without  the  consent  of  the  proprietor  or 
the  proprietors  of  the  copyright  thereof,  first 
obtaued'  in  writing,  signed  in  the  presence  of 
two  credible  witnesses,"  applies  only  to  persons 
claiming  the  right  of  sale  by  act  of  parties,  and 
not  to  those  claiming  and  proving  such  right  by 
act  or  operation  of  law. 

4  U.  S.  Stat,  at  L.  sec.  1,  p.  435;  Hesse  t. 
Stevenson,  3  Bos.  k  P.  605,  578;  Bloxam  v.  EI- 
sce,  1  C.  &  P.  558;  S.  C.  11  Eng.  C.  L.  R.  468; 
S.  C.  in  error,  6  B.  ft  C.  169;  S.  C.  13  Eng.  C.  L. 
R.  133;  Cartwright  v.  Amatt,  2  Bos.  &  P.  43; 
Sawin  et  al.  v.  Guild,  1  Gall.  485;  Wilson  v. 
Rousseau,  4  How.  646;  Webster  on  Pat.  21,  22, 
23,  82,  N.  N.;  Godson  on  Pat.  and  Copyright, 
2d  ed.  219,  221,  377,  430;  2  Renouard  traite 
des  droits  d'auteurs,  ch.  3,  sec.  4,  arts.  S04,  205, 
p.  348,  et  seq. 

Second.  Copyrights  and  patents,  both  in  Eng- 
land and  France,  may  be  seized  and  sold  on 
execution  or  decrees  of  seizure  against  him. 

Hesse  v.  Stevenson,  Sup.;  Bloxam  t.  Elsee, 
Sup.  Cartwright  v.  Amatt,  Sup. ;  Mary  York  v. 
Twine,  Cro.  Jac.  78;  Sewall,  office  of  Sheriff, 
226;  46  Law  Lib.;  Webster  on  Pat.  21,  22,  23; 
Godson  on  Pat.  and  Copyright,  219,  221;  Incl. 
430;  Renouard  traite  des  droits  d'auteurs,  348, 
349,  etc.,  ch.  3  sec.  4,  arts.  204,  206. 

Third.  After  an  author  has  printed  his  book 
or  map,  he  thereby  has  made  the  right  to  use 
and  sell,  the  same  appurtenant  thereto;  and 
public  policy  and  every  legal  analogy  require 
that  the  two  should  not  be  dissevered  for  the 
purpose  of  enabling  him  to  defeat  the  rights  of 
his  creditors  sought  through  the  remedies  pro- 
vided. 

Wilson  v.  Rousseau,  4  How.  682, 084;  Bloomer 
15« 


V.  McQuewan  et  al.  14  How.  649,  660,  663,  654; 
2  Renouard  traite  des  droits  d'auteurs,  p.  348, 
el  seq.  ch.  3,  sec.  4,  arts.  204,  205. 

Fifth.  That  the  condition  of  relief  annexed 
by  the  court  below  was  a  perfectly  equitable 
one,  and  upon  non-compliance  therewith  by 
the  complainant,  the  bill  ought  to  have  been, 
as  it  was,  dismissed  without  costs.  Origin  of 
rule,  imposing  the  terms  of  relief  on  complain- 
ant, 1  Spence,  Equitable  Jurisdiction  of  Chan- 
cery, 216,  422,  423,  and  notes.  Though  equity 
cannot  relieve  against  common  law  or  statute 
penalties  (Peachy  v.  Duke  of  Somerset,  1  Str. 
447;  Keating  v.  Sparrow,  1  Ball  i,  B.  372,  373, 
374),  yet  it  does,  in  the  case  of  usurious  bonds 
and  instruments,  grant  relief  against  them  only 
on  condition  of  payment  of  the  principal  and 
legal  interest  of  the  amount  borrowed;  in  other 
words,  only  upon  the  waiver  of  the  Statute  on 
Forfeitures. 

1  Story  Eq.  Jur.  64,  C.  and  cases  cited; 
Rogers  v.  Rathbun,  1  Johns,  ch.  365;  Tupper 
V.  Powell,  lb.  439;  Morgan  v.  Schermerhom,  1 
Paige,  544;  Livingston  v.  Harris,  3  Paige,  528; 
Campbell  v.  Morrison,  7  Pa>BB,  158;  Judd  t. 
Seaver,  8  Paige,  548;  Cole  v.  Savage,  10  Paige, 
583. 

Mr.  Justice  Cnrtia  delivered  the  opinion  of 
the  court: 

The  appellant  filed  his  bill  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Rhode  Island,  to  restrain  the  defendants  from 
printing  and  publisliing  a  map  of  that  State, 
whereof  he  claimed  to  be  the  exclusive  proprie- 
tor, under  the  Act  of  Congress  of  February 
3,  1831,  concerning  copyrights  of  mape,  etc. 
The  defendants  admit  that  they  have  sold  such 
maps,  but  allege  that  a  copper  plate,  owned  by 
the  plaintiff,  was  duly  sold  on  an  execution 
which  issued  on  a  judgment  recovered  against 
the  plaintiff,  in  the  Court  of  Common  Pleas  for 
the  County  of  Bristol,  in  the  State  of  Massa- 
chusetts, and  that  one  Isaac  H.  Cady  was  the 
purchaser  of  the  plate  under  that  sale;  that 
Cady  has  used  the  plate  to  print  the  said  maps, 
and  the  defendants  have  sold  them;  and  they 
insist  that,  by  the  purchase  of  the  copper  plate 
Cady  acquired  the  right  to  print  maps  there- 
with, and  to  publish  and  sell  them;  and  that, 
therefore,  the  defendants  have  not  infringed 
on  any  exclusive  right  of  the  complainant. 

By  reference  to  the  case  of  Stevens  v.  Cady, 
reported  in  14  How.  628,  it  will  be  seen  that 
the  same  title,  now  asserted  by  'these  [*4S1 
defendants,  was  tried  on  that  case,  between  the 
complainant  and  Cady.  But  as  is  stated  in 
the  report  of  that  case,  no  counsel  then  ap- 
peared or  was  heard  in  support  of  Cady's  title ; 
and  Mr.  Justice  Woodbury,  who  sat  in  the  cause 
in  the  Circuit  Court,  having  deceased,  this  court 
was  not  apprised  of  the  grounds  and  reasons 
on  which  the  decree  of  that  court  dismissing 
the  bill  rested;  and  when  this  cause  was  called, 
counsel  having  appeared  and  desired  to  be 
heard,  though  he  frankly  avowed  that  the  ques- 
tion passed  on  in  the  former  case,  was  the 
only  one  which  could  be  raised,  the  court  re*dl- 
ly  assented,  and  having  now  considered  the  ar- 
gument of  the  respondent's  counsel,  the  court 
directs  me  to  state  its  opinion  in  the  cause. 

The  positions  assumed  by  th*  respondenfi 
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counsel  are,  that  copy  and  patent  rights  are 
•ubfect  to  seizure  and  sale  on  execution;  and 
tbmt  whenever  the  owner  of  a  copyright  of  a 
map  causes  a  plate  to  be  made  which  is  capa- 
ble of  no  beneficial  use  except  to  print  his  map, 
he  thereby  annexes  to  the  plate  the  right  to  use 
it  for  printing  that  map,  and  also  the  riglit  to 
publish  and  sell  the  copies  when  printed;  and 
that  when  the  plate  is  sold  on  execution,  these 
rights  pass  with  the  plate,  and  as  incidents  or 
accessories  thereto,  though  no  mention  is  made 
of  them  in  the  sale. 

'  There  would  certainly  be  great  difficulty  in 
assenting  to  the  proposition  that  patent  and 
copyrights,  held  under  the  laws  of  the  United 
States,  are  subject  to  seizure  and  sale  on  exe- 
cution. Not  to  repeat  what  is  said  on  this  sub- 
ject, in  14  How.  531,  it  may  be  added  that 
these  incorporeal  rights  do  not  exist  in  any 
particular  state  or  district;  they  ari  co-ex- 
tensive with  the  United  States.  There  is  noth- 
ii^  in  any  Act  of  Congress,  or  in  the  nature  of 
the  rights  themselves,  to  give  them  locality 
anywhere,  so  as  to  subject  them  to  the  pro- 
cess of  courts  having  jurisdiction  limited  by 
the  lines  of  states  and  districts.  That  on  exe- 
cution out  of  the  Court  of  Common  Pleas  for 
the  County  of  Bristol,  in  the  State  of  Massa- 
chusetts, can  be  levied  on  an  incorporeal  right 
•ubsisting  in  Rhode  Island,  or  New  York,  will 
hardly  be  pretended.  That  by  the  levy  of  such 
an  execution,  the  entire  right  could  be  divided, 
and  so  much  of  it  as  might  be  exercised  within 
the  County  of  Bristol,  sold,  would  be  a  position 
subject  to  much  difficulty. 

Tliese  are  important  questions,  on  which  we 
do  not  find  it  necessary  to  express  an  opinion, 
because,  in  this  case,  neither  the  copyright,  as 
such,  nor  any  part  of  it,  was  attempted  to  be 
sold.  The  return  of  the  officer  on  the  execu- 
tion is,  that  he  seized  and  sold  "one  copper 
Elate  for  the  map  of  the  State  of  Rhode 
iland."  The  defendants  must,  therefore,  stand 
upon  the  second  position  assumed  by  their 
4SS*]  counsel,  that  the  right  to  'print  and 
publish  the  map  passed  by  the  execution  sale 
with  the  plate. 

There  are  no  special  facts  in  this  case  to 
distinguish  it  from  any  case  of  a  sale  on  exe- 
mtion  of  copper  or  stereotype  plates.  It  ap- 
pears that  the  plaintiff  owned  the  plate; 
whether  he  made  it,  or  caused  it  to  be  mode, 
or  purchased  it  after  it  bad  been  made,  does 
not  appear. 

Nor  should  the  case  be  confounded  with  one 
where  the  owner  of  copper  or  stereotype  plates 
sella  them.  What  rights  would  pass  by  such  a 
sale  would  depend  on  the  intention  of  parties, 
to  be  gathered  from  their  contract  and  its  at- 
tendant circumstances.  In  this  case,  the  owner 
of  the  copyright  made  no  contract  of  sale,  and 
neeessarily  had  no  intention  respecting  its  sub- 
ject  matter. 

The  sole  (question  is,  whether  the  mere  fact 
that  the  plaintiff  owned  the  plate,  attached  to 
it  the  right  to  print  and  publish  the  map,  so 
that  this  right  passed  with  the  plate  by  a  sale 
on  execution. 

And  upon  this  question  of  the  annexation  of 
the  copyright  to  the  plate,  it  is  to  be  observed 
fliBt,  that  there  is  no  necessary  connection  be- 
tween them,  Tbe^  ttn  ^atiact  Mubjecta  of 
ISJUed, 


property,  each  capable  of  existing,  and  being 
owned  and  transferred,  independent  of  the 
other.  It  was  lawful  for  anyone  to  make,  own 
and  sell  this  copper  plate.  The  manufacture 
of  stereotype  plates  is  an  established  business, 
and  the  ownership  of  the  plates  of  a  book 
under  copyright  may  be  and  doubtless  in 
practice  is,  separated  from  the  ownership  of 
the  copyright.  If  an  execution  against  a  ster-. 
eotype  founder  were  levied  on  such  plates, 
which  he  had  made  for  an  author  and  not  de- 
livered, the  title  to  those  plates  would  be  passed 
by  the  execution  sale,  and  the  purchaser  might 
sell  them,  but  clearly  he  could  not  print  and 
publish  the  book  for  which  they  were  made. 
The  right  to  print  and  publish  is  therefore  not 
necessarily  annexed  to  the  plate,  nor  parcel 
of  it. 

Neither  is  the  plate  the  principal  thing,  anU 
the  right  to  print  and  publish  an  incident  or 
accessory  thereof.  It  might  be  more  plausibly 
said  that  the  plate  is  an  incident  'or  accessory 
to  the  right;  because  the  sole  object  of  the  ex- 
istence of  the  plate  is  as  a  means  to  exercise 
and  enjoy  the  right  to  print' and  publish. 

Nor  does  the  rule,  that  he  who  grants  a 
thing,  grants  impliedly  what  is  essential  to  the 
beneficial  use  of  that  thing,  apply  to  this  case. 
A  press,  and  paper  and  ink,  are  essential  to  the 
beneficial  use  of  a  copper  plate.  But  it  would 
hardly  be  contended  that  the  sale  of  a  copper, 
plate,  passed  a  press  and  paper  and  ink,  as  in- 
cidents of  the  plate,  because  necessary  to  its 
enjoyment. 

The  sale  of  a  copper  plate,  passes  the  right  to 
such  lawful  use  'thereof  as  the  pur-  [*46S 
chaser  can  make,  by  reason  of  the  ownership 
of  the  thing  he  has  bought;  but  not  the  right 
to  a  use  thereof,  by  reason  of  the  ownership  of 
something  else  which  he  has  not  bought,  and 
which  belongs  to  a  third  person.  If  he  has  not 
acquired  a  press,  or  paper  or  ink,  he  cannot  use 
his  plate  for  printing,  because  each  of  these 
kinds  of  property  is  necessary  to  enable  him  to 
use  it  for  that  purpose.  So,  if  he  has  not  ac- 
quired the  right  to  print  the  map,  he  cannot  use 
bis  plate  for  that  purpose,  because  he  has  not 
made  himself  the  owner  of  something  as  neces- 
sary to  printing  as  paper  or  ink,  or  as  clearly 
a  distinct  species  of  property  as  either  of  those 
articles.  He  may  make  any  other  use  of  the 
plate  of  which  it  is  susceptible.  He  may  keep 
it  till  the  limited  time,  during  which  the  exclu- 
sive right  exists,  shall  have  expired,  and  then  | 
use  it  to  print  maps.  He  may  sell  it  to  an-  j 
other,  who  has  the  right  to  print  and  publish, 
but  he  can  no  more  use  the  right  of  property 
than  he  can  use  a  press  or  paper  which  belongs 
to  a  third  person. 

The  cases  mentioned  at  the  bar,  in  which  in- 
corporeal rights  have  been  held  to  pass  with 
corporeal  property,  do  not  apply. 

By  the  levy  of  an  execution  on  a  mill,  the 
incorporeal  rights  actually  annexed  to  the  mill, 
and  necessary  to  its  lue,  pass  with  the  mill. 
So  does  what  is  parcel  of  the  mill,  though 
temporarily  removed  from  it — as  a  millstone, 
which  has  been  taken  from  its  place  to  be 
picked.  These,  and  many  other  such  cases,  are 
collected  in  Broome's  Legal  Maxims,  198,  205. 

But  the  right  in  question  is  not  parcel  of  the 
plate  levied  on,  noi  «  luiyiXi  vck«t«^^  •.'wtiDi^MiIt* 
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or  appurtenant  thereto;  but  a  distinct  and  in- 
dependent property,  subsisting  in  grant  from 
the  government  of  the  United  States,  not  an- 
nexed to  any  other  thing,  either  by  the  act  of 
its  owner  or  by  operation  of  law. 

For  these  reasons,  as  well  as  those  stated  in 
14th  How.,  our  conclusion  is,  that  the  mere 
ownership  of  a  copper  plate  of  a  map,  by  the 
owner  of  the  copyright,  does  not  attach  to  the 
plate  the  exclusive  right  of  printing  and  pub- 
lishing the  map,  held  under  the  Act  of  Con- 
gress, or  any  part  thereof;  but  the  incorporeal 
ri^t  sibsists  wholly  separate  from  and  inde- 

rdent  of  the  plate,  and  does  not  pass  with  it 
a  sale  thereof  on  execution. 

The  next  question  is,  whether  the  complain- 
ant can  have  a  decree  in  accordance  with  the 
prayer  of  his  bill,  for  the  penalties  imposed  by 
the  7th  section  of  the  Act  of  February  3,  1831. 
The  bill  prays  specifically  for  a  decree  for  these 
penalties.  We  speak  of  the  forfeiture  of  the 
printed  copies  as  well  as  of  the  sum  of  one  dol- 
lar for  each  sheet  unlawfully  printed,  as  penal- 
ties; for,  under  the  laws  of  the  United  States, 
it  is  clear  that 'the  complainant  can  have  no 
title  to  either  of  them,  except  by  way  of 
penalty. 

454*]  'There  being  no  common  law  of  copy- 
right in  this  country,  whatever  rights  are  pos- 
sessed by  the  proprietor  of  the  copyright  mtiat 
be  derived  from  some  grant  thereof,  in  some 
Act  of  Congress,  either  nominatim  or  by  a  sat- 
bfactory  implication ;  and  looking;  to  the  Act  of 
Congress  applicable  to  this  subject  matter,  it 
appears  that  the  rights  claimed  by  this  bill  are 
•xpressly  conferred  by  way  of  forfeiture.  Its 
language  is:  "Then  such  offender  shall  forfeit 
the  plate  or  plates  on  which  such  map,  etc., 
shall  be  copied,  and  also  all  and  every  sheet 
thereof  so  copied  or  printed  as  aforesaid,  to  the 
proprietor  or  proprietors  of  the  copyright  there- 
of; and  shall  further  forfeit  one  dollar  for  every 
•beet  of  such  may,  etc.,  which  may  be  found 
in  his  or  their  possession,  printed,  etc.,  contrary 
to  the  true  intent  and  meaning  of  this  Act ;  the 
one  moiety  thereof  to  the  proprietor  or  proprie- 
tors, and  the  other  moiety  to  the  use  of  the 
United  States,  to  be  recovered  in  any  court 
having  competent  jurisdiction  thereof." 

In  the  case  of  Colbum  v.  Simms,  2  Hare,  664, 
Mr.  Vice-Chancellor  Wigram  came  to  the  con- 
elusion  that  since  the  decision  of  the  House  of 
Lords  in  the  case  of  Millar  v.  Taylor,  the  right 
to  a  decree  for  the  delivery  up  of  copies  must 
be  rested  by  the  complainant  upon  some  statute 
provision;  and  that  inasmuch  as  courts  of  equi- 
ty do  not  enforce  forfeitures  by  an  exercise  of 
their  ordinary  jurisdiction,  such  a  jurisdiction 
also  must  be  derived  from  an  Act  of  Parlia- 
ment. And  though  the  8th  section  of  the  Act 
of  1  &  2  Vict.  ch.  60,  as  well  as  the  preceding 
Act  of  64  Geo.  III.  ch.  166,  sec,  4,  allows  the  for- 
feited copies  to  be  recovered  in  "any  court  of 
record  in  which  an  action  at  law,  or  a  suit  in 
equity,  shall  be  commenced  by  such  author  or 
authors,  or  other  proprietor  or  proprietors," 
etc.;  yet  it  was  admitted  in  Colbum  v.  Simms, 
that  no  such  order  had  ever  been  made,  in  in- 
vitum,  in  a  court  of  equity.  It  is  a  significant 
/act  that  Congress,  in  l^islating  on  this  sub- 
Jeet,  though  manifestly  acquainted  with  the 
phraseology  of  the  Act  of  Geo.  III.,  and  though 
^^^'oepartiotUun  it  Mdopted  that  phraseology 


yet  omitted  to  confer  upon  courts  of  equity 
power  to  enforce  either  of  the  forfeitures  pro- 
vided for,  but  left  them  to  be  recovered  "in  any 
court  having  competent  jurisdiction  thereof." 
And  the  only  equitable  jurisdiction,  as  to  copy- 
right, conferred  upon  the  courts  of  the  United 
States,  is  by  the  Act  of  February  16,  1810, 
which  gives  original  cognizance  to  the  courta  of 
the  United  States,  as  well  in  equity  as  at  law, 
of  cases  arising  under  any  law  of  the  United 
States  granting  to  authors  or  inventors  the  ex- 
clusive right  to  their  respective  writings,  inven- 
tions and  discoveries;  and  upon  any  bill  in 
equity  filed  by  any  party  aggrieved  in  any  such 
case,  shall  have  authority  to  grant  injunctions 
according  to  the  course  and  principles  of  courts 
of  equity,  to  prevent  the  violation  of  the 
'rights  of  any  authors  or  inventors  ae-  [*45B 
cured  to  them  by  any  laws  of  the  United 
States,' on  such  terms  as  the  said  courts  may 
deem  fit  and  reasonttble.  Though  the  substance 
of  this  enactment  is  incorporated  into  the  17th 
section  of  the  Patent  Act  of  July  4,  1836,  so  far 
as  it  related  to  inventors,  and  so  far  aa  it 
related  to  the  aubject  of  patent  rights,  is  no 
longer  in  force,  proprio  vigore,  yet  so  far  as  it 
gave  cognizanoe  to  the  courts  of  the  United 
States,  of  cases  of  copyright,  it  still  remains 
in  force,  and  is  the  only  law  conferring  equita- 
ble jurisdiction  on  those  courts  in  such  cases, 
for  the  0th  section  of  the  Aet  of  February  3, 
1831,  protects  manuscripts  only. 

There  is  nothing  in  this  Act  of  1810  which 
extends  the  equity  powers  of  the  courts  to  the 
adjudication  of  forfeitures;  it  being  manifestly 
intended,  that  the  jurisdiction  therein  conferred 
should  be  the  usuid  and  known  jurisdiction  ex- 
ercised by  courts  of  eqttity  for  the  protec- 
tion of  analogous  rights.  The  prayer  of  this 
bill  for  the  penalties  must  therefore  be  rejected. 

The  remaining  question  is,  whether  there 
ought  to  be  a  decree  for  an  account  of  the  prof- 
its. The  complainant  has  not  prayed  for  such 
an  account,  nor  have  the  defendants  stated  one 
in  their  answer;  but  the  bill  does  pray  for  the 
general  relief. 

The  right  to  an  account  for  profits  is  incident 
to  the  right  to  an  injunction,  in  copy  and  pat- 
ent right  cases. 

Colbum  T.  Simms,  2  Hare,  654;  3  Dan.  Ch. 
Pr.  1707. 

And  this  court  has  held,  in  Watts  ▼.  Waddle, 
6  Pet.  380,  that  where  the  bill  states  a  ease 
proper  for  an  account,  one  may  be  ordered  un- 
der the  prayer  for  general  relief. 

See,  also,  2  Pet.  612;  14  Pet.  166;  16  Pet.  195: 
0  How.  405.. 

The  decree  of  the  Circuit  Court  must  bo  re- 
versed, and  the  cause  remanded  to  the  Circuit 
Court,  with  directions  to  award  a  perpetual  in- 
junction as  prayed  for  in  the  bill,  and  to  take 
an  account  of  the  profits  received  by  the  de- 
fendants from  the  sales  of  the  map. 

Decree  reversed. 


WILLIAM  B.  SHIELDS  et  al.,  App'ts, 

V. 

ROBERT  R.  BARROW. 

(See  8.  C.  7  How.  130-146.) 
Equity— parties— all  interested  should  be  pres- 
enl— dou\A«    «»^«^    <)1   \)>\Xl— •xoKbi&mvm^— 
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A  ooart  of  equltr  cannot  make  a  final  decree  an- 
in  all  parties  euentlal  to  the  merits  of  the  ques- 
tion are  brought  In. 

Persona  having  rights  which  must  be  affected  by 
■le  decree  cannot  be  dispensed  with. 

Those  whose  Interests  are  separable  from  those 
Vfot*  tb«  court  are  not  Indispensable  parties. 

Un  bill  to  rescind  a  contract  all  those  substan- 
Mally  Interested  la  the  contract  ahonld  be  parties 
mien  the  Interests  are  separable. 

If  the  ease  can  be  compIetelT  decided  as  between 
the  parties,  the  fact  that  an  Interest  exists  In  an- 
tther  whom  the  court  cannot  reach  by  process,  will 
tot  prerent  a  decree. 

A  Mil  may  be  filed  with  a  double  aspect,  but  the 
alternative  case  stated  mu8t  be  the  foundation  for 
the  same  relief — a  bill  for  rescission  of  a  contract 
tannot  tie  joined  with  one  for  specific  t>erformance. 

Under  the  privilege  of  amending,  a  party  cannot 
Bake  an  entirely  new  bill. 

Indispensable  new  parties  cannot  be  Introduced 
Into  a  cause  by  a  cross-bill. 

Where  parties  Indispensable  to  a  decree  for  spe- 
cific performance  are  not  before  the  court,  the  bill 
Boat  be  dismissed. 

A  court  of  equity  cannot  Rive  relief  for  which 
there  la  a  plain,  adequate  and  complete  remedy  at 
law. 

Submitted  Jan.  29, 1855.    Decided,  Feb.  30, 1865. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  EUtstem  District  of 
Louisimnm. 

The  case  is  stated  by  the  court. 

Mr.  J.  P.  Benjamin,  for  the  appellants: 

The  original  bill  could  not  possibly  be  sus- 
tained for  want  of  proper  parties.  A  bill  to  set 
aside  an  agreement  for  canceling  the  sale  of 
property  could  not  be  entertained  without  the 
presence  of  the  two  parties  to  the  sale  and 
agreement  to  cancel.  But  the  court  was  with- 
out jurisdiction  between  these  two  parties,  who 
were  both  citizens  of  Louisiana,  and  the  bill 
should  have  been  dismissed  on  its  face. 

This  eonrt  has  repeatedly  had  occasion  to  de- 
termine that,  where  necessary  parties  to  a  bill 
eonld  not  be  brought  into  the  federal  court,  by 
reason  of  the  constitutional  limitation  on  their 
jurisdiction,  the  suit  must  be  dismissed.  Where 
parties  are  merely  formal,  the  court  will  dis- 
pense with  their  presence,  but  will  never  as- 
sume jurisdiction  over  them. 

Russell  T.  Clark's  Ex'rs,  7  Cr.  69;  Oreenleaf 
T.  Qaeen,  IPet.  148;  Wormley  t.  Wormley,  8 
Wh.  421 ;  Oameal  v.  Banks,  10  Wh.  181 ;  Hard- 
ing T.  Handy,  11  Wh.  126;  Mallow  t.  Hinde,  12 
Wh.  193;  Vattier  ▼.  Hinde,  7  Pet.  262;  Dunn  t. 
Qarke,  8  Pet.  3. 

The  Act  of  Congress  of  28th  Feb.  1839,  so  far 
from  authorizing  such  proceedings  as  were  had 
in  this  suit,  expressly  contemplates  the  case 
where  parties  in  interest  cannot  properly  be 
brought  before  the  court,  and  provides  that 
"the  judgment  or  decree  shall  not  conclude  or 
prejudice  such  parties." 

The  plea  to  tiie  jurisdiction  ought,  therefore, 
to  have  been  sustained  as  filed  by  those  defend- 
nnts  who  were  citizens  of  Louisiana. 

Complainant,  although  willing  to  abandon  his 
ftlaim  for  a  rescission  of  the  contract,  instead  of 
discontinuing  his  suit,  engrafted  in  it  an  in- 
/tOBsistent  demand,  by  what  he  calls  an  amend- 

Vorm. — Jnrlsdlctlon  of  IT.  8.  Clrcnlt  Court  de- 
pendlnc  on  parties  and  residence — see  note  to  Em- 
ery V.  Qreenoogfa,  1  L.  ed.  U.  8.  869. 

Keceasary  parties  In  equity — sec  note  to  Marshall 
V.    Beverly.   S   L.  ed.   d!   S.   97. 

Meceasary  parties  In  equity,  when  objection  to  be 
made — see  note  to  Morgan  v.  Moraan,  4  !<.  sd.  D.  8. 
342. 
IS  Xi.  ed. 


ment.  This  is  contrary  to  all  the  rules  of 
pleading  in  chancery. 

Sto.  £q.  PI.  332.  et  seq.;  Mitford's  Ch.  PL 
385. 

So  where  the  original  bill  prayed  that  a  bond 
might  be  delivered  up  to  be  canceled,  an 
amendment  not  allowed,  praying  an  account  of 
what  was  not  due  on  the  bond. 

Cresy  v.  Beavan,  13  Sim.  354. 

Mr.  Louis  Janin,  for  appellee: 

A  party  to  an  indivisible  contract  must  ful- 
fill bis  contract  if  he  claim  specific  perform- 
ance. 16  Pet.  169.  The  original  and  the  cross- 
bill are  one  cause.    3  Daniel's  Ch.  Fr.  1743. 

In  The  Merchants'  Bank  of  Alexandria  t. 
Louiba  and  Maria  Seaton,  1  Pet.  303,  this  court 
held  that  "The  general  rule  as  to  parties  un- 
doubtedly is,  that  when  a  bill  is  brought  for  re- 
lief, all  persons  materially  interested  in  the 
subject  of  the  suit  ought  to  be  made  parties, 
either  as  plaintiffs  or  defendants,  in  order  to 
prevent  a  multiplicity  of  suits,  and  that  there 
may  be  a  complete  and  final  decree  among  all 
the  parties  interested.  But  this  is  a  rule  estab- 
lished for  the  convenient  administration  of 
justice,  subject  to  many  exceptions,  and  more 
or  less  subject  to  the  discretion  of  the  court, 
and  ought  to  be  restricted  to  parties  whose 
interest  is  involved  in  the  issue  and  to  be  af< 
fected  by  the  decree." 

Field  V.  Schieffelin,  7  Johns.  Cb.  250;  Sto. 
Eq.  PI.  sec.  393. 

Mr.  Justice  Cutis  delivered  the  opinion  of 
the  court: 

To  make  intelligible  the  questions  decided  in 
this  case,  an  outline  of  some  part  of  its  compli- 
cated proceedings  must  be  given.  They  were 
begtm  by  a  bill  in  equity,  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  on  the  19th  of  December, 
1842,  by  Robert  R.  Barrow,  a  citizen  of  tho 
State  of  Louisiana,  against  Mrs.  Victoira 
Shields,  and  by  amendment  against  William 
Bisland,  citizens  of  the  State  of  MississippL 
The  bill  stated,  that  in  July,  1836,  the  oom< 
plainant  sold  certain  plantations  and  slaves 
m  Louisiana,  to  one  Thomas  R.  Shields,  who 
was  a  citizen  of  Louisiana,  for  the  sum 
*of  $227,000,  payable  by  installments,  [*1S8 
the  last  of  which  would  fall  due  in  March, 
1844. 

That  negotiable  paper  was  given  for  the  con- 
sideration money,  and  from  time  to  time  $107,- 
000  was  paid.  'That  the  residue  of  the  notes 
being  unpaid,  and  some  of  them  protested  for 
non-payment,  a  judgment  was  obtained  against 
Thomas  R  Shields,  the  purchaser,  for  a  ^ut  of 
the  purchase  money,  and  proceedings  instituted 
by  attachment  against  Thomas  R.  Shields  and 
William  Bisland,  one  of  his  indorsers,  for  other 
parts  of  the  purchase  money  then  due  and  un- 
paid. In  this  condition  of  things,  an  agree- 
ment of  compromise  and  settlement  was  made, 
on  the  9th  day  of  November,  1842,  between  the 
complainant  of  the  first  part,  Thomas  R. 
Shields,  the  purchaser,  of  the  second  part,  and 
the  six  indorsers  on  the  notes  given  by  Thomaa 
R.  Shields,  of  the  third  part.  Of  these  six  in- 
dorsers, Mrs.  Shields  and  Bisland,  the  defend- 
ants, were  two.  By  this  new  contract  the  com- 
plainant was  to  receive  back  the  property  sold, 
retain  the  $107,000  already  paid,  and  the  six 
indorsers  executed  Umu  iioVft«,  vvi«^'«  ^  "(^ 
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complainant;  amounting  to  $32,000,  in  the 
manner  and  proportions  following,  as  stated  in 
the  bill: 

"The  said  William  Bisland  pays  $10,000,  in 
two  equal  installments,  the  first  in  March  next, 
and  the  other  in  March  following,  for  which 
sum  the  said  William  Bisland  made  his  two 
promissory  notes,  indorsed  by  John  P.  Watson, 
and  payable  at  the  office  of  the  Louisiana  Bank 
in  New  Orlrans.  The  said  R.  G.  Kills,  $6,966.66, 
on  two  notes  indorsed  by  William  Bisland. 
The  said  Geo.  S.  Guion,  $2,760,  on  two  notes  in- 
dorsed by  Van  P.  Winder.  The  said  Van  P. 
Winder,  $6,750,  on  two  notes  indorsed  by  Geo. 
S.  Guion.  The  said  William  R.  Shields,  $4,- 
766.66,  on  two  notes  indorsed  by  Mrs.  Victoire 
Shields;  and  finally,  Mrs.  Victoire  Shields  the 
same  amount  on  two  notejs  payable  as  afore- 
said at  the  office  of  the  Louisiana  Bank  in 
New  Orleans." 

The  complainant  was  to  release  the  pur- 
chaser Thomas  R.  Shields,  and  his  indorsers, 
from  all  their  liabilities  then  outstanding,  and 
was  to  dismiss  the  attachment  suit  then  pend- 
ing against  Thomas  R.  Shields  and  Bisland. 

The  bill  further  alleges,  that,  though  the 
notes  were  given,  and  the  complainant  went 
into  possession  under  the  agreement  of  compro- 
mise, the  agreement  ought  to  be  rescinded,  and 
the  complainant  restored  to  his  original  rights 
under  the  contract  of  sale;  and  it  alleges 
various  reasons  therefor,  which  it  is  not  neces- 
sary in  this  connection  to  state.  It  concludes 
with  a  prayer  that  the  act  of  compromise  may 
be  declared  to  have  been  improperly  procured, 
139*]  and  may  be  annulled  and  set  aside,  *and 
that  the  defendants  may  be  decreed  to  pay 
such  of  the  notes,  bearing  their  indorsement,  as 
may  fall  due  during  the  progress  of  the  suit, 
and  for  general  relief. 

Such  being  the  scope  of  this  bill  and  its  par- 
ties, it  is  perfectly  clear  that  the  Circuit  Court 
of  the  United  States  for  Louisiana  could  not 
make  any  -  decree  thereon.  The  contract  of 
compromise  was  one  entire  subject,  and  from 
its  nature  could  not  be  rescinded,  so  far  as  re- 
spected two  of  the  parties  to  it,  and  allowed  to 
stand  as  to  the  others.    Thomas  R.  Shields,  the 

Srincipal,  and  four  out  of  six  of  his  indorsers, 
_  eing  citizens  of  Louisiana,  could  not  be  made 
defendants  in  this  suit;  yet  each  of  them  was 
an  indispensable  party  to  a  bill  for  rescission  of 
the  contract.  Neither  the  Act  of  Congress  of 
February  28,  1839,  6  Stat,  at  L.  321,  sec.  1,  nor 
the  47th  rule  for  the  equity  practice  of  the  cir- 
cuit courts  of  the  United  States,  enables  a  cir- 
cuit court  to  make  a  decree  in  equity,  in  the 
absence  of  an  indispensable  party,  whose  rights 
must  necessarily  be  affected  by  such  a  decree. 
In  Russell  v.  Clarke's  Executors,  7  Cranch, 
98,  this  court  said:  "The  incapacity  imposed 
on  the  Circuit  Court  to  proceed  against  any 
person  residing  within  the  United  States,  but 
not  within  the  district  for  which  the  court  may 
be  holden,  would  certainly  justify  them  in  dis- 
pensing with  parties  merely  formal.  Perhaps 
IB  cases  where  the  real  merits  of  the  cause 
may  be  determined  without  essentially  affect- 
ing the  interests  of  absent  persons,  it  may  be 
the  duty  of  the  court  to  decree,  as  between  the 
parties  before  them.  But,  in  this  case,  the  as- 
ai^eea  of  Robert  Murray  &  Co.  are  so  es- 
^^'»i  to  the  meritM  of  the  question,  »nd  m«,y 


be  so  much  affected  by  the  deeree,  that  the 
court  cannot  proceed  to  a  final  decision  of  the 
cause  till  they  are  parties." 

The  court  here  points  out  three  cUaaes  of 
parties  to  a  bill  in  equity.  They  are:  I.  For- 
mal parties.  2.  Persons  having  an  interest  in 
the  controversy,  and  who  ought  to  be  made 
paj^ies,  in  order  tliat  the  court  may  act  on  that 
rule  which  requires  it  to  decide  on,  and  finally 
determine  the  entire  controversy,  and  do  oom- 
plete  justice,  by  adjusting  all  the  rights  in- 
volved in  it.  These  persons  are  commonly 
termed  necessary  parties;  but  if  their  interests 
are  separable  from  those  of  the  parties  before 
the  court  so  that  the  court  can  proceed  to  a 
decree,  and  do  complete  and  final  justice,  with- 
out affecting  other  persons  not  before  the 
court,  the  latter  are  not  indispensable  parties. 
3.  Persons  who  not  only  have  an  interest  in 
the  controversy,  but  an  interest  of  such  a 
nature  that  a  final  decree  cannot  be  made  with- 
out either  affecting  that  interest,  or  leaving 
the  controversy  in  such  a  condition  that  its 
final  termination  may  be  wholly  inconsistent 
with  equity  and  good  conscience.yo 

*A  bill  to  rescind  a  contract  anords  [*140 
an  example  of  this  kind.  For,  if  only  a  part 
of  those  interested  in  the  contract  are  before 
the  court,  a  decree  of  rescission  must  either  de- 
stroy the  rights  of  those  who  are  absent,  or 
leave  the  contract  in  full  force  as  respect* 
them;  while  it  is  set  aside,  and  the  contract- 
ing parties  restored  to  their  former  condition 
as  to  the  others.  We  do  not  say  that  no  case 
can  arise  in  which  this  may  be  done;  but  it 
must  be  a  case  in  which  the  rights  of  those  be- 
fore the  court  are  completely  separable  from 
the  rights  of  those  absent,  otherwise  the  latter 
are  indispensable  parties. 

Now,  it  will  be  perceived  that  in  Russell  v. 
Clarke's  Executors,  this  court,  after  consider- 
ing  the  embarrassments  which  attend  the  ex- 
ercise  of  the  equity  jurisdiction  of  the  circuit 
courts  of  the  United  States,  advanced  as  far 
as  this:  They  declared  that  formal  parties 
may  be  dispensed  with  when  they  cannot  be 
reached;  that  persons  having  rights  which  must 
be  affected  by  a  decree,  cannot  be  dispensed 
with;  and  they  express  a  doubt  concerning  the 
other  class  of  parties.  This  doubt  is  solved  in 
favor  of  the  jurisdiction  in  subsequent  cases, 
but  without  infringing  upon  what  was  held  in 
Russell  V.  Clarke's  Executors  concerning  the 
incapacity  of  the  court  to  give  relief,  when  that 
relief  necessarily  involves  the  rights  of  absent 
persons.  As  to  formal  or  unnecessary  parties, 
see  Wormley  v.  Wormley,  8  Wh.  451;  Cameal 
v.  Banks,  10  Wh.  188;  Vattier  v.  Hinde,  7  Pet. 
206.  As  to  parties  having  a  substantial  inter- 
est, but  not  so  connected  with  the  controversy 
that  their  joinder  is  indispensable,  see  Camer- 
on V.  M'Roberts,  3  Wh.  691 ;  Osbom  v.  Bank  of 
U.  S.  9  Wh.  738;  Harding  v.  Handy,  11  Wh. 
132.  As  to  parties  having  an  interest  which 
is  inseparable  from  the  interests  of  those  be- 
fore the  court,  and  who  are,  therefore,  iiidis- 
pensable  parties,  see  Cameron  v.  Mltoberts,  8 
Wh.  871 ;  Mallow  v.  Hinde,  12  Wh.  197.     • 

In  Cameron  v.  MHoberts,  where  the  dtiten- 
ship  of  the  other  defendants  than  Cameron  did 
not  appear  on  the  record,  this  court  certified; 
"If  a  joint  interest  vested  in  Cameron  and  tha 


Digitized  by 


Google 


18M. 


Shields  et  ai^  t.  Baxbow. 


130-lM 


onr  the  cknae.  If  a  distinct  intcKst  vested  in 
Ctmeron  so  that  substantial  justice  (so  far 
at  he  was  interested)  could  be  done  without 
affecting  tlie  other  defendants,  the  jurisdiction 
of  the  court  might  be  exercised  as  to  him 
alone."  And  the  grounds  of  this  distinction  are 
«mlained  in  Mallow  v.  Hinde,  12  Wh.  196,  198. 

Such  was  the  state  of  the  laws  on  this  sub- 
ject when  the  Act  of  Congress  of  February  28th, 
1839,  5  Stat,  at  L.  321,  was  passed,  and  the 
47th  rule,  for  the  equity  practice  of  the  Circuit 
OiNiTt  of  the  United  States,  was  made  by  this 
ooort. 

The  flrst  section  of  that  Statute  enacts: 
141*]  "That  when,  in  any  'suit,  at  law  or 
in  equity,  commenced  in  any  court  of  the 
United  States,  there  shall  be  several  defend- 
ants, any  one  or  more  of  whom  shall  not  be  in- 
habitants of,  or  found  within,  the  district 
where  ths  suit  is  brought,  or  shall  not 
TOlmitarily  appear  thereto,  it  shall  be  law- 
fnl  for  tin  court  to  entertain  jurisdiction,  and 
proceed  to  the  trial  and  adjudication  of  such 
•nit  between  the  parties  who  may  be  properly 
before  it;  but  the  judgment  or  decree  rendered 
therein  shall  not  conclude  or  prejudice  other 
parties  not  regularly  served  with  process,  or 
not  voluntarily  appearing  to  answer;  and  the 
non-joinder  of  parties  who  are  not  so  inhabit- 
aati,  or  found  within  the  district,  shall  oonsti- 
tnte  no  matter  of  abatement  or  other  objec- 
tion to  said  suit." 

This  Act  relates  solely  to  the  non-joinder  of 
pcnons  who  are  not  within  the  reach  of  the 
process  of  the  court.  It  does  not  affect  any 
case  where  persons,  having  an  interest  are  not 
joined  because  their  citizenship  is  such  that 
their  joinder  would  defeat  the  jurisdiction; 
tad  so  far  as  it  touches  suits  in  equity,  we  un- 
derstand it  to  ly  no  more  than  a  legislative  af- 
Snnanee  of  the  rule  previously  established  by 
the  cases  of  Cameron  v.  M'Roberts,  3  Wh.  691 ; 
O«bom  V.  Bank  of  U.  8.  9  Wh.  738,  and  Hard- 
ing V.  Handy,  11  Wh.  132.  For  this  court  bad 
already  there  decided,  that  the  nonjoinder  of  a 
psrty,  who  could  not  be  served  with  process, 
wonld  not  defeat  the  jurisdiction.  The  Act 
•ajr*  it  shall  be  lawful  for  the  court  to  enter- 
tam  jurisdiction;  but,  as  is  observed  by  this 
eourt.  in  Mallow  v.  Hinde,  12  Wh.  198,  when 
•peaking  of  a  case  where  indispensable  parties 
•ere  not  before  the  court,  "we  do  not  put  this 
«ai«  upon  the  ground  of  jurisdiction,  but  upon 
a  much  broader  ground,  which  must  equally 
•W^y  to  all  courts  of  equity,  whatever  may  lie 
their  structure  as  to  jurisdiction ;  we  put  it  on 
the  ground  that  no  court  can  adjudicate  direct- 
ly npon  a  person's  right,  without  the  party 
Being  either  actually  or  constructively  before 
the  court." 

So  that,  while  this  Act  removed  any  diffi- 
««lty  as  to  jurisdiction,  between  competent 
psrties,  regularly  served  with  process,  it  does 
■at  attempt  to  displace  that  prmciple  of  juris- 
fradenee  on  which  the  court  rested  the  case 
hrt  mentioned.  And  the  47th  rule  is  only  a 
wdaration,  for  the  government  of  practition- 
*n  sad  eonrta,  of  the  effect  of  this  Act  of  Con- 
I'tea,  and  of  the  previous  decisions  of  tlie 
•sort,  on  the  subject  of  that  rule.  Hagan  v. 
walker.  14  How.  36.  It  remains  true,  not- 
vttkstaading  the  Act  of  Oongrets  and  the  47th 


I  rule,  that  a  circuit  court  can  make  no  decree 
affecting  the  rights  of  an  absent  person,  and 
can  make  no  decree  between  the  parties  before 
it,  which  so  far  involves  or  depends  upon  the 
rights  of  an  absent  person,  that  complete  and 
final  justice  cannot  be  done  between  tlie  parties 
to  the  suit  without  'affecting  those  [*14S 
rights.  To  use  the  language  of  this  court  in 
Elmendorf  v.  Taylor,  10  Wh.  167:  "If  the 
case  may  be  completely  decided,  as  between  the 
litigant  parties,  the  circumstance  that  an  inter- 
est exists  in  some  other  person,  whom  the 
process  of  the  court  cannot  reach — as  if  such 
party  be  a  resident  of  another  state — ought  not 
to  prevent  a  decree  upon  its  merits."  But  if 
the  case  cannot  be  thus  completely  decided,  the 
court  should  make  no  decree. 

We  have  thought  it  proper  to  make  these  ob- 
servations upon  the  effect  of  the  Act  of  Con- 
gress and  of  the  47tb  rule  of  this  court,  be- 
cause they  seem  to  have  been  misunderstood, 
and  misapplied  in  this  case;  it  being  clear  that 
the  Circuit  Court  could  make  no  decree,  as  be- 
tween the  parties  originally  before  it,  so  as  to 
do  complete  and  flnal  justice  between  them, 
without  affecting  the  rights  of  absent  persons, 
and  that  the  orig^al  bill  ought  to  have  been 
dismissed. 

But,  unfortunately,  this  course  was  not 
taken.  The  two  defendants,  Mrs.  Shields  and 
Bisland,  answered,  denied  the  allegations  of 
fraud,  and  insisted  that,  so  far  as  they  were 
concerned,  the  compromise  was  made* in  good 
faith,  and  they  were  ready  to  perform  their 
parts  of  it,  according  to  their  respective  stipu- 
lations. 

On  the  same  day  that  Bisland  ftled  his  an- 
swer, he  filed  also  a  cross  bill  against  Barrow, 
praying  for  a  specific  performance  of  the  con- 
tract of  compromise. 

But  this  bill  also  was  fatally  defective,  as 
respects  parties.  Thomas  R.  Shields,  and  his 
other  five  indorsers,  had  such  a  direct  and  im- 
mediate interest  in  the  contract  of  compro- 
mise, and  that  interest  was  so  entire  and  un- 
divisible,  that  _  without  their  presence,  no  de- 
cree on  the  subject  could  be  mtule.  In  Morgan's 
Heirs  v.  Morgan,  2  Wh.  290,  a  bill  was 
brought  by  the  heirs  of  a  deceased  vendor,  to 
compel  the  specific  performance  of  a  contract 
to  purchase  lands.  It  was  objected  that  the 
deceased  had  a  child  who  was  not  made  a 
party.  Chief  Justice  Marshall  said:  "It  is  un- 
questionable that  all  the  co-heirs  of  the  de- 
ceased ought  to  be  parties  to  this  suit,  ^her 
plaintiff  or  defendant,  and  a  specific  perform- 
ance ought  not  to  be  decreed  until  they  shall 
be  all  before  the  court." 

The  next  step  in  the  pleadings  was,  that  Bar- 
row filed  what  he  calls  a  petition,  in  which  he 
recites  summarily  what  had  previously  been 
done  in  the  cause,  and  declares  himself  willing 
to  have  the  agreement  of  compromise  specifle- 
ally  performed;  and  prays  for  leave  to  amend 
his  bill,  by  making  Thomas  R.  Shields  a  party, 
alleging  he  had  become  a  citizen  of  Mississippi, 
and  by  inserting  the  following  words: 

"Rut  if  this  honorable  court  should  be  of 
opinion  that  the  'said  agreement  of  No-  [*14S 
vember  ft.  1842,  is  valid,  and  should  not 
be  set  aside;  and  if  the  said  defendant  shall 
acknowledge    its   validity   and   binding   force 
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then  the  orator,  prays  that  its  specific  per- 
formance may  be  decreed,  according  to  its  true 
purport  and  tenor,  as  hereinabove  explained; 
and  he  offers  to  do  and  perform  on  his  part  all 
the  acts  which,  by  said  agreement,  he  is  bound 
to  perform;  and  he  prays  that  said  defendants 
may  be  decreed  to  pay  to  him  the  value  of 
the  mule,  negro,  clothing  and  flat  boats,  which 
were  taken  away  from  the  said  plantation  as 
•foresaid;  that  they  be  decreed  to  relieve  the 
said  Liza,  and  the  other  above  mentioned  prop- 
erty, from  the  judicial  mortgages  mentioned  in 
this  bill,  and  from  the  tacit  mortgage  of  the 
minor  children  of  the  said  Thomas  R.  Shields; 
that  the  said  Thomas  R.  Shields,  when  made 
a  party  to  this  suit,  both  in  his  individual  ca- 
pacity and  as  tutor  of  his  aforesaid  minor 
children,  may  be  ordered  to  execute  a  proper 
and  legal  reconveyance  to  your  orator,  of  the 
above-described  property,  or  that  any  other 
order  may  be  made  which,  to  this  honorable 
court,  may  appear  meet  and  fit  for  the  purpose 
of  again  vesting  in  the  orator  a  good  and  valid 
title  to  the  aforesaid  property;  that  the  notes 
described  in  said  Act  of  November  9,  1842,  and 
amounting  to  $32,000,  may  be  surrendered  to 
your  orator;  that  the  defendants  may  be  de- 
creed to  pay  to  your  orator  the  amount  of  such 
of  the  said  last  mentioned  notes  as  may  have 
been  drawn  by  them,  and  also  such  of  said 
notes  as  may  be  indorsed  by  them,  and  which 
may  have  been  protested,  and  of  the  protest 
of  whicn  they  may  have  been  duly  notified  be- 
fore the  final  decree  of  this  honorable  court, 
the  whole  with  interest  from  the  day  of  pro- 
test; and  that  said  defendants  may  further- 
more be  decreed  to  pay  the  current  expenses  of 
said  plantation  during  the  year  anterior  to 
said  November  9th,  1842,  and  to  refund  to  your 
orator  any  amount  and  expenses  which  he  may 
have  been,  or  may  yet  be,  compelled  to  pay  on 
account  of  privileged  claims  incumbering  said 
plantation  on  the  day  of  said  Act." 
'  The  court  allowed  the  above  amendment. 
So  that  the  bill  thereafter  presented  not  only 
two  aspects,  but  two  diametrically  opposite 
prayers  for  relief,  resting  upon  necessarily  in- 
consistent cases;  the  one  beincr  that  tho  <v>urt 
would  declare  the  contract  res'^inHed,  for  im- 
position ana  other  causes,  and  tbe  other,  that 
the  court  would  declare  it  so  free  from  all  ex- 
ception as  to  be  entitled  to  its  aid  by  a  decree 
for  specific  performance. 

Whether  this  amendment  be  considered  as 
leaving  the  bill  in  this  condition,  or  as  amount- 
ing to  an  abandonment  of  the  original  bill  for 
a  rescission  of  the  contract,  and  the  substitu- 
tion of  a  new  bill  for  a  specific  performance, 
it  was  equally  objectionable. 
144*]  'A  bill  may  be  originally  framed  with 
a  double  aspect,  or  may  be  so  amended  as  to  be 
of  that  character.  But  the  alternative  case 
stated  must  be  the  foundation  for  precisely  the 
same  relief;  and  it  would  produce  inextricable 
confusion  if  the  plaintiff  were  allowed  to  do 
what  was  attempted  here. 

Story's  Eq.  PI.  212,  213;  Welford's  Eq.  PI. 
88;  Edwards  v.  Edwards,  Jacob,  335. 

Nor  is  a  complainant  at  liberty  to  abandon 

the  entire  case  made  by  his  bill,  and  make  a 

new  MJiA  different  case  by  way  of  amendment. 

We  apprehend  that  the  true  rule  on  this  sub- 

yS^  *  '''*'''  ''""'*  ''•^  ***   Vice-chancellor,  in 


Verplank  ▼.  The  Mercantile  Ina.  Oo.  1  Edwards, 
Ch.  46.  Under  the  privilege  of  amending,  a 
party  is  not  to  be  permitted  to  make  a  new 
bill.  Amendments  can  only  be  allowed  when 
the  bill  is  found  defective  in  proper  parties,  in 
its  prayer  for  relief,  or  in  the  omission  or  mis- 
take of  Kome  fact  or  circumstance  connected 
with  the  substance  of  the  case,  but  not  forming 
the  substance  itself,  or  for  putting  in  issue  new 
matter  to  meet  allegations  in  the  answer.  See, 
also,  the  authorities  there  referred  to,  and 
Story's  Eq.  PI.  884. 

We  think  sound  reasons  can  be  given  for  not 
allowing  the  rules  for  the  practice  of  the  cir- 
cuit courts  respecting  amendments,  to  be  ex- 
tended beyond  this;  though  doubtless  much 
liberality  should  be  shown  in  acting  within  it, 
taking  care  always  to  protect  the  rights  of  the 
opposite  party. 

See  Mavor  v.  Dry,  2  Sim.  ft  Stu.  113. 

To  strike  out  the  entire  substance  and  prayer 
of  a  bill,  and  insert  a  new  case  by  way  of 
amendment,  leaves  the  record  tmnecessarily  in- 
cumbered with  the  original  proceedings,  in- 
creases expenses,  and  complicates  the  suit;  it 
is  far  better  to  require  the  complainant  to  be- 
gin anew. 

To  insert  a  wholly  different  case  is  not  prop- 
erly an  amendment,  and  should  not  be  consid- 
ered within  the  rules  on  that  subject. 

After  this  change  had  been  made  m  the  origi- 
nal bill,  and  Barrow  had  answered  the  cross- 
bill of  Bisland,  the  next  step  taken  in  the 
cause,  respecting  the  pleadings  and  parties,  waa 
the  entry  of  the  following  order: 

"The  motion  of  the  complainant  for  the  de- 
livery pf  the  notes  of  George  S.  Guion  and  Van 
P.  Winder,  which  have  been,  by  order  of  the 
court,  delivered  into  the  court,  to  abide  its  fur- 
ther order,  came  on  to  be  heard;  and  having 
been  fully  areued,  and  it  appearing  to  the 
court  that  all  uie  parties  to  the  second  contract 
set  up  in  the  complainant's  bill  and  in  the 
cross-bill  of  the  defendant,  Bisland,  are  not  be- 
fore the  court;  and  it  also  appearing  to  the 
court  that  the  said  defendants.  Shields  and 
Bisland,  are  citizens  of  the  State  of  Mississippi, 
and  that  all  the  'other  parties  interest-  [*14S 
ed  in  the  execution  of  the  said  second  contract 
are  citizens  of  the  State  of  Louisiana,  it  is 
therefore  ordered,  that  unless  the  said  Shield 
and  Bisland  do,  on  or  before  the  first  Monday 
in  August  next,  file  their  cross-bill,  setting  up 
and  praying  a  specific  execution  of  said  con- 
tract, and  make  all  the  parties  to  the  second 
contract,  set  up  in  the  complainant's  bill  and 
residing  in  Louisiana,  defendants,  that  the  com- 
plainant, Barrow,  shall  be  at  liberty  to  proceed 
upon  his  bill  of  complaint  for  a  specific  ex- 
ecution of  the  original  contract  between  the 
parties,  and  for  the  rescission  of  the  said  sec- 
ond contract  against  such  of  the  parties  resid- 
ing in  the  State  of  Mississippi  as  may  fail  to 
comply  with  this  order." 

The  validity  of  this  order  cannot  be  main- 
tained, and  nothing  done  in  consequence  of  it 
can  be  allowed  any  effect  in  this  court. 

It  is  apparent  that  if  it  were  in  the  power 
of  a  circuit  court  of  the  United  States  to  make 
and  enforce  orders  like  this,  both  the  Article 
of  the  Constitution  respecting  the  judicial 
power,  and  the  Act  of  Congress  conferring  juria- 
dictiou  ou  ibe  <aicn.\\,  aa\]cc\A,'««n^^\ii«\it»,cXvi9KX.- 
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ly  dbregBrded  in  a  moat  important  particular. 
For  in  all  siiits  in  equity  it  would  only  be 
neeeaaary  that  a  citixen  of  one  State  sliould 
be  found  on  one  side,  and  a  citizen  of  another 
state  on  the  other,  to  enable  the  court  to  force 
into  the  cause  all  other  persons,  either  citizens 
or  atiena.  No  such  power  exists;  and  it  is  only 
■ccifssarr  to  consider  the  nature  of  a  cross-bill, 
to  see  that  it  cannot  be  made  an  instrument 
(or  any  such  end.  "A  cross-bill,  ex  vi  termin- 
omm,  implies  a  bill  brought  by  a  defendant 
against  the  plaintiff  in  the  same  suit,  or 
against  other  defendants  in  the  same  suit,  or 
againat  both,  touching  the  matters  in  question 
in  the  original  bilL" 

Story's  Ea.  PI.  sec  880;  8  Dan.  Ch.  Pr.  1742. 

New  parties  cannot  be  introduced  into  a 
canse  by  a  eroas-biU.  If  the  plaintiff  desires  to 
malce  new  parties,  he  amends  his  bill,  and 
makes  them.  If  the  interest  of  the  defendant 
requires  their  presence,  he  takes  the  objection 
of  Don-joinder,  and  the  complainant  is  forced 
to  amend,  or  his  bill  is  dismissed. )  If,  at  the 
lw«ring,  Um  court  finds  that  an  ihdispensable 
party  is  not  on  the  record,  it  refuses  to  pro- 
eaed.  These  remedies  cover  the  whole  subject, 
and  a  cross-bill  to  make  new  parties  is  not 
only  improper  and  irregular,  but  wholly  un- 
necessary. 

When  the  defendants,  Mrs.  Shields  and  Bis- 
land,  had  complied  with  this '  order  of  the 
court,  and  filed  their  cross-bill,  as  it  was  called, 
against  the  other  indorsers  and  Thomas  R. 
Shields,  and  they  had  come  in,  as  they  did, 
wliat  was  their  relation  to  the  cause  t  They 
surely  were  not  plaintiffs  in  it.  If  they  were 
defendants  the  court  had  not  jurisdiction,  for 
14S*]  they,  as  well  as  'the  complainant,  were 
citizens  of  Louisiana.  In  truth,  they  were  not 
parties  to  the  original  bill;  they  were  merely 
defendants  to  the  cross-bill.  They  had  no  right 
to  answer  the  original  bill,  or  make  defense 
against  it,  and  of  course  no  decree  could  be 
imtde  against  them,  upon  that  bill. 

We  do  not  find  it  necessary  to  pursue  further 
aa  examination  in  detail,  of  the  complicated 
maze  of  pleas,  demurrers,  answers,  amend- 
menta  and  interlocutory  orders,  which  fol- 
lowed the  filing  of  this,  so  called,  cross-bill.  It 
is  enough  to  say  that  the  defendants  to  it 
were  never  lawfully  before  the  court;  that  the 
court  never  obtained  jurisdiction  over  those  of 
the  parties  who  were  citizens  of  the  State  of 
Louisiana,  and  amongst  them  was  Thomas  R. 
Shields,  who,  though  made  a  party  to  the 
original  bill  by  amendment,  as  a  citizen  of 
Mississippi,  pleaded  that  he  was  a  citizen  of 
Louisiana,  and  was  thereupon  stricken  out  of 
the  original  bill,  and  was  only  a  defendant  to 
the  eroas-biU;  that  it  never  had  lawfully  be 
fore  it  such  parties  as  were  indispensable  to 
a  decree  for  the  specific  performance  of  the  con- 
tract of  compromise,  or  for  the  rescission  there- 
of; and  lastly,  that  when  it  proceeded  finally 
to  make  a  decree  condemning  certain  of  the  de' 
fendants,  who  were  indorsers  for  Thomas  R. 
Shields,  to  pay  the  notes  given  on  the  compro- 
miae,  it  gave  relief,  for  which  there  was  a  plain, 
adequate  and  complete  remedy  at  law,  and 
which  was  wholly  aside  from  the  prayer  of 
the  bill  for  a  specific  execution  of  the  con- 
tract of  compronUse,  which  waa  fully  executed 


in  this  particular  when  the  notes  were  given 
and  deposited  in  the  hands  of  the  notary. 

This  court  regrets  that  a  litigation,  which 
has  now  lasted  upwards  of  thirteen  years, 
should  have  proved  wholly  fruitless;  but  it  is 
under  the  necessity  of  reversing  the  decree  of 
the  Circuit  Court,  ordering  the  cause  to  be  re- 
manded, and  the  original  and  cross-bills  dis- 
missed. 

Decree  reversed  and  cause  remanded. 


ROBERT  WICKLIFFE,  Administrator,  with 
the  will  annexed,  of  Luke  Tieman,  Deceased, 
Complainant  and  Appellant, 

V. 

BENJAMIN  EVE,  Deceased;  Richardson 
Adams,  Executor  of  Randolph  Adams,  De- 
ceased; Robert  P.  Letcher,  James  Bsllinger, 
and  Franklin  Bellinger. 

(See  S.  0.  17  How.  468-470.) 


Jurisdiction  as  to  parties — Rights  of  adminis- 
trator of  deceased  partner. 

Where  all  the  psrtles  to  a  suit,  both  plaintiff  and 
defendants,  are  cltlxens  of  the  same  State  (Ken- 
tuckr),  the  Circuit  Court  bag  no  Inrlsdletton  of  the 
parties,  and  the  bill  is  rlghtir  dismissed. 

Adminlatrator  of  deceased  partner  baa  a  right  to 
come  into  a  court  of  equity  oy  bill,  to  coerce  tbe 
BarrivlDg  partner  to  settle,  and  pay  the  debta  of 
the  Arm  with  the  Joint  property. 

After  the  credltora  of  the  partnerahlp  are  satis- 
fied, such  administrator  may  come  in.  on  a  bill 
properly  framed,  for  bis  Intestate's  share  of  the 
surplus. 

Argued  Feb.  6,  1856.     Decided  Feb.  20,  1866. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Kentucky. 

The  case  is  stated  by  the  court. 

Mr.  E.  Preston,  for  the  appellant,  contended 
that  the  bill  was  not  an  original  bill,  but  mere- 
ly a  supplementary  remedy,  to  enable  the 
court  to  regulate  equitably  the  judgments  at 
law  which  no  state  or  other  courts  could  do, 
and  that  it  was  a  continuation  of  the  suit  be- 
tween the  plaintiffs  and  defendants. 

Simms  v.  Guthrie,  9  Cr.  25;  Dunn  t.  Clarke, 
8  Pet.  1 ;  Clarke  v.  Mathewson,  12  Pet.  170. 

Mr.  M.  BUir,  for  appellees: 

This  is  an  original  bill  to  set  aside  the  origi- 
nal bill  complained  of,  for  fraud  in  obtaining 
it,  and  although  it  prays  for  an  examination 
and  review  of  said  decree,  the  ground  on  which 
it  proceeds  is  the  alleged  fraud  in  obtaining  it, 
and  not  for  errors  apparent  on  the  face  of  the 
decree,  or  for  new  matter  discovered  since  the 
decree;  nor  is  it  against  those  who  were  par- 
ties to  the  original  bill  only,  or  by  one  agamst 
whom  that  decree  was  rendered,  or  by  one  in 
privity  with  the  parties  or  aggrieved  by  the 
decree.  These  are  the  requisites  of  the  bill  of 
review  as  laid  down  in  the  text  books  of  chan- 
cery practice. 

Maddock,  Tit.  BiU  of  Review;  see,  also,  the 
opinion  of  Judge  Baldwin,  9  Pet.  770,  and  cases 
there  cited. 

The  court  had  no  jurisdiction.  The  courta 
of  the  United  States  being  courts  of  limited 
jurisdiction,  the  facts  which  confer  it  must  be 
stated  in  the  bill. 
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8  Pet.  436,  112;  10  Wh.  192;  Piquignot  ▼. 
Pa.  R.  R.  Co.  16  How.  104. 

The  parties  are  not  alleged  to  be  citizens  of 
different  states  so  as  to  give  jurisdiction  on 
that  ground. 

3  Dow,  382;  Bingham  ▼.  Cabot,  3  Dall.  382. 

4««*]  *Mr.  Justice  Catron  delivered  the  opin- 
ion of  the  court: 

In  1822  some  of  the  defendants  made  two 
notes,  one  for  $1,308.44,  and  one  for  $1,383.96, 
to  Luke  Tieman  &  Sons;  one  payable  the  Ist 
of  December  of  that  year,  and  the  other  Do- 
eember  1,  1823. 

In  1833,  suits  were  brought  by  the  plaintiff, 
as  attorney  of  the  payees,  in  the  United  States 
Circuit  Court  for  the  Kentucky  District,  and 
judgments  were  obtained  by  default. 

No  executions  to  enforce  the  judgments  were 
put  into  the  marshal's  hands  tUl  December  16, 
1846;  and  shortly  after  they  were  stayed  by 
injunction,  at  the  suit  of  some  of  the  defend- 
ants against  Charles  Tieman,  the  surviving 
partner,  on  the  ground  of  payment,  and  the  bar 
of  the  Statute  of  Kentucky,  for  failing  to  sue 
out  executions  within  twelve  months  after 
judgment;  and  on  the  6th  day  of  May,  1847, 
the  injunction  was,  by  decree  of  the  United 
States  Circuit  Court,  made  perpetual. 

Wickliffe  had  in  the  meantime  brought  suit 
against  Luke  Tieman,  claiming  an  indebted- 
ness against  him  to  the  amount  of  about  three 
thousand  dollars,  but  never  obtained  judgment. 
He  had  attached  the  debt  he  alleged  to  be  due 
by  the  defendants  to  Tieman  &  Sons,  and 
when  the  injunction  suit  was  pending  against 
the  surviving  partner,  Wickliffe,  having  ob- 
tained letters  of  administration  on  the  13th  of 
November,  1846,  petitioned  to  be  made  a  de- 
fendant, but  the  court  overruled  the  motion. 

On  the  6th  of  December,  1847,  he  moved  for 
leave  to  file  a  bill  of  review  on  the  same 
ground,  but  the  court  also  refused;  and  the 
present  suit  was  brought  to  set  aside  the  de- 
cree enjoining  execution  of  the  two  judgments, 
on  the  {ground  that  the  decree  in  favor  of  Eve 
and  others  was  obtained  by  fraud  through  the 
connivance  of  Charles  Tieman,  the  defendant. 
The  bill  alleges,  among  other  things,  that 
Charles  Tieman  was  largely  indebted  to  his 
father,  and  had  assigned  his  interest  in  the 
judgments  to  him,  and  had  become  bankrupt. 
There  is  no  averment  in  the  bill  that  the  part- 
nership debts  of  Luke  Tieman^  Sons  had  been 
paid;  nor  is  there  any  averment  that  the  com- 
plainant and  defendants  were  citizens  of  dif- 
ferent states. 

Wickliffe  attempted  to  have  himself  made  a 
defendant  to  the  suit  of  John  G.  Eve  and  oth- 
ers against  Charles  Tieman,  on  the  assump- 
tion that  Luke  Tieman  was  indebted  to  him, 
Wickliffe;  and  he  claimed  a  right  to  have  part 
of  the  amount  due  to  him  from  Luke  Tieman 
satisfied  out  of  the  moneys  he  alleged  were 
due  to  Luke  Tieman  &  Sons  from  Eve  and 
others.  Charles  Tieman,  being  the  surviving 
partner  of  the  firm,  had  the  sole  right  to  de- 
fend the  suit,  as  he  represented  the  partner- 
ship property;  in  regard  to  which,  the  admini- 
strator of  Luke  Tieman  had  a  right  to  come 
into  a  court  of  equity  by  bill  to  coerce  the 
470*]  'surviving  partner  to  settle,  and  pay 
the  debts  of  the  firm  with  the  joint  property; 
and  after  the  creditors  of  the  partnership  were 
1*4 


satisfied,  then  -  Luke  Tieman's  administrator 
might  have  come  in  on  a  bill,  properly  tramed, 
for  one  third  of  the  surplus,  or  as  much  mors 
as  L.  Tieman  was  in  advance  to  the  firm.  This 
familiar  doctrine  is  well  stated  by  Mr.  Justice 
Story,  in  his  work  on  Partnership,  sees.  97,  347. 

But  the  bill  before  us  claims  no  relief  in  this 
form;  the  complainant  asks  that  the  decree  re- 
leasing Eve  and  others  may  be  set  aside  as 
fraudulent,  and  the  balance  due  on  Eve's  debt 
may  be  decreed  to  him,  as  administrator  of 
Luke  Tieman;  and  in  this  capacity  he  seeks 
to  retain  for  himself,  and  subject  the  property 
of  the  firm  to  pay  the  debts  of  an  individu^ 
partner.  Charles  Tieman  is  no  party  to  this 
proceeding,  and  as  he  was  not  brought  before 
the  court,  there  could  be  no  jurisdiction  taken 
of  the  subject  matter,  he  being  legal  owner  of 
the  ch6'^  !n  action  claimed,  if  t&  claim  had 
any  existence. 

The  bill  was  dismissed  in  the  Circuit  Court, 
because  the  eomplainant  and  the  defendants 
were  citizens  of  Kentucky,  and  therefore  ths 
court  declared  it  had  no  jurisdiction,  for  want 
of  proper  parties.  To  obviate  this  objection,  it 
is  insisted  here,  on  the  part  of  the  appellant, 
that  this  is  a  bill  of  review  of  the  proceedings 
in  the  cause  of  John  Q.  Eve  et  al.  t.  Charles 
Tieman.  The  appellant  having  been  refused 
the  privilege  to  file  a  bill  of  review,  he  then 
filed  this  original  bill  impeaching  the  decree 
for  fraud,  and  to  this  bill  none  but  citizens 
of  Kentucky  were  parties. 

It  is  manifestly  an  original  bill  within  ths 
description  given  by  Mr.  Justice  Story's  Eq. 
Plead,  sec.  W4,  and  being  so,  the  Circuit  Court 
had  no  jurisdiction  of  the  parties. 

It  is  ordered  that  the  decree,  dismissing  tlis 
bill,  be  affirmed. 

WILLIAM  A.  BOOTH,  Appellant, 

v. 

FERDINAND  CLARK. 

iBeti  S.  C.  17  How.  322-340.) 

Receiver  of  state  court — power  to  sue  in  an- 
other jurisdiction — right  of  same  and  of  as- 
signee in  bankruptcy  to  debtor's  property 
considered. 

A  receiver  appointed  in  a  creditor's  bill.  In  the 
State  of  New  York,  cannot  sue  out  of  the  State  In 
which  he  was  appointed,  to  wit :  in  the  United 
States  Clrcnlt  Court  for  the  District  of  Columbia. 
V  As  between  such  receiver,  although  first  ap- 
pointed, and  the  assignee  in  banlcruplcy,  the  Intter., 
has  the  olBctal  right  to  a  fund  arising  from  ay 
Mexican  claim  which  had  been  awarded  to  the 
iMLnkmpt  bj  United  States  CommtostoDers  under 
Treaty  with   Mexico. 

'  Power  of  receivers  appointed  by  the  state  courts 
In  this  respect  considered,  and  cases  on  the  subject 
reviewed. 

-(  There  was  a  want  of  vigilance  In  omitting  to  pro- 
ceed In  this  matter  by  the  receiver,  which  did  not 
make  any  eaulty  which  be  might  have  in  New  Tork 
upon  the  debtor's  property  superior  to  that  of 
other  creditors  porsulns  the  funds  In  this  court. 
v{  The  receiver  had  nothing  in  this  cose  In  the  na- 
ture of  a  Hen  to  bind  the  debtor's  property  not 
within  the  State  of  New  York. 

Argued  Jan.  20,  1856.    Decided  Mar.  1,  1856. 


NOTB. — Effect  of  bankrupt  law  on  receiverships 
— see  note,  45  UR.A.  100. 

Right  of  receiver  ss  to  property  outside  of  the 
lurlsdlctlon  In  which  he  Is  sppolnted — see  note. 
23  L.R.A.  62. 

Power  of  receiver  to  sue  outside  of  lurlsdlctlon  ot 
appolntiDoat — see  not*,  4  L.B.A.<N.8.)   824. 
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AFPSAL  from  tlte  CSrcuit  Court  of  the  Unit- 
ed  States   for   the   District   of   Columbia. 

This  was  another  claim  to  the  fund  in  the 
Tressnry-of  the  United  States,  involved  in  the 
e«M  of  Clark  v.  Claric.  Booth  brought  his 
•ctkm  ia  the  Circuit  Court  of  the  United  States 
for  the  District  of  Columbia,  in  the  character 
of  Receiver,  appointed  in  the  year  1842  by  the 
Court  of  Chancery  of  the  State  of  New  York, 
in  a  proceeding  upon  a  bill  of  a  judgment 
creditor,  one  Juan  de  la  Camara,  to  compel  a 
discovery  of  property  and  choses  in  action  of 
Ferdinand  Clark. 

After  various  proceedings,  the  Circuit  Conrt 
dismissed  the  bill,  and  the  complainant  ap- 
pealed to  this  court. 

The  case  is  further  stated  by  the  court. 

Mr.  Joa.  H.  Bradley,  for  appellant,  after 
stating  the  facts,  made  the  following  points: 

I.  By  the  proceedings  in  the  court  of  Chan- 
eery  of  New  York,  the  property  of  Clark  was 
vested  in  the  receiver,  Booth,  before  Clark  pe- 
titioned for  the  benefit  of  the  Bankrupt  Act, 
and  the  right  of  Booth  was  not  affected  by  the 
voloatary  bankruptcy  and  discharge  of  the  de- 
fendant. 

2  Rev.  Stat.  173,  sees.  38,  39,  in  margin; 
Storms  V.  Waddell,  2  Sand.  Ch.  494,  610,  612, 
and  eases  cited. 

The  order  of  the  court  works  the  transfer 
of  the  title. 

Mann  v.  Pentz,  2  Sandf.  Ch.  267,  271,  272. 

The  subsequent  discharge  did  not  devest  the 
title  thus  created.  Marcy  v.  Jordan,  2  Den. 
670.  It  is  like  an  execution  in  the  hands  of  the 
•beriff,  not  levied,  which,  by  the  "settled  law 
of  the  State,"  binds  the  property. 

Waller  v.  Best,  3  How.  111. 

Or  the  attachment  in  a  New  Hampshire  suit. 

Peck  V.  Jenness,  7  How.  612,  619,  622. 

It  is  the  settled  law  of  the  State  of  N.  ¥. 

2  Sand.  Ch.  519. 

II.  The  receiver  could  maintain  any  action 
in  relation  to  the  property  and  rights  of  prop- 
erty which  the  debtor  himself  could  have  had, 

6  Barb.  542,  644;  3  Sand.  311,  316,  317. 

III.  The  matter  in  controversy  was  a  chose 
in  action  at  the  time  of  the  appointment  of 
the  receiver,  was  personal  property,  followed 
the  person  of  the  owner,  and  passed  to  the  re- 
ceiver. 

Nathan  v.  Whitlock,  9  Paige,  169;  North  ▼. 
Turner,  9  Serg.  &  R.  244,  and  the  authorities 
there  cited;  19  Wend.  75;  Gillet  v.  Fairchild, 
4  Den.  80,  82,  and  cases  cited. 

A  claim  upon  a  foreign  government  would  be 
eoibraeed  in  such  an  assignment. 

4  Den.  80,  82,  and  cases  cited;  Couch  ▼. 
Delaplaine,  2  N.  Y.  397,  402,  403;  Milnor  t. 
Hetz,  16  Pet.  221;  Comegys  v.  Vasse,  1  Pet 
\93;  2  Sto.  £q.  sees.  829,  1040. 

The  fnnd  not  being  the  subject  of  manual 
possession,  an  appropriation  of  it  is  all  that  is 
required. 

5  Binn.  392,  398. 

Having  no  locality,  the  validity  of  its  trans- 
fer depends  on  the  law  of  the  place  where  the 
tnnifer  was  made. 

i  Kent's  Com.  570,  7th  ed.  Sto.  Con.  sees. 
3C2,  383,  399;  VanBiiskirk  v.  Hart.  Fire  Ins. 
Co.  U  Corn.  583,  586-590. 

"According  to  the  law  of  the  place   where 


JSIied. 


Black  V.  Zacharie,  8  How.  482;  Oakey  t. 
Bennett,  11  How.  44. 

The  Court  of  Chancery  in  New  York  had 
jurisdiction  of  the  subject  matter  and  of  the 
person.  It  carried  with  it  jurisdiction  over  his 
personal  effects. 

Holmes  v.  Remsen,  4  Johns.  Ch.  485;  S.  C. 
20  Johns.  262;  Hooper  v.  Tuckerman,  3  Sand. 
311,  317;  Hoyt  v.  Thompson,  5  N.  Y.  320;  Sto. 
Confl.  420;  Life  and  Letters  of  Jos.  Story,  Vol. 
I.  p.  380,  Letter  to  Chan.  Kent. 

IV.  The  Circuit  Court  of  the  District  of 
Columbia  had  jurisdiction  of  the  cause,  if  the 
right  of  the  receiver  was  complete  under  the 
laws  of  the  State  of  New  York. 

Holmes  v.  Remsen;  Hooper  v.  Tuckerman; 
Hoyt  V.  Thompson;  Sto.  Confl.  419-421,  al- 
ready cited;  Thomas  v.  Merchants'  Bank,  9 
Paige,  216;  McLaren  v.  Pennington,  I  Paige, 
102;  Bank  of  Augusta  v.  Earle,  13  Pet.  520- 
591 ;  Milnor  v.  Metz,  16  Pet.  221. 

Executors  and  administrators  by  statute  (Act 
24th  June,  1812,  sec.  11,  2  Stat,  at  L.  768), 
and  assignees  of  insolvents  in  the  several 
States  have  always  been  allowed  by  the  court 
to  sue  here.  The  receiver  in  this  case  was  not 
a  common  law  receiver,  but  a  receiver  by  stat- 
ute as  in  case  of  insolvency. 

The  court  had  jurisdiction  under  the  Act  3d 
March,  1849. 

"There  is  a  known  distinction  between  cir- 
cumstances which  are  of  the  essence  of  the 
claim  required  to  be  done  by  an  Act  of  Parlia- 
ment, and  clauses  merely  directory.  The  pre- 
cise time,  in  many  cases,  is  not  of  the  essence." 

Rex  V.  Loxdale,  I  Burr.  447. 

The  provisions  of  a  law  which  are  merely  di- 
rectory, are  not  to  be  construed  into  conditions 
precedent.  Laws  are  construed  strictly  to  save 
a  right  or  avoid  a  penalty ;  but  liberally  to  give 
a  remedy,  or  effect  an  object  declared  in  the 
law. 

Whitney  v.  Emmett,  I  Bald.  C.  C.  316. 

The  intention  of  the  Legislature  should  b« 
followed  whenever  it  can  be  discovered,  al- 
though the  construction  seems  contrary  to  the 
letter  of  the  statute. 

Dwarris  on  Stat.  718;  The  People  t.  The 
Utica  Ins.  Co.  16  Johns.  380;  see,  also,  0  Cr. 
307;  3  How.  665. 

By  the  court:  "Courts  are  not  to  construe 
an  «\ct  so  liberally  as  to  work  injustice,  but  so 
liberally  as  to  prevent  the  mischief  and  ad- 
vance the  remedy. 

Jackson  v.  Fish,  10  Johns.  466. 

Negative  words  will  make  a  statute  impera- 
tive; words  in  the  affirmative  are  directory  only. 

Rex  V.  Leicester,  9  Dowl.  ft  Ry.  772;  7  Bam. 
&  Cress.  12. 

Where  a  statute  directs  a  person  to  do  a 
thing  in  a  given  time,  without  any  negative 
words  restraining  him  from  doing  it  afterwards, 
the  naming  of  the  time  will  be  considered  as  di- 
rectory to  him,  and  not  as  a  limitation  of  bis 
authority. 

Pond  T.  Negus,  3  Mass.  230;  Smith's  Com. 
sec.  670,  et  seq.;  Stimson  v.  Huggins,  16  Barb. 
658. 

When  an  act  is  to  be  done  within  a  given 
time,  it  may  be  done  afterwards  if  nothing 
has  occurred  to  prevent  it. 

Griffith  V.  Miner,  7  La.  350;  Proseua  v.  Mason, 
12  La.  le. 
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Under  a  directory  statute,  a  duty  not  per- 
formed at  the  time  specified,  may  be  valid  if 
performed,  afterwards. 

Webster  ▼.  French,  12  III.  302. 

Remedial  statutes  have  been  made  to  extend 
by  an  equitable  construction,  to  other  persons, 
to  other  things,  to  other  places,  and  to  other 
time*  than  those  expressly  mentioned  in  the 
statute. 

Dwarris,  721  to  724. 

Finally,  the  Circuit  Court  has  jurisdiction 
by  reason  of  the  general  powers  conferred  upon 
it  by  statute.  It  has  all  the  powers  given  to 
the  circuit  courts  of  the  United  States  by  the 
Act  13th  February,  1801.  "Cognizance  of  all 
cases  in  equity  between  parties,  both  or  either 
of  which  shall  be  resident  or  be  found  within 
■aid  district.  Act  27th  February,  1801,  see.  6; 
2  Stat,  at  L.  106,  to  proceed  against  non-resi- 
dents in  the  same  way  as  they  are  proceeded 
against  in  the  general  court,  or  in  the  Supreme 
Ctourt  of  Chancery  in  the  State  of  Maryland. 

Act  3d  May,  1802,  sec.  1  Stat,  at  L.  193;  and 
see  Kendall  v.  The  U.  S.  12  Pet.  524. 

Mr.  A.  H.  Lawrence,  for  appellee,  after  stat- 
ing the  facts,  made  the  following  points: 

1st.  That  the  bill  was  properly  dismissed,  be- 
cause the  complainant  had  not  filed  his  bill  of 
complaint,  given  notice  to  the  Secretary  of  the 
Treasury,  or  filed  his  bond,  as  required  by  the 
8th  section  of  the  Act  of  3d  March,  1840.  9 
Stat.  394. 

2d.  The  proceedings  in  the  Chancery  Court 
of  Mew  York  being  proceedings  in  rem,  could 
only  affect  property  within  the  territorial  ju- 
risdiction of  the  State.    Story  Confl.  sec.  643. 

Indeed,  the  authorities  in  N.  Y.  seem  to  go 
to  the  extent  that  a  decree  operates  only  on 
property  discovered  by  the  proceedings,  even 
within  the  jurisdiction  of  the  court. 

Storm  V.  Waddell,  2  Sand.  Ch.  495;  4  Ed. 
Ch.  Rep.  658;  1  Paige,  637;  2  Paige,  667;  4 
Paige,  47,  613;  8  Paige,  669,  476. 

Clark's  native  domicil  was  Massachusetts. 
He  resided  for  a  while  in  Havana,  and  after- 
wards returned  to  his  native  State,  and  then 
took  up  his  abode  in  New  Hampshire.  See 
Sto.  Confl.  sees.  591,  592. 

3d.  The  Bankrupt  Court  having  taken  ju- 
risdiction of  the  claim  in  controversy,  and  it 
having  been  disposed  of  under  its  decree,  the 
property  has  effectually  passed. 

Houston  ▼.  City  Bank  of  New  Orleans,  6 
How.  486. 

4th.  There  was  not,  by  the  decisions  in  New 
York,  a  specific  lien  on  the  property  in  question 
by  virtue  of  the  appointment  of  a  receiver; 
and  if  there  had  been,  it  would  have  been  pre- 
sented to  the  District  Court,  and  would  have 
been  there  recognized. 

Ex  parte  Christy,  3  How.  316;  Savage  v. 
Best,  3  How.  119;  Nugent  v.  Boyd,  3. How. 
436;  Waller  v.  Best,  3  How.  Ill;  Peck  ▼. 
Jenness,  7  How.  612. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court:  • 

We  learn  from  the  record  of  this  case  that 
Juan  de  la  Camara  recovered  a  judgment   in 
the  Supreme  Court  of  New  York  against  Fer- 
dinand  Clark   for  $4,688.49,   with    interest   at 
meven  per  cent;  that  a  fieri  facias  was  issued 
upon  the  judgmeat,  tnd  that  there  was  a  re- 


turn  upon  it  of  "no  goods,  diattds,  or  real  es- 
tate of  the  defendant  *to  be  levied  up-  [*S98 
on."  Upon  this  return,  Camara  filed  a  credit- 
or's bill  before  the  Chancellor  of  the  First  Cir- 
cuit in  the  State  of  Mew  York,  setting  out  his 
judgment  and  the  return  upon  the  fieri  faeiM, 
in  which  he  seeks,  under  the  laws  of  that  State, 
to  subject  the  equitable  assets  and  choses  in  ac- 
tion of  Clark  to  his  judgment;  and  he  asks  for 
a  discovery  of  them  from  Clark,  for  an  injunc- 
tion, and  the  appointment  of  a  receiver.  No- 
tices of  this  proceeding  and  of  the  action  upon 
it  were  served  upon  the  solicitor  of  Clark,  and 
the  bill  of  complaint  was  taken  as  confessed, 
upon  the  defendant's  default  in  not  answering. 
Booth,  the  present  complainant,  was  appoint- 
ed receiver  on  the  3d  August,  1842.  Clark  had 
been  previously  enjoined  undier  the  proceeding 
from  making  any  disposition  of  any  part  of  his 
estate,  legal  or  equitable.  Thus  matters  stood 
from  the  time  of  the  receiver's  appointment,  in 
1842,  until  June,  1861.  Then  Booth,  as  receiver, 
reports  that  no  effects  of  Clark  had  come  to  his 
knowledge,  except  a  claim  upon  Mexico,  which 
had  been  adjudged  to  Clark  by  the  United 
States  Commissioners  under  the  Treaty  with 
Mexico;  and  that  as  receiver  he  was  contesting 
it;  and  he  asks  from  the  court  authority  to 
proceed  for  that  purpose,  which  was  granted. 
Such  is  an  outline  of  the  ease  in  New  York, 
containing  every  substantial  part  of  it. 

We  win  now  state  the  proceedings  of  this 
suit  at  the  instance  of  the  receiver,  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Dis- 
trict of  Columbia,  from  the  decision  of  which, 
dismissing  the  receiver's  bill,  it  has  been 
brought  to  this  court  for  revision. 

On  the  29th  May,  1861,  Booth,  the  receiver, 
filed  his  bill  in  the  Circuit  Court  for  the  Dis- 
trict of  Columbia,  reciting  so  much  of  the  pro- 
ceedings of  the  New  York  courts  as  was  deemed 
necessary  to  support  his  suit.  He  declares  that 
Clark,  when  the  original  suit  was  instituted 
against  him  by  Camara,  and  from  that  time 
until  after  he  had  been  appointed  receiver,  had 
resided  in  New  York.  That  his  effects  con- 
sisted principally,  if  not  wholly,  of  the  claim 
upon  Mexico,  and  that  he  claimed  that  fund  as 
receiver  for  the  purposes  of  that  appointment. 
Clark  answered  the  bill.  He  denies  that  the 
proceedings  against  him  in  the  courts  of  the 
State  of  New  York  created  any  lien  in  behalf 
of  (^mara,  or  the  receiver,  upon  the  fund  in 
controversy.  He  admits  that  no  part  of  Us 
property  ever  came  into  receiver's  hands  un- 
der those  proceedings,  and  that  he  had  the 
claim  upon  Mexico  whilst  the  suits  were  pend- 
ing against  him,  and  when  the  receiver  was  ap- 
pointed under  Camara's  creditor's  bill;  but 
that  all  the  evidences  and  papers  In  support  of 
his  Mexican  claim  were  then  in  the  public 
archives  at  Washin^n.  He  also  states  that 
the  Board  of  Commissioners,  under  the  Act  (rf 
Congress  of  March  3,  1849,  entitled  "An  Ast 
to  carry  into  effect  certain  'stipulations  [*SSt 
of  the  Treaty  between  the  United  States  and 
the  Republic  of  Mexico,  of  the  2d  February, 
1848,"  had  made  an  award  in  his  favor  for  ths 
sum  of  $86,786.29,  which  sum  was  then  in  ths 
hands  of  the  Secretary  of  the  Treasury  of  tks 
United  States.  He  alleges,  that,  being  a  resi- 
dent of  the  State  of  New  Hampshire,  he  filed 
in  the  clerk's  office  of  that  district,  on  the  28th 
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Jainuuy,  1843,  hia  petition  to  be  declared  a 
bankrupt.    Tlimt  he  had  been  declared  a  bank- 
rapt  on  the  22d  March  following,  pursuant  to 
the   "Act  to  eatablish  an  uniform  system  of 
bankruptcy  throughout    the    United    States," 
paaaed  August  19,  1841.    He  then  recites  that 
there  had  been  attached  to  his  petition  in  the 
bankrupt's  court   a  schedule  of  his  property, 
rights  and  credits  of  every  kind  and  descrip- 
tion,   in    which    his    Mexican    claim    had    been 
stated:   and  that  it  was  upon  tliat  claim  the 
commissioners  had  awarded  to  him  the  sum  be- 
fore mentioned.    He  declares  that  under  the  de- 
cree   of    the   court   in   bankruptcy,   one   John 
Palmer  had  been  appointed  assignee;  and  that 
baring  given  his  bond  in  compliance  with  the 
order  of  the  court,  he  was  vested  as  assignee, 
in  TJrtue  of  the  operation  of  the  Bankrupt  Law, 
of  all  the  defendant's  property  for. the  benefit 
of  his   creditors,  including  the  Mexican  claim. 
It  is  also  stated  in  his  answer,  that  notice  of 
all  the  proceedings  in  his  matter  of  bankruptcy 
had  been  published  in  the  leading  newspapers 
of  New  Hampshire,  and  that  the  name  of  Juan 
de  la  Camara,  and  his  residence,   was  placed 
among  the  list  of  his  creditors  attached  to  his 
petition  to  be  declared  a  bankrupt.     And  he 
avers  that  all  of  his  creditors  had  had  notice  of 
the  proceedings  in  bankruptcy.     That  neither 
Camara   nor  any   other  creditor  had   filed   or 
made  any  objections  to  those  proceedings,  or 
to  the  action  of  the  assignee,  until  after  the 
award  had  been  made  upon  the  Mexican  claim. 
It  ia  not  necessary,  for  the  purposes  of  this 
opinion,  to  state  the  defendant's  recital  of  the 
sale  of  his  effects  by  Palmer,  the  assignee;  his 
purchase  of  them,  including  the  Mexican  claim, 
or  the  rights  claimed  by  the  defendant  under 
his  purchase,  all  relating  to  the  same,  having 
been  fully  acted  upon  by   this  court  at  this 
term,  in  the  case  of  Ferdinand  Clark  v.  Benja- 
nun  aark  and  W.  H.  G.  Hackett.     We  state, 
however,  that  Palmer,  the  original  assignee  in 
Clark's  bankruptcy,  having  died,  he  had  been 
lucceeded  by  the  appointment  of  Hackett  as  as- 
lignee.     This  suit,  then,  is  substantially   be- 
tween  Hackett,  as  the   assignee   of   Clark   in 
bankruptcy,  and  Booth,  the  receiver  under  Cam- 
m's  creditor's  bill;  that  it  may  be  determined 
by  this  court  which  of  them  has  the  oificial 
right  to  the  Mexican  fund,  for  the  distribution 
of  it  between  the  creditors  of  Clark,  or  wheth- 
er Booth,  as   receiver,  shall   have   from  that 
ISO*]  fund  a  suflBcient  sum  to  pajr  'Camara's 
entire  debt,  leaving  the  residue  of  it  for  distri- 
bution between  Clark's  other  creditors. 

It  appears  also  from  the  record  that  Booth, 
the  receiver,  took  no  steps  to  execute  his  of- 
Idal  trust,  from  the  time  of  his  appointment 
in  1842  until  1851,  after  the  award  of  the  Mexi- 
can claim  had  been  made  in  Clark's  favor.  And 
ilso  that  the  Court  of  Chancery,  acting  upon 
the  creditor's  bill  brought  by  Camara,  had  not 
been  applied  to,  either  by  Camara  or  by  the 
leceiver,  for  any  order  upon  Clark  in  personam, 
to  coerce  his  compliance  with  its  injunction  and 
decree. 

Upon  this  statement  of  the  case  we  will  now 
eouider  it.  There  is  no  dispute  concerning 
the  regularity  or  binding  operation  of  the 
judgment  obtained  by  Camara  against  Clark. 
None  in  respe^  to  the  procee(]in;;g  under  the 
creditor's  bill.  The  leading  point  in  the  case  is 
the  effect  ot  the  proceedings  under  the  last,  to 
JSlied. 


give  a  right  to  the  receiver.  In  virtue  of  a  lien 
which  he  claims  upon  the  property  of  the  debt- 
or, to  sue  for  and  to  recover  any  part  of  it, 
legal  or  equitable,  without  the  jurisdiction  of 
the  State  of  New  York.  In  other  words,  as  an 
officer  of  a  court  of  chancery,  fur  a  particular 
purpose,  will  he  be  recognized  as  such  by  a 
foreign  judicial  tribunal,  and  be  allowed  to 
take  from  the  latter  a  fund  belonging  to  a 
debtor,  for  its  application  to  the  payment  of  a 
particular  creditor  within  the  jurisdiction  of 
the  receiver's  appointment,  there  being  other 
creditors  in  the  jurisdiction  in  which  he  now 
sues,  contesting  his  right  to  do  sol  Or  can  he 
as  receiver  claim,  in  virtue  of  a  decree  upon  a 
creditor's  bill  given  in  one  jurisdiction,  a  right 
to  have  the  judgment  upon  which  the  credtor*! 
bill  war  brought  paid  out  of  a  fund  of  a  bank- 
rupt debtor  in  a  foreign  jurisdiction,  because 
his  appointment  preceded  the  bankrupt's  peti- 
tion T 

It  is  urged  that  the  receiver  in  this  case,  by 
the  decree  of  the  court  in  New  York,  was  en- 
titled officially  to  the  entire  property  of  Clark, 
real,  personal  or  equitable,  both  within  and 
without  the  State  of  New  York.  That  he 
could,  as  receiver,  maintain  any  action  for  the 
property  and  rights  of  property  of  the  debtor 
which  the  latter  could  have  done.  That  the 
fund  now  in  controversy  was  a  chose  in  action 
belonging  to  the  debtor  when  the  receiver  was 
appointed,  and  though  not  within  the  State  of 
New  York,  that  it  followed  the  person  of  the 
owner  and  passed  to  the  receiver,  because  the 
owner  was  domiciled  in  New  York.  And  it 
was  also  said,  that  having  such  official  rights 
or  liens  upon  the  property  of  the  debtor,  the 
comity  of  nations  would  aid  him  in  the  asser- 
tion of  them  in  a  foreign  tribunal.  The  coun- 
sel for  the  receiver  cited  from  the  Reports  of 
the  State  of  New  York  several  cases  in  sup- 
port of  the  foregoing  propositions.  We  have 
perused  all  of  them  carefully,  without  having 
been  'able  to  view  them  altogether  as  [*SS1 
the  learned  counsel  does.  Whatever  may  be 
the  operation  of  the  decree  in  respect  to  the 
receiver's  powers  over  the  property  of  the  debt- 
or within  the  State  of  New  York,  and  his  right 
to  sue  for  them  there,  we  do  not  find  anything 
in  the  cages  in  the  New  York  Reports  showing 
the  receiver's  right  to  represent  the  creditor 
or  creditors  of  the  debtor  in  a  foreign  jurisdic- 
tion. It  is  true  that  the  receiver  in  this  case 
is  appointed  under  a  statute  of  the  State  of 
New  York,  but  that  only  makes  him  an  officer 
of  the  court  for  that  State.  He  is  a 
representative  of  the  court,  and  may,  by  its  di- 
rection, take  into  his  possession  every  kind  of 
property  which  may  be  taken  in  execution, 
and  also  that  which  is  equitable,  if  of  a  nature 
to  be  reduced  into  possession.  But  it  is  not 
considered  in  every  case  that  the  right  to  the 
possession  is  transferred  by  his  appointment, 
for  where  the  property  is  real,  and  there  are 
tenants,  the  court  is  virtually  the  landlord, 
though  the  tenants  may  be  compelled  to  attorn 
to  the  receiver.  Jeremy's  Equity  Jurispru- 
dence, 249.  When  appointed,  very  little  discre- 
tion is  allowed  to  him,  for  he  must  apply  to 
the  court  for  liberty  to  bring  or  defend  ac- 
tions, to  let  the  estate,  and  in  most  cases  to 
lay  out  money  on  repairs,  and  he  may  without 
leave  distrain  only  for  rent  in  arrear,  short  of 
a  jrear. 
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S  Vet.  802;  15  Ves.  26;  3  Bro.  C.  C.  88;  9 
Ves.  336;  1  Jac.  St.  W.  178;  Morris  ▼.  Elme, 
1  VeB.  Jr.  139,  165;  Blunt  v.  Clithero,  6  Vea. 
799;  Hughes  v.  Hughes,  3  Bro.  C.  C.  87;  6 
Madd.  473. 

A  receiver  is  an  indifferent  person  between 
parties,  appointed  by  the  court  to  receive  the 
rents,  issues  or  profits  of  land,  or  other  thing 
in  question  in  this  court,  pending  the  suit, 
where  it  does  not  seem  reasonable  to  the  court 
that  either  party  should  do  it.  Wyatt's  Prac. 
Reg.  365.  He  ia  an  o£Scer  of  the  court;  his 
appointment  is  provisional.  He  is  appointed 
in  behalf  of  all  parties,  and  not  of  the  com- 
plainant or  of  the  defendant  only.  He  is  ap- 
pointed for  the  benefit  of  all  parties  who  may 
establish  rights  in  the  cause.  The  money  in 
his  hands  is  in  custodia  legis  for  whoever  can 
make  out  a  title  to  it.  Delany  v.  Mansfield,  1 
Hogan,  234.  It  is  the  court  itself  which  has  the 
care  of  the  property  in  dispute.  The  receiver 
is  but  the  creature  of  the  court;  he  has  no 
powers  except  such  as  are  conferred  upon  him 
by  the  order  of  his  appointment  and  the  course 
and  practice  of  the  court. 

Verplanck  t.  Mercantile  Insurance  Company, 
t  Paige,  C.  R.  452. 

Unless  where  he  is  appointed  under  the  stat- 
ute of  New  York  directing  proceedings  against 
corporations,  2  R.  S.  438,  and  then  he  is  a 
standing  assignee,  vested  with  nearly  all  the 
powers  and  authority  of  the  assignee  of  an  in- 
solvent debtor. 

Attorney-Genera)  v.  Life  and  Fire  Insurance 
Co.  4  Paige,  C.  R.  224. 

In  the  case  just  cited.  Chancellor  Walworth 
S32*]  says,  that  *the  receiver  has  no  powers 
except  such  as  are  conferred  upon  him  by  the 
order  of  his  appointment  and  the  course  and 
practice  of  the  court.  In  the  statement  which 
has  been  made  of  the  restraint*  upon  a  receiver, 
we  are  aware  that  they  have  been  measurably 
qualified  by  rules,  and  by  the  practice  of  the 
courts  in  the  State  of  New  York,  as  may  be 
seen  in  Hoffman's  practice;  but  none  of  them 
alter  his  official  relation  to  the  court,  and,  so 
far  as  we  have  investigated  the  subject,  we 
have  not  found  another  instance  of  an  order 
in  the  courts  of  the  State  of  New  York,  or  in 
the  courts  of  any  other  state,  empowering  a 
receiver  to  sue  in  his  own  name  officially  in  an- 
otlier  jurisdiction  for  the  property  or  choses 
in  action  of  a  judgment  debtor.  Indeed,  what- 
ever may  be  the  receiver's  rights  under  a 
creditor's  bill,  to  the  possession  of  the  prop- 
erty of  the  debtor  in  the  State  of  New  York, 
or  the  permissions  which  may  be  given  to 
him  to  sue  for  such  property,  we  understand 
the  decisions  of  that  State  as  confining  his  ac- 
tion to  the  State  of  New  York. 

Such  an  inference  may  be  made  from  sev- 
eral decisions.  It  may  be  inferred  from  what 
was  said  by  Chancellor  Walworth  in  Mitchell 
T.  Bunch,  2  Paige,  C.  R.  615.  Speaking  of  the 
property  which  might  be  put  into  the  posses- 
sion of  a  receiver,  and  of  the  power  of  a  court 
of  chancery  to  reach  property  out  of  the  State, 
he  declares  the  manner  in  which  it  may  be 
done,  thus:  "The  original  and  primary  juris- 
diction of  that  court  was  in  personam  merely. 
The  writ  ff  assistance  to  deliver  possession, 
and  even  the  sequestration  of  property  to  com- 
pel the  performance  of  a  decree,  are  compara- 
lively  of  recent  origin.  The  jurisdiction  of  the 
1«8 


court  was  exercised  for  Mveral  oenturiea  by  the 
simple  proceeding  of  attachment  against  the 
bodies  of  the  parties  to  compel  obedience  to  ita 
orders  and  decrees.  Although  the  property  of  a 
defendant  is  beyond  the  reach  of  the  court,  ao 
that  it  can  neither  be  sequestered  nor  taken 
in  execution,  the  court  does  not  lose  its  juris- 
diction in  relation  to  that  property,  provided 
the  person  of  the  defendant  is  within  the  ju- 
risdiction. By  the  ordinary  course  of  proceed- 
ing, the  defendant  may  be  compelled  either  to 
bring  the  property  in  dispute,  or  to  which  the 
defendant  claims  an  equitable  title,  within  the 
jurisdiction  of  the  court,  or  to  execute  such  a 
conveyance  or  transfer  thereof  as  will  be  suf- 
ficient to  vest  the  legal  title,  as  well  as  the 
possession  of  the  property,  according  to  the 
lex  loci  rei  sitte."  It  is  very  obvious,  from 
the  foregoing  extract,  that  up  to  the  time  when 
Mitchell  V.  Bunch  was '  decided,  in  the  year 
1831,  it  had  not  been  thought  that  a  court  of 
chancery  in  the  State  of  New  York  could  act 
upon  the  property  of  a  judgment  debtor  in  » 
creditor's  bill  which  was  not  within  the  State 
of  New  York,  but  by  the  coercion  of  his  person 
when  he  was  within  the  jurisdiction  of  the 
State;  *and  that  it  had  not  been  con-  [*33S 
templated  then  to  add  the  means  used  by  chan- 
cery to  enforce  its  sentences,  in  respect  to 
property  out  of  the  State  of  New  York,  the 
power  to  a  receiver  to  sue  in  a  foreign  juris- 
diction for  the  same.  It  is  true  that  the  ju- 
risdiction of  a  court  of  chancery  in  England 
and  the  United  States  to  enforce  equitable 
rights  is  not  confined  to  cases  where  the  prop- 
erty is  claimed  in  either  country,  but  the  pri- 
mary movement  in  the  chancery  courts  of  both 
countries  to  enforce  the  injunction,  is  the  at- 
tachment of  the  person  of  the  debtor,  where  he 
is  amenable  to  the  jurisdiction  of  the  court. 

We  find  in  the  second  volume  of  Spenoe  on 
the  jurisdiction  of  the  Court  of  Chancery  in 
England  (6,  7),  this  langua^:  "When,  there- 
fore, a  case  is  made  out  against  a  person  resi- 
dent within  the  jurisdiction  of  the  court,  in  re- 
spect to  property  out  of  it,  but  within  the  em- 
pire, or  its  dependencies,  which  would  call  for 
the  interference  of  the  Court  of  Chancery  if  the 
property  were  situate  in  the  country,  the  court, 
as  it  had  the  power,  has  assumed  the  jurisdic- 
tion, when  such  an  interference  is  necessary  to 
the  ends  of  justice,  of  enforcing  the  equitable 
rights  of  the  parties  to  or  over  property  out  of 
its  jurisdiction,  by  the  coercion  of  the  person 
and  sequestration  of  his  property  here,  in  the 
same  manner  as  it  would  have  done  had  the 
property  been  situate  in  this  country."  And 
Sir  John  Leach  said:  "When  parties  defendant 
are  resident  in  England,  and  are  brought  upon 
subpoena  here,  the  court  has  full  authority  to 
act  upon  them  personally,  with  respect  to  the 
subject  of  the  suit,  as  the  ends  of  justice  re- 
quire, and  with  that  view  to  order  them  to  take 
or  to  omit  to  take  any  steps  or  proceeding  in 
any  other  court  of  justice,  whether  in  this  or 
in  a  foreign  country.  This  court  does  not  pre- 
tend to  any  interference  with  the  other  courts." 
It  acts  upon  the  defendant  by  punishment  for 
his  contempt,  for  his  disobedience  of  the  court. 
The  Court  of  Chancery  has  no  power  directly 
to  affect  property  out  of  the  bounds  of  ita  ju- 
risdiction. • 

Roberdeau  v.  Rous,  1  Atk.  644;  2  Spence. 

We  believe  such  to  be  the  proper  course,  in 
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Aaaeery,  1b  cmm  of  injunction,  and  that  its 
jorisdietion,  by  injunction,  rests  entirely  on  the 
coercion  of  the  person.  Such,  however,  wag 
not  the  course  pursued  in  this  case,  though  the 
debtor  was  then  a  resident  of  the  State  of  New 
York,  and  amenable  to  the  jurisdiction  of  the 
eouit.  No  motion  was  made  to  force  Clark  to 
eomply  with  the  injunction  which  Camara  had 
obtained  under  the  creditor's  bill.  The  matter 
was  allowed  to  rest  for  seven  years,  Camara 
being  aware  that  Clark  had  a  pecuniary  claim 
upon  the  Republic  of  Mexico,  at  least  as  early 
as  in  the  year  1843.  The  receiver  during  all 
that  time  took  no  action.  His  first  movement 
is  an  application  to  be  permitted  to  sue  for 
the  fund  in  the  hands  of  tne  government,  which 
had  been  awarded  to  Clark  by  the  Commission- 
SS4*]  ers  under  the  Treaty  'with  Mexico. 
Permission  was  given  to  sue.  He  has  brought 
his  bill  accordingly,  and  it  directly  raises  the 
question,  whether  he  can,  as  an  oiiicer  of  the 
Court  of  Chancery  in  New  York,  and  in  his 
relation  of  receiver  to  Camara,  be  permitted 
to  sue  in  another  political  jurisdiction. 

We  have  already  cited  Chancellor  Walworth's 
opinion  as  to  the  course  which  is  to  be  pursued 
in  New  York  upon  an  injunction  in  a  creditor's 
bill.  Mr.  Edwards,  in  his  excellent  work  on 
leeeivers  in  chancery,  after  citing  the  language 
nsed  in  Mitchell  v.  Bunch,  says:  "Still  the  dif- 
ficulty remains  as  to  a  recognition  of  the  pow- 
eis  or  officers  of  the  court,  oy  persons  holding 
t  lease  upon  the  property  (especially  realty), 
out  of  the  jurisdiction.  Then  in  Malcolm  v. 
Montgomery,  1  Hogan,  93,  the  Master  of  the 
Rolls  observed,  that  a  receiver  could  not  be  ef- 
fectually appointed  over  estates  in  Ireland,  by 
the  English  Court  of  Chancery,  in  any  direct 

Sroceeding  for  the  purpose,  and  that  attempts 
ad  often  been  made  to  do  so  by  serving  orders 
made  by  the  Engish  Court  of  Chancery,  but 
that  they  had  failed,  because  the  English  Court 
of  Chancery  has  no  direct  means  of  enforcing 
payment  of  rent  to  its  receiver  by  tenants  who 
reside  in  Ireland.  The  Attorney-General  and 
mother  counselor  also  said,  that  to  their 
knowledge  such  attempts  had  been  frequently 
made,  but  bad  been  uniformly  given  up  as  im- 
practicable. A  conflict  might  also  arise  be- 
tween the  receiver  out  of  the  jurisdiction  and 
creditors,  and  also  other  persons  out  of  the  ju- 
risdiction. The  comity  of  nations,  and  diifer- 
ent  tribunals  would  hardly  help  a  receiver." 

We  also  infer,  from  the  case  of  Storm  v. 
Waddell,  in  2  Sandford,  that  the  receiver's  right 
to  the  possession  of  the  property  of  a  debtor  in 
the  State  of  New  York,  and  his  right  to  sue 
for  property  there,  is  limited  to  that  jurisdic- 
tion. The  Chancellor,  in  the  last  case  men- 
tioned, after  having  given  an  epitome  of  the 
cause  of  proceeding  in  a  creditor's  bill,  and 
speaking  of  equitable  interests  and  things  in 
action  belonging  to  the  debtor,  without  regard 
to  the  injunction,  says:  "The  property  of  the 
defendant  is  subjected  to  the  suit,  wherever  it 
nay  be,  if  the  receiver  can  lay  hold  of  it,  or  the 
eomplainant  can  reach  it  by  the  decree.  The 
faijnnetimi,  when  served,  prevents  the  debtor 
from  putting  it  away  or  squandering  it."  This 
language  indicates  the  receiver's  locality  of  ac- 
tion. Taken  in  connection  with  that  of  Chan- 
cellor Walworth  in  Mitchell  v.  Bunch,  it  shows 
tbMt  the  reeeirer't  right  to  the  posBeaaion  of  the 
ts  Ii.  ea. 


debtor's  property  is  limited  to  the  jurisdiction 
of  his  appomtment,  and  that  he  has  no  lien 
upon  the  property  of  the  debtor,  except  for  that 
which  he  may  get  the  possession  of  without 
suit,  or  for  that  which,  after  having  been  per- 
mitted to  sue  for,  he  may  reduce  into  posses- 
sion in  that  way.  Our  industry  has  been 
tasked  unsuccessfully  *to  find  a  case  in  [*3SS 
which  a  receiver  has  been  permitted  to  sue  in 
a  foreign  jurisdiction  for  the  property  of  the 
debtor.  So  far  as  we  can  find,  it  has  not  been 
allowed  in  an  English  tribunal;  orders  have 
been  given  in  the  English  chancery  for  receiv- 
ers to  proceed  to  execute  their  functions  in  an- 
other jurisdiction,  but  we  are  not  aware  of  its 
ever  having  been  permitted  by  the  tribunals  of 
the  last. 

We  think  that  a  receiver  has  never  been  rec- 
ognized by  a  foreign  tribunal  as  an  actor  in  a 
suit.  He  is  not  within  that  comity  which  na- 
tions have  permitted,  after  the  manner  of  such 
nations  as  practice  it,  in  respect  to  the  judg- 
ments and  decrees  of  foreign  tribunals,  for  all 
of  them  do  not  permit  it,  in  the  same  manner 
and  to  the  same  extent,  to  make  such  comity 
international  or  a  part  of  the  laws  of  nations. 
But  it  was  said  that  receivers  in  New  York  are 
statutory  officers,  as  assignees  in  bankruptcy 
are.  That  being  so,  he  had,  as  -  assignees  in 
bankruptcy  have  upon  the  property  of  the 
bankrupt,  a  lien  upon  the  property  of  a  judg- 
ment debtor,  under  an  appomtftient  in  a  credit- 
or's bill.  But  that  cannot  be  so.  An  assignee 
in  bankruptcy  in  England,  and  in  this  country 
when  it  had  a  bankrupt  law,  is  an  officer  made 
by  the  Statute  of  Bankruptcy,  with  powers, 
privileges  and  duties  prescribed  by  the  Statute, 
for  the  collection  of  the  bankrupt's  estate  for 
an  equal  distribution  of  it  among  all  of  his 
creditors. 

In  England,  the  property  of  the  bankrupt  is 
vested  in  the  assignees  in  bankruptcy  by  legis- 
lative enactment.  Where  commissioners  have 
been  appointed,  it  is  imperative  upon  them  to 
convey  to  the  assignees  the  property  of  the 
bankrupt,  wherever  it  may  be  or  whatever  it 
may  be,  and  it  is  dene  by  deed  of  bargain  and 
sale,  which  is  afterwards  enrolled.  It  vests  the 
assignees  with  the  title  to  the  property  from 
tiic  date  of  the  conveyance,  it  having  been  pre- 
viously vested  in  the  commissioners  for  con- 
veyance by  them  to  the  assignees.  As  to  the 
bankrupt's  personal  estate,  the  Statute  looks 
beyond  the  debts  and  effects  of  a  trader  within 
the  kingdom,  and  vests  them  in  the  commis- 
sioners in  every  part  of  the  world.  The  last  is 
done  in  England,  upon  the  principle  that  per- 
sonal property  has  no  locality,  and  is  subject  to 
the  law  which  governs  the  person  of  the  owner. 
As  by  that  law  the  property  of  a  bankrupt  be- 
comes vested  in  the  assignee,  for  the  purposes 
of  the  assignment,  his  title  to  such  property 
out  of  England  is  as  good  as  that  which  the 
owner  had,  except  where  some  positive  law  of 
the  country  in  which  the  personal  property  is, 
forbids  it.    Cullen,  244. 

In  claiming  such  a  recognition  of  assignees  in 
bankruptcy  from  foreign  courts,  England  does 
no  more  than  is  permitted  in  her  courts,  for 
they  give  effect  to  foreign  assignments  made 
'under  laws  analogous  to  the  English  [*S3C 
bankrupt  laws. 

Solomons  v.  Ross,  I  H.  Bl.  131,  a.;  JoUet  t. 
Deponthon,  lb.  132,  n. 
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Bnt  such  comity  between  nations  has  not  be- 
come international  or  universal.  It  was  not 
admitted  in  England  until  the  middle  of  the 
last  century  in  favor  of  assignees  in  bank- 
ruptcy. Lord  Raymond  decreed  it  in  1811,  in 
the  case  of  a  commission  of  bankruptcy  from 
Holland.  Sir  Joseph  Jekyll,  in  1715,  said  the 
law  of  England  takes  no  notice  of  a  commis- 
sion in  Holland,  and  therefore  a  creditor  here 
may  attach  the  effects  in  the  City  of  London, 
and  proceed  to  condemnation.  3  Burge,  907. 
Lord  Mansfield,  in  Warring  v.  Knight  (sitting 
in  Guildhall,  after  Hil.  Term,  Geo.  III.,  Cooke's 
Bank.  Laws,  300, 3  Biu^,  906) ,  ruled,  that  where 
an  English  creditor  proceeded,  subsequent  to  an 
act  of  bankruptcy,  by  attachment  in  a  foreign 
country,  and  obtained  judgment  there  and  sat- 
isfaction by  the  sale  of  the  debtor's  personal 
property,  the  assignees  in  an  action  in  England 
could  not  recover  from  such  creditor  the 
amount  of  the  debt  which  had  been  remitted 
to  him.  Again;  his  Lordship  ruled,  that  the 
statutes  of  oankrupts  do  not  extend  to  the  col- 
onies of  any  of  the  King's  domains  out  of  Eng- 
land, but  the  assignments  under  such  commis- 
sions are,  in  the  courts  abroad,  considered  as 
voluntary,  and  as  such  take  place  between  the 
assignee  and  the  bankrupt,  but  do  not  affect 
the  rights  of  any  other  creditors. 

So  the  law  stood  in  England  until  the  case  of 
Folliott  V.  Ogden,  1  H.  Bl.  123,  when  Chancel- 
lor Korthin^on  stimulated  it  into  a  larger 
comity,  by  giving  effect  to  a  claim  to  the  credit- 
ors of  a  bankrupt  in  Amsterdam  over  an  at- 
taching creditor  in  England,  who  had  proceeded 
after  the  bankrupt  ha^  been  declared  to  be  so, 
by  the  proper  tribunal  in  Amsterdam.  Eng- 
land had  just  then  become  the  great  creditor 
nation  of  Europe,  and  of  her  provinces  in 
North  America.  Her  interest  prompted  a 
change  of  the  rule,  and  her  courts  have  ever 
since  led  the  way  in  extending  a  comity  which 
had  before  been  denied  by  them.  The  judicial 
history  of  the  change,  until  the  comity  in  favor 
of  assignees  became  in  England  what  it  now  is, 
is  given  in  Burge,  2d  Vol.  ch.  22;  Bankrupt 
Laws,  886,  906  to  912,  inclusive,  and  from  912 
to  929.  It  may  now  be  said  to  be  the  rule  of 
comity  between  the  nations  of  Europe;  but  it 
has  never  been  sanctioned  in  the  courts  of  the 
United  States,  nor  in  the  judicial  tribunals  of 
the  States  of  our  nation,  so  far  as  we  know, 
and  we  know  that  it  has  been  repeatedly  re- 
fused in  the  latter.  Our  courts,  when  the 
States  were  colonies,  had  been  schooled,  before 
the  Revolution,  in  the  earlier  doctrines  of  the 
English  courts  upon  the  subject.  The  change 
in  England  took  place  but  a  few  years  before 
the  separation  of  the  two  countries. 
SS7*]  'That  comity  has  not  yet  reached  oiu' 
courts.  We  do  not  know  why  it  should  do  so, 
so  long  as  we  have  no  national  bankrupt  laws. 
The  rule  which  prevailed  whilst  these  States 
were  colonies,  still  continues  to  be  the  rule  in 
the  courts  of  the  United  States,  and  it  is  not 
otherwise  between  the  courts  of  the  States. 
It  was  the  rule  in  Maryland  before  the  Revolu- 
tion. It  is  the  rule  still,  as  may  be  seen  in 
Birch  V.  McLean,  1  Harr.  &  McH.  286;  Wallace 
V.  Patterson,  2  Harr.  &  McH.  463.  An  assign- 
ment abroad,  by  act  of  law,  has  no  legal  opera- 
tion in  Pennsylvania.  We  find  from  McNeil 
and  Colquhoon,  2  Haywood,  24,  that  it  has  been 
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the  rule  in  North  Carolina  for  sixty  yean. 
South  Carolina  has  no  other. 

Const.  Rep.  (S.  C.)  283;  4  McCord,  619;  Tmy- 
lor  V.  Geary,  Kirby,  313. 

In  Massachusetts,  the  courts  will  not  permit 
an  assignment  in  one  of  the  States,  whetlier  it 
be  voluntary  or  under  an  insolvent  law,  to 
control  an  attachment  in  that  State  of  the 
property  of  an  insolvent  which  was  laid  after 
the  assignment,  and  before  payment  to  the  as- 
signees. The  point  occurred  recently  in  the  Gx- 
cuit  Court  of  the  United  States  for  that  dis- 
trict, in  the  case  of  Betton,  Assignee,  y.  Valen- 
tine, 1  Curtis,  168;  and  it  was  ruled  that  the 
assignee  of  an  insolvent  debtor,  appointed  un- 
der the  law  of  Massachusetts,  does  not  so  far 
represent  creditors  in  the  State  of  Rhode  Island 
as  to  be  able  to  avoid  a  conveyance  of  personal 
property  in  the  latter  State,  good  as  against 
the  insolvent,  bnt  invalid  as  against  creditors, 
by  the  law  of  Rhode  Island. 

In  New  York,  the  "ubiquity  of  the  operation 
of  the  bankrupt  law,  as  respects  personal  prop- 
erty," was  denied  in  Abraham  v.  Plestoro,  3 
Wend.  638.  Chancellor  Kent  considers  it  to 
be  a  settled  part  of  the  jurisprudence  of  the 
United  States,  that  a  prior  assignment  under  a. 
foreign  law  will  not  be  permitted  to  prevail 
against  a  subsequent  attachment  of  the  bank- 
rupt's effects  found  in  the  United  States.  The 
courts  of  the  United  States  will  not  subject 
their  citlsens  to  the  inconvenience  of  seeking 
their  dividends  abroad,  when  they  have  the 
means  to  satisfy  them  under  their  own  control. 
We  think  that  it  would  prejudice  the  rights  of 
the  citizens  of  the  States  to  admit  a  contra,r7 
rule.  The  rule,  as  it  is  with  us,  affords  an  ad- 
mitted exception  to  the  universality  of  the  role 
that  personal  property  has  no  locality,  and 
follows  the  domicil  of  the  owner.  This  court, 
in  Ogden  r.  Saunders,  12  Wh.  213,  disclaimed 
the  English  doctrine  upon  this  subject;  and  in 
Harrison  v.  Sterry,  5  Cr.  289,  302,  this  court  de- 
clared that  the  Bankrupt  Law  of  a  foreign 
country  is  incapable  of  operating  a  legal  trans- 
fer of  property  in  the  United  States. 

Such  being  the  rule  in  the  American  courts, 
in  respect  to  'foreign  assignments  in  [*3S8 
bankruptcy,  and  in  respect  to  such  assignments 
as  may  be  made  under  the  insolvent  laws  of 
the  States  of  the  United  States,  tnere  can  be 
no  good  reason  for  giving  to  a  receiver,  ap- 
pointed in  one  of  the  States  under  a  creditor's 
bill,  a  larger  comity  in  the  courts  of  the  Unit- 
ed States,  or  in  those  of  the  States  or  Terri- 
tories. On  the  contrary,  strong  reasons  may  be 
urged  against  it.  A  receiver  is  appointed  tm- 
der  a  creditor's  bill  for  one  or  more  creditors, 
as  the  case  may  be,  for  their  benefit,  to  the  ex- 
clusion of  all  other  creditors  of  the  debtor,  if 
there  be  any  such,  as  there  are  in  this  case. 
Whether  appointed  as  this  receiver  was,  under 
the  Statute  of  New  York,  or  under  the  rulea 
and  practice  of  chancery  as  they  may  be,  his  of- 
ficial relations  to  the  court  are  the  same.  A 
statute  appointment  neither  enlarges  nor  di- 
minishes the  limitation  upon  his  action.  His 
responsibilities  are  unaltered.  Under  either 
kind  of  appointment  he  has  at  most  only  m 
passive  capacity  in  the  most  im^rtant  part  of 
what  it  may  be  necessary  for  him  to  do,  until 
it  hns  been  called  by  the  direction  of  the 
court  into  ability  to  act.    He  has  no  extraterri- 
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torUU  power  of  official  action:  none  wliich  the 
eonrt  appointing  him  can  confer,  with  author- 
ity to  enable  him  to  go  into  a  foreign  juris- 
diction to  talce  possession  of  the  debtor's  prop- 
erty; none  whicn  can  nve  him,  upon  the  prin- 
eiple  of  comity,  a  privilege  to  sue  in  a  foreign 
emirt  or  another  jurisdiction,  as  the  judgment 
creditor  himself  might  have  done,  where  his 
dd>tor  may  be  amenable  to  the  tribunal  which 
the  creditor  may  seek. 

In  those  countries  of  Europe  in  which  foreign 
jndginents  are  regarded  as  a  foundation  for  an 
action,  whether  it  be  allowed  by  treaty  stipula- 
tiona  or  by  comity,  it  has  not  as  yet  been  ex- 
tended to  a  receiTer  in  chancery.  In  the  United 
States,  where  the  same  rule  prevails  between 
the  States  aa  to  judgments  and  decrees,  aided 
aa  it  ia  by  the  first  section  of  the  4th  article 
of  the  Constitution,  and  by  the  Act  of  Congress 
of  26th  May,  1790,  by  which  full  faith  and 
credit  are  to  be  given  in  all  of  the  courts  of 
the  United  States,  to  the  judicial  sentences  of 
the  different  States,  a  receiver  under  a  credit- 
or's bOl  has  not  as  yet  been  an  actor  aa  such 
ia  a  suit  out  of  the  state  in  which  he  was  ap- 
pointed. This  court  considered  the  effect  of 
that  section  of  the  Constitution,  and  of  the 
Act  just  mentioned  in  McElmoyle  ▼.  Cohen,  13 
Pet.  324,  327.  But  apart  from  the  absence  of 
any  such  case,  we  think  that  a  receiver  could 
not  be  admitted  to  the  comity  extended  to 
Judgment  creditors,  without  an  entire  depart- 
ure from  chancery  proceedings,  as  to  the  man- 
ner of  his  appointment,  the  securities  which 
are  taken  from  Itim  for  the  performance  of  his 
duties,  and  the  direction  which  the  court  has 
orer  him  in  the  collection  of  the  estate  of  the 
SSt*]  debtor,  and  the  application  'and  distri- 
bution of  them.  If  he  seeks  to  be  recognized 
in  another  jurisdiction,  it  is  to  take  the  fund 
there  out  of  it,  without  such  court  having  any 
control  of  his  subsequent  action  in  respect  to  it, 
and  without  his  having  even  official  power  to 
give  security  to  the  court,  the  aid  of  which  he 
seeks,  for  lus  faithful  conduct  and  official  ac- 
eonntiability.  All  that  could  be  done  upon  such 
an  application  from  a  receiver,  according  to 
dianeery  practice,  would  be  to  transfer  him 
from  the  locality  of  his  appointment  to  that 
where  he  asia  to  be  recognized,  for  the  execu- 
tion of  his  trust  in  the  last,  under  the  coercive 
ability  of  that  court;  and  that  it  would  be  dif- 
flenlt  to  do,  where  it  may  be  asked  to  be  done, 
without  the  court  exercising  its  province  to  de- 
termine whether  the  suitor,  or  another  person 
within  its  jurisdiction,  was  the  proper  person 
to  act  aa  receiver. 

Besides,  there  is  much  less  reason  for  allow- 
ing the  complainant  in  this  case  to  be  recog- 
nised aa  receiver  for  the  fund  out  of  the  State 
of  New  York  and  in  this  jurisdiction,  even  if 
the  pimctice  in  chancery  in  respect  to  receiv- 
eia  was  different  from  what  we  have  said  it 
was.  The  remedies  which  the  judgment  credit- 
ot  in  New  York  had  under  his  creditor's  bill 
against  his  debtor,  were  not  applied  as  they 
might  have  been  in  that  State,  according  to 
the  practice  in  chancery  in  such  cases.  When 
Chtrk  had  been  enjoined  under  the  creditor's 
bill,  and  the  receiver  had  been  appointed,  both 
judgment  creditor  and  receiver  knew  at  the 
time— certainly,  as  the  record  shows,  in  a  short 
time  afterwards— that  Clark  had  «  pecuniary 
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claim  upon  the  Republic  of  Mexico.  No  at- 
tempt  was  made,  according  to  chancery  prac- 
tice, to  coerce  Clark  by  the  attachment  of  hia 
person  under  the  injunction,  to  make  an  as- 
signment of  that  claim  for  the  payment  of 
Camara's  judgment.  It  cannot  be  said  that 
Clark  had  not  property  to  assign,  and  that  it 
was  therefore  unnecessary  to  attach  him.  That 
would  make  no  difference;  for  whether  with  or 
without  property,  he  might  have  been  com- 
pelled to  make  a  formal  assignment,  even 
though  he  had  sworn  he  had  none.  It  was  so 
ruled  in  Chapman  v.  Sabbaton,  7  Paige,  C.  R. 
47,  and  in  Fitzhugh  v.  Everingham,  6  Paige,  28. 

There  was  a  want  of  vigilance  in  this  matter, 
which  does  not  make  any  equity  which  he  may 
have  in  New  York  upon  Clark's  property  su- 
perior to  that  of  Clark's  creditors,  who  are  pur- 
suing the  funds  in  this  district.  Nor  according 
to  the  rule  prescribed  in  the  United  States,  that 
personal  property  has  no  locality  on  account  of 
the  domicil  of  the  owner,  to  transfer  it  under 
a  foreign  assignment,  can  the  receiver  have  in 
this  caae  anything  in  the  nature  of  a  lien  to 
bind  the  property  of  Clark  not  within  the  State 
of  New  York.  When  we  take  into  considera- 
tion also  the  oriKin  of  the  fund  in  controversy, 
the  manner  of  its  'ultimate  recovery  [*S40 
from  Mexico,  the  congressional  action  upon  it 
in  every  particular  to  secure  it  after  the 
awards  were  made,  to  those  who  might  be  en- 
titled to  receive  it;  the  jurisdiction  given  to 
the  Circuit  Court  of  this  district,  with  an  ap- 
peal from  its  decision  to  this  court  upon  the 
principles  which  govern  courts  of  equity  to  ad- 
judge disputes  concerning  it,  and  that  such 
cases  were  to  be  conducted  and  governed  in  all 
respects  as  in  other  cases  in  equity,  we  must 
conclude  that  the  complainant  in  this  case,  as 
receiver,  cannot  be  brought  under  the  rule  pre- 
scribed for  our  decision.  We  concur  with  tho 
court  below  in  the  dismission  of  the  bill. 

Decree  of  the  Circuit  Court  affirmed,  with 
costs. 


LEVI  D.  BOONE,  Adm'r  of  Jesse  B.  Thomas, 
Deceased,  Comp't,  t 

V. 

THE  MISSOURI  IRON  COMPANY  «t  aL 

(See  S.  C.  17  How.  340-344.) 

Specific  performance — when  not  decreed. 

The  speelfle  performance  of  a  contract  wUI  not 
be  decreed  where 'tbe  consideration  agreed  Is  due 
and  has  not  been  paid  by  plaintiff. 

He  wbo  asks  a  speelfle  performance  of  his  con- 
tract must  show  performance,  or  offer  to  perform 
on  his  part. 

Nor  will  speclOc  performance  of  a  contract  to 
convey  land  be  decreed,  where  tbe  land  has  beoi 
sold  on  a  Judgment  rendered  for  the  purchase 
money. 

Submitted  Feb.  10,  1856.    Decided  Mar.  1,  186S. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Missouri. 
The  case  is  fully  stated  by  the  court. 
The  court  below  having  dismissed  the  bill, 
the  case  is  here  on  appeal. 
Mr.  Britton  A.  Hill,  for  the  appellees: 
The  complainants  are  not  entitled  to  a  spe- 
ciflc   performanctt  of  thft  t\U«-V)Qn.'&.  (A  I&m 
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Bullett  to  Jesse  B.  Thomas,  dated  November  2, 
1836,  as  against  the  defendant  Zeigler  or  the 
American  Iron  Mountain  Co.,  for  the  reason 
that  said  Thomas  has  been  in  default  for 
twdre  years  prior  to  the  filing  of  his  bill,  and 
has  not  taken  any  steps  towards  the  perform- 
anoe  of  the  contract  on  his  part. 

2  Story  £q.  sec.  771;  1  Fonb.  Eq.  B,  I,  ch. 
0,  sec.  2,  and  notes;  Gilbert,  Lex  Pneter,  240; 
Brashier  y.  Gratz,  G  Wh.  628;  Colson  v.  Thomp- 
son, 2  Wh.  336,  341;  Taylor  v.  Longworth,  14 
Pet.  172;  8  Cr.  471;  Kendall  t.  Almy,  2  Sumn. 
278;  Boone  r.  Chiles,  10  Pet.  177;  9  Pet.  405, 
416,  417;  10  Wh.  168. 

A  specific  performance  cannot  be  decreed  in 
such  a  case  upon  any  principle  known  to  a 
court  on  equity.  In  Rector  v.  Price,  1  Mo.  204, 
the  court  held  that  "a  party  seeking  a  specific 
performance  must  show  that  the  other  party 
can  be  placed  in  statu  quo;  that  he  was,  on  his 

eart,  desirous  and  actively  diligent  to  perform 
is  agreement,  but  that  he  was,  notwithstand- 
ing, prevented  by  intervening  obstacles  which 
he,  as  an  active  diligent  man,  could  not  re- 
move." 

See,  also,  Benedict  v.  Lynch,  1  Johns.  Ch. 
375;  McKnight  v.  Taylor,  1  How.  161;  Piatt  v. 
Vattier,  9  Pet.  405;  Bowman  v.  Wathen,  1 
How.  189;  Taylor  v.  Benham,  5  How.  237; 
King  V.  Hamilton,  4  Pet.  311,  328;  Durretts  v. 
Hook,  8  Mo.  374;  McNeil  v.  Magee,  6  Mass. 
244;  Watts  v.  Waddle,  6  Pet.  389;  Coulson  v. 
Walton,  9  Pet.  62;  6  Ves.  720,  and  not«. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  an  appear  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Missouri. 

The  bill  prays  the  specific  execution  of  a  con- 
tract between  Thomas  and  the  Missouri  Iron 
Company,  dated  15th  August,  1839,  which  re- 
quires the  defendants  to  give  up  and  cancel  the 
notes  of  Thomas  to  Nancy  Bullett  for  $10,000, 
dated  2d  November,  1836;  to  pay  a  debt  due  to 
Martin  Thomas;  to  sell  or  transfer  on  the 
books  of  said  Company,  for  the  use  of  the  com- 
plainant, $43,000  worth  of  stock  of  said  Com- 
pany, or,  in  the  alternative,  that  the  American 
Iron  Company  may  be  decreed  to  reconvey  the 
one  undivided  seventh  part  of  the  Iron  Moun- 
tain tract  to  the  complainant. 

The  complainant  died  in  1849,  and  his  death 
being  suggested,  an  amended  bill  was  filed 
praying  for  an  account  of  rents  and  profits,  for 
the  use  of  the  land  and  consumption  of  ores, 
timber,  etc.,  by  the  defendanta,  and  for  a  de- 
cree of  title,  etc. 

On  the  2d  of  November,  1836,  Nancy  Bullett, 
widow,  sold  to  her  brother,  the  complainant, 
one  undivided  seventh  part  of  a  tract  of  20,000 
arpenta  of  land,  in  Washington  County,  Mis- 
souri, known  as  the  Iron  Mountain  tract;  and 
she  executed  to  him  a  title-bond  of  that  date, 
with  the  condition  that  she  would  convey  to 
him  the  above  interest,  on 'the  payment  of  two 
notes  for  $5,000  each,  one  payable  at  six,  the 
other  at  twelve  months  from  the  date  of  the 
bond.  On  the  16th  of  November,  1836,  Thomas 
made  a  similar  title-bond  to  John  L.  VanDoren, 
with  the  condition  to  make  a  deed,  upon  his 

Spying  the  two  notes  of  $5,000  each  to  Mrs. 
uUett;  and  also  three  notes  of  $5,000  each, 
given  by  him  to  Thomas,  at  eighteen,  twenty- 
four,  and  thirty  months,  from  the  date  of  the 
bond. 
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On  the  31st  of  December,  1836,  the  Misaoari 
Iron  Company  was  incorporated  by  the  Legis- 
lature of  Missouri,  and  VanDoren,  Pease  &  Co. 
were  named  in  the  Act  as  corporators.  The 
Company  was  organized;  books  were  opened  to 
sell  the  capital  stock;  Van  Doren  was  appoint- 
ed to  obtain  subscribers,  but,  being  unsuooess- 
ful,  he  failed,  made  an  assignment,  and  became 
insolvent.  Agents  were  appointed  to  Tisit 
foreign  countries;  who  returned,  making  a  re- 
port that  a  banker  in  Amsterdam  subscribed 
$600,000  of  stock.  The  stock  was  raised  to 
$6,000,000,  but  the  Company  soon  became  hope- 
lessly embarrassed. 

*0n  the  22d  of  February,  1839,  James  [*S49 
Bruce,  who  married  Mrs.  Bullett,  conveyed  all 
their  interest  in  the  one  seventh  of  the  Iron 
Mountain  tract  to  Allen  &  Sloan,  and  also,  as- 
signed the  notes  of  Thomas  to  them,  for  the 
consideration  of  $4,600.  At  the  same  time, 
Allen  &  Sloan  gave  a  bond  to  Bruce  and  wife, 
to  convey  to  Thomas  all  their  interest  in  the 
one  seventh  of  the  tract,  on  his  paying  to  them 
$9,000,  the  amount  due  <hi  the  original  pur- 
diase. 

On  the  15th  of  August,  1839,  A  Jones,  Presi- 
dent of  the  Company,  executed  the  following 
receipt  to  Thomas,  under  which  he  claims  a 
specific  performance  against  the  Missouri  Iron 
Company  and  the  other  defendants,  to  wit: 
"Received  of  Jesse  B.  Thomas,  of  Sangamon 
county,  Illinois,  a  transfer  of  $71,400  of  the 
capital  stock  of  the  Missouri  Iron  Company, 
$43,000  of  which  is  to  be  transferred  to  Juliiu 
Sichel,  of  Amsterdam,  to  consummate  a  con- 
tract entered  into  with  him.  The  residue  of  the 
stock  to  be  appropriated  to  pay  the  balance  due 
on  the  two  notes  given  to  Mrs.  Bullett,"  etc. 

On  the  2d  September,  1841,  the  Board  re- 
solved, that  the  President  be  authorized  to  re- 
ceive back  from  Thomas  the  stock  issued  to 
him,  etc.,  and  the  secretary  addressed  to  him  a 
letter,  saying:  "You  will  perceive  that,  by  the 
above  resolution,  the  President  is  authorized  to 
cancel  the  bond  or  agreement,  in  relation  to 
the  transfer  of  your  interest  in  the  Iron  Moun- 
tain tract.  As  the  chance  of  doing  something 
with  the  property  is  better  than  the  stock,  1 
presume  you  can  have  no  objection  to  making  . 
the  transfer;  the  Company  is  about  to  be  dis- 
solved, and  the  stock  is  worth  nothing,"  etc 

It  does  not  appear  that  this  communication 
was  ever  answered  by  Thomas.  He  never  paid, 
or  offered  to  pay,  the  money  due  to  Mrs.  Bul- 
lett, or  to  Allen  and  Sloan,  her  assignees.  He 
did  not  transfer  to  the  Company  the  714  shares 
of  stock,  nor  demand  the  cancellation  of  Mrs. 
BuUett's  title-bond,  that  he  had  assigned  to 
the  Company.  Nor  does  it  appear  that  he  did 
any  act  to  fulfill  his  contract  with  Mrs.  Bullett. 

In  January,  1842,  it  appears  that  the  Com- 
pany failed,  and  all  its  property  was  sold  on 
execution.  In  the  amended  bill,  it  is  averred, 
that  in  1842,  the  Missouri  Iron  Company  was 
dissolved,  being  insolvent.  C.  C.  Zeisler  be- 
came the  purchaser,  at  sheriff's  sale,  of  all  the 
Iron  Mountain  tract,  for  which  he  received  the 
sherifTs  deed,  dated  6th  July,  1841 ;  and  on  the 
6th  of  January,  1842,  the  Missouri  Iron  Com- 
pany sold  the  tract  to  Zeigler,  and  executed  ft 
deed  to  him. 

A  decree  had  been  rendered  in  the  Cireoit 
Court  of  St.  Francois  Cotmty,  at  the  suit  of  Al- 

P^^r^IW  Haw. 
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lot  aod  Slomn,  assignees  of  Mrs.  Bullett, 
against  Thomas  and  J.  L.  Van  Doren,  for  the 
S4S*]  sum  of  $11,475,  'which  was  the  con- 
aideration  for  the  purchase  of  the  undivided 
••venth  part  of  the  Iron  Mountain  tract,  which 
was  declared  to  be  an  equitable  lien  on  the  inter- 
est purchased;  and  under  the  decree  of  May  8, 
1843,  the  property  was  sold  to  Zeigler,  and  both 
Thomas  and  Van  Doren  were  barred  and  pre- 
cluded by  the  decree  from  enforcing  any  rights 
against  the  same.  Pending  that  suit,  Zeigler 
purchased  the  interest  of  Allen  and  Sloan  in 
the  title-bond  of  Mrs.  Bullett  to  Thomas,  and 
the  notes  of  Thomas  given  to  Mrs.  Bullett,  for 
$6,500. 

It  appears  that  on  the  24th  of  January,  1843, 
the  American  Iron  Company  was  incorporated, 
and  that  Zeigler  sold  the  Iron  Mountain  tract 
to  the  Company. 

There  is  no  evidence  showing  a  oonnection 
between  the  Iron  Mountain  Company  first 
formed,  and  the  present  American  Iron  Com- 
pany, except  that  the  latter  Company  is  in  pos- 
session of  the  same  property,  claiming  it  by 
sheriff's  sale  and  deeds  of  conveyance  under  a 
decree,  and  from  parties  who  were  corporators 
of  the  first  Company,  and  who  represented  the 
Company. 

It  would  be  difficult  to  find  any  case  where 
the  objections  to  the  specific  execution  of  a 
eontract  are  more  insuperable  than  in  this 
eaae.  In  the  first  place,  the  consideration  for 
which  the  property  was  purchased  has  not  been 
paid,  and  the  Statute  of  Limitations  would 
have  barred  a  recovery  on  the  notes  given,  if 
snit  had  been  brought  on  them  at  the  time  this 
bill  was  filed.  It  is  true  the  purchaser  from 
Thomas,  Van  Doren,  agreed  to  pay  these  notes; 
bat  not  having  done  so,  the  assignment  affords 
w>  excuse  for  the  negligence  of  Thomas  in  hiv 
lifetime.  And  there  is  no  principle  in  equity 
better  settled  than  that  he  who  asks  a  specific 
execution  of  his  contract  must  show  a  perform- 
ance on  his  part,  or  that  he  had  offered  to  per- 
form.   Neither  of  these  baa  been  done  in  this 


In  addition  to  this,  it  appears  that  the  prop- 
erty claimed  by  the  representatives  of  Thomas, 
which  he  never  paid  for,  was  sold  in  1841,  im- 
der  a  judgment  obtained  by  Martin  v.  Van 
Doren,  Pease  A,  Co.,  the  corporators  named  in 
the  Missouri  Iron  Company,  by  the  sheriff,  and 
that  C.  C.  Zeigler  became  the  purchaser;  and 
after  this,  the  6th  of  January,  1842,  the  Mie- 
•oari  Iron  Company  sold  the  Iron  Mountain 
tract  to  Zeigler,  and  executed  to  him  a  deed. 
la  the  same  year  the  Company  was  dissolved, 
being  insolvent. 

It  also  appears  that  a  decree  was  rendered 
for  the  purchase  money  in  1843,  which  the 
eourt  held  was  an  equitable  lien  upon  the  land, 
and  the  land  was  decreed  to  be  sold  for  the 
payment  of  consideration  money;  and  one  sev- 
enth of  the  whole  tract,  the  amount  purchased 
by  Thomas,  was,  on  the  8th  of  May,  1843,  sold. 
Ilus  proceeding  was  had,  on  the  ground  that 
Thomas  had  abandoned  his  claim  to  the  land. 
S44*].  *By  various  eflTorts  and  contrivances, 
the  stock  of  the  first  Company  was  advanced 
to  $6,000,000,  but  as  might  be  expected,  after 
each  inflation,  the  stock  proved  to  be  worth 
aothing,  and  the  owners  became  insolvent. 
1»  Ii.e4. 


Under  the  American  Iron  Company,  which 
succeeded  the  first  Company,  extensive  works 
have  been  established,  and  a  prosperous  busi- 
ness in  mining  is  carried  on. 

On  a  full  consideration  of  this  complicated 
case,  there  seems  to  be  no  ground  of  equity  on 
which  relief  can  be  given  to  the  complainants. 
On  the  contrary,  their  equity  appears  to  have 
been  extinguished  by  negligence,  in  not  paying 
the  consideration,  by  the  sale  of  the  property 
by  the  sheriff,  also  under  a  decree  of  a  court 
having  jurisdiction  of  the  case,  and  also  by  a 
conveyance  of  the  Missouri  Iron  Company.  A 
minute  statement  of  the  facts  would  be  tedi- 
ous, and  cannot  be  necessary,  as  the  case  ia 
free  from  doubts  by  the  outline  above  given. 

The  decree  of  the  Circuit  Court,  which  dis- 
missed the  complainant's  bill,  is  aflirmed. 

Decree  of  the  Circuit  Court  aflirmed,  with 
costs. 


■MORGAN  V.  HINKLE,  in  hU  own  [*3SS 
right,  and  as  Adm'r  de  bonis  non  of  John 
Fisher,  Deceased,  Comp.  and  App't, 

V. 

MOSES    WANZER,    James    F.    Johnson,   and 
John  S.  Hunter. 

(See  S.  C.  17  How.  353-309.) 

Assignment  of  fund,  or  chose  in  action — as- 
signee or  trustee  as  agent  of,  or  debtor  to, 
the  creditor — what  creates  the  relation. 

Where  notes  are  left  by  a  debtor  In  the  bands  o( 
attorneys  for  collection,  their  proceedn  to  be  ap- 

Sroprlsted  by  them  to  the  payment  of  debts  of  tbe 
ebtor,  tbe  attorneys  became  trustees  for  bis  cred- 
itors with  full  power  to  appropriate  tbe  funds  pro- 
vided for  their  payment. 

No  particular  words  are  necessary  for  so  asslsn- 
ment,  but  any  words  are  sufflclent  which  show  an 
Intention  of  transferrlDg  a  chose  In  action  for  tbe 
use  of  the  assignee. 

A  mere  expectancy,  as  that  of  an  heir  at  law  to 
the  estate  of  bis  ancestor,  or  tbe  Interest  which  a 
person  may  take  in  the  will  of  another  then  livlns. 
or  tbe  sbare  to  which  sucb  [wrson  may  become  en- 
titled under  an  appointment  or  In  personal  estate 
as  presumptive  next  of  Itln.  U  asRliniable  In  ei|ulty. 

Where  a  creditor.  In  whose  behalf  a  sum  has  been 
deposited  by  the  debtor  with  a  third  person,  re- 
ceives notice  of  that  fact  from  the  third  person,  tbe 
notice  will  convert  him  Into  an  agent  for,  and 
debtor  to,  tbe  creditor. 

(Hr.  Jostlce  OAiiPBaLL.  having  been  of  counsel, 
did  not  sit  In  this  cause.) 

Argued  Jan.  18.  1865.      Decided  Mar.  2,  18S5. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Ala- 
bama. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  Alabama,  by  the  appellant,  to  re- 
strain the  collection  of  an  execution  on  a  cer- 
tain judgment  in  favor  of  Wanzer.  The  bill 
having  been  dismissed  in  the  court  below,  the 
case  is  now  here  on  appeal. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  P.  Phillips  and  A.  F.  Hopkina,  for 
the  appellant: 

There  was  no  assignment  or  appropriation  of 
the  note  in  question  by  Fisher  to  Hunter,  nor 
any  intention  to  make  one.  But  on  the  con- 
trary, the  attorneys  were  at  all  times  bound 
to  hold  the  surplus  funds  that  might  accumu- 
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Ute  in  their  hands  at  the  free  disposal  of  said 
Fisher,  as  well  after  the  said  "verbal  or  written 
instructions"  as  before. 

Tieman  v.  Jackson,  6  Pet.  506;  Rogers  t. 
lindsey,  13  How.  441;  Williams  v.  Everett,  14 
East,  682;  Grant  ▼.  Austen,  3  Price,  68;  Hoyt 
▼.  Story,  3  Barb.  266;  Cowperthwait«  v.  Shef- 
field, 3  N.  Y.  243;  18  Wend.  319;  Watson  v. 
Duke  of  Wellington,  1  Russ.  &  Myl.  602;  72 
Law  Lib.  231;  Scott  ▼.  Porcher,  3  Mer.  662; 
Wallwyn  v.  Coutts,  3  Mer.  707. 

These  instructions  conferred  a  power  upon 
the  attorneys  of  a  revocable  character;  but 
even  if  the  power  were  irrevocable  during  life, 
it  became  extinct  by  the  death  of  Fisher. 

In  those  cases  where  the  power  is  coupled 
with  an  interest,  the  rule  is  otherwise;  but 
there  it  must  be  an  interest  in  the  thing  itself. 

Hunt  T.  Rousmanier,  8  Wh.  204;  7  Barb.  412; 
Eastm.  V.  Moreton,  Ohio,  June  Term,  1864;  Am. 
Law  Reg.  Aug.  1864. 

This  answer,  as  the  appellant  contends,  is 
not  of  that  character  whicn  requires  two  wit- 
nesses, or  one  witness  and  corroborative  facts 
to  disprove  it.  It  does  not  contain  a  "clear  and 
positive  denial"  of  the  charge  in  the  bill.  A 
general  denial  is  not  sufficient,  but  there  must 
be  an  answer  to  sifting  inquiries  upon  the  gen- 
eral question. 

Welford,  366,  367,  360;  Freeman  t.  Fairlie, 
3  Mer.  41;  Welford,  300,  310;  2  Eq.  Cas.  Abr. 
67;  Paxton's  case,  Sel.  Cas.  In.  Ch.  63;  6  Ves. 
792;  1  Sim.  &  Stu.  236;  Hepburn  v.  Durand,  1 
Bro.  Ch.  603;  Prout  v.  Underwood,  2  Cox,  Ch. 
136;  Daniel  v.  Mitchell,  1  Story,  188;  Bank  of 
Georgetown  v.  Geary,  6  Pet.  110;  9  Cr.  160;  2 
Daniel  Ch.  984;  Hughes  v.  Gamer,  2  Y.  &  C. 
333;  Parkman  v.  Welch,  19  Pick.  234;  Greeley, 
Eo.  4. 

The  record  contains  upon  the  subject  of  pay- 
ment the  precise  statement  of  the  bill  sworn 
to;  and  the  positive  evidence  of  Mrs.  Long,  op- 
posed by  the  loose,  indefinite  and  evasive  re- 
sponse of  the  answer.  The  oath  of  the  com- 
plainant is  a  full  offset  to  that  of  the  defend- 
ant. 

Oarrow  t.  Carpenter,  1  Port.  374;  Searcy  ▼. 
Pannell,  1  Cook,  110;  1  McLard  v.  Linnville  & 
Gammon,  10  Humph.  164;  Union  Bk.  George- 
town V.  Geary,  6  Pet.  99. 

Messrs.  Severdy  Johnson,  Severity  Johnson, 
Jr.,  and  Daniel  Chandler,  for  appellees,  after 
stating  the  case,  made  the  following  points: 

1.  If  the  state  of  accounts  between  Hunter 
and  Fisher's  estate  be  as  shown  in  the  answer. 
Hunter  is,  under  the  circumstances,  entitled  to 
the  proceeds  of  the  judgment. 

2"Story'8  Eq.  sees.  1044,  1047;  6  Wh.  277;  8 
Pet.  600;  1  Ves.  Jr.  281;  6  Paige,  632;  1  Johns. 
Ch.  206;  4  Cond.  Eng.  Ch.  690;  4  Myl.  &  Cr. 
702;  1  Story,  Com.  Eq.  sec.  400;  3  Barb.  264; 
Wash.  C.  C.  424;  1  Wh.  233;  4  Myl.  *  Cr.  702; 
see  particularly  2  Tudor  &  White,  176-203. 

2.  The  answer  being  responsive  and  sworn 
to,  as  to  facts  in  the  personal  knowledge  of 
the  defendant,  and  denymg  long  satisfaction  of 
the  judgment,  it  can  only  be  overcome  by  two 
credible  witnesses,  or  one,  and  strong  corrobo- 
rating circumstances;  neither  of  which  requi- 
sites exists  in  the  present  case.    And  the  whole 

equity  of  the  bill  being  sworo  away,  it  was 
properly  dUmiaaei, 
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6  Wh.  463;  6  Pet.  09;  0  Cr.  153;  6  Cr.  51; 
7  Cr.  69;  7  Wh.  60;  16  Wh.  600;  1  Cow.  7U; 
1  Wash.  C.  C.  230;  10  Johns,  625;  1  Mass.  616. 

Mr.  Justice  Danid  delivered  the  opinion  of 
tlie  court: 

The  appellant,  by  his  bill  in  the  Circuit 
Court,  alleged,  that  on  the  17th  day  of  April, 
1837,  John  Fisher  and  James  F.  Johnson,  of  the 
mercantile  firm  of  Fisher  h,  Johnson,  were  the 
holders  and  owners  of  a  promissory  note,  made 
by  Thomas  Long,  George  D.  Fisher,  and  the 
appellant,  Hinkle,  bearing  date  on  the  19th  of 
December,  1836,  for  the  sum  of  $1,620,  payable 
twelve  months  from  the  date  of  said  note  to 
William  Ryan,  surviving  partner  of  the  firm  of 
Porter  &  Ryan,  and  which  had  been  trans- 
ferred, by  indorsement,  from  Ryan  to  Fisher  ft 
Johnson;  that  this  note  was,  by  Fisher  ft  John- 
son, on  the  17th  of  April,  1837,  together  with 
various  other  notes,  placed  in  the  hands  of 
Messrs.  Gordon,  Campbell  ft  Chandler,  attor- 
neys, for  collection,  as  appears  by  the  receipt 
of  these  persons,  filed  as  an  exhibit  with  the 
bill,  and  marked  A. 

That  about  the  17th  of  April,  1837,  James  F. 
Johnson,  for  valuable  consideration,  sold  and 
assigned  all  his  interest  in  the  note  above  men* 
tioned,  and  in  the  firm  of  Fisher  ft  Johnson,  to 
his  partner,  John  Fisher. 

That  John  Fisher  having  departed  this  life 
in  1838,  administration  of  nis  estate  was  duly 
committed  to  his  widow,  and  to  his  brother, 
William  P.  Fisher,  who,  having  afterwards  sur- 
rendered their  rights  and  powers,  as  repre- 
sentatives of  the  estate  of  John  Fisher,  ad- 
ministration de  bonis  non  of  that  estate  waa, 
on  the  3d  of  December,  1830,  duly  committed  to 
the  complainant,  who  makes  profert  of  the 
letters  of  administration  granted  to  him. 

*That  Messrs.  Gordon,  Campbell  ft  [*SB» 
Chandler,  the  attorneys  with  whom  the  note 
had  been  deposited,  instituted  a  suit  thereon,  in 
the  name  of  Moses  Wanzer,  as  plaintiff,  against 
the  makers  of  that  notice,  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  Alabama,  and  on  the  Uth  day  of  April,  1839, 
recovered  a  judgment  against  Thomas  Long  and 
the  appellant,  in  the  name  of  Wanzer,  for  the 
sum  of  $1,691  in  damages,  and  costs  of  suit. 

That  after  the  rendition  of  the  said  judg- 
ment, the  appellant  was  informed  by  Wanzer 
that  Fisher  ft  Johnson,  or  Fisher  had  owed  him 
a  small  sum  of  money  which  had  been  fully 
paid  off,  and  that  he  did  not  know  why  suits 
had  been  brought  in  his  name  on  the  said  note, 
and  on  other  notes  mentioned  in  the  receipt  of 
the  said  attorneys;  and  at  the  same  time, 
further  stated  that  he  had  no  right,  and  did  not 
pretend  to  have  any  right  or  interest  whatso- 
ever, in  the  judgment  recovered  in  his  name. 

That  Hunter  claims  a  right  to  this  judgment, 
upon  what  precise  authority  the  appellant  does 
not  know,  as  he  has  never  heard,  and  does  not 
believe,  that  it  has  been  ever  transferred  or  as- 
signed to  him  by  Wanzer,  but  on  the  contrary, 
believes  and  alleges  that  any  such  transfer  or 
assignment  by  Wanzer  has  never  been  made. 

That  Hunter,  as  the  appellant  has  been  in- 
formed and  believes,  was  bound  as  surety  or 
indorser  for  Fisher  ft  Johnson,  or  Fisher,  but 
\  in  'v^ia^  maoaet,  ox  lot  'vVs.i  vmouivt,  if  so 


Digitized  by 


Google 


HiNKLB  V.  WAHZEB  EI  AU 


363-369 


boond,  the  •ppelUnt  is  not  informed;  that 
be  does  not  know  whether  the  said  Hunter  has 
paid  ont  of  his  own  funds  any  money  as  surety 
or  indoraer,  either  for  Fisher  or  Fisher  &  John- 
SOI,  but  to  the  best  of  his  Imowledge  and  l>e- 
lief,  Hunter  has  not  paid  from  his  own  funds 
any  money,  as  surety  or  indorser  for  either,  or, 
if  lie  iias,  such  payment  has  been  fully  reim- 
borsed  to  him. 

That  for  a  large  portion,  if  not  for  the  whole 
liability  of  said  Hunter  for  Fisher,  or  Fiaber  St, 
JiAnson,  be  was  secured  and  indemnified  by  a 
mortgage  or  deed  of  trust  on  real  estate  and 
slaves,  which  have  been  sold  under  said  mort- 
gage or  deed  of  trust;  in  addition  to  which, 
there  came  to  the  hands  of  the  said  Hunter, 
and  were  collected  by  him,  promissory  notes, 
aeeounts,  credits,  property  and  effects  of  Fish- 
er A  Johnson,  and  of  the  said  Fisher,  both  be- 
fore and  since  his  death,  of  great  value,  and 
were  appropriated  by  Hunter  to  his  indemnity, 
as  aurety  and  indorser  as  aforesaid,  and  to  an 
amount  greatly  exceeding  any  liability  he  may 
have  incurred  as  surety  or  indorser  as  afore- 
said, leaving  the  said  Hunter  largely  indebted 
to  the  estate  of  said  John  Fisher. 
S««*]  *That  Thomas  Long,  one  of  the  de- 
fendants, against  whom,  conjointly  with  the 
appellant,  the  judgment  aforesaid  was  recov- 
ered, and  who  died  sometime  in  the  year  1843, 
did,  in  the  year  1841,  inform  the  appellant  that 
Jolm  8.  Hunter  having  claimed  of  Long  the 
amount  of  said  judgment,  it  was  fully  paid 
off  and  discharged  by  Long,  who  showed  to 
the  appelldnt  a  statement  or  receipt  for  the 
amonnt  of  the  judgment,  in  the  handwriting 
of  Hunter,  with  whose  writing  the  appellant 
is  wen  acquainted. 

That  Hunter,  under  the  pretext  of  an  In- 
demnity for  his  liabilities  for  Fisher,  has  been 
permitted  by  the  attorneys  by  whom  the  judg- 
ment in  the  name  of  Wanzer  was  obtained,  to 
assume  entire  control  over  said  judgment ;  and 
in  pursuanee  of  said  permission,  did,  on  the  2d 
of  May,  1839,  sue  out  a  writ  of  fieri  facias, 
and  on  the  10th  of  January,  1840,  an  alias 
fleri  facias  upon  that  judgment,  on  each  of 
which  writs  a  return  of  nulla  bona  was  duly 


That  from  the  date  of  the  return  upon  the 
alias  fieri  facias,  no  proceeding  was  had  upon 
said  judgment,  until  the  17th  of  September, 
1849,  when  a  pluries  fieri  facias  thereupon  was 
eaed  out,  as  tne  appellant  charges,  by  the  di- 
rection of  John  8.  Hunter,  and  has  been  levied 
apoii  the  property  of  the  appellant;  and  since 
then  a  summons  has  been  served,  in  virtue  of 
the  said  judgment  upon  John  N.  Smith,  as  a 
garnishee,  upon  the  alleged  ground  that  said 
Smitb  is  a  debtor  to  the  appellant,  or  has  prop- 
erty of  the  appellant  in  his  possession. 

That  Hunter  is  wrongfully  and  oppressively, 
by  means  of  the  last-mentioned  execution,  and 
of  tlie  summons  of  the  garnishee,  Smith,  bar- 
aaaiBg  the  appellant,  by  an  effort  to  coerce 
froas  him  the  amount  of  the  said  judgment, 
■hwi  in  truth  nothing  is  due  thereon  either  to 
Warner  or  Hunter. 

Upon  the  allegations  above  set  forth,  the 
prayers  of  the  appellant  are  for  a  decree,  1st. 
That  the  judgment  against  the  appellant  and 
Ixmg  may  be  decreed  to  have  been  Rstisfied; 
«<r  2d.    lliat  the  appellant,  a*  administrator  de 


bonis  non  of  John  Fisher,  deeeahed,  may  be  de- 
clared entitled  to  the  said  judgment  and  the 
control  of  the  same,  if  anything  shall  be  found 
due  thereon.  3d.  That  the  said  John  S.  Hunt- 
er  and  Moses  Wanzer  may  be  restrained  from 
proceeding  against  the  appellant  on  the  said 
judgment,  and  may  be  ordered  to  account  for 
and  pay  to  the  appellant  any  money  they  may 
have  collected  upon  the  said  judgment.  4th. 
That  if  the  said  Hunter  shall  claim  the  judg- 
ment as  an  indemnity  for  any  liability  of  him- 
self, as  surety  or  indorser  of  Fisher  &  Johnson, 
or  of  John  Fisher,  he  mav  be  ordered  and  re- 
quired to  show  on  what  debt  or  debts  he  was 
bound  as  indorser  or  surety,  and  what  portion 
of  such  debt  or  'debts  he  has  paid  out  [*361 
of  his  own  individual  funds,  and  that  ho  may 
be  ordered  to  discover  and  account  for  all  the 
property,  real  and  personal,  moneys,  credits, 
etc.,  of  the  said  Fisher  &  Johnson,  or  of  the 
said  Fisher,  ever  claimed,  used  or  received  by 
him,  for  the  purpose  of  his  indemnity,  as  sure- 
ty or  indorser  of  Fisher  &  Johnson,  or  of 
Fisher  individually. 

The  appellant,  with  the  view  of  sustaining 
his  case,  and  of  eliciting  from  the  appellee  any 
disclosure  which  might  tend  to  such  a  result, 
has,  in  his  bill,  propounded  a  number  of  in- 
terrogatories. 

In  our  examination  of  this  cause,  we  have 
deemed  it  necessary  to  consider  such  only  of 
the  interrogatories  so  propounded,  as  connected 
with  and  arising  out  of  the  allegations  of  the 
bill,  do,  by  a  comparison  with  the  statements 
in  the  answer,  present  the  true  points  or  ques- 
tions involved  m  this  oontroversy. 

Those  questions  relate: 

Ist.  To  the  extent  of  liability  of  the  re- 
nrandent.  Hunter,  as  surety  or  indorser  for 
John  Fisher,  and  to  the  suflSciency  or  excess  of 
the  means  of  indemnity  alleged  to  have  been 
actually  received  by  him  for  losses  incurred 
under  that  liability. 

2d.  To  the  alleged  payment  by  Long  to  Hun- 
ter in  discharge  of  the  judgment  recovered  in 
the  name  of  Wanzer. 

3d.  To  the  fact  of  a  transfer,  either  legal  or 
equitable,  of  the  judgment  just  mentioned,  and 
to  the  right  or'  authority  of  the  attorneys,  or 
of  their  principal,  Fisher,  to  make  a  transfer 
or  appropriation  of  that  judgment. 

Of  the  several  defendants  to  the  bill  of  the 
appellant,  John  S.  -Hunter  alone  answered  that 
bill. 

By  the  answer  of  Hunter  ia  set  out  the  as- 
sumption by  him,  as  indorser  upon  bills  and 
drafts  drawn  by  Fisher  &  Johnson,  under  an 
arrangement  between  this  firm  and  Messrs. 
Gordon,  Campbell  &  Chandler,  representing  as 
counsel  and  attorneys  the  creditors  of  Fisher  & 
Johnson,  of  debts  to  the  amount  of  $28,227.25. 

The  facts  of  this  undertaking,  and  of  its  sub- 
sequent fulfillment  by  Hunter,  chiefly  by  his 
individual  resources,  are  abundantly  established 
by  the  exhibition  of  the  agreement  itself;  by 
the  testimony  of  Messrs.  Campbell  &  Chandler, 
with  whom,  for  the  benefit  of  the  creditors, 
the  agreement  was  made,  and  through  whose 
hands  the  indorsed  bills  passed:  by  the  evi- 
dence of  Stodder  and  of  Jayne,  to  each  of  whom 
a  portion  of  those  bills  was  transferred,  in  sat- 
isfaction of  debts  due  to  them  from  Fisher;  and 
also  by  the  evidence  of  Barney,  to  whom,  as 
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the  agent  of  the  United  States  Bank,  a  much 
larger  portion  of  those  bills  was  delivered. 

In  addition  to  the  liabilities  set  forth  as 
SOa*]  above,  it  is  proved  *by  the  testimony  of 
John  A.  Campbell,  Esq.,  that  Hunter,  on  the 
16th  of  April,  1838,  by  his  attorneys,  Gordon, 
Campbell  St.  Chandler,  paid  to  the  Bank  of  Co- 
lumbua,  upon  a  judgment  obtained  by  that 
bank  against  him,  the  sum  of  $4,818.27,  which 
sum,  the  witness  was  informed  by  Fisher,  was 
a  debt  incurred  by  Hunter  for  Fisher. 

The  answer  contains  a  statement  purporting 
to  be  a  full  exhibit  of  the  money  raised  by  sales 
of  the  property  pledged  by  Fisher  for  the  in- 
demnity of  his  sureties  and  indorsers,  as  well 
as  of  all  other  sums  derived  from  Fisher  or 
from  his  debtors,  and  which  have  been  applied 
for  Hunter's  reimbursement.  This  statement 
in  the  answer,  including  the  judgment  against 
Hinkle  and  Long,  amounts  to  |16,658.28.  To 
this  statement,  however,  must  be  added  the 
sum  of  $2,200,  proved  by  the  witness,  Sadler, 
to  have  been  paid  to  Hunter.  up<m  the  com- 
promise of  a  debt  due  from  Sadler  &  Barnes, 
and  also  a  sum  of  $176,  shown  to  have  been  re- 
ceived from  a  witness,  Gilchrist;  which  sums, 
though  derived  from  Fisher,  are  not  comprised 
in  statement  in  the  answer.  There  is  also  ex- 
hibited in  proof,  in  this  case,  a  list  of  claims, 
by  notes  and  open  accounts,  making  an  aggre- 
gate of  $2,116.83,  assigned  by  the  executor  of 
Fisher  to  Hunter  &  Cook,  attorneys,  which 
clailns,  it  is  stated  in  the  assignment,  were  in- 
tended to  meet  the  liabilities  of  Hunter  for  said 
John  Fisher;  but  of  these  claims,  many  of 
which  were  not  above  $3,  and  resting  upon  open 
accounts,  it  is  not  in  proof  that  any  portion  of 
them  was  certainly  applied  to  Hunter's  indem- 
nity, or  indeed,  was  ever  collected.  But  con- 
ceding the  fact  that  the  sums  spoken  of  by 
Sadler  &  Gilchrist,  and  the  entire  list  of  claims 
assigned  as  above  mentioned,  were  realized  by 
Hunter,  they  would,  when  added  to  the  sum  of 
$16,568.28,  admitted  in  the  answer,  compose  an 
aggregate  falling  far  short  of  the  liabilities 
which  Hunter,  as  the  indorser  and  surety  for 
John  Fisher,  and  Fisher  St,  Johnson,  under  the 
agreement  with  Gordon,  Campbell  St,  Chand- 
ler, has  actually  incurred,  and  is  proved  to  have 
satisfied.  Upon  a  correct  view,  therefore,  of  the 
proofs  in  this  cause,  we  are  led  to  the  conclu- 
sion, in  opposition  to  the  allegations  in  the  bill, 
and  in  accordance  with  the  answer  and  the 
proofs,  that  Fisher  &  Johnson,  and  John  Fish- 
er, who,  at  the  time  of  his  death,  was  utterly 
insolvent,  had  failed,  by  a  large  deficiency,  to 
reimburse  to  Hunter  the  losses  incurred  by  the 
latter  as  indorser  and  surety  for  the  former. 

The  second  question  which  we  have  men- 
tioned as  arising  in  this  cause,  viz.:  that  of  sat- 
isfaction by  Ix>ng  of  the  judgment  against 
Long,  Hinkle  and  Fisher,  has  not  been  entirely 
free  from  embarrassment  when  tested  by  the 
SCS*]  rules  'which  govern  proceedings  in  courts 
of  equity.  Correctly  viewed,  however,  we  deem 
that  embarrassment  rather  apparent  than  real, 
and  such  as  yields  necessarily  under  a  correct 
interpretation  of  the  pleadings  and  evidence  in 
this  cause.  It  has  been  contended  that  the  in- 
terrogatory propounded  by  the  bill,  as  to  the 
payment  by  Long  to  Hunter  of  the  judgment 
in  the  name  of  Wanzer,  and  the  execution  by 
Hunter  of  a  receipt  in  full  discharge  of  that 
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judgment,  is  not  directly  answered;  that  tht 
answer  as  to  this  interrogatory  is  evasive,  and 
therefore  is  deprived  of  that  weight  which,  if 
directly  responsive,  it  would  require  the  testi- 
mony of  two  witnesses,  or  that  of  one  witness 
with  strong  corroborating  circumstances,  to 
overthrow.  Hence  it  is  insisted,  that  the  tes- 
timony of  the  single  witness,  Mrs.  Long,  swear- 
ing; positively  to  the  written  discharge  or  re- 
ceipt of  the  amount  of  the  judgment,  must  be 
taken  as  conclusive  upon  the  subject  of  pay- 
ment. 

The  rule  of  proceeding  in  equity  here  ap- 
pealed to,  is  too  well  established  and  to  famU- 
lar  to  require  the  citation  of  authorities  for  its 
support,  or  even  to  admit  of  its  being  ques- 
tioned. The  proper  inquiry  upon  the  point  un- 
der consideration  is,  to  ascertain  how  far  ths 
requirements  of  that  rule  have  been  complied 
with. 

The  charge  in  the  bill  in  terms  is  as  follows: 
"That  your  orator,  sometime  in  the  year  1841, 
was  informed  by  Thomas  Long,  that  he  bad 
fully  paid  off  and  satisfied  to  the  said  Hunter 
the  amount  of  the  said  judgment;  and  the  said 
Long  then  produced  and  showed  to  your  orator 
a  receipt  or  statement,  in  writing  signed  by 
said  John  S.  Hunter  (whose  handwriting  was 
well  known  to  your  orator),  showing  that  the 
said  judgment  had  been  so  paid  and  satisfied 
by  said  Long." 

Upon  the  basis  of  this  charge  is  constructed 
and  propounded  the  13th  interrogatory,  in  these 
words.  Tic:  "Did  or  did  not  the  said  Thomas 
Long,  at  any  time  or  in  any  manner,  pay,  sat- 
isfy, settle  or  secure  to  the  said  John  S.  Hunter 
the  amount  of  the  said  judgment  or  any  part 
thereof?  Did  or  did  not  the  said  Hunter  give 
or  sign  any  receipt  or  statement,  showing  the 
payment,  settlement,  satisfaction,  or  securing 
the  said  judgment  or  any  part  thereof?" 

Divesting  this  interrogatory  of  unnecessary 
verboseness  and  tautology,  it  may  be  remarked, 
that  the  substance  or  meaning  of  the  charge  in 
the  bill,  and  the  object  of  the  interrogatory 
framed  upon  that  charge,  are  made  up  of  the 
alleged  facts  of  payment  by  Long  to  Hunter, 
and  of  a  written  acknowledgment  of  such  pay- 
ment by  the  latter.  The  terms  "pay,  satisfy,  set- 
tle or  secure,"  are  equipollent  words,  when  used 
to  express  the  fulfillment  by  Long  of  his  liabil- 
ity upon  the  judgment,  and  in  *a  similar  [*S6-1 
sense  must  be  understood  the  terms  "receipt" 
and  "statement"  when  used  to  describe  a  wril  - 
ten  acknowledgment  of  payment  by  'a  partf 
making  or  signing  such  acknowledgment.  And 
here  it  may  be  remarked,  that  whatever  may  be 
the  technical  meaning  and  efl'ect  of  the  word 
"release"  at  law,  it  can  hardly  be  doubted  tha  t 
a  receipt  or  written  acknowledgment  of  pay- 
ment or  settlement  would  be  construed  as  a  re- 
lease in  a  court  which  looks  rather  to  the  sub- 
stance of  things  than  to  their  forms ;  and  whose 
maxim  is  ut  res  magis  valeat  quam  pereat.  The 
reply  to  the  13th  interrogatory  is.  that  the  re- 
spondent had  not  received  from  Ix>ng  any  set- 
tUment,  payment  or  satisfaction.  So  far  the 
reply  to  the  interrogatory  falls  within  the  liter- 
al terms  of  that  inquiry.  But  it  proceeds  to 
state  further,  that  the  respondent  has  never 
released  Long  from  his  liability  to  satisfy  the 
judgment,  and  this  form  of  denial,  it  is  insisted, 
does  not  ej^clude  the  execution  of  a  written  re- 
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ceipt  such  m  luu  been  alleged  in  the  bill,  and 
mentioned  hy  the  witness,  Mary  Long.  We 
haye  already  said,  that  in  equity  at  least,  a  re- 
ceipt for  the  payment  of  debt  would  be  re- 
garded as  a  release  from  further  demand  by  the 
creditor;  and  we  think  that,  according  to  the 
generally  received  acceptation  of  language,  a 
creditor  who,  in  speaking  of  his  debtor,  denies 
having  received  of  him  either  settlement,  pay- 
ment or  satisfaction,  and  in  the  same  statement 
avers  that  he  has  never  released  that  debtor, 
must  be  understood  as  intending  to  declare  that 
he  had  given  him  no  written  acknowledgment 
of  payment,  nor  acquittance  of  any  description 
whatsoever.  The  exception  now  urged  to  the 
answer  to  the  13th  interrogatory,  even  upon  the 
faee  of  that  response,  appears  to  partake  more 
of  the  character  of  a  verbal  criticism  than  of 
that  of  a  fair  and  substantial  impeachment. 
And  we  are  the  less  inclined  to  extend  the 
■oope  of  this  exception,  since  the  complainant 
below,  by  a  more  timely  and  regular  proceed- 
ing, might  have  obtained  what  he  now  con- 
tends  for,  without  hazard  of  injury  or  surprise 
to  the  respondent. 

We  regard  the  answer  aa  substantially  re- 
sponsive, and  entitled  to  every  legal  effect  inci- 
dent to  it  as  such. 

With  respect  to  the  circumstances  connected 
with  this  charge  of  payment  in  the  bill,  we 
think  that  so  far  as  they  have  been  disclosed, 
their  preponderance  is  decidedly  to  the  state- 
ment m  the  answer. 

The  bill  admits  the  insolvency  of  Long  at  the 
period  of  his  death.  At  what  precise  time  he 
became  insolvent  is  not  stated.  It  is  not  prob- 
able that  he  became  insolvent  just  at  that  pe- 
riod; and  the  widow  of  Long,  whose  testimony 
ia  relied  on  to  establish  the  payment  and  the 
esistenee  of  the  receipt  in  1841,  assigns  as  a 
reason  for  her  knowledge  of  these  transactions, 
ber  familiarity  with  her  husband's  embarraas- 
■lenta  at  that  date. 

Se5*1  *Alfred  Harrison,  in  December,  1861, 
swears,  that  from  the  4th  of  March,  1839,  to  the 
4th  of  March,  1842,  he  was  sheriff  of  Lowndes 
County,  in  which  Long  lived  and  died,  and  was 
also  sheriff  of  that  county  at  the  time  of  his 
testifying.  That,  as  sheriff,  he  has  had  in  his 
hands  various  executions  against  Long,  and  al- 
thon^  some  of  them  were  for  very  small  sums, 
he  was  never  able  to  collect  any  one  of  them, 
and  had  returned  on  them  '^o  property." 

B.  Harrison,  another  witness,  states  that 
from  Jilarch,  1839,  to  March,  1842,  he  acted  as 
depnty-sheriff  of  the  County  of  Lowndes,  and 
from  March,  1842,  to  March,  1845,  was  sheriff 
of  that  eounty;  that,  as  sheriff  and  deputy- 
Aeritt,  he  had  opportunities  of  knowing  the 
pecuniary  situation  of  Long,  against  whom  the 
witness  had  held  various  executions,  not  one  of 
which  could  be  collected,  but  all  of  which  were 
returned,  "No  property  found."  It  should  be 
remarked  here  that  the  statement  of  these 
sheriffs  covers  the  entire  interval  from  1839  to 
1846,  including  the  period  of  the  alleged  pay- 
■MBt  by  Long,  as  well  as  that  of  his  death.  It 
Is  proper  further  to  observe,  that  on  the  judg- 
ment now  under  consideration  there  were  sued 
oat  two  writs  of  fieri  facias,  one  of  them  as  late 
••  January,  1840,  on  each  of  which  writs  was 
asade  the  return  of  nulla  bona.  It  would,  we 
think,  challenge  no  ordinary  d«gr«e  of  credul- 
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ity  to  believe  that  a  man  in  whose  possession 
no  property  could  be  found  for  five  years  pre- 
vious to  his  death,  and  who  in  the  case  before 
us  had  resisted  to  the  very  extreme  of  the  law, 
should,  during  the  same  tunc,  have  voluntarily 
discharged  an  obligation  which  it  is  shown  he 
was  both  unable  and  unwilling  to  fulfilL 

The  returns  upon  the  fi.  fa.  and  alias  fi.  fa.  . 
sued  upon  this  judgment,  afford  a  satisfactory 
explanation  of  the  circumstance  from  which  it 
has  been  endeavored  to  deduce  a  presumption 
unfavorable  to  the  appellee.  That  circumstance 
is  the  lapse  of  time  between  the  return  upon 
the  alias  and  the  suing  out  of  the  pluries  fi.  fa. 
upon  the  judgment.  The  solution  is  this:  the, 
plaintiff  in  the  judgment  having  ascertained, 
by  two  experiments,  the  futility  of  process 
against  the  defendants,  was  unwilling,  for  the 
time  being,  to  repeat  such  experiments,  which 
were  not  only  useless  but  expensive;  but  were, 
perhaps,  induced  subse(|uently  to  renew  their 
efforts,  by  some  change  m  the  condition  of  par- 
ties, from  which  success  was  rendered  more 
probable. 

The  remaining  inquiry  for  consideration  re- 
lates to  the  assignment  or  appropriation  of  the 
judgment,  and  the  right  of  power  of  Fisher  or 
his  attorneys  to  make  such  appropriation  for 
the  benefit  of  Hunter.  The  true  character  of  the 
transaction  *with  reference  to  this  judg-  [*30C 
ment  is  disclosed  in  its  history  contained  in  the 
deposition  of  John  A.  Campbell,  Esq.,  taken  in 
this  cause.  The  facts  as  therein  narrated  are 
substantially  these:  The  law  firm  of  Gordon, 
Campbell  A  Chandler,  in  the  year  1837,  having 
in  their  hands  a  very  large  amount  of  'claims  of 
the  creditors  of  Fisher,  in  order  to  avoid  being 
sued  upon  these  claims,  Fisher  arranged  a 
portion  of  them  by  giving  the  drafts  specified  in 
the  ansVver  of  Hunter,  and  which  were  In- 
dorsed by  Hunter.  The  residue  of  those  claims 
he  arranged  by  depositing  various  notes  with 
the  finn  of  Gordon,  Campbell  A  Chandler,  to 
be  collected  by  that  firm,  and  by  them  to  be  ap- 
plied in  satisfaction  of  the  debts  of  Fisher. 
Amongst  the  notes  so  deposited  was  that  exe- 
cuted by  Thomas  Long,  tieorge  D.  Fisher,  and 
the  appellant  Hinkle,  on  which  the  judgment 
in  the  name  of  Wanzer  has  been  obtained. 
And  it  may  be  in  this  place  remarked,  that  in 
exhibit  A,  filed  with  the  bill  of  the  complainant 
below  and  relied  on  by  him,  and  which  exhibit 
is  the  receipt  of  Gordon,  Campbell  &  Chandler, 
for  the  notes  deposited  with  them  by  Fisher, 
after  an  enumeration  of  those  notes,  is  con- 
tained the  following  stipulation,  viz.:  "The  pro- 
ceeds of  all  which  notes,  as  they  shall  be  col- 
lected, are  to  be  appropriated  by  us  to  the  pay- 
ment of  any  demands  we  may  hold  against  the 
said  Fisher  &  Johnson,  upon  their  own  debts, 
and  not  upon  indorsements  or  liabilities  for 
others."  Here,  then,  we  have  a  contract  between 
Fisher  &  Johnson  and  their  creditors,  represent- 
ed by  Gordon,  Campbell  &  Chandler,  wno  held 
various  claims  of  those  creditors  against  Fisher 
&  Johnson — a  contract  founded  on  the  consider- 
ation of  forbearance  as  well  as  on  the  claims 
themselves,  and  therefore  beyond  the  power  of 
Fisher  &  Johnson  to  revoke  or  control — con- 
stituting Messrs.  Gordon,  Campbell  &  Chand- 
ler trustees  for  the  creditors  of  Fisher  &,  John- 
son, and  with  full  power  to  appropriate  the 
funds  provided  for  their  pameiit, 
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It  is  probable  that  every  one  of  the  notes 

E laced  in  the  hands  of  Messrs.  Gordon,  Camp- 
dU  &  Chandler  bore  upon  it  the  indorsement 
of  Fisher  &  Johnson,  or  of  John  Fisher;  but  as 
it  is  not  rational  to  impute  to  these  persons  the 
design  to  frustrate  their  arrangement  in  the 
very  act  of  making  it,  we  must  conclude  that 
such  indorsement,  if  made,  was  designed  to  give 
more  complete  control  of  these  notes  to  the 
persons  to  whose  management  the  notes  and 
their  proceeds  were  expressly  intrusted.  Wan- 
zer  was  a  creditor  of  Fisher,  on  a  note  for 
$885.89,  which  note  was  in  the  hands  of  Gor- 
don, Campljcll  &  Chandler,  and  was  provided 
for  and  paid  out  of  the  funds  or  notes  depos- 
'  ited  with  the  Arm;  but  it  would  be  absurd,  as 
well  OS  unjust  to  the  other  creditors  of  Fisher 
307*J  &  Johnson,  to  suppose  *that  to  this  de- 
mand on  behalf  of  Wanzer  there  was  to  be 
speciflcally  appropriated,  out  of  the  funds  de- 
signed for  all  the  creditors  of  Fisher,  an  amount 
equal  to  double  that  demand.  This  pretension, 
too,  would  contradict  the  explicit  statements 
on  oath  of  Messrs.  Campbell  &  Chandler,  who 
held  and  discharged  the  note  due  to  Wanzer, 
who  also  recovered  the  judgment  against  Long, 
Fisher  &  Hinkle,  and  who  state  that  Wanzer's 
claim  had  been  paid  out  of  other  securities  of 
Fisher  in  their  hands,  and  that  Wanzer  had  no 
interest  whatsoever  in  the  judgment  rendered 
in  his  name. 

Such  being  the  history  of  this  case,  itr  would 
seem  to  follow  that  the  right  to  the  judgment 
against  Long,  Fisher  and  Hinkle  remained  in 
Campbell  &  Chandler,  to  be  appropriated  by 
them  under  their  agreement,  to  the  creditors 
of  Fisher,  or  to  be  disposed  of  by  Fisher,  with 
their  assent.  Upon  this  view  of  the  law,  we  can 
perceive  no  valid  objection  to  the  authority 
given  by  Gordon,  Campbell  &  Chandler,  espe- 
cially with  Fisher's  express  sanction,  to  Hunt- 
er, the  chief  creditor  of  Fisher,  to  control  and 
apply  to  his  indemnity  the  judgment  sought  to 
be  enjoined.  No  such  objection,  surely,  can  be 
sustained,  unless  it  can  be  shown  that  an  equi- 
table interest  cannot  be  assigned — a  position 
which  could  rest  upon  no  principle  of  justice, 
and  which,  at  this  day,  it  would  be  idle  to  at- 
tempt to  sustain  upon  authority. 

If  the  general  indorsement  l>"  Fisher,  ac- 
companied with  the  delivery  oi  ilic  note  of 
Long,  Fisher  and  Hinkle,  to  Gordon,  Camp- 
bell &  Chandler,  created  in  the  latter  an  abso- 
lute legal  right  and  property  in  that  note,  no 
exception  could,  of  course,  be  taken  to  any  ex- 
ercise or  application  of  the  right  and  property 
BO  vested  in  them.  If,  on  the  other  hand,  the 
indorsement  and  delivery  of  the  note  created  a 
trust  for  the  benefit  of  the  creditors  of  Fisher, 
and  consequently  for  the  benefit  of  Fisher  him- 
self, by  his  exoneration  pro  tanto,  there  re- 
mained in  Fisher  an  equitable  interest  in  the 
note  and  in  the  judgment  rendered  thereon, 
which  he  had  a  right,  with  or  without  the  as- 
sent of  the  trustees,  to  assign  or  apply  in  pay- 
ment of  his  creditors;  such  assignment  or  ap- 
plication he  has  made,  in  co-operation  with 
those  trustees,  to  his  principal  creditor.  Hun- 
ter, and  tliis  act  of  Fisher  in  his  lifetime  has, 
since  his  death,  been  sanctioned  by  his  per- 
sonal representative. 

Notwithstanding  the  strictness,  particularly 
In  the  earlier  cases  in  the  course  of  common 
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law,  with  respect  to  assignments  of  equitable 
interests  and  choses  in  action,  the  books  abound 
with  cases  showing  that  the  rule  at  the  common 
law  has  been  much  rela.xed,  or  almost  disre- 
garded, by  the  courts  of  equity,  which,  from  a 
very  early  period,  have  held  that  assignments 
for  valuable  'consideration,  of  a  mere  [*SC8 
possibility,  are  valid,  and  will  be  carried  into 
effect  upon  the  same  principle  as  they  enforce 
the  performance  of  an  agreement,  when  not 
contrary  to  their  own  rules  or  to  public  policy. 
In  the  case  of  Wright  v.  Wright,  l.Ves.  412, 
it  is  said  by  Lord  Uardwicke:  "Tbac  such  an 
assignment  always  operates  by  way  of  agree- 
ment or  contract,  amounting,  in  the  considera- 
tion of  the  court,  to  this:  that  one  agrees 
with  another  to  transfer  and  make  good  that 
right  or  interest."  By  the  same  judge  it  is 
said,  in  the  case  of  Row  v.  Dawson,  1  Ves. 
331,  that  for  such  an  assignment  no  particular 
words  are  necessary,  but  any  words  are  suf- 
ficient which  show  an  intention  of  transferring 
the  chose  in  action  for  the  use  of  the  assignee. 

It  has  been  expressly  ruled,  that  a  mere  ex- 
pectancy, as  that  of  an  heir  at  law  to  the  es- 
tate of  his  ancestor,  or  the  interest  which  a 
person  may  take  under  the  will  of  another  then 
living,  or  the  share  to  which  such  person  may 
become  entitled  under  an  appointment,  or  in 
personal  estate,  as  presumptive  next  of  kin, 
IS  assignable  in  equity. 

Hobson  V.  Trevor,  2  P.  Wms.  191 ;  Wctbeied 
V.  Wethered,  2  Sim.  183;  Smith  v.  Baker,  1  Y. 
&  C.  223;  Carleton  v.  Leigfaton,  3  Mer.  671; 
Hinde  v.  Blake,  3  Beav.  235. 

The  numerous  authorities  upon  this  point  are 
collated  in  the  second  vol.  of  White  &,  Tudor** 
Leading  Cases  in  Equity,  in  the  note  of  the 
editor^  upon  the  cases  of  Row  v.  Dawson,  and 
Ryall  v.  Rowles,  p.  204,  et  seq.  A  decision 
which  bears  venr  directly  upon  the  cose  before 
us  is  that  by  Sir  James  Wigram,  Vice-Chan- 
cellor, of  Kirwin  v.  Daniel,  6  Hare.  600,  in 
which  it  was  ruled:  "That  where  a  creditor,  in 
whose  behalf  a  stake  has  been  deposited  by  the 
debtor  with  a  third  person,  receives  notice  of 
that  fact  from  the  stakeholder,  the  notice  will 
convert  the  stakeholder  into  an  agent  for,  and 
debtor  to,  the  creditor." 

In  the  present  case,  Gordon,  Campbell  & 
Chandler  were  put  in  possession,  by  Fisher,  of 
funds  to  be  applied  by  tliem  to  Fisher's  credit- 
ors, and  had,  by  their  written  agreement,  un- 
dertaken so  to  appropriate  those  funds.  Hunter, 
a  principal  creditor  of  Fisher,  is,  by  informa- 
tion received  both  from  Fisher  and  from  Gor- 
don, Campbell  &.  Chandler,  made  cognizant  of 
this  deposit,  and  of  the  purpose  to  apply  it  to 
his  indemnity.  He  accepts  the  proffer  made 
him,  and  claims  the  benefit  of  it.  And  by  in- 
structions from  Fisher,  both  verbal  and  writ- 
ten, as  is  proved  in  this  cause,  those  depositar- 
ies were  directed  to  apply  the  funds  under  their 
control  (amongst  those  funds  the  judgment 
against  Long,  Fisher  and  Hinkle)  to  the  bene- 
fit and  protection  of  Hunter.  Upon  this  single 
aspect  of  the  transaction,  can  it  be  doubted 
that  these  depositaries  were  authorized  and 
bound  to  conform  *to  the  instructions  [*3C9 
thus  given?  We  tbinic  that  both  their  author- 
ity and  duty  so  to  do,  admit  of  no  doubt.  The 
decree  of  the  Circuit  Court,  dismissing  the  bill 
of  the  oomplainant  in  that  court,  being  war- 
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naUd  by  the  view  we  htre  taken  of  the  Uw 
Mkd  eTidence  in  thi*  case,  we  otder  that  decree 
t»  be  affirmed. 
Decree  oi  the  Circuit  Court  affirmed,  with 


KU  AYBES  and  Thomas  N.  Niles,  Complain- 
aata  on  Cross  BUI,  Appellants, 
v. 
WTBAM  CARVEB,  Joseph  W.  Matthews,  James 
Brown,  Jacob  Thompson,  John  P.  Jones,  Wil- 
liam U.  Dukes,  and  John  V.  Bradford. 

(See  S.  a  17  How.  691-596.) 
Jurisdiction — final  decree— what  is  not. 

nie  complainant  soasbt  to  ettabltsb  an  eqoltable 
title  to  large  tracts  of  public  lands  In  Hlsslisippl ; 
barloK  offered  to  comply,  as  be  alleges,  with  tbe 
law  proTtdlng  for  tbe  entry  and  porchase  at  pri- 
vate aale  of  tbe  sereral  tracts,  bat  was  prerented 
from  me  king  tbe  entries  and  obtaining  the  neces- 
saiy  certlScates  by  tbe  Illegal  and  unwarranted 
acts  of  tbe  register  and  receiver  at  tbe  Land  Office. 
The  bill  Is  fUed  against  tbe  defendants,  who  had 
■abseauently  entered  and  paid  for  tbe  land,  ob- 
tained the  necessary  certlncates,  and  upon  wblcb 
patents  hare  since  been  Issued. 

The  defendants  are  alleged  to  be  Terr  nnmerons, 
and  tbe  court  below  dispensed  with  the  neceeslty 
of  making  all  of  them  parties;  and  directed  that 
tbelr  Interests  should  be  represented  by  seren  of 
Umbb,  on  whom  process  wss  directed  to  be  served. 

After  answer  served,  two  of  these  defendants 
flle(l  a  cross  bill,  setting  up  title  to  tbe  lands  In 
dlssote  psramoont  to  that  of  their  co-defendants, 
and  asked  a  decree  to  that  effect,  which  cross  bill 
the  court  below,  on  demurrer,  dismissed. 

Held  tbst  tbe  decree  on  tbe  cross  bill,  of  the 
eoort  below.  Is  not  a  final  decree  In  the  suit,  and 
sot  tbe  sabject  of  an  appeal  to  this  court.  Tbe  ap- 
peal  Is  therefore  dismissed  for  want  of  Jurlsdlc- 

Tbe  decree  disposes  of  a  proceeding  simply  Inci- 
dental, and  can  only  be  reviewed  on  appeal  from 
the  final  decree  disposing  of  the  whole  case. 

Argned  Jan.  2,  18S6.    Decided  March  3,  18SS. 

APPEAL    from    the    District    Court    of    the 
United  States  for  the  Northern  District  of 
Mississippi. 

Tbe  case  is  stated  by  the  court. 

Mr.  S.  Adams,  for  the  appellants: 

This  court  has  jurisdiction,  because  this  is  • 
eroas  bilL 

A  cross  bill  may  be  filed  in  the  United  States 
eoarts.  8  Cond.  R.  304.  If  these  courts  en- 
tertain cross  bills,  they  must  be  governed  by 
the  roles  which  govern  courts  of  equity  gener- 
ally.   Story  on  Const.  008,  sec.  855.- 

A  eroas  bill  is  ^proper  when  necessary  for  the 
parpoae  of  "making  a  complete  decree  between 
all  the  parties,  the  plaintiff  and  defendant,  and 
bringing  every  matter  in  dispute  completely 
before  the  court." 

Story,  Eq.  PI.  p.  415,  sm!8.  391,  392,  A,  396; 
lUtf.  122-124;  Dan.  Ch.  Pr.  1742-1747. 

It  to  a  mode  of  defense. 

Story's  Eq.  PL  416,  sec  393;  419,  sec.  399. 

In  Dnnn  t.  Clarke,  8  Pet.  1,  an  injunction  of 
•  judgment  at  law  was  allowed,  -although  all 
pwtiea  were  citizens  of  the  same  state.  The 
eonrt  there  say  that  the  injunction  "is  not  an 
original  suit,"  and  that  where  jurisdiction  has 
ooee  attached,  no  change  in  residence  or  condi- 
tion of  the  parties  can  take  it  away. 

See,  alao,  U.  8.  t.  Myers,  2  Brook  0.  0. 
SIC 
ISIhCd. 


Mr.  C.  CnahiaK,  for  appellees: 

The  court  is  without  jurisdiction;  Ayres  and 
Niles  are  citizens  of  the  same  State  and  dis- 
trict as  the  defendants,  Brown,  Jones,  Thomp- 
son, Duke,  and.  others;  and  therefore  the 
United  States  District  Court  had  no  jurisdic- 
tion to  hear  and  determine  the  case  made  by 
their  bill.  As  between  Ayres  and  Niles,  and 
Carver,  it  may  be  pretended  that  the  cross  bill 
is  a  continuation  of  the  proceedings  under  the 
original  bill.  In  a  proper  case  it  might  be 
necessary  to  a  proper  determination  of  the 
original  suit,  but  this  is  clearly  otherwise  as  to 
the  co-defendants  of  Ayres  and  Niles.  As  to 
them,  the  cross  bill  is  a  new  suit,  instituted  to 
deteimine  questions  in  which  the  original 
claimant  has  no  interest,  and  which  are  not 
necessarily  involved  in  their  controversy  with 
him.  Opposing  claims  are  controverted  be- 
tween citizens  of  the  same  state,  and  the  ques- 
tion of  the  superiority  of  one  over  the  other, 
forms  no  portion  of  issue  in  the  original  suit, 
and  its  determination  cannot  govern  the  con- 
troversy under  it.  Should  Ayres  and  Niles 
defeat  all  their  co-defendants,  it  would  not  de- 
termine their  issue  with  Carver  in  their  favor, 
nor  if  they  were  beaten  would  it  settle  it 
against  them.  Their  co-defendants,  Ayres 
and  Niles,  are  attempting  to  settle  a  new  and 
distinct  controversy,  the  latter  claiming  under 
Indian  deeds,  and  the  former  imder  govern- 
ment patents.  This  cross  bill  is  not  admitted 
to  be  used  as  a  defense,  but  to  assert  and 
secure  rights  claimed  by  others.  Hence,  the 
cross  bill  is  clearly  a  new  and  distinct  suit,  in- 
stituted by  two  citizens  of  Mississippi  against 
other  citizens  of  the  same  State,  of  which  the 
United  States  court  had  no  jurisdiction. 


Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
em  District  of  Mississippi. 

A  bill  was  filed  by  Hiram  Carver,  of  the 
State  of  Alabama,  against  Joseph  W.  Mat- 
thews, of  Mississippi,  and  some  two  hundred 
others,  part  of  them  residents  of  this  State, 
part  of  Tennessee,  but  most  of  them  without 
any  residence  mentioned,  setting  forth  the 
Treaty  made  with  the  Chickasaw  tribe  of  In- 
dians at  Pontotoc  Creek,  in  1832,  confirmed  in 
1833,  by  which  said  tribe  ceded  to  the  govern- 
ment all  their  lands  east  of  the  Mississippi 
River;  and  also  a  Treaty  with  the  same  triM, 
24th  May,  1884,  confirmed  Ist  July,  the  same 
year,  modifying  the  provisions  of  the  first  one; 
which  Treaties  provided  for  certain  reserva- 
tions of  land  to  be  granted  in  fee  to  the  heads 
of  Indian  families;  and  for  the  survey  and 
sale  of  the  residue,  as  in  the  case  of  the  other 
public  lands,  with  this  difference:  that  the 
lands  remaining  undisposed  of  at  public  sale, 
should  be  liable  to  private  entry,  at  $125  per 
acre,  for  the  first  year  thereafter;  at  $1  the 
second;  at  50  cents  the  third;  at  25  eents  the 
fourth;  and  thereafter  at  12}  cents  per  acre. 

The  bill  further  states,  that  down  to  Janu- 
ary, 1843,  there  remained  subject  to  private 
entry,  at  12}  eents  per  acre,  several  tract*  of 
iMid  particularly  set  forth  in  *  schedule  aa- 
nexed;  and  that  on  that  day  the  oomplainaat 
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offered  to  purchase,  at  the  Land  Office,  all  the 
lands  described  in  the  aforesaid  schedule,  at 
the  price  of  12}  cents  per  acre;  and  for  this 
purpose  made  an  application  to  A.  J.  Edmond- 
80n,  the  Register  oi  said  Land  Office,  but  tliat 
the  said  Register  illegally  refused  to  permit  him 
to  make  the  said  purchase;  that  he  also  ten- 
dered'to  J.  F.  Wray,  the  receiver,  the  amount 
of  the  purchase  money  for  the  tracts  he  had 
thus  applied  to  enter,  but  that  he  refused  to  re- 
ceive the  money  or  issue  the  proper  certificates. 
593*]  *The  complainant  further  states,  that 
■ince  his  application,  as  above  set  forth,  the 
register  and  receiver  have  permitted  the  de- 
fendants to  enter  and  purchase  the  several 
tracts,  in  sections  and  subdivisions,  and  at  the 
times  mentioned  in  the  schedule  above  referred 
to;  and  charging  that  the  said  defendants  bad 
notice  of  the  rights  and  equities  of  the  com- 
plainant at  the  time. 

The  complainant  then  prays  to  make  all  the 
defendants,  before  enumerated,  parties  to  the 
bill;  and  as  they  are  very  numerous,  that  the 
oourt  will  designate  a  small  portion  of  them 
to  represent  the  whole  body,  and  upon  whom 
personal  service  of  the  subpoena  shall  be  made. 
And  further,  that  the  several  entries  and  pur- 
chases made  by  the  defendants  be  set  aside; 
and  that  the  complainant  be  permitted  to  en- 
ter and  purchase  the  several  tracts  at  the  price 
of  12}  cents  per  acre,  or  that  the  defendants 
be  decreed  to  convey  the  same  to  the  com- 
plainant, and  to  deliver  up  the  possession. 

It  appears  from  the  record,  the  court,  on  the 
application  of  the  complainant,  ordered  that 
the  cause  should  proceed  against  seven  of  the 
defendants,  James  Brown,  Jacob  Thompson, 
John  P.  Jonea,  William  H.  Duke,  John  D. 
Bradford,  Thomas  N.  Niles,  and  Eli  Ayres, 
and  upon  whom  process  was  afterwards  served, 
and  who  appeared  in  said  cause. 

Separate  answers  were  put  in  by  these  de- 
fendants, setting  forth  the  entry  and  purchase 
at  private  sale  from  the  register  and  receiver 
of  the  several  portions  of  the  tract  claimed  by 
each  of  them,  and  aim  patents  for  the  same 
from  the  government.  To  which  answers  rep- 
lications were  filed. 

It  further  appears  from  the  record,  that  at 
this  stage  of  the  proceedings;  Thomas  N.  Niles 
and  EH  Ayres,  two  of  the  defendants,  filed  a 
cross  bill,  against  the  complainant.  Carver,  and 
all  of  their  numerous  co-defendants,  setting 
forth  the  substance  of  the  original  bill,  and 
then  charging  that  they  had  obtained  a  title  to 
the  several  tracts  in  controversy,  or  to  portions 
of  them,  long  prior  to  the  title  claimed  by  their 
co-defendants,  setting  forth  also  particularly 
the  source  of  title.  They  pray  that  this  cross 
bill  may  be  heard  at  the  same  time  with  the 
original  bill  of  Carver,  and  that  any  claim  he 
may  set  up  to  the  several  tracts  of  land  claimed 
by  them  in  the  cross  bill,  may  be  set  aside  and 
annulled;  also,  that  the  other  defendants  to 
the  cross  bill  be  required  to  produce  their  pat- 
ents to  any  and  all  of  the  lands  claimed  by 
them;  that  they  may  be  canceled,  and  that 
possession  be  delivered  to  the  complainants. 

It  further  appears  from  the  record,  that 
afterwards  the  complainants  moved  the  court 
that  the  five  co-defendants,  who  had  appeared 
in  the  original  bill,  and  the  complainant  in  that 
bill,  be  made  defendants  to  represent  the  other 


defendants  mentioned,  'as  they  are  so  [*594 
numerous  as  to  render  it  inconvenient  to  make 
all  of  them  parties  to  the  suit;  which  motion 
was  granted. 

These  defendants  were  afterwards  personally 
served  with  process,  or  appeared  in  the  cause, 
and  demurred  to  the  cross  bill;  which  demur- 
rer was  sustained  by  the  court,  and  the  bill 
dismissed.  The  case  is  now  before  us  on  an 
appeal  from  this  decree. 

It  will  have  been  seen  from  the  brief  refer- 
ence to  the  original  bill  in  this  case,  that  Car- 
ver,  the  complainant,  sought  to  establish  an 
equitable  title  to  large  tracts  of  the  publio 
lands,  which  had  been  laid  off  in  townships, 
ranges  and  sections,  situate  in  the  State  of  Mis- 
sissippi; having  offered  to  comply,  as  he  al- 
leges, with  the  law  providing  for  the  entry  and 
purchase  at  private  sale  of  the  several  tracts, 
but  was  prevented  from  making  the  entries  and 
from  obtaining  the  necessary  certificates,  by 
the  illegal  and  unwarranted  acts  of  the  regis- 
ter and  receiver  at  the  Land  Office.  The  bill  is 
filed  against  the  defendants,  who  had  subse- 
quently entered  and  paid  for  the  land,  ob- 
tained the  necessary  certificates,  and  upon 
which  patents  have  been  issued. 

The  defendants  are  alleged  to  be  very  nu- 
merous, and  for  this  reason  the  court  below 
dispensed  with  the  necessity  of  making  all  of 
them  parties;  and  directed  that  their  interest 
should  be  represented  by  some  seven  of  them, 
on  whom  process  was  directed  to  be  served. 

Without  intending  to  express  any  definitive 
opinion  in  this  matter,  we  must  say  that  it  is 
difficult  to  see  any  interest  or  estate  in  common 
among  these  several  defendants  that  would  au- 
thorize the  rights  of  the  absent  parties  to  be 
represented  in  the  litigation  by  those  upon 
whom  process  has  been  served,  and  who  have 
appeared  to  defend  the  suit.  Their  title  to  the 
land  claimed,  by  the  complainant,  is  separate 
and  independent,  without  anything  in  common, 
it  would  seem,  that  could  have  the  effect  to 
make  a  decree  against  one,  binding  upon  the 
others,  or  even  require  them  to  join  in  the  de- 
fense. Smith  et  al.  v.  Swormstedt  et  al.  16 
How.  288.  We  do  not  intend,  however,  to  pur- 
sue this  branch  of  the  case. 

As  it  respects  the  cross  bill,  it  may  be  proper 
to  observe  that  the  matters  sought  to  be 
brought  into  the  controversy-between  the  com- 
plainants in  that,  and  their  co-defendants,  do 
not  seem  to  have  any  connection  with  the  mat- 
ters in  controversy  with  the  complainant  in  the 
original  bill.  Nor  is  it  perceived  that  he  has 
any  interest  or  concern  in  that  controversy. 
These  two  complainants  in  the  cross  bill  set  np 
a  title  to  the  lands  in  dispute,  which,  they  in- 
sist, is  paramount  to  that  of  their  co-defend- 
ants, and  seek  to  obtain  a  decree  to  that  ef- 
fect, and  to  have  the  possession  delivered  to 
them.  This  is  a  litigation  exclusively  between 
these  parties,  and  with  which  the  complainants 
*in  the  original  bill  should  not  be  em-  [*B95 
barrassed,  or  the  record  incumbered.  The  same 
matter  has  been  set  up  in  their  answer  to  the 
original  bill  against  the  equitable  title  claimed 
by  the  complainant,  presenting  the  only  issue 
in  which  he  is  interested,  and  upon  which  the 
questions  between  them  can  be  heard  and  de- 
termined. 

A  cross  bill  is  brought  by  m  defendant  In  a 
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■ait  agaiittt  the  plaintiff  in  the  same  suit,  or 
•gkinst  other  defendants  in  the  same  suit,  or 
•gainst  both,  touching  the  matters  in  question 
in  the  original  bill.  It  is  brought  either  to  ob- 
tain a  discovery  of  facts  in  aid  of  the  defense 
to  the  original  bill,  or  to  obtain  full  and  com- 
[dete  relief  to  all  parties,  as  to  the  matters 
charged  in  the  original  bill. 

It  should  not  introduce  new  and  distinct 
matters  not  embraced  in  the  original  bill,  as 
they  cannot  be  properly  examined  in  that  suit, 
but  constitute  the  subject  matter  of  an  original 
independent  suit.  The  cross  bill  is  auxiliary 
to  the  proceeding  in  the  original  suit  and  a  de- 
pendency upon  it. 

It  is  said  by  Lord  Hardwicke,  that  both  the 
original  and  the  cross  bill  constitute  but  one 
suit,  so  intimately  are  they  connected  together. 
Field  V.  Schieffelin,  7  Johns.  Ch.  262. 
The  office  of  a  cross  bill  has  been  very  fully 
discussed  at  this  term  by  Mr.  Justice  Curtis,  in 
the  case  of  Victoire  Shields  et  al.  t.  Barrow, 
and  I  need  not  therefore  pursue  it,  but  refer 
only  to  that  opinion  for  the  true  doctrine  on 
the  subject. 

It  is  manifest,  from  this  brief  reference  to 
the  doctrine,  that  any  decision  or  decree  in 
the  proceedings  upon  the  cross  bill  is  not  a 
final  decree  in  the  suit,  and  therefore  not  the 
subject  of  an  appeal  to  this  court,  under  the 
22d  section  of  the  Judiciary  Act.  The  decree, 
whether  maintaining  or  dismissing  the  bill,  dis- 
poses of  a  proceeding  simply  incidental  to  the 
principal  nutter  in  litigation,  and  can  only  be 
reviewed  on  an  appeal  from  the  final  decree 
disposing  of  the  whole  case.  That  appeal 
brings  up  all  the  proceedings  for  re-examina- 
tions  when  the  party  aggrieved  by  any  deter- 
mination in  respect  to  tli«  cross  bill  has  the  op- 
portunity to  review  it,  as  in  the  case  of  any 
other  interlocutory  proceeding  in  the  case. 

For  these  reasons  the  appeal  in  this  ease 
most  be  dismissed,  for  want  of  jurisdiction,  and 
tlie  case  remanded  to  the  court  below. 


Mr.  Justice  Catron: 

In  this  instance,  the  bill  and  cross  bill  are 
596*]  but  one  suit,  and  'ought  regularly  to 
have  been  heard  at  the  same  time,  and  if  an 
appeal  was  prosecuted  from  the  decree  to  this 
court,  by  any  party  who  supposed  himself  to  be 
aggrieved,  the  whole  suit  would  necessarily 
be  brouf^t  up. 

Here  the  cross  bill  was  heard  and  dismissed, 
pending  the  original  suit  of  which  it  was  part. 
The  decree  pronounced  was  partial;  and  as  no 
appeal  lies  from  any  but  a  final  decree,  and 
this  decree  not  being  final,  the  consequence  is 
that  this  eourt  has  no  jurisdiction  to  examine 
the  merits  presented  and  insisted  on  in  the  ar- 
gument.   All  that  we  can  properly  do  is  to  dis- 
nuss  the  appeal,  because  it  brought  up  noth- 
injt-    Now,  as  to  the  matters  discussed  in  the 
opinion  just  delivered,  founded  on  a  copy  of 
the  proceedings   had  below,  and  filed  in  this 
court,  I  can  only  say  that  I  have  no  opinion  in 
regard  to  them,  never  having  even   read  the 
reeord  farther    than    to    ascertain    that    this 
amrt  had  no  jurisdiction  in  the  supposed  case 
1       proented  to  us.  I  therefore  concur  in  the  judg- 
ment that  the  case  shall  be  dismissed  for  want 
of  jurisdiction,  without  going  further, 
t  Cause  diamiaaed  for  want  of  jurisdiction. 

itliied. 


THE  STATE  OF  FLORIDA,   Complainant, 

T. 

THE  STATE  OF  GEORGIA. 

(See  S.  C.  17  How.  478-625.) 

Boundary  between  States — appearance  by  Unit* 
cd   States — practice. 

In  a  bill  filed  In  this  court  by  the  State  of  ITIor- 
Ida  against  the  State  of  Georgia  to  establish  a 
boundary  between  them,  the  Attorney-General 
Bled  an  Information,  and  moved  to  intervene  on  be- 
half of  the  United  States.  Held  that  the  Attor- 
ney-General may  intervene  and  appear  in  behalf 
of  the  United  States,  adduce  evidence  written  and 
parol,  examine  witneases,  and  be  heard  on  the  ar- 
gument, without  malting  the  United  States  a  party, 
in  the  technical  sense  of  the  term. 

He  will  have  no  right  to  Interfere  In  the  plead- 
ing, evidence,  or  admisslona  of  the  States,  or  of 
either  of  them. 

In  deciding  on  the  boundary  line,  the  court  will 
consider  the  evidence  offered  by  the  United  States, 
or  either  of  the  States. 

The  United  States  being  neither  plaintiff  nor  de- 
fendant, are  not  liable  to  a  Judgment  against  them, 
nor  entitled  to  one  in  their  favor. 

Argued  Jan.  9,  185S.     Decided  Mar.  0,  1865. 

ON  MOTION  of  Mr.  Attorney-General  Gush- 
ing to  intervene  in  behalf  of  the  United 
States. 

Now,  on  the  15th  day  of  December,  1854, 
Caleb  Gushing,  Attorney-General  of  the  United 
States,  in  his  proper  person  comes  here  into  the 
court,  and  for  the  said  United  States  gives 
court  to  understand  and  be  informed,  that  a 
certain  bill  of  complaint  is  pending  in  said 
court,  by  or  in  behalf  of  the  State  of  Florida, 
complainant,  against  the  State  of  Georgia,  de- 
fendant, wherein  is  in  controversy  a  certain 
portion  of  the  boundary  line  between  said 
States,  and  of  the  lands  contiguous  thereto. 

That  by  Mariano  De  Papy,  the  Attorney. 
General  of  the  State  of  Florida,  formal  notice 
in  the  name  and  behalf  of  said  State  has  been 
given  to  the  United  States  that  the  matter  of 
said  bill  is  of  interest  and  concern  to  the  said 
United  SUtea. 

Whereupon,  and  in  consideration  of  the  in- 
terest and  concern  of  the  United  States  mani- 
estly  apparent  in  said  bill  of  complaint,  the 
said  Attorney-General  of  the  United  States 
prays  the  consideration  of  the  court  here,  and 
moves  the  court  that  he  be  permitted  to  appear 
in  said  case,  and  be  heard  in  behalf  of  the 
United  States,  in  such  time  and  form  as  the 
court  shall  order. 

Mr.  Cnshing,  in  favor  of  the  motion,  made 
the  following  argument: 

1.  Some  little  uncertainty  has  been  supposed 
to  remain  as  to  the  condition  and  circumstances 
of  intervention  in  this  court.  See  U.  S.  T. 
Patterson,  16  How.  10. 

2.  Intervention  is  the  generic  designation  in 
the  civil  law,  of  the  various  technical  processes, 
by  which,  when  a  suit  is  pending  between  two 
parties,  a  third  party  is  allowed  to  interpose  for 
the  assertion  of  some  collateral,  implicit  or  ul- 
terior right,  adverse  to  that  of  either  or  both 
of  the  others,  or  to  defend  a  responsibility  in- 
volved in  the  issue  of  the  controversy. 

Dig.  L.  42,  Tit.  I,  No.  63;  I.  L.  XLIX.  Tit. 
r,  No.  6;  Cod.  Jur.  Civ.  L.  VH.  Tit.  66,  Nos. 
1-4. 

3.  Under  proper  conditions  the  third  party 
may  intervene  by  the  civil  law,  vel  consentiente 
aut  desiderante  alterutro  litigantium,  vel  utro* 
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qu«  invito  et  reluctante,  Voet,  J.,  ad  Pandectaa, 
lib.  6,  Tit.  I,  sees.  34-38. 

4.  For  the  right  of  intervention  stands  upon 
the  rule  of  universal  justice,  that  res  inter  alios 

i'udicatas  aliis  praejudicare  non  debere.  Vinnii 
>artit.  Juris.  L.  4,  C.  47;  Calvin  Lex.  Jurid, 
S.  Voc. 

6.  This  doctrine,  as  one  of  high  equity,  enters 
into  all  the  jurisprudence  of  Christendom.  Ex- 
amples will  be  given  from  the  laws  only  of 
those  countries  of  Europe  whose  colonies  now 
constitute  the  United  States. 

6.  In  the  jurisprudence  of  Spain  intervention 
exists  by -the  name  of  terceria. 

The  intervener  is  called  tercer  opositor,  third 
party  opposing,  and  he  is  either  opositor  coad- 
yuvante,  appearing  in  aid  of  one  of  the  liti- 
gants, or  opositor  escluyente,  appearing  ad- 
versely. 

Kovis.  Recopil.  L.  11,  Tit.  28,  L.  16;  La 
Canada,  Jucios,  Civiles,  p.  369;  Tapia,  Febrero 
Novis,  Lib.  3,  Tit.  7;  Bohtnos,  Curia  Filipica, 
ed.  1853,  p.  176,  ed.  Mejicana,  p.  309;  ga- 
la, Derecho  de  Espana,  Tit.  12,  s.  6;  La  Sema, 
Procedimientos  Judiciales,  tom.  2,  p.  55;  £s- 
criche,  s.  Voce. 

7.  In  France  intervention  is  found  eo  nomine 
before  judgment,  and  afterwards,  under  that 
of  opposition   tierce. 

Code  de  Procedure  Civile,  Nos.  339-341,  Xos. 
474-479;  Dalloz.  Die.  s.  Voce;  Merlin,  Repert. 
a.  Voce.;  Id.  Recueil,  a.  Voce.  Louisiana  Code 
of  Pract.  n.  364. 

8.  In  the  Netherlands  intervention  ia  admit- 
ted eo  nomine.  Vander  Linden's  Institvtea  by 
Henry,  blc.  3,  a.  19. 

0.  In  England,  intervention  exists  eo  nomine 
in  Admiralty  and  Ecclesiastical  Law,  and  un- 
der other  names  in  statute,  common  law,  and 
equity  procedure. 

Bouvier's  Die.  s.  Voce.  see.  1;  In  Admiral- 
ty, Gierke's  prax.  Adm.  38,  see.  2;  In  Ecclesi- 
astical Law,  Creighton's  Ordo,  tit.  14;  Done- 
gal V.  Chichester,  3  Phillim.  Ecel.  586;  Chi- 
chester V.  Donegal,  1  Add.  EeoL  6,  6;  Rogers' 
Ecel.  L.  566. 

Sec.  3.  Intervention,  it  is  a£Brmed,  is  "un- 
known" to  the  courts  of  common  law  and  chan- 
cery.   Chitty's  Practice,  Vol.  IL  p.  492. 

But  that  assertion  is  an  error  of  words.  In- 
tervention is  the  generic  name  for  the  case 
where  a  third  person,  not  an  original  party  to 
the  suit,  intervenes,  that  is,  comes  in  between 
the  original  parties  to  assert  a  right  of  his  own. 
The  fact  exists  some  way  in  every  forum  in 
England. 

Ex.  Gr.  Bill  of  Interpleader  in  England  by 
SUt.  1  &  2  Wm.  IV.  ch.  69;  Chitty's  Prac. 
Vol.  n.  p.  343;  Ex.  Gr.  appearance  of  landlord 
to  defend  in  ejectment  by  11  Geo.  II.  ch.  9. 
See  Adams  on  Eject,  ch.  19,  sec.  6.  At  common 
law  without  Statute: 

Ex.  Gr.  As  in  the  case  of  a  warrantor 
vouched  in. 

Fitzherbert,  Nat.  Br.  Vol.  I.  p.  134;  Coke 
Lit.  101,  b;  Viner's  Abr.  Voucher,  h.  4. 

Sec.  6.  In  equity  is  the  familiar  example  of 
a  bill  of  interpleader. 

Daniel  Ch.  Pr.  by  Perkins,  ch.  32,  Vol.  HI. 
p.  1707;  Mitford's  Pleadines,  p.  164. 

But  cases  are  not  wanting  in  chancery  in 
which  the  court  allow  a  party  to  intervene 
irjtJiout  being  mad«  a  technical  party. 


Mitford's  Eq.  Pleadings,  p.  178;  Weld  t.  Boa- 
ham,  2  Sim.  ft  S.  p.  91 ;  Cockbum  v.  Thompson, 
16  Ves.  329;  Good  v.  Bliwit,  19  Ves.  336;  S.  & 
13  Ves.  397;  Angell  r.  Haddon,  1  Madd.  629; 
Dunch  V.  Kent,  1  Vem.  260. 

10.  All  these  rules  as  to  admiralty  and  eccle* 
siastical  proceedings  and  statute,  common  law 
and  equity  have  their  analogies  in  the  juris* 
prudence  of  the  United  States. 

Adm.  Rules  Sup.  C.  Nos.  34  and  43;  Conk- 
ling's  Adm.  p.  649,  862;  Bishop  on  Marriage, 
B.  314,  702;  Story's  Equity  Juris.  VtA.  VL  a. 
800;  Jackson's  Real  Actions,  p.  14. 

The  admissions  of  third  parties  in  equity 
prbceedings  frequently  without  being  mad* 
technical  parties  is  also  recognized  in  the  Unit- 
ed States  as  well  as  in  Eng^nd. 

Story's  Equity  pleadings,  p.  122;  Weat  T. 
Randall,  2  Mason,  196;  Wood  ▼.  Dummer,  3 
Mason,  317. 

11.  Thus  far  intervention  has  been  dealt 
with  as  a  question  between  private  persons.  It 
remains  to  apply  the  doctrine  to  the  action  of 
the  Attomey-GeneraL 

This  part  of  the  argument  will  be  confined 
to  proceedings  in  equity  in  England  or  Ireland 
and  in  the  United  States. 

12.  In  England  or  Ireland  the  Crown  is  heard 
in  chancery  as  follows: 

Sec.  1.  The  Crown  may  appear  by  the  At- 
torney-General in  reference  to  a  suit  pending, 
and  assert  any  rights  of  its  own,  collateral  tv 
the  case;  thai  is,  may  intervene  without  be- 
coming a  technical  party. 

Penn.  v.  Lord  Baltimore,  I  Ves.  Sr.  444, 
446;  Hovenden  t.  Annesley,  2  Sch.  tt  het.  007  • 
617. 

The  Attorney-General  v.  Mayor  of  Galway,  1 
Molloy,  95  (deciding  that  the  Solicitor-General 
may  appear  without  being  made  a  party). 

These  eases  are  particularly  applicable  to  the 
present  one. 

In  Penn  v.  Lord  Baltimore,  the  qneation  was 
of  the  boundaries  between  the  proprietary  ptov^ 
inces  of  Pennsylvania  and  Maryland. 

In  Hovenden  v.  Annesley,  the  question  was  of 
the  King's  fee  farmer  being  ousted,  under  aa 
alleged  prior  grant  from  the  Crown. 

Sec.  2.  And  where  the  result  of  the  suit  may 
prejudice  the  Crown  the  court  cannot  proceed, 
rege  inconsulto. 

Reeve  v.  Attorney-General,  2  Atk.  223;  Ho- 
venden V.  Annesley,  2  Sch.  A,  Lef.  607,  617. 

13.  In  the  United  States  the  following  steps 
of  induction  are  suggested,  in  support  of  the 
right  of  the  Attorney-General  to  appear  in  ths 
same  way  as  in  England  or  Ireland. 

Sec.  1.  The  Constitution  provides  that  *Hhe 
judicial  power  shall  extend  to  all  cases  in  law 
and  equity  arisinff  under  this  Constitution,  the 
laws  of  the  United  States  and  treaties  made,  or 
which  shall  be  made  under  their  authori^." 
Art.  3,  s.  6. 

Sec.  2.  The  word  "equity"  in  the  Constitu- 
tion, carries  with  it  le^l  consequences,  in  Tir- 
tue  of  which  the  jurisdiction  of  the  Supreme 
Court  in  equity  is  the  same  in  nature  and  ex- 
tent, and  so  far  as  applicable,  substantially  the 
same  in  doctrine  as  the  equity  jurisdiction  and 
principles  of  England. 

Gordon  v.  Hobart,  2  Sum.  401,  406;  Mayor  v. 
Foulkrod,  4  Wash.  C.  C.  364;  Fletcher  v.  Morey, 
2  Stoi7,  65;  Robinsoa  t.  Campbell,  S  Wheat. 
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212;  P»r80ii»  V.  Bedford,  3  Pet.  433;  U.  S.  v. 
HowUnd,  4  Wheat.  116;  Story  on  Const.  50G- 
tt44;  Story's  Ji^uity  Juris.  Vol.  I.  b.  67;  Laws 
U.  S.  courts,  p.  38,  note  1. 

Sec  3.  As  to  practice  and  procedure,  by  rule 
7,  the  Supreme  Court  has  declared  that  it  con- 
siders the  practice  of  the  courts  of  chancery  in 
England  as  affording  "outlines  for  its  own 
practice."    2  Uall.  411. 

This  rule  of  the  Supreme  Court  was  promul- 
gated on  the  8tb  of  August,  1791.  See  Rule 
Book. 

This  court  had  full  power  to  make  such  a 
rule  either  in  virtue  of  its  constitutional  juris- 
diction or  by  act  of  Congress.  See  Act  of  Sept. 
24,  1789,  8.  17;  1  Stat,  at  L.  83. 

Sec.  4.  The  temporary  Process  Acts  of  Con- 
gress of  1789  and  1791,  which  severally  expired 
by  their  own  limitation,  had  prescribed  that 
the  forms  of  process  in  equity  as  well  as  ad- 
miralty should  be  "according  to  the  course  of 
civil  law."      1  Stat,  at  L.  93,  191. 

That  was  giving  a  generic  rule  instead  of  a 
•pecific  one,  for  the  doctrines  and  processes  of 
admiralty  and  equity,  though  they  have  their 
source  alike  in  the  civil  law,  yet  are  separate 
streams  flowing  from  the  same  fountain,  and 
each  in  many  respects  differing  from  the  other. 
Thus   two  different   States   in   Europe,  com- 
posed of  fragments  of  the  Roman  Empire  may 
Dave  the  civil  law  for  the  foundation  of  their 
jurisprudence,  and  yet  each  have  added  there- 
to distinct   and   varying   usages   of   its   own. 
Brown's  Civil  Law,  ch.  1.    Processes  in  admir- 
alty or  ecfuity  are  not  identical,  though  both 
are  according  to  the  civil  law. 

This  want  of  specific  definition  and  conse- 
quent vagueness  of  the  previous  acts  was  cor- 
r«t»d  by  the  Process  Act  of  1792,  which  pro- 
vided that  the  proceedings  in  equity  and  ad- 
miralty should  be  "according  to  the  principles, 
niln  snd  usages  which  belong  to  courts  of 
njnity  and  to  courts  of  admiralty  respectively, 
u  contradistinguished  from  courts  of  common 
law;"  subject  of  course  to  such  alterations  and 
modifications  as  the  competent  courts  of  the 
United  States  may  in  their  discretion  deem  ex- 
pedient.    1  Stat,  at  L.  276. 

The  Statute  does  not  say  "courts  of  equity 
and  courts  of  admiralty"  in  England,  but  that 
is  what  it   signifies. 

Hind  V.  Vattier,  6  Pet.  398;  Manro  v.  Almei- 
d».  10  Wheat.  473. 

Bat  it  is  the  equity  practice  of  the  courts  of 
chancery  proper,  not  of  the  courts  or  exchequer, 
which  is  observed  in  the  courts  of  the  United 
SUtes. 

Smith  v.  Bumham,  2  Sum.  612;  see,  also, 
Story  V.  Livingston,  13  Pet.  359.  368;  Rhode 
hland  v.  Massachusetts,  12  Pet.  667,  736,  739; 
8.  C.  14  Pet.  210,  256. 

See.  S.  The  practice  of  the  courts  of  chan- 
cery of  England  is  adopted  here,  not  without 
qutlifleation,  and  only  so  far  as  it  may  reason- 
tblj  be  applied  consistently  with  local  circum- 
itiaees;  and  its  rules  are  analogies  rather  than 
positive  rules  in  the  United  States. 

Rules  of  the  circuit  courts  in  equity  passim 
Hid  especially  Rule  90. 
F.meraon  v.  Davies,  1  Wood.  &,  M.  21,  24. 
See.  6.  There  is  allusion  in  one  case  to  the 
queation  how  far  the  English  law  as  to  public 
elurities  applies  in  the  United  States,  and  what 
It  Led. 


are  the  relations  of  the  Attorney-General  to 
such  a  question  here,  but  the  point  is  not  ma- 
terial to  the  present  matter. 

See  Baptist  Association  v.  Hart's  Ex'rs,  4 
Wheat.  1. 

Sec.  7.  From  the  general  premises  adduced  it 
follows  that,  there  being  no  express  rule  or  de- 
cision of  this  court  to  the  contrary,  the  Attor- 
ney-General may  in  equity  intervene  here  for 
the  United  States  in  the  same  manner  that  he 
does  for  the  Crown  in  England  in  the  High 
Court  in  Chancery,  unless  there  be  something 
in  the  Constitution  or  in  Acts  of  Congress  to 
forbid. 

14.  Analysis  of  the  theory  of  the  Constitu- 
tion and  of  the  relation  of  the  general  govern- 
ment to  a  case  like  this  will  show,  that  instead 
of  its  being  forbidden  here,  stronger  reasons 
exist  for  the  proposed  form  of  intervention  by 
the  Attorney-General  here  than  in  England. 

Sec.  1.  The  Act  of  Congress  establishing  the 
office  of  Attorney-General  makes  it  his  duty 
"to  prosecute  and  conduct  all  suits  in  the  Su- 
preme Court  in  which  the  United  States  shall 
be  concerned." 

1  Stat,  at  L.  93. 

The  cases  are  all  "in  which  the  United  States 
shall  be  concerned;"  not  suits  in  which  the 
United  States  are  a  party  eo  nomine,  but  in 
which  they  are  "concerned." 

He  is  "to  prosecute  and  conduct"  such  suits. 

These  words  very  imperfectly  describe  his 
duties.  In  truth,  he  is  to  appear  in  all  cases  be- 
fore this  court  in  which  the  United  States  are 
concerned,  and  represent  the  rights  or  inter- 
ests of  the  I'nited  States  in  such  mode  and  in 
such  relation  to  each  case  as  the  rules  of  law 
may  in  the  judgment  of  this  court  authorise 
and  prescribe. 

Thus,  in  suits  against  collectors  of  customs, 
for  alleged  unlawful  levy  of  duties,  the  Attor- 
ney-General defends  in  the  name  of  the  Col- 
lector. 

Ex.  Gr.,  in  Ring  v.  Maxwell,  17  How.  147, 
of  this  term,  he  appears  for  the  defendant 
nominally,  but  in  fact  for  the  United  States. 

So  where  in  a  plea  of  land  between  two  indi- 
viduals the  United  States  are  concerned  as 
grantor  of  one  of  them,  he  appears  through 
that  party. 

Ex.  Gr.,  at  the  last  term  in  Renault's  Heirs 
V.  Ruggles,  16  How.  242,  in  Choteau  v.  Molony, 
16  How.  203,  and  in  Clark  v.  Braden,  16  How. 
635,  the  Alagon  Grant. 

So  even  where  the  United  States  are  the  nom- 
inal plaintiffs  but  some  private  person  pursues 
his  remedy  by  mandamus  in  their  name,  but 
the  United  States  are  "concerned"  in  the  case 
of  the  defendant,  the  Attorney -General  appears 
in  the  name  of  the  latter,  but  really  for  the 
United  States. 

Ex.  Gr.,  Kendall  v.  U.  8.  12  Pet.  624,  and 
Decatur  v.  Paulding,  14  Pet.  497.  So,  also  the 
present  term  in  the  case  of  the  U.  S.  v.  Guth- 
rie. 17  How.  284. 

These  facts  constitute  a  recognition  of  a  right 
of  intervention  by  the  Attorney-General  in 
suits  to  which  the  United  States  are  not  a 
party,  but  in  which  they  are  "concerned,"  and 
show  that  the  right  here  is  maintained  not  only 
by  precedents  in  chancery  or  usage  as  in  Eng- 
land, but  also  in  virtue  of  express  terms  of 


Acta  of  Congress. 
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Sec.  2.  If  the  Government  cannot  be  heard 
iu  this  case  bjr  intervention  it  cannot  be  beard 
at  all. 

The  United  States  cannot  be  made  a  party  in 
any  form  to  an  original  suit  in  this  court  be- 
tween two  states. 

The  entire  clause  of  the  Constitution  as  to 
this  (a  portion  of  which  has  been  quoted  be- 
fore)   is   as   follows: 

"The  judicial  power  shall  extend  to  all  cases 
in  law  and  equity  arising  under  the  Constitu- 
tion, the  laws  of  the  United  States  and  treaties 
made  or  which  shall  be  made  under  their  au- 
thority; to  all  cases  affecting  ambassadors, 
other  public  ministers  and  consuls;  to  all  cases 
of  admiralty  and  maritime  jurisdiction;  to 
controversies  to  which  the  United  States  shall 
be  a  party;  to  controversies  between  two  or 
more  states;  between  a  state  and  citizens  of 
another  state;  between  citizens  of  different 
states;  between  citizens  of  the  same  state 
claiming  lands  tmder  grants  of  different  states, 
and  between  a  state,  or  the  citizens  thereof, 
and  foreign  states,  citizens  or  subjects. 

In  all  cases  affecting  ambassadors,  other 
public  ministers  and  consuls,  and  those  in 
which  a  state  shall  be  a  party,  the  Supreme 
Court  shall  have  original  jurisdiction,  in  all 
the  other  cases  before  mentioned,  the  Supreme 
Court  shall  have  appellate  jurisdiction  both  as 
to  law  and  faot,  with  such  exceptions  and 
under  such  regulations  as  the  Congress  shall 
make." 

In  construction  of  this  it  is  well  settled  that 
no  suit  lies  against  the  United  States  as  a 
technical  party  defendant. 

The  Federalist,  No.  81 ;  2  Story  on  Constitu- 
tion, sec.  1675;  Cohens  v.  State  of  Virginia,  6 
Wheat.  411,  412;  Sargent  on  the  Const.  45,  927. 

In  this  case,  it  being  an  original  action,  the 
court  can  have  jurisdiction  of  the  United  States 
only  by  the  government  voluntarily  appearing 
as  plaintiff  or  defendant. 

But  if  the  United  States  enter  the  suit  as  a 
technical  party  plaintiff,  by  bill  of  interpleader 
or  otherwise,  that  would  be  to  put  an  end  to 
the  suit,  according  to  the  constitutional  doc- 
trine of  parties. 

The  court  has  jurisdiction  in  this  case  only 
in  virtue  of  the  clause  of  the  Constitution 
which  authorizes  it  to  adjudicate  on  "contro- 
versies between  two  or  more  states." 

To  be  sure,  afterwards  it  is  said,  that  "in  all 
cases  ...  in  which  a  state  shall  be 
party  the  Supreme  Court  shall  have  original 
jurisdiction."  But  this  is  not  the  delegation  of 
a  new  class  of  jurisdictions  as  to  subject  mat- 
ter. The  clauses  are  to  be  taken  together  so 
as  to  signify  that  the  original  jurisdiction  shall 
embrace  either  of  the  foregoing  enumerated 
cases  in  which  the  jurisdiction  attaches  to  a 
state. 

The  court  is  not  empowered  by  the  Consti- 
tution to  entertain  an  original  suit  between 
the  United  States  and  a  state,  or  the  United 
States  and  two  states. 

It  it  the  settled  rule  of  law  that  where 
the  jurisdiction  of  the  courts  of  the  United 
States  depends  on  the  character  of  the  parties, 
and  each  party,  either  plaintiff  or  defendant, 
consists  of  a  number  of  individuals,  each  one 
must  be  competent  to  sue  or  be  sued  in  those 
eourtu;  and  otherwise  jurisdiction  cannot  be 
0ntertained. 
1J»M 


Ward  V.  Arredondo,  Payne  C.  C.  410;  Straw- 
bridge  v.  Curtiss,  3  Cr.  267 ;  Wonnley  v.  Worm- 
ley,  8  Wheat.  421,  451,  and  note;  Conklin's 
Jurisdiction,  p.  77 ;  Curtis  on  Jurisdiction,  Vol. 
1.  s.  74. 

Of  course  the  right  now  claimed  for  the 
United  States  is  a  necessity  of  justice. 

16.  If  there  were  no  precedents  to  justify 
the  right  claimed  for  the  Attorney-General, 
then  the  court  should  make  one. 

Taylor  v.  Salmon,  4  Mylne  &  C.  141. 

This  court  has  repeatedly  decided  that  U 
has  ample  power  to  regulate  chancery  practice 
for  the  new  and  purely  American  question  of 
suits  in  equity  between  states,  subject  of  course 
to  the  control  of  Congress  in  this  respect. 

Grayson  v.  State  of  Virginia,  3  Dall.  320; 
Huger  V.  State  of  South  Carolina,  3  Dall.  339; 
State  of  New  York  v.  State  of  Connecticut,  4 
Dall.  1;  State  of  New  Jersey  v.  State  of  New 
York,  6  Pet.  283;  State  of  Rhode  Island  v. 
State  of  Massachusetts.  12  Pet.  657. 

It  can  as  well  provide  rules  in  equity,  ac- 
cording to  the  exigencies  of  the  case,  for  this 
first  example  of  the  more  complex  contingency 
of  the  collateral  interest  of  the  United  States, 
in  a  suit  between  two  states,  as  it  could  for 
the  primary  and  simple  contingency  of  the 
suit  between  two  states. 

16.  It  will  not  answer  to  say  that  the  United 
States  may  appear  in  the  name  of  the  State 
of  Florida. 

Sec.  1.  If  BO,  then  the  condition  of  the  United 
States  in  the  premises  is  precarious,  depending 
on  the  discretion  of  the  State  of  Florida,  or  of 
any  other  state  which  may  stand  in  like  cir- 
cumstances. 

Self-defense  on  the  part  of  the  government 
will  no  longer  be  its  right,  but  a  favor  to  be 
granted  or  withheld  by  any  litigant  state.  The 
essence  of  a  right  is,  that  it  may  be  exercised 
contentiously,  adversely. 

Sec.  2.  The  proposed  appearance  for  the 
United  States  is  not  a  volunteer  act;  for  the 
State  of  Florida  demands  of  the  general  gov- 
ernment to  intervene. 

But  a  case  might  arise  in  which  neither  of 
two  or  more  litigant  states  desired  the  pres- 
ence of  the  United  States. 

The  matter  before  the  court  is  therefore  of  a 
legal  principle  to  be  determined,  not  of  a  priv- 
ilege to  be  conceded,  or  of  one  enjoyed  indi- 
rectly under  favor  of  a  state. 

Sec.  3.  Nor  is  the  possibility  of  distinct  and 
separate  rights  on  the  part  of  the  United 
States  a  suggestion  or  a  supposition  merely. 

The  United  States  have  granted  certain  lands 
by  patent  to  individuals,  or  by  statute  cession 
to  Florida,  which,  according  to  the  claims  of 
Georgia,  belong  to  her,  not  to  the  United 
States.  Here  is  responsibility  of  the  latter  to 
its  grantees. 

The  warrantor  comes  in  because  of  his  re- 
sponsibility to  his  grantee,  but  also  in  order  to 
see  that  the  rase  is  fully  and  well  tried  with  all 
just  defenses  fully  before  the  court,  either 
technical  or  on  the  merits. 

Sec.  4.  The  rights  of  the  United  States  might 
be  prejudiced  in  a  suit  between  two  states 
through  the  forms  of  law. 

The  Constitution  provides  (art.  4,  sec  3)  m 
follows: 

"3.  New  states  may  be  admitted  by  the 
Congress  into  this  Union;  J^ut  no  new  state 
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■hall  be  formed  or  erected  within  the  jurisdic- 
tion of  any  other  state;  nor  any  state  be 
formed  by  the  junction  of  two  or  more  states 
or  parts  of  states  without  the  consent  of  the 
Legislatures  of  the  states  concerned  as  well  as 
of  the  Congress." 

By  the  (institution  also  (art.  1,  see.  10),  "no 
state  shall,  without  the  consent  of  Congress, 
.  .  .  enter  into  any  agreement  or  com- 
pact with  another  state." 

These  two  clauses  of  the  Constitution  are  in 
pari  materia,  and  to  be  construed  together;  and 
the^  establish  that  two  states  cannot  change 
their  eommon  boundary  without  consent  of 
Congress. 

The  United  States  had  a  general  interest  in 
the  question  of  the  boundaries  of  states  because 
of  sundry  political  or  legislative  relations  of 
the  subject:  as,  for  instance,  apportionment  of 
members  of  the  House  of  Representatives, 
election  districts,  judicial  districts  and  many 
other  things  having  reference  to  the  boundaries 
of  states.  ' 

Treaty  rights  may  likewise  be  involved  as  in 
the  present  case  where  the  line  in  dispute  is 
defined  by  the  Treaty  of  1783,  between  the 
United  States  and  Great  Britain,  art.  2  (8  Stat. 
at  L.  p.  81),  and  by  the  Treaty  of  1796,  be- 
tween the  United  States  and  Spain,  art.  2  (8 
Stat,  at  L.  p.  140).  These  Treaties  are  a  part 
of  that  supreme  law  which  it  is  the  peculiar 
duty  of  the  United  States,  its  officers  and  its 
tribunals,  to  maintain  and  execute. 

Special  Acts  of  Congress  may  be  in  question 
as  here  in  the  present  case. 

By  the  Act  of  March  3,  1845,  for  admitting 
the  State  of  Florida  into  the  Union  (6  Stat. 
at  L.  p.  743,  ch.  68,  sec.  5),  "said  State  of 
Florida  shall  embrace  the  Territories  of  East 
tnd  West  Florida  which  by  the  Treaty  of 
Amity,  Settlement  and  Limits,  between  the 
Unitnl  States  and  Spain  on  the  22d  day  of 
February,  1810,  were  ceded  to  the  United 
SUtes. 

And  by  the  7th  section  of  that  Act  the  State 
of  Florida  was  admitted  into  the  Union  upon 
the  express  condition  that  the  State  shall  never 
interfere  with  the  primary  disposal  of  the  pub- 
lie  lands  within  the  State,  nor  levy  any  tax 
on  the  same  whilst  remaining  the  property  of 
the  United  States. 

The  Attorney-General,  in  proposing  to  inter- 
Tene  here  to  protect  the  interests  of  the  United 
States,  desires  to  do  so  not  as  a  technical 
party;  not  as  joining  with  the  one  or  the  other 
pirty;  not  in  subordmation  to  the  mode  of  con- 
ducting the  complaint  or  defense  adopted  by 
the  one  state  or  by  the  other,  nor  subject  to 
the  consequences  of  their  acts  or  any  possible 
mispleading,  insufficient  pleading,  omission  to 
plead,  admission  or  omission  of  fact  by  either 
or  both;  but  free  to  co-operate  with,  or  to 
oppose  both  or  either,  and  to  bring  forth  all 
the  points  of  the  case  according  to  his  own 
jndgment  whether  as  to  the  law  or  to  the  fact; 
for  ex  facto  oritur  jus. 

Ai  the  States  of  Florida  and  Georgia  cannot, 
by  My  direct  agreement  or  contract  between 
them,  without  the  consent  of  Congress,  change 
the  btnndary  of  Florida  as  established  by  the 
Mid  Act  of  Congress,  it  follows  that  they  ought 
not  to  be  permitted  to  alter  that  boundary  in 
fie  rait  pending  either  by  possible  mispleadintr. 
miitukr  in  pleading,  omission  of  ploudings  or 


direct  confession,  or  by' omission  of  evidentie, 
by  any  of  which  means  the  true,  faithful  and 
full  view  of  all  the  facts  pertinent  to  the  ques- 
tion might  be  withheld  from  the  view  and 
judgment  of  the  court. 

It  is  on  this  consideration,  among  others, 
that  the  whole  doctrine  of  equity,  as  to  the  ne- 
cessity of  proper  parties  in  court,  stands.  Each 
f)arty  interested  is  to  defend  his  own  rights 
awfully,  according  to  his  view  of  their  merits 
without  being  prejudiced  through  the  acts  or 
omissions  of  any  co-party. 

See  Story's  Equity  Pleadings,  ch.  4. 

Sec.  6.  If  the  United  States  are  not  present, 
no  decree  in  the  case  can  be  made  to  the  preju- 
dice of  the  United  States. 

17.  The  claim  of  the  Attorney-General  is  not 
a  question  of  prerogative,  as  in  England,  but 
of  rights  of  the  United  States  under  the  Consti- 
tution. 

Sec.  1.  In  England  the  Crown  is  the  polit- 
ical  representative  of  various  public  rights; 
thus  criminal  prosecution  and  prerogative  writs 
are  in  its  name.  Here  certam  correspondent 
rights  delegated  by  the  Constitution  are  repre- 
sented by  and  asserted  in  the  name  of  the 
United  States. 

Now,  in  England,  not  only  may  the  Crown 
sue,  as  the  United  States  may  here,  but  the 
Crown  can  in  effect  be  sued  as  by  the  process 
called  petition  of  right,  in  which  the  Attorney- 
General  becomes  a  party  defendant  for  the 
Crown. 

Finch's  L.  243;  Cooper's  Eq.  PI.  31;  Mit- 
ford's  Eq.  PI.  31;  Reeve  v.  The  Attorney-Gen- 
eral, 2  Atlc.  223 ;  Calvert  on  Parties,  301,  308 ; 
Rhode  Island  v.  Massachusetts,  12  Pet.  667, 
749;  1  Blackst.  Com.  243;  see  note  in  Tucker's 
edition;  Com.  Dig.  Prerog.  D.  78. 

But  no  such  remedy  exists  here  against  the 
United  States. 

See  Story's  Eq.  PI.  sec.  69,  note. 

Of  course  the  necessity  is  greater  than  where 
any  individual  is  sued,  in  whose  person  rights 
of  the  United  States  are  involved  the  Attor- 
ney-General should  be  permitted  to  intervene, 
otherwise  the  United  States  are  without  legal 
means  to  defend  the  rights  of  the  United  States 
in  this  respect,  which,  though  in  the  technical 
language  of  the  law  they  may  be  prerogative 
rights,  in  truth,  are  rights  of  the  several 
States,  and  of  their  people,  the  custody  of 
which  they  have  by  the  Constitution  delegated 
to  the  United  States. 

Messrs.  J.  HcPherson  Berrien  and  George  E. 
Badger,  for  the  State  of  Georgia: 

The  object  of  the  motion  as  appearing  on  its 
face,  and  as  explained  by  the  brief  of  the  Attor- 
ney-General, is: 

That  he  on  the  part  and  as  the  representa- 
tive of  the  United  States  may  be  made  a  party 
to  this  suit  in  fact  but  not  in  form;  may  exer- 
cise all  the  rights  of  a  patty  without  becoming 
a  party,  may  be,  without  seeming  to  be,  party. 

On  the  part  of  the  State  of  Georgia,  it  is  in- 
sisted that  the  motion  cannot  be  granted  be- 
cause: 

First.  Under  the  Constitution  this  court  ha^, 
not,  and  cannot  have,  any  jurisdiction  of  this 
cause  but  as  a  controversy  between  states  of 
the  Union;  and  the  appearance  of  any  other 
party  therein,  would  determine  the  jurisdic- 
tion end  put  the  cr.nse  out  of  court. 

Second.  To  allow  the  United^  States  to  he-. 
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come  in  fact  a  party  without  appearing  on  the 
record  to  be  one,  would  be  a  mere  evasion  of 
the  constitutional  inhibition — a  violation  in 
substance  though  not  in  form — and  therefore 
utterly  unworthy  of  this  high  constitutional 
court. 

Third.  If  the  motion  should  be  granted,  the 
United  States  would  judicially  appear  on  the 
record  to  be  a  party,  though  not  made  so  by 
the  process  or  in  the  manner  usual  in  this 
court,  and  therefore  the  jurisdiction  of  the 
court  would  at  once  be  gone. 

Fourth.  There  is  no  precedent  or  example  of 
any  such  intervention  as  is  here  sought  to  be 
obtained. 

We  put  aside  all  the  references  in  the  learned 
brief  to  proceedings  under  the  civil  law,  as  be- 
ing utterly  irrelevant  to  the  question;  for  that 
law  neither  gives  the  rule  of  judgment  nor  reg- 
ulates the  practice  of  this  court.  This  cause  is 
one  of  equity  jurisdiction  governed  as  to  the 
principles  of  decision  by  the  law  of  courts  of 
equity,  and  not  by  the  statutes  and  treaties 
of  the  United  States,  and  as  to  the  course  of 

groceeding  by  the  practice  of  the  Court  of 
hancery  in  England  in  subordination  to  the 
paramount  authority  of  the  rules  of  this  court. 

In  England  no  intervention,  whether  volun- 
tary or  involuntary,  if  that  term  may  be  prop- 
erly used  in  this  connection,  is  known  except  by 
the  intervenor  becoming  a  party  and  submitting 
his  rights  in  the  matters  in  dispi)te  to  the  de- 
cision of  the  tribunal  so  that  its  judgment  shall 
conclude  those  rights. 

On  the  contrary,  where  third  persons  are 
found  to  have  such  an  interest  in  the  subject 
of  litigation  that  they  ought  to  be  heard  before 
a  judgment,  these  persons  are  entitled  to  be 
made  parties  to  the  intent  that  all  persons  in 
interest  may  be  concluded  by  the  final  award 
of  the  tribunal.  This  is  emphatically  true  in 
regard  to  equity  pleading  in  the  court  of  chan- 
cery, and  not  less  in  regard  to  the  Crown  than 
to  private  persons. 

This  is  abundantly  evident  from  cases  cited 
by  the  Attorney-General  in  support  of  this  mo- 
tion. For  example:  Penn  v.  Baltimore,  1  Ves. 
Sr.  444,  was  a  bill  for  specific  execution  of  an 
agreement  to  settle  the  boundaries  of  their 
provinces  in  America.  When  the  cause  came  on 
"it  was  ordered  to  stand  over,  that  the  Attor- 
ney-General should  be  made  a  party."  This  he 
declined  doing,  and  in  answer  to  an  argument 
that  the  Planters,  etc.,  ought  to  be  made  par- 
ties, Lord  Hardwicke  says  (page  449) :  "Sup- 
pose two  bordering  manors  had  been  granted 
out  in  tail,  in  recompense  of  services,  the  re- 
version in  fee  to  the  Crown,  in  a  suit  between 
the  Lords  concerning  the  boundaries,  it  is  not 
necessary  to  make  the  King  or  tenants  parties 
to  this  suit.  Indeed,  the  Crown  would  not  be 
bound  to  that  agreement  or  decree,  but  it  is 
still  binding  between  the  parties."  The  ques- 
tion was,  whether  the  Crown  had  such  an  in- 
terest as  made  it  improper  to  proceed  with- 
out its  representative  being  before  the  court, 
that  is,  without  being  made  a  party. 

In  Hovenden  v.  Annesley,  2  Sch.  &  Lef.  607, 
there  were  two  grants  from  the  Crown  for  the 
same  lands,  reserving  different  rents,  and  an  in- 
junction was  moved  to  put  the  grantee  at  the 
lower  rent  into  possession,  which  would  have 
hcfu  manifested  to  the  prejudice  of  the  Crown. 
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Lord  Redesdale  said:  "The  court  could  not, 
rege  inconsulto,  make  a  decree  in  sudi  a  case." 
He  doubted  the  jurisdiction  of  the  chancery 
over  the  subject,  and  inclined  to  believe  that  it 
belonged  to  the  Court  of  Exchequer."  "It  ia 
clear,  therefore,"  said  His  Lordship  (p.  17). 
"that  this  court  could  not  proceed  without  thu 
Attorney-General,  and  I  doubt  whether  it 
could  proceed  if  the  Attorney-General  were  a 
party."  "I  take  it,  however,  to  be  clear  that 
the  King's  fee  farmer  cannot  be  ousted  under 
a  former  grant  from  the.  Crown  without  th« 
King  being  a  party,  unless  it  be  for  'the  bene- 
fit of  the  King  that  he  should  be  so  ousted. 
However,  if'  I  should  be  of  opinion,  on  the  rest 
of  the  case,  that  there  is  no  ground  for  release, 
there  is  no  use  in  turning  the  parties  around 
to  make  the  Attorney-General  a  party  to  thia 
suit."  His  Lordship  accordingly  found  "ou 
the  rest  of  the  case  what  he  sought,  and  dis- 
missed the  bill. 

In  Attorney-General  v.  Galway,  1  MoUoy,  95, 
we  learn,  at  page  101,  that  Lord  Manners  who 
heard  the  cause  said:  "if  the  Crown  may  have 
any  resulting  trust  for  itself,  the  Solicitor- 
General  ought  to  have  been  made  a  defendant 
to  protect  the  pecuniary  interest  of  the  Crown 
against  the  charity,"  and  Ld.  Ch.  Hart,  on  the 
re-hearing,  at  page  106,  thus  expressed  himself: 
"When  the  Attorney-General  sues  for  a  general 
public  purpose,  the  Crown  is  no  further  con- 
cerned, but  as  the  Kin^  has  bis  private  prop- 
erty as  an  individual,  if  any  interest  of  that 
kind  may  come  in  question  in  such  a  suit,  then 
the  King  as  an  individual  must  be  represented 
by  the  Solicitor-General,  who  may  be  a  de- 
fendant. From  all  which  it  is  evident  that 
"rege  inconsulto"  means  not  without  having-  a 
consultation  or  conference  between  the  judgs 
and  the  King's  counsel,  or  hearing  an  argu* 
ment  or  motions  from  such  counsel  as  an  in- 
tervenor in  a  cause  to  which  the  King  is  not  a 
party,  but  without  the  King  becoming  a  party 
to  the  cause,  in  the  only  way  consistent  with 
his  royal  dignity,  that  is,  through  his  proper 
representatives,  the  Attorney  or  Solicitor-Glen- 
eral,  according  to  the  nature  of  his  interest. 

Fifth.  The  United  States  is  not  "concerned" 
in  the  questions  involved  in  this  cause,  within 
the  meaning  of  the  Act  of  Congress,  prescrib- 
ing the  duties  of  the  Attorney-General.  That 
term  means  concerned  in  interest,  and  is  ex- 
actly equivalent  to  "interested,"  and  cannot  be 
used  in  any  other  meaning  in  reference  to  an 
impersonal  sovereignty  like  the  United  States. 

Here  no  interest  of  the  United  States  appears 
on  the  record.  It  is  a  question  merely  as  to 
the  boundary  between  two  states.  However  re- 
solved, the  United  States  gains  no  right  and 
suffers  no  loss,  neither  of  the  states  holding 
under  the  United  States  as  a  tenant,  or  owing 
any  payment  or  other  duty  to  the  United 
States  for  or  on  account  of  her  possession  or 
jurisdiction. 

The  United  States  have  no  interests,  real  or 
apparent,  and  therefore  are  not  a  necessary  or 
even  a  proper  party  to  the  controversy. 

Sixth.  Supposing  the  United  States  to  have 
some  interest,  indirect,  consequential  and  con- 
tingent, in  the  decision  of  the  question  in  the 
cause;  and  supposing  that  in  England  such  an 
intorpst  of  the  Crown  might  be  represented  by 
the  Attoruey-Uciieral  there,  it  docs  not  follow 
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that   the   Attomey-Generml    here   can    assume 
rirtute  officii  to  repreflent  such  interests. 

The  offices,  thou^  bearing  the  same  name, 
are  very  different  in  their  cliaracter,  and  have 
very  different  relations  to  the  sovereignties  of 
the   respective   eountriee.     Here   the  office   is 
created  by  statute,  and  all  its  powers  are  con- 
ferred by  statute,  and  the  officer  represents  the 
gublic,  and  has  authority  to  represent  the  pub- 
e  and  to  interfere  in  its  afTairs  only  when, 
wliere,  and  how,  that  law  authorizes.     There 
is  BO  place  for  inference;  there  are  no  custcnns 
or  ancient  precedents ;  tliere  is  no  common  law 
by  which  powers  may  be  conferred  or  implied. 
Whatever  he  has  not  by  statute,  he  has  not  at 
alL    Between  this  office  and  that  of  the  Attor- 
ney-General in  England,  there  is  a  wide  differ- 
ence in  all  these  respects.    The  latter  is  an  an- 
cient officer,  with  many  powers  and  privileges 
depending  on  no  statute  grant.    He  represents, 
in  a  peculiar  manner,  not  the  public,  but  a  per- 
sonal sovereign,  in  his  high  political  character, 
as  the  supreme  head  of  the  state,  and  his  rela- 
tions to  him  are  such  tliat  when  the  Attorney- 
General  speaks  in  a  judicial  tribunal,  bis  words 
are  the  words  of  the  King  himself.    He  is  thus 
distinguished  from  all  other  representatives  of 
tho  (^wn.     This  distinction  is  well   put   by 
Mr.  Justice  Yates,  in  the  case  of  Wilkes,  4  Bur- 
rough,  2£70,  in  these  words:     "The  Attomey- 
Oenetid  is  the  officer  of  the  King;  the  master 
of  the  Crown  office,  the  officer  of  the  public. 
Informations  exhibited  by  the  King's  Attorney- 
General  are  considered  as  the  King's  own  pros- 
ecutions, and  are  called  'declarations  for  the 
King.'    Therefore  no  costs  are  paid  upon  them. 
In.the  other  informations,  costs  are  often  paya- 
ble," hence  it  follows  that  here  no  one  can  rep- 
resent the  United  States  in  any  judicial  court 
but  under  the  authority  of  Congress  by  direct 
provision  of  law.    The  President  appoints  the 
oSeer,  bnt  the  office  must  be  created  and  its 
doties  and  powers  declared  by  law,  and  there- 
fore, the  Attorney-General  has  no  right  to  rep- 
nsent  such  interests  of  the  United  States  any- 
where, because  no  law  authorizes  him. 

Seventh.  Even  an  Act  of  Congress  could  not 
enable  him  to  intervene  for  the  United  States 
in  this  suit  in  this  court.  For  if  made  a  party, 
either  the  court  would  proceed  with  a  party 
not  a  state  before  it,  in  which  case,  according 
to  the  Constitution,  this  court  cannot  hold  orig- 
inal cognizance,  or  dismiss  the  bill  for  want  of 
jurisdiction;  and  thus  a  jurisdiction  conferred 
by  the  Constitution  expressly  and  exclusively 
npon  this  court,  would  be  withdrawn  from 
it  by  force  of  an  Act  of  Congress  and  in  defi- 
anet  of  the  Constitution. 

If  the  United  States  have  any  consequential 
iatetcst  which  ought  to  he  represented,  the 
eoart  cannot,  as  did  Lord  Chancellor  in  Reeve  v. 
Hw  Attorney-General,  2  Atk.  223,  dismiss  the 
bill  in  order  that  proceedings  might  be  taken  in 
uother  court,  for  there  is  no  such  court — this 
coort,  and  this  only,  having  cognisance  of  the 
controTcrsy  between  the  two  states;  and  the 
eourt  cannot  decline  the  exercise  of  its  exclu- 
lire  jurisdiction  over  the  two  principal  parties 
btcsuie  of  sndi  incidental  and  subordinate  in- 
terciti. 

Wt  submit,  as  a  necessary  and  inevitable  con- 
Mquenee,'  that  the  court  must  proceed  with  the 
uuie  between  the  present  parties  without  in- 
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tervention,  formal  or  informal,  of  any  third 
party  whatever. 

Messrs.  James  D.  Wescott  and  Keverdy  John- 
son,  for  the  State  of  Florida: 

We  insist — 1.  That  the  jurisdiction  of  this 
court  in  this  case  is  founded  exclusively  upon 
those  clauses  of  the  federal  Constitution  which 
declares  that  "the  judicial  power  of  the  United 
States  shall'  extend"  to  controversies  between 
two  or  more  states,  in  connection  with  that 
power  that  provides,  that  "in  those  cases  (re- 
ferring to  the  cases  enumerated  in  the  Constitn- 
tion  as  being  of  federal  judicial  cognizance)  in 
which  a  state  shall  be  a  party,  the  Supreme 
Court  shall  have  original  jurisdiction." 

2.  That  the  clauses  of  the  federal  Constitn- 
tion  cited,  extending  "the  federal,  judicial 
power,"  "to  controversies  between  two  or  more 
states,"  refer  exclusively  to  cases  in  which 
states  only  are  parties  therein,  and  make  these 
cases  a  distinct  and  separate  class  from  all  the 
other  eases  enumerated  in  the  Constitution; 
and  they  do  not  reach  or  apply  to  any  other 
cases  either  in  law  or  equity  wherein  there  is  a 
co-plaintiff  or  co-defendant  other  than  the  state 
with  a  state  or  states. 

3.  That  if  the  court  should  hold  that  the 
joinder  of  another  party,  not  a  state,  with 
either  of  the  parties  as  a  co-defendant,  would 
not  affect  the  jurisdiction  of  this  court  over  the 
present  case;  then  it  is  insisted  that  the  com- 
plainant  cannot,  without  an  Act  of  Congress 
authorizing  the  same,  make  the  United  States 
a  party  to  this  bill.  This  court  does  not  possess 
the  power  to  order  (either  ex  mero  motu,  or  up- 
on the  express  application  of  said  Attorney- 
General,  or  at  the  instance  of  either  or  both  of 
the  litigant  states),  such  joinder  of  the  United 
States  as  a  party  complainant  or  party  defend- 
ant in  this  case. 

4.  That  insomuch  as  the  United  States  in  the 
admission  by  the  Act  of  Congress  of  the  Flori- 
das  as  a  sovereign  and  independent  State  into 
the  federal  Union,  yielded  to  that  State  all 
rights  of  sovereignty  or  "eminent  domain," 
they  had  within  the  boundaries  of  the  States  as 
declared  by  the  state  Constitution,  and  thereby 
became  a  mere  proprietor  of  unsold  and  un- 
granted  lands  included  within  said  boundaries; 
they  have  not  now  any  higher  or  other  preroga- 
tives in  reference  to  this  "controversy"  than  a 
citizen  or  alien  proprietor  of  land  situate  on  the 
territory  in  dispute  between  the  two  litigant 
States,  the  titles  of  said  proprietors  of  such 
land  being  derived  from  the  United  States;  and 
consequently,  if  the  claim  of  the  State  of 
Georgia  is  sustained,  will  be  destroyed;  nor 
than  the  several  thousand  residents  of  said  ter- 
ritory who  have  up  to  this  time  been  considered 
resident  citizens  of  the  State  of  Florida,  and 
have  exercised  the  rights,  privileges  and  im- 
munities of  such  citizenship,  and  whose  state 
allegiance  will  be  changed  by  a  decree  of  this 
court'  conflrming  the  claim  of  the  State  of 
Georgia;  and  the  complainant  insists  that  the 
rights  and  interests  of  all  said  proprietors  (in- 
cluding the  United  States),  and  of  said  resi- 
dents, are  in  this  regard  entirely  subordinate 
to  those  of  the  State  of  Florida  now  in  contest, 
and  are  subject  to  her  action  as  her  political 
sovereign  in  the  premises. 

6.  That  by  reason  of  the  anomalous  charac- 
ter of  a  suit  at  law  or  in  equity  "between  two 
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or  more  (sovereign  and  independent)  states;" 
involving  their  rights  of  sovereignty  as  well  as 
of  property,  instituted  in  virtue  of  a  federative 
compact  before  a  judicial  tribunal  by  legal  pro- 
cess summoning  a  defendant  state  to  the  bar  of 
the  court  to  submit  her  claims  and  abide  by  the 
arbitrament  and  decree  of  that  tribunal,  from 
which  decision  there  is  no  appeal.  Most  of  the 
rules  of  procedure  in  ordinaiy  cases  before  the 
courts  of  common  law  or  of  chancery  in  En- 
gland are  inapplicable  to  this  suit,  ineffective  as 
aids  to  counsel  in  its  prosecution  or  defense, 
and  useless  to  the  court  in  its  investigation  of 
the  "controversy,"  or  in  its  arbitrament  and 
decision;  and  by  consequent  additional  differ- 
ent and  extraordinary  fonuuls  of  procedure 
must  be  prescribed  by  the  court;  and  conformed 
to  by  the  parties  in  every  "controversy"  in 
this  court  "between  two  or  more  states." 

6.  That  in  the  adoption  of  such  necessary  ad- 
ditional, different  and  extraordinary  rules  of 
procedure  "in  controversies  between  two  or 
more  states,"  brought  before  this  court,  it  is 
not  restricted  to  guides  furnished  by  the  rules 
of  procedure  of  the  English  common  law  or 
chancery  tribunals  (wherein  no  like  case  is  to 
be  found),  nor  in  the  determination  of  such 
case  is  this  court  limited  to  the  consideration  of 
the  principles  supplied  by  the  English  system 
of  English  jurisprudence  to  which  such  case 
is  unknown,  and  the  principles  controlling  it 
are  above  the  reach  and  beyond  the  scope  of 
those  systems.  This  honorable  court  rightfully 
may,  in  a  case  so  peculiarly  and  exclusively 
American,  and  its  jurisdiction  whereof  is  so 
entirely  based  on  the  constitutional  compact 
between  the  States,  devise,  adopt  and  enforce 
such  original  rules  of  procedure  appropriate  to 
such  cases  as  in  its  judgment  may  best  tend  to 
"establish  justice,"  insure  domestic  tranquil- 
lity, and  promote  the  other  declared  objects  of 
that  compact;  and  this  though  there  cannot  be 
cited  any  transatlantic  precedent  or  example 
therefor. 

7.  That,  as  there  are  involved  in  this  case  not 
only  the  rights  of  sovereignty  and  of  property 
in  controversy  between  the  two  litigant  States, 
but  also  important  rights  and  interests  of  other 
not  parties  in  the  record,  founded  on  the  iden- 
tical facts  and  law  to  be  submitted  to  the  court 
as  the  basis  of  its  decree  therein,  all  .which 
rights  and  interests  of  those  not  parties  will 
necessarily  be  affected  if  not  conclusively  deter- 
mined by  said  decree.  The  complainant  con- 
cedes the  rightfulness  and  propriety  of  this 
court  so  devising  the  rule  of  procedure  in  this 
case  as  to  allow  those  immediately  interested, 
though  not  parties,  the  privilege  and  opportu- 
nity of  maintaining  and  defending  their  rights 
and  interests  and  of  adducing  proofs,  and  of  be- 
ing heard  in  argument  before  this  court  to  that 
end ;  and  that  the  same  should  be  done  in  such 
liberal  form  and  to  such  full  extent  as  may  be 
consistent  with  the  progress  of  the  cause  with- 
out embarrassment  and  prejudice  to  the  parties 
aa  will  not  abridge  or  compromit  the  rights  of 
the  respective  parties  to  the  exclusive  control 
and  management  of  the  mode  and  means  of  en- 
forcing their  own  rights  and  interest;  and  the 
complainants  also  concede  that  insomuch  as 
the  title  of  the  United  States  to  some  1,200,000 
acres  of  unsold  and  ungranted  lands  claimed  to 
be,  or  usually  designated  as  "public  lands  of 
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the  United  States,"  of  the  estimated  value  of 
$1,200,000,  and  of  which  the  United  States  are 
the  constitutional  trustees  for  the  several  States 
of  the  confederacy  and  the  people  thereof;  and 
insomuch  as  the  liability  of  the  federal  Treas- 
ury to  refund  large  amounts  paid  into  it  as  pur- 
chase money  by  patentees  of  the  United  States 
for  lands  heretofore  sold  by  the  United  States 
to  them,  and  also  to  pay  large  sums  for  im- 
provements and  damages,  will  be  aiTected,  and 
in  some  respects  determined  conclusively,  if  the 
claims  made  by  Georgia  (suggested  in  the  bill 
of  complaint)  be  established  by  this  court, 
which  amounts  and  sums  will  probably  exceed 
$1,600,000,  this  complainant,  whilst  he  denies 
any  special  prerogative  appertaining  to  the 
United  States  as  a  government  or  any  special 
privilege  of  the  Attorney-General  of  the  United 
States,  virtute  officii,  to  interfere  in  this  case 
except  as  aforesaid,  yet  because  of  all  said 
premises  above  set  forth,  and  especially  for  the 
reason  that  the  United  States  cannot  be  made  a 
party  complainant  or  defendant  in  this  case, 
doth  concede  that  the  rules  of  procedure  so 
adopted  by  this  court  may  rightfully  and  prop- 
erly be  extended  in  this  case  as  aforesaid  in  the 
United  States,  and  that  the  Attorney-General 
may  be  allowed  to  "intervene,"  as  he  hath  ap- 
plied to  the  court,  under  such  restrictions  aa 
above  suggested  by  complainant  or  such  others 
as  may  be  deemed  proper  by  this  honorable 
court. 

8.  That  if  it  be  held  by  this  honorable  court 
that  the  complainant  is  in  error  as  to  the 
above  points  presented,  and  that  the  United 
States  may  be  made  a  party  complainant  or  a 
party  defendant  in  this  case,  either  without  an 
Act  of  Congress  therefor  or  by  authority  of  an 
act  that  may  be  passed  therefor,  and  that  such 
joinder  is  necessary  for  the  protection  of  the 
admitted  important  rights  and  interests  of  the 
United  States  involved  therein  as  aforesaid, 
then  this  complainant  respectfully  insists  that 
if  no  Act  of  Congress  be  requisite  to  enable 
them  to  be  made  such  party,  this  honorable 
court  ought  not  to  dismiss  the  said  bill  of 
complaint,  for  that  the  complainant  did  not 
join  them  as  such  party  in  said  bill,  but  should 
state  proceedings  and  the  decision  in  the  case 
until  the  same  be  done  under  an  order  of  this 
court  thereof;  and  if  such  Act  of  Congress  be 
deemed  proper  and  necessary  that  a  suggestion 
thereof  be  made  in  this  case  by  this  honorable 
court  in  an  order  to  stay  proceedings  in  the  case 
until  the  Executive  and  Legislative  Depart- 
ments of  the  federal  Constitution  may  be  en- 
abled to  adopt  such  course  in  that  behalf  under 
the  application  of  this  complainant  as  they  may 
respectively  deem  advisable  to  that  end,  or 
otherwise  in  the  premises. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

The  court  proceed  to  dispose  of  the  motion 
made  by  the  Attorney-General  for  leave  to  be 
heard  on  behalf  of  the  United  States,  in  the  suit 
between  the  State  of  Florida  and  the  State  of 
GSeorgia. 

*It  appears  that  the  boundary  line  be-  [*491 
tween  these  two  States  is  in  controversy  and  a 
bill  has  been  filed  in  this  court  by  the  State  of 
Florida  to  ascertain  and  establish  it. 

The  Attorney-General  ha*  filed  an  informa- 
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tion  stating  that  the  United  States  are  interest- 
ed in  the  settlement  of  this  line;  that  the  ter- 
ritory in  dispute  contains  upwards  of  1,200,000 
ftcres  of  land,  and  was  ceded  to  the  United 
States  by  Spain  as  a  part  of  Florida;  and  tliat 
the  United  States  have  caused  the  whole  of  it 
to  be  surveyed  as  public  land,  and  sold  a  large 
portion  of  it,  and  issued  patents  to  the  pur- 
chasers. And  upon  these  grounds  he  asks  leave 
to  offer  proofs  to  establish  the  boundary 
claimed  by  the  United  States  and  to  be  heard  in 
their  behalf  on  the  argument. 

The  motion  is  resisted  on  the  part  of  the 
States,  and  the  question  has  been  fully  argued 
by  counsel  for  the  respective  parties.  And  as 
it  is,  in  some  degree,  a  new  question,  and  con- 
cerns rights  and  interests  of  so  much  impor- 
tance, we  have  taken  time  to  consider  it. 

If  the  motion  was  merely  to  be  heard  at  the 
argument,  there  would,  we  presume,  have  been 
DO  opposition  to  it  on  the  part  of  the  States. 
For  it  is  the  familiar  practice  of  the  court  to 
hear  the  Attorney-General  in  suits  between  indi- 
viduals, when  he  suggests  that  the  public  In- 
terests are  involved  in  the  decision.  And  he  is 
heard,  not  as  counsel  for  one  of  the  parties  on 
the  record,  but  on  behalf  of  the  United  States, 
and  as  representing  their  interests.  This  was 
done  in  several  instances  at  the  last  term,  where 
the  United  States  bad  sold  lands  as  a  part  of 
the  public  domain,  which  were  claimed  by  indi- 
viduals under  grants  alleged  to  have  been  made 
by  France  or  Spain  previous  to  the  cession  to 
this  country. 

In  these  cases,  however,  they  were  argued  by 
the  Attorney-General  upon  the  evidence  pro- 
duced by  the  respective  parties.  No  new  evi- 
dence was  offerml  on  behalf  of  the  United 
States.  And  the  objection  now  made  is,  that 
he  cannot  be  permitted  to  adduce  evidence  in 
the  case,  unless  the  United  States  are  parties  on 
the  record;  and  that  they  cannot,  under  the 
provisions  of  the  Constitution,  become  parties 
in  this  court,  in  the  legal  sense  of  the  term,  to  a 
ioit  between  two  States. 
We  proceed  to  consider  this  objection. 
The  Constitution  confers  on  this  court  origi- 
nal jurisdiction  in  all  cases  affecting  ambassa- 
dors, other  public  ministers  and  consuls,  and 
those  in  which  a  State  shall  be  a  party.  And  it 
is  settled  by  repeated  decisions,  that  a  question 
of  boundary  between  States  is  within  the  juris- 
diction thus  conferred. 

But  the  Constitution  prescribes  no  particular 
mode  of  proceeding,  nor  is  there  any  Act  of 
4tS*l  Congress  upon  the  subject.  'And  at  a 
veiy  early  period  of  the  government  a  doubt 
arose  whether  the  court  could  exercise  its  orig- 
inal jurisdiction  without  a  previous  Act  of 
Congress  regulating  the  process  and  mode  of 
pro^eding.  But  the  court,  upon  much  con- 
sideration, held,  that  although  Congress  had 
undoubtedly  the  right  to  prescribe  the  process 
and  mode  of  proceeding  in  such  cases,  as  fully 
aa  in  any  other  court,  yet  the  omission  to  legis- 
late on  the  subject  could  not  deprive  the  court 
of  tbt  jnrisdiction  conferred ;  that  it  was  a  duty 
impoaed  upon  the  court ;  and  in  the  absence  of 
any  legislaUon  by  Congress,  the  court  itself  was 
auUiorized  to  present  its  mode  and  form  of 
pioeeeding,  ao  as  to  accomplish  the  ends  for 
which  the  jurisdiction  was  given. 

There  was  no  difficulty  in  eserdsing  this 
U  L  ed. 


power  where  individuals  were  parties;  for  the 
established  forms  and  usages  in  courts  of  com- 
mon law  and  equity  would  naturally  be  adopted. 
But  these  precedents  could  not  govern  a  case 
where  a  sovereign  State  was  a  party  defendant. 
Nor  could  the  proceedings  of  the  English  Chan- 
cery Court,  in  a  controversy  about  boundaries, 
between  proprietary  governments  in  this  coun- 
try, where  the  territory  was  subject  to  the  au- 
thority of  the  English  government,  and 'the  per- 
son of  the  proprietary,  subject  to  the  authority 
of  its  courts,  be  adopted  as  a  guide  where  sov- 
ereign States  were  litigating  a  question  of 
boundary  in  a  court  of  the  United  States.  Thqr 
furnished  analogies,  but  nothing  more.  And  it 
became,  therefore,  the  duty  of  the  court  to 
mold  its  proceedings  for  itself,  in  a  manner 
that  would  best  attain  the  ends  of  justice,  and 
enable  it  to  exercise  conveniently  the  power 
conferred.  And  in  doing  this,  it  was  without 
doubt  one  of  its  first  objects  to  disengage  them 
from  all  unnecessary  technicalities  and  niceties, 
and  to  conduct  the  proceedings  in  the  sim- 
plest form  in  which  the  ends  of  justice  could  be 
attained. 

It  is  upon  this  principle  that  the  court  ap- 
pear to  have  acted  in  forming  its  proceedings 
where  a  State  was  a  party  defendant.  The 
subject  came  before  them  in  Grayson  v.  Vir- 
ginia, 3  Dall.  320.  And  the  court  there  said 
that  they  adopted,  as  a  general  rule,  the  cus- 
tom and  usage  of  courto  of  admiralty  and 
equity,  with  a  discretionary  authority,  however, 
to  deviate  from  that  rule  where  its  application 
would  be  injurious  or  impracticable.  And  they 
at  the  same  time  passed  an  order  directing  pro- 
cess against  a  State  to  be  served  on  the  Gover- 
nor or  Chief  Magistrate,  and  the  Attorney-Gen- 
eral of  the  State.  This  was  in  1796.  And  the 
principle  upon  which  its  process  was  then 
framed,  as  well  as  the  mode  of  service  then  pre- 
scribed, has  been  followed  ever  since,  with  this 
exception,  that  in  subsequent  cases  the  chancery 
practice,  and  not  the  admiralty,  is  regarded  as 
furnishing  the  best  analogy.  But  the  power 
and  'propriety  of  deviating  from  the  or-  ['493 
dinary  chancery  practice,  when  the  purposes  of 
justice  require  it,  have  been  constantly  recog- 
nized; and  were  distinctly  asserted  in  the  case 
of  Rhode  Island  v.  Massachusetts,  14  Pet.  247, 
and  again  in  the  same  case,  in  15  Pet.  273,  and 
was  recognized  in  the  case  of  New  Jersey  v. 
New  York,  5  Pet.  289. 

We  proceed  to  apply  these  principles  to  the 
case  before  us.  It  is  manifest,  if  the  facts 
stated  in  the  suggestion  of  the  Attorney-General 
are  supported  by  testimony,  that  the  United 
States  have  a  deep  interest  in  the  decision  of 
this  controversy.  And  if  this  case  is  decided 
adversely  to  their  rights,  they  are  without 
remedy,  and  there  is  no  form  of  proceeding  in 
which  they  could  have  that  decision  revised  in 
this  court  or  anywhere  else.  Justice,  therefore, 
requires  that  they  should  be  heard  before  their 
rights  are  concluded.  And  if  this  were  a  suit 
between  individuals,  in  a  court  of  equity,  the 
ordinary  practice  of  the  court  would  require  a 
person  standing  in  the  present  position  of  the 
United  States,  to  be  made  a  party,  and  would 
not  proceed  to  a  final  decree  until  he  had  an  op- 
portunity of  being  heard. 

But  it  is  said  that  they  cannot,  by  the  term* 
of  the  Constitution,  be  made  parties  in  an  origl. 
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11*1  prooeeding  in  this  court  between  States; 
tlutt  if  they  could,  the  Attorney-CSencral  has  no 
right  to  make  them  defendants  without  an  Act 
01  Congress  to  authorize  it. 

We  do  not,  however,  deem  it  necessary  to  ex- 
amine or  decide  these  questions.  They  pre- 
suppose that  we  are  bound  to  follow  the  £n- 
flish  chancery  practice,  and  that  the  United 
tates  must  be  brought  in  as  a  party  on  the 
record,  in  the  teclinical  sense  of  the  word,  so 
that  a  judgment  for  or  against  them  nviy  be 
passed  by  Uie  court.  But,  as  we  have  already 
said,  the  court  are  not  bound  in  a  case  of  this 
kind  to  follow  the  rules  and  modes  of  proceed- 
ing in  the  English  chancery,  but  will  deviate 
from  them  where  the  purposes  of  justice  require 
it,  or  the  ends  of  justice  can  be  more  conven- 
iently attained. 

It  is  evident  that  this  object  can  be  more  con- 
veniently accomplished  in  the  mode  adopted 
by  the  Attorney-General,  than  by  following  the 
English  practice  in  cases  where  the  govern- 
ment have  an  interest  in  the  issue  of  the  suit. 
In  a  ease  like  the  one  now  before  us,  there  is 
no  necessity  for  a  judgment  against  the  United 
StatM.  For  when  the  boundary  in  question 
shall  be  ascertained  and  determined  by  the 
ludgment  of  the  court  in  the  present  suit,  there 
is  no  possibile  mode  by  which  that  decision  can 
be  reviewed  or  re-examined  at  the  instance  of 
the  United  States.  They  would,  therefore,  be 
•a  effectually  concluded  by  the  judgment  as 
494*]  if  they  were  parties  *on  the  record,  and 
a  judgment  entered  against  them.  The  case 
then  is  this:  here  is  a  suit  between  two  States 
in  relation  to  the  true  position  of  the  boundary 
line  which  divides  them.  But  there  are  twenty- 
nine  other  States,  who  are  also  interested  in  the 
adjustment  of  this  boundary,  whose  interests 
are  represented  by  the  United  States.  Justice 
certainly  requires  that  they  should  be  heard  be- 
fore their  rights  are  concluded  by  the  judgment 
of  the  court.  For  their  interests  may  Im  dif- 
ferent from  those  of  either  of  the  litigating 
States.  And  it  would  hardly  become  this  tri- 
bunal, intrusted  with  jurisdiction  where  sov- 
ereignties are  concerned,  and  with  the  power 
to  prescribe  its  own  mode  of  proceeding,  to  do 
injustice  rather  than  depart  from  English  pre- 
cedents. A  suit  in  a  court  of  justice  between 
such  parties,  and  upon  such  a  question,  is  with- 
out example  in  the  jurisprudence  of  any  other 
country.  It  is  a  new  case,  and  requires  new 
modes  of  proceeding.  And  if,  as  has  been  urged 
in  argument,  the  United  States  cannot,  under 
the  Constitution,  become  a  party  to  this  suit,  in 
the  legal  sense  of  that  term,  and  the  English 
mode  of  proceeding  in  analogous  cases  is  there- 
fore impracticable,  it  furnishes  a  conclusive 
argument  for  adopting  the  mode  proposed.  For 
otherwise  there  must  be  a  failure  of  justice. 

Indeed,  unless  the  United  States  can  be  heard 
iu  some  form  or  other  in  this  suit,  one  of  the 
neat  safeguards  of  the  Union  provided  in  the 
Constitution  would  in  effect  be  annulled. 

By  the  lOtb  section  of  the  1st  article  of  the 
Constitntimi,  no  State  can  enter  into  apy  agree- 
ment or  compact  with  another  State,  without 
the  consent  of  Congress.  Now  a  question  of 
boundary  between  States  is  in  its  nature  a  po- 
litical question,  to  be  settled  by  compact  made 
by  the  political  departments  of  the  government. 
And  if  Florida  and  Qeorgia  had  by  negotiation 
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and  agreement  proceeded  to  adjust  this  bound- 
ary, any  compact  between  them  would  have 
been  null  and  void  without  the  assent  of  Con- 
gress. This  provision  is  obviously  intended  to 
guard  the  rights  and  interests  of  the  other 
States,  and  to  prevent  any  compact  or  agree- 
ment between  any  two  States  which  might  af- 
fect injuriously  the  interests  of  the  others.  And 
the  right  and  the  duty  to  protect  these  in- 
terests is  vested  in  the  general  government. 

But,  under  our  government,  a  boundary  be- 
tween two  States  may  beoome  a  judicial  ques- 
tion, to  be  decided  in  this  court.  And  when 
it  assumes  that  form,  the  assent  or  dissent  of 
the  United  States  cannot  influence  the  decision. 
The  question  is  to  be  decided  upon  the  evidence 
adduced  to  the  court;  and  that  decision,  when 
pronotmoed,  is  conclusive  upon  the  United 
States,  as  well  as  upon  the  States  that  are 
parties  to  the  suit.  'Now,  as  in  a  case  [*49S 
of  compact,  it  is  by  the  Constitution  made  the 
duty  of  the  United  States  to  examine  into  the 
subject,  and  to  determine  whether  or  not  the 
boundary  proposed  to  be  fixed  by  the  agree- 
ment is  consistent  with  the  interests  of  the 
other  States  of  the  Union;  it  would  seem  to  be 
equ^ly  their  duty  to  watdi  over  these  interest* 
when  they  are  in  litigation  in  this  court,  and 
about  to  be  finally  decided.  And  if  such  be 
their  duty,  it  would  seem  to  follow  that  there 
most  be  a  corresponding  right  to  adduce  evi- 
dence and  be  heard,  before  tiie  judgment  is 
j^ven.  For  this  is  the  only  mode  in  which 
they  can  euard  the  interests  of  the  rest  of  the 
Union,  when  the  boimdary  is  to  be  adjusted 
by  a  suit  in  this  court.  For  if  it  be  otherwise, 
the  parties  to  the  suit  may,  by  admissions  of 
facts,  and  by  agreements  admitting  or  rejecting 
testimony,  plaM.  a  case  before  the  court  which 
would  necessarily  be  decided  according  to  their 
wishes  and  the  uterest  and  rights  of  the  rest 
of  the  Union  excluded  from  tQ»  consideration 
of  the  court.  The  States  might  thus,  in  the 
form  of  an  action,  accomplish  what  the  Con- 
stitution prohibits  them  from  doing  directly  by 
compact.  Nor  is  this  intervention  of  the  United 
States  derogatory  to  the  dignity  of  the  litigat- 
ing States,  or  any  impeachment  of  their  ^ood 
faith.  It  merely  carries  into  effect  a  provision 
of  the  Constitution  which  was  adoptmi  by  the 
States  for  their  general  safety;  and  moreover, 
maintains  that  universal  principle  of  justiee 
and  equity  which  gives  to  every  party  whose  in- 
terest will  be  a&cted  by  the  judgment,  the 
right  to  be  heard. 

Upon  the  whole,  we  think  the  Attomqr- 
General  may  intervene  in  the  manner  he  has 
adopted,  and  may  file  in  the  case  the  testimony 
referred  to  in  the  information,  without  making 
the  United  States  a  party,  in  the  technical  sense 
of  the  term;  but  he  will  have  no  right  to  inter- 
fere in  the  pleading,  or  evidence,  or  admissions 
of  the  StatM,  or  of  either  of  them.  And  when 
the  case  is  ready  for  argument,  the  court  will 
hear  the  Attorney-General,  as  well  as  the  coun- 
sel for  the  respective  States;  and  in  deciding 
upon  the  true  boundary  line,  will  take  into  con- 
sideration all  the  evidence  which  may  be  offered 
by  the  United  States,  or  either  of  the  States. 
But  the  court  do  not  regard  the  United  States, 
in  this  mode  of  proceeding,  as  either  plaintiff 
or  defendant,  and  they  are,  therefore,  not  liabk 
to  a  judgment  against  them  nor  entitled  to  a 
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judgment  in  their  favor.  We  consider  tbe  At- 
torney-General as  the  proper  officer  to  represent 
tlw  United  States  in  this  court;  and  that  the 
general  government,  in  bringing  l>efore  us  for 
consideration  the  rights  and  interest  of  the 
Union  in  the  question  to  be  decided,  does  noth- 
ing more  than  perform  a  duty  imposed  upon  it 
tiy  the  Constitution.  And,  as  the  mode  in  which 
<••*]  that  duty  is  to  be  performed  "here  is 
not  regulated  by  law,  but  must  depend  upon  the 
mles  and  regulations  prescribed  by  the  court, 
we  shall  not  embarrass  the  proceedings  by  en- 
deavoring to  conform  them  strictly  to  English 
greoedents  and  pleadings,  and  regard  the  mode 
I  which  the  information  on  behalf  of  the  .Unit- 
ed States  has  been  presented,  to  be  the  simplest 
and  best  manner  of.  bringing  their  interest  be- 
fore the  court,  and  of  enabling  it  to  do  justice 
to  all  parties  whose  rights  are  involved  in  the 
decision. 

Dissenting:  Mr.  Justice  Cnrtia,  Mr.  Justice 
McLean,  Mr.  Justice  Campbell,  and  Mr.  Justice 
DaoieL 

Mr.  Justice  Campbell,  dissenting: 
I  dissent  from  the  opinion  of  the  court.  Tlie 
Attorney-General  suggests  to  the  court  that  the 
State  of  Florida  has  filed  here  an  original  bill 
against  the  State  of  Georgia,  for  a  settlement  of 
tbe  boundary  between  the  States.  He  repre- 
sents that  the  line  claimed  by  Florida  is  that 
which  the  United  States  have  recognized  in  the 
surveys,  sales  and  other  operations  of  the  Land 
Office,  and  that  the  line  of  Georgia  diminishes 
the  domain  of  the  United  States  in  Florida 
twelve  hundred  thousand  acres.  "Whereupon, 
and  in  consideration  of  tbe 'interest  and  concern 
oi  the  United  States,"  he  moves  for  leave  "to 
appear  in  said  cause,  and  be  heard  in  behalf  of 
the  United  States,  in  such  time  and  form  as 
the  eourt  will  order."  The  condition  of  the 
cause,  in  relation  to  which  the  motion  is  made, 
is,  that  a  bill  and  answer  have  been  filed,  but  no 
inne  exists,  and  none  of  the  ulterior  stages  in 
the  course  of  the  cause  attained ;  nor  has  there 
been  any  motion  to  the  court  requiring  an  ex- 
amination of  the  record;  and  so  the  motion,  as 
nnderstood  fnnn  its  terms,  is  certainly  prema- 
ture. But  the  words  "to  appear  in  said  cause 
aad  be  heard  in  behalf  of  the  United  States," 
voy  indifferently  explain  the  significance  of  the 
motion.  The  application  is,  that  the  Attorney- 
General  may  "intervene,"  not  as  a  technical 
party;  not  as  joining  with  the  one  or  other 
party;  iiot  in  subordination  to  the  mode  of  con- 
dneting  the  complaint  or  defense  adopted  by 
the  one  State  or  the  other,  nor  subject  to  the 
consequences  of  their  acts,  or  of  any  possible 
mispleading,  insufficient  pleading,  omission  to 
plead,  or  admission  or  omission  of  fact  by 
•itiier  party,  or  both ;  but  to  co-operate  with  or 
to  oppose  both  or  either,  and  to  bring  forth  all 
the  points  of  the  case  according  to  his  own 
Jndgment,  whether  aa  to  the  law  or  fact." 

nongh  the  pleadings  show  that  the  interests 
of  tbe  State  of  Florida  and  of  the  United  States 
■Bite  to  maintain  the  same  line,  the  Attorney- 
General  declines  to  adopt  her  suit,  lest  the  con- 
ditioa  of  the  United  States  might  become  "pre- 
carious," "depending  on  the  discretion  of  Flor- 
ida." Nor  will  the  Attorney-General  file  a  bill 
tor  the  United  States,  nor  agree  that  Florida 
•ay  make  them  defendants  to  hers,  for,  "that 
1%U  ed. 


the  court  is  not  empowered  by  the  Constitution 
to  entertain  an  original  suit"  of  the  kind. 

Nor  is  the  motive  for  this  intervention  mere- 
ly that  the  United  States  have  a  fiscal  interest, 
for  the  Attorney -General  suggests  that  the  Con- 
stitution may  be  violated  by  agreements  and 
compacts  of  States,  "entered  of  record"  "there- 
by altering  the  limits  *of  the  States  and  [•514 
the  structure  of  the  Union,  "to  the  direct  prej- 
udice of  the  rights,  interests  and  laws  of  the 
United  States."  These  suggestions  of  possible 
injustice  arising  from  collusive  compacts  "en- 
tered of  record"  may  be  used  in  any  judicial 
controversy  between  states,  and  in  this  case  no 
evidence  of  such  appears  of  record;  and  if  such 
suggtstions  are  heeded,  the  AttompyOcnoral 
must  be  constantly  an  applicant  for  leave  to 
appear,  "not  as  a  technical  party,"  but  to  cm- 
ploy  some  oversight,  superintendence  or  censor- 
ship, in  suits  between  States  of  the  Union  in 
this  court;  and  surely  such  a  claim  requires 
new  modes  of  proceeding,  and  that  now  pro- 
posed is  as  peculiar  as  tbe  claim.  The  United 
States  appear,  with  the  assertion  of  their  ex- 
emption from  suit  in  this  court — that  the  or- 
iginal jurisdiction  of  the  court  does  not  em- 
brace them  as  a  party.  Thus  declaring  inde- 
pendence of  process  pleading,  and  decree,  in  an 
original  suit  in  the  court,  they  ask  to  assist 
or  to  assail  at  their  pleasure,  suitors  legally 
before  it,  and  to  mold  the  decree  in  their  case 
by  allegations,  evidence  and  arguments,  intro- 
duced without,  and  perhaps  against  their  will. 

The  principle  of  common  law  and  chancery 
procedure  is,  that  suits  are  commenced,  prose- 
cuted and  defended,  by  parties  to  the  record  in 
their  own  names;  and  the  intervention  of 
third  persons,  not  parties,  is  unknown  to  the 
system;  and  we  may  affirm  confidently,  in  a 
caae  like  this,  where  the  party  is  above  and 
beyond  the  jurisdiction  of  the  court  such  a 
case  is  without  a  precedent.  2  Chit.  Pr.  343. 
The  case  of  Pentland  v.  Quorrington,  3  My.  A 
C.  240,  was  that  of  a  trustee,  with  a  full  as- 
signment, suing  in  the  name  of  the  assignor, 
under  his  power  of  attorney,  and  obtaining  * 
decree  with  notice  to  the  defendant.  The  nom- 
inal plaintiff  agreed  to  an  order  for  delay  and 
the  trustee  petitioned  for  a  discharge  of  the 
order,  and  tbal^he  might  conduct  the  suit.  Lord 
Cottenham  said:'  "It  is  a  perfectly  new  equity. 
The  only  suit  in  court  is  a  suit  between  the  de- 
fendant and  the  party  (assignor)  with  whom 
the  contract  was  made.  The  plaintiff  (assign- 
or) is  a  party  to  the  arrangement  for  effectuat- 
ing which  the  present  order  has  been  made. 
Your  case  is  against  him,  that  whereas  he  has 
authorized  you  to  carry  on  this  suit  in  hia 
name,  he  has  entered  into  the  arrangement  in 
question  without  your  concurrence.  If  I  were 
to  make  such  an  order,  I  should  be  giving  you 
the  right  of  carrying  on  this  suit  againat  tlie 
defendant;  I  should  be  displacing  the  plaintiff 
on  the  record."  He  asked:  "Is  there  any  in- 
stance of  such  an  interference  on  the  part  of 
the  court  aa  you  now  askT"  The  eminent  solic- 
itor answered:  "I  admit  that  I  have  never  seen 
a  case  like  the  present."  So  in  Drever  t.  Man- 
derley,  4  M.  &  C.  94,  an  order  allowing  a  third 
person  to  control  a  suit  where  the  subject 
•belonged  to  him  by  Msignment,  hut  to  [*515 
which  lie  was  not  a  party  by  any  proceeding 
•vas  pronounced  by  the  same  chancellor  "per- 
fectly   irregular."   The   court    did   not   object 
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to  the  right  to  the  suhject  of  dispute,  but  to 
the  mode  of  enforcing  the  right,  by  the  attempt 
to  control  the  suit.  It  required  the  assignee  to 
exhibit  his  right  by  bill,  according  to  the  prac- 
tice of  the  court,  in  his  own  name. 

Chief  Justice  ISfarshall,  in  describing  the  con- 
troversies to  which  the  judicial  power  of  the 
United  States  extends,  says:'  "The  words  arc 
of  well  understood  and  limited  signification.  It 
is  a  controversy  between  parties  which  had 
taken  a  shape  for  judicial  decision."  "To  come 
within  the  description  of  a  case  in  law  and 
equity,  a  question  must  assume  a  legal  form  for 
forensic  litigation  and  judicial  decision.  There 
must  be  parties  come  .into  court  who  can  be 
reached  by  its  process  and  bound  by  its  power, 
whose  rights  admit  of  ultimate  decision  by  a 
tribunal  to  which  they  are  bound  to  submit." 
6  Wh.  Ap.  16,  17.  The  supposed  cases  of  excep- 
tion cited  by  the  Attorney -General  only  display 
the  pervadihg  extent  of  this  principle.  The  in- 
stances quoted  are  rules  under  the  interpleading 
Act  of  Wm.  IV.:  landlords  defending  for  ten- 
ants in  ejectment;  vouchees  in  warranty  in  real 
actions;  bills  of  interpleader,  and  suits  by  rep- 
resentative parties  for  or  against  themselves 
and  others.  The  cases  referred  to  in  courts  of 
common  law  arise  where  a  person  having  the 
primary  right  or  obligation  is  called  as  a  party 
to  the  suit  to  defend  that  right  or  to  fulfill  the 
obligation;  and  Lord  Coke  speaks  of  the  com- 
Ron  law  instance  of  a  vouchee  as  "seeming 
strange"  and  depending  upon  "ancient,  con- 
tinual and  constant  allowance."  (2  Ins.  241); 
and  so,  in  interpleading  suits,  parties  having  an 
adverse  interest  are  called  in  by  process,  as 
parties,  to  disengage  a  neutral  who  may  have 
the  subject  of  controversy  and  desires  to  relin- 
quish it  to  the  owner,  when  he  shall  be  ascer- 
tained, and  in  representative  cases  the  court 
acts  upon  the  parties  to  the  record,  and  deter- 
mines the  cases  made  by  them.  In  this  case  the 
United  States  admit  no  representation  on  their 
behalf,  nor  will  they  undertake  the  suit  of 
either,  nor  admit  the  jurisdiction  of  the  court 
to  treat  them  as  a  suitor  or  party,  but  contest 
the  authority  of  the  court;  are  ready  to  contest 
or  strengthen  the  positions  of  either  party ;  and 
thus  they  seek,  by  an  anomalous  Austrian  in- 
tervention, to  overlook  and  control  the  proceed- 
ings of  the  litigants  to  their  own  aggrandize- 
ment. I  find  no  precedent  in  the  direct  and 
straightforward  course  of  the  common  law,  nor 
in  the  statutes  altering  it,  for  such  a  conduct. 
I  will  briefly  examine  the  precedents  to  which 
we  have  been  cited,  in  the  codes  of  procedure 
of  those  tribunals  which  apply  the  jurispru- 
516*]  dence  of  imperial  or  'papal  Rome.  The 
French  code  permits  the  interposition  of  third 
persons  in  existing  suits.  An  intervenor  may 
guard  a  present  or  future  interest,  or  one 
certain,  contingent,  conditional  or  collateral, 
whether  pecuniary  or  personal,  or  held  as  a 
representative.  But  the  inquiry  is,  how  and 
under  what  circumstances?  And  the  answer 
is,  by  propounding  his  pretensions  to  the  court 
as  a  suitor,  inviting  contest,  alleging  proofs, 
recognizing  the  jurisdiction  of  the  court,  and 
submitting  to  its  decree.  4  Bioche  Die.  de 
Pro.  690;  La.  Code  Prac.  sec.  324. 

La  CaDada,  describing  the  Spanish  system, 
says,  there  are  necessarily  two  parties  to  every 
suit  (actor  and  reo)  ;  and  when  a  third  litigant 
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comos,  he  is  called  by  that  number  (tercero) ; 
and  because  h*-  can  oppose  either  of  the  parlies, 
or  both,  the  word  opposer  is  added,  (tercero 
opcsitor),  and  his  act  is  called  third  opposition. 
If  he  comes  to  aid  another  party  in  the  same 
right  he  accepts  the  suit  as  he  finds  it,  and  acta 
conjointly.  If  his  rights  are  independent,  ad- 
verse or  paramount,  his  suit  is  treated  as  an 
original  suit,  and  is  conducted  as  ordinary 
suits. 

The  third  opposer  is  technically  a  party  to 
the  cause,  and  really  subject  to  the  decree.  La 
Canada,  Juicos  Civiles,  393. 

Nor  do  the  admiralty  or  ecclesiastical  codes 
afford  any  sanction  to  the  motion.  Their  ju- 
risdiction being  largely  in  rem,  they  allow  per- 
sons who  have  a  present  and  certain  claim  to 
the  res,  to  propound  their  interest,  if  the  court 
has  jurisdiction ;  and  by  the  act  the  persons  be- 
come parties  to  the  suit,  liable  for  costs  and 
entitled  to  appeal.  The  various  codes,  then, 
differ  in  the  time  and  manner  of  calling  parties 
before  the  court.  The  conditions  of  a  suit  at 
the  common  law  in  general,  are  settled  at  its  in- 
stitution, and  new  and  independent  parties  are 
not  introduced  in  the  subsequent  stages.  The 
courts  of  chancery  are  more  liberal  in  reference 
to  the  time  of  making  parties  and  in  the  ex- 
tent of  their  amendments.  But  in  both  courts 
the  plaintiff  is  the  dominus  litis,  and  third  per- 
sons may  not  come  in  unless  he  amends  the 
proceedings,  or  his  bill  is  fitted  for  it,  as  being 
a  representative  bill.  But  in  the  civil,  admiral- 
ty and  ecclesiastical  courts,  the  power  of  third 
persons  to  propound  their  rights  in  the  subject 
of  dispute  is  not  so  dependent  upon  the  will  of 
the  prior  parties.  But  all  the  codes  of  proced- 
ure unite  in  this,  that  persons  must  come  in 
according  to  a  regular  course  of  procedure,  ac- 
cepting the  authority  of  the  court,  citing  ad- 
verse parties  to  defend,  and  yielding  to  what- 
ever decree  it  may  pronounce.  The  more  than 
imperial  claim  in  this  instance,  is  for  all  the 
faculties  of  a  suitor,  without  a  submission  to 
the  obligations  and  restrictions  of  one.  But  it 
is  supposed  that  precedents  in  the  English 
chancery  support  a  pretension  of  the'  Attorney- 
General  to  intervene  according  to  his  motion. 
*An  important  class  of  the  rights  of  the  [*51T 
Crown  are  represented  there  by  the  Queen's 
Attorney-General;  but  how?  He  is  introduced 
upon  the  record  as  a  "technical"  party  to  the 
suit,  and  the  Crown  is  bound  by  the  decree. 
When  the  right  is  adverse  to  the  plaintiff,  the 
Attorney-General  is  made  a  party  by  prayer  in 
the  bill  and  the  service  of  a  copy.  If  he  fails 
to  appear  it  is  a  nil  dicit;  and  if  he  appears 
and  will  not  answer,  a  decree  pro  confesso  is 
taken.    Danl.  Ch.  Pr.  175,  501,  648,  Dick.  729; 

1  Y.  A  J.  509. 

And  courts  there  exercise  over  the  Attorney- 
General  the  same  authority  which  they  exercise 
over  every  other  suitor,  and  he  would  not  be 
permitted  more  than  any  other  suitor  to  prose- 
cute any  proceeding  merely  vexatious,  or  which 
had  no  legal  object.  The  Queen  v.  Prosser,  11 
Beav.  300. 

The  cases  cited,  of  Penn  v.  Lord  Baltimore, 
Hovenden  v.  Annesly,  Att'y-Gen.  v.  Galway, 
and  the  analogous  cases  of  Dolder  v.  Banic  of 
England,  and  Burgess  v.  Wheatc,  Cas.  H.  332; 

2  Sch.  &  Lef.  617;  1  Moll.  95;  10  Ves.  362;  1 
Eden.  Cb.  177,  are  instAn«e«  of  tbe  application 

17  How. 
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of  tbe  nile  that  the  court  will  require  the 
Crown  to  be  made  a  party  to  the  record,  under 
the  name  of  the  Attorney-General,  and  that  he 
comes  as  an  actual  and  obedient  party,  and  not 
in  any  illusory  and  indeterminate  form ;  so  that 
if  the  claim  of  the  Attorney-General  to  repre- 
sent the  United  States  in  courts  to  the  extent 
claimed,  is  tenable,  the  manner  of  the  interven- 
tion here  is  inadmissible. 

But  I  do  not  admit  that  the  Attorney-General 
has  any  corporate  or  juridical  character,  or  that 
he  can  be  introduced  u|)on  the  record  in  his 
official  name  as  an  actor  or  respondent  in  a 
suit.  His  duties  are  strictly  professional  du- 
ties, and  his  powers  those  of  an  attorney  at 
law.  Whatever  he  may  do  for  the  United 
States,  a  special  attorney  might  be  retained  to 
do;  nor  can  the  United  States  appear  in  his 
name,  nor  by  his  agency,  in  cases  where  they 
may  not  be  a  party. 

I  hav«  considered  this  motion  upon  the  eon- 
eexsions  of  the  argument;  but  the  principle  ly- 
ing at  the  foundation  of  the  case  should  not 
form  the  basis  of  a  judgment  merely  on  the 
strength  of  such  concessions;  and  hence  I  pro- 
ceed  to  its  examination. 

The  judicial  power  of  the  United  States  ex- 
tends to  all  cases  in  law  and  equity  arising  un- 
der  thb   Constitution   and   laws  of   the   United 
States,  and  treaties  made  under  their  authori- 
ty: to  all   cases  affecting  ambassadors,   other 
public  ministers  and  consuls;  to  controversies 
to  which  the  United  States  shall  be  a  party;  to 
controversies  between  two  or  more  States;  and 
between  a   State   or  the   citizens   thereof   and 
foreign  states,  citizens  and  subjects. 
Jig*]     '"In  all  cases  affecting  ambassadors, 
etc.,  and  those  in  which  a  State  shall  be  a  par- 
t^,   the  Supreme  Court  stiall  have  original  juris- 
diction. In  all  other  cases  before  mentioned  the 
Snpreme  Court  shall  have  appellate   jurisdic- 
tion only."     It  was  not  in  the  design  of  the 
Constitution  to  alter  or  even  modify  the  exist- 
ing relations  of  any  of  the  sovereign  parties 
mmed  in  this  Article,  to  legal  jurisdictions,  by 
nilarging  their  liableness  to  suit;  but  its  pur- 
pose  was    to    erect    tribunals    to    which    they 
mif;ht  resort  for  the  determination  of  the  suits 
shich  they  might  legally  commence,  or  might 
voluntarily  submit  or  were  subject  to,  according 
to  their  pre-existing  conditions.    Thus  no  suit 
can  be  commenced  against  the  United  States, 
foreign  states  or  ambassadors,  and  public  min- 
isters; nor  are  they  brought  within  the  juris- 
diction   of    the    courts    of    the    United    States 
to  »ny  decree  beyond  that  to  which  they  were 
liable,  without  this  constitutional  clause.     The 
construction    which   allows    the    exemption    of 
these  parlies  as  sovereigns,  or  their  representa- 
tires,  to  operate,  sanctions  also  the  title  of  the 
States  to  the  same  right,  for  they  are  mentioned 
in  the  same  clause;  and  the  jurisdiction  con- 
ceded to  this   court  in   reference   to   them   is 
exprcwed  in  similar  or  identical  language. 

I  un  aware,  that  at  an  early  day  in  the 
existence  of  this  court  a  contrary  opinion  was 
expressed  by  a  majority,  upon  a  motion  for  an 
interlocutory  order  in  a  suit  against  a  State, 
and  I  propose  to  examine  the  principle  estab- 
lished in  the  controversy,  of  w.Sich  that  opin- 
ion is  a  part. 

While  the  Constitution  was  under  discus- 
sion General  Hamilton  (Federalist,  81)  said, 
tlUcd. 


"that  it  is  in  the  nature  of  sovereignty  not  to 
be  amenable  to  the  suit  of  an  individual  with- 
out its  consent,"  and  contended,  "that  to  as- 
cribe to  the  federal  courts,  by  mere  implica- 
!  tion,  and  in  destruction  of  a  pre-existing  right 
of  the  state  governments,  a  power  which  would 
involve  such  consequences  would  be  altogether 
forced  and  unwarrantable."  So  Mr.  Madison, 
replying  to  the  vehement  and  prophetic  de- 
nunciations of  Patrick  Henry,  in  a  careful  ex- 
position of  the  judiciary  clause,  calmed  the 
Virginia  convention  by  assuring  it  that  "it  is 
not  in  the  power  of  individuals  to  call  any 
State  into  court.  The  only  operation  the  clause 
can  have  is,  that  if  a  State  should  wish  to 
bring  a  suit  against  a  citizen,  it  must  be 
brought  in  the  federal  court."  And  the  late 
Chief  Justice  Marshall  supported  him,  saying: 
"With  respect  to  disputes  between  a  State  and 
citizens  of  another  Slate,  its  jurisdiction  has 
been  decried  with  unusual  vehemence.  I  hope 
no  gentleman  will  think  a  State  will  be  called 
at  the  bar  of  a  federal  court.  It  is  not  rational 
to  suppose  that  the  sovereign  power  shall  be 
dragged  before  a  court.  The  intent  is  to  enable 
'States  to  recover  claims  of  individuals  [*519 
residing  in  other  States.  I  contend  this  con- 
struction is  warranted  by  the  words."  Virginia 
Deb.  387,  405,  406. 

When  these  assurances  from  the  most  ae- 
credited  friends  of  the  new  government  were 
disappointed,  by  the  institution  of  suits  in  this 
coort  against  several  of  the  States,  by  individ- 
ual plaintiffs,  shortly  after  the  adoption  of  the 
Constitution,  ^  strong  sentiment  of  wrong  was 
felt,  and  corresponding  indignation  expressed. 
This  indignation  was  not  occasioned  by  any 
apprehension  of  consequences  to  the  States  as 
debtors,  but  by  the  fact  that  they  supposed 
their  rights  to  be  violated.  The  history  will 
bear  no  other  interpretation.  In  Chisholm  v. 
Georgia,  that  State  instructed  counsel  to  pre- 
sent to  the  court  a  written  remonstrance  and 
protestation  against  tjie  exercise  of  jurisdiction, 
but  not  to  argue  the  cause.  The  Attorney- 
General  opened  the  case  of  the  plaintiff  by 
saying:  "He  did  not  want  the  remonstrance 
of  Georgia,  to  satisfy  him  that  the  motion  for 
judgment  was  unpopular.  Before  that  remon- 
strance was  read  he  had  learned  from  the  acts 
of  another  State  that  she,  too,  condemned  it." 
The  court  awarded  a  writ  of  inquiry  upon  the 
default  of  the  State,  sustaining  the  jurisdic- 
tion upon  nrguincnts  of  the  utility,  justice  and 
safety  of  tht  delegation  of  the  power,  and  of 
the  diminution  and  abasement  wrought  upon 
the  States  by  the  Constitution.  Mr  Justice 
Wilson  states  the  case  "as  one  of  uncommon 
magnitude."  He  says:  "One  of  the  parties 
is  a  State,  certainly  respectable,  claiming  to  be 
sovereign.  The  question  to  be  determined  is, 
whether  this  State,  so  respectable,  and  whose 
claim  soars  so  high,  is  amenable  to  the  juris- 
diction of  the  Supreme  Court  of  the  United 
States.  This  question,  important  in  itself, 
will  depend  on  others  more  important  still; 
and  may  perhaps  be  ultimately  resolved  into 
one  no  less  radical  than  this:  do  the  people 
of  the  United  States  form  a  nation."  It  is 
not  dilTieult  to  peioeivc  the  profound  miscon- 
ception of  the  relations  of  the  States  to  the 
Union  which  dictated  his  judgment.  The  fol- 
lowing year  tbe  Legislature  of  the  Common- 
13  !•» 
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wealth  of  Virginia  adopted  a  resolution  which 
contains  a  reply  to  the  question:  "Resolved 
tinauimously,  that  a  State  cannot,  under  the 
Constitution  of  the  United  States,  be  made  a 
defendant  at  the  suit  of  any  individual  or  indi- 
viduals, and  that  the  decision  of  the  Supreme 
Federal  Court,  that  a  State  may  be  placed  in 
that  situation  is  incompatible  with  and  danger- 
ous to  the  sovereignty  and  independence  of 
individual  States,  as  the  some  tends  to  a  gener- 
al consolidation  of  these  confederated  Repub- 
lics;" and  instructed  their  senators  and  repre- 
sentatives "to  unite  their  utmost  and  earliest 
exertions  to  obtain  such  amendments  as  will 
remove  or  explain  any  clause  which  can  be 
520*]  construed  to  imply  *or  justify  a  decision 
that  n  State  is  compellable  to  answer  in  any 
suit  by  any  individual  or  individuals  in  any 
court  of  the  United  States." 

One  month  after  (January,  1794),  the  Senate 
was  moved  by  Mr.  Strong,  of  Massachusetts,  to 
adopt  the  Eleventh  Amendment  to  the  Consti- 
tution, declaring  that  the  Constitution  should 
not  be  construed  to  authorize  such  suits.  Vari- 
ous attempts  were  made  in  both  branches  of 
Congress  to  limit  the  operation  of  the  Amend- 
ment, but  without  effect.  It  w;is  accepted  with- 
out the  alteration  of  a  letter,  by  a  vote  of  23  to 
2  in  the  Senate,  and  81  to  0  in  the  House  of 
Representatives,  and  received  the  assent  of  the 
State  Legislatures.  Georgia  ratified  the  Amend- 
ment as  "an  explanatory  article,"  her  Legisla- 
ture "concurring  therewith,  deeming  the  same 
to  be  the  only  just  and  true  construction  of  the 
judicial  power  by  which  the  riglits  and  dignity 
of  the  several  States  can  be  effectively  secured." 
Tlius  the  supreme  constitutional  jurisdiction  of 
the  United  States,  the  concurrent  action  of 
Congress,  and  the  State  Legislatures,  express- 
ing a  consent  nearly  unanimous,  corrected  the 
opinion  of  the  Supreme  Court,  and  intercepted 
its  final  judgments  in  these  cases,  by  declaring 
that  the  Constitution  should  not  be  so  con- 
stnied  as  to  allow  them. 

The  reporter  of  the  court  closes  the  volume 
which  contains  the  case  of  Chisholm,  by  saying 
"the  writ  of  inquiry  was  not  sued  out  and 
executed;  so  that  this  cause  and  all  other  suits 
against  States  were  swept  at  once  from  the 
records  of  the  court  by  the  Amendment  of  the 
Constitution."  The  course  of  argument  which 
excluded  the  jurisdiction  of  such  cases,  applies 
with  equal  force  to  suits  by  foreign  States 
against  the  States  of  the  Union.  And  the  con- 
siderations which  forbid  suits  against  the 
States  by  individuals,  indicated  with  such  clear- 
ness in  tlie  Federalist,  form  the  basis  of  the 
luminous  and  masterly  judgments  in  the  Eng- 
lish chancery,  in  the  case  of  the  Duke  of 
Brunswick  v.  King  of  Hanover,  6  Beav.  1 ;  2 
H.  L.  Ca.  1,  where  the  delicacy,  difficulty  and 
danger  of  the  jurisdiction,  and  its  want  of 
practical  value  are  fully  set  forth,  and  the  con- 
clusion announced  "that  it  is  a  general  rule,  in 
accordance  with  the  laws  of  nations,  that  a 
sovereign  prince,  resident  in  the  dominions  of 
another,  is  exempt  from  the  jurisdiction  of  the 
courts  there."  It  is  clear  the  Constitution  did 
not  abrogate  any  law  of  nations,  and  the  only 
question  is,  whether  the  States  consented  to 
suits  without  any  reciprocal  right,  or  whether 
the  existence  of  such  a  power  in  foreign  States  I 
could  possibly  assist  any  objects  of  the  Con- 1 
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federacy.  On  the  contrary,  would  not  saeh  » 
promiscuous  grant  jeopard  its  tranquility  and 
peace?  The  answer  of  Mr.  Madison  to  the 
Virginian  convention  is  positive  and  direct.  "I 
do  not  'conceive,"  he  says,  "that  any  ['SSI 
controversy  can  ever  be  decided  in  tliese  courts, 
between  an  American  and  foreign  State,  with- 
out the  consent  of  parties.  If  they  consent, 
provision  is  here  made.  The  disputes  ought  to 
be  tried  by  the  national  tribunal.  This  is  con- 
sonant with  the  law  of  nations."  Virginia 
Deb.  391.  To  this  consent,  it  may  be  th»t 
Congress  would  be  a  necessary  party. 

Tlie  nature  of  the  jurisdiction  in  re^rd  to 
the  States  having  been  considered,  the  inquiry 
can  now  be  made,  can  the  United  States  be  a 
party  to  a  suit  between  two  or  more  States. 
The  Constitution  does  not  mention  such  a  case. 
There  were  before  the  Federal  convention  prop- 
ositions to  extend  the  judicial  powers  to  ques- 
tions "which  involve  the  national  peace  and 
harmony;"  "to  controversies  between  the  United 
States  and  an  individual  State;"  and  in  the 
modified  form,  "to  examine  into  and  decide 
upon  the  claims  of  the  United  States  and  an 
individual  State  to  territory."  None  were  in- 
corporated into  the  Constitution,  and  the  last 
was  peremptorily  rejected.  The  jurisdiction 
of  this  court  over  cases  to  whidi  the  United 
States  and  the  States  are  respectively  parties,  is 
materially  different — the  one  original,  the  other 
appellate  only.  There  was  no  encouragement, 
nor  serious  countenance,  to  the  proposition  to 
vest  this  court  with  jurisdiction  of  such  cases. 
This  court  is  organized  and  its  members  ap- 
pointed by  one  oif  the  parties.  Their  influence 
extends  with  the  jurisdiction  of  this  court, 
their  means  of  reputation  with  its  powers,  their 
habitual  connection  with  the  Federal  legisla- 
tion naturally  inspires  a  sentiment  in  favor  of 
the  Federal  authority.  These  operative  causes 
of  bias  were  known;  and  apprehensive  as  the 
States  were  of  consolidation  and  the  overbear- 
ing influence  of  the  central  government,  we  can 
well  understand  why  only  the  modified  proposal 
as  to  jurisdiction  was  pressed  to  a  vote.  I 
repeat  that  the  enumeration  of  the  parties  in 
this  Article  of  the  Constitution  did  not  enlarge 
the  liabilities  of.  the  States  to  suits,  but  it  only 
provided  tribunals  where  suits  might  be 
brought,  to  which  they  were  already  subject,  or 
might  desire  to  commence.  Nor  does  the  clause 
authorizing  suits  between  two  or  more  States 
afford  any  contradiction  to  this  conclusion. 

The  Articles  of  Confederation,  by  which  they 
were  then  combined,  allowed  Congress,  as  the 
occasion  might  arise  to  appoint  special  tribu- 
nals "to  which  all  disputes  and  differences 
now  subsisting,  or  that  might  hereafter  arise, 
between  two  or  more  States,  concerning  bound- 
ary, jurisdiction,  or  any  other  cause  whatever," 
should  be  submitted. 

Similar  provisions  for  special  and  occasional 
tribunals,  in  matters  of  jurisdiction  and  bound- 
ary, formed  a  part  of  the  plan  of  the  Constitu- 
tion till  near  the  close  of  the  convention,  when 
•they  were  stricken  out,  and  the  general  [*523 
jurisdiction  over  those  as  well  as  other  contro- 
versies delegated  to  this  court.  My  conclusion, 
after  an  examination  of  the  clause  is,  that  it  is 
only  in  controversies,  between  the  States  that 
one  of  their  number  can  be  impleaded  in  this 
court  without  its  explicit  consent;  and  that  this 
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jnriadieticm  ia  special,  as  to  the  controversy  and 
the  parties,  embracing  none  except  those  be- 
tween the  States  of  the  Union;  that  the  court 
has  no  original  jurisdiction  of  the  United 
States,  and  none  of  a  controversy  between 
them  and  an  individual  State;  and  consequent- 
ly, that  they  have  no  title  to  appear  as  a  party 
to  the  record;  nor  in  any  undefined  and  uncer- 
tain relation  to  it. 

And  now  the  question  arises,  whether  the 
United  States  can  or  ought  to  be  concluded  as 
to  their  property,  without  a  privilwe  to  appear 
and  be  neard,  by  a  jadgment  of  the  court, 
npon  a  question  of  boundary  submitted  by  two 
or  more  of  the  States,  for  its  adjudication. 

Without  assigning  any  effect  to  the  judgment 
that  may  be  renderad,  or  anticipating  whether 
the  rights  of  the  United  States  may  be  reserved, 
I  will  asstune  that  the  United  States  will  be 
estopped  by  the  judgment,  and  that  no  reserva- 
tion of  their  proprietary  rights  can  be  made; 
and  consider  whether,  under  such  circumstances, 
there  is  injustice.    The  government  of  Florida 
involve  in  this  suit  her  highest  claims — those 
of    sovereignty    and    juHsmction — and    fulfill 
their  ehief  political  obligations  in  its  prosecu- 
tion.    If  individual  claims  are  affected  by  the 
decree  in  such  a  suit,  it  is  because  they  are  so 
incorporated  in  the  rights  of  their  sovereign  as 
to  have  no  separate  or  independent  existence. 
She  is  the  representative  of  all  the  proprietary 
rights  and  intorcsts  of  her  people  in  their  con- 
test with  another  sovereign.    The  United  States, 
in  resigning  their  sovereignty  over  the  Terri- 
tory of  Florida  to  the  people,  and  by  recogniz- 
ing their  government,  relinquished  their  author- 
ity over  this  controversy,  and  consented  that 
their  proprietary  claims  to  the  wasto  and  unap- 
pnpnated   lands    should    abide    the    issue    to 
which  the  Stato,  in  her  wisdom  and  fidelity, 
ibonld  attain.    This  sovereign  control  of  Flor- 
id* was  modified  upon  her  accession  to  the 
Usion.    After  this,  if  the  controversy  was  set- 
tled by  n^otiation  and  compact,  the  consent 
of  Congress  was  necessary  to  ite  binding  opera- 
tion, as  in  other  cases  of  compact.     If  it  was 
Kttled  contradictorily,  then  this  tribunal  was 
appointed  to  make  the  determination. 

Nor  do  I  perceive  that  the  Executive  Depart- 
ment has  any  title  to  disturb  the  parties  or 
the  court,  with  the  expression  of  anxieties  or 
apprehensions  that  this  court  will  be  allured 
to  perform  what  Congress  alone  may  do,  or 
iSS*]  that  these  constitutional  conditions  *wiU 
not  be  honorably  fulfilled.  The  existence  of  this 
Federal  government  in  ite  whole  extent  is 
a  tsstimonial  to  the  magnanimous  and  disin- 
terested polity  of  the  States  of  the  Union ;  nor 
ii  the  concession  which  submite  to  a  tribunal  of 
joitice  the  peaceful  and  rational  adjustment  of 
the  controversies  between  the  sovereign  States 
the  least  weighty  of  the  proofs  of  those  dis- 
pmitions.  It  seems  to  me  that  it  is  the  duty 
of  this  eoort  to  come  to  the  exercise  of  the 
juisdietion  the  States  have  conferred  in  the 
nns  spirit;  to  exercise  it  according  to  the  let- 
ter «f  their  submission;  to  exclude  from  it 
nupieion,  jealousies,  interventions  from  any 
aatbority,  but  to  meet  the  parties  to  the  con- 
troreny  with  confidence. 

Dinenting  from  every  part  of  the  order,  I 
han  filed  Uie  reasons  for  (he  dissent. 
l(Ii.ed. 


Mr.  Justice  Curtis,  dissenting: 

It  is  in  accordance  with  natural  justice,  and 
with  a  principle  of  jurisprudence,  that  no  one 
should  be  affected  by  a  judgment  or  decree 
without  an  opportunity  to  present  to  the  court, 
either  by  himself  or  his  lawful  representative 
in  some  r^lar  and  legal  course,  his  allegations 
and  proofs,  and  to  be  heard  thereon;  and 
therefore,  I  should  have  assented  to  the  appli- 
cation of  the  Attorney-General  in  this  case,  and 
would  willingly  concur  with  a  majority  of  the 
court  in  the  order  they  direct  to  be  entered,  if 
I  did  not  find  it  to  be  subject  to  objections  too 
grave  for  me  to  disregard,  and  which  careful 
reflection,  even  under  the  influence  of  the  great 
respect  I  feel  for  the  opinions  of  my  brethren, 
has  not  enabled  me  to  overcome. 

I  will  state,  as  briefly  as  I  can,  what  these 
objections  are.  In  doing  so,  I  shall  first  exam- 
ine the  nature  and  effect  of  the  application  of 
the  Attorney-General,  to  see  whether  it  is  in  the 
power  of  the  court  to  grant  it,  as  made;  and  I 
will  then  consider  whether  the  order  directed 
by  the  court  is  subject  to  the  same  difficulties 
in  part  or  in  whole. 

That  application  is,  in  substance,  an  ex-oflicio 
information,  in  which  the  Attorney-General  of 
the  United  States  informs  this  court  of  the 
pendency  of  a  suit  here  by  the  State  of  Florida 
against  the  State  of  Georgia,  wherein  there  is 
in  controversy  a  portion  of  the  boundary  line 
between  those  States;  that  it  appears  from  an 
inspection  of  the  bill  of  the  State  of  Florida, 
and  of  the  answer  of  the  State  of  Georgia, 
that,  if  the  pretentions  of  the  Stete  of  Georgia 
shall  be  sustained  by  this  court,  the  boundary 
line  in  controversy  will  be  so  run  as  to  include 
within  the  territorial  limits  of  that  State  a 
tract  of  land  of  about  twelve  hundred  thousand 
acres,  which  have  been  considered  and  treated 
heretofore  as  public  domain  of  the  United 
Stotes,  and  surveyed  as  such,  and  much  of 
which  has  been  sold  and  granted  by  the  United 
Stetes,  as  being  part  of  the  territory  of  East 
Florida,  acquired  from  Spain. 

*In  support  of  this  information,  the  [*497 
Attorney-General  has  filed  certein  documente 
and  a  map;  and  he  prays  that,  in  consideration 
of  the  interest  and  concern  of  the  United  States, 
he  may  be  permitted  to  appear  in  the  case,  and 
be  heard  in  behalf  of  the  United  States,  in  such 
time  and  form  as  the  court  shall  order. 

The  case  to  which  this  information  relates, 
now  stends  on  the  original  docket  of  this  court, 
upon  a  bill  filed  by  the  State  of  Florida  and  an 
answer  by  the  State  of  Georgia.  No  replica- 
tion had  been  put  in,  and  of  course,  no  proofs 
token. 

It  is  quite  apparent,  therefore,  since  the  case 
is  not  now  in  a  condition  to  be  brought  to_  a 
hearing,  and  since  much  time  must  necessarily 
elapse,  considering  the  course  of  the  court  and 
the  nature  of  the  controversy  and  the  charac- 
ter of  the  parties,  before  it  can  be  put  into  a 
state  to  be  heard,  that  this  application  of  the 
Attorney -General  is  not  designed  merely  to  ob- 
tain the  privilege  of  toking  part  in  the  hearing 
of  the  cause,  by  making  an  argument  at  the  bar, 
upon  the  pleading  and  proofs  as  they  may  ex- 
ist when  the  cause  may  be  set  for  hearing,  if 
that  time  shall  ever  arrive.  It  seems  to  me  not 
consistent  with  that  respect  which  is  due  to  the 
Attorney-General,  to  suppose  that  he  has  caused 
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the  States  of  Florida  and  Georgia,  by  their 
counsel,  to  appear  here,  and  has  called  on  the 
court  to  listen  to  and  consider  elaborate  and 
learned  arguments  upon  questions  of  constitu- 
tional law  and  general  jurisprudence,  merely 
to  present  the  question  whether,  in  the  contin- 
gency that  this  case  should,  at  some  future  day, 
be  brought  to  a  hearing,  and  in  the  event  that, 
at  that  time,  the  interest  of  the  United  States 
should  remain  as  it  is  now  alleged  to  be — the 
court  would  hear  the  law  officer  of  the  United 
States,  in  support  of  its  interests. 

Courts  of  justice  malce  orders  and  decrees 
upon  actually  existing  states  of  fact,  not  upon 
what  may  possibly  occur  at  some  period  in  the 
future.  And  this  obvious  dictate  oi  ordinary 
prudence  is  rigidly  obeyed  by  courts  of  equity, 
when  acting  on  subjects  like  that  now  before 
the  court. 

In  England,  the  sovereign  has  a  great  num- 
ber and  variety  of  interests  and  rights  which 
may  be  affected  by  decrees  of  courts  of  equity. 
As  will  be  more  fully  stated  hereafter,  the  At- 
torney-General represents  the  Crown  in  respect 
to  those  rights,  and  no  decree  affecting  them 
is  made  until  he  has  had  opportunity  to  be- 
come a  party  to  the  suit.  But  the  question, 
whether  he  is  a  necessary  party,  is  raised  in  the 
same  vray,  and  at  the  same  time,  as  the  ques- 
tion whether  a  private  person  is  a  necessary 
party.  And,  I  believe,  we  should  search  in 
vain  for  an  instance  in  which  any  court  had 
made  an  order  in  a  cause,  before  it  was  at  is- 
498*]  sue,  'that,  if  it  should  come  to  a  hear- 
ing the  Attorney-General  should  be  beard  at 
the  bar. 

I  have  made  these  observations  concerning 
the  nature  and  objects  of  this  application,  be- 
cause the  information  does  not  specify,  or  in 
any  way  indicate,  what  particular  order  it  is 
desired  the  court  should  pass.  If  I  felt  at  lib- 
erty to  understand  it  simply  as  an  application 
to  be  heard  at  the  bar,  by  way  of  argiunent  on 
the  pleadings  and  proofs  of  the  complainant 
and  the  defendant,  I  should  think  the  proper 
answer  would  be,  that  the  court  would  advise 
thereon  when  it  was  made  reasonable  certain 
that  the  cause  would  be  heard.  But  I  am  not 
at  liberty  so  to  view  this  information,  not  only 
for  the  reasons  I  have  suggested,  but  because 
the  Attorney-General,  with  becoming  frankness, 
has  declared,  both  orally  at  the  bar,  and  in 
his  printed  brief,  that  what  he  desires  passes 
far  beyond  this.  He  has  thus  made  known  to 
the  court  that  he  seeks  to  intervene  in  the  cause 
in  behalf  of  the  United  States;  and  he  has  ex- 
plained his  understanding  of  the  term  interven- 
tion, and  of  the  effect  of  an  order  of  the  court 
allowing  it,  to  be,  that  he  is  to  come  into  the 
cause  "not  in  subordination  to  the  mode  of 
conducting  the  complaint  or  defense  adopted 
by  one  State  or  by  the  other,  nor  subject  to  the 
consequences  of  their  acts,  or  of  any  possible 
mispleading,  insufficient  pleading,  omission  to 
plead,  or  admission  or  omission  of  fact,  by  eith- 
er or  both;  but  free  to  co-operate  with  or  op- 
pose either  or  both,  and  to  bring  forth  all  the 
points  of  the  case  according  to  his  own  judg- 
ment, whether  as  to  the  law  or  the  facts;  for  ex 
facto  oritur  jus." 

Can  this,  or  anything  like  this,  be  allowed, 
consistently  with  the  Constitution  fuid  laws  of 
the  United  States  I 
/## 


In  answering  this  inquiry  it  is  necessary  to 
determine  what  would  be  the  relation  of  th* 
United  States  to  this  controversy  if  the  Attor- 
ney-General was  thus  admitted.  In  my  opin- 
ion, they  would  thus  become  substantially  and 
realljr  a  party  to  the  controversy.  I  say  sub- 
stantially and  really  a  party,  for  I  quite  agree 
with  the  majority  of  the  court  in  thinking  that 
this  question  is  not  to  be  decided  according  to 
any  strict  technical  rules  or  even  viewed  solely 
by  the  light  which  they  impart.  As  I  consider 
it,  the  question  is  one  of  constitutional  law; 
and  though  the  Constitution  was  framed  and  in- 
tended to  operate  in  connection  with  those  sys- 
tems of  law  and  equity  existing  in  our  country 
at  the  time  of  its  adoption,  and  many  terms  in 
it  can  be  correctly  understood  only  by  resort- 
ing to  the  interpretation  of  those  terms  in  those 
bodies  of  law,  yet  I  concede,  that  in  examining 
this  question,  we  are  to  look  to  the  substance 
and  nature  of  the  relation  to  the  suit,  and  not 
merely  to  forms  and  names;  and  therefore,  I 
have  inquired  whether,  if  the  Attorney-General 
*be  admitted  on  the  record  in  accordance  [*499 
with  the  prayer  of  his  information,  the  United 
States  will  be  substantially  and  really  a  party 
to  this  suit.  And,  in  the  first  place,  I  think 
there  can  be  no  substantial  distinction  in  this 
matter  between  the  United  States  and  the  At- 
torney-General. If  what  is  done  is  sufficient  to 
make  him  a  party,  the  United  States  is,  in  sub- 
stance and  in  legal  effect,  a  party.  The  rigbta 
and  interests  which  he  brings  before  the  court 
are  the  rights  and  interests  of  the  United 
States.  He  presents  those  rights  and  interests, 
not  as  a  trustee  in  whom  they  are  vested;  not 
as  specially  empowered  by  law  to  sue  in  his  own 
name  for  the  recovery  of  something  belonging 
to  the  government;  but  he  acts  simply  as  aji  at- 
torney and  counselor  at  law. 

The  Postmaster-General  is  empowered  bjr 
law  to  bring  suits  in  his  own  name,  in  the 
courts  of  the  United  States,  upon  contracts 
made  with  him  as  the  head  of  a  department; 
and  the  United  States,  though  exclusively  ilt- 
terested,  is  not  deemed  a  party  to  the  contro- 
versy. Osbom  V.  The  Bank  of  the  U.  8.  9 
Wh.  856.  So  an  executor  or  administrator, 
though  he  may  have  no  beneficial  interest  in 
the  cause  of  action  is  deemed  the  party  to  the 
suit  for  the  purpose  of  jurisdiction.  4  Cr.  308; 
8  Wh.  668;  12  Pet.  171.  But,  in  these  and 
similar  cases,  the  officer  or  executor  has,  by  law, 
the  legal  right  of  action  vested  in  him. 

On  the  other  hand,  it  has  been  repeatedly 
decided,  that  where  a  law  required  a  bond  to 
be  taken  in  the  name  of  a  public  officer,  but 
for  the  benefit  of  individuals,  as  in  a  ease  of 
sheriff's  bonds,  the  person  for  whose  use  the 
suit  was  brought,  and  not  the  obligee  in  whose 
nsme  it  was  brought,  was  the  party  to  th« 
suit,  within  the  meaning  of  the  Constitution. 
Browne  v.  Strode,  6  Cr.  303 ;  McNutt  v.  Bland, 
2  How.  1 ;  Huff  v.  Hutchinson,  14  How.  586. 

These  decisions  go  much  beyond  what  1 
maintain  in  this  case.  The  rights  and  intei- 
ests  which  the  Attorney-General  desires  to  as- 
sert in  this  case  are  in  no  manner  and  for  no 
purpose  vested  in  him,  any  more  than  the  right* 
and  interests  of  the  private  parties  litigating  ia 
court  are  vested  in  the  attorneys  and  counsel 
whose  names  are  on  the  docket,  or  who  argue 
the  causes  at  the  bftr. 

t7  Bow. 


Digitized  by 


Google 


1864. 


Thk  State  oy  Flobida  v.  Thk  State  or  Oboboia. 


47S-625 


H«  is  not  what  was  termed  in  the  cases  of 
Browne  t.  Strode,  and  the  other  cases  just 
referred  to,  a  conduit,  through  whom  the  rem- 
edy is  afforded  on  a  contract  made  in  his  name. 
He  is  simply  a  law  officer  of  the  government, 
empowered  to  act  for  the  United  Stetes  in  this 
eourt.  In  such  a  case  it  does  not  seem  to  me  to 
admit  of  a  doubt,  that  whatever  is  done  by 
him,  though  in  his  name,  will  be  done  by  the 
United  States. 

500*]  *The  case  of  Ga.  v.  Brailsford,  2  Dall. 
402,  was  a  bill  by  "His  Excellency,  Edward 
Telfair,  Esquire,  Governor  and  Commander-  in- 
Chief  in  and  over  the  State  of  Greorgia,  in  be- 
half of  the  said  State."  The  jurisdiction  was 
sustained,  as  of  a  suit  by  the  State,  and  an 
injunction  granted  and  a  trial  had  at  the 
bar  of  this  eourt.  4  Dall.  1.  Yet,  to  give 
tite  eourt  jurisdiction,  a  State  must  -be'a  party 
on  the  record.  Osborne  v.  The  Bank,  9  Wh. 
738.  In  this  case,  the  court  must  have  con- 
sidered the  State  was  made  a  party  on  the  rec- 
ord by  a  proceeding  in  its  behalf  in  the  name 
of  its  chief  executive  magistrate.  So  it  was 
declared  1^  the  court  in  the  case  of  the  Gov- 
ernor of  Ga.  V.  Madrazo,  1  Pet.  122;  and  in 
this  last-mentioned  case  it  was  decided,  on  great 
consideration  and  after  examining  all  the  pre- 
Tious  decisions,  that  a  claim  filed  by  the  Gover- 
nor of  Georgia,  in  his  own  name  as  Governor, 
but  in  behalf  of  that  State,  made  the  State 
itself  a  party  to  the  record,  within  the  mean- 
ing of  the  Constitution  and  laws  of  the  United 
States. 

In  Benton,  District  Attorney  of  the  U.  S.  for 
the  Northern  Dist.  of  N.  Y.  v.  Woolsey  et  al. 
12  Pet  27,  the  District  Attorney  of  the  United 
States  for  the  Northern  District  of  New  York 
had  filed  an  information  in  his  own  name  to 
foreclose  a  mortgage  belonging  to  the  United 
States.    The  case  came  to  this  court  by  appeal. 
In  delivering   the   opinion   of   the   court,    Mr. 
Chief  Justice  Taney  said:     "Some  doubts  were 
at  first  entertained  by  the  court  whether  this 
proceeding    could    be    sustained    in    the    form 
adopted  by  the  District  Attorney.    It  is  a  bill 
of  information  and  complaint  in  the  name  of 
the  District  Attorney,  in  behalf  of  the  United 
States.    But  upon  carefully  examining  the  bill, 
it  appears  to  be,  in  substance,  a  proceeding  by 
the  United  States,  although  in  form  it  is  in  the 
name  of  the  officer.   And  we  find  that  this  form 
of  proceeding  in  such  cases  has  been  for  a  long 
time  used  without  objection   in  the   courts  of 
the  United  States,  held  in  the  State  of  New 
Toric;  and   was  doubtless  borrowed  from   the 
form  used  in  analogous  cases  in  the  courts  of 
the  State,  where  the  State  itself  was  the  plain- 
tiff in  the  suit.    No  objection  has  been  made  to 
it,  either  in  the  court  below  or  in  this  court,  on 
the  part  of  the  defendants,  and  we  think  the 
United  States  may  be  considered  as  the  real 
l«rty,  although,  in  form,  it  is  the  information 
and  complaint  of  the  District  Attorney.     But 
although  we  have  come  to  the  conclusion  that 
the  proceeding  is  valid  and  ought  to  be  sus- 
tained by  the  court,  it  is  certainly  desirable 
that  the  practice   should   be   uniform   in   the 
eourta  of  the  United  States;  and  that,  in  all 
Biiti  where  the  United  States  are  the  real  plain- 
tiff!, the  proceedings  should  be  in  their  name, 
tmlna  it  is  otherwise  ordered  by  Act  of  Con- 
ptM." 
UL.  ed. 


*Now,  it  is  plain,  that  the  only  ground  [*B01 
upon  which  this  proceeding  could  be  sustained 
as  within  the  jurisdiction  of  a  court  of  the 
United  States,  was,  that  an  information  by  a 
law  officer  of  the  government  in  his  own  name  ■ 
as  such  officer,  but  asserting  rights  of  the 
United  States,  is  a  contro\ersy  to  which  the 
United  States  is  a  party  within  the  meaning  of 
those  words  in  the  Constitution;  for  it  was  only 
because  the  United  States  was  a  party  to  the 
controversy,  that  the  jurisdiction  attached.  It 
would  have  been  in  conformity  with  what  this 
decision  declares  to  be  the  correct  practice,  if 
this  information,  and  all  the  proceedings  which 
may  ensue  thereon,  were  to  be  in  the  name  of 
the  United  States;  but  it  is  also  in  conformi^ 
with  it  to  say,  that  though  in  the  name  of  the 
Attorney-General,  for  the  United  States,  the 
United  States  will  thereby  be  made  a  party  to 
this  controversy;  provided  what  is  done  is  suf- 
ficient to  constitute  anyone  a  party  to  it.  It 
remains  to  inquire  whether  the  rights  and  priv- 
ileges  claimed  by  the  Attorney-General  in  be- 
half of  the  United  States,  if  conceded,  will 
make  them  a  party  to  this  controversy. 

It  seems  to  me  somewhat  difficult  to  reason 
about  so  plain  a  proposition.  The  Attorney- 
General  has  already  filed  an  information,  ai- 
ling the  interest  of  the  United  States,  and 
showing  what  it  is  and  how  it  arises.  If  an 
order  is  made  thereon,  allowing  him  to  appear 
and  support  those  allegations,  the  United  States 
will  appear,  on  the  record  asserting  their  in- 
terest in  this  controversy.  They  will  so  appear, 
that  they  may  enjoy  the  rightis  of  a  party  to 
be  heard  by  proper  allegations  and  proofs,  and 
by  arguments  at  the  bar.  The  process  of  the 
court  must  be  accorded  to  them  to  obtain  their 
proofs,  in  those  modes  and  under  those  sanctions 
appropriated  exclusively  to  the  taking  of  evi- 
dence to  be  used  in  judicial  controversies.  They 
are  to  be  at  liberty  to  oppose  the  pretensions  of 
the  other  parties,  and  to  assert  and  maintain 
their  own,  in  a  regular  course  of  judicature; 
and  they,  in  common  with  the  others,  are  to  be 
bound  by  the  decree,  which  is  to  be  the  product 
of  their  allegations,  proofs  and  arguments,  as 
well  as  of  those  of  the  two  States  of  Florida 
and  Georgia. 

If  all  this  does  not  make  the  United  States  a 
party  to  this  controveri^,  it  would  be  difficult 
fqr  me  to  show  that  it  has  any  parties. 

Under  our  system  of  jurisprudence,  what  con- 
stitutes a  person  a  party  to  the  record  T  Is  it 
not  sufficient,  if  it  appears  by  the  record  that 
he  had  a  direct  interest  in  the  subject  matter  of 
the  suit;  that  he  placed  before  the  court,  in  his 
own  name,  and  not  in  the  name  of  another,  by 
some  appropriate  allegations,  his  claim  or  de- 
fense; that  he  introduced  legal  evidence  in  sup- 
port of  that  claim  or  defense,  which  was  heard 
by  the  court;  that  he  'was  heard  by  ['602 
his  counsel;  that  his  rights,  and  what  he  pre- 
sented to  the  court  in  support  of  them,  were 
taken  into  consideration  by  the  court  in  mak- 
ing a  decision;  and  that  these  rights  were  in- 
tended to  be  bound,  and  in  point  of  law  are 
bound,  by  the  decree?  All  this  must  appear 
from  this  record,  if  the  United  States  be  al- 
lowed to  do  what  has  been  prayed  for. 

The  Attorney-General,  in  his  very  learned 
and  able  argument,  has  referred  the  eourt  not 
only  to  the  practice  of  some  of  the  courts  of 
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England,  but  to  th«  Ronuin  law,  and  to  the  mod- 
ern civil  law  of  the  continent  of  Europe,  con- 
cerning intervention.  This  practice  differs,  in 
details,  in  the  different  countries.  But  so  far  as 
I  have  been  able  to  examine,  a  third  person 
who  comes  in  after  the  institution  of  a  suit,  to 
assert  a  right  of  hia  own  involved  in  the  con- 
troversj,  is  considered  and  expressly  denomi- 
nated a  party.  The  definition  given  in  the 
Code  of  Practice  of  Louisiana,  which  is  sub- 
stantially borrowed  from  the  French  Code  of 
Procedure,  is:  "An  intervention,  or  interplead- 
er, is  a  demand  by  which  a  third  person  requires 
to  be  permitted  to  become  a  party  in  a  suit 
between  other  persons,  either  by  joining  the 
plaintiff  in  claiming  the  same  thing,  or  some- 
thing connected  with  it,  or  by  uniting  with  the 
defendant  in  resisting  the  claims  of  the  plain- 
tiff; or  it  may  be  lawful  for  him,  where  his  in- 
terest requires  it,  to  oppose  both."  See,  also, 
Merlin,  Rep.  vol.  10,  and  Recueil,  voc.  Inter- 
vention, Dalloy  Die.  s.  voce. 

The  English  law  is  equally  clear.  When  the 
Attorney-General  is  brought  into  a  suit  between 
third  persons  as  the  representative  of  the  Crown, 
and  to  protect  its  rights,  though  possessed  of 
some  privileges  which  do  not  belong  to  private 
persons,  he  is  not  only  called  a  party,  but  he 
is  treated  as  one.  He  is  attended  with  n  copy 
of  the  bill,  and  if  he  does  not  appear  it  is  con- 
sidered as  a  nihil  dicit;  and  if  he  does  appear 
and  fails  to  answer  the  bill  is  taken  pro  con- 
fesso  as  against  the  Crown.  1  Dan.  Ch.  Pr.  IGO, 
170,  531,  548. 

Indeed,  I  am  not  aware  of  any  case,  either  in 
equity  or  admiralty,  or  at  law,  under  particular 
statutes,  in  which  a  third  person  who  inter- 
venes is  not  considered  and  called  a  party. 
The  ground  upon  which  a  decree  in  rem  is  held 
to  bind  all  persons,  is,  that  every  one  having  an 
interest  has  a  right  to  make  himself  a  party  to 
the  cause,  and  that  the  seizure  or  arrest  of  the 
thing  gives  notice  to  all  concerned  of  the  pend- 
ency of  the  proceedings,  and  thtu  enables  them 
to  become  parties.  In  Rose  v.  Himely,  4  Cr. 
277,  Chief  Justice  Marshall  states  this  familiar 
rule:  "Those  on  board  a  vessel  are  supposed 
to  represent  all  who  are  interested  in  it;  and  if 
placed  in  a  situation  which  enables  them  to  take 
notice  of  any  proceedings  against  a  vessel  and 
603*]  cargo,  "and  enables  them  to  assert  the 
rights  of  the  interested,  the  cause  is  considered 
as  properly  heard,  and  all  concerned  are  parties 
to  it." 

And  so  in  equity.  Those  who  come  in  even 
before  the  master,  are,  as  Lord  Redesdale  says, 
(Mit.  PI.  178,  179)  considered  parties  to  the 
cause  in  the  subsequent  proceedings. 

With  great  respect  for  my  brethren,  I  cannot 
agree  that  the  reasons  advanced  by  them  why 
the  United  States  will  not  be  a  party  to  the 
record  are  sufficient.  Those  reasons  I  under- 
stand to  be,  that  no  decree  will  be  made  against 
the  United  States,  and  that  the  Attorney-Gener- 
al will  not  be  allowed  to  interfere  in  any  way 
with  the  pleadings  or  proofs,  of  either  the  State 
Florida  or  Georgia.  As  to  the  first  of  these 
reasons,  it  is  certainly  true  that  no  decree  will 
be  made  against  the  United  States,  in  form,  or 
by  name;  but,  if  I  understand  the  opinion  of 
the  majority  of  my  brethren,  they  consider  as 
I  do,  that  substance,  and  not  form,  is  to  be 
looked  to  in  this  case;  and  that  the  only  induce- 
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ment  for  allowing  the  United  States  to  be  heard 
is,  that,  from  the  nature  of  the  controversy, 
all  the  world  must  necessarily  be  precluded  by 
the  decree  from  disputing  the  oorrectaesa  of  the 
line  of  boundary  fixed  by  it.  Whether  the 
United  States  shall  or  shall  not  be  named  in  the 
decree,  would  seem,  therefore,  to  be  formal 
rather  than  substantial,  since  their  rights  and 
duties  will  be  the  same,  -whether  named  or  not. 
In  either  case,  the  decree  will  conclusively  op- 
erate thereon. 

And  as  to  the  other  reason,  that  the  Attor- 
ney-General is  not  to  be  allowed  to  interfere 
with  the  pleadings  or  evidence  of  the  States  of 
Florida  or  Georgia,  I  must  say,  with  deference 
for  the  better  opinion  of  my  brethren,  that  it 
seems  to  me  a  restriction  which,  while  it  still 
leaves  the  United  States  a  party  to  the  suit,  de- 
prives them  of  some  of  the  rights  of  a  pitrty, 
and  to  that  extent  fails  to  carry  out  the  very 
principle  which  requires  them  to  be  heard  at  all. 

The  right  to  have  this  case  stated  by  Florida 
in  the  bill,  so  as  to  present  it  in  its  entire  sub- 
stance, is  a  substantial  and  important  right  of 
the  United  States.  If  the  case  is  defectively  or 
untruly  stated  there,  the  decree  must  be  affect- 
ed thereby,  for  Georgia  has  the  right  to  insist 
that  the  decree  shall  conform  to  the  bill.  An 
explicit  and  full  answer  to  the  bill  is  also  ma- 
terial to  the  United  States,  that  they  may  know 
what  is  to  be  relied  on,  and  what  proofs  and 
arguments  are  necessary  to  be  adduced.  The 
power  to  cross-examine  witnesses,  and  to  except 
to  proofs  when  offered,  has  been  deemed  essen- 
tial to  the  administration  of  justice.  I  would 
respectfully  ask,  upon  what  principle  known  to 
our  jurisprudence  are  the  United  States  to  be 
deprived  of  these  rights,  if  they  are  admitted 
at  all  to  contest  the  claims  of  Georgia? 
*If  both  Florida  and  Georgia  may  cross-  [*B04 
examine  the  witnesses  of  the  United  States, 
and  except  to  their  proofs,  what  intrinsic  prop- 
erty or  judicial  reason  can  there  be,  why  the 
latter  may  not  cross-examine  the  witnesses  and 
except  to  the  proofs  of  the  former! 

With  submission  to  a  majority  of  my  brethren, 
I  confess  it  seems  to  me,  that  to  deprive  a  party 
of  some  rights  which  under  all  systems  of  law 
known  to  us,  are  deemed  essential,  while  other 
rights  are  allowed  to  him  which  can  be  conced- 
ed only  a  party  to  the  controversy,  proves  the 
embarrassment  which  was  felt  in  carrying  out 
tiie  idea  of  making  him  a  party,  but  does  not 
overcome  the  difficulty  or  even  avoid  it.  It 
appears  to  me  to  declare,  in  effect,  justice  re- 
quires that  you  should  be  admitted  as  a  party 
on  this  record;  but,  in  order  to  make  some  dis- 
tinction between  yourself  and  other  parties, 
you  shall  not  enjoy  all  the  rights  of  a  party; 
and  the  particular  rights  which  you  arj  not  to 
enjoy  are  the  power  of  excepting  to  the  plead- 
ings and  proofs  of  the  other  parties. 

This  is  not  satisfactory  to  my  mind.  Wheth- 
er I  consider  only  the  substantial  relations  of 
the  United  States  to  the  controversy,  of  the  an- 
alogous provisions  of  positive  or  customary  law 
in  our  own  and  other  countries,  I  cannot  avoid 
the  conclusion  that  if  they  are  admitted  upon. 
this  record  to  assert  their  rights — to  show  wha^^ 

they  are,  and  how  they  are  involved  in  this  eon 

troversy ;  to  maintain  them  in  ths  rcsular  ooun^a 
of  judicature,  by  allegation,  proof  and  argi^-> 
ment,  against  the  State  of  Georgia;  to  havetl^^ 
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process  of  the  court  to  enable  them  to  do  so ;  to 
profit  by  the  decree  if  favorable,  to  lose  by  it  if 
adverse — they  are  a  party  to  this  controversy, 
irithin  the  meaning  of  the  Constitntion  of  the 
United  States.  And  this  raises  the  question, 
which  in  my  opinion  is  a  very  grave  one,  wheth- 
er the  Constitution  permits  the  United  States 
to  become  a  party  to  a  controversy  between 
two  States  in  this  court. 

The  judicial  power  of  the  United  States  ex- 
tends, among  other  things,  to  controversies  to 
which  the  United  States  shall  be  a  party — to 
ccntroversies  between  two  or  more  States — ^lie- 
tween  a  State  and  citizens  of  other  States  or  of 
foreign  States,  where  the  State  commences  the 
•uit,  and  between  a  State  and  foreign  States. 

In  distributing  this  jurisdiction,  the  Constitu- 
tSon  has  provided  that,  in  all  cases  in  which  a 
State  shall  be  a  party,  the  Supreme  Court  shall 
have  original  jurisdiction.  In  all  other  cases 
before  mentioned,  the  Supreme  Court  shall 
liave  appellate  jurisdiction.  One  of  the  other 
eases  before  mentioned  is  a  controversy  to 
which  the  United  States  is  a  party. 

I  am  not  aware  that  any  doubt  has  ever  been 
80S*]  entertained  by  'anyone  that  controver- 
sies to  which  the  United  States  are  a  party 
oome  under  the  appellate  jurisdiction  of  this 
court  in  this  distribution  of  jurisdiction  by  the 
Constitution.  Such  is  the  clear  meaning  of  the 
words  of  the  Constitution.  So  it  was  construed 
by  the  Congress  in  the  Judiciary  Act  of  1789, 
which,  by  the  1 1th  section,  conferred  on  the  cir- 
cuit courts  jurisdiction  of  cases  in  which  the 
United  Stat^  are  plaintiffs,  and  so  it  has  been 
administered  to  this  day. 

There  was  a  case  of  the  U.  S.  ▼.  Yale  Todd, 
commenced  in  this  court  in  1794,  which  is  not 
reported,  but  it  is  stated  from  the  record,  by 
Mr.  Chief  Justice  Taney,  in  a  note  to  the  case 
of  the  U.  S.  V.  Ferreira,  13  How.  62.  Of  this 
caa<^  the  note  says: 

■  "The  case  of  Yale  Todd  was  docketed  by 
eonaent  in  the  Supreme  Court,  and  the  court 
appears  to  have  been  of  opinion  that  the  Act 
of  Congress  of  1793,  directing  the  Secretary  of 
War  and  the  Attorney-General  to  take  their 
opinion  upon  the  question,  gave  them  original 
jurisdiction.  In  the  early  days  of  the  govern- 
ment, the  right  of  Congress  to  give  original  ju- 
risdicUon  to  the  Supreme  Court,  in  cases  not 
enumerated  in  the  Constitution,  was  main- 
tained by  many  jurists,  and  seems  to  have  been 
entertained  by  the  learned  judges  who  decided 
Todd's  case.  But  discussion  and  more  mature 
examination  has  settled  the  question  other- 
wise; and  it  has  long  been  the  established  doc- 
trine, and  we  believe  now  assented  to  by  all 
who  have  examined  the  subject,  that  the  orig- 
inal jurisdiction  of  this  court  is  confined  to  the 
cases  specified  in  the  Constitution,  and  that 
Congress  cannot  enlarge  it.  In  all  other  cases 
its  power  must  be  appellate." 

llie  decision  of  this  court  in  Marbury  t. 
Madison,  I  Cr.  137,  settled  this  construction 
of  the  Constitution;  and,  as  stated  in  this  note, 
BO  one  who  has  examined  the  subject  now 
questions  it. 

We  have,  then,  two  rules  given  by  the  Con- 
stitution. The  one,  that  if  a  State  be  a  party, 
this  court  shall  have  original  jurisdiction;  the 
other,  that  if  the  United  States  be  a  party, 
this  court  shall  have  only  appellate  jurisdic- 
IS  Ij.  ed. 


tion.  And  we  are  as  clearly  prohibited  from 
taking  original  jurisdiction  of  a  controversy  to 
which  the  United  States  is  a  party,  as  we  are 
comma  nded  to  take  it  if  a  State  be  a  party. 
Yet,  when  the  United  States  shay  have  been 
admitted  on  this  record  to  become  a  party  to 
this  controversy,  both  a  State  and  the  United 
States  will  be  parties  to  the  same  controversy. 
And  if  each  of  these  clauses  of  the  Constitu- 
tion is  to  have  its  literal  effect,  the  one  would 
require  and  the  other  prohibit  us  from  taking 
jurisdiction. 

It  is  not  to  be  admitted  that  there  is  any 
real  conflict  between  those  clauses  of  the  Con- 
stitution, and  our  plain  duty  is  so  to  construe 
them  that  each  may  have  its  just  and  full 
effect.  Tills  is  •attended  with  no  real  [•50« 
difficulty.  When,  after  enumerating  the  several 
distinct  classes  of  cases  and  controversies  to 
which  the  judicial  power  of  the  United  States 
shall  extend,  the  Constitiition  proceeds  to  dis- 
tribute thnt  power  between  the  supreme  and  in- 
ferior courts,  it  must  be  understood  as  refer- 
ring, throughout,  to  the  classes  of  cases  befon 
enumerated,  as  distinct  from  each  other. 

And  when  it  says,  "in  all  cases  in  which  a 
State  shall  be  a  party,  the  Supreme  Court 
shall  have  original  jurisdiction,"  it  means,  in 
all  the  cases  before  enumerated  in  which  • 
State  shall  be  a  party.  Indeed,  it  say  a  so  in 
express  terms,  when  it  speaks  of  tlie  other  cases 
where  appellate  jurisdiction  is  given. 

So  that  this  original  jurisdiction,  which  de- 
pends solely  on  the  character  of  the  parties,  is 
confined  to  the  cases  in  which  are  those  enu- 
merated parties,  and  those  only. 

It  is  true,  this  course  of  reasoning  leads 
necessarily  to  the  conclusion,  that  the  United 
States  eannot  be  a  party  to  a  judicial  contro- 
versy with  a  State,  in  any  court. 

But  this  practical  result  is  far  from  weaken- 
ing my  confidence  in  the  correctness  of  the 
reasoning  by  which  it  has  been  arrived  at. 
The  Constitution  of  the  United  States  substi- 
tuted a  government  acting  on  individuals,  in 
place  of  a  confederation  which  legislated  for 
the  States  in  their  collective  and  sovereign  ea- 
pacities.  The  continued  existence  of  the  States, 
under  a  republican  form  of  government,  is 
made  essential  to  the  existence  of  the  national 
government.  And  the  4th  section  of  the  fourtb 
article  of  the  Constitution  pledges  the  power 
of  the_  nation  to  guarantee  to  every  Stato  a 
republican  form  of  government;  to  protect 
each  against  invasion;  and,  on  application 
of  its  Legislature  or  Executive,  against  domestic 
violence.  Tliis  conservative  duty  of  the  whole 
towards  each  of  its  parts  forms  no  exception 
to  the  general  proposition,  that  the  Constitu- 
tion confers  on  the  United  States  powers  to 
govern  the  people,  and  not  the  States. 

There  is,  therefore,  nothing  in  the  general 
plan  of  the  Constitution,  or  in  the  nature  and 
objects  of  the  powers  it  confers,  or  in  the  rela- 
tions hetweon  th"  general  and  stato  govern- 
ments, to  lead  us  to  expect  to  find  there  a  grant 
of  power  over  judicial  controversies  between 
tlie  government  of  the  Union  and  the  several 
States.  On  the  contrary,  the  agency  of  courts 
to  compel  the  States  to  obey  laws  of  the 
Union,  or  to  concede  to  the  United  States  its 
rights  or  claims,  would  naturally  be  deemed 
both  superfiuous  and  impolitic;  superfluous,  be- 
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wiM  the  States  can  act  only  through  indmd- 
uals,  who  are  directly  responiible,  both  civilly 
and  criminally,  to  the  laws  of  the  United 
States,  which  are  supreme,  and  in  the  courts 
of  the  United  States,  which  have  jurisdiction 
to  enforce  fcU  laws  of  the  United  States,  and 
507*]  'impolitic,  because  calculated  to  provoke 
irritation  and  resistance,  and  to  excite  jealousy 
and  alarm. 

It  must  be  remembered,  also,  that  a  State 
can  be  sued  only  by  its  own  consent.  This 
consent  has  been  given  in  the  Constitution; 
but  only  in  eases  having  such  parties  as  are 
there  described.  The  particular  character  of 
the  parties  to  the  controversy,  into  which  a 
State  has  consented  to  enter,  constitutes  not 
only  an  essential  element  in  that  consent,  but 
it  is  the  sole  description  of  what  is  agreed  to. 
The  State  of  Georgia  has  consented  to  be  sued 
by  one  or  more  States,  or  by  foreign  States, 
and  by  no  other  person  or  body  politic.  The 
State  of  Georgia  has  consented  to  stand  joined 
as  a  defendant  with  one  or  more  States,  or 
with  a  foreign  State,  and  with  citizens  or  sub- 
jects of  a  State  other  than  the  one  bringing 
the  suit,  but  with  no  other  person  or  body 
politic.  Certainly  there  is  no  power  existing 
in  this  government  to  enlarge  that  consent  so 
aa  to  embrace  in  it  anything  to  which  it  does 
not,  by  its  terms,  extend. 

I  cannot  agree  that  because  the  State  of 
Georgia  consented  to  be  sued  by  the  State  of 
Florida,  Georgia  thereby  consented'  to  the  in- 
troduction into  the  controversy  of  any  party 
whose  rights  were  so  involved  in  the  contro- 
versy, that  the  court  is  bound,  upon  principles 
of  natural  justice,  to  have  that  party  before 
the  court,  in  order  to  make  a  decree. 

In  the  first  place,  if  it  be  conceded  that  a 
third  party  not  capable  of  suing  a  State,  or  be- 
ing sued  by  one,  is  a  necessary  party  to  a  con- 
troversy between  two  States,  and  that  the  court 
cannot  make  a  decree  without  the  presence  of 
that  party,  it  would  seem  to  me  to  be  the  legit- 
imate inference,  that  in  such  a  case  the  States 
had  not  consented  to  be  sued.  Having  con- 
sented to  be  sued,  in  controversies  having  cer- 
tain described  parties,  it  would  seem  that  a 
controversy  which  could  not  be  carried  on  by 
them  was  not  one  to  which  the  consent  ap- 
plies. 

So  far  as  I  am  aware,  the  other  grants  of  ju- 
dicial power  by  the  Constitution,  which  depend 
on  the  character  of  the  parties,  have  been  so 
construed.  Has  it  ever  been  supposed  that  in- 
to a  suit  between  citizens  of  difl'crcnt  States  a 
third  party  not  competent  to  sue  or  be  sued, 
could  come  or  be  brought,  because  he  was  a 
necessary  party,  without  whose  presence  a  de- 
cree could  not  be  made!  Has  the  doctrine 
ever  been  advanced,  that  when  the  Constitu- 
tion gave  jurisdiction  over  suits  between  citi- 
zens of  different  States,  it  thereby,  by  implica- 
tion, authorized  that  jurisdiction  to  be  extend- 
ed so  as  to  embrace  every  person  whose  rights 
were  so  involved  in  the  controversy  that  the 
principles  of  natural  justice  required  him  to  be 
heard. 

Take  the  case  of  a  suit  between  a  citizen  of 
Florida  and  a  citizen  of  CenrTia,  in  the  course 
508*]  of  which  it  appears  t'mt  an  *inliabitant 
of  this  District,  who  is  not  comii-teiit  to  sue 
or  capable  of  being  sued,  has  such  an  interest 
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in  the  controversy  that  the  court  can  make  no 
decree  between  the  parties  before  them  with* 
out  affecting  that  interest ;  has  it  evet  been  sup- 
posed that  there  was  any  implied  power  granted 
bv  the  Constitution  and  the  11th  section  of 
the  Judiciary  Act  of  1780  to  make  him  a  party, 
or  has  the  conclusion  been  that  in  all  such 
cases  the  court  cannot  act  at  all?  The  latter, 
I  apprehend,  is  the  settled  conclusion.  The 
47th  rule  for  the  equity  practice  of  the  cir- 
cuit courts  provides,  that  if  persons  who  might 
otherwise  be  deemed  necessary  or  proper  par- 
ties to  the  suit  cannot  be  made  so,  because 
their  joinder  would  oust  the  jurisdiction  of  the 
court,  as  to  parties  before  the  court,  the  court 
may  in  its  discretion  proceed  in  the  cause  with- 
out making  such  persons  parties;  and  in  such 
cases  the  decree  shall  be  without  prejudice  to 
the  rights  of  the  absent  parties.  This  certainly 
assumes  that  there  is  no  implied  power,  arising 
out  of  the  necessity  of  the  case,  to  make  them 
parties,  or  to  bring  them  into  the  cause  so  as  to 
hear  and  bind  them  without  making  them 
parties.  The  court  is  to  distribute  all  the  jus- 
tice it  can  between  the  parties  over  whom  it 
has  jurisdiction ;  but  if  it  can  do  nothing  with- 
out the  presence  of  a  necessary  party,  the  rem- 
edy is  not  to  bring  him  in,  or  allow  him  to  come 
in,  but  to  refuse  to  act,  and  leave  the  parties  to 
terminate  their  dispute  by  other  means.  Thia 
is  declared  by  this  court  in  Hagan  t.  Walker, 
14  How.  36,  and  the  earlier  cases  lead  to  the 
same  conclusion.  Russell  v.  Clarke's  Ex.  7 
Cr.  98 ;  Cameron  v.  RoberU,  3  VVh.  691 ;  Woim- 
ley  V.  Wormley,  8  Wh.  451 ;  Carneal  v.  Banks, 
10  Wh.  188;  West  v.  Randall,  2  Mason,  195. 
106 ;  Shields  et  aL  t.  Barrow,  ante,  of  the  pres- 
ent term. 

It  is  true  there  is  a  class  of  cases  in  which 
this  court  has  decided  that  when  the  jurisdic- 
tion of  the  Circuit  Court,  by  reason  of  the 
character  of  the  parties,  has  once  attached,  it 
is  not  devested  by  one  of  the  parties  losing  the 
character  which  entitled  him  to  sue,  or  sub- 
jected him  to  be  sued  in  the  Circuit  Court,  or 
by  his  death  and  administration  being  granted 
to  a  citizen  who  would  not  have  been  com- 
petent to  sue ;  and  further,  that  when  the  judg- 
ment operated  in  rem,  as  in  a  suit  in  ejectment, 
no  change  of  the  property,  pendente  lite,  could 
prevent  the  Circuit  Court  from  exercising  its 
jurisdiction  over  its  own  execution.  The  cases 
of  Morgan's  Heirs  v.  Morgan,  2  Wh.  207 ;  Mol- 
lan  v.  Torrance,  0  Wh.  637,  are  of  the  first 
class.  It  was  there  held  that  a  change  of  dom- 
icil  did  not  defeat  the  jurisdiction  which  had 
once  attached.  In  the  case  of  Clarke  v.  Math- 
ewscn,  12  Pet.  164,  it  was  held  that  a  bill  of 
revivor  was  but  a  continuation  of  the  original 
suit,  and  that  the  jurisdiction  having  once  at- 
tached was  complete,  and  continued  to  enable 
the  court  to  'adjudicate  on  that  subject  [*S09 
matter.  In  Dun  v.  Clarke,  8  Pet.  1,  it  was  held 
that  the  Circuit  Court  had  jurisdiction  of  a  bill 
to  enjoin  the  levy  of  an  execution  on  a  judg- 
ment in  ejectment,  though  the  land  had  been 
devised  so  that  all  parties  were  citizens  of  the 
same  State. 

This  was  upon  the  ground  that  the  devisee  of 
the  land  was  to  be  deemed  the  mere  represen 
tative  of  the  plaintiff  in  the  judgment,  and  that 
ns  to  him  the  bill  was  not  an  original  suit,  but 
a  proceeding  on  the  equity  side  of  the  court,  to 
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enmble  the  court  to  control  its  own  execution; 
and  according  to  the  case  of  Harris  v.  Harde- 
man, 14  How.  334,  the  same  thing.might  have 
been  done  upon  motion  on  the  law  side  of  the 
court.  But  the  court  refused  to  talce  jurisdiction 
over  the  other  parties  to  the  bill  who  had  an 
interest  in  the  land,  or  to  decide  the  merits  of 
the  controversy,  and  confined  itself  to  staying 
the  execution  of  the  judgment  until  the  merits 
could  be  investigated  in  a  suit  in  a  state  court. 

It  will  be  seen,  I  think,  that  none  of  these 
cases  rest  at  all  on  the  ground  that  tliore  is 
jurisdiction  by  implication  over  a  third  party 
whose  rights  are  such  as  to  make  his  presence 
in  the  cause  necessary.  But  if  they  did,  they 
would  fall  far  short  of  proving  that  such  an 
implication  can  be  made  in  this  case.  The  Con- 
stitution is  merely  silent  concerning  the  intro- 
duction of  a  third  person,  not  competent  to  sue 
or  be  sued  in  the  courts  of  the  Union,  into  a 
suit  in  the  circuit  courts;  but  it  is  not  silent 
concerning  controversies  to  which  the  United 
States  is  a  party.  It  declares,  in  effect,  that 
over  such  controversies  this  court  shall  not 
have  original  jurisdiction;  for  it  makes  its 
jurisdiction  over  such  controversies  appellate, 
and  this,  as  has  been  long  settled,  excludes  all 
original  jurisdiction  of  this  court  over  such 
controversies,  and  even  prevents  Congress  from 
conferring  it.  Marbury  v.  Madison,  1  Cr.  137. 
To  say  that  there  is  an  implication  that  when 
the  United  States  is  a  necessary  party  to  an 
original  suit  in  this  court,  they  can  become  a 
party  here,  would  be,  in  my  opinion,  not  only 
an  extension  of  the  original  jurisdiction  of 
this  court  to  a  case  not  described  by  the  Con- 
stitution aa  within  it,  but  to  a  party  as  to 
whom  we  are  expressly  forbidden  to  take  such 
jurisdiction. 

Nor  do  I  find  in  the  nature  and  circumstances 
of  this  case  any  such  necessity  for  making  the 
United  States  a  party,  as  would  lay  a  founda- 
tion for  the  presumption  that  it  must  be  com- 
petent for  the  court,  and  consistent  with  the 
Constitution  and  laws,  to  allow  it  to  be  done. 
This  is  not  a  broad  question,  whether  in  the 
exercise  of  the  original  jurisdiction  of  this  court 
we  are  obliged  to  exclude  all  third  parties, 
though  they  may  have  the  most  important 
rights  and  interests  necessarily  involved  in  the 
suit.  I  apprehend  no  such  question  arises  here. 
510*]  *I  do  not  doubt  that  in  an  original 
suit  in  equity  here,  between  two  States,  or  be- 
tween a  State  and  a  foreign  State,  or  between  a 
State  as  complainant  and  individuals,  or  in  a 
suit  afTecting  ambassadors,  other  public  minis- 
tors  or  consuls,  any  necessary  .party  may  be 
brought  in  who  is  competent  to  be  sued  by  the 
plaintiff,  or  to  sue  the  defendant  in  that  suit  in 
this  court.  Thus,  a  State  ma^  sue  here  other 
States,  foreign  States,  all  citizens  of  other 
•States  and  of  foreign  States — and  this  I  believe 
includes  every  possible  party,  except  its  own 
citizens  and  inhabitants  of  this  District,  and  of 
the  Territories — and  the  United  States.  Setting 
aside  residents  of  this  District  and  of  the  Ter- 
ritories, who  cannot  be  deemed  of  great  moment 
in  this  particular  matter,  and  citizens  of  the 
State  bringing  the  suit,  whose  rights  the  Consti- 
tion  evidently  considers  need  no  protection  from 
this  government,  the  practical  elTect  of  the  doc- 
trine I  maintain  will  he  found  to  be  confined  to 
the  United  States.    They  cannot  be  made  a  party 
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to  such  a  suit ;  and  in  my  judgment,  it  is  in  ac- 
cordance with  the  whole  plan  of  the  government, 
as  well  as  with  the  particular  provisions  of  the 
Constitution  concerning  the  judicial  power,  that 
they  should  not  be  able  to  interpose  and  assume 
an  adverse  position  to  a  State,  in  a  judicial 
controversy  in  this  court.  Besides,  I  do  not 
find  in  this  case  any  real  necessity  to  make  the 
United  States  a  party,  according  to  the  princi- 
ples of  equity  law.  A  court  of  equity  generally 
requires  all  persons  who  have  an  interest  in  a 
suit  to  be  made  parties.  But  it  ia  a  familiar 
rule,  that  when  it  is  impracticable  to  bring  be- 
fore the  court  all  interested,  it  is  enough  to  make 
such  parties  as  have  a  common  interest  with 
those  who  are  absent.  In  such  a  case,  the  par- 
ties who  are  present  represent  the  rights  of 
those  who  are  absent,  and  the  court  proceeds  to 
make  its  decree,  binding  the  rights  of  the  absent 
parties,  with  the  same  confidence  that  justice 
is  done  as  if  they  were  before  the  court. 
Story's  Eq.  PI.  97,  112. 

Now,  what  is  this  caseT  The  interest  of 
Florida  and  that  of  the  United  States  are  iden- 
tical. That  interest  is,  to  have  the  boundary 
line  fixed  as  far  to  the  northward  as  the  proofs 
will  allow.  It  is  true,  that  what  Florida  seeks 
is  the  protection  of  its  rightful  jurisdiction  as 
a  sovereign  State;  and  what  the  United  States 
desire  is  the  protection  of  its  title  as  a  land- 
holder, and  as  the  grantor  of  lands  now  held 
by  their  grantees.  But  both  the  political  juris- 
diction of  Florida,  and  the  title  of  the  United 
States  to  land  acquired  from  Spain,  being  co- 
extensive with  the  Territory  of  Florida,  these 
two  parties  have  a  common  interest  in  the  sub- 
ject matter  of  this  suit,  and  Florida  is,  in  the 
contemplation  of  a  court  of  equity,  competent 
to  represent  the  interest  of  the  United  States, 
as  an  owner  of  land. 

"This  would  certainly  be  true  in  the  [*511 
case  of  individual  parties,  and  in  my  opinion 
the  same  rule  applies  with  still  greater  force  to 
these  parties.  Florida  is  a  sovereign  State, 
whose  suit  must  be  conducted  according  to  the 
will  of  its  Legislature.  There  is  no  room  for 
any  suspicion  of  any  unworthy  motives  or  con- 
duct in  its  management.  It  is  a  high  dutv  of 
that  State,  which  it  owes  to  itself,  and  which 
will  doubtless  be  discharged  to  vindicate  its 
jurisdictional  rights,  and  make  good  its  claims 
to  all  the  territory  which  cornea  within  its  true 
limits.  Though  the  question  is  merely  where  a 
line  should  be  run,  that  line  carries  with  it 
the  sovereignty  and  territorial  jurisdiction  of 
States. 

On  the  other  hand,  the  United  States  is  a 
landholder,  whose  title  may  be  affected  by 
nmning  the  line  in  one  place  rather  than  an- 
other. And  so  will  the  titles  of  hundreds  of 
other  landholders  in  this  Territory,  whose  in- 
terest is  precisely  the  same  as  that  of  the  Unit- 
ed States,  in  kind,  though  not  in  amount.  To 
say  that  it  is  necessary  for  the  purposes  of  jus- 
tice, that  the  United  States,  as  the  proprietor 
of  lands,  should  be  admitted  into  this  suit  to 
take  care  lest  the  State  of  Florida  should  omit 
something  by  way  of  pleading  or  evidence, 
seems  to  me  to  be  yielding  to  an  imaginary 
necessity  only. 

It  is  not  alleged  that  the  United  States  has 
any  interest  in  this  controversy  except  as  an 
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owner  or  grantor  of  bind.  Unquestionably 
there  are  political  considerattona,  atfecting  the 
federal  relations  of  the  States,  and  connected 
with  the  extent  of  their  territory,  in  reference 
to  which  the  United  States  has  a  direct  and  im- 
portant interest.  This  is  not  only  obvioiis  in 
Itself,  but  is  recognized  by  the  Constitution  in 
various  ways,  and  amongst  others,  by  the  pro- 
hibition of  the  States  to  make  any  compact 
without  the  consent  of  the  United  States.  But 
the  object  of  this  suit  is  not  to  change  the  lim- 
its or  territory  of  States,  but  to  ascertain  their 
true,  and  actual  boundary;  and  in  this  ques- 
tion the  United  States  has  no  interest,  except 
that  justice  should  be  done;  an  interest  which 
is  not  of  a  character  to  warrant  the  govern- 
ment in  interposing  in  this  case  to  assist  in 
securing  it,  any  more  than  in  any  other  case 
pending  in  this  court.  It  is  suggested  that  the 
counsel  for  the  two  States  may  make  agree- 
ments as  to  evidence,  and  other  matters  re- 
specting the  suit,  and  that  the  United  States 
ought  to  be  a  party,  in  order  to  supervise  such; 
but  it  seems  to  me  that  if  this  were  a  sufficient 
reason  for  making  the  United  States  a  party 
in  this  case,  it  would  apply  to  all  cases  between 
two  States;  for  in  all  cases  such  arrangements 
are  as  likely  to  be  made  as  in  this  one.  But  if 
such  agreements  of  counsel,  respecting  the  mode 
of  conducting  a  suit  between  two  States,  could 
be  deemed  compacts  between  those  States,  with- 
Sia'j  in  the  restraining  clause  of  the  lOth 'sec- 
tion of  the  first  article  of  the  Constitution, 
(ingress,  and  not  the  Attorney-General,  or 
this  court,  must  sanction  them;  and  there  does 
not  seem  to  be  any  satisfactory  reason  why 
that  officer  should  be  connected  with  the  sub- 
ject Any  agreement  fixing  the  line  of  boundary, 
made  by  the  two  States  and  not  sanctioned  by 
Congress,  would  certainly  not  be  executed  by 
this  court,  which  is  to  decree  on  the  existing 
rights  of  the  parties,  and  not  upon  new 
rights  created  by  a  compact,  which  is  not  val- 
id, without  the  assent  of  Congress. 

But,  if  the  objection  to  the  jurisdiction  eould 
be  overcome,  I  should  still  be  of  opinion  that 
the  Attorney-General  has  not  authority  to  make 
the  United  States  a  party  to  a  suit  in  this  court. 
That  officer  possesses  no  powers  derived  from 
usage  or  implied  from  the  name  of  his  office. 
His  powers  are  co-extensive  with  his  duty;  and 
that  is  defined  by  law  to  be,  "to  prosecute  and 
conduct  all  suits  in  the  Supreme  Court  in  which 
the  United  States  shall  be  concerned."  1  Stat. 
at  L.  03.  It  belongs  to  Congress  alone  to  de- 
cide in  what  cases  the  United  States  may  be 
made  a  party  in  the  courts,  and  to  designate 
the  officers  by  whom  they  may  be  made  a  party. 
This  power  Congress  has  exercised.  They  have 
conferred  upon  the  district  attorneys  power  to 
prosecute  all  delinquents  for  crimes  and  offens- 
es cognizable  under  the  authority  of  the  United 
States,  and  all  civil  actions  in  which  the  Unit- 
ed States  shall  be  concerned.  I  Stat,  at  L.  02. 
By  the  Act  of  May  20,  1830,  sec.  5,  4  Stat,  at 
L.  416,  the  Solicitor  of  the  Treasury  is  em- 
powered to  instruct  the  district  attorneys  in  all 
matters  and  proceedings  appertaining  to  suits 
in  which  the  United  States  are  a  party  or  inter- 
ested; and  by  the  lOth  section  of  the  same  Act, 
the  Attorney-General  is  to  advise  with  and  di- 
rect the  Solicitor.  But  no  authority  is  conferred 
by  any  law,  upon  any  officer,  to  make  the 
20S 
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United  States  a  party  to  any  suit,  except  ms  » 
plaintiff  or  prosecutor.  If  the  United  Staies 
bo  interested  in  a  suit  against  an  individual, 
and  he  thinks  fit  to  allow  the  law  officer  of  the 
United  States  to  prosecute  or  defend  in  hia 
name,  I  know  of  no  objection  to  it,  and  it  is 
very  often  done.  It  may  be  suggested,  that  as 
the  line  of  boundary  will  be  fixed  by  the  final 
decree  in  this  case,  and  as  the  rights  of  the 
United  States  will  thereby  be  concluded,  it  can 
do  them  no  injury,  but  may  be  beneficial  to 
them,  to  be  a  party  to  this  cause.  If  this  be  so, 
and  the  court  has  jurisdiction,  it  may  afford 
sufficient  reason  why  Congress,  in  its  discretion, 
should  authorize  an  appearance  by  the  Attor- 
ney-General in  behalf  of  the  United  States; 
but  it  does  not  enlarge  the' power  of  that  oflicer, 
or  enable  him  to  do  what,  in  my  opinion,  no 
law  has  conferred  on  him  power  to  do— to 
make  the  United  States  a  party  to  an  original 
suit  in  this  court. 

*I  am  authorized  to  say  that  Mr.  Jus-  [*S1S 
tice  McLean  concurs  in  this  opinion. 

Ordered,  that  the  Attorney-General  have 
leave  to  adduce  evidence,  either  written  or 
parol,  and  to  examine  witnesses  and  file  their 
depositions,  in  order  to  establish  the  boundary 
claimed  by  the  United  States. 

The  State  of  Florida 

▼. 
The  State  of  Georgia.  . 

On  motions,  to  authorize  the  Attomey-Cton- 
eral  to  take  testimony  on  behalf  of  Florida; 
and  to  authorize  the  State  of  Georgia  to  cause 
the  necessary  surveys  to  be  made. 

Messrs.  Westcott  and  Johnson,  for  State  of 
■Florida,  against  the  motion. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

The  court  have  considered  the  above  motions. 

*The  motion  to  authorize  the  Attor-  [*BS4 
ney-General  of  the  United  States  to  take  testi- 
mony, and  to  conduct  the  proceedings  on  be- 
half of  Florida,  with  the  assent  of  the  State, 
is  refused.  Each  State  must  conduct  its  pro- 
ceedings for  itself.  Whatever  the  Attorney- 
General  does  in  the  case  must  be  for  the  Unit- 
ed States,  and  in  the  name  of  the  United 
States,  and  with  reference  to  their  interest  or 
duty  in  this  controversy. 

The  motion  on  behalf  of  the  State  of  Geor^gia, 
to  appoint  one  or  more  persons  to  make  the 
necessary  surveys  and  to  report  their  opinion 
to  the  court,  is  also  overruled.  Each  party  is 
at  liberty  to  cause  surveys  to  be  made,  and 
maps  prepared  and  filed,  by  such  person  as  the 
State  may  select,  or,  if  they  can  agree,  they 
may  jointly  appoint  one.  And  these  surveys 
and  maps,  and  the  proofs  applicable  to  them^ 
will  be  examined  and  considered  by  the  court 
at  the  hearing,  with,  the  other  testinaony. 
But  the  court  do  not  deem  it  advisable  to  ap- 
point one  or  more  persons  to  make  these  sur- 
veys and  examinations,  as  officers  of  the  ooort; 
and  think  the  case  will  be  better  brought  be- 
fore them  by  leaving  each  State  to  act  for  it- 
self. 

The  court,  therefore,  overrule  the  motions; 
and,  in  order  to  prepare  the  case  for  beating, 
make  the  following  order: 

On  consideration  of  the  several  motions  filed 
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yesterday  by  the  complainant's  counsel,  and  of 
the  arguments  of  counsel  thereupon  had,  as 
well  in  support  of  as  against  the  same,  it  is 
ordered  by  the  court  that  the  said  motions  be 
and  they  are  hereby  overruled.  And  it  is  fur- 
ther now  here  ordered  by  the  court,  that  the 
■aid  parties  in  said  cause  be  allowed  until  the 
fint  Monday  of  December,  185S,  to  obtain,  take, 
and  file  the  testimony  and  proofs  "bj  said 
parties  respectively  to  be  adduced'  and  given 
u  evidence,  on  the  hearing  of  said  cause;  and 
that  to  enable  said  parties  respectively  so  to 
do,  commissions,  in  the  usual  form,  be  issued 
by  the  clerk,  to  examine  witnesses,  upon  appli- 
cation of  either  party,  accompanied  by  inter- 
rogatories, a  copy  whereof  has  been  served 
opon  the  adverse  party,  or  its  solicitor  or  coun- 
•el,  twenty  days  previous  to  such  application, 
ia  order  that  cross-interrogatories  may  be  tiled 
within  said  twenty  days  by  such  adverse 
party;  and  that  the  commissioner  or  commis- 
sioners in  each  instance,  if  not  agreed  upon  by 
connsel  of  the  respective  parties,  be  named  by 
the  Chief  Justice  or  one  of  the  Associate 
Justices  of  this  court;  and  that,  forthwith,  on 
the  return  of  any  commission  executed,  the 
clerk  do  open  and  file  the  same  and  cayse  the 
lame  to  be  printed  for  the  use  of  said  parties. 
tlS*]  *And  also,  that  any  exceptions  to 
testimony  may  be  taken  at  the  final  hearing; 
and  if  exceptions  be  then  taken  to  the  compe- 
tency of  testimony,  which  the  opposite  party 
can  remove  by  further  proof,  the  court  will 
reserve  the  dedsion,  and  give  time  to  the  party 
to  produce  it. 

And  also,  that  said  pause  be  set  for  final 
hearing  on  the  bill,  answer,  replication,  exhibits, 
testimony  and  proofs,  so  adduced,  filed  and  ad- 
mitted, on  the  second  Monday  of  January, 
1856,  unless  cause  be  then  shown  to  the  court 
for  the  continuance  thereof. 

From  the  minutes  of  March  4,  1872: 
On  motion  of  H.  P.  Farrow,  Att'y-Gen.  of 
Georgia,  it  is  ordered  by  the  court  that  this 
cause  be  dismissed  with  costs,  unless  cause  to 
the  contrary  be  shown  on  or  before  the  19th  of 
April  next,  and  that  the  clerk  transmit  by  mail 
copies  of  this  order  to  the  Governor  and  Att'y- 
Gen.  of  Florida  respectively. 


MABT  LEWIS,  Administratrix  of  Stephen  J. 
Lewis,  Deceased, 

V. 

EDWARD  R.  BELL^  Assignee  of  L  Bell,  Jr. 

(See  8.  C.  17  How.  «ia-618.) 

Asdgnment  after  suit  brought— champerty — 
consideration — assignee  entitled  to  money  re- 
eoverU. 


There  I*  no  principle  In  eqalty  which  prevents  a 
creditor  from  aaalKnlnc  an  Interest  In  a  debt  after 


Institution  of  a  salt  therefor,  as  being  witbin  the 
Statutes  of  (.'bsmpprty  and  Maintenance. 

Nor  will  the  want  uf  a  full  money  consideration 
as  between  father  and  sou,  and  brother  and  broth- 
er, subject  the  transaction  to  such  Imputation,  wltb- 
ont  further  proof. 

The  assignee  of  a  claim  aKalnst  Brasll,  who  pros- 
ecuted the  clnlm  tu  u  lliial  recovery,  is  entitled  to 
the  money  awarded  thereon,  the  awHgnment  being 
absolute,  on  ample  consideration,  and  there  being 
no  evidence  of  a  secret  trust. 

Argued  Feb.  16,  18S5.      Decided  Mar.  6,  1856. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Columbia. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Columbia,  by  the  appellee,  to  recover  the 
amount  by  a  certain  award. 

The  court  below  having  entered  a  decree  in 
favor  of  the  complainant  for  $11,051.94,  the 
defendant  took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appear*  in 
the  opinion  of  the  court. 

Messrs.  Samnel  Chilton  and  A.  H.  Lawrence, 
for  the  appellant: 

1.  The  proof  shows  that  the  assignment  from 
Lewis  to  Bell,  if  ever  consummated,  was  de- 
signed and  understood  between  them  as  a  mere 
security;  that  said  assignment  constituted 
said  Bell  a  quasi  trustee ;  that  he  could  not  as- 
sign or  delegate  his  trust,  and  in  any  event, 
should  have  been  made  a  party  to  the  suit. 

Hill  on  Trustees,  176;  Corbin  v.  Eramerson, 
10  Leigh,  663;  Harrington  v.  Long,  2  Myl.  & 
K.  592. 

2.  Edward  R.  Bell,  to  make  the  most  of  his 
title  under  the  assignment  from  his  brother, 
was  a  mere  volunteer,  arid  therefore  not  en- 
titled to  the  aid  of  a  court  of  equity. 

Hill  on  Trustees,  83,  84,  85,  and  448-8;  2 
Story  Eq.  304,  sec.  1040;  Antrobus  v.  Smith,  12 
Ves.  39;  Edwards  v.  Jones,  1  Myl.  &  C.  226; 
Meek  v.  Kattlewell,  Hare,  ch.  474. 

3.  The  assignments  from  Isaac  Bell  to  Isaac 
Bell,  Jr.,  and  from  the  latter  to  the  appellee, 
Edward  R.  Bell,  were  made  to  effect  a  conclu- 
sive and  fraudulent  arrangement  of  bringing  in 
said  Isaac  Bell  as  a  witness,  to  prove  a  claim 
of  his  own,  which  could  not  be  established  by 
other  testimony.  Such  a  purpose  is  in  fraud  of 
the  law,  against  public  policy,  defeats  the  ends 
of  justice,  tends  to  perpetuate  the  offenses  of 
champerty  and  maintenance;  a  thing  never  to 
be  aided  or  countenanced  by  a  court  of  equity. 

2  Story  Eq.  pp.  311,  312,  sec.  1048,  note  3; 
Bosser  v.  Edmonds,  1  Young  A.  C.  Exrh.  481; 
Harrington  v.  Long,  2  Myl.  &  K.  592;  Wood 
V.  Downes,  18  Ves.  120;  Post  v.  Avery,  5  Watts 
&  8.  500;  Lieper  v.  Peirce,  6  Watts  &  8.  666} 
Cochran  v.  McTeague,  8  Watts  4  8.  272. 

4.  The  claim  preferred  by  the  bill  ia  a  atale 
demand  barred  by  the  Statute  of  Limitations, 
uncertain,  not  bona  fide  or  founded  upon  valu- 
able consideration;  and  in  fine,  is  wholly  desti- 
tute of  any  equitable  relief. 

Mr.  Jos.  H.  Bradley,  for  the  appellee: 

I.  Whatever  interest  in  the  said  vessel  and 


Nora. — Champerty,  what  la.  How  it  differs  from 
■sintenanee.     Purchase  of  land  in  suit. 

Champerty  Is  the  unlawful  maintenance  of  a  suit 
la  eonafderatlon  of  some  bargain  to  have  part  of 
the  thing  In  dispute,  or  some  profit  out  of  It.  1 
Howk.  P.  C.  C.  84;  2  Inst.  208:  Co.  I.itt.  368b; 
Brawn  V.  Beaucbarap,  B  Monr.  410 ;  Key  v.  Vattler, 
1  BasB.  132 ;  Bust  v.  Larue,  4  LItt.  417 ;  Thurston 
IS  L.  ed. 


V.  Percival,  1  Pick,  416 ;  Stanley  v.  Jones,  T  Blng. 
860 :  Meeka  v.  Dewberry,  57  (Ja.  2(1».  ,^  .  .., 

Maintenance  dtlTen  from  champerty  in  that  toe 
latter  does  not  involve  any  agreement  for  an  Inter- 
r«t  in  the  subject  matter.  Maintenance  has  been 
said  to  be  now  confined  to  cases  where  a  stranger 
having  no  Interest  in  the  suit  Improperly  and  for 
the  purpose  of  stirring  up  litigation  and  strife,  en- 
SOS 
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cargo  was  lawfully  subject  to  the  disposal  of 
Lewis,  and  also  all  bis  separate  property  on 
board  the  said  brig,  passed  by  the  assignment 
of  Oct.  1828,  to  Isaac  Bell. 

2.  If  the  assignment  was  on  trust  to  secure 
debts  due  by  Lewis  or  by  Porter,  or  by  both, 
to  Bell,  it  is  incumbent  on  the  appellee  to 
•how  the  payments  of  said  debts;  but  the 
validity  of  the  assignment  cannot  be  impeached 
by  reason  of  lapse  of  time,  or  any  defective 
statement  o°f  the  amount  of  debt. 

3.  The  case  is  free  from  any  infirmity  or 
taint  of  impurity  arising  from  the  original  as- 
signment or  the  conduct  of  any  of  the  assign- 
ees. 

2.  Story  Eq.  sees.  1049,  1050,  and  cases  cited; 
Harrington  v.  Long,  2  Myl.  &,  K.  692. 

Mr.  Justice  Grier  delivered  the  opinion  of  the 
court: 

The  subject  matter  in  dispute  in  this  case  is 
a  sum  of  money  in  the  hands  of  the  Secretary 
of  the  Treasury,  which  had  been  awarded  to 
the  appellant  by  the  Commissioner  appointed 
under  the  Act  of  Congress  to  adjust  claims 
under  the  Treaty  between  the  United  States 
and  Brazil.  Stephen  J.  Lewis,  deceased,  is  ad- 
mitted to  have  been  the  original  owner  of  the 
claim.  He  was  owner  of  one  fifth  of  the  brig 
Caspian,  which  was  illegally  seized  by  the 
Brazilian  squadron,  in  October,  1827,  and  con- 


demned. Lewis  was  on  board  at  the  time,  and 
was  robbed  of  his  baggage  and  money  to  the 
extent  of  some  $4,000.  The  whole  amount 
awarded  on  these  claims  of  Lewis  was  $11,551. 

Isaac  Bell,  Sr.,  the  father  of  the  appellee,  liad 
an  assignment  of  this  claim  from  Lewis,  by 
deed  of  assignment,  dated  November,  1828. 

The  claim  was  prosecuted  to  its  final  recov- 
ery in  18S2,  by  Isaac  Bell.  But  having  in  the 
meanwhile  lost  or  mislaid  his  'original  [*C17 
deed  of  assignment,  and  not  having  sufficient 
legal  proof  of  the  copy,  the  Commissioner 
awarded  the  money  to  the  administratrix  of 
Lewis. 

Isaac  Bell,  Sr.,  assigned  his  right  to  his  son, 
Isaac  Bell,  Jr.,  and  be  soon  after  assigned  to 
his  brother,  the  appellee,  who  instituted  this 
proceeding  in  the  Circuit  Court  of  the  District 
of  Columbia,  under  the  provisions  of  the  Act 
of  Congress  of  July  3,  1852. 

After  the  institution  of  this  suit,  the  origin- 
al assignment  was  accidentally  discovered,  and 
has  been  satisfactorily  proved.  •  The  court  be- 
low awarded  the  money  to  the  complainant  be- 
low, and  the  administratrix  of  Lewis  has  taken 
this  appeal. 

The  objections  to  the  title  of  Edward  R.  Bell, 
as  champertous,  collusive  and  fraudulent,  and 
made  for  the  purpose  of  using  the  father  as  a 
witness,  are  wholly  unsustained  by  any  evi- 
dence. 


courages  others  to  bring  actloos  or  to  make  defenses 
which  they  have  no  right  to  make.  Wheeler  v. 
Pounds,  24  Ala.  472  ;  Lathrop  v.  Amherst  D'k,  9 
Hetc.  489 ;  Qutgley  v.  Thompson,  C3  Ind.  317 ; 
Fllebt  V.  Leman,  4  Q.  B.  883. 

ualntenance  is  the  generic  offense  of  which 
ehami>ertT  Is  the  species.  Sedgwick  v.  Stanton,  14 
N.  Y.  289. 

It  Is  not  essential  to  the  offense  of  champerty 
that  a  suit  be  commenced  at  the  time  the  agree- 
ment Is  made.     Rust  v.  Larue,  4  LItt.  417. 

It  Is  not  maintenance  to  purchase  an  Interest 
which  Is  the  subject  of  a  suit;  but  If  the  purchaser 

eves  an  Indemnity  against  all  costs  Incurred  or  to 
I  Incurred  by  tbe  seller  In  the  prosecution  of  the 
salt,  the  transaction  amounts  to  maintenance. 
Harrington  v.  Long,  2  Mvl.  ft  K.  590. 

A  purchase  of  land  wblle  a  suit  concerning  tbe 
title  to  It  Is  pending.  If  made  with  knowledge  of 
the  suit.  Is  void  for  champerty  under  the  statute  of 
New  York.  Jackson  v.  Ketchnm,  8  Johns.  479: 
Jackson  v.  Andrews,  7  Wend.  152 ;  Murray  v.  Bal- 
lon, 1  Jobos.  Ch.  673  ;  Murray  v.  Lylburn,  2  Johns. 
Ch.  444. 

If  a  person  sell  lands,  held  at  tbe  time  adversely 
to  him,  the  sale  Is  not  a  valid  consideration  for  tbe 
contract  to  pay  the  purchase  money,  tbe  contract 
la  champertous  and  void,  on  general  principles  of 
law  and  public  policy.  Monnot  v.  Husson.  3  How. 
Pr.  447 ;  Ring  v.  Gray,  6  Monr.  808 :  Martin  v. 
Pace,  6  Blackf.  99:  Brlndlev  v.  Whiting,  6  Pick. 
8S5 :  Whitaker  v.  Cone.  2  Johns.  Cas.  58 ;  Ix>ud 
V.  Darling.  7  Allen,  206 ;  Gibson  v.  Shearer,  1 
Horpb.  114  ;  Tomb  v.  Sherwood,  13  Johns.  289. 

There  must  be  knowledge  hy  the  vendor  of  act- 
nal  adverse  possession.  Leroy  v.  Veeder.  1  Johns. 
Cas.  417 ;  Cassedy  v.  Jackson.  46  Miss.  397 ;  Eth- 
erldge  v.  Cromwell,  8  Wend.  629 :  Sessions  v. 
Beyqolds,  7  8m.  ft  H.  161. 

A  devise  or  conveyance  between  near  relatives  of 
land  held  adversely  or  In  litigation  Is  good  and  not 
ebampertoos.    Morris  v.  Henderson,  37  Miss.  492. 

A  conveyance  br  one  out  of  possession  Is  not 
champertous.     12  Rich.  Law  (S.  C.)  420. 

When  tbe  relation  of  landlord  and  tenant,  master 
and  servant,  exists,  or  when  the  acts  done  are  char- 
ity to  tbe  poor  or  in  lawful  exercise  of  the  legal 
profeaalon,  there  will  be  no  unlawful  act  of  maln- 
tsnance.  Thurston  v.  Perclval,  1  Pick.  417;  Tbai- 
hlmer  v.  Brinkerhoff.  2  Cow.  647;  Ferine  v.  Dunn. 
8  Johns.  Ch.  508 ;  Flndon  v.  Parker.  11  M.  ft  W. 
«75;  7  Jor.  003;  12  L.  J.  Bxcb.  444. 

So,  one  who  Is  of  kin  or  affinity  may  assist  or  ap- 
pfr  to  eoantel  to  nasUt.  Id.  and  see  Baker  v.  Whlt- 
tur,  8  Soma.  476;  Matter  r.  UUltr,  4  Term,  820; 


Gllleland    v.    Falling,    6    Denlo.    308 ;    Perass    v. 
I'ersse,   West,   110;  7  C.  ft  F.  279. 

The  fact  that  the  plaintiff  was  a  relation  of  tbe 
defendant  and  had  some  collateral  Interest  In  the 
suit,  did  not  prevent  a  contract,  by  which  be  was  to 
receive  half  of  what  defendant  recovefed.  Iwlng 
champerty.  Hntley  v.  Hutley,  8  I..  It.  Q.  U.  112; 
42  L.  J.  Q.  B.  62  ;  21  W.  R.  479  ;  28  I..  T.  N.  S.  63. 

Contracts  founded  on  any  species  of  unlawful 
champerty  or  maintenance  are  void.  Champerty 
constitutes  a  complete  defense  to  a  contract  at 
law  or  in  equity.  Thompson  v.  Warren,  8  B.  Monr. 
488;  Thurston  v.  Perclval,  1  Pick.  415;  Burt  v. 
Place,  6  Cow.  431 ;  Mann  v.  Falrchlld,  2  Keyes. 
lOG;  8.  C.  3  Abb.  Ct.  App.  Dec.  152;  Martin  v. 
Clark.   8   R.   I.    .189. 

Contract  to  collect  a  note  for  one  half  the  amount 
collected  is  champertous  and  void.  Byrd  v.  Odero, 
9  Ala.  756 ;  or  to  prosecute  a  claim  against  the 
government  for  a  share.  If  successful,  and  ■•thing. 
If  not.  Coqulllard  v.  Bearss,  21  Ind.  479;  or  to 
communicate  information  which  will  enable  a  per- 
son to  succeed  by  action  and  to  exert  Influence  In 
procuring  evidence  to  substantiate  tbe  claim  for  a 
portion  of  the  sum  recovered.  Staley  v.  Jones,  7 
BIng.  369 ;  6  M.  ft  P.  193 ;  otherwise,  where  n« 
suit  was  pending  and  there  was  no  stipulation  for 
the  commencement  of  any.  Sprye  v.  Porter,  3 
El.  ft  Bl.  6« :  3  Jur.  N.  B.  330  :  26  L.  J.  Q.  B.  64. 

A  fair  agreement  to  supply  funds  to  csrry  on  a 
suit,  for  a  share  of  the  property.  If  recovered,  ought 
not  to  be  regarded  as  per  se  opposed  to  public 
policy.  But  an  agreement  of  sncb  a  kind  ought  to 
be  carefully  watched,  and  when  extortionate,  uncon- 
scionable, or  made  for  improper  objects,  onght  to 
be  held  invalid.  Sam  Coomar  Coondoo  v.  Chunder 
Canto  Mookerjee,  2  L.  B.  App.  Cas.  186. 

The  reasons  for  a  law  against  champerty  and 
maintenance  do  not  exist  In  IJ.  S.  to  same  extent  as 
In  England.    Roberts  v.  Cooper,  20  How.  467. 

The  common  law  on  that  subject  has  not  been 
generally  adopted  In  the  United  States.  Uaybin  v. 
Raymond,  4  Am.  Law  Times  N.  S.  21. 

It  does  not  exist  in  New  York  except  by  statute. 
Sedgwick  V.  Stanton,  14  N.  Y.  289;  Zogbaam  v. 
Parker,   66   Barb.   841;    Ard,   55   N.   Y.    120. 

It  is  not  part  of  the  common  law  of  Connectlmt. 
Richardson  v.  Rowland,  40  Conn.  566  :  see,  also, 
Danf orth  v.  Streeter,  28  Tt  490 ;  Wright  v.  Meek, 
3  Iowa,  472. 

As  to  champerty  and  attorney's  compensatlos  con- 
tingent on  success  or  from  proceeds  of  suit ;  for  a 
fixed  sum.  or  a  percentage.  Pnrchsse  of  Interest 
in  tbe  suit  or  snblect  of  litigation  by  attorney, 
— see  note  to  UcMicken  v.  Perin,  post,  504. 
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There  ia  no  principle  in  equity  which  pre- 
vents a  creditor  from  assigning  an  interest  in 
a  debt,  after  institution  of  a  suit  therefor,  as 
being  within  the  statutes  against  champerty 
and  maintenance  (see  2  Story's  Eq.  1049, 1054) ; 
nor  will  the  want  of  a  full  money  considera- 
tion, as  between  father  and  son,  and  brother 
and  brother,  subject  the  transaction  to  such 
imputation,  without  further  proof.  The  fath- 
er's testimony  was  not  offered  by  the  appellee 
in  this  case;  we  are  not,  therefore,  bound  to 
notice  the  question  of  its  admissibility,  or  the 
policy  of  permitting  assignments  for  the  pur- 
pose of  making  the  assignor  a  witness,  on 
which  so  much  of  the  argument  of  this  case 
was  expended. 

It  is  contended,  also,  that  the  assignment  of 
Lewis  to  Bell,  Sr.,  is  not  absolute,  but  a  se- 
curity only,  of  some  debt  which- has  been  satis- 
fied: and  that  it  is  voluntary,  and  imports  a 
trust  between  the  parties. 

The  deed  of  assignment,  after  a  recital  of  the 
capture  of  the  brig  Caspian,  and  the  claim  pre- 
ferred by  the  American  Minister  at  Brazil,  on 
behalf  of  Lewis,  for  indemnity,  proceeds  as  fol- 
lows: 

"Now,  know  all  men  by  these  presents,  that 
the  said  Stephen  J.  Lewis,  for  and  in  consider- 
ation of  the  sum  of  $1,  lawful  money  of  the 
United  States,  to  him  in  hand  paid  by  Isaac 
Bell,  of  the  City  of  New  York,  merchant,  the 
receipt  whereof  is  hereby  acknowledged,  and 
also  for  divers  other  good  considerations  him 
thereunto  moving,  hath  granted,  bargained  and 
sold,  assigned,  transferred  and  set  over,  and  by 
these  presents  doth  grant,  bargain  and  sell,  as- 
sign, transfer  and  set  over  unto  the  said  Isaac 
Bell,  his  executors,  administrators  and  assigns, 
til  and  singular,  the  said  claim,  and  all  the 
sum  and  sums  of  money  thi^t  may  be  recovered 
or  received,  of  and  from  the  said  Brazilian 
government,  or  of  and  from  whomsoever  it 
may  concern,  for  or  by  reason  of  the  said  illegal 
tl8*]  capture,  or  which  may  arise  from  'the 
proceeds  of  the  said  brig  Caspian  and  cargo; 
to  have  and  to  hold  the  same  and  every  part 
and  parcel  thereof,  unto  him,  the  said  Isaac 
Bell,  his  executors,  administrators  and  assigns, 
forever,"  etc.,  etc 

This  ia  an  absolute  assignment  of  the  whole 
claim  of  Lewis  against  the  Brazilian  govern- 
ment. Beaides  the  consideration  of  $1,  it  men- 
tions "divers  other  good  considerations,"  with- 
out specifying  them  particularly. 

The  bill  alleges  that  the  real  consideration 
Tss  a  large  indebtedness  of  Lewis  to  Bell, 
which  was  never  paid,  Lewis  having  died  in 
\Ut,  insolvent.  This  is  denied  by  the  answer. 
But  the  evidence,  as  far  as  it  affects  the  point, 
tends  to  establish  the  correctness  of  the  alle- 
dttions  of  the  bill.  After  the  assignment, 
Uwis  docs  not  appear  to  have  interfered  in  the 
prosecution  of  this  claim,  up  to  the  time  of 
his  death,  in  1844,  nor  did  his  administratrix 
let  up  a  claim  till  the  money  was  recovered  in 
1852. 

In  December,  1828,  it  appears  that  Bell  trans- 
mitted this  assignment  to  his  agent  in  Buenos 
Ajtrt,  in  order  to  prosecute  the  claim,  alleg- 
ing that  the  "assignment  was  made  by  Lewis, 
in  consequence  of  advances  made  to  him  in  the 
purchase  of  a  brig  and  cargo."  In  the  same 
ynr  be  wrote  to  the  Hoit.  Henry  Clay,  inoloB- 1 


ing  the  protest  of  Lewis,  in  order  that  ourgoT- 
ernment  might  be  led  to  urge  the  payment  of 
his  claim,  and  alleging  as  the  riiason  of  his 
interference,  that  Lewis  was  indebted  to  him  in 
the  sum  of  $15,000,  and  had  failed;  and  had 
therefore  made  him  the  assignment  now  in 
question.  In  a  letter  from  Bell  to  Mr.  Cam- 
breling,  in  1830,  urging  his  interference  in  be- 
half of  the  Lewis  claim,  Bell  assigns  as  the  rea- 
son for  his  request,  that  Lewis  had  become  in- 
debted to  him,  and  had  no  other  means  of  pay- 
ment but  through  that  claim;  and  to  confirm 
the  whole  matter  beyond  dispute,  the  counsel 
of  the  respondent  below  (now  appellant)  read 
in  evidence  the  testimony  of  Isaac  Bell,  Sr., 
proving  the  assignment  to  have  been  mode  in 
consideration  of  large  indebtedness,  by  Lewis, 
to  Bell,  and  that  Lewis  was  then  insolvent,  and 
continued  so  to  the  time  of  his  death.  By  their 
own  showing,  therefore,  there  ia  ample  con- 
sideration for  the  assignment,  and  not  the 
least  evidence  of  a  secret  trust. 

The  decree  of  the  Circuit  Court  is,  therefore, 
affirmed. 

Decree  affirmed,  with  costs. 


JAMES  B.  PECK,  William  Heilman,  and  Ed- 
win Fresmuth,  Owners  of  the  Steamship 
Columbus,  App'ts, 

JOHN  SANDERSON,  Libelant 

(See  S.  C.  17  How.  178-183.) 

Collision — steamer  and  sailing  vessel — ^no  rule 
holds  in  emergency. 

It  Is  the  general  rule  that  a  sailing  vessel  should 
keep  her  course  when  approaching  a  steamboat, 
and  it  Is  the  duty  of  the  latter  to  keep  out  of  her 
way. 

But  when  brought  suddenly  and  unexpectedly 
close  to  each  other,  and  the  ordinary  rules  will  not 
prevent  a  coIIIbIod,  It  la  the  duty  of  each  to  act 
according  to  the  emergency,  nnd  to  take  any  meas- 
ure  most   likely   to   attain    the  object. 

In  such  case  It  Is  proper  for  the  steamer  to  stop 
her  engine  sod  back. 

Case  decided  according  to  the  particular  facts, 
showing  no  fault  on  part  of  steamer. 

Argued  Feb.  8,  1855.      Decided  Mar.  8,  1855. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Penn- 
sylvania. 

The  case  is  stated  by  the  court. 

Messrs.  Wain  and  F.  B.  Cutting,  for  the  ap- 
pellants: 

Whatever  may  be  the  duty  of  steamers  to- 
wards sailing  vessels,  the  latter  are  not  re- 
leased from  their  obligations  to  preserve  proper 
care,  caution  and  skill.  They,  too,  have  recipro- 
cal duties  to  fulfill. 

13  How.  101;  6  N.  Y.  L.  Obs.  202;  Hurley  v. 
Steamboat  New  Champion,  7  Jur.  1094;  An- 
gell  on  Car.  sec.  8,  pp.  648-650. 

Where  it  appears  that  one  of  the  vessels  neg- 
lected an  ordinary  and  proper  measure  of  pre- 
caution, the  biirden  is  on  her  to  show  that  the 
collision  would  have  happened,  bad  she  per- 
formed her  duty. 


NOTB. — Rules  for   avoldlne  co\U»toTk — w«  u«\.«», 
S9  L.  «4.  V.  8.  4&3-,  n  U  eft.  ^1.  %.  VW&. 
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SUPBKME   COUBI   or   THE   UNITED    STATES. 


Dec.  Tkbx, 


Waring  V.  Clarke,  5  How.  465;  Clapp  ▼. 
Young,  6  Law  Rep.  111. 

The  principle  of  tlic  common  law,  that  where 
there  has  been  mutual  negligence  on  both  sides, 
the  negligence  of  each  having  contributed  to 
the  disaster,  no  action  can  be  maintained,  is 
in  accord  with  sound  and  wholesome  principles 
of  public  policy. 

Many  eminent  jurists  have  considered  it  to 
be  equally  a  principle  of  maritime  law. 

3  Pard.  86. 

The  English  courts,  however,  and  many  of 
our  own  judges,  have  adopted  the  rule  of  ap- 
portionment. 

Abbott  on  Ship.  238,  and  notes;  Angell  on 
Car.  sees.  634  to  641,  and  cases  there  cited. 

Mr.  Howard,  for  the  appellee: 

The  law  is  settled  that  the  steamer  should 
have  given  way ;  she  did  not,  and  hence  did  not 
take  a  "proper  precaution."  The  schooner  fol- 
lowed the  rules  authorized  by  this  court  in 
lOth  How.  and  held  her  coturse,  thus  exercising 
ordinary  care. 

Bullock  T.  Steamboat  Lamar,  8  Law  Rep. 
276. 

As  to  the  duty  of  steam  vessels  to  give  way 
for  sailing  vessels,  see  Handaysyde  v.  Wilson, 
3  Car.  &  P.  528;  The  Rose,  2  Wm.  Rob.  1; 
Hawkins  v.  The  D.  &  O.  Steamboat  Co.  2  Wend. 
462;  Lowry  t.  Steamboat  Portland,  1  Law  Rep. 
313;  Larkwood  et  al.  v.  Lashell,  16  Law  Rep. 
391 ;  Abb.  Sh.  tit.  Collision. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  arises  out  of  a  collision  between 
the  schooner  Mission,  of  Edcnton,  in  North 
Carolina,  and  the  steamship  Columbus,  of 
Philadelphia.  The  schooner  sunk  immediately, 
179*]  *and  all  on  board  perished,  with  the 
exception  of  Wilson  G.  Burgess,  a  seaman,  who 
BUccecJod  in  getting  on  board  of  The  Columbus. 
The  libel  is  filed  by  the  owner  of  the  schooner, 
and  charges  that  the  collision  was  occasioned 
by  the  fault  of  the  steamship.  The  Circuit 
Court  sustained  the  libel,  and  directed  the  re- 
spondents to  pay  the  full  value  of  The  Mission 
and  her  cargo.  And  from  that  decree  this  ap- 
peal has  been  taken. 

The  only  witness  examined  by  the  libelant 
is  the  seaman  above  mentioned.  It  appears 
from  his  testimony  that  the  schooner  was 
bound  from  Rum  Key  to  Edenton,  with  a  cargo 
of  salt  and  some  specie.  The  crew  consisted  of 
the  captain,  one  mate,  two  able  and  one  ordi- 
nary s<>aman,  a  cook,  and  a  son  of  the  captain 
about  twelve  years  old.  About  12  o'clock  on 
the  night  of  the  collision.  Burgess,  and  a  sea- 
man named  Brown,  and  the  master,  came  from 
below,  it  being  their  watch  on  deck.  The 
master  soon  went  below  again,  and  remained 
there  till  after  the  collision,  leaving  no  one  on 
deck  but  the  two  seamen.  Brown  took  the 
wheel  and  Burgess  went  forward;  and  at  two 
o'clock  in  the  morning.  Burgess  took  the  wheel 
and  Brown  went  forward.  Burgess  states  that 
it  was  a  pretty  clear  night,  with  a  moderate 
wind  from  northwest,  the  schooner  heading 
north  by  cast.  The  sails  were  trimmed  flat  aft, 
and  the  schooner  was  as  close-hauled  to  the 
ifi/ii)  an  she  could  Ite.  He  could  see  nothing  on 
t/w  JarboHrd  side,  hocauae  the  sails  intercepted 
Ji/s  yietv.    She  carried  no  ii^hts. 


fat 


He  had  been  at  the  wheel  about  half  an  hoar 
when  the  collision  took  place.  He  heard  a 
heavy  crash;  the  wheel  turned,  flew  out  of  hia 
hands,  and  knocked  him  down.  He  ran  forward, 
and  saw  a  large  vessel  into  them.  Her  bow- 
i  sprit  was  between  the  -schooner's  jib  and  fore- 
mast, and  extended  over  their  forecastle  deck. 
He  got  hold  of  the  bowsprit  shroud  and  got 
upon  her  deck.  The  schooner  went  down,  and 
the  rest  of  the  crew  perished. 

Burgess  states  that  he  neither  saw  nor  heard 
the  steamer  until  the  vessels  came  together. 
The  Columbus  was  on  the  larboard  aide,  and 
the  sails  of  the  schooner  prevented  him  from 
seeing  her.  He  never  saw  or  heard  Brown  after 
he  went  forward,  and  he  gave  the  witness  no 
notice  of  the  approach  of  the  steamship. 

On  the  part  of  The  Columbus  several  wit- 
nesses were  examined,  and  among  them  the 
mate,  a  seaman  stationed  on  the  lookout  and 
the  engineer.  There  it  no  material  discrep- 
ancy in  their  testimony;  and  the  result  of  it  m 
this: 

The  steamship  was  a  propeller,  and  a  regular 
packet  between  Philadelphia  and  Charleston. 
She  was  on  her  voyage  from  the  former  place 
to  the  latter,  with  freight  and  passengers  on 
board. 

On  the  night  of  the  collision  it  was  the 
mate's  watch,  from  'twelve  o'clock  to  [*180 
four  o'clock  in  the  morning.  Ue  came  from  be- 
low at  twelve  o'clock,  and  saw  that  his  men 
were  keeping  a  lookout  forward,  and  was  also 
on  the  lookout  himself.  The  wind  was  west- 
northwest,  varying  one  or  two  points,  and  the 
steamer  was  heading  southwest  and  going  at 
the  rate  of  about  eight  and  a  half  knots  an 
hour.  There  was  a  heavy  head  sea,  and  the 
night  was  starlight,  but  not  very  clear,  some- 
what hazy.  The  ship  carried  a  signal  light  (a 
globe  lamp),  such  as  they  usually  carried, 
which  was  burning,  and  all  the  state-rooms 
were  lighted.  These  lights  could  be  seen  from 
a  distance,  variously  estimated  by  the  wit- 
nesses from  one  to  five  miles.  Her  usual  watch 
were  on  deck;  two  of  them  stationed  on  the 
forecastle  deck  on  the  lookout  for  Cape  Look- 
out light,  the  ship  being  then  about  ten  miles 
from  Cape  Lookout  breakers,  and  on  soundings. 

The  Mission  was  first  seen  by  one  of  the 
lookout,  who  immediately  ran  aft  two  or  three 
steps,  and  sang  out,  "vessel  right  ahead."  She 
was  then  at  a  distance  of  two  or  three  hundred 
yards.  And  on  such  a  night  a  vessel  like  The 
Mission,  with  her  sails  hauled  flat  aft,  and 
coming  towards  The  Columbus,  edge  on,  and 
without  lights,  could  not  be  seen  at  a  greater 
distance. 

The  mate,  as  soon  as  the  lookout  cried  "sail 
right  ahead,"  pumped  from  the  skylight, 
ordered  the  engineer  to  stop  the  engine,  and 
ran  forward.  He  saw  The  Mission  a  point  or 
a  point  and  a  half  on  the  larboard  bow,  appear- 
ently  standing  west  by  north,  distant,  as  he 
conjectured,  about  two  hundred  yards.  He 
could  not  see  her  very  plain,  her  sails  being 
presented  to  them  edgewise.  She  was  rather 
to  windward  of  the  steam-ship,  and  close- 
hauled.  He  judged  that  he  could  not  clear  her 
by  shifting  the  helm,  and  he  ordered  the  en- 
gineer to  back.  The  orders  were  instantly 
obeyed,  and  The  Columbus  was  backing  when 
I  \,\m  coUiaVou  ^mAl  tAma.  \\.  \a(^  '^^mo&  vcl  V«sa 
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thftii  •  iiiintit«  from  tbe  time  the  schooner  was 
lint  leen. 

The  witnesses  testify  that  when,  at  night, 
the  loolcout  cries  out,  "sail  ahead,"  it  is  the 
doty  and  practice  of  steam  vessels,  when  they 
are  nncertain  of  the  way  the  sail  is  standing, 
to  stop  the  engine  and  back;  and  it  is  not 
usual  or  proper  to  change  her  course  before  the 
course  wnicfi  the  other  vessel  is  steering  is 
first  sscertained.  And  among  the  witnesses 
who  thus  testify  is  a  seaman  who  has  been  a 
pDot  in  the  Bay  of  Delaware  many  years,  and 
who  happened  to  be  on  board  The  Columbus  as 
a  passen^r  when  this  disaster  happened. 

Upon  this  statement  of  facts,  gathered  from 
the  testimony  on  both  sides,  we  see  no  just 
gronnd  for  imputing  this  unfortunate  collision 
to  negligence  or  want  of  skill  in  the  manage- 
181*]  mcnt  of  The  'Columbus.  She  was  well 
lighted,  and  could  t>e  seen  at  a  great  distance. 
8ne  had  a  sufficient  lookout,  properly  stationed. 

But  it  is  said  it  was  a  starlight  night,  and  if 
the  lookout  had  been  watchful  The  Mission 
oag;ht  to  have  been  seen  at  a  ^ater  distance. 
I'mloubtedly  there  are  nights  in  which  such  a 
veiscl  might  be  seen  much  farther  oflf;  and  in 
the  night  of  which  we  are  speaking,  she  might 
hsre  been  seen  at  a  greater  distance,  if  the 
whole  breadth  of  her  sails  had  been  presented 
to  the  approaching  vessel.  But  there  are  nights 
which  may  properly  be  called  starlight,  when 
thrre  is  a  haze  on  the  surface  of  the  ocean 
which  obstructs  the  vision.  And  the  court  can- 
sot  undertake  to  say,  that  in  any  night,  when- 
rvtr  the  stars  are  shining,  a  vessel  like  The 
Mission  may  be  seen  at  a  greater  distance  than 
two  or  three  hundred  yards,  although  she  is 
approaching  head  on  with  her  sails  drawn  flat, 
ud  without  a  light.  The  distance  must  de- 
pnid  on  the  state  of  the  atmosphere,  and  vary 
with  it.  And  no  one  can  know  or  form  a  safe 
opinion  as  to  the  distance  at  which  the  schoon- 
rr  might  have  been  seen,  on  the  night  of  which 
we  are  speaking,  unless  he  was  at  the  place  of 
mllision  at  the  time  it  happened,  or  derives 
liu  knowledge  from  persons  who  were  there, 
.^nd  when  the  witnesses  on  board  The  Cohim- 
biu  testify  that  she  could  not  be  seen  farther 
olT,  there  is  no  reasonable  ground  for  doubting 
the  truth  of  their  testimony.  It  is  a  fact, 
prored  by  eyewitnesses  whoso  testimony  is 
not  impeached. 

Neither  can  the  order  to  stop  the  engine  and 
htek,  instead  of  changing  the  course  of  the 
•tninship,  be  regarded  as  a  fault.  It  would 
cTidently  have  been  unwise  to  change  hor 
owne,  until  the  course  of  the  approaching  ves- 
vl  was  ascertained.  She  might  be  approacli- 
intt  at  an  angle  that  would  clear  the  stearaHliip, 
sod  a  change  in  the  course  of  the  latter  might 
prodnoe  a  collision  instead  of  preventing  it. 
And  stopping  the  engine  lessened  the  rapidity 
with  which  the  vessels  were  nearing  each  other, 
sad  gained  time,  while  he  was  ascertaining  the 
dittanee  of  the  sail,  and  the  direction  in  which 
it  was  steering.  When  he  had  done  this,  if 
thrre  was  sufficient  distance  between  them  to 
enable  him  to  avoid  her,  it  was  unqiiestion- 
sbly  his  duty  to  change  the  course  of  The  Co- 
lumbus, and  allow  the  schooner  to  pass  on,  in 
thp  course  which  he  was  steering.  But,  in  his 
jodl^ment,  this  could  not  be  done. 

The  testimony  shows  that  he  was  an  p\|M>ri- 
rneed  and  trustworthy  seaman.  And  there  is 
15  1*  ed. 


no  evidence  to  impeach  the  correctness  of  his 
opinion  in  this  particular.  And  if  it  was  im- 
possible to  avoid  the  schooner,  by  changing  tlio 
course  of  his  vessel,  the  order  to  back  was  evi- 
dently  judicious,  as  it  gave  more  space  for  the 
schooner  to  change  her  course,  and  thereby  es- 
cape the  impending  danger.  Her  course  could 
be  changed  in  a  much  'shorter  space  [*182 
than  that  required  for  a  steamship  of  the  size 
of  The  Columbus. 

It  is,  without  doubt,  the  general  rule,  that  a 
sailing  vessel  should  keep  her  course  when  ap- 
proaching a  steamboat,  and  it  is  the  duty  of 
the  latter  to  keep  out  of  her  way.  But  this 
rule  presupposes  that  the  steamer  discovered, 
or  ought  to  have  discovered,  the  sailing  vessel 
when  at  a  sufficient  distance  to  avoid  her,  by 
changing  her  own  course.  But  where,  as  in 
the  present  case,  they  are  brought  suddenly 
and  unexpectedly  close  to  each  other,  and  the 
ordinary  rules  of  navigation  will  not  prevent 
a  collision,  it  is  the  duty  of  each  to  act  ac- 
cording to  the  emergency,  and  to  take  any 
measure  that  will  be  most  likely  to  attain  tho 
object.  Experienced  seamen  testify  that  the 
mode  adopted  on  the  part  of  The  Columbus  was 
the  usual  and  best  one;  and  we  see  no  reason 
to  doubt  it.  And  if  The  Columbus  had  been 
seen  from  The  Mission  when  the  engine  was 
stopped,  she  might,  it  appears,  have  passed  her 
in  safety.  Not  a  moment  appears  to  have  been 
lost  on  lioard'  of  the  steamer,  in  giving  or  in 
executing  the  orders  which  the  occasion  called 
for;  and  we  think  she  is  not  in  any  degree  re- 
sponsible  for  the  disaster.    . 

In  this  view  of  the  case,  it  is  unnecessary  to 
inquire  whether  any  blame  can  be  attached  to 
The  Mission.  For,  whether  she  was  or  was  not 
managed  unskillfully  or  negligently.  The  Co- 
lumbus not  being  in  fault,  is  not  liable  for  any 
damage  sustained  by  the  schooner. 

But  yet  it  is  evident  that  there  was  great 
negligence  on  her  part.  For  it  is  impossiblo 
that  a  vessel,  lighted  up  like  the  steamer, 
would  not  have  been  seen  from  the  schooner 
before  she  actually  came  in  collision,  if  there 
had  been  ordinary  care  and  watchfulness  on 
board.  It  may  indeed  have  happened  that 
Brown,  who  went  forward  as  the  lookout,  fell 
overboard  by  some  accident,  without  tlie  knowl- 
edge of  Burgess,  before  The  Columbus  was  in 
sight;  and  so,  the  want  of  a  lookout  might 
have  been  occasioned  by  misfortune,  and  not 
by  carelessness.  But  the  conduct  of  the  cap- 
tain, in  going  below  during  his  watch,  and  not 
remaining  on  deck  to  see  that  the  seamen  were 
at  their  posts  and  attending  to  their  duty,  was 
hardly  consistent  with  good  seamanship.  And 
it  is  difficult  to  believe  that  the  approach  of 
the  steamer  could  be  unknown  to  Burgess,  who 
was  at  the  helm,  until  the  actual  collision,  un- 
less he  was  asleep  at  his  post.  The  sails  of  hi* 
vessel  might  have  hid  the  lights,  but  it  is  hardly 
credible  that  a  wakeful  and  watchful  seaman 
at  the  wheel  would  not  have  heard  the  noise  of 
her  machinery  before  he  felt  the  collision.  Wo 
do  not,  however,  pursue  this  inquiry,  because  it 
is  not  material  to  the  decision.  And  as,  in  the 
opinion  of  the  court,  no  fault  is  imputable  to 
Tho  Coumbus,  the  'decree  of  the  Circuit  ['188 
Court  must  be  rcverwcl,  and  the  libel  dismissml. 

Reversed  with  ciwts,  and  remanded  to  the 
Circuit  Court,  with  directions  to  dismiss  the 
libel,  with  costs  in  that  court.         ^  . 
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Dec.  Tebm, 


JOSEPH    lASIGI    and    Thomas    A.    Goddard, 
Plff'g  in  £r., 

V. 

JAMES  BROWN  and  Thomas  B.  Curtis,  Trus- 
tee of  said  Brown. 

(See  S.  C.  17  How.  183-204.) 

Guaranty — recommendation     for     credit  —  bad 
faith,  question  for  jury. 

Where  a  letter  was  written  by  defendant,  upon 
Inquiry  of  him,  expressing  a  favorable  opinion  of 
the  responsibility  of  a  tirm,  evidence  tendloe  to 
show  the  falsity  of  defendant's  statements  and  his 
bad  faith  In  writing  the  letter,  raises  a  question  for 
the   Jnry. 

Whatever  defendant's  motives,  he  is  not  to  be 
held  responsible,  unless  his  letter  was  Intended  to, 
and  did,  mislead  the  plaintiff. 

If  a  false  Impression  was  made  and  authorized  by 
the  letter,  which  was  Intended  by  defendant  to  de- 
ceive and  mislead  the  plaintiff,  while  at  the  same 
time  the  true  condition  of  tbe  firm  which  did  not 
authorize  the  representation,  was  known  to  the  de- 
fendant, the  latter  would  be  held  responsible. 
These  are  questions  for  the  jury. 

(Mr.  Justice  Catron  did  not  sit  In  this  case.) 

Argued  Feb.  9,  1855.      Decided  Mar.  8,  1856. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Massachusetts. 

This  suit  was  brotight  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Massa- 
chusetts by  the  plaintiffs  in  error  for  a  deceit 
in  an  alleged  false  representation  of  the  credit 
of  a  third  party. 

At  the  trial  in  the  court  below,  the  judge  de- 
cided that  the  evidence  presented  as  to  the  rep- 
resentations in  question,  was  insufficient  in 
law  to  entitle  the  plaintiff  to  recover,  and  so 
charged  the  jury;  whereupon  verdict  and  judg- 
ment were  rendered  in  favor  of  the  defendants, 
and  plaintiffs  brought  the  case  here  on  a  writ 
of  error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Mr.  A.  H.  Lawrence^  for  plaintiffs  in  error: 

A  peremptory  direction  to  a  jury  to  return  a 
verdict  for  a  defendant  after  the  introduction  of 
evidence,  competent  to  sustain  the  issue,  can- 
not be  ^stinguished  in  principle,  though  it  dif- 
fers in  form,  from  an  order  of  nonsuit. 

Morgan  v.  Ide,  8  Cush.  420. 

It  is  not  in  the  power  of  the  judge,  without 
the  plaintiff's  consent,  to  order  a  nonsuit. 

Elmore  v.   Grymea,   1   Pet.  460;   DeWolf  v. 


Rabaud,  1  Pet.  47G;  Crane  r.  Morris,  6  Pet. 
598;  Silsby  v.  Foote,  41  How.  218;  see,  also, 
Mitchell  V.  N.  E.  Mar.  Ins.  Co.  6  Pick.  117; 
Colby's  Practice,  225;  2  Lee's  Diet,  of  Practice 
in  Br.  and  G.  B.  058. 

Where  there  is  any  legally  competent  evi- 
dence offered,  the  case  must  be  submitted  to 
the  jury,  with  the  appropriate  instructions. 

Thus,  in  Greenleaf  v.  Birth,  9  Pet.  292,  the 
court  say:  "Where  there  is  no  evidence  tend- 
ing to  prove  si  particular  fact,  the  court  are 
bound  to  instruct  the  jury  when  requested;  but 
they  cannot  legally  give  any  instruction  which 
shall  take  from  the  jury  the  right  of  weighing 
the  evidence,  and  determining  what  effect  it 
shall  have."  p.  299. 

So  in  U.  S.  V.  Laub,  12  Pet.  1,  the  court  say: 
"If  the  court  erred  in  not  giving  instructions 
asked  on  the  part  of  the  plaintiff,  it  must  have 
been  on  the  ground  that  no  evidence,  tending 
to  prove  the  matter  in  dispute,  had  been  given 
to  the  jury;  for  it  is  a  point  too  well  settled 
to  be  now  drawn  in  question,  that  the  effect 
and  sufficiency  of  the  evidence  are  for  the  con- 
sideration and  determination  of  the  jury;  and 
the  error  is  to  be  redressed,  if  at  all,  by  appli- 
cation to  the  court  below  for  a  new  trial." 

U.  S.  V.  Laub,  12  Pet.  1,  5;  Bank  of  Washing- 
ton v.  Triplett,  1  Pet.  25,  31;  see,  also,  Chesa- 
peake and  Ohio  Can.  Co.  v.  Knapp,  9  Pet.  641, 
568;  Scott  v.  Lloyd,  9  Pet.  418,  445;  Roach  T 
Hulings,  16  Pet.  319,  323. 

The  court  have  merely  the  power  to  advise 
a  verdict,  even  where  a  verdict,  inconsistent 
with  that  advice,  ought  to  be  set  aside. 

Davis  V.  Maxwell,  12  Met.  286;  Morgan  ▼. 
Ide,  8  Cush.  420. 

Demurrers  to  evidence,  are  not  encouraged  io 
this  court. 

U.  S.  Bank  v.  Smith,  11  Wh.  171. 

The  next  position  of  plaintiffs  is,  that  if  un- 
der any  circumstances,  when  competent  evi- 
dence is  offered,  it  is  in  the  discretion  of  the 
judge  to  direct  a  verdict,  yet  that  in  cases  of 
alleged  actual  fraud,  where  the  intention  of  a 
party  is  at  issue,  such  course  cannot  be  pur- 
sued. 

In  Etting  v.  Bank  of  U.  S.  11  Wh.  59,  75, 
the  court  say:  "Conceding  it  to  be  the  prov- 
ince of  the  court  to  construe  any  particular 
paper  which  was  offered  in  evidence,  the  report 
of  the  30th  of  March  for  example,  and  to  de- 
clare the  meaning  of  every  sentence  and  of  the 


NOTD. — Liability  for  statements  as  to  solvency, 
credit  or  responsibility,   of   third   persons. 

A  false  recommendation  of  the  credit  or  prop- 
erty of  a  third  person,  with  knowledge  that  It  Is 
untrue,  and  with  Intent  to  gain  credit  for  such 
person.  Is  a  fraud  for  which  the  party  giving  It  may 
be  held  liable.  Russell  v.  Clark,  7  C  ranch,  69; 
Weeks  v.  Burton,  7  Vcrn.  67  :  Harris  v.  Alcock,  10 
Gill  &  Johns.  226 ;  I'asley  v.  Freeman,  3  Term,  51 ; 
Upton  v.  Vail,  8  Johns.  181 ;  Zabrlskle  v.  Smith,  13 
N.  Y.  322  ;  Patten  v.  Gurney,  17  Mass.  182 ;  Wine  v. 
Wilcox,  1  Day.  22  ;  Hart  v.  Talmsdge,  2  Day,  381 ; 
Medbury  v.  Watson.  C  Mete.  247  ;  Stiles  v.  White, 
11  Mete.  356 ;  Ewlugs  v.  Calhoun,  7  Vt.  70  ;  Weeks 
V.  Burton,  7  Vt.  69;  Lord  v.  Colley,  6  N.  H.  99; 
Boyd  V.  Brown,  6  liarr.  310;  Uarner  v.  Alexan- 
der, 5  Bos.  &  Pull.  241. 

An  Individual  Is  not  bound  to  answer  Inquiries 
In  regard  to  the  solvency  of  a  third  person,  but  hav- 
ing undertaken  to  du  so,  be  Is  bound  to  speak 
truthfully  :  and  he  Is  not  at  liberty  to  suppress  a 
material  fact  within  bis  own  knowledge.  Allen 
V.  Addlngton,  7  Wend.  D :  Vlele  v.  Goss,  49  iinrb. 
56;  S.  C.  51  N.  Y.  624 ;  Devoe  v.  Brandt,  5.1  N.  Y. 
462  :  Fowler  v.  Benjamin,  16  Upper  Can.  (^.  U.  174 ; 


Corbett  v.  Brown,  1  Mood.  &  R.  108 ;  Gougb  v. 
Dennis,  Hill  &  Denio,  53.  See  Kidney  v.  Stoddard. 
7  Mete.  252 ;  Eyre  v.  Dunsford,  1  liast,  318. 

In  Tapp  V.  Lee,  3  Bos.  A  P.  367,  Judge  Chambre 
says :  "If  a  man,  professing  to  answer  a  question, 
select  those  facts  only  which  are  likely  to  give  a 
credit  to  the  person  of  whom  be  speaks,  and  keep 
back  tbe  rest,  he  Is  a  more  artful  knave  than  he 
who  tells  a  direct  falsehood."     p.  371. 

It  has  been  held  that  a  positive  assertion  of  an- 
other's solvency,  by  one  who  ought  to  have  known 
and  was  supposed  to  have  known  bis  condition, 
with  Intent  to  induce  a  sale,  renders  the  maker 
liable.  Corbett  v.  Gilbert.  24  Ga.  454;  Hall  v. 
Brndbury,  40  Conn.  32 ;  Marsh  v.  Kalker,  40  N.  T. 
062 ;  Haycraft  v.  Creasy,  2  Hast,  92. 

Where  Inquiry  Is  made  with  regard  to  opening 
an  account  with  a  person  as  a  general  customer, 
and  fraudulent  representations  are  made  by  tbe 
person  Inquired  of,  and  loss  ensues,  an  action 
will  lie,  though  the  customer  pays  for  tbe  flrst 
bill  of  goods,  on  the  purchase  of  which  the  refer- 
ence was  given,  and  the  loss  occurs  ou  subsequent 
purchases.  Hutchinson  v.  Bell,  1  Taunt.  n.'iS.  It  Is 
for  tbe  lury  to  say  how  far  the  representations  In- 
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whole  instmment;  yet  this  report  contains  a 
great  variety  of  extrinsic  circumstances,  sug- 
gests  Ineasures  of  deep  interest,  was  followed 
by  numerous  successive  acts  which  took  place 
in  the  country;  and  which  do  not  derive  all 
their  influence  on  the  caiue  from  the  con- 
struclion  of  the  particular  papers  in  which  they 
are  communicated,  but  in  a  considerable  degree, 
from  their  connection  with  each  other,  from 
the  motives  in  which  they  originate,  and  from 
the  effects  they  were  calculated  to  produce  and 
did  produce  on  others.  These  subjects  are  pe- 
culiarly proper  for  the  consideration  of  a  jury." 

See,  also,  Ewing  v.  Burnet,  11  Pet.  41:  Crane 
V.  Morris,  6  Pet.  698;  Wood  v.  U.  S.  16  Pet. 
342,  360;  Aylwin  r.  Ulmer,  12  Mass.  22;  Morton 
v.  Fairbanks,  11  Pick.  368;  Farnum  t.  David- 
son, 3  Cush.  232. 

3.  If  it  were  true  that  there  may  be  cases 
in  which,  after  the  introduction  of  competent 
evidence,  the  judge  can  peremptorily  direct  a 
verdict  according  to  his  view  of  the  weight  of 
the  testimony,  and  if  suits  where  fraudulent 
intention  is  the  issue,  could  constitute  one  of 
such  cases,  it  is  respectfully  submitted,  that 
treating  the  present  case  as  one  of  demurrer 
to  evidence,  the  instruction  was  wholly  un- 
warranted. 

It  may  be  proper  to  suggest  on  this  point, 
that  this  court  has  once  determined  with  re- 
gard to  inferences  from  evidence,  that  "the  only 
case  in  which  the  court  can  make  such  infer- 
ences and  pass  upon  the  sufficiency  of  evidence, 
is  by  a  demurrer  to  evidence,"  and  not  upon 
motion  for  instruction. 

Bank  of  Metropolis  t.  Guttschlick,  14  Pet. 
19.  31. 

The  established  rule  aa  to  demurrers  of  this 
description  is,  that  "in  a  demurrer  to  circum- 
stantial evidence  the  party  offering  the  evi- 
dence is  not  obliged  to  join  in  demurrer,  unless 
the  party  demurring  will  distinctly  admit  on 
the  record  every  fact  and  every  conclusion 
which  the  proposed  evidence  conduces  to  prove." 

2  Phillips  Ev.  Am.  ed.  1849,  467;  Fowle  v. 
Common  Council,  etc.,  11  Wh.  320;  Young  v. 
Black,  7  Cr.  565,  568. 

As  to  the  extreme  liberality  of  the  court  in 
their  inferences  against  the  party  demurring, 
see  U.  8.  Bank  v.  Smith,  11  Wh.  171;  Dickey 
V.  Schreider,  3  S.  ft  R.  185,  187,  413;  Copeland 
v.  N.  £.  Ins.  Co.  22  Pick.  135. 


The  evidence  in  this  ease  is  therefore  to  be 
examined,  and  the  opinion  of  the  District 
Judge  regarded  in  the  light  of  this  principle. 

Messrs.  Daniel  Lord  and  E.  Merwio,  for  de- 
fendants in  error: 

First.  This  cause  is  tried  under  that  section 
of  the  Statute  of  Massachusetts  which  is  simi- 
lar to  9  Geo.  IV.,  ch.  14,  sec.  6,  called  Lord 
Tenterden's  Act.  The  following  are  English 
cases  under  that  Act: 

Lyde  v.  Barnard,  I  Mees.  ft  W.  101;  Has- 
lock  V.  Fergusson,  7  Ad.  ft  E.  86;  Swann  T. 
Phillips,  8  Ad.  ft  E.  487;  Devaux  v.  Steinkeller, 
6  Bing.  N.  C.  84. 

Second.  By  the  language  and  policy  of  that 
Statute,  the  only  assurance  or  representation 
as  to  credit,  which  should  be  the  foundation  of 
an  action,  shall  be  in  writing. 

Shindler  v.  Houston,  1  Coms.  263,  N.  Y. 

Under  no  circumstances  can  a  person  be  held 
responsible  for  a  fraudulent  representation  of 
another's  credit  to  any  other  person  than  the 
one  to  whom  he  directly  made  it,  or  to  whom 
he  was  informed  it  was  to  be  communicated. 
There  is  no  reported  case  to  the  contrary. 

Scott  v.  Lara,  I  Peake  Cas,  226;  McCracken 
v.  West  et  al.  17  Ohio,  16. 

Wherever  at  the  common  law  a  person  has 
been  held  responsible  for  the  consequences  of 
a  fraudulent  representation  made  to  some  other 
than  the  parties  suing,  it  has  been  solely  in 
those  cases  where  the  person  suing  was  the  one 
actually  intended  to  he  deceived  by  the  repre- 
sentation, and  where  it  was  made  with  the  in- 
tent that  it  should  be  communicated  to,  and 
acted  on,  by  him. 

Langridge  v.  Ijcvy,  2  M.  ft  W.  619;  Winter- 
bottom  V.  Wright,  10  M.  &  W.  100;  Longmeid 
V.  Holliday,  6  W.  H.  ft  G.  761 ;  see,  also.  Ward 
V.  Weeks,  7  Bing.  211. 

3.  The  representation  being  a  statutory  doc- 
ument the  construction  of  it  belongs  tiD  the 
court. 

In  the  present  case  there  was  no  evidence  of 
the  use  of  words  in  any  special  or  technical 
sense;  nor  was  there  any  conflict  of  evidence 
as  to  any  fact  needed  in  the  understanding  of 
the  letters. 

Bell  V.  Bruen,  1  How.  183;  Turner  v.  Yates, 
16  How.  23. 

4.  The  plaintiffs  are  not  entitled  to  recover 
because  of  the  terms  of  the  letter  of  Mr.  Curtia 
to  which  it  was  a  reply. 


flnenced  subsequent  deallDgs,  also.  Zabrlskle  v. 
Smltb,  13  N.  Y.  322  ;  Van  Bruck  v.  Peyser,  28  How. 
(S.  Y.)    292. 

Bot  If  tbe  Inquiry  be  general,  and  the  roods  It 
wu  then  contemplated  to  sell  were  paid  for,  the 
third  person  is  not  liable,  although  the  person  In- 
qnlred  sboi^t  becomes  Insolvent,  and  goods  snb- 
wiiaently  sold  him  are  not  paid  for.  ue  Graves 
'.  gmltb,  3   Camp.   533. 

It  Is  not  essential  that  the  false  representations 
•boold  be  tbe  sole  Inducement  to  the  sale.  It  is 
mSdtnt  If  plalntUTs  would  not  hsve  parted  with 
Uieir  goods  but  for  the  false  represeDtations.  Ad- 
dligtoo  V.  Allen.  11  Weod.  874.  Shnw  v.  Stloe,  8 
B««w.  157.  Whether  the  fraudulent  representa- 
tlOM  Induced  plaintiff  to  act.  Is  a  question  for  the 
Jan.  Von  Bruck  v.  Peyser,  28  How.  (N.  Y.)  292. 
To  lepresent  of  a  man  eutlrely  InaolTent,  that  one 
bii  nsmlned  into  his  affsira.  considers  him  solv- 
(st  isd  worthy  of  credit,  snd  that  he  la  going  on 
veil,  when  alt  he  knows  is  tbat  he  owes  a  large 
nim,  !•  actionable.  It  tbe  representstlon  waa  made 
from  bad  motives,  to  induce  a  credit.  Zabrlskie  v. 
Soltb.  13  N.  T.  322. 

Tile  false  representation  may  be  by  general  letter 
iilt  ed. 


of  credit,  and  evidence  is  not  admissible  to  prove 
that  It  was  given  for  a  particular  purpose.  Wll- 
Ilema  v.  Wood,  14  Wend.  126 ;  Addlngton  v.  Allsn. 
11    Wend.   374. 

Where  the  director  of  an  insolvent  bank  repre- 
sents to  a  third  person  thst  the  bank  Is  solvent  and 
prosperous,  and  advlaes  him  to  BubBcrlbe  to  the 
capital  stock,  which  the  latter  does,  giving  a  bond 
and  mortgage  to  secure  his  subscription,  such  di- 
rector win  be  liable  for  loss  thereby  Hustained  ta  the 
party  so  subscribing.  Huhbard  t.  Brlsgs,  31  N.  T. 
618;  Scott  V.  Dixon,  1   Kll.  &  R.  1000. 

But  where  a  director  of  a  corporation  sees  a  card. 
Issued  by  tbe  officers  In  ordinary  course  of  busi- 
ness, with  tbe  directors'  names  nttarbed,  he  cannot 
be  held  liable  for  false  representations  contained 
in  the  card,  where  it  is  found  as  fact  that  be  never 
circulated  the  cards,  that  he  did  not  know  the 
representations  were  untrue,  and  had  no  knowledge 
tbat  they  were  true,  but  merely  allowed  his  name 
to  be  used  without  considering  the  effect  of  so 
doing.    Wakeman  v.  nalley,  44  Barb.  408. 

The  action  cannot  be  mslntained.  In  the  absence 
of  proof,  that  the  defendant  believed  or  had  renson 
to  believe  at  the  time  he  made  them  that  t)i«  to^w 
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The  letter  of  Mr.  Curtis  invites  information 
to  be  "discreetly  used  by  myself." 

5.  The  letter  of  April  7th,  was  by  its  terms 
exclusively  limited  to  Mr.  Curtis  alone  by  its 
being  inscribed  "confidential." 

The  letter  of  April  7th  was  also  "confiden- 
tial," in  consequence  of  its  communications 
concerning  the  defendant's  connection  with  the 
parties  inquired  of. 

The  conduct  of  Mr.  Curtis  in  submitting  the 
letter  to  the  plaintiff's  inspection  has  no  bear- 
ing on  the  question.  He,  in  strictness,  violated 
the  confidence  placed  in  him. 

6.  The  subsequent  letter  of  Brown,  Brothers 
ft  Co.,  of  June  27th,  has  no  bearing  on  the  con- 
struction of  the  letter  of  April  7th. 

To  introduce  a  paper,  by  relation,  into  in- 
struments under  the  Statute  of  Frauds,  express 
reference  is  necessary. 

Per  Mr.  Justice  Nelson,  14  How.  450;  Salmon 
Falls  Mfg.  Co.  v.  Goddard,  and  cases  there  cited. 

7.  The  conversations  in  October  and  January 
following  cannot  be  used  in  the  interpretation 
of  the  letter  of  7th  April. 

8.  The  offers  of  proof,  tending  to  show  the 
facts  stated  in  the  letter  of  April  7th  false  and 
suppressive,  were  wholly  insufficient  and  in- 
admissible. The  evidence  seeks  to  contradict 
the  effect  of  a  writing  by  oral  evidence,  and  to 
reverse  the  policy  of  the  Statute,  which  shields 
all  men  from  charges  of  fraud,  without  a  writ- 
ing, to  be  falsified. 

It  was  the  duty  of  the  judge  to  direct  the 
jury  to  bring  in  a  verdict  for  the  defendants. 
Parks  V.  Ross,  11  How.  362. 

Mr.  Justice  KcLean  delivered  the  opinion  of 
the  court: 

This  case  is  brought  to  us  by  a  writ  of  er- 
ror to  the  Circuit  Court  of  the  United  States 
for  the  District  of  Massachusetts. 

The  plaintiffs  are  merchants  in  Boston,  and 
deal  largely  in  wool,  and  prior  to  the  4th  of 
190*]  April,  1851,  sold  occasionally  to  'two 
Corporations  in  the  State  of  Connecticut,  called 
the  Thompsonville  Company  and  the  Tariffville 
Company,  and  received  therefor  their  notes, 
indorsed  by  Orrin  Thompson.  And  with  the 
view  of  making  further  sales  to  them,  having 
become  doubtful  of  their  pecuniary  means  and 
ability  to  make  payment  in  future,  the  plain- 
tiffs applied  to  Thomas  B.  Curtis,  of  Boston, 
the  agent  of  defendant,  to  ascertain  his  opinion 


as  to  any  possibility  of  loss  by  selling  largely 
on  credit  to  said  Corporations  or  to  Thomp- 
son; the  plaintiffs  knowing  that  the  defendant 
was  friendly  to  the  Companies,  and  intimately 
acquainted  with  their  pecuniary  condition. 

A  letter  was  written  to  defendant,  by  his 
agent,  Curtis;  and  an  answer  was  received,  as 
alleged  in  the  declaration  of  the  plaintiffs, 
which  induced  them  to  give  large  credits  to  the 
two  Companies  and  Orrin  Thompson,  when  at 
the  time  they  were  insolvent,  which  fact  was 
known  to  the  defendant. 

The  points  in  the  case  are  stated  in  the  bill 
of  exceptions,  and  arise  on  the  construction  of 
the  above  letter  and  one  of  a  subsequent  date, 
and  on  facts  proved  and  offered  to  be  proved, 
which  conduced  to  show,  as  plaintiffs  insist, 
the  fraudulent  intent  with  which  the  letters 
were  written. 

The  first  letter  from  Curtis  to  Brown  bears 
date  of  the  6th  of  April,  1851,  and  reads  as  fol- 
lows: "Dear  Sir — I  have  your  note  of  yester- 
day, but  have  scarcely  had  a  moment  to  peruse 
it  this  morning.  My  object  at  the  moment  is 
to  ask  your  opinion  as  to  any  possibility  of 
loss  by  selling  largely  to  the  Thompsonville 
Company  or  Orrin  Thompson.  Whatever  that 
opinion  may  be,  it  will  be  discreetly  used  by 
myself." 

The  reply  to  this  letter  is  marked  "confiden- 
tial," and  dated  "New  York,  7th  April,  1861. 
T.  B.  Curtis,  Esquire.  Dear  Sir — ^With  respect 
to  Thompson  &  Co.  and  Orrin  Tliompson,  I 
have  to  say,  that  our  house  done  business  with 
them  for  some  twenty  years  or  more;  they 
have  always  met  their  engagements  promptly, 
and  we  feel  are  men  of  strict  integrity.  They 
have  unquestionably  laid  out  too  much  money 
in  the  Tariffville  Manufacturing  Company  and 
the  Thompsonville  Carpet  Manufacturing  Com- 
pany, and  my  house  has  been  for  years  in  the 
habit  of  loaning  them  either  paper  or  money 
to  a  considerable  extent  on  security.  On  the 
failure  of  Austen  and  Spicer,  they  were  un- 
fortunately on  their  paper  (received  for  sales  of 
carpets)  for  $183,000;  this  threw,  suddenly,  so 
heavy  a  burden  on  Thompson  &  Co.  that 
Messrs.  Hicks  &  Co.  and  ourselves  looked  into 
their  affairs,  and  feeling  that  they  had  an 
abundance  to  pay  every  one,  and  have  a  hand- 
some sum  left,  if  they  continued  their  busi- 
ness, we  jointly  advanced  the  money  to  pay 
their   indorsements   as   they   came   round,   for 


seDtattons  were  false,  or  that  he  assumed  to  have, 
or  Intended  to  coaTey  the  impression  that  he  hau 
actual  knowledge  of  tbclr  truth,  though  conscious 
that  be  bad  no  such  knowledge.  Marsh  v.  Palker, 
40  N.  Y.  562 ;  Meyer  v.  Amidon,  46  N.  T.  169 ;  8.  C. 
23  Hon,  653. 

it  the  party  honestly  stated  bis  own  opinion,  be- 
lICTlng  at  the  same  time  that  he  stated  the  truth, 
be  Is  not  liable  In  this  form  of  action,  although  the 
representation  turned  out  entirely  untrun.  Lord 
V.  Oodaard,  13  How.  211 ;  Tasley  v.  Frecmon,  3 
Term.  61 ;  S.  C.  2  Smith,  L.  Cas.  63 ;  Young  v. 
Covell.  8  Johns.  2.1 ;  Merchant's,  etc.  v.  Sills.  3 
Cent  Law  Jour.  772;  see  Shrewsbury  v.  Blount,  2 
Man.  ft  Gr.  476. 

lie  has  been  guilty  of  no  deceit,  and  the  gist  of 
tbe    action    Is    fraud.      Canes    Inst    cited. 

The  defendant's  llnWlltv  depends  upon  the  falsity 
of  his  statements  and  his  knowledge  thereof  and 
their  effect  upon  the  bu8lnt>ss  dealings  of  the 
plalntid  with  the  debtor.  These  are  questions  of 
fact  for  a  jury.  Von  Bruck  v.  Peyser,  28  How. 
Pr.  IN.  T.)  292. 
/r  mast  appear  that  by  tie  ttlae  assertion,  as  to 
/&«  clrcumataaeea  ot  a  third  person,  tbe  defendant 


Intended  to  Impose  on  the  plaintiff,  snd  that  the 
plaintiff  rellpd  on  bis  Information.  Scott  v.  iJira, 
Peak's  Cas.  226 ;  Addlngton  v.  Alien,  11  Wend.  374. 

It  must  appear  that  the  statements  were  untrue. 
Babcock   v.    LIbbey, .  82  N.    Y.    144. 

A  tradesman  can  only  recover  against  a  person 
making  a  false  representation  of  tbe  means  of 
one  who  rpfrrred  to  htm,  such  damage  as  is  Justly 
and  Immediately  referable  to  tbe  false  representa- 
tion. Therefore,  If  tbe  tradesman  gives  an  Indis- 
creet and  Ill-judged  credit,  he  cannot  recover  for 
any  loss  ocensioned  by  It.  Corbett  v.  Brown,  S 
Carr.  ft  P.  363  ;  6.  C  8  BIng.  35 ;  1  Hoore  ft  Scott, 
85.  See  Harrison  v.  Savage,  19  Ga.  310;  Smither 
V.   Calvert,  44   Ind.  242. 

An  action  for  deceit,  in  recommending  a  bayer  to 
credit  sustained  in  a  case  where  a  tradesman,  sell- 
ing out  bis  business,  wrote  a  letter,  certifying  that 
the  purchaser  would  continue  It  with  ""unalmln- 
ished  means;"  on  the  ground  that  the  statement 
Implied  that  tbe  purchaser  had,  at  the  time  of 
commencing  the  business,  all  resources  necessarv 
for  it,  to  tbe  same  extent  as  the  defendant  bad  had. 
Von  B  ruck  v.  Peyser,  4  Robt.  614 ;  former  declsioik 
\  In  a.  C.  %  Uobt.  Wft;  a&  How.  Ft.  (N.  T.)  292. 
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1»1*]  which  advances  we  have  'Becurity.  In 
order,  however,  to  relieve  them  from  the  ne- 
eessity  of  borrowing,  and  needing  more  cash 
capital  to  carry  on  the  business  comfortably, 
both  the  CJompanies  alluded  to  owing  Messrs. 
Thompson  ft  Co.  each  about  $376,000,  making 
t^igether,  $750,000,  executed  a  mortgage  to 
John  H.  Hicks,  W.  S.  Wetmore,  and  James 
Brown,  for  $760,000,  to  secure  the  payment  of 
those  Iwnds,  which  are  payable  in  six,  eight, 
and  ten  years.  A  gentleman  goes  out  to 
Biurope  this  month  to  negotiate  these  bonds, 
which  he  feels  confident  of  doing  on  favorable 
terms.  The  negotiation  of  these  bonds,  and  the 
aecurities  held,  would  pay  off  all  the  advances 
made  by  ourselves,  Messrs.  Hicks  &  Co.  and  of 
W.  S.  Wetmore,  who  also  made  them  some  ad- 
vances. From  Thompson's  statement  of  the 
business  of  the  factory,  they  are  doing  a  good, 
Hay,  a  very  profitable  business,  and  I  feel  that 
In  making  sales  to  tliem  now,  no  more  than  the 
ordinary  business  risk  would  be  run. 

If  the  bonds  are  negotiated,  which  is  confi- 
dently expected,  they  would  be  enabled  to  con- 
duct their  business  with  more  facility  and  com- 
fort than  they  have  ever  yet  done,  and  as  I  will 
recommend  brother  William  to  take  from  $60 
to  $100,000  for  himself  and  for  me,  whatever 
they  are  negotiated  at,  the  confidence  shown 
will  probably  help  the  negotiation.  Messrs. 
Hicks  will  also  take  some  of  them.  Since  the 
failure,  Thompson  &  Co.  have  laid  their  hands 
on  Austen  &  Spacer's  property,  to  the  extent  of 
$50,000,  reducing  the  risk  to  $123,000,  and  out 
of  this  they  will  get  a  dividend.  As  Mr.  Orrin 
Thompson  considers  himself  fully  worth  $400,- 
000,  any  loss  that  can  now  occur  by  Austen  &■ 
Spicer  does  not  hurt  him  much.  All  they  want 
is  the  negotiation  of  the  bonds,  to  make  them 
move  on  with  perfect  comfort.  (Signed) 
James  Brown." 

The  next  letter  from  Curtis  to  Brown  is 
dated  "Boston,  26th  June,  1851.  A  friend  of 
ours  desires  me  to  inform  him  how  far  it  would 
be  satisfactory  to  me  (you)  to  have  him  sell 
to  the  Thompsonville  Company.  I  replied  that 
I  believed  you  thought  favorably  of  the  con- 
eem.  Now,  I  wish  to  Icnow  what  your  present 
feelings  are  in  respect  to  that  concern;  there 
being  several  among  my  friends  here  who  have 
heretofore  sold  them  wool,  and  wish  to  oon- 
tinne  to  do  so." 

The  answer  to  this  letter  was:  "Dear  Sir — 
We  are  in  receipt  of  yours  26th  inst;  contents 
noted.  We  continue  to  have  a  favorable  opinion 
of  the  concern  you  allude  to.  (Signed)  Brown, 
Brothers  &  Co." 

Mr.  Curtis,  being  called  as  a  witness,  said  he 
«t8  agent  for  Brown,  Brothers  &  Co.,  who 
HI*]  carried  on  in  the  City  of  New  'York  an 
extensive  banking  business.  He  wrote  his  first 
ktter  at  the  request  of  lasigi,  and  never 
ibowed  the  reply  except  to  him  and  his  friend 
Mr.  Skinner,  until  after  the  failure  of  the 
Thompsons.  When  he  wrote  to  Brown  he  did 
not  let  him  know  that  the  information  request- 
ed was  for  any  other  person  than  himself.  On 
the  day  his  first  letter  was  written,  lasigi  said 
to  him  that  he  held  a  large  amount  of  notes  of 
eettsin  factories  in  Connecticut,  indorsed  by 
Orrin  Thompson,  of  New  York;  that  by  the 
Kcent  failure  of  Austen  A.  Spicer  they  had  lost 
loaef.  Mod  he  wmt  aoUeUooM  «hout  the  nsper 


he  held.  Witness  supposed  it  amounted  to 
about  the  sum  of  $40,000.  He  said  Brown  was 
the  friend  of  Thompson,  and  witness  was  re- 
quested to  ascertain  his  standing  by  writing  to 
Brown. 

As  the  answer  was  marked  "confidential," 
the  witness,  when  lasigi  first  read  the  letter, 
declined  handing  it  to  him  to  show  to  his  part- 
ner, but  on  his  calling,  it  was  shown  to  him  also. 
Witness  expressed  a  favorable  opinion  as  to 
lasigi's  getting  his  money.  Mr.  Brown  never 
authorized  the  witness  to  show  his  letter  to 
anyone.  After  the  failure  of  Thompson,  lasigi 
stated  he  had  collected  his  debt,  but  that  he 
again  trusted  them.  The  witness  remarked, 
that  on  that  letter  you  should  not  have  trusted 
them.  He  asked  to  see  the  letter,  and  on  read- 
ing it  he  said,  if  you  had  not  stated  this  to  be 
the  same  letter,  I  should  not  have  believed  it. 
The  witness  stated,  some  of  our  clients  prior 
to  this  had  been  in  the  habit  of  selling  wool  to 
Thompson  &  Co.  There  were  five  or  six  firms, 
importers  of  wool,  who  had  credits  with  me. 
It  was  highly  important  to  me  and  my  princi- 
pals that  I  should  know  the  standing  of  this 
great  concern,  because  large  amounts  of  credita 
were  being  invested  in  wool,  by  houses  which 
might  or  might  not  be  jeoparded  by  selling  to 
that  concern;  I  mean  invested  by  correspond- 
ents of  Brown,  Brothers  &  Co.,  who  had  credits 
for  them. 

Mr.  Grant,  a  witness,  stated  that  he,  lasigi, 
and  several  others  who  had  sold  wool  to  the 
two  Companies  and  Thompson,  had  an  inter- 
view with  the  defendant  at  his  office  in  the 
City  of  New  York,  where  a  conversation  re- 
specting the  letters  was  had,  principally  be- 
tween lasigi  and  Brown,  who  replied  that  the 
letter  on  the  7th  of  April  was  a  guarded  one, 
and  as  to  the  second  letter,  it  was  only  a  state- 
ment that  "we  continue  to  have  a  favorable 
opinion  of  the  concern."  He  proceeded  to  say 
that  the  connection  of  Brown,  Brothers  &,  Co. 
with  Mr.  Thompson  had  been  of  long  date; 
that  they  had  a  great  number  of  transactions 
together,  and  that  at  the  time  the  April  letter 
was  written,  they  intended  to  carry  Mr.  Thomp- 
son through;  but  that  Thompson  had  deceived 
them.  He  repeated  several  times  that 
*this  was  a  guarded  letter,  and  as  it  [*19S 
was  written  in  entire  good  faith,  and  as  they 
had  lost  much  more  than  we  had,  subsequently 
to  the  writing  of  the  letter,  they  did  not  see 
how  there  could  be  any  responsibility  resting 
on  them. 

As  the  company  was  about  separating,  Mr. 
Stewart  Brown  observed:  "If  you  had  called 
on  us,  gentlemen,  and  conversed  with  us,  in- 
stead of  writing,  you  would  not  have  sold  this 
wool.  That  the  letter  was  a  guarded  one,  was 
several  times  repeated.  That  they  had  great 
confidence  in  Thompson;  that  at  the  time  the 
letter  was  written  they  had  lost  their  confi- 
dence, but  still  meant  to  carry  him  through  in 
pfood  faith;  but  being  unable  to  do  so,  and  hav- 
mg  lost  their  confidence,  the  letter  was  guard- 
ed." On  being  asked  by  witness,  if,  at  the 
time  the  first  letter  was  written,  he  had  all  the 
property  of  Orrin  Thompson  conveyed  to  him, 
he  replied:  "No,  sir,  not  all  his  property,  but 
his  real  estate."  There  was  no  objection  at 
this  time  by  anyone,  that  the  letter  was  confi- 
dential. The  Btowiu  t«l\u«i  \a  v^)ixa'«\k^ 
any  leaponaibiUtjr. 
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After  tkiB  evidence  had  been  given,  the  plain- 
tiffs offered  evidence,  not  objected  to  or  exclud- 
ed, except  as  hereinafter  stated,  tending  to 
prove  that  certain  statements  in  the  letter  of 
April  7th,  1851,  material  to  show  the  property 
and  credit  of  the  two  Companies,  and  of  Orrin 
Thompson,  and  the  safety  and  expediency  of 
selling  them  goods  on  creidit,  and  material  to 
influence  and  determine  the  judgment  of  one 
who  should  read  the  letter,  in  regard  to  the 
safety  and  expediency  of  so  selling  goods  oh 
credit,  were  false  at  the  time  the  letter  was 
written,  and  were  then  known  to  the  defendant 
to  be  false.  And  that  the  defendant,  prior  to 
the  7th  of  April,  alone  and  jointly  with  one 
Hiclcs,  had  taken  conveyances,  in  mortgage  or 
absolutely,  of  all  Orrin  Thompson's  property, 
real  and  personal  (with  some  small  exceptions), 
to  the  amount  of  $188,000,  as  security  for  the 
debt  and  liabilities  of  the  house  of  Thompson 
ft  Co.,  to  defendant's  house  and  said  Hicks, 
amounting  to  over  $509/XX).  And  also  offered 
evidence  to  prove  that  defendant  had  an  inter- 
est of  a  pecuniary  kind  to  sustain  the  credit 
of  said  Thompsonville  Company,  said  Tariffville 
Manufacturing  Company,  and  Orrin  Thompson, 
and  to  induce  extensive  sales  of  goods  on  credit 
to  them. 

And  other  evidence  was  offered,  tending  to 
•how  that  the  letter  was  written  with  a  fraud- 
ulent intent,  and  that  it  was  intended  for  other 
persons  than  Curtis.  And  tlie  plaintifTs  proved 
that  they  made  the  sales  statea  in  the  declara- 
tion, relying  on  and  trusting  to  the  atatements 
in  said  letter. 

But  the  evidence,  as  above  offered,  was  re- 
jected as  immaterial  and  aa  insufficient,  when 
194*]  taken  in  connection  with  the  other  'evi- 
dence above  set  forth  to  authorize  the  jury  to 
find  a  verdict  for  the  plaintiffs. 

And  the  court  thereupon  ruled  and  held,  that 
the  plaintiffs  liad  not  maintained  their  action, 
and  directed  a  verdict  for  the  defendant.  And 
«  verdict  was  accordingly  so  rendered.  To 
which  rulings  and  direction  the  counsel  for 
the  pl^tiffs  excepted. 

The  3d  section  of  the  Act  of  Massachusetts, 
to  prevent  frauds  and  perjuries  in  eontraeta  and 
actions  founded  thereon,  published  in  the  B«- 
vised  Statutes  of  1836,  provides  that  "Vo  ac- 
tion shall  be  brought  to  charge  any  person,  up- 
on or  by  reason  of  any  representation  or  as- 
surance made  concerning  the  diaraeter,  conduct, 
credit,  trade  or  dealings  of  any  otiier  person, 
unless  such  representation  or  assurance  be 
made  in  writing,  and  signed  by  the  party  to  be 
charged  thereby,  or  by  some  person  thereunto 
by  him  lawfully  authorized." 

As  the  letter  was  written  in  Kew  York,  a 
doubt  has  been  suggested  whether  this  Statute 
can  apply  to  the  case.  The  letter  was  intended 
to  operate  in  Massachusetts,  and  consequently 
the  law  of  that  State  applies  to  it.  But  it  is 
not  perceived  tliat  the  Statute  can  have  any 
other  effect  than  to  require  the  representation, 
on  whidt  the  defendant  is  charged,  to  be  in 
writing. 

No  one  controverts  the  power  and  duty  of  the 
oourt  to  construe  all  written  agreements  or  pa- 
pers which  are  given  in  evidence.  This  is  not 
the  question  involved  in  this  case.  No  individ- 
nal  can  be  held  responsible  for  a  statement  of 
facts,  however  injurious  they  may  be  to  an  in- 
dividual or  company.  But  when  there  is  a  mis- 
«1S 


statement  of  facts  in  regard  to  the  pecmiiarj 
ability  of  an  individual  or  company,  and  oa- 
pecially  if  this  be  done  through  interested  mo- 
tives or  fraudulent  intent,  by  reason  of  whidi 
a  credit  is  given  and  the  debt  is  lost,  the  facta 
which  conduce  to  establish  the  liability  must, 
as  in  this  case,  be  outside  of  the  writing.  And 
if  these  facts  may  not' be  established  by  parol 
evidence,  there  can  be  no  remedy  in  such  caaea, 
however  gross  the  fraud  or  ruinous  the  eonae- 
quences  may  be. 

It  is  contended  that  the  letter  of  the  7th  of 
April,  being  marked  confidential,  could  have 
been  intended  only  for  Curtis,  the  agent,  uid 
that  he  was  not  authorized  to  show  it  to  tha 
plaintiffs.  In  his  testimony,  Mr.  Curtis  aays 
Brown  never  authorized  him  to  show  Uie  lettmr. 
There  may  have  been  no  express  authority  to 
show  the  letter,  but  the  intention  of  the  writer, 
in  this  respect,  can  be  best  ascertained  by  ref- 
erence to  the  facts  and  circumstances  under 
which  it  was  written. 

In  his  letter  of  April  the  6th,  Mr.  Curtis  re- 
quested to  know  "the  opinion  of  the  defendant 
as  to  any  possibility  of  loss  by  selling  largely 
to  the  Thompsonville  Company  or  Ornn 
Thompson;  'and  he  remarks,  whatever  [*1*S 
that  opinion  may  be,  it  will  be  discreetly  uaed 
by  myself." 

Mr.  Curtis  states,  when  under  examination  aa 
a  witness,  that  he  was  then,  and  had  been  for 
several  years,  acting  aa  the  agent  of  the 
Browns,  and  that  was  his  principal  business. 
He  said  that  he  was  not,  at  any  time,  a  seller 
of  wool  to  the  factories  of  Orrin  Thompson. 
This  employment  of  the  agent  must  have  been 
known  to  his  principal,  and  it  appears  in  the 
proof  that  when  the  plaintiffs  and  others  had 
an  interview  with  the  defendant  in  New  York, 
he  spoke  of  the  letter  being  guarded,  but  made 
no  objection  that  it  had  been  written  to  hia 
agent  in  confidence,  and  ought  not  to  have  beat 
shown  to  the  plaintiffs. 

In  view  of  these  and  other  facts,  it  might 
have  been  submitted  to  the  jury  whether  the 
defendant  in  marking  his  letter  "confidential," 
intended  it  for  the  ey^  of  his  agent  only.  The 
terms  of  the  letter,  independently  of  the  abova 
facts,  would  scarcely  authorize  such  an  infer- 
ence. Hie  "opinion  will  be  discreetly  used  1^ 
myself."  This  was  notice  to  Brown  that  tb* 
opinion  was  to  be  used,  and  how  could  it  b« 
uoed  by  the  agent,  who  made  no  sales  of  wool 
to  Thompson  on  his  own  account,  without  im- 
parting tne  opinion  to  others;  but  "the  opinion 
will  lie  discreetly  used  by  myself."  It  shall  not 
be  made  known  by  any  other  person  than  my- 
self, and  you  may  rely  on  my  discretion.  In 
view  of  the  facts,  the  jury  should  consider 
whether  the  word  "confidential"  might  be  con- 
strued to  mean,  in  confidence  that  you  will  use 
my  opinion  discreetly  by  yourself,  as  you  pro- 
pose, or  whether  it  restricted  the  letter  to  tha 
agent  only. 

This   seems  to  have   been   the  construction 

fiven  to  the  letter  by  the  agent.  He  suffered 
asigi  to  read  it,  but  refused  to  give  it  into 
his  hands  to  show  to  Skinner.  Had  the  writer 
intended  that  no  one  should  read  the  letter  but 
Curtis,  he  would  probably  have  said  so.  Such  a 
restriction  was  not  necessarily  imposed  by  the 
terms  of  the  letter,  in  view  of  the  facts  proved. 
Its  detailed  statement  of  facts  in  regard  to  the 
embarrassments  of  the  two  concerns  and  of  Or> 
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rill  HioniiMon,  and  how  they  had  been  relieved 
by  himself  and  othen>,  and  enabled  to  do  a 
good,  nay,  "a  profitable  business,"  etc.,  would 
be  a  matter,  in  connection  with  other  facts, 
for  the  jury  to  consider,  and  to  determine 
whether  the  letter  could  have  been  written  for 
the  eye  of  the  agent  only,  who  at  no  time  sold 
wool  to  Orrin  Thompson. 

In  another  letter,  written  to  the  defendant 
by  Curtis,  be  says :  "A  friend  of  ours  desires  me 
to  inform  him  how  far  it  would  be  satisfactory 
to  me  (you)  to  have  him  sell  to  the  Thomp- 
aonville  Company.  I  replied  that  I  believed  you 
thought  favorably  of  the  concern.  Now,  I  wish 
to  know  what  your  present  feelings  are  in  re- 
spect to  that  concern,  there  being  several 
!••*]  among  *my  friends  who  have  hereto- 
fore sold  them  wool  and  wish  to  continue  to  do 
BO."  To  this,  Brown,  Brothers  &  Co.  reply: 
'^e  continue  to  have  a  favorable  opinion  of 
tbe  concern  you  allude  to." 

This  letter  sheds  some  light  on  the  first  let- 
ter of  Brown.  It  was  on  the  same  subject,  and 
was  a  reiteration  of  what  had  been  stated  more 
particularly  and  at  large  in  the  first  letter.  In 
fact  the  words  "we  continue  to  have  a  favor- 
able opinion  of  the  concern  you  allude  to,"  re- 
fers to  an  opinion  before  expressed. 

As  the  court  instructed  the  jury  to  find  for 
the  defendant,  on  the  ground  that  the  plaintiffs 
had  not  sustained  their  action;  if  the  plaintiffs 
gave,  or  offered  to  give,  any  evidence  which  was 
fit  to  be  considered  by  the  jury,  the  jud^ent 
mnst  be  reversed.  Any  evidence  conducing  to 
prove  that  the  statements  of  the  defendant,  in 
the  letter  of  the  7th  April,  in  regard  to  the  con- 
dition of  the  Thompsonville  Company  and  Or- 
rin Thompson,  and  their  ability  to  meet  their 
engagements  and  in  regard  to  the  value  of 
Thompson's  property  were  false,  was  competent 
evidenoe  as  tending  to  prove  the  facts.  And 
eapecially  was  the  testimony  of  Grant  admissi- 
ble, who  heard  the  defendant  say,  if  the  plain- 
tiffs had  called  on  them  personally,  they  would 
not  have  sold  their  wool  to  the  Company;  also 
the  statement  that  before  the  letter  was  writ- 
ten Brown  admitted  that  he  had  lost  confidence 
in  Thompson,  and  therefore  the  letter  of  the  7th 
of  April  was  guarded.  These  and  all  other 
tacts  which  conduce  to  show  that  the  defend- 
ant acted  in  bad  faith  in  writing  that  letter, 
are  proper  to  be  considered  by  the  jury. 

By  whatever  motives  the  defendant  may 
have  been  actuated,  he  is  not  to  be  held  re- 
sponsible, unless  his  letters  did  mislead,  and 
were  intended  to  mislead  the  plaintiffs.  And 
it  will  be  for  the  jury  to  say,  on  a  thorough 
examination  of  the  letters,  and  the  facts  and 
drcamstanoes  connected  with  them,  whether 
they  were  calculated  to  inspire,  and  did  in- 
spire, a  false  confidence  in  the  pecuniary  re- 
sponsibility of  the  Thompsonville  Company  and 
wrin  Thompson.  If  an  impression,  not  only  of 
their  solvency,  but  of  their  success  in  business, 
so  that  by  selling  largely  to  them  no  more 
than  the  ordinary  risiu  of  business  were  in- 
corred,  was  made  and  uithorised,  by  the  let- 
t«TS,  while,  at  the  same  time,  their  true  condi- 
tiw  was  known  to  the  defendant,  which  did 
■rjt  aothorize  such  a  representation,  and  which 
waa  intended  to  deceive  and  mislead  the  plain- 
tiffs, tlM  defendant  may  be  justly  held  responsi- 
ble. Bnt  of  this  the  jury  are  to  judge,  they  be- 
ing the  triers  of  the  facts  outside  of  the  letters, 
1»  Zi.  ed. 


and  which  should  be  submitted  to  them  for 
their  consideration  and  decision. 

We  have  necessarily  referred  to  the  leading 
facts  stated'  in  the  bill  of  exceptions,  in  order 
to  show  that  the  Cirenit  Court  erred  in 
•withdrawing  them  from  the  jui^r;  but  ['197 
we  express  no  opinion  on  the  merits  of  the  ease. 

The  judgment  of  the  Circuit  Conrt  is  re* 
versed,  and  the  cause  is  remanded  for  a  venire 
de  novo. 

Mr.  Justice  Campbell,  dissenting: 

The  importance  of  this  cause  renders  it  prop- 
er that  the  reasons  for  a  dissent  from  the  judg- 
ment should  be  placed  on  the  record.  The 
charge  of  the  plaintiffs  is,  that  in  anticipation 
of  large  sales  of  merehandise  to  two  Manufac- 
turing Corporations  of  Connecticut,  on  a  credit, 
and  distrustful  of  their  condition  to  govern  and 
direct  their  conduct,  they  sought  of  the  defend- 
ant, through  his  agent,  an  opinion  and  infor- 
mation of  them  and  their  indorser,  Orrin 
Thompson,  as  to  the  risk  they  would  encoun- 
ter. That  the  defendant  was  intimate  with 
their  affairs,  and  knew  they  were  untrust- 
worthy, but  well  knowing  the  motives  of  the 
plaintiffs'  inquiry,  they  wrote  to  their  agent  a 
letter  for  exhibition,  containing  false  and 
fraudulent  statements  and  representations,  cal- 
culated and  designed  to  increase  the  credit  of 
the  Corporations  and  Thompson,  and  to  induce 
the  plaintiffs  and  others,  who,  like  them,  should 
see  the  letter,  to  sell  their  property  to  them. 
These  averments,  describing  the  circumstances 
under  which  the  information  was  obtained,  and 
the  knowledge  of  the  defendant  of  the  aims  of 
the  plaintiffs,  are,  in  my  opinion,  material,  and 
should  be  substantially  proved. 

In  Pasley  v.  Freeman,  3  T.  R.  61,  Justice 
Ashurst,  replying  to  the  argument  that,  should 
the  principle  of  that  suit  be  supported,  actions 
might  be  brought  against  anyone  for  tellin|^  a 
lie  by  the  creating  of  which  another  sustains 
damage,  said:  "No;  for  in  order  to  make  it  ac- 
tionable, it  must  be  accompanied  with  the  eir- 
cumstanoes  averred  in  the  count,  namely :  that 
the  defendant,  intending  to  deceive  and  defraud 
*the  plaintiff,  did  deceitfully  encourage  [*198 
and  persuade  them  to  do  the  act,  and  for  the 
purpose  made  the  false  affirmation,  in  conse- 
quence of  which  they  did  the  act."  And  Lord 
Kenyon  said  two  grounds  of  the  aocusations 
concur:  "The  plaintiffs  applied  to  the  defend- 
ant, telling  him  that  they  were  going  to  deal 
with  Ealch,  and  desiring  to  be  informed  of  his 
credit,  when  the  defendant  fraudulently,  and 
knowing  it  to  be  otherwise,  and  with  a  design 
to  deceive  tlM  plaintiffs,  made  the  false  affirma- 
tion which  is  stated  on  the  record,  by  which 
they  sustained  a  considerable  danuue." 

The  case  of  Pilmore  v.  Hood,  5  Bing.  N.  C. 
07,  was  that  of  a  defendant  about  to  sell  a  pub- 
lic house  to  one  who  had  agreed  to  purchase. 
He  fraudulently  misrepresented  to  him  its  re- 
ceipts. The  bargain  having  failed,  the  sale  was 
made  to  another,  who  had  heud  these  repre- 
sentations and  acted  upon  them  with  the 
knowledge  of  the  defendant.  Lord  Chief  Jus- 
tice Tyndal  said  that  notice  to  the  defendant 
waa  "an  important  ingredient  in  the  ease,"  and 
adopting  the  terms  of  Langridge  v.  Levy,  2  M. 
&  W.,  i^,  he  says:  "We  do  not  decide  whether 
the  action  would  have  been  maintainable  if  the 
plaintiff  had  not  known  of  and  acte4  upon  the 
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falae  representation.  Nor  whether  the  defend- 
ant would  have  heen  responsible  to  a  person 
not  within  the  defendant's  contemplation  at 
the  time  of  the  sale,  to  whom  the  gun  might 
have  been  sold  or  handed  over.  We  decide  that 
he  is  responsible  in  this  case  for  the  conse- 
quences of  his  fraud  whilst  the  instrument  was 
in  the  possession  of  a  person  to  whom  his  rep- 
resentation was  either  directly  or  indirectly 
communicated,  and  for  whose  use  he  knew  it 
was  purchased." 

In  Gerhard  r.  Bates,  2  Ell.  &  Bl.  476,  the 
misrepresentation  was  contained  in  the  pro- 
spectus of  a  bubble  Company,  of  which  the  de- 
fendant was  a  director.  Lord  Campbell  said, 
"that  had  the  plaintiff  only  averred  that  after- 
wards, having  seen  the  prospectus,  the  plain- 
tiff was  induced  to  purchase  the  shares,  objec- 
tion might  have  been  made  that  a  connection 
did  not  su£Sciently  appear  between  the  act  of 
the  defendant  and  the  act  of  the  plaintiff,  from 
which  the  loss  arose;  but  the  second  count  goes 
on  expressly  to  charge  the  defendant,  that  by 
means  of  the  said  false,  fraudulent  and  deceit- 
ful pretenses  and  representations  wrongfully 
and  fraudulently  induced  the  plaintiff  to  be- 
come the  purchaser  and  bearer,  and  plaintiff 
did  then,  and  by  reason  thereof,  actually  be- 
come the  purchaser  and  bolder  of  the  shares, 
and  alleges  the  loss  sustained  to  have  been  the 

'  direct  consequence  of  the  defendant's  act. 
Thus  the  wrong  and  the  loss  are  clearly  con- 
catenated as  cause  and  effect." 

The  allegations,  therefore,  being  essential  to 
199*]  the  action,  the  'question  is,  was  there 
any  evidence  to  go  to  the  jury  for  their  sup- 
port T 

I  leave  out  of  consideration,  for  the  present, 
the  statute  law  of  Massachusetts.  The  charge 
of  the  declaration  is,  that  the  letter  was  writ 
ten  for  exhibition  to  the  plaintiffs  and  among 
dealers  like  the  plaintiffs,  and  to  deceive  those 
who  should  see  it.  The  proof  of  the  plaintiffs 
is,  that  until  after  the  failure  of  the  Corpora- 
tions, only  two  persons  were  permitted  to  see 
it,  or  heard  of  its  contents  from  Mr.  Curtis. 
One  of  these  was  Skinner.  The  proof  in  regard 
to  the  exhibition  to  him  is:  "lasigi  asked  me 
(Curtis)  to  let  him  take  the  letter  to  his  friend 
Skinner,  with  whom  he  always  advised.  I 
(Curtis)  again  said  the  letter  was  confidential, 
and  that  I  could  not  suffer  it  to  go  from  my 
office.  He  then  said,  will  yon  let  Skinner  see 
it  here,  repeating  that  he  always  advised  with 
Skinner  on  matters  of  importance,  and  that  he 
wanted  him  to  see  it.  Upon  this  solicitation  I 
consented,  and  Skinner  came  with  lasigi  and 
read  the  letter." 

There  is  no  evidence  that  Skinner  ever  had  a 
transaction  with  the  Corporations  of  Connecti- 
cut, or  conducted  a  business  which  could  bring 
him  into  any  contact  or  connection.  And  sure- 
ly this  evidence  can  afford  no  support  to  the 
averment  of  a  purpose  to  defraud  or  injure  him, 
or  others  through  him. 

The  charge  in  the  declaration,  by  this  evi- 
dence, loses  its  generality,  and  is  reduced  to 
the  imputation  of  a  mischievous  and  fraudu- 
lent design  upon  the  plaintiffs  alone.  The  only 
use,  "the  discreet  use,  of  the  opinion  contained 
in  the  defendant's  letter,  consisted  in  communi- 
cating its  contents  to  lasigi  himself,  and  to  his 

confidential  friend,  at  his  solicitation,  and  that  | 
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he  might  advise  intelligently  with  him.  It  then 
becomes  necessary  to  inquire  of  the  circum- 
stances under  which  that  communication  waa 
made  to  him.  It  was  not  told  to  the  defendant 
that  the  plaintiffs  had  asked  for  information  of 
Mr.  Curtis,  nor  that  his  letter  was  written  «t 
his  request,  nor  was  he  advised,  until  several 
months  afterwards,  that  any  use  had  been 
made  of  the  letter.  I  do  not  think  it  necessary 
to  consider  how  much  the  power  of  the  agent 
was  limited  by  the  mark  "confidential,"  on  the 
face  of  the  letter.  But  I  will  suppose  that  it 
was  nothing  more  than  a  repetition  of  the  cau- 
tion that  it  should  be  "discreetly  used"  by  Mr. 
Curtis,  and  that  the  defendant  is  liable  for  the 
use  be  made. 

The  evidence  on  the  record  comes  from  the 
plaintiffs;  and  in  reference  to  the  circumstances 
of  the  exhibition  from  a  single  witness.  The 
agent  of  the  defendant  was  a  near  neighbor  and 
friend  of  the  plaintiffs,  but  had  never  had  any 
intercourse  of  business  with  them,  either  for 
himself  or  for  his  principal. 

Such  being  their  relations,  lasigi,  on  the  5th 
April,  came  to  'him  as  a  friend  and  ['800 
neighbor,  and  stated  that  "he  had  a  large 
amount  of  notes  of  certain  factories  in  Con- 
necticut indorsed  by  Orrin  Thompson;  that 
there  had  been  a  failure  recently,  in  New  York 
(Austen  &  Spicer),  by  which  he  thought  the 
factories,  or  Orrin  Thompson,  or  all  of  them, 
would  lose  money;  and  that  he  felt  anxious  as 
to  the  fate  of  the  paper  he  held."  He  did  not 
state  the  amoimt  he  held  exactly,  but  Curtis 
was  led  to  believe  it  was  about  $40,000.  He 
proceeded  to  say  that  Mr.  James  Brown  was  a 
friend  of  Orrin  Thompson,  and  that  he  (lasigi) 
had  himself  heavy  dealings  with  him,  and  that 
he  wished  him  (Curtis)  to  write  to  Mr.  James 
Brown  and  ask  him  about  the  standing  of 
Thompson  and  his  property.  Curtis  according- 
ly wrote,  but  did  not  state  that  he  wrote  si 
lasigi's  request.  Upon  this  statement  the  par- 
ticular form  of  the  mquiry  is  open  to,  and  will 
be  the  subject  of  remark  hereafter.  The  ques- 
tion to  Mr.  Brown,  is:  "What  is  your  opinion 
as  to  any  possibility  of  loss  to  the  Thompeon- 
ville  Company  or  Orrin  Thompson?"  The  wit- 
ness proceeds:  "I  was  led  to  ask  the  informa- 
tion and  to  communicate  the  result  to  him  in 
consequence  of  the  friendly  relations  that  had 
long  existed  between  us,  and  further  because  I 
thought  it  would  tend  to  relieve  Mr.  lasigi's 
mind,  and  not  with  a  view  to  future  sales." 
He  says  further,  "at  these  interviews  about  my 
letter,  and  Brown's  reply,  there  was  nothing 
said  about  any  anticipated  or  prospective  opera- 
tions by  lasigi.  Mr.  lasigi  said  the  credits  were 
due  to  him.''  The  witness  "never  knew  that 
he  bad  sold  his  notes,"  but  was  asked  if  he 
would  guarantee  them. 

This  statement  of  the  circumstances  of  the 
exhibition  of  the  letter  to  lasigi  contains  the 
whole  case.  No  other  letter  of  the  defendant 
was  seen  by  him,  no  other  communication  waa 
made  to  him,  nor  was  this  letter  after  this 
produced  to  an^  other  person  before  the  failure 
of  the  Corporations.  Now,  the  proof  of  the  plain- 
tiffs is  that  they  held  but  a  single  note,  of  less 
than  $800,  nmning  on  time,  at  this  date;  the 
others  had  been  sold  in  the  winter  previously^ 
in  the  New  York  market,  without  indorsement 
or  guaranty.    They  had  a  book  debt  then  due, 
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upon  which  *  laroe  Mtyment  waa  made  within 
ten  days  after,  all  of  which  has  been  collected, 
and  about  which  no  solicitude  was  expressed. 
It  likewise  appear*  tliat  lasigi  did  contemplate 
further  operations,  for  in  January  Thompson 
had  taken  samples  of  wool  to  arrive,  and  which 
did  arrive,  and  was  sold  about  six  weeks  from 
this  interview. 

Before  dosing  this  statement  of  the  evidence 
it  is  proper  to  note  the  impression  that  the  de- 
fendant's letter  made  upon  those  who  read  it, 
as  an  accrediting  document. 

Curtis,  reading  it  with  the  objeet  of  deciding 
SOI*]  whether  the  'Corporations  and  Thomp- 
son would  meet  their  negotiable  notes  for  two 
or  three  months,  was  willing  to  guarantee  the 
debt  for  the  usual  commission;  but  when  told 
that  credits  on  sales  were  given  afterwards,  he 
"expressed  his  surprise  that  lasigi  should  have 
sold  after  reading  that  letter."  Skinner,  who 
probably  knew  the  secret  purpose  of  lasigi, 
and  interpreted  the  letter  accordingly,  was  not 
"favorably  impressed."  lasigi,  in  reply  to  the 
expression  of  surprise  by  Curtis,  quoted  above, 
asked  to  see  the  letter  again,  and  after  reading 
it,  said:  "If  you  did  not  say  that  this  was 
the  same  letter  I  read  in  your  office,  I  should 
say  that  I  had  never  seen  this  letter  before." 
And  the  Browns,  when  interrogated  upon  it 
after  the  failure  of  these  parties,  said  that  the 
letter  waa  a  guarded  one,  and  did  not  warrant 
credits  on  sales  to  them.  Having  collected  the 
facts  important  to  the  issue,  the  question 
arises,  do  they  constitute  a  case  to  go  to  the 
jury  upon  this  declaration?  The  evidence  is, 
that  the  plaintiffs,  anticipating  consignments  of 
wool  and  sales  to  these  Connecticut  Corpora- 
tions, and  desiring  the  defendant's  informa- 
tion and  opinion  of  them,  through  lasigi,  ap- 
proached his  neighbor  and  friend,  Mr.  Curtis, 
the  confidential  agent  of  the  defendant,  to  en- 
gage him  to  procure  this  opinion  and  informa- 
tion from  his  principal  in  New  York.  He  ap- 
proaches Curtis  with  a  statement  of  anxieties 
for  debts,  existing  in  the  form  of  negotiable 
notes  running  on  time. 

These  statements  were  certainly  not  accurate, 
and  are,  apparently,  insincere;  and  it  will  be 
noticed  that  the  motive  alleged  in  the  declara- 
tion, as  prompting  the  plaintiffs,  was  not  re- 
vealed, and  if  it  existed,  was  disguised  imder 
the  apprehensions  that  were  expressed.     The 
evidence  shows  the  plaintiffs  did  not  have  notes 
of  the  amount  spoken  of,  and  that  the  book 
debt  was  then  due.    There  is  a  discordance  be- 
tween this  evidence  and  the  inquiry  proposed 
in  the  letter  of  Curtis.    That  inquiry  discloses 
so  spprehensions  of  loss  upon  existing  debts, 
bit  refers  to  perils  to  arise  on  future  transac- 
tions.   If  lasigi  suggested  the  form  of  the  in- 
quiry with  a  view  to  obtain  information  to 
guide  his  conduct,  as  the  declaration  avers,  and 
coBcealed  his  aim,  and  by  affecting  an  alarm  he 
did  not  feel,  covered  that  aim  from  Curtis,  it 
bu  the  appearance  of  circumvention.     Curtis 
njt  he  wrote  his  letter  in  consequence  of  his 
fnendship  for  the  plaintiffs,  to  calm  their  fears, 
tod  without  an  intimation  of  prospective  opera- 
tiogi.   Curtis  gave  a  pledge  that  he  would  use 
the  letter  of  the  defendant  discreetly.    Before 
the  letter  was  placed  in  the  hands  of  the  plain- 
tiffi,  they  were  informed  it  was  "confidential," 
ud  lasigi  read  that  upon    the    letter    itself. 
II  Led. 


lasigi  again  confirms  the  impression  of  Curtis, 
that  apprehensions  of  loss  upon  his  notes  were 
still  moving  him,  by  addressing  queries  as  to 
the  'probabilities  of  his  getting  his  ['209 
money,  and  importunes  Curtis  to  exhibit  the 
letter  to  his  friend,  that  he  might  profit  from 
his  counsel.  The  declaration  avers  that  this 
letter,  exhibited  under  such  circumstances,  was 
written  for  exhibition  to  inquiring  dealers,  to 
encourage  and  persuade  them  to  give  credit  to 
those  Corporations,  and  was  shown  to  the  plain- 
tiffs with  that  design.  That  when  it  was  writ- 
ten and  exhibited,  the  anticipated  transactions 
from  which  loss  has  followed,  were  known  to 
the  defendant,  and  the  object  of  the  exhibition 
was  to  induce  the  plaintiffs  to  make  them. 

I  find  no  support  for  these  averments,  but  * 
direct  and  palpable  contradiction  of  them. 
This  conclusion  upon  the  evidence  renders  s 
discussion  of  the  Statute  of  Massachusetts 
(Rev.  Stat.  ch.  74,  sec.  3),  requiring  that  repre- 
sentations of  the  character,  ability  and  conduct 
of  another  person  should  be  in  writing,  to  sup- 
port an  action,  unnecessary.  But  the  discus- 
sions upon  a  similar  statute  fortify  the  conclu- 
sions contained  in  this  opinion.  "The  true  con- 
struction of  the  Statute,"  says  Lord  Abinger, 
"is  that  the  representation  or  assurance  should 
concern  or  relate  to  the  ability  of  the  other 
person  effectually  to  perform  and  satisfy  the 
engagement,  of  a  pecuniary  nature,  into  which 
he  has  proposed  to  enter,  and  upon  the  faith 
of  which  he  is  to  obtain  money,  credit  or 
goods."  1  M.  &  W.  101,  122.  "He  who  has 
money  to  lend  or  goods  to  sell  on  credit,  and 
doubts  the  ability  of  the  borrower  or  buyer," 
says  Baron  Gumey,  "may  exact  his  own  terms; 
he  may  insist  on  having  a  representation  or  as- 
surance in  writing  of  the  ability,  from  a  third 
person;  and  if  that  be  refused,  he  may  keep 
his  money  and  goods.  If  he  thinks  fit  to  trust 
without  that,  he  has  no  right  to  resort  to  the 
responsibility  of  the  person  of  whom  he  in- 
quires." S.  C.  Baron  Alderson  says:  "If  ws 
refer  to  the  cases  which  had  occurred  before 
the  legislative  provision,  I  think  it  will  be 
found  that  the  decision  in  the  class  of  cases 
commencing  with  Fasley  v.  Freeman,  had  raised 
a  well  founded  complaint  in  the  profession  of 
having  virtually  repealed  the  Statute  of  Frauds, 
by  which  a  guaranty  was  required  to  be  in 
writing,  and  that,  the  object  tord  Tenterden 
had  in  view,  was  to  place  both  on  the  same 
footing,  and  to  provide  that  a  written  docu- 
ment should  be  equally  required  in  both.  The 
two  cases  are,  I  think,  identical  in  principle. 
He  adds,  "that  fraud,  in  substance,  amounts  to 
an  implied  guaranty  of  the  plaintiff's  solvency." 

Had  Curtis  given  a  guaranty  to  the  plaintiffs 
of  their  debt,  either  for  or  without  a  commis- 
sion, and  accompanied  the  act  with  statements 
of  the  pecuniary  condition  of  the  debtors,  and 
expressions  of  confidence  in  his  solvency  whol- 
ly unwarranted,  it  is  clear  that  it  would  have 
imposed  no  responsibility  for  sales  'not  [*a0S 
then  spoken  of  or  alluded  to,  which  were  not 
made  for  several  weeks  afterwards,  which  were 
not  contemplated  by  one  of  the  parties,  and  if 
by  the  other,  were  concealed  in  all  the  inter- 
course that  then  took  place.  The  Statute  was 
designed  to  reduce  the  liabilities,  for  the  repre- 
sentations it  describes  to  some  definite  and  ap- 
preciable limit;  that  the  representations  should 
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be  evinced  In  •  written  document,  and  that 
those  who  were  to  derive  a  benefit  from  it,  aa  a 
security,  should  be  ascertained  from  its  con- 
tents, and  that  the  liability  on  the  document 
should  not  be  extended  beyond  the  engagements 
to  which  it  had  reference. 

The' questions  embraced  in  this  case  are  ex- 
hibited in  a  short  conversation  detailed  in  the 
evidence  of  the  plaintiiTs.  Curtis  says:  "After 
the  failure  of  the  Corporation  in  September,  I 
had  an  interview  with  Mr.  lasigi.  I  met  him 
in  the  street;  he  accosted  me  in  a  state  of  ex- 
citement; he  said:  'Mr.  Curtis,  Thompson  has 
failed,  and  the  Thompsonville  Company  has 
failed.'  I  said:  1  am  sorry,  but  you  have 
got  yoor  money.'  He  said:  'Yes,  I  have  got 
the  money  that  was  owing  to  me,  but  I  have 
trusted  them  again.'  I  expressed  surprise  that 
he  sliould  have  trusted  them  again." 

It  was  not  with  a  declared  purpose  of  trust- 
ing them  again  that  lasigi  sought  information 
of  Curtis;  nor  was  the  confidential  letter  of 
Mr.  Brown  to  his  agent  read,  with  the  avowal 
tliat  future  operations  were  to  be  a/Tected  by 
the  impression  it  made;  nor  was  the  question- 
able act  of  its  exhibition  superinduced  by  any 
suggestions  of  the  existence  of  pending  negotia- 
tions. 

The  objects  disclosed  by  lasigi  were  wholly 
incompatible  with,  and  exclusive  of,  the  notion 
of  any  legal  responsibility  for  the  accuracy  or 
sufficiency  of  the  letter,  or  even  for  a  wUlfol 
misrepresentation. 

He  did  not  ask  for  information,  proposing 
action,  even  in  regard  to  the  notes  to  which  he 
spoke,  nor  did  any  alteration  of  his  debt  take 
place  in  consequence.  He  simply  inquired  of 
Curtis,  that  anxieties  might  be  relieved  and 
his  apprehensions  quieted. 

The  liabilities  incurred  in  cases  like  that  de- 
scribed in  the  declaration,  are  for  a  fraud  pro- 
ductive of  damage;  of  a  damage  directly  conse- 
quential and  in  the  contemplation  of  the  par- 
ties, as  a  result  of  the  act  done,  and  not  for 
eonsequences  remote,  contingent,  and  arising 
from  acts  unconnected  with  the  objects  dis- 
closed or  comprehended  by  them. 

Mr.  Justice  Curtis,  dissenting: 

I  do  not  agree  with  the  majority  of  my 
brethren  in  this  case.  But,  as  I  may  be  re- 
quired to  preside  at  the  trial  which  has  now 
been  ordered,  I  am  not  willihg  to  enter  into  a 
discussion  of  the  evidence  heretofore  given,  and 
which  will  doubtless  be  repeated  on  another 
trial.  Without  doing  so,  it  is  not  practicable 
to  exhibit  the  legal  principles  which,  in  my 
opinion,  should  govern  this  case.  I  therefore 
merely  say  I  do  not  concur  in  the  judgment. 


MOSES  WANZER  and  Jabez  Harrison,  App'ts, 

V. 

BENNETT  R.  and  J.  H.  TRULY, 

<See  S.  0.  17  How.  684-591.) 

Equity — enjoining  payment  of  purchase  money 
— garnishment  takes  debt  subject  to  defenses. 

A     recovered  lodgment  against   B,   and   In  or- 
der to  collect  It  attached  by  gsrnlsbment  a  debt 


Nora. — Vendee's  damages  for  breach  of  contract 
for  sale  of  chattels.  See  note  to  Shepberd  v.  Hamp- 
ton. 4  L.  ed.  U.  S.  368. 


due  by  C  to  B.  on  a  note,  and  recovered  Jodgment 
agalDst  C,  as  garnlsbee.  The  note  was  given  tor 
property  sold  by  B  to  C,  tbe  title  wbereof  failed 
after  the  last-named  Judgment,  In  part,  otber  per- 
sons having  brought  salt  against  C,  snd  salM» 
quently  recovered  against  C.  a  part  of  tbe  property. 
The  vendor,  B,  having  died  Insolvent,  held  that  C 
could  maintain  on  action  In  equity  to  enjoin  tbe 
Judgment  and  proceedings  by  A,  against  bim,  he 
offering  to  release  his  claim  on  tbe  property  to  A. 
Account  ordered  in  which  C  Is  to  be  entitled  to 
tbe  value  of  tbe  property  recovered  of  bIm.  or  tbe 
amount  paid  by  bIm,  on  compromise,  and  tbe  costa 
and  expenses  paid  by  bim  In  the  salt  against  him. 
to  be  credited  on  tue  judgment  against  bim. 

Argued  Feb.  IS,  1855.    Decided  March  8,  1856. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ifia- 
sissippi. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  Mississippi,  by  the  appellees,  for  an 
injunction  to  prevent  the  sale  of  certain  slaves, 
which  had  been  levied  on  to  satisfy  a  certain 
judgment.  A  temporary  injunction  was  grant- 
ed, and  on  final  decree  was  made  perpetual. 
From  this  decree  the  defendants  appealed  to 
this  court. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Mr.  Coxa  for  the  appellants,  and  Messrs. 
Robert  J.  Bient  and  Heniy  May  for  the  ap- 
pellees.   • 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

The  appellee  (B.  R.  Truly)  purchased  of  J. 
R.  Herbert,  in  1838,  in  Mississippi,  five  slaves, 
for  whom  he  gave  two  notes,  one  of  which,  for 
$3,576,  was  payable  in  March,  1838,  at  a  bank- 
ing house  in  Brandon,  with  ten  per  cent  inter- 
est till  paid.  Another  note  for  the  same  sum 
has  been  collected.  During  the  year  1837,  the 
appellants  recovered  a  judgment  in  tbe  Circuit 
Court  against  Herbert,  who  had  absconded  in 
insolvent  circumstances.  In  1839,  a  process  of 
garnishment  was  served  upon  the  appellee  be- 
fore named,  who  acknowledged  the  existence  of 
this  note,  and  a  judgment  was  rendered  against 
him.  An  execution  issued,  a  levy  was  made, 
a  forthcoming  bond  was  taken,  *and  [*585 
a  forfeiture  of  it  returned;  upon  this  bond,  J. 
H.  Truly  was  a  surety.  In  1840  an  injunction 
was  obtained  by  the  appellees,  upon  the  allega- 
tion (inter  alia)  that  they  had  heard  that  the 
slaves,  which  form  the  consideration  of  the 
notes,  were  tbe  property  of  certain  minor  chil- 
dren in  Alabama,  whose  guardian  had  fraudu- 
lently removed  them  and  sold  them  to  Herbert. 
This  bill  was  before  this  court  and  waa  dis- 
missed.   5  Howard,  S.  C.  141. 

While  the  suit  was  in  this  eourt,  the  minor 
children  referred  to,  instituted  suits  in  the 
Court  of  Chancery  in  Mississippi  (by  seques- 
trating the  property)  against  the  appellee  or 
his  assigns,  and  which  resulted,  during  the  pro- 
gress of  the  present  suit,  in  the  recovery  of  iwo 
of  the  slaves,  and  nine  tenths  interest  in  * 
third,  with  tbie  damages  for  their  loss  of  aerv- 
ice. 

The  original  bill  was  filed  in  the  prea*«»' 
suit  in  anticipation  of  this  result,  and  allef«r 
the  death  of  Herbert  and  his  vendor  (Nichol- 
son) in  Texas,  insolvent;  and  that  the  appellaep 
were  willing  to  release  their  claim  oq  the  slav^ 
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•a  derircd  from  them,  and  surrender  the  de- 
fense of  the  suits  to  the  appellants,  and  call 
mmn  them  to  take  their  place.  The  fact  of 
the  reooreries  subsequently  is  brought  to  the 
notice  of  the  court  through  supplemental  bills. 
The  Circuit  Court  decreed  a  perpetual  injunc- 
tion in  favor  of  the  appellees.  The  averment 
of  tlie  outstanding  paramount  title  in  the 
wards  of  Nicholson,  and  which  the  appellees 
had  only  heard  of  from  common  report,  which 
appeared  in  the  former  suit,  was  disposed  of  by 
this  court  as  insufficient,  for  that  the  appellees 
then  "retained  possession  of  the  property  with- 
ont  a  threat  of  molestation." 

The  rule  of  the  courts  of  Mississippi  as  well 
as  of  this  court  is,  that  except  in  special  cases, 
a  vendee  in  possession  cannot  at  law  or  in 
equity  contest  the  payment  of  the  purchase 
money  stipulated  in  a  contract  of  sale  by  an 
alleged  defect  of  title,  but  reliance  must  be 
placed  on  the  covenants  it  contains. 

Gilpin  T.  Smith,  11  8.  &  M.  109;  Dennis  ▼. 
Heath,  Ibid.  206;  2  Wheat.  13;  3  Pet.  310;  3 
Porter,  127;  19  Johns.  77. 

The  disturbance  of  the  possession  by  the 
orders  and  process  of  the  Court  of  Chancery, 
the  imminence  of  the  danger  from  the  title  pro- 
pounded in  those  suits,  and  the  insolvency  and 
death  of  the  warrantors,  were  facts  which  au- 
thorized the  Circuit  Court  to  take  equitable 
eoenizanoe  of  the  present  complaint  of  the  ap- 
pdlees,  and  to  administer  relief.  The  rule  of 
the  civil  law,  that  the  price  of  the  sale  of 
real  property  cannot  be  recovered  by  the  vend- 
or if  the  vendee  has  been  disturbed  in  his  pos- 
session by  prior  incumbrances  or  paramount 
titles,  or  has  just  grounds  for  apprehension  on 
that  account,  Pothier  de  Vente,  sec.  280,  is  the 
rale  of  chancery  where  there  has  been  fraud, 
SSa*]  or  where  the  'covenants  of  warranty 
are  inadequate  to  the  protection  of  the  vendee 
by  reason  of  the  insolvency  of  the  vendor. 

In  Bumpus  v.  Platner,  1  Johns.  Ch.  213, 
Chancellor  Kent  said:  "I  consider  an  eviction 
St  law  an  indispensable  part  of  the  claim  to 
relief  here,  on  the  mere  ground  of  a  failure 
of  consideration."  And  in  Abbott  v.  Allen,  2 
Johns.  Ch.  519,  he  said:  "^f  there  be  no  fraud 
in  the  case,  the  purchaser  must  resort  to  his 
oovenants  if  he  apprehends  a  failure  or  a  de- 
fect of  title,  and  wishes  relief  before  evie- 
Uon." 

But  in  the  last  case  he  suggests,  '^hat  exist- 
ing incumbrances  which  appeared  to  admit  of 
BO  dispute,"  or  "where  an  adverse  title  is  put 
forward,"  "or  an  adverse  proceeding  threat- 
ened," might  support  an  injunction  till  the 
title  was  ascertained  at  law.  And  in  Johnson 
V.  Gere,  2  Johns.  Ch.  547,  he  administered  re- 
lief in  accordance  with  these  suggestions.  A 
learned  successor  of  this  eminent  jurist,  with 
these  eases  before  him,  determined  that  when 
"Hhe  covenants  have  been  actually  broken,  and 
the  grantor  is  insolvent,  a  court  of  equity  may 
restrain  him  from  proceeding  to  collect  the 
whole  amount  of  the  purchase  money,  and  may 
offset,  the  damages  occasioned  by  the  breach 
of  the  covenants  of  srisin  or  warranty,  against 
•oeh  unpaid  purchase  money. 

Woodruff  V.  Bunce,  9  Paige,  443. 

A3ft  this  conclusion  is  supported  by  well-con- 
sidered adiudications   io  other  courts  of  the 
States. 
l»  li.  ««. 


2  Dana;  270;  I  Dana,  303;  5  Leigh,  39,  007; 
8  Ala.  920;  I  Black.  384;  10  Ala.  Carver  t. 
Miller. 

The  question  arises  whether  the  equity  we 
have  considered,  of  the  vendee  to  protection 
from  the  insolvency  of  the  vendor,  has  been 
modified  or  defeated  by  the  pursuit  of  the  at- 
taching creditor  in  the  Circuit  Court.  The 
proceeding  by  garnishment  is  designed  to  sub- 
ject a  debt  due  to  the  defendant,  to  the  pay- 
ment of  the  demand  of  his  creditor,  by  invest- 
ing the  creditor  with  a  judicial  power  to  col- 
lert  and  apply  the  amount  due.  The  claim  of 
the  attaching  creditor  against  the  defendant  is 
only  extinguished  by  a  satisfaction  of  his  de- 
mand by  the  garnishee.  The  garnishee  is  en- 
titled to  make  at  law  legal  defenses,  and  his 
equities  must  be  sought  in  a  court  of  chancery. 

17  Ala.  455;  6  Met.  263;  2  Wash.  C.  a 
488. 

The  Statutes  of  Mississippi  do  not  assign  any 
extraordinary  effect  to  the  judgment  condemn- 
ing the  debt  in  the  hands  of  the  garnishee,  nor 
do  they  enlaree  the  rights  of  the  attaching 
creditor  beyond  those  of  any  other  assignee  of 
a  chose  in  action.  The  equity  of  the  vendee  to 
be  indemnified  from  the  purchase  money  in 
his  hands,  for  a  breach  of  the  covenants  of 
warranty  by  an  insolvent  vendor,  originates  in 
the  contract,  and  inheres  *to  it  so  long  [*5S7 
as  any  part  of  it  is  executory.  The  equity  of 
the  attaching  creditor  does  not  arise  in  the  con- 
tract, and  is  subsequent  to  its  formation.  In 
claiming  the  benefit  of  the  fund,  he  renders  no 
service  to  the  vendee,  and  releases  none  of  hi* 
rights  against  the  vendor.  He  mav  fail  in 
realizing  hopes  or  anticipations  by  the  defeat 
of  his  suit  against  the  garnishee,  but  his 
judgment  against  his  debtor  remains  in  opera- 
tion. Where  a  party  contracts  specifically  for 
property,  pays  money,  acquires  a  legal  title 
without  notice  of  an  equity,  a  court  of  chan- 
cery will  not  disturb  his  legal  position.  But 
there  is  no  principle  upon  which  a  court  of 
chancery  is  required  to  imply  that  a  proceed- 
ing by  a  defendant,  through  the  intervention  of 
his  creditor,  to  subject  a  legal  demand,  uncon- 
nected with  any  equity — a  demand  which  equi- 
ty would  not  permit  him  to  collect  in  his  own 
name,  in  consequence  of  the  failure  of  consid- 
eration— shall  devest  the  garnishee  of  equi- 
table claims  and  defenses. 

The  rule  of  law  is  accurately  stated  by  '^ee- 
Chancellor  Wigram,  who  says:  "That  a  cred- 
itor, under  his  judgment,  might  take  in  exe- 
cution all  that  belongs  to  his  debtor,  and  noth- 
ing more.  He  stands  in  the  place  of  his  debtor. 
He  is  a  purchaser  who,  by  the  terms  of  his  con- 
veyance, takes,  subject  to  any  liability  under 
which  the  debtor  himself  held  the  property." 

Whitworth  T.  Gaugain,  3  Hare,  418;  1  Cr. 
ft  Phil.  325;  Langton  v.  Horton,  I  Hare,  316; 
Hutch.  Dig.  Miss.  Stat.  912,  see.  8. 

The  most  restrfpted  view  of  the  doctrine  of 
these  cases  is,  that  the  equitable  rights  of  the 
garnishee  remain  unaflTectcd  by  the  judgment, 
or  the  proceedings  under  the  judgment,  till  the 
execution  is  executed,  unless  the  garnishee  is 
accessory  to  some  act,  or  guilty  of  some  omis- 
sion or  laches,  by  which  their  efficacy  is  im- 
paired. 

1   McN.  *  G.  437;   8  Ala.  807. 

When  the  execution  is  executed,  the  claim  of 


Digitized  by 


GoogTe 


58i-501 


SuPBEUB  Count  or  THB  United  States. 


DBO.TUU, 


the  attaching  creditor  upon  the  defendant  in 
the  suit  (bis  original  debtor)  is  satisfied.  He 
has  purchased  thereby  the  issues  of  bis  garnish- 
ment process  for  an  adequate  consideration, 
and  could  not  consequently  be  called  to  refund 
at  any  future  time.  This  view  of  the  rights 
of  the  vendee  is  sustained  by  Chancellor  Wal- 
worth in  Sanford  v.  McLean,  3  Paige,  117, 
where  the  effect  of  a  judgment  is  stated,  and 
where  a  purchaser  under  it  is  said  to  be  subject 
to  every  equitable  claim  thereon  which  was 
prior  in  pomt  of  time  to  the  judgment,  of 
which  he  had  notice  at  or  before  the  sale  of  the 
property."  In  many  of  the  States  the  policy 
has  been  adopted,  of  placing  the  claims  of  judg- 
ment creditors  upon  the  same  footing  as  pur- 
chasers, in  reference  to  unrecorded  conveyances, 
and  of  assigning  to  creditors'  liens  a  higher 
rank  than  they  occupy  in  the  general  system  of 
equity  jurisprudence;  but  in  the  absence  of 
such  a  policy  the  rules  we  have  quoted  must  de- 
termine their  dignity. 

688*]  'The  appellees  cannot  be  charged  with 
any  laches,  or  conduct  calculated  to  deceive  or 
mislead  the  attaching  creditor,  but  the  only 
complaint  of  them  is,  that  they  insisted  upon 
their  title  to  relief  prematurely  and  with  too 
much  pertinacity.  Whatever  effect  may  be 
visited  upon  such,  a  course  of  conduct,  we  know 
of  no  rule  that  would  authorize  the  forfeiture 
of  their  claim  to  relief.  We  concur,  therefore, 
in  the  leading  principle  upon  which  the  cause 
was  determined  in  the  Circuit  Court.  But  we 
do  not  agree  with  the  court  in  their  allowance 
of  a  perpetual  injunction,  without  requiring  an 
account. 

The  contract  of  the  appellee  was  for  five 
slaves,  for  whom  only  one  half  the  price  has 
been  paid.  The  whole  of  them  were  possessed 
for  many  years,  when  two  and  nine  tenths  of 
another  were  recovered,  with  damages  for  the 
detention  of  two. 

The  damages  recovered  were  compromised 
and  only  a  portion  of  them  paid.  No  notice 
was  given  to  the  appellants,  of  the  offers  or  ac- 
ceptance of  the  compromise. 

The  appellants  are  complainants  in  equity, 
seeking  to  enforce  a  covenant  of  indemnity, 
and  must  receive  relief  upon  the  principles  on 
which  the  court  habitually  extends  it;  that  is, 
upon  the  principle  of  doing  equity — upon  a 
principle  of  compensation  for  the  injury  sus- 
tained. This  is  the  rule  stated  in  McGinnis 
T.  Noble,  7  Watts  &  8.  464,  and  applied  in  a 
similar  case  to  this,  of- Jones  v.  Lightfoot,  10 
Ala.  17.  The  appellees,  upon  their  eviction,  are 
entitled  to  the  value  of  the  slaves  they  have 
lost  at  the  date  of  the  decrees,  and  the  dam- 
ages, coats  and  expenses  actually  paid  upon  the 
decrees  of  the  Court  of  Chancery  in  Mississippi. 

We  direct  the  reversal  of  the  decree  of  the 
Circuit  Court,  and  remand  the  cause,  with  di- 
rections that  these  amounts  be  ascertained,  and 
the  judgment  at  law  in  the  Circuit  Court 
against  the  appellees  and  their  sureties  be  cred- 
ited with  this  sum,  as  of  that  date,  and  that 
the  costs  of  this  court  be  paid  by  the  appellees. 

Dissenting,  Mr.  Justice  Daniel,  Mr.  Chief 
Justice  Taney,  and  Mr.  Justice  McLean. 

Mr.  Justice  Daniel,  dissenting  .- 

I  dissent  from  the  decision  by  the  majority  of 
the  court  in  this  case,  and  in  expressing  my 
818 


disagreement  I  have  felt  no  greater  perplezitT 
in  reconciling  that  decision  with  every  princi- 
ple of  justice,  than  in  reconciling  it  with  itself. 
For  to  my  apprehension  it  clearly  appears  that 
if  there  ever  was  a  decision  which  could  be 
characterized  as  felo  de  se,  it  >•  precisely  the 
decision  made  in  this  case. 

This  controversy  had  its  commencement  by  a 
proceeding  'familiarly  known  and  prae-[*688 
ticed  in  several  of  the  States,  and  particularly 
in  the  south  and  southwest,  usually  denomi- 
nated a  foreign  attachment.  By  this  proceed- 
ing a  person  whose  debtor  may  have  absconded, 
or  who  has  no  visible  property  which  can  be 
reached  directly  by  legal  process,  is  authorized 
to  attach  in  the  hands  of  a  third  person  who 
may  be  indebted  to  the  debtor  of  ibe  attaching 
party,  an  amount  equal  to  the  demand  due  to 
the  latter.  Under  such  proceeding  the  plain- 
tiff in  the  attachment  is  placed  in  the  precise 
position  of  his  debtor  with  respect  to  tne  de- 
fendant, and  can  either  legally  or  equitably  re- 
cover of  him  nothing  more  than  what  was  due 
from  the  defendant  to  the  debtor  of  the  plain- 
tiff. In  other  words,  the  plaintiff  stanos  af- 
fected and  is  bound  by  every  legal  and  equi- 
table right  appertaining  to  the  parties  of  whose 
transactions  and  relation  to  each  other,  he 
seeks  to  avail  himself.  Avoiding  a  detail  of 
the  facts  and  proceedings  had  in  this  cause, 
further  than  is  necessary  to  its  correct  com- 
prehension, those  facts  and  proceedings  are 
prominently  and  simply  these. 

That  in  the  year  1836  the  appellant,  Bennett 
R.  Truly,  purchased  five  slaves  of  one  Joha 
R.  Herbert,  and  for  the  purchase  money  for 
those  slaves  executed  two  promissory  notes  of 
$3,576  each. 

That  Herbert,  shortly  after  the  sale  and  pur- 
chase of  these  slaves,  removed  to  Texas,  wheite 
he  died  insolvent.  That  Wanzer  and  Harrisou, 
being  creditors  by  judgment  of  this  insolvent 
person,  Herbert,  sued  out  an  attachment 
against  Truly,  and  obtained  a  judgment  there 
on  for  the  sum  of  $3,675,  the  amount  of  one  of 
the  notes  given  for  the  purchase  of  the  slaves, 
the  other  note  for  the  like  amount  having  been 
paid. 

That  suits  had  been  instituted  by  certain 
persons  whose  guardian,  during  their  minority, 
had  run  off  with  those  slaves,  from  the  State  of 
Alabama,  and  sold  them  to  Herbert,  of  whom 
they  were  purchased  by  Truly,  who  was  igno- 
rant,  when  he  purchased,  of  any  defect  in  the 
title  to  them.  That  in  the  suits  brought  for 
these  slaves,  a  recovery  had  taken  place  in  be- 
half of  the  true  owners,  and  that  the  slaves  had 
been  surrendered  by  Truly,  who  had  also,  by  a 
compromise  with  the  agent  of  the  persons  who 
had  obtained  a  decree  for  the  slaves,  delivered 
to  said  agent  four  other  slaves,  in  satisfaction 
of  the  hires  of  those  slaves,  and  of  the  costs 
incurred  by  their  true  owners'  prosecuting  their 
title  to  them. 

Upon  the  foregoing  facts  this  court  have  by 
their  decision  afiirmed  that  Herbert,  having  had 
no  title  to  the  slaves,  could  convey  none  to  his 
vendee,  and  that  the  slaves  sold  by  hiqi  having 
constituted  the  only  consideration  for  the  notes 
given  by  Truly,  by  the  recovery  of  those  alaves 
by  title  paramount,  that  consideration  had 
failed  or  been  taken  away,  and  therefore  there 
'remained  no  foundation  for  a  claim  up-  [*580 
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on   Truly,  either  on  behalf  of  Herbert  or  of 
any  person  occupying  his  precise  position. 

Had  the  decision  of  this  court  terminated 
here,  or  at  a  conclusion  seemingly  inevitable 
from  the  principles  and  terms  of  that  decision, 
▼iz.:  the  absolute  denial  to  Herbert,  or  to  Wan- 
ser  and  Harrison  representing  Herbert,  of  any 
description  of  right,  under  the  contract  vith 
Truly,  that  decision  would  have  been  reconcil- 
able with  justice,  and  consistent  with  itself. 
But  this  court  goes  on  to  argue  that,  from  the 
eridence  in  the  record,  it  appears  that  Truly 
baa  not  responded  to  any  regular  and  specific 
rate  or  demands  for  the  hire .  of  the  slaves, 
whilst  they  were  in  his  possession  or  under  his 
control,  and  therefore  there  should  be  an  ac- 
count taken  in  this  cause,  showing  on  the  one 
band  the  interest  upon  the  claim  asserted 
through  Herbert,  and  pn  the  other  the  amount* 
of  the  hires  of  the  slaves,  regularly  and  specif- 
ically, eomputed,  with  the  view  (if  indeed  such 
view  is  comprehensible  for  any  conceivable  rea- 
son) that,  should  there  turn  out  to  be  an  excess 
of  hires  beyond  the  interest  upon  the  claim  as- 
serted through  Herbert,  that  excess  may  be  ap- 
plied to  the  benefit  of  Wanzer  and  Harrison. 

But  the  error  of  this  direction  by  the  court 
is  exposed  by  the  following  inquiries:  Suppose 
not  one  cent  of  the  hires  of  these  slaves  has 
been  paid,  to  whom  do  those  hires  belong;  to 
whom  would  Truly  be  accountable  for  them? 
Ue  would  be  accountable,  surely,  to  those  to 
whom  the  subjects  constituting  the  source  of 
thoa«  hire*  belonged,  and  not  to  the  purloiner 
of  their  property,  nor  to  persons  deducing 
title  from  such  wrong-doers;  nay,  the  payment 
to  the  latter  of  any  portion  of  those  hires 
would  not  exempt  the  payer  from  reclamation 
from  the  true  owners. 

Then  let  it  be  supposed  that  Truly  may  have 
compromised  with  the  true  owners  the  claim 
for  hires,  either  by  the  payment  of  an  amount 
less  than  their  actual  or  estimated  aggregate, 
or  by  the  transfer  of  property  in  kind  (slaves, 
for  instance,  as  it  appears  were  delivered  to  the 
true  owners),  will  this  eourt  undertake  to  deny 
to  those  parties  the  right  to  compromise  their 
own  interests?    It  may  have  been  that  the  de- 
livery of  the  four  slaves  in  satisfaction  for  the 
hires,  was  more  satisfactory  and  more  advan- 
tageous to  the  persons  accepting  them,  than 
any  other  arrangement  which  could  have  been 
made.     But   should   these   rightful   claimants 
bsvs  been  willing  to  surrender  any  portion  of 
their  interests,  or  from  motives  wise  or  unwise, 
ihonld  have  relinquished  the  whole  of  them, 
eDnld  such  a  proceeding  have  given  validity  to 
the  fraudulent  pretensions  of  Herbert,  or  of 
tkoM  who  seek  to  profit  by  his  dishonesty  T 
The  decision  of  this  court  having  declared  the 
eoatiaet  with  Herbert  void  for  an  entire  want 
or  failure  of  consideration ;  unless  the  maxim 
HI']  ex   'nihilo  nihil   fit  shall  be  reversed, 
uul  this  court  shall  affirm  that  something  can 
arJM  from  nothing,  it  passes  my  powers  to  per- 
eoTe  bow  any  right,  legal   or  equitable,  can 
•priag  from  this  contract  with  Herbert,  thus 
dteltnd  to  be  void,  and  that  alleged  right, 
too,  existing  in  one  who,  in  legal  intendment,  is 
Herbert  himself.     If   the   contract   with  Her- 
bert ii  valid,  then  the  judgment  upon  the  at- 
tichmrnt  should  be  enforced  to  its  full  extent; 
il  it  WMt  inwmtid,  then  in  the  same  extent  it 


should  be  repudiated;  but  this  court,  while  it 
condemns  the  contract  itself,  attempts  to  de- 
duce from  it  and  to  enforce  consequences  which 
necessarily  imply  its  validity,  and  which  can 
result  only  from  regarding  it  as  valid.  In  this 
aspect  of  the  decision,  I  can  but  regard  it  as 
injurious  to  the  appellees,  as  irreconcilable  with 
sound  principles  of  logic  or  of  law,  as  irre- 
concilable with  itself.  I  forbear  here  any  re- 
mark as  to  the  periods  at  which  the  grounds 
of  defense  in  the  court  below  came  into  exist- 
ence, or  were  tangible  and  practicable,  or  as  to 
the  manner  in  which  they  were  relied  on,  in 
opposition  against  the  appellee.  These  are 
matters  entirely  distinct  from  the  essential 
merits  of  those  grounds  of  defense,  and  any 
examination  of  them  seems  unnecessary,  or 
rather  to  be  excluded,  by  the  decision  here  up- 
on the  character  of  the  defense  itself. 

Decree  of  the  Circuit  Court  reversed,  with 
costs,  and  cause  remanded  to  the  Circuit  Court, 
for  further  proceedings  to  be  had  therein  in 
conformity  to  the  opinion  of  this  court,  and  as 
to  law  and  jiutice  shall  appertain. 


THE  UNITED  STATES,  Pl'lT, 

V. 

LINDSEY  NICKERSON,  Jr. 

(See  S.  C.  17  How.  204-212.) 

Criminal  law — perjury — indictment — ^former  so- 
quittal  good  plea  in  bar. 

Where  defendant  was  acquitted  on  a  trial  for 
perjury,  because  the  trial  court  erroneously  held 
that  the  act  specially  mentioned  In  the  Indictment 
did  not  require  the  oath  charged  In  the  Indictment 
as  to  a  certain  fact ;  on  betna  again  Indicted  (or 
perjury  for  false  gwearlog  to  that  fact,  held,  that 
the  former  acquittal  was  a  bar  to  the  second  Indict- 
ment. 

The  7th  see.  of  the  Act  of  July  29tb,  1813,  S 
Btat.  at  Large,  49,  requited  an  oatb  to  the  verity 
of  the  agreement,  as  well  as  to  the  truth  of  the 
certificate    therein    mentioned. 

It  was  not  necessary  to  aver  In  the  Indictment 
vhat  Acts  of  Congress  required  the  oatb  to  be 
taken. 

The  court  was  bound  to  take  judicial  cognisance 
of  all  Acts  respecting  It. 

Under  averments  In  the  former  Indictment,  of 
the  purpose,  description  and  occasion  of  the  oath, 
nnd  that  It  was  required  by  law,  the  government 
could  rely  on  any  Act  of  Congress  requiring  the 
oath,  without  referring  to  It. 

The  averments  of  the  former  Indictment  were 
sufficient  to  authorise  proof  of  the  otTense. 

Argued  Feb.  23d,  1856.  Decided  Mar.  8th,  186S. 

ON  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massachu- 
setts, Nickerson,  the  present  defendant  in  error, 
was  indicted  in  the  (Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts,  for 
false  swearing  under  the  third  section  of  the 
Act  of  March  let,  1823,  which  provides  that 
"if  any  person  shall  swear,  or  affirm  falsely 
touching  the  expenditure  of  public  money,  or 
in  support  of  any  claim  against  the  United 
States,  he  shall,  upon  conviction  thereof,  suf- 
fer for  willful  and  corrupt  perjury." 

Third  Stat,  at  L.  ch.  7,  set.  3,  p.  771. 

The  indictment  charges  that  defendant,  as 
owner  and  agent  of  the  shipping  vessel  called 
Silver  Spring,  and  in  order  to  obtain  the  al- 
lowance of  bountv  to  cciIbxdl.  %&\Cv&%  -<)«km^v 
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provided  by  the  Act  of  July  29, 1813,  did  on  the 
10th  day  of  January,  1864,  produce  to  the  col- 
lectors of  customs  of  the  port  of  Barnstable, 
a  paper  purporting  to  be,  and  did  falsely  swear 
that  it  was,  the  original  agreement  made  with 
the  fishermen  employed  on  I>oard  said  vessel, 
during  the  preceding  fishing  season,  and  that 
the  defendant  also,  falsely  swore  that  the  of- 
ficers and  three  fourths  of  the  crew  of  said 
vessel  were  citizens  of  the  United  States,  as 
required  by  the  Act  of  March  1st,  1817.  To 
this  indictment  the  defendant  pleaded  a  for- 
mer acquittal  on  an  indictment  tried  in  the 
District  Court,  and  the  demurrer  to  that  plea 
presents  the  issue  upon  the  record.  The  first 
indictment,  on   which  the  defendant  was   ac- 

?uitted,  was  framed  under  the  Act  of  July  29, 
813,  sees.  7  &  9. 

At  the  trial  in  the  District  Court,  the  offense 
set  forth  was,  making  a  false  declaration  under 
oath  before  the  collector,  that  the  paper  pro- 
duced and  sworn  to  by  the  defendant  waa  the 
original  agreement. 

The  Judge  held  that  this'  oath  was  not  re- 
quired by  the  Act  of  July  29,  1813,  sec.  7.  The 
United  States  Attorney  then  offered  to  prove 
that  this  was  false  swearing,  touching  the  ex- 
penditure of  public  money  under  the  Act  of 
March  I,  1823,  sec.  3,  but  the  Judge  held  the 
evidence  inadmissible,  and  the  defendant  was 
acquitted. 

In  the  Circuit  Court  the  defendant,  Nicker- 
son,  joined  in  the  demurrer  to  his  plea  of 
former  acquittal,  and  the  judges  were  divided 
in  the  opinion  as  to  whether  or  not  that  plea 
was  good  in  bar  to  the  indictment. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  C.  Cashing,  Att'y-Gen.  for  the  United 
States,  after  stating  the  facts,  made  the  foUow- 
biK  points: 

1.  The  false  swearing  alleged  in  the  two  in- 
dictments, is  not  one  and  the  same  perjury. 

2.  The  defendant  could  not  have  been  tried 
nnder  the  first  indictment,  for  the  crime  cre- 
ated by  the  Act  of  1823. 

3.  To  constitute  the  statute  offense,  under 
the  Act  of  1823,  there  must  be  a  false  swear- 
ing in  an  oath  duly  administered,  and  re- 
quired or  authorized  by  law. 

U.  8.  V.  Bailey,  9  Pet.  238. 

4.  The  first  indictment  charged  no  false 
swearing,  except  in  an  oath  required  by  the 
Act  of  1813. 

If  the  District  Judge  erred  in  deciding  that 
the  oath  set  up  in  the  first  indictment  was  not 
required  by  the  Act  of  1813,  the  defendant  can- 
not avail  himself  of  that  error,  because  it  was 
a  ruling  in  his  favor  and  against  the  United 
States,  which  could  not  except,  but  were  bound 
by  it  in  that  cause. 

The  defendant  cannot  avail  himself  of  the 
plea  of  former  acquittal,  because  he  was  ac- 
quitted of  the  offense  only,  set  forth  in  the 
first  indictment,  and  not  of  the  offense  set 
forth  in  the  second  indictment,  which  is  an- 
other and  different  offense. 

5.  The  two  statute  crimes  are  different  and 
distinct,  and  require  different  averments,  be- 
cause the  offense  created  under  the  Act  of  1813 
is  declared  to  be  willful  and  corrupt  perjury; 
whereas,  the  offense  created  by  the  Act  of 
1823,  is  the  crime  of  falsely  swearing  touching 
S20 


the  expenditure  of  public  money,  etc.,  and  the 
form,  nature  or  import  of  the  oath  is  not  pre- 
scribed, as  it  is  in  the  Act  of  1813,  nor  is  it 
declared  or  deemed  to  be  willful  ani  corrupt 
perjury  by  the  Act  of  1823;  but  upon  convic- 
tion or  swearing  falsely  touching  the  expendi- 
ture of  public  money,  the  party  so  convicted, 
"shall  suffer  as  for  willful  and  corrupt  per- 
jury;" and  this  prescribes  the  punishment,  and 
does  not  define  the  offMise  to  be  perjury  as 
defined  at  common  law. 

6.  It  is  desirable  that  in  the  decision  of  this 
cause,  the  court  should  pass  upon  the  questions 
incidentally  raised,  touching  the  legality  of  the 
oaths  required  by  the  Treasury  Department, 
and  by  collectors,  as  prerequisites  to  obtain  by 
owners  and  agents,  the  bounty  allowed  to  fish- 
ing vessels. 

Authorities  incidentally  may  be  referred  to 
in  The  Boat  Swallow,  I  Ware,  21;  The  Harriet, 
1  Story,  261. 

Mr.  C.  K.  Lathrop,  for  the  defendant: 

First  point.  The  evidence  which  is  compe- 
tent and  essential  to  support  the  present  indict- 
ment, might  have  been  offered  in  proof  and  ia 
support  of  the  former  indictment. 

Regg  V.  Bird,  Parke,  Baron,  6  Br.  Cr.  Cas. 
201;  Act  of  30th  April,  1790,  ch.  9,  sec  19,  1 
U.  S.  SUt.  at  L.  17;  1  Chit.  Crim.  L.  276; 
281 ;  1  Starkie,  Crim.  PI.  301 ;  Act  of  Congresa, 
July  29,  1813,  ch.  36,  3  U.  S.  Stat,  at  L.  49; 
Act  of  Congress,  March  1, 1817,  ch.  31,  see.  3,  U. 
S.  Stat,  at  L.  361 ;  Act  of  Congress,  March  1st, 
1823,  ch.  37,  sec  3,  U.  S.  SUt.  at  L.  771;  Act 
of  Cong.  March  3,  1862,  ch.  06,  sec.  13,  4  U.  S. 
Stat,  at  L.  IIS:  U.  8.  v.  Nickerson,  Law  Bep. 
for  Sept.  1864. 

Second  point.  The  present  indictment  oom- 
tains  sundry  allegations  which  do  not  consti- 
tute, if  true,  the  crime  of  perjury. 

Coke,  3d  Inst.  166;  U.  S.  v.  Bailey,  9  Pet. 
238,  opinion  of  Mr.  Justice  McLean,  U.  S.  ▼. 
Taylor,  Law  Rep.  for  Sept.  1864,  p.  271;  1  Chit. 
Cr.  L.  296,  296. 

Mr.  Justice  Cnrtia  delivered  the  opinkm  of 
the  court: 

This  case  comes  before  us  npon  a  certificate 
of  the  division  of  opinion  by  the  judges  of  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Massachusetts. 

At  the  March  Term,  1864,  of  the  District 
Court  of  the  United  States  for  the  District  of 
Massachusetts,  Nickerson  was  indicted  for  the 
crime  of  perjury.  The  indictment  charged  that 
in  order  to  obtain  the  allowance  of  bounty 
money,  on  account  of  the  employment  of  a 
vessel  in  the  cod  fishery,  of  which  vessel  he  was 
the  agent,  he  made  oath  before  the  collector  of 
the  District  of  Barnstable,  where  the  vessel 
was  enrolled  and  licensed,  that  a  certain  paper, 
produced  by  him  to  the  collector,  was  the 
original  agreement  made  with  the  fishermen 
employed  on  board  the  vessel  during  the  fishing 
season  then  last  past ;  that  three  fourths  of  the 
crew  so  employed  were  citizens  of  the  United 
States,  or  not  subjects  of  any  foreign  prince 
or  state;  and  that  these  statements  were  false, 
and  known  to  the  defendant  to  be  so  when  he 
made  the  oath. 

Upon  this  indictment  Nickerson  was  tried 
and  acquitted. 

At  the  May  Term,  1864,  the  Cixcolt  Court  for 
^  17  How. 
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tkt  District  of  IfasaadnuettB,  Nickenon  wss 
•nin  indicted,  and  to  this  last  indictment 
iJeaded  specially  his  former  acquittal,  and  the 
plea  was  demurred  to. 

The  question  raised  by  this  demurrer,  and 
upon  which  the  opinions  of  the  judges  were 
o^KMcd,  is  whether  the  same  eTidence,  which 
is  competent  and  essential  to  support  the  in- 
dictment in  the  (Srcuit  Court,  might  have  been 
admitted  in  support  of  the  former  indictment 
in  the  District  Court. 

The  demurrer  admits  that  the  defendant  ia 
the  same  person  charged  by  the  former  indiet- 
noit,  and  that  the  oath  alleged  in  the  former 
indictment  to  have  been  taken,  is  the  same  oath 
alleged  in  this  indictment.  It  appears  from  a 
eomparison  of  the  two  indictments  that  the 
same  occasion  of  taking  the  oath  is  alleged  in 
both;  that  the  occasion  being  to  obtain  au  al- 
lowance of  money  from  the  United  States,  as 
S09*]  bounty,  on  account  of  the  'employment 
of  a  Teasel  nlled  The  Silver  Spring  in  the  cod 
fishery  during  the  season  then  last  past. 

Eadi  indictment  contains  substantially  the 
same  allegation  respecting  the  authority  of  the 
collector  to  administer  the  oath;  that  allega- 
tioo  being  that  the  collector  had  competent 
power  and  authority  to  administer  the  same. 
Under  the  19th  section  of  the  Crimes  Act  of 
AprU  30,  1790  (1  SUt.  at  L.  116),  this  averment 
would  let  in  any  legal  evidence  of  the  lawful 
power  of  the  collector  to  administer  the  oath. 

The  false  swearing  alleged  in  each  indictment 
Is  the  same,  and  the  only  question  is,  whether 
the  indietment  in  the  District  Court  was  so 
drawn  aa  to  preclude  the  United  States  from 
offering  evidence  to  prove  that  the  defendant 
knowingly  and  willfully  swore  falsely  that  the 
p^>er  produced  was  the  original  agreement, 
and  that  three-fourths  of  the  crew  were  citizens. 

Th«  aigument  is,  that  the  former  indietment, 
hr  its  terms,  limited  the  government  to  proof 
of  false  swearing  in  an  oath  required  to  be 
Uken  by  the  Act  of  July  29,  1813  (3  SUt.  at 
Ii.  49) ;  that  this  Act  does  not  reouire  either 
the  verity  of  the  agreement  with  the  crew,  or 
the  dtisMishlp  of  three-fourths  of  the  crew,  to 
Iw  swam  to;  and  consequently,  that  neither  of 
the  perjorlea  charged  eould  be  proved  under  the 
former  indictment. 

The  7th  section  of  the  Act  of  1813  is  as  fol- 
lows: *ntat  the  owner  or  owners  of  every  fish- 
ing veaael  of  twenty  tons  and  upwards,  his  or 
their  agent  or  lawful  representative,  shall,  pre- 
vious U>  receiving  the  ulowance  made  by  this 
Act,  produce  to  the  collector,  who  is  authorised 
to  pay  tiie  same,  the  original  agreement  or 
agreements  which  may  have  been  made  with 
the  fishermen  employed  on  board  such  vessel,  as 
is  hweinbefore  required,  and  also  a  certificate 
to  be  by  him  or  them  subscribed,  thereon  men- 
tioBing  the  particular  days  on  which  such  ves- 
sel sailed  aiul  returned  on  the  several  voyages 
or  farea  she  may  have  made  in  the  preceding 
fishing  season,  to  the  truth  of  which  he  or 
they  shall  swear  or  affirm  before  the  colleetor 
aforesaid." 

It  is  argued  that  this  requires  an  oath  to  the 
truth  of  the  eartifleate  only,  and  not  to  the 
veritT  of  the  agreement. 

TUs  depends  upon  the  meaning  of  the  rela- 
tive pronoun  "which."  Does  it  refer  to  and 
bdnde  both  papen  to  ba  produead  to  the 
1»  Ii.  od. 


collector,  or  only  one  of  them?  It  may  refer 
only  to  the  one  last  mentioned,  or  to  both. 
Grammatically  it  is  capable  of  either  construc- 
tion. 

Considering  the  nature  of  the  Act,  the  objects 
which  Congress  had  in  view,  and  the  mischiefs 
to  be  guarded  against,  we  are  of  opinion  that  it 
was  intended  to  require  an  oath  to  the  verity  of 
both  papers. 

This  section  of  the  law  is  not  penal;  it  is  di- 
rectory merely.  *It  requires  certain  a(^s  [*a  1 0 
to  be  done  In  order  to  obtain  an  allowance  of 
public  money.  The  nature  of  the  Act,  there- 
fore, does  not  require  a  strict  interpretation, 
rigidly  confined  to  what  is  so  clearly  expressed 
as  to  admit  of  no  doubt.  It  calls  for  such  an 
interpretation  as  will  guard  the  public  Treasu- 
ry from  fraud,  so  far  as  the  language  employed 
by  Congress,  when  fairly  eonatrue^  is  capable 
of  doin^  so. 

The  inducement  to  the  payment  of  theae 
bounties  was,  the  public  policy  of  training  a 
body  of  native  seamen,  by  an  industrious  pur- 
suit of  the  cod  fishery  during  a  fixed  portion 
of  the  year.  To  accomplish  tUs  it  was  deemed 
important  that  the  seamen  should  partieipate 
directly  in  the  profits  of  the  voyage,  in  the 
manner  pointed  out  by  the  Act  of  June  19, 
1813,  3  Stat,  at  U  2.  And  accordingly  the 
8th  section  of  the  Act  in  question  provides  that 
no  vessel  shall  be  entitled  to  bounty  unless  an 
agreement  should  be  made  with  the  fishermen 
in  conformity  with  that  Act.  The  production 
of  the  agreement  was,  therefore,  the  production 
of  a  paper,  as  essential  to  the  claim  as  the  cer- 
tificate of  the  times  of  the  departure  and  return 
of  the  vessel ;  and  the  verity  of  the  agreement 
is  as  essential  to  the  justice  and  legality  of  the 
claim,  and  to  the  accomplishment  of  the  ends 
designed  by  Congress,  as  the  verity  of  the  ear- 
tificate.  It  is  apparent,  also,  that  the  former, 
as  well  aa  the  latter,  may  be  false,  and  that  the 
collector  had  no  better  means  of  knowledge  of 
the  truth  or  falsehood  of  the  paper  purporting 
to  be  the  agreement,  than  he  has  of  the  truth 
or  falsehood  of  the  certificate;  The  mischiefs  to 
be  guarded  against  were,  therefore,  the  same. 

The  case,  uierefore,  is  one  where  the  law  re- 

Suires  two  doouments  to  be  produced  to  a  pub- 
ic officer,  to  constitute  a  title  to  an  allowance 
of  public  money.  The  verity  of  both  ia  essen- 
tial to  the  justice  and  legality  of  the  elate. 
The  officer  has  no  means  of  testing  the  verity 
of  either,  except  what  is  given  by  this  law. 
Congress  has  considered  it  proper  that  an  oath 
shoiSd  be  taken  by  the  applicant.  The  question 
is,  whether  this  security  of  an  oath  was  in- 
t^ided  to  be  oonfined  to  one  of  the  documents. 
The  language  employed  is  capable  of  such  a 
construction,  but  it  U  also  capable  of  meaning 
that  the  security  of  an  oath  was  to  extend  to 
both.  In  our  judgment,  the  latter  is  to  be 
deemed  to  have  been  intended  by  Congress; 
and  we,  therefore,  hold  that  so  much  of  the 
first  indictment  as  charged  that  an  oath  as  to 
the  agreement  was  required  by  the  Act  of  1813, 
waa  correct  in  point  of  law.  But  this  does 
not  dispose  of  the  whole  question;  because 
there  can  be  no  pretense  that  the  Act  of  1813, 
required  an  oath  to  the  fact  that  three  fourths 
of  tbi  crew  were  citizens.  In  point  of  fact, 
there  was  no  requirement  on  the  snbjeet 
*of  the  citizenship  of  the  crew  when  the  [*911 
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Aet  of  1813  waa  passed,  nor  until  the  Act  of 
Ifitrch  1,  1817,  3  Stat,  at  L.  351 ;  and  the  argu- 
ment on  the  part  of  the  United  States  is,  that  as 
the  former  indictment  was  limited  to  an  oath 
reauired  to  be  taken  by  the  Act  of  1813,  the 
defendant  could  not  be  tried  thereon  for  false 
swearing  as  to  the  citizenship  of  the  crew.  But 
we  are  of  opinion  that  the  former  indictment 
was  not  thus  limited.  The  particular  allegation 
■upposed  to  have  that  effect,  is  as  follows: 

"Which  said  oath  so  taken  by  the  said  Nick- 
erson,  Jr.,  was  required  to  be  taken  by  the 
owner  or  agent  of  said  fishing  vessel,  under 
and  by  virtue  of  an  Act  of  Congress  of  the 
United  States  of  America,  approved  July  20, 
1813,  and  re-enacted  February  9,  1816,  and  in 
a  matter  and  proceeding  then  and  there  re- 
quired by  law,  in  order  to  obtain  the  allow- 
ance aforesaid  for  said  fishing  vessel;  it  being 
then  and  there  material  and  required  by  the 
Act  aforesaid,  and  by  force  of  the  statutes  of 
the  said  United  States  therein  provided,  in 
order  to  obtain  said  allowance  of  money,  that 
the  owner  of  said  fishing  vessel,  or  his  agent 
or  representative,  previous  to  receiving  such 
allowance,  should  swear  as  aforesaid  to  the 
truth  of  the  aforesaid  dedarations." 

The  pleader  here  not  only  refers  to  the  Act 
of  1813,  but  also  avers  that  the  oath  was  taken, 
"and  in  a  matter  and  proceeding  then  and 
there  required  by  law,  in  order  to  obtain  the 
allowance  aforesaid  for  said  fishing  vessel."  It 
is  true,  the  whole  allegation,  if  it  is  correctly 
copied  in  the  record,  is  somewhat  confused; 
but,  according  to  any  construction  which  we 
have  been  able  to  put  upon  it,  it  does  not  con- 
fine the  requirement  of  the  oath  to  the  Act  of 
1813  only. 

It  was  not  necessary  to  aver  in  the  indict- 
inent  what  Act  or  Acta  of  Congress  required 
the  oath  to  be  taken.  The  averment  that  it 
was  taken  by  the  owner  or  agent  to  obtain 
an  allowance  of  bounty,  and  the  description  of 
the  oath  which  was  taken,  and  of  its  occa- 
sion, were  the  only  matters  of  fact  necessary 
to  be  alleged  to  show  the  materiality  of  the 
oath,  and  that  it  was  an  oath  required  by  law. 
The  court  was  bound  to  take  judicial  notice 
of  the  requirements  of  all  Acta  of  Congress 
respecting  it.  It  was  competent  for  the  gov- 
ernment, under  these  averments  of  facts,  to 
rdy  on  any  Act  of  Congress  which  required 
the  oath  to  be  taken  without  referring  to  it. 

This  was  not  a  question  respecting  the  au- 
thority of  the  collector  to  administer  the  oath. 
That,  as  has  already  been  observed,  was  cor- 
rectly averred  in  both  indictments,  pursuant 
to  the  Act  of  1790.  And  under  that  general 
averment  of  competent  authority,  any  laws 
and  any  fact  constituting  that  authority 
night  have  been  shown.  The  question  here 
SI 2*]  was,  whether  such  *an  oath  as  is  des- 
cribed in  the  indictment,  being  taken  before 
a  collector  who  had  competent  authority  to 
adipinister  it,  for  the  purpose  of  obtaining  an 
allowance  of  bounty  money,  was  an  oath 
which,  if  wilfully  false,  would  subject  the  de- 
fendant to  be  punished  as  for  perjury.  And 
we  do  not  think  this  question  was  so  nar- 
rowed, by  the  passage  above  extracted  from 
the  former  indictment,  that  evidence  of  an 
oath  required  or  authorized  by  any  other  Act 
be0ide»  that  of  1813  could  not  be  given  under 


that  indictment;  and  we  order  it  to  be  cer- 
tified accordingly. 

The  court  entered  the  following  order;  'on 
consideration  whereof,  it  is  the  opinion  of  this 
court  that  the  special  plea  pleaded  by  the  de- 
fendant is  a  good  pica  in  bar  to  the  indict- 
ment; whereupon,  it  is  now  here  ordered  and 
adjudged  by  this  court  that  it  be  so  certi- 
fied to  the  said  Circuit  Court. 


JOHN  HENSHAW,  Pl'ff, 

V. 

JOHN  R.   MILLER,   Executor   of   Charles    E. 
Miller.   Deceased. 

(See  S.  C.  17  How.  212-224.) 

Action  for  false  recommendation  abates  by  de- 
fendant's death. 

An  action  for  frandulentlv  recommendlDg  to  the 

flalntlff  a  person  as  wortoy  of  confldence,  and 
hereby  InduclDg  plaintiff  to  sell  goods  on  credit  to 
htm,  does  not  surrlTe  agalost  defendant's  executor, 
but,  by  defendant's  death,  abates. 

Vtrglnla  SUtntes,  and  decisions  of  that  and 
other  States,  reviewed. 

Submitted  Feb.  23, 1856.  Decided  Mar.  8, 1855. 

ON  A  certificate  of  division  of  opinion  be- 
tween the  Judges  of  the  Circuit  Court  of 
the  Unitad  States  for  the  Eastern  District  of 
Virginia. 

The  case  is  stated  by  the  court. 

Mr.  Roscoe  B.  Heath,  for  the  plaintiiT,  after 
stating  the  facts,  made  the  following  pointa: 

If  the  loss  or  damage  be  merely  pecuniary 
in  its  nature,  and  the  remedy  sought  being 
pecuniary  is  entirely  adequate,  then  the  cause 
of  action  survives  for  or  against  the  personal 
representative. 

Statute  4  Edw.  m.  ch.  7;  Hambly  v.  Trott, 
1  Cowp.  375;  Wheatley  y.  Lane,  1  Saund. 
216  a;  1  Wms.  Ex'rs,  611. 

For  the  state  of  the  law  in  Virginia  on  this 
point,  see  1st  vol.  Rev.  Code,  1819,  p.  390,  sec 
64;  Suppl.  2  Rev.  Code,  1819,  p.  2S6,  ch.  196; 
Monroe  v.  Webb's  Ex'rs,  4  Munf.  73;  Lee  ▼. 
Cook's  Ex'rs,  Gilmer,  331;  Code  of  1860,  p. 
644,  sec  20. 

The  common  law  maxim,  actio  personalis 
moritur  cum  persona,  was  first  confined  by  ju- 
dicial interpretation  to  actions  ex  delicto 
where  the  action  sounded  merely  in  damages. 
It  was  afterwards  still  further  restricted  by 
the  Stat  4  Edw.  III.  ch.  7,  de  bonis  asportati*. 

This  Statute  has  been  construed  to  extend 
to  "any  injury  to  personal  property  whereby 
it  has  been  rendered  less  beneficial  to  the  ex- 
ecutor, whatever  the  form  of  the  action  may 
be." 

Note  (I)  Wheatley  y.  Lane,  1  Saund.  217; 
1  Wms.  on  Ex'rs,  511. 

That  Statute  is  not  in  force  in  Virginia,  but 
the  enactment  contained  in  sec.  64,  1  Rev. 
Code  1819,  p.  390,  has  been  construed  in  the 
same  equitable  manner,  to  effect  justice  by 
the  courts  of  Virginia. 

In  Lee  v.  Cook's  Ex'rs,  Gilmer,  331,  it  was 
held  that  the  ati.  64,  ch.  104,  1  Rev.  Code, 
1819,  is  an  extension  of  the  4th  Edw.  III.  ch^ 
7,  dc  bonis  asportatis,  and  that  trespass  for 
the  mesne  profita  of  land  recovered  in  eject- 
ment against  A,  lies  against  his  executor. 

The  course  of  legislation,  as  well  as  of  jndi  — 
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«iml  construction,  has  been  constantly  to  nar- 
row the  application  of  this  technical  maxim, 
netio  personalis,  etc.,  and  the  Act  of  the  Vir- 
ginia Assembly,  ch.  131,  sec.  20,  p.  644,  Code 
1850,  cuts  it  up  by  the  roots,  as  follows:  "An 
notion  of  trespass  or  trespass  on  the  case, 
may  be  maintained  by  or  against  a  personal 
representative,  for  the  taking  or  carrying 
away  any  goods,  or  for  the  waste  or  destruc- 
tion of,  or  damage  to  any  estate  of,  by  his 
decedent." 

Code  1850,  p.  644,  sec.  20.  This  Act  is 
founded  upon,  and  is  an  extension  of,  the  En- 
glish Stat.  3  &  4  Wm.  IV.  ch.  42,  see.  2, 
which  among  other  things  enacts,  "that  an  ac- 
tion of  trespass  or  trespass  on  the  case,  as 
the  case  may  be,  may  he  maintained  against 
the  executor  or  administrator  of  any  person 
deceased,  for  any  wrong  committed  by  him 
in  his  lifetime  to  another,  in  respect  of  his 
property,  real  or  personal." 

The  case  of  The  United  States  t.  Daniel,  6 
How.  11,  has  no  application;  that  being  a  ques- 
tion under  the  laws  of  North  Carolina. 

Messrs.  Robert  Stannard  and  James  Lyons, 
for  the  defendant  in  error,  after  stating  the 
I  acts: 

TJie  court  is  referred  to  Wheatley  t.  Lane, 
above,  (A),  note  (1),  to  show  that  in  Eng- 
land, not  only  at  common  law,  but  even  under 
Stat.  4  Edw.  in.  ch.  7,  such  a  case  as  the  pres- 
ent would  fall  fully  within  the  influence  of  an 
action:  actio  personalis  moritur  cum  persona; 
for  it  is  there  laid  down  ''that  the  Stat,  of 
Edw.  IIL  does  not  extend  to  injuries  done  to 
the  person  or  to  the  freehold  of  the  testator; 
therefore  an  executor  or  administrator  shall 
not  have  an  action  of  assault  and  battery, 
false  imprisonment,  slander,  deceit,  diverting 
a  water-course,  obstructing  lights,  cutting 
trees,  and  other  actions  of  the  like  kind,  for 
such  causes  of  action  shall  die  with  the  per- 
son." And  in  The  United  States  v.  Daniel,  6 
How.  313,  this  court  holds  that  "no  action 
where  the  plea  must  be  that  the  testator  was 
not  guilty,  can  lie  at  common  law  against 
the  executor.  Upon  the  face  of  the  record 
the  action  arises  ex  delicto,  and  all  private 
criminal  injuries  or  wrongs,  as  well  as  all  pub- 
lic crimes,  are  buried  with  the  offender." 

Neither  is  there  anything  in  the  statute 
law  of  Virginia  changing  the  rule  of  the  com- 
mon law  in  this  respect.  The  only  Statutes 
ithtting  to  this  subject  in  force  at  the  institu- 
tion of  this  suit,  will  be  found  in  the  Revised 
Code  of  1810,  vol.  1,  page  300,  sec.  64,  and  the 
rapplement  to  Revised  Code,  p.  258,  ch.  106; 
and  these  Statutes  continued  in  force  until 
the  revisal  of  1840,  when  they  were  substituted 
in  the  present  Code  of  Virginia  (which  took 
effect  on  the  1st  of  July,  1850)  by  the  20th 
tee.  of  di.  130. 

See  Code  of  Va.  p.  644,  see.  20. 
_  Under  the  statute  law  of  Virginia,  then,  as 
it  itood  at  the  institution  of  this  suit,  it  is 
inhmitted  that  the  case  at  bar  falls  fully 
within  the  influence  of  Lord  Mansfield's  judg- 
ment in  Hambly  v.  Trott,  Cowper,  372,  acted 
on  by  this  court  in  United  States  v.  Daniel, 
tboTe  cited.  It  remains  to  inquire  whether 
see.  20  of  ch.  130  of  the  Code  of  Virginia,  p. 
644,  «ec.  20,  which  took  effect  pending  this 
■nit,  has  made  any  change  in  the  law  affecting 
the  qoestion  under  consideration.  It  was 
II  T.^  ed. 


compiled  from  the  Virginia  Acts  of  1819  and 
1827  above  cited;  and  the  Eng.  Stat,  of  Wil- 
liam III.  &,  IV.,  ch.  42,  sec.  2,  see  Eng.  Stat, 
at  L.  Vol.  XIII.  p.  141,  and  was  designed  to 
extend  the  remedies  given  to  and  against  ex- 
ecutors, to  cases  of  injury  or  damage  to  real 
as  well  as  to  personal  estate,  which  former 
were  not  embraced  either  by  4  Edw.  III.  in 
England,  or  by  the  Virginia  Statutes,  which 
will  appear  from  Harris  v.  Crenshaw,  3  Rand. 
14,  in  which  it  was  held  that  "an  action  of 
trespass  quare  claiuum  fregit  is  not  convert- 
ed into  an  action  de  bonis  asportatis,  by  an 
allegation  in  the  declaration  that  the  trees  cut 
were  carried  away,  and  therefore  the  rule 
actio  personalis  moritur  cum  persona  applies 
to  such  an  action."  But  it  was  never  designed 
by  the  20th  sec.  of  Code  of  1850,  to  abolish  all 
distinction  between  personal  torts  and  inju- 
ries and  damage  to  property  or  an  estate  be- 
tween actions  ex  delicto  and  ex  contractu,  or 
to  provide  that  because  in  some  sense  a  man 
may  be  injured  or  damaged  in  his  estate  or 
means  of  livelihood  by  means  of  an  assault 
and  battery,  or  by  slanderous  words  spoken; 
therefore,  actions  of  assault  and  battery,  or 
actions  of  slander,  shall  survive  for  or  against 
an  executor  or  administrator. 
The  United  States  v.  Daniel,  6  How.  13. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

This  case  is  broueht  before  this  court  upon 
a  certificate  of  division  in  opinion  between  the 
judges  of  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Virginia. 
'  The  facts  of  this  case,  and  the  question  of 
law  arising  thereon,  upon  which  the  judges 
were  divided,  are  shown  in  the  following  state- 
ment: 

John  Henshaw,  the  plaintiff  in  the  Circuit 
Court,  instituted  in  that  court  an  action  on  the 
case  against  Charles  E.  Miller,  to  recover  of 
him  damages  for  fraudulently  recommending 
to  the  plaintiff,  by  letter,  one  Porter  Robinson 
as  a  person  worthy  of  confidence,  and  tbereby 
inducing  the  plaintiff  to  make  sale  on  credit 
to  the  said  Robinson  of  a  considerable  amount 
of  merchandise,  when  the  defendant  knew  that 
Robinson  was  unworthy  of  credit,  and  intend- 
ed fraudulently  to  deceive  the  plaintiff, 
*who,  in  fact,  had  been  deceived  by  the  [*218 
recommendation  given  by  the  defendant  to 
Robinson;  and  upon  the  faith  thereof  had  made 
sales  to  him,  the  whole  amount  whereof  had 
been  lost.  In  this  case,  after  issue  joined  upon 
the  plea  of  not  guilty,  and  after  several  at- 
tempts at  a  trial  of  the  cause,  rendered  fruit- 
less by  disagreement  amongst  the  jury,  the  de- 
fendant departed  this  life,  and  on  the  motion 
of  the  plaintiff  a  writ  of  scire  facias  was 
awarded  to  him  to  revive  the  suit  against  John 
R.  Miller,  the  executor  of  the  original  defend- 
ant. 

Upon  the  return  of  the  scire  facias  executed, 
the  executor  moved  the  court  to  quash  the 
process.  This  motion  was  continued  until  the 
May  Term  of  the  court,  1863,  when,  upon  the 
argument  of  the  motion  to  quash  the  scire 
facias,  the  question  occurred  whether  the  actidn 
survived  against  the  executor  of  the  original 
defendant,  or  abated  by  the  death  of  the  latter; 
and  opinions  of  the  judges  being  opposed  on 
this  question,  at  the  request  of  the  counsel  for 

Digitized  by  VjOO^^. .  - 


212-224 


SUPBEUE  CODKT   Or  TBB   UNITED   STATE*. 


DsaTlBic, 


*.he  defendant  it  was  ordered  that  the  division 
be  certified  to  the  Supreme  Court  at  its  next 
session. 

In  considering  the  question  presented  by  the 
certificate  of  division  in  the  Circuit  Court,  we 
must  adopt  for  our  guidance  the  following 
principle,  viz. :  that  this  question  is  to  be  deter- 
mined by  the  rule  of  the  common  law  with  re- 
spect to  the  revival  of  suits,  except  so  far  as 
ithat  rule  lias  been  modified,  either  by  restric- 
tion or  enlargement,  by  the  statutory  provi- 
sions of  the  Virginia  laws. 

To  the  principle  just  mentioned  we  are  bound 
to  adhere,  for  the  following  causes: 

By  an  Ordinance  of  the  Virginia  convention, 
passed  on  the  3d  of  July,  1776, it  was  declared: 
"That  the  common  law  of  England,  all  Stat- 
utes or  Acts  of  Parliament  made  in  aid  of  the 
common  law  prior  to  the  fourth  year  of  the 
reign  of  James  I.,  and  which  are  of  a  general 
nature  and  not  local  to  that  kingdom,  tether 
with  the  several  Acts  of  the  General  Assembly 
of  this  colony  now  in  force,  so  far  as  the  same 
may  consist  with  the  several  ordinances,  dec- 
larations and  resolutions  of  the  general  con- 
vention, shall  be  the  rule  of  decision,  and  shall 
be  in  full  force  until  the  same  shall  be  altered 
by  the  legislative  power  of  this  Colony." 

At  a  subsequent  period,  viz.:  on  the  27th  of 
December,  1792,  the  Legislature  of  Virginia, 
by  an  Act  of  that  date,  after  reciting  the  ordi- 
nance above  mentioned,  declared  and  enacted 
as  follows,  viz.:  "Sec.  2.  That  whereas  the 
good  people  of  this  Commonwealth  may  be  en- 
snared by  an  ignorance  of  Acts  of  Parliament, 
which  have  never  been  published  in  any  col- 
lection of  the  laws,  and  it  hath  been  thought 
advisable  by  the  General  Assembly  during  their 
SI 9*]  present  session,  specially  to  enact  'such 
of  the  said  Statutes  as  to  them  appear  worthy 
of  adoption,  and  do  not  already  make  a  part 
of  the  public  code  of  the  laws  of  Virginia." 
"Sec.  3d.  Be  it  therefore  enacted  by  the  General 
Assembly  of  Virginia,  that  so  much  of  the 
above-recited  ordinance  as  relates  to  any  Stat- 
ute or  Act  of  Parliament  shall  be,  and  the  same 
is  hereby  repealed;  and  that  no  such  Statute  or 
Act  of  Parliament  shall  have  any  force  or  au- 
thority within  this  Commonwealth."  These 
provisions  are  followed  by  savings  with  re- 
spect to  rights  arising  under  any  of  the  above 
mentioned  Statutes,  and  as  to  any  crimes 
committed  against  them  before  this  repeal, 
and  also  of  the  benefit  of  all  writs,  remedial  or 
judicial,  which  might  have  been  legally  ob- 
tained or  sued  out  of  any  court,  or  the  clerk's 
office  of  any  court,  of  the  Commonwealth,  prior 
to  the  commencement  of  the  Statute. 

These  two  enactments  have  been  continued 
in  force,  and  will  be  found  to  be  re-enacted  in 
the  revisal  of  1819,  Vol.  I.,  chapters  38,  40. 

The  Statutes,  therefore,  of  4  Ed.  III.  ch.  7, 
or  of  3  and  4  Wm.  IV.,  or  any  other  English 
Statute  as  such,  cannot  govern  this  case,  nor  in 
anywise  influence  its  decision,  except  so  far  as 
by  parity  the  courts  of  Virginia  may  have  ap- 
plied the  interpretation  of  those  Statutes  by 
the  Ehiglish  courts  to  similar  provisions,  if 
•uch  there  be  in  the  laws  of  Virginia. 

The  maxim  of  the  common  law  is  "actio 
personalis  moritur  cum  persona,"  and  as  this 
maxim  is  recognized  both  in  England  and  in 
Virginia,  the  interpretation  of  it  in  the  former 
country  becomes  pertinent  to  its  exposition  or 
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application  here.  In  England  it  has  been  ex- 
pounded to  exclude  all  torts  when  the  action  Is 
in  form  ex  delicto,  for  the  recovery  of  damages, 
and  the  plea  not  guilty.  That  in  case  of  in- 
jury to  the  person,  whether  by  assault,  battwy, 
laise  imprisonment,  slander  or  otherwise,  if 
either  party  who  received  or  committed  the  in- 
jury die,  no  action  can  be  supported  either  by 
or  against  the  executors  or  other  personal  rep- 
resentatives. 

1  Saund.  217,  n.  1;  2  M.  &  S.  408. 

And  so  express  and  strict  have  been  the  ap- 
plications of  this  maxim  of  the  common  lavr 
by  the  English  judges,  as  to  have  established 
the  rule,  that  for  a  breach  of  promise  to  marry, 
although  the  action  is  in  form  ex  contractu, 
yet  the  cause  of  action  being  in  its  nature 
personal,  the  executor  of  the  party  to  whom 
the  promise  was  made  cannot  sue. 

And  again,  that  for  the  breach  of  the  implied 
promise  of  an  attorney  to  investigate  the  titl« 
to  a  freehold  estate,  the  executor  of  the  pur- 
chaser cannot  sue  without  stating  that  the 
testator  had  sustained  some  actual  damage. 

Vide  4  Moore,  632;  2  B.  &  B.  102,  and  2  M. 
&,  S.,  above  mentioned. 

This  has  been  ruled  even  under  the  alleged 
relaxation  of  the  common  law  *maxim  [*aso 
in  virtue  of  the  Statutes  of  4  Ed.  HI.  chs.  7 
and  3,  and  4  Wm.  IV.  cb.  42.  By  the  English 
courts  it  has  been  also  ruled,  that  although  the 
statutes  which  have  conferred  upon  executors 
the  right  to  maintain  actions  in  certain  cases 
arising  ex  delicto,  do  not  limit  that  right  to 
instances  of  a  literal  asportation  of  the  goods 
or  assets,  yet  they  confer  the  right  of  action 
upon  the  executor  in  instances  solely  of  actuiU 
injury  to  personal  property,  whereby  that  prop- 
erty has  been  rendered  less  beneficial  to  the  ex- 
ecutor. 

2  M.  ft  S.  416. 

Let'  OS  see  how  far  the  common  law  maxim 
has  been  modified  in  Virginia,  either  by  ex- 
press statutory  language  or  by  judicial  oon- 
i  struction. 

By  the  38th  section  of  chapter  128,  Vol.  I.  of 
the  Revised  Code  of  1819,  it  is  provided: 
"That  where  any  personal  action  or  suit  in 
equity  is  now  or  shall  be  depending  in  any 
court  of  this  Commonwealth,  and  either  of  the 
parties  shall  die  before  verdict  rendered  or  final 
decree  he  had,  such  action  or  suit  shall  not 
abate,  if  the  same  were  originally  maintainable 
by  or  against  an  executor  and  administrator, 
but  the  plaintiff;  or  if  he  be  dead,  against  hia 
executor  or  administrator,  or  the  aheriff,  aer^ 
geant  or  other  curator  of  the  decedent's  estate, 
shall  have  a  scire  facias  against  the  defendant ; 
or  if  he  be  dead,  against  his  executor,  adntin- 
istrator,  sheriff,  sergeant  or  other  curator  of 
his  estate,  to  show  cause  generally  why  such 
action  or  suit  shall  not  be  proceeded  in  to  a 
final  judgment  or  decree." 

This  section  of  the  Statute  provides  merely 
against  the  abatement  of  actions  at  law  or  of 
suits  in  equity  by  the  death  of  parties,  m»  a 
matter  of  course,  but  it  gives  no  further  de- 
scription of  actions  or  suits  than  by  referenoe 
to  such  designation  of  them  and  their  capacity 
for  revival  as  may  be  deducible  either  from  the 
common  law  or  by  some  statutory  regulation. 

By  the  64th  section  of  chapter  104,  Vol.  li 
p.  390,  of  the  same  Code,  it  is  declared:  "That 
actions  of  (.trespass  nia^  be  maintained  by  or 
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•gainst  executors  or  adminiBtrfttors,  for  any 
^Doda  taken  or  carried  away  in  the  lifetime 
sf  the  testator  or  intestate,  and  that  the  dam- 
iges  recovered  ahall  be  in  the  one  case  for  the 
benefit  of  the  estate,  and  in  the  other  out  of 
the  assets." 

This  provision  of  the  Virginia  Statute,  in  so 
far  as  it  authorizes  an  action  against  the  per- 
ional  representative  as  well  as  in  his  favor,  is 
unqaestionably  an  extension  of  the  Statute  of 
Edw.  III.  which  confers  the  right  of  action 
npon  tlie  executor  or  administrator,  but  does 
tot  authorize  an  action  against  him.  But,  al- 
though the  former  Statute  is  certainly  an  ex- 
tension of  the  latter,  with  respect  to  the  parties 
for  or  against  whom  the  right  of  action  is  giv- 
en, it  has  been  doubted,  and  upon  very  high  au- 
thority upon  the  point,  whether,  with  respect  to 
Ml*]  the  class  of  'subjects  to  which  the 
right  of  action  is  authorized,  the  Statute  of 
Virginia  does  not  operate  a  material  restriction 
upon  the  provision  of  the  English  Statute. 
The  Statute  of  Edw.  III.  is  thus  entitled:  "£x- 
eentors  shall  have  an  action  of  trespass  for 
a  wrong  done  to  the  testator,"  and  reciting 
"that  in  times  past  executors  have  not  had  ac- 
tions for  a  trespass  done  to  their  testators,  as 
of  goods  and  chattels  carried  away  in  their  life 
and  so  such  trespasses  have  hitherto  remained 
nnpnnished."  It  is  enacted  that  the  executors 
in  such  cases  shall  have  an  action  against  the 
trespassers,  and  recover  their  damages  in  lilce 
ounncr  as  they  whose  executors  they  be,  should 
have  had  if  they  were  in  life." 

In  the  interpretation  of  this  Statute,  the 
eonrts  in  England  have  ruled,  that  the  right 
conferred  on  the  executor  to  maintain  trespass 
for  a  wrong  done  to  the  testator,  must,  with 
reference  to  the  language  of  the  times  when 
the  Statute  was  passed,  signify  any  wrong; 
and  that  the  instance  put,  viz.:  "as  of  the  goods 
and  chattels  of  the  same  testators  carried  away 
ia  their  life,"  was  put  in  the  Statute  only  as  an 
bstance  or  illastration,  and  by  way  of  limit- 
ing the  right  to  injuries  to  personal  property, 
a^  not  as  restrictive  to  the  single  or  particu- 
lar form  of  injury :  and  that  the  Statute  must 
be  construed  to  extend  to  every  description  of 
iajury  to  personal  property  by  which  it  has 
been  rendered  less  beneficial  to  the  executor. 
•0  that  the  executor  may  support  trespass  or 
trover,  case  for  a  false  return  to  final  process, 
and  case  or  debt  for  an  escape. 

Ld.  Raym.  073. 

The  provision  of  the  Statute  of  V1r|;inia  by 
which  the  right  of  action  by  or  against  the 
personal  representative  as  to  torts  is  conferred, 
K  introduced  by  no  preamble  or  declaration  by 
vhich  any  object  or  purpose  beyond  its  literal 
terms  may  be  implied.  It  is  a  simple  section 
of  the  Statute  concerning  wills,  intestacy  and 
distribution,  and  clearly  defines  the  siugle  in- 
stance in  which  trespass  may  be  maintained  by 
the  personal  representative — ^the  instance  of 
"goods  taken  or  carried  away  in  the  lifetime  of 
toe  testator  or  intestate;"  no  other  species  of 
trespass  or  wrong  is  enumerated  or  alluded  to. 

I  Rev.  Co.  of  1819,  sees.  64,  390. 

In  reference  to  this  section,  and  in  eompar- 
iag  it  with  the  SUtute  4  Edw.  III.,  it  has 
been  remarked  by  Grrcn,  Justice,  in  the  Su- 
preme Court  of  Virginia,  that  in  the  construc- 
tion of  the  latter  Statute  "it  hav  been  decided 
t»Ii.«d. 


that  the  word  'trespass,'  as  it  was  then  under- 
stood, embraced  all  cases  of  tort;  that  the 
word  'wrong"  in  the  title  is  general,  and  that 
the  words  'as  of  the  goods,'  etc.,  were  inserted 
only  by  way  of  example,  so  as  to  confine  the 
remedy  to  cases  in  which  the  wrong  affected 
the  goods  and  chattels."  But  our  Statute, 
without  any  such  title  or  general  words  as  are 
found  in  the  title  and  in  the  enacting  clause  of 
'the  English  Statute,  gives  the  action  ['222 
of  trespass  for  goods  taken  and  carried  away, 
and  provides  for  that  case  only  substantively, 
and  not  by  way  of  example. 

Thwcatt's  Administrator  v.  Jones'  Adminis- 
trator, 1  Rand.  351. 

But  this  64th  section  would  seem  to  have  re- 
ceived a  more  explicit  and  definitive  interpre- 
tation by  the  decision  of  the  Supreme  Court 
of  Virginia,  in  the  case  of  Harris  v.  Crenshaw, 
reported  in  the  3d  of  Rand.  14.  That  was  an 
action  of  trespass  quare  clausum  fregit,  in 
which  there  was  a  verdict  and  judgment  in  fa- 
vor of  the  defendant  who  died,  and  whose 
representative  was  made  a  party  by  consent. 
The  case  was  carried  by  appeal  (as  is  the  prac- 
tice in  Virginia,  at  law  as  well  as  in  equity), 
to  the  Supreme  Court  by  the  plaintiff,  upon 
exceptions  taken  to  instructions  from  the 
judge  at  nisi  prius.  In  delivering  the  opinion 
of  the  court.  Tucker,  President,  says:  'This  is 
nothing  more  than  an  ordinary  action  of  tres- 
pass quare  clausum  fregit.  The  allegation  that 
the  trees  were  cut  and  carried  away,  is  always 
inserted  in  the  declaration  when  it  is  intended 
to  be  proved.  It  did  not  convert  the  action 
into  an  action  of  trespass  de  bonis  asportatis, 
and  take  it  out  of  the  rule  actio  personalis,  etc. 
If  the  defendant  had  died  before  verdict,  the 
writ  would  have  abated,  and  the  plaintiff 
would  have  been  deprived  of  damages  if  he 
had  sustained  any.  But  there  being  a  verdict 
and  judgment  against  him,  by  which  he  may 
be  hereafter  affected  in  some  other  controversy 
respecting  the  premises,  he  has  a  right  to  re- 
verse that  judgment  if  he  can,  and  was  entitled 
to  a  scire  facias  against  the  personal  repre- 
sentative of  the  appellee."  Then  in  commenting 
upon  the  exceptions  to  the  instructions  to  the 
judge  at  nisi  prius,  the  court  proceeds  thus: 
''The  second  instruction  of  the  judge  was  there- 
fore erroneous,  and  the  judgment  is  to  be  re- 
versed and  the  verdict  set  aside;  and  as  by  the 
death  of  the  appellee  the  appeal  abated  here, 
and  there  can  be  no  prosecution  of  the  suit  in 
the  court  below,  it  coming  within  the  rule  be- 
fore stated  (that  is  to  say,  the  rule  of  the  com- 
mon law,  actio  personalis,  etc.),  it  is  to  be 
abated  here,  and  the  proceedings  certified  to 
the  court  below." 

By  this  decision  of  the  Supreme  Court  of 
Virginia,  the  following  positions  must  be  taken 
as  having  been  afTirmed: 

1st.  That  by  the  rule  of  the  common  law  the 
right  of  action  founded  upon  torts  of  an^  and 
every  description  terminated  with  the  life  of 
cither  participant  in  such  tort.  That  this  max- 
im or  rule  of  the  common  law  governed  all 
causes  of  action  arising  ex  delicto  in  Virginia, 
except  so  far  as  it  might  have  been  modified 
by  statute. 

2d.  Thnt  the  provision  of  the  Statute  of  Vir- 
ginia, authorizing  actions  for  or  against  execu- 
tors and  administrators,  for  torts  'done  [*22S 
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or  suffered  by  those  whom  they  represent,  lim- 
its those  actions  to  instances  which  are  essen- 
tially or  rather  directly  cases  of  trespass  le 
bonis  asportatis,  and  cannot  be  made  to  embrace 
ordinary  cases  of  trespass  quare  clausum  frcpt, 
or  cases  of  tort  generally,  by  attempting  to  con- 
nect with  them  as  an  incident  the  asportation 
of  goods  and  chattels;  much  less  can  it  be  made 
to  cover  an  indirect  or  consequential  injury  to 
the  welfare  or  prosperity  of  a  testator  or  intes- 
tate resulting  from  a  fraud  practiced  upon  him. 

There  is  one  case  from  the  Supreme  Court 
of  Virginia,  cited  by  plaintiff,  and  relied  on  to 
sustain  the  right  of  action  in  the  executor.  It 
is  the  case  of  Lee  t.  Cooke's  Executor,  reported 
in  Gilmer,  331.  This  was  an  action  for  mesne 
profits  of  land  which  had  been  recovered  in 
ejectment.  After  issue  made  up  in  the  cause, 
the  defendant  died.  At  a  subsequent  term  of 
the  court  the  executors  appeared  by  attorney, 
and  the  cause  was  continued.  At  the  term  next 
ensuing,  the  cause  was  directed  to  be  struck  off 
the  docket,  the  court  thinking  that  the  action 
abated  by  the  death  o.'  the  defendant. 

This  decision  was  reversed  by  the  Supreme 
Court,  the  latter  tribunal  being  of  the  opinion 
that  the  case  was  within  the  equity  of  the  64th 
•ection  of  the  Virginia  Statute,  chap.  104, 1  Bev. 
Co.  390,  and  that  the  action,  so  far  at  least  as 
regarded  the  mesne  pi>ofits,  did  not  die  with  the 
testator.  The  case  is  very  succinctly  given  in 
the  report,  and  is  accompanied  with  no  argu- 
ment showing  explicitly  the  grounds  on  which 
it  was  contested.  It  may  have  been  regarded 
by  the  Supreme  Court  as  resting  upon  an  im- 
plied obligation  or  assumption,  to  pay  or  ac- 
count for  profits,  ascertained  by  the  judgment 
in  ejectment  to  belong  to  the  plaintiff,  and 
therefore  as  partaking  essentially  of  the  char- 
acter of  a  contract.  Or,  if  in  any  sense  the 
right  of  action  could  be  understood  as  arising 
from  the  asportation  by  the  defendant,  it  must 
be  by  such  an  acceptation  of  the  phrase  as  will 
apply  it  tu  the  mesne  profits  specifically,  as 
being  personal  property  belonging  to  the  plain- 
tiff, and  actually  injured  by  the  testator  of 
the  defendant  in  his  lifetime.  If  more  than 
this  is  sought  to  be  deduced  from  the  case  of 
Lee  T.  Cooke's  Executors,  the  attempt  would 
bring  the  case  in  conflict  with  that  of  Harris 
V.  Crenshaw,  and  with  the  opinion  of  Green, 
Justice,  in  the  case  of  Thweatt's  Administrator 
T.  Jones'  Administrator,  both  more  recent  in 
point  of  time,  as  well  as  more  explicit  in  their 
interpretation  alike  of  the  English  Statute  and 
that  of  Virginia. 

In  cases  analogous  to  the  one  before  us,  or 
which  rather  must  be  viewed  as  identical  in 
their  essential  features,  the  principles  hereinbe- 
fore deduced  from  the  laws  and  decisions  of 
Virginia  have  been  Birectly  affirmed.  Thus  in 
234*]  the  case  of  Coker  v.  *Crozier,  Ala,  369, 
it  was  ruled  that  in  an  action  on  the  case  for  a 
fraud  committed  in  the  exchange  of  horses,  up- 
on the  death  of  the  defendant  the  suit  could 
not  be  revived  against  his  personal  representa- 
tive, the  rule  of  the  common  law  forbidding 
such  revival,  and  there  being  no  Statute  of 
the  State  to  authorize  it. 

The  case  of  Read  v.  Hatch,  19  Pick.  47,  bears 
A  still  stronger  resemblance  to  the  case  before 
HH  than  that  just  cited  from  the  Supreme 
Court  of  Alabama.     So  exact,  indeed,  is  this 


resemblance,  that  it  might  with  justice  be  said 
of  the  case  of  Read  v.  Hatch,  in  comparison 
with  this  under  our  consideration,  mutato 
nomine  historia  narratur  de  te.  The  former 
was  an  action  for  fraudulently  recommending 
a  trader  as  in  good  credit,  by  means  whereof 
the  plaintiff  was  induced  to  sell  him  goods  on 
credit,  and  thereby  sustained  damage.  'I'his  ac- 
tion was  founded  on  the  7th  section  of  the  03d 
chapter  of  the  Revised  Statutes  of  Massachu- 
setts, which  provides  that  actions  of  trespasi 
and  trespass  on  the  case,  for  damage  done  to 
real  or  personal  estate,  shall  survive.  Fending 
the  suit  the  defendant  died,  and  the  plaintiff 
moved  to  cite  in  his  administrator.  Shaw, 
Chief  Justice,  said,  in  pronouncing  the  judg- 
ment of  the  court:  "The  question  whether  the 
plaintiffs  c^n  cite  in  an  administrator,  and  pro- 
ceed with  their  action,  depends  on  Revised 
Stats,  ch.  93,  sec.  7.  It  is  contended  that  a 
false  representation,  by  which  one  is  induced 
to  part  with  his  property  by  a  sale  on  credit  to 
an  insolvent  person,  by  means  of  which  he  ia 
in  danger  of  losing  it,  is  a  damage  done  to  him 
in  respect  to  his  personal  property.  But  we 
are  of  opinion  that  this  would  be  a  forced  con- 
struction. If  this  were  the  true  construction, 
then  every  injury  by  which  one  should  be  sub- 
jected to  pecuniary  loss  would,  directly  or  in- 
directly, be  a  damage  to  his  personal  property. 
But  we  are  of  opinion  that  it  must  have  a  more 
limited  construction,  and  he  confined  to  dani> 
age  done  to  some  specific  personal  estate  of 
which  one  may  be  the  owner.  A  mere  fraud 
or  cheat,  by  which  one  sustains  a  pecuniary 
loss,  cannot  be  rq^arded  as  a  damage  to  per- 
sonal estate.  The  action  is  abated  at  common 
law,  and  not  surviving  by  force  of  the  Stat- 
ute, must  be  deemed  to  stand  abated." 

Upon  full  consideration  of  the  statutes  of 
Virginia,  and  of  the  interpretation  placed  by 
the  courts  of  that  State  upon  those  statutes, 
and  of  every  analogy  which  can  be  applied 
from  similar  provisions  elsewhere,  we  ate  of 
the  opinion,  that  in  the  Circuit  Court  thLt  ac- 
tion did  not  survive  the  death  of  the  defend- 
ant, but  abated  upon  the  occurrence  of  that 
event;  and  we  order  it  to  be  certified  accord- 
ingly to  the  Circuit  Court,  in  reply  to  the  cer- 
tificate of  division. 


THB  UNITED  STATES  Ex  relatione  BEVKR- 
LY  TUCKER,  Pl'ff  in  Err., 

V. 

A.  G.  SEAMAN,  Superintendent  of  Publie 
Printing. 

(See  S.  a  17  How.  22S-231.) 

Mandamus — ^when  can  issue  to  public  oflSoer. 

Tbe  Circuit  Court  of  the  District  o(  Columbia 
csDDot  Issue  the  writ  of  mandamus  to  an  offlcer  of 
the  Kovernment  In  Washington  In  a  case  where 
discretion  and  Judgment  are  to  tie  exercised  br 
the  offlcer. 

It  cnn  be  fjranted  only  where  the  act  to  be  done 
Is  merely  ministerial,  and  tbe  relator  Is  without 
any  other  adeouate  remedy. 

Such  court  should  not  Interfere,  by  this  summary 
process,  In  controverales  between  officers,  In  thefr 
respective  employments,  whenever  differences  of 
opinion   as  to  their  respective  rights  arise. 

If  such  differences  cannot  be  adjusted  by  tbe  au- 
thorities under  which  they  are  acting,  an  action  at 


Note. — Mnndnmns,    when    proper    remedy    and 
when  not — see  note,  30  L.  cd.  D.  8.  1«0. 
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law  woold  be  an  adeqaatc  remedy  for  any  Injur; 
jMtilneJ 

Tlw  rule  applied  to  tba  diatrlbaUon  of  pabUe 
prlotlag,  hr  tba  Superintendent. 

Atgned  Feb.  28,  1855.    Decided  Mar.  8,  1856. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia,  hold- 
iia  in  and  for  the  County  of  Washington. 

This  was  an  application  in  the  Circuit  Court 
for  the  District  of  Columbia  for  a  mandamus 
against  Seaman,  (o  compel  the  delivery  of  a 
certain  document  to  him,  aa  Printer  to  the  Sen- 
ate to  be  printed.  The  court  refused  the  man- 
damus prayed  for,  whereupon  the  petitioner 
lirou^t  the  case  here  on  a  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  cotirt. 

Uessrs.  Samuel  Chilton  and  KeTerdy  Johnson 
for  plaintiff  in  error. 

Mr.  C.  Cnshinc  Atty.-Gen.,  for  the  defendant 
in  error. 

1.  The  (Srcuit  Court  had  no  power  to  grant 
the  mandamus  asked  for. 

Melntire  ▼.  Wood,  7  Cr.  604;  Smith  t.  Jack- 
son, 1  Paine'a  C.  C.  453,  445;  M'Clung  ▼.  Silli- 
man,  6  Wheat.  698;  I  Kent's  Com.  322,  331; 
V.  8.  V.  Worrall,  2  Dall.  384;  U.  S.  v.  Hudson, 
7  Cr.  32;  U.  S.  v.  Coolidge,  1  Wheat.  416. 

2.  The  duties  devolved  upon  Seaman  are  not 
those  of  a  mere  ministerial  character,  and 
therefore  the  Circuit  Court  had  no  authority  in 
rchtion  to  them.  A  decision  on  such  questions 
i»  not  reviewable,  nor  subject  to  the  control  of 
the  Circuit  Court. 

Decatur  v.  Paulding,  14  Pet.  497;  Brashear 
v.  Mason,  6  How.  92;  Qoodrich  v.  Guthrie,  17 
How.  284;  McElrath  v.  Mcintosh,  1  Law  Rep. 
N.  S.  390;  Worthington  v.  Bicknell,  1  Bland, 
Ch.  188;  Pascault  v.  The  Commissioners  of 
Baltimore,  1  Bland,  Ch.  684;  Bordley  t.  Lloyd, 
I  Harr.  ft  McH.  27 ;  Runkle  r.  Winemiller,  4 
Harr.  &  McH.  429;  EUicott  v.  The  Levy  Court, 
E  &  J.  184;  Williamson  v.  Carman,  1  0.  &  J. 
181 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

The  defendant  in  error,  at  the  times  herein- 
after mentioned,  was,  and  still  is.  Superintend- 
ent of  Public  Printing  of  the  two  houses  of 
Goagrets;  and  the  relator  Printer  to  the  Sen- 
ate, and  O.  A.  P.  Nicholson  Printer  to  the 
Boose  of  Representatives. 

By  the  Act  of  August  26,  1852,  it  is  made 
the  duty  of  the  Superintendent  to  receive  from 
the  Secretary  of  the  Senate,  and  the  clerk  of 
the  House  of  Representatives,  all  matter  or- 
dned  by  Congress  to  be  printed,  and  to  deliver 
it  to  the  public  printer  or  printers.  And  the 
12th  section  provides,  that  when  any  doonment 
ihall  be  ordered  to  be  'printed  by  both  houses 
of  Congresa,  the  entire  printing  of  sueh  doc- 
tiaients  shall  be  done  by  the  Printer  of  that 
house  which  first  ordered  the  printing. 

On  the  31st  of  January,  1864,  the  Commis- 
•ioiier  of  Patents  communicated  to  the  Senate 
that  portion  of  his  annual  report  for  186-*i 
whiek  relates  to  arts  and  manufactures,  which 
that  body  on  the  same  day  ordered  to  be  print- 
ed. And  on  the  following  day,  it  was  com- 
■nmicated  to  the  House  of  Representatives,  who 
pasMd  a  simibur  order.  This  communic»tioB 
»Ii.cd. 


was  delivered  by  the  Superintendent  to  the  re- 
lator. 

On  the  20th  of  March,  1854,  the  Commission- 
er communicated  to  both  houses  the  agricul- 
tural portion  of  his  report,  which  each  house  on 
the  same  day  ordered  to  be  printed — the  order 
of  the  House  of  Representatives  being,  it  is  ad- 
mitted, first  made. 

The  relator  claimed  that  the  report  of  the 
Commissioner  of  Patents  was  but  one  docu- 
ment, within  the  meaning. of  the  Act  of  Con- 
gress above  referred  to,  and  that  by  virtue  of 
the  order  of  the  Senate  of  the  31st  of  .lanuary, 
1864,  he  was  entitled  to  'the  printing  of  [*930 
the  agricultural  portion  of  the  report,  although 
the  printing  of  this  part  was  first  ordercd*by 
the  House  of  Representatives.  The  Superin- 
tendent, however,  refused  to  deliver  it,  and  the 
relator  thereupon  applied  to  the  Circuit  Court 
for  the  District  of  Columbia  for  a  mandamus, 
to  compel  the  delivery.  That  court  was  of 
opinion  that  it  had  not  jurisdiction  of  the  ease, 
and  refused  the  mandamus;  and  this  writ  of 
error  is  brought  by  the  relator. 

The  power  of  the  Circuit  Court  of  this  dis- 
trict to  issue  writs  of  Mandamus  to  an  officer 
of  the  government  in  Washington,  has  frequent- 
ly been  the  subject  of  discussion  in  this  court. 
It  was  before  the  court  in  Kendall  v.  U.  S.  12 
Pet.  624;  in  Decatur  v.  Paulding,  14  Pet.  497; 
in  Brashear  v.  Mason,  S  How.  92;  and  again 
in  Goodrich  v.  Guthrie,  at  the  present  term. 
The  rule  to  be  gathered  from  all  of  these  cases 
is  too  well  settled  to  need  further  discussion. 
It  cannot  issue  in  a  case  where  discretion  and 
judgment  are  to  be  exercised  by  the  officer, 
and  it  can  be  granted  only  where  the  act  re- 
quired to  be  done  is  merely  ministerial,  and 
the  relator  without  any  other  adequate  rem- 
edy. 

Now,  it  is  evident  that  this  case  is  not  one  in 
which  the  Superintendent  had  nothing  to  do 
but  obey  the  order  of  a  superior  authority. 
He  had  inquiries  to  make  before  he  could  exe- 
cute the  authority  he  possessed.  He  must  ex- 
amine evidence;  that  is  to  say,  he  must  ascer- 
tain in  which  house  the  order  to  print  was  first 
passed.  He  may,  it  is  true,  generally  obtain 
this  from  the  journals  of  the  two  houses,  but 
yet  he  must  examine  them  and  compare  the 
dates  of  the  orders;  and  in  this  particular  case 
it  may  even  have  been  necessary  to  take  oral 
testimony  before  he  could  determine  the  fact 
of  priority,  as  the  order  was  passed  in  each 
house  on  the  same  day.  And  after  he  had 
made  up  his  mind  upon  this  fact,  it  was  still 
necessary  to  examine  into  the  usages  and  prac- 
tice of  Congress  in  marking  a  communication 
in  their  proceedings  as  a  document,  and  to 
make  up  his  mind  whether  separate  communi- 
cations upon  the  same  subject,  or  on  different 
subjects  from  the  same  office,  when  made  at 
different  times,  were  according  to  the  usages 
and  practice  of  Congress,  described  as  one  docu- 
ment, or  different  documents,  in  printing  and 
publishing  their  proceedings.  He  was  obliged, 
therefore,  to  examine  evidence,  and  form  his 
judgment  before  he  acted,  and  whenever  that  is 
to  be  done,  is  not  a  case  for  mandamus. 

Nor  is  there  any  reason  of  public  policy  or 
individual  right  which  requires  that  this  rem- 
edy should  be  extended  beyond  its  legitimate 
bounds,  in  order  to  embrace  cases  of  this  de- 
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scription ;  for  it  would  embarrass  the  operations 
231*]  of  the  Legislative  and  Executive  'De- 
partments of  the  government,  if  the  court  of 
this  district  was  authorized  to  interfere,  by 
this  summary  process,  in  controversies  between 
officers,  in  their  respective  employments,  wlien- 
evcr  differences  nf  opinion  as  to  their  respec- 
tive rights  may  arise.  If  these  differences  can- 
not be  adjusted  by  the  authorities  under  which 
they  are  acting,  an  ordinary  action  at  law 
would  be  an  adequate  remedy  for  any  injury 
sustained. 

It  seems  to  be  supposed  that  the  case  of  Ken- 
dall T.  U.  8.  justified  this  application;  but  it  is 
altogether  unlike  it.  The  award  of  the  Solic- 
itor«f  the  Treasury,  in  that  case,  was  an  offi- 
cial act;  he  was  the  officer  appointed  by  Act  of 
Congress  to  settle  that  account,  and  determine 
the  amount  of  credit  to  which  Stokes  was  en- 
titled, if  to  any;  and  all  that  the  Postmaster- 
General  was  required  to  do  was  to  enter  it  in 
the  books  of  the  Department  when  reported  to 
him  by  the  Solicitor  of  the  Treasury.  He  was 
merely  to  record  it.  His  duty  under  that  Act 
of  Congress  was  like  that  of  a  clerk  of  a 
court,  who  is  required  to  record  its  proceed- 
ings; or  of  an  officer  appointed  by  law  to  re- 
cord deeds,  which  a  party  has  a  right  by  law  to 
?lacc  on  record;  or  of  the  Register  of  the 
reasury  of  tlie  United  States  to  record  ac- 
counts transmitted  to  him  by  the  proper  ac- 
counting officers  to  be  recorded.  The  duty  in 
such  cases  is  merely  ministerial ;  as  much  so  as 
that  of  a  sheriff  or  marshal  to  execute  the 
process  of  a  court. 

This  was  the  point  decided  in  Kendall  ▼. 
U.  S.,  and  the  subsequent  cases  have  all  been 
decided  upon  the  same  principles.  They  are 
in  no  degree  in  conflict  with  it;  on  the  con- 
trary, they  have  followed  it. 

But  the  case  before  us,  for  the  reasons  above 
stated,  is  unlike  that  of  Kendall  t.  U.  S.  and 
the  Circuit  Court  were  right  in  refusing  the 
mandamus.  The  judgment  must  therefore  be 
affirmed. 

Affirmed  with  costs. 


ALEXANDER  DENNISTOUN,  John  Dennis- 
toun,  Wm.  Craig  Mylne,  and  William  Wood, 
Partners  under  the  style  of  A.  Dennistoun  & 
Co.,  PIffs.  in  Er., 

V. 

ROGER  STEWART. 

(See  S.  C.  17  How.  606-608.) 

Protest — slight  error  in  copy  of  note  will  not 
vitiate. 

A  protest  of  a  bill  of  exchange  was  Indorsed  on 
a  copy  of  a  bill  ogreelnB  Id  every  particular  with 
the  orlglnnl  hill  except  that  "And  K.  Byrne"  wan 
written  "Chas  Byrne."  Held  thnt  the  variance  In 
the  ropy  of  the  bill  could  not  mislead,  and  was 
Immaterial,  and  the  protest  was  good. 

RIlRht  mistakes,  or  variances,  of  letters,  or  even 
words,  when  the  substance  Is  retained,  cannot  and 
ought  not  to  vitiate  the  protest 

Argued  Mar.  1,  1855.         Decided  Mar.  8,  1855. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Alabama. 
This  suit  was  brought  in  the  Circuit  Court 
ot  the  United  States  for  the  Southern  District 
taa 


of  Alabama,  by  the  plaintiffs  in  error,  on  a  cer- 
tain bill  of  exchange. 

The  trii^I  below  having  resulted  in  a  verdict 
and  judgment  for  the  defendant,  the  plaintiffs 
brought  the  case  here  on  a  writ  of  error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Mr.  P.  Phillipo,  for  the  plaintiffs  in  error: 

Misdescriptions  of  notes  and  bills  in  notices 
of  protest  which  do  not  and  could  not  mislead 
the  party,  will  not  exonerate  him  from  respon- 
sibility. The  language  of  this  court  in  the  case 
of  Mills  V.  Bank  of  U.  S.  11  Wh.  *36,  is:  "The 
objection  of  misdescription  may  be  disposed  of 
in  a  few  words.  It  cannot  for  a  moment  be 
maintained  that  any  variance,  however  imma- 
terial, is  fatal  to  the  notice.  It  must  be  such  a 
variance  as  conveys  no  suflficient  knowledge  to 
the  party  of  a  particular  note  which  has  been 
dishonored.  If  it  does  not  mislead  him,  if  it 
conveys  to  him  the  real  fact  without  any  doubt, 
the  variance  cannot  be  material,  either  to 
guard  his  rights  or  avoid  his  responsibility. 

See,  also.  Bay  ley  on  Bills,  253;  Smith  ▼. 
Whiting,  12  Mass.  6;  Mormon  t.  Bank  of  Ala- 
bama, 6  Port.  353;  Reedy  v.  Seixaa,  2  Johns. 
Cas.  337;  Bank  of  Rochester  t.  Gould,  9  Wend. 
279;  Croker  T.  Gestchell,  23  Ohio,  399;  Tobey 
V.  Lennig,  14  Pa.  St.  483. 

>  The  relative  materiality  of  the  protest  and 
the  notice,  is  shown  by  the  fact  that  the  omis- 
sion to  state  the  former  in  the  declaration,  can- 
not be  taken  advantage  of  under  a  general  de- 
murrer; while  omitting  to  state  demand  and  re- 
fusal is  bad  after  verdict. 

1.  Dane's  Abr.  Bills  Exch.  ch.  20,  art.  11, 
sees.  9,  3;  3  Johns.  202;  Doug.  679,  683,  684; 
Murray  t.  Clayborn,  2  Bibb.  301. 

Mr.  Justice  Giier  delivered  the  opinion  of 
the  court: 

The  plaintiffs  declared  against  the  defendant 
as  drawer  of  a  bill  of  exchange  by  the  name 
and  style  of  James  Reid  &  Co.,  of  which  the 
following  is  a  copy: 

"Mobile,  Sept.  9,  I860. 
No.  £4,417  148  lid.  sfg. 

Sixty  days  after  sight  of  this  first  of  ex- 
change (second  and  third  unpaid),  pay  to  the 
order  of  ourselves,  in  London,  £4,417  148.  lid. 
st'g.  value  received,  'and  charge  the  ['ttO? 
same  to  account  of  1,058  bales  cotton  per 
•Windsor  Castle.' 

Your  obedient  servants, 

Pr.  pro  James  Reid  &  Co., 
Wm.  Moult,  Jr. 
To  Hy.  Gore  Booth,  Esq.,  Liverpool. 

Acceptance  across  the  face  of  the  bill. 

Seventh  October,  1850.  Accepted  fcH:  two 
thousand  five  hundred  and  seventy-one  pounds 
eighteen  shillings  and  seven  pence,  being  bal- 
ance unaccepted  for  acpt.  1,058  bf.  cotton,  pr. 
Windsor  Castle,  payable  at  Glyn  &  Co. 

Pr.  pro.  Henry  Gore  Booth, 
And.  E.  Byrne. 
Due  9  Decern. 
Indorsed: 
Pay  Messrs.  A.  Dennistoun  &  Co.,  or  order. 
Pr.  pro  James  Reid  &  Co., 
Wm.  Moult.  Jr." 
After  reading  this  bill  with  its  indorsements, 
the  plaintiff  offered  in  evidence  a  regular  pre- 
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t«at,  fndoned  on  a  copy  of  a  bill  agrreeing  in 
every  particular  with  the  above,  except  that 
for  "And.  E.  Byrne"  was  written  "Chas.  Byrne." 
The  defendant  objected  to  the  reading  of  the 
protest  IB  evidence,  because  it  did  not  describe 
the  bill  of  exchange  produced  by  the  plaintiiTs, 
but  a  different  bill.  The  court  sustained  this 
objection  and  excluded  the  protest  from  the 
jury,  which  is  the  subject  of  the  first  bill  of 
exceptions. 

A  protest  is  necessary  by  the  custom  of  mer- 
diants  in  case  of  a  foreign  bill,  in  order  to 
charge  the  drawer.  It  is  defined  to  be  in  form 
"a  solemn  declaration  written  by  the  notary 
under  a  fair  copy  of  the  bill,  stating  that  the 
payment  or  acceptance  has  been  demanded  and 
refused,  the  reason,  if  any,  assigned,  and  that 
the  bill  is  therefore  protested." 

A  copy  of  the  bill,  it  is  said,  should  be  pre- 
fixed to  all  protests,  with  the  indorsements 
transcribed  verbatim.  1  Pardess.  444;  Chit. 
Bills,  458. 

However  stringent  the  law  concerning  mer- 
cantile imper,  with  regard  to  protest,  demand 
and  notice  may  appear,  it  is  nevertheless 
founded  on  reason  and  the  necessities  of  trade. 
It  exacts  nothing  harsh,  unjust  or  unreasona- 
ble. A  protest,  though  necessary,  need  only 
be  noted  on  the  day  on  which  payment  was  re- 
fused. It  may  be  drawn  and  completed  at  any 
time  before  the  commencement  of  the  suit,  or 
even  before  the  trial,  and  consequently  may  be 
amended  according  to  the  truth,  if  any  mis- 
take has  been  made. 

•08»]  'The  copy  of  the  bill  is  connected  with 
the  instrument  certifying  the  formal  demand 
by  the  public  officer  as  the  easiest  and  best 
mode  of  identifying  it  with  the  original.  Mer- 
cantile paper  is  generally  brief,  and  without  the 
verbiage  which  extends  and  enlarges  more  for- 
mal le^l  instruments.  Hence,  it  is  much  easi- 
er to  give  a  literal  copy  of  such  bills,  than  to 
attmpt  to  identify  them  by  any  abbreviation 
or  description.  The  amount,  the  date,  the  par- 
ties and  the  conditions  of  the  bill,  form  the 
sobstanoe  of  every  such  instrument.  Slight 
miitakes,  or  variances  of  letters,  or  even  words, 
when  the  substance  is  retained,  cannot  and 
ought  not  to  vitiate  the  protest.  A  lost  bill 
may  be  protested,  when  the  notary  has  been 
famished  with  a  suiBcicnt  description,  as  to 
date,  amount,  parties,  etc.,  to  identify  it. 

In  indictments  for  forgery  it  is  not  sufficient 
to  state  the  "substance  and  effect"  of  the  in- 
itnunent;  it  must  be  laid  according  to  the 
"tenor"  or  exact  letter;  but  the  law  merchant 
demands  no  such  stringency  of  constructicm. 
The  sharp  criticism  indulged  when  the  life  of 
I  prisoner  is  in  jeopardy  cannot  be  allowed  for 
the  purpose  of  eluding  the  payment  of  just 
Jebts. 

It  is  unnecessary  that  a  copy  of  the  protest 
slionld  be  included  in  the  notice  of  the  drawer 
and  indorsers.  The  object  of  notice  is  to  in- 
form the  party  to  whom  it  is  sent  that  payment 
hu  been  refused  by  the  maker,  and  that  he  is 
beld  liable.  Hence,  such  a  description  of  the 
note  as  will  give  sulTicient  informntion  to  iden- 
tify it,  is  all  that  is  necessary.  \\'hat  was  said 
by  Mr.  Justice  Story  in  delivering  the  opinion 
of  this  court  in  Mills  v.  The  Bank  of  the  Unit- 
fi  States,  with  regard  to  variances  and  mis- 
1  Ukt*  in  notices,  will  equally  apply  to  protests: 
IS  L.  ed. 


"It  cannot  be,  for  a  moment,  maintained  that 
every  variance,  however  '  immaterial,  is  fatal. 
It  must  be  such  a  variance  as  conveys  no  suffi- 
cient knowledge  to  the  party  of  the  particular 
note  which  has  been  dishonored.  If  it  does 
not  mislead  him,  if  it  conveys  to  him  the  real 
fact,  without  any  doubt,  the  variance  cannot 
be  material,  either  to  guard  his  rights  or  avoid 
his  responsibility." 

In  the  case  before  us  the  protest  had  an  ac- 
curate copy  of  every  material  fact  which  could 
identify  the  bill — the  date,  the  place  where 
drawn,  the  amount,  the  merchandise  on  which 
it  was, drawn,  the  ship  by  which  it  was  sent, 
the  balance  on  the  cotton  for  which  it  was  ac- 
cepted, the  names  of  drawers,  acceptor,  in- 
dorsers; in  fine,  everything  to  identify  the  biU. 
The  only  variance  is  a  mistake  in  copying  or 
deciphering  the  abbreviations  and  flourishes 
with  which  the  christian  name  of  the  accept- 
or's agent  is  enveloped.  The  abbreviation  of 
"And."  has  been  mistaken  for  Chas.,  and  the 
middle  letter  "£."  omitted.  The  omission  of 
the  middle  letter  would  not  vitiate  a  declara- 
tion or  indictment.  Nor  could  the  mistake  mis- 
lead any  person  as  to  the  identity  of  the  instru- 
ment described. 

*We  are  of  opinion,  therefore,  that  [*tt09 
the  objection  made  to  this  protest,  "that  it 
does  not  describe  the  bill  of  exchange  produced, 
but  a  different  bill,"  is  not  true  in  fact,  and 
should  have  been  overruled  by  the  court. 

This  renders  it  unnecessary  for  us  to  notice 
the  offer  of  testimony  to  prove  the  identity, 
which  was  overruled  by  the  court. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  venire  de  novo  awarded. 

The  judgment  of  the  Circuit  Court  reversed, 
with  costs,  and  cause  remanded  to  the  said  Cir- 
cuit Court,  with  directions  to  award  a  venire 
facias  de  novo. 


JACK  T.   GRIFFIN  and   Wife.   Plaintiffs   in 
Error, 

V. 

JAMES  Y.  REYNOLDS. 

(See  S.  C.  17  How.  009-612.) 

Action  on  covenant  of  warranty — evidence- 
damages — wife  of  grantor  not  liable  on  cov- 
enant— misjoinder. 

In  an  action  for  breach  of  roTcoant  of  warranty 
In  deed,  a  judgment  and  execution.  In  a  suit  In 
ejectment  for  the  land,  commenced  a  few  days 
after  the  date  of  the  deed,  aKalnat  plaintiff's 
irrnntor,  and  which  resulted  In  a  Judgment  BKalnit 
bim,  which  waa  followed  by  a  writ  of  posseaalon 
which  was  returned  executed,  Is  evidence  to  estal)- 
lish  the  existence  of  an  outstanding  paramount 
title  at  tbe  date  of  the  deed;  although  the  plain- 
tiff here  was  called  by  tbe  plaintiff  in  the  eject- 
ment suit  as  a  witness. 

A  copy  of  a  deed  of  trust  from  the  records  of 
the  Probate  Court  of  Alabama,  where  It  had  been 
recorded,  was  improperly  admitted,  no  evidence  to 
account  for  the  orlgln.il  being  given,  there  being 
no  law  in   Alabama  authorizing  the  use  of  copies. 

Tbe  measure  of  damages  Is  the  loss  actually  sus- 
tained by  the  eviction  from  the  land  for  which  tbe 
title  baa  failed,  not  exceeding  tbe  conaideratloL 
paid,    Interest,   and   ezpenaes  of  suit. 

The  deed  in  which  the  warranty  was  contained 


NoTR. — Obligation  of  married  woman  as  anrety 
or  guarantor  for  her  husband  or  others.  Rights 
as  creditor  of  her  husband.  See  note  to  Bien  v. 
Heath,  12  L.  ed.  C.  S.  416. 
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was  proper  cTldence,  It  havinc  been  dnly  oAnowl- 
edged,  and  tbe  Act  whlcb  authorizes  tbe  acknowl- 
edgment having  provided  that  It  shall  be  admitted 
In  erldence  In  courts,  without  further  proof. 

Tbe  wife  of  the  grantor  In  the  deed  containing 
the  covenant,  li  Improperly  Joined.  Sbe  could  noC 
In  Alabama,  Incur  responsibilities  for  the  title. 

But  the  objection  of  misjoinder  Is  taken  here  for 
tbe  first  time,  and  tbe  difficulty  may  be  obviated 
by  a  nolle  prosequi  In  the  court  below. 

Argued  Mar.  1,  1865.         Decided  Mar.  8,  1855. 

IN  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Mis- 
sissippi. 

This  was  an  action  of  covenant,  brought  in 
the  District  Court  for  the  Northern  District  of 
'  Mississippi,  by  the  defendant  in  error,  for  a 
breach  of  warranty  of  title.  The  first  trial  be- 
low resulted  in  a  verdict  for  the  defendant. 

At  the  second  trial  below,  the  plaintiff  ob- 
tained a  verdict  and  judgment  for  $6,387.66; 
whereupon  the  defendant  brought  the  case 
here  on  a  writ  of  error.  A  further  statement 
of  the  case  appears  in  the  opinion  of  the  court. 

Messrs.  Reverdy  Johnson,  Reverdy  Johnson, 
Jr.,  S.  Adams  and  James  Phelan  for  the  plain- 
tiff in  error: 

1.  The  transcript  of  the  deed  from  Oliver  to 
James  McCown,  trustee  for  the  Muggins  Co., 
was  improperly  admitted  in  evidence. 

Hinde  t.  Vattier,  6  Pet.  398;  Owings  t.  Hull, 
0  Pet.  607 ;  Summerville  v.  Stephenson,  3  Stew- 
art (Ala.)  271;  Thompson  v.  Ives,  11  Ala.  239. 

2.  The  record  in  the  case  of  Stoddard  and 
Murphy  v.  Ciflin,  was  improperly  admitted  in 
this  case,  as  it  was  in  evidence  that  Reynolds 
had  in  that  case  testified  to  a  material  point; 
and  as  the  charee  leaves  it  to  the  jury  to  settle 
the  question  of  Taw  as  to  the  materiality  or  im- 
materiality of  the  matter  testified  to,  the  coui't 
should  have  charged  the  jury  that  the  plaintiff 
should  show  that  his  testimony  was  not  to  a 
material  point;  the  presumption  of  law  being 
that  it  was  material. 

Case  y.  Reeve,  14  Johns.  79. 
Messrs.  A.  H.  Lawrence  and  Reuben  Davit 
for  defendant  in  error. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

The  defendant  recovered  a  judgment  in  the 
District  Court  for  damages  sustained  by  the 
breach  of  a  covenant  of  warranty  of  title  to 
land  in  Alabama,  contained  in  a  conveyance  of 
the  plaintiffs  to  him. 

To  establish  the  existence  of  an  outstanding 
paramount  title  at  the  date  of  the  conveyance, 
the  defendant  relied  upon  a  judgment  and  exe- 
cution in  a  suit  of  ejectment,  commenced  in 
Alabama  for  the  land  a  few  days  after  the  date 
of  the  deed,  to  which  the  plaintiff  (Griflin)  was 
a  defendant,  and  which  resulted  in  a  judgment 
against  him,  that  was  followed  by  a  writ  of 
possession,  which  is  returned  "executed."  It 
appears  from  evidence  that  the  defendant 
was  called  by  the  plaintiff  in  the  ejectment 
suit  as  a  witness,  though  it  is  not  clear  to  what 
fact  in  issue.  Objection  was  made  that  the 
record  of  the  suit  could  not  be  used  under  these 
circumstances.  The  District  Court  admitted 
the  record,  but  referred  it  to  the  jury  to  de- 
termine whether  his  testimony  was  material, 
and  if  so,  to  disregard  the  evidence. 


This  ruling  is  assigned  at  error.  There  are 
authorities  to  the  point  that  a  record  of  a  ver- 
dict and  judgment  cannot  be  used  in  favor  of 
one  who  has  contributed,  by  his  evidence,  to 
their  recovery,  18  Johns.  361;  4  Day,  431;  2 
Hill.  &  Cow.  notes,  6;  and  one  of  the  reasont 
assigned  for  confining  the  uae  of  iudgmoita 
to  the  parties  and  privies  to  them  is,  that  a 
stranger  may  have  produced  them  by  hit  testi- 
mony. But  the  court  is  of  opinion  that  this 
exception  to  the  general  rule,'  defining  the  par- 
ties by  whom  the  evidence  may  be  used,  would 
introduce  an  inconvenient  collateral  inquiry, 
and  that  no  practical  evil  will  result  from  main- 
taining the  general  rule  unimpaired;  and  thafr 
it  it  important  that  the  rules  of  evidence  should 
be  broad  and  well  defined. 

The  record  in  the  present  suit  should  hare 
been  admitted  without  any  reservation. 

Blakemore  v.  Glamorganshire  Canal  Co.  2 
C.  M.  &  R.   133. 

There  was  some  doubt  upon  the  trial  wheth- 
er the  issue  of  the  defendant  could  be  sus- 
tained by  this  evidence,  and  therefore  he  at- 
tempted to  prove  the  existence  of  a  paramount 
title  *in  the  lessors  of  the  plaintiff  in  ['ttll 
the  ejectment  suit.  For  this  purpose  he  proved 
that  the  land  had  belonged  to  one  Oliver,  who 
in  1838  conveyed  it  to  trustees.to  secure  certain 
liabilities  described  in  this  deed,  and  that  un- 
der this  deed  the  property  had  been  recovered; 
that  the  plaintiff's  title  came  from  Oliver,  by 
sheriflTs  deeds,  dated  in  1841,  and  was  inferior 
to  that  of  the  trustees.  To  prove  the  deed  of 
tnut,  he  introduced  a  copy  from  the  records 
of  the  Probate  Court  in  Alabama,  where  it  had 
been  recorded,  but  gave  no  evidence  to  ac- 
count for  the  original. 

At  the  date  of  the  copy  there  was  no  law  in 
Alabama  which  authorized  the  use  of  copies  in 
place  of  and  without  accounting  for  the  orig- 
inal; and  in  relation  to  deeds  of  trust,  the  Reg- 
istry Acts  of  the  State  merely  required  their 
registration  for  the  purpose  of  giving  notice, 
but  did  not  assign  any  value  to  the  record  t« 
evidence  in  courts,  nor  has  any  Statute  of  Mis- 
sissippi enlarged  the  operation  of  the  Statute 
of  AJabama  in  that  State. 

Branford  t.  Dawson,  2  Ala.  203;  5  Ala.  297; 
13  Ala.  370. 

We  think  that  this  copy  should  not  have 
been  admitted. 

The  deed  from  the  plaintiff  to  the  defendant, 
in  which  the  warranty  is  contained,  is  an  orig- 
inal and  absolute  deed,  duly  acknowledge 
and  recorded;  and  the  Act  which  authorizes 
the  acknowledgment  also  provides  that  it  shall 
be  admitted  as  evidence  in  courts  without 
further  proof. 

Clay's  Dig.  161,  sec.  1 ;  Robertson  ▼.  Kenne- 
dy.  1  Stew.  245. 

We  think  that  under  the  decisions  of  thi» 
court,  this  deed  was  properly  admitted. 

Owings  V.  Hull,  9  Pet.  607. 

The  court  was  requested  by  the  plaintifTa 
"to  instruct  the  jury  that  this  is  an  a«tion  for 
damages,  and  that  the  plaintiff  can  only  re- 
cover the  value  of  the  pa!rt  lost,  if  a  part  only 
w^as  lost  at  the  time  of  the  eviction,  in  propor- 
tion to  the  amount  he  paid,"  which  charge  wu 
refused ;  and  the  jury  was  instructed  "that  if 
the  plaintiff  had  not  lost  all  the  land  conveyed 
to  him  by  the  defendant,  then  tbe  jury  migkt 
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•How  him  tbe  average  value  of  the  part  lost, 
in  proportion  to  the  price  paid  for  the  whole. 
The  charge  given  by  the  court  ia  erroneous. 
The  measure  of  damages  is  the  loss  actually 
sustained  by  the  eviction  from  the  land  for 
whlefa  the  title  has  failed,  and  that  damages 
wonid  not  usually  be  ascertained  by  taking  the 
average  value,  though  the  recovery  could  not 
exceed  the  consideration  paid,  interest  and  ex- 
penses of  suit.  The  joinder  of  th?  wife  with 
the  husband  in  this  action  is  also  assigned  for 
error.  The  statutes  of  Alabama  authorize  the 
wife  to  bar  her  claim  to  dower  by  such  a  con- 
veyance as  this,  but  do  not  enlarge  her  power 
10  enter  into  personal  engagements  or  to  incur 
RspoDsibilities  for  the  title. 

George  v.  Gooldsby,  23  Ala.  327;  Hughes  v. 
Williamson,  21  Ala.  206. 

•IS*]  Tliere  is  a  misjoinder  of  parties..  But 
this  objection  is  taken  here,  for  the  first  time, 
and  the  difficulty  may  be  obviated  by  a  nolle 
prosequi  in  the  District  Court,  which  is  allow- 
able under  the  decisions  of  this  court. 

Minor  v.  Bank  of  Alexandria,  1  Pet.  48;  U. 
8.  V.  Leffler,  U  Pet.  86;  Amis  v.  Smith,  16 
F«t.  303. 

Judgment  reversed  and  cause  remanded. 


WILLIAM  JUDSON,  Appt, 

v. 
WILUAM  W.  CORCORAN. 

(See  S.  C.  17  How.  6I2-«1S.) 

Equity — successive    assignees — superiority    be- 
tween two  innocent  assignees. 

In  JsnaarT,  1B4S,  W.  aaslnied  to  J.  an  interest  In 
s  elalm  acalnst  Mexico.  Subsequently  tbe  whole 
claim  was  asslffned  to  C.  (wltboat  knowledge  of  J's 
lolsnineot)  oj  severab  assignments  from  W.  and 
his  assigns.  C.  prosecuted  tbe  claim  to  a  flnal 
tward.  and  was  aoUadaed  by  the  Board  of  Commis- 
sioners appointed  to  decide  on  such  claims,  to  be 
th*  legal  owner  of  tbe  amount  awarded.  J.  held 
Us  assignment  two  years  and  a  half  without  giv- 
ing any  notice  of  It,  nor  did  be  set  up  any  claim 
till  after  tbe  award  was  adludged  to  C,  and  then 
k«  sued  C.  In  equity  for  thp  Interest  assigned  to 
him.  Held;  ordinarily  the  first  assignee  bas  the 
hot  right.  An  equity  successively  assigned  In  a 
dioae  In  action  to  two  Innocent  persons,  their 
eqoltles  arc  equal.  Here  C.  having  drawn  to  his 
cqnlty  a  legal  title  to  the  fund,  the  law  must  pre- 
vail. J.  cannot  set  that  legal  title  aside  and  have 
s  decree  In  bis  favor. 
Argned  Feb.  27,  1855.     Decided  Mar.  8,  1855. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Columbia,  by  the  appellant,  to  enjoin  the  eol- 
lection  of  a  certain  award.  The  court  below 
having  entered  a  decree  dismissing  the  bill  with 
costs,  tbe  complainant  brought  the  case  here 
on  appeal. 

A  further  statement  appears  in  the  opinion 
of  tbe  court. 

Messrs.  R.  S.  Coxe  and  A.  H.  Lawrence,  for 
appellant: 

The  question  presented  on  this  record  is  a 
shgle  one.  Is  Judson,  the  appellant,  by  vir- 
tue of  the  prior  assignment  to  him,  entitled  to 
the  fund,  or  has  Corcoran,  claiming  under  sub- 
sequent conveyances,  a  superior  equity?  On 
Iteneral  principles,  priority  of  title  must  settle 
tbe  tif^t;  prior  in  tempore  prior  in  jure;  such 
is  emphatically  tbe  principle  of  equity. 
IS  Ii.ed. 


1  Story,  Eq.  Jur.  sec.  64,  D,  and  the  author- 
ities there  cited. 

The  claim  being  susceptible  of  assignment, 
it  is  submitted  on  behalf  of  the  appellant,  that 
it  passed  by  the  simple  and  single  assignment 
from  Williams  to  Judson,  in  Jan.  1845.  Near- 
ly six  months  afterwards,  Williams  makes  an- 
other conveyance  of  part  of  the  same  claim  to 
Warner,  and  in  October,  1840,  the  residue  to 
Hart.  Upon  general  principles,  the  first  must 
prevail. 

Muir  ▼.  Schenck,  3  Hill,  228;  Taylor  v.  Bates, 
5  Cow.  376;  Bradley  v.  Root,  5  Paige,  632; 
Bank  of  Mobile,  9  Ala.  045;  Jordan  v.  Black,  2 
Murphy,  30;  Van  Epps  v.  Van  Deusen,  4  Paige, 
04;  Polk  V.  Gallant,  2  Dev.  &  B.  Eq.  395. 

"Nothing  is  plainer  than  tliat  the  assignee 
can  take  only  such  interest  as  his  assignor  has 
to  transfer,  and  will  be  bound  by  the  equities 
binding  on  the  latter." 

1  White  &  Tudor's  Eq.  Cas.  236,  and  the 
numerous  authorities  there  cited. 

Messrs.  Joseph  Bradley  and  J.  M.  Carlisle, 
for  appellee: 

1.  If  the  equities  are  equal  and  there  is  no 
legal  title  or  right  to  immediate  legal  title,  in 
the  defendant,  the  court  will  interfere,  under 
the  circumstances,  to  give  effect  to  that  equity 
which  is  prior  in  time.  •% 

2.  If  the  equities  are  unequal  (and  there  is 
no  legal  title,  or  right  to  immediate  legal  title, 
in  the  defendant),  the  preference  is  constantly 
given  to  the  superior  equity. 

3.  Where  the  equities  are  equal  and  the  de- 
fendant has  either  acquired  a  legal  title,  or  is 
in  a  condition  to  call  for  it  left  alone,  a  court 
will  not  interfere. 

"In  equali  jure,  melior  est  conditio  possident- 
is," 1  Story,  Eq.  Jur.  sec.  64,  C.  64,  D.  64,  £;  2 
Sug.  Vend.  pp.  607,  608. 

Applying  these  principles,  it  is  submitted 
that  the  equities  are  not  equal;  but  that  the 
superior  equity  is  in  the  appellee,  Corcoran. 

It  is  submitted  that  appellee's  assignment  did 
not  take  effect  in  equity,  because  he  did  not  do 
all  that  could  have  been  done,  and  ought  rea- 
sonably to  have  been  done,  to  perfect  the  as- 
signment and  to  prevent  a  subsequent  assign- 
ment to  a  bona  fide  purchaser,  exercising  rea- 
sonable diligence. 

Cases  cited  in  2  White  &  Tudor's  Eq.  Cas. 
209-214;  Notes  to  Ryall  &  R.  1  Ves.  &  S.  C. 
1  Atk.;  1  Sugd.  Vend.  Perk.  ed.  1851,  p.  12; 
1  Story,  Eq.  Jur.  sec.  421,  B;  2  Story,  Eq. 
Jur.  sec.  1035,  A,  1047. 

But  if  the  eauities  were  simply  equal,  we 
have  the  legal  title  joined  with  our  equal  equity, 
and  that  is  conclusive. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

Judson  brought  this  suit  in  equity  to  recover 
$0,000  from  William  W.  Corcoran,  in  whose 
favor  a  decree  had  been  made  for  about  $15,- 
000,  by  the  Board  of  Commissioners  acting  ac- 
cording to  tbe  16th  article  of  our  Treaty  with 
Mexico  of   1848. 

Corcoran  claimed  as  assignee,  under  Brad- 
ford B.  Williams  'and  Joseph  H.  Lord,  ['BIS 
who  wore  owners  of  the  cargo  of  the  ship  Henry 
Thompson,  and  which  was  unlawfully  seized 
and  confiscated  by  the  authorities  of  Mexico. 

The   claim    having    been    presented    to    the 
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mixed  commission  under  the  convention  be- 
tween the  United  States  and  Mexico,  of  April, 
1839,  the  American  members  of  that  Board 
made  a  report  in  favor  of  the  claim;  but 
the  Mexican  commissioners  not  concurring  in 
the  opinion  of  their  colleagues,  the  case  was 
referred  to  the  umpire,  and  was  returned  by 
him  without  a  decision.  It  therefore  consti- 
tuted one  of  that  class  of  cases  embraced  in 
the  5th  article  of  the  unratified  convention  of 
the  2Uth  November,  1843,  and  which  is  referred 
to  and  incorporated  into  the  15th  article  of 
the  Treaty  of  Peace  of  Guadaloupe  Hidalgo; 
and  having  been  modified  in  some  of  its  pro- 
visions, the  ratifications  were  exchanged  on 
30th  May,  1848. 

On  the  3d  March,  1849,  an  Act  of  Congress 
was  passed  to  carry  some  of  the  provisions  of 
this  Treaty  into  effect.  Among  other  things, 
it  provided  for  the  establishment  of  a  Board 
of  Commissioners,  "whose  duty  it  shall  be  to 
receive  and  examine  all  claims  of  citizens  of 
the  United  States  upon  the  Republic  of  Mexi- 
co, which  are  provided  for  by  the  Treaty,  and 
to  decide  thereon  according  to  the  provisions  of 
the  Treaty." 

On  the  nth  of  June,  1845,  Bradford  B.  Wil- 
liams assigned  one  half  of  his  interest  in  the 
claim  in  dispute  to  E.  H.  Warner.  August  15, 
1845,  Warner  assigned  the  same  interest  to 
William  B.  Hart.  October  16,  1846,  Williams 
assigned  to  Hart  the  residue  of  his  interest. 
October  3,  1846,  Joseph  H.  Xord  assigned  to 
Hart  all  his  interest  in  the  claim.  June  18, 
1847,  Hart  assigned  the  whole  claim  to  Wil- 
liam W.  Corcoran. 

"By  these  several  assignments  (says  the  late 
Board),  the  whole  became  vested  in  the  said 
William  W.  Corcoran,  and  the  award  was 
therefore  made  in  his  favor." 

On  the  Ist  day  of  January,  1845,  Bradford 
B.  Williams  had  assigned  to  William  Judson, 
the  complainant,  an  interest  of  $6,000  of  the 
amount  of  the  suspended  claim  pronounced 
valid  by  our  Commissioners  in  1842,  with  in- 
terest from  the  date  of  the  assignment. 

From  January,  1845,'  to  June,  1847,  about 
two  years  and  a  half,  Judson  held  his  assign- 
ment, without  filing  any  notice  of  its  existence 
at  the  Department  of  State,  so  that  others 
might  have  notice  of  his  interest,  nor  did  he 
■et  up  any  pretension  until  the  assignee,  Cor- 
coran, had  prosecuted  the  claim  to  a  final 
award,  and  was  adjudged  by  the  Board  of  Com- 
missioners to  be  the  legal  owner  of  the  amount 
awarded,  and  as  legal  owner  Corcoran  is  sued. 

In  regard  to  the  preliminary  questions  raised 
614*]  at  the  bar,  it  'may  be  remarked  that 
we  have  no  doubt  the  District  Court  had  au- 
thority to  hear  and  determine  the  equities  of 
the  parties,  notwithstanding  the  judgment  in 
Corcoran's  favor  by  the  Board  of  Commission- 
ers. The  question  that  an  award  like  the 
present  is  not  conclusive  among  adverse 
claimants  was  settled  in  the  case  of  Comesys 
T.  Vasse,  1  Pet.  193,  in  1828,  and  has  not  since 
been  open. 

And  as  respects  the  validity  of  assignments 
of  claims  like  the  one  here  presented,  no  ques- 
tion can  be  raised  at  this  day,  as  such  assign- 
ments have  been  recognized  by  the  various 
Boards  of  Commissioners  and  the  oouris  of  jus- 
tice for  ninny  yours.  The  case  of  Comcgys  v. 
Vassc  also  adjudged  this  point. 
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The  contest  here  depends  on  the  meriia. 
Judson  bad  the  earliest  assignment  of  part  of 
the  amount  declared  to  be  due  to  Williams,  by 
the  two  United  States  Commissioners,  in  1842, 
to  the  extent  of  $6,000,  and  the  claim  assigned 
being  a  right  depending  on  an  equity  against 
the  government  of  Mexico,  and  assuming  that 
both  sets  of  assignments  are  alike  fair,  and 
originally  stood  on  the  same  bona  fide  footing, 
the  rule  of  necessity  is,  that  the  assignor  hav- 
ing  parted  with  bis  interest  by  the  first  as- 
signment the  second  assignee  oonld  tak« 
nothing;  and  as  he  represents  his  assignor,  is 
bound  by  the  equities  imposed  on  the  latter, 
1  White  it,  Tudor's  Eq.  Cas.  236;  and  hene« 
has  arisen  the  maxim  in  such  cases,  that  he 
who  is  first  in  time  is  best  in  right.  But  this 
general  rule  has  exceptions,  and  the  case  be- 
fore us  was  obviously  decided  in  the  court  be- 
low on  an  exception  to  the  general  rule. 

Judson  took  his  assignment  in  January,  1845, 
which  be  first  produced  in  May,  1851,  when 
this  bill  was  filed.  In  the  meantime  Corcoran 
had  got  his  assignment,  and  immediately  gave 
written  notice  of  it  to  the  Department  of  State, 
and  August  17th,  1847,  received  an  answer 
from  the  Secretary,  recognizing  the  fact  of  no- 
tice having  been  received,  and  that  it  was  filed 
with  the  documents  of  the  postponed  claim  of 
Williams  and  Lord,  appertaining  to  the  unfin- 
ished award. 

Corcoran's  assignment  was  fair,  and  accepted 
on  his  part  without  knowledge  of  Judson's; 
nor  is  the  contrary  alleged  in  the  bilL  And  as- 
suming Judson's  to  be  fair  also,  and  that  no 
negligence  could  be  imputed  to  him,  then  the 
case  is  one  where  an  equity  was  successively 
assigned  in  a  chose  in  action  to  two  innocent 
persons,  whose  equities  are  equal,  according  to 
the  moral  rule  governing  a  court  of  chancery. 
Here,  Corcoran  has  drawn  to  bis  equity  a  legal 
title  to  the  fund,  which  legal  title  Judson  seeks 
to  set  aside,  and  asks  an  affirmative  decree  in 
his  favor  to  that  effect. 

Now,  nothing  is  better  settled  than  that 
this  cannot  be  done.  The  equities  being  equal, 
the  law  must  prevail. 

•There  are  other  objections  to  the  [*«I5 
case  made  by  the  appellant,  growing  out  of 
negligence  on  his  part  in  not  presenting  his  as- 
signment and  claim  of  property  to  the  State 
Department,  so  as  to  notify  others  of  the  fact. 
The  assignment  was  held  up  and  operated  as 
a  latent  and  lurking  transaction,  calculated  to 
circumvent  subsequent  assignees,  and  such 
would  be  its  effects  on  Corcoran,  were  priority 
accorded  to  it  by  our  decree.  It  is  certainly 
true,  as  a  general  rule,  as  above  stated,  that 
a  purchaser  of  a  chose  in  action,  or  of  an 
equitable  title,  must  abide  by  the  case  of  the 
person  from  whom  he  buys,  and  will  only  be 
entitled  to  the  remedies  of  the  seller;  and  yet, 
there  may  be  cases  in  which  a  purchaser,  by 
sustaining  the  character  of  a  bona  fide  as-, 
sisnce,  will  be  in  a  better  situation  than  the 
person  was  of  whom  he  bought;  as,  for  in- 
stance, where  the  purchaser,  who  alone  had 
made  inquiry  and  given  notice  to  the  debtor, 
or  to  a  trustee  holding  the  fund  (as  in  this 
instance),  would  be  preferred  over  the  prior 
purchaser,  who  neglected  to  give  notice  of  his 
assi'mmcnt,-  and  warn  others  not  to  buy. 

The  cases  of  Dearie  v.  Hall,  and  Loveridpe  v, 
^oopcr,  3  Piusscll,   1,  60,  established   the  doc- 
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Mm  to  the  foregoing  effect  in  England ;  thejr 
were  followed  in  the  case  of  Mangles  t.  Dixon, 
UeNaugiiton  &  Gordon,  437.  And  the  same 
jirinciple  of  protecting  subsequent  bona  fide 
purehasers  of  choses  in  action,  etc.,  against 
latent  outstanding  equities,  of  which  they  luid 
ao  notice,  was  maintained  in  this  court  in  the 
ease  of  Bayley  v.  Greenleaf,  7  Wheat.  46.  That 
was  an  outstanding  vendor^s  lien,  set  up  to 
defeat  a  deed  made  to  trustees  for  the  Iienofit 
of  the  vendee's  creditors.  The  court  held  it 
to  be  a  secret  trust;  and  although  to  be  pre- 
ferred to  any  other  subsequent  equity  un- 
connected with  a  legal  advantage,  or  equitable 
advantage,  which  gives  a  superior  claim  to  the 
legal  title,  still  it  must  be  postponed  to  a  sub- 
sequent equal  equity  connected  with  such  ad- 
vantage. 

The  rule  was  distinctly  asserted  by  Chancel- 
lor Kent,  in  1817,  in  Murray  v.  Lylbum,  2 
Johns.  Ch.  442,  before  the  question  was  set- 
tled in  England,  and  before  this  court  discussed 
it,  which  was  in  1822.  And  the  same  princi- 
ple was  applied  by  the  Court  of  Appeals  of 
Virginia,  in  the  case  of  Moore  v.  Holcombe,  3 
Lei^,   507,  in   1832. 

£eond.  There  is  no  satisfactory  evidence,  as 
we  apprehend,  to  establish  the  fact  that  a 
■nlBcient  consideration  was  paid  by  Judson  to 
Williams  for  the  assignment,  on  which  the  bill 
is  founded,  to  authorize  Judson  to  set  it  up, 
and  thereby  to  postpone  Corcoran,  who  paid  a 
full  price,  as  did  those  under  whom  he  claims; 
yet  as  these  objections  depend  on  facts  pecu- 
liar to  this  cause,  we  deem  it  useless  to  criti- 
cally investigate  them,  as  the  decree  below  dis- 
missing the  bill  was  clearly  proper,  on  the  first 
and  merely  legal  ground. 
•It*]  *It  is  ordered  that  the  decree  be 
affirmed. 


IHE  SCHOONER   CATHARINE,  her  tackle, 
etc,  Starks  W.  Lewis  et  al.,  Owner*  and 
Claimant*,  Appellants, 
v. 
NOAH  DICKINSON  et  al..  Libelant*. 
(See  S.  C.   17  How.  170-178.) 

Meaanre  of  damages  of  vessel  sunk  by  collision, 
is  cost  of  raising  and  repairing  her — deduct- 
ing what  she  sold  for,  or  her  value  in  her 
disabled  condition,  from  her  sound  value,  is 
not  the  rule  of  damages — rule  of  sailing 
where  two  schooners  are  about  to  meet- 
want  of  proper  lookout  at  night,  is  negli- 
gence. 

CellMoir  Where  sunken  vessel  has  been  raised 
aad  repaired,  tbe  measure  of  damages  is  the  actual 
coat  or  raising  and  repairing  her.  so  as  to  make  ber 
•qoal  to  tbe  value  before  coIHsIod. 

Wbere  tbe  vessel  Is  abandoned,  the  damage  must 
b*  ascertained  bv  witnesses  competent  to  speak  as 
to  tbe  pmctlcabllltv  of  raising  and  repairing  her, 
and  the  expense  thereof.  This  expanse  of  rata- 
iog  and  repairing  ber  Is  tbe  measnre  of  damages. 


Non. — Measure  of  damages  In  collision.  See 
•ete  to  Bmlth  v.  Condry,  11  L.  ed.  tJ.  S.  311 ;  and 
•Me  to  Tbe  Amiable  Nanry,  4  h.  ed.  TJ.   B.   4.5(1. 

Collision.  RIgbta  of  steam  and  salting  vesacls 
with  reference  to  each  other  and  In  pasnlng  and 
meeting.    See  note  to  St.  John  v.  Talne,  13  L.  ed. 

Roiea  for  avoiding  collision,  see  notes,  14  I,. 
*i.  TJ.  8.  68 :  2.1  T,.  ed.  V.  8.  1C8 ;  3S  L.  ed.  U.  8. 
4M :  41  T..  ed.  V.  8.  lO&S. 

IS  Ii.ed. 


Deducting  what  the  vessel  In  her  disabled  state 
was  sold  for,  or  her  estimated  value  Id  such  con- 
dition, from  her  sound  value.  Is  not  tbe  rule  of 
damage. 

Where  two  schooners  are  about  to  meet,  it  ta  tbe 
duty  of  tbe  one  close-hauled  (the  other  having  tbe 
wind  free),  to  keep  on  her  course;  lulling  Into  tbe 
wind  Is  Improper,  unless  JostUled  by  special  cir- 
cumstances. 

The  want  of  a  proper  lookout,  at  night,  in  tbe 
other,    was   negligence. 

Both  vessels  being  in  fanit,  the  role  established 
to  divide  tbe  loss. 

Argued  Feb.  7,  1865.     Decided  Mar.  10,  18SS. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
york. 
The  case  is  stated  by  the  court. 
Mr.  Charles  Donohue  for  the  appellants. 
Mr.  David  Dudley  Field,  for  appellees,  cited 
St.  John  V.  Payne,  10  How.  581. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  admiralty  from  a  decree 
of  the  Circuit  (Jourt  of  the  United  States  for 
the  Southern  District  of  New  York. 

The  libel  charges,  that  on  the  night  of  tha 
21st  April,  1852,  the  schooner  San  l^uis  laden 
with  a  cargo  of  stone,  was  sailing  down  the 
coast  below  the  Bay  of  New  York,  bound  for 
Philadelphia,  and  while  off  Squam  Beach,  on 
the  Jersey  shore,  the  schooner  Catharine,  com- 
ing up  the  coast,  bound  for  the  port  of  New 
York,  then  and  there  with  great  force  and 
violence  ran  into  and  upon  her,  breaking 
through  her  side  so  that  she  soon  filled  with 
water  and  sunk.  That  The  Catharine  had  a 
fair  wind  and  ample  sea  room,  while  The  San 
Louis  was  beating  against  tbe  wind,  and  was 
inside  of  The  Catharine  and  standing  off  the 
shore.  That  The  Catharine  had  no  watch  or 
person  on  the  lookout  at  the  time  of  the  col- 
lision; and  that  it  was  occasioned  by  the  im- 
proper and  unskillful  management  of  the  per- 
sons on  board  engaged  in  navigating  her. 
That  she  luffed,  and  struck  Tbe  San  Louis 
about  midships  with  head  on. 

The  answer  of  the  respondents,  owners  of 
The  Catharine,  admit  The  San  Louis  was  sail- 
ing down  the  coast  at  the  time  and  place 
mentioned;  and  that  The  Catharine  was  com- 
ing up  the  same,  bound  for  the  port  of  New 
York;  but  deny  that  she  ran  into  The  San 
Louis;  hut  charge  that  she  ran  across  and 
afoul  of  the  bows  of  The  Catharine,  which 
occasioned  the  colliition;  that  the  wind  was  in 
a  quarter  that  enabled  The  San  Jxiuis  to  keep 
her  course  full  down  the  coast  without  keep- 
ing off  shore;  they  insist  that  The  Catharine 
hi^  the  usual  watch  set  before  and  at  the  time 
of  tbe  collision;  and  they  deny  that  it  wa* 
occasioned  by  reason  of  the  unskillfulness  or 
mismanagement  of  those  on  board  of  her,  but 
was  the  result  of  want  of  care  and  mismanage- 
ment in  navigating  The  San  Louis.  They  deny 
that  'The  Cathnrinp  luffed,  as  charged  ['174 
in  the  libel;  but  charged  that  the  San  Loui* 
luffed  and  came  across  the  bows  of  The  Cath- 
arine. 

The  District  Court  renderM  a  decree  for  the 
libelants,  and  referred  the  question  of  damage 
to  a  commissioner.    The  decree  was  affirmed  in 
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the  Circuit  Court.  The  proofs  before  the  com- 
missioner to  ascertain  the  amount  of  the  dam- 
ages consisted  principally  of  testimony  as  to 
the  value  of  The  San  Louis  previous  to  the 
collision;  and  as  to  her  estimated  value  in  her 
sunken  and  disabled  condition  in  the  water  on 
the  beach;  the  difference  constituting  the  meas- 
ure of  damages  allowed.  She  was  sold  by  one 
of  the  owners,  a  few  days  after  the  accident, 
while  lying  on  the  beach,  for  $140;  and  which, 
upon  the  weight  of  the  proofs  as  produced,  was 
her  then  estimated  worth.  Her  cargo  of  stone 
was  afterwards  taken  out  and  the  vessel 
raised  and  brought  to  the  port  of  New  York 
and  repaired.  The  expense  of  raising  and  re- 
pairing her  seems  not  to  have  been  a  subject 
of  inquiry. 

The  commissioner  reported  damages  to  the 
amount  of  $6,200,  which  report  was  confirmed. 

1.  As  to  the  damages. 

The  principle  that  appears  to  have  governed 
in  the  examination  of  the  witnesses  in  respect 
to  this  branch  of  the  case,  as  well  as  the  com- 
missioner in  arriving  at  the  amount  of  damage 
reported  to  the  court,  we  think,  upon  considera- 
tion, is  not  maintainable.  That  principle  seems 
to  have  been,  to  ascertain  from  the  opinion  of 
witnesses,  experts  as  they  are' called,  though  it 
is  not  clear  they  were  of  that  character,  the 
value  of  the  vessel  in  her  sunken  and  disabled 
condition  as  she  lay  on  the  beach  after  the  dis- 
aster, and  to  deduct  that  sum  from  the  sound 
value  before  it  occurred,  the  difference  being 
the  measure  of  the  damage;  in  other  words, 
that  the  inquiry  must  be  confined  to  the  con- 
dition of  the  vessel  at  the  time  of  the  collision, 
and  in  her  then  state;  that  the  owner  had  a 
right  to  abandon  her  as  a  total  loss,  and  look 
to  the  wrong-doer  for  compensation,  as  then 
estimated.  Acting  upon  this  view,  the  libel- 
ants sold  the  vessel,  in  her  disabled  state,  for 
what  they  could  get,  and  claimed,  and  have 
received,  the  sound  value,  less  this  amount. 

It  is  true,  that  where  a  vessel  has  been  run 
down  and  abandoned,  never  having  been  raised 
and  repaired,  but  left  to  decay  upon  the  beach, 
evidence  of  the  nature  and  character  of  that 
given  in  this  case  must  necessarily  be  admis- 
sible. That  is,  the  damages  sustained  must  be 
ascertained  by  the  testimony  of  witnesses  ex- 
perienced in  matters  of  this  kind,  who  are 
competent  to  speak  as  to  the  practicability  of 
raising  and  repairing  the  vessel,  and  of  the  ex- 
pense attendant  thereupon,  this  expense  con- 
stituting the  principal  mgredicnt  of  the  dam- 
176*]  age  proper  to  be  "allowed;  but  they 
should  be  witnesses  whose  occupations  and  ex- 
perience enabled  them  to  express  opinions  of 
the  feasibility  of  raising  the  vessel,  and  to 
make  estimates  of  the  probable  expense  of 
the  same;  and  also,  of  the  expense  of  the 
necessary  repairs,  upon  which  the  court  might 
rely  with  some  confidence  in  making  up  its 
judgment.  Loose,  general  opinions  on  the  sub- 
ject, entitled  to  very  little  more  respect  in 
the  ascertainment  of  facts  than  the  conjectures 
of  witnesses,  are  of  themselves  undeserving  of 
consideration. 

But  where  the  vessel  has  been  raised  and  re- 
paired, or  is  undergoing  repairs,  as  in  the  case 
of  The  San  Louis,  there  is  no  necessity  for  re- 
Korting  even  to  the  opinion  and  estimates  of 
experts,  as  to  the  probable  expenses,  for  as  to 
XS4 


these,  the  reasonable  expenses  incurred  in  rait- 
ing and  repairing  her  are  matters  of  fact  that 
may  be  ascertained  from  the  parties  concerned 
in  the  work.  The  libelants,  instead  of  ex- 
amination of  witnesses  as  to  their  opinion  of 
the  amount  of  the  damage  from  an  inspection 
of  the  vessel  as  she  lay  upon  the  beach,  should 
have  inquired  into  the  actual  cost  of  raising 
and  repairing  her,  so  as  to  have  made  her  equal 
to  the  value  before  the  collision.  This  would 
have  been  the  proper  mode  by  which  to  arrive 
at  an  indemnity  to  the  extent  of  the  loss 
sustained,  which  is  the  true  measure  of  dam- 
ages in  these  cases.     13  How.  101,  110. 

We  think,  therefore,  that  the  rule  adopted  in 
ascertaining  the  measure  of  damages  in  this 
case  was  erroneous. 

The  next  question  in  the  case  is  more  di£S- 
cult. 

The  New  Jersey  coast  below  Sandy  Hook 
bears  southwesterly  and  northeasterly,  along 
which  these  vessels  were  sailing.  The  wind 
was  southwesterly,  with  a  pretty  strong  breeze ; 
The  San  Louis  close-hauled,  passing  down  the 
coast,  and  The  Catharine  with  the  wind  free 
passing  up  it,  making  for  the  Hook.  There 
had  been  a  fall  of  rain  during  the  evening,  but 
between  eight  and  nine  o'clo<£,  when  the  colli- 
sion happened,  the  weather  had  partially 
cleared  up.  The  night  was  cloudy,  but  some 
stars  were  visible.  The  San  Louis  was  sailing 
at  the  rate  of  six  knots  the  hour;  and  aa  The 
Catharine  had  the  wind  free,  her  speed  must  at 
least  have  been  equal  if  not  greater. 

The  master  of  the  schooner  Goodspeed,  which 
vessel  was  in  company  with  The  San  Louis 
from  Jersey  City,  states  that  a  schooner  (which 
it  is  admitted  was  The  Catharine),  passed  him 
a  little  after  eight  o'clock,  some  quarter  of  a 
mile  to  the  windward,  heading  to  the  west- 
ward of  her  course  to  the  Hook,  which  was  in 
shore;  that  at  this  time  The  San  Louis  was 
from  three  quarters  to  a  mile  astern  of  him,  a 
little  to  windward.  The  Catharine  had  a  light; 
The  San  Louis  had  not. 

Messick,  the  lookout  on  The  San  Louis, 
states  that  he  saw  *The  Catharine  half  [*17tt 
a  mile  ahead;  he  supposes  about  half  a  point 
on  their  lee  bow,  "I  suppose,"  he  says,  "when 
I  first  saw  The  Catharine  she  was  heading  to 
the  northward.  I  sung  out  to  the  mate  at  the 
helm  to  luiT;  he  did  so,  and  brought  the  San 
Louis  into  the  wind:  that  The  Catharine  then 
lufl'ed  also,  and  ran  into  us  abaft  the  chains." 

Now,  if  the  master  of  The  Goodspeed  is  not 
mistaken,  and  he  is  an  indifferent  witness,  it  is 
diflicult  readily  to  assent  to  the  statement  of 
Messick  as  to  the  relative  position  of  the  two 
vessels;  for  if  The  Catharine  passed  The  Good- 
speed  half  a  mile  to  the  windward,  and  The 
San  Louis  was  astern,  nearly  in  the  track  of 
the  latter,  it  is  not  very  probable  that  in  the 
short  distance  she  had  to  pass  in  her  course  be- 
fore meeting  The  San  Louis,  she  had  so  far 
diverged  to  the  leeward  as  to  overcome  this 
half  mile,  and  to  have  crossed  her  track.  Tha 
vessels  must  have  met  at  least  within  half  m 
mile  from  the  point  where  The  Catharine 
passed  The  Goodspeed.  The  master  of  The 
Goodspeed  says  The  Catharine  was  not  only 
half  a  mile  to  the  windward,  but  that  she  was 
heading  to  the  west  of  her  course  to  the  Hook. 

Accordine  to  the  settled  rules  of  navigation, 
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It  WM  the  duty  of  The  San  Louis,  when  ahe 
Ant  saw  The  Catharine,  which  had  the  wind 
free^  the  beinff  eloee-hauled,  to  have  kept  on 
her  course;  the  maneuyer  of  luffing  into  the 
wind,  as  soon  as  she  saw  that  vessel,  was 
improper  and  subjects  her  to  the  charge  of  nn- 
slnllfiu  navigation,  unless  instifled  by  special 
dnnunstances  existing  'at  the  time.  Here  the 
eireumstances  tend  rather  to  aggravate  than 
jostify  the  error,  as  the  improper  maneuver 
nay  have  led  to  the  collision,  and  probably 
did,  if  The  C^tliarine  at  the  time  was  to  the 
windward. 

Williams,  the  mate  of  The  San  Louis,  who 
was  at  the  wheel,  differs  materially  in  his  tes- 
timony from  Messick.  He  states,  when  he 
flnt  saw  The  Catharine,  "lie  spoke  to  the  man 
at  the  bow;  he  said,  keep  your  course,  and  you 
will  go  clear.  I  did  keep  my  course;  asked 
the  man  at  the  bow  if  he  could  see  her;  ho 
said  that  he  could;  he  told  me  to  keep  my 
course;  I  did  not  alter  my  course;  steered  as 
dose  to  the  wind  as  I  could;  did  not  see  much 
more  of  The  Catharine  till  she  struck  us." 
He  further  states,  that  when  about  three  rods 
from  The  Catharine,  She  luffed  and  was  eom- 
iitg  into  them ;  that  he  then  put  his  wheel  down. 

If  this  account  of  the  management  of  The 
San  Louis  could  be  confidently  relied  on,  there 
would  be  no  great  difficulty  in  charging  the 
other  vessel  with  the  fault  of  the  collision. 
But  it  is  admitted  that  Messick  was  the  prop- 
er person,  under  the  circumstances,  to  give  the 
orders  to  the  mate  at  the  wheel.  Williams  him- 
self assumes  this  in  his  testimony;  and  Mes- 
177*]  sick  is  'very  particular  as  to  the  orders 
'  given.  On  liis  erow-examination  he  says:  "I 
•aw  The  Catharine  across  one  point  of  the 
bow-sprit,  inside  the  stays;  right  away  then  I 
gave  the  mate  the  order  to  luff:  he  did  it 
lig^t  away.    She  minded  her  helm  readily." 

The  difference  is  very  material;  for  whether 
fault  or  not  is  to  be  imputed  to  The  San  Louis, 
depends  upon  the  fact  whether  she  is  chargeable 
with  the  maneuver  testified  to  by  the  lookout. 
We  think,  under  the  circumstances  in  which  he 
was  placed,  his  account  of  the  transaction  is 
entitled  to  the  most  weight.  Having  given  the 
order,  and  seen  that  it  was  obeyed,  and  being 
at  the  time  in  charge  of  the  navigation  of  the 
vessel,  he  cannot  well  be  mistaken.  Even  the 
contradiction  Iwtween  the  two  witnesses  is  cal- 
culated to  cast  a  doubt  over  the  proper  man- 
agement of  the  vessel  in  the  emergency. 

The  order  to  luff,  itself,  was  a  dear  violation 
of  the  duty  of  The  San  Louis;  but,  in  this  in- 
stance, if  the  master  of  The  Goodspeed  is  not 
mistaken,  it  prolwhly  produced  the  disaster. 
As  to  The  Catharine,  we  are  not  satisfied  that 
dw  had  a  proper  lookout  on  the  vessel  at  the 
time  of  the  oollision.  The  excuse  given  is,  that 
all  hands,  a  short  time  previously,  had  been 
called  to  reef  the  sails,  and  some  evidence  is 
given  to  prove  that  this  is  customary  on  ves- 
sels of  this  description.  However  this  may  be 
in  the  daytime,  we  think  that  such  custom  or 
usage  cannot  be  permitted  as  an  excuse  for 
dis^nsing  with  a  proper  lookout  while  navi- 
gauag  in  the  night,  especially  on  waters  fre- 
quented by  other  vessels.  Under  such  eir- 
eumstances, a  eompetent  lookout  stationed  up- 
on a  quarter  of  the  vestel  affordinf;  the  best 
opportunity  to  see  at  a  distance  those  meeting 
tSIi.ed. 


her,  is  indispensable  to  safe  navigation,  and 
the  neglect  is  chargeable  as  a  fault  in  the 
navigation. 

Our  opinion,  therefore  is,  that  the  decree  be- 
low was  erroneous,  and  should  be  reversed. 

Upon  this  view  of  the  case,  it  becomes 
necessary  to  settle  the  rule  of  damages  in  a 
case  where  both  vessels  are  in  fault. 

The  Question,  we  believe,  has  never  until  now 
come  distinctly  before  this  court  for  decision. 
The  rule  that  prevails  in  the  District  and  Cir- 
cuit Courts,  we  understand,  has  been  to  divide 
the  loss.    9  Law  Rep.  30. 

This  seems  to  be  the  well-settled  rule  in  the 
English  admiralty. 

Abb.  Ship.  The  Celt,  3  Hagg.  328;  The 
Washington,  6  Jur.  1067;  The  Monarch,  1  W. 
Rob.  21;  DeVaux  v.  Salvador,  4  Ad.  &  E. 
431;  Petersfield  v.  The  Judith  Randolph;  The 
Oratava,  6  Mo.  Law  Mag.  4S;  The  DeCock,  6 
Mo.  Law  Mag.  303;  The  Friends,  1  W.  Bob.  485. 

Under  the  circumstances  usually  attending 
these  disasters,  we  'think  the  rule  de-  ['178 
viding  the  loss  the  most  just  and  equitable, 
and  as  best  tending  to  induce  care  and  vigi- 
lance on  both  sides  in  the  navigation. 

Reversed,  with  costs,  and  reiwuided  to  Cir- 
cuit Court. 


•OHARLES  MINTURN,  Appt,    [MTt 

LAFAYETTE  MAYNARD,  Gilbert  A.  Grant, 
Thomas  O.  Wells.  Lucien  Skinner,  Fred  Bill- 
ings, Charles  J.  Brenham,  Isaac  T.  Mott,  J. 
De  La  Montague,  E.  M.  Neal,  and  Thomas  L. 
Chapman. 

(See  S.  a  17  How.  477,  47&) 

Admiralty — jurisdiction,  in  action  for  balance 
of  account  by  agent  against  owner  of  vesseL 

/  The  respondrnts  were  sned  In  sdmlraltv  by  proe- 
eas  In  personam.  Tbe  libel  was  for  balance  due 
libelant,  agent  of  respondents,  owners  of  a  steaa- 
boat,  for  monej  used  to  pay  bills  for  snpplles, 
repairs  and  advertising  of  tbe  steamboat,  and  for 
commissions. 

rXHeld.  tbe  court  below  b«d  no  Jnrlsdictlon.  There 
flrnothlos  In  the  nature  of  a  maritime  contract  In 
tbe  case,  but  only  a  demand  for  balance  of  ac- 
counts for  which  the  sctlon  of  sssumpstt  in  a  com- 
mon law  court  Is  the  proper  remedy. 
4  Tbe  local  law  of  California,  which  authorises  at- 
nchment  of  vessels  for  supplies  or  repairs,  does 
not  extend  to  tbe  balance  of  accounts  between 
agent  and  principal,  who  have  never  dealt  on  the 
credit,  pledge  or  security  of  the  vessel. 

Argued  Mar.  2,  1865.    Decided  Mar.  10,  1865. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of 
California. 

The  case  is  stated  by  the  court. 

Messrs.  H.  P.  Hepburn  and  B.  J.  Brent,  tor 
appellant: 

The  accounts  filed  and  the  facts  admitted, 
show  a  cla'm  for  services  essentially  maritime. 
Tbe  Di«*rict  Court  had  iurisdiction  under  tlN 
Act  of  September  28,  1850.    Stat,  at  L.  622. 
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Snch  a  jurisdiction  in  penonam  is  dearly 
maintainable. 

The  General  Smith,  45  Wh.  443;  3  How.  673; 
7  Pet.  324;  10  Wh.  428;  11  Wh.  175;  6  How. 
441. 

Mr.  F.  B.  Cntting,  for  appellees: 

The  libel  does  not  set  forth  a  cause  of  ac- 
tion, "civil  or  maritime,"  within  the  jurisdic- 
tion of  the  court  below.  See  Act  extending 
the  judicial  system  of  the  United  States  to  Cal- 
ifornia, 0  Stat,  at  L.  621. 

The  steamer  Gold  Hunter  was  in  her  home 
port,  and  was  not  liable  by  general  maritime 
law  for  repairs  or  supplies  at  the  suit  of  mate- 
rialmen. 

The  General  Smith,  4  Wheat.  438. 

The  local  law  of  California  which  authorizes 
•ttachment  to  issue  against  steamers,  vessels 
and  boats,  for  supplies  furnished  for  their  use 
at  the  request  of  their  respective  owners,  mas- 
ters, agents  or  consignees,  does  not  extend  to 
the  commission  and  general  disbursements  of 
an  agent  or  broker  employed  by  the  owners  to 
pay  the  bills. 

Laws  of  Cal.  576;  Godeffroy  ▼.  Caldwell,  2 
Cal.  489;  McGuire  ▼.  Canal  Boat,  Kentucky, 
20  Ohio,  62. 

The  demand  stated  in  the  libel  is  not  the 
subject  matter  of  admiralty  cognizance.  The 
contract  or  engagement  of  the  appellant  was 
personally  with  the  part  owners;  his  services 
were  not  in  their  nature  maritime;  and  the 
excess  of  his  expenditures  did  not  create  any 
cause  of  action  within  the  jurisdiction  of  the 
court  below. 

Kamsay  T.  AUegre,  12  Wh.  611;  Cutler  t. 
Rae,  7  How.  729;  McDermott  v.  Owens,  1 
Wall.  Jr.  370;  Phillips  v.  Scattergood,  Gilpin, 
8;  Abb.  Sh.  106. 

The  pleadings  involve  the  stating  and  settle- 
ment of  accounts  between  the  agent  and  the 
owners,  and  without  which  the  balance  can- 
not be  ascertained;  the  court  below  had  no 
iorisdiction  of  such  a  case  even  though  the 
items  inrolved  had  related  purely  to  maritime 
affairs. 

Davis  ▼.  Childs,  Davies,  71-82;  The  Steam- 
boat Orleans  v.  Phoebus,  II  Pet  176,  183;  The' 
Apollo,  1  Hagg.  Adm.  306. 

Mr.  Jostioe  Grier  delivered  the  opinion  of 
the  eourt: 

The  respondents  were  sued  in  admiralty,  by 
process  in  personam.  The  libel  charges  that 
they  are  owners  of  the  steamboat  Gold  Hunter; 
that  they  had  appointed  the  libelant  their  gen- 
eral agent  or  broker;  and  exhibits  a  bill,  show- 
ing a  balance  of  accounts  due  libelant  for 
money  paid,  laid  out  and  expended  for  the  use 
of  respondents  in  paying  for  supplies,  repairs 
and  advertising  of  the  steamboat,  and  numer- 
ous other  charges,  together  with  commissions 
«n  disbursements,  etc.  etc. 

The  court  below  very  properly  dismissed  the 
libel  for  want  of  jurisdiction.  There  is  noth- 
ing in  the  nature  of  a  maritime  contract  in  the 
easft  The  libel  shows  nothing  but  a  demand 
for  a  balance  of  accounts  between  agent  and 
principal,  for  which  an  action  of  assumpsit,  in 
a  common  law  court,  is  the  proper  remedy. 
That  the  money  advanced  and  paid  for  re- 
spondents was  in  whole  or  in  part  to  pay  bills 
due  by  a  steamboat  for  repairs  or  supplies,  will 

sse 


not  make  the  transaction  maritime,  or  give  the 
libelant  a  remedy  in  admiralty.  Nor  doea  the 
local  law  of  California,  which  authorizes  an  at- 
tachment of  vessels  for  supplies  or  repairs,  ex- 
tend  to  the  balance  of  accounts  between  agent 
and  principal,  who  have  never  dealt  on  the 
credit,  pledge  or  security  of  the  vessel. 

The  case  is  too  plain  for  argument. 

The  judgment  of  the  Court  of  Admiralty* 
dismissing  the  libel  for  want  of  jurisdiction,  la 
affirmed  with  costs. 

Judgment  affirmed  with  costs. 


THE  UNITED  STATES,  Appellants, 

V. 

ASCHIBALD   A.   RITCHIE. 
(See  S.  C.  17  How.  625-641.) 

Mexican  land  claim — practice  in — constitution- 
ality of  law — Indian,  under  Mexican  laws, 
competent  to  hold  real  property — mission 
lands. 

Proceedlnn  before  the  Botrd  of  Commissioners 
to  settle  private  land  claims  In  California  may  be 
removed  to  the  District  Court  In  conformlt}  with 
the  provisions  of  the  Act  o(  18S2,  without  comply- 
ing wltb  the  provisions  of  the  9tb  section  of  tbe 
Act  of  1851.  ThiB  section  Is  repealed  by  the  12tli 
section  of  the  Act  of  1852. 

Tbe  flllDK  of  tbe  transcript  b;  tbe  Board,  accord- 
ing to  tbe  Act,  has  tbe  effect  of  notice  of  tbe  re- 
view by  tbe  District  Court.  Besides,  tbe  court 
may  provide  for  notice  by  Its  rules. 

Tbe' suit  In  tbe  District  Court  is  an  original  pro- 
ceeding— not  an  appeal.  Tbat  Court  bears  tbe  case 
de  novo,  upon  the  evidence  taken,  and  further  evi- 
dence, is  produced. 

Tbe  Isw  prescribing  the  transfer  to  and  rehear- 
ing by  tbe  District  Court  Is  not  unconstitutional. 
A»t  of  August  31,  1852. 

The  grantee  of  a  Mexican  land  claim,  nn  Indian, 
was,  under  the  laws  of  Mexico,  a  dtlxen  of  that 
government,  competent  to  take,  hold  and  convey 
real  property. 

It  is  no  objection  tbat  the  tract  In  question  be- 
longed to  tbe  mission  lands. 

.Hr.  Justice  Daniel  did  not  sit  In  this  cause. 

Argued  Feb.  13,  1855.    Decided  Mar.  10,  1856. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Cali- 
fornia. 

The  case  is  stated  by  the  court. 

Mr.  C.  Cuahing,  Attorney -General,  for  the 
appellant. 

[Mr.  Cushing's  brief  cannot  be  found  on  file 
or  in  the  records. — Ed.] 

Mr.  George  M.  Bibb,  for  the  appellee: 

This  court  had,  before  the  Act  of  1861,  held 
in  the  cases  of  Huidekoper's  Lessee  v.  Douelass, 
3  Cr.  1,  and  Fletcher  v.  Peck,  6  Cr.  87,  that  a 
grant  from  a  state  to  an  individual  is  a  con- 
tract, and  ought  to  be  construed  according  to 
those  well-established  principles  which  r^;ulate 
contracts  generally. 

It  had,  also,  in  relation  to  claims  to  land  in 
the  Territories  of  Louisiana  and  the  Floridas, 
derived  from  the  foreign  governments  before 
the  jurisdiction  was  acquired  by  the  United 
States,  held  principles  to  be  found  in  these 
cases,  to  wit:  Soulard  v.  U.  S.  and  Smith  y. 
U.  S.  4  Pet.  611;  U.  S.  v.  Arredondo,  6  Pet. 
714;  U.  S.  V.  Perchcman,  7  Pet.  88;  Delassus 
V.  U.  S.  9  Pet.  1.13;  Chouteau's  Heirs  v.  U.  S. 
9  Pet.  145;  Soulard's  Heirs  t.  U.  S.  10  Pet. 
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100;  Smith  r.  U.  S.  10  Pet.  320;  Strother  t. 
Iakm,  12  Pet.  410;  U.  S.  v.  Low,  16  Pet  1G2; 
U.  &  V.  Clmrke,  16  Pet.  231. 

All  these  are  applicable  in  deciding  upon  pri- 
vate daima  in  Oilifornia  under  the  Act  of 
1851. 

AH  oontractB  are  to  be  governed  by  the  law 
of  the  place  w^ere  they  are  to  be  performed. 
This  rule  is  adopted  for  the  purpose  of  carrx- 
ing  into  effect  the  intention  and  understanding 
of  the  parties. 

Strother  v.  Lucas,  12  Pet.  436;  9  Wh.  688; 
12  Wh.  167,  601;  6  Wh.  309;  6  Pet.  715,  771; 
8  Pet.  372;  10  Pet.  331,  712;  9  Pet.  146,  734. 

The  Attorney-General  alleges  the  grant  to 
Solano  to  haye  been  collusive  and  fraudulent. 

What  is  fraud! 

Lord  Coke  defines  it  to  be  a  secret  assent  de- 
termined in  the  hearts  of  two  or  more,  to  the 
defrauding  and  prejudice  of  another. 

Co.    Litt.   357. 

See,  also,  Chesterfield  v.  Janssen,  2  Ves.  Jr. 
125;  Conrad  v.  Nicoll,  4  Pet.  295,  310;  6  Pet. 
716. 

In  1842,  this  grant  was  made  by  the  Governor 
of  California  to  Solano;  then  the  United  States 
had  no  right  to  this  land,  or  to  the  jurisdiction 
of  California.  What  other  party  was  to  be  in- 
jured by  the  grant  to  Solano? 

There  are  no  pleadings  wherein  any  fraud 
has  been  charged  upon  any  person;  nor  in 
ivhich  Ritchie  has  been  charged  with  notice  of  a 
fraud;  nor  to  which  Ritchie  has  been  called  to 
answer  that  he  is  a  bona  fide  purchaser  for  a 
valuable   consideration,    without    notice. 

This  imputation  of  fraud  is  for  the  first 
tine  suggested  in  this  court  in  the  brief  for 
tne  appellants. 

Mr.  Justice  NelaoB  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia. 

The  proceedings  were  originally  commenced 
before  the  Board  of  Commissioners  to  settle 
private  land  claims  in  California,  under  the 
Act  of  Congress  of  March  3,  1851.  9  Stat,  at 
U  631. 

A  petition  was  filed  before  that  Board  by 
Ritchie  against  the  United  States,  setting  forth 
t  claim  to  a  tract  of  land  known  by  the  name 
of  "Suisun,"  situate  in  the  jurisdiction  of 
Sonoma.  County  of  Solano,  comprising  four 
aquare  Mexican  leagues  (nearly  18,000  acres), 
praying  that  the  title  might  be  confirmed.  The 
title  claimed  is  derived  from  a  grant  by  Juan 
B.  Alvarado,  Governor  of  California,  to  Fran- 
OKO  Solano,  dated   28th   Jan.    1842. 

Tbe  Commissioners,  after  hearing  the  proofs 
m  the  case,  on  the  3d  January,  1853,  ordered 
that  the  title  be  confirmed  to  the  claimants. 

On  the  10th  May,  1853,  a  transcript  of  the 
proceedings  before  the  Board,  with  their  de- 
eirion,  was  filed  with  the  clerk  of  the  United 
States  District  Court  for  the  Northern  Dis- 
trict of  California;  and  on  the  20th  Septem- 
ber, 1853,  notice  of  an  appeal  from  the  deci- 
•ion  of  the  District  Court  was  filed  with  the 
clerk  by  the  Attorney-General  of  the  United 
States. 

Farther  testimony  was  taken  in  the  case, 
tad  heard  before  the  court;  and  »t  *  special 
Aral.  Md  Mt  the  Cftr  of  Stm  Fntfichco,  on  the 


8th   of   November,   1853,   the  decision   of  the 
Board  of  Commissioners  was  confirmed. 

The  case  is  now  before  ui  on  an  appeal  from 
the  decree  of  the  District  Court. 

Objections  have  been  taken  on  the  part  of 
the  appellee  to  the  jurisdiction  of  the  District 
Court  to  hear  and  determine  the  case ;  and  also 
to  the  regularity  of  the  appeal  from  the  Board 
of  Commissioners — assuming  the  court  had  ju- 
risdiction— which  it  will  be  necessary  first  to 
notice. 

By  the  8th  section  of  the  Act  already  re- 
ferred to,  it  was  made  *the  duty  of  the  ['SSS 
Commissioners,  within  thirty  days  after  their 
decision,  to  certify  the  same,  with  the  reasons 
on  which  it  was  founded,  to  the  District  At- 
torney of  the  United  States  of  the  district  in 
which  the  decision  was  rendered.  And  by  the 
9th  section  it  is  provided  that  in  all  cases  of 
rejection  or  confirmation  of  any  claim  by  the 
Board,  it  should  be  lawful  for  the  claimant  or 
district  attorney,  on  behalf  of  the  United 
States,  to  present  a  petition  to  the  District 
Court  praying  for  a  review  of  the  decision; 
and  that  the  petition,  if  presented  by  the 
claimant,  should  set  forth  the  nature  of  the 
claim,  etc.,  together  with  a  transcript  of  the 
report  of  the  Board,  and  of  the  documentary 
and  other  evidence  on  which  it  was  founded. 
And  the  petition,  if  presented  by  the  District 
Attorney,  shall  be  accompanied  by  a  tran- 
script of  the  Board,  etc.,  and  shall  set  forth 
the  grounds  upon  which  the  claim  is  alleged  to 
be  invalid;  and  a  copy  of  the  petition  s£ill  be 
served  upon  the  opposite  party ;  and  the  party 
upon  whom  the  service  shall  be  made  shall  be 
bound  to  answer  the  same  within  the  time  pre- 
scribed by  the  Judge  of  the  District  Court, 
etc.  And  by  the  10th  section,  it  is  made  the 
duty  of  the  District  Court  to  proceed  and  ren- 
der judgment  upon  the  pleadings  and  evidence 
in  the  cause,  and  upon  such  further  evidence 
as  may  be  taken  by  order  of  the  said  court; 
and  shall,  on  the  application  of  the  party 
against  whom  the  judgment  is  rendered,  grant 
an  appeal  to  the  Supreme  Court  of  the  United 
States.  And  by  the  I2th  section,  to  entitle 
either  party  to  a  review  of  the  Board  of  Com- 
missioners, notice  of  the  intention  to  file  a  pe- 
tition in  the  District  Court  shall  be  entered 
on  the  journal  of  the  Board  within  sixty  days 
after  the  decision  of  the  claim  has  been  notified 
to  the  parties;  and  the  petition  shall  be  filed 
in  the  District  Court  within  six  months  after 
the  decision  has  been  rendered. 

The  mode  above  prescribed  for  removing  the 
rase  from  the  Board  of  Commissioners  to  the. 
District  Court  was  subsequently  changed  by 
the  12th  see.  of  the  Act  of  Congress  passed  3l8t 
August,  1852   (sess.  1 851-2,  p.  90). 

This  section  provides  that,  in  every  case  in 
which  the  Board  of  Commissioners  shall  render 
a  final  decision,  it  shall  be  their  duty  to  have 
two  certified  transcripts  of  their  proceedings 
and  decision,  and  of  the  papers  and  evidence 
on  which  the  same  were  founded,  made  out; 
one  of  which  transcripts  shall  be  filed  with 
the  clerk  of  the  proper  District  Court,  and  the 
other  transmitted  to  the  Attorney-General  of 
the  United  States;  and  the  filing  of  such  tran- 
script with  the  clerk  shall,  ipso  facto,  i>perate 
ns  an  appral  for  the  vatt^  «L^\Tv«t.  niVqxcv  Vcli^ 
decision  shall  !»«  temAeteA-,  axA  \l  *w^^  ^«\- 
sion  Bhtll  be  »gitm»i  tVe  ipnw\«  A»Vtn».xA..  \^ 
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•hftll  be  his  duty  to  file  a  notice  with  the 
clerk  of  the  coui't  within  six  months  there- 
after, of  his  intention  to  prosecute  the 
6SS*]  'appeal,  and  if  the  decision  shall  be 
against  the  United  States,  it  shall  be  the  duty 
of. the  Attorney-General,  within  six  months 
after  receiving  the  said  transcript,  to  cause 
notice  to  be  filed  with  the  clerk  aforesaid,  that 
the  appeal  will  be  prosecuted  by  the  United 
States.  And  on  the  failure  of  either  party  to 
file  such  notice  with  the  clerk,  the  appeal  shall 
be  regarded  as  dismissed. 

The  removal  of  the  proceedings  before  the 
Board  of  Commissioners,  in  this  case,  to  the 
District  Court,  took  place  in  conformity  with 
the  provisions  of  the  Act  of  1852,  and,  it  is 
urged  by  the  counsel  for  the  appellee  that  it  is 
defective  for  not  complying  with  the  require- 
ment of  the  9th  section  of  the  Act  of  18S1,  in 
respect  to  the  petition  to  the  District  Court 
therein  provided  for.  But  we  are  of  opinion 
that  the  12th  section  of  the  Act  of  1852  vir- 
tually repeals  this  section,  and  thereby  dis- 
penses with  the  petition  and  answer,  as  pre- 
liminary steps  to  the  hearing  in  the  District 
Court.  They  clearly  are  not  essential  to  the 
removal  of  the  cause,  or  perfecting  of  what  is 
called  the  appeal,  as  the  12th  section  of  the 
Act  of  1852  makes  the  filing  of  the  transcript 
returned  by  the  Commissioners  operate,  ipso 
facto,  as  an  appeal  in  favor  of  the  party 
against  whom  the  decision  had  been  rendered. 

The  filing  of  the  petition  and  answer  in  the 
District  Court,  prescribed  by  the  9th  section, 

£  resenting,  in  the  form  of  pleadings,  the  issue 
>  be  tried,  would  have  been  more  in  con- 
formity with  the  practice  of  the  courts;  but, 
looking  to  the  nature  and  character  of  the 
questions  to  be  heard  and  determined  in  these 
proceedings  before  the  court,  the  pleading* 
cannot  be  of  any  very  great  importance,  es- 
pecially as  these  questions  have  already  been 
the  subject  of  examination  by  both  parties 
before  the  Board  of  Commissioners.  The  ques- 
tion of  practice  in  the  particular  case  is  rather 
a  matter  of  form  than  of  substance. 

It  is  objected,  further,  that  the  12th  section 
of  the  Act  of  1852  makes  no  provision  for  no- 
tice to  the  party  in  whose  favor  the  decision 
has  been  rendered  by  the  Commissioners,  of 
the  appeal  to  the  District  Court,  and  that  a 
hearing  may  be  had  there,  and  the  decision  re- 
Tersed  in  his  absence.  But  he  has  notice  of 
the  appeal,  as  the  filing  of  the  transcript  by 
the  Board,  according  to  the  Act,  has  that  ef- 
fect; and  then  ordinary  diligence  will  enable 
the  party  to  be  heard  on  the  appeal.  Besides, 
the  court  has  the  power,  doubtless,  to  regulate 
the  time  of  the  hearing,  and  provide  for  rea- 
sonable notice  by  its  rulers,  so  as  to  prevent 
surprise. 

It  is  also  objected  that  the  law  prescribing 
an  appeal  to  the  District  Court  from  the  deci- 
sion of  the  Board  of  Commissioners  is  uncon- 
stitutional; as  this  Board,  as  organized,  is  not 
a  court   under  the  Constitution,   and  cannot, 
therefore,  be  invested  with  any  of  the  judicial 
powers  conferred  upon  the  iieneral  government. 
584*]     'Am.  Ins.  Co.  v.  Canter,  1  Pet.  611; 
Brenner  v.  Porter,  8  How.  235;  U.  S.  v.  Fereira, 
IS  How.  40. 
But  the  angwer  to  the  objection  is,  that  the 
'«'tjn  the  Diatriet  Court  is  to  be  retrarded  aa 
•^orfgiBMl  proceeding,  the  removal  of  tbe  trw 


script,  papers,  and  evidence  into  it  from  the 
Board  of  Commissioners  being  but  a  mode  of 
providing  for  the  institution  of  the  suit  in  that 
court.  The  transfer,  it  is  true,  is  called  an 
appeal;  we  must  not,  however,  be  misled  by  a 
name,  but  look  to  the  substance  and  intent  of 
the  proceeding.  The  District  Court  is  not  con- 
fined to  a  mere  ie-«zamination  of  the  ease  as 
heard  and  decided  by  the  Board  of  Commission- 
ers, but  hears  the  case  de  novo,  upon  the  pa- 
pers and  testimony  which  had  been  k.:ed  before 
the  board,  they  being  made  evidence  in  the 
District  Court;  and  also  upon  such  further 
evidence  as  either  party  may  see  fit  to  produce. 

In  this  respect,  the  proceeding  is  somewhat 
analogous  to  that  before  the  District  Court  un- 
der the  Act  of  Congress,  26th  Hay,  1824,  sees. 
1,  3,  (4  Stat,  at  L.  62-53),  concerning  French 
and  Spanish  grants  in  the  State  of  Missouri, 
which  had  been  previously  heard  before  a 
Board  of  Commissioners  for  confirmation.  In 
these  cases,  the  evidence  before  the  Board  was 
received  on  the  hearing  in  the  District  Court. 

This  brings  us  to  the  merits  of  the  case. 

It  appears,  from  the  evidence  in  the  case, 
that  Francisco  Solano,  from  whom  the  appellee 
derives  title,  was  in  the  possession  and  culti- 
vation of  the  land  in  question  as  early  aa  1832 
or  1833;  and  that,  on  the  16th  January,  1837, 
he  applied  for  a  provisional  grant  of  the  same, 
from  M.  6.  Vallejo,  the  military  commander 
of  the  northern  frontier  of  Upper  California, 
and  director  of  colonization.  The  proceedings 
are  as  follows: 

"To  the  Commandant-General: 

Francisco  Solano,  principal  chief  of  the  un- 
converted Indians,  and  bom  captain  of  the 
'Suisun'  in  due  form,  before  your  honor,  rep- 
resents: That,  being  a  free  man,  and  owning 
a  sufficient  number  of  cattle  and  horses  to  es- 
tablish a  rancho,  he  solicits  from  the  strict 
justice  and  goodness  of  your  honor  that  you  be 
pleased  to  grant  him  the  land  of  the  'Suisun,' 
together  with  its  known  appurtenances,  which 
are  a  little  more  or  less  than  four  square 
leagues,  from  the  'Portzuela  to  the  Salina  de 
Sucha.'  Said  land  belongs  to  him,  by  heredita- 
ry right  from  his  ancestors,  and  he  is  actually 
in  possession  of  it;  but  wishes  to  revalidate  his 
rights  in  accordance  with  the  existing  laws  of 
our  republic,  and  of  the  colonization  recently 
decreea    by    the    supreme    government. 

He,  therefore,  prays  that  your  honor  be 
pleased  to  grant  him  *the  land  which  [*SS5 
he  asks  for,  and  to  procure  for  him,  from  the 
proper  sources,  the  titles  which  may  be  neces- 
sary for  his  security,  and  that  you  will  also 
admit  this  on  common  paper,  there  being  none 
of  the  corresponding  stamp  in  this  place. 

(Signed)  Francisco  Solano. 

Sonoma,  January  16,  1837." 

"Sonoma,  January  18,  1S37. 

"The  undersigned  grants,  temporarily  and 
provisionally,  to  Francisco  Solano,  chief  of  the 
tribes  of  this  frontier  and  captain  of  the  Sui- 
sun, the  lands  of  that  name,  as  belonging  to 
him  by  natural  right  and  actual  possession. 
Said  land  is  comprehended  between  the  'Port- 
zuela and  the  Salina  de  Sucha.'  The  party  in- 
terested will  ask  from  the  governmental  of 
the  State  the  usual  titles,  in  order  to  make 
valid  Ub  T\(;ViiB  \Ti  Qouformity  with  the  new 
\  order  ot  co\oiv\ia.\,vaTu 
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He  eontinued  in  the  possession  and  occupa- 
tion down  to  1842,  when  an  application  was 
Bade  by  his  attorney,  Vallejo,  to  Juan  B.  Al- 
Tarmdo,  Constitutional  Governor  of  the  Depart- 
ment of  California,  for  a  title  in  form  to  the 
tract,  as  follows: 

"(Seal.]  To  his  Excellency,  the  Governor: 
The  undersigned,  a  resident  of  Sonoma,  re- 
•pectfully  appears  before  your  Excellency,  and 
representation  makes,  that,  in  virtue  of  the 
rights  which  belong  to  him,  as  shown  io  the 
annexed  petition  and  marginal  decree,  he  is  in 
actual  possession  of  the  land  Icnown  by  the 
name  of  'Suisun,'  together  with  its  dependen- 
cies; and  in  order  to  secure  and  legalize  said 
ownership,  he  humbly  petitions  that  your  Ex- 
cellency, in  consideration  of  the  document  re- 
ferred to,  may  be  pleased  to  grant  him  the  cor- 
responding title  of  concession,  perpetual  and 
hereditary,  of  the  aforesaid  land,  in  order  that, 
in  no  time,  may  the  petitioner  or  his  heirs  l>e 
molested  in  the  pacific  enjoyment  of  his  prop- 
erty. 

Wherefore,  your  petitioner  prays  that  your 
Excellency  will  deign  to  grant  him  the  favor 
which  he  asks  for,  he  swearing  that  he  is  actu- 
ated by  no  malice,  and  such  other  oath  as  is 
required,  etc.,  etc. 

As  attorney  of  the  petitioner, 

(Signed)  Juan  Antonio  Vallejo. 

Monterey,  January  16,  1852." 

"Monterey,  January  28,  1842. 
In  consideration  of  the  petition  at  the  be- 
ginning of  this  expediente,  the  report  of  the 
commandant-general,  and  the  merits  and  serv- 
ices  of    the    Indian    called    Francisco    Solano, 
&SS*]  rendered  *on  the  frontier  of  Sonoma,  I 
declare  him  to  be  the  owner  in  fee  of  the  place 
called  'Suisun,'  in  extent  four  square  leagues, 
and  with  the  boundaries  shown  in  the  corres- 
ponding map.     The  corresponding  patent  will 
be  made  out,  and  this  expediente  directed  to 
the  most  excellent  departmental  junta  for  its 
approbation. 

Juan  B.  Alvarado,  Constitutional  Governor 
of  the  Department  of  the  Califomias,  thus  or- 
dered, decreed  and  signed.  Of  which  I  cer- 
tify." 

And  on  the  21st  January,  1842,  the  title  in 
form  was  granted,  as  follows: 
"[Seal.]  Juan  B.  Alvarado,  Constitutional 
Goyemor  of  the  Department  of  the  Cali- 
fomias: 
Whereas,  the  aboriginal  Francisco  Solano, 
for  his  own  personal  benefit  and  that  of  his 
funily,  has  asked  for  the  land  known  by  the 
ume  of  'Suisun'  of  which  place  he  is  a  na- 
tJTC,  and  chief  of  the  tribes  of  the  frontiers  of 
Sonoma,  and  being  worthy  of  reward  for  the 
quietness  which  he  caused  to  be  maintained  by 
tut  nnchristianized  people;  the  proper  proceed- 
ings and  examinations  having  previously  been 
nude,  as  required  by  the  laws  and  regulations; 
uing  the  powers  conferred  on  me  in  the  name 
of  the  Mexican  nation,  I  have  granted  to  him 
tbe  above-mentioned  land,  adjudicating  to  him 
tke  ownership  of  it.  By  these  presents,  being 
nibJKt  to  the  approbation  of  the  most  excel- 
lent departmental  junta,  and  the  following  con- 
ditions, to  wit: 

Itt.  That  he  may  inclose  it.  without  preju- 
dice to  the  crossings,  roads,  and  servitudes,  and 
aj<gr  it  freelv  *nd  esclutivelr,  making  sueb 


use  and  cultivation  of  It  as  he  may  see  fit;  but 
within  one  year  he  shall  build  a  house,  and  it 
shall  be  inhabited. 

2d.  He  shall  ask  the  magistrate  of  the  place 
to  give  him  juridical  possession  of  it,  in  virtue 
of  this  order,  by  whom  the  boundaries  shall 
he  marked  out ;  and  he  shall  place  in  them,  be- 
sides the  landmarks,  some  fruit  or  forest  trees 
of  some  utility. 

3d.  The  land  herein  mentioned  is  to  the  ex- 
tent of  four  'sitios  de  granada  mayor*  (four 
square  leagues),  with  the  limits  as  shown  on 
tlie  map  accompanying  the  respective  expe- 
diente. The  magistrate  who  gives  the  posses- 
sion will  have  it  measured  according  to  ordi- 
nance, leaving  the  excess  that  may  result  to 
the  nation,  for  its  convenient  uses. 

4th.  If  he  shall  contravene  these  conditions, 
he  shall  lose  his  right  to  the  land,  and  it  may 
be  denounced  by  another. 

In  consequence,  I  order  that  these  presents 
be  held  firm  and  valid,  that  a  register  be  taken 
of  it  in  the  proper  book,  and  that  *it  [*5S7 
be  given  to  the  party  interested,  for  his  vouch- 
er and  other  purposes. 

Given  this  twenty-first  day  of  January,  one 
thousand  eight  hundred  and  forty-two,  a^ 
Monterey. 

(Signed)  Juan  B.  Alvarado, 

(Signed)  Manuel    Jimeno, 

Secretary." 

On  the  3d  October,  1846,  the  grant  was  ap- 
proved by  the  Departmental  Assembly,  as  fol- 
lows: 

"Most  Excellent  Sir: 

The  committee  on  vacant  lands  has  ordered 
the  expediente,  formed  at  the  instance  of  the 
Indian  (Indigena),  Francisco  Solano,  for  the 
place  known  by  the  name  of  'Suisun,'  and  being 
satisfied  that  the  proceedings  had  in  the  sail 
expediente  were  sufficient  for  the  purpose,  that 
the  superior  government  should  have  granted 
the  said  place,  offers  to  the  deliberation  of 
your  Excellency  the  following  proposition: 

The  grant  made  by  the  superior  government 
of  the  department  by  a  title  legally  issued, 
with  the  date  28th  January,  1842,  in  favor  of 
the  Indian  (Indigena),  Francisco  Solano,  of 
the  place  known  by  the  name  of  'Suisun,'  and 
situated  in  the  jurisdiction  of  Sonoma,  in 
accordance  with  the  law  18th  August,  1824, 
and  article  6  of  the  regulations  of  November, 
1828,  is  approved.  • 

Hall  of  the  committee,  in  the  City  of  Los 
Angelos,  September  29,  1845 

(Signed)  Francisco  de  la  Guerra. 

(Signed)  Marceso  Bartela." 

"Angelos,  October  3d.  1845. 

In  session  of  this  day  the  proposition  of  the 
foregoing  report  was  approved  by  the  Most  Ex- 
cellent Departmental  Assembly,  ordering  the 
original  expediente  to  be  returned  to  his  Excel- 
lency,   the    Governor,    for    suitable    purposes. 

(Signed)  Pio  Pico,  President. 

(Signed)  Augustin   Olono,   Secretary. 

On  the  same  day,  the  proper  copy  was  is- 
sued to  the  parly  interested." 

The  tract  was  duly  surveyed,  the  boundaries 
fixed  and  the  grantee  put  in  judicial  possession, 
in  conformity  with  the  conditions  of  the  f;c«.TkVt 
and  which  poBMsaion.  coTT«»^Ti<^«\.  n)\\}&  VXa 
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provisional  possession  previously  ceded  to  him 
in  1837. 

On  the  10th  of  May,  1842,  Solano  sold  and 
conveyed  the  premises  to  Mariano  Guadaloupe 
Vallcjo,-  in  full  property,  for  the  consideration 
of  one  thousand  Mexican  dollars;  and  on  the 
20th  May,  1850,  Vallejo  sold  and  conveyed  the 
same  to  A.  A.  Ritchie,  the  appellee,  for  the 
consideration  of  $50,000. 

638*]  *No  question  is  made  as  to  the  genu- 
ineness and  good  faith  of  the  original  grant  to 
the  Indian,  Solano,  nor  but  that  it  was  made 
by  the  competent  authority  of,  the  government 
to  dispose  of  the  public  lands. 

The  only  objections  taken  to  its  validity,  and 
upon  which  it  is  denied  that  it  had  the  effect 
and  operation  to  separate  the  lands  granted 
from  the  public  domain  are:  1.  That  Solano, 
being  an  liidian,  was  not  competent,  according 
to  the  laws  of  Mexico  concerning  the  disposi- 
tion of  the  public  lands  at  the  time  of  the 
grant,  to  take  and  hold  real  property;  and 
hence,  that  the  grant  by  the  Governor,  and  ap- 
proved by  the  Departmental  Assembly,  was  in- 
operative and  void;  and,  2.  That,  if  it  should 
be  held  that  Solano  was  competent  to  take  and 
hold  real  property,  still,  the  grant  is  void,  on 
the  ground  that  the  tract  known  by  the  name 
of-^Suisun"  belonged  to  the  mission  lands  in 
California,  which  the  public  authorities  of  that 
department  had  no  power  to  grant. 

1.  In  answer  to  the  first  objection  we  are  re- 
ferred to  the  plan  of  Iguala,  adopted  by  the 
revoluntionary  government  of  Mexico,  24th  of 
February,  1821,  a  short  time  previous  to  the 
subversion  of  the  Spanish  power  in  that  coun- 
try, in  which  it  declared  that  "all  the  inhab- 
itants of  New  Spain,  without  distinction, 
whether  Europeans,  Africans  or  Indians,  are 
citizens  of  this  monarchy,  with  a  right  to  be 
employed  in  ariy  post  according  to  their  merit 
and  virtues;"  and  that  "the  person  and  proper- 
ty of  every  citizen  will  be  respected  and  pro- 
tected by  the  government."  We  are  also  refer- 
red to  the  Treaty  of  Cordova,  24th  August, 
1821,  between  the  Spanish  viceroy  and  the  rev- 
olutionary party,  by  which  the  independence  of 
the  country  was  for  the  time  established;  and 
to  the  Declaration  of  Independenre  issued  28th 
September,  1821,  all  re-aflirming  the  principles 
of  the  plan  of  Iguala. 

Two  decrees  of  the  first  Mexican  Congress  are 
also  referred  to;  one  adopted  24th  February, 
1832,  and  the  other  9th  April,  1823. 

The  first:  "The  sovereign  Congress  declares 
the  equality  of  civil  rights  to  all  the  free  in- 
habitants of  the  empire,  whatever  may  be  their 
origin  in  the  four  quarters  of  the  earth."  The 
other  re-affirms  the  three  guarantees  of  the 
plan  of  Iguala:  1.  Independence.  2.  The  Cath- 
olic religion;  and  3.  Union  of  all  Mexicans  of 
whatever  race. 

There  is,  also,  another  Act  of  the  Mexican 
Congress  of  the  17th  September,  1822,  carrying 
into  practical  effect  this  fundamental  principle 
of  the  new  government,  as  follows:  "The  sov- 
ereign Mexican  constitutent  Congress,  with  a 
view  to  give  due  effect  to  the  12th  article  of 
6S9*]  the  plan  of  Iguala,  as  being  one  *of 
those  which  form  the  social  basis  of  the  edifice 
of  our  independence,  has  determined  to  decree 
and  does  decree. 

"Art.  1.  That  in  every  register  and  public 


or  private  document,  on  entering  the  name  of 
citizens  of  this  empire,  classification  of  them 
with  regard  to  their  origin  shall  be  omitted. 

"Art  2.  That  although  by  virtue  of  Uie  pre- 
ceding article,  there  shall  be  no  distinction  of 
class  on  the  parochial  books,  that  wUch  is  at 
present  observed  will  be  continued  in  the  regU' 
lations  for  the  graduation  of  the  dvil  an4 
ecclesiastical  taxes,  until  these  shall  be  ar- 
ranged in  some  other  method  more  just  ai^ 
proper." 

In  consistency  with  this  fundamental  prin- 
ciple of  the  Mexican  government,  as  decuu-ei 
in  the  several  Acts  above  referred  to,  namely; 
the  citizenship  of  all  the  inhabitants,  without 
distinction  of  blood  or  race,  is  the  9th  article 
of  the  decree  of  18th  August,  1824,  on  coloni- 
zation, which  provides,  that  in  the  distribu- 
tion of  the  lands,  Mexican  citizens  are  to  be 
preferred,  and  between  them  no  distinction 
shall  be  made  except  such  only  as  is  due  to 
special  merit  and  services  rendered  to  the 
country,  or  in  equality  of  circumstances,  res- 
idence in  the  place  to  which  the  lands  to  be  dis- 
tributed are  pertinent;  and  the  16th  article 
provides,  that  "the  government,  conformably  to 
the  principles  established  in  this  law,  shall  pro- 
ceed to  the  colonization  of  the  Territories  of  the 
republic." 

Upper  California,  in  which  the  lands  in  quea- 
tion  are  situate,  was  one  of  these  Territories. 
And  the  first  regulation  made  for  colonizing 
the  territories,  which  was  21st  November,  1828, 
provided  "that  the  governors  of  the  Territories 
are  authorized,  in  compliance  with  the  laws  of 
the  General  Congress  of  1 8th  August,  1824,  and 
under  the  oonditions  hereafter  specified,  to 
grant  the  vacant  lands  in  their  respective  Ter- 
ritories to  such  contractors  (empresarios),  fam- 
ilies or  single  persons,  whether  Mexicans  ot 
foreigners,  who  may  ask  for  them  for  the  pur 
pose  of  cultivating  or  inhabiting  them." 

The  Indian  race  having  participated  largely 
in  the  struggle  resulting  in  the  overthrow  ol 
the  Spanish  power,  and  in  the  erection  of  ai: 
independent  government,  it  was  natural,  thal> 
in  laying  the  foundations  of  the  new  govern - 
ment,  the  previous  political  and  social  distine-- 
tions  in  favor  of  the  European  or  Spanish  blood 
should  be  abolished,  and  equality  of  rights  and 
privileges  established.  Hence  the  article  to  thia 
effect  in  the  plan  of  Iguala,  and  the  decree  of 
the  first  Congress  declaring  the  equality  of 
civil  rights,  whatever  may  be  their  race  or 
country.  These .  solemn  declarations  of  the 
political  power  of  the  government  had  the  ef- 
fect, necessarily,  to  invest  the  Indians  with  the 
privileges  of  citizenship  as  effectually  as  had 
the  'Declaration  of  Independence  of  [*K40 
the  United  States,  of  1776,  to  invest  all  those 
persons  with  these  privileges  residing  in  the 
country  at  the  time,  and  who  adhered  to  the 
interests  of  the  colonies.    3  Pet.  pp.  09.  121. 

The  improvement  of  the  Indiana,  under  the 
influence  of  the  missionary  establishments  ia 
New  Spain,  which  had  been  specially  encour- 
aged and  protected,  by  the  mother  country, 
had,  doubtless,  qualified  them  in  a  measure  for 
the  enjoyment  of  the  benefits  of  the  new  insti- 
tutions. In  some  p^rts  of  the  country  very 
considerable  advancement  had  been  made  iA 
civilizing  and  christianizing  the  race.  From 
their  degraded  condition,  however,  and  ignor- 
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*iie«  generally,  the  privileges  extended  to  them 
in  the  administration  of  the  government  must 
have  been  limited;  and  they  still,  doubtless,  re- 
quired its  fostering  care  and  protection. 

But  as  a  race,  we  think  it  impossible  to  deny 
that,  under  the  Constitution  and  laws  of  the 
country,  no  distinction  was  made  as  to  the 
rights  of  citizenship,  and  the  privileges  belong- 
ing to  it,  between  this  and  the  European  or 
Spanish  blood.  Equality  between  them,  as  we 
have  seen,  has  been  repeatedly  affirmed  in  the 
most   solemn   acts   of   the   government. 

Solano,  the  grantee  in  this  case,  was  a  civil- 
ised Indian,  was  a  principal  chief  of  his  race 
on  the  frontiers  of  California,  held  a  captain's 
commission  in  the  Mexican  army,  and  is  spok- 
en of  by  the  witnesses  as  a  brave  and  meritori- 
ous officer. 

Our  conclusion  is,  that  he  was  one  of  the 
citizens  of  the  Mexican  government  at  the  time 
of  the  grant  to  him,  and  that,  as  such,  he  was 
competent  to  take,  hold  and  convey  real  prop- 
erty, the  same,  as  any  other  citizen  of  the 
Republic. 

2.  As  to  the  objection  that  the  tract  in  ques- 
tion belonged  to  the  mission  lands,  which  the 
public  authorities  in  California  had  no  power 
to  grant,  there  appears  to  be  no  foundation  for 
this  objection. 

As  early  as  17th  August,  1833,  the  Mexican 
Congress  decreed  that  "the  government  will 
proceed  to  secularize  the  missions  of  Upper 
mnd  Lower  California;"  and  various  regula- 
tions are  prescribed  for  carrying  thia  policy 
into   effect. 

Again,  26th  November,  the  same  year,  it  is 
declared  that  "the  government  is  empowered 
to  adopt  all  measures  which  shall  secure  the 
colonization  and  render  effective  the  seculari- 
zation of  the  missions  in  Upper  and  Lower 
California,  being  authorized  to  use  in  the  most 
convenient  manner  the  property  devoted  to 
pious  uses,  in  the  said  Territories,  for  that  pur- 
pose." 

Again,  by  a  decree  of  14th  April,  1834,  it  is 
declared  that  "all  the  missions  of  the  Repub- 
lic will  be  secularized. 

Under  these  laws,  the  authorities  empowered 
54 1*]  to  grant  the  'public  lands  have  dealt 
with  these  mission  establishments  the  same  as 
Tith  any  other  portions  of  the  public  domain; 
the  clergy,  who  previously  had  the  charge  and 
control  of  them,  being  confined  simply  to  the 
ecrlesiastical  and  spiritual  direction  and  gov- 
eijiment  of  the  missions. 

We  could  refer,  had  we  time,  to  a  body  of 
tnthority  on  this  part  of  the  case,  in  addition 
to  that  above  mentioned;  but  we  deem  it  un- 
Becessary,  and  shall  close  by  affirming  the  de- 
cree of  the  District  Court. 

It  is  conceded  that  the  lands  in  question  do 
not  belong  to  the  class  called  Pueblo  lands,  in 
respect  to  which  we  do  not  intend  to  express 
tnj  opinion,  either  as  to  the  power  of  the  au- 
thorities to  graqt  or  the  Indians  to  convey. 

Mr.  Justice  Campbell: 

I  concur  in  the  judgment  of  the  court  upon 
the  facts  disclosed  in  the  record. 

I  am  unable  to  find  evidence  to  show  that 
the  lands  in  dispute  were  attached  to  the  mis- 
•ion  of  San  Francisco  Solano.  The  single 
*enteDee  ia  the  depoeition  of  VmUejo,  "that  in 
If  Lea. 


1835,  according  to  the  rules  of  secularization, 
the  grantee  had  acquired  the  rights  of  posses- 
sion," is  too  vague,  and  includes  too  little  of  a 
reference  to  facts  to  rest  any  argument  that 
the  grant  to  Solano  was  of  mission  lands,  con- 
trary to  the  laws  of  Mexico.  I  therefore  am, 
not  willing  to  pass  any  judgment  upon  the  sub- 
ject of  the  mission  lands  of  California.  Nor  do 
I  consider  the  sufficiency  of  the  conveyance 
from  Solano  to  Vallejo  a  question  before  us. 
The  conveyance  to  Solano  waa  recognized  be- 
fore a  public  officer,  and  has  been  followed  by 
possession.  For  the  purposes  of  this  case  this 
is  sufficient.  This  was  decided  in  Percheman'a 
case,  7  Pet.  61-98.  The  court  say  there,  that 
the  questions  upon  the  validity  of  mesne  con- 
veyances have  no  interest  to  the  United  States, 
and  they  cannot  be  investigated  or  decided. 
Decree  of  The  District  Oturt  affirmed. 


•JOHN  CHARLES  FREMONT,  Appt.,  [•64« 

v. 

THE  UNITED  STATES. 

(See  S.  C.  17  How.  542-676.) 

Mexican  land  claim — laws  of  conquered  or  ceded 
territories — forfeiture  by  omission — impoa- 
sible  conditions  cannot  forfeit  individual 
property. 

Mexican   land  claim. 

The  laws  of  these  territories,  noder  which  titles 
were  claimed,  were  never  treated  by  the  court  as 
forel^  laws,  to  be  decided  as  a  question  of  fact. 
Tbe  court  Is  bound  judicially  to  notice  tbem,  as 
much  as   tbe   laws  of  a   state  of   the   Union. 

The  power  of  the  Governor  of  California  to  make 
the  ^rnnt  Is  unquestioned. 

The  grant  vested  In  the  in'antee  a  present  and  Im- 
mediate Interest.  The  grant,  after  recltlni;  that  tbe 
necessary  requirements  bad  been  comiilled  with, 
proceeds  to  grant  tbe  tract,  declaring  the  snme  br 
that  Instrument  to  be  the  grantee's  property  In  fee, 
subject  to  tbe  approbation  of  the  Departmental 
Assembly  and  tbe  conditions  annexed  to  the  grant. 

The  '  consideration,  patriotic  services,  altbougb 
not  a  money  consideration.  Is  the  acknowledgment 
of  a  just  and  equitable  claim,  and  when  made  on 
that  consideration  the  title  la  equity  ought  to  b« 
firm  and   valid. 

The  objectlona  that  tbe  description  Is  so  vague 
iind  uncertain  that  nothing  passed  by  tbe  grant, 
and  that  tbe  grantee  bad  no  vested  Interest  until 
tbe  land  was  surveyed,  cannot  be  maintained.  As 
between  tbe  grantee  and  tbe  government,  he  bad 
a  vested  Interest  In  tbe  quantity  of  land  mentioned 
In    tbe   grant. 

Such  a  grant  for  a  certain  quantity  of  land  by 
tbe  government,  to  be  afterward  surveyed  and  lala 
off  within  a  certain  territory,  vests  In  tbe  grantee 
a  present  and  Immediate  Interest.  The  general 
gift  becomes  a  particular  gift  when  tbe  survey  Is 
made. 

A  subsequent  definite  Rrant  sljmed  by  the  Oov- 
brnor,  under  the  8th  article  of  the  Rccniatlons  of 
1828,  Is  not  required  to  give  bim  a  vested  Interest, 
but  to  show  that  the  estate,  conve.ved  by  the  origi- 
nal grant  upon  certain  conditions,  is  no  longer  sub- 
jert  to  them. 

The  omission  to  take  possession,  to  have  tbe  land 
sarveyed.  and  to  br.lld  a  house  on  It  within  tbe  time 
limited  In  the  condition,  subjects  the  land  to  t)e  de- 
nounced by  another,  but  the  conditions  do  not  de- 
clare tbe  land  forfeited  to  the  state  upon  the  failure 
of  the  grantee  to  perform  tbem. 

The  Governor  having  dispensed  with  the  plan  or 
4ietch  of  bonndarles  to  be  presented  with  tne  peti- 
tion according  to  the  regulations  for  granting 
lands.  It  must  be  presumed  that  tbe  power  be  ex- 
ercised was  lawful,  and  the  want  of  a  plan  did  not 
tnvalidntc  the  grant. 

Tbe  land  beln?  a  wilderness,  bordered  by  danger- 
ons  nelEhbors.  the  disorders  of  tbe  times  made  It 
Impossible  to  take  possession  and  obtain  a  survey, 
and  Imprnctlcsble  to  obtaVn  th«  ».v\>x«^«X  Qt  >i^«  Ti^ 
partmcntal  Aasemblit  _  .  ^ 
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The  omission  or  InabllUj  of  the  pnbllc  authori- 
ties to  perform  their  duty,  cannot,  upon  any  sound 
Srlnclple  of  law  or  equity,  forfeit  the  property  ol 
le  indlvldnal  to  the  state. 

The  condition  which  prohibits  the  grantee  from 
selling  or  mortgaging  the  property,  or  subjecting 
It  to  taxes  or  incumbrances,  etc.,  Is  In  violation  ol 
Mexican  laws,  and  could  not  be  legally  annexed  to 
the  grant.  But  If  valid  by  the  law  of  Mexico,  it  Is 
not  by  any  law  of  the  United  States,  to  which  pow- 
er the  country  was  subjected  at  the  time  of  the  pur- 
chase. 

That  the  subsequent  grantee  was  not  a  citizen  of 
Mexico,  is  no  objection,  for  the  reason  last  stated. 

The  discovery  of  a  mine  on  the  land  did  not  de- 
stroy the  title. 

The  right  of  the  Mexican  government  to  control 
the  survey  passed  to  the  United  States,  and  the  sur- 
vey must  now  be  made  under  their  authority. 

(Mr.  Justice  Daniel  did  not  sit  In  this  cause.) 
Argued  Feb.  19,  22. 1855.   Decided  Mar.  10, 185S. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of 
California. 

On  February  23, 1844,  Juan  B.  Alvarado  made 
his  petition  in  writing  to  the  then  Governor  of 
California,  Don  Manuel  Micheltorrena,  for  a 
g^ant  of  10  square  leagues  of  land  therein  de- 
scribed. 

After  various  official  proceedings,  the  Gov- 
ernor entered  a  decree  directing  the  title  to 
issue,  with  certain  conditions  subsequent, 
named  therein.  Some  of  these  conditions  were 
not  strictly  complied  with,  on  account,  as  it  is 
alleged,  of  the  hostility  of  the  Indians  and 
certain  civil  disorders. 

On  Feb.  10,  1847,  said  Alvarado  sold  and  con- 
veyed the  land  by  deed  duly  executed,  to  Fre- 
mont, the  present  claimant. 

The  documents  on  which  the  claim  is  based 
are  as  follows: 

1.  A  petition  by  Juan  B.  Alvarado  to  the 
Governor,  dated  February  23,  1844,  soliciting 
the  Governor,  according  to  the  colonization 
laws,  to  grant  to  Alvarado  ten  sitios  de  ganado 
mayor,  north  of  the  River  San  Joaquin,  with- 
in the  limits  of  the  Snow  Mountain,  in  the 
same  direction,  the  River  Chanchillas  on  the 
east,  that  of  the  Merced  on  the  west,  and  the 
before-mentioned  San  Joaquin. 

2.  Direction  by  Governor  Micheltorrena,  for 
the  Secretary  of  State  to  report,  and  that  he 
may  require  such  other  reports  as  he  may  deem 
expedient.    Dated  February  27,  1844. 

3.  Order  by  Manuel  Jimeno,  Secretary,  refer- 
ring the  petition  to  the  first  alcalde  of  San 
Jose,  to  report  thereon. 

4.  Report  by  Antonio  M.  Pico,  of  San  Jose, 
to  the  Secretary  of  State,  dated  Feb.  20,  1844, 
that  the  land  solicited  in  the  petition  of  Al- 
varado is  entirely  vacant;  that  it  docs  not  be- 
long to  any  individual  or  town  or  corporation, 
and  that  he  believes  for  these  reasons  as  well 
as  that  the  petitioner  being  meritorious  for 
his  patriotic  services  and  commendable  circum- 
stances; there  is  no  impediment  to  granting 
him  the  said  land  in  fee. 

5.  Report  by  Manuel  Jimeno,  Secretary  to 
the  Governor,  dated  Feb.  29,  1844,  that  it  is  as- 
certained that  the  land  may  be  granted  to  the 
petitioner,  who  may  be  favorably  considered 
for  the  services  which  he  has  rendered  to  the 
Department. 

6.  Order  of  Governor  ACcheltorrena,  dated 
Feb.  20,  1844,  that  the  title  be  issued,  express- 
ing that  the  petitioner  is  meritorious  for  patri- 
»*» 


otic  services,  and  consequently  worthy  of  pref- 
erence. 

7.  The  following: 

Monterey,  29th  February,  1844. 

Having  considered  the  petition  which  is  the 
beginning  of  this  record  of  proceeding  (expedi- 
ente),  the  preceedin^  reporU  and  the  patriotic 
services  of  the  petitioner,  with  everything  wor- 
thy of  consideration  in  the  premises,  in  con- 
formity with  the  laws  and  regulations  upon 
the  subject,  I  declare  Don  Juan  Babtista  Alva- 
rado the  owner  in  fee  of  the  tract  of  land 
known  by  the  name  of  the  "Mariposas"  with- 
in the  boundaries  of  the  Snow  Mountain  (Sier- 
ra Nevada),  the  rivers  called  the  Chanchillas, 
the  Merced,  and  the  San  Joaquin.  Let  the 
proper  patent  be  issued,  let  it  be  registered  in 
the  respective  book,  and  let  this  record  of  pro- 
ceedings be  transmitted  to  the  most  excellent, 
the  Departmental  Assembly,  for  its  approval. 

(Signed)  Manuel  Micheltorrena. 

Manuel  Micheltorrena,  Brigadier-General  of 
the  Mexican  army,  Adjutant-General  of  the 
staff  of  the  same.  Governor  and  Commander- 
General  and  Inspector  of  the  Department  of 
California: 

Whereas,  Don  Juan  B.  Alvarado,  Colonel  of 
the  Auxiliary  Militia  of  this  Department,  is 
worthy  for  his  patriotic  services  to  be  pre- 
ferred in  his  pretension  for  his  personal  benefit, 
and  for  that  of  his  family,  for  the  tract  of 
land  known  by  the  name  of  the  "Mariposas" 
to  the  extent  of  ten  square  leagues  ("sitios  de 
ganado  mayor")  within  the  limits  of  the  Snow 
Mountain  (Sierra  Nevada),  and  the  rivers 
known  by  the  name  of  the  Chanchillas,  of  the 
Merced,  and  San  Joaquin;  the  necessary  re- 
quirements according  to  the  laws  and  regula- 
tions having  been  previously  complied  with, 
by  virtue  of  the  authority  in  me  vested  in  the 
name  of  the  Mexican  nation,  I  have  granted 
to  him  the  aforesaid  tract  of  land,  declaring 
the  same,  by  these  presents,  his  property  in 
fee,  subject  to  the  approbation  of  the  most  ex- 
cellent the  Department  Assembly  and  to  the 
following   conditions: 

1st.  He  shall  not  sell,  alienate  nor  mortgage 
the  same,  nor  subject  it  to  taxes,  entail,  or  any 
other  incumbrance. 

2d.  He  may  inclose  it  without  obstructing 
the  crossings,  the  roads,  or  the  right  of  way. 
He  shall  enjoy  the  same  freely  and  without 
hindrance,  destining  it  to  such  use  or  cultiva- 
tion as  it  may  most  suit  him;  but  he  sliall 
build  a  house  within  one  year,  and  it  shall 
be  inhabited. 

3d.  He  shall  solicit  from  the  proper  magis- 
trate judicial  possession  of  the  same  by  virtue 
of  this  patent,  by  which  the  boundaries  shall 
be  marked  out,  on  the  limits  of  which  he  (the 
grantee)  shall  place  proper  landmarks. 

4th.  The  tract  of  land  granted  is  ten  square 
leagues  (ten  sitios  de  ganado  mayor),  as  afore- 
mentioned. The  magistrate  who  may  give  the 
possession  shall  cause  the  same  to  be  surveyed 
according  to  the  ordinance,  the  surplus  remain- 
ing to  the  nation  for  the  proper  purposes. 

5th.  Should  he  violate  these  conditions  he 
will  lose  his  right  to  the  land,  and  it  will  be 
subject  to  be  denounced  (petitioned  for)  by 
another. 

Therefore,  I  command  that  these  presents,  be- 
ing held  firm  and  binding,  and-  that  the  same 
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ikall  be  registered  in  tlie  proper  book,  and  de- 
lirered  to  the  party  interested  for  his  security 
sad  other  purposes. 

Qircs  in  Monter^  this  29th  day  of  the 
iwmth  of  Februaiy,  in  the  year  1844. 

(Signed)  Manuel  Micheltorrena. 

(Coonteisigned)  Manuel  Jimeno, 

Secretary. 

niis  patent  is  registered  in  the  proper  book, 
on  the  reverse  of  folio  0. 

(Sinied)  Jimeno. 

On  December  27,  1852,  the  Board  of  Commis- 
sioners, acting  imder  Act  of  1851,  signed  their 
ibal  decree  oonfinning  the  claim  to  the  extent 
of  ten  square  leagues,  as  described  in  the  grant 
and  map  filed  in  the  office  of  the  Surveyor-Gen- 
»rsL 

On  December  7,  1853,  the  District  Court  de- 
creed that  the  decision  of  the  Commissioners  lie 
reversed,  and  that  the  claim  be  held  invalid  and 
rejected;  whereupon  the  claimant  appealed  to 
this  oourt. 

Messrs.  Crittenden,  W.  0.  Jones,  Geo.  H. 
Bibb,  and  K.  A.  Lockwood,  for  the  appellant. 

A  proceeding  in  the  nature  of  an  appeal  does 
not  ue  to  the  District  Court  from  a  tribunal 
composed  like  tlie  land  commission  in  Califor- 
nia. This  on  the  general  principles  of  jurispru- 
dence and  because  it  is  forbidden  by  the  Consti- 
tution of  the  United  States. 

American  Ins.  Co.  v.  Canter,  I  Pet.  611 ;  Ben- 
ner  v.  Porter,  9  How.  235;  IT.  S.  t.  Ferreira, 
13  How.  40;  R.  I.  T.  Mass.  12  Pet.  719; 
Kempe's  Lessee  v.  Kennedy,  6  Cr.  173,  Ex  parte 
Watkins,  3  Pet.  203;  Story's  Cons,  sees.  1521, 
1626,  1640. 

The  case  is  here  for  the  correction  of  the  er- 
ror of  the  District  Court  in  not  dismissing-  the 
appeal. 

«  How.  349,  671;  11  How.' 459;  3  DaU.  582; 
16  How.  106;  10  Pet.  440. 

The  title  granted  in  this  case  was  final,  and 
to  further  title  was  to  issue  from  the  govem- 
■lent.  Herein  it  differs  from  most  of  the  Louis- 
iana  and  Florida  grants,  which  contemplated 
Um  issue  of  a  further  title  after  the  location. 

8  How.. 303,  314. 

Tba  quantity  is  specifically  ascertained  by  the 
gimnt,  and  that  alone  is  sufficient  without  any 
psecise  local  boundaries,  and  confers  the  right 
to  select  the  specified  quantity  within  the  limits 
prescribed  by  the  grant. 

8  How.  334,  289;  9  How.  364;  1  Clarke's 
Lud  Laws,  201,  333;  2  Clarke's  Land  Laws, 
197;  7  Stat  at  L.  378,  394,  390. 

This  being  a  full  title,  severed  the  ten  leagues 
from  tin  public  domain  without  any  survey. 

•  Pet.  467. 

Especially  as  the  land  was  infested  by  sav- 

•«» 

10  Pet  304;  8  Pet  479. 

The  right  of  the  grantee  to  elect  where  he 
would  locate  the  ten  leagues  within  the  speci- 
t«d  Umita,  is  clearly  proved.  Such  a  right  has 
bsan  reeogniaed  l^  Congress  and  by  this 
flonrt 

8  Stat  at  L.  866,  876;  8  How.  312,  334;  10 
PBta84. 

Tlwre  is  no  time  limited  for  making  the  sur- 
vqr  «r  «riiitaining  judicial  possession.  BWen  a 
■ere  oonoeasion  in  Louisiana  or  Florida  did  not 
nqnbe  a  surreiy  before  the  change  of  govem- 


ltL.ed. 


U.  8.  ▼.  Percheman,  7  Pet  64;   U.  8.  ▼. 

Sibbald,  10  Pet  320;  6  Pub.  Laws,  706. 

The  fact  that  the  land  contains  mineral  does 
not  affect  the  question  of  title  to  the  land,  the 
right  to  the  minerals  being  a  distinct  question 
Iratween  the  owner  of  the  land  and  the  sover- 
eign, to  be  determined  by  law. 

The  conditions  annexed  to  the  grant  are  all 
subsequent,  and  there  could  l>e  no  forfeiture 
for  breach  till  judicially  decreed.  The  title 
vested  without  performance,  subject  to  be  de- 

8  Pet;  440;  12  Flat  476;  14  Pet  348;  1  ,CaL 
416-426;   10  Barr.  357. 

The  following  are  examples  of  granto  and 
concessions  confirmed  where  there  liad  been  no 
location  or  survey,  though  more  indeflnite  than 
the  grants  in  this  case  as  to  locality. 

3  Pub.  Laws,  715,  No.  4;  733,  No.  18;  796, 
No.  83;  400,  No.  168;  3  Pub.  Laws,  part  2,  166, 
No.  334. 

The  Acte  and  deeds  above  recited  of  the 
Mexican  authorities  vested  a  l^al,  valid  title, 
independent  of  the  approt>ation  of  the  Depart- 
mental Assembly. 

The  condition  is  not  warranted  by  the  law, 
and  hence  was  not  obligatory.  The  provision 
contained  in  section  2  of  the  Regulations  of 
1828  refers  only  to  grante  to  empresarios,  for 
colonization. 

Non-performance  of  the  condition  did  not 
make  the  grant  void,  but  only  opened  the  land 
to  denouncement,  i.  e.,  to  an  information  by  a 
third  person,  who,  finding  the  land  vacant, 
mieht  wish  to  possess  it,  and  on  which  a  judi- 
cial inquiiy  would  l>e  had. 

Due  diligence  was  used  both  by  Alvarado 
and  Fremont  to  fulfill  the  condition. 

If  the  grant  had  been  defeasible  imder  the 
former  government,  through  the  dissent  to  it  of 
the  Assembly  and  of  the  supreme  government^ 
that  mode  of  defeasance  is  now  cut  off,  by  the 
non-existence  of  the  Assembly;  and  if  formerly 
defeasible  by  denouncement  for  non-perform> 
ance  of  the  condition,  that  also  is  cut  off  by  the 
terms  of  the  treaty  of  purchase. 

There  was  no  law  or  regulation  in  force,  that 
required  the  concession  to  lie  approved  by  the 
DeMtrtmental  Assembly. 

This  grant  was  in  consideration  of  pnblle 
services,  and  not  subject  to  any  cmidition. 

U.  S.  T.  Arredondo's  case,  6  Pet  716,  and 
authorities  cited;  Menard  v.  Massey,  8  How. 
293;  Jones'  Senate  doc.  13,  2d  Sess.  31st  Cong, 
pp.  4,  26;  2  Febrero  Mexicano,  190,  191,  sees. 
19-21;  Gamboa's  Mining  Ordinances  of  New 
Spain,  Index  Subl.  Voce,  and  VoL  I,  29;  VoL 
II.  76;  lb.  103,  et  seq.;  opinion  of  the  Commis- 
sion in  case  of  Cervantes,  rec.  of  that  case,  pp. 
33,  39,  and  authorities  cited;  case  of  Garcia  v. 
Bon,  cited  in  opinion  of  Com.  Hall.  Beo.  pp. 
28,  29, 1  Conejo,  diccionario  derecho  reaL 

Glenn  v.  U.  S.  13  How.  250;  De  Vilemonte'a 
case,  13  How.  266;  Boisdore's  case,  11  How. 
115;  Sibbald's  case,  12  Pet  488;  Cases  of  Tae- 
ubaya,  1  Observador  Judicial,  7;  Instructions 
to  Micheltorrena,  print  ed.  in  supplemental 
brief. 

The  Act  of  Congress  does  not  impose  the 
question  of  location  and  boundariee  on  either 
tiie  commission  or  the  oonrte;  thus  diflPering 
from  the  Acto  which  opened  the  federal  eonrto 
to  the  adjudication  of  claims  in  Florida,  Mis- 
•ouri,  and  Louisiana.  ^^ 
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1  Curtis,  Ck>m.  448,  440;  10  Pet.  334,  33S, 
13  Pet.  133;  15  Pet.  182;  16  Pet.  162-166; 
Cong.  Globe,  2d  Seas.  3lBt  Cong.  p.  376, 
(Owin's  Rem.);  Appendix  to  lb.  pp.  66,  68; 
lb.  p.  134;  Capt.  Halleck's  Rep.  Sen.  Doc.  1st 
Seas.  31st  Con^.  No.  18. 

Mr.  C.  Cusluns;  Atty.-Gen.  for  the  appellee, 

Mr.  Chief  Justice  Taney  delivered  the  opinion 
of  the  court: 

The  court  have  considered  this  ease  with 
much  attention.  It  is  not  only  important  to 
the'  claimant  and  tiie  public,  but  it  is  under- 
stood that  many  claims  to  land  in  California 
depend  upon  the  same  principles,  and  will,  in 
effect,  be  decided  by  the  judgment  of  the  eourt 
in  this  case. 

A  preliminary  question  has  l>een  raised  as  to 
tiie  jurisdiction  of  the  District  Court  from 
which  the  appeal  has  been  taken;  but  the  same 

guestion  has  been  already  examined  and  decided 
It  the  ease  of  The  United  States  t.  Ritchie,  and 
it  is  unnecessary  to  discuss  it  further.  We 
think  it  very  clear  that  the  District  Court  had 
jurisdiction,  and  proceed  to  examine  the  valid- 
Ity  of  the  claim  upon  this  appeal. 

The  8th  section  of  the  Act  of  March,  3,  1861, 
66S*]  "to  ascertain  *and  settle  the  private 
land  claims  in  the  State  of  California,"  directs, 
"that  each  and  every  person  claiming  lands  in 
California,  by  virtue  of  any  right  or  title  de- 
rived from  the  Spanish  or  Mexican  government, 
shall  present  the  same  to  the  Commissioners 
(to  be  appointed  under  that  Act),  when  sitting 
as  a  board  together  with  such  documentary 
evidence  and  testimony  of  witnesses  as  the  said 
claimant  relies  upon  in  support  of  such  claims; 
and  it  shall  be  the  duty  of  the  Commissioners, 
when  the  case  is  ready  for  hearing,  to  proceed 
prcanptly  to  examine  the  satae  upon  such  evi- 
dence, and  upon  the  evidence  produced  in  behalf 
of  the  United  States,  and  to  decide  upon  the  va- 
lidity of  the  said  claim,  and  within  thirty  days 
after  such  decision  is  r«idered,  to  certify  ttie 
same,  with  the  reasons  on  wliidi  it  is  founded, 
to  the  District  Attorney  of  the  United  States  in 
and.  for  the  district  in  which  such  decision  shall 
be  rendered." 

And  the  11th  section  provides,  that  the  Com- 
missionera  therein  provided  for,  and  the  District 
and  Supreme  Court,  in  deciding  on  any  claim 
brought  before  them  under  the  provisions  of 
that  Act  shall  l>e  governed  by  the  Treaty  of 
Guadaloupe  Hidalgo,  the  law  of  nations,  the 
laws,  usages  and  customs  of  the  government 
from  which  the  claim  is  derived,  the  principles 
of  equity,  and  the  decisions  of  the  Supreme 
Court  of  the  United  States,  as  far  as  they  are 
applicable. 

The  decisions  of  the  Supreme  Court  men- 
tioned in  this  section  evidently  refer  to  deci- 
sions heretofore  given  in  relation  to  titles  in 
Louisiana  and  Florida,  which  were  derived  from 
tlte  French  or  Spanish  authorities,  previous  to 
the  cession  to  the  United  States.  And  as  these 
decisions  must  govern  tba  ease  under  considera- 
tion, as  far  as  they  are  applicable.  It  is  proper 
to  state  the  principles  upon  which  thev  were 
made,  before  we  proceed  to  examine  it.  In 
doing  this,  however,  we  do  not  propose  to  refer 
separately  to  each  of  the  numerous  decisions 
which  may  lie  found  in  the  reports;  nor  is  it 
necessaTT.  Ther  will  be  found  to  Itava  been 
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uniformly  decided  upon  certain  fixed  principlas 
of  law,  applicable  to  those  grants,  which  can- 
not always  be  applied  with  justice  and  equl^ 
to  a  case  like  the  one  before  us.  The  laws  of 
Congress,  giving  the  jurisdiction,  were  different 
in  one  respect,  and  the  condition  of  the  coun- 
tries, as  well  as  tlie  laws  and  usages  of  the  na- 
tion making  the  grants,  were  also  different. 

It  will  be  seen  from  the  quotation  we  hskve 
made,  that  the  8th  section  embraces  not  only 
inchoate  or  equitable  titles,  but  legal  titles  al- 
so; and  requires  them  all  to  undergo  examina- 
tion and  to  be  passed  upon  by  the  court.  Th« 
object  of  this  provision  appears  to  l>e  to  place 
the  titles  to  land  in  California  upon  a  stable 
foundation,  and  to  give  the  parties  who  poa- 
sess  them  an  'opportunity  of  placing  [*554 
them  on  the  records  of  the  cotmtry,  in  a  man- 
ner and  form  that  will  prevent  future  contro- 
versy. 

In  this  respect  it  differs  from  the  Act  of 
1824,  imder  wnich  the  claims  in  Louisiana  and 
Florida  were  decided.  The  jurisdiction  of  the 
court  in  Uiese  cases  was  confined  to  inchoate 
equitable  titles,  which  required  some  other  act 
of  the  government  to  vest  in  the  party  the  l^al 
title  or  fuU  ownership.  If  he  claimed  to  have 
obtained  from  either  of  the  former  govemmenta 
a  full  and  perfect  title,  he  was  left  to  assert  it 
in  the  ordinaiy  forms  of  law  upon  the  docu- 
ments under  which  he  claimed.  The  court 
liad  no  power  to  sanctiim  or  confirm  it  when 
proceeding  under  the  Act  of  1824,  or  the  sub- 
sequent laws  extending  its  provisions. 

And  the  language  of  the  court,  in  passing 
judgment  upon  the  claims  in  Louisiana  or 
Florida,  must  always  be  understood  as  apply- 
ing to  cases  in  which  the  government  still  held 
the  ownership  of  the  land,  and  where  the  right 
of  the  party  to  demand  a  conveyance,  upon 
principles  of  equity  and  good  faith,  must  be 
shown  by  him  before  he  could  claim  it  from 
the  United  States. 

The  mode  and  form  of  granting  lands  in 
these  provinces,  and  the  character  and  stability 
of  the  provincial  governments,  must  also  be 
considered  l>efore  we  can  determine  how  far 
the  principles  established  in  the  decisions  of 
those  cases  are  applicable  to  the  grants  by  the 
Mexican  authorities,  after  the  country  was  sep- 
arated from  Spain. 

Grants  of  land  in  Louisiana  and  Florida  were 
usually  made  in  the  following  manner:  tlM 
party  who  desired  to  form  a  settlement  apon 
any  unoccupied  land  presented  his  petition  to 
the  officer  who  bad  authority  to  grant,  stating 
the  quantity  of  land  he  desired,  the  place 
where  it  was  situated,  and  the  purposes  to 
which  it  was  to  be  applied.  Upon  the  receipt 
of  the  petition,  the  Governor,  or  other  officer 
who  had  this  power  to  grant,  issued,  wliat  is 
usually  called  a  concession  to  the  party,  author- 
izing him  to  have  the  land  surveyed  by  the  of- 
ficiiu  surveyor  of  the  province.  And  it  was 
the  duty  of  this  officer  to  ascertain  whether 
the  land  asked  for  was  vacant,  or  the  grant  ct 
it  would  prejudice  the  rights  of  other  partiee; 
and  if  the  surveyor  found  it  to  be  vacant,  and 
that  the  grant  would  not  interfere  with  the 
rights  of  others,  he  returned  a  plat,  or  figura- 
tive plan,  as  it  was  called,  and  the  party  there- 
upon received  a  grant  in  absolute  ownership. 

These  grants  were  almost  oniformly  m*i» 
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npon  eonditioB  of  settlement,  or  some  other 
iaproTonent,  by  which  the  interest  of  the  col- 
ony, it  was  supposed,  would  be  promoted.  But 
imtil  the  survey  was  made,  no  interest,  legal  or 
5SS*]  equitable,  passed  in  'the  land.  The  or- 
iginal concession  granted  on  his  peUtion  was  a 
naked  authority  or  permission,  and  nqthlng 
more.  But  when  he  had  incurred  the  expense 
and  trouble  of  the  survey,  under  the  assurances 
eontained  in  the  concession,  he  had  a  just  and 
eatable  claim  to  the  land  thus  marked  out  by 
lines,  subject  to  the  conditions  upon  which  he 
had  originally  asked  for  the  grant.  But  the 
examinatimt  of  the  surveyor,  the  actual  survey, 
and  the  return  of  the  plat,  were  conditions  pre- 
cedent, and  he  had  no  equity  against  the  gov- 
ernment, and  no  just  claim  to  a  grant  until 
tbey  were  performed ;  for  he  had  p^d  nothing, 
and  done  nothing,  which  gave  him  »  claim  upon 
the  conscience  and  good  faith  of  the  govern- 
ment. There  were  some  cases,  indeed,  in  which 
.they  were  absolute  grants  of  title  with  condi- 
tions subsequent  annexed  to  them.  The  case  of 
Arredondo,  reported  in  6  Pet.  and  of  which 
we  shall  speak  hereafter,  was  one  of  this  de- 
scription. But  the  great  mass  of  cases  which 
come  before  this  court,  and  which  have  been 
mppoaed  to  bear  on  this  case,  were  of  the 
character  above  mentioned. 

It  necessarily  happened,  from  this  mode  of 
granting,  that  many  concessions  were  obtained 
which  tite  parties  never  afterwards  acted  on. 
A  person  who  had  contemplated  a  settlement, 
or  planting  a  colony,  or  making  some  other 
improvement  in  a  particular  place,  sometimes 
ebanged  his  mind,  or  foimd  some  other  situa- 
tion more  suitable,  or  found  himself  unable  to 
comply  with  the  conditions  which,  in  his  pe- 
tition, he  had  proposed  to  perform. 

But  these  concessions  or  permissions  were 
never  recalled,  and  remained  in  the  possession 
of  the  party,  although  he  had  abandoned  all 
thoughts  of  acting  upon  tiiem.  And  when  the 
United  States  obtained  the  sovereignty  of  these 
countries,  and  the  energy,  enterprise  and  in- 
dustiy  of  our  citizens  were  rapidly  filling  it, 
and  Unds  which  were  of  no  value  under  the 
Spanish  government  would  be  ample  fortunes 
under  the  United  States,  many  persons,  who 
fcr  years  had  held  these  concessions  without 
attempting  to  avail  themselves  of  the  authority 
they  gave  him,  came  forward  and  claimed  the 
right  to  do  so  under  the  government  of  the 
Union. 

A  few  cases,  which  appear  to  have  been  re- 
lied on  in  the  argument  in  behalf  of  the  United 
States,  will  show  the  character  of  most  of  them 
and  the  principles  upon  which  they  were  de- 
cided in  this  court.  In  the  case  of  BoisdorA, 
11  How.  94,  be  had  obtained  the  authority  or 
eonoessiMi  on  which  he  relied  in  the  year  1783, 
H«  had  never  caused  a  survey  to  be  made  dur- 
ing the  existence  of  the  Spanish  government, 
although  twenty  years  had  elapsed  before  its 
St«*]  cession  to  this  country.  *Nor  was  any 
st^  taken  by  him  to  obtain  a  title  fnnn  the 
United  States,  nor  any  claim  l^all/  brought 
forward,  for  seventeen  years  afUr  the  terri- 
torry  bad  been  ceded  to  the  United  States.  And 
aotUng  like  any  serious  attempt  had  been  made 
to  fulfill  the  conditions  upon  which  he  had  ob- 
tained the  concession. 

So,  too,  in  the  ease  of  Qlenn  ▼.  U.  S.  13 


How.  250  (usually  called  The  Clamorgan  ease), 
the  grant  was  obtained  in  1706,  and  no  posses- 
sion taken,  and  no  survey  had,  nor  any  of  the 
stipulations  into  which  he  had  entered  complied 
with,  while  the  Spanish  government  lasted. 
Nor,  indeed,  was  any  claim  made  to  it  for  sev- 
eral years  after  the  cession  to  the  United 
States;  nor  until  the  country  in  which  it  was 
situated  was  filling  up  wiUi  an  industrious 
population  and  the  land  becoming  of  great  value. 

So,  again,  in  the  ease  of  De  Villemont  v.  U.  S. 
13  How.  266,  the  concession  or  authority  was 
made  in  1805,  and  there  was  an  express  pro- 
vision in  the  ccmcession,  that  unless  the  estab- 
lishment he  proposed  in  his  petition  was  made 
on  the  land  in  three  years,  the  concessicHi 
should  be  nulL  Yet  he  did  nothing  during  the 
oontinuanoe  of  the  I^MUiish  government  al- 
though it  lasted  eight  years  afterwards;  and 
the  excuse  from  Indian  hostility  could  hardly 
avail  him,  because  no  difficulty  of  that  kind  is 
suggested  in  his  petition;  and  from  the  charac- 
ter of  the  improvements  he  promised  to  make, 
it  would  seem  that  one  of  uie  objects  of  this 
Iai;ge  grant  was  to  form  an  establishment  which 
would  be  useful  in  repelling  Indian  hostilities 
from  the  neighboring  Spanish  settlements. 

This  brief  statement  of  the  facts  in  these 
cases,  shows  that  the  parties  had  acquired  no 
right^  legal  or  equitable,  to  these  lands  under 
the  Spanish  government.  The  instruments  un- 
der which  they  claimed  were  evidently  not  in- 
tended as  donations  of  the  land,  as  a  matter 
of  favor  to  the  individual,  or  as  a  reward  of 
services  rendered  to  the  public  They  were 
intended  to  promote  the  settlement  of  the  ter- 
ritories, and  to  advance  its  prosperity.  But  up 
to  the  time  when  Spain  ceded  them,  the  parties 
had  done  nothing  to  accomplish  the  object,  or 
to  carry  out  the  policy  of  the  government. 
They_  had  evidently  no  claim,  therefore,  upon 
the  justice  or  conscience  of  the  Spanish  gov- 
ernment. It  had  not  granted  them  the  lancL 
and  th^  had  done  nothing  which  in  equity 
bound  uat  government  to  make  them  a  title. 
And  when  Spain  ceded  the  territories  to  the 
United  States,  it  held  tiiese  lands  as  public  do- 
main as  fully  and  amply  as  if  those  conces- 
sions or  authorities  had  never  been  given;  and 
the  United  States  received  the  title  in  the  same 
full  and  ample  manner — neither  the  legal  nor 
equitable  right  to  them,  as  public  domain,  had 
been  impaind  *by  any  act  of  the  Span-  [*fi67 
ish  authority — nor  had  any  right  been  conveyed 
to  or  vested  in  the  claimants. 

It  is  proper  to  remark,  that  the  laws  of  these 
territories,  under  which  titles  were  claimed, 
were  never  treated  by  the  court  as  foreim 
laws  to  be  decided  as  a  question  of  fact.  It 
was  always  held  that  the  court  was  bound  ju- 
dicially to  notice  them,  as  much  so  as  the  laws 
of  a  state  of  the  Union.  In  doing  this,  however, 
it  was  undoubtedly  often  necessary  to  inquir* 
into  official  customs  and  forms  and  usages. 
They  constitute  what  may  be  called  the  com- 
mon or  unwritten  law  of  every  civilized  coun- 
try. And  when  there  are  no  published  reports 
of  judicial  decisions  which  show  the  received 
construction  of  a  statute,  and  the  powers  ex- 
ercised under  it  by  the  tribunals  or  officers  of 
the  government,  it  is  often  necessary  to  seek 
information  from  other  authentic  sources — such 
as  the  records  of  oiBeial  set*— and  the  praottoe 
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of  the  different  tribunals  and  public  author!- 1 
tie*.  And  it  may  sometimes  be  necessary  to 
seek  information  from  individuals  whose  offi- 
cial position  or  pursuits  have  given  them  op- 
portunities of  acquiring  knowle&e.  But  it  has 
always  been  held  that  it  is  for  ue  court  to  de- 
cide what  weight  is  to  be  given  to  information 
obtained  from  anv  of  these  sources.  It  exercises 
the  same  discreUon  and  power  in  this  respect 
which  it  exercises  when  it  refers  to  the  differ- 
ent reported  decisions  of  state  courts,  and  com- 
pares them  together,  in  order  to  make  up  an 
opinion  as  to  the  unwritten  law  of  the  state 
or  the  construction  ^ven  to  one  of  its  statutes. 

With  these  principles  which  have  been  ad- 
judicated by  this  court'  to  guide  us,  we  proceed 
to  examine  the  validity  of  the  grant  to  Alva- 
rado,  which  is  now  in  controversy. 

There  can  be  no  question  as  to  the  power  of 
the  Oovemor  of  California  to  make  the  grant. 
And  it  appears  to  have  been  made  according  to 
the  regular  forms  and  usages  of  the  Mexican 
law.  It  has  conditions  attached  to  it ;  but  these 
•re  conditions  subsequent.  And  the  first  point 
to  be  decided  is,  whether  the  grant  vested  in 
Alvarado  any  present  and  inunediate  interest; 
and  if  it  did,  then  second  whether  anything 
done  or  omitted  to  be  done  by  him  during  the 
existence  of  the  Mexican  government  in  Cali- 
fornia, forfeited  the  interest  he  had  acquired 
and  revested  it  in  the  government.  For  if,  at 
the  time  the  sovereignty  of  the  coiutry  passed 
to  the  United  States,  any  interest,  legal  or 
equitable,  remained  vested  in  Alvarado  or  hi* 
assigns,  the  United  States  are  bound  in  good 
faith  to  uphold  and  protect  it. 

Kow,  the  grant  in  question  is  not  like  the 
Louisiana  and  Florida  concessions — a  mere  per- 
mission to  make  a  survey  in  a  particular  place, 
and  return  a  plat  of  the  land  he  desires,  with 
658*]  *a  promise  from  the  government  tiiat  he 
shall  have  a  title  to  it  when  these  things  are 
done.  But  the  grant,  after  reciting  that  Al- 
varado was  worthy  for  his  patriotic  services  to 
be  preferred  in  his  pretension  for  his  personal 
benefit,  and  that  of  his  family,  for  the  tract 
of  land  known  by  the  name  of  Mariposas,  to  the 
extent  of  ten  square  leagues,  within  certain 
limits  mentioned  in  the  grant;  and  that  the 
necessary  requirements,  according  to  the  pro- 
visions of  the  laws  and  regulations,  had  been 
previously  complied  with,  proceeds,  in  the  name 
of  the  Mexican  nation,  to  grant  him  the  afore- 
said tract,  declaring  the  same,  by  that  instru- 
ment to  be  his  property  in  fee,  subject  to  the 
approbation  of  the  Departmental  Assembly,  and 
the  conditions  annexed  to  the  grant. 

The  words  of  the  grant  are  positive  and 
plain.  They  purport  to  convey  to  him  a  pres- 
ent and  immediate  interest.  And  the  grant 
was  not  made  merely  to  carry  out  the  coloni- 
sation policy  of  the  government,  but  in  consid- 
eration of  the  previous  public  and  patriotic 
services  of  the  grantee.  This  inducement  is 
carefully  put  forth  in  the  title  papers.  And 
although  this  cannot  be  regarded  as  a  money 
consideration,  making  the  transaction  a  pur- 
chase from  the  government,  yet  it  is  the  ac- 
knowledgment of  a  juat  and  equitable  claim; 
and  when  the  grant  was  made  on  that  consid- 
eration,  the  title  in  a  court  of  equity  ought  to 
be  aa  tiim  and  valid  as  if  it  had  been  pur- 
ebased  with  moaef  ou  the  same  oonditiona. 


It  is  argued  that  the  description  is  so  vague 
and  uncertain  that  nothing  passed  by  tbe 
grant;  and  that  he  had  no  vested  interest  until 
the  land  was  surveyed,  and  the  part  intcoded 
to  be  Kranted  severed  by  lines  or  known  bonnd- 
aries  from  the  public  domain.  But  this  objec- 
tion cannot  be  maintained.  It  is  true,  that  if 
any  other  person  within  the  limits  where  the 
quantity  granted  to  Alvarado  was  to  be  located, 
Itad  afterwards  obtained  a  grant  from  the  gor- 
emment  by  specifle  boundaries,  before  Alvarado 
had  made  his  survey,  that  title  of  the  latter 
grantee  could  not  be  impaired  by  any  subse- 
quent survey  of  Alvarado.  As  between  the 
individual  claimants  from  the  govermnent,  the 
title  of  the  party  who  had  obtained  a  grant  for 
the  specific  land  would  be  the  sopwior  and 
better  one.  For,  by  the  seneral  grant  to  Al- 
varado, the  government  did  not  bind  itself  to 
make  no  other  grant  within  the  territory  de- 
scribed, until  after  he  had  made  his  survey. 
But,  as  between  him  and  the  government,  ut 
had  a  vested  interest  in  the  quantity  of  land 
mentioned  in  the  grant.  The  right  to  so  much 
land,  to  be  afterwards  laid  off  by  ofBoial  au- 
thority, in  the  territory  descrilied,  passed  from 
the  government  to  him  by  the  execution  of  the 
instrument  granting  it. 

*This  principle  of  law  was  maintained  [*56t 
by  the  decisions  of  this  court,  in  the  ease  of 
Rutherford  v.  Greene's  Heirs,  rvported  in  2 
Wheat  198.  The  State  of  North  Carolina,  in 
1780,  passed  an  Act  reserving  a  oartain  tract 
of  country  to  be  appropriated  to  its  officers  and 
soldiers ;  and  in  1782,  after  granting  640  acres 
in  the  territory  reserved  to  each  family  that 
had  previously  settled  on  it,  and  appointing 
eommissionen  to  lay  off,  in  one  or  mmre  tracts, 
the  land  allotted  to  the  officers  and  soldiers, 
proceeded  to  enact  that  25,000  acres  of  land 
should  be  allotted  for  and  given  to  Major-Gen- 
eral  Nathaniel  Greene,  his  heirs  and  aasigna, 
witiiin  the  bounds  of  tiie  lands  reserved  foi 
the  use  of  the  army  to  be  laid  off  to  the  afore- 
said commissioners,  as  a  mark  of  the  high 
sense  the  State  entertained  of  the  extraordinary 
services  of  that  brave  and  gallant  officer. 

In  pursuance  of  this  law,  the  Oonimiasioner* 
allotted  25,000  acres  of  land  to  General  Greene, 
and  caused  the  tract  to  be  sorveyed  and  re- 
turned to  the  proper  office.  The  manner  in 
which  the  title  originated  under  which  Ruther- 
ford claimed,  is  not  very  clearly  stated  in  the 
case.  The  decision  turned  altogether  on  the 
validity  of  the  title  of  General  Greene,  and  the 
date  at  which  it  commenced.  And  the  court 
said  that  the  general  gift  of  25,000  acres  lying 
in  the  territory  reserved,  became,  by  the  sunrqr, 
a  particular  gift  of  the  26,000  acres  contained  in 
the  survey.  And  after  examining  the  title  very 
fully,  the  court  in  conclusion  say:  "It  is  clear- 
ly and  unanimously  the  opinion  of  the  court, 
tiiat  the  Act  of  1782  vested  a  title  in  General 
Greene  to  25,000  acres  of  land,  to  be  laid  off 
within  the  boundaries  allotted  to  the  officen 
and  soldiers,  and  that  the  survey  made  in  pur- 
suance of  that  Act,  and  returned  March  3d, 
1783,  gave  precision  to  that  title,  and  attached 
it  to  the  land  surveyed." 

Tliere  was  a  further  objection  taken  to  the 
title  of  deneral  Greene,  upon  the  ground  that, 
by  tVie  CotvsUtviAAOii  o<  North  Carolina,  then 
■hould^M  lb  wa.\<A.X)M%\a:utNA'\M\Ktf«.'^N2Da 
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Governor  ftnd  afBxed  to  all  grants.  And  it  was 
objected,  tiiat  this  grant  by  the  Legislature  had 
not  the  formality  required  by  the  Constitution 
to  pass  the  estate.  But  in  answer  to  this,  the 
eourt  said  that  this  provision  was  intended  for 
the  completion  and  authentication  of  an  In- 
■trument  attesting  a  title  previously  created  by 
law.  That  it  was  merely  the  evidence  of  prior 
legal  appropriation,  and  not  the  act  of  the  orig- 
inal appropriation  itself. 

The  principles  decided  in  this  case  appear  to 
tbe  eourt  to  be  conclusive  as  to  the  legal  eiTcct 
of  the  grant  to  Alvarado.  It  recognizes  as  a 
l^neral  principle  of  justice  and  municipal  law, 
that  such  a  grant  for  a  certain  quantity  of  land 
by  the  govermnent,  to  be  afterwards  surveyed 
t60»]  and  laid  off  within  a  certain  'territory, 
Tests  in  the  grantee  a  present  and  immediate 
interest.  In  the  language  of  tfie  court,  the 
general  gift  becomes  a  particular  gift  when  the 
■urrey  is  made;  and  when  this  doctrine  has 
been  asserted  in  this  court,  upon  the  general 
principles  which  courts  of  justice  apply  to  such 

Sants  from  the  public  to  an  individual,  good 
ith  requires  that  the  same  doctrine  should  be 
applied  to  grants  made  by  the  Mexican  govern- 
ment, where  a  controversy  arises  between  the 
United  States  and  the  Mexican  grantee. 

The  fact  that  the  grant  to  General  Greene 
was  made  by  an  Act  of  Assembly,  did  not  in- 
fluence the  decision;  nor  did  tbe  court  allude 
to  it  as  affecting  the  question.  It  is  the  grant 
of  the  State,  whether  made  by  a  special  law  of 
the  Legislature,  or  by  the  public  officer  au- 
thorized to  make  it. 

Another  objection  has  been  made,  upon  the 
ground  that  the  8th  article  of  the  Regulations 
of  1828  requires  what  is  called  a  definite  grant, 
signed  by  the  Governor,  to  serve  as  to  title  to 
ti^  party  interested,  wherein  it  must  be  stated 
that  the  said  grant  is  made  in  exact  conformity 
with  the  provisions  of  the  laws,  in  virtue  where- 
of possession  shall  be  given;  and  it  is  argued 
that  no  title  passed  until  this  definite  grant 
yn»  obtained.    But  this  document  is  manifestly 
intended  as  the  evidence  that  the  conditions  an- 
nexed to  the  grant  have  all  been  complied  with. 
It  is  not  required  in  order  to  give  him  a  vested 
interest,  but  to  show  that  the  estate,  conveyed 
hj  the  original  grant  upon  certain  conditions, 
i>  no  longer  subject  to  them ;  and  that  he  has 
became  definitely  the  owner,  without  any  con- 
ditions annexed  to  the  continuance  of  his  es- 
tate.  It  is  like  the  patent  required  by  the  laws 
of  North  Carolina  after  the  original  grant  to 
General  Greene,  which  the  court  said  was  for 
the  completion  and  authentication  of  an  instru- 
ment attesting  a  title  previously  created  by 
liw;  and  like  the  case  of  General  Greene,  Alva- 
ndo  had  a  vested  interest  without  it. 

Regarding  the  grant  to  Alvarado,  therefore, 
u  having  given  him  a  vested  interest  in  the 
qasntity  of  land  therein  specified,  we  proceed 
to  inquire  whether  there  was  any  breach  of  the 
conditions  annexed  to  it,  during  the  continu- 
ance of  the  Mexican  authorities,  which  forfeit- 
ed bis  right  and  revested  the  title  in  the  govern- 
ment 

Tbe  main  objection  on  this  ground  is  the 
omission  to  take  possession,  to  have  the  land 
surveyed,  and  to  build  a  bouse  on  it,  within 
the  time  limited  in  the  conditions.  It  is  a  suf- 
Meieat  mnswer  to  this  objectiou  to  say.  tJiac 
ULea. 


negligence  in  respect  to  these  conditions  and 
others  annexed  to  the  grant  does  not,  of  itself, 
always  forfeit  his  right.  It  subjects  the  land 
to  be  denounced  by  another,  but  the  conditions 
do  not  declare  the  land  'forfeited  to  [*661 
the  State,  upon  the  failure  of  the  grantee  to 
perform  them. 

The  chief  object  of  these  grants  was  to  colo- 
nize and  settle  the  vacant  lands.  The  grants 
were  usually  made  for  that  purpose,  without 
any  other  consideration,  and  without  any  claim 
of  the  grantee  on  the  bounty  or  justice  of  the 
government.  But  the  public  had  no  interest 
in  forfeiting  them,  even  in  these  cases,  unless 
some  other  person  desired,  and  was  ready  to 
occupy  them,  and  thus  carry  out  the  policy  of 
extending  its  settlements.  They  seem  to  have 
been    intended    to    stimulate    the  grantee    to 

?>rompt  action  in  settling  and  colonizing  the 
and,  by  making  it  open  to  appropriation  by 
others,  in  case  of  his  failure  to  penorm  them. 
But  as  between  him  and  the  government,  there 
is  nothing  in  the  language  of  the  conditions, 
taking  them  all  together,  nor  in  their  evident 
object  and  policy,  which  would  justify  the 
court  in  declaring  the  land  forfeited  to  the  gov- 
ernment, where  no  other  person  sought  to  ap- 
propriate them,  and  their  performance  had  not 
been  unreasonably  delayed ;  nor  do  we  find  any- 
thing in  the  practice  and  usages  of  the  Mex- 
ican tribunals,  as  far  as  we  can  ascertain  them, 
that  would  lead  to  a  contrary  conclusion. 

Upon  this  view  of  the  subject,  we  proceed  to 
inquire  whether  there  has  been  any  imreason- 
able  delay,  or  want  of  effort,  on  the  part  of  Al- 
varado to  fulfill  the  conditions.  For  if  this 
was  the  case,  it  might  justly  be  presumed,  as 
in  the  Louisiana  and  Florida  concessions,  that 
the  party  had  abandoned  his  claim  before  tiie 
Mexican  power  ceased  to  exist,  and  was  now 
endeavoring  to  resume  it,  from  the  enhanced 
value  under  the  government  of  the  United 
States. 

The  TCtition  of  Alvarado  to  the  Governor  is 
dated  February  23,  1844;  and  after  passing 
through  the  regular  official  forms  required  by 
the  Mexican  law,  the  grant  was  made  on  the 
29th  of  the  same  month.  According  to  the  reg- 
ulations for  granting  lands,  it  was  necessary 
that  a  plan  or  sketch  of  its  lines  and  bounda- 
ries should  be  presented  with  the  petition;  but 
in  the  construction  of  these  regulations,  the 
Governors  appear  to  have  exercised  a  discretion- 
ary power  to  dispense  with  it  under  certain  cir- 
cumstances. It  was  not  required  in  the  present 
instance.  The  reason  assigned  for  it  in  the 
petition  was,  the  difliculty  of  preparing  it,  the 
land  lying  in  a  wilderness  country,  on  the  eon- 
fines  of  the  wild  Indians.  This  reason  was 
deemed  by  the  Governor  sufficient,  and  the 
grant  issued  without  it;  and  in  deciding  upon 
the  validity  of  a  Mexican  grant,  the  court  could 
not,  without  doing  injustice  to  individuals, 
give  to  the  Mexican  laws  a  more  narrow  and 
strict  construction  than  they  received  from  the 
Mexican  authorities  who  were  intrusted  with 
their  execution.  It  is  the  duty  of  the 
court  to  protect  rights  obtained  under  them, 
'which  would  have  been  regarded  as  [*562 
vested  and  valid  by  the  Mexican  authorities. 
And  as  the  Governor  deemed  himself  authorized, 
under  the  circumataixce.s,  lo  i\aY<stv«ft  WOVv  W\« 
usual  plan,  and  \«4  decmon  va  \.\\\*  T«i.Yit\.  nj^a 
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•anctioned  hj  the  other  officer*  intrusted  with 
the  execution  of  the  law,  it  must  be  presumed 
that  the  power  he  exercised  was  lawful,  and 
that  the  want  of  a  plan  did  not  invalidate  the 
grant.  The  fact  that  the  country  where  the  land 
was  situated  was  such  a  wilderness,  and  bor- 
dered by  such  dangerous  neiglibors  that  no  plan 
could  then  be  prepared,  is  proved  by  these  docu- 
ment; and  that  fact,  officially  admitted,  is 
worthy  of  consideration,  when  we  come  to  the 
inquiry  whether  there  was  unreasonable  delay 
in  taking  possession.  For,  by  dispensing  with 
the  plan  or  draft  on  that  account,  which  was 
a  condition  precedent,  it  may  justly  be  inferred 
that  the  conditions  subsequent  were  not  ex- 
pected by  the  Governor  to  be  performed,  nor 
their  performance  intended  to  be  exacted,  until 
the  state  of  the  country  would  permit  it  to  be 
done  with  some  degree  of  safety. 

Now,  it  is  well  Imown  that  Mexico  and  Cali- 
fornia, as  a  part  of  it,  had,  for  some  years  be- 
fore, been  in  a  disturbed  and  unsettled  state, 
constantly  threatened  with  insurrectionary  and 
revolutionary  movements;  and  in  this  state  of 
things,  the  uncivilized  Indians  had  become 
more  turbulent,  and  were  dangerous  to  the 
frontier  settlements,  which  were  not  strong 
enough  to  resist  them.  It  is  in  proof  that  this 
state  of  things  existed  in  the  Mariposas  valley 
when  this  grant  was  made;  that  it  was  unsafe 
to  remain  there  without  a  military  force;  and 
that  this  continued  to  be  the  case  until  the 
Mexican  government  was  overthrown  by  the 
American  arms.  In  the  very  year  of  the  grant, 
a  civil  war  broke  out  in  the  province,  which 
ended  by  the  expulsion  of  the  Mexican  troops; 
and  Colonel  Fremont  entered  California  at  the 
head  of  an  American  force  in  184G,  and  the 
country  was  entirely  subdued,  and  under  the 
military  government  of  the  United  States  in  the 
beginning  of  1847,  and  continued  to  be  so  held 
until  it  was  finally  ceded  to  the  United  States 
under  the  treaty  of  Guadaloupe  Hidalgo.  In 
February,  1847,  while  California  was  thus  oc- 
cupied by  the  American  forces,  Alvarado  con- 
veyed to  Colonel  Fremont. 

Now,  it  is  ver^  clear,  from  the  evidence,  that 
during  the  continuance  of  the  Mexican  power 
it  was  impossible  to  have  made  a  survey,  or  to 
have  built  a  house  on  the  land,  and  occupied  it 
for  the  purposes  for  which  it  was  granted.  The 
difficulties  which  induced  the  Governor  to  dis- 
pense with  a  plan  when  he  made  the  grant,  in- 
creased instead  of  diminishing.  We  have  stated 
them  very  briefly  in  this  opinion,  but  they  are 
abundantly  and  in  more  detail  proved  by  the 
563*]  testimony  in  the  'record.  Nobody  pro- 
posed to  settle  on  it,  or  denounced  the  grant  for 
a  breach  of  the  conditions.  And  at  the  time 
when  the  Mexican  authorities  were  displaced  by 
the  American  arms,  the  right  which  Alvarado 
had  obtained  by  the  original  grant  remained 
vested  in  him,  according  to  the  laws  and  usages 
of  the  Mexican  government,  and  remained  so 
vested  when  the  dominion  and  control  of  the 
government  passed  from  Mexico  to  the  United 
States.  The  same  causes  which  made  it  impos- 
sible to  take  possession  of  the  premises  and  ob- 
tain a  survey,  made  it  equally  impracticable  to 
obtain  tile  approval  of  the  Departmental  As- 
sembly. The  confusion  and  disorder  of  the 
times  prevented  it  from  holding  regular  meet- 
iiigs.  it  is  doubtful  whether  it  met  more  than 
«48 


once  after  this  grant  was  made;  and  its  pro- 
ceedings, from  the  state  of  the  country,  were 
necessarily  hurried,  and  the  Assembly  too  much 
engrossed  by  the  public  dangers  to  attend  to  the 
details  of  private  interests.  It  does  not  appear 
that  the  Governor  ever  communicated  this  grant 
to  the  Assembly.  At  all  events,  they  never  act- 
ed on  it.  And  the  omission  or  inability  of  the 
public  authorities  to  perform  their  duty,  can- 
not, upon  any  sound  principle  of  law  or  equity, 
forfeit  the  property  of  the  individual  to  the 
State.  It  undoubtedly  disabled  him  from  obtain- 
ing what  is  called  a  definitive  title,  showing 
that  all  the  conditions  had  been  performed ;  but 
it  could  not  devest  him  of  the  right  of  pn^rty 
he  had  already  acquired  by  the  original  gran^ 
and  revest  it  in  the  State. 

And  certainly  no  delay  is  chargeable  to  Al- 
varado or  Fremont  after  X^lifomia  was  sub- 
jected to  the  American  arms.  The  civil  and 
municipal  officers,  who  continued  to  exercise 
their  functions  afterwards,  did  so  under  the  au- 
thority of  the  American  government.  The  al- 
calde had  no  right  to  survey  the  land  or  deliver 
judicial  possession,  except  by  the  permission 
of  the  American  authorities.  He  could  do  noth- 
ing that  would  in  any  degree  affect  the  righta 
of  the  United  States  to  the  public  property; 
and  the  United  States  could  not  justly  claim 
the  forfeiture  of  the  land  for  a  breach  of  these 
conditions,  without  showing  that  there  were 
officers  in  California,  under  the  military  govern- 
ment, who  were  authorized  by  a  law  of  Congress 
to  make  this  survey,  and  deliver  judicial  pos- 
session to  the  grantee.  It  is  certain  that  no 
such  authority  existed  after  the  overthrow  of 
the  Mexican  government.  Indeed,  if  it  had 
existed,  the  principles  decided  in  the  case  of 
Arredondo,  6  Pet.  745,  746,  would  furnish  a 
satisfactory  answer  to  the  objection. 

Two  other  objections  on  the  part  of  th« 
United  States  to  the  confirmation  of  this  title 
remain  to  be  noticed.  The  first  condition  an- 
nexed to  the  grant  prohibits  the  grantee  from 
selling,  alienating  or  mortgaging  the  property, 
or  subjecting  it  to  taxes,  'entail,  or  any  [*564 
other  incuqibrances.  And  by  the  laws  of  Mex- 
ico, the  grantee  could  not,  it  is  said,  sell  or  con- 
vey the  land  to  anyone  but  a  Mexican  citizen, 
and  that  Fremont  was  not  a  Mexican  citizen  at 
the  time  of  the  conveyance  under  which  he 
claims. 

In  relation  to  the  first  objection,  it  is  evi- 
dent, from  the  disturbed  state  and  frequent  rev- 
olutions in  the  province,  that  there  was  some 
irregularity  in  the  conditions  annexed  to  grants, 
and  that  conditions  appropriate  to  one  descrip- 
tion of  grant,  from  clerical  oversight  or  some 
other  cause,  were  sometimes  annexed  to  others. 

This  is  manifestly  the  case  in  the  present  in- 
stance; for  this  condition  is  in  violation  of  the 
Mexican  laws,  and  could  not,  therefore,  be  le- 
gally annexed  to  this  grant.  For  by  the  de- 
cree of  the  Mexican  Congress  of  August  7, 
1823,  all  property  which  had  been  at  any  time 
entailed,  ceased  to  be  £0  from  the  20th  Septem- 
ber, 1820,  and  was  declared  to  be  and  contin- 
ued absolutely  free;  and  no  one  in  future  was 
permitted  to  entail  it.  And  the  prohibition  in 
the  13th  article  of  the  regulations  of  1824,  to 
transfer  property  in  mortmain,  necessarily  im- 
plies that  it  might  be  aliened  and  transferred  ili 
any  other  manner. 

^        ifl  How. 
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But  if  this  condition  wa«  valid  by  the  laws 
of  M«xico„and  if  any  conveyance  made  by  Al- 
Tarado  would  have  forfeited  the  land  under 
the  Mexican  goTemment  as  a  breach  of  this 
condition,  or  if  it  would  have  been  forfeited 
by  a  conveyance  to  an  alien,  it  does  not  by  any 
means  follow  that  the  same  penalty  would  be 
incurred  by  the  conveyance  to  Fremont. 

California  was  at  that  time  in  possession  of 
the  American  forces,  and  held  by  the  United 
States  as  a  conquered  country,  subject  to  the 
authority  of  the  American  government.     The 
Mexican  municipal  laws,  which  were  then  ad- 
ministered,  were   administered   under  the  au- 
thority of  the  United  States,  and  might  be  re- 
pealed or  abrogated  at  their  pleasure;  and  any 
Mexican  law  inconsistent  with  the  rights  of  the 
United  States  or  its  public  policy,  or  with  the 
rights  of  its  citizens,  were  annulled  by  the  con- 
quest.    Now,  there  is   no  principle  of   public 
law  which  prohibits  a  citizen  of  a  conquering 
country  from  purchasing  property,  real  or  per- 
sonal, in  the  territory  thus  acquired  and  held; 
Dor  is  there  anything  in  the  principles  of  our 
government,  in  its  policy  or  its  laws,  which 
forbids  it.    The  Mexican  government,  if  it  had 
regained  the  power,  and  it  had  been  its  policy 
to  pfevent  the  alienation  of  real  estate,  might 
have  treated  the  sale  by  Alvarado  as  a  viola- 
tion of  its   laws;   but  it  becomes  a  very  dif- 
ferent question  when'  the  American  government 
is  called  on  to  execute  the  Mexican  law.    And 
it  can  hardly  be  maintained  that  an  American 
5(S*]  citizen,  who  makes  a  'contract  or  pur- 
chases property  under  such  circumstances,  can 
be  punished  in  a  court  of  the  United  States 
with  the  penalty  of  forfeiture,  when  there  is 
BO  law  of  Congress  to  inflict  it.    The  purchase 
was  perfectly  consistent  with  the  rights  and 
duties  of  Colonel  Fremont,  as  an  American  of- 
Icer  and  an  American  citizen ;  and  tite  country 
is  which  he  made  the  purchase  was,  at  tin 
time,  subject  to  the  authority  and  dominion  of 
the  United  States. 

Still  less  can  the  fact  that  he  was  not  a  citi- 
■en  of  Mexico,  impair  the  validity  of  the  oon- 
TeytDoe.  Every  American  citizen  who  was 
then  in  California  bad  at  least  equal  rights 
with  the  Mexicans ;  and  any  law  of  the  Mexi- 
om  nation  which  had  subjected  them  to  dis- 
tbilities,  or  denied  to  them  equal  privileges, 
were  necessarily  abrogated  without  a  formal  re- 
pe«L 

Ib  relation  to  that  part  of  the  argument 
which  disputes  his  right,  upon  the  ground  that 
bit  grant  embraces  mines  of  gold  or  silver,  it  is 
iofficient  to  say,  that  under  the  mining  laws  of 
Spain,  the  discovery  of  a  mine  of  gold  or  sil- 
Ts  did  not  destroy  the  title  of  the  individual 
to  the  land  granted.  The  only  question  before 
the  court  is  the  validity  of  the  title.  And 
whether  there  be  any  mines  on  this  land,  and 
if  there  be  any,  what  are  the  rights  of  the  sov- 
ereignty in  them,  are  questions  which  must  be 
decided  in  another  form  of  proceeding,  and  are 
not  subjected  to  the  jurisdiction  of  the  commis- 
tionera  or  the  court  by  the  Act  of  1851. 

Some  difficulty  has  been  suggested  as  to  the 
form  of  the  survey.  The  law  directs  that  a 
rarrey  shall  be  made,  and  a  plat  returned. 
of  all  claims  affirmed  by  the  Commissioners 
And  ss  the  lines  of  this  land  have  not  been 
fixed  by  public  authority,  their  proper  location 
It  Led. 


may  be  a  matter  of  some  difficulty.  Under  the 
Mexican  government,  the  survey  was  to  be 
made  or  approved  by  the  officer  of  the  govern- 
ment and  the  party  was  not  at  liberty  to  give 
what  form  he  pleased  to  the  grant.  This  pre- 
caution was  necessary  in  order  to  prevent  the 
party  from  giving  it  such  a  form  as  would 
be  inconvenient  to  the  adjoining  public  domain 
and  impair  its  value.  The  nght  which  the 
Mexican  government  reserved  to  control  this 
survey  passed,  with  all  other  public  rights,  to 
the  United  States;  and  the  survey  must  now 
be  made  under  the  authority  of  the  United 
States,  and  in  the  form  and  divisions  pre- 
scribed by  law  for  surveys  in  California,  em- 
bracing the  entire  grant  in  one  tract. 

Upon  the  whole,  it  is  the  opinion  of  the 
court  that  the  claim  of  the  petitioner  is  valid, 
and  ought  to  be  confirmed.  The  decree  of  the 
District  Court  must  therefore  be  reversed,  and 
the  case  remanded,  with  directions  to  the  Dis- 
trict Court  to  enter  a  decree  conformably  to 
this  opinion. 

*Mr.  Justice  Catron,  dissenting:  [*56< 

On  the  23d  of  February,  1844,  Juan  B.  Al- 
varado petitioned  the  Governor,  Micheltorrena, 
for  ten  leagues  of  land,  alleging  that  the  tract 
which  he  then  owned  was  not  sufficient  to  sup- 
port hia  stock  of  cattle,  and  which  he  was  de- 
sirous to  increase.  He  at  the  same  time  pro- 
posed to  contribute  to  the  spreading  of  the 
agriculture  and  industry  of  the  country.  And 
he  further  declared,  that  because  of  the  good  in- 
tentions of  the  Governor  in  favor  of  the  im- 
provements of  the  country,  the  petitioner  hoped 
for  a  favorable  consideration  of  bis  demand. 

The  Governor  referred  the  petition  to  the  al- 
calde of  San  Jos6,  who  reported  that  the  land 
was  vacant,  that  the  petitioner  was  meritori- 
ous, and  that  there  was  no  objection  to  making 
the  grant.  In  this  report,  Jimeno,  the  govern- 
ment secretary,  concurred. 

The  Governor  declared  the  petitioner  meri- 
torious for  his  patriotic  services,  and  therefore 
worthy  of  a  preference;  and  accordingly,  on 
the  29th  of  February,  1844,  proceeded  to  grant 
to  Alvarado,  for  his  personal  benefit  and  that 
of  his  family,  the  tract  of  land  known  by  the 
name  of  Mariposas,  to  the  extent  of  ten  square 
leagues,  within  the  limits  of  the  Snow  Moun- 
tain (Sierra  Nevada),  and  the  rivers  known  by 
the  names  of  the  Chanchilles,  of  the  Merced, 
and  the  San  Joaquin,  "the  necessary  require- 
ments, according  to  the  provisions  of  the  laws 
and  regulations  having  been  previously  com- 
plied with,  subject  to  the  approbation  of  the 
Departmental  Assembly,  and  the  following  con- 
ditions"— that  is  to  say: 

First.  "He  shall  not  sell,  alienate  nor  mort- 
gage the  same,  nor  subject  it  to  taxes,  entail, 
or  other  incumbrance." 

Second.  "He  may  inclose  it  without  obstruct- 
ing the  roads  or  the  right  of  way.  He  shall  en- 
joy the  same  freely,  without  hindrance,  destin- 
ing it  to  such  use  or  cultivation  as  may  best 
suit  him;  but  he  shall  build  a  house  within  a 
year,  and  it  shall  be  inhabited." 

Third.  "He  shall  solicit  from  the  proper 
magistrate  the  judicial  possession  of  the  same, 
by  virtue  of  this  grant,  by  whom  the  bounda- 
ries shall  be  marked  out,  on  the  limits  of  which 
lie  (the  grantee)  sliall  place  the  proper  land- 
marks." 
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Fourth.  "The  tract  of  land  granted  is  ten 
sitios  Ue  ganailo  mayor  (teu  square  leagues),  as 
kefore  mentioned.  The  magistrate  who  may 
give  the  possession  shall  cause  the  same  to  be 
surveyed  according  to  the  ordinance,  the  sur- 
plus remaining  to  the  nation  for  the  proper 
use." 

]<'iftb.  "Should  he  violate  these  conditions, 
he  will  lose  his  right  to  the  land,  and  it  will  be 
subject  of  b6ing  denounced  (pretended  for)  by 
another." 

667*]  •"Therefore,  I  command  that  these  pres- 
ents being  held  firm  and  binding,  that  the  same 
be  registered  in  the  proper  book,  and  delivered 
to  the  party  interested,  for  his  security,  and 
other  purposes." 

The  foregoing  conditions,  in  elTect,  are  im- 
posed by  the  Colonization  Law  of  1824,  and  the 
regulations  made  in  pursuance  thereof,  by  the 
Chief  Executive  of  Mexico,  in  1828;  both  of 
which  were  equally  binding  upon  the  territori- 
al governors,  when  they  exercised  the  granting 
power. 

The  concession,  according  to  these  laws, 
could  only  be  made  for  agricultural  purposes 
and  for  raising  cattle.  Colonization  was  the 
great  object  of  the  Law  of  1824;  and  to  this 
end  alone  was  its  execution  prescribed  and  ar- 
ranged by  the  Regulations  of  1828. 

Much  stress  has  been  laid  on  the  fact  that, 
in  the  concession  to  Alvarado,  patriotic  services 
are  referred  to  as  a  reason  why  a  preference 
was  given  to  the  grantee  in  obtaining  the  land ; 
that  preference  was  founded  on  the  8th  section 
of  the  Act  of  1824,  which  provides,  "that  in 
the  distribution  of  lands,  Mexican  citizens  are  I 
to  be  attended  to  in  preference,  and  no  distinc- 
tion shall  be  made  among  these,  except  such 
only  as  is  due  to  private  merit  and  services  ren- 
dered to  the  country."  Private  merit  or  public 
services  could  form  no  part  of  the  consideration 
for  grants  made  for  the  purposes  of  grazing 
and  cultivating;  nor  had  the  Governor  of  a  ter- 
ritory power  to  grant  for  any  other  purpose. 
The  nth  section  of  the  Act  of  1824  reserved 
the  power  to  the  Supreme  Executive  to  alienate 
lands  in  the  territories  in  favor  of  civil  or  mili- 
tary officers  of  the  federation.  This  grant, 
therefore,  stands  on  the  footing  of  others,  and 
is  subject  to  the  same  conditions.  Alvarado's 
petition,  and  the  Governor's  concession  founded 
on  it,  must  be  taken  together;  they  are  a  neces- 
sary part  of  the  contract  between  the  appli- 
cant and  the  government,  under  the  Coloniza- 
tion Law  of  18-24,  and  the  Regulations  of  1828, 
which,  with  inconsiderable  exceptions,  remained 
in  full  force  when  this  concession  was  applied 
for  and  issued. 

The  government  of  the  United  States  re- 
ceived the  legal  title  to  the  public  lands  in  Cali- 
fornia by  treaty,  and  incumbered  under  the 
laws  of  nations  with  all  the  equitable  rights 
of  private  property  therein,  that  they  were  sub- 
ject to  in  the  hands  of  Mexico  at  the  time  of 
their  transfer;  and  the  question  here  is,  what 
interest,  in  the  land  claimed,  Alvarado  or  his 
assignee  had,  when  the  Treaty  was  made.  Tho 
consideration  for  the  grant  was  a  performance 
of  its  leading  conditions  on  the  part  of  tho 
grantee;  the  principal  condition  being,  the  in- 
habitation of  the  land,  in  the  manner  and  with- 
in the  time  prescribed.  As  to  the  terms  of  this 
condition,  the  Regulations  of  1828  declare,' that 
SttO 


the  party  soliciting  *for  lands,  shall  de-  [*66S 
scribe,  as  distinctly  as  possible,  by  means  of  a 
map,  the  land  asked  for;  and  a  record  shall  b* 
kept  of  the  petitions  presented  and  grants 
mode,  with  the  maps  of  the  lands  granted;  ami 
the  Governor  was  required,  by  the  lltb  rule  oi 
the  Regulations,  to  designate  to  the  colonist 
the  time  within  which  he  was  bound  to  cultk- 
vate  or  occupy  the  land;  "it  being  understood 
that  if  he  does  not  comply,  the  grant  of  the 
land  shall  remain  void;"  and  by  the  12th  rule, 
the  grantee  was  required  to  prove  before  the 
municipal  authoHty  that  he  had  cultivated  or 
occupied,  so  that  a  record  should  be  made  of 
the  fact  thus  established,  "in  order  that  ha 
might  consolidate  and  secure  his  right  of  own- 
ership, and  have  power  to  dispose  freely  of  the 
land."  Accordingly,  certain  conditions  were  in- 
serted in  the  grant  as  part  of  it,  by  the  second 
of  which,  the  colonist  was  bound  to  build  and 
inhabit  a  bouse  on  the  land  granted,  within  one 
year.  This  was,  therefore,  the  time  allowed 
from  the  date  of  grant  for  the  fulfillment  of 
the  important  condition  on  which  an  equitable 
claim  to  it  arose. 

In  this  case  the  land  was  granted  to  Alvarado 
in  February,  1844,  and  three  years  after  he  con- 
veyed to  Colonel  Fremont,  the  petitioner.  No 
possession  had  been  taken  by  Alvarado  befoi* 
that  time,  nor  any  further  act  done  to  acquire 
a  title,  than  the  first  step  of  obtaining  the  con- 
cession; and  if  this  step  gave  him  an  equity  to 
have  a  perfect  title  from  the  Mexican  govern- 
ment, then  his  equity  is  the  same  as  against 
the  United  States. 

In  the  first  place,  the  11th  rule  above  cited 
declares  that  no  right  accrues  to  the  colonist 
unless  he  occupies  the  land;  and  in  the  next 
place  the  Act  of  Congress  of  March  3d,  1851, 
by  the  authority  of  which  we  are  acting,  de- 
clares (sec.  11)  that  the  Board  of  Commission- 
ers and  courts,  deciding  on  California  land 
claims,  shall  be  governed  by  the  decisions  of 
the  Supreme  Court  of  the  United  States,  so  far 
as  they  are  applicable. 

By  these  decisions  it  has  been  settled  foi' 
many  years  that  a  Spanish  concession,  con- 
taining a  condition  of  inhabitation  and  cultiva 
tion,  the  performance  of  which  is  the  considera- 
tion to  be  paid  for  an  ultimate  perfect  title,  is 
void,  unless  the  condition  was  performed  within 
the  time  prescribed  by  the  ordinances  of  Spain. 
It  was  so  held  in  the  case  of  The  United  States 
V.  Wiggins,  14  Pet.  3S0,  and  the  opinion  then 
given  was  followed  in  the  cases  of  Buyck,  1& 
Pet.  222,  and  of  Delespine,  IS  Pet.  319.  But 
the  rule  was  more  distinctly  laid  down  in  the 
case  of  The  United  States  v.  Boisdorft,  11  How. 
96.  There  the  court  said:  "The  grantee  might 
have  his  land  surveyed,  or  he  might  decline; 
he  might  establish  himself  on  the  land,  or  de- 
cline; these  acts  rested  wholly  in  bis  discre- 
tion. But  if  he  failed  to  take  possession,  and 
establish  himself,  he  had  no  claim  to  title;  his 
concession  or  *first  decree  in  such  case  [*569 
had  no  operation.  So  the  Supreme  Court  of 
Louisiana  held  in  Lafayette  v.  Blanc,  3  La. 
Ann.  60,  and  in  our  judgment  properly.  There, 
the  grantee  never  having  had  actual  posses- 
sion imder  his  concession,  the  court  decided  that 
he  could  set  up  no  claim  to  the  land,  at  law  ox 
in  equity.  This  case  followed  Hooter  v.  Tip- 
ix>lt,  17  I^.  109.    We  take  it  to  be  undoubtedly 
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tne,  that  if  no  •etual  poeseasion  waa  taken 
under  a  gratuitous  oonceasion,  given  tor  the 
parpoM  of  cultivation,  or  raising  cattle,  during 
the  existence  of  the  Spanish  goTemment,  no 
equity  was  imposed  on  our  government  to  give 
taj  consideration  or  effect  to  such  concession  or 
reooMe." 

The  case  of  Glenn  ▼.  United  States,  13  How. 
(£0,  maintains  the  same  doctrine.  It  was 
tliere  declared  that  a  promise  of  performance 
(that  is,  to  inhabit  and  cultivate)  on  the  part 
of  Glamorgan,  the  grantee,  was  the  sole  ground 
OB  which  the  Spanish  commandant  made  the 
eoneeasion;  that  actual  performance,  by  cnlti- 
vatlng  the  land,  was  the  consideration  on  which 
a  complete  title  could  issue;  and  that  so  far 
from  oomplyinc,  Glamorgan  never  toolc  a  sin- 
gl»  step  aater  his  concession  was  made,  and  in 
1800  conveyed  for  the  paltry  sum  of  11,600; 
sad  nnder  these  drcumstaaces  (says  the  court) 
we  an  called  on  to  decide  in  his  favor,  acoord- 
isf  to  the  principles  of  justice;  this  being  the 
rue  prescnoed  to  us  by  the  Act  of  1S24,  and 
the  ^>aaish  Regulations.  The  court,  then,  de- 
dares  that  the  claim  had  no  justice  in  it,  and 
to  allow  it  would  be  to  sanction  an  attempt  at 
ta  eztiavagant  speculation  merely;  referring 
to  Boiadort's  case,  as  having  established  the 
priadple  that  oeeupation  was  indispensable, 
■ad  toe  real  consiMration  of  grants  for  pur- 
poses of  inhabitation  or  cultiviUion. 

But  it  is  insisted  here  that  no  possession  was 
tskea  of  the  land,  nor  a  survey  of  it  made,  be- 
etose  of  the  danger  from  hostile  Indians  in  its 
aeig^borhood.  If  this  were  a  valid  excuse, 
tbw  OB  the  Indian  borders  grants  would  carry 
M  sabstaatial  conditions  with  them.  The 
point  is  settled  in  the  eases  of  Kingsley,  12  Pet. 
484,  and  of  De  ViUemont,  13  How.  267.  that 
where  the  hostility  of  Indians  was  alleged  as 
ta  exBUse  for  not  occupying  the  land,  and  it 
tppeared  that  the  hostility  existed  when  the 
pmat  was  made,  and  was  merely  eontinued, 
that  then  the  grantee  eoold  not  be  permitted 
to  set  np  sodi  an  excuse. 

Aharado  manifettly  took  the  grant  at  his 
own  risk,  and  if  he  did  not  intend  to  perform 
the  eonditiott  of  inhabitation,  or  could  not  do 
it,  he  must  l>ear  the  consequences.  To  hoM 
otherwise  would  be  to  subvert  the  manifest 
design  of  the  colonization  laws  of  Mexico,  by 
reserving  indefinitely,  to  single  individuals, 
STt*]  'large  bodies  of  uncultivated  and  unoc- 
copied  lands,  in  the  instance  before  us,  amount- 
iag  to  60,000  arpents. 

It  is,  I  think,  impossible  to  exempt  this 
daim  from  the  settled  doctrine,  that  oceupa- 
tiea  is  a  consideration  indispensable  to  its  va- 
lidity. It  ia  thus  laid  down  in  various  in- 
itsnees,  and  especially  in  the  cases  above  cited, 
of  B(rfsdor«,  of  Qlenn,  and  of  De  Villemont; 
aor  can  this  claim  be  sustained,  unless  they  are 
overruled,  and  the  Act  of  Congress,  declaring 
that  this  eourt  is  bound  by  them,  disregarded 
The  District  Judge,  who  rejected  this  claim  in 
OtHfomia,  held  that  he  could  not  do  so,  and  in 
my  opinion,  held  properly.  I  give  the  eonclu- 
MB  of  faJs  opinion  as  it  is  found  in  the  record : 

"Bat  in  the  ease  at  bar,  the  time  for  making 
a  aettlement  is  limited  to  one  year.  So  far  as 
appears,  Alvarad<i  never  even  saw  the  tract  he 
assumed  to  convey  to  Fremont,  nor  was  any 
iKtlement  effected  by  the  latter  until  a  year 
Mined. 


after  the  ratiflcation  of  the  Treaty.  It  cannot 
be  urged  in  thia,  as  in  other  eanea,  that  the 
grant  was  not  made  complete  by  the  assent 
of  the  Assembly,  owing  to  accident  or  the  neg- 
lect of  the  Governor,  for  Alvarado  himself 
says  it  could  not  be  submitted  to  them  without 
the  diseno,  or  plan,  which,  on  account  of  the 
hostilities  of  the  Indians,  he  was  unable  to 
furnish,  and  yet  the  danger  from  that  source 
existed  at  the  time  of  his  application,  for  he 
assigns  it  to  the  Governor  as  a  reason  why  the 
diseno  did  not  accompany  the  petition. 

It  is  urged  that  the  political  disturbances  of 
the  country  contributed  to  prevent  the  settle- 
ment; but  I  think  it  clear,  from  the  evidence, 
that  the  principal,  if  not  the  only  reason  why 
it  was  not  effected  by  Alvarado  or  Fremont 
until  after  the  Treaty,  was  the  danger  from  the 
savages,  and  that  this  danger  existed  to  sub- 
stantially the  same  degree  before  and  after  the 
grant. 

Upon  the  whole,  after  a  most  careful  con- 
sideration of  this  case,  and  with  every  desire 
to  give  the  claimant  the  full  benefit  of  every 
favorable  consideration  to  which  he  is  entitled, 
I  have  been  unable  to  resist  the  conclusion  that 
the  cases  of  Glenn,  of  De  Villemont,  and  of 
Boisedore,  lay  down  for  me  rules  of  decision 
applicable  to  this  ease,  and  from  which  I  am 
not  at  liberty  to  depart." 

2d.  The  next  question  is,  whether  a  conces- 
sion, which  is  in  fact  a  floating  land  warrant, 
seeking  a  location  on  any  part  of  a  large  region 
of  country  containing  nme  hundred  square 
miles,  can  be  confirmed  by  this  court,  acting  as 
it  does,  of  necessity,  in  a  judicial  capacity. 
The  assumption  thus  to  locate  the  ten  leagues 
asserts  power  in  the  claimant  to  have  the  land 
surveyed  at  his  discretion,  either  in  a  body  or 
in  single  tracts,  so  that  they  adjoin  each  other 
at  any  point  of  the  respective  surveys.  In  the 
'latter  form  he  did  have  them  surveyed,  [*571 
and  in  this  form  of  location,  the  grant  was 
declared  valid  by  the  Board  of  Commissioners. 

I  understand  the  Mexican  laws  as  not  to  al- 
low any  such  undefined  floating  claims.  It  is 
impossible  to  recognize  them  under  the  Act  of 
1824,  the  object  of  which  was  to  colonize  par- 
ticular tracts  of  land. 

By  that  Act  the  petitioner  was  bound  to  de- 
scribe the  land  asked  for  "as  distinctly  as 
possible  by  means  of  a  map,"  according  to 
which  it  was  granted;  and  next,  he  was  re- 
quired to  solicit  from  the  proper  magistrate 
(usually  the  alcalde  of  the  next  pueblo)  judi- 
cial possession  of  the  land  described;  and  this 
magistrate  was  required  to  survey  and  desig- 
nate the  boundaries,  on  the  limits  of  which  t& 
party  intereated  was  bound  to  place  proper 
landmarks.  Now,  that  Alvarado  had  no  sep- 
arate interest  to  any  specific  tract  of  land,  waa 
admitted  on  the  argument;  but  it  was  insisted 
that  he  was,  and  his  assignee  is,  a  tenant  in 
common  with  the  government,  in  all  the  coun- 
try situate  in  a  r^on  called  Mariposas,  lying 
within  the  limits  of  the  Sierra  Nevada,  and  the 
rivers  known  by  the  names  of  Chandiillea,  of 
the  Merced,  and  the  San  Joaquin.  In  any  part 
of  this  large  scope  of  country  it  is  assumed  the 
Mexican  magistrate  and  surveyor  could  have 
laid  off  the  ten  leagues,  and  that  the  Surveyor- 
General  of  California  can  do  the  same  now. 

This  claim,  standing  on  the  concession  alone, 
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lost  its  binding  operation  in  one  year,  and  be- 
eame  void  if  the  land  was  not  designated  with- 
in that  time,  unless  the  time  was  enlarged,  or 
new  conditions  prescribed  by  the  Governor.  So 
I  understand  the  11th  rule  of  the  Regulations 
of  1828. 

To  hold  that  the  Mexican  government  de- 
signed to  leave  in  force  for  an  indefinite  length 
of  time  large  undefined  concessions,  that  might 
be  surveyed  at  the  election  of  the  claimant  at 
any  time  and  at  any  place,  to  the  hindrance  of 
colonization  and  to  the  destruction  of  other  in- 
terests, is  an  idea  too  extravagant  to  be  seri- 
ously entertained;  so  far  from  it,  the  Mexican 
^Ionization  laws  contained  more  positive  pro- 
visions, to  the  end  of  granting  distinct  and 
known  tracts  of  land  to  colonists,  than  did  any 
Spanish  laws  that  have  at  any  time  been 
brought  to  the  consideration  of  this  court. 

It  is  proper  to  remark  that,  by  the  Mexican 
Kws,  an  assignee  could  not  be  put  into  posses- 
sion of  land  by  force  of  the  first  decree  of  con- 
cession. Alvarado  alone  could  apply  for  judi- 
cial possession.  By  the  11th  rule,  a  possession 
could  be  transferred  when  it  was  duly  proved 
and  recorded;  but  the  alcalde  could  not  recog- 
nize an  assignee  as  a  colonist,  because  by  the 
third  rule  the  Governor  was  bound  to  judge  of 
573*]  the  fitness  of  the  candidate,  *and  having 
decided  as  to  his  fitness,  the  alcalde  was  held 
to  an  execution  of  that  decision,  and  could  not 
recognize  an  assignee. 

We  are  here  called  on  to  award  a  patent  for 
a  floating  claim  of  50,000  arpents  of  land  in  the 
gold  region  of  California,  to  an  assignee  whose 
vendor  claimed  under  the  colonization  laws  of 
Mexico,  but  who  never  was  a  colonist,  who 
never  did  a  single  act  under  his  contract  to 
colonize,  and  who,  it  is  admitted,  could  not 
have  obtained  a  definite  title  from  the  Political 
Department  of  the  Territory  of  California,  to 
wit:  from  the  Departmental  Assembly,  whose 
province  it  was  to  pass  on  and  confirm  grants 
to  colonists. 

'  At  law,  this  claim  has  no  standing;  it  can- 
not be  set  up  in  an  ordinary  judicial  tribunal. 
It  addresses  itself  to  us  as  founded  on  an  equi- 
ty incident  to  it  by  mere  force  of  the  con- 
tract, no  part  of  which  was  ever  performed. 
The  claim  is  as  destitute  of  merit  as  it  can  be, 
and  has  no  equity  in  it;  nor  is  it  distinguish- 
able from  that  of  Glamorgan,  which  was  pro- 
nounced invalid  in  the  case  of  Glenn  v.  U.  S. 

If  this  claim  is  maintained,  all  others  must 
likewise  be,  if  the  first  step  of  making  the  con- 
cession is  proved  to  have  been  performed  by 
the  acting  Governor;  as  no  balder  case  than 
the  one  before  us  can  exist  in  California,  where 
the  grant  is  not  infected  with  fraud  or  forgery. 

And  this  presents  a  very  grave  considcrsttion. 
affecting  pre-emption  rights.  The  country  in 
California  is  filled  up  with  inhabitants  culti- 
vating the  valleys  and  best  lands,  and  where 
they  rely  almost  as  confidently  on  their  govern- 
ment titles,  founded  on  Acts  of  Congntss,  as  if 
they  had  a  patent  for  the  land.  No  other 
American  title  is  known  in  the  State  of  Cali- 
fornia, except  such  as  are  founded  on  the  pre- 
emption laws. 

These  agricultural  people  are  quite  as  much 
eontractora  with  the  United  States  as  the  Mexi- 
can gnatees  vrere  contractors  with  their  gov 
ernmcttt, 

asa 


March  1,  1854,  Congress  promised  to  each  set- 
tler who  was  on  the  land  March  1,  1854,  or 
might  settle  on  it  within  two  years'  there- 
after, 160  acres,  to  include  his  residence,  at 
$1.25  an  acre.  This  was  a  policy  to  populate 
the  country,  which  is  yet  in  progress.  That 
these  occupants  have  an  equitable  interest,  and 
hold  the  land  as  purchasers,  is  the  settled  doc- 
trine of  the  Department  of  Public  Lands,  which 
exercises  jurisdiction  over  them.  Much  of  labor 
and  money  has  been  expended  on  the  faith  that 
a  preference  right  was  a  safe  title,  and  exempt 
from  floating  Mexican  concessions,  such  as  that 
made  to  Alvarado,  and  now  in  litigation  here. 
And  this  was  most  natural.  Incipient  Mexican 
claims  had  no  standing  in  an  ordinary  court  of 
justice,  and  Congress  created  special  courts  to 
try  them,  *and  prescribed  the  laws  and  [*57X 
rules  by  which  these  courts  should  be  governed 
in  their  adjudications;  and  among  other  rules 
it  was  provided,  that  the  decree  of  the  Su- 
preme Court  of  the  United  States  should  govern 
where  they  applied.  They  thus  had  given  to 
them  the  force  of  a  legislative  enactment. 
These  decisions  apply  as  a  governing  rule  most 
emphatically  to  the  requirement  of  a  specific 
location  of  Spanish  claims,  to  which  the  court 
had  held  litigants  with  a  strictness  often  com- 
plained of,  but  always  necessary  for  the  pro- 
tection of  the  public  and  its  alienees;  and  it 
was  the  necessary  consequence  that  cultivators 
of  the  soil  should  believe  themselves  safe  from 
the  ruin  that  lurks  in  a  floating  claim,  familiar 
even  to  western  ploughmen,  many  of  whom  re- 
member the  history  of  exhausting  and  fierce 
litigation  in  their  own  families  for  the  pater- 
nal hearth,  and  who  relied  on  the  firm  and  con- 
sistent decisions  of  this  court  to  protect  their 
new  homes  on  the  Pacific.  Nor  do  I  think  that 
any  pre-emption  right  can  be  included  in  a  sur- 
vey of  the  Alvarado  claim,  so  as  to  make  the 
preference  right  part  of  the  land  belonging  to 
the  grant,  because  Col.  Fremont's  claims  has 
never  been  located,  and  our  decree  cannot  dis- 
turb innocent  owners  until  it  is  located.  It  was 
so  held  by  this  court,  in  the  case  of  Menard  v. 
Massey,  8  How.  309.  And  unless  that  case  is 
disregarded,  one  having  a  preference  right  can- 
not ^  deprived  of  his  possession  by  this  float- 
ing claim. 

Mr.  Justice  Campbell,  dissenting: 
The  concession  upon  which  the  decree  in 
favor  of  the  United  States  was  pronounced,  is 
for  ten  square  leagues,  to  be  located  in  a  dis- 
trict of  country  which  contains  abov«  one  hun- 
dred square  leagues.  To  the  concession  there 
is  no  plan  or  design  to  indicate  the  place  of  lo- 
cation; nor  was  there  any  survey,  delivery  of 
judicial  possession,  occupancy  or  improvement, 
at  any  time  prior  to  the  Treaty  of  Guadaloups 
Hidalgo.  The  conditions  to  the  validity  of  t 
grant  prescribed  by  the  laws  of  colonization 
of  Mexico,  and  which  were  specifically  annexed 
to  the  grant  imder  consideration,  made  these 
necessary. 

The  case  of  Smith  v.  The  U.  S.  10  Pet.  32t, 
and  many  others  where  the  doctrine  of  that 
case  was  applied,  is,  in  my  opinion,  conclusive 
of  this.  The  claim  arose  on  a  petition  of  St. 
Vrain  to  the  Governor-General  of  Louisiana,  in 
Kovcm\»t,  1796,  praying  for  a  grant,  in  full 
By  the  Acta  of  Ifarch  3,  1863, "luad \  property  V»  ^am  wA  Vv*  >«£«%,  «A.  VikSfift  TO^er- 
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SoaI  arpents;  with  the  ipeeial  permission  to 
looste  in  separate  pieces  upon  different  mines, 
of  whatever  nature  they  may  be,  without  oblig- 
ing him  to  malce  a  settlement;  which  grant,  as 
prayed  for,  wias  granted  by  the  Goyemor-Gen- 
era],  in  February,  1796. 

Hi*]  The  court,  in  that  case,  collect  some  of 
the  principles  which  had  been  employed  by  the 
court  in  the  settlement  of  claims  under  the 
Treaties  of  Florida  and  Louisiana.  '"We  have 
held,"  they  say,  "that,  in  ascertaining  what  ti- 
tles would  have  been  perfected  if  no  cession  had 
been  made  to  the  United  States,  we  must  refer 
to  the  general  conrse  of  the  law  of  Spain;  to  lo- 
cal usage  and  custom;  and  not  what  might 
have  been  done  by  the  special  favor,  or  ar- 
bitrary power  of  the  King  or  his  officers." 

"It  has  also  been  distinctly  decided,"  they 
My,  "in  the  Florida  eases,  that  the  land 
daimed  must  have  been  severed  from  the  gen- 
eral domain  of  the  King  by  some  grant  which 
gives  it  locality  by  its  terms,  by  reference  to 
iome  description,  or  by  a  vague  general  grant, 
with  an  authority  to  locate  afterwards  by  sur- 
vey making  it  definite ;  which  grant  or  authori- 
ty to  locate  must  have  been  made  before  the 
Treaty  of  Cession  (i.  e.,  24th  January,  1818.) 

The  court  then  coming  to  the  case  under  con- 
lideration,  describes  it  as  a  "grant  to  vest  in 
the  petitioner  a  title  in  full  property  to  all  the 
lands  in  the  province  containing  minerals, 
which  he  might  at  any  time  locate  in  quantities 
to  suit  his  own  pleasure."  "Its  condition  at 
the  cession  was  precisely  as  H  was  at  the  date 
of  the  grant;  there  was  no  evidence  that  the 
grantee  had  done  or  offered  to  do  any  act,  or 
Blade  any  claim  or  demand,  asserting  or  affirm- 
iag  any  right  under  the  grant."  The  court  say, 
Uttt  at  the  date  of  the  surrender  of  Louisiana, 
"Hhere  was  not  an  arpent  on  which  his  right 
kad  any  local  habitation;  until  a  location  was 
snde,  it  was  a  mere  authority  to  locate,  which 
ke  might  have  exercised  at  his  pleasure,  both 
as  to  time  and  place,  by  the  agency  of  a  public 
•orveyor  autborized  to  separate  lands  from  the 
nyal  domain  by  a  survey  pursuant  to  a  grant, 
warrant  or  order  of  survey. 

"At  the  time  of  the  cession,  nothing  had  been 
t»  aevCTed,  either  by  a  publio  or  private  survey- 
or, or  any  act  done  by  which  the  King  could  in 
any  way  be  considered  as  a  trustee  for  St. 
Train  for  any  portion  of  the  10,000  arpents; 
aad  there  was  no  spot  in  the  whole  ceded  ter- 
ritory in  which  he  had,  or  could  claim,  an  exist- 
isg  right  of  property.  An  indispensable  pre- 
nijuisne  to  such  right  was  some  act  by  which 
Us  grant  would  acquire  soeh  locaUty  as  to  at- 
tach to  some  spot;  until  this  was  done,  the 
grant  could  by  no  possibility  have  been  per- 
fected into  a  complete  title.  It  is  clear,  there- 
fore, that  the  integrity  of  the  publie  domain 
had  in  no  way  been  affected  by  this  grant  (in 
March,  1804),  at  tha  Treaty  of  Cession." 

Hers  was  a  grant,  "in  full  property,"  from 
the  highest  political  authority  having  the 
power  to  malce  grants — ^without  oonditiott 
STt*]  *or  limitation  as  to  the  manner  or  time 
of  the  survey — pronounced  invalid  for  the  rea- 
son that  when  the  sovereign  parted  with  the 
territory,  it  had  no  definite  location  nor  limit. 
The  concession  now  before  the  eonrt  agrees 
with  the  one  we  have  considered,  as  being  in- 
deflaite,  attaching  to  ae  partieolar  mot  in  « 


large  extent  of  territory.  The  Mexican  Govern- 
or of  California  declares  it  to  be  the  property 
of  the  grantee  by  the  letters  then  issued,  not  in 
full  property,  but  as  "subject  to  the  approba- 
tion of  the  most  excellent  Departmental  Assem- 
bly, and  to  conditions  underwritten."  Among 
these  conditions  are  those  of  a  survey  and  de- 
livery of  possession  by  a  publio  officer,  and  oc- 
cupancy and  improvement  in  a  limited  period. 
For  very  nearly  four  years,  while  the  land  re- 
mained as  the  property  of  Mexico,  no  act  was 
done,  nor  right  asserted  to  any  portion  of  the 
ten  square  leagues,  and  nothing  was  performed 
to  distinguish  them  from  any  other  part  of  the 
public  domain.  The  integrity  of  the  publio  do- 
main in  this  district  had  never  been  disturbed 
at  the  Treaty  of  Guadaloupe  Hidalgo,  even 
by  a  visit  from  the  grantee. 

The  case  of  Rutherford  v.  Greene's  Heirs,  2 
Wheat.  106,  does  not  conflict,  in  my  judgment, 
with  the  case  I  have  cited.  The  question  in 
that  case  was,  whether  an  Act  of  a  State  Legis- 
lature, appropriating  »  certain  number  of  acres 
in  a  particular  district  of  country  "to  be  al- 
lotted" by  public  officers  named  in  the  Act,  and 
after  that  allotment  was  perfected,  whether  it 
amounted  to  a  legal  or  equitable  title  (for  the 
case  was  in  chancery),  to  the  particular  lot  of 
land,  against  a  claimant  under  a  subsequent  en- 
try or  purchase  from  the  State.  To  make  that 
case  parallel  to  this,  the  claim  of  the  grantee 
should  have  rested  upon  the  general  grant  only, 
without  the  completing  process  of  the  allot- 
ment. The  analogy  fails,  in  respect  to  the  pres- 
ent case,  at  the  point  where  the  question  of 
doubt  is  suggested. 

In  the  case  of  Smith,  this  court  considered 
the  effect  of  the  acts  of  the  grantee,  performed 
after  the  Treaty  of  Cession,  towards  locating 
the  grant,  and  whether  they  had  any  relation 
back  to  the  date  of  the  title,  so  as  to  unite 
with  it  and  give  deflniteness  to  it.  And  the 
court  say,  that  the  surveys  must  be  performed 
by  public  officers,  under  a  legal  authority,  as  m 
public  trust,  and  that  this  was  the  law  of  both 
the  United  States  and  Spain.  And  that  the 
United  States,  having  acquired  the  territory  by 
cession,  were  entitled  to  bold  it  discharged  of 
all  claims,  where  the  specifie  lands  could  not  be 
identified  by  the  description  in  the  grant,  or  a 
supplementary  survev. 

Tile  doctrine  of  this  case  has  been  applied 
with  nnifonnity  by  this  court,  in  a  long  series 
of  cases,  some  of  which,  with  a  degree  of  strict- 
ness, bordering  upon  severity. 

Lecompte  y.  *U.  S.  11  How.  119;  U.  S.  [*67« 
T.  King,  8  How.  773;  S.  C  7  How.  833;  U.  S. 
V.  Wi^ns,  14  Fttt.  334;  BisseU  v.  Penrose,  8 
How.  817. 

The  non-fulflllment  of  these  conditions  It 
was  competent  to  Mexico  to  overlook  or  to  for- 
give. 

It  is  probable  that,  in  the  lax  administration 
of  her  laws,  in  the  distant  Province  of  Califor- 
nia, all  investigation  would  have  been  avoided 
if  the  cession  of  the  United  States  had  not  been 
made.  It  is  equally  within  the  power  of  Con- 
gress to  remit  the  consequences  attaching  to 
the  omissions,  and  to  concede  as  a  grace  what, 
in  California,  might  have  been  yielded  from  in- 
dolence or  indulgence. 

But  Congress  has  chosen  to  deal  with  the  snb- 
ject  of  titles  in  California,  upon  principles  of 
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I*w,  embracing  in  that  term  the  whole  body  of 
jurisprudence  applicable  to  the  subject;  and 
that  the  solution  of  all  tlus  questions  arising 
npon  them  shall  be  made  by  courts  of  justice 
acting  upon  their  fixed  rules  of  judgment. 
Among  the  guides  it  has  directed  us  to  follow 
are  the  decisions  of  this  court  in  analogous 
cases.  In  my  opinion,  tlie  cases  I  hare  cited 
control  this  case,  and  I  do  not  feel  at  liberty 
to  depart  from  what  is  to  me  their  clear  and 
manifest  import. 

Decree  of  the  District  Court  reversed,  and 
cause  remanded  to  the  said  District  Court,  for 
further  proceedings  to  be  had  therein  in  con- 
formity to  the  opinion  of  this  court. 


JOHN  C.  HAVS,  Plff.  in  Brr, 

T. 

THE    PACIFIC     MAIL    STEAMSHIP    COM- 
PANY. 

(See  S.  C.  17  How.  506-600.) 
Taxation — vessels  in  transitu. 

The  State  of  California  has  no  Jurisdiction  over 
vessels  for  the  purpose  of  taxation,  wblcb  were  not 
properly  abiding  wttbin  Its  limits  so  as  to  become 
incorporated  wfth  otber  personal  property  of  the 
State,  but  whicb  were  then  temporarily,  engaged 
In  lawful  trade  and  commerce,  with  their  situs  at 
the  home  port  (New  Yorli),  where  the  vessels  be- 
longed, and  where  the  owners  were  liable  to  be 
taxed  for  the  capital  Invested,  and  where  tbe 
taxes  bad  been  paid. 

Tbe  assessmeut  was  not  a  judicial,  but  a  minis- 
terial act,  and  as  the  assessors  exceeded  their  pow- 
ers in  making  it,  tbe  oOcer  Is  not  protected. 

Tbe  payment  of  the  tax  was  not  voluntary,  but 
compulsory  to  prevent  tbe  sale  of  one  of  tbe  ships. 

'Argued  Mar.  6,  1856.    Decided  Mar.  10,  1855. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

The  case  is  stated  by  the  court. 

Messrs.  Milton  S.  Latham,  Bobert  J.  Brent, 
and  Henry  May,  for  plaintiff  in  error: 

The  State  of  California  has  the  power  to  tax 
ships  or  other  property  brought  within  her  ju- 
risdiction the  same  as  the  property  of  her  own 
citizens. 

Passenger  Cases,  7  How.  323;  McCnlloch  t. 
Md.  4  Wheat.  426;  2  Story's  Com.  410,  sec. 
937;  Providence  Bank  v.  Billings,  4  Pet.  581; 
Weston  V.  City  of  Charleston,  2  Pet.  449;  Li- 
cense Cases,  5  How.  682. 

There  is  no  analogy  between  the  power  of 
taxation  and  the  power  of  regulating  com- 
merce. 

9  Wheat.  201 ;  Federalist,  numbers  32-34,  36. 

Messrs.  Samuel  F.  Vinton  and  Walter 
Davidge,  for  defendants  in  error: 

First.  The  revenue  law  of  California  did 
not  apply  to  vessels  upon  which  the  tax  was 
exacted  by  the  plaintiff  in  error. 

Laws  of  California,  2d  sess.  1851,  page  163. 

Second.  If  said  law  was  applicable  to  said 
vessels,  it  was  as  to  them,  in  violation  of  the 
Constitution  of  the  United  States,  and  there- 
fore null  and  void. 

1.  The  Act  in  question  was  a  regulation  of 
commerce  and  the  exclusive  power  of  making 
such  a  regulation  was  vested  in  Congress. 

NOTE. — Wbere  ships  are  taxable — see  note,  37 
L.B.A.   618. 
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Gibbons  t.  Ogden,  9  Wheat.  1;  Brown  v. 
State  of  Maryland,  12  Wheat.  419;  McCulloch 
V.  Maryland,  4  Wheat.  310;  License  Cases,  5 
How.  604;  Passenger  Cases,  7  How.  283;  Cooley 
V.  Board  of  Port  Wardens,  12  How.  299;  The 
Brig  Wilson  v.  U.  S.  1  Brock.  423;  Howell  T. 
The  State,  3  GiU.  14. 

2.  The  law  was  repugnant  to  the  dearly 
manifested  will  of  Congress. 

1  Stat,  at  L.  pp.  287,  480,  623,  305,  498;  2 
Stat,  at  L.  103,  610,  668,  604. 

3.  The  law  was  in  substance  a  duty  on  im- 
ports. 

4.  The  law  waa  in  substance  a  duty  on  ton- 
nage. 

6.  As  to  a  portion  of  the  said  vessels,  the 
United  States  had  a  legal  and  beneficial  inter- 
est therein,  and  they  were  by  law,  the  means 
and  instruments  of  executing  tbe  laws  of  the 
general  government,  and  were  in  its  service  and 
subject  to  its  control  and  orders. 

9  SUt.  at  L.  187,  367,  323;  Weston  v.  aty  of 
Charleston,  2  Pet.  465;  Dobbins  v.  Com.  of  Erie 
County,  16  Pet.  447;  Cohens  v.  State  of  Va.  6 
Wheat.  267;  NeU  v.  Ohio,  3  How.  728. 

Mr.  Justice  IlelsOB  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  District  Court 
for  the  Northern  District  of  California. 

The  suit  was  brought  in  the  District  Court, 
by  th«  Company,  to  recover  back  a  sum  of 
money  which  they  were  compelled  to  pay  to 
the  defendant,  as  taxes  assessed  in  the  State  of 
California,  upon  twelve  steamships  belonging 
to  them,  which  were  temporarily  within  the  ju- 
risdiction of  the  State. 

The  complaint  sets  forth,  that  the  plaintiffs 
are  an  incorporated  Company  by  the  laws  of 
New  York;  that  all  the  stockholders  are  resi- 
dents and  citizens  of  that  State ;  that  the  prin- 
cipal, office  for  transacting  the  business  of  th« 
Company  is  located  in  the  City  of  New  Yoric, 
but,  for  the  better  transaction  of  their  btuiness, 
they  have  agencies  in  the  City  of  Panama,  New 
Grenada,  and  in  the  City  of  San  Francisco, 
California;  that  they  have  also  a  naval  dock 
and  ship-yard  at  the  port  of  Benicia,  of  that 
State,  for  furnishing  and  repairing  their  steam- 
ers; that  on  the  arrival  at  the  port  of  San 
Francisco,  they  remain  no  longer  than  is  neces- 
sary to  land  their  passengers,  mails  and  freight, 
usually  done  in  a  day;  they  then  proceed  to 
Benicia,  and  remain  for  repairs  and  refitting  un- 
til the  commencement  of  the  next  voyage, 
usually  some  ten  or  twelve  days;  that  the  busi- 
ness in  which  they  are  engaged  is  in  the  trans- 
portation of  passengers,  merchandise,  treasure, 
and  the  United  States  mails,  between  the  City 
of  New  York  and  the  City  of  San  Francisco,  by 
way  of  Panama,  and  between  San  Francisco 
and  different  ports  in  tbe  Territory  of  Oregon; 
that  the  Company  are  sole  owners  of  the  sev- 
eral vessels,  and  no  portion  of  the  interest  is 
owned  by  citizens  of  the  State  of  California; 
that  the  vessels  are  all  ocean  steamships,  em- 
ployed exclusively  in  navigating  the  waters  of 
the  ocean;  that  all  of  them  are  duly  reg^tered 
at  the  custom  house  in  New  York,  where  the 
owners  reside;  that  taxes  have  been  assessed 
upon  all  the  capital  of  the  plaintiffs  represent- 
ed by  the  steamers  in  the  State  of  New  York, 
under  the  laws  of  that  Slate,  ever  since  tliey 
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hare  been  employed  in  the  navigation,  down  to 
the  present  time;  that  the  said  steamships  have 
lieen  assessed  in  the  State  of  California  and 
County  of  San  Francisco,  for  the  year  beginning 
1st  July,  1851,  and  ending  30th  June,  1852, 
6*8*]  claiming  the  'assessment  as  annually 
due,  under  an  Act  of  the  Legislature  of  the 
State;  that  the  taxes  assessed  amount  to  9 II,- 
J  96SL50,  and  were  paid  under  protest,  after  one 
of  the  vessels  was  advertised  for  sale  by  the 
defendant,  in  order  to  prevent  a  sale  of  it. 

To  this  complaint  the  defendant  demurred, 
and  the  court  below  gave  judgment  for  the 
phuntifTs. 

By  the  3d  section  of  the  Act  of  Congress  of 
Slst  December,  1702,  it  is  provided  that  every 
ship  or  vessel,  except  as  thereafter  provided, 
■hall  be  registered  by  the  Collector  of  the  dis- 
trict, in  which  shall  be  comprehended  the  port 
to  which  the  ship  or  vessel  shall  belong  at  the 
time  of  her  registry,  and  which  port  shall  be 
deemed  to  be  that  at  or  nearest  to  which  the 
owner,  if  there  be  but  one,  or,  .u  more  than 
ime,  nearest  to  the  place  where  the  husband, 
or  acting  and  managing  owner  usually  resides; 
and  the  name  of  the  ship,  and  of  the  port  to 
which  she  shall  so  belong,  shall  be  painted  on 
her  stem,  on  a  black  ground,  in  white  letters 
of  not  less  than  three  inches  in  length;  and  if 
any  ship  or  vessel  of  the  United  States  shall  be 
found  without  having  her  name,  and  the  name 
of  the  port  to  which  she  belongs,  painted  in 
the  manner  mentioned,  the  owner  or  owners 
(hall  forfeit  $60. 

And  by  the  Act  of  29th  July,  1860,  9  Stat. 
at  L.  440,  it  b  provided  that  no  bill  of  sale, 
mortgage,  or  conveyance  of  any  vessel  shall  be 
valid  against  any  person  other  than  the  grant- 
or, etc.,  and  persons  having  actual  notice,  un- 
less such  bill  of  sale,  mortgage  or  conveyance 
be  recorded  in  the  office  of  the  Collector  of  the 
atatoms  where  such  vessel  ia  registered  or  en- 
rolled. 

These  provisions,  and  others  that  might  be 
referred  to,  rery  clearly  indicate  that  the  domi- 
dl  of  a  vessel  that  requires  to  be  registered,  if 
we  may  so  speak,  or  home  port,  is  the  port  at' 
which  she  is  registered,  and  which  must  be  the' 
■earest  to  the  place  where  the  owner  or  owners 
'  reside.  In  this  case,  therefore,  the  home  port 
of  the  Teasels  of  the  plaintiffs  was  the  port  of 
Kew  York,  where  they  were  duly  registered, 
tod  where  sll  the  individual  owners  are  resi- 
dnt,  and  where  ia  also  the  principal  place  of 
business  of  the  Company;  and  where,  it  is  ad- 
mitted, the  capital  invested  is  subject  to  State, 
eonaty  and  other  local  taxes. 

Time  ships  are  engaged  in  the  transportation 
of  passengers,  merchandise,  etc,  between  the 
(Sty  of  New  York  and  San  Francisco,  by  the 
way  of  Panama,  and  between  San  Francisco 
sad  different  ports  in  the  Territory  of  Oregon. 
They  are  thus  engaged  in  the  business  and  com- 
neree  of  the  country,  upon  the  highway  of  na- 
tions, touching  at  such  ports  and  places  as 
these  great  interests  demand,  and  which  hold 
t9t*]  out  to  the  owners  sufficient  'induce- 
ments by  the  profits  realized  or  expected  to  be 
rcalixed.  And  so  far  as  respects  the  ports  and 
"harbors  within  the  United  States,  they  are  en- 
tered and  cargoes  discharged,  or  laden  on  board, 
independently  of  any  control  over  them,  except 
•8  it  respects  municipal  and  sanitary  regula- 
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tions  of  the  local  authorities,  such  as  are  not 
inconsistent  with  the  Constitution  and  laws  of 
the  general  government,  to  which  belongs  the 
regulation  of  commerce  with  foreign  nations 
and  between  the  States. 

Now,  it  is  quite  apparent  that  if  the  State  of 
California  possessed  the  authority  to  impose 
the  tax  in  question,  any  other  State  in  the 
Union,  into  the  ports  of  which  the  vessels  en- 
tered in  the  prosecution  of  their  trade  and  busi- 
ness, might  also  impose  a  light  tax.  It  may  be 
that  the  course  of  trade,  or  other  circumstances, 
might  not  occasion  as  great  a  delay  in  other 
ports  on  the  Pacific  as  at  the  port  of  San  Fran- 
cisco. But  this  is  a  matter  accidental,  depend- 
ing upon  the  amount  of  business  to  be  trans- 
acted at  the  particular  port,  the  nature  of  it, 
necessary  repairs,  etc.,  which  in  no  respect  can 
affect  the  question  as  to  the  situs  of  the  prop- 
erty, in  view  of  the  right  of  taxation  by  the 
State. 

Besides,  whether  the  vessel,  leaving  her  home 
port  for  trade  and  commerce,  visits,  in  the 
course  of  her  voyage  or  business,  several  ports, 
or  confines  her  operations  in  the  carrying  trade 
to  one,  are  questions  that  will  depend  upon  the 
profitable  returns  of  the  business,  and  will  fur- 
nish no  more  evidence  that  she  has  become  a 
part  of  the  personal  property  within  the  State, 
and  liable  to  taxation  at  one  port  than  at  tha 
others.  She  is  within  the  jurisdiction  of  all  or 
any  one  of  them  temporarily,  and  for  a  purpose 
wholly  excluding  the  idea  of  permanently  abid- 
ing in  the  State,  or  changing  her  home  port. 
Our  merchant  vessels  are  not  unfrequently  ab- 
sent for  years,  in  the  foreign  carrying  trade, 
seeking  cargo,  carrying  and  unlading  it  from 
port  to  port,  during  all  the  time  absent;  but 
they  neither  lose  their  national  character  nor 
their  home  port,  as  inscribed  upon  their  stem. 

The  distinction  between  a  vessel  in  her  home 
port  and  when  lying  at  a  foreign  one  or  in  the 
port  of  another  State  is  familiar  in  the  admi- 
ralty law.  She  is  subjected,  in  many  cases, 
to  the  application  of  a  different  set  of  prin- 
ciples.   7  Pet.  324;  4  Wheat.  438. 

We  are  satisfied  that  the  State  of  California 
had  no  jurisdiction  over  these  vessels  for  the 
purpose  of  taxation,  they  were  not,  properly, 
abiding  within  its  limits,  so  as  to  become  inoor- 

gorated  with  the  other  personal  property  of  the 
tate;  they  were  there  but  temporarily, 
engaged  in  lawful  trade  and  commerce, 
'with  their  situs  at  the  home  port,  ['tOO 
where  the  vessels  belonged,  and  where  the  own- 
ers were  liable  to  be  taxed  for  the  capital  in- 
vested, and  where  the  taxes  had  been  paid. 

An  objection  is  taken  to  the  recovery  against 
the  Colleetor«  on  the  ground,  mainly,  that  the 
assessment  under  the  law  of  California,  by  the 
assessors,  was  a  judicial  act,  and  that  the  party 
should  have  pursued  his  remedy  to  set  it  aside 
according  to  the  provisions  of  that  law. 

We  do  not  think  so.  The  assessment  was 
not  a  judicial,  but  a  ministerial  act,  and  as  the 
assessors  exceeded  their  powers  in  making  it, 
the  officer  is  not  protected. 

The  payment  of  the  tax  was  not  voluntary, 
but  compulsory,  to  prevent  the  sale  of  one  of 
the  ships. 

Our  conclusion  is,  that  the  judgment  of  the 
court  below  is  right,  and  should  be  affirmed. 
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Mr.  Justice  Daniel,  dissenting: 

I  dissent  from  the  decision  of  the  court  in 
this  case,  it  being  my  opinion  that  neither  the 
Circuit  Court  nor  this  court  could  take  juris- 
diction over  the  parties  to  this  suit;  and  that 
therefore  this  cause  should  be  remanded  to  the 
District  Court,  with  directions  to  dismiss  it  for 
want  of  jurisdiction. 

Mr  Justice  Campbell: 

I  concur  in  the  judgment.  But  I  concur 
only  in  consequence  of  the  facts  stated  in  the 
declaration,  and  admitted  by  the  demurrer. 
The  material  fact  is,  that  the  vessels  were  in 
transitu,  having  no  situs  in  California,  nor  per- 
manent connections  with  its  internal  commerce. 

Judgment  of  the  District  Court  affirmed,  with 
costs  and  interest  until  paid,  at  the  same  rate 
per  annum  that  similar  judgments  bear  in  the 
State  of  California. 

Judgment  affirmed,  with  costs. 
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LODOVIC   P.  ALFORD,   Admr.  of  Henry   D. 
Bullard,  Deceased. 

(See  S.  C.  17  How.  001-606.) 

Limitations — successive  possessions  will  create 
statutory  bar. 

By  a  statute  of  Texas,  "Every  suit  to  be  insti- 
tuted to  recover  real  estate,  as  against  him,  ber  or 
tbem.  In  possessloD,  under  title,  or  color  of  title, 
shall  be  Instituted  within  tbree  years  next  after 
the  cause  of  action  shall  have  accrued,  and  not 
afterwards,"  etc..  Held  that  the  person  sued  need 
not  himself  have  held  for  three  years  In  order  that 
the  statute  bar  may  be  effectual ;  but,  that  the 
possession  under  said  statute,  might  be  In  two 
or  more,  holding  In  privity,  one  under  another ; 
and  If  the  possession  of  both  so  holding  under 
title,  or  color  of  title,  will  make  out  the  term 
prescribed  by  said  section,  then  the  bar  will  be 
effectual. 

Hence,  when  two  or  more  persons.  In  or  under 
the  same  title,  bad  possession  for  more  than  three 
years.  It  Is  sufflclent  to  create  the  statutory  bar. 

Submitted  Mar.  1, 186S.    Decided  Mar.  10,  1855. 

IN  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Texas. 

This  was  an  action  of  trespass  brought  in 
the  District  Court  of  the  United  States  for  the 
District  of  Texas,  by  the  plaintiff  in  error,  to 
try  the  title  to  a  certain  tract  of  land.  The 
trial  below  resulted  in  a  verdict  and  judgment 
in  favor  of  the  defendants,  whereupon  the 
plaintiffs  brought  the  case  here  on  a  writ  of 
error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  J.  J.  Crittenden,  A.  H.  Lawrence  and 
Robert  Hughes,  for  the  plaintiff  in  error,  con- 
tended: 

First:  That  the  language  of  the  15th  section 
of  the  Texas  Statute  of  1841,  affects  the  posses- 
sion of  him  alone  against  whom  the  suit  is 
brought. 

Second.  That  front  the  whole  Act  together 
it  is  manifest  that  tbree  years'  possession  was 
not  intended  as  a  bar,  for  the  14th  section  gives 
authority  to  anyone  having  a  right  of  entry, 
to  make  such  entry  within  ten  years. 

Messrs.  E.  P.  Hill  and  J.  P.  Henderson,  for 
the  defendant  in  error. 

We  submit  that  the  plaintiff's  cause  of  action 
MSB 


in  this  case  accrued  to  Mm  the  very  moment 
the  defendant,  or  those  under  whom  he  claims, 
entered  upon  the  land,  claiming  it  adversely  to 
plaintiff  under  color  of  title. 

Alexander  v.  Pendleton,  8  Cr.  462;  Jackson 
▼.  Elliott,  13  Johns.  118;  Hawkins  et  al.  v. 
Barney's  Lessee,  5  Pet.  457;  Overfield  t. 
Christey,  7  S.  ft  R.  177;  McKay  v.  Dixon,  6  S. 
ft  R.  264;  Portis  v.  Hill's  Adm.  3  Tex.  273. 

As  to  the  fact  of  continuity  of  possession  we 
refer  to  1  Shep.  Touchst.  446-448;  Shannon  v. 
Kiney,  1  Marsh.  4.  Herd  r.  Walton,  2  Marsh. 
620. 

Mr.  Justice  Curtia  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  by  writ  of  error 
to  the  District  Court  for  the  District  of  Texas. 
It  was  an  action  of  trespass,  to  try  the  title  to 
a  tract  of  land.  On  the  trial,  the  defendant  re- 
lied on  the  ISth  section  of  the  Statute  of  Lim- 
itations, passed  in  1841,  by  the  Congress  of  the 
then  Republic  of  Texas,  which  is  in  the  follow- 
ing words:  "Every  suit  to  be  instituted  to  re- 
cover real  estate,  as  airainst  him,  her  or  them, 
in  possession,  under  title  or  color  of  title,  shall 
be  instituted  within  three  years  next  after 
cause  of  action  shall  have  accrued  and  not 
afterwards,  saying,"  etc. 

In  reference  to  this  defense  the  District 
Judge  instructed  the  jury,  that  a  possession 
under  the  said  15th  section  might  be  in  two  or 
more,  holding  in  privity,  one  under  another; 
and  if  the  possession  of  both  so  holding  will 
make  out  the  term  prescribed  by  said  sn^ion, 
and  he  sued  has  title  or  color  of  title,  then  the 
bar  will  be  effectual. 

The  plaintiff  excepted  to  this  instruction, 
and  the  jury  found  a  verdict  for  the  defend- 
ant. 

Several  objections  to  this  instruction  hare 
been  relied  on  in  this  court.  The  first  is,  that 
a  holding  by  two  persons  for  the  space  of  three 
years,  one  claiming  and  holding  in  privity  with 
the  other,  does  not  satisfy  the  Statute;  that 
the  person  who  is  sued  must  himself  have  held 
for  the  space  of  three  years.  The  argument 
is,  that  the  period  of  three  years  begins  to  run 
when  "cause  'of  action  shall  have  ac-  [•608 
crued;"  that  the  Statute  does  not  say  wnen  a 
cause  of  action,  or  the  first  cause  of  action  ac- 
crued, but  when  cause  of  action  accrued;  that 
cause  of  action  accrues  against  each  tenant  In 
succession  when  he  enters,  whether  he  come 
into  the  land  in  privity  with  the  preceding  oc- 
cupant or  not;  for  each  is  a  trespasser  by  an 
unlawful  entry;  that  the  Statute  refers,  not 
to  the  cause  of  action  which  first  accrues  to  the 
plaintiff  by  reason  of  an  unlawful  entry,  but 
to  the  first  cause  of  action  which  accrues  to 
him  by  reason  of  the  entry  of  the  particular 
person  sued.  It  is  conceded  that  this  construc- 
tion of  the  Statute  is  not  in  conformity  with 
that  put  upon  the  21  Jac.  I.  ch.  16,  and  its  re- 
enactments  in  this  country;  but  it  is  insisted 
that  the  particular  terms  of  the  Statute  in 
question  call  for  a  different  interpretation,  be- 
cause the  bar  therein  provided  for  is  confined  to 
certain  cases  therein  enumerated,  and  is  not  ap- 
plicable to  all  cases  of  adverse  holding  for  the 
space  of  three  years. 

It  must  be  admitted  that  the  bar  afforded  by 
the  15th  section  of  the  Statute  is  confined  to 
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the  particular  ease*  therein  described;  but  the 
question  is,  whether  that  description  excludes 
cases  where  there  has  been  an  adverse  holding 
for  three  years  by  different  porsons  holding  in 
privity  with  each  other;  and  we  are  of  opinion 
that  such  cases  are  included  in  the  16th  sec- 
tion.   We  think  both  the  language  of  the  law 
and  its  subject  matter,  as  well  as  the  analogous 
cases  respecting  the  interpretation  of  similar 
statutes,  call  for  this  construction.    The  plain- 
tiff would  read  the  law  as  if  it  had  said,  "with- 
in three  years  next  after  cause  of  action  shall 
have  accrued"  "against  the  person  sued."    Out 
these  words  are  not  in  the  law,  nor  wo'jld  the 
eourt  be  justified  in  interpolating  them.    It  is 
true,  the  only  cases  enumerated  m  the  law  are 
suits  against  persons  in  possession  under  title 
or  color  of  title.     But  the  definitions    of    the 
terms,  title  and  color  of  title,  which  immediate- 
ly follow,  are:     "By  the  term  title,  as  used  in 
this  section,  is  meant  a  regular  chain  of  trans- 
fer from  and  under  the  sovereignty  of  the  soil; 
•nd  color  of  title  is  constitute  by  a  consecu- 
tive chain  of  such  transfer  down  to  him,  her, 
or  them,  in  possession,  withoift  being  regular, 
w  if  one  or  more  of  the  memorials  or  muni- 
ments be  not  registered  or  not  duly  registered," 
etc.    It  is  quite  plain,  therefore,  that  when  this 
lection  speaks  of  a  suit  against  one  in  posses- 
sion under  title  or  color  of  title,  it  is  not  con- 
fined to  cases  in  which  the  defendant  was  the 
first  to  enter  under  that  title.    If  he  be  in  a 
regular  chain  of  transfer  from  and  under  the 
sovereignty  of  the  soil,  or  in  a  consecutive  chain 
of  such  transfer,  though  informal  in  its  instru- 
ments, he  is  a  defendant  within  the  descriptive 
words  of  this  section;   and  it  is  wholly  im- 
•OS*]  material  'whether  he  was  the  first  taker 
from  the  sovereign  of  the  soil  or  not. 

The  words,  "as  against  him,  her  or  them 
in  possession,  under  title  or  color  of  title," 
nitrict  the  benefit  of  this  bar  to  those  persons, 
who  hold  under  such  a  title;  the  words,  "shall 
be  instituted  within  three  years  next  after 
tans*  of  action  shall  have  accrued,  and  not 
afterwards,"  prescribe  the  length  of  time  dur- 
ing which  cause  of  action  must  have  existed, 
\  bf  reason  of  an  adverse  holding  under  such  a 
I  title.  And  as  by  the  very  terms  of  the  Act,  the 
person  setting  up  this  bar  must  be  in  a  chain 
of  transfer  from  the  sovereignty  of  the  soil 
down  to  himself,  it  necessarily  follows,  that 
the  defendant  setting  up  the  bar  must  be  in 
privity  with  bis  predecessors  in  the  title,  and 
that  he  cannot  rely  on  the  title  or  possession 
of  any  one  under  whom  he  does  not  claim. 
There  is  nothing  in  the  Act  to  restrict  the 
party  sued  from  relying  on  the  possession  of 
any  predecessor  in  that  title  under  the  sov- 
ereignty of  the  soil,  which  has  come  to  him- 
trlf,  and  the  purpose  of  the  Act  requires,  that 
he  ahonld  be  allowed  to  do  so.  That  purpose 
wu  to  give  repose  to  such  titles  by  three  years' 
adrerse  possession.  But  if  the  construction  for 
by  the  plaintiff  in  error  were  adopted,  three 
yean'  possession  under  such  title,  by  one  pcr- 
aon,  would  not  quiet  that  title.  If  a  descent 
weie  east,  or  an  alienation  took  place,  after 
three  years  had  elapsed,  a  right  of  action  would 
accrue  against  the  heir  or  purchaser  who  should 
eater,  and  that  action  would  not  be  barred  be- 
cause the  defendant  had  not  himself  held  pos- 
Kwioa  for  three  years. 
ISIi.  ed. 


This  would  be  an  extraordinary  anomaly.  At 
the  common  law,  a  descent  cast  tolled  the  ri^ht 
of  entry,  because  the  heir  came  in  by  operation 
of  law;  and  a  discontinuance  was  worked  by 
the  alienation  of  a  tenant  in  tail,  so  that  the 
alienee  could  not  be  entered  on  by  the  heir  in 
tail.  These  rules  of  the  common  law  were 
changed,  in  part,  by  the  32  Hen.  VIII.  eh.  33, 
and  have  been  wholly  abrogated  in  most  of  the 
United  States;  but  that  the  title  of  the  heir  or 
alienee  should  be  worse  than  that  of  the  ances- 
tor or  grantor,  and  that  an  action,  wholly 
barred  against  the  latter,  should  be  revived  and 
be  in  force  upon  an  entry  by  the  former,  under 
a  title  already  protected  by  the  Act,  would  in- 
deed be  strange.  We  see  nothing  in  the  lan- 
guage or  objects  of  the  law,  and  certainly  there 
is  nothing  in  the  decisions  under  analogous 
laws  calling  for  this  interpretation. 

Though  we  do  not  know  that  the  Supreme 
Court  of  Texas  has  had  occasion  to  decide  the 
precise  question  here  presented,  that  learned 
court  has  repeatedly  expressed  views  of  this 
section  of  the  Act  of  1841,  in  accordance  with 
those  we  have  above  given.  In  Wheeler  ▼. 
Moody,  0  Tex.  377,  that  court,  in  'con-  [*«04 
sidering  a  defense  set  up  under  the  ISth  sec- 
tion of  this  Act,  say:  'The  possession  need 
not  be  continued  by  the  same  person;  but, 
when  held  by  different  persons,  it  must  be 
shown  that  a  privity  existed  between  them." 
So,  in  Horton  v.  Crawford,  10  Tex.  390,  speak- 
ing of  the  time  when  the  cause  of  action  ac- 
crues, within  the  meaning  of  this  section,  they 
say:  "When  does  the  cause  of  action  accrue T 
Unquestionably,  at  the  instant  of  possession 
taken  under  the  circumstances  specified  in  the 
Statute,  viz.:  under  title  or  color  of  title,  ac- 
cording to  the  definition' of  those  terms  given  in 
the  law  himself." 

See,  also,  Portis  et  ux.  t.  Hill's  Adm'r,  3 
Tex.  273. 

We  understand,  therefore,  that  our  views  of 
this  Statute  are  in  accordance  with  those  of 
the  Supreme  Court  of  Texas,  so  far  as  that 
learned  court  has  had  occasion  to  express  any 
opinion  on  the  subject;  and  we  hold,  in  the 
terms  laid  down  by  them  in  the  case  of  Wheeler 
v.  Moody,  that,  under  the  16th  section  of  the 
Act  of  1841,  the  possession  need  not  be  eon- 
tinued  by  the  same  person,  and  that  conse- 
quently the  instruction  of  the  District  Court, 
in  this  particular,  was  correct. 

But  it  is  further  objected,  thnt  the  instruc- 
tion given  did  not  require  that  the  first  holder 
should  have  been  in  under  title  or  color  of 
title,  but  only  that  the  person  sued  should  have 
title  or  color  of  title;  and  that  this  instruction 
would  allow  the  benefit  of  this  bar  to  one  hav- 
ing title,  and  a  possession  of  less  than  three 
years,  if  he  claimed  in  privity  with  another  who 
had  previously  possessed  without  title.  But 
the  instruction  must  be  taken  with  reference  to 
the  admitted  facts  upon  which  it  was  given. 
Those  facts  were:  "It  was  proved  by  the  ad- 
missions of  the  parties,  by  their  attorneys, 
that  L.  P.  Alford  and  the  defendant,  by  a 
union  of  the  several  possessions,  had,  next  be- 
fore the  commencement  of  the  plaintiff's  action, 
peaceable,  adverse  and  uninterrupted  posses- 
sion for  more  than  three  years,  claiming  under 
color  of  title,  of  six  hundred  and  forty  acres  of 
land,  by  virtue  of  said  Alford'e  head-right  cer- 
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tifieatei  duly  recommended,  duly  surveyed  and 
returned  to  the  General  Land  Office,  and  with- 
in the  boundary  of  both  of  one-league  surveys 
of  plaintifT,  described  and  mentioned  in  the 
second  and  third  count  of  his  petition." 

There  \r$M  no  room  to  argue,  nor  could  the 
jury  find  that  any  part  of  the  three  years'  pos- 
session was  held  without  color  of  title,  for  the 
contrary  is  expressly  admitted.  In  reference 
to  the  particular  facts  of  this  case,  the  instruc- 
tion was  not  erroneous  in  the  particular  com- 
plained of. 

It  is  also  urged,  that  in  addition  to  what  was 
said  by  the  court,  the  jury  should  have  been 
told  that  the  defendant,  having  no  title,  or 
color  of  title,  such  as  that  prescribed  by  the 
605*]  Statute,  'could  not  have  the  benefit  of 
the  bar,  by  virtue  of  the  title  or  color  of  title 
of  Alford,  under  whom  be  claimed;  for  the 
reason  that,  claiming  a  bar  under  the  Statute, 
he  had  to  show  the  circumstances  prescribed 
by  it;  and  the  title  prescribed  having  to  be  a 
transfer  down  to  him  in  possession,  the  re- 
quirement was  not  complied  with  by  showing 
«  title  in  him  under  whom  he  claimed;  and  the 
consequence  is,  that  the  defendant,  instead  of 
proving  himself  within  the  rule  required, 
shows  himself  out  of  it,  and  not  entitled  to 
the  bar. 

But  upon  the  facts  agreed,  this  position  is 
not  tenable.  It  was  agreed  that  the  defend- 
ant's possession  was  under  color  of  title  by 
virtue  of  Alford's  head-right  certificate;  and 
the  instruction  given  by  the  court  required  the 
jury  to  find  that  the  defendant  claimed  in 
privity  with  Alford;  and  this  privity  is  also 
admitted,  for  he  could  be  in  under  color  of 
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Alford's  head  right  only  by  foice  of  a  oon- 
secutive  chain  of  transfer  through  Alford  from 
the    sovereignty  of  the  soil. 

He  was  therefore  not  setting  up  color  of  title 
in  another,  but  in  himself.  It  is  true  the 
record  does  not  show  how  this  privity  was 
created,  nor  that  the  defendant  was  in  a  con- 
secutive chain  of  transfer.  But  the  necessity 
for  this  proof  was  done  away  by  the  admission 
of  the  plaintiff,  that  the  defendant  was  in  pos- 
session under  color  of  title;  for,  as  has  just 
been  observed,  this  was  equivalent  to  an  ad- 
mission that  he  was  in  under  such  a  chain  of 
transfer  from  the  sovereignty  of  the  soil. 

It  has  also  been  urged,  that  the  14th  section 
of  this  Statute  allows  an  entry  within  ten 
years  next  after  the  right  accrues.  We  are 
spared  the  necessity  of  discussing  this  question 
at  large,  because  it  has  been  distinctly  decided 
by  the  Supreme  Court  of  Texas,  in  Horton  v. 
Crawford,  10  Tex.  382;  and  we  concur  entirely 
in  the  correctness  of  the  reasoning,  by  which 
it  is  there  shown  that  the  14th  section  of  the 
Act  has  no  effect  upon  the  bar  created  by  the 
I6th  section.    * 

The  other  matters  assigned  for  error  related 
exclusively  to  the  plaintiff's  title.    But  as  the 
bar  under  the  16th  section  of  the  Statute  of 
Limitations  was  complete  and  effectual  upon 
the  conceded  facts,  there  can  be  no  error  in  thet 
judgment  in  favor  of  the  defendant,  even  i^ 
the  court  ruled  erroneously  in  respect  to  th^ 
title  of  the  plaintiff;  and  wc  have  not  eonsiii.^ 
cred  these  alleged  errors,  and  give  no  opinio-^ 
thereon. 

The  judgment  of  the  District  Court  ia  a-^^ 
firmed,  with  costs. 
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THE  DECISIONS 


or  THE 


Supreme  Court  of  the  United  States, 


ja 


DECEMBER  TERM,  1855. 


THOMAS  L  OOGGESHAIX,  Waiiam  Coggee- 
hall  And  Cook  Borden,  Appts., 

T. 

JAMSS  HARTSHORl^  and  Window  Ames. 


Decree  on  stipnlation. 


On  bearing  of  caute,  decree  entered  on  stJpnla 
tton,    rerenlng    decree   below    for   damacee    and 


eoetii,    and    aArmlna    decree    for    Injunction    and 

makinc  it  perpetoaT 

party. 


and  without  cost*  to  either 


Aigoed  Dec  12,  1866.      Decided  Dec  12,  1856. 


APPEAL  from  tlie  Circuit  Court  of  the  Unit- 
ed State*  for  the  District  of  Massachusetts. 
Mr.  O.  T,  Cnrtis.for  appellants. 
Mr.  J.  A.  Lorinc  for  appelleea. 


Ur.  Chief  Justice  Taney  made  the  following 
order: 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massa- 
dinsetts,  and  on  the  stipulation  filed  by  the 
eounsel  of  the  respective  parties,  that  the  fol- 
lowing decree  should  be  entered:  on  considera- 
tion whereof,  and  on  the  motion  of  Mr.  Curtis, 
of  counsel  for  appellants,  it  is  now  here 
ordered,  adjudged  and  decreed,  that  so  much  of 
the  decree  of  the  Circuit  Court  as  required  pay- 
ment by  the  appellants  to  the  appellees  of  the 
sam  of  (6,946.63,    and    interest    thereon,    as 

rifits,  and  $691.70,  as  costs,  be,  and  the  same 
hereby  reversed;  and  that  so  much  of  the 
said  decree  as  relates  to  an  injunction  restrain- 
ing the  appellants,  their  agents  and  servants 
and  assigns,  from  using  certain  patterns  and 
stoves  therein  mentioned,  be,  and  the  same  is 
hereby  affirmed  and  the  injunction  made  per- 
petual; and  that  the  said  Circuit  Court  be,  and 
the  same  is  hereby  directed  to  enter  a  full  satis- 
faction of  all  damages  and  costs  in  this  cause ; 
and  it  ia  further  ordered  and  decreed  by  this 
court,  that  neither  party  take  any  costs  in  this 
or  the  Circuit  Court  in  this  cause. 
1»  Ik  ed. 


Ex-parte  in  the  Matter  of  OEOROB  BUVSUBY, 
Plaintiff  in  Error, 

V. 

CHRISTIAN  HONOLD. 
LATHROP  L.  SXURGESS,  PUintiff  in  Error, 

V. 

CHRISTIAN  HONOLD. 

(See  S.  C.  18  How.  40-«l.) 

Motion  for  extension  of  time  to  file  letom. 

Where  the  clerk  of  the  Circolt  Court  eertUlea 
that  he  cannot,  consistently  with  bis  other  duties, 
return  to  this  court  a  transcript  of  the  record, 
within  the  time  required  by  the  rules,  a  motion  for 
further  time  to  return  such  transcript  will  be 
denied. 

Argued  Dec  7,  1866.      Decided  Dec  18,  1860. 

[N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louis< 


On  an  application  of  Mr.  Lawrence  for  an  ex- 
tension of  time,  under  the  63d  rule  of  this 
court,  to  file  the  returns  of  the  writs  of  error 
in  these  cases. 

Mr.  Lawrence,  of  counsel  for  the  plaintiffs 
in  error,  havine  filed  and  read  in  open  court  a 
certificate  of  the  clerk  of  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  stating  that  a  return  to  the  writ  of 
error  could  not  be  made  in  less  than  ninety 
days  after  the  return  day  of  said  writ,  moved 
the  court  for  an  extension  of  the  time  in  con- 
formity  thereto. 

Messrs.  Lawrence  and  Owen  h  Vote  for  plain- 
tiffs in  error. 

Mr.  J.  P.  Benjamin  ^or  defendant  in  error. 

I 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

In  the  above  cases  writs  of  error  were  al- 
lowed on  the  2l8t  day  of  November  last,  the 
judgments  having  been  entered  on  the  16th  of 
that  month.  The  clerk  of  the  Circuit  Court 
certifies  that  he  cannot,  consistently  with  the 
other  duties  of  his  office,  make  out  and  have 
ready  the  transcript  of  the  record  and  pro- 
ceedings in  the  said  causes,  in  time  for  the 
same  to  reach  Washington  City  at  the  opening 
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of  the  term  of  the  Supreme  Court,  nor  witUn 
lew  than  ninety  days  thereafter. 

On  this  statement  of  the  clerk,  a  motion  b 
made  for  longer  time  to  certify  the  record. 

At  the  December  Term,  1863,  this  eoort 
adopted  a  rule  requiring,  where  a  judgment  or 
decree  was  entered  thirty  days  before  the  suc- 
ceeding term  of  this  court,  that  the  writ  of  er- 
ror or  appeal  should  be  entered  on  the  record  of 
this  court,  and  the  record  filed  within  the  first 
six  days  of  the  term.  But  if  less  than  thirty 
days  intervene  between  the  entry  of  the  judg- 
ment or  decree  and  the  sitting  of  this  court, 
the  case  should  be  entered  on  the  docket  of  this 
court,  and  the  record  filed,  within  thirty  days 
from  the  commencement  of  the .  term. 

The  above  rule  was  adopted  to  prevent  un- 
necessary and  improper  delays,  in  prosecuting 
writs  of  error  or  appeals  in  this  court  from  the 
inferior  courts.  Thirty  days  from  the  com- 
mencement of  this  term  affords  ample  time  to 
the  clerk  to  make  out  and  forward  the  records 
in  the  above  cases.  The  rules  of  this  court  can 
in  no  respect  depend  upon  the  convenience  of 
the  clerks  of  the  inferior  courts. 

OBDEB. 

On  consideration  of  the  motion  made  by  Mr. 
Lawrence  on  a  prior  day  of  the  present  term, 
to  wit:  on  Friday,  the  7th  inst.  and  of  the  fol- 
lowing certificate,  to  wit: 

"Circuit  Court  of  the  United  States,  Fifth 
Circuit  and  Eastern  District  of  Louisiana, 
clerk's  office. 

Christian    Ilonold  ] 

V.  \  2392. 

George    Bulkley.   J 

I-  certify  that  on  this  25th  day  of  Kovember, 
A.  D.  1856,  a  writ  of  error  to  the  December 
Term,  A.  D.  1855,  of  the  Supreme  Court  of  the 
Unit«l  States  was  duly  applied  for,  allowed 
and  filed  by  the  defendant  in  the  above-entitled 
cause,  George  Bulkley,  from  the  judgment 
rendered  against  him  therein  in  the  said  Circuit 
Court  on  the  10th  day  of  November,  1865. 

And  I  further  certify  that  I  cannot,  consist- 
ently with  the  other  duties  of  my  office,  make 
out  and  liave  ready  the  transcript  of  the  record 
and  proceedings  in  the  said  cause  in  time  for 
the  same  to  reach  Washington  City  at  the 
opening  of  the  term  of  the  Supreme  Court  to 
which  it  is  returnable,  nor  within  less  than 
ninety  days  thereafter. 

New  Orleans,  21st.  Nov.,  1866. 

Attest:    J.  W.  Curley,  Clerk." 

It  is  now  here  considered  and  ordered  by  this 
court,  that  the  extension  applied  for  be,  and  is 
hereby  denied;  and  that  the  said  motion  be, 
and  the  same  is  hereby  overruled.  Vtt  Mr. 
Justice  McLean. 

OBDEB. 

On  consideration  of  the  motion  made  by  Mr. 
Lawrence  on  a  prior  day  of  the  present  term,  to 
wit:  on  Friday,  the  7th  instant,  and  of  the  fol- 
lowing certificate,  to  wit: 

"Circuit  Court  of  the  United  SUtes,  Fifth 
Circuit  and  Eastern  District  of  Louisiana, 
clerk's  office. 

Christian   Honold 

V.  }■  No.  2393. 

Lathrop  L.  Sturgei 

I  certify  that  on  this  21st  day  of  November, 

sea 
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A.  D.  1866,  a  writ  of  error  to  the  December 
Term,  A.  D.  1855,  of  the  Supreme  Court  of  the 
United  States  was  duly  applied  for,  allowed 
and  filed  bv  the  defendant  in  the  above-entitled 
cause,  Lathrop  L.  Stni;ges,  from  the  iuctement 
rendered  against  him  tMrein  in  the  said  Srcuit 
Court  on  the  16th  da^  of  November,  1825. 

And  I  further  certify  that  I  cannot,  consist- 
ently with  the  other  duties  of  my  office,  make 
out  and  have  ready  the  transcript  of  the  record 
and  proceedings  in  the  said  cause  in  time  for 
the  same  to  reach  Washington  City  at  the 
opening  of  the  term  of  the  Supreme  Court  to 
which  it  is  returnable,  nor  within  less  thaa 
ninety  days  thereafter. 

New  Orleans,  21  Nov.  1866. 

Attest;  J.  W.  Curley,  Clerk." 

It  is  now  here  considered  and  ordered  by  this 
court,  that  the  extension  applied  for  be,  and 
the  same  is  hereby  denied;  and  that  the  said 
motion  be,  and  the  same  is  hereby  overruled. 
Per  Mr.  Justice  McLean. 


*JAMES  B.  PECK,  William  Heilman  and  ['42 
Edward  H.  Frismuth,  Owners  of  the  Steam- 
ship Columbus,  Appellants, 

V. 

JOHN  SANDERSON. 

(  See  S.  C.  18  How.  42.) 

This  eoart  cannot  rrant  a  rebearlof  In  a  ease 
which  has  been  remitted  to  tbe  court  below. 

Argued  Dec.  7,  1866.      Decided  Dec.  18,  1865. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed SUtes  for  the  Eastern  District  of  Penn- 
sylvania. 

This  case  was  disposed  of  by  this  court  at 
the  last  term. 

68  U.  S.,  178. 

It  is  now  again  before  the  court,  on  a  motion 
by  the  appellee  for  a  re-argument. 

Mr.  Wun  for  appellants. 

Mr.  Rnsh  for  appellee. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  case  was  decided  at  the  last  term  on  an 
appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania, and  a  motion  is  now  made  by  Mr.  Rush, 
counsel  for  the  appellee,  for  a  re-argument,  oo 
the  ground  that  he  was  prevented  by  sicknesa 
from  attending  the  court  at  the  time  of  the 
hearing. 

It  is  a  subject  of  regret  that  any  cause  should 
be  heard  in  the  absence  of  counsel,  and  espe- 
cially where  the  cause  of  absence,  by  a  failure 
in  the  mail,  was  unknown  to  tbe  court. 

In  the  above  case,  the  brief  of  the  connKl 
was  before  the  court,  and  it  is  not  probable 
that  an  oral  argument  would  have  changed  the 
result. 

But  in  the  case  of  Browder  v.  MeArthnr,  T 
Wheat.  68,  it  was  held  that  this  court  cannot 
grant  a  rehearing  in  a  case  which  has  been  ro- 
miltrd  to  the  court  below;  and  in  the  cast  of 
The  Washington  Bridge  Company  v.  Stewart  et 

18  How. 
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•I.  S  How.  413,  the  same  principle  vas  recog- 
Bind. 
The  motion  it  OTerruled. 


WILUAM  H.  JONES,  James  B.  Wells,  John 
Chain,  Jonas  A.  Castaline,  Philip  C.  Paul, 
William  R.  Roberts  and  James  Byme^  Plain- 
tifls  in  Error, 

V. 

THOMAS  M.  LEAGUE. 

(See  S.  C.  18  How.  70-81.) 

Oiange  of  citizenship,  to  enable  party  to  sue 
in  federal  courts,  must  lie  bona  fide — short 
temporary  residence  insufficient— colorable 
eonveyance,  for  benefit  of  grantor,  will  not 
enable  grantee  to  sue. 

'  A  ebaoge  of  elUsemhlp  for  tbe  porpose  of  brine- 
hv  a  suit  In  a  federal  court,  must  oe  wltb  tbe  bona 
floe  tnteotlon  of  becoming  a  dtlien  of  tbe  state  to 
whicb  tbe  party  remoTcs. 

A  abort  alwence  from  tbe  state  of  which  plaintiff 
vat  a  dtlsen,  In  another  state  wltbout  the  Inten- 
tion to  ebange  bis  dtUenshlp,  Is  not  snlBcIent. 

A  conTeyance  of  lands,  which  Is  only  colorable, 
to  enable  crantee  to  bring  an  action  for  tbe  bene- 
0t  of  the  srantor,  one  third  of  the  lands  to  be  re- 
celTcd  by  grantee  In  consideration  that  he  should 
pay  one  third  of  tbe  costs,  and  superintend  tbe 
pneecntlon  of  tbe  salt,  will  not  entitle  tbe  grantee 
to  bring  tbe  action. 

The  owner  of  a  tract  of  land  may  convey  It,  in 
order  that  the  title  may  be  tried  In  tbe  federal 
coorts,  but  the  conTeyance  must  be  made  bona  fldc, 
i»  that  the  prosecution  of  the  suit  shall  not  be  for 
Us  benefit. 

Aigned  Dee.  13,  I86fi.    Decided  Dee.  18,  1866. 

IN  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Texas. 
'  This  was  an  action  for  trespass,  brought  in 
the  District  Court  of  the  United  States  for  the 
District  of  Texas,  by  the  defendant  in  error,  to 
try  the  title  to  certain  premises  in  said  State. 
On  the  final  trial  in  the  court  below,  the  ver- 
dict and  judgment  were  in  favor  of  the  plain- 
tiff. The  defendants  then  brought  the  case 
here,  on  a  writ  of  error. 

The  facts  of  the  case  sufficiently  appear  in 
the  opinion  of  the  court. 

Mr.  W.  O.  Hale,  for  the  plaintiffs  in  error: 

The  District  Court  erred  in  sustaining  the 
demurrer  to  the  first  plea  to  the  jurisdiction. 

Hart.  Dig.  688. 

In  determining  the  extent  of  the  judicial 
power  under  tbe  Constitution,  we  must  look  to 
things,  not  names. 

McNutt  T.  Bland,  2  How.  9. 

A  conveyance  for  a  valuable  consideration 
by  a  citizen  of  one  state  to  a  citizen  of  an- 
other state,  gives  tbe  federal  courts  jurisdiction, 
thongb  Bodi  waa  the  motive  of  the  conveyance. 


Hon. — Jurisdiction  of  U.  8.  Circuit  Court  de- 
pending on  partlra  and  residence.  See  note  to 
Xmory  v.  Greenongb,  1  L.  ed.  U.  8.  640. 

Colorable  conveTiinres  to  enable  suit  to  be 
bronghf,  motive  of  transfer,  when  no  objection. 
Conpona.  realdence  of  assignor.  See  note  to  Mc- 
Donald V.  Smalley,  7  h.  ed.  V.  8.  287. 

Cltljenshlp  of  corporations  and  tbetr  stockbold- 
irs.  Volontary  association.  Holders  of  bonds  of 
corporations  secured  by  mortgage.  Oenersl  an- 
swer waives  objections  to  realdence.  See  note  to 
Bope  Ins.  Co.  v.  Boordman,  8  L.  ed.  U.  8.  86. 
1ft  I<.  ed. 


Smith  V.  Kemochen,  7  How.  198-217;  Mo- 
Donald  v.  Smalley,  1  Pet.  023. 

The  converse  is  true  where  no  such  oonaider- 
ation  passes,  the  title  being  transferred  for  the 
express  purpose  of  giving  said'  courts  jurisdic- 
tion. 

Maxwell's  Lessee  v.  Levy,  2  Dall.  381;  S.  C. 
4  Dall.  330;  Hurst's  Lessee  v.  Neil,  1  Wash.C. 
C.  70-81;  Smith  v.  Kernochen,  7  How.  108-217. 

To  say  that  the  allegation  as  to  citizenship 
contained  in  the  plaintiff's  petition  is  prim* 
facie,  or  presumptive  proof  of  the  faot,  is  al>- 
surd. 

DeWolf  V.  Rabaud,  1  Pet.  490;  Sheppard  v. 
Graves,  14  How.  605;  Gray  v.  Morris,  6  Pet. 
020;  Carver  v.  Jadcson,  4  Pet.  82;  Kelly  v. 
Jackson,  6  Pet.  032. 

Mr.  S.  Hughes,  for  the  defendant  in  error: 

When  there  are  pleas  to  tbe  jurisdiction  and 
in  bar  filed  at  the  same  time,  the  plea  to  the 
jurisdiction  will  t>e  considered  waived. 

Sheppard  v.  Graves,  14  How.  610. 

By  the  averments  of  the  petition,  the  court 
has  jurisdiction.  The  plea  attempted  to  show 
that  League  was  a  colorable  plaintiff  only,  but 
the  plea  made  the  conveyance  from  Power  to 
League  part  of  the  plea,  from  whidi  a  valuable 
consideration  appears. 

Smith  V.  Kemochen,  7  How.  198. 

The  jury  was  properly  instructed.  The  ad- 
missions of  the  plaintiff  below  were  prima  facie 
only.  The  averment  in  the  petition  ia  prim* 
facie  evidence. 

Sheppard  v.  Graves,  14  How.  610. 

Hence  the  two  presumptions  counteracted 
each  other,  and  the  jury  were  constrained  to 
find  that,  at  the  commencement  of  the  suit,  the 
plaintiff  was  a  citizen  of  Maryland. 

Mollan  V.  Torrance,  9  Wheat.  637. 

Mr.  Justice  McLean  delivered  the  opinion  of 
tbe  court: 

This  is  a  writ  of  error  to  tbe  District  Court 
of  the  United  States  of  tbe  District  of  Texas. 

The  plaintiff  filed  his  petition  in  the  Dis- 
trict Court,  alleging  that  he  was  seized  in  fee 
of  a  certain  tract  of  land  in  the  County  of 
Refugio,  on  St.  Joseph's  Island,  in  the  State  of 
Texas;  beginning  on  said  island  at  the  point 
nearest  the  Arkansas  bar;  thence  in  a  north- 
easterly direction  with  the  sea  shore  to  the 
inlet  from  the  sea  into  the  bay;  thence  north 
forty-five  degrees  west  to  the  shore  of  the  bay 
or  lagoon;  thence,  with  tbe  meanders  of  the 
bay,  to  the  place  of  beginning,  containing  three 
and  one  half  leagues,  be  the  same  more  or 
less.  That  the  defendants  entered  tbe  same 
by  force  and  ejected  the  plaintiff. 

And  the  petition  further  represents,  that  the 

flaintiff  having  possession  of  several  other 
racts  of  lands  of  which  he  was  'seised,  [*80 
the  defendants  forcibly  entered  and  dispos- 
sessed him,  etc.;  and  the  petitioner  prayed 
that  after  due  trial,  according  to  the  forms  of 
law,  he  may  have  judgment  for  his  damages 
aforesaid,  for  the  recovery  of  the  lands  afore- 
said. 

The  defendants  plead  that  the  court  ought 
not  to  take  further  cognizance  of  the  action  of 
the  plaintiff,  because  they  say  that  the  pla'ntiff 
claims  title  under  and  through  a  pretended  in- 
denture, purporting  to  be  made  and  entered  in- 
to on  the  11th  of  May,  1850,  by  a  certain  Jolm 
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Power,  of  the  County  of  Refugio  and  State  of 
Texas,  a  certain  James  Hewetson,  of  the  State 
of  Coahuila,  and  Republic  of  Mexico,  by  his  at- 
torney in  fact,  James  Power;  and  the  said 
James  Power,  acting  for  and  in  behalf  of  the 
representatiyes  of  Duncan  S.  Walker,  deceased, 
of  the  one  part,  and  Thomas  M.  League,  of  the 
City  of  Galveston,  and  State  of  Texas  afore- 
said, of  the  other  part,  but  really,  and  in  law 
and  fact,  only  by  the  said  James  Power,  of  the 
one  part,  and  the  plaintiff,  of  the  other  part; 
which  said  indenture  purported  to  convey  from 
James  Power  unto  the  plaintiff,  his  heirs  and 
assigns  forever,  the  said  tracts  and  parcels  of 
land  described  in  the  petition,  and  which  the 
plaintiff  seeks  to  recover  in  this  action. 

The  said  conveyance  being  made  to  the  plain- 
tiff in  trust,  for  the  following  purposes:  that 
the  said  League  should  commence  all  such  suit, 
or  suits,  as  might  be  necessary  to  settle  the 
title  to  said  lands,  in  the  District  Court,  and 
should  a  decision  be  made  adversely  in  said 
eourt,  that  he  would  prosecute  a  writ  of  error 
or  appeal  to  the  Supreme  Court  of  the  United 
States;  and  when  the  litigation  was  finally  de- 
termined, the  said  League  would  convey  two 
thirds  of  the  land  recovered,  in  which  the  title 
should  be  settled,  to  said  Power  and  Hewetson, 
and  the  representatives  of  the  said  Walker,  and 
their  heirs  and  assigns;  and  until  such  convey- 
ances were  made,  should  hold  said  lands  for 
the  benefit  of  said  parties;  and  the  plaintiff 
agreed  to  pay  one  third  of  the  expense  of  liti- 
gation, and  the  expense  before  that  time  in- 
curred, which  it  was  agreed  amounted  to  $1,000. 

And  the  defendants  allege,  that  the  said 
Power,  at  the  time  of  the  conveyance,  and  for 
years  before  and  ever  since,  has  been  a  citizen 
of  Texas;  and  that  the  said  plaintiff  has  re- 
sided in  the  State  of  Texas  for  twelve  years, 
and  is  a  citizen  of  that  State.  That  before 
commencing  suit  he  went  to  Maryland  and 
other  States,  and  remained  absent  about  four 
months,  and  on  his  return  brought  this  suit  as 
a  citizen  of  Maryland ;  and  that  the  said  con- 
Teyance  was  colorable,  and  was  made  to  give 
jurisdiction  to  the  courts  of  the  United  States. 

Three  other  pleas  were  filed  representing  that 
81*]  the  conveyance  *waa  made  by  Power,  a 
citizen  of  Texas,  and  who  is  the  real  plaintiff 
in  the  case,  to  give  jurisdiction  to  the  federal 
courts,  and  that  League,  is  a  nominal  plaintiff. 

The  plaintiff  admits,  for  the  purposes  of  this 
cause,  that  the  only  legal  title  which  he  claims 
to  have  to  the  several  tracts  of  land  in  his 
petition  described,  is  that  conveyed  to  him  by 
James  Power,  of  the  State  of  Texas. 

A  demurrer  was  filed  to  the  first  plea  and  is- 
sues joined  as  to  the  others. 

At  an  early  period  of  this  court,  it  was  held 
in  some  of  the  circuit  courts,  that  the  averment 
of  citizenship,  to  give  jurisdiction,  must  be 
proved  on  the  general  issue.  And  as  a  conse- 
quence of  this  view,  if  at  any  stage  of  the 
cause  it  appeared  that  the  plaintiff's  averment 
of  citizenship  was  not  true,  he  failed  in  his 
suit.  But  it  is  now  held,  and  has  been  so  held 
for  many  years,  that  if  the  defendant  disputes 
the  allegation  of  citizenship  in  the  declaration, 
lie  must  plead  the  fact  in  abatement  of  the 
suit;  and  that  this  must  be  done  in  the  order 
of  pleading,  as  at  common  law. 
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In  this  case  jurbdiction  is  claimed  by  tbe 
citizenship  of  the  parties.  The  plaintiff  avers 
that  he  is  a  citizen  of  Maryland,  and  that  the 
defendants  are  citizens  of  Texas. 

In  one  of  the  Pjeas  it  is  averred  that  the 
plaintiff  lived  in  Texas  twelve  years  and  up- 
wards, and  that  for  the  purpose  of  bringing  this 
suit  he  went  to  the  State  of  Maryland,  and 
was  absent  from  Texas  about  four  months. 

The  change  of  citizenship,  even  for  the  pur- 
pose of  bringing  a  suit  in  the  federal  court, 
must  be  with  tbe  bona  fide  intention  of  becom- 
ing a  citizen  of  the  state  to  which  the  party  re- 
moves. Kothing  short  of  this  can  give  him  a 
right  to  sue  in  the  federal  courts,  held  in  the 
state  from  whence  he  removed.  If  League  was 
not  a  citizen  of  Maryland,  his  short  absence  in 
that  State,  without  a  bona  fide  intention  of 
changing  his  citizenship,  could  give  him  no 
right  to  prosecute  this  suit. 

But  it  very  clearly  appears  from  the  deed  of 
conveyance  to  the  plaintiff,  by  Power,  that  it 
was  only  colorable,  as  the  suit  was  to  be  pros- 
ecuted for  the  benefit  of  the  grantor,  and  the 
one  third  of  the  lands  to  be  received  by  the 
plaintiff  was  in  consideration  that  he  should 
pay  one  third  of  the  costs,  and  superintend  the 
prosecution  of  the  suit.  The  owner  of  a  tract 
of  land  may  convey  it,  in  order  that  the  title 
may  be  tried  in  the  federal  courts,  but  the  con- 
veyance must  be  made  bona  fide,  so  that  the 
prosecution  of  the  suit  shall  not  be  for  hi* 
benefit. 

The  judgment  of  the  District  Court  is  re- 
versed, for  want  of  jurisdiction  in  that  court. 


JOHN  HOLROYD,  Plaintiff  in  Error, 

V. 

LEVI  PUMPHREY. 

(See  S.  C.  18  How.  69-71.) 

Sale  of  land  for  taxes — must  be  advertised  as 
the  property  of  the  one  to  whom  it  was  as- 
sessed— assessment,  after  death  of  party, 
will  not  invalidate. 

A  sale  of  land  for  taxes  as  the  property  of  tlie 
"heirs  of  A,"  where  the  ndvertlsement  did  not  ex- 
press the  name  of  the  person  to  whom  It  was  as- 
sessed, and  It  did  not  appear  that  tbe  taxes  bad 
been  paid  on  the  bid,  nor  that  there  was  any  deed 
to  the  purchaser,   Is  Inoperntive. 

The  lucta  that  the  assessment  was  xnnde  to  A 
after  his  death,  and  the  advertisement  of  tbe  prop- 
erty, as  assessed  to  him,  will  not  defeat  a  deed 
given  on  tax  sale. 

Argued  Dec.  12,  1865.      Decided  Dec.  18,  185S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia,  holden 
in  and  for  the  County  of  Washington. 
The  case  is  stated  by  the  court. 
Messrs.  A.  H.  Lawrence  and  Henry  Winter 
Davis  for  the  plaintiff  in  error. 

Messrs.  J.  M.  Carlisle  and  Joseph  H.  Brad- 
ley, for  the  defendant: 

Note. — Sale  of  land  for  taxes,  strict  compliance 
with  statute  necessary.  See  note  to  Williams  v. 
Peyton,  4  L.  ed.  U.  8.  618. 
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The  Corporation  could  not  advertise  and  sell 
land  for  taxes  in  the  name  of  a  dead  man. 

Pkaaanoe  r.  The  State,  17  Ala.  N.  S.  100. 

Every  material  prerequisite  of  the  sale  must 
be  shown  to  have  been  fully  complied  with,  or 
the  sale  is  void. 

RonkendoriT  v.  Taylor,  4  Pet.  359;  Mason  v. 
Fearaon,  0  How.  260:  Early  v.  Doe,  16  .How. 
617. 

Mr.  Justice  Cantpbdl  delivered  the  opinion 
of  the  court: 

This  action  was  commenced  by  the  plaintiff, 
70*]  to  recover  a  lot  *of  land  situate  within 
the  City  of  Washington,  in  possession  of  the 
defendant. 

His  title  is  derived  from  a  sale  by  the  city 
eollector  of  taxes,  in  the  year  1846,  at  which 
be  was  the  purchaser;  and  to  sustain  it  he  pro- 
duced, on  the  trial  of  the  cause,  evidence  from 
the  Corporation  records  that  the  lot  had  been 
assessed  for  taxes  as  the  property  of  James 
Thomas,  for  the  years  1844  and  1845;  that  the 
taxes  for  those  years  were  not  paid;  that  the 
lot  had  been  advertised  for  sale  twelve  weeks 
in  one  of  the  city  papers,  and  that  he  pur- 
chased and  obtained  a  deed  for  the  lot  from  the 
mayor. 

It  appeared  in  the  evidence,  that  James 
Thomas,  to  whom  the  lot  had  been  assessed, 
had  died  in  1842;  and  that  the  lot  had  beenad- 
Tertiscd  for  sale  in  1844,  by  the  collector  of 
taxes,  to  raise  the  taxes  of  that  year,  as  the 
property  of  "the  heirs  of  James  Thomas,"  and 
bid  off,  but  it  did  not  appear  that  the  taxes 
had  bc^n  paid  on  this  bid,  or  that  there  was 
any  deed  to  the  purchaser,  nor  was  there  an 
assessment  of  the  lots  as  the  property  of  the 
heirs. 

The   Circuit    Court   gave   the   following   in- 
struction to  the  jury: 

"V,  from  the  whole  evidence  aforesaid,  the 
jury  shall  find  that  the  said  lots  in  the  said 
declaration  mentioned  were,  up  to  the  year 
1844,  assessed  on  the  tax  books,  at  the  City  of 
Wuhington,  in  the  name  of  James  Thomas; 
tut  the  said  James  Thomas,  to  whom  they 
'vere  so  assessed,  in  his  lifetime  held  and 
ilaimed  the  same  as  his  own;  that  he  resided 
m  the  said  City  of  Washington,  and  there  died 
ii  Kov.,  1842,  and  letters  of  administration  on 
U>  personal  estate  were  granted  to  his  son  by 
tie  Orphans'  Court  of  Washington  County,  in 
Dec,  1842;  that  the  said  lots  were,  in  Decem- 
ber, 1844,  advertised  and  sold  by  said  Corpora- 
tion for  taxes  due  thereon,  in  the  name  of  the 
Iwirs  of  James  Thomas,'  and  afterwards  were 
•dvertised  and  sold  as  stated  in  said  plaintiff's 
(Yidence,  then  the  plaintiff  is  not  entitled  to 
mover  in  this  action." 

Our  opinion  is,  that  the  sale  in  1844,  as  the 
property  of  the  "heirs  of  James  Thomas,"  was 
inoperative  upon  the  title  of  the  plaintiff.  The 
idvertisement  did  not  express  the  name  of  the 
penon  to  whom  the  lot  was  assessed  on  the 
books  of  the  Corporation  at  the  time  of  such 
isaesament,  as  was  required  by  the  Act  of 
Congress  of  the  26th  May,  1824,  amending  the 
thy  charter  (4  Stats,  at  L.  75,  section  2) ;  nor 
«et«  the  taxes  due  for  that  year  collected  by 
mesas  of  its  sale;  at  most,  it  was  an  abortive 
effort  to  do  so,  which  failing,  left  the  lien  of 
the  Corporation  on  the  lot  for  the  assessed 
UUed. 


taxes,  and  its  le^I  remedies  to  enforce  it,  un- 
impaired; nor  will  the  fact  of  the  assessment 
to  James  Thomas  after  his  death,  nor  of  the 
advertisement  of  the  property  as  assessed  to 
him,  defeat  the  conveyance  under  the  sale. 

•The  Act  of  Congress  above  referred  to,  ['7 1 
provides  for  the  case.  It  declares  "that  no 
sale  of  real  property,  for  taxes  hereafter  made, 
shall  be  impaired  or  [made]  void  by  reason  of 
such  property  not  being  assessed  or  advertised 
in  the  name  or  names  of  the  lawful -owner  or 
owners  thereof,  provided  the  same  shall  be 
advertised  as  above  directed."  We  have  seen 
that  the  Corporation  was  directed  to  advertise 
the  name  of  the  person  to  whom  the  lot  ap- 
peared to  be  assessed  on  the  books  of  the 
Corporation. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  remanded  for  a  venire,  ete. 


JOHN  G.  GRAHAM,  Plaintiff  in  Error, 

V. 

ALEXANDER  BAYNB. 
(See  S.  C.  18  How.  60-63.) 
Cases  ii  common  law  only,  reviewed  on  writ  of 
error  and  exceptions — practice — when  bill  of 
exceptions  necessary — case  stated — special 
verdict — good  faith,  question  of  fact — when 
special  verdict  is  a  mistrial — agreement  of 
counsel. 

ThU  court,  bavinr  separate  jurisdiction  In  law 
and  equity,  can  review  cases  in  common  law  by 
writ  of  error  only,  and  on  Mils  of  exception  pre- 
seating  questions  of  law. 

Circuit  courts  majr  adopt  the  forms  of  pleading 
and  practice  of  state  courts,  but  no  state  legisla- 
tion can  be  applied  to  the  practice  of  this  court, 
and  the  mode  In  which  causes  shall  be  brousbt 
Into  It  for  review. 

In  states  Koverned  bj  the  common  law,  and 
where  the  circuit  courts  are  not  compelled  to 
adopt  every  new  mode  of  practice  of  the  state 
courts,  the  strict  rules  of  the  common  law  sboald 
not  be  relaxed  or  changed. 

Courts  of  the  Dnlted  States  should  not  be  basty 
In  adopting  new  codes  of  practice,  which  attempt 
to  Ingraft  the  civil  law  system  of  pleading  and 
practice  on  the  stalk  of  the  common  law. 
;  Counsel  may  agree  to  submit  both  fact  and  law 
to  the  decision  of  this  court,  but  they  cannot  by 
agreement  Introduce  a  new  practice  Into  this 
court,  or  compel  It  to  adopt  an  Illinois  practice 
Act  as  to  the  mode  In  which  cases  shall  be  re- 
viewed   In    error. 

.The  practice  of  this  court  to  regnlated  by  the 
common  law  and  Acts  of  Congress  only. 

'If  the  parties  agree  to  submit  the  trial  both  of 
fact  and  law  to  the  Judge,  they  constitute  blm  an 
arbitrator  or  referee. 

But  no  consent  can  •constitute  this  court  appel- 
late   arbitrators. 

When  the  error  alleged  does  not  appear  on  the 
face  of  the  record,  or  on  demurrer,  a  bill  of  ex- 
ceptions to  the  ruling  of  the  court  on  questions 
of  law,  cither  In  admitting  or  rejecting  testimony, 
or  In  Instructions  to  the  Jury,  constitutes  tbe  only 
mode  of  bringing  a  case  before  this  court  for  re- 
view. 

When  there  Is  no  dispute  as  to  the  facts,  counsel 
may  agree  upon  a  case  stated  In  the  nature  of  a 
special  verdict ;  and  the  Judgment  of  the  court 
below  on  such  case  stated,  or  verdict,  may  be  re- 
viewed here  on  writ  of  error. 

An  agreement  between  counsel,  that  If  It  s^tonld. 
be  necessary  to  n  hearing  of  the  cause  In  thK  court 
to  treat  the  evidence  In  the  nature  of  a  special  ver- 
dict, may  be  good  between  themselves,  but  It  can- 
not compel  this  court  to  search  through  tbe  evi- 
dence to   And   out   the   facts. 

''^he    question    of    "good    faith."    under    color    of 
title.  Is  one  of  fact,  or  of  mixed  fact  and  law,  to  be 


NOTB. — Jurisdiction.  Judgment  on  agreed  state- 
ment. See  note  to  Stimpson  v.  Bait,  etc  B.  XL 
Co.  13  U  ed.  U.  B.  442. 
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decided  b7  the  Jury  nnder  InBtruetlons  from  the 
court.    It  li  one  necessary  to  be  ascertalDed  betbre 

.tbe  coart  can  give  Judgment. 

>  OThe  case  contains  no  finding  or  agrcemeDt  as  to 
this  material  fact. 

IJ/Wbere  tbere  Is  a  case  stated,  Or  special  verdict, 
ine  Court  of  Error  must  not  only  reverse  the  Judg- 
ment below.  If  erroneous,  but  enter  a  correct  and 
final   Judcment. 

(fit  the  apeelal  verdict  be  amblcuons  or  Imperfect 
-^U  It  find  but  the  evidence  of  facts  and  not  the 
Caets  tbemselvea,  or  finds  but  part  of  the  facts 
In  Issue,  and  Is  silent  as  to  others — It  is  a  mis- 
trial, and  the  Court  of  Error  most  order  a  venire 
de  novo.  They  can  render  no  Judgment  on  an  im- 
Rerfect  verdict  or  case  stated. 
.  No  agreement  of  counsel  can  substitute  the  evi- 
dence of  facts.  In  place  of  facts,  or  require  the 
opinion  of  the  court  on  an  Imperfect  statement  of 

,tpem. 

I  A  writ  of  error  cannot  In  this  way  be  converted 
Into  ■  chancery  appeal,  nor  a  court  of  error  Into 
appellate  arbitrators. 

Argued  Dec.  7,  1855.      Decided  Dec.  21,  1856. 

IK  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Illinois. 

This  was  an  action  of  ejectment,  brought  in 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Illinois,  by  the  defendant  in  error, 
for  the  recovery  of  a  certain  tract  of  land  sit- 
uated in  that  State.  The  case  was  tried,  hy 
agreement  of  the  parties,  by  the  court  without 
a  jury.  The  court  having  given  judgment  for 
the  plaintiff,  the  defendant  sued  out  this  writ 
of  error. 

The  case  is  further  stated  by  the  court. 

Mr.  Browning  for  the  plaintiff  in  error. 

Mr.  A.  Williama  for  the  defendant  in  error. 

•  1*]  *Mr.  Justice  Orier  delivered  the  opinion 
of  the  court: 

This  case  was  tried  in  the  Circuit  Court  for 
the  District  of  Illinois,  without  the  intervention 
of  a  jury,  and  under  the  following  agreement 
of  counsel: 

"Be  it  remembered,  that  upon  the  calling  of 
this  cause  for  trial,  by  the  mutual  agreement 
of  the  parties,  and  in  accordance  with  the  laws 
and  practice  of  this  State,  a  jury  was  waived, 
Mid  Doth  matters  of  law  and  fact  were  sub- 
mitted to  the  court,  upon  the  distinct  under- 
standing that  the  right  of  either  party  should 
be  full  and  perfect  to  object  to  the  admission 
of  improper  evidence,  and  to  insist  upon  the 
admission  of  competent  evidence,  with  the 
same  principle  of  excepting  to  the  rulings  of 
the  court  in  either  case,  as  though  the  cause 
were  tried  by  a  jury;  and  with  the  right  to 
either  party  to  avail  himself  in  the  Supreme 
Court  of  any  erroneous  ruling  in  this  court, 
precisely  as  though  the  cause  had  been  sub- 
mitted to  a  jury,  and  with  liberty  to  either 
party,  if  it  should  be  necessary  to  a  hearing  of 
this  cause  in  the  Supreme  Court,  to  treat  the 
evidence  in  this  cause  in  the  nature  of  a  special 
verdict." 

The  common  law  has  been  adopted  by  Dli- 
nois,  and  all  the  States  except  Louisiana.  In 
that  State,  the  courts  of  the  United  btates  have 
been  compelled  to  adopt  the  forms  of  pleading 
and  practice  peculiar  to  the  civil  law  and  the 
code.  That  system  knows  no  distinction  be- 
tween law  and  equity.  All  cases  are  tried 
alilce  on  petition  and  answer,  with  or  without 
the  intervention  of  a  jury,  as  the  parties  may 
elect. 

This  eourt  having  separate  Jurisdiction,  both 


j  in  equity  and  law,  is  compelled  to  distinguiah, 
'  They  can  review  cases  in  common  law  by  writ 
of  error  only,  and  on  bills  of  exception  present- 
ing questions  of  law.  The  circuit  courts  may 
adopt  the  forms  of  pleading  and  practice  of 
the  state  courts,  but  no  state  legislation  can  be 
applied  to  the  practice  of  this  eourt,  and  the 
mode  in  which  causes  shall  be  brought  into  it 
for  review. 

The  very  numerous  cases  on  this  subject 
(from  Field  v.  United  States,  9  Pet.  182;  to 
Arthurs  v.  Hart,  17  How.  6),  show  the  diffi- 
culties we  have  had  to  encounter  in  reconcilini; 
our  modes  of  review  to  the  Civil  Code  of  Prac- 
tice as  used  in  the  courts  of  Louisiana. 

But  in  the  States  governed  by  the  common 
law,  and  where  the  circuit  courts  are  not  com- 
pelled to  adopt  every  new  code  of  practice  in- 
vented for  the  benefit  of  the  state  courts,  there 
is  no  reason  why  the  strict  rules  of  the  com- 
mon law  should  be  in  anywise  relaxed  or 
changed  in  this  court,  to  suit  the  anomalies  i* 
practice  thus  introduced  in  the  circuit  courta 
That  the  courts  of  the  United  States  should 
not  be  hasty  in  adopting  new  codes  of  practice, 
which  attempt  to  ingraft  the  civil  law  system 
of  pleading  'and  practice  on  the  stalk  ['OS 
of  the  common  law,  the  cases  of  Bennett  v. 
Butter  worth,.  11  How.  669,  and  Randon  v.  Toby, 
11  How.  403,  most  amply  demonstrate. 

The  11th  section  of  the  Practice  Act  of 
Illinois  (March  3,  1845)  permits  matters  both 
of  fact  and  law  to  be  tried  by  the  court,  if 
both  parties  agree. 

Coimsel  may  agree,  as  in  this  case,  to  submit 
both  fact  and  law  to  the  decision  of  the  court; 
but  they  cannot,  by  agreement,  introduce  a  new 
practice  into  this  court,  or  compel  us  to  adopt 
the  provisions  of  the  22d  section  of  the  same 
Act,  as  to  the  mode  in  which  such  cases  shall 
be  reviewed  in  error.  The  practice  of  this  court 
is  regulated  by  the  common  law  and  Acts  of 
Congress  only. 

See  Bayard  v.  Lombard,  9  How.  630. 

If  the  parties  agree  to  submit  the  trial  both 
of  fact  and  law  to  the  judge,  they  constitute 
him  an  arbitrator,  or  referee,  whose  award  must 
be  final  and  conclusive  between  them;  but  no 
consent  can  constitute  this  court  appellate 
arbitrators.  When  the  error  alleged  does  not 
appear  on  the  face  of  the.  record,  or  on  a  de- 
murrer, a  bill  of  exceptions  to  the  ruling  of  th« 
court  on  questions  of  law,  either  in  admitting 
or  rejecting  testimony,  or  in  .their  instnietiona 
to  the  jury,  constitutes  the  only  mode  of  brinj;- 
ing  a  case  t>efore  this  court  for  review. 

It  is  true,  that  when  there  is  no  dispute  •« 
to  the  facts,  counsel  may  agree  qn  a  case  statel 
in  the  nature  of  a  special  verdict ;  and  the  judg- 
ment of  the  court  below  on  such  case  stated,  or 
verdict,  may  be  reviewed  here  on  a  writ  of 
error. 

See  Stimpson  v.  Bait,  ft  0.  R.  R.  Co.  10  How. 
329. 

The  counsel  in  this  case  have  agreed  that  "if 
it  should  be  necessary  to  a  hearing  of  this 
cause  in  the  Supreme  Court,  to  treat  the  evi- 
dence in  the  nature  of  a  special  verdict,"  tUa 
agreement  may  be  good  as  between  themselves, 
and  point  out  the  source  from  which,  the  facta 
for  a  case  stated,  or  special  verdict,  may 
drawn,  but.  it  cannot  compel  this  court 
search  through  the  evidence  to  And  out  tl 
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ftets.  The  record  exhibits  the  testimony  and 
eridence  laid  before  the  judge.  It  is  evidence 
of  facts,  but  not  the  facts  themselves  as  agreed 
or  found.  TIic  court  below  decided  that  a  cer- 
tain deed  given  in  evidence  did  not  show  suf- 
ficient "color  of  title"  under  the  Limitation 
Law  of  Illinois.  The  Act  referred  to  requires 
not  only  "color  of  title,"  but  a  possession  taken 
and  held  "in  good  faith,"  with  payment  of 
taxes.  The  question  of  "good  faith"  is  one  of 
fact,  or  of  mixed  fact  and  law,  to  be  decided  by 
the  jury  under  proper  instructions  from  the 
court.  It  is  one  necessary  to  be  ascertained  be- 
fore the  court  can  give  a  judgment. 

Even  if  we  should  consent  to  review  this 
loose  statement  of  evidence  as  a  case  stated, 
•3*]  it  contains  no  finding  or  agreement  'what- 
ever, as  to  this  material  fact.  Where  there  is  a 
ease  stated,  or  special  verdict,  the  court  of 
error  most  not  only  reverse  the  judgment  be- 
low, if  found  erroneous,  but  enter  a  correct  and 
final  judgment. 

If  a  special  verdict  be  ambiguous,  or  imper- 
fect— if  it  find  but  the  evidence  of  facts,  and 
not  the  facts  themselves,  or  finds  but  part  of 
the  facts  in  issue,  and  is  silent  as  to  others,  it 
is  a  mistrial,  and  the  court  of  error  must  order 
a  venire  de  novo.  They  can  render  no  judg- 
ment on  an  imperfect  verdict,  or  case  stated. 

See  Prentice  v.  Zane,  8  How.  484. 

No  mere  agreement  of  counsel  can  substitute 
evidence  of  facts  in  place  of  facts,  or  require 
the  opinion  of  this  court  on  an  imperfect  state- 
ment of  them.  A  writ  of  error  cannot  by  these 
methods  be  converted  into  a  chancery  appeal, 
nor  a  court  of  error  into  jippellate  arbitrators. 

The  judgment  of  the  Circuit  Court  is,  there- 
fore, reversed,  and  a  venire  de  novo  awarded. 


MEHBMIAH    CARRINGTON,    Libelant     and 
Appellant, 

V. 

THE  BRIG  ANN  0.  PRATT.  Leonard  B.  Pratt, 
Claimant. 

(See  S.  C.  18  How.  63-40.) 

Bottomry  bond  for  fictitious  items,  votd^-even 
for  amount  advanced — general  lien  not  good. 

Where  bottomry  bond  Is  taken  for  Items  wbleb 
•re  llctltloos,  wbfcb  are  Inserted  In  tbe  bond  with 
Intent  to  defraud  tbird  persons,  tbe  entire  secD- 
ttij  Is  tainted  with  tbe  fraud  and  It  cannot  be  en- 
breed  by  a  partlceps  crimlnis  for  the  amount  act- 
aallr  advanced. 

Ilie  lender  cannot.  In  such  case,  resort  to  tbe 
■taeral  or  Implied  maritime  Uen  for  repairs  or  ad- 
vances. In  a  foreign  port. 

Such  lien  mav  be  waived  by  express  contract,  or 
■eceaaary  impircation.  It  is  waived  by  a  bond  en- 
tered Into  In  bad  fnltb  or  with  intent  to  defraud  on 
the  part  of  tbe  lenders,  although  such  bond  is  void 
for  that  reason. 

Argued  Dee.  7,  1855.      Decided  Dee.  21,  1855. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maine. 
The  caso  is  stated  by  tbe  court. 


Nora. — Bottomrr    and   respondentia   bonds   and 
loans.    See  note  to  Blatne  v.  The  Charles  Cartrr. 
2  L.  ed.  tJ.  8.  036 ;  and  note  to  Conard  v.  Atlantic 
IB*.  Co.  7  U.  cd.  U.  8.  180. 
1ft  li.  ed. 


Mr.  James  S.  Rowe,  for  the  appellant: 

The  bottomry  liond  is  not  void  in  toto,  but 
valid  to  the  extent  of  the  actual  advances  and 
interest. 

The  Augusta,  1  Dodson,  680;  The  Virgin,  8 
Pet.  228;  The  Aurora,  1  Wheat.  107. 

The  fraud,  even  if  Carrington  be  particeps 
criminis,  was  not  such  as  to  render  the  bond 
void  in  toto. 

Lane  v.  Page,  Amb.  235;  The  Gratitudine,  3 
C.  Rob.  240. 

If  the  bond  is  invalid  in  toto  now,  it  was  void 
ab  initio,  not  voidable  merely,  and  the  rights 
of  the  parties  are  the  same  as  if  the  instru- 
ment had  not  been  drafted. 

Phillips  v.  Cockayne,  3  Campb.  110;  Johnson 
V.  Johnson,  II  Mass.  350;  Thurston  v.  Perci- 
val,  I  Pick.  415;  Ramsdell  v.  Soul,  12  Pick.  126. 

The  libelant  bad  a  lien  upon  the  brig  for  his 
advances  at  the  dale  of  the  bond. 

Abb.  Ship,  part  2d,  star  paging,  142,  151; 
Tbe  Vir^,  8  Pet.  538;  The  Hunter,  Ware,  240. 

The  hen  has  never  been  extinguished  or 
waived. 

Peyroux  v.  Howard,  7  Pet.  324;  Brown  ▼. 
Gilman,  4  Pet.  255. 

Nor  was  it  lost  by  the  subsequent  fraud. 

Mr.  W.  P.  Fessenden,  for  appellees: 

1.  This  was  peculiarly  a  contract  of  bottom- 
ry, having  all  its  characteristics  and  incidents. 

Kent's  Com.  7th  ed.  3,  420,  430;  The  Forti- 
tude, 3  Sumn.  228;  The  Wave,  4  I^w  &  Eq.  580. 

The  draft  and  agreement  do  not  afiect  its 
character. 

Kent,  3,  423,  424;  The  Hunter,  Ware,  240; 
The  Nelson,  I  Hagg.  169. 

2.  Being  perfected  and  in  due  form,  it  forms 
an  express  lien  upon  the  vessel.  Bottomry  ia 
a  lien  of  the  strictest  kind.  Only  seamen's 
wages  have  precedence  of  it. 

The  Dawthorpe,  2  W.  Rob.  1;  Eng.  Ad.  Rep. 
p.  79. 

Having  stipulated  for  and  obtained  an  ex- 
press lien  of  the  highest  character  as  by  bot- 
tomry, the  material  man  or  lender  necessarily 
loses  or  waives  the  implied  or  tacit  hypotheca- 
tion. 

The  common  law  maxim  applies  expressum 
facit  cessare  tacitum. 

The  Nestor,  1  SumH.  I,  78  83-86;  Abb.  Ship, 
from  Mulloy,  198;  The  Nelson,  before  cited; 
The  Tartar,  1  Hagg. 

Maritime,  like  common  law  liens,  are  lost  by 
acts  inconsistent  with  the  liens;  by  taking 
other  securities  and  the  like. 

Ramsey  v.  Allegre,  12  Wheat,  611;  The  Will- 
iam Money,  2  Uagg.  136;  Tlie  Betsey  and 
Rhoda,  Davies,  112;  Paul  v.  Hayford,  22  Me. 
234;  Story  on  Bail.  sec.  300;  Swett  v.  Brown,  6 
Mass.  180;  Buck  v.  Ingersoll,  II  Met.  226; 
Libby  v.  Ciuhman,  20  Me.  432. 

3.  The  libelant  having  selected  his  security, 
must  rely  upon  that  alone,  so  far  as  the  lien  is 
concerned.  And  this  security  is  lost  by  its 
fraudulent  character. 

The  Tartar,  1  Hagg.  14;  The  Nelson,  1  Hags. 
176;  The  Sidney  Cove,  2  Dodge,  I;  BoavieFs 
Law  Die.  tit.  Fraud;  Willis  v.  Baldwin,  Dong. 
450;  Smith  v.  Bromley,  Doug.  696;  Alsoger  ▼. 
Spaulding,  4  Bing.  N.  C.  407;  Smith  r.  Hubbs, 
10  Me.  70;  The  Ann  C.  Pratt,  Curtis,  845; 
Lowry  v.  Pierson,  2  Hailey,  324. 

A  court  of  equity  will  not  aid  a  party  to  < 
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force  such  a  contract,  or  to  escape  from  the 
consequences. 

1  Story's  Eq.  sec.  59,  cases  cited  in  note  to  2 
Story's  Eq.  sec.  607. 

This  is  equally  true  in  the  admiralty.  Courts 
of  admiralty  act  as  courts  of  equity. 

Brown  ▼.  Lull,  2  Sumn.  449;  The  Betsey  and 
Bhoda,  Davies,  110. 

The  fraud  attempted  in  this  case,  if  intended 
for  the  imderwriters  only,  was  upon  a  party 
directly  interested, — and  for  whom  the  master 
was  agent  in  the  state  of  facts  then  existing. 

Bryant  ▼.  Com.  Ins.  Co.  6  Pick.  131;  Doug- 
las V.  Moody,  9  Mass.  648. 

4.  The  contract  being  yoid  for  fraud,  can- 
not be  sustained  for  any  part.  The  Hunter, 
Ware,  240,  stands  alone  opposed  to  legal  prin- 
ciples, and  that  was  not  a  case  of  fraud.  The 
libelant  cannot  resort  to  the  lien  he  might  have 
had,  but  for  the  bond. 

The  Ann  C.  Pratt,  and  cases  cited,  Curtis,  p. 
862. 

6.  The  insurance  company  had  a  right  to  in- 
tervene. 

The  Mary  Ann,  Ware,  104. 

6.  Whether  they  could  intervene  or  not,  if 
the  bond  is  void,  the  libel  must  be  dismissed, 
and  the  proceeds  in  the  admiralty  left  for  those 
who  have  the  right  to  claim  them. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  admiraltjr  from  a  decree 
of  the  Circuit  Court  of  the  United  States  for 
the  District  of  Maine. 

The  original  libel,  filed  by  Carrington  in  the 
District  G>urt  against  the  brig,  was  founded 
upon  a  bottomry  bond  executed  by  Airey,  the 
mate  and  acting  master,  at  the  Island  of  St. 
Thomas,  by  which  the  vessel  was  hypothecated 
to  the  libelant  for  the  payment  of  the  sum  of 
$4,691.42,  advanced  by  him  for  her  necessary 
lepairs  and  supplies,  she  having  arrived  at  that 
port  in  a  disabled  condition,  together  with  ten 
per  cent,  maritime  interest,  the  whole  sum 
amounting  to  $5,050.66. 

The  defense  set  up  to  the  libel,  so  far  as  it  is 
material  to  be  noticed,  was,  that  the  bond  had 
been  executed  for  a  much  larger  sum  than  was 
loaned,  and  was  received  by  the  lender  know- 
ing the  same,  and  in  fraud  of  the  rights  of  the 
parties  interested. 

Upon  the  coming  of  the  proofs,  it  appeared 
that  the  sum  really  advanced  to  the  acting 
$6*]  master  was  but  $3,877.25,  it  *being  $714.- 
17  less  than  the  amount  for  which  the  bond 
was  given. 

The  proofs  further  showed  that  two  sets  of 
accounte  and  vouchers  were  made  out  by  the 
clerk  of  the  libelant,  the  one  corresponding 
with  the  truth  of  the  case,  the  other  with  the 
fictitious  amount  of  the  bottomry  bond ;  both 
of  which  sets  were  forwarded  to  the  father  of 
the  captain  of  the  brig,  with  letters  of  advice, 
both  from  the  lender  and  Airey,  the  mate,  in- 
forming him  that  the  bond  was  given  for  the 
larger  sum,  and  the  false  accounts  and  vouch- 
ers sent,  to  enable  the  owner  to  make  a  claim 
for  the  same  against  the  underwriters  upon  the 
vessels.  Captain  Pratt,  the  master  of  the  brig, 
was  on  shore  with  the  ship's  papers,  at  St. 
Michael,  when  the  storm  occurred  that  disabled 
the   vessel,  and  became   separated  from  her, 

aas 


when  Airey,  the  mate,  took  the  command  and 
proceeded  to  St.  Thomas.  By  an  arrangement 
between  Airey  and  the  libelant,  it  was  agreed 
that  the  former  should  draw  a  bill  in  favor  of 
the  latter,  upon  the  father  of  Captain  Pratt, 
for  the  actual  sum  advanced,  and,  if  paid  *t 
maturity  (thirty  days'  sight),  the  maritime  in- 
terest of  ten  per  cent,  would  be  relinquished. 
This  accounts  for  the  communication  of  the 
parties  with  the  father  on  the  subject,  instead 
of  with  Captain  Pratt  himself. 

The  District  Court,  after  allowing  an  amend- 
ment of  the  libel  at  the  sitting,  setting  up  a 
claim  upon  the  vessel  for  the  true  sum  ad- 
vanced, with  the  maritime  interest,  held  that  a 
lien  existed  upon  the  brig  in  favor  of  the  libel- 
ant, for  this  amount,  by  operation  of  the  gen- 
eral admiralty  law,  and  decreed  accordingly. 

The  claimant  appealed  to  the  Circuit  Court; 
that  court  reversed  the  decree  below  and  dis- 
missed the  libel,  concurring  with  the  District 
Judge  that  the  bottomry  bond  was  fraudulent 
and  void,  and  could  not  be  admitted  as  the 
foundation  of  a  decree  in  favor  of  the  libelant, 
for  any  amount;  but  differed  with  him  upon 
the  other  question  in  the  case,  and  held  that 
the  contract  between  Airey  and  the  lender,  for 
security  by  bottomry,  and  fulfillment  of  that 
agreement  by  the  execution  of  the  bond,  vrere 
acts  wholly  inconsistent  with  the  idea  of  a  gen- 
eral or  implied  maritime  l^n  on  the  vessel,  and 
that  none  therefore  existed. 

Upon  full  consideration,  we  all  agree  that  the 
Circuit  Court  is  right,  and  should  be  affirmed. 

As  it  respects  the  right  to  a  recovery  upon  a 
bottomry  bond,  the  libelant  is  met  by  the  de- 
fense resting  upon  the'  familiar  principle  that  a 
court  administering  justice  upon  principles  of 
equity  will  not  lend  Its  aid  to  enforce  the  ful- 
fillment of  a  contract  in  favor  of  a  party  to  it, 
which  is  founded  in  fraud.  2  Story's  Eq.  sec. 
298,  and  cases.  In  such  cases,  the  court  leaves 
both  parties  where  the  law  finds  them,  giving 
no  relief  or  countenance  to  Maims  of  this  [*67 
description.  Here,  the  underwriters,  who  were 
sought  to  be  defrauded  by  the  use  of  the  ficti- 
tious accounts  and  vouchers,  were  directly  in- 
terested in  the  transaction,  as  the  fair  expenses 
of  the  repairs  of  the  brig  fell  within  one  of 
the  perils  insured  against.  Any  contrivance, 
therefore,  to  exaggerate  them,  or  by  which  evi- 
dence could  be  furnished  to  enable  the  owner 
to  recover  on  his  policy  a  greater  amount  than 
actually  advanced,  was  dishonest  and  fraudu- 
lent, and  can  receive  no  countenance  in  a  court 
of  justice. 

It  is  insisted,  however,  that  the  security 
should  be  held  valid  for  the  amount  actually 
advanced,  conceding  it  to  be  void  for  the  excess. 
It  is  true  that  a  bottomry  bond  may  be  eood 
in  part  and  bad  in  part,  and  may  be  u^eld 
even  in  cases  when  taken  for  a  sum  in  the  ag- 
gregate larger  than  that  which  properly  cortsti- 
tutes  a  lien  upon  the  vessel  within  this  species 
of  security.  There  are  many  cases  to  this  ef> 
feet.  Abbott,  126,  n.;  1  Wheat.  107;  8  Pet.  228. 
These  are  cases,  however,  in  which  the  items 
rejected  were  not  properly  chargeable  on  the 
ship,  or  were  embraced  within  the  bond  from 
inadvertence  or  mistake,  and  entirely  consistent 
with  the  good  faith  of  the  parties  in  the  trans- 
action. They  stand  upon  widely  different  prin- 
ciples from  those  where  the  objectionable  items 
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are  flctitions,  and  inserted  in  the  bond  with 
the  intent  to  defraud  third  persons.  The  en- 
tire security  in  such  cases  becomes  tainted  with 
the  fraud,  and  a  particeps  criminis  is  not  al- 
lowed to  come  into  court  to  enforce  it,  even  for 
the  money  advanced  or  expended;  for  to  per- 
mit it  would  afford  countenance  to  the  fraud  by 
giving  partial  effect  to  it. 

By  holding;  the  security  valid  to  the  extent  of 
the  loan,  rejecting  the  excess,  the  guilty  party 
would  risk  nothing;  for,  when  detected  in  the 
fraud,  he  would  still  be  enabled  to  reimburse 
himself  for  the  amount  really  due.  We  have 
seen  that  the  rule  of  equity — and  which  is  the 
rule  of  admiralty  in  such  cases — refuses  to  in- 
terfere for  relief,  and  leaves  the  parties  where 
the  law  finds  them. 

Assuming,  then,  the  bond  to  be  void,  as  an 
hypothecation  for  the  money  advanced,  and 
therefore  not  available  to  charge  the  vessel,  can 
the  lender  resort  to  the  general  or  implied 
maritime  lien  that  it  is  claimed  attaches  in 
eases  of  repairs  or  advances  in  the  foreign  port, 
in  the  absence  of  any  special  agreement  to  the 
eontrary? 

We  think  not.     The  contract  of  hypotheca- 
tion, by  bottomry,  under  which  the  money  was 
loaned,  is  different  from  that  implied  by  the 
general  admiralty  law.     In  the  one  case,  the 
money  advanced  is  payable  only  in  the  event  of 
the  safe  arrival  of  the  vessel  at  the  port  of  des- 
tination, the  lender  taking  the  responsibility  of 
the  sea  risk,  and  entitled  to  charge  eztraordi- 
•  8*]  nary  interest.    'According  to  the  terms  of 
the  bond  in  this  case,  Carrington  &  Ciompany, 
the  lenders,  agreed  to  stand  to  and  bear  the 
hazard  and  adventure  thereof,  on  the  hull  or 
body  of  the  said  brig,  during  her  voyage,"  and 
the  condition  is,  "to  pay  or  cause  to  be  paid 
at  the  expiration  of  five  days  after  first  arrival 
of  said  brig,"  etc.;   but,  "if,  during  the  said 
voyage,   an   utter   loss   of   said   brig   by   fire, 
enemies  or  other  casualty,  shall  unavoidably 
happen,  etc.,  then  this  obligation  to  be  void;" 
ud  in  the  case  of  hypothecation  the  owner  is 
not  personally  liable  for  the  advance  or  repairs. 
In  the  other — ^the  case  of  an  implied  lien — ^the 
obligation  to  pay  the  money  is  absolute;  and 
to  Mcure  the  payment,  the  vessel,  the  credit  of 
the  owner   and   of   the   master   himself,   are 
pledged. 

Now,  it  is  well  settled  that  the  lien  implied 
by  the  general  admiralty  law  may  be  waived 
bj  the  express  contract  of  the  parties,  or  by 
necessary  implication;  and  the  implication 
arises  in  all  cases  where  the  express  contract  is 
inconsistent  with  an  intention  to  rely  upon  the 
lien.  A  familiar  instance  is  where  the  money  is 
idvinced  or  repairs  made,  looking  solely  to  the 
personal  responsibility  of  the  owner  or  master. 
Abbot,  125,  n.;  lb.  116,  n..  Story's  ed.  1829. 
In  that  case,  no  credit  being  given  to  the  vessel 
u  a  security,  the  implied  lien  is  necessarily 
diaplaced. 

It  is  true,  in  this  case  credit  was  given  to  the 
vessel  by  the  lenders,  and  a  lien  thus  provided 
for;  but  it  was  one  altogether  dilTerent  from 
that  implied  by  the  admiralty  law,  and  incon- 
aistent  with  an  intention  to  look  to  that  as  a 
weurity  for  the  loan,  as  much  so  as  if  he  had 
■greed  to  look  solely  to  the  personal  responsi- 
bOity  of  the  owners. 
It  is  insisted,  however,  tasuming  the  bond  to 


be  void  and  inoperative,  that  the  lender  is  then 
remitted  to  bis  implied  lien,  the  same  as  if  no 
bond  had  been  given.  How  this  might  be  in  a 
case  where  the  instrument  was  defective  and 
void,  for  want  of  authority  to  execute  it,  or 
for  any  other  cause  consistent  with  the  good 
faith  of  the  parties,  it  is  not  now  necessary  to 
inquire,  or  express  any  opinion.  But  we  think 
it  clear  that  no  such  principle  can  be  admitted 
in  a  case  where  the  bond  has  been  avoided  on 
the  ground  that  it  was  entered  into  in  bad 
faith,  and  with  intent  to  defraud,  on  the  part 
of  the  lenders.  Any  other  conclusion  would  be  i 
giving  to  a  party  the  benefit  of  his  own  turpi- 
tude, which  the  law  forbids. 

The  admiralty  law  treats  this  species  of  se- 
curity with  a  good  deal  of  indulgence,  and 
properly  so,  as  the  advances  to  the  master  at 
the  foreign  port,  by  the  merchant,  is  oftentimes 
essential,  to  enable  the  vessel  to  earn  her 
freight,  and  is  for  the  general  interest  of  com- 
merce. The  advance  is  made  also  frequently  at 
great  *risk,  on  the  part  of  the  lender,  he  [*89 
being  a  stranger  to  the  owner  and  master,  and 
must  look,  from  necessity,  mainly  to  the  pledge 
of  the  vessel  for  his  security.  The  court,  there- 
fore, leans  in  favor  of  upholding  these  hypothe- 
cations, disregarding  technical  objections  and 
nice  distinctions,  which  sometimes  invalidate 
instruments  at  common  law;  but  they  are  the 
creatures  of  necessity  and  distress,  and  are  en- 
tered into  in  the  absence  of  the  owner,  who  has 
no  opportunity  to  guard  his  interests;  and  the 
transactions,  therefore,  out  of  which  they  arise ' 
should  be  strictly  watched,  and  the  observance 
of  the  utmost  good  faith  exacted  from  all  the 
parties  concerned. 

It  has  been  recently  held,  in  the  Court  of  Ex- 
chequer in  England,  that  the  master  can  pledge 
the  ship  for  repairs,  or  loan  of  money  for  that 
purpose,  in  the  foreign  port,  only  by  bottomry 
security;  and  that  in  the  absence  of  this,  the 
merchant  must  look  to  the  personal  responsi- 
bility of  the  owner  or  master. 

73  Eng.  Com.  Law  R.  417,  Shepherd  v.  Amb- 
ler &  Stainbank. 

As  this  question  does  not  necessarily  arise  in 
this  case,  it  is  not  important  to  inquire  as  to 
the  rule  of  the  admiralty  in  this  country  in 
this  respect. 

Judgment  of  the  court  below  affirmed. 

Aff'g— 1  Curt.  340. 


ISAAC  R.  SMITH,  Owner  of  the  Sloop  Volant, 

T. 

THE  STATE  OF  MARYLAND. 

(See  S.  C.  18  How.  71-76.) 

State  law  forbidding  taking  oysters  with  scoop, 

.  constitutional — vessel,    with    U.    S.    license, 

may  be  forfeited  under  such  law — land  below 

high  water  mark,  owned  by  state — state  may 

preserve  public  right  of  fishery. 

A  law  of  a  state,  that  It  shall  be  unlawful  to 
take  oysters  In  any  of  the  wnters  of  the  state  with 
a  scoop  or  Av&a,  or  nny  other  Instrument  than  tonga 
or  rakes,  and  forfeit  Ini;  to  the  state  the  vessel 
employed  for  such  iinlnwful  pnriwse.  la  not  rcpag- 
oant  to  the  Constitution  of  the  United  States. 


NoTB. — Title  to  land  between  hl<?h  and  low  water 
marks — see  note,  45  r<.R.A.  227.  Governmental 
control  over  right  «(  flsberv — see  note,  39  Li.n.A. 
(81. 
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It  1b  wlfhln  the  legislative  power  of  the  state  to 
Interrupt  the  voynBc  and  Inflict  the  forfeiture  of  a 
vessel  enrolled  and  licenced  under  the  laws  of  the 
United  (States,  for  a  disobedience,  by  those  on 
board,  of  such  law. 

Whatever  soil  helow  high  water  mark  Is  the  sub- 
ject of  exclusive  ownership,  belongs  to  the  state  on 
whose  borders,  or  within  whose  territory.  It  lies. 
y  But  this  soil  Is  held  by  the  state  subject  to  und 
Id  trust  for  the  enjoyment  of  the  public  right  of 
flsbery.  The  state  may  forbid  all  such  acts  as 
would  render  the  public  right  less  valuable,  or  de- 
stroy It. 

Argued  Dec.  13,  1855.    Decided  Dec.  21,  1855. 

IN  ERROR  to  the  Circuit  Court  of  the  Sec- 
ond Judicial  Circuit  of  the  State  of  Mary- 
land, in  and  for  Anne  Arundel  County. 

The  case  is  stated  by  the  court. 

Messrs.  John  H.  B.  La  Trohe  and  George  T. 
Campbell,  for  plaintiff  in  error: 

The  Oyster  Laws  of  Maryland  are  unoon- 
atitntional. 

8th  sec.  Ist  art.  Const.  U.  S.;  2d  see.  3d  art. 
Const.  U.  S. 

The  takinf;  of  oysters  out  of  the  season  with 
dpstructive  instruments  is  an  offense  punish- 
able in  admiralty  as  a  misdemeanor. 

2  Brown,  C.  and  A.  Laws,  375. 

The  laws  contain  no  provision  for  an  oath 
before  issuing  warrant. 

They  are  repugnant  to  the  2d  sec.  art.  4, 
Const.  U.  S. 

Mr.  J.  Mason  Campbell,  for  defendant  in  er- 
ror: 

In  support  of  the  State's  position,  its  counsel 
will  insist  that  the  soil  of  the  Chesapeake  Bay 
is  vested  in  the  State  of  Maryland,  as  the  suc- 
cessor of  the  lord  proprietary,  and  that  the  ob- 
ject and  effect  of  the  law  assailed,  is  to  protect 
the  oysters  while  fixed  in  such  soil,  and  for 
which  it  alone  has  title  to  them  before  they  be- 
come articles  of  commerce;  and  that  the  pro- 
tection thus  extended  must  not  obstruct  the 
free  use  of  the  waters  of  Maryland  for  com- 
merce or  navigation. 

Brown  v.  Kennedy,  5  H.  &  J.  105;  Casey  v. 
Inlocs,  1  Gill.  612;  Corfleld  v.  Coryell,  4  Wash. 
C.  C.  371;  Bennett  v.  Boggs,  Bald.  72;  Mar- 
lin  T.  Waddell,  16  Pet.  367;  3  Kent.  Com. 
439. 

2.  The  State  will  further  contend  that  the  of- 
fenses punished  by  the  laws  in  question  are 
not  within  the  admiralty  and  maritime  jurisdic- 
tion of  the  United  States. 

Corfleld  v.  Coryell  above  cited;  U.  S.  v. 
Devans,  3  Wlteat.  386;  2  Brown,  Civ.  and  Adm. 
Law  Ap.  420. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
for  Anne  Arundel  County,  in  the  State  of 
Maryland,  under  the  25th  section  of  the  Judi- 
ciary Act  of  1780.  It  appears  by  the  record 
that  the  plaintiff  in  error,  being  a  citizen  of 
the  State  of  Pennsylvania,  was  the  owner  of  a 
sloop  called  the  Volant,  which  was  regularly 
enrolled  at  the  port  of  Philadelphia,  and  li- 
censed to  be  employed  in  the  coasting  trade 
and  fisbrrios;  that  in  March,  1853,  the  schooner 
was  si'ired  by  the  sheriff  of  Anne  Arundel 
County,  while  engaged  in  dredging  for  oysters 
in  the  Chesapeake  Bay,  and  was  condemned  to 
73*]be  forfeited  to  the  State  of  Maryland,  *by 
a  justice  of  the  peace  of  that  State,  before 
tl9 


whom  the  proceeding  was  had;  that  on  appeal 
to  the  Circuit  Court  for  the  cotuty,  being  th« 
highest  court  in  which  a  decision  could  be  had, 
this  decree  of  forfeiture  was  affirmed ;  and  that 
the  plaintiff  in  error  insisted,  in  the  Circuit 
Court,  that  such  seizure  and  condemnation 
were  repugnant  to  the  Constitution  of  the 
United  States. 

This  vessel  being  enrolled  and  licensed,  un- 
der the  Constitution  and  laws  of  the  United 
States,  to  be  employed  in  the  coasting  trade 
and  fisheries,  and  while  so  employed  having 
been  seized  and  condemned  under  a  law  of  a 
state,  the  owner  has  a  right  to  the  decision  of 
this  court  upon  the  question,  whether  the  law 
of  the  State,  by  virtue  of  which  condemnation 
passed,  was  repugnant  to  the  Constitution  or 
laws  of  the  United  States. 

That  part  of  the  law  in  question  containing 
the  prohibition  and  inflicting  the  penalty  which 
appears  to  have  been  applied  by  the  Stat« 
Court  to  this  case,  is  as  follows  (1833,  eh.  254) : 

"An  Act  to  Prevent  the  Destruction  of  Oysters 
in  the  Waters  of  this  State. 

Whereas,  the  destruction  of  oysters  in  the 
waters  of  this  State  ia  seriously  apprehended, 
from  the  destructive  instrument  used  in  taking 
them,  therefore — 

Sec.  1.  Be  it  enacted  by  the  General  Assem- 
bly of  Maryland,  That  it  shall  be  unlawful  to 
take  or  catch  oysters  in  any  of  the  waters  of 
this  State  with  a  scoop  or  drag,  or  any  other 
instrument  than  such  tongs  and  rakes  as  are 
now  in  use,  and  authorized  by  law;  and  all  per- 
sons whatever  are  hereby  forbid  the  use  of  such 
instruments  in  taking  or  cartching  oysters  in  the 
waters  of  this  State,  on  pain  of  forfeiting  to 
the  State  the  boat  or  vessel  employed  for  the 
purpose,  together  with  her  papers,  furniture, 
tackle  and  apparel,  and  all  things  on  board  the 
same." 

The  question  is  whether  this  law  of  the  State 
afforded  valid  cause  for  seizing  a  licensed  and 
enrolled  vessel  of  the  United  States,  and  inter- 
rupting its  voyage,  and  pronoimcing  for  its  for- 
feiture. To  have  this  effect,  we  must  find  that 
the  State  of  Maryland  had  power  to  enact  this 
law. 

The  purpose  of  the  law  is,  to  protect  the 
growth  of  oysters  in  the  waters  of  the  State, 
by  prohibiting  the  use  of  particular  instru- 
ments in  dredging  for  them.  Ko  question  was 
made  in  the  court  below  whether  the  place  in 
question  be  within  the  territory  of  the  State. 
The  law  is,  in  terms,  limited  to  the  waters  of 
the  State.  If  the  County  Court  extended  the 
operation  of  the  law  beyond  those  waters,  that 
was  a  distinct  and  sutratantive  ground  of  ex- 
ception, to  be  specifically  taken  and  presented 
on  the  record,  accompanied  by  all  the  necessary 
facts  to  enable  this  court  to  determine  whether 
a  voyu^  of  a  vessel,  'licensed  and  en-  [*74 
rolled  fbr  the  coasting  trade,  had  been  inter- 
rupted by  force  of  a  law  of  a  state  while  on  the 
high  seas,  and  out  of  the  territorial  jurisdiction 
of  such  state. 

To  present  to  this  ooiirt  such  a  question  up- 
on a  writ  of  error  to  a  state  court,  it  is  not 
enough  that  it  might  have  been  made  in  the 
court  below;  it  must  appear  by  the  record  that 
it  was  made,  and  dedded  agiunst  the  plaintiff 
in  error. 

18  Bow. 
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Af  we  do  not  find  from  the  record  that  any 
qaertkm  of  this  kind  was  raised,  we  must  con- 
tider  that  the  acta  in  question  were  done,  and 
the  seinire  made,  within  the  waters  of  the 
State;  and  that  the  law,  if  valid,  was  not  mis- 
^ipUed  by  the  County  Court  by  extending  its 
operation,  contrary  to  its  terms,  to  waters 
withont  the  Umite  of  the  SUte.  What  we  have 
to  consider  under  this  writ  of  error  is,  whether 
the  tew  itself,  as  aboVe  recited,  be  repugnant 
to  the  Constitution  or  laws  of  the  United 
SUtes. 

It  was  argued  that  it  is  repugnant  to  that 
dtnse  of  the  Constitution  which  confers  on 
Congress  power  to  regulate  commerce,  because 
it  authorizes  the  seizure,  detention  and  forfei- 
tnre  of  a  vessel  enrolled  and  licensed  for  the 
coasting  trade,  under  the  laws  of  the  United 
States,  while  engaged  in  that  trade. 

Bnt  such  enrollment  and  license  confer  no 
immunity  from  the  operation  of  valid  laws  of  a 
state.  If  a  vessel  of  the  United  States,  engaged 
in  commerce  between  two  states,  l>e  interrupted 
therein  by  a  law  of  a  state,  the  question  arises 
whether  the  state  had  power  to  malce  the  law 
by  force  of  which  the  voya^  was  interrupted. 
This  question  must  I>e  decided,  in  each  case, 
opon  its  own  facts.  If  it  be  found,  as  in  Gib- 
bons v.  Ogden,  9  Wheat.  1,  tliat  the  state  had 
not  power  to  make  the  law,  under  which  a  ves- 
sel of  the  United  States  was  prevented  from 
prosecuting  its  voyage,  then  the  prevention  is 
nntewful,  and  the  proceedings  under  the  law  in- 
valid. But  a  state  may  make  valid  laws  for  the 
•eizuie  of  vessels  of  the  United  States.  Such, 
among  others,  are  quarantine  and  health  laws. 

In  considering  whether  this  law  of  Maryland 
betongs  to  one  or  the  other  of  these  classes  of 
laws,  there  are  certain  established  principles  to 
be  kept  in  view,  which  we  deem  decisive. 

Whatever  soil  below  low  water  mark  is  the 
■object  of  exclusive  propriety  and  ownership, 
belongs  to  tlie  state  on  whose  maritime  border, 
and  within  whose  territory,  it  lies,  subject  to 
aay  lawful  grants  of  that  soil  by  the  state,  or 
the  sovereign  power  which  governed  its  terri- 
tory before  the  Declaration  of  Independence. 

Ftollanl'a  Lessee  v.  Hagan,  3  How.  212;  Mar- 
tin ▼.  Waddell.  16  Pet.  367;  Den  v.  The  Jersey 
Co.  16  How.  426. 

Bnt  this  soil  is  held  by  the  State,  not  only 
■nbject  to,  but  in  some  sense  in  trust  for, 
the  enjoyment  of  certain  public  rights, 
76*]  'among  which  is  the  common  liberty  of 
taking  flsh,  as  well  shell  fish  as  floating  fish. 

Martin  v.  Waddell;  Den  t.  Jersey  Co.;  Cor- 
field  V.  Coryell,  4  Wash.  C.  C.  376;  Fleet  v. 
Hegemen,  14  Wend.  42;  Arnold  v.  Mundy,  1 
Hakt.  (N.  J.),  1;  Parker  v.  Cutler,  Mill-dam 
Corporation,  2  Appleton  (20  Me.),  363;  Peck  v. 
Lodcwood,  6  Day,  22;  Weston  et  al.  v.  Sampson 
et  aL  8  Cash.  347. 

Tbs  State  holds  the  propriety  of  this  soil  for 
the  conservation  of  the  public  rights  of  fishery 
thereon,  and  may  regulate  the  modes  of  that 
enjoyment  so  as  to  prevent  the  destruction  of 
tte  fishery.  In  other  words,  it  may  forbid  all 
■ndi  acts  as  would  render  the  public  right  less 
valuable,  or  destroy  it  altogether.  This  power 
tMoKs  from  the  ownership  of  the  soil,  from 
the  legislative  jurisdiction  of  the  State  over  it, 
and  from  its  duty  to  preserve  unimpaired  those 
pnblie  uses  for  which  the  soil  is  held. 
16  It.  ed. 


Vattel,  bk.  I,  ch.  20,  sec  246;  Cornfield  t. 
Correll,  4  Wash.  376. 

It  has  been  exercised  by  many  of  the  States. 

See  Angell  on  Tide  Waters,  146,  1S6,  170, 
192,  193. 

The  law  now  in  question  is  of  this  character. 
Its  avowed,  and  unquestionably  its  real  object 
is,  to  prevent  the  destruction  of  oysters  witliin 
the  waters  of  the  State,  by  the  use  of  par- 
ticular instruments  in  taking  them.  It  does 
not  touch  the  subject  of  the  common  liberty 
of  taking  oysters,  save  for  the  purpose  of 
guarding  it  from  injury,  to  whomsoever  it  mav 
belong,  and  by  whomsoever  it  may  be  enjoyed. 
Whether  this  liberty  belongs  exclusively  to  the 
citizens  of  the  State  of  Maryland,  or  may  law- 
fully be  enjoyed  in  common  by  all  citizens  of 
the  United  States;  whether  this  public  use  may 
be  restricted  by  the  State  to  its  own  citizens, 
or  a  part  of  them,  or  by  force  of  the  ConstitU' 
tion  of  the  United  States,  must  remain  com- 
mon to  all  citizens  of  the  United  States; 
whether  the  national  government,  by  a  Treaty 
or  Act  of  Congress,  can  grant  to  foreigners  the 
right  to  participate  therein;  or  wiiat,  in  gen- 
eral, are  the  limits  of  the  trust  upon  wliich  the 
State  holds  this  soil,  or  its  power  to  define  or 
control  tliat  trust,  are  matters  wholly  without 
the  scope  of  this  case,  and  upon  which  we  give 
no  opii^on. 

So  much  of  this  law  as  is  above  cited  may 
be  correctly  said  to  be  not  in  conflict  with,  but 
in  furtherance  of,  any  and  all  public  rights  of 
taking  oysters,  whatever  they  may  be;  and  it 
is  the  judgment  of  the  court,  that  it  is  within 
the  legislative  power  of  tlie  State  to  interrupt 
the  voyage  and  inflict  the  forfeiture  of  a  ves- 
sel enrolled  and  licensed  under  the  laws  of  the 
United  States,  for  a  disobedience,  by  those  on 
board,  of  the  commands  of  such  a  law.  To  in- 
flict a  forfeiture  of  a  vessel  on  account  of  the 
misconduct  of  those  on  board — treating  the 
thing  as  liable  to  forfeiture,  because  the  instru- 
ment of  the  offense  is  within  established  princi- 
ples of  legislation,  which  have  been  applied 
*by  moat  civilized  governments.  The  [*76 
Malek  Adhel,  2  How.  233,  234,  and  cases  there 
cited.  Our  opinion  is,  that  so  much  of  thia 
law  as  appears  by  the  record  to  have  been  ap- 
plied to  this  case  by  the  court  below  is  not  re- 
pugnant to  the  clause  in  the  Constitution  of 
the  United  States  which  confers  on  Congresa 
power  to  regulate  commerce. 

It  was  also  suggested  that  it  is  repugnant  to 
the  2d  section  of  the  3d  article,  which  declares 
that  the  judicial  power  of  the  United  States 
shall  extend  to  all  cases  of  admiralty  and 
maritime  jurisdiction.  But  we  consider  it  to 
have  been  settled  by  this  court,  in  United 
States  V.  Bevans,  3  Wheat.  386,  that  this  clause 
in  the  Constitution  did  not  affect  the  jurisdic- 
tion, nor  the  legislative  power  of  the  States, 
over  so  much  of  their  territory  as  lies  below 
high  water  mark,  save  that  they  parted  with 
the  power  so  to  legislate  as  to  conflict  with  the 
admiralty  jurisdiction  or  Uws  of  the  United 
States.  As  thu  law  conflicts  neither  with  the 
admiralty  jurisdiction  of  any  court  of  the  Unit- 
ed States  conferred  by  Congress,  nor  with  any 
law  of  Congress  whatever,  we  are  of  opinion  it 
is  not  repugnant  to  this  clause  of  the  Cmisti- 
tution.  The  objection  that  the  law  in  question 
contains  no  provision  for  an  oath  on  which  to 
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found  the  warrant  of  arrest  of  the  vessel,  can- 
not be  here  maintained.  So  far  as  it  rests  on 
the  Constitution  of  the  State,  the  objection  is 
not  examinable  here,  under  the  26th  section  of 
the  Judiciary  Act.  If  rested  on  that  clause  in 
the  Constitution  of  the  United  States  which 
prohibits  the  issuing  of  a  warrant,  but  on  prob- 
able cause  supported  by  oath,  the  answer  is, 
that  this  restrains  the  issue  of  warrants  only 
under  the  laws  of  the  United  States,  and  has 
no  application  to  state  process. 

Barron  v.  Mayor,  etc.,  of  Baltimore,  7  Pet. 
243;  Lessee  of  Livingston  t.  Moore  et  al.  7  Pet. 
489;  Fox  v.  Ohio,  6  How.  410. 

The  judgment  of  the  Circuit  Court  of  Mary- 
land in  and  for  Anne  Arundel  County  is  af- 
firmed, with  costs. 


SAMUEL  VERDEN,  Plff.  in  Er., 

V. 

ISAAC  COLEMAN. 

(See  S.  C.  18  How.  86.) 

Decree    dissolving    injunction,    not    a    "final 
decree." 

A  decree  upon  motion  to  dissolve  in]anctlon  In 
chancerr  cause,  which  does  not  flnallv  dispose  ot 
the  sctlon.  Is  not  a  final  decree,  which  can  be  re- 
examined In  this  conrt,  nnder  the  Judiciary  Act. 

Argued  Dec.  14,  18S6.    Decided  Dec.  21,  1866. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Indiana. 
The  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 
Messrs.  Gillet  and  Mace  for  plaintiff  in  error. 
Mr.  Baiid  for  defendant  in  error. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

The  plaintiff  filed  his  bill  in  the  Circuit 
Court  of  Benton  County,  Indiana,  sitting  in 
chancery,  to  obtain  a  decree  to  cancel  a  mort- 
gage and  the  mortgage  note,  and  also  to  re- 
strain, by  injunction,  the  mortgagee  from  pro- 
ceeding upon  the  power  of  sale  contained  in 
the  mortgage  until  the  final  hearing,  and  from 
thence  perpetually. 

A  temporary  injunction  was  granted  in  va- 
cation upon  the  usual  conditions,  which  was 
dissolved,  on  the  coming  in  of  the  answers  upon 
the  motion  of  the  defendants,  by  the  Circuit 
Court. 

From  the  order  dissolving  the  injunction 
there  was  an  appeal  to  the  Supreme  Court  of 
Indiana,  where,  after  argument,  the  decree  of 
the  Circuit  Court  was  affirmed.  Upon  this  de- 
cree this  writ  of  error  is  prosecuted. 

This  court  has  repeatedly  decided  that  a  de- 
cree upon  a  motion  to  dissolve  an  injunction 
in  the  course  of  a  chancery  cause,  and  whore 
the  bill  is  not  finally  disposied  of,  is  not  such  a 
final  decree  as  can  be  re-examined  in  this  court, 
under  the  terms  of  the  26th  section  of  the  Ju- 
dicianr  Act  of  the  24th  September,  1789. 

McCallum  v.  Eager,  2  How.  61;  Gibbons  t. 
Ogden,  6  Wheat.  448. 

The  writ  of  error  is  dismissed. 


Non. — What  Is  "final  decree"  or  jodgment  of 
state  or  other  coart  trom  which  appeal  lies — see 
aoteti  9L.  ei.  V.B,  803;  4»  U  ed-  V.  S-  1001. 
970 


ISAAC  HARTSHORN,  Plff.  in  Er, 

V. 

HORACE  H.  DAY. 

(See  S.  C.  18  How.,  28,  29.) 

Practice  on  filing  record. 

Where  the  record  Is  filed  by  defendant  in  error, 
and  subsequently,  but  wltbln  the  time  prescribed 
by  the  rule,  the  plaintiff  la  error  files  the  record, 
the  cause  Is  Bled  and  docketed  prematurely  by 
defendant    In    error,    and'  should    be    dismissed. 

Cause  stricken  from  the  docket,  and  the  record 
delivered   defendant    In   error. 

Motion  made  and  decided  Jan.  2,  1856. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island. 

It  appears  that  the  record  in  this  case  waa 
filed  and  docketed  at  the  instance  of  the  de- 
fendant in  error  on  November  24th,  1866.  It 
also  appears  that  the  plaintiff  in  error  filed  the 
record  and  docketed  the  case  on  December  1st, 
1865,  within  the  period  allowed  by  the  63d 
rule. 

On  motion  by  defendant  to  withdraw  record. 

Messrs.  Bradley,  Ames  and  O'Conner  for 
plaintiff  in  error. 

Messrs.  Richardson,  Jenckes,  Stanton  and 
Gillet  for  defendant  in  error. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

In  the  above  case,  a  motion  was  made  by  the 
defendant  that  he  be  permitted  to  withdraw 
the  record  filed  and  docketed  by  him,  and  have 
it  printed  at  his  own  expense,  without  losing 
its  place  on  the  docket. 

Rule  63,  published  in  16  How.  requires  tliat, 
when  an  appeal  on  writ  of  error  shall  be  taken 
to  this  coiut  thirty  days  before  the  commence- 
ment of  the  ensuing  term,  the  record  shall  be 
filed  within  the  first  six  days  of  the  term;  and 
if  the  plaintiff  in  error  or  appellant  shall  fail 
to  comply  with  this  rule,  the  defendant  in  er- 
ror or  appellee  may  have  the  cause  docketed 
and  dismissed,  upon  producing  a  certificate  of 
the  clerk  of  the  court  wherein  the  judgment  or 
decree  was  rendered,  stating  the  cause,  and  cer- 
tifying that  such  writ  of  error  or  appeal  has 
been  amy  sued  out  and  allowed. 

But  the  rule  states,  the  defendant  in  error  or 
appellee  may,  at  his  option,  docket  the  case 
and  file  a  copy  of  the  record  with  the  clerk  of 
the  court;  and  if  the  case  is  docketed  and  a 
copy  of  the  record  filed  with  the  clerk  of  this 
court,  by  either  party,  within  the  periods  of 
time  above  limited  and  prescribed  by  this  rule, 
the  case  shall  stand  for  argument  at  the  term. 

The  above  case  was  docketed  in  this  court, 
by  the  defendant  in  error,  before  the  expira- 
tion of  the  time  allowed  the  plaintiff  to  file  the 
record. 

The  plaintiff  in  error  filed  the  record  and  had 
the  case  docketed  before  the  expiration  of  the 
six  days  after  the  commencement  of  the  term; 
he  was  therefore  within  the  rule,  and  waa 
guilty  of  no  laches.  Had  be  failed  to  do  this, 
the  defendant,  on  the  certificate  of  the  clerk, 
might  have  docketed  and  dismissed  the  cause, 
or  he  might  have  produced  the  record  and  dock- 
eted the  case  which,  under  the  rule,  would 
stand  for  argument  at  the  present  term.  But 
the  case  cannot  be  dismissed  or  docketed  by 
the  defendant  unless  the  plaintiff  in  error  or 
appellant  shall  be  in  default. 

The  above  cause  i«  therefore  dismissed. 

How. 
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DAVID  BUSH,  Plaintiff  in  Error, 

V. 

3AMSS  T.  PERSON,  Administrator  de  bonis 
non,  of  Mabom  Cooper,  Deceased. 

(See  S.  C.  18  How.  82-86.) 

Discharge  in  banlcruptcy  does  not  free  from 
estoppels  by  covenant. 

The  personal  dlscbarge  In  bankruptcy  of  a  coTe- 
Bantor  does  not  free  him  from  Bn  estoppel  arising 
kj  law  from  his  prior  corenant  of  warranty  of  If- 
tie  and  against  Incumbrances  In  bis  deed. 

If  the  coTcnantor  of  title  of  lands  be  afterwards 
discharged  In  bankruptcy,  and  subsequently  ac- 
qalres  title  by  an  incumbrance  which  his  covenant 
warranted  asalnst,  he  la  estopped,  as  against  his 
eovenantee,  from  asserting  It,  notwithstanding  his 
discharge. 


Argued  Dec.  14,  1855. 


Decided  Jan.  2, 1856. 


IK  ERROR  to  the  High  Court  of  Errors  and 
Appeals  to  the  State  of  Mississippi. 

The  case  is  stated  by  the  court. 

Mr.  A.  J.  Bayard,  for  the  plaintiff  in  error: 

Th%  covenant  of  warranty  or  against  incum- 
brances comes  within  the  meaning  of  the  Act 
of  Aug.  12,  1841,  and  is  provable  against  the 
bankrupt's  estate,  though  an  uncertain  contin- 
gent demand  against  the  bankrupt.  Sees.  4  and 
I  of  the  Act  cited. 

SUt.  at  L.  Vol.  V.  p.  440;  4  Kent's  Com. 
7th  ed.  524,  631. 

It  is  not  necessary  that  a  party  should  be  in 
Uie  position  to  sue  on  his  demand,  to  enable 
him  to  prove  it  under  the  Act  of  Congress. 

Mace  V.  Wells,  7  How.  272-,  Stone  t.  Miller,  4 
Hsrr.  16  Pa.  St.  450. 

The  effect  of  the  discharge  under  the  Bank- 
rupt Act  upon  the  lien  of  mortgage  and  upon 
the  personal  covenants  contained  in  the  mort- 
g>ge,  should  be  distinguished. 

£x  parte  Christy,  3  How.  292. 

Mr.  J.  J.  Crittenden,  for  the  defendant  in 
error: 

The  covenants  expressed  and  implied  in  the 
deed  of  trust  run  with  the  land,  and  they  were 
not  discharged  by  the  bankruptcy. 

i  Kent's  Com.  471;  Greenby  v.  Wilcox,  2 
Johns.  1;  Ken*  v.  Shaw,  13  Johns.  236;  Withy 
T.  Mumford,  5  Cow.  137;  Bimey  v.  Hann,  3  A. 
K.  Harsh.  324;  Marston  v.  Hobbs,  2  Mass.  432; 
Qispman  t.  Holmes,  6  Balst.  20. 

These  covenants  draw  to  them  all  right  and 
title  that  the  grantor  may  afterwards  acquire, 
and  they  are  not  discharged  by  tuuikniptcy. 

1  Sag.  Vend.  171;  2  Sug.  Vend.  104  and 
cue*  cited;  Murray  v.  Derotenham,  6  Johns. 
Oi.  60;  Shep.  Touch.  181;  Co.  Litt.  265,  A. 

The  purchase  by  the  plaintiff  in  error  in- 
ured to  the  confirmation  of  the  deed  of  trust. 
Eren  if  that  was  not  a  legal  consequence,  equi- 
ty would  not  permit  him  to  set  up  such  a  pur- 
diast  against  his  own  deed  of  trust. 

1  Story  Eq.  sees.  187,  323. 

Mi.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

k  bill  to  foreclose  a  mortgage  on  a  lot  of 
land  in  Mississippi  was  filed  by  the  administra- 
tor of  the  assignee  of  the  mortgage  in  the  Su- 
perior Court  of  Chancery  in  that  State.  The 
complainant  obtained  a  decree  of  foreclosure, 
aid  the  respondent  appealed  to  the  Higli  Court 
M  L.  ed. 


of  Errors  and  Appeals,  where  the  decree  of  the 
Superior  Court  of  Chancery  was  affirmed.  The 
appellant  then  prosecuted  the  writ  of  error, 
which  brings  the  case  before  this  court. 

The  case  was,  shortly,  this:  The  appellant 
was  one  of  two  mortgagors.  When  the  mort- 
gage was  executed,  the  land  was  incumbered  by 
a  lien  from  a  judgment  previously  recovered 
against  the  mortgagors. 

After  executing  the  mortgage  the  appellant 
became  a  bankrupt,  under  the  Act  of  Congress 
of  August  19,  1841  (5  Stat,  at  L.  440),  and  re- 
ceived his  discharge. 

The  land  was  exposed  to  sale  to  satisfy  the 
judgment  lien,  and  the  appellant,  after  his 
'discharge,  purchased  it.  The  Court  of  [*83 
Appeals  of  Mississippi  decided: 

Ist.  That  though  the  deed  of  mortgage  con- 
tained no  express  covenant  of  warranty,  the 
words  "grant,  bargain  and  sell,"  which  were 
in  the  deed,  under  the  law  of  that  State,  im- 
ported covenants  of  warranty  of  title,  and 
against  incumbrances,  and  for  quiet  enjoyment, 
as  effectually  as  though  such  covenants  had 
been  expressly  set  out  in  the  deed. 

2d.  That,  under  the  law  of  Mississippi,  if 
there  had  been  no  discharge  in  bankruptcy,  the 
appellant  would  be  estopped  by  his  covenants 
from  setting  up  his  after  acquired  title  to  de- 
feat the  mortgage. 

3d.  That  the  discharge  in  bankruptcy  did 
not  enable  him  to  do  so. 

This  last  position  is  the  only  one  re-cxam- 
inable  here;  the  decision  by  the  State  Court 
of  all  matters  depending  exclusively  upon  the 
law  of  the  State,  being  conclusive,  on  a  writ 
of  error,  under  the  25th  section  of  the  Judiciary 
Act  of  1879. 

The  question  for  our  consideration  is,  what 
effect  the  discharge  of  a  bankrupt  has  upon  es- 
toppels, arising  by  law  from  covenants  of  war- 
ranty contained  in  his  deeds  of  conveyance  of 
land. 

To  determine  this,  it  is  necessary  to  have  in 
view  the  different  modes  of  operation  of  such 
covenants.  They  are  contracts,  and  an  action 
lies  for  recovery  of  the  damages  sustained  by 
their  breach.  At  law,  they  run  with  the  land; 
and  if  the  covenantor  subsequently  acquire  an 
outstanding  paramount  title,  it  inures  by  force 
of  the  covenant  to  him  who  claims  under  the 
deed  of  the  covenantor.  This  rule  is  now  es- 
tablished in  the  law  of  this  country,  and  has 
been  affirmed  in  numerous  decisions  in  this  and 
other  courts.  Many  of  them  may  be  found  col- 
lected in  a  note  to  2  Smith's  Leading  Cases, 
545,  etc. 

In  equity  the  covenantor  is  treated  as  es- 
topped by  his  covenant  to  assert  that  any  out- 
standing title  existed  inconsistent  with  what 
he  undertook  to  sell  and  convey. 

The  argument  on  the  part  of  the  appellant  ii, 
that  under  the  4th  section  of  the  Bankrupt  Act 
be  was  discharged  from  all  debts,  contracts, 
and  other  engagements  provable  under  the  Act; 
that  not  only  the  debt  secured  by  this  mort- 
gage, but  the  covenant  of  warranty  itself,  was 
provable  under  the  Act.  And  consequently,  the 
covenantor,  being  released  from  the  covenant,  it 
could  no  longer  have  the  operation  allowed  to 
it  by  the  courts  of  Mississippi. 

It  must  be  admitted,  that  if  the  covenantee 
or  his  aaaignee  had  released  the  eoTenant,  it 
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irould  be  difficult  to  maintain  that  it  ooold  con- 
tinue in  existence  for  any  purpose.  But  it  must 
be  considered,  tliat  whatever  discharge  has 
84*]  talcen  place  in  this  case,  'is  by  force  of  a 
statute,  which  may  have  so  qualified  and  limit- 
ed its  ^ect  as  still  to  leave  the  covenant  in  ex- 
istence for  one  purpose,  though  not  for  others; 
and  that  the  question,  whether  it  has  done  so, 
can  be  determined  only  by  examining  the  Act 
and  ascertaining  the  will  of  the  Legislature  in 
this  particular. 

The  second  section  of  the  Act  contains  this 
proviso:  'That  nothing  in  this  Act  contained 
shall  be  construed  to  annul,  destroy  or  impair 
any  lawful  rights  of  married  women  or  minors, 
or  any  liens,  mortgages  or  other  securities  on 
property,  real  or  personal,  which  may  be  valid 
Dy  the  laws  of  the  States  respectively  and 
which  are  not  inconsistent  with  the  provisions 
of  the  second  and  fifth  sections  of  this  Act." 
There  does  not  appear  to  have  been  anything  in 
this  mortgage  inconsistent  with  those  sections; 
and  it  is  not  denied  that  the  mortgage  itself, 
eonsidered  simply  as  a  conveyance  of  land,  re- 
mained unaffectoi  by  the  Act. 

It  is  therefore  obvious,  that  though  the 
banlcrupt,  personally,  was  released  by  the  Act, 
the  debt  due  from  the  land  continued  undis- 
charged. In  this  particular,  beyond  all  doubt, 
the  discharge  by  the  Act  differs  from  a  release 
by  the  creditor;  since,  if  the  latter  had  re- 
leased the  debtor,  the  mortgage  would  thereby 
have  been  satisfied,  and  the  charge  on  the  land 
destroyed. 

The  intention  of  the  Legislature  to  carry  out 
this  distinction  between  the  personal  liability 
of  the  debtor  and  the  liability  of  the  land,  and 
to  preserve  the  latter  in  full  force,  unaffected 
by  the  discharge  of  the  debtor,  is  clearly  de- 
dared  by  the  Act.  The  Act  says,  in  so  many 
words,  that  a  mortgage,  valid  by  the  law  of  the 
State,  shall  not  be  impaired  by  anything  in  the 
Act. 

We  think  there  is  sufficient  reason  why  this 
proviso  should  be  so  construed  as  completely  to 
save  the  effect  and  operation  of  all  estoppels 
running  with  the  land  and  operating  at  law  to 
pass  the  legal  title,  or  in  equity  to  conclude  the 
srantor  from  asserting  the  existence  of  a  title 
uiconsistent  with  what  he  undertook  to  sell 
and  convey.  The  purpose  of  the  Legislature  to 
afford  complete  and  effectual  protection  to  mort- 
gage titles,  against  anything  which  was  to  be 
done  under  the  Act,  and  the  broad  and  strong 
terms  in  which  this  purpose  is  expressed,  re- 
quire us  to  say  that  the  debtor  cannot  derive 
from  the  Act  an  enabling  power  to  do  or  as- 
sert anything  which  will  impair  a  mortgage 
otherwise  valid.  Nor  is  there  any  incongruity 
with  established  principles,  in  holding  that  the 
personal  discharge  of  the  debtor  does  not  free 
him   from  the   estoppel. 

If  this  obligation  could  rest  solely  upon  a 
covenant,  effectual  in  law  to  charge  the  grantor 
in  a  personal  action,  it  would  follow,  that  when 
such  personal  liability  was  released  by  the 
Bankrupt  Act,  the  estoppel  would  naturally  fall 
S5*]  with  it;  and  that  an  'intention  to  pre- 
serve the  estoppel  ought  to  be  clearly  indicated, 
to  induce  the  court  to  say  that  it  was  not  de- 
stroyed; but  such  estoppels  do  not  depend  on 
^rsonal  liability  for  damages.  This  is  appar- 
»Bt,  when  we  remauber  that  estoppel*  bind, 
»T4 


not  only  parties,  but  privies  in  blood  and  es- 
tate, though  not  personally  liable  on  the  cove- 
nants creating  -the  estoppel. 

See  Carver  v.  Jackson,  4  Pet.  85,  87;  White 
V.  Patten,  24  Pick.  324;  Wark  t.  Willard,  13 
K.  H.  389;  Baxter  t.  Bradbury,  20  Me.  26. 

Indeed,  it  is  the  settled  doctrine  of  this  court, 
not  only  that  no  existing  personal  liability  is 
necessary  to  work  an  estoppel,  but  that  none 
need  have  existed  at  any  time.  In  Van  Rens- 
selaer V.  Kearney  et  al,  11  How.  322,  it  was 
held,  after  great  consideration  and  a  full  exam- 
ination of  the  authorities,  that  "if  a  deed  beat 
on  its  face  evidence  .that  the  grantors  intended 
to  convey,  and  the  grantee  expected  to  become 
invested  with,  an  estate  of  a  particular  descrip- 
tion or  quality,  and  that  the  liargain  had  pro- 
ceeded upon  that  footing  between  the  parties: 
then,  although  it  may  not  contain  any  cove- 
nants of  title,  in  the  technical  sense  of  the 
term,  still  the  legal  operation  and  effect  of  the 
instrument  will  oe  as  binding  on  the  grantor 
and  those  claiming  under  him,  in  respect  to  the 
estate  thus  described,  as  if  a  formal  covenant 
to  that  effect  had  been  inserted;  at  leasts  far 
as  to  estop  them  from  ever  afterwards  denying 
that  he  was  seised  of  the  particular  estate  at 
the  time  of  the  conveyance. 

It  is  familiar  law,  also,  which  was  applied  in. 
Carver  v.  Jackson,  4  Pet.  86,  88,  that  a  mere 
recital  of  a  fact  in  a  deed  is  as  effectual  an  es- 
toppel as  a  covenant.  There  is  no  necessary 
connection,  therefore,  between  the  personal  lia- 
bility of  the  debtor  on  his  covenant,  and  the 
estoppel  which  arises  therefrom,  and  it  is  not 
an  incongruity  for  the  Legislature  to  preserve 
the  latter  while  they  discharge  the  former. 

Estoppels  which  run  with  the  land  and  work 
thereon  are  not  mere  conclusions;  they  pass  es- 
tates and  constitute  titles;  they  are  muniments 
of  title,  assuring  it  to  the  purchaser.  Their  op- 
eration is  highly  beneficial,  tending  to  produce 
security  of  titles;  and  if  a  discharge  under  the 
Bankrupt  Law  were  allowed  to  destroy  this 
mode  of  assurance,  it  would  in  an  important 
particular  impair  the  operation  of  deeds  con- 
taining it.  This,  by  the  express  words  of  the 
Bankrupt  Law,  is  prohibited. 

In  Stewart  v.  Anderson,  10  Ala.  604,  the  Su- 
preme Court  of  Alabama  had  this  precise  ques- 
tion before  them,  and  held  the  bankrupt  es- 
topped. A  similar  decision  was  made  by  the 
Court  of  Appeals  of  Maryland  in  reference  to 
the  effect  of  a  discharge  under  the  Insolvent 
Law  of  that  State. 

Dorsey  v.  Gassaway,  2  H.  &  J.  411. 

'Our  opinion  is,  that  the  decree  of  the  ['80 
High  Court  of  Errors  and  Appeals  of  Missis- 
sippi should  be  affirmed,  with  costs. 

Decree  affirmed,  with  costs. 


THE  UNITED  STATES,  Plffs.  in  Err, 

V. 

CATESBY  AP  ROGER  JONES. 
(See  S.  C.  18  How.  92-100.) 
Moneys  sent  by  Secretary  of  Navy  to  pay  ex- 
penses of  sickness  of  absent  naval  officer,  ii 
not  chargeable  against  him. 

A  navy  officer,  od  leave  of  absence  in  Paris,  was 
wounded  b;  accident  during  the  revolutionary  out- 
break there,  and  placed  on  special  duty,  and  |1,00<^ 
was  sent  Um  by  the  Secretary  ot  the  Navy  to  pair* 
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U(  expenses  attending  his  Injnrles,  which  was  dis- 
baned  bT  bim  (or  that  purpose.  Held,  that  such 
som  coald  not  be  charged  against  blm  by  the  ac- 
eonntlng  offlcer  or  tbc  Treasury. 

The  propriety  of  detaching  such  offlcer  on  special 
dnty,  of  fomUhing  him  with  such  moneys  for 
mealcal  attendance  and  expenses,  are  witbln  the 
tarlsdictlon  and  discretion  of  the  bend  of  the  Navy 
Department,  and  not  subject  to  revision  by  officers 
of  other  departments.  ^ 

Submitted  Dec.  20,.  1865.    Decided  Jan.  2,  1856. 

IK  ERROR  to  the  Circuit  Court  of  tlie  United 
States  for  the  District  of  Columbia. 
The  ease  is  stated  by  the  court. 
Mr.  C.  Cashing,  Atty.-Gen.  for  the  plaintiff 
in  error: 

1.  The  expenses  incurred  by  the  defendant 
Jones,  while  in  France,  on  leave  of  absence, 
were  not  chargeable  to  the  United  States.  One 
object  of  the  Act  of  March  3,  1835  (4  U.  S. 
Laws,  765,  757),  was  to  uproot  the  system  of 
extra  allowances.  The  exception  allowing  mile- 
age, shows  that  no  other  exception  was  in- 
tended. 

2.  The  Secretary  of  the  Treasury  was  not 
snthorized  under  the  Act  of  Jan.  31,  1823  (3  U. 
8.  Laws,  723,  sec  1),  to  make  the  advances  to 
Jones. 

3.  The  accounting  officers  are  not  bound  to 
allow  in  a  settlement  of  an  account  with  an 
officer,  a  credit  for  money  unlawfully  received 
or  expended  without  authority  of  the  law.  The 
resolution  of  March  3,  1849  (9  U.  S.  Laws,  419, 
sec  2),  does  not  apply  to  the  present  case. 
The  opinions  of  the  Atty.-Gen.  cited  by  the  op- 
posing counsel  are  inapplicable  to  the  case. 

4.  Money  belonging  to  the  government,  which 
has  been  wrongfully  received,  can  be  recovered 
back  in  an  action  at  law. 

5.  The  President  is  not  authorized  to  expend 
marine  hospital  money  collected  under  the  Act 
of  July  16,  1789  (1  U.  8.  Laws,  605,  606),  any- 
where else  than  in  the  district  in  which  it  was 
collected. 

Messrs.  Carlisle  and  Jones,  for  the  defendant 
in  error: 

The  President  had  power  to  order  this  ad- 
vance of  money  to  the  defendant. 

Opinions  of  the  Attys.  Gen.  Parkhurst  ease 
Vol.  L  p.  679;  Thorpe's  case,  Vol.  I.  p.  785; 
Parkhurst's  case.  Vol.  I.  p.  913;  Lessel's  case. 
Vol.  n.  p.  1998. 

The  oraer  of  the  Secretary  of  the  Navy  was 
the  order  of  the  President. 

U.  S.  V.  Eliason,  16  Pet.  291. 

The  money  sought  to  be  recovered,  having 
been  paid  with  knowledge  of  all  the  facts,  can- 
not bie  recovered  back. 

Btlbie  V.  Lumley,  2  East.,  469;  Donaldson  t. 
Means,  4  Dall.  100;  Stark.  Et.  part  4,  p.  112. 

Mr.  Justice  Griei  delivered  the  opinion  of  the 
court: 

The  action  in  this  case  is  for  money  had  and 
received  by  the  defendant  Jones.  It  was  en- 
tered amicably,  and  submitted  on  a  case  stated. 

The  defendant  is  a  lieutenant  in  the  Navy  of 
the  United  States.  In  December,  1851,  he  was 
in  Paris,  on  leave  of  absence,  and  was  severely 
and  dangerously  wounded  by  accident,  during 
the  Imeute  or  revolutionary  outbreak  in  that 
month.  In  July,  1852,  be  was  placed  by  the 
Secretary  of  the  Navy  on  special  duty,  for  the 
eoUeetion  of  information  relative  to  the  steam 
lSL.ed. 


navy  of  France.  Afterwards  in  August,  1852, 
the  sum  of  $1,000  was  transmitted  to  him  by 
the  Secretary  of  the  Navy,  with  orders  to  ap- 
ply it  "to  discharge  the  expenses  attending  the 
injuries  received  by  him  in  Paris."  It  is  ad- 
mitted that  this  money  was  disbursed  accord- 
ing to  the  orders  of  the  Secretary.  The  ac- 
counting oilicers  of  the  Treasury  have  charged 
the  amount  so  disbursed  by  the  defendant 
against  him  on  his  pay  account,  "and  have  re- 
fused to  recognize  the  authority  of  the  Secre- 
tary of  the  Navy  in  the  premises." 

The  reason  alleged  for  this  refusal  by  the  ac- 
counting officer  is,  that  by  his  construction  of 
the  second  section  of  the  Act  of  3d  of  March, 
1835,  ch.  27,  the  Secretary  of  the  Navy  had  no 
authority  to  make  such  appropriation  of  the 
funds  of  the  government  *m  his  hands.  [*95 
The  Act,  80  far  as  it  is  material,  is  in  these 
words:  'That  the  yearly  allowance  provided 
in  this  Act  is  all  the  pay,  compensation  and  al- 
lowance which  shall  be  received  under  any  cir- 
cumstances whatever  by  any  such  officer,  etc." 

Notwithstanding  an  opinion  of  a  late  Attor- 
ney-General to  the  contrary,  the  accounting 
officer  "entertains  no  doubt"  that  the  expenses 
attending  the  medical  treatment  of  a  sick  and 
disabled  officer  or  seaman  are  among  the  "al- 
lowances" prohibited  by  this  Act,  and  has  con- 
sequently felt  bound  to  repudiate  the  Secre- 
tary's construction  of  the  law,  and  his  opinion 
as  to  the  powers  and  duties  of  his  Department. 

For  the  purposes  of  this  case,  however,  it 
will  not  be  necessary  for  the  court  to  decide 
between  these  discordant  opinions  as  to  what 
things  come  within  the  category  of  "allow- 
ances," according  to  the  true  intent  and  mean- 
ing of  the  Act  of  Congress. 

It  is  the  peculiar  province  and  duty  of  the 
Navy  Department  to  provide  medical  stores 
and  attendance  for  the  officers  and  seamen  at- 
tached to  that  service.  It  may  truly  be  said, 
also,  to  enter  into  the  contract  of  the  govern- 
ment with  persons  so  employed  by  them.  For 
this  purpose,  a  bureau  of  medicine  is  attached 
to  this  Department,  and  numerous  medical  offi- 
cers appointed.  The  law,  moreover,  exacts  from 
every  officer  and  seaman  a  monthly  contribu- 
tion from  their  wages,  to  make  provision  for 
the  sick  and  disabled.  These  contributions  are 
applied,  under  the  supervision  of  the  President, 
to  the  erection  and  maintenance  of  marine 
hospitals,  and  similar  institutions  for  the  bene- 
fit of  seamen. 

The  exigences  of  the  service  often  require  the 
employment  of  soldiers  and  sailors  at  a  dis- 
tance from  public  hospitals,  and  when  the  at- 
tendance of  the  medical  officers  cannot  be  ob- 
tained; or  consequently,  in  fulfilment  of  the 
humane  policy  of  the  government,  it  frequently 
becomes  necessary  to  employ,  temporarily, 
physicians  not  regularly  commissioned.  For  in 
this  way  alon^can  the  Department  perform  the 
duty  assumed  by  the  government,  of  providing 
the 'necessary  medical  attendance  for  tnose  who 
become  sick  or  disabled  in  its  service.  The 
Executive  Department  of  the  government,  to 
which  is  intrusted  the  control  of  the  subject 
matter,  must  necessarily  determine  all  ques- 
tions appertaining  to  the  employment  and  pay- 
ment of  such  temporary  agents,  and  the  exi- 
gency which  demands  their  employment.  The 
Secretary  of  the  Navy  represents  the  President, 
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ond  exercises  his  power  on  the  subjects  confided 
to  his  Department.  He  is  responsible  to  the 
people  and  the  law  for  any  abuse  of  the  powers 
intrusted  to  him.  His  acts  and  decisions,  on 
subjects  submitted  to  his  jurisdiction  and  Con- 
trol by  the  Constitution  and  laws,  do  not  re- 
06*]  quire  the  approval  of  any  officer  of  'an- 
other department  to  make  them  valid  and  con- 
elusive.  The  accounting  olBcers  of  thp  Treas- 
ury have  not  the  burden  of  responsibility  cast 
upon  them  of  revising  the  judgments,  correct- 
ing the  supposed  misUikes,  or  annulling  the  or- 
ders of  the  heads  of  departments. 

In  the  case  before  us,  tho  defendant  has  not 
come    before    the    accounting    officers    of    the  | 
Treasury,  claiming  from  the  government  an  "al- 
lowance" for  medical  attendance  while  on  leave 
of  absence,  and  submitting  to  these  officers  the 

Sropriety  and  legality  of  such  "allowance." 
>n  the  contrary,  the  agreed  case  shows  that  a 
som  of  money  had  been  transmitted  to  the  de- 
fendant by  the  Secretary  of  the  Navy  to  be  dis- 
bursed, and  that  he  had  disbursed  it  according 
to  his  orders;  and  whether  it  was  for  paying 
for  services  acknowledged  by  the  Secretary  to 
have  been  rendered  to  the  government,  for 
medical  attendance  on  the  defendant  him- 
self, or  on  another,'  could  make  no  difference. 
The  liability  of  the  defendant  to  refund  this 
money  to  the  government,  is  founded  on  the 
act  of  the  accounting  officer  charging  him  with 
it,  because,  in  his  opinion,  the  Secretary  of  the 
Kavy  had  mistaken  the  law  or  abused  his  dis- 
cretion. 

We  are  of  opinion  that  he  was  not  bound  to 
assume  this  responsibility. 

The  propriety  of  detaching  the  defendant  on 
•pecial  duty  in  France,  of  furnishing  him  with 
medical  attendance  while  so  employed,  and  of 
adopting  and  ratifying  bis  act  in  the  employ- 
ment of  such  physician,  under  all  the  circum- 
stances, are  all  subjects  peculiarly  within  the 
jurisdiction  and  discretion  of  the  head  of  the 
Kavy  Department,  and  not  subject  to  revision 
or  correction  by  the  officers  of  any  other  de- 
partment. 

The  judgment  of  the  Circuit  Court  is,  there- 
fore, affirmed. 

Dissenting,  Mr.  Justice  Daniel  and  Mr.  Jus- 
tice Cation. 

Mr.  Justice  Daniel  dissenting: 

I  am  unable  to  concur  in  the  opinion  of  the 
court  just  pronounced  in  this  cause,  for  the  rea- 
son that  this  opinion,  upon  mere  assumed  and 
hypothetical  considerations  of  hardship  or  mo- 
tives by  which  the  Legislature  may  have  been 
influenced,  undertakes  directly  to  contravene, 
and  in  reality  to  annul  a  law,  than  which  there 
is  not  one  mora  clear  or  more  positive  in  its 
provisions  to  be  found  upon  the  statute  book. 

With  respect  to  considerations  of  hardship  in 
the  operation  of  a  positive  law,  or  of  the  mo- 
tires  of  those  by  whom  it  has  been  enacted,  I 
can,  in  expounding  its  provisions,  assume  no 
power  which  is  legitimate;  those  ara  subjects 
exclusively  within  the  province  of  the  law 
makern.  and  to  them  it  belongs  to  control  them. 
91*]  'The  Statute  here  referred  to  as  being 
affected  by  the  opinion  in  this  case,  is  that 
bearing  date  on  the  3d  of  March,  1835  (4  Stat, 
at  L.  756,  767),  regulating  the  pay  of  the  Navy 
of  the  United  SUtes. 
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If  it  weie  by  me  deemed  regular  to  seek  for 
the  objects  of  Congress  in  the  changes  by  thil 
law  of  the  provisions  of  previous  st^ntea, 
those  objects  might  peihaps  be  correctly  in- 
ferred from  the  fact  that,  by  the  law  of  183S, 
now  under  consideration,  the  compensatioB 
previously  made  to  officen  of  the  Navy  was  in 
many,  if  not  in  every  instance,  at  least  doubted. 
But  I  deem  it  proper  to  confine  myself  to  the 
langua^  of  the  Statute  of  1835;  and  to  ex- 
pound its  clear  and  unambiguous  terms  with- 
out reference  to  anything  dehors  those  terms, 
and  especially  freed  from  any  rule  of  interpre- 
tation so  uncertain  as  mere  conjecture. 

By  this  law,  after  regulating  the  pay  of 
naval  officers  of  every  grade,  it  is  declared,  sec. 
2:  "That  no  allowance  shall  hereafter  be  made 
to  any  officer  in  the  naval  service  of  the  United 
States,  for  drawing  bills,  for  receiving  or  dis- 
bursing money,  or  transacting  any  business  for 
the  government  of  the  United  States,  nor  shall 
ho  be  allowed  servants,  or  pay  for  servants,  or 
clothing,  or  rations  for  them,  or  pay  for  the 
same,  nor  shall  any  allowance  be  made  to  him 
for  rent  of  quarters,  or  to  pay  rent  for  furni- 
ture, or  for  lights  or  fuel  or  transporting  bag- 
gage." After  the  above  enumeration,  compre- 
hensive as  it  is,  we  find  in  the  law  the  follow- 
ing exclusion  of  any  and  every  allowance  which 
might  be  claimed,  upon  the  ground  of  its  hav- 
ing been  omitted  in  the  enumeration  preceding 
it:  "It  is  hereby  exprcxsly  declared  that  the 
yearly  allowances  provided  by  this  Act,  is  all 
the  pay,  compensation,  and  allowance  that  shall 
be  received,  under  any  circumstances  whatso- 
ever by  any  such  officer  or  person,  except  for 
traveling  expenses  when  under  ordere,  for 
which  ten  cents  per  mile  shall  be  allowed." 

That  the  c^cen  of  the  Navy  were  cognizant 
of  the  mandate  of  this  law,  must  be  presumed; 
but  in  addition  to  this  legitimate  conclusion,  it 
is  known  as  an  historical  fact  in  the  pnbli« 
administration  of  the  government,  that,  by  a 
circular  addressed  to  them,  they  were  severally 
informed  of  the  provisions  of  the  law;  besides 
which,  they  must  unavoidably  have  learned 
them  by  every  settlement  for  uieir  pay  at  the 
Treasury. 

How,  then,  it  can  be  possible  to  escape  from 
the  comprehensive  language  of  the  Statute, 
which  may  well  be  styled  "the  exclusion  of 
every  conclusion"  in  favor  of  the  claim  by 
Lieut.  Jones,  it  passes  my  power  to  perceive. 
It  will  not  be  pretended  by  anyone  that  the  ad- 
vance made  to  him  was  a  portion  of  his  yearly 
pay,  yet  thd  Statute  declares  that  the  yearly 
pay  shall  be  "all  the  pay,  compensation  and 
allowance  that  'shall  be  received  by  any  ["98 
such  officer  or  other  person,  under  any  circum- 
stances whatsoever,  except  for  traveling  ex- 
penses, for  which  ten  cents  per  mile  may  be 
allowed." 

Surely  the  phrase  "under  any  circumstances 
whatsoever"  is  broad  enough  to  comprehend 
any  casualty  to  which  any  pereon  may  be  ax- 
posed. 

But  it  has  been  alleged,  in  excuse  for  the 
retention  of  this  money  by  Lieut.  Jones,  that 
there  was  no  naval  surgeon  in  Paris,  and  that 
the  money  was  advanced  by  the  Secretary  of 
the  Navy.  To  the  first  part  of  this  apology  it  is 
a  sufficient  reply  to  state:  1st,  that  the 
Statute  has  declared  the  pa^  of  the  officer  t« 
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be  *  ■ufficient  aUowanee  under  all  eircum- 
■taneea  whatsoever,  and  therefore,  under  the 
circumstances  of  this  case,  no  allowance  be- 
yond that  graduated  by  the  law  itself  could 
properly  be  claimed;  2d,  that  the  government 
eottid  be  under  no  conceivable  obligation,  even 
independently  of  the  express  exclusion  of  the 
law,  to  provide  medical  or  surgical  attendance 
to  wait  upon  an  officer  off  duty,  and  not  neces- 
sarily exposed  to  any  of  the  perils  of  duty; 
that  had  Lieut.  Jones  been  on  duty,  he  would 
have  been  attended  by  a  portion  of  the  medical 
•taff,  and  been,  if  in  reach  of  them,  entitled  to 
I  he  benefit  of  the  naval  hospitals ;  and  thus,  un- 
■ler  the  regular  usages  of  the  service,  been  sup- 
^ied  with  those  aids  for  which  the  law  and 
tlie  usages  of  the  service  has  made  provision. 
Everyone  can  conceive  the  danger  of  abuse  at- 
tendant on  a  practice,  by  an  officer,  of  employ- 
ing a  surgeon  or  physician,  ad  libitum,  to  at- 
tend him  when  off  duty,  and  to  charge  the  ex- 
pense of  such  employment  to  the  government 
as  a  legitimate  allowance  to  the  officer  when  off 
duty. 

It  is  no  excuse  for  an  irregularity  like  this  to 
■ay,  that  where  troops  or  vessels  are  employed 
im  distant  service  there  may  be  resort  to  medi- 
«jal  or  surgical  aid;  in  such  an  instance,  the 
•KTSons  called  in  would  be  engaged  for  the  ar- 
'my,  the  fleet,  or  the  corps  generally,  at  regu- 
Uted  rates,  and  the  account  for  such  services 
-vould  be  settled   and  certified  in  conformity 
with  such  rules  or  rates;  but  an  instance  of 
this  kind,  justified  by  necessity  alone,  and  con- 
lucted  by  rule,  can  bear  no  similitude  to  the 
idvance,  without  authority  of  law  or  usage,  of 
.1  round  sum  of  money  to  one  whose  compensa- 
tion had  already  been  provided,  and  to  be  ex- 
^nded  by  him  according  to  his  own  tastes  or 
ideis,  without  known  regard  to  any  other  cri- 
terion, and  to  be  accounted  for  to  nobody. 

The  Secretary  of  the  Navy  had  no  authority 
tf  law  for  making  the  advance  in  question. 
It  was  not  within  the  provisions  of  the  law  for 
the  creation  and  application  of  the  hospital 
food.  That  fund,  by  the  law  which  created  it, 
li  to  be  applied  to  Objects,  and  in  modes  desig- 
nated, and  the  present  instance  falls  not  within 
either  of  the  directions  of  the  law. 
••*]  *But  it  has  been  insisted  that  the  Secre- 
tary of  the  Navy,  having  ordered  the  payment 
of  this  money,  the  subordinate  or  beneficiary 
etmiot  be  called  on  for  reimbursement;  first, 
because  the  payment  having  been  voluntarily 
Dsde  by  the  government,  the  money  could  not 
be  recovered  back  upon  the  rules  governing  ac- 
tions for  money  had  and  received;  and  second, 
that  the  Secretary  himself,  if  anyone,  and  not 
bii  subordinates,  should  be  made  accountable. 
These  two  excuses  do  not  appear  to  be  alto- 
gether consistent;  for  if  the  money  was  paid 
under  a  competent  authority,  and  with  full 
Imowledge  and  in  good  faith,  there  could  be 
no  recovery  on  any  account.  But  it  is  denied 
that  the  Secretary  had  the  power  to  make  the 
pspsent  or  advance,  or  that  he  can  be  looked 
upon  as  being  the  government,  or  in  any  re- 
I  ipeet,  as  being  identified  with  the  government, 
!  exoept  so  far  as  he  is  acting  within  his  regu- 
'1  lir  constitutional  and  legal  sphere.  To  hold 
i>      the  converse  of  this,  would  be  to  justify  the 

■  BOit  irregular  and  flagrant  abuses,  and  to  cov- 
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acts  of  the  goTemment  itself  which  had  been 
wronged. 

Well,  then,  with  respect  to  any  protection 
which  can  be  extended  to  the  recipient  of  this 
money  upon  the  mere  ground  that  it  was  paid 
to  him  under  an  order  from  the  Secretary  of 
the  Navy.  The  officers  of  the  Navy  must,  like 
all  others,  be  presumed  to  be  cognisant  of  the 
law.  If,  then,  with  this  necessary  imputation 
of  knowledge,  an  officer,  either  through  the 
ignorance  or  carelessness,  or  mistake  or  con- 
nivance of  the  agent  of  the  government,  get 
possession  of  and  apply  to  his  own  advantage 
the  funds  of  that  government,  and  seek  to  pro- 
tect himself  by  alleging  a  voluntary  payment 
to  him,  such  a  defense  would  seem  to  be  war- 
ranted neither  by  law,  nor  equity,  nor  good 
faith. 

Again,  it  has  been  insisted  that  the  sum  of 
money  having  been  advanced  by  direction  of 
the  Secretary  of  the  Navy,  the  auditor,  by 
whom,  according  to  law,  the  accounts  of  Lieut. 
Jones  were  to  be  settled,  could  have  no  right  to 
question  the  legality  or  regularity  of  such  ad- 
vance, or  to  charge  it  to  the  officer  who  had 
used  it;  and  this  position  seems  to  be  rested 
upon  the  naked  position  that  the  auditor,  being 
subordinate  to  the  Secretary  of  the  Navy,  has 
no  right  or  power  to  examine  into  his  acts,  al- 
though such  are  necessarily  complicated  or  con- 
nected with  the  actings  and  doings  of  those 
transactions  the  law  requires  him  to  examine 
and  adjust.  To  such  a  rule  of  proceeding  as 
this,  I  can  by  no  means  subscribe;  I  know  of 
no  rule  of  subordination  which  can  justify, 
much  less  demand,  a  departure  from  the  law, 
or  from  integrity,  in  obedience  merely  to  the 
fact  of  inferiority  in  the  gradation  of  place. 
Each  and  every  officer  has  his  duties  to  per- 
form, and  is  bound  to  their  performance 
"with  independence  and  good  faith;  and  [*100 
no  matter  whose  acts  may  be  brought  before 
him,  whether  those  of  his  immediate  superior 
or  one  much  higher  in  power,  he  is  bound  to 
bring  them  to  all  the  test  of  the  law,  and  to 
pronounce  upon  all,  from  the  greatest  to  the 
least,  by  one  inflexible  rule — the  rule  of  duty; 
and  surely,  when  an  appeal  is  made  to  tribu- 
nals of  justice,  they  should  recognize  no  stand- 
ard but  that  of  the  law  itself. 

My  opinion  is,  that  the  decision  of  the  Cir- 
cuit Court  should  be  reversed,  and  judgment 
entered  for  the  plaintiffs. 


WILLIAM  J.  McLEAN  and  John  M.  Rass, 
Executors  of  Henry  R.  W.  Hill  and  William 
J.  McLean,  being  the  Surviving  Partner  of 
the  Firm  of  N.  ft  J.  Dick  ft  Co.,  Appellants, 

V. 

JAMES  L.  MEEK,  Administrator  of  Joseph 
Meek,  and  James  L.  Meek  and  Joseph  Meek. 
(S.  U.  18  How.  16-19.) 

Administrators — recovery  against  administra- 
tor in  one  state  is  no  evidence  against  admin- 
istrator of  same  person  in  another  state — the 
account  remains  open  and  is  governed  by  the 
Statute  of  Limitations  of  latter  state. 


Note. — I>ex  lool  In  distribution  of  assets.  Lex 
loci  of  domlcll  of  testator  governs  validity  of  will 
4nd  distribution.  Situs  of  persoDal  property.  For- 
eign will  necesary  to  be  proved  where  assets  are. 
See  note  to  Smith  T.  Bk.  of  Georgetown,  8  U  od.  U. 
8.  212. 
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Tbe  record  of  a  recoTery  against  tbe  administra- 
tor of  A,  In  Teonessee,  Is  no  evidence  SKalost  an- 
other  admlnistiator   of  A,    In    MlBslsslppl. 

These  ndmlnlatrations  were  Independent  of  each 
other;  do  connection  existed  between  them;  each 
represented  the  Intestate  by  an  authority  co-ex- 
tenslve  only  with  the  state  In  which  the  appoint- 
ment was  made. 

Tbe  demand  remained  an  open  account  as  against 
tbe  MUsiastppI  sdmlnlgtrator,  and  therefore  sub- 
ject to  be  barred  by  tbe  Statute  of  Limitations  of 
tbree  ytars  of  that  State. 

Uubmitted  Dec.  19.  1865.     Decided  Jan.  3, 1860. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of 
Mixsissippi. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  Mississippi,  by  the  appellants, 
against  James  L.  Meek,  administrator  of  Jo- 
seph Meek,  for  a  discovery  of  assets  and  debts, 
and  for  the  recovery  of  upwards  of  $20,000 
claimed  to  be  due  them,  as  surviving  partners 
of  the  firm  of  Dick  &,  Co.,  from  the  estate  of 
Joseph  Meek,  deceased. 

The  bill  was  subsequently  amended,  so  as  to 
add  James  L.  Meek  and  Joseph  T.  Meek  as 
parties. 

The  court  below  dismissed  the  Ull,  and  the 
complainants  took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  J.  P.  Benjamin,  for  the  appellants: 

There  was  privity  betweto  the  two  adminis- 
trators. 

Aspden  v.  Nixon,  4  How.  467;  Stacy  v. 
Thrasher,  6  How.  44. 

These  authorities,  relied  on  by  the  appellees, 
are  conclusive  against  them. 

The  rule  of  law  requiring  transfer  of  surplus 
proceeds  of  the  ancillary  to  the  principal  ad- 
ministration, at  the  instance  of  the  creditor*,  is 
established. 

Harvey  v.  Richards,  1  Mason,  381;  Dawes  v. 
Head,  3  Pick.  128;  Gravillon  v.  Richards,  13 
La.  203;  Sto.  Con.  Law,  513. 

Fraud  existing  in  this  case,  the  Statute  of 
Limitations  does  not  apply.  Tbe  decree  in 
Grubb  v.  Meek,  in  1849,  had  the  effect  of  a 
credit,  and  also  prevented  the  Statute  of  Limit- 
ations from  running. 

Even  if  the  court  be  of  the  opinion  that  the 
surplus  of  the  Mississippi  assets  ought  not  to 
be  transferred  to  the  Tennessee  administrator, 
it  will  order  the  application  of  these  assets  to 
the  payment  of  the  complainants'  demand. 

Hagan  v.  Walker,  14  How.  29. 

Mr.  W.  P.  Harris,  for  the  appellees: 

A  court  of  equity  in  Mississippi  has  no 
power  to  grant  the  relief  asked  for  in  this  case. 

Hutchinson's  Miss.  Code,  46;  Green  v.  Creigh- 
ton,  10  Sm.  &  M.  169;  Aspden  t.  Nixon,  4 
How.  467. 

The  charge  of  fraud  relates  to  the  situation 
and  condition  of  the  property — has  nothing  to 
do  with  the  debt  itself;  hence  it  did  not  pre- 
vent the  running  of  the  Statute  of  Limitations. 

Famed  v.  Harris,  11  Sm.  &  M  367;  Van- 
houten  v.  Reily,  6  Sm.  &  M.  440;  Smith  v. 
The  State,  13  Sm.  t  M.  140. 

Mr.  Justice  Catron  delivered  the  opinion  of 
tbe  court: 

Hill  and  MeLetut  sued  James  L.  Meek,  ad- 
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ministrator  of  'Joseph  Meek,  by  bill  in  [*18 
equity,  in  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Mississippi,  for  up- 
wards of  $20,000,  alleged  to  be  due  the  com- 
plainants by  Joseph  Meek  at  the  time  of  hia 
death. 

He  died  in  Febnury,  1838,  and  was  then 
domiciled  in  Davidson  County,  Tennessee.  In 
September,  1838,  Jesse  Meek  was  appointed 
administrator  of  Joseph  Meek's  estate  in  said 
county.  In  November,  1840,  the  estate  was 
allegM  to  be  insolvent,  and  a  bill  was  filed  in 
the  Chancery  Court  exercising  jurisdiction  in 
Davidson  County,  by  Jesse  Meek,  the  then  ad- 
ministrator, and  John  Munn,  and  his  wife 
(who  was  a  daughter  of  Joseph  Meek),  setting 
forth  the  insolvency,  and  praying  for  judicial 
administration  of  the  assets  among  the  credit- 
ors of  the  deceased,  according  to  the  Statute  of 
that  State.  To  this  bill  the  creditors  were  the 
proper  defendants,  and  entitled  to  share  the  as- 
sets ratably.  The  other  children  of  the  de- 
ceased were  also  made  defendants,  and  acted 
by  their  guardian. 

Nathaniel  and  James  Dick  &  Co.  presented 
a  claim  for  allowance  of  $21,445  and  which 
was  allowed  by  the  Chancery  Court  in  May, 
1846,  and  about  $2,000  of  it  was  afterwards 
paid  out  of  the  assets  distributed;  and  for  the 
balance  remaining  unpaid  the  present  bill  was 
filed,  seeking  a  discovery  of  assets  from  the  ad- 
ministrator in  Mississippi,  and  payment  there- 
from. 

The  evidence  relied  on  to  sustain  the  suit  and 
establish  the  demand  was  a  copy  of  the  record 
from  the  Chancery  Court  of  Tennessee;  and 
the  principal  question  is,  whether  this  proceed- 
ing bound  the  administrator  or  affected  the  as- 
sets in  Mississippi. 

There  is  one  circumstance  worthy  of  explan- 
ation. Jesse  Meek  administered  in  Mississip- 
pi, 30th  February,  1838,  on  Joseph  Meek's  es- 
tate, but  his  letters  were  revoked  in  1841,  and 
John  Munn  was  appointed  administrator  de  bo- 
nis non,  and  afterwards  James  L.  Meek  was 
appointed,  and  superseded  Munn;  and  James 
L.  is  here  sued. 

During  the  contest  in  the  Tennessee  court, 
when  Dick  &  Co.  established  their  demand, 
Jesse  Meek  was  the  Tennessee  administrator, 
and  Munn  and  Joseph  L.  Meek  were  succes- 
sively administrators  in  Mississippi. 

These  administrations  were  independent  of 
each  other;  the  respective  administrators  repre- 
sented Meek,  the  deceased  intestate,  by  an  an- 
thority  co-extensive  only  with  the  state  where 
the  letters  of  administration  were  granted,  and 
had  jurisdiction  of  tbe  assets  there,  and  were 
accountable  to  creditors  and  distributees  accord- 
ing to  the  laws  of  the  state  granting  the  au- 
thority. No  connection  existed,  or  could  exist, 
between  them,  and  therefore  a  recovery  agaiiist 
the  one  in  Tennessee  was  no  evidence  against 
tbe  other  in  Mississippi,  Stacy  v.  Thrasher,  6 
How.  44,  lays  down  this  distinct  rule. 

•But  if  there  was  evidence  of  the  de-  ['It 
mand,  as  alleged,  and  which  we  do  not  donbU 
exists,  yet  it  is  only  evidence  of  an  open  ac- 
count existing  at  the  time  of  Joseph  Meek'^ 
death,  in  1838,  and  therefore  subject  to  be  barred 
by  the  Act  of  Limitations  in  Mississippi  bax-- 
ring  such  claims,  if  suit  is  not  brought  to  enforce 
them  within  three  yean  next  after  the  cause 
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of  action  •eemed.  The  answer*  of  the  odmin- 
fatntor  and  heira  of  Joseph  Meek  rely  on  the 
Act  of  limitations  as  a  bar  to  relief,  and  which 
bar  would  necessarily  be  allowed,  if  the  cnuse 
was  remanded,  so  that  farther  evidence  might 
be  introduced.  As  it  now  stands,  boweror, 
there  is  no  evidence  of  the  demand,  and  there* 
fore  we  order  tliat  the  decree  of  the  Circuit 
Court  be  ai&nned. 


•T»]  •WILLIAM  T.  MINTER,  Hiram  F.  Salt- 
marsh,  and  Ashley  Parker,  Plaintiffs  in  Iiir- 
ror. 

V. 

CHABLES  CROMMELIN. 

(See  S.  C.  18  How.  87-89.) 

lAnd  reserved  to  Indian,  if  abandoned,  is  for- 
feited—Secretary can  decide  whether  aban- 
doned— patent,  evidence  of  that  fact  and  of 
preliminary  steps — patent  presumed  valid. 

Where  land  reserved  to  a  Creek  warrior,  under 
the  Act  of  Usrcb  3d  1817,  passed  to  carry  Into  ef- 
fect the  Treaty  with  the  Creek  Indians,  bad  been 
abandoned  by  tbe  warrior.  It  became  forfeited  to 
tke  United  States. 

The  fact  of  abandonment,  the  Secretary  was  au- 
thorised to  decide,  and  If  he  did  so  and,  be  might 
then  order  tbe  land  to  be  sold  as  other  public 
lands. 

A  patent  Issued  under  tbe  pre-emption  laws  of 
the  United  States,  Is  evidence  that  all  previous 
■tep*  had  been  regulsriy  taken  to  justify  the  mak- 
Inc  ot  the  patent ;  and  one  of  such  steps  being  an 
Older  from  tbe  secretary  to  the  register  to  offer 
the  land  for  ssle  because  the  warrior  had  aban- 
isned  it,  the  court  is  Imund  to  presume  that  sucb 
order  was  given,  and  sucb  fsct  Is  not  open  to  con- 
tnTeisy. 

The  presumption  Is  that  tbe  patent  was  valid  and 
ptned  the  legal  title. 

(Itr.  Justice  CAMPBEt.L  did  not  sit  in  this  cause.) 
Jagaei  Dec.  17,  1865.     Decided  Jan.  3,  1856. 

IN  ERROR  to   the   Supreme  Court   of  the 
State  of  Alabama. 
The  case  is  stated  by  the  court. 
Mr.  P.  Phillips  for  the  plaintiiT  in  error. 
Mr.  Joaeph  H.  Bradley  for  the  defendant 
in  error. 

Mr.  Justice  Catron  delivered  the  opinion  of 

tlie  court: 

The  material  facts  of  this  case  are  as  fol- 
lows: 

On  the  12th  of  April,  1820,  a  certificate.  No. 

28,  issued  from  the  Land  Office  of  the  United 

States  to  Tallasse  Fixico,  a  friendly  chief  of 

the  Creeks,  appropriating  to  his  use  ana  occu- 

psney  fraction  24,  T.  18,  R.  18,  east  of  Coosa 

Sirer,  in  pursuance  of  the  Act  of  Congress  of 

3d  Ibrch,   1217,  passed  to  carry  into   effect, 

tke  Treaty  of  Fort  Jackson,  of  August  9,  1814, 

with  the  Creek  Indians. 

The  reservee,  Tallasse  Fixico,  was  in  pos- 

1       Kxion  of  the  land,  and  while  in  possession,  in 

I       1828,  lie  sold  it,  for  a  valuable  consideration, 

I      t«  George  Taylor,  to  whom  he  gave  a  deed  and 

ithepossession  of  the  land  at  the  time  of  sale. 
The  said  Taylor,  while  in  possession,  in 
IJoly,  1834,  sold  to  C.  Crommelin,  the  defendant 
ia  error,  a  portion  of  the  land — about  forty 
wres.  The  purchaser  received  deeds  for  the 
[4  nine  at  the  time  of  sale,  dated  12th  and  14th 
]l  July,  1834,  and  immadiately,  or  a  short  time 
si     li  L.  ed. 


thereafter,  entered   into   possession,   and   has 
continued  in  possession  until  the  present  time. 

On  the  4th  of  June,  1339,  Isham  Bilberry 
and  Samuel  Lee  obtained,  from  the  Land  Office 
at  Cahawba,  a  pre-emption  certificate.  No.  36,- 
014,  in  their  favor,  under  the  Pre-emption  Act 
of  1834,  *for  southeast  fractional  quar-  [*8S 
ter  of  see.  24,  T.  18,  R.  13,  being  a  part  of 
Tallasse  Fixico's  reservation,  and  embracing 
the  land  in  possession  of  the  defendant  in  er- 
ror, and  which  is  the  land  sued  for,  viz.:  the 
forty  acres  purchased  by  him  from  Taylor. 

On  the  same  day,  viz.:  4th  June,  1830,  Bil- 
berry and  Lee  assigned  the  pre-emption  certifi- 
cate to  the  plaintiffs  in  error,  Hiram  F.  Salt- 
marsh,  William  T.  Minter,  and  Ashley  Par- 
ker, in  whose  favor  a  patent  was  subsequently 
issued. 

The  State  Court  charged  the  jury,  "that  if 
they  found  the  defendant  held  for  a  series  of 
years,  and  continued  to  hold  possession  under 
deeds  from  Taylor,  and  that  Taylor  held  pos- 
session under  Tallasse  Fixico,  and  that  the 
plaintiffs  were  never  in  possession,  that  then 
the  defendant  held  under  color  of  title,  and 
was  in  a  condition  to  contest  the  validity  of  the 
patent. 

"2.  That  the  certificate  of  possession  which 
issued  to  Tallasse  Fixico,  was  an  appropriation 
of  the  land  by  the  government  of  the  United 
States  to  a  particular  purpose;  and  that  if  Tal- 
lasse Fixico,  in  1829,  did  abandon  said  land,  it 
was  not  subject  to  entry  under  the  pre-emption 
laws.  That  the  patent  under  which  the  plain- 
tiffs claimed  title,  was  issued  under  the  pre- 
emption laws  of  the  United  States;  that  the 
land  conveyed  by  said  patent  was  not  subject 
to  entry  under  pre-emption,  and  that  therefore 
said  patent  had  issued  contrary  to  law,  and  was 
void.* 

To  this  charge  the  plaintiffs  excepted. 

A  verdict  and  judgment  were  rendered  for 
tbe  defendant,  and  the  plaintiffs  took  up  the 
cause  to  the  Supreme  Court  of  Alabama,  where 
the  judgment  was  affirmed,  to  bring  up  which 
judgment  a  writ  of  error  was  prosecuted  out  of 
this  court. 

The  State  Court  in  effect  pronounced  the  pat- 
ent, under  which  the  plaintiffs  claimed  title, 
to  be  void  for  want  of  authority  in  the  officers 
of  the  United  States  to  issue  it,  on  the  supposi- 
tion that  the  land  was  reserved  from  sale  when 
it  was  entered  and  granted.  The  presumption 
is,  that  the  patent  is  valid,  and  passed  the  le- 
gal title;  and  furthermore,  it  is  prima  facie 
evidence  of  itself  that  all  the  incipient  steps 
had  been  regularly  taken  before  the  title  was 
perfected  by  the  patent.  It  has  been  so  held 
by  this  court  in  many  instances,  commencing 
with  the  case  of  Polk  v.  Wendell,  9  Cr.  98,  99. 

But  if  the  executive  officers  had  no  author- 
ity to  issue  the  patent  because  the  land  was 
not  subject  to  entry  and  grant,  then  it  is 
void,  and  the  want  of  power  may  be  proved 
by  a  defendant  at  law,  8  Cr.  99.  And  the  ques- 
tion here  is,  whether  the  defendant  has  proved 
the  want  of  authority. 

The  6th  section  of  the  Act  of  1817  provides 
that  no  land  'reserved  to  a  Creek  warrior  [*8t 
should  be  offered  for  sale  by  the  Register  of 
the  Land  Office,  unless  especially  directed  by 
the  Secretary  of  the  Treasury.  Both  by  the 
Treaty  and  the  Act  of  Congress,  it  was  declared 
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that  if  the  Indian  abandoned  the  reserved 
land,  it  became  forfeited  to  the  United  States. 
The  fact  of  abandonment  the  Secretary  was  au- 
thorized to  decide,  and  if  he  did  so  find,  he 
might  then  order  the  land  to  be  sold  as  other 
public  lands.  The  rule  being  that  the  patent 
IS  evidence  that  all  previous  steps  had  been 
regularly  taken  to  justify  making  of  the  pat- 
ent; and  one  of  the  necessary  previous  steps 
here  being  an  order  from  the  Secretary  to  the 
Register  to  offer  the  land  for  sale,  because  the 
warrior  had  abandoned  it,  we  are  bound  to  pre- 
sume that  the  order  was  given.  That  such  is 
I  the  effect,  as  evidence,  of  the  patent  produced 
by  the  plaintiffs,  was  adjudged  in  the  case  of 
Bagnell  v.  Broderick,  13  Pet.  450,  and  is  not 
open  to  controversy  anywhere,  and  the  State 
Court  was  mistaken  in  holding  otherwise. 

The  defendant  being  in  possession,  without 
any  title  from  the  United  States,  we  deem  it 
unnecessary  to  discuss  the  effect  of  the  parol 
proof  introduced  in  the  State  Circuit  Court  to 
defeat  the  patent. 

It  is  therefore  M'dered  that  the  judgment  of 
the  Supreme  Court  of  Alabama  be  reversed. 


LOUIS  CURTIS,  Benjamin  Curtis,  John  L. 
Hubbard,  James  B.  Curtis,  and  Henry  A. 
Booraine,  Plaintiffs  in  Error, 

V. 

MADAME  THERESA  PETITPATN,  wife  of 
Victor  Fcste,  and  Manderville  Klarigny,  late 
Marshal  U.  S.  for  the  Eastern  District  of 
Louisiana. 

(See  S.  C.  18  How.  109,  110.) 

Cause  will  not  be  heard  on  agreed  statement — 
nor  will  orders  of  court  below  be  reviewed. 

A  cause  will  not  be  beard  upon  an  agreed  state- 
ment ot  facts.  It  not  belnc  sucb  transcript  as  re- 
quired by  the  lltb  and  Slet  rules. 

A  contest  between  Judgment  In  circuit  court  and 
judgment  In  state  court  as  to  priority  of  payment, 
arising  upon  rules.  Is  not  such  judgment  as  this 
court  can  re-examine.  Bayard  v.  Lombard,  B  Hon. 
S.'!0. 

Argued  Dec  24,  1865.      Decided  Jan.  3,  1850. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Louis- 
iana. 
The  case  is  stated  by  the  court. 
Messrs.  Taylor  and  Perin  for  plaintiffs   in 
error. 
Mr.  Benjamin  for  defendants  in  error. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

1 1 0*]  •The  record  certified  in  this  cause  con- 
sists of  "an  agreed  statement  of  facts,"  which 
the  parties  submitted  to  the  court  on  the  rules 
taken  by  the  plaintiffs  against  the  defendants, 
and  the  judgment  rendered  thereon,  and  a 
judgment  rendered  on  a  motion  for  a  new 
trial,  being  the  proceedings  after  the  submis- 
sion of  the  case. 

NOTR. — Jurisdiction.  Judgment  on  agreed  state- 
ment— see  note  to  Stlmpson  v.  Bait,  etc  R.  B.  Co. 
/.V  Ij.  ed.  V.  a.  441. 
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The  case  stated  is,  that  the  plaintiffs  recov- 
ered a  judgment  against  Victor  Feste  in  the 
Circuit  Court  of  the  United  States.  That  an 
execution  issued  thereon,  and  a  seizure  was 
made  of  immovable  as  well  as  movable  prop- 
erty; which  was  sold,  and  the  proceeds  held  by 
the  marshal. 

While  these  proceedings  were  pending,  Mad- 
ame Feste  recovered,  in  one  of  the  state  courts, 
a  decree  against  her  husband,  Victor  Feste,  for 
the  separation  of  property  and  the  amount  of 
dowry  brought  in  marriage-  and  thereupon 
served  notice  upon  the  marshal,  claiming  to 
have  satisfaction  of  her  legal  mortgage,  in  pref- 
erence to  the  execution  creditor,  from  the 
moneys  in  his  hands,  and  obtained  a  rule  from 
the  coiuii  requiring  him  to  answer-  her  claim. 
The  plaintiffs,  upon  their  part  (as  the  case 
states),  also  obtained  a  rule  to  enforce  the 
payment  of  the  money  to  them  on  their  execu- 
tion. To  settle  these  conflicting  claims  was 
the  object  of  the  agreed  case  thus  submitted  to 
the  court. 

Two  questions  arise  in  limine,  either  of 
which  is,  in  our  opinion,  decisive  of  this  cause: 
1st.  That  this  is  not  such  a  transcript  as  will 
satisfy  the  11th  and  Slst  rules  of  this  court, 
under  the  decision  of  Keene  t.  Whittaker,  13 
Pet.  459;  and  2d,  that  this  is  not  such  a  judg- 
ment as  this  court  can  re-examine,  according 
to  the  principle  of  Bayard  v.  Lombard,  9  How. 
630.  And  we  agree  with  the  defendants  upon 
both  these  questions. 

The  cause  is  dismissed,  with  costs. 


JOEL  WRIGHT,  Plaintiff  in  Error, 

V. 

SCHUYLER  H.  MATTISON. 

<See  8.  C.   18   How.   60-60.) 

Color  of  title,  what  is — a  question  of  law- 
good  faith,  question  for  jury. 

'V>9im  at  title"  U  that  whicb  Id  appearance  ^ 
Htle,  but  wblch  In  reality  ia  n*  tttta*  No  exclu- 
sive Imporiance  Is  to  be  attached  to  the  iDvalkUtjr 
o(  a  colorable  or  apparent  title,  If  tbe  entry  or 
claim  has  been  made  under  It  In  good  faltb. 

A  claim  to  property  under  a  conveyance,  how- 
ever Inadequate  to  carry  the  true  title,  and  how- 
ever Incompetent  the  grantor  may  have  been  to 
convey,  la  a  claim  under  color  of  title,  and  one 
which  will  draw  to  the  possession  of  the  grantee- 
the  protection  of  the  Statutes  ot  Limitation. 
'  what  Is  color  of  title  is  a  question  ot  law,  upon 
toe  tacts. 

•at  what  li  good  faith  in  the  party  claiming 
under  mwh  color,'  Is  a  question  of  fact  for  tbe  jurv. 

The  court  below  erred  In  assuming  to  decloe 
dtmn  tbe  qneotlon  of  good  faith  on  the  part  of  de- 
fendant ;  such  question  belonged  exelasively  to  the 

The  court  below  also  erred  In  deetdlnc  tbat,  de- 
fendant being  in  possession  of  lands  and  permit- 
ting them  to  be  sold  for  taxes,  and  becomiiag  tbe 
purchaser  thereof  himself,  tbe  deed  upon  such  sale 
was  not  such  an  Instrument  as  could  be  given  lia 
evidence,  under  the  Illinois  Statute  ot  18S9,t» 
show  color  of  title. 


NOTi. — What  la  necessary  to  constitute  advera* 
poBWMlon.  Requisites  ot — see  notes  D  L.  ed.  D. 
8.  398:  40  L.  ed.  U.  S.  216. 

What  constitutes  color  of  title — see  notes,  t 
L.B.A.  613  :  9  L.R.A.  770.  ^  „  „ 
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Afgatd  Dec  8,  1865.     Decided  Jan.  7,  1856. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
SMm  for  the  District  of  Illinois.    - 

The  ease  is  stated  by  the  court. 

Uesin.  C  H.  Browning  and  N.  Bnahndl,  for 
the  plaintiff  in  error: 

Where  a  private  individual  knows  that  an- 
«tber  person  claims,  and  is  in  actual  enjoy- 
mnit  of  the  land  which  belongs  to  him,  and 
neglects  to  prosecute  his  right  at  law,  where 
tlMre  is  nothing  to  prevent  his  so  doing,  he 
will  be  barred  by  the  Statute  of  Limitations. 

Ang.  on  Lim.  397;  Drayton  t.  Marshall,  1 
Riee,  Eq.  (S.  C),  373;  SIcytes  t.  King,  2  A.  K. 
Ifarsh.  388. 

The  authorities  show  that  color  of  title  is 
that  which  appears  to  be  title,  and  yet  is  not 
*ny  title.  However  defective  the  title  may  be, 
It  is  still  entitled  to  the  protection  of  the  Stat- 
ute of  Limitations. 

Radford  t.  Harbyn,  Cro.  Jac.  122;  Lawrence 
^  Hunter,  9  Watts,  73;  Waggoner  v.  Hastinss, 
S  Pa.  St.  300;  Parish  t.  Stevens,  3  S.  A  R.  298; 
Dilceman  v.  Parish,  6  Pa.  St.  210;  Fitch  v. 
Mann,  8  Pa.  St.  508;  Overfield  v.  Christie,  7 
8.  *  R.  173;  Jackson  v.  Todd,  2  Cai.  183; 
JadESon  v.  Harder,  4  Johns.  202;  Clapp  v. 
Biemagham,  9  Cow.  667;  Smith  v.  Stewart,  8 
Johns.  47;  Jackson  v.  Thomas,  16  Johns.  299; 
Jadcson  v.  Wheat,  18  Johns.  44;  Jackson  v. 
Newton,  18  Johns.  360;  Jackson  t.  Ellis,  13 
Johns.  119;  Griswotd  t.  Butler,  3  Conn.  246; 
Rogers  v.  Hillliouse,  3  Conn.  402;  Moody  v. 
Planing,  4  Ga.  115;  Wilson  v.  Kileannon,  4 
Hayw.  185;  Darby  v.  McCarroll,  4  Hayw.  288. 

All  the  cases  above  cited  are  in  harmony 
via  the  decisions  of  this  court,  unless  the  case 
of  Moore  v.  Brown  be  an  exception,  and  in  that 
cue  no  question  under  color  of  title  arose. 

Bradstreet  v.  Huntington,  5  Pet.  402 ;  Ewing 
T.  Burnett,  11  Pet.  41;  Ellicott  v.  Pearl,  10 
Pet  442;  Gregg  v.  Sayre.  8  Pet.  244. 

In  Illinois  the  dictum  as  to  color  of  title  in 
Irwin  T.  Brownell,  11  111.  462,  has  been  vir- 
tnally  overruled. 

Davis  T.  Easley,  13  HI.  192. 

If  it  be  admitted,  therefore,  that  the  plain- 
tiff in  error  had  no  legal  right  to  purchase  the 
had  at  tax  sale,  it  does  not  follow  that  he  did 
Mt  thereby  acquire  color  of  title.  This  de- 
pended upon  whether  or  not  he  purchased  in 
good  faiu;  and  this  was  a  question  of  fact 
«4ieh  should  have  been  submitted  to  the  jury. 

Qregg  V.  Sayre,  8  Pet.  263;  Ang.  on  Lim. 
436;  Clapp  V.  Bromagham,  9  Cow.  568. 

Mr.  A.  Williams,  for  the  defendant  in  error: 

There  was  no  residence  on  the  land  for  seven 
yean,  within  the  meaning  of  the  Ac6  of  1836. 

Smith  V.  Frost,  2  J.  J.  Marsh.  427;  Poage  v. 
Chinn,  4  Dana,  68 ;  Webbs  v.  Hynes,  9  B.  Mon. 
S88;  Trimble  v.  Smith,  4  Bibb.  257;  Anderson 
r.  Tomer,  3  A.  K.  Marsh.  134;  White  v.  Bates, 
7  J.  J.  Marsh.  541;  Davis  v.  Young,  2  Dana, 
103;  Harrison  v.  McDaniel,  2  Dana,  364. 

The  only  question,  therefore,  is  whetlter  the 
defendant  had  claim  and  color  of  title,  made 
ia  good  faith  under  the  Act  of  1839. 

The  deed  of  Dec.  20,  1823,  was  void  upon 
Hs  faee,  the  sale  being  made  at  a  time  when  the 
law  did  not  authorise  it.    It  was  not  admiaii- 
ble  to  show  claim  and  oolor  of  titl*. 
IS  li.  ea. 


Irving  T.  Brownell,  11  HI.  414;  Moore  v. 
Brown,  11  How.  424. 

The  deed  of  Jan.  10,  1833,  recited  a  sale  for 
taxes,  Jan.  11,  1831.  At  this  time  defendant 
was  occupying  and  receiving  the  rents  and 
profits  of  the  land,  and  was  under  both  moral 
and  legal  obligations  to  pay  taxes,  and  there- 
fore could  not  in  good  faith  let  it  be  sold,  and 
buy  it  in  himself  for  said  taxes. 

Choteau  t.  Jones,  11  HI.  300;  Frye  v.  Bank 
of  Illinois,  10  III.  (6  Gilm.),  367;  Voris  v. 
Thomas,  12  HI.  443 ;  Ralston  v.  Hughes,  13  III. 
470;  Douglass  v.  Dangerfleldi,  10  Ohio,  152. 


Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

The  questions  determined  by  the  Circuit 
Court,  whose  decision  we  are  called  on  to  re- 
view, arose  upon  the  construction  of  two  stat- 
utes of  the  State  of  Illinois,  which  limit  the 
right  of  action  against  the  posnessors  of  lands, 
held  by  purchasers  in  virtue  of  sales  and  eon> 
veyances  under  the  authority  of  the  State,  for 
the  non-payment  of  taxes. 

The  provisions  of  the  statutes  in  question  are 
as  follows: 

January  17,  1835,  sec.  1.  "That,  hereafter, 
no  person  who  now  has,  or  hereafter  may  have, 
any  right  of  entry  into  any  lands  of  which  any 
person  may  be  possessed  by  actual  residence 
thereon,  having  a  connected  title  in  law  or  eq- 
uity, deducible  of  record  from  this  State  or  the 
United  States,  or  from  any  public  officer  au- 
thorised by  the  laws  of  the  State  to  sell  such 
lands  for  the  non-payment  of  taxes,  or  from  any 
sheriiT,  marshal,  or  other  person  authorized  to 
sell  such  lands  on  execution,  or  under  any 
order,  judgment  or  decree  of  any  court  of  rec- 
ord, shall  make  any  entry  therein  except  within 
seven  years  from  the  time  of  such  possession 
being  taken;  but  when  the  possessor  shall  ac- 
quire such  title  after  taking  such  possession, 
the  limitation  shall  begin  to  run  from  the 
time  of  acquiring  title." 

By  the  SUtute  of  1839  it  is  enacted,  "That 
hereafter  every  person  in  the  actual  possession 
of  lands  or  tenements,  under  claim  and  color 
of  title  made  in  good  faitli,  and  who  shall,  for 
seven  successive  years  after  the  passage  of  this 
Act,  continue  in  such  possession,  and  shall  also 
during  the  said  time  pay  all  the  taxes  l^ally 
assessed  on  such  lands  or  tenements,  shall  be 
held  and  adjudged  to  be  the  legal  owner  of 
said  lands  or  tenements,  to  the  extent  and  ac- 
cording to  the  purport  of  his  or  her  paper  title. 
AH  persons  holding  under  such  possession,  by 
purchase,  devise  or  descent,  before  said  seven 
years  shall  have  expired,  and  shall  continue 
such  possession,  and  continue  to  pay  the  taxes 
as  aforesaid,  so  as  to  complete  the  possession 
and  payment  of  the  taxes  for  the  term  afore- 
said, shall  be  entitled  to  the  benefit  of  this  sec- 
tion." 

In  this  case  in  the  Circuit  Court,  which  was 
an  action  of  ejectment,  the  plaintifTs  lessee,  ilie 
defendant  in  error  here,  exhibited  in  proof  a  re- 
lease from  the  widow  of  the  patentee  from  tlie 
United  States,  of  the  premises  in  question ;  also 
deeds  of  conveyance  from  the  heirs  of  the  pat- 
entee, with  the  exception  of  one  of  those  heirs, 
who  was  a  minor,  and  whose  estate  or  interest 
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in  the  premises,  there  seems  to  have  been  no  at- 
63*]  tempt  to  transfer.  *Tbe  lessee  of  the 
plaintiff  further  proved  the  possession  of  the 
premises  by  the  defendant  at  the  commencement 
of  the  action  on  the  I5th  of  July,  1861. 

The  defendant,  to  maintain  the  issue  on  his 
part,  offered  to  read  in  evidence  to  the  jury  a 
deed  of  the  20th  of  December,  1823,  from  the 
auditor  of  public  accounts  of  the  State  of  Illi- 
nois, to  Nathaniel  Wright  and  Joel  Wright, 
for  the  land  in  controversy,  reciting  the  public 
sale  of  those  lands  by  the  auditor,  in  pursuance 
of  the  several  Acts  of  the  General  Assembly  of 
the  State,  and  of  the  Act  entitled  "An  Act  for 
levying  and  collecting  a  tax  on  land  and  other 
pioperty,  approved  February  18th,  1823,"  and 
the  bidding  off  the  said  lands  to  Nathaniel 
Wright  and  Joel  Wright,  as  the  best  bidders, 
for  the  sum  of  $11.08,  being  the  tax  and  costs 
due  thereon  for  the  years  1821  and  1822. 

In  connection  with  the  aforegoing  deed  from 
the  auditor,  the  defendant  offered  to  read  in 
evidence  to  the  jury  a  deed,  properly  executed 
and  recorded,  from  the  said  Nathaniel  Wright 
to  the  defendant,  Joel  Wright,  for  the  north- 
east quarter  of  section  thirty-four  (the  prem- 
ises claimed) ;  and  offered  further  to  prove  to 
the  jury  that  the  said  defendant  had  been  in  the 
actual  possession  of  the  premises  for  more  than 
seven  years  next  preceding  the  commencement 
of  this  suit,  and  had  paid  all  the  taxes  assessed 
thereupon;  and  the  defendant  stated  by  his 
counsel,  that  the  purpose  of  offering  the  evi- 
dence was  to  secure  to  the  defendant  the  benefit 
*nd  protection  of  the  Seven  Years'  Limitation 
Laws  of  1835  and  1839. 

To  the  introduction  of  this  evidence  by  the 
defendant,  the  plaintiff  objected,  assigning  for 
his  objection  the  following  causes: 

1.  That  the  defendant  had  neither  proved, 
nor  offered  to  prove,  that  the  requisitions  of 
the  Revenue  Law  of  1823  had  been  complied 
with,  prior  to  the  sale  of  said  land  for  taxes  as 
stated  in  the  auditor's  deed,  and  that  the  deed 
was  not  prima  facie  evidence  of  these  facts. 

2.  That  said  deed  was  void  upon  its  face. 

The  court  excluded  the  evidence  thus  ten- 
dered by  the  defendant,  who  excepted  to  the 
opinion  of  the  court. 

The  defendant  next  offered  in  evidence  a  deed 
from  the  auditor  of  public  accounts  to  the  de- 
fendant, dated  on  the  10th  day  of  January, 
1833,  in  which  it  is  stated,  that  in  conformity 
with  all  the  requisitions  of  the  several  laws  in 
such  cases  made  and  provided,  the  auditor  had, 
on  the  nth  day  of  January,  1831,  exposed  to 
sale  a  certain  tract  of  land,  being  the  northeast 
quarter  of  section  thirty-four,  in  township  sev- 
en north,  in  range  four  east  of  the  fourth  prin- 
64*]  cipal  meridian,  for  the  sum  of  (1.82,  *be- 
ing  the  amount  of  the  tax  for  the  year  1830, 
with  the  interest  and  costs  chargeable  on  the 
said  lands;  and  that  the  said  Joel  Wright  had 
offered  to  pay  the  aforesaid  sum  for  the  whole 
of  the  said  land;  and  the  said  Wright  having 
paid  the  said  sum  into  the  Treasury  of  the 
Btate,  the  auditor  thereby  granted  and  con- 
veyed to  the  said  Wright  the  whole  of  the 
northeast  quarter  of  section  thirty-four  as 
above  described  (being  the  land  in  controver- 
sy), subject  to  the  right  of  redemption,  as 
provided  by  law. 
This  last-mentioned  deed  from  the  auditor 
JfS* 


was  admitted  in  evidence  without  objection, 
and  as  well  as  the  former  deed  from  the  audi- 
tor to  Nathaniel  and  Joel  Wright,  bearing  data 
on  the  20th  of  December,  1823,  was  shown  to 
have  been  regularly  recorded  in  the  proper  re- 
cording office. 

By  a  statement  of  facts  agreed  between  the 
counsel,  it  was  in  proof  on  the  trial,  that  Joel 
Wright,  claiming  that  he  and  his  brother, 
Nathaniel,  were  owners  and  tenants  in  com- 
mon in  fee-simple  of  the  land  in  controveny, 
took  possession  of  it  in  1829,  by  inclosing  and 
putting  under  actual  cultivation  a  portion 
thereof,  and  that,  from  time  to  time,  he  had 
extended  his  incloeures,  until,  in  1841,  he  had 
all  the  said  quarter  section  imder  actual  culti- 
vation, with  the  exception  of  about  twenty 
acres;  and  that  from  the  date  last  mentioned 
forward,  he  had  continued  in  actual  possession 
and  cultivation  of  the  said  land;  and  had  paid 
all  the  taxes  assessed  upon  the  said  land  from 
the  year  1840  to  1861,  inclusive  of  both  years, 
and  that  the  land  was  of  the  value  of  mor« 
than  $3,000. 

The  evidence  having  been  closed  on  the  part 
of  the  plaintiff,  and  on  that  of  the  defendant, 
the  plaintiff  moved  the  court  for  the  following 
instructions  to  the  jury,  viz.: 

"That  the  deed  offered  in  evidence  by  tha 
defendant,  of  the  10th  of  January,  1833,  from 
the  auditor  to  the  defendant,  is  of  itself  such 
a  title  as  will  protect  a  party  in  the  possession 
of  land  under  the  Act  of  1839,  provided  it  i* 
made  in  good  faith,  and  connected  with  the 
payment  of  taxes  for  seven  successive  years, 
and  a  continued  possession  for  that  time;  but 
if  the  jury  believe  from  the  evidence  that  the 
defendant  was  in  possession  of  the  land  in  oon- 
troversy,  claiming  to  be  the  owner  in  fee,  in  the 
year  1829,  and  so  continued  to  remain  in  pos- 
session until  the  year  1833,  then  he  could  ac- 
quire no  title  by  permitting  the  land  to  be  sold 
for  ta-xes,  and  becoming  the  purchaser  thereof 
in  1831;  and  the  auditor's  deed  to  the  defend- 
ant on  the  sale  of  1831  for  the  taxes  of  1830, 
given  in  evidence  by  the  defendant,  conveys  no 
title,  and  is  not  a  title  obtained  in  good  faith; 
and  such  a  deed,  if  obtained  in  the  manner 
aforesaid,  is  not  such  a  title  as  brings  hia  {loe- 
session  within  the  protection  of  the  LimitatioB 
Acts  of  1836  and  1839. 

'This  last  instruction  having  been  giv-  [*6S 
en  as  prayed  by  the  plaintiff,  was  excepted  to 
by  the  defendant. 

After  the  closing  of  the  testimony,  there 
were,  on  the  part  of  the  defendant,  five  several 
instructions  prayed  of  the  court.  Of  these, 
the  first  two  having  been  granted,  and  no  ex- 
ception to  them  having  been  reserved,  they  are 
therefore  not  properly  subjects  for  comment 
here. 

The  third  one  of  these  instruction*  ^  being 
deemed  unimportant,  under  the  view  which  we 
take  of  this  cause,  will  be  dismissed  without 
particular  remark. 

The  fifth  instruction  prayed  for  by  the  de- 
fendant below,  the  materiality  of  which  will 
hereafter  be  shown,  was  in  tike  following  words, 
viz.':  ''That  the  questions  whether  the  deed 
given  in  evidence  was  made  in  good  faith,  and 
whether  the  defendant  has  occupied  the  said 
land  under  said  deed  in  good  faith,  are  ques- 
tions of  fact  which  must  be  decided  by  the 
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jury  opon  eonsMeration  of  all  the  facta  and 
circumstances  given  in  evidence  upon  the  trial 
of  this  cause."  Tliis  fifth  instruction  the  court 
refuwd  to  grant,  except  with  the  qualification, 
viz.:  "That  this,  as  a  general  proposition,  is 
ttne,  but  as  a  matter  of  law,  the  court  charges 
the  JU17,  that  any  man  who  is  in  possession  of 
Und,  claiming  to  be  the  owner  thereof,  and 
who  permits  the  land  to  be  sold  for  the  non- 
psjment  of  taxes,  and  who  himself  becomes 
the  purchaser,  and  acquires  a  deed  undrr  such 
parehase,  such  title  cannot  be  said,  within  tlie 
fflcaaing  of  the  law,  to  be  made  in  good  faith." 
To  the  above  refusal  and  qualification  by 
the  ooart,  the  defendant  in  the  ejectment  ex- 
cepted. 

From  the  sketch  which  has  been  given  of  the 
proceedings  in  this  cause  in  the  Circuit  Court, 
it  is  shown  that  the  defendant  did  not  found 
his  title  either  exclusively  or  principally  upon 
the  provisions  of  the  Statute  of  1835,  but  re- 
lied in  defense  of  that  title,  and  of  his  posses- 
sion, equally,,  if  not  chiefly,  upon  the  Statute 
of  1839,  and  the  acts  of  the  auditor  performed 
in  the  execution  and  luder  the  authority  of  the 
latter  law.  And  it  is  in  viewing  this  cause  as 
controlled  by  the  provisions  of  the  Statute  of 
1839,  that  we  regard  it  as  entirely  disembar- 
rused  of  any  doubt  or  perplexity,  which  might 
rarround  an  attempt  to  rest  its  decision  upon  a 
construction  of  the  law  of  1835.  Hence  we 
have  dismissed  from  our  consideration  the  sev- 
eral questions  discussed  and  ruled  in  the  Circuit 
Conrt,  with  reference  to  the  law  of  1835,  as 
being  irrelevant  to  the  points  regularly  involved 
in  this  cause,  which  depend  essentially  upon 
the  SUtute  of  Illinois  of  1839. 

By  the  1st  section  of  this  Statute,  as  we  have 
ilroidy  seen,  it  is  declared,  "That  hereafter 
&•*]  every  person  in  the  actual  possession  *of 
Und  or  tenements  under  claim  and  color  of  title 
■ade  in  good  faith,  and  who  shall  for  seven  j 
nieeeasive  years  after  the  passage  of  this  Act 
continue  in  such  possession,  and  shall  also 
daring  said  time  pay  all  taxes  legally  assessed 
OB  such  land  or  tenements,  shall  be  held  and 
sdjadged  to  be  the  legal  owner  of  said  land  or 
tenements,  to  the  extent  and  according  to  the 
puport  of  his  or  her  paper  title." 

There  exists  no  controversy  in  this  case  as  to 
the  facts,  that  the  defendant  in  the  ejectment 
proved  the  actuA  possession  by  him  of  the  land, 
aad  the  payment  of  all  the  taxes  assessed 
thereon,  for  seven  successive  years  previously 
to  the  institution  of  this  suit.  The  proof  of 
these  facta  by  the  defendant,  therefore,  left 
open  under  the  let  section  of  the  Statute  of 
1839  the  single  inquiry,  whether  it  was  shown 
or  attempted  to  be  shown  by  him  that  he  held 
nsder  cliiim  and  color  of  title  made  in  good 
faith. 

We  deem  it  unnecessary  to  examine  in  detail, 
the  numerous  decisions  adduced  in  the  argu- 
ment for  the  plaintiff  in  error,  to  define  and 
establish  the  meaning  of  the  phrase  "color  of 
title."  The  courts  have  concurred,  it  is  be- 
lieved, without  an  exception,  in  defining  "color 
of  title"  to  be  that  which  in  appearance  is 
title,  but  which  in  reality  is  no  title.  They 
have  equally  concurred  in  attaching  no  exclu- 
sive or  peculiar  character  or  importance  to  the 
ground  of  the  invalidity  of  an  apparent  or 
eolormble  title;  the  inquiry  with  them  haa  been, 
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whether  there  was  an  apparent  or  colorable 
title,  under  which  an  entry  or  a  claim  has  been 
made  in  good  faith. 

We  refer  to  a  few  decisions  by  this  court 
which  are  deemed  conclusive  to  the  point,  that 
a  claim  to  property,  under  a  conveyance,  how- 
ever inadequate  to  carry  the  true  title  to  such 
property,  and  however  incompetent  might  have 
been  the  power  of  the  grantor  in  such  con- 
veyance to  pass  a  title  to  the  subject  thereof, 
yet  a  claim  asserted  under  the  provisions  of 
such  a  deed  is  strictly  a  claim  under  color  of 
title,  and  one  which  will  draw  to  the  possession 
of  the  grantee  the  protection  of  the  Statutes  of 
Limitation,  other  requisites  of  those  statutes 
being  complied  with.  We  will,  lastly,  upon  this 
point,  refer  to  a  recent  decision  of  the  Supreme 
Court  of  the  State  of  Illinois,  which  not  less 
for  its  intrinsic  strength  than  on  account  of  the 
circumstance  that  it  is  an  interpretation  by  the 
highest  judicial  authority  of  the  State,  of  the 
peculiar  local  legislation  of  that  State,  is  en- 
titled to  special  attention  and  respect. 

In  the  case  of  Gregge  v.  The  Lessee  of  Say  re 
et  MX.,  8  Pet.  253,  254,  in  which  the  ques- 
tion was  raised  as  to  the  effect  of  a  deed  im- 
peached either  for  fraud  in  the  grantor,  or 
want  of  estate  in  him  co-extensive  with  the 
terms  of  the  instrument,  'this  court  say:  [*57 
"It  is  not  necessary  to  decide  whether  these 
conveyances  were  fraudulently  made  by  Orms- 
by  (the  grantor)  or  not.  The  important  point 
is  to  know  whether  Gregg  and  wife  (the  gran- 
tees) had  knowledge  of  the  fraud  if  committed, 
or  participated  in  it.  This  knowledge  the  Cir> 
cuit  Court  charged  the  jury  was  immaterial, 
as  the  fraud  of  Ormsby  rendered  the  deeds 
void,  and  consequently  they  could  give  no 
color  of  title  to  the  adverse  possession.  This 
construction  is  clearly  erroneous.  If  Ormsby 
be  justly  chargeable  with  fraud,  yet  if  Gregg 
and  wife  did  not  participate  in  it;  if,  when 
they  received  their  deeds,  they  had  no  knowl- 
edge of  it,  there  can  be  no  doubt  that  the  deeds 
do  give  color  of  title  under  the  Statute  of  Lim- 
itations. Upon  their  face  the  deeds  purport  to 
convey  a  title  in  fee;  and  having  been  accepted 
in  good  faith  by  Gregg  and  wife,  they  show  the 
nature  and  extent  of  their  claim  to  the  prem- 
ises," 

The  case  of  Ewing  t.  Burnett,  11  Pet.  41, 
was  one  in  which  plaintiff  and  defendant 
claimed  under  conveyances  from  the  same 
grantor.  The  grantee  in  the  junior  deed  relied 
upon  his  title  as  being  protected  by  proof  of 
adverse  possession  for  the  time  of  limitation. 
The  introduction  of  this  deed  was  objected  to, 
because,  as  it  was  alleged,  the  defendant  had 
notice  of  the  claim  of  the  grantee  in  the  elder 
conveyance.  To  on  objection  thus  urged  to 
the  introduction  of  the  junior  deed,  this  court 
said  that  there  were  two  answers:  1st,  that 
the  jury  might  have  negatived  the  proof  of  such 
notice ;  second,  though  there  was  such  notice  of 
a  prior  deed  as  would  make  a  subsequent  one 
inoperative  to  pass  a  title,  yet  an  adverse  pos- 
session for  twenty-one  years,  under  claim  and 
color  of  title  merely  void,  is  a  bar." 

So  late  as  the  year  1851,  in  the  case  of  Pillow 
V.  Roberts,  in  the  13th  of  Howard,  speaking  of 
the  protection  extended  by  statutes  of  limita- 
tion to  a  possession  held  under  claim  of  color 
of  title,  this  court  say,  "statutes  of  limitation 
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would  be  but  of  little  use  if  they  protected 
those  only  who  could  otherwise  show  an  inde- 
feasible title  to  the  land.  Hence,  color  of  title, 
even  under  a  void  and  worthless  deed,  has  al- 
ways been  received  as  e'j'idence  that  the  person 
in  possession  claims  adversely  to  all  the  world." 
And  again,  in  the  same  case,  it  is  said,  in  order 
to  entitle  the  defendant  to  set  up  the  bar  of  the 
statute  after  five  years'  adverse  possession,  he 
bad  only  to  show  that  he  and  those  under 
whom  he  claimed  held  under  a  deed  from  a 
collector  of  the  revenue  of  lands  sold  for  the 
non-payment  of  taxes;  he  was  not  bound  to 
show  that  all  the  prerequisites  of  the  law  had 
been  complied  with,  in  order  to  make  the  deed 
a  valid  and  indefeasible  conveyance  of  the  title. 
If  the  court  should  require  such  proof  before 
the  defendant  could  have  the  benefit  of  this 
58*]  law,  it  would  'require  him  to  show  that 
he  had  no  need  of  the  protection  of  the  statute 
before  he  could  be  entitled  to  it.  Such  a  con- 
struction would  annul  the  statute  altogether, 
which  was  evidently  intended  to  save  the  de- 
fendant from  the  difficulty,  after  such  a  length 
of  time,  of  showing  the  validity  of  his  tax  title. 

The  case  of  Wcrodward  v.  Blanchard,  16  III. 
424,  decided  by  the  Supreme  Court  of  Illinois, 
within  a  few  months  past,  was  like  the  case  at 
present  under  review — an  action  of  ejectment 
against  a  purchaser  of  land  sold  for  the  non- 
payment of  taxes. 

The  defendant  in  the  ejectment  relied,  for 
the  maintenance  and  protection  of  his  title  and 
possession,  upon  the  Statute  of  Illinois  of  1839, 
already  quoted;  professing  to  hold  under  claim 
and  color  of  title  as  expressed  in  that  Statute, 
all  the  other  requirements  of  the  law  being  ful- 
filled. The  defense  thus  alleged  superinduced, 
necessarily,  a  construction  of  the  Statute  as 
to  tlie  signification  of  the  phrase  "claim  or  col- 
or of  title  made  in  good  faith,"  and  in  their  in- 
terpretation the  court  institute  a  comparison 
between  its  provisions  and  those  of  the  Statute 
of  1836,  and  point  out  the  distinctive  features 
of  each.  With  respect  to  the  law  of  1839,  they 
aay:  "Tliere  is  in  this  act  not  only  a  change 
in  the  facts,  but  an  evident  intention  to  dis- 
pense with  part  of  the  requirements  of  the  for- 
mer Act,  and  to  relax  the  strictness  required  in 
others.  Possession  is  retained  in  one  case;  but 
residence  is  dispensed  with;  connection  in  the 
chain  to  be  deduced  of  record,  and  its  deduc- 
tion from  specified  sources,  are  dispensed  with; 
fa  place  of  these,  claim  and  color  of  title  made 
in  good  faith,  with  the  payment  of  taxes,  are 
substituted  as  to  lands  in  possession.  But  as  to 
another  class  of  lands  (vacant  or  unoccupied), 
possession  and  claim  are  both  dispensed  with, 
and  the  party  is  only  required  to  show  color  of 
title  in  good  faith."  Further  on,  the  court  say: 
"We  are,  therefore,  under  this  defense,  not 
driven  to  the  springs  ot  sources  of  the  title,  to 
inquire  if  they  be  pure,  nor  to  the  successive 
channels  through  which  it  may  pass,  for  the 
purpose  of  removing  obstructions  to  or  difficul- 
ties in  its  course  and  transmission.  But  we 
cone  at  once  to  the  party  defendant,  to  inquire 
if  he  had  a  claim  and  color  of  title  with  his  pos- 
Mssion,  at  the  beginning  of  this  period ;  if  they 
were  made  in  good  faith,  and  his  possession 
continued  and  was  accompanied  by  the  pay- 
ment of  taxes  for  seven  successive  years." 
What  say  the  court  is  cIa<mT  The  act  of  tak- 
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ing  possession,  if  otherwise  unexplained,  will 
be  referable  to  the  paper  title,  and  understood 
as  making  claim  under  it.  Color  of  title  may 
be  made  through  conveyances,  or  bonds,  or 
contracts,  or  bare  possession  under  parol  agree- 
ments. 

Nor  is  it  at  all  important  whether  the  title  be 
weak  or  strong;  for  color  of  title  is  acquired  to 
establish  an  adverse  possession  *for  the  [*5S 
operation  of  the  Statute,  which  commences  by 
disseisin  of  the  rightful  owner  with  a  claim  of 
the  land.  But  our  Statute  requires  this  color 
of  title  to  be  accompanied  by  a  written  evidence, 
"a  paper  title,"  and  an  act  or  motion  of  the 
mind.  It  must  be  in  good  faith.  Defects  in 
the  title  may  not  be  urged  against  it  as  destroy- 
ing color,  but,  at  the  same  time,  might  have  an 
important  and  legitimate  influence  in  showing 
a  want  of  confidence  and  good  faith  in  the 
mind  of  the  vendee,  if  they  were  known  to 
him,  and  he  believed  the  title  therefore  to  be 
fraudulent  and  void.  What  is  color  of  title  is 
matter  of  law,  and_  when  the  facts  exhibiting 
the  title  are  shown,  the  court  will  determine 
whether  they  amount  to  color  of  title.  But 
good  faith  in  the  party,  in  claiming  under  such 
color,  is  purely  a  question  of  fact,  to  be  found 
and  settled  as  other  facts  in  the  cause.  We  can 
entertain  no  doubt  in  this  case  that  the  audi- 
tor's deed  to  the  purchaser  at  the  tax  sale  is 
color  of  title  in  Woodward,  in  the  true  intent 
and  meaning  of  the  Statute,  and  without  regard 
to  its  intrinsic  worth  as  a  title.  "Good  faith," 
say  the  court,  "is  doubtless  used  here  in  its 
popular  sense,  as  the  actual  existing  state  of 
the  mind,  whether  so  from  ignorance,  skepti- 
cism, sophistry,  delusion  or  imbecility,  and 
without  regard  to  what  it  should  be  from  given 
legal   standards  of   law  or  reason." 

We  have  quoted  at  some  length  from  the 
opinion  of  the  Supreme  Court  of  Illinois,  both 
on  account  of  the  clearness  and  accuracy  of  its 
reasoning,  and  on  account  of  the  respect  which 
is  due  to  it,  as  an  interpretation  of  a  statute  of 
the  State  by  her  supreme  judicial  authority.  We 
entirely  approve  of  the  exposition  of  the  Su- 
preme Court  of  Illinois,  in  its  opinion  of  what 
constitutes  color  of  title,  upon  well  established 
general  principles,  and  within  the  scope  and 
meaning  of  the  Statute  of  1839,  and  in  relation 
to  the  nature  of  the  question  of  what  constitu- 
ted good  faith  in  the  po88essoi*or  such  colora- 
ble title,  and  also  as  to  the  manner  in  which 
that  question  should  be  determined,  viz.:  as  a 
question  of  fact  determinable  by  the  jury,  and 
not  by  the  court. 

But  the  court  in  the  case  before  us  withdrew 
from  the  jury,  and  assumed  upon  itself  the 
right  of  deciding  upon  the  motives  and  inten- 
tion of  the  defendant  in  the  ejectment;  and  It 
was  with  the  view,  doubtless,  of  exercising  this 
function,  that  the  qualification  of  the  fifth 
prayer  of  the  defendant  was  added  by  the 
court,  and  that  the  court  had  previously,  at  the 
instance  of  the  plaintiff,  instructed  the  jury, 
that  although  the  deed  of  the  10th  of  January, 
1833,  from  the  auditor  to  the  defendant,  was  of 
itself  such  a  title  as  would  protect  the  party  in 
possession  under  the  act  of  1839,  oonneeted 
with  payment  of  taxes  and  eontinued  posses- 
sion for  the  period  of  limitation,  yet  if  tiM 
'defendant,  being  in  possession  of  the  [*•• 
land  in  controversy,  had  permitted  it  to  be  sold 
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for  tax«,  and  had  himself  become  the  purchaser 
thereof,  the  deed  of  the  auditor  In  pursuance 
of  such  sale,  could  convey  no  title  to  the  de- 
fendant, and  was  not  a  title  obtained  in  good 
faith.  The  accuracy  or  inaccuracy  of  the  legal 
positions  taken  by  the  court  in  this  instruction, 
we  deem  it  not  necessary  at  present  to  deter- 
mine. 

We  hold,  that  in  assuming  to  decide  upon 
the  question  of  good  faith  on  the  part  of  the 
defendant,  the  court  exerted  an  authority  not 
legitimately  belongring  to  it;  a  power  exclusive- 
ly appertaining  to  the  jury.  We  further  hold, 
tliat  it  was  error  in  the  court  to  decide  as  it  did 
upon  the  prayer  of  the  plaintiiT  in  ejectment, 
and  by  its  qualification  annexed  to  the  fifth 
prayer  of  the  defendant,  that  the  deed  from 
the  auditor  of  the  10th  of  January,  1833,  was 
not  such  an  instrument  as  could  be  adduced  in 
evidence  under  the  Statute  of  1839,  in  order  to 
show  color  of  title.  We  are  therefore  of  the 
opinion  that  the  decision  of  the  Circuit  Court 
be  reversed,  and  that  this  cause  be  remanded  to 
that  court,  with  directions  to  order  a  venire 
facias  de  novo  for  the  trial  thereof,  in  conform- 
ity with  the  law  as  herein  expounded. 


«•]  •ELIZABETH  I.  BARNARD,  Mary  A. 
Barnard,  Corrinc  Barnard,  William  S.  Bar- 
nard and  Thomas  Barnard,  Infant  Children 
and  Sole  Heirs  of  Thomas  Barnard,  Deceased, 
by  William  Cannon,  their  Guardian  and  Next 
Friend,  Complainants  and  Appellants, 
▼. 

MARY  W.  W.  ASHLEY,' Executrix;  and  Wil- 
liam E.  Ashley,  and  Frances  A.  Ashley,  and 
Henry  C.  Ashley,  an  Infant,  by  Mary  W.  W. 
Ashley,  his  Guardian,  Heirs,  etc.,  of  Chester 
Ashley,  Deceased,  and  Silas  Craig,  Represen- 
tatives. 

(See  S.   C.   18  How.  43-^0.) 

Pre-emption  laws  of  1830  and  1834 — judgment 
of  register  and  receiver  not  conclusive — court 
will  examine  the  facts — when  pre-emption 
may  be  claimed. 


In  cues  under  the  pre-emption  laws  of  May  20tb, 
1830.  and  June  10,  1834,  the  power  of  decldlDg  on 
Uie  f«ct«  which  entitled  a  party  to  a  right  of  pre- 
tmpUoo  was  vested  In  the  Kejclster  and  Receiver, 
(too  whose  decision  there  was  no  direct  appeal 
to  higher  authority. 

Bat  even  under  those  laws  the  proof  on  which  the 
claim  was  to  rest  was  to  be  made  agreeably  to  rules 
to  lie  prescribed  by  the  Commlsaloner  of  the  Cen- 
tral Land  Offlce :  and  if  not  so  made,  the  entry 
would  be  suspended  when  the  proceeding  was 
bnagbt  before  the  Commissioner  by  an  opposing 
claimant 

Where  an  entry  had  been  allowed  on  ex  parte 
iffldaTits,  which  were  Impeached,  and  the  land 
claimed  of  another  on  an  opposing  entry,  the 
coon*  was  to  return  the  proof  and  allegations, 
la  opposition  to  the  cnti-y,  to  the  district  offlce, 
vltli  Instmctlons  to  call  all  parties*  before  the 
Hegliter  and  Receiver,  and  make  inquiry  Into  the 
mtttera  charged,  on  proofs  by  each  party,  and  to 
report  the  proceeding  to  the  General  Land  Offlce 
vltli  tbeir  opinion  ;  and  on  this  return  the  Commls- 
l|  iioner  ezerdae*  a  superviaion  and  control  over  the 
I      l»Ii.ed. 


acts  of  the  Begister  and  Becelver.  This  has  been 
the  practice. 

Where  pre-emption  right  to  poblic  lands  Is 
claimed  against  a  subsequent  title  from  public  au- 
thorities, the  court  will  examine  the  facts  to  ascer- 
tain which  party  has  the  better  right. 

The  Register  and  Receiver  do  not  so  act  in  a  Judi- 
cial capacity,  that  their  Judgment  on  the  matter 
is  roDclusive. 

The  facts  and  statutes  examined  in  this  case. 

Under  the  occupant  law  of  June  10,  1834,  one 
could  lawfully  enter  lands,  if  he  was  In  possession 
when  the  Act  was  passed,  and  cultivated  any  part 
of  It  in  1833. 

One  who  built  a  cabin  on  land  in  18S3,  and  In 
January,  1834.  sold  out  his  Improvements  to  an- 
other and  removed  away  and  resided  elsewhere 
in  June,  1834,  Is  not  entitled  to  preference  of  entry. 

The  evidence  being  doubtful  as  to  one  qnarter 
section,  this  court  alDrms  the  decree  of  the  Circuit 
Court  as  to  that. 


Argued  Dec.  8,  1855.     Decided  Jan.  8,  1856. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 
Mr.  Albert  Pike  for  the  appellants. 
Mr.  A.  H.  Lawrence  for  the  appellees. 
The  case  is  stated  by  the  court. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

The  proceedinf^  in  the  court  below  consisted 
of  a  bill  filed  by  Barnard  against  Ashley  and 
Crai{»,  prayinR  that  certain  patonts  for  lands 
issued  to  the  defendants  might  be  decreed  to  be 
canceled,  upon  the  ground  of  a  violation  of 
pre-emption  rights  on  part  of  the  complainant, 
to  the  following  tracts,  viz. :  N.  E.  }  and  S.  W. 
fr.  i  of  sec.  27 ;  S.  E.  fr.  J  of  sec.  28,  T.  18  S., 
R.  1  W.;  S.  W.,  fr.  }  of  sec.  15,  T.  19  S.,  R.  1 
W.;  S.  E.  i  of  sec.  22,  T.  18  S.,  R.  1  W.;  and 
a  cross  bill  on  part  of  Ashley  to  be  quieted  in 
his  title  to  the  S.  E.  qr.  of  sec.  22,  against  the 
right  set  up  by  Barnard  to  that  tract,  under  a 
junior  'patent  therefor,  upon  the  ground  [*44 
that  Barnard  had  no  right  to  this  tract,  and 
that  the  patent  was  issued  to  him  improperly. 

The  title  of  Ashley  and  Craig  (the  appellees) 
to  the  first  four  tracts,  is  derived  from  a  sale  to 
them,  of  the  land  in  controversy,  by  the  Qoy- 
ernor  of  Arkansas,  in  consequence  of  a  selection 
made  by  him  of  the  land  under  certain  pro- 
visions of  the  Acts  of  Congress  of  March  2, 
1831,  and  of  July  4,  1832  (4  Stat.  atyL.  473, 
603),  upon  which  selection  and  sale  patents 
were  issued  by  the  United  States.  Tlie  title 
to  the  S.  E.  i  of  sec.  22,  T.  18  S.,  R.  1  W.,  is 
derived  from  the  location  of  what  is  called  a 
"Lovely  donation  claim"  on  this  quarter  sec- 
tion, by  virtue  of  the  provisions  of  the  8th  sec- 
tion of  the  acts  of  the  24th  of  May,  1828  (4 
Stat,  at  L.  306)  and  6th  of  January,  1829. 
Ibid.  329. 

According  to  the  conceded  facts,  it  is  insisted, 
on  the  part  of  Ashley  and  Craig,  that  the  Reg- 
ister and  Receiver  having,  on  due  proof  and  ex- 
amination, rejected  Barnard's  claims  to  a  pref- 
erence of  entry  of  the  four  quarter-sections,  he 
is  thereby  concluded  from  setting  them  up  in 
a  court  of  equity,  because  the  Register  and  Re- 
ceiver acted  in  a  judicial  capacity,  and  their 
judgment,  b^ing  subject  to  no  appeal,  is  con- 
clusive of  the  claim.  And  the  cases  of  Wil- 
cox V.  Jackson,  13  Pet  509,  and  Lytle  v.  The 
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SUt«  of  Arkan8ji«,  9  How.  333,  arc  relied  on 
to  maintain  this  position. 

In  cases  arising  under  the  pre-emption  laws 
of  May  29th.  1R30,  and  of  June  19th,  1834,  the 
power  of  ascertaining  and  deciding  on  the 
facts  which  entitled  a  party  to  the  right  of 
pre-emption  was  vested  in  the  Register  and  Re- 
ceiver of  the  land  district  in  which  the  land 
was  situated,  from  whose  decision  there  was 
no  direct  appeal  to  higher  authority.  But 
even  under  these  laws,  the  proof  on  which  the 
claim  was  to  rest  was  to  be  made  "agreeably 
to  the  rules  to  be  prescribed  by  the  Commis- 
sioner of  the  General  Land  Office;"  and  if 
not  so  made,  the  entry  would  be  suspended, 
when  the  proceeding  was  brought  before  the 
Commissioner  by  an  opposing  claimant.  In 
cases,  however,  like  the  one  before  us,  where 
an  entry  had  been  allowed  on  ex  parte  affi- 
davits, which  were  impeached,  and  the  land 
claimed  by  another,  founded  on  an  opposing 
entry,  the  course  pursued  at  the  General  Land 
Office  was  to  return  the  proofs  and  allegations, 
in  opposition  to  the  entry,  to  the  district  office, 
with  instructions  to  call  all  the  parties  before 
the  Register  and  Receiver,  with  a  view  of  insti- 
tuting an  inquiry  into  the  matters  charged; 
allowing  each  party,  on  due  notice,  an  oppor- 
tunity of  cross-examining  the  witnesses  of  the 
other,  each  being  allowed  to  introduce  proofs; 
and  on  the  close  of  the  investigation,  the  Reg- 
ister and  Receiver  were  instructed  to  report  the 
proceeding  to  the  General  Land  Office,  with 
their  opinion  as  to  the  effect  of  the  proof, 
45*]  *and  the  case  made  by  the  additional  tes- 
timony. And  on  this  return,  the  Commissioner 
does  in  fact  exercise  a  supervision  over  the  acts 
of  the  Roister  and  Receiver.  This  power  of  re- 
vision is  exercised  bv  virtue  of  the  Act  of  July 
4,  1836,  sec.  1,  which  provides  "that,  from  and 
after  the  passage  of  this  Act,  the  executive  du- 
ties now  prescribed,  or  which  may  hereafter 
be  prescribed  by  law,  appertaining  to  the  sur- 
veymg  and  sale  of  the  public  lands  of  the 
United  States,  or  in  anywise  respecting  such 
public  lands ;  and  also  such  as  relate  to  private 
claims  of  land,  and  the  issuing  of  patents  for 
all  grants  of  land  under  the  authority  of  the 
government  of  the  United  States,  shall  be  sub- 
ject to  the  supervision  and  control  of  the  Com- 
missioner of  the  General  Land  Office,  under 
the  direction  of  the  President  of  the  United 
States."  The  necessity  of  "supervision  and 
control,"  vested  in  the  Commissioner,  acting 
under  the  direction  of  the  President,  is  too  man- 
ifest to  require  comment,  further  than  to  say 
that  the  facts  found  in  this  record  show  that 
nothing  is  more  easily  done  than  apparently  to 
establish  by  ex  parte  affidavits,  cultivation  and 
possession  of  particular  quarter  sections  of  land 
when  the  fact  is  untrue.  That  the  Act  of  1836 
modifies  the  powers  of  registers  and  receivers  to 
the  extent  of  the  Commissioner's  action  in  the 
instances  before  us,  we  hold  to  be  true.  But  if 
the  construction  of  the  Act  of  1836,  to  this 
effect,  were  doubtful,  the  practice  under  it  for 
nearly  twenty  years  could  not  be  disturbed 
without  manifest  impropriety. 

The  case  relied  on,  of  Wilcox  v.  Jackson,  13 
Pet.  611,  was  an  ejectment  suit,  commenced 
in  February,  1836;  and  as  to  the  acts  of  the 
Register  and  Receiver,  in  allowing  the  entry  in 

tse 


that  case,  the  Commissioner  had  no  power  of 
supervision,  such  as  was  given  to  him  by  the 
Act  of  July  4,  1836,  after  the  cause  was  in 
court.      ' 

In  the  next  case  (9  How.  333)  all  the  con- 
troverted facts  on  which  both  sides  relied  had 
transpired,  and  were  concluded  before  the  Act 
of  July  4,  1836,  was  passed;  and  therefore  its 
construction,  as  regards  the  Commissioner's 
power,  under  the  Act  of  1836,  was  not  involved. 
Whereas,  in  the  case  under  consideration,  the 
additional  proceedings  were  bad  before  the 
Register  and  Receiver  in  1837,  and  were  subject 
to  the  new  powers  conferred  on  the  Commis- 
sioner. 

In  Lytle's  case,  we  declared  that  the  occu- 
pant was  wrongfully  deprived  of  his  lawful 
right'of-entry,  under  the  pre-emption  laws,  and 
tl^  title  set  up  under  the  selection  of  the  Gov- 
ernor of  Arkansas  was  decreed  to  Cloyes,  the 
claimant — this  court  holding  his  claim  to  the 
land  to  have  been  a  legal  right,  by  virtue  of 
the  occupancy  and  cultivation,  subject  to  b« 
defeated  only  by  failure  to  perform  the  con- 
ditions of  making  proof  and  tendering  the 
'purchase  money.  Tliere  the  facts  were  [*46 
examined  to  ascertain  which  party  had  the 
better  right;  and  following  out  that  precedent, 
we  must  do  so  here. 

Governor  Pope  was  authorized  to  select  lands 
equal  to  ten  sections  in  the  Territory  of  Ar- 
kansas, in  tracts  not  less  than  a  quarter  section 
each,  and  to  sell  the  same  for  the  purpose  of 
raising  a  fund  to  erect  public  buildings  in  the 
Territory.  The  three  first-named  quarter  sec- 
tions lie  in  township  18,  the  survey  of  which 
was  made  and  returned  to  the  Local  Land  Of- 
fice, and  approved  June  4,  1834,  when  the  lands 
therein  were  subject' to  entry  by  the  Governor. 

He  made  his  final  amended  selections  of  the 
three  tracts  in  township  18,  June  6th,  1834. 
The  bill  claims  title  to  these  tracts  under  Um 
occupant  law  of  June  19,  1834.  As  Governor 
Pope's  assignees,  Craig  and  Ashley,  had  a  vest- 
ed right  when  the  Act  of  June  19  was  passed; 
it  did  not  operate  on  these  lands,  which  were 
appropriated  to  the  use  of  the  United  States; 
and  {Mitents  for  them  were  properly  awarded  . 
to  the  purchasers  from  the  Governor. 

The  condition  of  the  S.  W.  1  of  sec  15,  T. 
19,  differs  from  the  preceding  lands  in  this: 
the  township  survey  of  No.  19  was  found  to  be 
inaccurate  when  first  returned  to  the  Land  Of- 
fibe  at  Little  Rock,  and  a  resurvey  was  ordered 
ai  to  some  of  the  section  lines,  which  were  not 
finally  adjusted  till  the  19th  of  July,  1834. 

Governor  Pope  had  selected  the  8.  W.  J  of 
sec.  15,  on  the  29th  of  May  preceding,  relying 
on  the  inaccurate  survey;  and  it  is  insisted  for 
Barnard's  heirs,  that  the  selection  was  invalid, 
as  it  could  not  be  made  of  unsurveyed  lands; 
and  that  township  No.  19  could  not  be  legally 
recognized  as  surveyed,  until  the  survey  was 
settled  and  adopted  by  the  Surveyor-General 
of  the  district. 

Our  opinion  is,  that  the  selection  could  only 
take  effect  from  the  19th  of  July,  1834,  when 
the  township  survey  was  sanctioned,  and  be- 
came a  record  in  the  District  Land  Office.  As 
the  occupant  law  passed  June  10,  1834,  Bar- 
nard's assignor,  Richmond,  could  lawfully  enter 
the  quarter  section,  if  he  had  occupied  the  same 
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M  reqaired  by  law;  that  is  to  say,  if  he-Mras  In 
possession  when  the  Act  was  passed,  and  cuiti 
Tited  any  part  of  the  land  in  the  year  1833. 

The  bill  alleges  that  Richmond  occupied  the 
qcarter  section  June  19,  1834;  that  be  had  cul- 
tivated the  same  in  1833,  and  made  due  proof 
of  his  right  of  pre-emption. 

It  is  further  alleged,  that  on  the  20th  day  of 
January,  1834,  some  five  months  before  the  Oc- 
eopant  Law  was  passed,  Barnard  purchased 
from  Richmond  the  (quarter  section  in  dispute, 
47*]  and  'took  his  title  bond  for  a  conveyance 
when  Richmond  should  obtain  a  patent  for  the 
Und;  and  by  force  of  this  bond  the  bill  prays  to 
have  the  patent  to  Craig  and  Ashley  aidjudged 
to  have  been  for  Barnard's  benefit,  and  that  the 
land  be  decreed  to  Barnard's  heirs. 

The  Act  of  1834  revived  the  Act  of  .29th  of 
May,  1830,  "to  grant  pre-emption  rights  to 
settlers."  That  Act  provides  (sec.  3)  "that  all 
assignments  and  transfers  of  rights  of  pre-emp- 
tion given  by  this  Act,  prior  to  the  issuing  of 
patents,  shall  be  null  and  void." 

The  Act  of  January  23,  1832,  allowed  a  trans- 
fer of  the  certificate  of  purchase.  Here,  how- 
ever, the  assignment  was  made  in  January, 
1834,  when  no  law  allowing  of  a  preference  of 
entry  existed;  but,  as  no  reliance  seems  to  have 
been  placed  in  the  pleadings  on  this  ground  of 
defense,  we  will  not  rest  our  decree  on  it. 

As  respects  Richmond's  occupation,  according 
to  the  Act  of  1834,  John  Monholland,  Edward 
Doughty,  and  Daniel  Kuger  each  swear,  in 
similar  language,  "that  Richmond,  in  the  year 
1833,  cultivated  part  of  the  S.  W.  fr'l  qr.  seo. 
15,  in  T.  10  S.,  R.  1  W.  of  the  principal  mer- 
idian, and  raised  a  corn  crop  on  the  same  in 
that  year  (1833),  and  was  in  possession  of  the 
same  on  the  10th  of  June,  1834."  Kuger  says 
Richmond  had  his  dwelling  boxise  on  the  quar- 
ter section,  and  resided  there  on  the  10th  of 
Jane,  1834. 

Jacob  Silor,  examined  on  part  of  the  respond- 
ents, Ashley  and  Craig,  states  that  he  resided 
<m  Grand  Lake,  quite  near  the  quarter  section 
ia  dispute,  since  1830.  He  says :  "In  February, 
1833,  when  I  arrived  on  the  aforesaid  lake, 
there  was  a  turnip  patch  on  the  southwest  frac- 
tk>Dal  quarter  of  fractional  section  IS,  in  town- 
ship 10,  soutJi  of  range  1  west,  claimed  by  one 
Edward  Doughty,  which  I  believe  he  abandoned 
is  consequence  of  the  location  of  the  ten-section 
claim  on  the  land.  After  Doughty  left  the 
aforesaid  fractional  quarter,  William  Rich- 
Bond,  in  December,  1833,  built  a  cabin  where 
the  turnip  patch  claimed  by  the  said  Edward 
Doughty  was  made,  and  planted  some  eschal- 
k^  The  aforesaid  William  Richmond  lived  in 
the  same  township,  on  the  Mississippi  River,  on 
the  lands  owned  by  Mr.  Cummins  or  Mr.  Shaw, 
on  June  10,  1834;  and  never  did  live  on  section 
IS,  from  the  time  I  went  on  the  lake  to  the 
picsent  day." 

Benjamin  Taylor  deposes  that  be  settled  with 
Us  negroes  on  township  18,  in  February,  1834; 
that  in  the  spring  of  that  year  he  examined 
with  care  the  several  tracts  of  land  of  Ashley 
•ad  Craig,  with  a  view  to  purchase  them;  and 
befaig  asked  what  the  situation  of  the  S.  W.  i  of 
48*]  section  IS  was,  when  *he  examined  it,  an- 
swers, that  "there  was  a  small  burn  of  cane, 
psrtuipe  twenty  yards  square,  uninclosed,  with- 
it  li.  ed. 


out  the  appearance  of  ever  having  been  cultivat- 
ed, and  no  house  was  thereon.''  We  suppose 
that  it  had  been  burnt  by  fire  up  in  the  woods, 
or  removed  during  the  winter  of  1833-4. 

We  hold  the  truth  to  be,  that  Richmond  built 
a  cabin  Iq  1833,  and  in  .January,  1834,  sold  out 
his  improvements  to  Barnard  and  removed 
away,  and  resided  elsewhere  in  June,  1834,  and 
consequently  was  not  entitled  to  a  preference 
of  entry. 

The  next  subject  of  controversy  is  the  S.  E.  J 
of  sec.  22,  T.  18.  Ashley,  by  cross  bills,  prayed 
to  have  his  title  quieted  to  this  quarter  section 
against  Barnard's  heirs,  and  the  Circuit  Court 
granted  him  the  relief  he  asked. 

The  half  of  section  22  was  entered  by  Ashley 
on  a  floating  warrant  known  as  a  Lovely  claim. 
By  the  Act  of  January  6,  1829,  no  one  was  per- 
mitted to  enter  the  improvement  of  an  actual 
settler  in  the  territory,  by  virtue  of  such  float- 
ing warrant;  and  it  is  alleged  that  Barnard  was 
such  an  actual  settler,  and  had  an  improvement 
on  the  S.  E.  }  sec.  22,  T.  18,  before  Ashley  en- 
tered it. 

The  cross  bill  alleges  that  Barnard  had  im- 
provements on  sec  23,  but  that  they  did  not  ex- 
tend to  the  S.  E.  I  of  sec.  22  previous  to  the 
4th  of  June,  1834,  when  Ashley  entered  the 
land.  It  was  shortly  before  that  time  that  Mar- 
tin had  corrected  the  eastern  boundary  of  sec 

22,  locating  it  about  one  hundred  yards  further 
west,  and  which  was  adopted  as  the  true  line 
at  the  Land  Oifice.  In  support  of  the  bill,  Benj. 
Taylor  deposes,  as  already  stated,  that  he  re- 
moved to  the  immediato  neighborhood  of  the 
lands  in  dispute  in  February,  1834,  when  he  ex- 
amined the  i  sec.  22,  with  a  view  to  purchase 
it  from  Ashley.  He  states  that  Thomas  Bar- 
nard eultivated  the  8.  W.  }  of  fractional  see. 

23,  in  1834;  but  that  his  cultivation  and  im- 
provement did  not  extend  to  tjie  south  half  of 
sec.  22,  nor  had  any  other  person  residence  or 
cultivation  thereon. 

Philip  Booth  states  that  Barnard  showed 
him  (Booth)  an  improvement  on  the  8.  B.  i 
of  sec.  22  early  in  1834;  thinks  it  was  an  ex- 
tension of  his  farm  of  two  or  three  acres. 
It  had  been  cleared  the  year  before,  but  there 
was  no  cultivation.  The  witness  does  not  rec- 
ollect whether  the  clearing  extended  beyond 
the  old  line  or  the  new  one. 

Silas  Craig,  who  was  a  competent  witness 
for  Ashley  in  this  separate  proceeding,  deposes 
that  he  was  with  Martin,  uie  surveyor,  when 
the  lines  were  run  and  adjusted,  late  in  Febru- 
ary, 1834;  that  the  new  and  proper  line  bound- 
ing the  section  east  is  about  one  hundred  yards 
west  of  the  first  line,  which  was  rejected  by 
the  Surveyor-Gkneral ;  that  when  he  was  at  the 
southeast  comer  *of  the  section,  he  exam-  [*40 
ined  Barnard's  improvement,  and  ascertained 
that  it  did  not  extend  west  to  the  new  line  at 
any  place.  He  seems  to  have  made  it  his 
business  to  see  if  the  improvement  of  Barnard 
extended  to  the  S.  E.  qr.  in  dispute. 

Romulus  Payne  was  called  on  to  prove  the 
value  of  mesne  profite  and  improvements;  he 
says  that  Barnard  commenced  the  cultivation 
on  the  S.  E.  i  of  sec.  22  in  1837. 

John  Monholland,  Edward  Doughty,  and  sev- 
eral other  witnesses,  swear  on  behalf  of  the  de- 
fendants to  the  cross  bill,  in  general  terms,  that 
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naniArd  Iiad  po8sc«sion  of  thr  S.  £.  }  sec.  22  on 
the  10th  of  June,  1834,  and  that  he  had  an  im- 
provement on  part  of  it  in  1833. 

Barnard,  in  provinj;  up  his  pre-emption  right 
swore  that  he  was  cultivating  the  i  section  in 

1833,  and  in  possession  on  Juno  10,  1834.  And 
this  affidavit  is  indorsed  by  two  witnesses,  Har- 
rison and  Butler,  who  merely  say  that  they  have 
heard  Barnard's  affidavit  read,  and  that  it  is 
true. 

So,  likewise,  Jacob  Silor  indorsed  William 
Richmond's  affidavit,  made  before  a  justice  of 
the  peace  and  intended  to  secure  a  preference 
of  entry  for  Barnard  in  Richmond's  name,  and 
which  was  declared  sufficient  by  the  Register 
and  Receiver;  and  yet,  when  Silor  was  re- 
examined as  a  witness  in  this  cause,  he  con- 
clusively proved  that  Richmond  left  the  land, 
and  resided  elsewhere  when  the  Occupant  Law 
of  June  10,  1834,  was  passed. 

Tho  ex  parte  affidavits  of  Butler  and  Harri- 
son, and  those  of  MonhoUand  and  Doughty, 
were  obviously  written  out  for  them  to  swear 
to  as  matter  of  form,  but  made  with  so  little 
knowledge,  on  part  of  the  witnesses,  of  the  sec- 
tion lines,  and  the  number  of  quarter  sections 
on  which  they  deposed  improvements  existed 
in  1833  and  1834  as  to  be  of  little  value.  And 
the  same  may  be  safely  said  of  other  witnesses 
whose  affidavits  were  taken  without  cross-ex- 
amination. 

It  is  most  olwious  that  these  loose  affidavits 
obtained  by  the  interested  party  have  been 
made,  as  to  the  improvement  being  on  the 
quarter  section  claimed,  on  the  information  of 
him  who  sought  the  preference  of  entry;  the 
witnesses  not  knowing,  of  their  own  knowl- 
edge, where  the  true  section  line  was,  over 
which  they  swear  Barnard's  improvement  ex- 
tended in  the  year  1833. 

When  the  last  examination  was  had  before 
the  Register  and  Receiver  in  1837,  Barnard's 
own  witnesses,  Philip  Booth  and  John  F.  Harri- 
son, sn-ore  the  facts  to  be,  that  Barnard  bad 
"deadened  the  timber  and  cleared  away  the 
cane,"  in  a  part  of  S.  E.  i  sec.  22;  that  he 
fenced  it  early  in  1834,  and  made  a  crop  of  corn 
on  it  that  year,  and  was  in  possession  June  10, 

1834.  Booth,  IB  a  subsequent  affidavit,  contra- 
dicts his  first  statement.  That  there  was  no 
cultivation  on  the  quarter  section  in  1833, 
60*]  *we  think  is  satisfactorily  established; 
nor  had  Barnard  any  right  to  enter  it.  And 
such  was  the  final  opinion  of  the  Register  and 
Receiver,  which  the  Commissioner  of  the  Gen- 
eral Land  Office  reversed,  and  ordered  a  patent 
to  issue  to  Barnard. 

The  Circuit  Court  was  obviously  of  opinion, 
as  appears  from  the  decree  it  made,  that  Craig 
and  Taylor's  evidence  established  the  fact  that 
Barnard  had  no  part  of  the  quarter  section  in 
possession  in  1833  or  1834,  and  hence  decreed 
for  the  complainants  in  the  cross  bill.  And,  in 
the  doubtful  state  of  the  evidence,  we  are  not 
prepared  to  say  that  this  court  can  hold  other- 
wise, and  therefore  affirm  the  decree,  and  order 
the  cause  to  be  remanded  for  further  proceed- 
ings, as  respects  the  profits  and  improvements. 


Aff'g— Hemp.  665. 


ROBERT  H.  McCREADY  et  al.,  Claimants  of 
the  Steamboat  Bay  State,  her  Tackle,  m*' 
chinery,  etc.,  Appellants, 

V. 

GOLDSMITH  WELLS  et  aL 

(See  8.  C.  18  How.  89-92.) 

Rate  of  speed  of  steamer — sixteen  or  seventeen 
miles  an  hour  in  fog  and  frequented  wateri^ 
not  admissible — sailing  vessel  not  at  fault  U4 
not  ringing  fog  bell  or  blowing  horn. 

Collision.  Court  cannot  lav  down  any  fixed  mli 
as  to  proper  rate  of  speed  of  steam  vessels.  Thl^ 
must  depend  on  the  clrcamstances  of  each  case. 

But  a  rate  of  sixteen  or  seventeen  miles  an  honi 
In  a  dense  fog.  In  waters  frequented  with  salllnn 
vessels.  Is  Inadmlsslhle.  and  proves  the  steamer  la 
fault  in  case  of  collision  with  a  schooner  at  an' 
chor. 

The  schooner  not  held  lo  fault,  under  the  circnm 
stances  of  this  case,  for  not  blowing  a  born,  oj 
rlnginE  a  fog  bell ;  It  not  appearing  that  It  wouK 
have  been  of  any  avail,  and  no  usage  to  do  so  hav 
log  been  established. 

Submitted  Dec.  20,  1855.    Decided  Jan.  8.  185ft. 

APPEAL  from  the  Circuit  Court  of  the  Unit: 
ed  States  for  the  Southern  District  of  New 
York. 

The  owners  of  the  schooner  Oriana  filed  a 
libel  for  damages  sustained  in  a  collision, 
against  the  steamer  Bay  State.  The  Distrid: 
(>urt  adjudged  both  vessels  at  fault,  and  de- 
creed that  the  defendants  pay  half  the  dam- 
ages. 

The  Circuit  Court  reversed  this  decree  oil 
appeal,  and  the  entire  damage  to  the  Orianii 
was  decreed  against  the  steamer.  The  facti 
of  the  case  appear  in  the  opinion  of  the  courts 

Mr.  D.  Lord,  for  the  appellants,  argued  thai 
the  schooner  was  the  cause  of  the  collision ;  that 
she  failed  to  give  notice  of  her  proximity  on 
hearing  the  approach  of  the  steamer;  and  that 
the  steamer  was  not  in  fault. 

Steinbach  ▼.  Roe,  14  How.  636;  The  Europa, 
14  Jurist,  627 ;  S.  C.  2  Eng.  Law  &  Eq.  557 : 
The  Perth,  3  Hagg.  Adm.  414;  The  Iron  Duk«. 
2  Wm.  Rob.  Adm.  378. 

Messrs.  F.  B.  Cutting  and  Owen  for  the  ap- 
pellees. 

Mr.  Justice  Ndson  delivered  the  opinion  ol 
the  court: 

This  is  an  appeal  in  admiralty,  in  case  of 
collision,  from  a  decree  of  the  Circuit  Court  (rf 
the  United  States  for  the  Southern  District  ol 
New  York. 

The  collision  occurred  on  Long  Island  Sound, 
off  Watch  Hill  light,  on  the  Connecticut  shore, 
between  the  schooner  Oriana  and  the  steamer 
Bay  State  on  the  13th  of  August,  1847,  when 
the  former  was  run  down  and  sunk.  The 
schooner  was  ladencd  with  coal,  and  on  her  wagr 
tok  New  Bedford.  The  steamer  was  engaged  in 
one  of  her  usual  trips  from  Fall  River,  through 
the  Sound  to  the  City  of  New  York.  On  tbe 
morning  of  the  accident  the  weather  was  thick 
and  foggy,  and  so  dark  that  a  vessel  could  mt 
be  seen  over  two  or  three  hundred  feet  off,  ant 

NoTC. — Collision.  Rights  of  steam  and  salllic 
vessels  with  reference  to  each  other,  and  In  passUc 
and  meeting — see  note,  13  L.  ed.  U.  8.   68T. 

Speed  of  vessels  In  a  tog — see  note,  41  L.  eA. 
n  6.  1003. 
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th*  wind  mt  a  dead  calm.  The  schooner  laj 
bdpleas  on  the  water. 

The  steamer  is  a  large  vessel,  some  sixteen 
hundred  tons  burden,  with  powerful  engines, 
and  of  great  speed,  and  was  coming  down  th? 
Sound  at  the  time  at  the  rate  of  sixteen  or 
terenteen  miles  the  hour.  The  hand4  on  hoard 
the  schooner  heard  the  noise  of  her  paddle 
wheels  before  she  appeared  in  siglit:  she  was 
within  less  than  her  length  when  they  could 
litst  discern  her;  and  she  had  approached  with 
in  that  distance  of  the  schooner  before  that  ves- 
sel was  discerned  by  the  hands  on  board  the 
steamer. 

The  place  where  this  collision  occurred  is  in 
the  direct  track  of  the  coasting  trade  between 
the  Eastern  States,  New  York  and  Pennsyl- 
vania, and  where  the  waters  are  greatly  fre- 
quented by  vessels  engaged  in  it. 

We  agree,  that  it  is  not  for  this  court  to'  lay 
down  any  fixed  and  inflexible  rule  as  it  re- 
spects the  rate  of  speed  of  steam  vessels  navi- 
gating these  waters.  This  must  depend  upon 
the  circumstances  attending  each  particular 
ease.  These  may  justify  a  rate  deemed  pru- 
dent navi^tion  at  one  time,  that  would  be 
wholly  unjustifiable  at  another.  But  we  feel 
tl*]  no  difficulty  in  'saying,  that  in  a  case 
circumstanced  as  the  present  one,  a  fog  so  dense 
tliat  the  most  vigilant  lookout  would  be  unable 
to  discern  a  vessel  at  a  distance  of  more  than 
sixty  or  a  hundred  yards — navigating  at  the 
time,  waters  frequented  with  sailing  vessels — a 
rate  of  sixteen  or  seventeen  miles  the  hour  is 
altogether  inadmissible  as  prudent  or  reasonably 
nfe  navigation.  According  to  the  testimony 
of  the  pilot,  it  would  take  four  or  five  minutes 
to  stop  the  Bay  State  at  this  rate  of  speed ;  at 
a  reduced  rate,  it  would  of  course  take  a  pro- 
portionably  less  time.  This,  in  addition  to  the 
tetter  opportunity  for  each  vessel  approaching 
to  adopt  the  proper  maneuver  to  avoid  the  col- 
lision, should  admonish  those  engaged  in  navi- 
gating vessela  of  this  description,  of  the  pro- 
priety, if  not  necessity,  of  slacking  their  speed 
m  thick  weather,  and  especially  in  a  track 
where  other  water  craft  are  usually  to  be  met. 

Some  of  the  odicers  on  board  this  steamer, 
as  is  apparent  from  the  evidence,  were  labor- 
ing under  a  very  imperfect  appreciation  of 
tlwir  whole  duty  as  regarded  her  proper  navi- 
gation. 

A  passenger  on  board,  who  witnessed  the 
collision,  was  struck  by  the  impropriety  of 
the  rate  of  speed,  and  asked  why  they  ran  so 
fast  in  a  fog;  and  was  answered  that  it  was 
necessary,  in  order  to  enable  them  to  keep 
their  reckoning  in  going  from  place  to  place. 
And  we  learn,  also,  from  the  testimony  of  the 
pilot  and  some  others,  that  they  make  no  dif- 
ference in  the  rate  of  speed  in  consequence  of  a 
tog;  that  they  go  slow  when  making  land,  or  a 
light,  or  in  narrow  passages,  and  when  sound- 
ing the  lead,  as  if  the  only  precautions  they 
were  bound  to  observe  in  the  navigation  were  as 
it  respected  the  safety  of  their  own  vessel. 

W«  will  only  repeat  what  we  said  in  the  case 
of  The  New  Jersey,  10  How.  600:  "That  it  may 
be  matter  of  convenience  that  steam  vessels 
should  proceed  with  great  rapidity;  but  the 
law  will  not  justify  Uiem  in  proceeding  with 


such  rapidity,  if  the  property  and  lives  of 
other  persons  are  ttiereby  endangered." 

\ye  are  all  satisfied  that  this  vessel  was  gross- 
ly in  fault,  on  account  of  the  rate  of  speed 
with  which  she  was  moving,  under  the  circum- 
stances, at  the  time  of  the  collision. 

The  remaining  question  is,  whether  or  not 
the  schooner  was  also  in  fault.  And  this,  in 
the  present  cose,  depends  uiton  another,  name- 
ly: whether  she  omitted  any  precautionary 
measures  which  she  was  bound  to  observe  un- 
der the  circumstances,  such  as  beating  empty 
casks,  or  blowing  a  fog  horn,  with  a  view  to 
give  notice  to  vessels  approaching,  of  her  posi- 
tion. 

A  good  many  witnesses  have  been  examined 
as  to  the  usage  of  vessels  navigating  the  Sound, 
in  respect  to  the  blowing  of  horns,  beating  of 
empty  barrels,  and  the  like,  in  thick  and  foggy 
•weather;  but  on  looking  carefully  into  [*»a 
the  testimony,  it  would  be  found  that  no  such 
general  or  established  usage  has  been  proved. 

The  evidence  of  most  of  the  ei^rienced 
masters  who  have  been  examined  goes  to  dis- 
prove the  prevalence  of  any  such  usage.  The 
practice  is  occasionally  resorted  to  in  the  navi- 
gation of  the  Sound,  but  with  what  advantage 
or  security  against  accidents,  does  not  distinctly 
appear.  Without  much  more  evidence  of  the 
usage,  and  of  its  utility  in  preventing  oollia- 
sions,  than  is  shown  in  this  case,  we  cannot 
say  that  the  omission  to  comply  with  it  is  of 
itself  chargeable  as  a  fault  against  the  schoon- 
er. It  may  well  be,  that  the  use  of  these  means 
should  be  entitled  to  consideration  upon  a 
nice  question  of  proper  vigilance  and  caution, 
in  a  case  of  collision  between  two  vessels, 
like  any  other  precautionary  measure  that 
might  tend  to  prevent  its  occurrence.  Beyond 
this,  we  do  not  think  the  evidence  as  disclosed 
in  the  case  would  justify  us  in  carrying  the 
effect  of  the  omission. 

Besides,  we  arc  not  satisfied,  upon  the  evi- 
dence, that'  the  precautionary  measure  of  blow- 
ing horns,  or  ringing  a  fog  bell,  would  have 
been  of  any  avail  under  the  circumstances  of 
this  case.  The  witnesses  on  the  part  of  the 
steamer  agree  that  the  noise  of  the  motion  of 
the  vessel  in  the  water  is  so  great  that  it  could 
be  heard  at  a  much  farther  distance  than  their 
own  fog  bell;  and  several  of  them  consider  the 
bell  useless  for  this  reason;  and  one  of  them 
states  expressly  that  he  did  not  recollect  ever 
hearing  a  born  while  on  a  steamboat  when  she 
was  under  way,  but  had  after  she  stopped.  A 
horn,  it  is  said  by  some  of  the  witnesses,  can- 
not be  heard,  at  the  farthest,  over  a  mile  and  a 
half;  and  if  so,  it  certainly  could  not  be  heard 
anything  like  that  distance,  if  at  all,  on  board 
a  steamboat  in  motion.  The  steamer,  as  we 
have  seen,  was  moving  at  a  rate  of  more  than 
a  mile  in  four  minutes;  and  taking  into  view 
the  size  of  the  Bay  State,  with  her  powerful 
engines,  together  with  this  rate  of  speed,  it  is 
quile  apparent  that  if  a  horn  could  have  been 
heard  at  all,  it  could  not,  upon  any  reasonable 
conclusion,  in  time  to  have  materially  influ- 
enced the  result. 

We  are  satisfied  the  decree  of  the  court  below 
is  right,  and  should  be  affirmed. 
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1S6>]    •ALBERT   H.   GUILD   and   John   F. 

Ligbtner,  Partners  in  Trade  Under  the  Style 
and  Firm  of  Henry  Huggs  &  Co.,  Plaintiffs 
in  Error, 

T. 

JOSEPH  FRONTIN. 


(See  S.  C.  18  How.  135.) 

T7here  trial  by  court,  special  verdict  or  agreed 
statement  necessary  to  a  review — if  verdict  or 
statement  imperfect,  venire  de  novo  awarded 
—  no  error  appearing,  and  no  exceptions, 
judgment  affirmed. 


Wbere  trlnl  below  li  by  the  conrt  without  inrj, 
a  special  verdict  or  agreed  statement  of  facts  must 
be  put  on  record,  In  order  to  a  review  In  this  cogrt. 
Of  the  Judgment  or  writ  of  error. 

If  such  verdict  do  not  find  all  the  Issues,  or  the 
agreed  statement  be  Incomplete,  this  court  mar 
award  a  venire  de  novo,  because  of  the  mistrial. 

But  having  jurisdiction  of  the  cause,  and  no 
error  appearing  on  the  face  of  the  record,  and  no 
bill  of  exceptions  on  any  question  of  law,  the  judg- 
ment must  be  aOlrmed. 


Argued  Dec.  28,  1865.    Decided  Jan.  8,  1866. 

TN  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Cali- 
fornia. 
Mr.  M.  Hair  for  the  plaintiffs  in  error. 
Mr.  F.  B.  Cutting  for  defendant  in  error. 


Mr.  Justice  Giier  delivered  the  opinion  of 
the  court: 

The  record  and  proceedings  in  this  case  are 
in  conformity  with  the  practice  of  the  state 
courts  of  California.  It  was  tried  without  the 
intervention  of  a  jury;  and  the  testimony,  to- 
gether with  the  court,  filed  of  record.  But 
there  is  no  special  verdict,  or  agreed  statement 
of  facts,  on  which  the  judgment  was  rendered, 
nor  is  there  any  bill  of  exceptions,  sealed  by  the 
court,  to  their  decision  on  any  question  of  law. 
We  are,  in  fact,  called  upon  to  review  the  case 
on  the  pleadings,  exhibits  and  testimony,  as  if  it 
were  a  bill  in  chancery.  Our  very  frequent  de- 
cisions on  this  subject  seem  not  to  have  come  to 
the  Icnowledge  of  the  bar  in  the  court  below. 
Parties  may,  by  consent,  waive  the  trial  of  is- 
sues of  fact  by  a  jury,  and  submit  the  trial  of 
both  facts  and  law  to  the  court.  It  will  not  be 
a  mistrial.  But  if  they  wish  the  judgment  of 
the  court  to  be  reviewed  on  a  writ  of  error,  a 
special  verdict  or  agreed  statement  of  facts 
must  be  put  on  record.  The  issues  of  fact  must 
be  ascertained  and  made  certain,  J>efore  a  court 
of  error  can  review  the  decision  of  an  inferior 
court.  If  the  verdict  do  not  find  all  the  issues, 
or  the  agreed  statement  in  the  nature  of  a 
special  verdict  be  imperfect  or  incomplete,  this 
court  may  order  a  venire  de  novo,  b<!cause  of 
the  mistrial,  as  in  the  case  of  Graham  v.  Bayne, 
at  this  term.  But  having  jurisdiction  of  the 
cause,  and  no  error  appearing  on  the  face  of  the 
record,  the  judgment  of  the  court  below  must 
l>c  affirmed. 

The  case  of  Prentice  v.  Zane,  S  How.  470, 
is  directly  in  point  on  this  subject. 
2»0 


•ALFRED  SAVIOKAC,  PUT.  in  Er.,  [•1S« 

ABRAHAM  GARRISON. 

(See  S.  C.  18  How.  136-137.) 

Neglect  to  survey,  etc.,  out  lot  in  St.  Louis,  did 
not  impair  title — questions  whether  the  lot, 
etc.,  were  within  the  Act  of  1812,  are  for  the 
jury. 

Neglect  to  procure  the  sarvev  and  location  of  an 
out  lot  In  St.  Louis,  under  the  Act  of  May  26,  1824. 
did  not  operate  to  Impair  or  forfeit  the  title  ac- 
quired  under  the  Act  of  June  18,   1812. 

Whether  or  not  the  lot  and  the  Inhabitation,  col- 
tlratlon  or  possession  thereof  comes  witbin  the 
purview  of  the  Act  of  18t2,  conflrmlng  titles  to 
oDl  lots  la  St  Louis,  are  questions  of  *aet  for  the 
Jury. 

Argued  Dec.  28  and  31,  1856.    Decided  Jan.  10, 
1856. 

IN  ER%6R  to  the  Circuit  Court  of  th«  United 
States  for  the  District  of  Missouri. 

The  case  is  sufficiently  stated  in  the  opinion 
of  the  court. 

Mr.  S.  S.  Baxter,  for  plaintiff  in  error: 

The  Act  of  Jiue  13,  1812,  for  the  settlement 
of  land  claims,  2  Stat,  at  L.  748,  makes  pro- 
prio  vigore  a  present  grant  of  all  the  claim  of 
the  United  States  in  this  lot,  and  vested  a  full 
title  thereto  in  the  heirs  of  Simoneau. 

This  title  did  not  reqpire  additional  oonflr- 
mation  under  the  Act  of  May  26,  1824,  4  Stat, 
at  L.  68.  Nor  did  this  title  require  any  conces- 
sion, survey,  or  written  permission  to  take  poa- 
session  and  cultivate  these  lands  to  support  it. 

Guitard  v.  Stoddard,  16  How.  404;  Chouteau 
V.  Eckhart,  2  How.  344;  Mackay  ▼.  Dillon,  4 
How.  421;  Les  Bois  v.  Bramell,  4  How.  449; 
Strother  v.  Lucas,  12  Pet.  410 ;  Vasseur  v.  Ben- 
ton, 1  Mo.  296 ;  Trotter  v.  Public  Schools,  9  Mo. 
69;  Page  v.  Scheibel,  II  Mo.  167;  Harrison  t. 
Page,  16  Mo.  182;  Kissell  v.  Public  Schools.  16 
Mo.  553;  Gamache  v.  Piquignot,  17  Mo.  310; 
S.  C.  16  How.  462. 

The  confirmation  of  1812  vested  the  lands  in 
Simoneau's  heirs  and  the  second  confirmation 
vested  nothing  in  Mackay  or  those  claiming 
under  him. 

Polk  V.  Wendell,  5  Wheat.  293;  Patterson  ▼. 
Jenks,  2  Pet.  233 ;  Danforth  v.  Wear,  9  Wheat. 
673;  Ricard  v.  Williams,  7  Wheat.  69;  Pies- 
ton's  Heirs  v.  Bowmar,  6  Wheat.  580. 

The  judgment  is  erroneous  because  the  ver- 
dict was  for  more  land  than  the  defendant  wu 
in  possession  of. 

Bear  v.  Snyder,  11  Wend.  592;  Holmes  v. 
Seely,  17  Wend.  76. 

Mr.  T.  Ewing  for  defendant  in  error. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Missouri. 

The  plaintiff  below.  Garrison,  brought  an  ac- 
tion of  ejectment  against  Savignac,  to  recover 
the  possession  of  a  lot  of  land  in  the  City  of  St. 
Louis,  claiming  title  derived  from  the  confirma- 
tion of  Mordecai  Bell's  Spanish  claim  by  th» 
Act  of  Congress  of  1836. 

The  defendant  claimed  title  to  the  lot  under 
the  1st  section  of  the  Act  of  13th  of  June,  l81&, 
which   provided   "that  the  rights,   titl^   and 
claims  to  town  or  village  lots,  out  Iota,  com- 
mon field  lots,  and  commons,  in,  adjoining  and 
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belonging  to  the  several  towns  or  villages  (enu- 
merating several,  of  which  St.  Louis  was  one), 
which  lots  have  been  inhabited,  cultivated  or 
possessed  prior  to  the  20th  December,  1803, 
aball  be,  and  the  same  are  hereby  confirmed  to 
tlw  inhabitants  of  the  respective  towns  or  vil- 
lages, according  to  their  several  right  or  rights 
io  common  thereto." 

Evidence  was  given  on  the  trial,  by  the  de- 
fendant, deducing  a  title  or  claim  to  the  lot  in 
question,  derived  from  Charles  Simoneau,  and 
also  evidence  tending  to  prove  that  the  lot  was 
•a  out  lot  within  the  purview  of  the  Act  of 
1812,  and  that  Simoneau  was  in  possession  and 
coltivation  of  it  prior  to  the  20th  December, 
1803. 

til'l  'After  the  testimony  closed,  the  court 
instmcted  the  jury  that  "there  was  no  evidence 
that  Simoneau  ctUtivated  any  out  lot  or  com- 
mon field  lot;  nor  that  any  one  existed  at  the 
place  where  the  cultivation  was;  nor  had  the 
Act  of  1812  application  to  this  land,  so  far  as 
Simoneau  or  those  claiming  under  him  are  con- 
cerned. And  further,  that  if  there  had  existed 
u  out  lot  or  common  field  lot,  undefined  by 
Vondaries,  which  was  claimed  on  the  ground 
of  inhabitation,  cultivation  or  possession,  then 
the  Act  of  the  26th  May,  1821,  required  that  the 
fact  of  inhabitation,  cultivation  or  possession, 
and  the  boundaries  and  extent  of  such  claim, 
should  be  proved  before  the  Recorder  of  Land 
Titles,  to  enable  the  Surveyor-General  to  distin- 
gnish  the  private  from  the  vacant  lots.  And  no 
tteps  having  been  taken  under  the  Act  of  1824, 
nor  any  authoritative  location  or  survey  of  the 
bmd,  at  any  time,  either  under  the  Spanish 

fgvemment  or  the  government  of  the  United 
tales,  the  evidence  given  in  this  case  will  not 
enable  the  defendant  to  resist  a  recovery  by  the 
plaintifT." 

The  case  of  Gnitard  et  al.  ▼.  Stoddard,  10 
How.  494,  decided  since  this  case  was  tried  at 
the  circuit,  disposes  of  both  branches  of  the 
instructions  to  which  we  have  referred,  holding 
that  whether  or  not  the  lot,  and  the  inhabita- 
tion, cultivation  or  possession  thereof  came 
within  the  purview  oi  the  Act  of  1812,  were 
questions  of  fact  for  the  jury;  and  that  the 
neglect  to  procure  the  survey  and  location,  un- 
der the  Act  of  1824,  did  not  operate  to  impair 
or  forfeit  the  title  acquired  under  that  of  1812. 
As  the  judgment  of  the  court  below  must  be 
reversed  for  errors  in  the  instructions  referred 
to,  it  is  unimportant  to  take  notice  of  any  other 
qaestions  raised  on  the  trial  or  in  the  argu- 
ment. 

Judgment  reversed,  and  venire  de  novo  to  is- 
nie. 


1*1    riHE  UNITED  STATES,  Appellants, 

V. 

PEAJRSOK  B.  READING. 
(See  S.  C.  18  How.  1-16.) 

Mexican  grant  in  California — omission  to  com- 
ply with  conditions  in  grant,  does  not  neces- 
sarily destroy  title — what  are  excuses  for 
such  omission — duty  of  Mexican  Governor — 
grants  to  foreigners — recitals  in  grant  and 
record,  evidence — effect  of  grantee's  abandon- 
ment of  Mexican  allegiance, 

IS  Ii.  ed. 


'  That  (rrantee  had  not  compiled  wltb  the  condi- 
tion to  build  upon  the  land,  and  to  have  It  lubab- 
ited,  within  one  year,  and  bad  omitted  to  obtain 
a  judicial  possession  and  survey,  ure  chorges  of 
necllgence,  to  be  determined  by  the  proof  In  eacb 
case. 

4-  That  tbe  house  put  upon  It  was  burnt,  and  grant- 
ees driven  from  possession  by  the  Indians,  and 
grantee  compelled  to  be  atisent  on  mllltory  doty, 
disprove  the  objection  In  regard  to  occupation  and 
coltivation. 

7  That  the  only  offlcer  authorized  to  give  judicial 
possession  and  permit  a  survey,  was  absent  on  mil- 
itary expedition  against  the  Indians,  and  could 
not  perform  such  duties,  although  petitioned  to  do 
so,  answers  the  objections  on  these  points. 
'-.  These,  however,  are  minor  objections  against  the 
ronflrmatlon  of  the  grant,  and  not  essential  to  the 
decision  of  the  case. 

••"The  grantee's  title  would  not  have  been  lost,  be- 
cause the  conditions  annexed  to  the  grant  had  not 
been  fnlfllled,  unless  it  Is  shown  that  there  had 
been,  on  bis  part,  such  unreasonable  delay  or  want 
of  effort  to  fulflll  those  conditions  as  would  amount 
to  an  intention  to  "abandon  his  claim,"  before  the 
Mexican  power  had  ceased  to  exist,  and  that  he 
was  now  endeavoring  to  resume  It  from  Its  ad- 
vanced value  under  the  United  States.  Fremont's 
case,  17  How.  S60. 

A  right  and  title  passed  by  the  Oovemor'a  grant, 
but  its  definitive  validity  was  suspended  for  the  ap- 
proval of  the  Assembly,  and  so  continued  suspend- 
ed, until  such  approbation  had  been  given,  when 
the  title  became  definitive. 

But  if  that  approval  was  refused.  It  did  not 
take  away,  nor  In  any  way  qualify  the  grant- 
ees title,  but  only  kept  its  final  validity  In  suspense, 
until  tbe  grant  bad  been  rejected  by  the  supreme 
government  of  the  Republic. 

It  was  the  Governor  s  dnty,  after  Its  rejection  by 
the  Assembly,  to  forward  the  documents  of  title 
to  the  supreme  government  for  its  decision. 

It  was  also  the  duty  of  the  Governor,  and  not 
that  of  the  grantee,  to  forward  grants  of  land  given 
by  him  to  the  Departmental  Assembly. 

If  tbe  Governor  failed  to  transmit  the  docu- 
ments, from  any  cause  whatever,  tbe  grantee's  title 
continued  to  lie  what  It  was  when  the  grant  was 
given,  and  is  snfflcient.  after  the  territory  had  been 
transferred  to  the  United  States,  for  confirmation 
under  Its  statute. 

Foreigners  were  Included  with  those  to  whom 
the  Governors  of  the  Mexican  territories  might 
make  grants  of  land  for  the  purpose  of  cultivating 
and  Inhabiting  them. 

Tbe  recital  In  the  grant  of  the  grantee's  Mexican 
naturalixntlon,  and  the  admission  by  the  record  of 
the  regularity  and  genuineness  of  the  documentary 
title,  are  conclusive,  and  preclude  all  other  inquiries 
about  It. 

The  fact  that  the  grantee  joined  the  forces  of 
the  United  States  in  the  war  with  Mexico,  Is  In- 
safflclent  to  raise  a  presumption  that  he  meant  to 
abandon  his  claim. 

The  Mexican  government  having,  by  Its  conduct, 
indicated  Its  wishes,  and  design  to  drive  the  nata- 
rallied  Immigrants  from  tbe  United  Stntes  from 
their  homes  and  from  its  territory,  and  giving  them 
no  protection,  the  grantee's  conduct  In  joining 
the  American  forces  Is  blameless  of  treachery  to 
Mexico. 

If  grantee  bad  voluntarily  and  withont  excnse 
abandoned  his  Mexican  allegiance  for  that  of  his 
nativity  the  United  States,  the  latter  government 
could  not  urge  It  as  a  cause  for  the  forfeiture  of 
his  title  to  land  acquired  from  Mexican  laws. 

By  tbe  law  of  war  either  party  who  receives 
among  his  troops  one  who  has  quit  the  other,  by 
honor  and  the  usage  of  nations,  gives  him  protec- 
tion personally,  and  security  for  all  that  he  has. 

(Mr.  Justice  Catbon  and  Mr.  Justice  OAMiaii 
did  not  concur  In  some  of  the  above  propositions.) 

Argued  Dec.  4  snd  5,  1 865.    Decided  Jan.  11, 
1860. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Cal- 
ifornia. 

On  the  4th  of  Dec.  1844,  Governor  Michel- 
toreana  issued  a  grant  to  Pearson  B.  Rending,  a 
Mexican  by  naturalization,  for  the  land  known 
as  Buena  Ventura,  subject  to  the  approval  of 
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the  Departmental  Assembly;  and  subject  also 
to  the  following  conditions  contained  in  the 
grant:  that  within  the  year  he  should  build  a 
house  and  it  should  be  inhabited;  that  he 
should  solicit  from  the  proper  magistrate  the 
judicial  possession  by  whom  the  boundaries 
should  be  marked  out;  that  the  judge  who 
should  give  possession  should  cause  it  to  be 
measured  according  to  the  ordinance;  and  that 
the  overplus  should  remain  to  the  nation  for 
convenient  uses;  that  he  should  not  convey  in 
entail  or  mortmain;  that  if  he  should  contra- 
vene the  conditions,  he  should  lose  his  right  to 
the  land,  and  it  should  be  denounced  by  any 
other  person. 

On  Feb.  9,  1862,  the  appellee  presented  his 
claim  to  the  Board  of  Commissioners  for  the 
rancho  called  Buena  Ventura.  On  Dec  18, 
1852,  the  Commissioners  confirmed  the  grant 
to  the  extent  of  a  quantity  of  six  square  leagues. 
The  United  States  appealed.  The  District  Oo\XTt 
affirmed  the  decision  of  the  Board  of  Com- 
missioners, from  which  decree  this  appeal  is 
taken.  The  case  is  further  stated  in  the  opin- 
ion of  the  court. 

Mr.  C.   Gushing,   Atty-Gen.,  for  appellants: 

1.  Reading,  not  being  a  Mexican  citizen, 
could  not  take  and  hold  a  grant  of  land  in  a 
Mexican  territory.  He  describes  himself  in  his 
petition  as  "a  native  of  the  United  States,"  and 
a  resident  in  Mexico  since  1842.  The  onus  of 
proving  lawful  naturalization  rests  with  him. 

2.  As  an  alien,  he  was  not  entitled  to  take 
and  hold  lands  in  California  which  was  a  front- 
ier territory.    Decree  of  March  11,  1842. 

3.  The  grant  was  not  approved  by  the  De- 
partmental Assembly.  Without  the  approba- 
tion of  the  Assembly,  there  was  no  grant  pass- 
ing any  title. 

4.  Beading  would  have  no  claim  in  law  or  in 
equity  on  Mexico,  to  complete  and  confirm  his 
incipient  title,  if  she  had  not  transferred  Cali- 
fornia to  the  United  States  by  the  Treaty. 

5.  Reading  abandoned  whatever  claim  he  had 
before  the  final  conquest  by  the  United  States.  I 

As  to  the  first  of  these,  the  obtaining  the  ap- 
proval of  the  Departmental  Assembly,  the  gran- 
tee had  no  part  to  perform  in  that  behalf.  The 
grantee  could  not  be  deprived  of  liis  vested  in- 
terest by  the  neglect  of  the  Governor  to  report 
the  necessary  documents  to  the  Departmental 
Assembly,  according  to  the  regulations  of  1828. 

Taylor  v.  Brown,  5  Cr.  242;  Lytle  v.  Arkan- 
sas, 9  How.  333. 

As  to  the  other  condition,  the  judicial  men- 
suration, the  grantee  performed  his  part — that 
of  applying  to  the  proper  magistrate. 

The  United  States  have  not  claimed,  nor  at- 
tempted to  exert,  the  power  to  annul  Mexican 
grants  for  non-performance  of  conditions  sub- 
sequent. 

9  Stat,  at  L.  633,  ch.  41,  sec.  II. 

Independent  of  the  express  guaranty  of  the 
Treaty,  the  law  of  nations  would  afford  protec- 
tion for  the  property  of  those  who  inhabited 
the  conquered  and  ceded  territory. 

U.  S.  v.  Perclieman,  7  Pet.  80 ;  Mitchell  v.  U. 
8.  9  Pet.  7.34;  Soulard  v.  U.  S.  4  Pet.  611; 
Strother  v.  Lucas,  12  Pet.  435;  including  in- 
complete titles,  grants,  concessions  and  orders 
of  survey. 

Cases  above  cited  and  Chouteau  v.  U.  S.  9 
Pet.  145;  Delassus  r.  U.  S.  9  Pet.  133. 


The  evidence  showed  a  compliance  with,  m 
far  as  possible,  the  condition  of  the  grant. 

On  the  question  of  abandonment,  Mr.  Cadi* 
ing  cited  the  following  authorities: 

Phillips  T.  Shaffer,  5  S.  &  R.  216;  BUine  ▼. 
Crawford.  1  Yeates,  287;  Smith  ▼.  Brown,  1 
Ycates,  613;  Fisher  ▼.  I^rick,  3  S.  &  R.  319; 
Watson  v.  Gilday,  11  S.  &  R.  337;  Jones  on 
Land  Office  Titles,  175-182;  Holliman  v.  Pee- 
bles, 1  Texas,  673;  Horton  v.  Brown,  2  Texas, 
78;  Yates  v.  lams,  10  Texas,  168;  Rivers  t. 
Foote,  11  Texas,  602. 

A  claim  once  abandoned  cannot  of  ri^t  b« 
resumed. 

Pennock  t.  Dialogue,  2  Pet.  1 ;  Shaw  v.  Coo- 
per, 7  Pet.  292;  McClurg  v.  Kingsland,  1  How. 
202. 

Messrs.  Bibb,  Howard,  Walker  and  Lawrence, 
for  the  appellee: 

By  the  grant  of  the  Governor,  an  estate  in  fee 
vested  immediately  in  the  grantee,  Fremont  ▼. 
U.  S.  17  How.  558,  subject  to  be  defeated  by 
non-performance  of  condition.  Of  the  condi- 
tion annexed,  two  only  need  be  noticed,  as  there 
is  no  pretense  that  the  others  were  unfulfilled. 

U.  S.  v.  Arredonfto,  6  Pet.  091;  13  Pet.  133; 
U.  S.  V.  Sibbold,  10  Pet.  322. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

We  find  in  the  record  of  this  appeal,  that 
Reading,  the  appellee,  was  an  immigrant  from 
the  United  States,  in  the  then  Mexican  territo- 
ry of  California,  in  the  year  1842,  and  that  he 
afterwards  became  a  citizen  of  the  Mexican  Re- 
public. After  residing  there  for  two  years,  he 
petitioned  the  Governor,  Michcltoreana,  for  a 
grant  of  land  called  Buena  Ventura,  situated 
on  the  bank  of  the  River  Sacramento,  bounded 
on  the  north  by  vacant  lands;  on  the  east  by 
the  River  Sacramento,  and  on  the  south  and 
west  by  vacant  lands,  according  to  a  plat  an- 
nexed to  his  petition.  The  Governor  referred 
the  petition  to  the  Secretary  of  State  for  infor- 
mation concerning  it.  The  Secretary,  in  re- 
ply, says  the  petitioner  was  a  proper  person  for 
the  Governor's  favor,  and  upon  the  official  cer- 
tificate of  Jno.  A.  Sutter  (who  was  military 
commandant  of  the  northern  frontier  of  Cali- 
fornia, and  charged  with  civil  jurisdiction  also) 
he  declares  tluit  the  land  aske<l  for  was  vacant 
and  could  bo  granted.  The  Governor  directed 
the  title  to  be  issued,  and  it  was  prepared  for 
his  signature. 

It  is  as  follows: 

"Citizen  Micheltoreana.  General  of  Brigade 
of  the  Mexican  Army,  Adjutant-General  of  the 
Staff  of  the  same,  Governor,  Commandant-Gen- 
eral, and  Inspector  of  the  Department  of  th« 
Califomias. 

Whereas,  Don  Pearson  B.  Reading — a  Mexi- 
can by  naturalization — has  made  application, 
for  his  personal  benefit,  for  land  known  by 
the  name  of  Buena  Ventura,  on  the  marj^in  of 
•the  River  Sacramento,  from  the  creek  [_'4 
called  Jx)do  (lx>doso.  Muddy),  which  is  on  the 
north  as  far  as  the  Island  de  Sangrc,  with  six 
square  leagues  in  extent;  and  the  proper  pro- 
ceedings and  investi^tions  having  been  pre- 
viously complied  with,  according  to  the  provi- 
sions of  the  laws  and  regulations  concerning  the 
matter,  by  virtue  of  the  authority  vested  in  me, 
in  the  name  of  the  Mexican  nation,   I   have 

18   How. 


Digitized  by 


Google 


IMS. 


Tnr,  United  States  v.  REAoinO. 


1-1« 


granted  to  Wm  Raid  land,  anbjcct  to  thp  approv- 
al of  the  most  excellent  Departmental  Assem- 
bly." 

There  are  also  conditions  annexed  to  the 
grant,  which  may  be  seen  in  the  reporter's 
statement  of  the  case.  The  (jrant  was  sifcned 
by  the  Governor,  and  countersijined  by  the  iSec- 
retaiy  of  State,  on  the  4th  of  Decemlier,  1844, 
and  entered  into  the  archives  of  the  Territory 
on  the  same  day,  with  an  order  from  the  Gov- 
ernor that  the  title,  being  held  as  valid,  should 
be  delivered  to  the  interested  party  for  his  se- 
curity and  other  purposes. 

The  power  of  the  Governor  to  make  such  a 
grant  of  land  is  admitted.  The  regularity  and 
genuineness  of  the  entire  proceeding,  and  its 
entry  into  the  archives  of  the  Territory,  are  not 
disputed ;  but  Reading's  right  to  a  conflrmation 
of  it  is  denied,  upon  several  grounds.  Kach 
objection  shall  have  due  consideration,  not  be- 
cause all  of  them  require  it,  but  to  prevent  the 
same  points  from  being  urged  again  in  cases  of 
a  like  kind. 

It  is  said  the  grant  was  pronsional  only,  hav- 
ing been  made  subject  to  the  approval  of  the 
Department  Assembly;  and  as  that  had  not 
been  given,  that  it  passed  no  such  interest  in 
the  land  to  Reading  as  entitled  him  to  a  con- 
firmation of  the  grant.  Uther  objections  were 
urgedagainst  the  confirmation  of  it,  arising  out 
of  the  national  status  of  Rending  when  he  re- 
ceived the  grant,  and  also  out  of  the  fact,  that, 
in  the  war  between  Me\ico  and  the  United 
States,  he  left  the  .standard  of  the  former,  and 
joined  the  American  forces  which  invaded  Cali- 
fornia. And  it  was  said,  as  it  had  been  in 
Fremont's  cn.qc,  that  lie  lost  whatever  right  ho 
bad  to  the  land,  and  subjected  it  to  be  de- 
nounced by  any  other  person,  because  he  had 
not  complied  with  the  condition  to  biiild  a 
bouse  upon  it,  and  to  have  it  inhabited,  within 
a  year  from  the  date  of  the  grant,  and  because 
be  had  omitted  to  obtain  a  judicial  possession 
and  measurement,  or  survey  of  it.  The  last  two 
objections  are  charges  of  negligence,  which 
must  be  determined  by  the  proofs  in  the  cause. 
In  our  opinion,  they  do  not  show  either  negli- 
gence or  omission  in  the  particulars  mentioned. 
The  witness  llensley  says  it  was  upon  his  sug- 
gestion that  Reading  applied  for  the  land.  He 
knew  the  locality  of  it,  from  having  been  there. 
After  stating  that  lie  lia<l  seen  a  pu|icr  pur])ort- 
ing  to  be  a  grant  of  the  land,  dated  in  ])e<wm- 
ber,  1844,  he  says  that  Reading  visited  it  in 
August,  184.'>.  and  that  they  were  ten  days  to- 
gether upon  the  land,  looking  for  suitable 
S*]  'locations  for  fields  and  building  sites. 
That  Reading  then  |)ut  upon  it  a  Frenchman 
named  Julian,  to  build  a  house  for  him  and  to 
keep  possession  of  it;  that  at  that  time  Read- 
ing placed  upon  the  land  horses  and  cattle. 
T&t  the  house  was  built.  It  was  afterwardt 
burnt  by  the  Indians,  and  Julian  was  killed  by 
them.  Ford,  another  witness,  who  went  to  that 
part  of  the  country  in  March,  1846,  as  one  of  a 
military  company  to  quell  an  outbreak  of  the 
Indians,  confirms  Ilensley's  statement  in  respect 
to  Julian's  possession  of  the  land  for  Reading, 
bat  says  that  he  had  been  forced  by  the  Indians 
to  abandon  the  house  he  had  built ;  and  that  the 
horses  which  had  been  put  upon  the  land,  or 
others  belonging  to  Reading,  had  l)een  driven 
from  it  by  Juliau,  u  it   was  iniiiossible   to 

n  L.  c«i. 


keep  them  there  on  account  of  the  hostilities  of 
the  Indians.  And  Sutter  accounts  very  satis- 
factorily for  Reading's  absence  from  the  land 
during  the  years  1845  and  1840,  in  his  reply 
to  the  question,  if  it  would  have  been  safe  for 
Reading  to  bave  resided  personally  on  his 
ranche  during  the  revolution  and  hostilities  of 
those  years,  when  he  says  Major  Reading  had 
hardly  time  to  do  so,  as  he  was  nearly  all  the 
time  required  by  me  to  do  service.  Sutter  had 
said  before,  in  his  answer  to  another  question, 
that  he  had  been,  in  the  years  1844,  1845  and 
184G,  military  commandant  of  the  northern 
frontier  of  California,  and  was  also  charged 
with  the  civil  jurisdiction  in  all  that  region  of 
country;  and  as  such,  that  he  had  official  pow- 
er  to  order  Reading  upon  military  duty,  and 
that  he  had  done  so.  It  appears  also  from  Ms 
testimony,  that  he  kept  Reading  so  employed 
in  the  service  of  Mexico,  with  the  exception  of 
short  intervals,  from  the  early  part  of  the 
spring  of  1845  into  a  part  of  the  year  1846,  un- 
til Col.  Fremont  invaded  Upper  California; 
when,  shortly  afterwards,  Reading  joined  him. 
The  facts  of  the  case,  in  respect  to  the  occupa- 
tion and  cultivation  of  the  land  by  Reading's 
agent,  disprove  the  objection.  Such  an  agency 
for  building  a  house,  and  having  it  inhabited  by 
the  agent,  was  as  good  a  compliance  with  the 
condition  requiring  that  to  be  done,  as  if  it  had 
been  done  personally  by  Reading.  The  objec- 
tion that  he  had  disregarded  the  condition  of 
the  grant,  in  not  having  obtained  judicial  pos- 
session and  a  survey  of  the  land,  is  answered 
by  the  declaration  of  Sutter,  the  only  person 
<^icially  authorized  to  give  it,  and  without 
whose  permission  no  survey  could  have  been 
made.  He  says  that  Reading  applied  to  him 
in  tlio  spring  uf  the  year  184S,  to  be  put  in  ju- 
dicial possession  of  the  land,  but  that  he  had 
not  complied,  because  his  military  engagements 
in  the  field  against  the  Indians,  just  before  and 
following  the  application,  had  disabled  him 
from  doing  so;  and  that  the  revolution  which 
followed  C'ol.  Frf-mont's  coming,  was  his  reason 
for  not  having  given  to  Reading  'judicial  [*• 
possession,  according  to  the  prayer  of  his  peti- 
tion for  that  purpose. 

We  have  noticed  these  minor  objections 
against  the  confirmation  of  this  grant,  that  the 
real  merits  of  the  transaction  might  be  known, 
and  not  because  it  was  essential  to  the  decision 
of  the  case.  For,  even  if  the  proofs  in  the  case, 
in  resi>ect  to  the  grantee's  occupancy  of  the 
land,  had  been  otherwise  than  they  have  been 
shown  to  have  been,  his  title  to  it  would  not 
have  been  lost,  because  the  conditions  annexed 
to  the  grant  had  not  been  fulfllled;  unless  it 
could  be  shown  that  there  had  been  on  his  part 
such  unreasonable  delay  or  want  of  etTort  to  ful- 
fill those  conditions  as  would  amount  to  an  in- 
tention "to  abandon  his  claim"  before  the  Mex- 
ican power  had  ceased  to  exist,  and  that  he 
was  now  endeavoring  to  resume  it,  from  its  en- 
hanced value  under  the  government  of  the 
United  States.  This  court  considering  in  Fre- 
mont's case,  17  How.  6G0,  the  same  objections 
which  arc  now  under  our  consideration  in  this, 
uses  the  following  language:  "Regarding  the 
grant  to  Alvarado,  therefore,  as  having  given 
him  a  vested  interest  in  the  quantity  of  land 
therein  specified,  we  proceed  to  inquire  wheth- 
er there  was  any  breach  of  the  conditions  an- 
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nexed  to  it,  during  the  continuance  of  the  Mex- 
ican authorities,  which  forfeited  his  rif;ht,  and 
revested  the  title  in  tlie  government.  The  main 
objection  on  this  ground  is  the  omission  to  tal<e 
possession,  to  have  the  land  surveyed,  and  to 
build  a  house  on  it  within  the  time  limited  in 
the  conditions.  It  is  a  sufficient  answer  to  this 
objection  to  say,  that  negligence  in  respect  to 
these  conditions  and  others  annexed  to  the 
grant,  does  not,  of  itself,  always  forfeit  the 
right  of  the  grantee." 

"It  subjecte  the  land  to  be  denounced  by  an- 
other, but  the  conditions  do  not  declare  the  land 
forfeited  to  the  state  upon  the  failure  of  the 
grantee  to  perform  them.  The  chief  objects  of 
these  grants  was  to  colonize  and  settle  the  va- 
cant lands.  The  grants  were  usually  made  for 
the  purpose,  without  any  other  consideration 
and  without  any  claim  of  the  grantee  on  the 
bounty  or  jtistice  of  the  government.  But  the 
public  had  no  interest  in  forfeiting  them,  even 
in  these  cases,  unless  some  other  persons  desired 
and  was  ready  to  occupy  them,  and  thus  carry 
out  the  policy  of  extending  its  settlements. 
They  seem  to  have  been  intended  to  stimulate 
the  grantee  to  prompt  action  in  settling  and 
colonizing  the  land,  by  making  it  open  to  ap- 
propriation by  others  in  case  of  his  failure  to 
perform  them.  But,  as  between  him  and  the 
government,  there  is  nothing  in  the  language 
of  the  conditions,  taking  them  altogether,  nor 
in  their  evident  object  and  policy,  which  would 
justify  the  court  in  declaring  the  land  forfeited 
to  the  government,  where  no  other  person 
7*]  sought  to  appropriate  them,  and  'their 
performance  had  not  been  unreasonably  delayed. 
Nor  do  we  find  anything  in  the  practice  and 
usages  of  the  Mexican  tribunals,  as  far  as  we 
can  ascertain,  that  would  lead  to  a  contrary 
conclusion. 

It  was  also  urged  that  no  title  passed  by  the 
grant,  as  it  had  not  received  the  approval  of 
the  Departmental  Assembly.  Our  examination 
of  the  Decrees  of  the  18th  August,  1824,  and  of 
the  21st  of  November,  1828,  leads  us  to  a  dif- 
ferent result.  A  right  and  title  passed  by  the 
Governor's  grant,  but  its  definitive  validity  was 
suspended,  for  the  approval  of  the  Assembly: 
and  so  it  continued  to  be  suspended  until  its 
approbation  had  been  given,  when  the  title 
became  definitive.  But  if  that  was  refused, 
it  did  not  take  away,  nor  in  any  way  qualify, 
the  grantee's  title,  but  only  kept  its  final  valid- 
ity in  suspense  until  the  grant  had  been  re- 
jected by  the  supreme  government  of  the  re- 
public; it  being  tlie  duty  of  the  Governor,  after 
its  rejection  by  tlie  Assembly,  to  forward  the 
documents  of  title  to  the  supreme  government 
for  its  decision. 

Further,  we  must  infer  from  the  same  De- 
crees, and  particularly  from  the  6th  article  of 
that  of  the  2l8t  of  November,  1828,  that  it  was 
the  duty  of  the  Governor,  and  not  that  of  the 
grantee,  to  forward  grants  of  land  given  by 
him  to  the  Departmental  Assembly.  The  lat- 
ter might  very  well,  after  that  had  been  done 
by  the  Governor,  solicit  the  approval  of  the 
Assembly,  personally  or  by  an  agent,  by  all 
those  considerations  which  had  gained  him  the 
Governor's  favor.  But  if  the  Governor  failed 
to  transmit  the  documents,  from  any  cause 
whatever,  the  grantee's  title  continued  to  be 
just  what  it  was  when  tiie  grant  was  given. 
2V4 


Nor  could  any  neglect  or  refusal  of  the  Qa^ 
emor  to  transmit  his  grantee's  documents  of 
title  to  the  Assembly- take  from  him  his  right 
in  the  land,  if  the  grant  had  been  made  with  » 
due  regard  to  what  the  Decree  of  the  18th 
August,  1824,  required,  and  in  conformity  with 
the  cautionary  regulations  of  that  of  the  21st 
November,  1828.  In  other  words,  from  our 
reading  of  those  decrees,  the  Governor  could 
not  either  directly  recall  a  grant  made  by 
him,  or  indirectly  nullify  it  when  it  had  been 
conferred  conformably  with  them.  Those  de- 
crees prescribe  a  course  of  action  for  sndi 
grants,  and  iiop^?^  upon  the  Governor  the  exe- 
cution of  it.  When  thus  the  archives  of  the 
Territory  of  the  Califomias  do  not  show  that 
the  Governor's  grants  of  land  had  been  sent  to 
the  Departmental  Assembly;  or  that,  having 
been  sent,  they  had  been  rejected,  and  that 
after  such  rejection  they  had  not  been  sent,  by 
the  Governor  making  the  grants,  to  the  su- 
preme executive  government  for  a  final  decision 
— the  titles  of  the  grantees  are  just  what  they 
were  in  their  beginnings,  and  are  sufficient,  now 
that  the  territory  has  been  transferred  to 
'the  United  States,  for  confirmation  under  [*8 
its  Statute  of  the  3d  March,  1851.  Such  grants, 
so  circumstanced,  are  equitable  titles,  protected 
by  the  Treaty  of  Guadaloupe  Hidalgo,  and  by 
the  laws  and  usages  of  nations  concerning  the 
rights  of  property,  real  and  personal,  of  the  In- 
habitants of  a  ceded  or  conquered  country.  An^ 
we  may  add,  they  are  protected  by  the  usager 
of  Mexico  in  respect  to  such  grants,  the  arch- 
ives of  California  showing  that  a  very  large  por- 
tion of  the  land  in  the  occupation  of  its  inhabit- 
ants was  held  by  titles  wanting  the  approval 
of  the  Departmental  Assembly.  And  we  en- 
tirely concur  with  Mr.  Commissioner  Hall,  in 
the  opinion  given  by  him  in  the  case,  that  the 
want  of  such  approval  in  so  many  instances, 
as  are  shown  by  the  archives  of  the  Territory, 
was  owing  to  the  fact  that  the  political  affairs 
of  the  Territory  had  been  in  confusion  for  sev- 
eral years  preceding  its  cession  to  the  United 
States.  Tliat  the  Assembly  had  seldom  been 
called  together,  and  when  assembled  its  sessiouf 
liad  been  brief,  and  occupied  with  the  considera^ 
tion  of  pressing  matters  of  a  public  character; 
and  that  the  governors  making  grants  had  very 
much  neglected  to  present  them  to  the  Assembly 
for  approval.  We  are  of  the  opinion  that 
Reading's  right  to  a  confirmation  of  his  grant 
cannot  be  refused  on  account  of  its  not  having 
had  the  approval  of  the  Departmental  Assembly. 

We  will  now  dispose  of  the  objections  to  a 
confirmation  of  this  grant,  connected  with  Read- 
ing's national  status  when  he  received  his 
documentary  title,  and  with  his  having  subee 
quently  joined  the  forces  of  the  United  Statet 
in  the  war  with  Mexico.  It  is  said  he  was  noC 
a  naturalized  citizen  of  the  Mexican  Republi-: 
when  the  grant  was  conferred,  and  that  if  he 
was,  his  title  was  forfeited  to  Mexico,  for  hav- 
ing fought  against  her;  and  if  not  forfeited, 
that  his  course  in  that  particular  should  be 
taken  as  full  proof  of  his  intention  to  abandon 
all  right  and  title  to  the  land. 

The  case,  as  it  is  made  in  the  record,  does 
not  require  from  us  a  particular  consideration 
of  the  circumstances  under  which  foreigners 
might  receive  and  retain  grants  of  land,  by  the 
Decrees  of  1824  and  1828.    It  is  enough  to  say, 
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that  the  Mexican  Republic,  from  the  time  of  its 
emancipation  from  Spain,  always  dealt  most 
liberally  with  foreigners  in  its  anxiety  to  colo- 
nize its  vacant  lands.  It  invited  them  to  settle 
upon  her  territory,  by  promises  of  protection 
of  them  and  their  property.  And,  by  the  first 
Article  of  the  Decree  of  1828,  for  colonizing 
her  vacant  lands,  foreigners  were  included  with 
those  to  whom  the  governors  of  the  territories 
micht  make  f^ants  of  land  for  the  purpose  of 
cultivating  and  inhabiting  them. 

But  the  fact  of  Reading's  Mexican  naturaliz- 
•  *]  ation  is  not  an  *open  question  in  this  case. 
The  record  admits  of  the  regularity  and  gen- 
uineness of  his  documentary  title  for  the  land. 
The  admission  is  as  good* for  all  of  the  neces- 
Mtry  recitals  in  them,  as  it  is  for  the  main  pur- 
pose for  which  they  were  inserted  in  those  doc- 
uments. That  was  a  grant  of  land.  The  re- 
citals are  those  "requisite  conditions,"  stated  in 
the  second  and  third  paragraphs  of  the  Decree 
of  November  21,  1828;  concerning  which,  the 
Governor  is  enjoined  to  seek  for  information, 
which,  when  affirmatively  ascertained,  make 
the  foundation  for  the  GJovemor's  exercise  of 
hia  power  to  grant  vacant  lands. 

In  his  petition  for  a  grant,  Reading  says  he 
is  a  native  of  the  United  States,  and  hod  resided 
in  the  country  since  the  year  1842.  The  Gov- 
ernor states  him  to  be  a  Mexican  by  naturaliza- 
tion, in  the  grant,  and  "that  as  the  proper 
proceedings  and  investigations  had  been  previ- 
ously complied  with,  according  to  the  provis- 
ions and  laws  and  regulations  concerning  the 
matter,"  he,  in  virtue  of  the  authority  vested 
in  him,  grants  to  the  petitioner  the  land  known 
u  the  Buena  Ventura,  on  the  margin  of  the 
River  Sacramento,  from  the  creek  called  Lodo 
(liOdoeo,  Muddy),  which  is  on  the  north  as  far 
u  the  Island  de  Sangre,  with  six  square  leagues 
in  extent,  subject  to  the  approval  of  the  De- 
partmental Assembly,  and  on  the  conditions 
aimexed  to  the  grant.  Now,  this  is  not  merely 
the  language  of  clerical  formality,  though  it 
might  be  the  same  from  usage  in  like  cases,  but 
it  u  a  declaration  of  the  Governor's  ofBcial  and 
judicial  conscience;  that  his  power  to  make  the 
grant  has  been  used  in  a  fit  case,  for  the  ap- 
proval of  it  bv  the  Departmental  Assembly, 
or  for  the  decision  of  the  supreme  executive 
goremment,  in  case  the  action  of  the  Assembly 
thould  make  it  necessary  for  him  to  carry  it 
there  for  its  decision. 

We  consider  it  conclusive  of  the  fact  of  the 
petitioner's  Mexican  naturalization,  precluding 
ill  other  inquiries  about  it,  in  our  consideration 
of  this  case,  by  the  record. 

The  last  objection  was,  th^t  Major  Reading 

hiving  joined  the  forces  of  the  United  States  in 

the  war  with  Mexico,  had  forfeited  his  right  to 

the  approval  of  his  grant  by  the  authorities  of 

Mexico,  which  the   United   States  might  take 

adrantage  of  to  defeat  his  claim;  and  if  not  so, 

that  the  fact  itself  raised  a  strong  presumption 

tint  he  meant  to  abandon  it.    ^  to  the  last, 

there  is  nothing  in  the  record  from  which  sucli 

an  intention  can  be  inferred,  and  the  fact  itself 

is  insufficient  for  such  a  purpose.     There  is 

mnch  to  show  th»  reverse,  if  the  circumstances 

and  eondition  of  the  country  are  considered, 

when  Reading  joined  FrCmont.    There  had  been 

in  the  year   1845   a  succpssful   revolution   in 

California,   bj    which   Torena,    the   Governor, 

15  Ij.  ed. 


had  been  deposed ;  his  powers  had  been  assumed 
by  Colonel  Don  'Josfi  Castro,  without  any  ['10 
authority  from  the  supreme  executive  govern- 
ment of  Mexico.  It  was  followed  by  Indian  out- 
breaks, with  marked  hostility  to  the  foreign- 
ers who  had  settled  in  California,  and  more  so 
against  those  frcwn  the  United  States  than  to 
any  other  doss.  If  they  were  not  instigated, 
they  certainly  were  not  discouraged  by  the 
existing  government.  Its  conduct  indicated 
its  wishes,  if  not  a  fixed  design,  to  drive  the 
naturalized  immigrants  from  the  United  State* 
from  their  homes  and  from  the  Territory.  In 
such  a  state  of  things.  Col.  Fremont  carried 
the  war  into  California.  Neither  the  supreme 
government,  nor  the  territorial,  gave  protection 
to  its  inhabitants,  and  it  had  become  part  of 
the  war  policy  of  Mexico  to  suspect  the  fidelity 
of  settlers  from  the  United  States  to  their  Mex- 
ican allegiance,  and  plans  were  formed  to  get 
rid  of  them.  We  take  the  fact  from  other  au- 
thentic sources,  and  Sutter  speaks  of  it  in  the 
record,  with  "positiveness  as  to  himself.  Read- 
ing had  good  cause  for  like  apprehensions,  and 
having  joined  Col.  FrCmont  under  such  circum- 
stances, his  conduct  may  be  said  to  have  bem 
blameless  of  all  treachery  to  Mexico. 

But  if  they  were  otherwise,  and  Reading  had 
voluntarily,  and  without  circumstances  to  ex- 
cuse it,  abandoned  his  Mexican  allegiance  for 
that  of  his  nativity,  the  United  States  could  not 
urge  it  as  a  cause  for  the  forfeiture  of  his  title 
to  land  acquired  from  Mexican  laws,  and  in  the 
mode  in  which  those  laws  had  been  executed  by 
the  governors  of  the  states  and  territories  of 
that  Republic. 

War  has  'its  incidents  and  rights  for  persons 
and  for  nations,  unlike  any  that  can  occur  in  a 
time  of  peace ;  and  they  make  the  law  applica- 
ble to  them.  One  of  them  is,  that  by  the  law  <rf 
war  either  party  to  it  may  receive  and  list 
among  his  troops  such  as  quit  the  other,  unless 
there  has  been  a  previous  stipulation  that  they 
shall  not  be  received.  But  when  they  have  been 
received,  a  high  moral  faith  and  irrevocable 
honor,  sanctioned  by  the  usages  of  all  nations, 
gives  to  them  protection  personally,  and  secur- 
ity for  all  that  they  have  or  may  possess.  They 
are  exempt  also  from  all  reproach  from  the 
sovereignty  to  which  their  services  bad  l>eeB 
rendered.  Nothing  that  they  claim  aa  their 
own  can  be  taken  from  them,  upon  the  imputa- 
tion that  they  bad  forfeited  or  meant  to  relin- 
quish it  by  the  abandonment  of  their  allegiance 
to  the  sovereignty  which  they  had  left. 

The  reverse  would  partake  of  Sir  Guy  Carle- 
ton's  "impossible  infamy,"  though  when  used 
by  him  in  reply  to  a  letter  from  'General  [*11 
Washington,  not  so  well  applied,  as  it  might  be, 
if  the  United  States  was  allowed  to  interpret 
the  Treaty  of  Guadaloupe  Hidalgo,  so  as  to 
take  for  itself  Reading's  land,  because  he  had 
joined  its  forces  in  the  war  with  Mexico. 

Having  considered  every  objection  made  to 
the  confirmation  of  this  grant,  and  believing  no 
one  available  for  such  a  purpose,  it  only  re- 
mains for  us  to  declare  our  affirmance  of  the 
award  of  the  Commissioners,  and  the  decree  of 
the  District  Court 

Mr.  .Justice  Catron: 

I  o^ree  that  the  grant  to  Major  Reading  de- 
scribes the  land  he  applied  for,  so  that  it  can  be 
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ascertained  and  gurreyed;  and  second,  that  he 
took  possession  and  built  a  house  on  it  within  a 
year  after  the  execution  of  the  grant,  in  compli- 
ance with  its  material  condition,  and  that  the 
judgments  of  the  Board  of  Commissioners,  and 
of  the  District  Court  of  California,  were  proper. 
But  there  are  no  facts  in  the  case  on  which  any 
question  can  be  raised,  whether  the  grantee, 
Reading,  was  subject  to  be  denounced  for  fail- 
ing to  take  possession  and  building  a  house; 
and  therefore  I  cannot  agree  that  the  doctrine 
should  be  introduced  into  the  opinion  here,  as 
it  may  embarrass  the  court  in  other  cases  in 
which  the  question  will  properly  arise. 

Nor  can  I  be  committed  to  the  assumption 
extracted  trom  Fremont  cose,  and  sought  to  be 
sanctioned  in  the  principal  opinion,  that  a 
Spanish  concession,  authorizing  the  grantee  to 
occupy  and  cultivate,  is  indefeasible  in  its  op- 
eration, although  the  land  was  never  possessed 
nor  occupied,  unless  some  person  shall  denounce 
the  land  as  forfeited,  and  obtain  a  second  con- 
cession for  it  from  the  Governor.  The  assump- 
tion signifies  that  every  incipient  concession 
made  by  Mexican  authority  secured  the  land  to 
the  claimant  without  the  performance  of  any 
one  condition;  that  the  claimant  is  only  bound 
to  prove  that  the  concession  was  signed  by  a 
person  holding  the  office  of  governor  at  the 
time ;  or,  in  other  words,  that  the  grant  was  not 
forgeil.  How  ruinous  such  an  assertion  may 
eventually  prove  in  the  cases  of  old  and  aban- 
doned claims  is  quite  manifest,  as  it  must  apply 
in  all  cases  where  the  same  land  is  covered  by 
different  grants;  the  oldest  will  of  course  be 
the  better  title,  unless  the  younger  grantee  can 
show  that  the  land  had  been  denounced,  and  the 
first  grant  revoked  by  the  authority  that  made 
it.  When  such  a  case  is  presented,  and  we  are 
called  on  to  consider  this  doctrine  of  a  "de- 
nouncement," I  wish  to  be  free  to  do  so,  un- 
affected by  previous  assertions  and  dicta  in 
cases  that  did  not  involve  the  question,  and  in 
which  it  was  pever  considered  by  me. 
la*]  "That  the  FtOmont  case  did  not  involve 
the  doctrine  is  manifest;  it  was  a  floating 
claim  for  60.000  arpents  of  land,  subject  to  he 
located  by  selection  and  survey  in  any  part  of 
a  large  section  of  country  bounded  by  rivers 
and  mountains;  and  the  opinion  of  this  court 
was,  that  Alvarado  took,  and  Col.  Fremont 
held,  as  assignee  of  Alvarado,  a  pervading  in- 
terest in  the  entire  section  of  country,  and  that 
the  land  might  be  taken  any^vhere  within  it,  so 
that  the  rights  of  others  were  not  disturl>ed. 
Tlie  rule  is,  so  far  as  I  know,  throughout  the 
former  dominions  of  Spain  on  this  continent, 
where  donations  of  land  have  been  made  for  the 
purpose  of  cultivation  or  pasturage,  and  where 
the  donations  imposed  the  condition  that  the 
grantee  should  occupy  and  cultivate  the  land, 
and  he  failed  to  do  so  or  abandoned  it,  that  the 
claim  under  it  was  defeated. 

It  is  assumed  that  the  FrC-mont  claim  stood 
on  the  footing  of  that  of  General  Greene,  for 
26,000  acres  derived  from  North  Carolina,  to  be 
located  and  surveyed  within  the  military  dis- 
trict by  commissioners  designated  for  that  pur- 
pose. 

General  Greene's  grant,  in  efTcct,  was  a  float- 
ing claim,  just  such  an  interest  in  the  lands  as 
was  reserved  for  the  officers  and  soldiers  of  the 
North  Carolina  line,  by  virtue  of  warrants  is- 


sued  to  them,  and  which  might  be  located  in 'a 
land  office  in  any  part  of  the  military  district. 
This  is  the  doctrine  held  by  the  courts  of  Ten- 
nessee, where  the  land  lies,  in  reference  to  Gen- 
eral Greene's  grant,  and  the  interest  that  war- 
rant holders  had  in  common  with  General 
Greene,  as  will  be  seen  by  the  case  of  Neal  ▼.  E. 
T.  College,  6  Yerg.  190. 

General  Greene  acquired  no  specific  land;  he 
acquired  by  the  Act  of  Legislature  a  promise 
of  the  specified  quantity,  to  be  ascertained  by  a 
subsequent  survey  and  allotment.  And  this 
was  the  condition  of  the  Fremont  title,  as  this 
court  decided. 

Now,  how  was  i^  possible  for  anyone  to  ap- 
ply to  a  Mexican  governor,  and  adc  for  AI- 
varado's  land,  because  be  did  not  inhabit  or 
cultivate  it,  or  because  he  had  attandoned  itT 
He  never  had  any  land;  he  only  had  a  promise 
of  land,  or  a  common  interest  in  a  large  tract  of 
country;  and  the  idea  of  anyone  denouncing  a 
holder  of  this  floating  claim,  and  asking  for  the 
particular  land  it  covered,  would  have  been  un- 
meaning and  idle. 

The  Fremont  case,  therefore,  furnished  no 
grounds  for  raising  or  deciding  the  question  of 
denouncement,  and  the  repeal  of  the  first  grant 
and  of  regrant  to  another.  What  is  now  claimed 
for  the  opinion  in  that  case,  as  part  of  the 
court's  legitimate  decision,  can  only  be  treated 
as  an  assertion,  and  as  part  of  the  reasoning  of 
the  court  in  coming  to  a  conclusion  on  other 
questions  involved  in  the  controversy. 

Cases  of  denouncement  in  advance  of  a  second 
grant  for  the  *same  land  are  unknown  in  [*1S 
California,  so  far  as  we  are  advised;  and  the 
result  of  holding  this  proceeding  necessary  be- 
fore a  second  grant  could  be  made  (although 
no  survey  of  the  first  had  been  secured,  nor  any 
possession  taken),  must  result  in  the  conclusion 
that  among  several  concessions  for  the  same 
land,  the  oldest  will  hold  it;  and  those  in  poa- 
session  under  younger  grants  must  yield  the 
possession.  This  is  the  common  law  doctrine 
on  which  the  Fremont  case  is  supposed  to  have 
been  decided.  But  is  this  the  true  rule  as  re- 
gards double  grants,  according  to  the  Spanish 
law,  as  administered  in  countries  formerly 
owned  and  governed  by  Spain? 

The  law  has  been  established  in  Louisiana 
for  nearly  forty  years,  that  where  the  Spanish 
authorities  have  granted  the  same  land  twice, 
and  the  younger  grantee  has  taken  possession 
and  performed  the  conditions  of  inhabitation 
and  cultivation,  he  is  entitled  to  hold  the  land; 
and  this  was  held  in  contests  between  the  first 
and  second  grantees,  and  in  cases  where  no  de- 
nouncement had  been  made  in  favor  of  the 
younger  grantee. 

Boissier  et  al.  v.  Metayer,  6  Mar.  678  (1818) ; 
Gonsoulin's  Heirs  v.  Brashear,  6  Mar.  N.  S.  33 ; 
Baker  v.  Thomas,  4  La.  414;  Broussard  v.  Gon- 
soulin,  12  Rob.  I. 

The  correctness  of  these  decisions  I  have 
never  doubted,  and  which  have  been  substan- 
tially followed  by  this  court,  when  it  held,  as  it 
has  often  done,  that  a  concession  or  first  decree 
for  land,  over  which  no  ownership  was  exer- 
cised or  possession  taken  during  the  existence 
of  the  Spanish  government,  was  inoperative,  and 
imposed  no  obligation  on  the  United  States  to 
confirm  the  title.  It  was  so  held  in  the  case  of 
The  United  States  t.  Boisdor«,  U  How.  M; 
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vltich  has  been  followed  in  various  otber  cases 
■bee. 

With  this  explanation,  I  concur  in  the  aflimi- 
anoe  of  the  judgment. 


I  concur. 
(Signed) 


A.  Campbell. 


iii.  Justice  Daniel,  dissenting: 

I  am  unable  to  concur  in  the  decision  of  the 
court  in  this  case. 

Waiving,  in  its  consideration,  every  exception 
to  the  proofs  of  the  naturalization  of  the  ap- 
pellee, and  those  also  taken  to  the  locality  of 
the  subject  claimed  by  him  as  being  forbidden 
territory,  there  are  other  grounds  of  objection 
which  appear  to  be  conclusive  against  the  pre- 
tensions of  the  appellee. 

This  was  an  application  to  the  Board  of  Com- 
missioners, for  the  conlirmation  of  a  grant  or 
title  alleged  to  have  been  mode  to  the  appellee 
by  the  Mexican  government,  anterior  to  the  ces- 
H*]  sion  of  'California  to  the  United  States. 
To  entitle  the  applicant  to  such  confirmation,  it 
was  indispensable  for  him  to  show  that  he  de- 
cupled such  a  position  with  respect  to  the  Mex- 
ican government  as  would  have  enabled  him  to 
perfect  his  title,  had  there  been  no  relinquish- 
ment of  the  sovereignty  of  the  country  by  the 
granting  power.  It  cannot  be  denied  that  a 
necessary  ingredient  in  a  complete  title  under 
the  Mexican  government,  was  the  approbation 
of  the  Departmental  Assembly;  and  the  very 
act  itself  of  the  application  to  the  Commission- 
era  for  a  confirmation  of  title  concedes  the  po- 
sition, that  without  such  an  approval  the  title 
must  be  defective.  1  cannot  concur  with  the 
court  in  thinking  that  the  excuse  offered  for 
not  obtaining  the  approbation  of  the  Depart- 
mental Assembly,  was  a  sufficient  one;  and 
much  less  can  1  supjiose  that,  by  such  an  ex- 
case,  an  indispenKahle  requisite  to  the  comple- 
tion of  titles  could  be  wholly  dispensed  with. 
To  tolerate  such  a  position,  would  render  the 
validity  of  titles  to  any  and  every  extent  de- 
pendent upon  the  ignorance,  the  diligence,  or 
the  corruption  of  persons  interested  in  reduc- 
ing them  to  such  an  attitude  of  uncertainty. 
Erai  should  it  be  admitted  that  there  was  no 
particular  limit  prescribed  as  to  the  time  of 
obtaining  the  sanction  of  the  Departmental  As- 
sembly, and  that  the  appellee  might  liave  been 
excusable  for  omitting  or  failing  in  this  requis- 
ite, for  the  time  being,  still,  the  conclusion  re- 
■ains  unshaken,  that  without  such  approbation, 
there  could,  by  the  law  of  Mexico,  be  no  title. 
If  this  be  true,  the  objection  operates  ft  multo 
fertiori,  if  it  be  shown  that  not  only  tvas  that 
reqpiiaite  of  approbation  wanted,  but  that  its 
obtention  was,  by  the  conduct  of  the  appellee 
himself,  rendered  impossible;  and  under  this 
aspect  of  the  case  is  presented  the  stronger 
ground  upon  which  the  claim  of  the  appellee 
•lionld  have  been  condemned  and  rejected.  This 
is  an  application  for  the  confirmation  of  a 
graot  or  title  alleged  to  have  been  made  by  the 
Mexican  government  to  the  appellee,  as  one  of 
the  citizens  of  the  Ihlexican  Republic. 

In  order  to  have  invested  the  appellee  with 
sny  right  as  derived  from  that  Republic,  had 
its  sovereignty  over  the  country  remained  un- 
eUuged,  he  surely  would  have  been  bound  to 
show  the  continuati(»  of  bis  allegiance  to  that 
IS  I,.ed. 


Republic,  and  the  maintenance  of  those  rela- 
tions, and  the  fulfillment  of  tboHo  duties,  in 
the  existence  of  which  the  bounty  of  the  State 
to  him  had  its  origin  and  motive;  at  all  events, 
he  would  be  compelled  to  show  liimself  ex- 
empt from  the  violation  of  the  mos^  sacred  ob- 
ligations which  any  citizen  or  subject  can  sus- 
tain to  that  country  and  government  to  which 
his  allegiance  is  owing.  Should  he  violate 
such  obligation,  and  become  a  rebel  or  traitor 
to  that  government,  he  not  only  can  have  no 
merits  in  the  view  of  that  government, 
'but  he  becomes  obnoxious  to  the  forfeit-  [*1S 
ure  of  both  property  and  life. 

'  In  this  case,  the  appellee  seeks  the  confirma- 
tion of  a  claim  derived  confessedly  from  the 
Republic  of  Mexico;  at  the  same  time,  by  his 
own  showing,  and  by  the  testimony  of  others, 
it  is  established,  undeniably,  tliat  before  his  ti- 
tle was  perfected,  he  became  a  rebel  against 
tliat  Republic,  and  made  every  exertion  for  its 
destruction.  Nay,  this  case  exhibits  the  incon- 
sistency of  urging  a  right  founded  on  duties 
sustained  to  the  Mexican  Republic,  with  tho 
assumption  at  the  same  time  of  merit  deduced 
from  the  admitted  facts  of  hostility  and  faith- 
lessness to  that  government.  The  appellee  can 
have  no  rights  to  be  claimed  from  or  through 
the  Mexican  government,  to  which  he  became 
an  open  enemy.  By  his  conduct  he  completely 
abrogated  every  such  riglit,  and  became,  as  re- 
specto  tliat  government,  punishable  as  a  state 
criminal;  and  thus  not  only  failed  to  obtain 
that  sanction  without  which  his  title  was  de- 
fective, viz.:  the  approbation  of  the  Depart- 
mental Assembly  of  Mexico,  but  by  his  own 
voluntary  conduct,  rendered  its  procurement, 
upon  every  principle  of  public  law,  public  or 
political  policy  or  necessity,  or  of  private  mor- 
ality, alt<^ther  impossible. 

VVere  the  appellee  urging  a  claim  as  one  de- 
duced from  the  government  of  the  United 
States,  and  originating  in  services  rendered  to 
them,  he  might  then  plead  his  merits  with 
reference  to  this  government  in  support  of  his 
title;  but  he  is  claiming  a  title  from  Mexico 
under  the  stress  of  Mexican  laws;  and  he 
proves  that  by  tliose  laws,  as  they  would  be 
under  like  circumstances  by  the  laws  of  every 
country — by  the  first  of  all  laws,  that  of  self- 
preservation — his  pretensions  must  be  repudi- 
ated and  condemn^.  Strange  as  it  may  be,  we 
have  heard  it  earnestly  pressed  as  commending 
this  claim  to  the  favorable  consideration  of 
this  court,  that  the  appellee,  after  obtaining 
his  incipient  grant  as  a  Mexican  citizen,  and 
upon  the  foundation  and  principles  of  duty  to 
Mexico,  deserted  that  country  when  in  flagrant 
war  with  an  enemy,  and  contributed  his  ut- 
most exertions  for  her  conquest  by  tliat  enemy. 
Were  the  pretensions  of  the  appellee  based  up- 
on services  rendered  to  the  United  States,  and 
were  the  origin  and  character  of  these  preten- 
sions to  be  sought  for  in  the  bounty  and  power 
of  the  United  States,  there  might  be  consisten- 
cy and  integrity  in  this  argument;  but  so  far 
is  this  from  being  true  as  to  the  origin  and  nat- 
ure of  these  pretensions,  it  is  shown  that  these 
had  their  origin  in  that  bounty  which  he  has 
forfeited,  and  under  those  obligations  which 
were  binding  upon  the  appellee,  and  which  he 
has  deserted  and  betrayed.  The  only  obliga- 
tions  sustained  by  the  United  States  to  the 
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citizens  of  Mexico  are  those  which,  by  their 
substitution  for  the  government  of  Mexico, 
16*]  'the  former  Imve  by  express  stipulation 
or  by  necessary  implication  assumed. 

The  appellee,  then,  having  unquestionably 
forfeited  every  pretension  of  right  as  against 
Mexico,  deserted  and  assailed  by  him,  the  Unit- 
ed States,  aa  the  successors  to  the  sovereignty 
of  Mexico,  can  sustain  no  obligation  with  re- 
spect to  him  in  connection  with  this  claim.  I 
think  therefore  that  the  decision  of  the  court 
below  should  I>e  reversed,  and  petition  of  the 
appellee  dismissed. 

Decree  of  District  Court  affirmed. 


RICHARD  R.  SESSIONS,  Daniel  H.  Sessions 

aod  Sanford  C.  Faulkner,  Appellants, 

▼. 

JOHN  M.  PINTARD. 

(See  S.  C.  18  How.  100-109.) 

Sureties  on  appeal  liable  for  the  amount  of  de- 
cree appealed  from. 

The  auretles  upon  an  appeal  bond,  the  Appeal  be- 
ing from  a  decree,  for  which  land  was  held  as  secur- 
ity, are  liable  for  the  amount  of  the  decree  appealed 
from,  deducting  tbrrefrom  the  proceeds  of  the  land 
when  sold. 

They  are  not  entitled  to  a  credit  on  the  Jadcment 
on  tbeir  bond,  of  the  proceeds  of  such  sale,  to  lessen 
their  liability. 

Argued  Dec.  24,  1855.    Decided  Feb.  12,  1866. 

APPKAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Ar- 
kansas. 

The  case  is  stated  by  the  court. 

Mr.  Albert  Pike,  for  the  appellants; 

This  suit  grows  out  of  the  case  of  Thredgill 
y.  Pintard,  decided  in  this  court. 

See  12  How.  24. 

The  question  in  the  case  may  be  briefly  stated 
thus :  Where,  in  a  suit  to  enforce  a  lien  on  land 
for  the  purchase  money  due  the  vendor,  there 
is  a  decree  ascertaining  the  amount  due  by  the 
vendee,  and  recognizing  the  lien  and  ordering 
payment  or  sale  of  the  land,  and  on  appeal 
from  this  decree,  sureties  enter  into  a  bond 
conditioned  to  prosecute  the  appeal  with  effect 
and  make  good  all  damages  and  costs,  how 
far  does  the  land  stand  as  their  security?  If, 
when  it  is  sold,  the  amount  decreed  with  inter- 
est is  more  than  the  penalty  of  their  bond,  and 
the  land  sells  for  less  than  the  penalty,  in  what 
way  are  the  proceeds  to  be  applied?  Shall 
they  be  credited  upon  the  aggregate  of  the  de- 
cree, perhaps  leaving  the  sureties  to  pay  the 
whole  penalty,  or  against  the  penalty  or  pro- 
portionally against  the  penalty  and  the  excess 
over  it! 

The  first  condition  of  the  bond,  to  prosecute 
with  effect,  was  satisfied  when  the  appeal  was 
entered. 

Hobart  v.  Hilliard,  11  Pick.  144. 

Bait  are  to  be  considered  by  act  of  law  to  all 
intents  and  purposes  sureties  (Rathbone  v. 
Warren,  10  Johns.  595),  and  are  not  to  be 
held  beyond  the  precise  terms  of  their  agree- 
ment. 

Ludlow  ▼.  Simond,  2  Cai.  Cas.  30. 
»98 


The  right  of  subrogation  of  a  surety,  payinf 
a  debt  for  his  principal,  is  founded,  not  on  any- 
thing expressed  in  the  contract,  but  on  prind- 
pies  of  natural  justice. 

Union  Bank  of  Mainland  v.  Edwards,  1  GiU. 
&  J.  .353;  Dorshcimer  v.  Bucher,  7  S.  &  R.  •; 
McCall  T.  Lenox,  9  S.  &  R.  309;  Glaaon  ▼. 
Morris,  10  Johns.  624;  Waddington  v.  Vreden- 
bergh,  2  Johns.  Cas.  227;  King  v.  Baldwin,  2 
Johns.  Ch.  654. 

The  general  principle  that  relief  by  subrogt- 
tion  is  never  extended  to  a  surety  except  upow 
the  assumption  that  the  creditor's  debt  naa 
been  paid,  or  is  to  be  fully  paid,  is  expressly 
put  upon  the  ground  that  his  further  detention 
of  the  security  or  fund,  must  be  against  equity 
and  good  conscience. 

Union  Bank  v.  Edwards,  1  Oill.  &  J.  365. 

Messrs.  J.  J.  Crittenden,  J.  H.  Carliale  and 
S.  H.  Hemstead  for  the  appellee. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  Eastern  District  of  Arkansas. 

Pintard,  on  the  10th  of  April,  1847,  obtained 
a  decree  against  Archibald  Goodloe  for  $10,522, 
with  ten  per  cent,  interest  per  annum  on  the 
amount  decreed.  There  was  also  an  order  that 
a  certain  tract  of  land  should  be  sold,  and  the 
proceeds  applied  to  the  payment  of  the  decree. 

An  appeal  was  taken  from  this  decree  to  this 
court,  by  which  the  decree  was  affirmed.  On 
the  20th  of  February,  1852,  Pintard  commenced 
an  action  against  SMsions  and  others  on  the  ap- 
peal bond,  and  at  April  Term,  1863,  obtained 
a  judgment  on  the  bond  for  the  penalty  there- 
of, amounting  to  the  sum  of  $12,000. 

At  the  same  time,  Pintard  procured  an  order 
for  the  sale  of  the  land  specified  in  the  decree, 
which  was  sold  on  the  15th  of  November,  1852, 
for  the  sum  of  $8,025,  which,  after  paying  th« 
expense  of  the  sale,  left  a  balance  of  $7,625  at 
a  credit  on  said  decree,  as  of  the  16th  of  No 
vember,  1852.  The  interest,  with  the  sum  de- 
creed, up  to  that  period,  amounted  to  $16,877. 
The  proceeds  of  the  sale  of  the  land  being  de- 
ducted from  this  siun,  leaves  a  balance  on  Um 
decree  of  $8,912,  with  interest  from  the  17tk 
day  of  April,  1853.  The  interest  on  this  sum, 
up  to  the  time  judgment  was  rendered  on  ths 
appeal  bond,  makes  the  sum  of  $9,283  as  the 
amount  to  be  collected  on  the  judgment. 

An  execution  was  issued  on  the  judgment 
the  14th  of  May,  1863,  for  $12,000,  with  an  in- 
dorsement of  a  credit  of  $2,717.  This  execu- 
tion was  levied  on  a  number  of  slaves,  of  the 
value  of  $12,000,  as  the  property  of  Sessiona, 
the  defendant.  A  delivery  bond  was  taken  for 
the  slaves  with  Daniel  H.  Sessions  as  security; 
but  the  slaves  not  being  delivered  on  the  day 
of  the  sale,  an  execution  was  issued  againat 
principal  and  surety  on  the  delivery  bond. 

At  this  stage  of  the  proceedings,  a  bill  was 
filed  by  the  appellants,  complaining  that  the 
distribution  which  had  been  made  *of  [*108 
the  proceeds  of  the  sale  of  the  land  was  inequit- 
able, and  that  such  proceeds  should  be  credited 
on  the  judgment  entered  upon  the  appeal  bond, 
pro  rata,  and  not  exclusively  on  the  decree; 
and  the  complainants  pray  that  Pintard  may  be 
decreed  to  enter  a  credit  upon  the  judgment 
as  aforesaid,  as  of  its  date,  for  the  sum  o/ 
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15.323.35;  ftnd  that  a  perpetual  injunction 
might  be  granted  to  prevent  him  from  collect- 
ing any  more  than  the  residue  of  the  judgment, 
after  deducting  the  above  sum. 

A  temporary  injunction  was  granted,  Pin- 
tard  filed  his  answer,  and  upon  the  final  hear- 
ing, the  injunction  was  dissolved  and  the  bill 
dismissed,  at  the  costs  of  the  complainants. 
From  this  decree  an  appeal  was  taken,  and 
Uut  brings  the  case  before  us. 

The  complainants  in  their  bill  allege  no  fraud 
nor  mistake,  as  a  ground  of  relief.  They  claim 
that  the  money  received  under  the  decree  for 
the  sale  of  the  land  shall  be  applied,  pro  rata, 
in  the  discbarge  of  the  judgment  against  them, 
tod  the  balance  of  the  decree  wUch  remains 
after  deducting  the  judgment.  This  would 
give  to  them  a  credit  on  the  judgment  of 
$5,724 ;  and  that  Fintard,  in  claiming  the  whole 
amount  of  the  judgment,  seeks  to  recover  from 
than  $3,508.99  more  than  in  equity  he  is  en- 
titled to. 

This  claim  of  the  appellants  rests  upon  the 
ground  that  there  was  a  lien  on  the  land  sold 
by  the  original  decree,  which  operated  as  an 
indncement  to  them  to  become  sureties  on  the 
appeal  bond.  The  land,  by  the  original  decree, 
was  directed  to  be  sold;  consequently,  the  pro- 
ceeds of  the  sale  could  be  applied  only  in  dis- 
charge of  the  decree.  On  what  ground  could 
the  appellants  claim  a  pro  rata  distribution  of 
this  lundT  They  were  bound  to  the  extent  of 
tlie  penalty  of  their  bond,  on  which  a  judg- 
ment was  entered.  They  had  a  direct  inter- 
est in  the  application  of  the  proceeds  of  the 
land  to  the  payment  of  the  original  decree, 
including  the  interest  and  costs;  and  so  much 
as  such  payment  reduced  the  original  decree 
below  the  amoimt  of  the  judgment  against 
them,  they  were  entitled  to  a  credit  on  the 
jndgment.  The  judgment  has  been  so  made, 
and  the  credit  entered,  and  beyond  this  they 
have  no  claim,  either  equitable  or  legal. 

In  the  argument,  a  subrogation  of  the  land 
or  its  proceeds,  for  the  benefit  of  complainants, 
i*  urged;  but  on  what  known  principle  of 
equity  does  not  satisfactorily  appear.  Had  the 
appellants  paid  the  decree  in  full  they  might 
have  claimed  a  control  over  the  land  decreed 
to  be  sold,  or  its  proceeds.  They  made  no  pay- 
ment, but  assert  a  general  equity  to  have  the 
fund  applied,  pro  rata,  on  their  judgment. 
This  would  leave  a  large  amount  of  the  origi- 
nal decree  unsatisfied.  On  what  ground  could 
Piatard  be  subjected  to  such  a  lossT  He  looked 
10**]  to  the  land  and  'the  surety  on  the  ap- 
peal biand,  which  more  than  covered  his  decree, 
•■eluding  interest  and  coats. 

The  condition  of  the  appeal  bond  was,  for 
the  prosecution  of  said  appeal  to  effect,  and  to 
answer  all  damages  and  costs,  if  there  should 
be  a  failure  to  make  the  plea  good  in  the  Su- 
preme Court.  There  was  a  failure  to  do  this, 
and  the  penalty  of  the  bond  was  incurred. 
Whatever  hardship  may  be  in  this  case  is  coni- 
■>on  to  all  sureties  who  incur  responsibility 
aad  have  money  to  pay.  Beyond  that  of  a 
faithful  application  of  the  proceeds  of  the  land 
in  payment  of  the  decree,  the  appellants  have 
no  equity.  They  cannot  place  themselves  In 
the  relation  of  two  creditors  having  claims  on 
a  common  fund,  which  may  be  distributed  pro 
rata  between  them.  Fintard  has  a  claim  on 
U  li.  ed. 


l)oth  funds;  first  on  the  proceeds  of  the  land, 
and  second,  on  the  judgment  entered  on  the  ap- 
peal bond  for  the  satisfaction  of  the  original 
decree. 

The  decree  of  the  Circuit  Court  is  affirmed, 
with  costs. 

Aflfg  Hemp.  678. 


THE    UNITED    STATES,    TTse    of    JAMES 
MACKEY  et  al..  Plaintiffs  in  Error, 

V. 

RICHARD  S,  COX. 

(See  S.  C.  18  How.  100-106.) 

Administration  bond,  surety  thereon  not  liable 
for  money  coming  into  liis  principal's  hands 
as  agent  of  other  administrators — the  Chero- 
kee's a  domestic  territory — Agent  of  Chero- 
kee administrators  can  receive  and  receipt 
for  moneys  in  District  of  Columbia. 

Wbere  one  was  authorized  bjr  power  ot  attorney 
from  administrators  of  a  deceased  member  of  the 
Cherokee  Nation,  to  settle  with  the  United  States 
for  moneys  due  the  deceased,  and  receipt  for  the 
same,  and  the  Treasury  Department  refused  to  pay 
him  under  the  power  of  attorney,  and  required  nlm 
to  take  out  letters  of  administration,  which  ha 
did  In  the  District  of  Columbia,  and  received 
the  moneys,  and  then,  under  the  power  of  attorney 
as  agent  of  the  administrator,  executed  a  receipt 
to  himself  as  administrator,  for  the  moneys.  Ileld, 
that  a  surety  on  bis  administration  bond  was  not 
liable  for  sucb  moneys. 

The  money  went  Into  the  hands  of  the  agent  of 
the  administrators,  and  It  would  add  to  the  condi- 
tion of  the  administration  bond  to  bold  the  surety 
responsible  for  Its  safe  transmission. 

The  Cherokee  people  are  within  our  jurisdiction, 
and  bear.  In  some  respects,  the  relation  to  oar  gov- 
ernment as  a  terrKonr  did  under  the  ordinance  ot 
1787.    It  Is  not  a  forrlgn,  but  domestic  territory. 

Under  the  Act  of  24th  of  June,  1812,  authorizing 
administrators  appointed  in  a  territory  to  sue  In 
the  District  of  C:olumbla,  the  moneys  might  and 
should  have  been  paid  to  tbe  attorney  tn  tact  of 
the  admlnlBtrators. 

The  Cherokee  letters  of  administration  were 
valid,  and  tbe  agent  of  the  administrators  coald 
receive  and  receipt  for  tbe  money  In  tbe  District  of 
Columbia. 

Argued  Dec.  24,  1855.    Decided  Jan.  14,  1856. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia,  holden 
in  and  for  the  County  of  Washington. 
The  case  is  stated  by  the  court. 
Messrs.  Walter  Cox  and  Samnel  Chilton  for 
plaintiff  in  error. 

Messrs.  J.  M.  Carlisle  and  JOKph  H.  Bradley 
for  appellee. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
for  the  District  of  Columbia. 

The  action  was  brought  against  the  defend- 
ant as  surety  in  the  administration  bond  of 
Austin  H.  Raines,  administrator  of  Samuel 
Mackey,  late  of  the  Cherokee  Nation. 

Raines  received  from  James  Mackey,  Joseph 
Talley  and  Preston  T.  Mackey,  as  administra- 
tors of  Samuel  Mackey,  deceased,  a  power  of 
attorney  for  them  and  in  their  names  to  peti- 


NOTE. — Indians,  status  of.  Amenable  to  what 
laws.  Rights  Of.  What  courts  have  jurisdiction 
over,  rower  of  ConticBs  over — See  note  to  Wor- 
cester T.  Georgia,  8  L.  ed.  U.  S.  484. 
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tion  the  Congress  of  the  United  States  to  set- 
tle and  relpase  the  claim  of  the  United  States 
against  the  said  Samuel  Mackey,  deceased,  as 
principal,  and  Jolm  Drennor,  Lewis  Evans  and 
Hire  T.  Wilson,  as  securities;  and  after  the 
101*]  passage  of  any  law  in  relation  *to  said 
claim  by  Congress,  to  receive  all  moneys  that 
may  be  due  the  estate  of  the  said  Mackey,  de- 
ceased, from  the  Treasurer  of  the  United  States, 
and  full  receipts,  acquittances  and  relinquish- 
ments thereof  to  make  in  their  name;  and  fur- 
ther, to  adjust  and  settle  with  the  Treasurer  of 
the  United  States,  or  other  officers  of  the  gov- 
ernment, all  other  claims  of  said  Mackey 
against  the  United  States,  and  to  receive  all 
moneys  due  from  the  United  States  to  said 
Mackey  on  any  account  whatever. 

Raines  came  to  Washington  and  procured  a 
settlement  of  the  accounts  between  the  gov- 
ernment and  Samuel  Mackey,  deceased;  but 
the  Treasury  Department  refused  to  pay  him 
the  balance  due  Mackey  upon  the  power  of  at- 
torney, and  required  him  to  take  out  letters  of 
administration.  He  thereupon  applied  to  the 
Orphans'  Court  of  the  County  of  Washington, 
in  the  District  of  Columbia,  for  letters  of  ad- 
ministration, which  were  granted  upon  his  exe- 
cuting bond,  with  the  defendant  and  James 
Reeside  as  sureties.  He  then  received  from 
the  Treasury  the  sum  of  $10,513.03,  out  of 
which  he  paid  the  expense  of  administration, 
and  for  the  balance  he  executed  the  following 
receipt: 

.  "7th  July,  1841.  Received  of  Austin  J. 
Raines,  administrator  of  Samuel  Mackey,  de- 
ceased, the  sum  of  ten  thousand  five  hundred 
and  thirteen  dollars  and  five  cents,  being  the 
•mount  due  to  the  representatives  next  of  kin 
and  distributees  of  said  Samuel  Mackey,  from 
said  administrator. 

(Signed)  James  Mackey, 

Joseph  Talley, 
Preston  T.  Mackey. 
By  their  attorney  in  fact  A.  J.  Raines." 

Reeside,  the  co-obligor  in  the  administration 
bond,  having  died  several  years  ago,  the  proc- 
ess was  served  only  on  the  defendant. 

The  declaration  contained  several  counts, 
stating  that  the  said  Samuel  Mackey  died  in- 
testate, leaving  Sarah  Mackey,  his  widow,  and 
James  Mackey,  Preston  T.  Mackey,  William 
Mackey,  George  Mackey,  Nancy  Talley,  wife  of 
Joseph  Talley,  and  Oorine  Afackey,  all  being 
citizens  of  the  Cherokee  Nation,  and  that,  by 
the  laws  of  the  said  Cherokee  Nation,  the  widow 
and  children  were  distributees  of  the  deceased. 

Tlie  defendant  filed  a  general  plea  of  per- 
formance, on  which  issue  was  joined. 

On  the  trial  before  the  jury,  among  other 
prayers  for  instruction,  was  tlie  following:  "If 
the  jury  find  from  the  evidence  that  Austin  J. 
Raines,  a?  administrator  of  Samuel  Mackey, 
deceased,  received  from  the  Treasury  of  the 
United  SUtes  the  sum  of  .$10,513.05,  and  after 
deducting  the  expenses  of  administration  there 
remained  in  his  hands  the  clear  sum  of  $10,- 
102*]  505.20J,  "and  no  debts  of  said  deceased 
are  shown  payable  by  said  administrator;  and 
James  Maekey.  .Joseph  Talley,  and  Preston  T. 
Mackey  were  the  original  administrators  of 
said  Samuel  Mackey,  under  the  laws  of  the 
Cherokee  Nation,  the  '  burden  of  proof  is  on 
S0» 


the  defendant  to  show  that  said  Raines  paid 
said  sum  of  $10,605,201  to  said  James  Mackey, 
Joseph  Talley,  and  Preston  T.  Mackey,  or  the 
sunivors  of  them;  and  although  the  jury  may 
find  that  the  paper  offered  in  evidence,  pur- 
porting to  be  a  power  of  attorney  from  said 
James  Mackey,  Joseph  Talley  and  Preston  T. 
Mackey  to  said  Raines  is  genuine,  yet  the  said 
Raines  had  no  authority  to  receipt  for  8«id 
parties  by  himself,  as  their  attorney  in  fact,  to 
himself  as  administrator,  and  that  such  receipt 
is  not  a  payment  by  him  as  administrator  of 
said  parties;  and  unless  such  payment  b« 
proved  otherwise  than  by  such  receipt,  the 
said  Raines  has  not  performed  the  condition  of 
this  bond  as  administrator  of  Samuel  Mackey, 
and  the  said  defendant  is  liable  in  this  action 
to  the  said  James  Mackey,  Joseph  Talley  and 
Preston  T.  Mackey,  or  the  survivors  of  them, 
for  the  said  sum  of  $10,505.20},  with  interest 
thereon  from  the  date  when  the  same  was  re- 
ceived;" which  instruction  was  refused,  and  to 
which  an  exception  was  taken. 

Tliere  were  other  exceptions,  but  this  one 
presents  the  material  points  in  the  case. 

By  the  Treaty  made  between  the  United 
States  and  the  Cherokee  Nation,  dated  March 
14,  1835,  in  article  5,  the  United  States  cov- 
enanted and  agreed  that  "the  lands  ceded  to 
the  Cherokee  Nation  in  the  foregoing  article 
shall,  in  no  future  time,  without  their  consent, 
be  included  within  the  territorial  limita  or  ju- 
risdiction of  any  state  or  territory.  But  they 
shall  secure  to  the  Cherokee  Nation  the  right 
of  their  national  councils  to  make  and  carry 
into  effect  all  such  laws  as  they  may  deem 
necessary  for  the  government  and  protection 
of  the  persons  and  property  within  their  own 
country,  belonging  to  their  people,  or  such 
persons  as  have  connected  themselves  with 
them:  provided  always,  that  they  shall  not  be 
inconsistent  with  the  Constitution  of  the  United 
States,  and  such  Acts  of  Congress  as  have  been 
or  may  be  passed  regulating  trade  and  inter- 
course with  the  Indians,"  etc. 

The  Cherokees  are  governed  by  their  own 
laws.  As  a  people,  they  are  more  advanced  in 
civilization  than  .the  other  Indian  tribes,  with 
the  exception,  perhaps,  of  the  Choctaws.  By 
the  national  council  their  laws  are  enacted,  ap- 
proved by  their  executive,  and  carried  into  ef- 
fect through  an  organized  judiciary.  Under 
a  law  "relative  to  estates  and  administrators," 
letters  of  administration  were  granted  to  the 
persons  above  named  on  the  estate  of  Samuel 
Mackey,  deceased,  by  the  Probate  Couit,  with 
*a8  much  regularity  and  responsihilitie.4  [*I0S 
as  letters  of  administration  are  granted  by  the 
state  courts  of  the  Union. 

This  organi^'ation  is  not  only  under  the  sanc- 
tion of  the  general  government,  but  it  guar- 
antees their  independence,  subject  to  the  re- 
striction that  their  laws  shall  be  consistent 
with  the  Constitution  of  the  United  States,  and 
Acts  of  Congress  which  regulate  trade  and  in- 
tercourse with  the  Indians.  And  whenever  Con- 
gress shall  make  provision  on  the  subject,  the 
Cherokee  Nation  shall  be  entitled  to  a  delegate 
in  the  national  l./egislature. 

It  is  refreshing  to  sec  the  surviving  remnants 

of  the  races  which  once  inhabited  and  roamed 

over  this  vast  country  as  their  hunting  grounds, 

and  as  the  undisputed  proprietors  of  the  soil, 

^  18  How. 
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cxehanging  their  erratic  habits  for  the  bless- 
ings of  civilization. 

A  question  has  been  suggpstort  wh(>(lior  tlic 
Cherokee  people  should  lie  considered  and  trout- 
ed  as  a  foreign  state  or  territory.  The  fact 
that  they  arc  under  the  Constitution  of  the 
Union,  and  subject  to  Acts  of  Congress  regu- 
lating trade,  it  is  a  suflicient  answer  to  the  sug- 
l^stion.  They  are  not  only  within  our  juris- 
diction, but  th^  faith  of  the  nation  is  pledged 
for  their  protection.  In  some  respects  they 
bear  the  same  relation  to  the  federal  govern- 
ment as  a  territory  did  in  its  second  grade  of 
jjovernroent,  under  the  Ordinance  of  1787.  Such 
territory  passed  its  own  laws,  subject  to  the  ap- 
proval of  Congress,  and  its  inhabitants  were 
subject  to  the  Constitution  and  Acts  of  Con- 
grosA.  The  principal  difference  consists  in  the 
fact  that  the  Cherokees  enact  their  own  laws, 
under  the  restriction  stated,  appoint  their  own 
officers,  and  pay  their  own  expenses.  This, 
however,  is  no  reason  why  the  laws  and  pro- 
ceedings of  the  Cherokee  territory,  so  far  as 
relates  to  rights  claimed  under  them,  should 
not  be  placed  upon  the  same  footing  as  other 
territories  in  the  Union.  It  is  not  a  foreign, 
but  a  domestic  territory — a  territory  which 
originated  under  our  Constitution  and  laws. 

By  the  llth  section  of  the  Act  of  24th  of 
June,  1812,  it  is  provided  "that  it  shall  be  law- 
ful for  any  person  or  persons  to  whom  letters 
testamentary  or  of  administration  hath  been  or 
may  hereafter  be  granted,  by  the  proper  au- 
thority in  any  of  the  United  States  or  the  ter- 
ritories thereof,  to  maintain  any  suit  or  action, 
ind  to  prosecute  and  recover  any  claim  in  the 
District  of  Columbia,  in  the  same  manner  as  if 
the  letters  testamentary  or  administration  had 
heen  granted  in  the  District."  Under  this  law 
the  money  due  to  Mackcy  might  have  been 
paid,  and,  indeed,  should  have  been  paid,  to 
Raines,  the  attorney  in  fact  of  the  administrat- 
ors of  Mackey.  lint,  through  abundant  cau- 
tion, letters  of  administration  were  required  to 
be  taken  out  in  this  District,  as  a  prerequisite 
to  the  payment  of  the  money  by  the  Treasury 
Department. 

104*]  *Xo  question  could  arise  as  the  validi- 
ty of  the  Cherokee  law  under  which  letters  of 
administration  were  granted  on  the  estate  of 
Uackey,  and  as  the  power  of  attorney  given  by 
the  administrators  to  Raines  seems  to  have 
been  duly  authenticated  and  proved,  a  payment 
to  the  administrator,  by  the  government,  would 
have  been  a  legal  payment.  The  Cherokee  coun- 
try, we  think,  may  be  considered  a  territory  of 
the  Uaited  States,  within  the  Act  of  1812.  In 
no  respect  can  it  be  considered,  a  foreign  state 
or  territory,  as  it  is  within  our  jurisdiction  and 
■ubject  to  our  laws. 

Although  an  executor  or  administrator  can- 
not lue  in  a  foreign  court,  in  virtue  of  his  orig- 
inal letters  of  administration,  yet  he  may  law- 
fully, under  that  administration,  receive  a  debt 
voluntarily  paid  in  any  other  state.  Stevens  v. 
Gaylord,  11  Mass.  25(i.  In  Doolittle  v.  Lewis, 
7  Johns.  Ch.  49.  Chancellor  Kent  held,  that  a 
volnntary  payment  to  a  foreign  executor  or 
administrator  was  a  good  discharge  of  the  debt. 
Shultz  v.  Pulvcr,  3  Paige,  182;  Hooker  01m- 
•tead,  6  Pick.  481. 

This  suit  is  brought  in  the  name  of  the  sur- 
Tiring  administrators  of  Mackey  and  of  the  dis- 


tributces.  Regularly,  an  action  by  the  distrib- 
utees could  not  be  sustained,  unless  an  appli- 
cation had  been  made  to  the  Orphans'  Court  in 
this  District  to  order  a  distribution,  and  au- 
thorim;  or  direct  the  administrator,  Raines,  to 
[>ay  the  same.  This  administration  being  ancil- 
lary to  tliat  of  the  domicil  of  the  deceased,  the 
distribution  would  be  governed  By  the  law  of 
the  domicil. 

There  appears  to  have  been  no  creditors  of 
the  estate  of  Mackey  in  the  District  of  Colum- 
bia, and  letters  of  administration  were  obtained 
here,  as  necessary  under  the  decision  of  the 
Treasury  Department.  This  object  being  ac- 
complisliod,  and  the  costs  of  the  administration 
paid,  Raines,  as  agent  of  the  administrators  of 
the  domicil,  receipted  for  the  money  in  their 
behalf,  under  the  power  of  attorney  from  the 
administrators.  And  the  question  arises,  wheth- 
er this  discharges  the  defendant  as  surety  on 
the  administration  bond  of  Raines. 

Under  the  power  of  attorney  he  was  author- 
ized to  receive  all  moneys  that  may  be  due  the 
estate  of  Mackey  from  the  Treasurer  of  the 
United  States,  and  receipt  for  the  same.  He 
received  and  receipted  for  the  money  as  admin- 
istrator in  this  District,  and  then  executed  a  re- 
ceipt to  himself  as  agent,  under  the  power  of 
attorney  as  agent  for  the  administrators. 

Under  the  circumstances,  it  would  be  a  hard- 
ship fraught  with  injustice,  to  hold  the  de- 
fendant liable  as  surety  on  the  administration 
bond.  Raines  was  the  conlidential  agent  of 
the  administrators  of  Mackey — the  money  was 
placed  in  his  hands,  under  full  authority  to  re- 
ceive it.  It  has  never  been  paid  over,  *it  [*105 
is  said,  by  reason  of  the  bursting  of  a  boiler,  by 
which  Itaines  lost  his  life  and  tlio  money  which 
he  had  received.  But  whether  this  be  true  or 
not,  the  money  went  into  the  hands  of  Raines, 
who  was  the  agent  of  the  administrators,  duly 
authorized  to  receive  it;  and  we  think,  under 
the  peculiar  circumstances  of  the  case,  the  de- 
fendant was  thereby  discharged.  Whether  for 
the  payment  of  creditors  or  distribution  among 
the  heirs,  the  domicil  of  the  deceased  was  the 
place  to  which  the  money  should  be  trans- 
mitted. It  would  add  to  the  conditions  of  the 
administration  bond,  to  hold  the  defendant  re- 
sponsible for  the  safe  transmission  of  the  mon- 
ey, after  it  was  placed  in  the  hands  of  the 
agent  of  the  administrators. 

Had  the  receipt  of  Raines  been  duly  filed  and 
acted  upon,  in  the  Court  of  Probate,  his  surety 
on  his  administration  bond  would  have  been 
discharged.  The  action  of  the  Probate  Court 
only  is  wanting,  but  we  i.::ink  such  action  was 
not  essential,  and  that  the  equity  of  the  case 
is  equally  clear  without  it.  The  parties  arc  en- 
topped  from  denying  the  agency  of  Raines. 

In  Vaughan  v.*  Northup  et  aj.  15  Pet.  6,  this 
court  say:  "The  debts  due  from  the  govern- 
ment of  the  United  States  have  no  locality 
at  the  seat  of  government.  The  United  States, 
in  their  sovereign  capacity,  have  no  particular 
place  of  domicil,  but  po.sH<>s8  in  contemplation 
of  law  an  ubiquity  throughout  the  Union;  anU 
the  debts  due  by  them  are  not  to  lie  treated 
like  the  debts  of  a  private  debtor,  which  con- 
Ktitulc  local  assets  in  his  own  domicil.  On  the 
contrary,  the  administrator  of  a  creditor  of  the 
government,  duly  appointed  in  the  state  where 
he  was  domiciled  at.  the  time  of  his  death,  has 
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full  authority  to  receive  payment,  and  give  a 
full  discharge  of  the  debt  due  to  his  intestate, 
in  any  place  where  the  government  may  choose 
to  pay  it." 

We  think  there  is  no  error  in  the  ruling  of 
the  court,  and  the  judgment  of  the  Circuit 
Court  is,  therefore,  aflirmcd. 

Mr.  Justice  Nelson  and  Mr.  Justice  Curtis 
stated  that  they  concurred  in  the  decision  of 
the  court  to  affirm  the  judgment  of  the  Circuit 
Court,  upon  the  ground  that,  as  no  final  ac- 
count had  been  settled  by  the  administrator  in 
the  Orphans'  Court,  and  no  order  had  been 
made  by  that  court,  either  directing  the  ad- 
ministrator to  pay  the  balance  in  his  hands  to 
the  principal  administrators,  for  distribution 
by  tliem,  or  directing  a  distribution  to  be  made 
here,  there  was  no  breach  of  the  bond.  That 
this  being  an  ancillary  administration,  it  de- 
pended upon  the  discretion  of  the  Orphans' 
Court,  which  granted  it,  whether  the  money,  re- 
maining in  the  hands  of  the  ancillary  admin- 
istrator, after  the  satisfaction  of  all  claims  in 
this  jurisdiction,  should  be  distributed  here,  by 
the  ancillary  administrator,  or  remitted  to  the 
principal  administrators  for  distribution;  and 
until  that  discretion  shall  be  exercised, 
106*]  *and  the  ancillary  administrator  direct- 
ed which  of  these  courses  to  pursue,  he  is  in 
no  default,  and  his  surety  is  not  liable. 


THE  UNITED  STATES,  Appts,, 

V. 

JOHN  C.  FREMONT. 

(See  S.  C.  18  How.  30-40.) 

Practice — failure  to  file  the  record — motion  to 
dismiss. 

It  is  the  duty  of  the  appellants  to  flie  the  record, 
and  docket  the  caiue,  withlo  the  first  six  dajrs  of  the 
term,  when  the  decree  appealed  from  has  been 
entered  sixty  days  before  the  commencement  of 
the  term. 

The  appellants  having  failed  to  file  the  record,  it 
was  filed  07  the  appellee,  wblch  entitles  bim  under 
tbe  rule,  to  have  the  cause  dismissed. 

Where,  after  decision  In  this  court,  the  canse  is 
remanded  to  tbe  District  Court,  wltb  directions  to 
proceed  therein  In  conformity  to  tbe  decree  of  this 
court,  and  a  decree  Is  entprea  In  tbe  District  Court 
In  parsaance  of  such  mandate,  no  further  action 
being  had  tbrreon,  there  Is  no  ground  for  an  ap- 
peal ;  a  procedendo  was  Issued  to  the  District  Court. 

Argued  Jan.  15,  1856.    Decided  Jan.  16,  1850. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed State*  for  the  Northern  District  of 
California. 

This  court  having  decided  this  case  in  the 
Dec.  Term,  1854,  sent  down  the  following  man- 
date to  the  District  Court : 

United  States  of  America,  ss: 

The  President  of  the  United  States  of  Ameri- 
ca. 

To  tbe  Honorable  the  Judge  of  the  District 
Court  of  the  United  States,  for  the  Northern 
District  of  California,  greeting:  Whereas  lately, 
in  the  District  Court  of  the  United  Stntes  for 
the  Northern  District  of  California,  before  you 
in  a  cause  between  the  United  States,  appel- 
lants, and  John  C.  FrCmont,  claimant  and 
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appellee,  the  decree  of  the  said  District  Court 
was  in  the  following  words,  viz.: 

"This  cause  coming  on  to  be  heard  at  the 
above-stated  term,  on  appeal  from  the  final 
decision  of  the  Commissioners,  to  ascertain  and 
settle  private  land  claims  in  the  State  of  Cali- 
fornia, under  the  Act  of  Congress  approved 
March  3d,  1861,  upon  the  transcript  of  the  pro- 
ceedings and  decision,  and  the  papers  and  evi- 
dence on  which  said  decision  woi^  founded,  and 
also  upon  the  testimony  and  depositions  taicen 
before  this  court,  and  tbe  arguments  of  counsel 
for  the  United  States  and  for  the  claimant 
being  heard,  it  is  ordered,  adjudged  and  de- 
creed, tliat  the  decision  of  the  said  Commission- 
ers be  in  all  things  reversed  and  annulled,  and 
that  the  said  claim  be  held  invalid  and  reject- 
ed." As  by  the  inspection  of  the  transcript  of 
the  record  of  the  said  District  Court,  which 
was  brought  into  the  Supreme  Court  of  the 
United  States,  by  virtue  of  an  appeal,  agreea- 
bly to  tbe  Act  of  Congress  in  such  cases  made 
and  provided,  fully  and  at  large  appears. 

And  whereas,  in  the  present  term  of  Decem- 
ber, in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  fifty-four,  the  said  cause  came  on 
to  be  heard  before  the  said  Supreme  Court,  on 
the  said  transcript  of  the  record,  and  was  argued 
by  counsel;  on  consideration  whereof,  it  is  the 
opinion  of  this  court  that  the  claim  of  the  peti- 
tioner to  the  land,  as  described  and  set  forth 
in  the  record,  is  a  good  and  valid  claim.  Where- 
upon it  is  now  ordered,  adjudged  and  decreed 
by  this  court,  that  the  decree  of  the  said  Dis- 
trict Court  in  this  cause  be,  and  the  same  is 
hereby  reversed;  and  that  this  cause  be,  and 
the  same  is  hereby  remanded  to  the  said  Dis- 
trict Court,  for  further  proceedings  to  be  had 
therein  in  conformity  to  the  opinion  of  this 
court,  March  10. 

You,  therefore,  are  hereby  commanded,  that 
such  further  proceedings  be  had  in  said  cause, 
in  conformity  to  the  opinion  and  decree  of 
this  court,  as  according  to  right  and  justico 
and  the  laws  of  the  United  States  ought  to  be 
had,  the  said  appeal  notwithstanding. 

Tiie  Honorable  Roger  B.  Tnney,  Chief  Justico 
of  the  said  Supreme  Court,  the  first  Monday  of 
December,  and  the  year  of  our  Lord  one  thous- 
and eight  hundred  and  fifty-four. 

Wm.  Thomas  Carroll,  Clerk  of  the  Supreme 
Court  of  the  United  States. 

The  above  mandate  having  been  filed  in  tho 
court  below,  on  motion  of  counsel  for  Fremont, 
in  the  form  of  the  decree  in  that  behalf,  ex- 
cepting the  following  words:  "the  said  land  to 
be  surveyed  in  the  form  and  divisions  pre- 
scribed by  law,-  for  surveys  in  California,  and 
in  one  entire  tract,"  the  said  court  entered  a 
decree  upon  its  record,  in  pursuance  of  said 
motion.  Whereupon  an  appeal  was  taken  to 
this  court  in  behalf  of  the  United  States,  from 
said  decree.  A  further  statement  of  the  ease 
appears  in  the  opinion  of  the  court. 

Mr.  C.  Cashing,  Atty-Gon.,  for  the  plaintiffs. 

Messrs.  Crittenden  and  Bibb  for  the  appellee. 

*Mr.  Justice  McLean  delivered  the  opin-  [*S« 
ion  of  the  court: 

This  is  an  appeal  from  tbe  Northern  District 
of  California, 

A  final  decree  was  entered  in  this  case  at  the 
last  term,  and  a  mandate  was  issued  to  the 
^  IS  How- 
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Distriet  Oonrt,  directing  such  further  proceed- 
ings in  conformity  to  the  opinion  and  decree 
of  thi*  court,  as  according  to  right  and  justice 
and  tbe  laws  of  the  United  States  ought  to  b« 
had. 

This  court  reversed  the  decision  of  the  Dis- 
trict Court,  and  ordered,  adjudged  and  decreed, 
tliat  the  claim  of  the  said  John  C.  Fr6mont  to 
the  land  as  described,  and  set  forth  in  the 
record,  is  a  good  and  valid  claim;  and  that  the 
•aid  claim  he,  and  the  same  is  hereby  confirmed 
to  tbe  extent  of  ten  square  leagues,  the  quanti- 
ty specified  in  the  original  grant,  set  forth  in 
the  record,  and  witiiin  the  limits  therein  men- 
tioned, the  said  land  to  I>e  surveyed  in  the  form 
aod  divisions  prescribed  by  law  for  surveys  in 
California,  and  in  one  entire  tract." 

Tbe  mandate  was  filed  in  the  Distriet  Court, 
and  the  counsel  of  Fremont,  moved  the  court 
for  an  order  in  pursuance  of  said  mandate,  in 
the  form  of  tbe  decree  in  that  behalf  elsewhere 
in  the  record  of  the  case  appearing,  excepting 
the    following   words,    "the    said    land    to    be 
•urreyed  in  the  form  and  divisions  prescritied 
by  law,  for  surveys  in  California,  and  in  one 
entire  tract,"  which  motion  was  opposed  by  the 
District  Attorney  of  the  United  States.     The 
District  Court  entered  the  decree  upon  its  rec- 
ord, refusing  to  omit  the  words,  moved  by  the 
appellee,  ami  to  this  refusal  bia  counsel  ex- 
etpted. 

No  further  proceedings  were  bad,  as  appears 
from  the  record;  and  at  a  subsequent  day  of 
the  District  Court,  the  Attorney  of  the  United 
States  applied  for  an  appeal  in  open  court,  in 
behalf  of  the  United  States,  from  the  final 
decision  of  that  court,  at  tbe  above  term,  which 
wu  granted. 

The  appeal  was  allowed  the  23d  of  July, 
1855,  more  than  three  months  before  tbe  com- 
mencement of  the  present  term  of  this  court; 
and  no  record  of  the  case  having  been  filed 
within  six  days,  after  the  commencement  of 
the  term,  as  tbe  rule  requires,  a  record  of  the 
cue  being  filed  by  tbe  appellee,  a  motion  is 
nude  to  dismiss  the  appeal  on  the  ground  that 
there  was  no  action  of  the  District  Court  on 
which  an  appeal  could  lie  taken.  And  also 
on  the  ground  that  the  appellants  have  failed 
to  file  the  record  within  the  rule. 

It  was  the  duty  of  the  appellants  to  file  the 
record  and  docket  the  cause,  within  tlie  first 
lix  dsys  of  the  present  term;  tbe  decree  ap- 
ptaled  from  having  been  entered  sixty  days 
hefore  the  commencement  of  the  present  term. 
With  the  exception  of  California,  Oregon, 
Washington,  New  Mexico  and  Utah,  appeals  or 
writs  of  error  allowed,  are  required  to  be  dock- 
17']  eted  within  the  'first  six  days  of  the 
term,  if  entered  or  allowed,  thirty  days  l>efore 
its  commencement. 

Tbe  appellants  having  failed  to  file  the 
Ncord,  it  was  filed  by  tbe  appellee,  which  en- 
titles him  under  the  rule  to  liave  the  cause  dis- 
miated. 

But  the  counsel  for  the  appellee  insist  that 
the  appeal  should  t>e  dismissed,  on  tbe  ground 
thtt  it  was  taken  with  the  intent  to  bring  be- 
fore this  court  a  review  of  its  decree  entered  at 
the  kst  term.  As  there  was  no  action  by  the 
Oittrict  Court,  except  the  entry  of  the  mandate 
upon  its  records,  tbe  appeal  brings  before  us 
only  that  which  was  tr»nsmitted  tO  the  Pia- 


trict  Court  by  the  mandate.  This  is  an  irreg- 
ular procedure;  and  it  must  have  been  en- 
tered without  a  particular  examination  by  the 
court. 

Tbe  appeal  is  dismissed  and  the  clerk  is 
directed  forthwith  to  certify  this  decision  to 
the  District  Court. 

Mr.  Justice  Catron: 

I  agree  that  by  the  10th,  30th,  43d,  and  63d 
rules  governing  the  practice  of  this  court,  the 
record  present^  was  not  filed  in  time,  and  that 
therefore  tbe  appeal  must  I>e  dismissed  for  want 
of  prosecution.  But  I  do  not  concur  that,  on 
the  present  motion  to  dismiss,  we  ought  to  de- 
cide the  question,  whether  the  District  Court 
could  or  could  not  allow  the  appeal  on  the  de- 
cree made  there  on  the  ground  that  the  decree 
did  not  conform  to  the  mandate  of  this  court. 

The  motion  to  dismiss  for  want  of  prosecu- 
tion, and  the  motion  to  dismiss  for  want  of 
jurisdiction  to  entertain  the  appeal,  are  differ- 
ent and  distinct  in  their  character;  the  one  on- 
ly dismisses  the  appeal  and  allows  a  second, 
and  the  other  bars  it. 

The  practice  has  been,  when  the  record  was 
not  filed  in  time,  for  the  defendant  in  error,  or 
appellee,  to  produce  a  certificate  from  the  clerk, 
or  a  copy  of  the  record  duly  certified,  showing 
that  the  writ  of  error  or  appeal  had  been  taken, 
and  that  it  operated  as  a  supersedeas,  when  tbe 
cause  was  docketed  and  dismissed.  But  when 
a  motion  was  made  to  dismiss  the  cause  for 
want  of  jurisdiction  in  this  court  to  entertain 
the  writ  of  error  or  appeal;  or,  in  other  words, 
want  of  authority  in  the  court  below  to  allow 
it  (which  is  the  question  here),  then  the  record 
was  ordered  to  be  printed,  briefs  filed,  and  the 
question  discussed  in  the  usual  way.  Nor  has 
it  ever  occurred  in  my  experience  in  this  court, 
to  set  down  a  cause  to  be  heard  at  the  same 
time  on  lioth  motions.  The  consequence  must 
be  in  such  a  proceeding,  that  if  tbe  plaintiff  in 
error  is  turned  out  of  court  for  his  neglect, 
in  not  filing  the  record  in  time,  he  has  no  pow- 
er to  move  for  a  certiorari  to  amend  the  record, 
filed  by  the  other  "side,  and  then  this  [*88 
court  bars  a  second  appeal  by  further  adjudg- 
ing that  no  jurisdiction  existed  in  the  inferior 
court  to  allow  it.  And  such  is  the  judgment  in 
this  case. 

Some  of  the  most  stringent  controversies  that 
have  come  before  us,  have  arisen  on  motions  to 
dismiss  for  want  for  jurisdiction,  and  especial- 
ly in  causes  brought  here  from  the  state  court* 
under  the  25th  section  of  the  Judiciary  Act. 

The  idea  in  such  cases,  that  a  state  court 
decision  should,  in  effect,  be  affirmed,  and  tbe 
plaintiff  in  error  barred  by  dismissing  case  for 
want  of  jurisdiction,  on  the  presentment  of  a 
manuscript  record,  without  furnishing  tb« 
court  with  even  a  brief  (as  was  done  here),  is 
not  only  contrary  to  our  established  practice, 
but  is  calculated  to  do  great  mischief  to  suitors. 

In  the  instance  t>efore  us,  I  never  saw  the 
papers  until  after  I  heard  the  opinion  of  the 
majority  of  the  court  read.  I  deemed  it  un- 
important, on  the  first  question,  to  read  the  rec- 
ord, as  it  had  not  been  filed  in  time,  nor  was  a 
valid  excuse  offered  for  the  delay.  On  the  sec- 
ond question,  I  had  then  formed  no  opinion. 
In  bis  remarks,  the  Attorney-General  referred 
US  to  a  letter  of  tlie  Pistri(|t  Attorney  of  tbe 
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United  States  for  the  Northern  District  of 
California,  which  was  officially  written  to  the 
Secretary  of  the  Interior,  and  presented  to  us, 
as  part  of  the  Attorney-General's  argument, 
netting  forth  the  reasons  why  the  appeal  was 
yrosecuted.  These  reasons,  in  substance,  are, 
^hat  this  court,  in  its  opinion  delivered  by  the 
Chief  Justice  at  the  last  term;  (17  Howard, 
665),  remanded  the  cause,  and  directed  the 
court  below  to  enter  a  decree  conformably  to 
that  opinion;  which  opinion  (Ibid.  568)  de- 
clared: "That  if  any  other  person  within  the 
limits  where  the  quantity  granted  to  Alvarado 
should  be  located,  had  afterwards  obtained  a 
grant  by  specific  boundaries  before  Alvarado 
had  made  his  survey,  the  title  of  the  latter 
grantee  could  not  be  impaired  by  any  subse- 
quent survey  for  Alvarado;  and  that  as  be- 
tween individual  claimants  from  the  govern- 
ment, the  title  of  the  party  who  had  obtained 
a  grant  for  the  specific  land  would  be  the  su- 
perior and  better  one." 

And  it  is  insisted,  in  this  argument,  that  the 
District  Court  should  have  inserted  in  its  de.- 
cree  the  foregoing  conclusions,  and  have  pro- 
tected individual  titles  and  rights,  in  the  region 
of  country  where  Colonel  FrOmont's  claim 
might  be  located,  ordering  that  such  lands 
should  be  excluded  from  the  survey  as  Fre- 
mont's land,  although  they  were  embraced 
within  its  out  boundaries.  And  secondly,  that, 
in  the  opinion  of  this  court,  the  District  Court 
was  directed  to  cause  the  grant  to  Alvarado  to 
be  surveyed,  "in  the  form  and  divisions  pre- 
scribed by  law  for  surveys  in  California."  But 
that  it  had  made  no  decree  as  to  the  form  of 
the  survey,  and  disregarded  the  instruction, 
S9*l  leaving  *it  to  the  surveyor  to  ascertain 
the  law,  and  to  locate  "the  land,"  "according  to 
the  law  of  California."  whether  it  was  Mexican 
or  United  States  law;  whereas,  it  is  insisted 
that  the  true  construction  of  the  grant  to  Al- 
varado (as  to  the  manner  in  which  it  shall  be 
surveyed),  was  a  judicial  question;  and  that,  as 
the  concession  was  for  the  purposes  of  cultiva- 
tion and  pasturage,  a  survey  should  be  made  of 
land  suited  to  these  purposes,  and  that  the  Dis- 
trict Court  ought  so  to  have  adjudged  and 
decreed,  and  to  have  excluded  a  survey  of  bar- 
ren mountains,  including  improved  gold  mines, 
contrary  to  the  plain  intention  of  the  parties 
to  the  grant  as  originally  made. 

The  questions  presented  were  supposed  to  be 
of  grave  importance  and  much  difficulty,  and 
therefore,  no  imputation  of  unfair  and  oppres- 
sive conduct  should  be  cast  on  the  officer  of  the 
govemment  who  prayed  this  appeal,  under  the 
express  sanction  of  the  District  Court. 

It  is  manifest  that  Fremont,  the  appellee,  be- 
lieved he  might  appeal,  if  he  saVr  proper  to  do 
•o.  He  took  a  bill  of  exceptions,  and  had  it 
signed  by  the  court,  to  its  ruling,  that  his  claim 
should  be  surveyed  in  one  tract.  As  no  bill  of 
exceptions  lies  m  cases  of  this  description,  an 
appeal  could  have  been  prosecuted,  on  the  af- 
firmative fact,  that  too  much  had  been  inserted 
in  the  decree,  contrary  to  the  mandate  of  this 
court;  so,  on  the  other  hand,  if  not  enough  was 
put  into  the  decree  to  execute  the  mandate,  an 
appeal  would  equally  lie.  As  a  general  mic, 
this  is  undoubted.  It  is  plainly  apparent  that 
both  parties  and  the  court,  believed  that  an 
appeal  would  lie, 
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I  hold  it  to  be  true,  however,  that  the  appeal 
should  not  have  been  allowed.  By  the  Traity 
of  Peace  with  Mexico,  the  legal  title  to  the 
public  lands  of  California  was  vested  in  the 
United  States,  onerated  with  private  claims  to 
parts  thereof.  Alvarado's  claim  was  presented 
as  one  of  this  character,  and  being  brought  be- 
fore this  court,  was  pronounced  to  be  a  good 
and  subsisting  claim';  and  furthermore,  that 
all  the  conditions  it  contained  were  subsequent 
conditions,  which,  by  the  Treaty,  ceased 
to  have  any  binding  force;  and  therefore  they 
were  struck  from  the  grant  as  being  no  neces- 
sary part  thereof.  It  was  also  held  that  the 
claim,  in  this  condition,  was  assignable,  and 
properly  assigned  to  Colonel  Fremont;  and  as 
there  was  no  grant  to  any  specific  tract  of  land, 
that  Colonel  Fremont  held  a  common  interest 
in  the  public  lands  generally,  lying  within  a 
large  section  of  country  described  in  the  grant. 

This  decision  reduced  the  claim  to  the  con- 
dition of  a  mere  floating  land  warrant,  that 
could  not  be  located  by  judicial  authority, 
more  than  an  ordinary  floating  warrant  can  be 
located  by  the  decree  of  a  court;  and  there- 
fore, when  seeking  location,  *it  must,  of  [*40 
necessity,  address  itself  to  the  executive  or 
legislative  power. 

The  District  Court,  having  entered  the  decree 
as  directed,  had  no  jurisdiction  to  take  any  fur- 
ther step  in  the  cause.  It  follows  that  the  Ex- 
ecutive Department  must  determine  for  itself 
whether  any  law  exists  authorizing  that  branch 
of  the  government  to  ascertain  and  survey  the 
land,  and  issue  a  patent  for  it,  by  which  the 
title  of  the  United  States  will  be  devested,  and 
transferred  to  the  grantee. 


EDWARD  C.  RICHARDS,  Isaac  Bassctt  and 
Robert  W.  Aborn,  Compts.  and  Appts., 

V. 

SYLVANUS    HOLMES,    A.    H.    Harper,    and 
George  A.  Dwight,  et  al. 

(See  S.  C.  18  How.  143-149.) 

Mortgage  foreclosure — i>ower  to  sell  includes 
power  to  adjourn  sale — bid  by  auctioneer  for 
mortgagee  does  not  make  sale  void— eovenant. 

Where  a  power  of  sale.  In  a  doed  of  tmst  fflvtat 
to  secure  a  note,  aiitborlxrs  the  tnistpe  to  sell  if 
the  note  shall  not  be  paid  with  the  IntPi-est,  the 
omission  to  pay  Interest  Is  a  default,  and  aathor- 
Iies  the  trustee  to  sell. 

A  power  to  a  trustee  to  sell  at  public  auctioD, 
after  notice.  Includes  the  power  to  adjourn  the 
sale  to  a  different  time  and  place,  when  be  thinks 
It  'necessary  to  obtain  a  fair  price. 

The  creditor  for  whoxe  benefit  the  sale  Is  made, 
may,  through  the  trustee,  request  the  auctioneer  to 
bid  a  certain  sum  for  him,  and  the  latter  may  do 
80.    This  will  not  mnke  the  sale  void,  though  the 

firopcrty  be  struck  oS  to  the  creditor  on  that  bid. 
t  bolDK  the  hierhest. 
A   covenant   thnt   the  note  shall  be  entitled   to 

Sayment  out  of  the  sale  before  anotbcr  note  speel- 
ed,  and  shall  have  a  prior  lien,  dnpa  not  Impose  a 
liability  on  the  covenantor  that  the  note  shall  be 
paid  out  of  the  sale. 

Argued  Jan.  2  and  4,  1R50.    Decided  Jan.  15, 
1850. 


NoTS. — KiRht  to  enforce  mortitnge  for  interest 
Is  default — see  note,  87  L.K.A.  730. 
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APPEAL    from    the    (^rcuit    Court    of    the 
United  States  for  the  District  of  Columbia. 
The  case  is  stated  by  the  court. 
Mr.  George  M.  Bibb  for  the  appellants: 

1.  The  sale  and  purchase  of  the  lots  and 
buildings  as  charged  in  the  bill  and  set  up  in 
the  answers  of  Fendall  and  Harper,  made  Oct. 
21,  1847,  were  unauthorized  by  the  deed  of 
trust  and  ought  to  be  set  aside. 

2.  The  deed  of  trust  cannot  be  altered  and 
the  powers  of  the  trustee  enlarged  by  parol. 

3.  However  honest  the  circumstances  of  this 
particular  sale  may  be,  it  falls  within  those 
general  rules  established  for  the  purposes  of 
justice,  whereby  trustees,  agents,  commission- 
ers of  bankrupts,  assignees  of  bankrupts,  so- 
licitors to  the  commission,  auctioneers,  etc.,  are 
laid  under  certain  incapacities  and  disabilities. 

The  trustee  cannot  purchase  the  estate  him- 
self; he  cannot  buy  as  the  agent  of  another;  he 
cannot  employ  the  auctioneer  to  bid  for  the 
estate  on  behalf  of  Harper. 

Ex  parte  Bennett,  10  Ves.  303;  Coles  v.  Tre- 
oothick,9  Ves.  248;  Ex  parte  James,  8  Ves.  345, 
348,  350;  Ex  parte  I.Acey,  6  Ves.  625;  Lister  v. 
Lister,  6  Ves.  631,  G32;  Twining  T.  Morrice,  2 
Bro.  Oh.  Cas.  326;  York  Build.  Co.  t.  McKenzie, 
8  Bro.  Par.  Cas.  Appen.  42;  Davue  t.  Fanning, 
2  Johns.  Ch.  254,  257,  270. 

Such  a  sale  as  this  cannot  stand  in  a  court 
of  equity. 

Messrs.  P.  S.  Fendall,  Joseph  H.  Bradley  and 
Tncy,  for  appellees: 

It  is  denied  that  the  complainants  were  en- 
titled to  notice  of  the  intended  sale.  But  it  is 
a  fair  inference  from  the  evidence,  that  in  point 
of  fact  they  had  notice  of  it  in  Aug.,  1847.  The 
sale  was  advertised  according  to  the  terms  of 
the  deed,  and  on  terms  advantageous  to  all  par- 
ties concerned.  The  trustee  did  not  bid  at  all ; 
Harper's  bid  was  regular.  His  rights  as  a 
creditor,  whose  only  security  for  his  whole  for- 
tune was  the  property  advertised  for  sale, 
stood  on  grounds  as  strong  at  least  as  that  of 
the  owner  of  it.  Though  it  is  not  lawful  for 
an  owner  to  employ  an  agent  "to  take  advan- 
tage of  the  eagerness  of  bidders,"  to  screw  up 
the  price,  yet,  as  a  "defensive  precaution,"  "a 
bidder  may  be  privately  appointed  by  the  own- 
er, to  prevent  the  estate  from  being  sold  at  an 
mdervalue." 

1  Sag.  Vend.  2S,  27,  0th  Ed.;  Fonbl.  Eq. 
Bk.  1,  ch.  4,  sec.  4,  note  10;  1  Madd.  Ch.  Pr. 
324,  325;  Smith  v.  Clarke,  12  Ves.  477;  Steele 
T.  Elhnaker,  U  Serg.  &  R.  86;  Jenkins  v.  Hogg, 
2  Const.  821;  Wolfe  v.  Luyster,  1  Hall,  146; 
Phippen  t.  Stickney,  3  Met.  384. 

Harper  made  only  one  bid,  that  being  for 
"defensive  precaution."  The  bid  was  made 
through  the  auctioneer,  the  agent  of  both  par- 
iies. 

Smith's  Merc.  Law,  301,  and  cases  there 
«it«d;  Connelly  v.  Parsons,  3  Ves.  625. 

The  price  was  not  inadequate;  but  even  if  it 
were  "very  inadequate,"  the  inadequacy  would 
be  no  ground  for  annulling  the  sale. 

1  Fonbl.  Eq.  128  ;1  U.  S.  Dig.  344,  pi.  33, 
ud  cases  there  cited. 

It  is  contended  that  the  sale  was  in  all  re- 
•pecta  regular;  and  that  if  it  were  not  so  the 
eonplainants  cannot  avail  themselves  of  the 
impnted  irregularities. 

the  assignment  wm  •  oontraet  of  mI*  of  • 
»L.ed. 


promissory  note  without  indorsement,  bona 
fide,  for  a  valtutble  consideration.  The  vendor 
is  not  liable  in  law  or  in  equity. 

Fenn  v.  Harrison,  3  T.  R.  757;  Ex  parte 
Shuttleworth,  3  Ves.  368;  Pydell  t.  Clark,  1 
Esp.  446;  Bank  of  England  v.  Newman,  1  Ld. 
Raym.  442;  Emly  ▼.  Lye,  16  East,  7;  Hom- 
blower  v.  Proud,  2  B.  &  A.  327. 

The  note  was  long  past  due  when  complain- 
ants purchased  it.  They  took  it  without  in- 
dorsement. The  deed  of  trust  authorized  a 
sale  at  the  maturity  of  the  note.  They  took 
it  with  notice. 

Fowler  v.  Brantley,  14  Pet.  321. 

Mr.  Justice  Cnrtis  delivered  the  opinion  of 
the  court: 

This  ia  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  for  the  District  of  Columbia.  The 
appellants  filed  their  bill  in  that  court  to  set 
aside  a  sale,  made  to  satisfy  a  prior  incum- 
brance on  land,  upon  which  they  claimed  to 
have  a  second  incumbrance.  In  the  court  be- 
low some  question  appears  to  have  been  made 
concerning  the  priority  of  the  incumbrances; 
but  none  ia  made  here,  it  being  conceded,  that 
though  that  claimed  by  the  complainants  was 
the  earliest  in  date,  the  other  was  first  record- 
ed, and  takes  precedence. 

The  sale  in  question  was  under  a  deed  of 
trust,  whereby  Holmes,  the  debtor,  conveyed  to 
the  defendant,  Phillip  R.  Fendall,  in  trust,  to 
secure  the  payment  of  a  promissory  note,  bear- 
ing date  May  1,  1846,  payable  in  two  years 
from  date,  for  $2^00  and  interest,  payable 
annually. 

It  is  objected  that  the  sale,  which  was  made 
on  the  21st  of  October,  1847,  after  one  year's 
interest  had  become  due,  but  before  the  prin- 
cipal sum  was  payable,  was  premature.  This 
depends  upon  the  meaning  and  effect  of  the 
power  of  sale  contained  in  the  deed.  It  was 
competent  for  the  parties  to  agree  to  a  fore- 
closure by  sale  for  non-payment  of  interest, 
and  the  question  is,  whether  they  did  so  agree. 
The  event  in  which  the  trustee  is  empowered 
to  sell,  is  thus  described  in  the  deed: 

"But  if  the  hereinbefore-described  promis- 
sory note,  with  the  interest  legally  due  there- 
on, shall  not  be  fully  paid  off  and  discharged 
when  said  note  sliall  be  due  and  payable,  and 
payment  of  the  same  shall  be  demanded,  or 
if  any  note  or  notes  given  in  substitution  for 
or  renewal  of  the  hereinbefore  described  prom- 
issory note  shall  not  be  fully  paid  off  and  dis- 
charged according  to  the  tenor  and  effect  of 
the  said  substitute  or  new  note  or  notes,  to- 
gether with  the  interest  legally  due  on  such 
substitute  or  note  or  notes,  so  that  any  default 
be  made  in  payment  of  any  part  of  *the  [*14C 
aforesaid  debt  of  $2,800  and  interest,  then  so 
soon  after  such  default,  etc." 

The  omission  to  pay  the  first  year's  interest 
was  a  default  within  the  express  Words  of  this 
power.  That  interest  was  part  of  the  interest 
secured  by  the  note,  and  a  failure  to  pay  it 
was  a  "default  in  payment  of  part  of  the 
aforesaid  interest."  The  deed  authorizes  the 
trustee  to  sell  for  any  such  default,  and  con- 
sequently the  sale  was  not  premature. 

It  was  argued  that  the  trust  deed  does  not 

describe  the  note  as  bearing  annual  interest, 

and  oonaequently,  thst  the  subsequent  incum- 

80 


Digitized  by 


Google 


143-U9 


SuPBEUB  Coun  or  thb  Umtkd  States. 


Dbm.  Tebu, 


brancer  has  a  right  to  insist  that,  as  against 
him,  there  was  no  power  to  sell  for  non-pay- 
juent  of  such  interest. 

It  is  true  the  deed  does  not  purport  to  de- 
scribe the  interest  which  is  to  become  due  on 
the  note;  but  it  clearly  shows  that  it  bore  in-' 
terest  at  some  rate,  and  payable  at  some  time 
or  times,  and  this  was  suflicient  to  put  a  sub- 
sequent incumbrancer  on  inquiry  as  to  what 
the  rate  of  interest,  and  the  time  or  times  of 
its  payment  were.  The  deed,  in  effect,  de- 
clares, and  its  record  ^vtt  notice  to  subse- 
quent purchasers,  that  its  purpose  was  to  se- 
cure the  payment  of  such  interest  as  has  been 
reserved  by  the  note;  the  amount,  and  date, 
and  time  of  payment,  of  which  are  mentioned. 
We  do  not  think  the  mere  omission  to  describe 
in  the  deed  what  that  interest  was  to  be,  is  a 
defect  of  which  advantage  can  be  taken  by 
the  complainants. 

The  complainants  further  insist  that  the 
property  was  not  duly  advertised.  The  pro- 
vision in  the  deed  of  trust  upon  this  subject  is 
as  follows:  "It  shall  be  the  duty  of  the  said 
Philip  R.  Fendall  or  his  heirs  to  enter  upon 
the  hereinbefore-conveyed  piece  or  parcel  of 
ground  and  appurtenances,  and  sell  the  same 
at  public  auction  to  the  highest  bidder,  or  at 
private  sale,  for  cash  or  credit,  according  to  his 
or  their  discretion,  after  having  given  public 
notice  of  such  sale,  by  advertisement,  at  least 
thirty  days  previously  thereto,  in  the  National 
Intelligencer,  or  in  some  other  newspaper  print- 
ed or  published  in  the  City  of  Washington 
aforesaid." 

Inasmuch  as  the  trustee  was  empowered  to 
sell  at  private  sale,  as  well  as  at  public  auc- 
tion, his  power  extended  to  a  private  sale  made 
at  any  time  after  thirty  days'  notice.  Having 
ffiven  notice  for  the  space  of  thirty  days  that 
he  was  about  to  sell  the  property,  he  might, 
at  any  time  after  the  expiration  of  that  thirty 
days,  have  proceeded  to  sell  it  at  private  sale. 
But  this  notice  should  be  such  as  to  call  for 
purchasers  at  private  sale.  The  notice  given 
was  of  a  sale  at  public  auction.  This  did  not 
call  for  purchasers,  except  at  the  time  and 
place  mentioned  in  the  notice.  No  sale  was 
made  at  the  time  and  place  designated  in  the 
thirty  days'  notice,  published  in  the  National 
147*]  Intelligencer.  *At  that  time  and  place 
the  attendance  of  Udders  was  so  small  that  the 
trustee  believed  an  attempt  to  sell  for  a  fair 
price  would  be  fruitless;  and  he  adjourned  the 
sale  for  the  space  of  fourteen  days,  giving  no- 
tice of  such  adjournment  in  the  same  newspa- 
per of  the  next  day.  At  the  time  and  place 
thus  fixed  for  the  adjourned  sale,  another  post- 
ponement took  place,  for  the  same  reasons,  for 
one  week;  and  the  place  of  sale  was  changed 
from  the  premises  to  the  rooms  of  the  auction- 
eer. Of  this  postponement,  also,  public  notice 
was  given  on  the  next  day,  in  the  same  news- 
paper. 

"There  is  no  reason  to  suspect  the  least  un- 
fairness on  the  part  of  the  trustee,  or  any  one 
concerned.  -  His  conduct  seems  to  have  been 
dictated  solely  by  an  honest  desire  to  obtain 
the  best  price  for  the  property.  Nor  is  there 
any  ground  for  believing  that  either  of  these 
postponements  prejudiced  the  interest  of  the 
complainants.  They  stand  upon  the  objection, 
that  though  the  trustee  might  have  sold  on  the 
f0« 


first  day,  of  which  thirty  days'  notice  was 
given,  he  could  not  on  that  day  adjourn  the 
sale. 

But  we  consider  that  a  power  to  a  trustee  to 
sell  at  public  auction,  after  a  certain  public 
notice  of  the  time  and  place  of  sale,  includes 
the  power  regularly  to  adjourn  the  sale  to  a 
different  time  and  place,  when,  in  his  discre- 
tion, fairly  exercised,  it  shall  seem  to  him  nec- 
cessary  to  do  so  in  order  to  obtain  the  fair  auc- 
tion price  for  the  property. 

If  he  has  not  this  power,  the  elements  or 
many  unexpected  occurrences  may  prevent  an 
attendance  of  bidders,  and  cause  an  inevitable 
sacrifice  of  the  property.  It  is  a  power  which 
every  prudent  owner  would  exercise  in  his 
own  behalf  under  the  circumstances  supposed. 
and  which  he  may  well  be  presumed  to  intend 
to  confer  on  another.  This  power  of  sale  does 
not  undertake  to  prescribe  the  particular  man- 
ner of  making  the  sale.  It  is  to  be  At  public 
auction,  and  after  having  given  public  notice 
of  such  sale  by  advertisement  at  least  thirty 
days;"  but  it  assumes  that  the  sale  will  be 
conducted  as  such  sales  are  usually  conducted. 
A  sale  regularly  adjourned,  so  as  to  give  notice 
to  all  persons  present  of  the  time  and  place  to 
which  it  is  adjourned,  is,  when  made,  in  effect, 
the  sale  of  which  previous  public  notice  was 
given. 

The  courts  of  several  states  have  gone  fur- 
ther in  this  direction  than  we  find  necessary, 
though  we  do  not  intend  to  intimate  any  doubt 
of  the  correctness  of  their  decisions.  They 
have  held  that  a  public  officer,  upon  whom  a 
power  of  sale  is  conferred  by  law,  may  ad- 
journ an  advertised  public  sale  to  a  different 
time  and  place,  for  the  purpose  of  obtaining  a 
better  price  for  the  property. 

Tinkom  v.  Purdy,  6  Johns.  346;  Russell  v. 
Richards,  11  Me.  371;  Hughes  v.  Longworth, 
4  Barr.  153;  Warren  v.  Leland,  0  Mass.  265. 

If  such  a  power  is  implied  where  the  law, 
acting  *in  invitum,  selects  the  officer,  a  [*148 
fortiori  it  may  be  presumed  to  be  granted  to  • 
trustee  selected  by  the  parties. 

The  remaining  objection  is,  that  the  defend- 
ant Harper,  the  creditor  for  whose  benefit  the 
sale  was  made,  through  the  trustee,  requested 
the  auctioneer  to  bid  from  hiin  the  sum  of 
$2,600;  that  the  auctioneer  did  so,  and  there 
being  no  higher  bid  the  property  was  struck 
off  to  Harpier.  It  is  insisted  that  this  renders 
the  sale  void. 

We  do  not  deem  it  necessary  to  examine  the 
numerous  and  somewhat  conflicting  decisions 
upon  the  subject  of  by-bidding,  or  bidding  by 
persons  standing  in  fiduciary  capacities.  This 
case  stands  clear  of  those  decisions  and  of  the 
principles  upon  which  they  rest.  No  decision 
fays  down  a  positive  rule  that  such  sales, 
though  affected  by  such  bidding,  are,  per  se,  and 
as  between  all  persons,  void.  They  may  be 
avoided  by  parties  whose  just  interests  have 
been  injuriously  affected  by  such  misconduct, 
provided  the  rights  of  innocent  third  persons 
are  not  thereby  disturbed.  . 

It  was  for  the  advantage  of  these  complain- 
ants, as  subsequent  incumbrancers,  that   this 
property  should  sell  for  the  best  price  whiciv 
could  be  obtained.       Even  improper  practioe!^ 
to  enhance  the  price,  if  any  such  had  be«>n  re- 
sorted to.  could  not  be  complained  of  bv  them . 

18  How.. 


Digitized  by 


Google 


18M. 


Griffith  t.  Boqebt, 


18S-16S 


It  is  only  some  practice  to  prevent  bidding,  or 

Srocure  a  sale  for  less  than  the  property  would 
ave  otherwise  brought,  which  can  be  relied 
on  by  them  to  avoid  the  sale.  We  have  no 
doubt  the  creditor,  for  the  satisfaction  of  whoso 
debt  the  sale  was  made,  had  a  right  to  compete 
fairly  at  the  sale;  but  whether  he  had  or 
not,  his  doing  so  could  not  be  injurious  to  the 
complainants. 

It  is  true  he  employed  the  auctioneer  to  bid 
for  him;  but  this  fact  alone  could  not  depre- 
ciate the  price.  Such  an  authority  may  be  used 
for  fraudulent  purposes;  but,  if  fairly  used,  its 
tendency  is  to  enhance  the  price;  and  in  this 
case  there  is  no  evidence  that  it  was  intended 
to  be,  or  in  fact  was,  unfairly  used.  On  the 
contrary,  there  seems  to  be  no  room  for  doubt 
that  the  price  bid  by  the  auctioneer  for  Harper 
was  more  than  tuiy  other  person  was  willing  to 
give.  It  must  be  remembered,  that  the  auc- 
tioneer was  not  employed  as  the  agent  of  the 
creditor  to  purchase  the  property  for  him  at 
the  least  price  at  which  it  could  be  obtained. 
Such  an  agency  an  auctioneer  should  not  un- 
dertake. It  is  inconsistent  with  his  relation  to 
the  seller,  and  with  the  faithful  discharge  of 
his  duty  to  the  seller. 

But  an  agency  simply  to  bid  a  particular  sum 
for  a  purchaser,  amounting  to  no  more  than 
receiving  from  the  purchaser,  before  the  auc- 
tion, a  bid  which  is  to  be  treated  as  if  made 
there  by  the  purchaser  himself,  is  not  neces- 
149*]  sarily  inconsistent  with  any  duty  'of 
the  auctioneer,  and  does  not  enaUe  anyone  to 
avoid  the  sale. 

And  the  same  remark  applies  to  the  trustee. 
It  was  his  duty  to  obtain  for  the  property  the 
best  price  he  could  by  the  use  of  due  diligence 
in  a  fair  sale.  It  would  have  been  improper 
I'or  him,  in  behalf  of  the  creditor,  to  employ 
the  auctioneer  to  buy  at  anything  short  of  that 
but  price.  But  there  was  no  impropriety  in 
his  employing  him  to  bid  a  particular  sum  for 
the  creditor,  to  prevent  a  sacrifice  of  the  prop- 
erty. 

We  have  considered  all  the  objections  to  this 
ule  made  by  the  complainants,  and  finding 
neither  of  them  valid,  the  decree  of  the  court 
below  is,  in  that  respect,  affirmed. 

Ai  to  so  much  of  the  complainants'  bill  as 
Keka  relief  against  their  assignors,  jn  the 
event  of  not  obtaining  satisfaction  from  the 
land,  we  are  of  opinion  that  these  assignors 
are  Under  no  such  liability  as  is  asserted  by  the 
complainants.  The  complainants  purchased  a 
negotiable  note  which  was  overdue.  The  as- 
signors did  not  indorse  it,  but  simply  assigned 
it  by  deed.  They  entered  into  certain  specific 
covenants  concerning  the  subject  matter  as- 
signed; and  their  liability  depends  exclusively 
on  these  covenants.  Neither  of  these  cove- 
nants appears  to  have  been  broken.  The  only 
one  concerning  which  any  doubt  has  been  raised 
a  the  following: 

"And  we  do  in  like  manner  covenant,  prom- 
ise and  agree,  that  the  said  note  of  $3,000  here- 
inbefore assigned,  shall  be,  and  is  entitled  to 
pavment  out  of  any  sale  of  the  premises  con- 
veyed in  and  by  the  deed  of  trust  aforesaid, 
tiefore  the  other  note  therein  specified,  and 
>'l>all  have  a  prior  lien  on  the  said  premises, 
«r  the  proceeds  thereof." 

Wc  think  the  purpose  and  effect  of  this  eov- 
IS  I<.ed. 


enant  was,  not  to  secure  payment  out  of  any 
sale  which  might  be  made  by  any  party  under 
any  title  to  the  premises,  but  only  to  assure 
the  priority  of  payment  of  the  note  assigned, 
in  preference  to  the  other  note,  out  of  any  sale 
made  under  the  particular  title  to  the  premises 
described  in  the  deed  of  assignment. 

The  covenant  that  the  note  assigned  is  due, 
is  shown  to  have  been  kept  by  the  note  itself, 
in  the  absence  of  other  evidence.  The  answer 
admits  the  receipt  of  moneys  from  the  maker 
on  account  of  otiier  debts,  but  denies  any  pay- 
ment on  account  of  this  note;  and  there  is  no 
evidence  to  the  contrary. 

The  decree  of  the  Circuit  Court  is  afSrmed, 
with  costs. 


JOSIAH  SIDDONS  GRIFFITH,  James  S.  Chew, 
etc.,  and  Mary  K  Chew,  his  Wife,  Pl'ffs  in 
Error, 

▼. 
JOHN  B.  BOGERT,  Abraham  Myer  and  Thad- 
deus  Smith. 

(See  S.  C.  18  How.  15S-165.) 

Time,  how  reckoned — state  construction  of  stat* 
statute  conclusive  —  judicial  sale  not  ques- 
tionable collaterally. 

In  reckoning  time  tbe  day  from  which  an  act  Is 
to  be  done,  tbe  terminus  a  quo,  should  generallF  be 
included. 

Where  a  state  statute  as  to  time  has  been  con- 
strued by  courts  of  tbe  state.  In  a  suit  between  tba 
parties,  their  construction  will  prevail,  as  to  tbe 
parties  In  that  suit. 

In  Missouri  and  elsewhere  a  judicial  sale  and 
title  acquired  under  proceedings  of  a  court  of 
competent  jurisdiction  cannot  be  questioned  col- 
laterly,  except  for  fraud  In  which  tbe  purchaser 
was  participant. 

Argued  Jan.  7  and  8,  1856.    Decided  Jan.  15, 
1856. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 

This  was  an  action  of  ejectment,  brought  in 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Missouri,  by  the  plaintiffs  in  error, 
to  recover  possession  of  a  certain  lot  in  the  City 
of  St.  Louis.  The  trial  below  resulted  in  a 
verdict  and  judgment  in  favor  of  the  defend- 
ant. Whereupon  the  plaintiffs  brought  the 
case  here  on  a  writ  of  error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  J.  J.  Crittenden  and  J.  B.  Thompsoit 
for  the  plaintiffs  in  error: 

The  whole  merits  of  the  case,  is  involved  in 
the  question  presented  by  the  instruction  asked 
by  the  defendants,  and  given  by  the  court, 
namely:  whether  the  plaintiffs  were  devested 
of  their  title  by  the  deed  of  the  sheriff  to  C.  S. 
Hempstead. 

The  plaintiffs  contend  that  they  were  not  so 


NOTB. — Computntlon  of  time.  Days.  "After  the 
expiration."  •■Before."  Sundays.  "Within."  Frac- 
tions of  a  day,  when  regarded  and  when  not. 

There  Is  no  general  rule  In  computing  time  from 
nn  act  or  event  that  tbe  day  is  to  be  Inclusive  or 
exclusive.  It  depends  on  tbe  reason  of  tbe  tblng 
According  to  tbe  circumstances.  Lester  v.  Oariand. 
in  Ves.  248. 

Generally,  In  computing  time,  one  day  Is  Included 
nnd  one  excluded.  2  Browne,  Pa.,  18 :  4  Monr. 
4fl4  ;  26  Ala.  N.  8.  S47  ;  2  Ilarr.  40t ;  5  Biackf.  319 : 
16  Ohio.  408:  10  Rich.   (S.  C.)   305. 

Eixclodlng  the  day  on  which  an  act  Is  done,  when 
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devested  of  their  title,  and  tliat  aaid  deed  was 
null  and  void. 

1.  Because  the  judgments  themselves  were 
void  so  far  as  they  related  to  or  affected  the 
lands,  tenements  or  hereditaments  of  the  in- 
testate; or  if  not,  that  the  executions  issued 
thereon,  under  or  in  virtue  of  which  the  sheriff 
sold  the  land  in  question,  were  illegal,  null 
and  void,  because  issued  before  the  expiration 
of  eighteen  months  from  the  date  of  the  letters 
of  administration  of  the  estate  of  said  intes- 
tate, and  were  therefore  issued  in  direct  viola- 
tion of  the  express  provisions  of  the  Act  of 
Jan.  25,  1817.    8  Met.  602. 

2.  Because  the  sale,  in  virtue  of  which  said 
deed  purports  to  be  executed,  was  made  on 
May  1,  1821,  and  before  the  expiration  of  eigh- 
teen months  from  the  date  (November  I,  1819) 
of  the  said  letters  of  administration,  contrary 
to  the  express  terms  of  the  said  Act  of  1817, 
and  was  therefore  illegal  and  void. 

The  only  questionable  part  of  this  proposi- 
tion is,  whether  May  1,  I82I,  is  a  day  after  the 
expiration  of  eighteen  months  from  the  1st  No- 
vember, 1819,  or  included  in  and  part  of  the 
period.    The  reasonable  and  legal  rule  of  com- 

Sutation  of  time  in  such  cases  is  to  exclude  the 
rst  day.  This  is  believed  to  be  the  rule  aa  now 
judicially  settled  in  Missouri. 

Gantley  v.  Ewing,  3  How.  707;  Kimm  v. 
Osgood,  19  Mo.  60;  The  Mary  Blain  v.  Beehler, 
12  Mo.  477. 

3.  Because,  before  the  sale  by  the  sheriff, 
the  court  had  ordered  and  directed  the  admin- 
istrator to  make  a  sale  of  the  real  cst&te  of  the 
intestate,  and  had  thereby  assumed  the  control 
of  said  fund.  The  sale  and  deed  were  there- 
fore null  and  void. 

14  How.  52,  Wiswall  v.  Sampson. 

Mr.  H.  S.  Geyer,  for  defendants  in  error: 

It  has  been  laid  down  in  many  cases,  as  a 
cenerul  rule,  that  where  time  is  to  be  computed 
from  an  event  or  an  act,  the  day  of  the  event 
or  the  performance  of  the  act  is  to  be  included, 

Norris  v.  Gawtry,  Hob.  139;  King  v.  Adder- 
lev,  Doug.  463;  Castle  v.  Burditt,  3  T.  R.  623; 
Glassington  v.  Rawlings,  3  East,  407;  Priest  v. 
Tariton,  3  N.  H.  03;  Thomas  v.  Afflick,  16  Pa. 


14;  Robinett  v.  Compton,  2  La.  Ann.  856; 
Pearpoint  v.  Graham,  4  Wash.  C.  Q.  232;  Ar- 
nold V.  U.  S.  9  Cranch,  104. 

In  some  cases  the  rule  has  been  held  to  be 
to  exclude  the  day  of  the  act  or  event  from 
the  computation;  in  others,  the  day  has  been 
included  without  laying  down  any  general  rule. 

King  V.  Cumberland,  4  Nev.  &  M.  375;  Judd 
V.  Fulton,  10  Barb.  117;  Wing  v.  Davis,  7  M*.. 
31;  Ex  parte  Dean,  2  Cow.  605;  Cornell  y. 
Moulton,  3  Den.  12;  Snyder  v.  Warren.  2  Cow. 
518;  The  Mary  Blaine  v.  Beehler,  12  Mo.  477; 
Kimm  v.  Osgood's  Administrators,  19  Mo.  60. 

It  has  been  denied  that  there  is  any  general 
rule;  that  it  depends  upon  the  reason  of  th't 
thing,  the  context  and  subject  matter. 

Lester  v.  Garland,  16  Ves.  Jr.  248;  Dowling 
V.  Koxall,  1  Ball.  A.  B.  196:  Windsor  v.  China, 
4  Me.  298;  Bigelow  v.  Wilson,  1  Pick.  485; 
Presbrey  v.  Williams,  15  Mass.  193;  .lones  v. 
Planters'  Bank,  5  Humph.  619;  O'Connor  v. 
Towns,  1  Tex.  107. 

In  the  computation  of  time  in  promissory 
notes  and  bills  of  exchange,  the  day  of  the 
date  has  generally  been  excluded;  in  other  in- 
stances it  is  held  to  be  inclusive  or  exclusive, 
according  to  the  context  and  subject  matter. 

Pugh  v.  Duke  of  Leeds,  Cowp.  714.  and  cases 
there  cited  and  reviewed;  Rnnd  v.  Rand,  4  N. 
H.  267;  Moore  v.  Bond,  18  Me.  142;  Wilcox  v. 
Wood,  9  Wend.  346. 

It  appears  to  have  been  very  generally 
agreed,  that  either  the  first  or  the  last  day 
shall  be  included  in  the  computation,  and  in  no 
case  are  both  to  be  excluded  or  included,  unless 
the  contract  or  statute  upon  which  the  ques- 
tion arises  will  admit  of  no  other  conxtrnccion. 

Ex  parte  Dean,  2  Cow.  605;  Tiiomas  v. 
Afflick,  16  Pa,  14;  Sanders'  Heirs  v.  Noi-ton, 
4  Mon.  474. 

Upon  a  review  of  the  cases,  it  appears  that 
there  is  no  general  rule  on  the  subject;  but  ac- 
cording to  the  adjudged  cases,  whether  the  day 
in  either  case  is  to  be  included  or  excluded, 
depends  upon  the  reason  of  the  thing,  the  sub- 
ject matter  and  the  context. 

The  intention  of  parties  to  a  contract  and  of 
the  Legislature  in  case  of  a  statute,  is  to  govern. 


«omputatloD  is  to  be  made  from  such  ao  art.  Les- 
ter T.  Garland,  10  Ves.  248;  1  Ball  &  B.  193: 
Homan  t.  LUwell,  6  Cow.  659 :  11  Mass.  204  :  1 
Pick.  485:  1  Mete.  127:  3  Denlo.  12;  1  Mod.  8: 
27  Ala.  N.  8.  311 ;  19  Mo.  GO ;  18  Conn.  18 ;  Camp- 
bell V.  Intemat.  L.  Ins.  See.  4  Bosw.  298 :  In- 
cludtoe  It.  Doug.  403;  Hob.  139:  3  Term,  623;  3 
Bast,  417 :  2  Browne,  Pa.  18 :  15  Mass.  193 ;  4 
Blarkf.  320. 
Tbere  Is  an  exception  where  the  exclusion  will 

?reTent  forfeiture.  Hob.  139 ;  2  Camp.  204  ;  Cowp. 
14  ;  4  Me.  298. 

Time  from  and  after  a  given  day  excludes  that 
day.  1  Picli.  485 ;  T  Marsh.  202 ;  1  Blackf.  302 ;  4 
N.  U.  267 ;  3  Fenn.  200 :  1  Nott  &  McC.  505  :  and 
Includes  the  last  day  of  the  speclfled  period.  Sheets 
V.  Seiden,  2  Wall.  177. 

Where  the  statute  says  "after  the  expiration"  of 
a  time  named,  that  time  must  fully  expire  before 
the  act  can  be  legally  performed.  Harvln  T.  Mar- 
vin, 75  N.  Y.  240:  Commercial  Bank  v.  Ives,  2  HUl, 
866 ;  Bntts  v.  Edwards,  2  Denlo,  164. 

When  two  periods  are  fixed  within  which  an  act 
may  be  done,  It  Is  a  general  role  that  It  may  be 
done  on  any  Intervening  day,  nnless  some  day  be 
expressly  excluded.  Russell  v.  Ostrander,  30  How. 
Pr.  B8. 

When  a  computation  of  time  Is  to  be  made  from 
an  act  done,  the  day  on  which  the  act  la  done  Is  In- 
cluded. Arnold  V.  U.  8.  4  Crancb,  104,  nfT'c  1  Gall. 
248:  Pearpoint  v.  Graham,  4  Wash.  232:  Ex  parte 
FanahMt,  I  Hont  *  McA.  7 ;  Cowle  v.  Harris,  M. 
SO0 


&  M.  141  :  8.  C,  22,  E.  C.  L.  270 ;  Godson  v.  Sanct- 
uary, 4  B.  ft  Ad.  255  :  8.  C.  24,  E.'  C.  L.  53 ;  1 
Nev.  ft  M.  52.  The  only  exception  Is,  that  the  day 
on  which  a  bill  of  exchange  payable  at  so  many  days 
after  sight  is  accepted.  Is  excluded.  Pearpoint  v. 
Graham,  supra. 

Where  the  statnte  requires  an  act  to  be  done  so 
many  days  at  least  before  a  given  event,  the  time 
must  be  reckoned  excluding  both  the  day  of  tbe 
act  and  that  of  the  event.  Reg.  v.  Sbropsnire  Jus- 
tices, 8  A.  ft  B.  173:  Reg.  v.  Middlesex  Justices,  2 
New  Sess.  Cas.  73 ;  8  D.  ft  L.  100 ;  9  Jur.  75S :  14 
L.  J.  M.  C.  139:  Mitchell  v.  Foster,  4  P.  ft  D.  150: 
12  A.  ft  B.  472 ;  9  D.  r.  C.  S27 ;  Reg.  v.  Abedare 
Can.  Co.  14  Q.  B.  854  ;  14  Jur.  735 ;  19  L.  J.  Q.  B. 
251. 

In  England  the  general  rule  of  law  Is  that  "days" 
mean  "consecutive  days,"  except  Sunday  Is  the 
first  or  last  day.  Brown  v.  Johnson,  Car.  ft  M. 
440:  10  M.  ft  W.  331.  Sunday  Included.  Niemann  v. 
Moss,  6  Jur.  N.  8.  775  ;  29  J.  L.  Q.  B.  206 ;  Peacock 
V.  Reg.  4  C.  B.  N.  8.  264  ;  27  L.  J.  C.  P.  224  ;  Wynne 
T.  Ronaldson,  13  W.  R.  899;  12  h.  T.  N.  8.  711. 
Dnder  Nuisances  Removal  Act  Sunday  reckoned  In, 
tbough  It  falls  on  the  last  day.  Slmkln  ex  parte. 
6  Jur.  N.  S.  144  ;  29  L.  J.  M.  C.  23 ;  2  El.  ft  Ef  392. 
Excluded  under  Bills  of  Exchange  Act  In  days  for 
appearance,  If  last  day.  Lewis  v.  Calor,  1  F.  ft  F. 
906.  If  act  Is  to  be  done  by  court  and  last  day  fall* 
on  Sunday,  It  may  be  done  on  next  practicable  day  _ 
Hughes  V.  Grlffltbi^  IS  C  B.  M.  B.  824 ;  82  L.  J.  C. 
P.  47. 
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Snch  oonstmetioB  is  to  be  adopted,  if  admissi- 
ble, as  will  prevent  an  estoppel,  save  forfeiture 
or  avoid  penal  consequences;  a  construction 
most  beneficial  to  the  party  entitled  to  favor, 
to  secure  his  rights  rather  than  destroy  them, 
or  to  save  a  right  intended  to  be  favored  by 
law. 

Dyer,  218;  Hatter  v.  Ash,  1  Ld.  Raym.  84; 
Seignorett  v.  Noguire,  2  Ld.  Raym.  1241 ;  Pugh 
T.  Duke  of  Leeds,  Cowp.  714;  Lester  v.  Garland, 
15  Ves.  Jr.  248,  and  cases  there  cited  and  re- 
viewed; Bigelow  V.  Wilson,  1  Pick.  486;  Wil- 
cox V.  Wood,  9  Wend.  346,  and  eases  above 
cited. 

The  policy  of  the  law  which  favors  the  rights 
of  purchasers  at  judicial  sales,  not  only  author- 
izes but  requires  a  construction  of  the  statute 
favorable  to  the  purchasers.  There  being  noth- 
ing in  the  statute  requiring  a  different  con- 
struction, such  mode  of  computation  is  to  be 
adopted  as  will  give  validity  to  the  sale. 

Robinett  ▼.  Compton,  2  La.  Ann.  856 ;  Pear- 
point  V.  Graham,  4  Wash.  C.  C.  232;  Lytle  t. 
Williams,  16  Serg.  &  R.  136. 

The  title  of  a  bona  fide  purchaser  at  a  judi- 
cial sale,  is  not  affected  by  any  irregularities  in 
the  proceedings  of  the  officer,  or  in  the  process 
under  which  he  sold.  All  that  is  necessary  to 
support  the  title  of  a  purchaser  in  an  action  of 
ejectment,  is  the  judgment,  execution,  levy, 
and  sheriff's  deed. 

Jackson  v.  Stembergh,  1  Johns.  Cas.  153; 
Jackson  v.  Bartlett,  8  Johns.  361;  Jackson  v. 
Rosevelt,  13  Johns.  07;  Jackson  v.  De  Lancy, 
13  Johns.  635;  Jackson  v.  Robins,  16  Johns. 
537 ;  Brown  v.  Miller,  3  J.  J.  Marsh.  439;  Law- 
rence V.  Speed,  2  Bibb,  401 ;  Webber  v.  Cox,  6 
Mon.  110;  Day  v.  Graham,  6  111.  436;  Swig- 
gart  V.  Harber,  4  Scam.  364;  Ware  v.  Bradford, 
2  Ala.  676;  19  Ala.  132;  State  Bank  v.  Noland, 
13  Ark.  290;  Newton  v.  SUte  Bank,  14  Ark. 
9;  Byers  v.  Fowler,  12  Ark.  218;  Wheaton  v. 
Sexton,  4  Wheat.  506;  Hart  v.  Rector,  7  Mo. 
531;  Reed  v.  Heirs  of  Austin,  0  Mo.  722; 
Landes  v.  Perkins,  12  Mo.  254 ;  Draper  v.  Bry- 
son,  17  Mo.  71;  Carson  v.  Walker,  16  Mo.  68; 
Robinett  v.  Compton,  2  La.  Ann.  866. 

The   proceedings   of   a   court   of   competent 


jurisdiction  cannot  be  called  into  question  col- 
laterally. 

1  Baldwin,  246,  266;  6  Ben.  254;  1  S.  &  R. 
101;  8  S.  &  R.  307. 

Errors  and  irregularities  are  to  be  corrected 
by  some  direct  proceeding,  either  before  th* 
same  court  or  in  an  appellate  court. 

Thompson  v.  Tolmie,  2  Pet.  157;  Voorhees  t. 
Bank  of  U.  S.  10  Pet.  473;  Grignon  v.  Astor, 
2  How.  343;  Lessee  of  Adams  v.  Jeffries,  12 
Ohio,  272;  Lessee  of  Paine  v.  Mooreland,  19 
Ohio,  443;  Reed  v.  Austin's  Heirs,  0  Mo.  722; 
Landes  v.  Perkins,  12  Mo.  254. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

The  plaintiffs  claim  the  land  which  is  the 
subject  of  controversy  in  this  suit,  as  heirs  of 
Isaac  W.  Griffith,  who  died  seised  of  the  same 
in  1819.  His  estate  was  insolvent.  Judgments 
were  obtained  against  his  administrators  in 
1820,  executions  were  issued  thereon,  and  the 
property  sold  by  the  sheriff.  The  defendants 
claim  under  the  purchaser  at  this  sale. 

On  the  trial,  the  court  below  instructed  the 
jury  "that  the  sheriff's  deed,  read  in  evidence 
under  the  judgments  and  executions  also  in 
evidence,  was  effectual  to  devest  the  title  of 
the  heirs  of  Isaac  H.  Griffith  to  the  land  men- 
tioned in  said  deed." 

It  is  admitted,  that  in  the  State  of  Mis- 
souri the  lands  of  a  deceased  debtor  may  be 
taken  in  execution,  and  sold  by  the  sheriff,  ia 
satisfaction  of  a  judgment  against  the  adminis- 
trator. And  also  that  such  deed  vests  in  the 
purchaser  all  the  estate  and  interest  which  the 
deceased  had  in  the  property  at  the  time  of  his 
death.  But  it  is  alleged  that  this  sale  is  "with- 
out authority  of  law  and  void,"  because  the  ex- 
ecution was  issued  and  sale  made  before  the 
time  limited  for  stay  of  execution  against  the 
*real  estate  of  a  decedent.  The  law  and  [*16S 
the  facts  on  which  this  objection  to  the  validitjr 
of  the  sale  is  founded  are  as  follows: 

By  an  Act  of  1817,  it  is  provided  that  "all 
lands,  tenements  and  hereditaments  shall  be 
liable  to  be  seized  or  sold  upon  judgment  and 
execution   obtained  against  the   defendant  or 


Where  judge  ordered  money  paid  on  2Stb  of  each 
mooth  and  It  fell  on  Sunday.  Held  that  the  de- 
fendant bad  the  whole  of  Monday  to  pay  the  money 
Id.  Morris  v.  Barrett,  7  C.  B.  N.  8.  130 ;  6  Jur.  N. 
S.  609 ;  29  L.  J.  C.  P.  102. 

SUtote  forbidding  an  act  to  be  done  on  a  partlc- 
nlir  day  means  the  natural  day  of  24  hours,  from 
mldnigbt  to  midnight.  Palling  v.  People,  8  Barb. 
384. 

"Till"  Includes  the  day  to  which  it  Is  preflxed, 
but  "between"  Is  intermediate.  Banc*  v.  Beed,  16 
Barb.  347. 

"Within."  Where  an  act  Is  to  be  done  witbtn  a 
apeclfled  number  of  days,  tbe  day  on  wblch  the  no- 
tice la  given  and  the  day  on  which  tbe  act  Is  to  be 
dooe  ire  considered,  tbe  one  Inclusive  and  tbe  otber 
eiclvslve.  Indifferently.  So  held,  of  return  of  proc- 
em.  Olllesple  v.  White.  16  Johns.  117  ;  of  notices  In 
raltL  Charles  v.  Stanbury,  3  Johns.  261 ;  of  time 
tied  by  statute.  Hoffman  v.  Duel,  B  Johns.  232 ; 
Ei  parte  Dean,  2  Cow.  605  ;  Rnvder  v.  Warren.  2 
Cow.  Gig ;  Homan  v.  LIswell,  •  Cow.  6S9 ;  Col.  T. 
Co.  V.  Haywood.  10  Wend.  422 ;  Fbelan  v.  Uoug- 
Ito,  11  How.  Pr.  103 ;  where  a  specific  number  of 
din  Is  designated  by  rule  of  court  Irving  v. 
HoDpbreya,  Hopkins  Cb.  364. 

"within"  30  days,  first  day  excluded  and  party 
bu  whole  of  thirtieth  ;  "after"  30  days,  act  cannot 
be  done  till  thirty-flrst  day.  Judd  v.  Fulton,  10 
Btrt).  117. 

"Witbtn:"  day  of  tbe  act  included.  People  v. 
Wood,  10  N.  T.  L^.  Obs.  61.  Contra,  day  of  the 
IS  Led. 


act  excluded.    People  v.  N.  Y.  C.  ft  I^.  B.  B.  B.  Co. 
28  Barb.  284. 

Tbe  manner  of  computing  time  is  settled  In  New 
York  by  the  Code  of  Civil  procedure,  sec.  788. 

Frsctlons  of  a  day  are  not  regarded  except  for 
the  purpose  of  guarding  against  Injustice.  Blyden- 
burgh  V.  Cotheal.  4  N.  Y.  418;  8.  C.  S  How.  Pr. 
200;  3  Code  B.  216;  Jones  v.  Porter,  6  How.  Pr. 
280;  Beg.  v.  BL  Mary,  Warwick,  1  Bl.  ft  Bl.  810; 
1  C.  L.  B.  102 ;  17  Jnr.  551 ;  22  L.  J.  M.  C.  100. 

Sunday  and  fractions  of  a  day  not  regarded.  He- 
GUI  V.  Bank  of  U.  S.  12  Wheat.  511 ;  Col.  T.  Co.  v. 
Haywood.  10  Wend.  422 ;  Hughes  v.  Patten,  12 
Wend.  234;  Busb  v.  Van  Benschoten,  1  How.  Pr. 
149. 

The  doctrine  that  In  law  there  Is  no  fraction  of  a 
day,  Is  a  mere  legal  fiction,  and  Is  true  only  sub 
modo,  and  in  a  limited  sense,  whenever  It  will  pro- 
mote tbe  purposes  of  substantial  justice.  Matter 
of  Richardson,  6  Law  Rep.  302 :  8.  C.  2  Story,  571. 

Where  It  Is  necessary  to  show  which  of  two 
events  first  took  place,  tbe  court  may  enter  Into  th* 
question  of  the  fractions  of  a  day ;  therefore  tbe 
court  will  regard  the  particular  hour  at  wblch  a 
defendant  dies,  so  as  to  see  whether  execution  is- 
sued previously  to  his  demise.  Clinch  v.  Smith,  8 
D.  P.  C.  337. 

Tbe  law  will  take  notice  of  fractions  of  a  day 
when  tbe  precise  hour  becomes  material,  as  In  as- 
certaining tbe  priority  of  liens.  Haden  v.  Budden- 
slck,  49   Ho'ir.  Pr.  241. 

See  also  note,  40  L.B.A.  103. 
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defendants,  in  full  life,  or  against  his  or  her 
heirs,  executors  or  administrators  after  the  de- 
cease of  the  testate,  or  intestate;  provided,  no 
such  land,  tenements,  or  hereditaments,  shall 
be  seized  and  sold  until  after  the  expiration  of 
eighteen  months  from  the  death  of  such  ances- 
tor, or  the  date  of  the  letters  testamentary  or 
letters  o(  administration,  and  execution  may 
issue  against  such  lands,  tenements  and  here- 
ditaments, after  the  death,  testate  or  intestate, 
and  after  the  time  aforesaid,  in  the  same  man- 
ner as  if  such  person  were  living." 

The  letters  of  administration,  on  the  estate  of 
Gridith  are  dated  on  the  1st  of  November,  1819. 
The  sale  was  made  by  the  sheriff  on  the  1st  of 
May,  1821,  on  executions  previously  issued. 

It  is  contended  that  the  term  of  eighteen 
months  from  the  Ist  of  November,  1819,  had 
not  expired  on  the  1st  of  May,  1821,  and  con- 
sequently the  sale  was  without  authority  of 
law,  and  void. 

But  we  are  of  opinion  that  the  assumption  on 
which  this  inference  is  based  is  not  correct;  nor 
the  inference  correct,  if  the  assumption  were 
granted. 

Jf  the  day  on  which  the  letters  of  adminis- 
tration be  counted  in  the  calculation,  the  term 
of  eighteen  months  had  "expired"  on  the  Ist 
May,  1S21. 

Whether  the  "terminus  a  quo"  should  be  so 
included,  it  must  be  admitted,  has  been  a 
vexed  question  for  many  centuries,  both  among 
learned  doctors  of  the  civil  law  and  the  courts 
of  Kngland  and  this  countnr.  It  has  been 
termed  by  a  writer  on  civil  law  (Tiraqueau) 
the  cuntrovcrsia  controversissima. 

In  common  and  popular  usage,  the  day  "a 
quo"  has  always  been  included,  and  such  has 
been  the  general  rule  both  of  the  Roman  and 
ccmmon  law.  The  latter  admits  no  fractions 
of  a  day;  the  former,  in  some  instances,  as  in 
casts  of  minority,  calculated  "de  moniento  en 
momentum."  The  result  of  this  subdivision  was 
to  comprehend  a  part  of  the  "terminus  a  quo." 
But  in  caiies  where  fractions  of  a  day  were  not 
admitted,  as  in  those  of  usucaption  or  prescrip- 
tion, a  ])Osscs3ion  commencing  on  the  Ist  Jan- 
uary, and  ending  on  the  31st  December,  was 
counted  a  full  year.  It  was  in  consequence 
of  the  uncertainty  introduced  on  this  subject 
by  the  disquisitions  and  disputes  of  learned 
professors,  that  Gregory  IX.,  in  his  decretals, 
introduced  the  phrase  of  "a  year  and  a  day." 
in  order  to  remove  the  doubts  thus  created,  as 
16S*]  'to  whether  the  "dies  a  quo"  should  be 
included  in  the  term.  It  thus  maintained  the 
correctness  of  the  common  usage,  while  it  satis- 
fied the  doubts  of  the  doctors. 

The  earlier  cases  at  common  law  show  the 
adoption  of  the  popular  usage  as  to  the  general 
rule,  but  many  exceptions  were  introduced  in 
its  application  to  leases,  limitations,  etc.,  where 
a  forfeiture  would  ensue.  But  the  cases  are 
conflicting,  and  have  established  no  fixed  rule 
as  to  such  exceptions.  Lord  Mansfield  reviews 
the  cases  before  his  time,  in  Pugh  y.  Leeds, 
Cowp.  714,  and  comes  to  the  conclusion  "that 
the  cases  for  two  hundred  years  had  only  served 
to  embarrass  a  point  which  a  plain  man  of 
common  sense  and  understanding  would  have 
no  difficulty  in  construing." 

The  rule  he  lays  down  m  that  case  is,  "that 
courts  of  justice  ought  to  construe  the  words  of 


parties  so  as  to  effectuate  their  deeds,  and  not 
destroy  them;  and  that,  'from'  the  date,  may 
in  vulgar  use,  and  even  in  strict  propriety  of 
language,  mean  either  inclusive  or  exclusive." 

It  would  be  tedious  and  unprofitable  to  at- 
tempt a  review  of  the  very  numerous  modem 
decisions,  or  to  lay  down  any  rules  applicable 
to  all  cases.  Every  case  must  depend  on  its 
own  circumstances.  Where  the  construction 
of  the  language  of  a  statute  is  doubtful,  courts 
will  always  prefer  that  which  will  confirm 
rather  than  destroy  any.  bona  fide  transaction 
or  title.  The  intention  and  policy  of  the  enact- 
ment should  be  sought  for  and  carried  out. 
Courts  should  never  indulge  in  nice  grammat- 
ical criticism  of  prepositions  or  conjunctions, 
in  order  to  destroy  rights  honestly  acquired. 

In  the  present  case  there  is  no  reason  for  de- 
parting from  the  general  rule  and  popular  U4a<^ 
of  treating  the  day  from  which  the  term  is 
to  be  calculated,  or  "terminus  a  quo,"  as  inclu- 
sive. The  object  of  the  Legislature  was  to  give 
a  stay  of  execution  for  eighteen  months,  in  or- 
der that  the  administrator  might  have  an  op- 
portunity of  collecting  the  assets  of  the  de- 
ceased and  applying  them  to  the  discharge  of 
his  debts.  The  day  on  which  the  letters  issue 
may  be  used  for  this  purpose  as  effectually  as 
any  other  in  the  year.  The  rights  of  the  credit- 
or to  execution  are  restrained  by  the  Act,  for 
the  benefit  of  the  debtor's  estate.  The  adminis- 
trator has  had  the  number  of  days  allowed  to 
liim  by  the  Statute  to  collect  his  assets  and  pay 
the  debts.  The  construction  which  would  ex- 
clude the  dav  of  the  date  is  invoked,  not  to 
avoid  a  forfeiture  or  confirm  a  title,  but  to  de- 
stroy one,  obtained  by  a  purchaser  in  gocnl 
faith  under  the  sanction  of  a  public  judicial 
sale. 

If  the  Statute  in  question  were  one  of  limita- 
tion, whereby  the  remedy  of  the  creditor  would 
have  been  lost,  unless  execution  *liad  is-  [*iei 
sued  and  sale  had  been  made  within  eighteen 
months,  probably  a  different  construction  might 
have  prevailed.  Yet,  even  in  such  a  case,  the 
piecedents  conflict. 

See  Cornell  v.  Moulton,  3  Denio,  12;  and 
Fresbrey  v.  Williams,  16  Itlass.   193. 

But  if  the  correct  application  of  the  rule  to  . 
the  present  case  were  doubtful,  the  fact  that 
this  question  was  raised  and  decided  by  thn 
court  between  the  parties  to  the  judgment,  and 
that  the  court,  after  considering  the  question, 
ordered  the  sale  to  be  made  on  the  1st  May, 
would  be  conclusive,  not  only  as  res  judicata 
inter  partes,  but  as  evidence  of  the  received 
construction  by  the  courts  of  Missouri,  which 
it  would  be  an  abuse  of  judicial  discretion  now 
to  overturn. 

Finally,  there  is  another  view  of  this  ease 
which  is  conclusive,  as  regards  this  and  all 
other  objections  taken  by  the^unsel  to  the 
validity  of  the  sheriff's  deed.  Ht  is  the  well- 
known  and  established  rule  of  law  in  Missouri 
and  elsewhere,  that  a  judicial  sale  and  title 
acquired  under  the  proceedings  of  a  court  of 
competent  jurisdiction  cannot  be  questioned 
collaterally,  except  in  case  of  fraud,  in  wliich 
the  purchaser  was  a  participant 

See  Grignon  v.  Astor,  2  How.  319.  The  caae& 
of  Reed  v.  Austin,  9  Mo.  722;  of  Landes  ▼_ 
Perkins,  12  Mo.  239}   Carson  t.  Walker,   IS 
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Mo.  68,  and  Dimper  v.  Bryan,  17  Mo.  71,  show 
that  thii  principle  of  the  common  law  is  the 
rrcpived  and  established  doctrine  of  the  courts 
of  Missouri. 

The    sherifTs   deed   in   the   present   case   is 
founded  on  a  regular  judfifment  in  a  court  of 
competent  jurisdiction,   and   an   execution   on 
■aid  in^ment  issued  by  authority  of  the  court, 
and  levied  on  property  subject  by  law  to  b« 
takrn  and  sold  to  satisfy  the  judgment.     The 
u-rit  authorized  the  sheriff  to  sell ;  a  sale  waa 
made  in  pursuance  thereof  by  the  sheriff,  and 
a  deed  executed  to  the  purchaser,  which  was 
Afterwards  acknowledged  in  open  court  accord- 
ing to  law.    At  this  time,  all  parties  interested 
could  and  would  have  been  heard  to  allege  any 
irregularity  in  the  proceedings  that  would  Jus- 
tify the  court  in  setting  it  aside.     The  objec- 
tions to  this  sale  do  not  reach  the  power  of  the 
court,  or  the  authority  of  the  sheriff  to  sell. 
The  issuing  of  an  execution  on  a  judgment  be- 
fore the  stay  of  execution  has  elapsed,  of  after 
a  year  and  a  day  without  reviving  the  judgment 
the  want  of  proper  advertisements  by  the  sher- 
iff, and  other  like  insularities,  may  be  suf- 
ficient ground  for  setting  aside  the  execution  or 
sale,  on  motion  of  a  party  to  the  suit,  or  any- 
one interested  in  the  proceedings;  but  when  the 
objections  are  waived  by  them ;  and  the  judicial 
sale  founded  on  these  proceedings  is  confirmed 
by  the  court,  it  would  be  injurious  to  the  peace 
of  the  community  and  the  security  of  titles  to 
pcraiit  such  objections  to  the  title  to  be  heard 
in  s  collateral  action. 

105*]  *0n  every  view  of  the  case,  we  are  of 
o])inion  that  the  title  of  the  purchaser  is  pro- 
troled  by  the  established  rules  of  law,  and  that 
there  was  no  error  in  the  instructions  given  to 
the  jury  by  the  court  below. 

The  judgment  of  the  Circuit  Court  is,  there- 
fort,  affirmed. 


JECKER,  TORRE  t  CO.  et  al..  Claimants  of 
the  Cargo  of  the  Ship  Admittance,  and  Ii'es- 
aenilon  and  Fay,  Claimants  of  the  Sliip  Ad- 
mittance, Appellants, 
v. 
JOHN  B.  MONTGOMERY,  Libelant. 
(Sec  S.  C.  18  How.  110-126.) 

In  war,  subjects  of  belligerents,  enemies  to 
each  other — ^trading  between  them  unlawful— 
intrr|iosition  of  neutral  port  no  justification 
— permission  of  owners  of  vessel  and  acts 
of  a^rents — commander  of  captor  may  decide 
to  sell — prize  in  foreign  port — libel  m  name 
of  captor  immaterial  if  not  objected  to — 
procreds  of  prize  sale  may  be  put  in  Treasury. 

Id  a  state  of  war,  the  two  belligerent  nations 
and  all  thetr  cttiaens  or  subjects  are  enemies  to 
Mch  otbcr. 

All  Intereoofw  and  communication  between  them 
U  unlawful. 

A  trading  with  the  enemy,  except  bjr  license, 
iiibjecti  tbe  property  to  confiscation. 

ThU  rule  applies  to  allies. 
-  Tbe  Interposition  of  a  neutral  port  t>etween  the 


NOTK. — Commission  of  captors,  when  Inqulrable 
Into.  In  war,  domlcll  of  owner  determines  charac- 
ter of  foods,  whether  hostile  or  neatral — see  note 
*<  Th<  Mary  and  Susan,  4  L.  ed.  U.  S.  82 ;  and 
«<  sots  to  Tba  Frances,  3  L.  ed.  U.  8.  581. 

It  Led. 


shipment  and  tbe  nltlmate  destination  makes  no 
dUTennce. 

No  communication,  direct  or  Indirect  can  be 
carried  on  with  the  enemy. 

The  bare  permission  of  the  owners  of  tbe  nse  of 
tbelr  vessel  In  hostile  enterprises,  equally  with  her 
employment  under  tbelr  Immediate  command, 
renders  such  vessel  liable  to  capture  annd  condem- 
nation. 

If  tbe  owners  bad  not  anticipated  a  violation  of 
this  pnbllc  law,  still  the  fate  of  this  vessel  must 
depend  npon  the  conduct  of  their  agent  with  whom 
they  have  entrusted  It. 

Whether  the  captured  vessel  shall  tie  sent  home 
for  condemnation  Is  a  question  of  discretion  fnr 
the  commander  of  tbe  capturing  vessel  alone  to  de- 
cide. 

If  be  decide  with  reasonable  discretion  and  hon- 
est purpose  to  sell  her  In  a  foreign  country,  his 
omission  to  send  her  home  will  not  work  a  forfeit- 
ore  of  tbe  right  of  prlxe. 

That  tbe  proceedings  for  condemnation  were 
In  the  name  of  the  captor.  Instead  of  the  Tlnlted 
States,  when  the  decree  was  In  favor  and  In  the 
name  of  the  government  by  whom  the  proceeds 
have  been  received,  where  this  objection  was  not 
raised  In  tbe  court  twiow.  Is  an  Immaterial  Irregu- 
larity. 

It  was  proper  to  pisce  the  proceeds  of  tbe  prise 
sale  In  tbe  Treasury  of  the  United  States. 

Argued  Dec.  27,  1865.    Decided  Jan.  17,  1856. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia. 

Tbe  case  is  stated  by  the  court. 

Messrs.  Coxe,  Nelson  and  Dexter  for  ap- 
pellants: 

The  case  of  The  Eole,  6  Rob.  224,  is  decisive 
of  the  present. 

All  proceedings  to  condemn  property  as 
prize,  must  be  instituted  in  the  name  of  the 
government.  The  proceedings  in  this  case  are 
in  direct  violation  of  the  law  which  regulates 
prize  proceedings. 

1  Wheat  495,  Appendix;  2  Wheat.  Appendix, 
note  1,  6;  6  Rob.  55,  57  and  63;  2  H.  BL 
541. 

The  property  condemned  by  the  decree  is 
not  what  th;  Ubel  asked  to  be  condemned,  nor 
has  that  been  brought  into  the  possession  of 
the  court.    4  Rob.  138. 

Messrs.  Keverdy  Johnson  and  P.  B.  Key  for 
the  appellee. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  in  admiralty 
by  the  Circuit  Court  of  the  United  States  for 
the  District  of  Columbia,  by  which  decree  the 
ship  Admittance,  claimed  by  tbe  appellants, 
Charles  B.  Fessenden  and  Richard  S.  Fay,  as 
owners,  and  the  cargo  of  the  same  ship  claimed 
by  the  appellants,  Jecker,  Torre  &  Co.,  and 
Manuel  Quintana,  were  upon  a  libel  filed  by 
the  appellee,  John  B.  Montgomery,  condemned 
as  prize  of  war. 

It  will  serve  to  explain  the  nature  of  the 
present  controversy,  and  the  character  of  the 
decree  of  the  Circuit  Court  above  mentioned, 
to  refer  to  the  proceedings  heretofore  had  there- 
in upon  a  libel  filed  by  the  claimants  of  the 
cargo  for  restitution,  and  to  the  decision  of 
this  court  upon  cross  appeals  from  those  pro- 
ceedings, both  by  the  claimants  and  the  captor, 
out  of  which  last-mentioned  decision  the  case 
before  us  has  arisen. 

By  the  decision  of  this  court  just  referred  to 
(see  13  How.  498),  we  hold  the  following 
propositions  to  have  been  expressly  ruled: 

1.  That  the  Admiralty  Court  of  the  District 
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of  Columbia  had  jurisdiction  of  the  libel  for 
the  condemnation  of  the  property  in  contest, 
although  such  property  was  not  brought  within 
its  jurisdiction;  and  if  they  found  the  subject 
liable  to  condemnation,  might  proceed  to  con- 
demn, although  not  in  fact  within  the  custody 
or  control  of  the  court. 

2.  That  the  Admiralty  Court  in  the  District 
of  Columbia,  having  jurisdiction  of  the  case,  it 
112*]  was  its  duty  to  order  the  captors  *to 
institute  proceedings  in  that  court  to  condemn 
the  property  as  prize,  by  a  day  to  be  named  in 
the  order;  and  in  default  thereof,  to  be  pro- 
ceeded against  upon  a  libel  for  an  unlawful 
seizure ;  because  the  property  of  the  claimant  is 
not  devested  by  the  capture,  but  by  condemna- 
tion in  a  prize  court— is  not  devested  until 
condemnation,  though  such  condemnation  will 
relate  back  to  the  capture. 

3.  That  the  grounds  alleged  for  the  seizure 
of  the  vessel  and  cargo,  viz.:  that  the  vessel 
sailed  from  New  Orleans  with  the  design  of 
trading  with  the  enemy,  and  did  in  fact  hold 
illegal  intercourse  with  them,  are  sufficient,  if 
supported  by  testimony,  to  subject  both  vessel 
and  cargo  to  condemnation. 

4.  And  if  they  were  liable  to  condemnation, 
the  reasons  assigned  in  the  answer  for  not 
bringing  the  vessel  and  cargo  into  a  port  of  the 
United  States  for  trial — viz.:  that  it  was  im- 
possible so  to  do  consistently  with  the  public 
interest — is  sufficient,  if  supported  by  proofs,  to 
justify  the  captors  in  selling  vessel  and  cargo 
in  California,  and  to  exempt  the  captors  from 
damages  on  that  account. 

6.  That  to  a  libel  for  restitution,  probable 
cause  for  seizure  is  no  defense;  but  is  so  only 
against  a  claim  for  damages  in  cases  in  which 
the  property  has  been  restored  or  lost  after 
seizure. 

Under  the  authority  of  the  rulings  just  enu- 
merated, and  in  obedience  to  the  mandate  found- 
ed thereupon,  the  libel  in  the  cause  now  before 
us  was  filed ;  and  the  case  made  by  the  parties 
presents,  as  the  material  questions  for  consider- 
ation, the  inquiries:  Ist.  Whether  the  vessel 
sailed  with  the  design  of  trading  with  the  ene- 
my, and  did  in  fact  hold  illegal  intercourse 
with  them.  2d.  Admitting  that  the  vessel  and 
cargo  were  in  the  first  instance  liable  to  con- 
demnation, whether  the  reasons  assigned  for 
not  bringing  them  within  the  United  States 
were  so  supported  by  proof,  as  to  justify  the 
captor  in  not  bringing  them  within  the  United 
States,  and  in  selling  them  in  California,  with- 
out a  forfeiture  of  tneir  rights  as  captors. 

As  a  principle  applicable  to  the  first  of  these 
inquiries,  it  may  be  averred  as  a  part  of  the  law 
of  nations —  forming  a  part,  too,  of  the  munici- 
pal jurisprudence  of  every  country — "that  in  a 
state  of  war  between  two  nations,  declared  by 
the  authority  in  whom  the  municipal  constitu- 
tion vests  the  power  of  making  war,  the  two 
nations  and  all  their  citizens  or  subjects  are 
enemies  to  each  other.  The  consequence  of 
this  state  of  hostility  is  that  all  intercourse  and 
communication  between  them  is  unlawful.  Vide 
Wheaton  on  Maritime  Captures,  cap.  7,  p.  209, 
quoting  from  Bynkershoeck  this  passage:  "Kx 
natura  belli  commercia  inter  hostes  cessare,  non 
est  dubitandum.  Quamvis  nulla  spccialis 
lis*]  *sit  commerciorum  prohibitio,  ipso  ta- 
menjure  belli,  commercia  inter  hostes  esse  veti- 
tl*,  ipsm  ittdictionea  bellorum  satis  declarant." 


Upon  this  principle  of  public  law,  it  has 
been  the  established  rule  of  the  High  Court  of 
Admiralty  in  England,  that  a  trading  with  the 
enemy,  except  by  a  royal  license,  subjects  the 
property  to  confiscation.  The  decisions  of  that 
court  show  that  the  rule  has  been  rigidly  en- 
forced, as,  for  instance,  where  the  government 
had  authorized  a  homeward  trade  from  the 
enemy's  possessions,  but  had  not  specifically 
protected  an  outward  trade  to  the  same;  and 
again,  in  instances  where  cargoes  had  been  lad- 
en before  the  war,  but  where  the  parties  had 
not  used  all  possible  diligence  to  countermand 
the  voyage  after  the  first  notice  of  hostilities; 
and  this  rule  has  been  enforced,  not  only 
against  subjects  of  the  Crown,  but  likewise 
against  those  of  its  allies  in  the  war.  upon  the 
assumption  that  the  rule  was  founded  on  the 
universal  principle,  which  states  allied  in  war 
have  a  right  to  apply  to  each  other's  subjects. 

Vide  Wheaton  on  Captures,  p.  212;  and  1  C. 
Robinson's  Adm.  190,  The  Hoop. 

The  same  rule  has  been  adopted  with  equal 
strictness  by  this  court.  In  the  case  of  The 
Rapid,  reported  in  8  Cranch,  156,  the  claimant, 
a  citizen  of  the  United  States,  had  purchased 
goods  in  the  enemy's  country  a  long  time  before 
the  declaration  of  war,  and  had  deposited  them 
on  an  island  near  the  boundary  line  between 
the  two  countries.  Upon  the  breaking  out  of 
hostilities,  his  agents  had  hired  the  vessel  to 
proceed  to  the  place  of  deposit  and  bring  away 
these  goods.  Upon  her  return  the  vessel  w»i» 
captured,  and  with  the  cargo,  was  condemned 
as  prize  of  war  for  trading  with  the  enemy.  In 
applying  the  law  to  this  state  of  facts,  this 
court  said,  and  said  unanimously:  "That  ti>e 
universal  sense  of  nations  has  acknowledged  the 
demoralizing  effects  that  would  result  from  the 
admission  of  individual  intercourse.  The  whole 
nation  are  embarked  in  one  common  bottom, 
and  must  be  reconciled  to  submit  to  one  com- 
mon fate.  Every  individual  of  the  one  nation 
must  acknowledge  every  individual  of  the  other 
nation  as  his  own  enemy,  because  the  enemy 
of  his  country.  But,  after  deciding  what  Is 
the  duty  of  the  citizen,  the  question  occurs, 
what  is  the  consequence  of  a  breach  of  that 
duty.  The  law  of  prize  is  a  part  of  the  law 
of  nations.  In  it,  a  hostile  character  is  attached 
to  trade,  independently  of  the  character  of  the 
trader  who  pursues  or  directs  it.  Condemna- 
tion to  the  use  of  the  captor  is  equally  the  fate 
of  the  property  of  the  belligerent  and  of  the 
property  engaged  in  anti-neutral  trade.  But  a 
citizen  or  an  ally  may  be  engaged  in  a  hostile 
trade,  and  thereby  involve  his  property  in  the 
fate  of  those  in  whose  cause  he  embarks.  Again, 
the  court  say:  "If  by  trading,  in  prize  law  was 
meant  that  signification  of  'the  term  [*114 
which  consists  in  negotiation  or  contract,  this 
case  would  not  come  under  the  penalties  of  the 
rule.  But  the  object  and  spirit  of  the  rule  is 
to  cut  off  all  communication  or  actual  locomo- 
tive intercourse  between  individuals  of  the  bel- 
ligerent nations.  Negotiation  or  contract  has 
therefore  no  necessary  connection  with  the  of- 
fense. Intercourse  inconsistent  with  actual  hos- 
tility is  the  offense  against  which  the  operation 
of  the  rule  is  directed." 

The  case  of  The  Joseph,  reported  in  8  Cranch,. 
p.  451,  was  that  of  a  vessel  owned  by  eiticena  of 
the  United  States,  that  sailed  from  thence  be- 
fore the  war,  with  a  cargo,  on  freight,  on  ». 
f-^  *8  How. 
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voyage  to  Lirerpool  and  the  north  of  Europe, 
«Dd  thence  back  to  the  United  States.    After 
arriTinff  and  discharging  her  cargo  at  Liver- 
pool, she  took  in  another  at  Hull,  and  sailed 
for  St.  Petersburg.    At  St.  Petersburg  she  re- 
tvived   news   of   the   war   with    England,  and 
sailed  to  London   with  a  Russian  cargo  con- 
signed  to    British     merchants;     delivered    her 
cargo  and  sailed  for  the  United  States  in  bal- 
last, under  a  British  license,  and  was  captured. 
la  the  opinion  of  this  court  in  this  case,  de- 
livered by  Washington,  Justice,  it  is  said,  that 
"After  the  decision  in  the  cases  of  The  Rapid 
and  of  The  Alexander,  it  is  not  to  be  contend- 
ed that  the  sailing  with  a  cargo,  on  freight, 
from   St.  Petersburg    to    London,    after  a  full 
knowledge  of  the  war,  did  not  amount  to  such 
a  trading  with  the  enemy  as  to  have  subjected 
both  the  vessel  and  cargo  to  condemnation  as 
prize  of  war,  bad  -she  been  captured  on  that 
voyage.    The  alleged  necessity  of  undertaking 
that  voyage  to  enable  the  master,  out  of  the 
freight,  to  discharge  his  expenses  at  St.  Peters- 
burg— countenanced,  as  the  master  declares,  by 
the  opinion  of  our  minister  at  St.  Petersburg, 
that  by  undertaking  such  a  voyage  he  would 
violate  no  law  of  the  United  States — although 
these  considerations,  if  founded  in  truth,  pre- 
sent a  case  of  peculiar  hardship,  yet  they  af- 
ford no  legal  excuse  which  it  is  competent  to 
this  court  to  admit  as  the  basis  of  its  decision." 
The  same  course  of  decision  which  has  estab- 
lished that  property  of  a  subject    or    citizen 
Uken  trading  with  the  enemy  is  forfeited,  has 
diecided  also  that  it  is  forfeited  as  prize.    The 
liround  of  the  forfeiture  is,  that  it  is  taken  ad; 
l«ring  to  the  enemy,  and  therefore  the  pro- 
|irietor  is  pro  hac  vice  to  be  considered  as  an 
tmmy. 

Vide,  also,  Wheaton  on  Captures,  p.  219,  and 
I  a  Rob.  219,  the  case  of  The  Nelly. 

Attempts  have  been  made  to  evade  the  rule 
iif  public  law,  by  the  interposition  of  a  neutral 
|iort  between  the  shipment  from  the  belligerent 
port  and  their  ultimate  destination  in  the 
inemy's  country;  but  in  all  such  cases  the 
{ocds  have  been  condemned,  as  having  been 
taken  in  a  course  of  commerce  rendering  them 
US']  'liable  to  confiscation;  and  it  has  been 
inled  that,  without  license  from  government, 
110  communication,  direct  or  indirect,  can  be 
larried  on  with  the  enemy;  that  the  interposi- 
tion of  a  prior  port  makes  no  difference;  that 
kll  trade  with  the  enemy  is  illegal,  and  the 
drcomstance  that  the  goods  are  to  go  first  to  a 
■entral  port  will  not  make  it  lawful. 

3  C.  Rob.  22,  The  Indian  Chief;  and  4  C. 
Rob.  70,  The  Jonge  Pieter. 

Having  thus  stated  the  law  with  regard  to 
maritime  captures,  it  remains  to  be  ascertained 
how  far  the  case  before  us,  upon  the  pleadings 
and  proofs,  falls  within  the  scope  or  the  terms 
of  that  law. 

The  libel  propounds,  that  the  libelant,  as  the 
commander  of  the  U.  S.  ship  Portsmouth,  did 
on  the  7th  April,  1847,  at  the  port  of  San  Jos«, 
is  tower  CaUfomia,  in  the  Republic  of  Mexi- 
00,  wize  and  take  possession  of,  as  lawful  prize, 
a  certain  ship  or  vessel  called  The  Admittance 
—one  Peter  Peterson  being  the  master — with 
her  cargo,  provisions,  tackle,  and  all  other  ap- 
ptirtenances  to  the  said  ship  belonging.  That 
the  Hiid  ship  ia  a  merchant  veaael  belonginK  to 
U  Ued. 


citizens  of  the  United  States,  and  that  tho 
cargo  of  said  ship  is  believed  by  the  libelant  to 
have  belonj^d  to  certain  merchants  resident  in 
Mexico.  That  about  the  month  of  October, 
1846,  the  said  ship,  with  her  cargo,  left  the  port 
of  New  Orleans  for  a  port  in  the  Republic  of 
Mexico,  into  which  port  the  captain  intended  to 
discharge  the  cargo.  That  for  some  time  prior 
to  the  sailing  of  this  ship,  and  upon  the  day 
of  her  seizure,  open  and  public  war  existed  be- 
tween the  United  States  and  the  Republic  of 
Mexico  and  its  dependencies.  That  m  conse- 
quence of  said  state  of  war,  and  in  discharge  of 
his  duty,  the  ship  Admittance,  with  her  cargo, 
was  seized  by  the  libelant  as  prize  of  war. 

The  libelant  further  propounds,  that  Peter- 
son, as  master  of  the  said  ship,  did  sail  from 
the  United  States  with  the  intention  of  trad- 
ing, and  in  fact  did  trade  and  otherwise  hold 
illegal  intercourse  with  the  enemies  of  the 
United  States,  whereby  the  said  ship,  her  cargo, 
tackle  and  appurtenances  became  subjects  of 
lawful  prize.  All  which  legal  intention  and 
acts  of  the  master  more  fully  appear  by  the 
papers  of  the  said  ship,  and  by  other  papers 
received  from  the  master  by  the  libelant,  num- 
bered from  one  to  fifteen  inclusive;  from  the 
deposition  of  William  Bell,  the  first  mate  of 
the  Admittance,  and  from  the  log-book — ^all  of 
which  it  is  prayed  may  be  made  parts  of  the 
libel;  which  concludes  with  a  prayer  for  con- 
demnation of  ship  and  cargo,  and  for  the  dis- 
mission of  the  libel  previously  filed  by  Torre, 
Jecker  &  Co.,  praying  restitution  of  a  portion 
of  the  cargo. 

To  the  libel  of  Captain  Montgomery  were 
filed  an  answer  on  'behalf  of  Fessenden  [*!!• 
&  Fay,  who  intervened  as  owners  of  the  ship, 
and  separate  answers  on  behalf  of  Jecker, 
Torre  &.  Co.,  and  of  Manuel  Quintana,  as  own- 
ers of  the  cargo. 

These  answers,  so  far  as  they  are  made  up 
merely  of  general  denials  of  the  charges  pro- 
pounded in  the  libel,  require  no  special  ani- 
madversion. So  far,  however,  as  the  specific 
facts  alleged  in  them  by  way  of  exculpation, 
the  compatibility  of  those  facts  with  the  estab- 
lished law  of  prize,  or  with  the  proofs  adduced 
in  the  case,  become  a  question,  the  statements 
in  these  answers  are  matters  of  essential  im- 
portance, requiring  particular  examination. 

The  respondents  Fessenden  and  Fay,  have 
in  their  answers  observed  an  entire  silence  with 
respect  to  a  knowledge  on  their  part  as  to  the 
destination  of  the  ship  or  cargo;  whilst  they 
are  very  explicit  in  the  assertion  of  their  belief 
that  the  cargo  was  put  on  board  by  the  chart- 
erer, and  that  the  ship  sailed  under  a  full  per- 
suasion that  a  treaty  of  peace  would  speedily 
terminate  the  then  existing  war  between  the 
United  States  and  Mexico,  and  that  they  never 
were  informed,  nor  do  they  believe,  that  the 
cargo  was  to  be  landed  or  disposed  of  in  Mexico 
until  after  the  termination  of  the  war.  Per- 
sonally, they  say,  that  they  know  nothing  of 
what  occurred  in  relation  to  the  ship  and  cargo 
in  the  Pacific,  but  from  what  they  have  learned 
they  believe;  and  therefore  aver  that  there  was 
no  trading  with  the  enemy  at  any  time  during 
the  voyage.  This  statement  which  implies 
knowledge  in  the  respondents  of  the  existence 
of  war  between  the  United  States  and  Mexico 
at  the  time  of  chartering  their  ship,  and  iuiowI> 
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edge  likewise  that  the  cargo  put  on  board  was 
destined  for  the  port  of  a  nation,  at  the  time 
of  the  shipment  at  any  rate,  in  open  hostility 
with  the  United  States,  will,  as  to  its  verity,  be 
further  tested  by  a  comparison  with  the  testi- 
mony furnished  by  the  papers  found  in  the  cap- 
tured vessel,  and  by  the  examination  of  wit- 
nesses. And  in  this  connection  it  may  be  ob- 
•erved,  that  the  bare  permission  by  the  owners 
of  the  use  of  their  vessel  in  hostile  or  piratical 
enterprises,  renders  such  vessel  liable  to  cap- 
ture and  condemnation  equally  with  her  em- 
ployment in  similar  olTenses  under  the  im- 
mediate command  of  such  owners  themselves. 

Vide  the  case  of  The  U.  S.  v.  The  Brig  Maleck 
Adel,  2  How.  234;  The  U.  S.  v.  The  Schooner 
Little  aiarles,  1  Brok.  347;  The  Palmyra,  12 
Wheat.  14;  1  C.  Rob.  127;  The  Vrouw  Judith, 
1  C.  Rob.  150. 

Comparing  this  answer  with  the  papers 
found  on  board  the  captured  vessel,  we  see  it 
expressly  stipulated  in  the  charter-party,  the 
very  contract  by  which  the  ship  was  hired,  and 
-which  was  signed  by  these  respondents,  that 
the  ship  shall  proceed  to  New  Orleans,  and 
there  take  from  the  charterers,  Wylie  and 
Itl*]  'Ygnna,  1,100  bales  of  cotton,  to  be  de- 
livered at  the  port  of  San  Bias  to  the  order 
of  the  shipper,  the  consignee  paying  freight  for 
the  room  occupied  in  the  ship  by  the  cotton, 
$1,100,  payable  on  delivery  of  the  cargo;  the 
cargo  to  be  received  at  Now  Orli-ans  and  dis- 
charged at  San  Bias  with  dispatch.  The 
charter-party  further  provides,  that  if  on  the 
arrival  of  the  ship  off  San  Bias,  the  port  is 
blockaded,  or  other  obstructions  prevent  the 
discharge  of  the  ship,  she  shall  proceed  to  the 
Sandwich  Islands,  and  there  remain  until  the 
port  is  open,  the  said  Wylie  and  Ygana  paying 
m  addition  to  the  charter  the  further  sum  of 
$1,000  per  month  during  such  detention.  We 
-will  hereafter  state  what  is  conceived  by  this 
court  to  be  the  proper  construction  of  this 
phrase,  "if  the  port  is  blockaded,  or  other  ob- 
structions prevent  the  discharge  of  the  ship." 
Independently  of  this  phrase,  however,  we  have, 
on  the  face  of  this  contract,  the  declaration 
that  the  shipment  was  made  to  an  enemy's 
port;  that  the  delivery  was  to  take  place  at 
that  port;  that  the  interposition  of  the  neutral 
Island  of  Honolulu  was  not  for  the  purpose  of 
trade  with,  or  transshipment  at  that  island, 
l>ut  solely  for  the  purpose  of  aflTording  an  op- 
portunity to  enter  into  and  discharge  at  a  port 
known  to  be  an  enemy's  port,  in  which  the 
consignees  of  the  cargo  resided,  and  the  de- 
livery at  which  port  was  made  a  precedent  and 
necessary  condition  to  the  payment  of  freight. 

Upon  a  comparison  of  the  bill  of  lading  with 
the  charter-party,  the  terminus  of  the  voyage 
and  the  destination  of  the  cargo  are  clearly 
«hown.  The  language  of  the  bill  of  lading  runs 
thus:  "Shipped  in  good  order  and  well-con- 
-ditioned,  by  Wylie  and  Ygana,  on  board  the 
good  ship  Admittance,  whereof  is  master  for 
the  present  voyage  Peterson,  and -now  lying  at 
New  Orleans,  and  bound  for  Honolulu,  2,707 
•mall  bales  of  cotton,  being  marked  and  num- 
bered as  in  the  margin,  and  are  to  be  de- 
livered." Where  t  Not  at  Honolulu,  where 
there  was  no  consignee,  apparent  or  mentioned 
—not  at  San  Bias,  as  an  incidental  point  in  the 
track  of  tlM  voyage  to  Honolulu,  but  "at  th* 
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aforesaid  port  of  San  Bias,"  the  predetermined 
limit  of  toe  voyage,  and  to  Don  Lewis  Rivas 
Gongora,  resident  at  San  Bias,  the  correspond- 
ent and  consignee  of  the  shipper. 

Taking,  in  connection  with  the  charter-party 
and  the  bill  of  lading,  the  instructions  from  the 
respondent,  Fessenden,  to  the  master  of  the 
ship,  before  sailing  from  New  Orleans,  it  seenu 
almost  incredible  that  the  owners  should  liave 
been  ignorant  of  the  character  of  the  voyage, 
and  of  the  hazards  incurred  by  their  vessel  re- 
sulting from  that  character.  How,  upon  any 
other  view,  can  be  accoimted  for  the  extreme 
caution  enjoined  upon  the  'master  with  [*11S 
respect  to  the  danger  of  entering  a  Mexican 
port — danger  expressly  distinguished  from  that 
arising  from  the  probability  of  capture  by  ves- 
sels of  the  United  States;  such  as  it  is  said 
might  arise  from  the  disposition  of  the  Mex- 
ican government,  tmder  the  plea  of  the  right  of 
war  to  confiscate  the  vessel,  notwithstanding 
the  consignees  might  have  obtained  permission 
to  land  the  cargo?  It  is  absurd  to  suppose  that 
this  caution  could  have  had  any  possible  refer- 
ence to  a  state  of  re-established  amity  between 
Mexico  and  the  U.  S.,  as  the  vessel  of  a  friend- 
ly nation  could  incur  no  risk  of  confiscation  by 
entering  the  port  of  a  friend.  We  think  that 
it  was  to  dangers  and  hazards  which  might  pro- 
ceed from  the  Mexican  authorities— hazards 
and  dangers  incident  to  an  existing  and  known 
state  of  war,  which  were  in  the  contemplation 
of  the  owners  when,  in  the  charter-party,  they 
speak  of  "other  obstructions"  (beyond  that  of 
blockades),  "which  might  prevent  the  dis- 
charge of  the  ship  at  San  Bias,"  an  enemy's 
port.  This  interpretation  of  the  conduct  and 
purposes  of  the  owners  and  charterers  is 
strongly  corroborated  by,  and  explains  that 
portion  of  the  instructions  to  the  master  which 
tells  him,  "you  will  perceive  from  this  that  you 
must  be  very  cautious  about  going  into  a  Mex- 
ican port,  for  although  the  consignees  may 
have  authority  to  land  the  cotton,  yet  they 
might  seize  the  vessel  after  being  discharged, 
tmless  the  vessel  as  well  as  the  cargo  had  per- 
mission from  the  Mexican  government."  This 
language  would  be  unintelligible  unless  it  bad 
reference  to  a  known  belligerent  attitude  of  the 
two  nations,  forbidding  intercourse  or  traffic 
between  their  respective  citizens,  and  to  a  con- 
templated dispensation  from  the  existing  pro- 
hibitions by  one  of  the  belligerents.  \f^  are, 
therefore,  upon  a  just  construction  of  the  an- 
swer of  the  claimants  of  the  vessel,  of  the 
charter-party  signed  by  them,  of  the  bill  of 
lading,  and  of  the  instructions  to  the  master, 
impelled  to  the  conclusion,  that  these  claimants 
of  the  vessel  were  aware  of  the  character  of  the 
voyage  for  which  they  had  hired  her,  and  were 
willing,  nevertheless,  to  incur  the  hazards  of 
the  enterprise  in  consideration  of  the  profits  it 
promised  them. 

Looking  next  beyond  the  evidence  of  inten- 
tion and  knowledge  as  deducible  from  the  ship's 
papers  proper,  to  the  acts  of  the  mi.ster  in 
execution  of  the  objects  and  purposes  of  the 
voyage,  the  following  facts  are  shown  by  the 
testimony  of  the  witnesses.  Bell,  Martin  and 
Graves,  all  of  them  belonging  to  the  crew  of 
The  Admittance,  and  the  first-named  being 
the  mate  of  the  ship:  that  she  aafled  directly 
to  San  Blaa;  that  upon  her  arriviJ  off  this 
f~^  IS  How. 
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port,  then  being  an  enemy's  port,  and  in  the 
possession  of  the  enemy,  she  remained  before 
It  three  days  and  nights,  during  which  time  the 
master  opened  an  intercourse  with  the  port, 
119*]  'receiving  at  difl'erent  times  communi- 
cations therefrom,  to  which  he  replied;  that 
whilst  off  San  Bias  the  captain  showed  no 
American  ensign,  but  after  receiving  the  com- 
munications from  the  shore,  ho  ordered  the 
chief  mate  not  to  head  the  log-book,  and  also 
directed  the  concealment  of  the  ship's  name  by 
covering  her  stem  with  painted  canvas,  and 
proceeded  along  the  coast  as  far  as  18°  north, 
looking  for  some  bay  or  inlet  on  the  coast  of 
Mexico  where  the  cargo  might  be  delivered;  but 
finding  no  suitable  place,  the  ship  was  headed 
for  San  Jos^,  California.  It  is  further  proved 
by  the  witnesses,  Mcsroon  and  Bell,  that  The 
Admittance  entered  the  port  of  San  joat  before 
it  was  captured  by  the  forces  of  the  United 
States,  and  when  it  was  still  a  Mexican  port, 
in  the  possession  of  the  enemies  of  the  United 
iitatcs;  and  the  witnesses,  Bell  and  Graves, 
both  of  the  crew  of  The  Admittance,  swear  that 
the  captain,  before  the  seizure,  landed  goods 
at  this  hostile  port.  Upon  every  correct  view, 
then,  of  the  facts  of  this  case,  and  of  the  law 
of  prize  as  applicable  to  these  facts,  it  is  clear 
that  the  ship  Admittance  was  properly  subject 
to  seizure  and  condemnation  as  prize  of  war. 

We  have  seen,  by  tlie  authorities  cited,  that 
intercourse  with  the  enemy  is  suflicient  cause 
for  personal  punishment,  and  for  the  confisca- 
tion of  property;  that  it  is  a  cause  originating 
in,  and  intlexibly  enforced,  by  necessity  for 
jniarding  the  public  safety.  In  this  cause  are 
established  against  the  claimants  of  this  vessel, 
not  only  intercourse,  but  trading,  in  its  com- 
mon acceptation.  Moreover,  it  is  a  settled  princi- 
ple, that  if  the  owners  hod  not  anticipated  a 
violation  of  the  public  law,  the  fate  of  their 
vessel,  with  respect  to  an  infraction  of  that  law, 
must  depend  upon  the  conduct  of  the  agent  with 
whom  they  have  intrusted  its  management. 

With  respect  to  the  respondents,  Jecker, 
Torre  &  Co.,  and  Quintana,  claimants  of  the 
cargo,  the  written  documents  found  on  board 
the  captured  vessel,  and  surrendered  to  the 
libelant  by  the  master,  fasten  upon  these 
claimants  not  only  a  knowledge  of  the  desi^, 
under  the  pretext  of  a  voyage  to  the  Sandwich 
Islands,  of  trading  with  citizens  of  the  United 
States,  a  belligerent  nation,  but  they  fix  upon 
those  parties  strenuous  and  active  efforts  to 
possess  themselves  of  the  fruits  of  that  traffic — 
the  cargo  of  the  ship;  and  to  obtain  them,  not 
even  by  the  circuitous  voyage  to  Honolulu,  but 
by  direct  transit  to  and  within  the  territory  of 
the  enemy's  nation.  It  is  a  circumstance  of 
much  significance,  disclosed  by  these  papers, 
that  there  appears  to  have  existed  a  perfect 
understanding  and  preconcert  between  these 
claimants,  the  charterers  of  the  vessel  and  the 
master.  The  arrival  of  the  master  is  antici- 
120*]  pated  and  waited  for,  and  no  •sooner 
does  his  vessel  appear  on  the  Mexican  coast 
(the  war  still  continuing)  than  she  is  boarded 
from  the  shore  by  the  agents  of  the  claimants, 
bringing  assurances  of  arrangements  made  for 
the  violation  of  the  law  of  war,  and  of  the  safe- 
ty with  which  that  violation  might  be  accom- 
plished. 

Thus,  on  the  12th  of  f  ebnuuy,  1M7,  «  letter, 
IS  Ij.  ed. 


from  which  the  following  extracts  are  taken, 
was  addressed  by  the  agent  of  the  claimants, 
Jecker,  Torre  &  Co.,  Louis  Rivas  Gongora,  to 
the  master  of  The  Admittance: 
"Capt.  P.  Peterson,  Ship  Admittance,  off  San 

Bias. 

Sir:  I  have  been  informed  of  your  sailing 
from  New  Orleans  with  a  cargo  of  cotton  to 
my  consignment,  and  have  also  received  a  copy 
of  Messrs.  Wylie  &  Ygana's  instructions  for 
your  guidance;  also  a  copy  of  your  charter- 
party.  But  as  it  will  be  more  for  the  con- 
venience of  all  parties  concerned,  that  in  case 
of  your  not  being  allowed  by  the  blockading 
vessels  to  enter  San  Bias  tu  Manzanilla,  you 
should  not  proceed  to  the  Sandwich  Islands, 
which  are  very  distant,  but  in  the  first  place 
to  San  JoBi,  near  Cape  San  Lucas,  which  is  in 
possession  of  the  Americans.  I  have  to  re- 
<iuest  that  if  you  find  the  port  of  San  Bias 
blockaded,  and  should  be  warned  off,  you  will, 
as  is  directed  in  your  instructions,  proceed  to 
Manzanilla,  where,  if  you  are  allowed  to  enter, 
you  will  find  an  agent  meeting  you  there,  who 
will  receive  your  cargo.  If  San  Bias  is  open 
when  you  arrive,  you  will  come  into  the  bay 
immediately  and  anchor,  putting  yourself 
under  thcorders  of  Don  Kustaquio  Pasiere,  who 
will  proceed  to  discharge  your  curgo;  and  as 
it  is  of  much  importance  that  the  cotton  should 
be  on  shore  as  soon  as  possible,  I  hope  you  will 
do  everything  on  your  port  to  commence  and 
to  finish  discharging  with  the  least  possible  de- 
lay. If  you  are  permitted  to  enter  San  Bios  or 
Manzanilla,  you  must  come  in  under  British 
colors,  the  name  of  the  vessel  and  your  own  re- 
maining without  alteration,  still  reporting 
yourself  from  New  Orleans;  but  you  will  be 
careful  not  to  deliver  any  of  the  papers  of  th« 
ship  or  cargo  to  anyone  except  to  L>on  husta- 
quio  Pasiere." 

Again,  on  the  27th  of  the  same  month,  this 
person  thus  addresses  the  master  from  Tepic: 
"Capt.  P.  Peterson,  Ship  Admittance,,  off  San 

Bias. 

Sir:  I  had  the  pleasure  to  write  to  you  on 
the  12th  of  this  month,  which  will  be  delivered 
to  you  along  with  this.  But  as,  at  present,  cer- 
tain circumstances  have  taken  place  which,  I 
think,  make  it  too  dangerous  for  you  to  come 
into  San  Bias,  I  have  to  request  that  you  will 
proceed  immediately  to  Manzanilla,  and 
*put  yourself  tmder  the  orders  of  Don  ['lai 
Manuel  de  la  Quintana,  who  has  gone  to  meet 
you  there,  and  who  will  deliver  to  you  a  letter, 
authorizing  him  to  act  as  your  consignee.  He 
will  discharge  your  vessel,  pay  your  freight, 
and  transact  all  the  business  of  your  vessel  the 
same  as  if  I  was  present.  You  will  please  enter 
Manzanilla  under  English  colors,  and  as  the 
war  continues,  you  will  take  care  that  it  shall 
not  be  known  that  your  vessel  is  American." 

In  proof  of  the  agency  of  Rivas,  as  the  rep- 
resentative of  Jecker,  Torre  &  Co.,  and  as  af- 
fecting them  by  his  acts,  reference  may  be 
made  to  a  communication  from  that  firm,  dated 
Mazatlan,  April  1,  1847,  addressed  to  the  mas- 
ter of  The  Admittance,  which  communication 
WHS  doubtless  prepared  on  entire  ignorance  of 
the  seizure  of  that  vessel,  which  had  occurred 
only  three  days  previously  at  San  Jos^.  In  this 
communication  it  is  said:  "should  this  fmd  you 
at  San  Joat,  we  have  to  requeet  jrou  to  prooe^ 
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»t  once  to  San  Bias,  referring  you  at  the  same 
time  to  the  accompanying  letter  for  you  from 
Don  Luis  Rivas  de  Gongora,  of  Tepic.  Mr. 
Rivas  bus  furnished  us  with  copies  of  your  let- 
ters to  him,  of  the  dates  of  the  3d  and  4th  of 
March,  by  which  it  appears  you  entertain  fears 
of  being  seized  by  an  English  or  American 
cruiser  should  you  follow  his  recommendation 
to  discharge  under  English  colors."  They  then 
refer  the  master  to  Mr.  Mott  and  Mr.  Bol- 
ton, for  assurances  that  his  apprehensions  are 
groundless,  and  state  "that  in  less  than  a 
month  previously,  an  American  vessel  dis- 
charged at  San  Bias  without  let  or  hindrance; 
that  the  difficulty  with  regard  to  the  vessel  in 
a  Mexican  port  had  been  overcome  by  an  order 
of  the  supreme  government,  by  which  vessels 
of  any  nation  were  permitted  to  enter,  provid- 
ed that  the  captain  would  make  a  declaration 
to  the  effect  that  he  belonged  to  a  friendly  or 
neutral  nation,  no  papers  confirming  that  as- 
sertion being  required  of  him. 

We  think,  then,  that  by  the  evidence  found 
in  the  possession  of  the  master  of  The  Admit- 
tance, there  is  shown  a  complicity  in  all  the 
respondents  in  premeditating,  and  far  as  they 
had  power  in  executing,  a  scheme  for  effecting 
intercourse  and  trade  with  the  open  enemies  of 
the  United  States — an  offense  such  as  ren- 
dered all  the  means  and  instruments  for  the 
accomplishment  of  such  a  scheme  lawful  prize 
of  war. 

But  it  has  been  insisted,  that  should  it  be 
conceded  that  there  existed  originally  sufficient 
grounds  for  capture  and  condemnation,  still 
the  captor  had  forfeited  all  right  of  prize  by 
omitting  to  send  the  vessel  and  cargo  to  the 
United  States  for  adjudication,  and  by  selling 
them  without  the  justification  of  necessity  in  a 
foreign  country.  The  libelant  has  alleged,  in 
122*]  justification  *of  the  disposition  of  the 
vessel  and  cargo,  "that  he  was  at  the  time  of 
the  capture  of  The  Admittance  at  a  great 
distance  from  the  United  States,  and  without 
weakening  inconveniently  the  force  under  his 
command  in  his  own  ship,  he  could  not  have 
spared  a  sufficient  prize  crew  and  officers  to 
command  the  captured  ship,  and  to  bring  her 
into  the  United  States." 

The  exception  there  taken  brings  up  the  in- 
quiry, as  to  the  duty  and  power  of  a  captor  to 
send  in  his  prize  for  adjudication,  and  as  to  the 
discretion  vested  in  him  in  deciding  upon  the 
extent  of  that  duty,  and  the  feasibility  of  that 
power  under  existing  circumstances.  This  in- 
quiry has  been  treated  with  so  much  force  and 
perspicuity  by  Mr.  Justice  Curtis,  in  a  case 
adjudged  by  him  between  a  portion  of  these 
respondents  as  claimants  of  the  ship,  and  the 
libelants,  that  it  cannot  be  more  clearly  and 
at  the  same  time  more  succinctly  elucidated 
than  it  will  be  by  reference  to  the  opinion  of 
that  judge  in  the  case  alluded  to,  vide  Fay  et 
al.  V.  Montgomery,  1  Curt.  286.  In  that  case, 
the  judge  remarks:  "The  grounds  on  which 
restitution  is  claimed  are  tlius  stated  in  the 
libel,  that  the  seizure  and  detention  were  with- 
out any  legal,  justifiable,  reasonable  or  prob- 
able cause;  and  even  if  there  had  been  probable 
cause  for  the  seizure  of  the  said  vessel,  the  said 
Montgomery  was  legally  bound  to  send  the 
same  to  the  United  States  for  trial,  which 
might  emtily  iuiye  been  done,  but  whidi  the 
««W  Montgomery  illegally  and  unjustiflably 
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omitted  to  do,  and  thereby  nimdly  convert- 
ed the  same  to  his  own  use.'  Here  (saya  tiie 
judge)  are  two  distinct  groimds:  the  first  being 
that  the  seizure  was  an  act  of  illegal  violence; 
and  the  second,  that,  by  not  sending  the  vessel 
to  the  United  States  for  trial,  the  respondent 
had  illegally  converted  it  to  his  own  use." 
After  commenting  upon  the  evidence  which  led 
his  mind  to  the  conclusion  that  there  was 
properly  a  question  of  prize  to  be  tried,  the 
judge  remarks:  "And  this  brings  me  to  con- 
sider the  other  ground  stated  in  the  libel,  that 
by  his  omission  to  send  the  vessel  to  the  Unit- 
ed States  for  trial,  the  respondent  illegally  con- 
verted the  vessel  to  his  own  use.  That  captors 
may  so  act  towards  prize  property  as  to  for- 
feit their  rights  as  captors,  and  render  them- 
selves liable  to  make  restitution,  with  or  with- 
out damages,  is  clear.  But  before  tlie  court  can 
so  declare,  a  case  of  forfeiture  of  rights,  free 
from  all  reasonable  doubt,  must  be  made  out. 
In  considering  this  part  of  the  case,  the  ques- 
tion is,  whether  the  allegation  that  the  re- 
spondent omitted  to  send  the  vessel  to  the  Unit- 
ed States  for  trial,  when  he  could  safely  and 
properly  have  done  so,  and  thereby  illegally 
converted  the  property  to  his  own  use,  is 
made  out  in  proof."  The  answer  of  the  re- 
spondent to  this  part  of  the  libel  states: 
"That  it  was  impossible  for  him,  consistently 
with  the  public  interests  committed  to  his 
direction,  to  have  sent  the  ship  Ad-  [*12S 
mittance  to  any  port  of  the  United  States." 
The  judge  proceeds  to  say:  "Before  considering 
the  facts  upon  which  the  forfeiture  is  asserted, 
one  principle  should  be  stated,  which  is  en- 
titled to  an  importiuit  effect  on  this  part  of  the 
case.  It  is,  that  an  honest  exercise'  of  dis- 
cretion, necessarily  arising  out  of  his  com- 
mand, cannot  be  treated  as  such  misconduct  in 
the  commander  of  a  public  ship  of  war  as  will 
forfeit  his  fair  title,  and  render  him  liable  to  be 
treated  as  a  trespasser.  This  principle  is  too 
obviously  just  to  require  the  support  of  author- 
ity, but  it  will  be  found  to  have  been  laid  down 
and  applied  in  the  case  of  Dinsman  v.  Wilkes, 
in  J  2  How.  390. 

"Now,  it  must  be  admitted  that  the  ques- 
tion whether  the  necessities  of  the  public  serv- 
ice will  allow  the  commander  of  a  ship  of  war, 
in  time  of  war,  upon  a  remote  station  on  the 
otlier  side  of  the  globe,  to  spare  one  of  his  of- 
ficers to  go  home  in  command  of  a  prize,  is  one 
depending  on  his  discretion,  necessarily  arising 
out  of  his  command.  In  the  first  instance,  be 
alone  has  the  power  to  decide  the  question — he 
alone  has  the  needful  knowledge  of  facts,  and 
he  is  bound  to  exercise  his  judgment  upon 
them.  Certainly  his  judgment  is  not  conclu- 
sive— good  faith  and  reasonable  discretion  are 
requisite;  but  it  would  not  only  be  a  hardship, 
but  injustice,  to  impose  on  the  commander  the 
duty  of  determining,  such  a  question,  and  when 
he  has  determined  it,  to  attribute  to  him  as  an 
act  of  misconduct  that  he  did  not  come  to  a 
different  conclusion.  It  is  true,  that  it  is  a 
clear  duty  of  a  commander  to  send  in  his  prize 
for  adjudication,  but  this  is  not  an  absolute  ob- 
ligation. It  depends  on  his  ability  to  perform 
it;  and  of  this,  as  already  said,  he  must  judge 
in  the  first  instance;  and  if  he  decides  witlk. 
reasonable  discretion  and  an  honest  purpose  t» 
do  his  duty,  I  cannot  consider  him  as  gnilty  off 
misconduct  which  works  a /forfeiture." 
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Tbe  judga  then,  aft«r  an  examination  of  the 
proofs  in  the  case,  and  of  the  law  as  above  ex- 
pounded by  him,  comes  to  the  following  con- 
clusion: "Keeping  these  principles  in  view,  I 
am  not  satisfied  that,  in  omitting  to  send  the 
Teasel  to  the  United  States,  Captain  Montgom- 
ery violated  any  known  duty,  or  acted  with  so 
little  discretion  as  to  render  him  liable  as  a 
trespasser."  And  he  closes  his  review  of  the 
evidence  with  this  very  forcible  view  of  its  just 
import  and  character:  "One  of  the  lieutenants 
of  The  Portsmouth  was  serving  on  shore — two 
ocly  remained;  and  it  does  not  appear  that  a 
single  passed-midshipman  was  on  boiard.  Lieut. 
Revere  (one  of  the  remaining  lieutenants  on 
board)  has  given  an  opinion — no  doubt  an  hon- 
est one — ^that  he  might  have  been  spared;  but 
it  is  an  opinion  formed  under  no  responsibility 
of  command;  and  I  am  not  prepared  to  say 
that  a  sloop  of  war  on  that  coast,  at  that  time, 
I2'l*]  officered  by  only  'two  lieutenants, 
ought  to  have  been  left  with  only  one,  in  order 
to  send  home  a  prize — and  still  less,  that  the 
commander  erred  so  grossly,  in  not  detaching 
this  officer  on  such  service,  aa  to  forfeit  liis 
legal  rights  thereby." 

The  facts  which  are  applicable  to  this  part  of 
the  case  now  before  us,  are  essentially,  if  not 
literally,  those  adduced  in  the  trial  before  the 
judge  whose  opinion  has  been  just  quoted;  and 
the  very  clear  exposition  of  those  facts,  with 
the  legal  deductions  from  them,  as  set  forth  in 
that  opinion,  command  our  entire  approbation, 
and  are  regarded  as  conclusive  against  the  ap- 
pellants upon  the  question  of  forfeiture  by  the 
appellee  of  his  right  of  prize. 

Another  exception  urged  in  the  argument  as 
fttal  to  the  decree  of  the  Circuit  Court  de- 
mands our  notice,  and  it  is  this:  That  the  pro- 
ceedings instituted  in  the  District  Court  for 
the  condemnation  of  the  vessel  and  cargo  as 
prize  of  war  were  in  the  name  of  the  lil)elant, 
the  captor,  whereas  they  should  have  been  com- 
menced and  prosecuted  in  the  name  of  the 
United  States.  This  irregularity,  for  such  it 
must  be  admitted  to  be,  may  have  proceeded 
from  a  misapprehension  of  the  opinion  of  this 
court  in  the  case  of  Jecker,  Torre  &  Co.  t. 
Montgomery,  13  How.  498;  in  which  opin- 
ion it  is  stated  to  be  the  duty  of  the  District 
Court  to  order  the  captor  to  institute  proceed- 
ings in  that  court  for  the  condemnation  of  the 
property  as  prize  of  war,  by  a  certain  day  to 
be  named  by  the  court.  The  exception  thus 
urged  is  not  raised  in  the  answers  or  in  any 
other  form  of  pleading  in  the  court  below.  The 
parties  have  gone  to  trial  upon  allegations  con- 
nected with  the  merits,  and  upon  such  testi- 
mony as  they  have  chosen  to  introduce.  It 
would  seem  to  be  a  sufficient  answer  to  this 
exception  to  say,  that  after  its  waiver,  or  after 
an  omission  to  urge  it  in  the  court  below,  and 
after  going  into  an  extended  range  of  testi- 
mony as  applicable  to  the  merits  of  the  case,  to 
permit  an  exception  entirely  distinct  from  the 
merits,  in  the  appellate  court,  would  be  ex- 
tending an  improper  license  to  the  party  start- 
ing (uch  exception,  and  might  be  productive  of 
injustice  to  his  opponent.  The  exception  is  un- 
questionably technical  or  formal.  It  embraces 
neither  the  question  of  power  of  the  captor  to 
■<ize,  nor  that  of  the  character  of  the  subjects 
of  capture  as  lawful  prize  of  war.  Moreover, 
»  u  ed. 


this  exception,  if  allowable,  would  seem  to  have 
no  other  object  or  purpose,  but  that  of  secur- 
ing the  ends  which  the  proceedings  and  decree 
of  the  court  have  in  fact  accomplished;  for  it 
is  seen  that  the  libel,  though  fileid  in  the  name 
of  the  captor,  was  founded  upon  the  public  au- 
thority of  the  United  States,  and  the  decree 
pronounced  in  the  case  is  in  favor  and  in  the 
name  of  the  government,  by  whom  it  is  shown 
the  proceeds  of  the  condemned  'subject  [*125 
have  been  actually  received.  It  is  plain,  there- 
fore, that  every  purpose  which  the  most  formal 
proceeding  could  have  effected,  and  nothing  be- 
yond this  has  been  accomplished  by  the  decree 
in  this  case;  and  the  proposal  now  pressed  up- 
on the  court  is,  that  in  virtue  of  a  formal  ex- 
ception, which  either  has  been  waived  or  omit- 
ted in  the  proper  time  and  place,  the  merits  of 
this  controversy  voluntarily  submitted,  and  ful- 
ly examined,  should  be  entirely  lost  sight  of, 
and  that  the  party  who  alone,  within  the  purview 
of  the  exception  itself,  could  regularly  claim 
the  subject  of  the  controversy,  should  for  the 
mere  form  be  required  to  surrender  that  sub- 
ject. Such  a  proposal  should  be  regarded  as 
neither  equitable  nor  reasonable,  and  should  be 
especially  discountenanced  by  a  tribunal  which 
acts  upon  principles  of  an  enlarged  public  pol- 
icy— less  fettered,  perhaps,  than  any  other  by 
narrow,  technical  rules. 

This  case  bears  a  strong  resemblance  to  that 
of  Benton  v.  Woolsey  and  the  Bank  of  Utica, 
reported  in  12  Pet.  27,  in  which  the  District  At- 
torney of  the  United  States  filed  an  informa- 
tion in  his  own  name,  in  behalf  of  the  United 
States,  in  the  District  Court  for  the  Northern 
District  of  New  York,  to  enforce  a  mortgage 
given  to  the  United  States  by  Woolsey,  one  of 
the  defendants.  This  court  in  that  case  hold 
this  doctrine:  "Some  doubts  were  at  first  en- 
tertained by  the  court  whether  this  proceeding 
could  be  sustained  in  the  form  adopted  by  the 
District  Court.  It  is  a  bill  of  information  and 
complaint  in  the  name  of  the  District  Attor- 
ney, in  behalf  of  the  United  States.  But  on 
carefully  examining  the  bill,  it  appears  to  be 
in  substance  a  proceeding  by  the  United  States, 
although  in  form  it  is  in  the  name  of  the  of- 
ficer; and  we  find  that  this  form  of  proceeding 
in  such  cases  has  been  for  a  long  time  used 
without  objection  in  the  courts  of  the  United 
States  held  in  -New  York,  and  was  doubtless 
borrowed  from  analogous  cases  in  the  courts  of 
the  state  where  the  state  was  plaintiff  in  the 
suit.  No  objection  has  been  made  to  it  either 
in  the  court  below  or  in  this  court,  and  we 
think  that  the  United  States  may  be  considered 
as  the  real  party,  although  in  its  form  it  is 
the  complaint  of  the  District  Attorney." 

The  objection  which  has  been  made  to  the 
deposit  in  the  Treasury  of  the  money  arising 
from  the  sale  of  the  captured  property  in  this 
case,  appears  to  be  without  weight.  Since  the 
Act  of  Congress  of  the  3d  of  March,  1849,  it 
appears  to  be  the  intention  and  the  positive 
mandate  of  Congress,  that  all  prize  money  aris- 
ing from  captures  by  vessels  of  the  Navy  of  the 
United  States,  whether  received  by  marshals 
for  the  sale  of  prizes,  or  in  the  hands  of  prize 
agents,  should  be  deposited  in  the  Treasury  of 
the  United  States. 

Vide  sec.  8th  of  the  Act,  Stat,  at  *L.  [*126 
Vol.  IX.  p.  378. 
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It  does  not  dearly  appear  in  whose  hands 
the  Tirocceds  of  the  sale  of  The  Admittance 
and  her  cargo  were,  at  the  date  of  tlie  above 
Statute.  But  if  they  were  in  the  possession  of 
Captain  Montgomery  at  or  after  that  time, 
either  as  raptor  or  prize  mastrr,  or  whether 
tliey  were  in  the  hands  of  any  other  person,  it 
was  within  tlie  scope  and  objects  of  the  law  to 
place  the  proceeds  of  the  prize  sale  in  the 
Treasury  of  the  United  States;  and  accordingly 
it  is  shown  by  the  certificate  of  the  Treasurer 
of  the  United  States,  that  the  sum  of  $67,000, 
as  the  proceeds  of  the  sale  of  The  Admittance, 
were,  on  the  20th  of  December,  1849,  by  Wil- 
liam Speiden,  purser  of  the  Navy  of  the  Unit- 
ed States,  deposited  in  the  Treasury  of  the 
United  States. 

Upon  a  consideration  of  the  facts  and  the 
law  of  this  case,  we  are  of  the  opinion  that  the 
decree  of  the  Circuit  Court  be  affirmed. 


ROBERT  A.  PARKER  and  Miles  White,  Ap- 
pellants, 

V. 

WILLIAM  OVERMAN. 
(See  S.  C.  18  How.  137-143.) 
"Residence"  and  "citizenship"  not  synonymous 
— "sufficient,"  in  statute,  means  "prima  facie" 
evidence  only — one  claiming  under  tax  sale 
must  show  every  fact— omissions  of  things 
required  by  statute,  invalidate  sale. 

"nesldence"  and  "cltlzenshtp"  are  not  synony- 
mous terms — an  allesatlon  of  tlie  former  In  a  plead- 
Inc  Is  not  a  proper  averment  of  the  latter. 

In  statute  which  provides  that  "the  deed  shall  be 
taken  and  considered  as  HuWrleat  evKlence  of  the 
authority  under  which  the  sale  was  made,  etc.,  the 
word  "suSlcient"  Is  a  Bynonym  for  "prima  facte," 
and   not   for    "conclusive." 

In  judicial  sales,  where  the  owner  of  the  prop- 
erty Is  a  party,  and  has  opportunity  to  contest 
every  step,  objecrlons  to  the  ref^ilarlty  of  the  pro- 
eecdfnes  cannot  be  heard  to  Invalidate  the  deed  In  a 
eollsteral  suit. 

Bnt  one  who  claims  title  under  sammary  pro- 
ceedings, where  a  special  power  has  been  executed, 
as  In  case  of  land  sold  for  taxes.  Is  bound  to  show 
every  fact  necessary  to  give  jurisdiction  and  au- 
thority to  the  officer,  and  a  alrlct  and  exact  com- 
pliance with  all  things  required  l>y  the  statute. 

A  legal  assessment  Is  the  foundation  of  the  power 
to  sell ;  and  If  the  land  was  not  legally  assessed.  It 
Is  fatal  to  the  deed. 

The  law  requiring  the  officer  to  flie  bis  oath  as 
asKCsmr  on  or  before  the  lOtb  of  January,  or  his  of- 
fice ahull  become  vacant,  a  flllng  on  l.'Sth  March  Is 
not  n  compliance,  and  conferred  no  power  on  htm 
to   act. 

By  such  nejtlect  to  comply  with  the  law,  bis  office 
liecame  vacated,  and  any  assessment  made  by  him 
was  void  and  could  not  be  the  foundation  of  a 
legnl  sale. 

The  law  requiring  him  to  file  bis  assessment  and 
give  Immediate  notice  In  order  that  the  owner 
might  appeal,  bis  neglect  to  do  so  avoids  the  sale 
even  If  the  assessment  had  been  legally  made. 

Argued  Dec.  31,  lAo.'S,  and  Jan.  2, 1866.    Decided 
Jan.  22,  1856. 

Trn<5  xnit  wa<i  originally  brought  by  the  ap- 
pellee, Overman,  in'  the  Dallas  Cotinty 
Court  iu  .\rlvuuaus,  lor  the  confirmation  of  a 
tax  title,  under  ch.  149  of  the  Revised  Statutes 
of  Arkansas,  p.  745. 

It  was  removed  into  the  Circuit  Court  of  the 
United  States  for  the  District  of  Arkansas,  on 

NoTit. — Sale  of  land  for  taxes — -strict  comnllnnce 
with  the  statute  necessary.     Sec  note  to  Williams 
V.    Teflon,   4    L.   ed.    U.    8.   518. 
Slit 


petition  of  the  defendants,  upon  the  ground  of 
citizenship  in  another  state. 

The  case  was  heard  in  the  latter  court,  and  a 
decree  of  confirmation  was  passed,  from  which 
decree  this  appeal  was  taken. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Wm.  Shepard  Bryan,  for  appellants: 

1.  By  the  true  construction  of  the  Arkansas 
Revenue  Act,  a  deed  from  a  sheriff  and  collector 
is  made  evidence  only  of  those  facts  which  are 
recited  in  it.  To  establish  a  regularity  and 
validity  of  a  sale  of  land  for  toxcs,  the  deed 
should  show  upon  its  face  that  every  essential 
preliminary  required  by  the  Statute  has  boon 
performed. 

Pillow  V.  Roberts,  13  How.  472;  Hogins  t. 
Brashears,  8  Eng.  242;  James  v.  Stiles,  14  Pet. 
322;  Williams  v.  Peyton,  4  Wheat.  77. 

2.  The  county  court  is  a  tribunal  of  inferior 
and  limited  jurisdiction.  Facts  requisite  to 
give  it  jurisdiction,  do  not  appear  upon  the 
face  of  the  transcript  offered  in  cvideuoe,  and 
it  is  therefore  inadmissible. 

Constitution  of  Arkansas,  art.  0,  sees.  9,  10; 
Futguson  V.  Crittenden  Co.  1  Eng.  479;  Trioe 
T.  Crittenden  Co.  2  Eng.  159;  Heilman  v.  Afar- 
tin,  2  Ark.  158;  Elliott  v.  Peirsol,  1  Pet.  328; 
Walker  v.  Turner,  9  Wheat.  541;  Shriver  v. 
Linn,  2  How.  43;  Hickey  t.  Stewart,  S  How. 
750;  Williamson  v.  Berry,  8  flow.  495;  Hoi- 
lingsworth  v.  Barbour,  4  Pet.  466. 

Mr.  A.  H.  Lawrence,  for  the  appellee: 

The  deed  which  was  given  in  evidence  waa 
prima  facie,  and  in  the  absence  of  positive  proof 
of  irregularity,  conclusive  evidence  of  the  regu- 
larity and  legality  of  the  tax  sale. 

Ch.  128,  Rev.  Stat,  sec  96,  p.  687;  Roberto 
V.  Pillow,  13  How.  472. 

No  objection  which  is  taken  to  the  proceed- 
ings in  this  case  has  any  merit,  considereit 
with  r^ard  to  the  intention  of  the  General  As- 
sembly. 

97th  sec.  of  the  Revenue  Act,  p.  687,  Rev. 
Stat. 

Mr.  Justice  Oder  delivered  the  opinion  of 
the  court: 

As  some  doubts  were  entertained,  and  have 
been  expressed  by  some  members  of  the 
court,  as  to  its  jurisdiction  in  this  caa(>, 
*it  will  be  necessary  to  notice  that  sub-  [*140 
ject  before  proceeding  to  examine  the  merito 
of  the  controversy.  It  had  its  origin  in  tho 
State  Court  of  Dallas  County,  Arkansas,  sit- 
ting in  chancery.  It  is  a  proceeding  under  a 
statute  of  Arkansas,  prescribing  a  special  rem- 
edy for  the  confirmation  of  sales  of  land  by  a 
sheriff  or  other  public  ollicer.  Its  object  is  to 
quiet  the  title.  The  purchaser  at  such  sales  is 
authorized  to  institute  proceedings  by  a  publie 
notice  in  some  newspaper,  describing  the  land, 
stating  the  authority  under  which  it  was  sold 
and  "calling  on  all  persons  who  can  set  up  any 
right  to  the  lands  so  purchased,  in  consequence 
of  any  informality,  or  any  irregularity  or  any 
illegality  connected  with  the  sale,  to  show 
cause  why  the  sale  so  made  should  not  tie  con- 
firmed." 

In  case  no  one  appears  to  contest  the  regu- 
larity of  the  sale,  the  court  is  required  to  con- 
firm it,  on  finding  certain  facts  to  exist.     But 
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if  opposition  be  made,  and  it  Rhonid  appear 
tliat  the  sale  waa  made  "contrary  to  Inw,"  it 
became  the  duty  of  the  court  to  annul  it.  The 
judsraent  or  decree,  in  favor  of  the  grantee  In 
the  deed,  operates  "as  a  compIetQj>ar  ajj'ainst 
ao7  and  all  persona  who  may  thereafter  claim 
inch  land,  in  consequence  of  any  informality 
or  illegality  in  the  procecdin^rs." 

It  13  a  very  great  oril  in  any  community  to 
have  titles  to  land  insecure  and  uncertain;  and 
especially  in  new  states,  where  its  result  is  to 
retard  the  settlement  and  improvement  of  their 
vamnt  lands.  Where  such  lands  have  been 
told  for  taxes  there  is  a  cloud  on  the  title  of 
both  claimants,  which  deters  the  settler  from 
purchasing  from  either.  A  prudenf  man  will 
not  purchase  a  lawsuit,  or  risk  the  loss  of  his 
Boney  and  labor  upon  a  litigious  title.  The 
Act  now  under  consideration  was  intended  to 
remedy  this  evil.  It  is  in  substance  aj>>ll  of 
p^ce.  The  jurisdiction  of  th?  court  over  the 
controversy  is  founded  on  the  presence  of  the 
property;  and  like  a  proceeding  in  rem,  it  be- 
comes conclusive  against  the  absent  claimant, 
■a  well  as  the  present  contestant.  As  was  said 
by  the  court  in  Clark  v.  Smith,  IS  Pet.  203, 
with  r^ard  to  a  similar  law  of  Kentucky:  "A 
state  has  an  undoubted  power  to  regulate  and 
protect  individual  rights  to  her  soil,  and  de- 
eUre  what  shall  form  a  cloud  over  titles ;  and 
hiving  so  declared,  the  courts  of  the  UniteJ 
States,  by  removing  such  clouds,  are  only  ap- 
plying an  old  practice  to  a  new  equity  created 
liy  the  Legislature,  having  its  origin  in  the 
peenliar  condition  of  the  country.  The  state 
Legislatures  have  no  authority  to  prescribe 
forms  and  modes  of  proceeding  to  the  courts 
of  the  United  States;  yet  having  created  a 
right,  and  at  the  same  time  prescribed  the  rem-, 
edy  to  enforce  it,  if  the  remedy  prescribed  be 
tubstantially  consistent  with  the  ordinary 
modes  of  proceeding  on  the  chancery  side  of  the 
141*]  federal  courts,  no  'reason  exists  why  it 
should  not  be  pursued  in  the  same  form  as  in 
the  sUte  court." 

In  the  case  before  us,  the  proceeding,  though 
special  in  its  form,  is  in  its  nature  bnt  the  ap- 
plication of  a  well-known  chancery  remedy; 
It  acts  upon  the  land,  and  may  be  conclusive 
ts  to  the  title  of  a  citizen  of  another  state.  He 
Is  therefore  entitled  to  have  his  suit  tried  in 
this  court,  under  the  same  conditions  as  in 
other  suits  or  controversies. 

In  the  petition  to  remove  this  case  from  the 
state  court,  there  was  not  a  proper  averment  as 
to  the  eitiztmship  of  the  plaintiff  in  error;  it 
tllcged  that  Parker  "resided"  in  Tennessee, 
and  White  in  Maryland.  "Citizenship"  and 
"residence"  are  not  synonymous  terms;  but 
Si  the  record  was  afterwards  so  amended  as  to 
show  conclusively  the  citizeiuhip  of  the  par- 
ties, the  court  below  had,  and  this  court  have, 
andoubted  jurisdiction  of  the  case. 

What  we  have  already  stated  sufficiently 
■bows  tlie  nature  of  the  present  controversy. 
The  decree  appealed  from  "adjudges  the  an- 
■ohite  title  to  tiie  land  to  pass  and  be  oonflrmed 
(e,  and  vest  in,  said  William  Overman,  his 
hdra,  etc,  free,  clear,  and  discharged  from  the 
daim  of  said  defendants,  and  all  persons  what- 
•oever;  and  that  the  said  sale  thereof  for 
texes,  so  made  by  the  sheriff  of  Dallas  County 
to  said  Overman  is  hereby  confirmed  in  all 
IS  li.  ed. 


things,  and  said  defendants  perpetually  en- 
joined from  setting  up  or  asserting  any  claim 
thereto,  ete." 

The  plaintiffs  in  error  all^c  that  this  decree 
is  erroneous,  and  should  have  been  for  defend- 
ants below. 

Much  of  the  argument  of  the  learned  coun- 
sel in  this  ease  was  wasted  on  the  effect  to  b» 
attributed  to  the  recitals  in  the  deed,  and  the 
decision  of  this  court  in  the  case  of  Pillow  v. 
Roberts,  18  How.  i7Z. 

That  was  an  action  of  ejectment,  in  which 
this  court  decided,  that  under  the  06th  section 
of  the  rwvenue  law,  the  sheriff's  or  collector's 
deed  was  made  prima  facie  evidence  of  the  regu- 
larity of  the  previous  proceedings.  The  effect 
of  that  section  of  the  Act,  and  of  the  decision 
in  that  case^  was  to  cast  tho  burden  of  proof 
of  irregularity  in  tho  proceedings  on  the  party 
contesting  the  validity  of  the  deed ;  but  as  tho 
present  controversy  is  for  the  purpose  of  giving 
an  opportunity  "to  all  persons  who  can  set 
up  any  right  or  title  to  the  land  so  purchased, 
in  conseauence  of  any  inforpality  or  illegality 
connected  with  such  sale,"  to  contest  its  valid- 
ity, it  would  be  absurd  to  make  the  deed,  whoso 
validity  is  in  question,  conclusive  evidence  of 
that  fact.  Consequently,  the  statute  enacts, 
that  in  this  procemiing  "the  deed  shall  be  taken 
and  considered  by  the  court  as  suflicient  evi- 
dence of  the  authority  under  which  said  sal» 
was  made,  the  description  of  *the  land,  [*149 
and  tho  price  at  which  it  was  purchased.  TIv» 
deed  is  to  be  received  as  prima  facie  evidence  of' 
these  three  facts,  and  casts  the  burden  of  proof 
as  to  them  on  the  defendant.  The  term  "suf- 
ficient" is  evidently  used  in  the  Statute  as  * 
synonym  for  "prima  facie"  and  not  for  "con- 
clusive." 

In  judicial  sales  under  the  process  of  a  court 
of  general  jurisdiction,  where  the  owner  of 
the  property  is  a  party  to  the  proceedings,  and 
has  an  opportunity  of  contesting  their  regular- 
ity at  every  step,  such  objections  cannot  b» 
heard  to  invalidate  or  annul  the  deed  in  a  cot- 
latera)  suit.  But  one  who  claims  title  to  the 
property  of  another  under  summary  proceed- 
ings where  a  special  power  has  been  executed,, 
as  in  case  of  Ittnds  sold  for  taxes,  is  bound  to 
show  cxery  fact  necessary  to  give  jurisdiction 
and  authority  to  the  officer,  and  a  strict  com- 
pliance with  all  things  required  by  the  Statute. 

The  principal  objection  to  the  regularity  of 
the  sale  in  this  case,  and  the  only  one  neces- 
sary to  be  noticed,  is,  that  the  land  was  not 
legally  assessed.  A  legal  assessment  is  the 
foundation  of  the  authority  to  sell;  and  if  this 
objection  be  susfaiined,  it  is  fatal  to  the  deed. 

In  order  to  qualify  the  sheriff  to  fnlllU  tho 
duties  of  assessor,  tiie  Statute  requires,  that 
"on  or  before  the  tenth  day  of  January,  in 
each  year,  the  sheriff  of  each  county  shall 
make  and  file  in  the  office  of  tho  clerk  of  tho 
county  an  affidavit  in  the  following  form,"  etc.: 
"And  if  any  sheriff  shall  neglect  to  file  such 
affidavit  within  the  time  prescribed  in  the  pre- 
ceding section,  his  office  shall  be  deemed  va- 
cant, and  it  shall  be  the  duty  of  the  clerk  of 
Uie  county  court,  without  delay,  to  notify  tho 
Governor  of  such  vacancy,"  etc. 

The  Statute  requires,  also,  "that  on  or  be- 
fore the  25th  day  of  March,  in  each  year,  tho 
assessor  shall  file  in  the  office  of  the  clerk  of  tb» 
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county  the  orij^nal  assessment,  and  immedi- 
ately thereafter  give  notice  that  he  has  filed 
it,"  etc.  This  notice  is  required,  that  the  own- 
er may  appeal  to  the  county  court  "at  the  next 
term  after  the  25th  day  of  March  and  have  his 
assessment  corrected  if  it  be  incorrect."  If  the 
assessor  shall  fail  to  file  his  assessment  within 
the  time  specified  by  this  Act,  he  is  deemed 
guilty  of  a  misdemeanor  and  subjected  to  a 
fine  of  $500. 

These  severe  inflictions  upon  the  officer,  for 
his  neglect  to  comply  with  the  exigencies  of 
the  Act,  indicate  clearly  the  importance  at- 
tached to  his  compliance  in  the  view  of  the 
Legislature,  and  that  a  neglect  of  thera  would 
vitiate  any  subsequent  proceedings,  and  put  it 
out  of  the  power  of  the  sheriff  to  enforce  the 
collection  of  tauces  by  a  sale  of  the  property. 

The  record  shows  that  Peyton  S.  Bethel,  the 
143*]  then  sheriff  of  *the  County  of  Dallas, 
did  not  file  his  oatii  as  assessor  on  or  before 
the  10th  of  January,  as  required  by  law.  He 
did  file  an  oath  on  the  15th  of  March,  but  this 
was  not  a  compliance  with  the  law,  and  con- 
ferred no  power  on  nim  to  act  as  assessor.  On 
the  contrary,  by  his  neglect  to  comply  with  the 
law,  his  office  of  sheriff  became  Ipso  facto  va- 
cated, and  any  assessment  made  by  him  in  that 
year  was  void,  and  could  not  be  the  founda- 
tion for  a  legal  sale.  The  neglect,  also,  to  file 
hia  assessment  and  give  immediate  notice  on 
the  25th  of  March,  so  that  the  purchaser 
might  have  his  appeal  at  the  ne.xt  county  court, 
was  an  irregularity  which  would  have  avoided 
the  sale  oven  if  the  assessment  liad  been  legally 
made. 

The  Statute  makes  the  time  within  which 
these  acts  were  to  be  performed  material;  anu 
a  strict  and  exact  compliance  with  its  require- 
ments is  a  condition  precedent  to  the  vesting  of 
any  authority  in  the  officer  to  sell. 

Wu  are  of  opinion,  therefore,  that  the  sale  of 
tho  land  of  the  appellants  was  "contrary  to 
law,"  and  that  the  deed  from  Kdward  M.  Har- 
ris, Sheriff  and  Collector  of  Dallas  County,  to 
William  Overman,  set  forth  and  described  in 
the  pleadings  and  exhibits  of  this  case,  is  void, 
and  should  be  annulled. 


WILUAM    JONES    and    Schylvester    Marsh, 
Plffs.  in  Err., 

V. 

WILLIAM  S.  JOHNSTON. 

(See  S.  0.  18  How.  150-158.) 

Parol  evidence  inadmissible  to  show  error  in 
plat  referred  to  in  deed — remedy  is  to  reform 
deed — plat  will  control  although  not  con- 
formable to  statute — land  outside  of  bound- 
aries cannot  be  acquired  as  appurtenance — 
aeeretions  belong  to  adjoining  owner — will 
not  pasf  as  appurtenance,  unUss  included  in 
the  boundaries — rule  as  to  accretions. 

WUerc  lots  arc  conveyed  witli  express  reference 
to  a  recordpil  pint,  ovldcnec  to  ronti'ol,  or  In  nny 
wo;  aSect  the  plat.  Is  Inadmissible  ia  ejectment. 


U  there  was  any  error  or  mistake  In  this  refer- 
ence by  way  of  description  of  the  premises,  the 
remedy  was  In  chancery,  to  reform  the  deed. 
"t  So  long  as  that  remained  tinreformed,  the  <Ie- 
scrlption  of  the  lot  by  reference  to  the  plat  was 
conclusive   on    the   parties. 

It  Is  not  material  that  the  plat  recorded  did  not 
conform  to  the  reauirements  of  the  statute.  The 
title  passed  by  the  deed,  whether  the  plat  conformed 
OP  not. 

A  grantee  can  acquire  by  bis  deed  only  the  laoda 
described  In  It  by  metes  and  bounds,  and  cannot 
acquire  lands  outside  of  the  description  by  way  of 
appurtenance. 

Land  cannot  be  appurtenant  to  land. 

Laud  gained  from  the  sen  by  alluvion  or  derelic- 
tion, if  the  same  be  by  little  and  little,  by  small 
and  imperceptible  degrees,  belongs  to  the  owner  of 
the  land  adjoining. 

Accretions  belonging  to  the  adjoining  owner, 
and  made  at  the  time  of  the  deed,  will  not  pass  Iw 
the  deed  as  appurtenant  or  Incidental  to  the  land 
grunted,  unless  Included  In  the  boundaries  con- 
tained In  the  deed. 

Any  past  accretions  belonged  to  the  then  owner, 
and  whoever  sets  up  a  title  to  them  must  show  a 
deed  of  the  same  as  In  the  case  of  any  other  de- 
scription of  land. 

The  true  Inquiry  as  to  a  claim  to  accretions  Is, 
whether  the  land  conveyed  had  any  water  front  at 
the  time  of  the  deed,  not  whether  it  had  a  water 
front  at  the  time  It  had  been  originally  platted. 

Rule  of  division  of  accretions  commented  on. 

Argued  Jan.  3,  1856.     Decided  Jan.  22,   1856. 

THIS  was  an  action  of  ejectment,  brought  in 
the  Circuit  Court  of  the  United  States  for 
the  District  of  Illinois,  by  the  defendant  in  er- 
ror (owner  of  lot  34,  shown  in  the  map  givea, 
below),  to  recover  a  certain  parcel  of  laa^. 
formed  by  alluvion  from  Lake  Michigan. 

LAKE  MICHIGAN 

LAKESHOREilK 


NOTB. — Alluvion  or  accretion  and  reltcllon. 
rieht  to  and  ownership  of.  By  what  law  title 
to  Is  determined.  Rule  of  division  among  riparian 
owners. — See  notes,  12  I.,  ed.  L'.  S.  H'A'i ;  !i:i  L. 
«d.  U.  8.  CO.  The  law  of  accretions  to  shore 
lands,— see  notes,  D8  UILA.  IM;  3S  L.  ed.  U.  8. 
872. 
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The  defendants  resisted,  claiming  that  lot  34 
had  in  (act  no  front  upon  the  lake,  and  that 
Jones,  as  owner  of  lot  35,  which,  as  he  alleged, 
lay  between  lot  34  and  the  lake,  was  entitled  to 
the  whole  benefit  of  the  alluvion. 

Judgment   in   the  court  below  was   for  the 

glaintiff,  and  the  defendants  brought  the  case 
ere  on  a  writ  of  error. 
A  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  J.  Y.  Scanunon,  ReTcrdy  Johnson  and 
S.  B.  Waidibnnie^  for  plaintilTs  in  error: 

It  is  submitted  that  the  map  is  a  literal  com- 
pliance with  the  Act  of  1825.  By  this  Act  it 
was  enough  if  the  size  of  the  lots  could  be  as- 
errtained  "by  reference  to  the  plat  of  the 
town." 

But  independent  of  the  statutory  regula- 
tion, the  law  is  well  settled  that  "where- a  deed 
refers  to  a  map  or  plan,  its  lines,  courses,  etc., 
are  to  be  regarded  a*  expressly  mentioned  in 
the  deed,  whether  actually  annexed  or  not." 

2  Hilliard  on  Real  Property,  366,  sec.  108; 
Davis  T.  Rainsford,  17  Mass.  211;  Lunt  v.  Hol- 
land, 14  Mass.  140;  Doe  v.  Cullom,  4  Ala.  576; 
Thomas  T.  Hatch,  3  Sumn.  180;  Thomas  v. 
Patten,  1  ShepIcA',  329;  Blaney  v.  Rice,  20 
Pick.  62;  Harris  v.  Maxwell.  4  Dev.  A;  B.  242; 
Llewellyn  v.  Jersey,  11  Mees.  &  W.  183;  Tay- 
lor V.  Parry,  1  Man.  &  G.  004;  Otis  v.  Moul- 
ton,  2  Appl.  205;  Ilenton  v.  Hodges,  2  Sheplcy, 
66;  Magoun  v.  T^pliam,  21  Pick.  135;  1  Greenl. 
22.1. 

In  the  construction  of  a  grant  the  court  will 
take  into  view  the  attendant  circumstances,  the 
hii  nation  of  tbe  parties,  and  of  the  thing  grant- 
ed. 
Ilndden  t.  Shout?,.  16  III.  !>8I. 
Wliere  a  description  is  given  which  has  not 
acquired  a  fixed  legal  construction,  or  a  bound- 
ary is  referred  to  which  is  variable,  parol 
evidence  is  admissible  to  ascertain  the  mean- 
in;;  and  construction  of  the  deed. 

Waterman  v.  Johnson,  13  Pick.  261 ;  see,  also, 
Clotish  v.  Bowman,  15  N.  H   504. 

Where  a  word  is  used  having  a  fixed  mean- 
ing, but  varying  according  to  the  subject  con- 
templated by  the  parties,  parol  evidence  may 
be  n«pil  to  show  wliat  was  contemplated. 

Harding  v.  Suffolk,  1  Rep.  In.  Ch.  74 ;  Wing 
V.  Itiir;^s»,  2  Shepley,  111;  Collins  v.  t^emar- 
lin,  2  Bai.  141 ;  Coit  v.  Starkweather,  8  Coras, 
2S<);  Crafts  v.  ITibbard,  4  Met.  438;  Atkinson  v. 
Cummins,  9  How.  479;  Barton  v.  Morris,  16 
Oliin,  408, 

Here  it  was  proper  to  show  that  it  was  not 
the  lake  front,  but  the  pier  front,  that  was  in- 
tended. 

Messrs.  S.  P.  Chase  and  A.  H.  Lawrence,  for 
the  defendant  in  error: 

Und  formed  by  accretion  is  to  be  divided 
between  the  owners  of  the  shore  according  to 
\       their  respective  water  fronts,  so  as  to  secure 
to  each  the  benefits  which  his  original  water 
front  gave  him. 

AVaterman  v.  Johnson,  13  Pick.  261 ;  State  v. 
Oilmanton,  9  N.  H.  461;  Canal  Comis  v.  Peo- 
ple, 5  Wend.  423;  Blundell  v.  Catterall,  6  B. 
A  Aid.  268. 

It  is  a  universal  rule,  that  course  and  dis- 
tuice  are  controlled  by  permanent  objects  and 
by  fixed  monuments. 

Preble  t.  Van  Hoozer,  2  Bibb.  118;  Melvor  T. 
15  Led. 


Walker,  9  Or.  173;  4  Wheat,  444;  Xewsom  v. 
Pryor,  7  Wheat,  7;  Croghan  v.  Nelson,  3  How. 
193;  Jackson  v.  Frost,  5  Cow.  346. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Illinois. 

The  suit  below  was  an  action  of  ejectment, 
brought  by  Johnston,  against  Jones  and  Marsh, 
to  recover  a  tract  of  alluvial  land  in  the  City 
of  Chicaoo,  formed  in  Lake  Michigan,  adjoining 
the  north  pier  of  Chicago  harbor,  and  which  is 
claimed  as  an  accretion  to  water  lot  Ko.  34,  in 
Kinzie's  addition.  The  defendant,  Jones,  is 
owner  of  lot  No.  35,  in  said  addition,  lying 
east,  and  adjoining  34,  and  between  that  and 
the  lake. 

Both  parties  claim  under  Robert  A.  Kinzie, 
the  patentee  of  the  north  fractional  section  10, 
in  township  39,  which  was  situate  in  the  bend 
of  the  Chicago  River,  at  its  mouth,  and  bound- 
ed southerly  by  that  river,  and  easterly  by  the 
Michigan  l4ike.  Kinzie,  the  patentee,  in  Feb- 
ruary, 1833,  laid  out  an  addition  to  the  Town 
of  Chicago  upon  this  fractional  section,  and 
made  a  plat  of  the  same,  which  was  recorded  in 
the  Recorder's  office  of  the  county,  on  the  18th 
of  January,  1834,  according  to  the  require- 
ments of  the  lows  of  the  State  of  Illinois.  On 
this  plat,  lot  No.  34,  is  one  of  a  series  of  water 
lots  bounded  on  the  south  side  of  North 
•Water  street  sixty  feet,  as  its  north-  ['152 
erly  boundary,  and  is  included  within  lines 
dropped  from  the  fi.xed  comers  on  that  street 
at  right  angles  with  the  same,  and  extended 
until  they  intersect  the  lake  shore.  Lot  No.  35 
is  the  next  lot  east,  of  the  same  width,  on 
Water  Street,  and  extended  in  like  manner  to 
the  lake,  its  west  line  being  the  east  line  of  34. 

On  the  25th  of  February,  1833,  R.  A.  Kinzie 
conveyed  to  John  H.  Kinzie,  several  lots  in 
this  addition,  and  among  others,  lot  No.  35. 
And  on  the  1st  September,  1834,  John  H,  con- 
veyed the  same  to  Jones,  the  defendant,  de- 
scribing it  in  the  deed  as  in  Kinzie's  addition, 
and  as  "being  water  lot  No.  35,"  etc,  "agreea- 
bly to  the  town  plat,  recorded  in  the  office  of 
the  Recorder  of  the  said  County  of  Cook,  t» 
which  reference  may  be  had  if  necessary." 

On  the  22d  of  October,  1835,  R.  A.  Kinzie 
conveyed  to  Johnston,  the  plnintiflT,  lot  No.  34', 
describing  it  as  lying  in  Kinzie's  addition,  and 
known  as  water  lot  No.  34,  "as  will  mon,  fully  | 
appear,  reference  being  had  to  said  plat  as  re-  ■ 
corded  in  the  Recorder's  office  of  the  Town  of 
Chicago,  in  the  County  of  Cook,"  etc. 

In  the  summer  of  1833,  the  general  govern- 
ment commenced  the  construction  of  the  har- 
bor of  the  City  of  Chicago,  which  is  formed  by 
an  erection  of  two  piers  across  this  fractional 
section  10,  from  the  curve  of  the  Chicago  River, 
as  it  takes  a  direction  southerly  to  the  lake, 
nnd  for  a  considerable  distance  into  the  lake, 
the  effect  of  which  was  to  turn  the  river  from 
its  sweep  southerly  across  the  sand  bar  to  the 
walls  of  the  lake  between  the  two  piers,  and 
thus  opening  the  passage  for  vessels  into  tho 
town. 

The  south  pier  was  built  in  1833,  and  the 
north  in  1834.  The  harbor  thus  constructed 
divided  several  of  the  lots  in  Kinzie's  addition 
that  bounded  on  Water  Street,  east  and  west, 
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and  among  others,  as  !s  claimed  by  the  defend- 
ant, No.  34,  leaving  a  part  of  it  as  originally 
laid  out,  south  of  the  harbor. 

Since  the  construction  of  the  harbor  and  ex- 
tension of  the  piers  into  the  waters  of  the  lake, 
the  shore  above,  or  north  of  the  piers,  has 
greatly  changed,  the  firm  land  having  increased 
By  the  washing  up  of  sand  and  earth,  and  the 
recession  of  the  waters  to  the  extent  of  some 
twelve  hundred  feet  in  width,  and  for  a  con- 
siderable distance  in  length  northward  along 
the  shore.  The  present  suit  is  brought  to  re- 
cover a  portion  of  this  alluvion  or  new-formed 
.  land,  as  an  increment  or  accession  to  lot  No.  34. 
The  plaintiff  claims  that  a  part  of  its  southern 
termination  on  the  lake  was  north  of  the  piers, 
and  contiguous  to  the  new-formed  land,  and 
therefore  entitled  to  its  share  of  the  increment. 
The  defendant  contends  that  no  part  of  its 
153*]  boundary  was  on  'the  lake  north  of  the 
harbor,  nivd  therefore  no  part .  connected  with 
or  adjoining  this  land  newly  formed.  On  the 
contrary,  that  part  of  his  own  lot.  No.  35,  which 
lies  between  34  and  the  lake,  was  bounded  on 
the  lake  south  of  the  north  pier,  and  hence  cut 
off  No.  34  from  any  portion  of  the  alluvial  ac- 
cession. 

The  plaintiff  insisted,  on  the  trial,  that  the 
plat  of  Kinzie's  addition,  as  recorded  in  the 
Recorder's  office  in  January,  1834,  was  incor- 
rect, and  produced  what  was  claimed  to  be  the 
original,  but  which  was  not  recorded  when  the 
conveyances  of  the  lots  in  question  were  exe- 
cuted. According  to  this  original  plat,  as  the 
side  lines  were  laid  down,  lot  No.  34  appeared 
to  be  partially  bounded  on  the  lake  north  of 
the  harbor.  In  this  respect,  it  differed  from 
the  plat  recorded;  as,  according  to  the  side 
lines  as  there  extended,  its  entire  boundary  on 
the  lake  was  south  of  the  harbor. 

In  laying  out  the  addition  by  the  surveyor  in 
1833,  the  only  lines  of  the  lots  run  out  or  meas- 
ured on  the  ground  were  those  butting  on 
Water  Street,  the  north  lines  of  the  lots.  The 
side  lines  depend  upon  their  protraction  on  the 
plat  of  the  addition;  and  which,  as  we  have  al- 
ready said,  were  formed  by  dropping  them  at 
right  angles  from  the  corners  on  Water  Street 
and  extending  tliein  till  they  intersected  the 
lake.  And  even  tlic  lake  shore,  as  laid  down 
on  the  plat— as  appears  from  the  testimony  of 
the  surveyor — ^was  ascertained  without  survey 
or  measurement,  and  with  little  more  accuracy 
than  could  be  obtained  from  the  eye. 

The  case  was  a  good  deal  embarrassed  on  the 
trial,  arising  out  of  the  evidence  in  respect  to 
this  original  plat,  and  some  consideration  and 
effect  were  given  to  it  by  the  court  in  submit- 
ting it  to  the  jury.  We  think  the  court  erred 
in  admitting  it  as  evidence  to  control,  or  in  any 
way  to  affect,  the  recorded  plat.  Both  lots  in 
controversy  were  conveyed  with  express  refer- 
ence to  that,  and  without  such  reference  there 
i«  not  a  sufficient  description  given  in  the  deeds 
of  the  boundaries  to  admit  of  a  location  of 
either. 

If  there  was  in  fact  any  error  or  mistake  in 
this  reference,  by  way  of  description  of  the 
premisps  conveyed,  the  remedy  was  in  chancery 
to  reform  the  deed.  So  long  as  that  remained 
iinreformed,  the  description  of  the  lot  by  the 
reference  to  the  recorded  plat  was  conclusive 
upon  the  parties. 

82a> 


The  acts  of  the  State  of  Illinoit  regulating- 
the  laying  out  of  town  lots,  and  the  recording 
of  the  plats  of  the  same,  were  supposed  by  the 
court  bielow  to  have  a  bearing  upon  the  ques- 
tions involved,  and  influenced  the  instructiona 
given  and  refused  to  the  jury.  It  seemed  to  be 
admitted  that  the  plat  recorded  did  not  con- 
form in  all  respects  to  the  requirements  of  the 
statutes. 

*But  it  is  not  pretended  that  the  [*154 
omission  in  any  way  operated  to  invalidate 
the  deeds,  or  affect  prejudicially  the  rights  of 
the  parties  under  them.  Both  parties  stand 
upon  the  same  footing  in  this  respect,  as  each 
claims  under  the  same  survey  of  the  town,  and 
by  reference  to  the  same  plat.  We  do  not  per- 
ceive that  these  acts  of  the  State  have  any  ma- 
terial bearing  upon  the  case,  and  should  not 
have  been  allowed  to  influence  the  trial.  If  the 
description  in  the  deeds  was  sufficiently  cer- 
tain, by  a  reference  to  the  plat  on  record,  to 
identify  and  locate  the  lots,  the  title  passed  to 
the  grantees,  whether  the  pla,t  conformed  to  the 
Acts  of  the  Legislature  or  not.  This  is  all  that 
was  material  so  far  as  the  plat  is  concerned. 

The  court,  in  instructing  the  jury,  observed 
that  the  controversy  turned  upon  the  length  of 
the  line  dividing  lot  34  from  36,  before  the 
north  pier  was  constructed — that  whether  in 
point  of  fact  it  touched  the  shore  of  the  lake 
before  it  reached  the  pier  or  the  place  where  the 
pier  was;  in  other  words,  whether  there  was 
any  water  line  of  lot  34  north  of  the  north  pier, 
and  if  so,  what  was  the  extent  of  the  water 
line. 

Again;  the  court  charged,  after  adverting  to 
the  recorded  plat,  and  to  the  question  whether 
or  not  it  was  made  in  conformity  to  the  Stat- 
utes of  Illinois,  that,  if  the  jury  should  find  the 
plat  was  not  so  made  and  recorded,  then  they 
should  determine,  under  all  the  evidence  in  the 
case,  wbetlier  or  not,  prior  to  the  construction 
of  the  north  pier,  the  dividing  line  between  lots 
34  and  35  touched  the  water  at  a  point  north 
of  where  the  north  pier  was  subsequently 
placed;  if  it  did,  then  the  court  was  of  opinion 
that  the  owner  of  34  had  a  right  to  follow  the 
water  as  the  accretions  were  formed  on  his 
water  line. 

In  these  instructions  we  think  the  court  erred. 

As  we  have  seen,  this  lot  No.  34  was  con- 
veyed to  the  plaintiff  the  22d  October,  183S, 
and  described  as  included  within  side  lines 
dropped  at  right  angles  from  the  northwest  and 
northeast  corners  on  Water  Street,  which  were 
sixty  feet  apart,  and  fixed,  and  extended  in 
right  lines  till  they  intersected  the  shore  of  the 
lake  below.  The  boundaries,  therefore,  includ- 
ing and  locating  the  lot  were  specific  and  com- 
plete. The  north  boundary  was  marked  on 
the  south  side  of  Water  Street;  the  side  lines 
extended  according  to  the  plat  at  right  angles 
from  Water  Street  to  the  lake;  the  lake  was 
the  southern  boundary  which  closed  the  line». 
of  the  lot. 

Now,  in  order  to  determine  what  land  wa» 
conveyed  to  the  plaintiff  by  his  deed  of  22d 
October,  1836,  all  that  was  necessary  was  to 
locate  the  lot  upon  the  ground,  in  conformity  to 
the  description  at  that  date.  The  calls  in  the 
deed  having  reference  to  the  plat,  furnished 
the  necessary  data  for  the  location.  Thei« 
*was  the  fixed  line  north  <m  the  ground.  [*  1 S6 
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Uie  lake  a  natural  object  sontli,  and  the  lot  in- 
closed between  two  lines  extending  at  right  an- 
gles from  the  comers  on  Water  Street  to  the 
lake. 

If  the  call  for  the  southern  boundary,  instead 
of  being  a  lake,  which  is  a  shifting  line,  had 
been  a  permanent  object,  such  as  a  street  or 
wall,  there  could  not  be  two  opinions  as  to  the 
location.  And  yet  the  water  line,  though  it 
may  gradually  and  imperceptibly  change,  is 
just  as  fixed  a  boundary  in  the  eye  of  the  law 
af>  the  former.  I  speak  not  now  of  sudden  and 
ci>nsiderable  changes,  which  are  governed  by 
difTerent  principles. 

The  court  below,  as  appears  from  the  in- 
structions referred  to,  assumed  the  lot  No.  34 
should  be  located  on  the  ground  as  of  the  time 
of  the  survey  and  plat  of  February,  1833,  some 
two  years  and  nine  months  previous  to  the  con- 
veyance to  the  plaintiff,  and  not  at  the  date  of 
that  conveyance;  and  if  at  that  time  the  divid- 
ing line  between  34  and  35  would  strike  the 
lake  north  of  where  the  north  pier  of  the  har- 
bor was  su]»equently  built,  so  as  to  give  a  lake 
boundary   at   that   time   above   the   pier,   the 
plaintilT  would  be  enabled     to  take  under  his 
deed  not  only  lot  34.  aa  laid  down  on  the  plat, 
but  all   sub8e<|uent  accretions  by  alluvion  or 
dereliction,  whatever  might  be  the  extent  of 
the  new-formed  land.    By  the  like  assumption 
and  process  of  reasoning,  if  the  present  plain- 
tiff should  convey  the  lot  with  the  same  specific 
boundaries,  the  north  line  sixty  feet  on  Water 
Street,  and  side  lines  extending  at  right  angles 
to  the  lake,  the  deed  would  carry  with  it  the 
whole  of  the  new-made  land  outside  the  lines 
of  the  deed  which  is  now  in  dispute — -it  being  a 
tract  from  one  hundred  and  thirty,  to  two  hun- 
dred and  twenty-two  feet  one  way,  and  some 
twelve  hundred  the  other. 

Now,  one  answer  to  this  assumption  is,  that 
a  grantee  can  acquire  by  his  deed  only  the 
lands  described  in  it  by  metes  and  bounds,  and 
with  sufficient  certainty  to  enable  a  person  of 
rraaonable  skill  to  locate  it,  and  cannot  acquire 
lands  outside  of  the  description  by  way  of  ap- 
liiirtenance  or  accession. 

Lord  Coke  says:     "A  thing  corporeal  cannot 
properly  be  appurtenant  to  a  thing  corporeal, 
nor  a  thing  incorporeal  to  a  thing  incorporeal." 
Coke  Litt.  121,  B.  ' 

And  this  court,  in  Harris  v.  Elliot,  10  Pet. 
M,  after  approving  of  the  maxim  of  Coke,  ob- 
wrred,  that,  according  to  this  rule,  land  cannot 
be  appurtenant  to  land.  In  the  case  of  Jack- 
■on  V.  Hathaway,  16  Johns.  464,  the  court  say, 
•  mere  easement  may,  without  express  words, 
pus  as  an  incident  to  the  principal  object  of 
the  grant;  but  it  would  be  absurd  to  allow  the 
fee  of  one  piece  of  land  not  mentioned  in  the 
deed  to  pass  as  appurtenant  to  another  distinct 
parcel  which  is  expressly  granted  by  precise 
and  definite  boundaries. 
See,  also,  7  Mass.  0. 
I5«*]  'IjanA  gained  from  the  sea  either  by 
alluvion  or  dereliction,  if  the  same  be  by  little 
and  little,  by  small  and  imperceptible  degrees, 
belong  to  the  owner  of  the  land  adjoining.  2 
Bl.  Com.  261,  262.  If,  therefore,  the  rule  be  as 
supposed  by  the  court  below,  that  the  bounda- 
riei  of  lot  34  must  be  taken  as  it  would  have 
lieen  located  at  the  time  of  the  plat,  and  the 
•nuthem  limit  to  stop  at  the  water  line  as  it 
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thea  exis'ted,  and  the  subsequent  gain  by  allu- 
vion or  dereliction  to  pass  as  appurtenant  to 
the  land  conveyed,  the  grantee  would  find  it 
difficult  upon  this  construction  to  reach  the 
lake  at  all.  Certainly  he  could  not,  if  the  water 
line  as  it  then  existed  is  to  be  deemed  the 
southern  limit  as  described  in  the  deed,  provid- 
ed alluvial  accretions  had  taken  place  between 
the  survey  and  plat  and  the  date  of  the  deed. 
The  land  thus  formed  belonged  to  the  adjoin- 
ing owner  for  the  time  being,  and  we  have  seen 
that  the  deed  would  not  pass  it  as  appurtenant 
or  incidental  to  the  land  granted. 

But  the  true  answer  to  the  position  assumed, 
and  which  governed  the  trial  below,  is,  that  the 
water  boundary  on  the  lake  is  to  be  deemed  the 
true  southern  boundary  of  the  lot  at  the  date 
of  the  conveyance,  as  much  so  as  North  Water 
Street  was  its  northern  boundary.  And  the 
plaintiff  is  carried  by  his  deed  to  it,  not  be- 
cause of  the  alluvial  deposit,  if  any,  between 
the  water  line  at  the  time  of  the  survey  and 
plat  and  the  line  at  the  date  of  the  deed,  hav- 
ing passed  as  appurtenant  to  the  lot,  but  be- 
cause one  of  the  calls  given  in  the  deed  requires 
that  the  side  lines  should  be  thus  extended. 
Any  alluvial  accretions  since  the  deed  belong  to 
the  plaintiff  as  owner  of  the  adjoining  land. 
Any  past  accretions  belonged  to  the  then  own- 
er, and  whoever  sets  up  a  title  to  them  must 
show  a  deed  of  the  same  as  in  the  case  of  any 
other  description  of  land. 

The  case  of  Robert  M.  Lamb  t.  Thomas  C. 
Rickets,  10  Ohio,  311,  exemplifies  the  principle 
for  which  we  are  contending.  The  defendant 
had  agreed  to  convey  a  piece  of  land  called  the 
Hamlin  lot,  containing  forty-two  acres  more  or 
less,  and  also  two  other  small  lots  of  ten  acres, 
with  a  proviso  if  the  Hamlin  lot  and  the  two 
others  contained  more  than  fifty-two  acres  the 
excess  was  reserved.  The  defendant  conveyed 
the  Hamlin  lot  and  refused  to  convey  the  other 
two.  A  bill  was  filed  to  compel  a  conveyance. 
The  Hamlin  lot  was  bounded  by  one  of  its  lines 
on  the  bank  of  the  Tuscarawas  River,  and  had 
been  originally  conveyed  to  the  defendant,  and 
by  him  to  the  plaintiff,  as  containing  forty-two 
acres,  more  or  less. 

The  defense  set  up  to  the  bill  was,  that  be- 
fore the  defendant  conveyed  the  lot  to  the 
plaintiff  large  accessions  had  been  made  from 
the  river  to  the  lot,  and  that  these  alluvial 
formations  made  up  the  quantity  of  fifty-two 
acres. 

•The  plaintiff  claimed  that  the  quan-  ['157 
tity  should  be  determined  according  to  the  old 
boundary  of  the  lot  upon  the  bank  of  the  river, 
which  would  be  but  some  forty-two  acres.  But 
the  court  held  that  the  question  was  not  as  the 
bank  of  the  river  was  twenty-five  or  thirty 
years  ago,  but  as  it  was  when  the  Hamlin  tract 
was  conveyed  to  the  plaintiff,  and  estimated 
the  quantity  of  land  conveyed  accordingly. 

The  case  of  Giraud's  Lessee  v.  Hughes  et  al. 
1  G.  &  J.  249,  asserts  a  similar  principle. 
There  Gist's  inspection,  a  grant  as  early  as 
1732,  was  bounded  by  one  of  its  lines  in  the 
waters  of  the  Fatapsco  River,  afterwards  a 
basin  of  Baltimore;  the  lines,  however,  were 
given  in  the  grant  by  courses  and  distances, 
and  did  not  call  for  the  river.  Hughes  held 
under  this  grant  by  deed  in  1782. 

Before  1812,  the  waters  of  the  Patapsco  had 
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gradually  receded,  and  formed  a  body  of  firm 
Und,  which  had  been  surveyed  and  patented 
by  the  State  to  the  plaintiff.  Tlie  question  was, 
whether  or  not  Hughes  was  entitled  to  this  al- 
luvial deposit  as  the  adjoinmg  owner  to  the 
river.  It  was  not  doubted  by  the  counsel  or 
court  but  that,  if  th%  grant  of  Gist's  inspection 
had  been  bounded  on  the  river,  this  boundary 
of  the  tract  would  have  included  the  land  made 
by  the  recession  of  the  water;  and  the  court 
even  held,  that  as  the  original  location  of  the 
tract  eictended  into  the  river,  it  entitled  those 
holding  under  it  to  the  land,  on  the  ground  that 
the  principle  governing  these  alluvial  accretions 
gave  them  to  the  adjoining  owner.  In  other 
words,  the  description  in  the  original  grant 
gave,  in  legal  effect,  to  the  grantee  a  water 
boundary;  and  if  so,  the  boun£iry  included  the 
accretions. 

The  jury,  therefore,  in  this  case,  should  have 
been  directed  to  inquire  whether  or  not,  at  the 
time  of  the  deed  to  the  plaintiff,  lot  No.  34  had 
a  water  line  upon  the  lake  north  of  the  north 
pier  of  the  Chicago  harbor;  in  other  words, 
whether  the  line  i^tween  that  lot  and  Ko.  35 
struck  the  shore  of  the  lake  before  it  reached 
this  pier.  If  it  did,  then  the  question  would 
properly  arise  in  respect  to  its  right  to  a  share 
of  the  alluvial  accretions  formed  since  that  pe- 
riod. If  it  did  not,  then  no  question  of  the 
kind  could  arise  in  the  case. 

We  think  the  court  also  erred  in  the  rule  laid 
down  to  govern  the  jury  in  the  division  of  the 
new-made  land.  That  was,  the  jury  should 
ascertain  the  extent  of  the  water  line  of  34  be- 
tween the  piers  and  the  point  where  the  line 
dividing  34  and  35  touched  the  water.  They 
should  also  ascertain  the  extent  of  the  water 
line  of  the  fraction  of  land  south  of  North 
Water  Street  and  east  of  35,  and  also  of  35  to 
the  point  dividing  34  and  35;  they  would  then 
have  the  plaintiffs'  and  the  defendant's 
168*]  'front  on  the  lake.  They  must  then 
ascertain  the  front  on  the  lake  shore,  as  it  at 
present  exists,  and  divide  that  into  as  many 
equal  parts  as  there  are  feet  on  the  old  shore 
from  North  Water  Street  to  the  piers,  and 
give  to  each  of  the  parties  as  many  of  these 
parts  as  he  had  feet  on  the  old  shore,  and  then 
draw  a  straight  line  from  the  point  of  division 
on  the  old  lake  shore  to  the  point  thus  deter- 
mined as  the  point  of  division  on  the  present 
one. 

We  do  not  perceive  why  North  Water  Street 
should  have  been  adopted  as  the  northern  limit 
upon  the  old  shore,  blb  the  basis  in  making  the 
division,  as  it  appears  from  the  evidence  and 
maps  that  the  alluvial  accretions  extended 
much  farther  north.  The  northern  limit  on  the 
old  shore  should  have  been  carried  as  far  as  the 
new-made  land  extended,  as  each  riparian  pro- 
prietor was  entitled  to  his  proper  share,  and  it 
was  essential  that  the  entire  line  be  regarded, 
in  order  that  each  might  obtain  his  proportion- 
al part.  Neither  do  we  perceive  any  reason  for 
excluding  the  pier  shore  of  the  lake — that  is, 
the  shore  along  the  line  of  the  piers — from 
measurement,  in  asoertaining  the  extent  of  the 
newly-made  shore.  If  we  disregard  the  artifi- 
cial construction,  which  occasioned  the  accre- 
tions, the  lake  there  is  as  much  new  shore  as 
any  other  portion  of  it,  and  should  have  been 
taken  into  the  estimat*. 
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As  BO  question  was  made  below  whether  or 
not  the  alluvial  accretions  in  question  were 
formed  under  such  circumstances  as  gave  to 
adjoining  owners  a  title  to  them,  we  do  not  in- 
tend to  express  any  opinion  upon  that  question 

The  Judgment  of  the  court  below  is  reversed, 
with  directions  that  a  venire  de  novo  issue. 


JACOB  KISSELL^  Plaintiff  in  Error, 

V. 

THE  BOARD  OF  THE  PRESIDENT  AND 
DrRECTORS  OF  THE  ST.  LOUIS  PUBLIC 
SCHOOLS. 

(See  S.  C.  18  How.  10-28.) 

School  lands — title  of  the  City  of  St.  Louis  in, 
superior  to  that  of  prior  pre-emption  claim — 
title  complete  upon  survey — the  survey  can- 
not be  revised  by  courts. 

When  Louisiana  was  acquired,  the  lands  Included 
In  the  out  boundary  survey,  comprising  St.  Ix>ula. 
Its  fields  and  commoDs.  were  held  by  Imperfect 
rights,  the  legal  title  to  whicb  became  vested  In  tbc 
United  States. 

Congress  could  prescribe  the  terms  on  which 
those  who  sought  titles  therein  must  obtain  tbem. 

Tbe  V.  8.  Oorerment  reserved  to  Itself  the  power 
to  designate,  \tj  Its  survey,  the  school  lands  within 
such  out  boundary  survey. 

Upon  the  survey  being  completed  by  the  Sur- 
veyor-General, designating  tbe  school  lands,  tber 
became  vested  In  tbe  autborltles  of  Mlsaonrl. 

Until  such  survey  was  rompleted.  the  towns  bad 
an  Imperfect  title,  under  the  Acts  of  Congress,  to 
such  school  lands.  Their  claims  depended,  for  tbeir 
specific  Identity,  on  surveys  to  be  executed  by  tbe 
govern  meot. 

Until  a  designation,  accompanied  by  a  survey  or 
description,  was  made  by  tbe  Surveyor-OeDeral. 
tbe  title  attached  to  no  land,  nor  had  a  court  of 
justice  Jurisdiction  to  ascertain  Its  boundaries. 

The  certificate  of  the  Surveyor-General,  which 
was  accepted  by  the  grantees.  Is  record  evidence  of 
title,  by  tbe  recitals  In  wblch,  the  government  and 
tbe  Board  of  School  Directors  are  mutually  bound 
and  concluded. 

Courts  of  justice  bnve  no  power  to  revise  the 
acts  of  the  Surveyor-General,  as  respects  the  school 
lands,  and  cannot  Inquire  whether  the  Innds  set 
apart  were  or  were  not  lots,  of  tbe  description  re- 
ferred to  In  tbe  statutes. 

Tbe  title  of  tbe  Board  of  Public  Schools,  under 
the  certificate  of  the  Surveyor-General,  setting 
apart  tbe  land  In  dispute  to  the  plaintllTs  below,  la 
superior  to  the  defendant's  title  under  a  prior  entry 
made  witb  the  Register  and  Receiver,  under  tbe 
pre-emption  laws. 

Such  land,  by  the  Acts  of  1812  and  18.11,  was  ap- 
propriated for  the  purposes  of  education,  and  Its 
title  vested  In  tbe  city,  and  was  not  tbe  subjects 
of  sale. 

Argued  Dec.  17,  18,  10  and  20,  1855.    Decided 
Jan.  23,  1850. 

THIS  was  an  action  of  ejectment  brought 
in  the  St.  Louis  Circuit  Court,  by  the  de- 
fendants in  error,  to  recover  a  certain  lot  in 
the  City  of  St.  J^uin.  The  judgment  of  the 
said  court  in  favor  of  the  plaintiffs  was  affirmed 
by  the  Supreme  Court  of  Missouri,  and  the 
case  is  now  here  on  a  writ  of  error  to  that  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  A.  H.  Lawrence,  R.  Johnaon  and 
Thomas  C.  Johnson,  for  plaintiff  in  error: 

It  is  claimed  on  behalf  of  the  plaintiff  in 
error: 

1st.  That  by  the  terras  of  the  Act  of  June 
13,    1812,   lots    reserved    for    school    purposes 


Note. — Missouri  private  land  claims.     See  note 
to  Les  BoU  T.  BramelU  11  U  ««.  D.  B.  lOSl. 
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were  such  only  m  had  a  previous  existence  un- 
der the  Spanish  government. 

Hammond  v.  The  Schools,  8  Mo.  83;  Eberle 
r.  Schools,  11  Mo.  262;  Wear  v.  Bryant,  5 
Mo.  164;  Trotter  v.  Schools,  9  Mo.  86;  Strother 
V.  Lucas,  12  Pet.  410. 

This  court  will  adopt  the  construction  of  the 
Supreme  Court  of  Missouri  on  questions  arising 
on  the  Act  of  1812. 

Gamache  v.  Piquignot,  16  How.  468;  Gtti- 
Urd  V.  Stoddard,  16  How.  S09. 

2d.  That  it  was  to  the  limits  of  Spanish,  and 
not  to  the  limits  of  the  American  town,  that 
reference  is  made  in  the  proviso  to  the  second 
section,  limiting  the  lots  reserved  for  the  sup- 
port of  schools  to  one  twentieth  of  the  land 
within  such  town  or  village. 

3.  That  by  the  term  "out  boundary,"  used 
in  the  first  section,  reference  is  not  made  to  a 
continuous  out  boundary  or  "ring  survey,"  but 
to  the  out  boundary  respectively  of  the  town, 
common  fields  and  commons,  separately. 

From  the  evidence,  the  piece  of  ground  in 
question  was  not  a  town  or  village  lot  under 
the  Spanish  government.  It  lies  entirely  out- 
side of  the  town.  The  designation  and  setting 
apart  of  it  to  the  schools,  was  illegal,  and  con- 
ferred no  title  on  them,  and  they  have  no  right 
to  recover  in  this  action. 

Messrs.  Geyer  and  Holmes,  for  defendants  in 
error: 

The  Act  of  Congress  of  June  13,  1812,  and 
the  Acts  supplementary  thereto,  of  May  26, 
1824,  and  June  27,  1831,  together  with  the  cer- 
tificate of  the  Surveyor-General  of  the  survey, 
that  the  designation  and  setting  apart  of  the 
land  in  controversy  for  the  support  of  schools 
constitute  a  complete  legal  title  equivalent  to  a 
patent,  conclusive  upon  the  United  States,  to 
which  the  mere  entry  of  the  same  land  with 
the  register  and  receiver  must  yield. 

The  presumption  is  in  favor  of  the  validity 
of  every  patent  issued  by  competent  authority. 
It  is  the  completion  of  the  title,  and  estab- 
lishes the  pcrt'ormance  of  every  prerequisite. 
Ko  inquiry  into  the  regularity  of  the  prelim- 
inary proceedings  which  ought  to  precede  it.  Is 
made  at  law,  where  no  facts  beyond  the  patent 
are  examinable.  Its  validity  can  only  be  im- 
peached for  causes  anterior  to  its  issue,  in  a 
court  of  equity. 

Green  v.  Liter,  8  Cr.  230;  Polk's  Lessee  v. 
Wendell,  9  Cr.  87;  5  Wheat.  303;  Stringer  v. 
l.essees  of  Young,  3  Pet.  320;  Boardman  v.  Les- 
sees of  Reed,  6  Pet.  328;  Bagnell  v.  Broderick, 
13  Pet.  450;  Wilcox  v.  McConnell's  Lessee,  13 
Pet.  .511;  Bouldin  v.  Massie's  Heirs,  7  Wheat. 
151;  Patterson  v.  Winn,  11  Wheat.  380;  Landes 
v.  Brant,  10  How.  348;  Foley  v.  Harrison,  15 
How.  450;  West  v.  Cochran,  17  How.  403. 

A  grant  may  be  made  by  law  as  well  as  by 
a  patent  pursuant  to  law,  and  a  coniirmation 
by  a  law  is  as  fully,  to  all  intents  and  purposes, 
a  grant,  as  if  a  grant  in  terms. 

Strother  v.  Lucas,  12  Pet.  454;  Grignon's 
Lessees  v.  Astor,  2  How.  319. 

The  first  section  of  the  Act  of  June  13,  1812, 
operated  as  a  present  grant  of  the  premises  in 
question,  and  the  legal  title  became  complete 
and  paramount  to  a  subsequent  grant  or  con- 
firmation. 

See  Chouteau  v.  Eckbart,  2  How.  345)  Les 
IS  li.  cd. 


Bois  V.  Bramell,  4  How.  449;  Gnitard  t.  Stod- 
dard, 16  How.  499. 

The  case  of  Lessieur  v.  Price,  12  How.  59, 
76,  establishes  the  proposition,  that  a  present 

frant  of  land  by  Act  of  Congress  without  a 
esignation  of  law,  becomes  complete,  and  vests 
title  to  a  particular  tract  of  land,  after  select- 
ed in  pursuance  of  any  law  of  the  United 
States,  and  such  title  is  equivalent  to  a  patent. 
On  principle,  the  effect  must  be  the  same, 
whether  the  authority  to  make  the  designation 
is  given  by  the  Act  making  the  grant,  as  in 
Rutherford  v.  Green's  Heirs,  2  Wheat.  196,  and ' 
Ijcssieur  v.  Price,  or  by  a  subsequent  Act,  as  in 
the  cases  of  private  lots  and  commons  con- 
firmed by  the  Act  of  1812. 

Janis  v.  Gumo,  4  Mo.  458;  Gurno  v.  Janis,  6 
Mo.  330;  Soulard  v.  Allen,  18  Mo.  590;  Les 
Bois  V.  Bramell,  4  How.  449;  or  was  conferred 
by  a  law  previously  enacted  and  continuing  in 
force,  as  in  case  of  school  lots  as  well  as  priv- 
ate lots  and  commons,  by  the  Act  of  1824. 

2.  The  survey  of  the  out  boundaries  of  the 
town  of  St.  Louis  given  in  evidence,  having 
been  made  and  certified  by  the  Surveyor-Gen- 
eral in  pursuance  of  authority  vested  in  him  by 
law,  neither  its  accuracy  nor  validity  was  open 
to  question  in  the  case  at  bar. 

Under  the  Act  of  1812,  no  vacant  land  within 
the  district  to  be  surveyed  was  open  to  settlers, 
nor  to  pre-emption  or  entry,  as  unappropriated 
land  under  the  general  laws. 

Wilcox  v.  McConnell's  Lessees,  13  Pet.  611; 
Reynolds  v.  McArthur,  2  Pet.  429. 

3.  The  certificate  of  the  Surveyor-General  of 
the  survey  designating  and  setting  apart  the 
land  in  question,  is  conclusive  evidence  that  it 
is  within  the  out  boundaries;  that  it  was  at  the 
time  of  the  designation  a  vacant  lot  reser\'cd 
by  the  Act  of  1812;  that  it  would  not  be  se- 
lected for  military  purposes  by  the  President, 
and  that,  with  the  lands  before  assigned,  it  does 
not  exceed  the  maximum  limit,  unless  it  ap- 
peared that  the  United  States  had  no  title,  or 
the  Surveyor  General  no  authority  to  make  the 
survey  and  designation. 

4.  The  "plat  and  description  of  the  survey 
of  the  out  boundaries  of  the  Town  (now  City) 
of  St.  Louis,"  made  and  certified  by  the  Sur- 
veyor-General, if  not  absolutely  conclusive,  is 
at  least  prima  facie  evidence  that  it  is  in  con- 
formity with  the  requirements  of  the  Act  of 
1812,  and  for  the  purpose  of  this  case,  that  is. 
all  sufficient. 

5.  If  the  survey  and  designation  of  the  lot  in 
question  to  the  use  of  schools  shall  be  held  t» 
be  subject  to  review  in  a  collateral  action  at 
law,  still  it  requires  the  production  of  no  evi- 
dence in  aid  of  it.  It  stands  for  proof  until  it 
is  rebutted,  and  in  this  case  there  is  no  testi- 
mony produced  by  the  defendants  below,  com- 
petent to  repel  or  impair  its  force. 

That  it  is  a  lot  of  the  description  reserved  by 
the  Act  of  1812,  and  granted  by  that  of  1831, 
i<<  established  (prima  facie  at  least)  by  the  cer- 
tificate of  survey  and  designation.  And  there 
being  no  proof  that  it  was  not  such  a  lot,  the 
title  of  the  defendants  in  error  is  clear. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 
In  this  case  the  school  eommissioners  were 
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plaintiffs  in  their  corporate  capacity,  and  in  or- 
der to  eject  ttie  defendant  below,  were  bound 
to  produce  a  legal  title  to  the  land  claimed. 
Their  title  depends  on  three  Acta  of  Congress, 
aa*]  passed  in  1812,  1824,  *and  1831.  The  Act 
of  1812  confirmed,  to  private  owners  at  St.  Lou- 
is and  other  villages  m  Missouri,  town  lots,  out 
lots  and  common  field  lots,  in,  adjoining  and 
belonging  to  the  towns,  and  it  also  confirmed 
to  the  towns  their  commons. 

This  Act  made  it  the  duty  of  the  principal 
surveyor  to  survey,  or  cause  to  be  surveyed 
and  marked  (where  the  same  had  not  already 
been  done  according  to  law),  the  out  boundary 
lines  of  the  said  several  towns  and  villages,  so 
as  to  include  the  out  lots,  common  field  lots  and 
commons  thereto  respectively  belonging. 

The  second  section  provides,  "that  all  tow'n 
or  village  lots,  out  lots  or  common  field  lots 
included  in  such  surveys,  which  are  not  right- 
fully owned  or  claimed  by  any  private  indi- 
viduals, or  held  as  commons  belonging  to  such 
towns  or  villages,  or  that  the  President  of  the 
United  States  may  not  think  proper  to  reserve 
for  military  purposes,  shall  be,  and  the  same 
are  thereby  reserved  for  the  support  of  public 
schools  in  the  respective  towns  and  villages: 
Provided,  the  whole  quantity  of  land  contained 
in  the  lots  reserved  for  the  support  of  schools 
shall  not  exceed  one  twentieth  of  the  whole 
lands  included  in  the  general  survey  of  any 
town  or  village." 

The  1st  section  of  the  Act  of  the  20th  of 
May,  1824,  requires  the  owners  of  lots  which 
ore  confirmed  by  the  Act  of  the  13th  June, 
1812,  within  eighteen  months  after  the  passage 
of  the  Act,  "to  designate  their  said  lots  by 
proving,  before  the  Recorder  of  Land  Titles,  the 
fact  of  inhabitation,  cultivation  or  possession 
of  the  said  lots,  and  the  boundaries  and  extent 
of  each  claim,  so  as  to  enable  the  Surveyor-Gen- 
eral to  distinguish  the  private  from  the  vacant 
lots  appertaining  to  said  towns  and  villages." 

The  second  section  of  this  Act  makes  it  the 
•duty  of  the  Surveyor-General,  immediately  af- 
ter the  expiration  of  the  time  allowed  for  pri- 
vate owners  to  prove  the  inhabitation,  cultiva- 
tion and  possession  of  their  lots,  "to  proceed, 
under  the  instruction  of  the  Commissioner  of 
the  General  Land  Office,  to  survey,  designate, 
«nd  set  apart  to  the  said  towns  and  villages, 
respectively,  so  many  of  the  said  vacant  town 
or  village  lots,  out  lots  and  common  field  lots, 
for  the  support  of  schools  in  said  towns  and 
villages,  respectively,  as  the  President  shall 
not,  before  that  time,  have  reserved  for  mili- 
tary purposes,  and  not  exceeding  one-twentieth 
part  of  the  whole  lands  included  in  the  general 
survey  of  such  town  or  village,  according  to 
the  provision  of  the  second  section  of  the  Act 
of  13th  June,  1812;  and  also  to  survey  and 
designate,  as  soon  after  the  passage  of  this  Act 
as  may  be,  the  commons  belonging  to  the  said 
towns  and  villages,  according  to  their  respect- 
ive claims  and  confirmations  under  said  Act  of 
Congress,  where  the  same  has  not  already  been 
done." 

as*]  *By  the  third  section  of  the  Act,  the  Re- 
corder of  land  titles  is  required  to  issue  a  certif- 
icate of  confirmation  for  each  (private)  claim 
confirmed,  "and  as  soon  as  the  said  term  (eigh- 
teen months)  shall  have  expired,  furnish  the 
Survevor-General  with  the  lut  of  lots  proved 
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to  have  been  inhabited,  cultivated  or  possfs'ied, 
to  serve  as  his  guide  in  distinguishing  them 
from  the  vacant  Tots  to  be  set  apart  as  above 
described  (for  the  use  of  schools),  and  shall 
transmit  a  copy  of  such  list  to  the  Commission- 
er of  the  General  Land  Office." 

On  the  27th  January,  1831,  an  Act  of  Con- 
gress was  passed,  for  the  purpose  of  transfer- 
ring the  title  of  the  United  States  (if  any)  re- 
maining in  the  property  belonging  to  the  sev- 
eral towns  and  villages  embraced  by  the  Act  of 
the  13th  June,  1812. 

The  first  section  relinquishes  to  the  inhabit- 
ants of  the  several  towns  and  villages  all  the 
right,  title  and  interest  of  the  United  States  in 
and  to  the  town  and  village  lots,  out  lots  and 
common  field  lots  confirmed  to  them  by  the 
first  section  of  the  Act  of  the  13th  June,  1812. 
The  second  section  relinquishes  all  right,  titl« 
and  interest  of  the  United  States  in  and  to  thv 
town  and  village  lots,  out  lots  and  common 
field  lots  reserved  for  the  support  of  schools, 
by  the  Act  of  1812,  in  the  respective  towns  and 
villages,  and  provides  that  "the  same  shall  be 
sold  or  disposed  of,  or  regulated,  for  the  said 
purpose,  in  such  manner  as  may  be  directed 
by  the  Legislature  of  the  State  of  Missouri." 

The  defendants  in  error  were  incor))oratod 
by  a  public  Act  of  the  Legislature  of  ^lissouri, 
approved  the  13th  February,  1833,  entitled  "An 
Act  to  establish  a  corporation  in  the  City  of 
St.  Louis,  for  the  purpose  of  public  education." 
By  the  ninth  section  of  this  Act,  the  title, 
possession,  charge  and  control  of  all  lands 
and  lots  in  or  near  St.  Louis,  granted  to  the 
inhabitants  for  school  purposes  by  any  Act  of 
Congress,  is  vested  in  the  Board  of  School 
Commissioners,  with  power  to  dispose  of  and 
apply  the  same  to  the  purpose  of  education. 

At  the  trial,  the  (then)  plaintiff  gave  in  evi- 
dence the  following  documents  among  otiiors: 

1.  A  plat  called  and  known  as  map  X,  bein;; 
certified  by  the  Surveyor  General  to  be  "a 
plat  and  description  of  the  survey  of  the  out 
boundary  lines  of  the  Town  (now  City)  of  St. 
Louis,  in  the  Territory  (now  State)  of  Misaouri, 
as  it  stood  incorporated  on  the  13th  June,  I8I2, 
including  the  out  lots,  common  field  lots  and 
commons  thereto  belonging,  made  in  pursuance 
of  the  1st  section  of  the  Act  of  Congress  ap- 
proved the  13th  of  June,  1812,  entitled  'An  Act 
making  further  provision  for  settling  the  claims 
to  land  in  the  Territory  of  Missouri,'  which  was 
approved  and  certified  by  the  Surveyor-Gen- 
eral, December  8,  1840." 

•2.  A  certificate  of  the  Surveyor-Gener-  [•24 
al,  in  pursuance  of  instructions  of  the  Commis- 
sioner of  the  General  Land  Office,  as  follows: 

"Assignment  and  Survey  No.  367." 

"Office  of  the  Surveyor  of  Public  Lands  in  the 
States  of  Illinois  and  Missouri,  St.  Louis. 
15th  June,  1843." 
"Under  the  instructions  of  the  Commissioner 
of  the  General  Land  Office,  the  piece  of  land, 
the  survey  of  which  is  herein  platted  and  de- 
scribed, has  been  legally  surveyed,  and  under 
the  instructions  aforesaid,  it  is  hereby  desig- 
nated and  set  apart  to  the  Town  (now  City)  of 
St.  Louis,  for  the  support  of  schools  therein, 
in  conformity  with  the  second  section  of  the 
Act  of  Congress  approved  the  26th  of    May, 
1824,   entitled  'An  Act  supplementary   to    an 
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Act  paaa«d  on  the  13th  day  of  June,  I8I2,  en- 
titled 'An  Act  makine  further  provisions  for 
«ettling  the  claims  to  land  in  the  Territory  of 
Miasouri;'  the  said  piece  of  land  hereby  desig- 
nated and  set  apart  as  aforesaid,  is  situated 
-within  the  bounds  of  the  survey  directed  to  be 
made  by  the  first  section  of  the  Act  of  the  13th 
■of  June,  1812,  aforesaid,  so  as  to  include  the 
town  lota,  common  field  lots  and  commons  of 
the  Town  of  St.  Louis;  and  is  also  within  thv 
limits  of  the  said  Town  of  St.  Louis,  as  it  stood 
incorporated  on  the  13th  day  of  June,  1812; 
and  does  not,  together  with  all  other  land  des- 
ignated and  set  apart  to  the  Town  of  St.  Louis 
for  the  support  of  schools,  under  the  aforesaid 
second  section  of  the  Act  of  Congress  of  the 
S6th  of  May,  1824,  amount  to  one  twentieth  of 
the  whole  lands  included  in  the  general  sur- 
vey directed  to  be  made  of  said  Town  of  St. 
Louis,  by  the  aforesaid  first  section  of  the  Act 
of  Congress  of  the   13th  day  of  June,  1812; 
the  said  piece  of  land  was  not,  so  far  as  the 
records  of  the  oflice  show,  rightfully  owned  or 
claimed  by  any  private  individual  on  the  said 
13th  day  of  June,  1812;   nor  was  it  held  as 
common   belonging   to   the   said   town   of   St. 
Louis;    neither   has   it  been   reserved  by   the 
President  of  the  United   States   for  military 
purposes." 

Similar  certificates  are  found  in  the  record 
for  other  parcels  of  lands  assigned  to  the  use 
of  schools,  but  not  involved  in  controversy. 

When  Louisiana  was  acquired,  the  lands  in- 
cluded in  the  out  boundary  survey,  comprising 
St.  Louis,  its  fields  and  commons,  were  held 
by  imperfect  rights,  the  legal  title  being  vested 
in  the  United  States,  as  they  had  previously 
been  in  the  government  of  Spain.  As  this  gov- 
ernment could  not  be  sued  in  its  own  courts, 
nor  coerced  to  perfect  equitable  claims  and 
IS*]  rights,  claimants  *had  to  rely  on  its  jus- 
tice; and  as  Congress  had  the  full  and  sole  pow- 
er by  the  Constitution  to  dispose  of  the  public 
lands,  and  to  make  needful  rules  and  regula- 
tions for  that  purpose,  it  followed  that  those 
Tho  sought  titles  must  obtain  them  on  the 
terms  that  Congress  might  prescribe  j  and  more 
npecially  were  the  donations  made  by  the  Act 
of  1812,  to  promote  education,  regulated  by 
this  rule. 

By  the  Act  of  1812,  the  towns  acquired  tKe 
promise  of,  and  an  imperfect  title  to,  certain 
vacant  lands  that  might  be  found  to  exist 
within  an  out  boundary  surrey,  but  the  gov- 
cnunent  reserved  to  itself  the  power  to  make 
thii  survey,  and  the  Board  of  School  Directors 
was  therefore  compelled  to  remain  passive  un- 
til it  was  completed,  and  the  private  claims 
within  it  ascertained,  and  until  the  United 
States  designated  the  school  lands  compre- 
hended within  it. 

This  survey  was  completed  in  1840  by  the 
Snnreyor-Gencral,  and  in  1843  he  fulfilled  the 
dity  of  designating  the  school  lands,  whereby 
they  became  vested  in  the  authorities  of  Mis- 
souri. These  proceedings  exhatuted  the  pow- 
ers of  the  Surveyor-General  under  the  Acts  we 
hare  quoted;  and  whatever  controversies  may 
sow  arise,  in  reference  to  these  lands,  must  be 
rabject  to  judicial  cognizance. 

Onr  opinion  is,  that  the  school  lands  were  in 
the  eondition  of  Spanish  claims  after  confir- 
mation by  the  United  States,  without  having 
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established  and  conclusive  botlndanes  made  by 
public  authority,  and  which  claims  depended 
for  their  specific  identity  on  surveys  to  be  exe- 
cuted  by  the  government.  The  case  of  West  t. 
Cochran,  17  Iiow.  413,  lays  down  the  dividing 
line  between  the  executive  and  judicial  powers 
in  such  cases,  to  wit :  That  until  a  designation, 
accompanied  by  a  survey  or  description,  was 
made  by  the  Surveyor-General,  the  title  at- 
tached to  no  land,  nor  had  a  court  of  justioe 
jurisdiction  to  ascertain  its  boundaries. 

We  are  furthermore  of  opinion  that  the  certif- 
icate of  the  Surveyor-General,  above  set  forth, 
and  which  was  accepted  by  the  grantees,  is 
record  evidence  of  title,  by  the  recitals  in  which 
the  government  and  the  Board  of  School  Direc- 
tors are  mutually  bound  and  concluded.  And 
this  instrument,  declaring  that  the  land  pre- 
scribed was  reserved  for  the  support  of  schools, 
and  the  courts  of  justice  having  no  power  to 
revise  the  acts  of  the  Surveyor-General  under 
these  statutes,  as  respects  the  school  lands,  it 
is  not  open  to  them  to  inquire  whether  the 
lands  set  apart  were  or  were  not  lots  of  the 
description  referred  to  in  the  statutes.  The 
parties  interested  have  agreed  that  this  land 
was  a  school  lot,  and  here  the  matter  must  rest, 
unless  some  third  person  can  show  a  better  title, 
.^nd  the  plaintiff  in  error  insists  *that  he  ["26 
has  shown  a  better  one  by  the  production  of 
Duncan's  entry  covering  the  land.  It  was  al- 
lowed by  the  Register  and  Receiver  at  St.  Louis, 
May  2,  1836,  for  the  fractional  section  No.  20, 
by  virtue  of  a  pre-emption  claim  set  up  hy 
Duncan. 

Of  this  land,  the  designated  school  lot  claimed 
by  the  plaintiff  below  includes  S^'/v  >^^^- 

The  entry  was  contested,  and  was  brought 
to  the  consideration  of  the  Commissioner  of  the 
General  Land  OflTice,  and  upon  August  1,  1843, 
he  instructed  the  Register  and  Receiver  that 
only  8y','„  acres  was  vacant  at  that  spot;  the 
residue  of  the  35  ^Y,  acres  surveyed  as  fraction- 
al section  20,  had  been  located  on  private  claims; 
nor  was  there  evidence  that  any  part  of  the 
8,*„*{  acres  had  been  inhabited  as  required  by 
the  pre-emption  laws.  This  inquiry,  he  remarks 
was,  however,  unnecessary,  because  the  S,*,'* 
acres  had  been  reserved  for  the  support  of 
schools  in  the  town  of  St.  Louis  by  the  Act  of 
1812,  and  a  selection  of  said  land,  for  that  pur- 
pose, having  been  made  under  the  Act,  "it  can- 
not, therefore,  be  subject  to  the  operation  of  the 
subsequent  pre-emption  laws  of  1814  and  1816." 

He  further  declared:  "In  addition  to  the 
above  objection,  the  said  land  is  within  the  cor- 
porate limits  of  the  City  of  St.  Louis,  as  estab- 
lished in  1809,  and  if  not  so  reserved,  would 
not  have  been  subject  to  pre-emption  subse- 
quent to  that  time — the  principle  having  been 
early  settled  in  a  pre-emption  case  for  land 
within  the  limits  of  the  Town  of  Mobile,  that 
the  right  of  pre-emption,  designated  for  the 
benefit  of  agriculturists,  could  not  be  regarded 
as  applicable  to  residents  within  the  bounds  of 
an  incorporated  city  or  town."    For  the  fore- 

?;oing  reasons,  the  entry  of  fractional  section  26, 
or  35  iVv  acres,  was  canceled,  and  the  Register 
and  Receiver  were  ordered  to  refiud  the  pur- 
chase money. 

On  these  facts,  the  Circuit  Court  gave  to  the 
jury  the  following  charge: 
"The  court  is  asked  to  instruct  you,  that  the 
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claims  of  the  respective  parties  to  the  land  in 
controversy  must  depend  mainly  upon  the 
question  whether  the  land  was  reserved  for  the 
use  of  schools  by  the  Act  of  the  13th  of  June, 
1812.  In  this  view  the  court  concurs;  but  with- 
out advising  you  more  at  large  upon  that  sub- 
ject, as  requested,  gives  the  case  the  direction 
indicated  by  two  of  the  propositions  submitted, 
one  on  either  side,  designed  to  effect  a  com- 

5arison  between  the  titles  of  the  parties, 
'hese  are  as  follows: 

On  the  part  of  the  defendant,  that  the  pre- 
emption of  Robert  Duncan  conferred  a  valid 
claim  under  the  pre-emption  laws,  and  that  he, 
having  settled  upon  the  land  before  any  survey 
thereof  was  actually  made,  is  entitled  to  hold 
27*]  it,  and  that  the  persons  'deriving  title 
from  said  Duncan  have  a  title  superior  to  the 
plaintiffs.' 

On  the  other  hand,  it  is  insisted  that  the 
title  of  the  plaintiffs,  under  the  act  of  the  Sur- 
veyor-General, designating  and  setting  apart 
the  ground  in  controversy  to  the  plaintiffs,  is 
superior  to  the  title  of  the  defendant,  under  an 
entry  with  the  Register  and  Receiver  of  the 
Land  Office;'  and  of  this  opinion  is  the  court. 
The  jury  is  therefore  instructed,  that  upon  the 
titles  eidiibited  in  testimony  by  the  parties,  the 
plaintiff  is  entitled  to  recover. 

The  court  adds  that  the  defendant  has  the 
right  to  impeach  the  title  of  the  plaintiff,  the 
■ame  and  to  the  same  extent  as  if  the  entry  of 
Duncan,  under  which  he  claims,  had  not  been 
vacated  by  the  Commissioner  of  the  General 
Land  Office.  And  the  court  further  instructs 
the  jury,  that  no  evidence  has  been  adduced  on 
the  part  of  the  defendant  competent  to  invali- 
date or  overthrow  the  plaintiff's  title,  and 
therefore  the  jury  should  find  for  the  plaintiff." 

The  conflicting  titles  both  depend  on  Acts  of 
Congress,  and  are  submitted  to  this  court  on 
the  whole  record;  and  which  we  are  called  on 
to  compare  as  was  done  in  the  cases  of  Matth- 
ews v.  Zane,  4  Cranch,  382;  Ross  v.  Barland,  1 
Pet.  664,  and  Wilcox  v.  Jackson,  13  Pet.  509. 
This  follows  from  the  instruction  given,  which 
maintains  that  the  title  of  the  Board  of  Public 
Schools,  under  the  certificate  of  the  Surveyor- 
General,  setting  apart  the  land  in  dispute  to  the 
plaintiffs  below,  was  superior  to  the  defendants' 
title  under  Ducan's  entry  with  the  Register 
and  Receiver;  and  that,  therefore,  the  jury  was 
directed  to  find  for  the  plaintiff.  This  general 
instruction  raises  the  question,  whether  the 
land  was  subject  to  safe,  to  one  claiminj^  a 

{treference  of  entry  under  the  pre-emption 
aws. 

To  which  it  may  be  answered,  that  when  the 
Act  of  1812  dedicated  certain  lands  for  the 
purposes  of  education  to  the  use  of  the  Village 
of  St.  Louis,  and  the  Act  of  1831  vested  tbe 
title  to  these  lands  in  the  City,  such  lands  were 
appropriated,  and  not  subject  to  sale;  they 
were  beyond  the  reach  of  the  officers  of  the 
government,  nor  could  their  action  lawfully  ex- 
tend to  them,  with  the  exception  that  they, 
could  be  ascertained  and  designated  within  the 
power  reserved.  Nor  could  Duncan  be  heard 
to  say  that  he  did  not  know  that  this  parcel  of 
land  was  reserved.  The  same  excuse  might  be 
made,  and  with  a  much  greater  claim  to  justice 
and  propriety,  by  one  who  obtained  an  entry 
on  land  reserved  from  sale  for  military  pur- 


poses,  or  for  some  other  public  use,  by  the 
President;  the  fact  of  which  reservation  was 
hardly  known  beyond  the  general  and  local 
land  offices;  yet  such  entries  have  been  con- 
stantly set  aside  as  absolutely  void,  or  as 
•voidable,  by  the  Department  of  Public  ['28 
Lands.  The  case  of  Wilcox  v.  Jackson,  13  Pet. 
509,  was  an  instance  of  the  first  kind,  where  the 
entry  was  pronounced  as  absolutely  void,  it  be- 
ing in  the  notorious  limits  of  a  reservation  for 
military  purposes;  and  so  here  the  entry  of 
Duncan  was  within  the  notorious  limits  of  the 
City  of  St.  Louis,  according  to  the  record  of  in- 
corporation made  by  the  Court  of  Common  Pleas 
for  St.  Louis  County,  in  1809,  and  which  city 
limits  are  recognized  by  the  Department  of 
Public  Lands  and  by  tbe  out  boundary  survey, 
as  the  existing  limits  when  the  Act  of  1812  was 
passed. 

This  appears  from  the  documents  offered  in 
evidence,  on  which  the  instruction  to  the  jury 
was  founded.  We  therefore  concur  with  the 
views  expressed  by  the  state  courts  and  those 
of  the  Commissioner  of  the  General  Land  Of- 
fice, that  Duncan's  entry  was  invalid. 

As  this  concurrence  with  the  state  courts  is 
conclusive  of  the  controversy,  wc  do  not  deem 
it  necessary  to  examine  further  into  the  titles 
and  instructions  given  to  the  jury. 

It  is  proper  to  remark  that  we  are  here  deal- 
ing with  the  survey  (marked  X),  and  ascertain- 
ing its  effect  as  regards  the  lands  granted  and 
allotted  for  school  purposes,  and  are  not  to  be 
understood  as  having  expressed  any  opinion  on 
that  effect  of  this  out  boundary  survey  on  titles 
situated  beyond  it,  and  claimed  to  have  been 
confirmed  by  the  Act  of  1812,  on  which  were 
subject  to  be  identified  by  the  Recorder  al  Land 
Titles,  under  the  Act  of  1824. 

For  the  reasons  above  stated,  it  is  ordered 
that  the  judgment  of  the  Supreme  Court  of 
Missouri  be  affirmed. 

ATg  16  Mo.  553. 


EDWIN  C.  LITTLE  and  Oliver  Scoville.  App'ts, 

v. 

LEVI  W.  HALL,  Anthony  Gould,  David  Banks, 

William  Gould,  and  David  Banks,  Jr. 

(See  S.  C.  18  How.  165-172.) 

Copyright— contract   with   reporter — not   good 
beyond  his  term  of  office. 

Comstock  was  appointed  reporter  of  Court  of 
Appeals  in  1847,  ana  In  April,  1850,  plaintiffs  made 
contract  with  bim,  and  tbe  Comptroller  and  Secre- 
tary of  State,  that  plalntlSa  should  have  the  pub- 
lication for  five  years  of  the  drclsloos  of  that  court, 
and  the  exclniive  benefit  of  the  copyright,  ani. 
that  Instrument  was  declared  to  be  an  assignment 
of  the  copyright. 

Comstock's  term  of  offlce  expired  Dec.  27,  1830. 
and  bta  successor,  Selden,  was  Immediately  ap. 
pointed  to  succeed  him,  who  consented  that  Corn- 
stock  should  publish  another  volume  from  opinions 
be  had  and  from  those  delivered  during  tbe  firat 
term  of  Selden's  office. 

Comstock  sold  the  copyrlebt  to  defendants,  who 

§uMished  It.  On  bill  filed  by  plaintiffs,  to  enjoin 
efpndants  from  selllnz  their  edition :  held  that 
under  the  changed  relation  of  tbe  parties,  the 
plaiDtlSs  were  not  tbe  legal  owners  of  tbe  manu- 
script within  tbe  copyright  law. 

Note. — Conditions  and  extent  of  copyright — a«« 
note,  36  L.  ad.  U.  8.  614. 

18  How. 
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Whaterer  obligation  under  tbo  contract  rxlsta 
against  Comatock,  It  la  for  failure  to  furnish  the 
nunoscrlpt  to  the  plaintiffs,  and  of  such  a  caae  tbls 
court  bas  no  juriadletlon. 

Aisued  Jan.  8  ud  9,  1866.     Decided  Jan.  24, 
18S6. 

THE  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  the  State  of  New  York,  by  appel- 
lants, to  enjoin  the  defendants  from  publishing 
and  selling  the  fourth  volume  of  Comstock's 
reports. 

The  Circuit  Court  having  dismissed  the  bill 
with  costs,  the  plaintifTs  took  an  appeal  to  this 
court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

.Messrs.  William  H.  Seward  and  B.  H.  6il- 
lett,  for  appellants : 

1.  Comstock,  by  accepting  the  ofTice  of  State 
Reporter  and  acting  under  it,  and  by  uniting 
with  the  Secretary  of  State  and  Comptroller 
in  the  contract  with  the  appellants,  of  April 
20,  I8S0,  must  be  deemed  to  have  accepted  the 
terms  and  conditions  of  the  Act  of  April  II, 
1848,  and  of  April  9,  1850.  Those  statutes 
operated,  by  reason  of  such  acquiescence  on 
his  part,  to  vest  in  the  State  of  New  York  all 
the  interest  and  right  which  he  might  have  as 
author  in  any  reports  of  decisions  of  the  Court 
of  Appeals  which  should  be  prepared  by  him 
as  reporter;  and  the  State  became  the  alwolute 
owner  thereof. 

Comstock,  as  such  author,  could  transfer 
whatever  right  or  interest  he  had  to  the  State 
or  to  any  other  person.  Whatever  an  author 
can  rightfully  own  under  the  copyright  laws, 
he  can  lawfully  assign  either  before  or  after 
the  works  are  written  or  produced,  and  the 
State  could  take  from  Comstock  such  an  as- 
signment. 

The  matter  prepared  by  the  reporter,  by  op- 
eration of  his  acceptance  of  the  office  of  report- 
er under  the  Statute,  became  the  property  of 
the  State.  The  contract  is  explicit  on  this 
point. 

2.  By  the  contract  made  by  the  State  Re- 
porter, the  Secretary  of  State  and  the  Comp- 
troller, on  behalf  of  the  State,  with  the  appel- 
lants, the  interest  of  the  State  in  all  matter 
constituting  the  reports  to  be  made  by  Com- 
stock as  reporter,  was  equitably  and  legally 
vested  in  the  appellants,  for  the  purpose  of  be- 
ing published  exclusively  by  them  during  the 
term   specified   in  the   contract. 

The  contract  does  not  purport  to  g^ve  an  ex- 
clusive right  to  the  appellants  to  publish  the 
decisions  and  opinions  of  the  judges  of  the 
Court  of  Appeals.  But  it  expressly  vests  in 
them  the  exclusive  benefit  of  the  copyright  to 
be  taken  out  in  behalf  of  the  State  of  the  notes, 
references  and  other  matter  furnished  by  the 
reporter,  connected  with  the  decisions.  And 
the  appellants,  by  the  operation  of  the  con- 
tract and  the  laws  of  the  State  under  which  it 
was  made,  became  the  legal  assignees  and  pro- 
prietors of  thn  manuscript  matter  prepared  by 
Comstock  as  State  Reporter,  under  the  9th  sec- 
tion of  the  Law  of  Congress  of  1831,  which 
right  was  exclusive  of  all  others  during  the 
continuance  of  the  contract. 

3.  Volume  IV.  of  Comstock's  reports  was 
covered  by  the  contract  and  was  subject  to  the 
15  h.  ed. 


exclusive  right  of  the  appellants  to  the  manu- 
script matter  prepared  by  the  reporter. 

Here  the  controversy  between  the  parties 
opens. 

While  the  appellants  insist  that  the  matter 
in  this  volume,  which  is  the  subject  of  the 
copyright,  was  prepared  officially  by  Comstock 
as  reporter,  the  respondents  insist  that  he  pre- 
pared it  as  a  private  person,  and  that  it  belonged 
to  him  in  his  individual  right  as  an  author. 

Comstock  received  the  materials  for  the  prep- 
aration of  the  volume  in  question  from  the 
State  by  virtue  of  his  office  as  State  Reporter, 
while  in  that  office  and  subject  to  the  operation 
of  the  contract. 

What  he  thus  received,  as  agent  and  bailee 
of  the  appellants,  he  had  no  right  to  apply  to 
any  other  use  than  that  of  his  principals. 

The  expiration  of  Comstock's  term  of  office 
did  not  alter  his  liability  in  this  respect.  True, 
he  could  not  be  required  to  prepare  the  deci- 
sions for  publication ;  but  if  he  did  not  do  this, 
he  must  hold  the  materials  subject  to  the  order 
of  his  successor:  or  if  he  did  use  them,  then 
the  materials  and  additional  matter  being  in- 
corporated together,  and  so  prepared  according 
to  the  contract,  must  pass  the  appellants. 

Had  Comstock  died  during  his  term  of  office, 
the  tnut  and  bailment  would  have  remained 
attached  to  the  materials  in  the  hands  of  his 
executors.  A  trust  would  have  resulted  to 
the  State  and  a  right  of  action  legal,  or  equita- 
ble, to  the  appellants. 

2.  Fonb.  118. 

As  Comstock  had  received  an  equivalent  In 
advance  for  the  labor  to  be  'performed  for  the 
appellants  under  the  contract,  either  the  labor 
must  be  done  for  their  benefit  or  not  at  all. 

In  point  of  fact,  he  received  these  specified 
materials  as  a  trustee  and  bailee,  and  he  must 
be  held  to  the  obligations  they  created. 

Hill  on  Trustees,  172-282,  609;  2  Vcs.  498; 
Taylor  v.  Plummer,  3  Maule  &  S.  582,  567, 
574;  Adair  v.  Shaw,  1  Sch.  &  Lef.  262;  Story 
Eq.  Jur.  sec.  533,  etc.  1257,  1258,  1261;  Kane 
v.  Bloodgood,  7  Johns.  Ch.  110. 

Here  it  is  held  that  every  deposit  is  a  trust 
and  the  party  receiving  it  a  trustee.    So  the 

Srinciple  adopted  in  the  case  of  a  tenant,  that 
e  cannot  deny  the  title  of  his  landlord  so  long 
as  he  retains  possession,  is  founded  on  the  per- 
sonal contract  of  tenancy  itself. 

Phelan  v.  Kelly,  25  Wend.  392;  Massey  v. 
Davies,  2  Ves.  Jr.  318,  320;  East  India  Co.  v. 
Hinchman,  1  Ves.  Jr.  289. 

The  expiration  of  Comstock's  term  of  office 
as  reporter  without  having  executed  his  trust, 
does  not  change  the  rights  of  the  State  or  of 
the  appellants.  When  his  office  expired,  they 
had  no  right  to  require  him  to  execute  it;  but 
they  had  a  right  to  require  his  successor  to  do 
so;  and  for  tnat  purpose  to  require  Comstock 
to  surrender  the  materials  to  his  successor. 

The  appellants  were  entitled  by  their  con- 
tract to  print  all  the  official  reports  of  the 
State  Reporter  during  the  specified  term.  It 
was  a  part  of  the  contract  that  the  reports 
should  ie  furnished  them  for  that  purpose;  and 
it  was  immaterial  to  them  whether  they  were 
furnished  by  Mr.  Comstock  or  Mr.  Selden. 

The  work  done  by  Comstock  after  the  expi- 
ration of  his  term  of  office,  on  the  legal  princi- 
ple of  relation,  connects  itself  with  his  previous 
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Assumption  while  in  office,  to  prepare  and  pub- 
lish Volnme  IV;  and  all  the  worlc  and  lalmr 
done  after  as  well  as  before  the  expiration  of 
his  term  of  oiHce,  constitute  but  one  act,  and 
relate  l>aek  to  the  original  undertaking. 

Tomlins'  Law  Diet.,  "Relation";  Burns'  Law 
Diet.,  "Relation";  Hawkins  t.  Kemp,  3  East, 
411,   429;    Havergill   y.   Rare,   Cro.   Jac.   512. 

A  sheriff  who  after  levy  goes  out  of  office, 
is  authorized  to  sell  and  complete  what  he  has 
begun. 

Wood  V.  Colvin,  6  Hill,  228. 

His  term  of  ofSce  is  extended  for  that  pur- 
pose; and  having  begun  the  performance  of  his 
duty,  he  must  finish  it. 

Mason  t.  Sudam,  2  Johns.  Ch.  172. 

One  exercising  an  office,  even  without  authori- 
ty, obliges  himself  to  discharge  the  duties  an- 
nexed to  it,  and  is  estopped  from  denying  that 
he  is  such  officer. 

Com.  Dig.  Office,  E.  A;  Ld.  Kenyon  in  6  T. 
R.  607,  623. 

Comstock  having  received  these  materials 
under  the  law,  for  a  specific  purpose,  defined  by 
law  and  assented  to  by  himself,  whatever  he 
did  upon  or  with  the  materials,  is  to  be  deemed 
as  done  under  the  law,  and  for  that  purpose; 
and  he  is  estopped  from  denying  it. 

Wood  V.  Livingston,  11  Johns.  36;  Dezell  t. 
Odell,  3  Hill.  215. 

The  materials  for  the  4th  volume  of  Com- 
stock's  reports  belong  to  the  State.  By  expend- 
ing his  individual  labor  upon  them,  Comstock 
has  confused  the  property  and  dedicated  his 
labor  to  the  owner  of  the  materials. 

Silsbury  B.  McCoon,  3  Const.  370;  Story's 
Eq.  Jur.  sec.  042. 

4.  It  is  in  evidence  that  Mr.  Comstock  has 
commenced,  and  still  has  pending,  an  action 
to  establish  his  right  to  the  office  of  state  re- 
porter at  this  tiihe.  This  claim  of  continuance 
in  office  is  utterly  inconsistent  with  the  posi- 
tion of  individual  and  private  right  in  regard 
to  Vol.  IV.,  set  up  by  respondents,  and  is  con- 
elusive  against  him  and  them,  that  Vol.  IV., 
was  prepared  by  him  as  state  reporter,  subject 
to  the  operation  of  the  contract. 

Lord  Cliancellor,  2  Ves.  Jr.  606;  1  Swanston, 
note  A,  381;  Com.  Dig.  Election,  C.  1. 

6.  There  is  no  proof  of  acquiescence  by  the 
appellants  in  the  claim  of  Mr.  Comstock,  by 
which  he  was  misled  and  induced  to  incur  ex- 
pense. 

It  wns  not  necessary  that  the  appellants 
should  apprise  the  respondents  of  their  claim 
to  Vol.  IV.  He  was  officially  and  personally  a 
party. 

Mr.  S.  O.  Haven,  for  appellees: 

1.  There  is  no  question  of  copyright  or  of 
property  in  manuscripts  involved  in  the  case, 
and  the  plaintilT's  claim  does  not  fall  within  the 
provisions  of  any  of  the  Acts  of  Congress,  and 
this  is  fatal  to  this  case. 

The  plaintiffs  not  being  the  "author,"  must 
ileduce  from  a  legal  right  and  title  to  the  book 
or  maniigcript,  or  they  cannot  sustain  their  bill 
in  the  federal  courts.  The  opinion  of  the  Cir- 
cuit Court  proceeds  very  much  on  this  ground. 

See,  also.  Laws  of  U.  8.  2  Sess.  21  Cong. 
1831,  p.  11,  see.  1,  0;  2  Kent's  Com.  6th  ed. 
379;  Clarke  v.  Price,  2  Wils.  Ch.  167;  Jollie  t. 
Jaques,  1  Blatchf.  618,  627. 
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2.  The  strongest  statement  of  the  plaintiffs' 
case  is  to  allege  that  the  notes,  references  and 
manuscript  matter  composed  by  Mr.  Comstock. 
and  contained  in  the  book  in  question,  fall 
within  the  purview  of  their  contract  for  the 
publication  of  the  state  reports,  1m  be  com- 
posed bv  the  state  reporter.  The  plaintilla, 
luder  their  contract  with  the  state  offieeie, 
could  not  have  any  interest  in  the  labors  nf 
Mr.  Comstock  or  anyone  else,  as  a  private  lu- 
porter. 

3.  At  the  time  of  the  contract,  no  part  at 
the  work  was  composed.  The  agreement,  there- 
fore, was  simply  executory,  aiM  could  vest  ni 
title  or  actual  property  in  that  which  had  nj 
ezistenee.  An  executory  agreement  is  not  • 
sale  and  the  agreement  is  in  its  nature  execu- 
tory where  the  article  has  no  existence,  but  is 
to  be  produced  by  labor.  It  is  a  mere  contract 
for  labor. 

Blackburn  on  Sales,  120,  122,  126,  146;  At- 
kinson V.  Bell,  8  Bam.  &  C.  277;  Mucklo<r  t. 
Mangles,  1  Taunt.  318;  Hague  v.  Porter,  S 
Hill,  141 ;  2  Kent's  Com.  468,  460;  i  Bouvier's 
Law  Die.  485. 

4.  But  the  case  is  not  such  as  has  been  thus 
far  assumed.  In  fact,  'Mr.  Comstock  was  not 
in  the  service  of  the  State.  Mr.  Comstock  at 
no  period  of  his  labors  on  this  book  pretended 
to  be  acting  for  the  State  or  the  plaintiffs. 

6.  Neither  the  State  nor  its  vendees  can  have 
any  property  in,  or  exclusive  right  to  publish 
the  decisions  of  the  Court  of  Appeals.  Upon 
general  principles,  no  person  can  have  prop- 
erty in  judicial  decisions.  Mr.  Comstock,  like 
any  other  citizen,  was  free  to  publish  any  and 
all  of  these  decisions. 

Constitution  of  N.  Y.  art.  6,  sec.  22;  Statute 
of  1850,  p.  479,  Par.  3;  Wheaton  v.  Peters,  8 
Pet.  501. 

6.  The  office  of  reporter  does  not  admit  of  • 
plurality  of  incumbents.  Mr.  Selden  being  in 
the  office  under  color  of  a  lawful  appointment, 
was  reporter  de  facto,  and  his  acts  being  valid 
a«  concerns  the  public,  the  office  was  fuU. 

People  V.  Stevens,  6  Hill,  016;  Greenleaf  v. 
Low,  4-  Den.  108;  Leonard  v.  Barker,  5  Denio, 
220. 

7.  The  position  that  the  reporter,  who  ia 
compensated  by  an  annual  salary,  is  liable  on 
going  out  of  office  to  prepare  reports  of  the  de- 
cisions then  made,  is  quite  untenable. 

Richards  v.  Porter,  7  Johns.  137;  Mason  ▼. 
Suydam,  2  Johns.  Ch.  180. 

8.  The  doctrine  of  relation  has  no  applica- 
tion to  this  case.  It  is  never  applied  when  H 
works  wrong  or  injustice. 

Butler  and  Baker's  case  3  Co.  35,  ch.  36,  A; 
Frost  V.  Beekman,  1  Johns.  Ch.  297. 

0.  The  complainants  are  equitably  estopped 
from  claiming  the  relief  asked  for  in  their  bill. 
They  had  notice  from  Mr.  Comstock  of  his 
intention  to  prepare  and  publish  the  claim  in 
question.  They  acquiesced  in  this  until  the 
volume  has  been  published,  and  now  commence 
a  republication  of  it.  This  amounts  to  a 
waiver  of  their  right,  if  any  they  had. 

10.  This  court,  in  copyright  cases,  proceeds 
"according  to  the  course  and  principles  of 
courts  of  equity,"  and  by  those  principles  it  ia 
well  established,  that  where  a  party  having  a 
right  to  a  particular  subject  matter  standi  by 
and  see*  another  expend  money,  labor  or  nfhpr 
^  IB  How. 
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valuable  thing  upon  that  subject,  without  as- 
•eiting  his  claim,  he  is  deemed  to  waive  the 
right  and  cannot  afterwards  set  it  up.  The 
waiver  may  be  manifested  by  language  or  con- 
-dnet  or  by  preserving  silence,  when  good  faith 
requires  the  party  to  speak. 

Qui  tacet  eonsentire  videtur,  Act  of  Congress, 
1810;  3  Story's  Stat.  719. 

Wendell  v.  Van  Rensselter,  1  Johns,  Ch.  344, 
345;  Storrs  v.  Barker,  6  Johns.  Ch.  166;  Townr. 
Needham,  3  Paige,  645,  555;  L'Amoureaux  t. 
Vischer,  2  K.  Y.  278;  Saunders  t.  Smith,  3 
Myl.  &  C.  711,  732,  733. 

Immediately  after  Mr.  Comstock  surrendered 
the  office  of  reporter,  he  informed  the  com- 
plainant that  he  was  about  to  prepare  a  vol- 
ume of  reports  for  his  own  benefit  as  a  private 
reporter.  The  Complainants  acquiesced  in  this 
and  made  a  conditional  agreement  with  Com- 
stock for  the  copyright. 

6  Hill,  534;  Story  on  Agency,  sees.  135,  136, 
137;  Thallhimer  ▼.  Brinckerhoff,  4  Wend.  394; 
Annesley  t.  Simeon,  4  Madd.  390;  Hazard  ▼. 
Lane,  3  Men  v.  285;  Southey  v.  Sherwood,  2 
Uerir.  437;  Macklin  v.  Richardson,  2  Amb.  604. 


Mr.  Justice  McLean  delivered  the  opinion  of 
the  court : 

This  is  an  appeal  from  the  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  North- 
em  District  of  New  York. 

A  want  of  jurisdiction  to  sustain  this  appeal 
was  alleged  by  counsel,  as  it  does  not  appear 
from  the  record  that  the  amount  in  controversy 
exceeds  the  sum  of  $2,000;  but  this  objection 
was  obviated  by  an  affidavit,  which  stated  that 
the  amount  claimed  by  the  plaintiffs  exceeds 
that  sum. 

This  bill  was  filed  under  the  copyriji^ht  Act, 
to  enjoin  the  defendants  from  publishing  and 
selling  the  foiu-th  volume  of  Comstock's  Re- 
ports. 

The  plaintiffs,  who  are  publishers  and  book- 
sellers at  Albany,  New  York,  represent  that  on 
the  20th  of  April,  1850,  they  entered  into  an 
agreement  with  Washington  Hunt,  Comptrol- 
ler, Christopher  Morgan,  Secretary,  and  George 
f.  Comstock,  Reporter,  of  the  State  of  New 
York,  as  required  by  statute,  that  they  should 
have  the  publication,  for  the  term  of  five  years, 
of  the  decisions  of  the  Court  of  Appeals,  and 
the  exclusive  benefit  of  the  copyright,  to  be 
taken  out  in  behalf  of  the  State,  of  the  notes, 
references,  and  other  matter  furnished  by  the 
reporter,  connected  with  said  decisions;  and 
that  instnunent  was  declared  to  be  an  assign- 
ment and  transfer  of  the  copyright  of  the  mat- 
ter so  published,  which  should  consist  of  vol- 
umes of  not  less  than  five  hundred  pages  each. 

On  the  27th  of  December,  1847,  George  F. 
Comstock  was  appointed  State  Reporter  for 
three  years,  and  until  his  successor  was  ap- 
pointed and  qualified,  at  a  salary  of  $2,000  per 
annum.  He  was  to  have,  under  the  law,  no  in- 
terrst  in  the  reports,  but  the  copyright  of  his 
notes,  references  and  abstracts  of  arguments, 
was  to  be  taken  in  the  name  of  the  Secretary  of 
State,  for  the  benefit  of  the  people  of  New 
York.  The  law  forbids  the  reporter  and  all 
other  persons  from  acquiring  a  copyright  in  the 
reports,  but  declared  they  might  be  republished 
by  any  person. 
IS  L.  ed. 


Mr.  Comstock's  term  of  office  expired  on  the 
27th  of  December,  "ISSO,  and  his  sue-  [*i10 
cessor,  Henry  R.  Selden,  Esq.,  was  appointed  to 
succeed  him  on  the  17th  of  January,  1851.  Mr. 
Comstock  questioned  the  validity  of  his  ap- 
pointment, and  the  matter  was  referred  to  the 
judges  of  the  Court  of  Appeals,  then  in  session 
at  Albany,  who  decided  that  Mr.  Selden  was 
duly  appointed.  He  took  the  oath  on  the  2l8t 
of  January,  1851,  and  immediately  entered  up- 
on the  duties  of  his  ofTice. 

Mr.  Comstock  published  three  volumes  of 
his  reports;  and  having  in  his  hands,  at  the 
expiration  of  his  office,  opinions  of  the  court  to 
make  half  or  mora  of  another  volume,  on  the 
suggestion  of  the  judges,  and  with  the  consent 
of  Mr.  Selden,  the  opinions  of  the  January 
Term  were  delivered  to  him,  that  he  might 
complete  his  fourth  volume.  At  the  time  of 
this  arrangement,  he  had  m'ade  no  preparation, 
by  notes,  etc.,  for  this  volume,  and  did  not  com- 
mence the  work  until  some  months  afterward. 

After  he  had  made  considerable  advance  in 
the  preparation  of  this  volume,  he  invited  pro- 
posals for  the  purchase  of  the  copyright;  and 
although  the  plaintiffs,  in  conversation  with 
him,  said  they  would  give  as  much  as  any  other 
persons,  yet  they  made  no  proposal,  as  they 
were  apprehensive  it  might  affect  the  contract 
for  the  publication  of  the  reports,  as  above 
slated.  The  defendants  purchased  the  copy- 
right, for  which  they  paid  $2,500.  At  a  large 
expense,  they  prepared  stereotypes  for  the 
work  and  printed  it. 

The  plaintiffs,  so  soon  as  the  volume  was 
published,  commenced  a  republication  of  it,  and 
filed  this  bill  to  enjoin  the  defendants  from 
soiling  their  edition.  Previous  to  the  publica- 
tion of  the  third  volume  of  Comstock's  Re- 
ports, the  Secretary  of  State  had  the  copyright 
of  the  head  notes,  references,  etc.,  entered  by 
the  Clerk  of  the  District  Court  of  the  United 
States,  for  the  benefit  of  the  State;  and  the 
complainants  had  a  similar  entry  made,  to  se- 
cure the  copyright  of  the  State  of  the  fourth 
volume.  This  was  not  done  by  the  Secretary  of 
State,  as  the  law  directed,  and  it  seems  it  was 
not  sanctioned  by  him,  as  he  was  doubtful 
whether  he  had  the  power  to  do  so. 

The  0th  section'  of  the  Copyright  Act  of  the 
3d  of  February,  1831,  provides  "that  anyone 
who  shall  print  or  publish  any  manuscript 
whatever  without  the  consent  of  the  author  or 
legal  proprietor  first  obtained  as  aforesaid," 
"shall  be  liable  to  suffer  and  pay  to  the  author 
or  proprietor  all  damages  occasioned  by  such 
injury,"  etc. 

At  common  law,  an  author  has  a  right  to  his 
unpublished  manuscripts  the  same  as  to  any 
other  property  he  may  possess,  and  this  Stat- 
ute gives  him  a  remedy  by  injunction  to  pro- 
tect  this  right. 

•A  formal  transfer  of  the  copyright  ['l?! 
by  the  supplementary  Act  of  the  30th  June, 
1834,  is  required  to  be  proved  and  recorded  as 
deeds  for  the  conveyance  of  land,  and  such 
record  operates  as  notice. 

After  the  expiration  of  his  official  term,  Corn- 
stock  did  not  and  could  not  act  as  reporter. 
His  successor  having  been  appointed  and 
qualified,  discharged  the  duties  of  the  office 
and  received  the  salary.  As  many  of  the 
opinions  of  the  court  were  in  the  hands  of  Com- 
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stock  when  his  office  expired,  it  might  have 
l>een  made  a  question  whether  he  could  not 
publish  the  fourth  volume  as  reporter.  This 
would  have  given  to  the  State  a  continuous  re- 
port of  the  decisions  of  the  Court  of  Appeals, 
as  the  law  contemplated,  with  the  copyrights 
of  the  notes,  etc.,  secured  for  the  benefit  of  the 
people  of  the  State.  If  the  opinions  of  the 
court  came  into  his  hands  during  hia  continu- 
ance in  office,  there  would  seem  to  l>e  no  im- 
propriety in  his  publishing  them,  as  filling  up 
the  measure  of  his  term. 

But  it  seems  a  different  view  was  taken  by 
the  late  reporter.  As  his  term  of  office  had  ex- 
pired, he  was  unwilling  to  publish  the  fourth 
volume  without  compensation  for  his  labor. 
This  changed  his  relations  with  the  plaintiffs, 
as  tliat  contract  was  made  as  reporter,  and  on 
the  supposition  that  he  would  be  continued  in 
that  office.  Under  that  contract,  the  complain- 
ants had  the  advantage  of  publishing  the  re- 
ports for  the  price  stipulated,  but  anyone  was 
at  lil)erty  to  republish  them. 

The  fourth  volume  was  published  by  Mr. 
Comstock  as  an  individual,  he  having  secured 
to  himself  the  copyright.  This  probably  in- 
sured to  the  purchaser  of  the  right  the  re- 
publication of  the  work  for  the  term  of  twenty- 
eight  years.  Under  the  agreements  made  with 
the  plaintiffs,  they  had  only  the  profit  of  their 
contract. 

Whether  the  plaintiffs  may  not  have  a  reme- 
dy on  their  contract  with  Mr.  Comstock  in  the 
local  tribunals  of  the  state,  is  not  a  question 
before  us.  Our  only  inquiry  is,  whether  any 
relief  can  be  given  by  this  court  under  the 
Copyright  Act.  Where  a  case  arises  under 
that  Act,  we  have  jurisdiction,  though  both 
the  parties,  as  in  this  case,  are  citizens  of  the 
same  state.  But  if  the  Act  do  not  ^ive  the 
remedy  sought,  we  can  only  take  jurisdiction 
on  the  ground  that  the  controversy  is  between 
citizens  of  different  states. 

Were  the  plaintiffs  the  legal  proprietors  of 
the  manuscript  from  which  the  fourth  volume 
of  Comstock's  Reports  was  published!  The 
plaintiffs  rely  upon  their  contract  with  the 
Comptroller,  the  Secretary  of  State,  and  Mr. 
Comstock,  the  reporter.  In  that  contract  it  is 
said,  "this  instriunent  is  declared  to  be  an 
172*]  'assignment  and  transfer  of  the  copy- 
right of  the  matter  so  published  to  the  parties 
of  the  second  part." 

This  contract  was  made  with  Mr.  Comstock 
a*  reporter,  and  the  plaintiffs  agreed  to  publish 
the  work  in  volumes  containing  five  hundred 
pages  each,  to  have  them  well  bound  in  calf, 
the  types,  paper,  and  the  entire  execution,  to 
be  equal  to  Denio's  Reports;  the  work  to  be 
done  under  the  superintendence  of  the  reporter ; 
copies  to  be  furnished  to  certain  officers  of  the 
State,  and  the  publishers  were  to  keep  the  vol- 
umes for  sale  at  $2.50  per  copy;  and  in  all 
things  they  were  bound  to  comply  with  the 
statutes  of  the  State. 

Comstock  could  not  have  published  the  work 
as  a  reporter  without  the  consent  of  the  Court 
of  Appeals,  and  also  the  Secretary  of  State, 
who  was  required  to  secure  the  copyright  to 
the  State;  and  for  his  labor  in  preparing  the 
notes,  references,  etc,  and  superintending  the 
printing,  he  could  have  received  no  compensa- 
tion. 

ssa 


Without  saying  what  effect  might  have  been 
given  to  the  contract,  had  the  relation  of  the 
parties  remained  unchanged,  we  are  unable  to 
say,  as  the  case  now  stands  .before  us,  that  the 
plaintiffs  were  the  legal  owners  of  the  manu- 
script within  the  copyright  law.  The  contract 
was  made  by  Comstock  as  reporter,  whose  du- 
ties were  regulated  by  law;  and  the  obligations 
of  the  complainants  as  publishers  were  embod- 
ied in  the  contract,  and  were  incompatible  with 
any  publication  on  private  account. 

The  entire  labor  of  the  work  was  performed 
by  Comstock,  not  as  a  reporter,  but  on  his  own 
account.  It  is,  we  think,  not  a  case  for  a  spe- 
cific execution  of  the  contract;  and  in  effect 
that  is  the  object  of  the  bill.  This  result  bos 
not  been  brought  about  by  the  acts  of  Com- 
stoclc.  He  may  have  been  imprudent  in  ex- 
tending his  contract  unconditionally  beyond 
the  term  of  his  office.  But  in  doing  so  he'  has 
an  apology,  if  not  an  excuse,  by  being  associ- 
ated in  making  the  contract  with  two  high 
functionaries  of  the  State.  Under  the  changed 
relation  of  the  parties,  the  plaintiffs  cannot 
be  considered  as  legal  owners  of  the  manuscript 
for  the  purposes  of  the  contract  under  the  copy- 
right law. 

Whatever  obligation  may  arise  from  the 
contract,  under  the  circumstances,  as  against 
Comstock,  must  be  founded  on  his  failure  to 
furnish  the  manuscripts  to  the  plaintiffs,  and  of 
such  a  case  we  can  take  no  jurisdiction  as  be- 
tween the  parties  on  the  record. 

The  decree  of  the  Circuit  Court  is  affirmed. 


JOHN    B.    CRAIOHEAD    et    al.,    AppellanU, 

V. 

JOSEPH    E.    and    ALEXANDER    WILSON. 

(See  S.  C.  18  How.  109-202.) 

Appeal,  decree  must  be  final — not  final,  if  de- 
pendent on  master's  report.  ^ 

To  antbortie  an  appeal  the  decree  ^nst  b«  final 
In  all  matters  within  the  pIpadlsRa,  ro>that  an  af- 
flnnnnoe  of  the  decree  will  end  the  suit. 
i^  Where  the  baslH  of  the  decree,  embracing  tbe 
equities  In  the  bill,  la  found,  but  tbe  distrlbiilion 
aniont;  the  parties  In  Interest  depends  upon  facts 
to  be  reported  by  the  master,  until  the  court  shall 
have  acted  upon  his  report  and  sanctioned  It.  tbe 
decree  Is  not  final. 


Argued  Jan.  22  and  23,  1856. 
1856. 


Decided  Jan.  24, 


THE  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  by  the  appellees,  to  es- 
tablish the  rights  claimed  by  them  as  heirs  of 
Joseph  and  Lavinia  Irwin,  deceased. 

The  decree  of  the  Circuit  Court  ascertained 
the  heirship  of  the  claimants,  and  their  relative 
rights  in  the  succession,  and  referred  the  mat- 
ter to  a  special  master  for  an  accounting. 
From  this  decree  the  defendants  have  appealed 
to  this  court.  A  further  statement  of  the  case 
appears  in  the  opinion  of  the  court. 

Messrs.  Miles  Taylor,  Wm.  B.  Robertson  and 
Zenon  Labauve  for  appellants. 

Messrs.  J.  P.  Benjamin  and  Lonis  Janin  for 
appellees. 


Note. — What  Is   "final   dpcree"  or  jndirment   of 

state    or    ollipr    court,    from    which    apiieo)     lips. 

See  note  to  Gibbons  v.  Ogden,  5  L.  ed.  V.  S.  302. 

^  18  How. 

Digitized  by  VjOOQlC 


1855. 


Cbaioread  v.  Wiuor. 


109-202 


100*]  *Mr.  Justice  McLccii  delivered  the 
opinion  of  the  court : 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana. 

During  the  opening  argument  of  this  case, 
doubts  were  suggested  whether  the  decree  of 
the  Circuit  Court  was  final  within  the  Act  of 
Congress,  and  the  attention  of  the  court  was 
directed  to  that  question. 

The  complainants  filed  their  bill  in  the  Cir- 
cuit Court,  claiming  as  heirs  a  part  of  the  prop- 
erty of  Joseph  and  lAvinia  Erwin,  deceased. 
Erwin  died  in  1820,  in  the  parish  of  Iberville, 
having  made  his  will  in  1828.  His  property, 
real  and  personal,  was  much  embarrassed;  the 
persons  claiming  an  interest  in  the  succession 
were  numerous;  and  from  the  loose  manner  in 
which  the  property  was  managed  by  the  tes- 
tator in  his  lifetime,  and  by  those  who  succeed- 
ed him,  great  difficulty  was  found  in  the  dis- 
tribution of  the  estate. 

The  Circuit  Court,  having  ascertained  the 
heirship  of  the  claimants  and  their  relative 
rights  in  the  succession,  referred  the  matter  to 
a  special  master,  "to  ^ke^an  account  of  the 
SDccessions  of  the  said  Joseph  Erwin,  Sr., 
Joseph  Erwin,  Jr.,  and  lAvinia  Erwin,  in  so 
far  as  it  may  be  necessary  to  state  the  ac- 
counts between  the  plaintiffs  and  the  heirs  at 
law,  defendants  in  this  suit,  to  ascertain  the 
property  in  kind  that  remains  in  the  possession 
and  control  of  either  of  the  defendants,  except 
Adams  and  Whiteall,  as  aforesaid — what  has 
been  sold,  and  the  prices  of  the  same  and  the 
profits  thereof:  and  he  will  report  all  the  in- 
cumbrances that  have  Been  discharged  by  cither 
of  the  defendants  on  the  same,  and  make  to 
them  all  just  allowances  for  payments,  and 
permanent  and  useful  improvements  and 
just  expenses,  and  to  ascertain  what  may  be 
due  to  the  said  plaintilTs  from  either  defend- 
ant; and  the  said  master  may  make  a  special 
report  of  any  matters  that  may  be  requisite  to 
a  full  adjustment  of  the  questions  in  the  cause. 

By  the  22d  section  of  the  Judiciary  Act  of 
1789,  it  is  provided,  that  final  decrees  of  the 
Circuit  Court,  where  the  amount  in  contro- 
versy exceeds  $2,000,  may  be  brought  before 
this  court  by  an  appeal.  The  law  intended  that 
one  appeal  should  settle  the  matter  in  contro- 
versy between  the  parties;  and  this  would  bo 
the  result  in  all  cases  where  the  appeal  is  taken 
on  a  final  decree,  unless  it  should  be  reversed 
or  modified  by  this  court. 

The  cases  are  numerous  which  have  been  dis- 
missed on  the  ground  that  the  appeals  were 
taken  from  interlocutory  decrees.  In  Perk- 
ins V.  Foumiquet,  6  How.  206,  it  was  held, 
"where  the  Circuit  Court  decreed  that  the  com- 
plainants were  entitled  to  two  sevenths  of 
certain  property,  and  referred  the  matter  to  a 
tOl*]  master  *in  chancery,  to  take  and  re- 
port an  account  of  it,  and  then  reserved  all 
other  matters  in  controversy  between  the 
parties  until  the  coming  in  of  the  master's  re- 
pni,"  waa  not  a  final  decree  on  which  an  ap- 
peal could  be  taken.  And  in  the  same  volume, 
209,  Pulliam  et  al.  r.  Christian,  where  "a  de- 
cree of  the  Circuit  Court,  setting  aside  a  deed 
made  by  a  banknipt  before  his  bankruptcy, 
directing  the  trustees  under  the  deed  to  deliver 
over  to  the  assignee  in  bankruptcy  all  the  prop- 
15  U  ed. 


erty  remaining  undisposed  of  in  their  hands, 
but  without  deciding  how  far  the  trustees 
might  be  liable  to  the  assignee  for  the  pro- 
ceeds of  sales  previously  made  and  paid  away 
to  the  creditors;  directing  an  account  to  be 
taken  of  these  last- mentioned  sums  in  order  to 
a  final  decree,"  was  held  not  to  be  final  decree, 
and  the  appeal  was  dismissed. 

The  above  cases  are  sufiicient  to  show  the 
grounds  on  which  appeals  in  chancery  are  dis- 
missed. To  authorize  an  appeal,  the  decree 
must  be  final  in  all  matters  within  the  plead- 
ings, so  that  an  afiirmance  of  the  decree  will 
end  the  suit.  To  apply  this  test,  in  all  cases, 
cannot  be  difficult. 

In  no  legal  sense  of  the  term  is  the  decree 
now  before  us  a  final  one.  The  basis  of  the  de- 
cree, embracing  the  equities  in  the  bill,  is  found, 
but  the  distribution  among  the  parties  in 
interest  depends  upon  the  facts  to  be  reported 
by  the  master.  It  is  his  dutv,  under  the  inter- 
locutory decree,  to  balance  the  equities,  by  as- 
certaining what  has  been  expended  on  the  prop- 
erty, and  what  has  been  received  by  each  of 
the  claimants;  and  also  every  other  matter 
which  should  have  a  bearing  and  influenee  in 
the  distribution  of  the  property.  Until  the 
court  shall  have  acted  upon  this  report  and 
sanctioned  it,  giving  to  each  of  the  devisees  his 
share  of  the  estate  under  the  will,  the  decree  is 
not  final. 

There  may  be  cases  in  which  the  attention  of 
the  court  has  not  been  drawn  to  the  character 
of  the  decree  appealed  from;  but  such  an  in- 
advertence cannot  constitute  an  exception  to 
the  rule.  The  decision  of  the  court,  under  the 
law,  establishes  the  rule  which  must  govern  in 
appeals  from  the  circuit  courts. 

The  case  of  Whiting  v.  Bank  of  the  U.  S.  13 
Curt.  4,  is  supposed  to  conflict  with  the  above 
rule;  but  that  was  a  decree  of  foreclosure  and 
sale  of  the  mortgaged  premises.  This  was  held 
to  be  a  final  decree,  toe  order  for  sale  having 
an  effect  similar  to  that  of  an  execution  on  a 
judgment. 

The  case  of  Michaud  et  al.  ▼.  Girod  et  al.  4 
Pet.  603,  was  an  interlocutory  decree  in  the 
Circuit  Court, 'and  which  case,  being  appealed, 
was  heard  and  decided  by  this  court.  But, 
from  the  report,  there  appears  to  have  been  no 
exception  taken  to  the  appeal,  and  it  may  be 
presumed  to  have  escaped  the  notice  of  the 
court. 

*The  case  of  Forgay  et  al.  v.  Conrad,  [*909 
6  How.  201,  was  an  appeal  from  an  interlocu- 
tory  decree,  which  was  sustained,  though  ob- 
jected to.  But  this  decision  was  made  under 
the  peculiar  circumstances  of  that  case.  The 
decree  was,  that  certain  deeds  should  be  set 
aside  as  fraudulent  and  void ;  that  certain  lands 
and  slaves  should  be  delivered  up  to  the  com- 
plainant; that  one  of  the  defendants  should 
pay  a  certain  sum  of  money  to  the  complain- 
ant; that  the  complainant  should  have  execu- 
tion for  these  several  matters ;  that  the  master 
should  take  an  account  of  the  profits  of  the 
lands  and  slaves,  and  also  an  account  of  cer- 
tain money  and  notes;  and  then  said  decree 
concluded  as  follows,  viz.:  "And  so  much  of 
said  bill  as  contains  or  relates  to  matters  here- 
by referred  to  the  master  for  a  report,  is  re- 
tained for  further  decree  in  the  premises,"  etc. 

It  will  be  observed  that  two  deeds  for  lots  in 
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Kew  Orleans  were  declared  to  be  null  and  void, 
and  certain  slaves  owned  by  Forgay,  one  of  the 
appellants,  were  directed  to  be  sold  on  execu- 
tion, as  also  the  real  estate  and  the  proceeds 
distributed  among  the  bankrupt's  creditors; 
and  if  the  defendant's  principally  interested 
could  not  take  an  appeal  until  the  return  of 
the  master,  their  property,  under  the  decree, 
would  have  been  disposed  of  beyond  the  reach 
of  the  appellate  court,  so  that  an  appeal 
would  be  useless.  This  was  the  principal 
ground  on  which  the  appeal  was  sustained,  al- 
though it  was  stated  that  this  part  of  the  de- 
cree was  final. 

The  court  say:  "The  decree  upon  these  mat- 
ters might  and  ought  to  have  awaited  the  mas- 
ter's report;  and  when  the  accounts  were  be- 
fore the  court,  then  every  matter  in  dispute 
might  have  been  adjudicated  in  one  final  de- 
cree; and  if  either  party  thought  himself  ag- 
grieved, the  whole  matter  would  be  brought 
here  and  decided  in  one  appeal,  and  the  object 
and  policy  of  the  Acts  of  Congress  upon  this 
subject  carried  into  effect. 

The  decree  before  us  is  not  final,  consequent- 
ly it  must  be  dismissed. 


ADAM  HAM,  PIff.  in  Er., 

V. 

THE  STATE  OF  MISSOURI. 

(See  S.  C.  18  How.  120-134.) 

School  lands  granted  to  Missouri— Act  of  March 
3,  1811 — sales  of  school  lands— Spanish  claim 
does  not  cover  school  lands  previously  grant- 
ed— meaning  of  "sold  or  disposed  of." 

The  Act  of  March  6, 1820,  aatborlslng  the  people 
of  Missouri  to  form  a  state  governmeot,  wiui  the 
ordinance  of  the  State  Convention  of  19th  July, 
1820,  amounted  to  a  grant  for  use  of  schools,  of  tlie 
16th  section  of  every  township  of  public  lands,  and 
a  dedication  of  those  sections  to  that  object. 

The  limitation  or  restriction  in  tbe  proviso  of 
section  10  of  tbe  Act  of  March  3,  1811.  has  no  con- 
nection by  Its  terms  with  lands  granted  for  schools. 

As  to  these  lends,  sales  and  every  other  disposi- 
tion Inconsistent  with  such  dedication,  are  express- 
ly Inhibited. 

Such  10th  section  and  Its  proviso  Import  only  a 
temporary  suspension  of  tbe  sales  of  lands  Intended 
for  sale,  for  the  purposes  of  Investigation. 

A  Spanish  claim  rejected  by  tbe  commissioners  In 
1811,  remained  dormant  seventeen  years,  and  was 
then  confirmed ;  meanwhile  tbe  United  States  grant- 
ed to  Missouri  every  16tb  section  not  sold  or  other- 
wise disposed  of. 

The  law  confirming  the  Spanish  claim  simply  re- 
linquished the  title  of  the  United  States,  andls  de- 
clared to  have  no  Influence  to  prejudice  any  title 
theretofore  derived  from  the  United  States. 

"Sold  or  otberwlse  disposed  of"  means  a  legal 
sale  ur  disposiition,  nnnl  and  Irrevocable. 

Held  that  the  title  of  Missouri  to  the  lands  as 
schools  lands  was  superior  to  that  under  the  con- 
firmation of  the  Spanish  grant. 

Argued  Dee.  27,  1855.      Decided  Jan.  29,  1866. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri. 

This  was  an  indictment  in  the  Circuit  Court 
of  the  County  of  St.  Francois,  State  of  Mis- 
souri, against  Adam  Ham,  now  plaintiff  in  er- 
ror, for  trespass  and  waste  on  sec.  16,  township 
34,  range  7,  east,  alleged  to  be  school  lands  be- 
longing to  the  inhabitants  of  that  township; 
pleA,  not  guilty.  Upon  this  indictment  the 
S34 


plaintiff  in  error  was  convicted  and  condemned 
to  pay  if  fine  of  $400,  assessed  by  the  jury,  to- 
gether with  costs  of  the  prosecution.  This 
judgment  was  on  appeal  affirmed  by  the  Su- 
preme Court  of  the  State.  The  case  is  now 
here  on  a  writ  of  error.  A  further  statement 
appears  in  the  opinion  of  tbe  court. 

Mr.  H.  S.  Geyer,  for  the  plaintiff  in  error: 

It  is  submitted  by  the  counsel  for  plaintiff  in 
error  that  the  decision  of  the  Supreme  Court  i* 
founded  on  an  erroneous  construction  of  the 
several  Acts  of  Congress  under  which  the 
parties  claim. 

1.  The  reservation  by  the  Act  of  March  3, 
1811,  is  something  more  than  "a  direction"  to 
the  ofiicers  to  refrain  from  selling  the  Innd 
claimed.  It  severed  tbe  land  embraced  by  tbe 
claim  from  the  public  domain,  and  appropriated 
it  to  the  satisfaction  of  the  claim  in  the  event 
of  confirmation;  being  so  set  apart  and  ap- 
propriated, it  was  "disposed  of*  and  therefore' 
not  granted  by  the  Act  of  March  6,  1820. 

Wilcox  V.  Jackson,  13  Pet.  408;  Jackson  r. 
Clark,  1  Pet.  628;  Carman  v.  Johnson,  20  Mo. 
108;  Delauriere  v.  Emison,  15  How.  525;  see 
also,  Stoddard  ▼.  Chambers,  2  How.  313,  and 
Bissell  v.  Penrose,  8  How.  337. 

The  engagement  on  the  part  of  the  United 
States  is  executory.  No  time  is  appointed  for 
the  fulfillment  of  the  engagement,  and  the,  titlo 
remains  in  the  United  States,  subject  to  tb» 
lef^islative  power  of  Congress. 

With  few  exceptions,  nothing  but  a  patent 
passes  a  perfect  title  to  public  lands.  The  ex- 
ceptions are  where  Confess  grants  lands  by- 
words of  present  grant. 

Wilcox  V.  Jackson,  13  Pet.  498;  Bagnell  r. 
Broderick,  13  Pet.  450;  West  v.  Cochran.  IT 
How.  403;  16  How.  68;  Guitard  v.  Stoddard,  IS 
How.  499;  Lessieur  v.  Price,  12  How.  60. 

The  land  in  controversy  had  been  severed 
from  the  domain,  and  was  private  property  at 
the  date  of  the  cession  of  Louisiana,  and  was 
protected  by  the  Treaty. 

Soulard  v.  Tbe  U.  S.  4  Pet.  Ill;  Delassus  v. 
U.  S.  9  Pet.  117;  Chouteau  v.  Eckhart,  2  How. 
375. 

Even  if  the  State  acquired  a  right  to  the 
lands  by  the  compact,  superior  to  that  of  the 
private  claimants  before  the  confirmation,  it 
was  merely  equitable  and  inchoate,  and  cannot 
prevail  -against  the  complete  legal  title  con- 
veyed by  the  Confirmatory  Act  and  patent. 

Bagnell  v.  Broderick,  13  Pet.  438;  Wilcox  t. 
Jackson,  13  Pet.  498;  Boardman  v.  Reed,  6  Pet. 
328;  West  T.  Cochran,  17  How.  403. 

No  counsel  appeared  for  tbe  defendant  in 
error. 

Mr.  Justice  Daniel  delivered  tbe  opinion  of 
the  court: 

•Upon  a  writ  of  error  to  the  Supreme  [•ia» 
Court  of  the  State  under  the  authority  of  th* 
25th  section  of  the  Judiciary  Act. 

The  proceedings  now  under  review  were 
founded  upon  an  indictment  in  the  (Srcuit 
Court  of  the  County  of  St.  Francois,  againat 
the  plaintiff  in  errof,  for  having  committed 
waste  and  trespass  on  the  sixteenth  section  of 
lands  situated  in  congressional  township  num- 
ber thirty-four,  range  seven,  east,  as  beine 
school  lands  belonging  to  the  inhabitant*  of  the 
township  aforesaid. 
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Upon  tbk  indictment  the  plaintiff  was  con- 
Tictcd,  and  eondemned  to  pay  a  fine  assessed 
by  the  jury,  of  $400,  togetlier  with  the  costs  of 
the  prosecution.  .  From  the  judgment  of  the 
Circuit  Court,  the  plaintiff  in  error  having 
taicen  in  appeal  to  the  Supreme  Court  of  Mis- 
souri, by  the  latter  tribunal  that  jud{[ment  was 
in  all  things  eonflrmed;  the  same  plaintiff  now 
seeks  its  reversal  here,  in  virtue  of  several 
Acts  of  Congress  alleged  to  be  applicable  to 
this  case. 

Upon  the  trial  in  the  Circuit  Court,  the  fol- 
lowing facts  were  either  established  in  proof 
or  admitted  by  the  parties: 

1.  A  joint  petition  on  tite  mtrt  of  Jean 
Batiste  ValK,  and  the  heirs  of  Francois  VatU 
Jean  Batiste  Pratte,  and  St.  Geunne  Beauvais, 

E resented  on  the  16th  of  October  1800,  to  De- 
i<sus,  the  Lieutenant-GoTemor  of  Upper  Loui- 
siana, praying  for  a  grant  of  two  leagues  square 
of  land  on  the  River  St.  Francois,  including  the 
mine  known  by  the  name  of  Mine  A.  la  Mo^te, 
and  the  lands  adjacent. 

2.  An  acknowledgment  by  the  Lieutenant- 
Governor,  dated  January  22,  1801,  of  his  want 
of  power  to  grant  a  concession  of  the  extent 
prayed  for,  and  the  fact  of  his  having  trans- 
mitted the  petition  to  the  Intendant-Ceneral, 
with  the  expression  of  an  opinion  favorable  to 
tlie  grant  and  to  the  character  of  the  applicants. 

S.  An  order  by  the  Intendant-General  that 
the  documents  presented  in  behalf  of  the  peti- 
tionera  should  be  translated  into  the  Castilian 
language,  and  then  be  laid  before  the  fiscal 
sgent. 

4.  A  plat  of  survey  for  28,224  arpents,  or 
24,142  acres  of  land,  situated  on  the  River  St. 
Francois,  certified  b^r  Nathaniel  Cook,  as  Dep- 
uty-Surveyor of  the  District  of  St.  Genevieve 
•aid  by  him  to  have  been  made  by  virtue  of  a 
eoneession  by  Delassus  to  J.  B.  and  Francois 
Valle,  Beanvais,  and  Pratte,  on  the  22d  of  Jan- 
nary,  1801. 

5.  The  proceedings  of  the  Board  of  Commis- 
sioners for  the  examination  of  land  titles,  on 
the  27th  of  December,  1811,  setting  forth  the 
claim  of  Jean  Batiste  and  Francois  Vall£,  Jean 
Batiste  Pratte,  and  St.  Geunne  Beauvais,  for 
two  leagues  of  land,  including  the  La  Motte 
Vine,  founded  on  the  recommendation  from 
Lieut.-Govemor  Delassus  for  a  concession, 
IS**]  bearing  *date  on  the  22d  of  January, 
1801,  and  the  order  of  the  Intendant-General 
already  mentioned,  and  the  rejection  of  the 
daim  by  the  Commissioners. 

6.  The  first  section  of  an  Act  of  Congress 
approved  May  24,  1828,  confirming  to  Francois 
Va11«,  Jean  Batiste  ValM,  Jean  Batiste  Pratte, 
and  St.  Geunne  Beauvais,  their  heirs  or  legal 
representatives,  a  tract  of  land  not  exceedhiK 
two  leagues  square,  situated  in  the  County  of 
Madison,  in  the  State  of  Missouri,  commonly 
known  by  the  name  of  the  Mine  la  Motte,  ac- 
cording to  a  field  plat  and  survey  made  by 
KattisAiel  Cook,  Deputy-Surveyor  of  St.  Gene- 
vieve, on  the  22d  day  of  February,  1806,  with  a 
proviso  in  the  said  first  section,  that  the  con- 
fiscation thus  granted  shall  extend  only  to  a 
relinquishment  of  title  on  the  part  of  the  Unit- 
rd  States,  nor  prejudice  the  rights  of  third  per- 
sons, nor  any  title  heretofore  derived  from  the 
United  States,  either  by  purchase  or  donation. 

7.  A  plat  and  survey  made  by  Jenifer  Sprigg, 
IB  li.  ed. 


Deputy-Surveyor,  in  the  months  of  March, 
ISsiO,  and  August,  1830,  of  the  La  Motte  Mine 
tract  of  land,  stated  to  contain  23,728.02 
acres  of  land,  confirmed  to  Francois  ValM, 
Jean  Batiste  VallS,  Jean  Batiste  Pratte,  by  an 
Act  of  Congress  approved  on  the  24th  of  Decem- 
ber, 1828. 

8.  A  patent  from  the  President  of  the  United 
States,  bearing  date  on  the  26th  of  March, 
1839,  granted  under  the  authority  of  the  Act 
of  Congress  last  mentioned,  and  in  virtue  of  a 
title  derived  from  the  confirmees,  to  Lewis  F. 
Linn  and  Evariste  Pratte,  for  the  La  Motte 
Mine,  and  the  land  surrounding  the  same,  con- 
taining 23,728.02  acres  of  land,  in  conformity 
with  the  survey  of  Sprigg,  as  certified  from  the 
General  Land  Office;  this  patent,  containing 
literally  the  proviso  in  the  Act  of  Congresa 
limiting  the  grant  to  the  patentees,  to  a  relin- 
quishment of  the  title  of  the  United  States  at 
the  date  of  the  Act  of  Congress  of  1828. 

9.  An  sdmission  on  the  part  of  the  State, 
that  all  the  right,  title  and  claim  of  the  orig- 
inal proprietors  of  the  Mine  la  Motte  tract  of 
land  had  regularly  passed  to  and  was  vested  in 
Thomas  Fleming,  as  fully  as  those  proprietors 
had  or  could  have  had  Che  same. 

10.  A  lease  from  Thomas  Fleming,  of  the 
0th  of  April,  1849,  to  Ham,  the  plaintiff  in  er- 
ror, for  a  portion  of  the  Mine  la  Motte  land. 

11.  An  admission  farther  on  the  part  of  the 
State,  that  the  16th  section  claimed  aa  school 
lands  was  within  the  lines  of  the  original  sur- 
vey of  the  tract  made  by  Nathaniel  Cook,  and 
of  the  other  surveys  given  in  evidence. 

Upon  the  trial  of  the  indictment  the  Circuit 
Court,  at  the  instance  *of  the  counsel  (*130 
for  the  State,  instructed  the  jury,  "that  the 
Act  of  the  6th  of  March,  1820.  entitled  'An  Act 
to  authorize  the  people  of  Missouri  Territory 
to  form  a  constitution  and  state  government,' 
etc.,  taken  in  connection  with  an  ordinance  de- 
claring the  assent  thereto  by,  the  people  of 
Missouri  by  their  representatives  assembled  in 
convention  on  the  19th  of  July,  1820,  operated 
as  a  ffrant  by  Congress  to  the  State  of  Missouri 
for  the  use  of  schools,  of  the  16th  section  in 
controversy,  unless  such  16th  section  had  been 
previously  disposed  of  by  government. 

That,  although  the  land  claimed  by  the  pro- 
prietors of  Mine  la  Motte  was,  by  the  several 
acts  of  Congresa,  reserved  from  sale,  and  that 
the  survey  of  said  claim  includes  the  16th  sec- 
tion in  controversy,  yet  such  reservation  is  not 
such  disposition  of  said  section  by  the  govern- 
ment, as  within  the  saving  clause  of  the  6tl» 
section  of  the  Act  of  1820,  and  cannot  operate 
to  prevent  the  title  from  vesting  in  the  State, 
by  virtue  of  said  grant." 

The  defendant  in  the  prosecution  prayed  of 
the  court  the  following  instructions,  which 
were  refused: 

That  if  the  jury  believe  the  land  in  question 
is  included  within  the  original  grant  by  the 
Spanish  government,  and  within  the  lines  of 
the  survey  made  by  N.  Cook,  in  1806,  and  with- 
in the  lines  of  the  lands  confirmed  by  the  Act 
of  Congress  to  the  original  grantees  and  those 
claiming  imder  them,  then  this  land  never  wa» 
public  land,  subject  or  liable  to  be  donated  by 
Congress  to  the  States  for  the  use  of  schools. 

That  the  several  Acts  of  Congress  reserv- 
ing section  sixteen  for  the  support  of  Mhoola^ 
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eould  only  refer  to  the  public  lands  proper,  and 
could  not  attach  to  private  claims,  which  had 
previous  to  such  donation  been  claimed  by  in- 
dividuals, and  reserved  by  Congress  to  satisfy 
those  claims. 

That  the  confirmation  of  the  claim  by  the 
Act  of  Coneress  of  1828,  conferred  and  gave  a 
superior  title  to  the  lands  in  question,  over  the 
title  of  the  State  for  the  use  of  schools." 

Upon  the  accuracy  or  inaccuracy  of  the  in- 
structions given  by  the  court  at  the  instance  of 
the  State,  and  of  those  denied  by  it  upon  the 

Srayer  of  the  defendant  in  the  prosecution,  the 
ecision  of  this  cause  must  depend. 

It  would  seem  not  to  admit  of  a  rational 
doubt,  that  the  Act  of  Congress  of  March  0, 
1820,  authorizing  the  people  of  the  Territory  of 
Missouri  to  form  a  constitution  and  state  gov- 
ernment, taken  in  connection  with  the  Ordi- 
nance of  the  State  Convention  of  the  19th  of 
July,  1820,  amounted  not  merely  to  a  grant  for 
the  use  of  schools,  of  the  16th  section  of  every 
township  of  public  lands  in  the  Territory,  but 
further,  to  a  positive  condition  or  mandate,  so 
far  as  Congress  possessed  the  power  to  impose 
it,  for  the  dedication  of  those  sections  to  that 
131*]  object.  The  assertion  *of  the  court, 
then,  of  the  existence  and  character  of  such 
grant,  whilst  it  recognized  any  proper  limita- 
tion of  qualification  imposed  thereon,  either  by 
previous  Acts  of  Congress,  or  by  the  investiture 
of  any  rights  arising  therefrom,  can  be  ob- 
noxious to  no  just  criticism,  but  was  in  all  re- 
spects   proper. 

Whether  or  not  the  lands  claimed  by  the 
proprietors  of  the  Mine  tl  la  Motte,  so  far  as 
they  cover  a  portion  of  the  16th  section  of 
township  34,  range  7,  east,  are  exempted  from 
the  operation  of  the  Act  of  March  0,  1820,  and 
of  the  Ordinance  of  July  10,  1820,  must  depend 
upon  the  correct  interpretation  of  the  previous 
legislation  of  Congress,  and  upon  the  acts  and 
position  of  the  claimants  with  reference  to  that 
legislation. 

By  the  10th  section  of  the  Act  of  Congress 
approved  March  3,  1811,  authorizing  the  Presi- 
dent of  the  United  States  to  offer  for  sale  such 
portions  of  the  public  lands  lying  in  the  State 
of  Louisiana  as  shall  have  been  surveyed  under 
the  direction  of  the  8th  section  of  the  same 
Statute,  it  is  provided,  that  "all  such  lands, 
with  the  exception  of  section  number  sixteen, 
which  shall  be  reserved  in  each  township  for 
the  use  of  schools"  (and  with  the  exception, 
further,  of  a  township  of  land  granted  by  the 
7th  section  of  the  same  Statute  for  the  use  of 
a  seminary  of  learning,  and  of  certain  salt 
springs  and  lead  mines),  "shall  be  offered  for 
sale  to  the  highest  bidder,  under  the  direction 
of  the  Register  of  the  Land  Office,  the  Receiver 
of  Public  Moneys,  and  principal  deputy-sur- 
veyor." In  this  10th  section  is  contained  a  pro- 
viso, "that  till  after  the  decision  of  Congress 
thereon,  no  tract  of  land  shall  be  offered  for 
sale,  the  claim  to  which  has  been  in  due  time 
and  according  to  law  presented  to  the  Recorder 
of  land  titles  in  the  District  of  Louisiana,  and 
filed  in  his  office  for  the  purpose  of  being  in- 
Testigated  by  the  commissioners  appointed  to 
ascertain  the  rights  of  persons  claiming  lands 
in  the  Territory  of  Louisiana." 

Upon  this  10th  section  of  the  Act  of  1811, 
and  the  proviso  thereto  annexed,  is  founded 

ss» 


the  position  taken  by  the  plaintiff  in  error,  that 
the  16th  section  of  township  34  did  not  and 
could  not  vest  in  the  State  of  Missouri,  in  vir- 
tue of  the  Act  of  March  3,  1820,  and  of  the  Or- 
dinance of  July  19  of  the  same  year — so  far  as 
that  section  fell  within  the  proviso.  In  com- 
paring the  enacting  part  of  sec.  10  of  the  Stat- 
ute of  1811  with  the  proviso  annexed  thereto, 
it  will  strike  the  attention  that  the  limitation 
or  restriction  contained  in  thi  proviso  has  no 
connection,  by  its  terms,  with  lands  granted  or 
donated  for  schools;  but  relates  altogether  to 
such  lands  as  it  was  designed  and  declared 
should  be  sold  at  public  auction  to  the  highest 
bidder. 

Such,  certainly,  were  not  the  lands  appropri- 
ated to  a  specific,  ultimate  and  permanent  pur- 
pose, viz.:  the  support  of  schools.  *As  [*132 
to  these  lands,  sales,  and  every  other  disposi- 
tion inconsistent  with  such  dedication,  were  ex- 
pressly inhibited.  But,  putting  aside  the  literal 
meaning  of  the  10th  section  and  its  proviso,  it 
may  well  be  asked  whether  the  language  and 
objects  of  the  latter  can  be  made  to  import 
anything  beyond  a  temporary  suspension  of  the 
sales  of  the  lands  intended  for  sale,  for  the 
simple  purposes  of  investigation;  and  much 
more,  whether  the  10th  section  of  the  Act  of 
1811,  and  the  proviso  thereto,  can  be  interpret- 
ed to  mean  a  denial  to  itself  by  Congress  of  the 
right  and  power  to  sell  or  to  give,  either  upon 
satisfactory  evidence  of  the  invalidity  of  any 
opposing  claim,  or  upon  considerntions  of  pub- 
lic policy,  the  land  embraced  within  the  sus- 
pension. 

Such  an  interpretation,  as  is  not  warranted 
by  the  language  of  the  Acts  of  Congress,  seems 
not  to  accord  either  with  considerations  of 
justice  or  policy.  Suppose  that  Congress,  after 
the  passage  of  the  Law  of  1811,  should  become 
satisfied  of  the  groundless  nature  of  a  claim 
presented  to  the  Commissioners,  and  sliould  be 
convinced  farther,  not  only  of  the  benefits  to 
result  from  appropriating  the  subject  of  that 
claim  to  purposes  of  education,  but  also  of  their 
having  pledged  that  subject  to  such  purposes; 
it  cannot  be  questioned  that  the  power  to  re- 
ject or  disregard  an  unfounded  claim,  and  to 
comply  with  a  previous  and  just  obligation,  re- 
mained in  a  plenary  and  unimpaired  extent  in 
Congress;  and  that  this  right  and  obligation 
could  in  no  degree  be  affect^  by  a  mere  agree- 
ment to  investigate. 

Let  it  be  remembered,  too,  that  the  appli- 
cation of  those  under  whom  the  plaintiff  in 
error  deduces  his  alleged  title,  was  for  a  simple 
gratuity  founded  on  no  consideration  whatever 
but  the  bounty  of  the  donor.  The  opinion  and 
the  action  by  Congress  with  respect  to  the 
rights  of  the  parties  to  that  controversy,  seem 
to  have  been  entirely  coincident  with  the  views 
herein  suggested.  Under  the  provision  of  the 
Act  of  1811,  the  proprietors  of  the  Mine  k  la 
Motte  presented  their  claim,  together  with 
such  evidence  as  they  deemed  essential  to  its 
support,  to  the  tribunal  created  by  law  for  the 
investigation  of  land  titles.  By  this  tribunal, 
the  claim  of 'these  proprietors  was  rejected  on 
the  27th  of  December,  1811.  From  the  period 
last  mentioned  until  th^  24th  of  May,  1828,  an 
interval  of  seventeen  years,  this  claim  remains 
dormant  or  quiescent,  when  it  ia  confirmed  at 
the  date  last  mentioned. 
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The  nature  and  effect  of  this  confirmation 
-will  presently  be  considered;  but  in  the  interval 
above  mentioned,  the  government  (the  un- 
doubted possessor  of  the  title),  after  the  lapse 
of  nine  years  from  the  rejection  by  its  agent 
of  this  slumbering  title,  by^  express  compact 
with  the  State  of  Missouri,  grants  to  that 
State,  for  the  use  of  schools,  the  sixteenth  sec- 
tion of  every  township  in  the  State  which  had 
not  been  sold  "or  otherwise  disposed  of." 
133*]  'Upon  recurring  to  the  Law  of  May 
24,  1828,  it  will  be  borne  in  mind,  that  the 
confirmation  to  the  proprietors  of  the  Mine  & 
la  Motte  is  extended  merely  to  a  relinquish- 
ment of  the  title  of  the  United  States  at  the 
date  of  that  law,  and  is  declared  to  have  no 
influence  to  prejudice  the  rights  of  third  per- 
sons, nor  any  title  heretofore  derived  from  the 
United  States,  either  by  purchase  or  donation. 

It  is  proper  to  keep  in  view  this  proviso  in 
this  eonflAmation,  in  order  to  ascertain  its  ef- 
fect, if  any,  upon  the  proper  meaning  of  the 
qualification  in  the  grant  to  the  State  of  Mis- 
souri comprised  in  the  phrase  "or  otherwise 
disposed  of." 

In  our  construction  of  the  Act  of  Congress  of 
March  3,  1811,  we  have  interpreted  the  proviso 
to  the  10th  section  of  that  Act  as  neither  de- 
claring nor  importing  a  final  and  permanent 
devestiture,  or  any  devestiture  whatsoever,  of 
the  title  of  the  United  States,  but  as  a  pro- 
vision prescribing  a  temporary  arrangement 
merely  for  the  purposes  of  investigation;  leav- 
ing the  title  still  in  the  government,  to  be  re- 
tained or  parted  with  according  to  the  dictates 
of  justice  or  policy,  as  these  might  be  de- 
veloped by  such  investigation.  Nothing  is 
here  ordained  wliich  is  definite  in  its  character. 
Inquiry  is  all  that  is  directed.  The  langtiage 
and  plain  import  of  the  6th  section  of  the  Act 
of  the  3d  March,  1820,  confers  a  clear  and 
positive  and  unconditional  donation  of  the 
16th  section  in  every  township;  and  when  these 
have  been  sold  or  otherwise  disposed  of,  other 
and  equivalent  lands  are  granted.  Sale,  neces- 
sarily signifying  a  legal  sale  by  a  competent 
authority,  is  a  disposition,  final  and  irrevocable, 
of  the  land.  The  phrase  "or  otherwise  disposed 
of"  must  signify  some  disposition  of  the  prop- 
erty equally  eOicient,  and  equally  incompatible 
with  any  right  in  the  State,  present  or  poten- 
tial, as  deducible  from  the  Act  of  1820,  and  the 
ordinance  of  the  same  year.  Upon  any  other 
hypothesis,  the  right  to  the  16th  section  would 
attach  under  the  provision  of  the  Act  of  1820; 
the  State  would  still  have  the  title,  and  could 
recover  the  section  specifically,  and  there  would 
he  no  necessity  for  providing  for  an  equivalent 
for  that  section. 

Under  our  interpretation  of  the  Acts  of 
March  3,  1811,  and  of  May  24,  1828,  no  title 
can  have  passed  to  the  proprietors  of  the  La 
Motte  Mine  lands.  The  reply  of  the  Lieut.- 
Govemor,  Delassus,  to  the  petition  of  the  ap- 
plicants for  the  mine,  acknowled<;es  explicitly 
the  absence  of  all  power  in  that  officer  to  make 
the  grant  asked  for,  and  refers  those  petition- 
ers Ui  the  Intendant-General,  as  the  only  f unc- 
tkmary  possessing  authority  to  make  it.  The 
officer  took  no  further  action  upon  the  petition 
thui  to  order  its  translation  into  the  Castilian 
language. 
IK  It.  •«. 


On  the  27th  of  December,  1811,  this  claim 
was  before  the  Commissioners  for  the  examina- 
tion of  land  titles  in  the  State  of 'Louis-  [*134 
iana,  and  was  rejected  by  them.  From  this 
period  of  time  down  to  the  24th  of  May,  1828, 
no  grant  from  the  United  States,  nor  evidences 
of  title  from  any  source,  except  those  already 
referred  to,  have  been  shown  by  the  plaintiff 
or  those  under  whom  he  claims.  In  the  mean- 
time, the  United  States,  the  undoubted  legal 
owners  of  the  land  in  controversy,  by  the  Act 
of  March  3,  1820,  bestow  it  on  the  State,  as 
they  had  full  authority  so  to  do — bestow  the 
specific  section,  it  never  having  been  disposed 
of  within  the  intent  and  meaning  of  the  0th 
section  of  the  Act  last  mentioned. 

The  confirmation  in  1828,  and  the  patent  of 
the  25th  of  March,  1839,  professing  to  confer 
no  title  but  such  as  remained  in  the  United 
States  at  those  periods  respectively,  and  the 
grant  of  the  16th  section  in  township  34, 
range  east,  comprised  within  the  survey  of  the 
Mine  &  la  Motte,  having  been  made  seven 
years  anterior  to  the  confirmation,  which  con- 
stitutes the  only  ground  of  title  in  the  claim- 
ants of  the  mine,  the  pretensions  of  the  con- 
firmees to  the  section  m  controversy  must  be 
regarded  as  without  foundation  and  utterly 
null. 

The  view  which  this  court  has  taken  of  the 
evidence  in  this  cause,  and  of  the  law  as  ap- 
plicable to  that  evidence,  dispenses  with  any 
necessity  for  an  examination  seriatim  of  the 
instructions  asked  by  the  plaintiff  in  error  up- 
on the  trial  of  the  indictment  and  refused  by 
the  court.  It  is  sufficient  to  remark,  that  the 
positions  assumed  in  the  instructions  so  prayed 
for,  being  incompatible  with  the  law  of  this 
case  as  expounded  by  this  court,  we  deem  those 
instructions  to  have  been  properly  refused. 

It  is  the  opinion  of  this  court,  that  the  de- 
cision of  the  Supreme  Court  of  the  State  of 
Missouri,  pronounced  in  this  cause,  sustaining 
that  of  the  Circuit  Court,  is  correct,  and  ought 
to  be,  as  it  is  hereby  affirmed. 


Mr.  Justice  Nelson: 

I  concur  in  the  judgment  of  the  court  upon 
the  ground  that,  though  the  10th  section  of  the 
Act  of  March  3,  1811,  had  the  effect  to  prevent 
the  title  of  Missouri  to  this  land  from  vesting, 
until  the  final  decision  by  Congress  upon  the 
claim  of  Vall6  and  others,  yet  the  Act  of  May 
24,  1828,  confirming  lands  to  ValM  and  others, 
operated  as  such  final  decision,  and  by  its  true 
construction,  excepted  out  of  the  eonfirnuition 
so  much  of  the  land  as  was  included  in  sec- 
tion sixteen,  the  public  surveys  of  the  town- 
ship having  been  made  before  the  passage  of 
the  last-mentioned  Act.  I  do  not  know  that 
the  opinion  of  the  court  is  intended  to  go  fur- 
ther than  this.  If  it  does,  I  do  not  assent 
thereto. 


Mr.  Justice  Curtis  concurred  with  Mr.  Jus- 
tice Nelson. 


Mr.  Justice  Grier  also  eoncurred  with  Mr. 
Justice  Nelson. 
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US*]   'JAMES  M.  COOPER,  Plaintiff  in  Er- 
ror, 

V. 

ENOCH  C.  ROBERTS 
(See  8.  C.  18  How.  173-182.) 
School   lands   in   Michigan — title    from    state 
good — patent  to  mining  company,  not  good. 

Tbe  State  ot  Michigan  was  admitted  to  tbe  Union, 
with  the  unalterable  condition  "tbat  every  section 
No.  10,  In  every  townsblp  of  public  lauds,  and 
wben  such  section  bas  been  sold  or  disposed  of, 
other  lands  equivalent  thereto,  and  as  contiguous  as 
may  be,  shall  be  granted  to  the  State  for  the  use 
of  schools." 

A  lease  of  a  16tb  section.  In  1845,  by  tbe  Secre- 
tary of  the  Treaaury,  for  three  years,  for  mining, 
did  not  dispose  of  those  lands  so  as  to  defeat  tbe 
claim  of  the  State. 

Uy  the  repealing  clause  of  the  Act  of  September, 
18&U,  0  Stat,  at  C.  472,  the  section  was  disencum- 
bered, and  made  subject  to  the  compact  with  the 
Sute. 

Tbe  entry  by  tbe  mining  company  of  that  sec- 
tion, and  a  patent  Issued  to  It,  did  not  confer  title. 

Michigan  could  sell  the  school  reservations  and 
give  good  title,  and  Its  patent  is  conclusive  that  the 
sale  was  valid  and  regular  as  against  third  persons. 

Argued  Jan.  14,  1865.    Decided  Jan.  29,  1856. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Michigan. 

The  case  is  stated  by  the  court. 

Messrs.  S.  F.  Vinton  and  A.  W.  Bnel,  for 
the  plaintiff  in  error: 

The  Act  of  Congress  of  June  23,  1836,  grant- 
ing school  lands  to  the  State  of  Michigan,  to- 
gether with  tbe  Ordinance  of  Michigan  of  Not. 
1835,  should  be  considered  articles  of  compact, 
obligatory  on  the  State.  Congress,  on  its  part, 
declares  that  the  proposition  contained  in  the 
Act  of  June,  1836,  if  acceded  to  by  the  Legisla- 
ture of  Michigan,  should  be  obligatory  on  the 
United  States.    6  Vol.  Stat.  pp.  69  and  60. 

2.  The  Act  of  June,  1836,  became  obligatory 
on  the  United  States  on  July  26,  1836,  that  be- 
ing the  day  on  which  the  Legislature  of  Michi- 
gan passed  the  Act  of  acceptance. 

Rutherford  v.  Greene,  2  Wheat.  196;  Rice  t. 
Foster,  4  Harr.  Del.  479;  Boddridge  t.  Thomp- 
son, 9  Wheat.  469;  Trustees  v.  Payne,  3  Mon. 
161. 

3.  From  the  time  when  this  contract  was 
agreed  to,  neither  party  could,  without  the 
consent  of  the  other,  annul  or  change  any  of 
its  essential  propositions. 

Rutherford  v.  Greene,  2  Wheat.  196. 

So  far  as  the  law  is  a  compact  for  the  sale, 
or  grant  of  land  to  Michigan,  it  is  to  be  con- 
strued by  those  rules  and  principles  which  regu- 
late contracts  generally. 

Huidekoper's  Lessee  v.  Douglas,  1  Pet.  Cond. 
463;  Dodson  v.  Cocke,  1  Tenn.  319. 

The  words  "section"  and  "township"  have 
reference  to  the  laws  regarding  public  surveys, 
and  the  obligation  of  the  government  is  the 
aame  as  if  those  laws  had  made  a  part  of  the 
grant. 

Ludlow  V.  Johnson,  3  Ohio,  672. 

The  government  cannot  resume  its  grant, 
which  is  a  contract  executed. 

New  Orleans  v.  De  Armas,  9  Pet.  236;  Ter- 
rett  V.  Taylor,  9  Cr.  43;  Fletcher  v.  Peck,  6 
Cr.  87;  Pol  land  v.  Hagan,  3  How.  212. 

6.  A  legislative  Act  should  never  be  so  con- 
strued as  to  subvert  the  rights  of  property,  un- 
less the  intention  so  to  do  should  De  unmistak- 
able. 
g3» 


Rutherford  v.  Greene,  2  WHicat.  196;  Wilcox 
v.  Jackson,  13  Pet.  613;  U.  S.  v.  Gear,  3  Uow. 
131. 

A  perpetual  statute,  until  repealed  by  an  Act 
professing  to  repeal  it,  or  by  a  clause  or  section 
of  another  Act  directly  bearing  in  terms  upon 
the  particular  matter  of  the  first,  notwith- 
standing an  implication  to  the  contrary,  nmy 
be  raised  by  a  general,  law,  still  remains  in 
force  as  to  the  particulars  of  the  subject  mat- 
ter. 

2  Dwar.  on  Stat.  638,  673;  Rex  v.  Borton, 
12  A.  &  E.  470;  Easton  Bank  v.  Common- 
wealth, 10  Barr.  442;  Dore  v.  Grey,  2  T.  R. 
366;  Foster  case,  11  Rep.  63;  Rex  v.  Downs,  3 
T.  R.  569;  Goldson  v.  Buck,  IS  East,  377. 

If  the  Act  of  1847  had  in  general  terms  di- 
rected the  sale  of  all  the  lands  in  the  district, 
and  was  silent  as  to  the  lands  previously  dedi- 
cated and  granted  to  schools,  it  would  not  have 
the  effect  to  diverge  them  from  this  special 
use. 

U.  S.  V.  Gear,  3  How.  131;  Snell  v.  Bridg- 
water Manufacturing  Co.  24  Pick.  296;  God- 
dard  v.  Boston,  20  Pick.  407 ;  Bowen  ▼.  Lease,  6 
Hill,  221;  Wyman  v.  Campbell,  6  Port.  219; 
Planters'  Bank  v.  State,  6  Sm.  &  M.  628; 
Street  v.  Commonwealth,  6  Watts  &  S.  209; 
McFarlan  v.  State  Bank,  4  Pike,  (4  Ark.)  410; 
Atwater  v.  Woodbridge,  6  Conn.  229;  Williams 
V.  Pritchard,  4  T.  R.  2;  Cortis  v.  Kent  Water 
works,  7  B.  &  C.  314;  Beales  v.  Hale,  4  How. 
51;  Quackenbush  v.  Danks,  1  Den.  130. 

Mr.  Tnunan  Smith,  for  the  defendants  in 
error: 

As  a  general  rule,  a  patent  is  indispensable 
to  devest  the  title  of  the  United  States  to  the 
public  lands.  An  Act  of  Congress  will  not  so 
operate  unless  it  is  in  words  of  the  present 
tense. 

Wilcox  T.  Jackson,  IS  Pet.  499;  Foley  v. 
Harrison,  16  How.  433. 

The  words  of  the  Act  in  the  future  tense,  do 
not  constitute  a  grant. 

Foley  v.  Harrison,  16  How.  433;  Foster  v. 
Neilson,  2  Pet.  253. 

Even  conceding  that  tbe  compact  vested  a' 
title  in  the  State  of  Michigan,  the  jus  disponen- 
di  could  only  be  acquired  by  the  Act  of  Con- 
gress, and  does  not  exist  by  mere  force  of  the 
compact. 

Those  who  are  no  longer  interested  in  the 
property,  may  yet  retain  such  an  interest  in 
the  preservation  of  their  own  arrangements  as 
to  have  a  richt  to  insist  that  those  arrange- 
ments should  be  held  sacred.  The  United 
States  then  retaining  as  founders  of  a  charity 
an  interest  in  the  fund,  and  having  a  right 'to 
insist  on  its  faithful  application  to  the  objccta 
specified,  it  is  obvious  that  its  form  cannot  b» 
clisnged  without  their  consent. 

Trustees  v.  Indiana,  14  How.  274;  Pawlet  T. 
Clark,  9  Cranch,  292;  Dartmouth  College  t. 
Woodward,  4  Wheat.  618;  Paup  v.  Drew,  10 
How.  218. 

Mr.  Jtutioe  Campbell  delivered  the  opinios 
of  the  court: 

The  plaintiff  sued  in  ejectment,  to  recover  a 
portion  of  section  No.  16,  in  township  No.  SO, 
north  of  range  89  west,  lying  within  the  min- 
eral district  south  of  Lake  Superior,  in  Mich- 
igan. 
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Eii  ease  affirms  that  this  section  had  been 
I7»*]  appropriated  by  the  'United  States  to 
the  State  of  Michigan  for  the  use  of  schools,  in 
their  compact,  by  which  that  State  became  a 
member  of  the  Union;  that  the  Governor  of 
Michigan  issued  in  Novemberi  1851,  to  Alfred 
Williams,  a  patent  evincing  a  sale  of  that  sec- 
tion under  the  laws  of  Michigan,  in  February, 
1851;  that  he  has  a  conveyance  from  the  pat- 
entee, and  that  the  defendant  is  a  tenant  in 
possession,  withholding  the  locus  in  quo  from 
him.  The  defendant,  to  support  his  issue,  re- 
lies upon  a  license  given  in  1844,  by  the  mineral 
agent  of  the  United  States  for  that  district, 
empowering  the  donee  to  examine  and  dig  for 
lead,  and  other  ores,  for  the  term  of  one  year, 
and  within  that  term  to  mark  out  and  define  a 
specific  tract  of  land,  not  to  exceed  three  miles 
square,  for  mining  purposes;  and  if  he  should 
fulfill  this  and  other  conditions,  he  was  to  be- 
come entitled  to  a  lease  for  three  years,  with  a 
privilege  of  one  or  two  renewols,  under  restric- 
tions. The  Secretary  of  War  in  September, 
1815,  executed  a  lease  for  a  tract  three  miles 
square,  which  the  donee  of  the  license  bad 
lielected,  and  which  included  the  locus  in  quo, 
and  stipulated  to  renew  it,  if  Congress  shall 
not  have  passed  a  law  "directing  the  sale,  or 
uther  disposition  of  these  lands,"  and  if  the 
lessee  shall  have  complied  with  all  the  con- 
ditions of  the  present  lease,  and  tendered  a 
bond  for  the  fulfillment  of  the  conditions  of 
the  new  lease,  as  described  in  the  Act.  This 
lease  came  to  the  Minnesota  Mining  Company 
by  assiprnment,  and  that  company,  in  1847,  and 
from  thence  till  1851,  held  possession  of  the 
land  described  in  the  declaration,  erected  val- 
uable improvements,  and  made  successful  ex- 
plorations for  copper  upon  it.  In  November, 
1850,  the  Company  applied  to  the  proper  officers 
of  the  Land  Office  to  enter  the  land  comprised 
in  the  lease,  and  from  thence  till  the  date  of 
their  patent  in  1852,  the  right  of  the  Company 
to  secure  the  locus  in  quo  by  entry  was  in 
dispute  in  the  Land  Office  of  the  United  States. 
In  September,  1861,  the  Secretary  of  the  In- 
terior determined  adversely  to  the  claim  of 
the  Company  and  in  favor  of  the  claim  of 
.Michigan;  and  in  1852,  upon  proofs  that  the 
t'/oropany  had  complied  with  the  lease,  while  he 
re-affirmed  his  conclusions  in  favor  of  Michigan, 
allowed  the  entry  of  the  Company,  but  with  a 
reservation  of  the  rights  of  Michigan.  The  sec- 
tion No.  18  aforesaid  was  surveyed  in  the  sum- 
mer of  1847,  and  the  portion  in  controversy, 
in  the  report  of  the  geological  survey  of  the 
district,  was  returned  to  the  Land  Office  as  con- 
taining mines  of  copper.  There  was  no  applica- 
tion to  the  Department  of  Public  Lands  to  re- 
new the  lease  held  by  the  Company,  for  the 
reason  (it  is  said)  that  the  system  of  letting 
mineral  lands  of  this  kind  had  been  abandoned, 
upon  the  doubts  expressed  by  the  Attomey- 
Oeneral,  in  1846,  of  the  legality  of  such  leases. 
Upon  the  trial  of  the  cause  in  the  Circuit  Court, 
ill*]  the  •plaintiff  moved  the  court  for  in- 
structions to  the  jury,  that,  upon  the  facts,  he 
was  entitled  to  a  verdict,  and  that  the  defend- 
ant's patent  was  invalid.  The  court  refused  the 
prayer  and  told  the  jury,  "that  by  the  Act  of 
CoiwTess  of  Ist  March,  1847,  all  the  mining 
lands  within  the  district,  reported,  were  taken 
•at  of  the  operation  of  the  general  law  for  the 
1i  h.  ed. 


disposal  of  the  public  lands,  in  pursuance  of  an 
established  policy  to  reserve  from  the  ordinary 
mode  of  disposing  of  public  lands  those  that 
contained  valuable  salt  springs,  lead  mines,  etc., 
that  they  might  be  leased  or  disposed  of  to  pur- 
chasers having  full  knowledge  of  their  value,  by 
reason  of  the  salt  springs  or  mineral  ores  they 
contained,  at  their  full  value,  for  the  public 
benefit.  That,  by  the  above  Act,  all  the  mmeral 
lands  reported  by  the  geologists  within  the  dis- 
trict, in  pursuance  of  this  settled  policy  of  the 
government,  were  appropriated  and  disposed  of 
without  reference  to  the  school  reservation,  the 
appropriation  of  the  land  being  made  before  the 
surveys  were  executed,  and  before  the  locality 
of  section  10  could  be  known.  And  as  it  ap- 
pears from  the  report  of  the  geologist  that  the 
land  in  controversy  contains  valuable  minerals- 
and  was  within  the  boundaries  of  the  lease  un- 
der which  the  Minnesota  Company  claim,  and 
that  they  had  made  large  expenditures  thereon 
for  mining,  were  entitled  to  the  right  of  pur- 
chase, as  provided  in  the  third  section  of  tiie 
above  law;  and  having  paid  for  the  same,  it 
was  a  disposition  of  the  land  which  Congress 
had  a  right  to  make,  and  was  an  exercise  of 
power  within  the  grant.  That  the  setting 
apart  of  another  section  adjacent  will  satisfy 
the  grant  to  the  State." 

Our  first  inquiry  will  be  into  the  nature  of 
the  right  of  the  State  of  Michigan  to  section 
No.  16  in  the  townships  of  that  State,  and  tha 
effect  of  the  discovery  of  minerals  in  such  a 
Hcction  upon  that  right.  The  practice  of  set- 
ting apart  section  No.  10  of  every  township 
of  public  lands,  for  the  maintenance  of  pub- 
lic schools,  is  traceable  to  the  Ordinance  of 
1785,  being  the  first  enactment  for  the  dispos- 
al by  sale  of  the  public  lands  in  the  Western 
Territory.  The  appropriation  of  public  lands 
for  that  object  became  a  fundamental  principle, 
by  the  Ordinance  of  1787,  which  settled  terms 
of  compact  between  the  people  and  States  of 
the  Northwestern  Territory,  and  the  original 
States,  unalterable  except  by  consent.  One  of 
the  articles  affirmed  that  "religion,  morality, 
and  knowledge,  being  necessary  for  good  gov- 
ernment and  the  happiness  of  mankind;"  and 
ordained  that  "schools,  and  the  means  of  edu- 
cation, should  be  forever  encouraged."  This 
principle  was  extended,  first  by  cungi-essionaL 
enactment,  1  Stat,  at  L.  650,  sec.  6,  and  after- 
wards, in  1802,  by  compact  between  the  Unit- 
ed States  and  Georgia  to  the  Southwestern  Ter- 
ritory. The  eariiest  development  of  this- 
•article,  in  practical  legislation,  is  to  be  ["ITV 
found  in  the  organization  of  the  State  of 
Ohio,  and  the  adjustment  of  its  civil  policy,  ac- 
cording to  the  ordinance,  preparatory  to  its  ad- 
mission to  the  Union.  Proposals  were  made  to 
the  inhabitants  of  the  incipient  State  to  b« 
come  a  sovereign  community,  and  to  accept  cer- 
tain articles  as  the  conditions  of  union,  which, 
being  accepted,  were  to  become  obligatory  up- 
on the  United  States.  The  first  of  these  ar- 
ticles is,  "that  the  section  No.  10  in  every  town- 
ship, and  where  such  section  has  been  sold, 
granted  or  disposed  of,  other  lands  equivalent 
thereto  and  most  contiguous  to  the  same,  shall 
be  granted  to  the  inhabitants  of  such  township, 
for  the  use  of  schools." 

A  portion  of  this  Territory  had  been  incum- 
bered in  the  articles  of  cession  by  the  States, 
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»nd  another  portion  by  Congress  for  the  fulAll- 
ment  of  public  obligations,  prior  to  the  Ordi- 
nance of  1785,  and  witlsout  reference  to  the 
•chool  reservations;  therefore,  uniformity  in 
the  appropriation  of  the  section  No.  16  was  par- 
tially defeated.  The  Southwestern  Territory 
was  similarly  burdened  in  the  compact  of  ces- 
sion by  Georgia,  with  the  fulfillment  of  ante- 
cedent obligations,  and  similar  paramount  obli- 
gations have  arisen  in  treaties  with  the  Indian 
tribes  who  inhabited  it.  The  rights  of  private 
property  vested  in  the  inhabitants,  ceded  with 
Louisiana  and  Florida,  and  guaranteed  to  them 
in  the  Treaties  of  Cession,  created  an  obstruc- 
tion to  the  same  policy  within  them.  But  the 
constancy  with  wnich  the  United  States  have 
adhered  to  the  policy  in  the  various  compacts 
with  the  people  of  the  newly  formed  iStates, 
and  the  care  which  Congress  has  manifested  to 
prevent  the  accumulation  of  prior  obligations 
which  might  interrupt  it,  fully  display  their 
estimate  of  its  value  and  importance.  There  is, 
obviously,  a  definite  purpose  declared  to  conse- 
crate the  same  central  section  of  every  town- 
ship of  every  state  which  might  be  aidded  to 
the  federal  system,  to  the  promotion  "of  good 
government  and  the  happiness  of  mankind,"  by 
the  spread  of  "religion,  morality  and  kncwl- 
edge,"  and  thus,  by  a  uniformity  of  local  as- 
sociation, to  plant  in  the  heart  of  every  com- 
munity the  same  sentiments  of  grateful  rever- 
ence for  the  wisdom,  forecast  and  magnanim- 
ous statesmanship  of  those  who  framed  the  in- 
stitutions for  these  new  States,  before  the  con- 
stitution for  the  old  had  yet  been  modeled.  Has 
the  discovery  of  minerals  of  value  upon  this 
section  been  deemed  a  sufficient  cause  for  its 
withdrawal  from  the  operation  of  this  policy, 
and  the  compacts  which  develop  it? 

The  Ordinance  of  I78S  dedicated  the  section 
No.  16  for  the  maintenance  of  public  schools, 
and  in  each  sale  of  the  public  lands  there  was 
by  the  same  ordinance  a  reservation  of  one 
third  part  of  all  gold,  silver,  lead  and  copper 
179*]  mines  withm  the  town  ship  'or  lot  sold. 
Ko  reservations  were  afterwards  made  of  gold, 
silver,  or  copper  mines  until  the  Acts  of  March, 
1847.  By  the  Act  of  March  26,  1804,  and  the 
Act  of  March,  1807,  every  "grant  of  a  salt 
spring  or  a  lead  mine  thereafter  'to  be  made, 
which  had  been  discovered  previously  to  the 
purchase  from  the  United  States,  was  to  be 
considered  as  null  and  void." 

2  Stat,  at  L.  279,  sec.  6;  449,  sec.  6. 

These  Statutes  indicate  a  policy  to  withdraw 
from  sale  lands  containing  these  minerals.  But 
the  compacts  have  been  made  without  such  a 
reservation,  nor  has  the  usage  of  the  Land  Of- 
fice interpolated  such  an  exception  to  the  gen- 
eral grant  of  the  section  No.  16  for  the  use  of 
schools. 

The  grant  of  the  section  No.  16  for  the  use  of 
schools  can  be  executed  without  violating  the 
spirit  of  the  legislation  upon  salt  springs  or 
lead  mines,  and  as  we  have  seen,  no  statute 
prior  to  the  admission  of  Michigan  to  the  Union 
contains  an  appropriation  or  reservation  of 
other  mineral  lands.  The  State  of  Michigan 
was  admitted  to  the  Union,  with  the  unaltera- 
able  condition  "that  every  section  No.  16,  in 
every  township  of  the  public  lands,  and  w^here 
such  section  has  been  sold  or  otherwise  disposed 
of,  other  lands  equivalent  thereto,  and  as  oon- 
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tiguous  as  may  be,  shall  be  granted  to  the 
State  for  the  use  of  schools."  We  agree,  that 
until  the  survey  of  the  township  and  the  desig- 
nation of  the  specific  section,  the  right  of  the 
State  rests  in  compact — binding,  it  is  true,  tha 
public  faith,  and  dependent  for  execntion  upoD 
the  political  authorities.  Courts  of  justice  have 
no  authority  to  mark  out  and  define  the  land 
which  shall  be  subject  to  the  grant.  But  when 
the  political  authorities  have  performed  this 
duty,  the  compact  has  an  object  upon  which  it 
can  attach,  and  if  there  is  no  legal  impedi- 
ment the  title  of  the  State  becomes  a  legal 
title.  The  jus  ad  rem  by  the  performance  of 
that  executive  act  become  a  jus  in  re  judicial 
in  its  nature,  and  under  the  cognizance  and 
protection  of  the  judicial  authorities,  as  well  a« 
the  others. 

Gaines  v.  Nicholson,  9  How.  356. 

The  question  now  arises  whether  the  Act  ot 
March  1,  1847,  created  a  le^al  impediment  to 
the  operation  of  this  principle,  either  by  the 
reservation  of  the  land  tor  public  uses,  or  by  its 
appropriation  to  superior  claims.  In  March, 
1847,  Congress  established  a  land  district  in 
this  region  for  the  disposal  of  the  public  lands. 
It  directed  a  geological  survey  for  the  asocr- 
tainmewi  of  those  containing  valuable  orr^. 
whethei  of  lead  or  copper,  and  a  report  to  tlu^ 
Land  Office.  It  provided  for  the  advertisement 
and  sale  of  such  lands,  departing  in  a  measure 
from  that  usual  mode,  as  to  the  length  of  the 
notice  and  the  amount  of  price;  and  in  refer- 
ence to  the  remainder  of  tiic  lands,  it  applicW 
the  usual  regulations.  To  the  section  contain- 
ing those  directions,  9  Stat,  at  L.  140,  sec.  2, 
there  is  added  an  'exception  from  such  [*180 
sales,  section  No.  16,  "for  the  use  of  school:^, 
and  such  reservations  as  the  President  shall 
deem  necessary  for  public  uses."  It  has  been 
argued,  that  this  exception  is  only  applicable  to 
the  lands  not  contained  in  the  geological  re- 
port, and  that  the  mineral  lands  "were  appro- 
priated and  disposed  of  without  reference  to 
the  school  reservation  by  this  section  of  tha 
Act."  But  it  does  no  violence  to  the  language 
to  embrace  within  the  exception  all  the  sales, 
for  which  the  section  provides,  and  we  cannot 
suppose  that  Congress  could  bia  tempted,  with 
the  hope  of  a  small  additional  price,  which  is 
imposed  upon  the  purchasers  of  the  mineral 
lands,  to  raise  a  question  upon  its  compact  with 
Michigan,  or  to  disturb  its  ancient  and  honored 
policy.  We  think  the  interpretation  which 
claims  this  as  an  exception  in  favor  of  Michi- 
gan, is  to  be  preferred  to  that  which  excludes 
her  from  the  mineral  lands  under  this  compact. 
And  this  conclusion  is  strengthened  by  the 
fact  that  the  power  of  the  President  to  make 
useful  public  reservations  is  connected  in  the 
exception  with  the  school  reservations.  There 
could  be  no  reason  for  limiting  the  power  of 
the  President  to  a  single  class  of  the  public 
lands,  and  to  exclude  him  from  another  m  the 
same  district.  We  conclude  that  this  Act  does 
not  withdraw  the  mineral  lands  from  the  com- 
pact with  Michigan. 

Did  the  execution  of  the  lease  by  the  Secre- 
tary of  War,  in  1845,  before  the  survey  of  the 
lands,  dispose  of  these  lands  so  as  to  defeat  tha 
claim  of  the  State  1  The  Minnesota  Mining 
Company,  at  the  date  of  the  Act  of  March  Ist, 
1847,  held  the  unexpired  lease  by  assignment, 
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and  continued  to  perform  ita  conditions  until 
tlieir  patent  was  issued.  The  3d  section  of  that 
Act  authorized  the  persons  in  possession  under 
such  a  lease,  who  had  fulfilled  its  conditions,  to 
enter  in  one  tract  all  the  lands  included  in  it, 
at  a  diminished  price,  "during  the  continuance 
of  the  lease."  The  4th  section  directed  the  sale 
of  the  mineral  lands  contained  in  the  report, 
but  with  a  proviso,  that  none  of  the  lands  con- 
tained in  any  outstanding  lease,  whose  condi- 
tions had  been  fulfilled,  should  be  sold  till  the 
expiration  of  the  lease,  either  "by  efflux  of 
time,  voluntary  surrender,  or  other  Wal  extin- 
guishment." The  Act  of  Congress  of  Septem- 
ber, 1850,  9  Stat,  at  L.  472,  abrogated  such  of 
the  clauses  of  the  Act  of  1847  which  distin- 
guished the  mineral  from  other  public  lands, 
and  placed  them  alike,  under  the  ordinary  sys- 
tem for  the  disposal  of  the  public  domain,  but 
reserved  to  lessees  and  occupants  the  privileges 
conferred  by  the  Act  of  1847.  From  that  time, 
therefore,  the  argument  "that  the  mining  lands 
within  the  district  were  taken  out  of  the  gener- 
al law  for  the  disposal  of  the  public  lands,  by 
the  Act  of  March,  1847,"  lost  all  its  cogency, 
and  the  rights  of  the  Minnesota  Company  de- 
ls 1*]  pended  entirely  'upon  the  validity  of 
the  lease  and  the  protection  accorded  to  the 
lessee.  The  lease  expired,  by  "efflux  of  time," 
in  September,  1848.  There  was  no  renewal  of 
the  lease,  for  the  double  reason  that  its  original 
validity  was  doubted  by  the  highest  executive 
authority,  and  those  doubts  were  submitted  to 
by  the  lessee,  and  because  Congress  had  passed 
Vhe  law  for  the  disposal  of  the  mineral  lands, 
vkich  determined  the  covenant  for  renewal,  by 
the  terms  of  the  lease  itself. 

Hence,  had  there  been  a  legal  impediment  to 
Ihe  execution  of  the  compact  with  Michigan, 
trected  either  by  the  2d  section  of  the  Act 
•<f  1847,  which  separated  for  some  purposes  the 
mineral  from  other  public  lands,  or  by  the  priv- 
ileges granted   to  lessees   or   their   assigns,   in 
the  3d  section  of  that  Act,  it  was  removed  by 
the  repealing  clause  of  the  Act  of  1850,  and  the 
noncompliance  with  the  conditions  on  which 
the  privileges  depended.     The  section  No.   16 
*as,  at  that  date,  disencumbered  and  subject  to 
the  operation  of  the  compact,  whatever  might 
have  b€«n  its  pre-existing  state. 

That  compact  had  not  been  fulfilled  by  an 
assignment  to  the  State  "of  equivalent  lands, 
contiguous  as  may  be,"  under  the  Act  of  May 
20,  1826.  4  SUt.  at  L.  179.  Shortly  after  the 
passage  of  the  Act  of  1850,  we  find  Michigan 
asserting  her  claim  to  this  section,  advertising 
it  for  sale,  and  selling  it  to  the  vendor  of  the 
plaintiff.  We  also  fihd  the  officers  of  the  Land 
Office  of  the  United  States  denying  the  right  of 
the  Minnesota  Mining  Company  to  enter  the 
land,  and  admitting  the  superior  title  of  the 
State  of  Michigan,  and  finally  reserving  those 
rights  in  the  patent  issued  to  the  Company. 
We  entirely  concur  with  these  officers  in  their 
decision  on  the  subject  of  contest,  for  the  rea- 
sons we  have  given.  We  think  that  the  jury 
should  have  been  instructed,  that  the  section 
No.  16  was  vested  in  the  State  of  Michigan  at 
the  date  of  the  entry  by  the  Minnesota  Min- 
ing Company,  and  that  the  Company  did  not 
acquire  title  by  its  patent. 

The  defendant  insists  that  the  title  of  the 
plaintiff  is  invalid,  for  the  reason  that  the  State 
of  Michigan  was  not  empowered  by  Congress 
IS  t<.  ed. 


to  sell  the  school  reservations.  Where  such 
grants  have  been  made  to  the  State,  or  to  the 
inhabitants  of  the  township  for  the  use  of 
schools,  it  has  been  usual  for  Congress  to  au- 
thorise the  sale  of  the  lands,  if  the  State  should 
desire  it. 

4  Stat,  at  L.  138,  237,  298;  6  lb.  600. 

But  this  consent  was  not,  perhaps,  necessary, 
and  the  application  for  it  is  but  evidence  of  the 
strong  desire  of  the  state  authorities  to  act  in 
good  faith,  and  to  keep  within  the  pale  of  th« 
Uw.    4  Ala.  622. 

The  trusts  created  by  these  compacts  relate 
to  a  subject  certainly  *of  universal  in-  [*18S 
terest,  but  of  municipal  concern,  over  which 
the  power  of  the  State  is  plenary  and  exclu- 
sive. In  the  present  instance,  the  grant  is  to 
the  State  directly,  without  limitation  of  ita 
power,  though  there  is  a  sacred  obligation  im- 
posed on  its  public  faith.  We  think  it  waa 
competent  to  Michigan  to  sell  the  school  reser- 
vations without  the  consent  of  Congress. 

The  defendant  further  objects,  that  the  offi- 
cers of  the  State  violated  the  Statutes  of  Michi- 
igan  in  selling  these  lands,  after  they  wer* 
known,  or  might  have  been  known,  to  contain 
minerals.  Without  a  nice  inquiry  into  these 
Statutes,  to  ascertain  whether  they  reserve 
such  lands  from  sale,  or  into  the  disputed  fact 
whether  they  were  known,  or  might  have  been 
known,  to  contain  minerals,  we  are  of  the  opin- 
ion that  the  defendant  is  not  in  a  condition  to 
raise  the  question  on  this  issue.  The  officers  of 
the  State  of  Michigan,  embracing  the  Chief 
Magistrate  of  the  State,  and  who  have  the 
charge  and  superintendence  of  this  property, 
certify  this  sale  to  have  been  made  pursuant  to 
law,  and  have  clothed  the  purchaser  with  the 
most  solemn  evidence  of  title.  The  defendant 
does  not  claim  in  privity  with  Michigan,  but 
holds  an  adverse  right,  and  is  a  trespasser  up- 
on the  land,  to  which  her  title  is  attached. 

Michigan  has  not  complained  of  the  sale,  and 
retains,  so  far  as  the  case  shows,  the  price  paid 
for  it.  Under  these  circumstances,  we  must  re- 
gard the  patent  as  conclusive  of  the  fact  of  a 
valid  and  regular  sale  on  this  issue. 

Upon  the  whole  record,  we  think  the  jury 
should  have  been  instructed,  that  if  they  found 
the  facts  thus  given  in  evidence  to  be  true,  the 
plaintiff  was  entitled  to  recover  the  premises  in 
question. 

Judgment  reversed;  cause  remanded — * 
venire  to  issue. 


BeV 


McLean,  93. 


THE  SCHOONER  FREEMAN,  her  Tackle,  ete, 
Charles  Hickox,  Claimant  and  Appellant, 

T. 

ALVAH  BUCKINGHAM,  Philo  Buckingham, 
Benjamin  H.  Buckingham  and  James  W. 
M'Cullok,  Libelants. 

(See  S.  0.  18  How.  182-192.) 

False  bills  of  lading  create  no  lien,  even  in 
favor  of  innocent  holder. 

False  bills  of  lading  issued  by  master,  wltbont 
the  knowledge  of  the  owner  of  the  vessel,  cannot 
opernte  to  create  a  lien  under  the  maritime  law, 
binding  the  owner's  interest  in  the  vessel. 
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Id  favor  of  a  bona  nde  bolder  of  sucb  bills  of 
lading  procured  from  tbe  maiter  br  tbe  fraud  of 
an  owner  pro  bae  vice,  tbe  generul  owner  la  not 
estopped  to  show  tbe  trutb,  tbougb  the  special 
owner  would  be. 

Cuntrncts  of  affreightment  entered  Into  with  the 
master  In  good  faltb,  aod  within  the  scope  of  his 
apparent  autliorlt;  as  master,  bind  tbe  vessel  to 
the  merchandise  for  tbe  performance  of  sucb  con- 
tracts. 

A  wilful  fraud  committed  by  tbe  master  on  a 
third  person,  by  algning  false  bills  of  lading.  Is 
not  within  bis  agency,  and  does  not  bind  the 
owner,  even  in  favor  or  an  Innuecat  purchaser.  If 
the  facts  upon  which  bis  power  depended  did  not 
exist. 

Argued  Jan.  15,  1856.     Decided  Jan.  29,  1866. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of 
New  York. 

Tlie  libel  in  this  case  was  flied  in  tbe  District 
Court  of  the  United  States  for  the  Northern 
District  of  New  Yorlc,  by  tbe  appellees,  to  re- 
cover damages  arising  from  the  non-perform- 
ance of  two  contracts  of  affreightment.  The 
District  Court  having  entered  a  decree  dismiss- 
ing the  libel  with  costs,  the  Circuit  Court,  on 
appeal,  ovorriilod  the  decision  and  entered  a 
decree  in  favor  of  the  librlants  for  $5,775.34, 
with  interest  and  costs.  Whereupon  the  claim- 
ant took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  In 
the  opinion  of  the  court. 

Mr.  S.  6.  Haven,  for  appellant: 

The  claimant  had.  agreed  to  sell  the  schooner 
Freeman,  of  which  he  was  owner,  to  John 
Holmes  for  $4,500,  payable  in  five  installments, 
and  on  such  payments  being  made,  and  certain 
other  conditions  complied  with,  he  agreed  to 
give  said  Holmes  a  bill  of  sale.  This  agreement 
did  not  devest  the  property  of  the  claimant  in 
the  schooner. 

Milliard  on  Sales,  pp.  18  to  23;  Barrett  ▼. 
Pritcbard,  2  Pick.  512;  Avre  v.  Bartlett,  9 
Pick.  156;  West  v.  Bolton,  4  Vt.  658;  Herring 
V.  Willard,  2  Sand.  Sup.  Ct.  418;  2  Kent's  Com. 
497;  Strong  v.  Taylor,  2  Hill.  326. 

The  opinion  of  Mr.  Justice  Nelson  "that  John 
Holmes  must  be  considered  the  owner  of  the 
•choonor,  as  it  respects  the  rights  and  interests 
of  third  persons  dealing  with  him  in  tbe  usual 
way,  etc.,"  cannot  be  maintained. 

Barrett  v.  Pritehard,  2  Pick.  516. 


If  Hickox  had  directed  tbe  master  to  sign 
bills  of  lading,  or  given  him  authority  to  do  so, 
without  having  the  flour  on  board,  the  schooner 
would  have  been  bound,  or  the  owner  would 
have  been  estopped  from  denying  the  ship- 
ment had  been  made;  but  where  there  is  no 
fraud,  and  the  master  has  only  general  author- 
ity as  such,  he  cannot  sign  a  bill  of  lading  for 
goods  not  delivered,  so  as  to  charge  the  owner 
of  the  vessel,  even  when  the  bill  of  lading  has 
been  assigned  or  indorsed  for  value. 

Grant  v.  Norway,  70  Eng.  Com.  Law.  664. 

The  signatures  of  the  master  to  tbe  bills  of 
lading  were  procured  by  fraud  or  were  forged. 
As  between  Holmes  and  Hicko.^,  they  were 
void.  The  libelants,  if  they  had  been  indorsees 
of  the  bills  for  value,  would  take  nothing  un- 
der them.  As  they  make  title  to  the  pretended 
flour  only  by  showing  Holmes  shippM  it,  and 
bills  of  lading  procured,  by  felony,  by  fraud, 
or  forgery,  are  no  evidence  of  that  fact,  nor  do 
they  estop  anyone. 

King  v.  Richards,  6  Whart.  418;  Berkley  v. 
Watling,  7  Ad.  &  E.  29;  34  Eng*  Com.  Law,  22; 
Bates  V.  Todd,  1  Moo.  &  R.  106;  Angell  on  Car- 
riers, sees.  231-337;  Abb.  Ship.  324,  325;  Bates 
V.  Stanton,  1  Ducr,  79,  and  cases  there  cited. 

But  tbe  pretended  flour  was  consigned  to 
libelants  as  factors  of  S.  Holmes  &  Co.,  not  as 
owners.  By  the  bills,  they  were  not  interested 
in  it;  the  consignment  was  "for  account  of  S. 
Holmes  &  Co."  This  would  have  given,  the  li- 
belants no  right  or  title  to  the  flour,  had  it 
been  on  board  the  schooner.  Holmes  could  have 
sold  it  at  any  time  before  it  actually  reached 
the  libelants.  , 

Patten  v.  Thompson,  6  M.  &  S.  350;  Russell 
on  Factors  and  Brokers,  202,  203;  Law  Lib. 
Vol.  XLVIII;  Grove  v.  Brien,  8  How.  429-438; 
Conard  ▼.  Atlantic  Ins.  Co.  1  Pet.  386-446; 
Kinlock  v.  Craig,  3  T.  R.  119. 

No  contract  about  transferring  interest  is 
pretended,  except  what  appears  upon  the  bills 
of  lading. 

Winter  v.  Coit,  3  Seld.  288. 

Mr.  John  Ganson,  for  appellees: 

The  appellees  were  the  consignees  of  the 
property,  and  as  such  advanced  money  upon 
the  faith  of  tbe  shipments,  and  the  contract 
contained  in  the  contracts  of  affreighment. 

By  such  consignment  in  advance,  they   ac- 


Nora — Lien  of  the  contract  of  affreightment  on 
tbe  vessel. 

Uy  the  general  maritime  law  tbe  vessel  Is  bound 
to  tbe  shipper  for  the  performance  of  a  contract 
of  affi'ciRhtment  made  with  the  master,  whether 
by  charter-party,  Ity  bill  of  Indium,  or  by  parol. 
The  Flash,  Abb.  Adm.  G7  :  The  IScbecca,  Ware,  188 : 
The  I'hcl)e,  Ware,  20.1 ;  The  Paragon,  Ware,  322 ; 
Morewood  v.  Kuueqiiist,  23  How.  401. 

The  master  may,  acting  In  good  faith  and  within 
tbe  scope  of  bis  apparent  authority,  make  a  con- 
tract of  affreight  meut  for  tbe  vessel,  and  for  tbe 
Krformance  of  such  contract  the  vessel  will  be 
und  in  rem.  Jackson  v.  The  Julia  Smith,  6  Mc- 
Lean. 484 ;  S.  C.  Newb.  61 ;  Tbe  Ilenrlck  Hudson,  7 
Law  Kep.  N.  S.  93. 

Tbe  master  of  a  vessel  cannot  subject  the  ship  In 
rem,  or  his  co-owners,  to  a  responsibility  for  safe 
carriage  or  delK'ery  of  cargo  not  actually  laden  on 
t)oard  of  the  vrnsel  for  transportation  In  her  lawful 
employment.  10  How.  82  :  2  Eng.  L.  &  Eq.  333  ;  20 
Eng.  L.  &  Eg.  323 ;  Montelt  v.  The  Wlllhun  II.  Uu- 
tan,  1  Int.  Rev.  Rec.  12S. 

If  goods  are  damaged  throogh  fault  or  neglect 
of  the  master,  or  want  of  care  In  respect  to  their 
storage,  the  party  baa  a  remedy  against  tbe  vessel 
as  well  as  against  the  persons  cnargeable.  Tbe 
Waldo,  Daveis,  101 ;  8.  C.  4  Law  Bep.  882. 
»4» 


Wi 


The  ship  is  hypothecated,  by  marine  law.  In  every 
contract  of  affreightment,  whether  by  cbaiter-party 
or  bill  of  lading  to  the  shipper,  for  any  dam- 
age bis  goods  may  sustain  from  the  Insufficiency  of 
the  vessel  or  the  fault  of  the  master  or  crew.  The 
Casgo,  Daveis,  184 ;  8.  C.  4  Law.  Hep.  471 :  The 
Sarah,  2  Sprague,  80 ;  Talbot  v.  Wakeman.  19  How. 
Pr.  38. 

Tbe  vessel  la  also  liable  for  damage  to  goods, 
isrtly  attributable  to  bud  stowage.  Browvr  v.  The 
Vater  Witch,  10  How.  Pr.  241 ;  also  for  damiice 
caused  by  goods  of  one  shipper  to  those  of  another. 
Tbe  Cheshire.  2  Sprague,  28. 

Claim  of  shippers  of  cargo  for  damages  for  breach 
of  contract  of  affreightment  Is  a  lien  on  tbe  veiisel 
next  after  that  of  seamen's  wiiues  and  before  tbui  oC 
materialmen.    Uatton  v.  The  Melita,  3  Hughes,  4'J-l. 

Where  there  is  no  contract  or  agreement  of  af- 
freightment between  parties,  vessel  is  not  subject 
to  a  maritime  Hen  as  security  for  the  performance 
of  a  contract  to  transport  a  cargo.  Tbe  Keokuk.  0 
Wall.  617. 

As  to  procedure  to  enforce  shipper's  lien  upon 
vessel,  see  Tbe  Belfast  7  Wall.  624. 

See  also,  as  to  lien  of  the  contract  of  affreight- 
ment on  the  vestal — note  to  70  L.B.A.  4S2. 
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qnind  a  property  in  the  flour.  The  delivery 
of  the  bills  of  lading  to  the  appellees,  and  the 
advancement  of  money  upon  the  faith  thereof, 
were  equivalent  to  an  actual  delivery  of  tbe 
property  to  them  as  security  for  the  advance. 

Gibson  ▼.  Stevens,  8  How.  384;  Conard  v. 
AtUntic  Ins.  Co.  1  Pet  446;  Bank  of  Roches- 
ter V.  Jones.  4  N.  Y.  497. 

It  is  a  well  established  rule  of  the  maritime 
law  of  this  country,  that  a  ship  is  bound  to  the 
merchandise,  and  the  well  established  practice 
of  otu:  admiralty  courts  to  entertain  proceedings 
in  rem  for  the  non-perfoimance  of  contracts 
of  affrei^tment. 

The  Bebecca,  1  Ware,  188;  The  X.  J.  Steam 
Xav.  Co.  y.  Merchants'  Bank,  6  How.  344; 
The  Volunteer,  1  Sumn.  651. 

Were  the  contracts  in  question  made  under 
such  circumstanoes  as  to  bind  the  vessel?  The 
master  was  acting  under  the  employment  of 
Holmes.  The  vessel  was  in  the  possession  of 
Holmes;  he  was  running  her  at  his  own  ex- 
pense and  risk,  and  for  his  own  benefit.  The 
appellant  had  no  interest  in  her  earnings,  and 
was  not  liable  for  her  debts.  Holmes,  not  the 
appellant,  was,  therefore,  owner  of  the  vessel 
within  the  signification  of  that  term  as  used  by 
the  maritime  law,  with  reference  to  the  respon- 
sibility for  the  master's  contracts. 

Reynolds  v.  Toppan,  15  Mass.  370;  Hallet  v. 
Col.  ins.  Co.  8  Johns.  272;  The  Phebe,  1  Ware, 
2«3;  Cutler  v.  Winsor,  6  Pick.  335. 

The  person  in  possession  of  the  vessel  under 
a  conditional  contract  of  purchase,  is  the  owner 
within  the  rule  referred  to. 

Leonard  v.  Huntington,  15  Johns.  298;  Wen- 
dover  v.  Hogeooom,  7  Johns.  3U8;  Thorn  v. 
Hicks,  7  Cow.  697. 

It  is  upon  this  rule  that  a  mortgagee  out  of 
possession  is  not  liable  for  supplies,  but  is  liable 
if  in  possession. 

Mclntyre  v.  Scott,  8  Johns.  169;  Phillips  v. 
Ledley,  I  Wash  C.  C.  226;  Miln  ▼.  Spinola. 
4  Ilill,  176;  Champlin  ▼.  Butler,  18  Johns. 
160. 

Hence,  also,  &  person  running  a  vessel  under 
a  charter-party  is  liable  for  its  debts,  and  tbe 
general  owner  is  not;  and  the  vessel  is  liable  for 
the  contracts  of  the  charterer's  master. 

Drinkwater  v.  The  SparUn,  1  Ware,  149;  The 
Phebe,   1  Ware,  263. 

If  the  proper^  reverts  as  in  case  of  a  charter- 
party  at  its  expiration,  the  vessel  goes  back  to 
tbe  general  owner,  subject  to  the  admiralty 
liens  created  in  the  handa  of  the  original  vendee 
or  charterer. 

The  appellant  was  a  mere  mortgagee  out  of 
possession.  The  master  was  not  his  agent,  but 
derived  his  authority  over  the  vessel,  and  to 
make  contracts  binding  upon  her,  from  his  eoh 
ployer.  Holmes.  Contracts  of  affreightment 
are  such  as  bind  the  vessel  to  answer  in  specie 
for  their  non-performance.  If  they  were  made 
by  the  master,  under  such  circumstances  as  to 
render  the  person  who  was  pro  tempore  the 
owner,  personally  responsible  for  their  per- 
formance, then  it  follows  that  the  vessel  is 
liable  also. 

Tbe  Druid,  1  Wm.  Rob.  339. 

The  master  and  owner.  Holmes,  cannot  deny 
even  the  receipt  of  the  property  on  board  as 
against  theae  appellees,  for  it  would  be  bad 
IK  Ued. 


faith  in  them  to  do  so.  Much  less  can  they  d*> 
ny  the  contract  to  carry  the  flour,  upon  the 
faith  of  which  and  the  shipment  of  receipts 
declared  in  tbe  bills  of  lading,  appellees  parted 
with  their  money. 

Niles  v.  Culver,  8  Barb.  205;  Abb.  Ship.  323 
(marg.) ;  Foster  v.  Kewland,  21  Wend.  94. 

The  appellant  cannot  impeach  these  contracts 
as  between  himself  and  the  appellees. 

1.  Because  he  was  not  the  owner  of  the 
schooner  at  the  time  the  contracts  were  made 
and  broken,  in  the  eye  of  the  maritime  law. 

2.  Because,  by  the  contract  with  Holmes  for 
the  sale  of  the  vessel,  he  is  in  law  deemed  to 
have  taken  the  risks  of  its  becoming  hypothe- 
cated, to  answer  for  the  breach  of  maritime 
contracts,  as  well  as  dangers  sustained  by  col- 
lisions, and  other  marine  torts. 

3.  Because  he  allowed  Holmes  to  hold  him- 
self out  to  the  world  as  the  owner  of  the  vessel. 

The  appellant  should  be  required  to  pay  the 
costs  personally,  becaiue  tbe  fund  realized  from 
the  sale  of  the  vessel  is  insufficient  to  pay  the 
appellees  claim. 

Mr.  Justice  Cortif  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  North- 
em  District  of  New  York. 

The  appellees  filed  their  libel  in  the  District 
Court,  alleging  that  they  are  the  consignees 
named  in  two  bills  of  lading,  signed  by  the 
master  of  the  schooner  Freeman,  which  certify 
that  certain  quantities  of  flour  had  been 
shipped  on  board  the  schooner  by  S.  Holmes  & 
Company,  at  Cleveland,  in  the  State  of  Ohio,  to 
be  carried  to  Buffalo,  in  the  State  of  New  York, 
and  there  safely  delivered — dangers  of  naviga- 
tion excepted — to  an  agent  named  in  the  bills 
of  lading,  to  be  by  him  forwarded  to  the  libel- 
ants, in  the  City  of  New  York.  That  though 
this  merchandise  was  thus  consigned  to  the  li- 
belants for  account  of  the  shipper,  yet,  on  re- 
ceipt of  the  bills  of  lading,  and  on  the  faith 
thereof,  the  libelants  made  advances  to  the  ship- 
pers. That  thirteen  hundred  and  sixty  barrels 
of  flour  mentioned  in  the  bills  of  lading  were 
not  delivered  at  Buffalo,  though  the  delivery 
was  not  prevented  by  any  danger  of  navigation. 

In  accordance  with  the  prayer  of  the  libel, 
the  schooner  was  arrested,  and  the  appellant 
intervened  as  claimant. 

It  appeared  that,  a  short  time  before  these 
bills  of  lading  were  'signed,  the  claim-  [*188 
ant  being  the  sole  owner  of  the  schooner,  con- 
tracted with  John  Holmes  to  sell  it  to  him  for 
the  sum  of  $4,000,  payable  by  installments  of 
$600,  at  different  dates;  that,  by  the  contract, 
John  Holmes  was  to  take  possession  of  the  ves- 
sel, and  if  he  should  make  aU  the  agreed  pay- 
ments, the  claimant  was  to  convey  to  him ;  that 
only  one  installment  had  become  payable,  and 
had  been  paid,  when  the  vessel  was  arrested; 
that  the  vessel  was  delivered  to  John  Holmes, 
under  this  contract,  and  he  allowed  his  son, 
Sylvanus  Holmes,  to  have  the  entire  control  and 
management  of  the  schooner,  which  was  in  his 
employment,  and  victualed  and  manned  by  him. 
and  commanded  by  a  master  whom  he  appoint- 
ed at  the  time  the  billa  of  lading  in  question 
were  signed. 

S4» 


Digitized  by 


Google 


182-192 


Supreme  Codbt  or  tbb  Uhitbo  States. 


Dec.  Xkbm, 


It  farther  appeared  that  Sylvanus  Holmes 
transacted  btuiness  under  the  style  of  S.  Holmes 
&  Company;  that  the  flour  mentioned  in  these 
bills  of  lading  as  having  been  shipped  by  him, 
and  which  the  master  failed  to  deliver,  never 
\ras  in  fact  shipped — nor,  so  far  as  appeared, 
had  Sylvanus  Holmes  any  such  flour;  and  that 
he  induced  the  master  to  sign  the  bills  of  lad- 
ing by  fraud  and  imposition,  intending  to  use 
them — as  he  did  use  them — as  instruments  to 
impose  on  the  libelants,  and  obtain  advances  on 
the  faith  thereof. 

I  To  state  succinctly  the  legal  relations  of  these 
parties,  it  may  be  said  that  the  claimant  was 
the  general  owner  of  the  vessel;  that  Sylvanus 
Holmes  was  owner  pro  hac  vice;  that  the  libel- 
ants are  holders  of  the  bills  of  lading,  for  a 
valuable  consideration  parted  with,  in  good 
faith,  on  the  credit  of  the  bills  of  lading;  but 
that  the  bills  of  lading  themselves  are  not  real 
contracts  of  affreightment,  but  only  false  pre- 
tenses of  such  contracts;  and  the  question  is, 
whether  they  can  operate,  under  the  maritime 
law,  to  create  a  lien,  binding  the  interest  of  the 
claimant  in  the  vessel. 

Under  the  maritime  law  of  the  United  States 
the  vessel  is  bound  to  the  cargo,  and  the  cargo 
to  the  vessel,  for  the  performance  of  a  contract 
of  affreightment;  but  the  law  creates  no  lien  on 
ft  vessel  as  a  security  for  the  performance  of  a 
contract  to  transport  cargo,  until  some  lawful 
contract  of  affreightment  is  made,  and  a  cargo 
shipped    under    it. 

In  this  case  there  was  no  cargo  to  which  the 
ship  could  be  bound,  and  there  was  no  con- 
tract made,  for  the  performance  of  which  the 
ship  could  stand  as  security. 

But  the  real  question  is,  whether,  in  favor  of 
a  bona  fide  holder  of  such  bills  of  lading  pro- 
cured from  the  master  by  the  fraud  of  an  owner 
pro  hac  vice,  the  general  owner  is  estopped  to 
show  the  truth,  as  undoubtedly  the  special 
owner  would  be.  This  question  does  not  ap- 
pear to  have  been  made  in  the  court  below, 
189*]  'the  distinction  between  the  special  and 
gtneral  owner  not  having  been  insisted  on.  So 
large  a  part  of  the  carrying  trade  of  this  coun- 
try is  carried  on  in  vessels  of  which  the  masters, 
or  other  persons,  are  owners  pro  hac  vice,  and 
the  practice  of  taking  security  by  way  of  mort- 
gage of  vessels  has  become  so  common,  while,  at 
the  same  time,  the  confidence  placed  in  bills 
of  lading  as  the  representativea  of  property  is 
so  great  and  so  important  to  commerce,  that 
the  relative  rights  of  the  holders  of  such  docu- 
ments, and  of  the  g^eral  owners  and  mortgag- 
ees of  vessels,  which  are  involved  in  this  case, 
are  subjects  of  magnitude;  and  the  case  has  re- 
ceived the  attentive  consideration  of  the  court. 

The  first  and  most  obvious  view  which  pre- 
sents itself  is,  that  the  claimant  in  this  case  is 
not  personally  liable  on  these  bills  of  lading. 
The  master  who  signed  them  was  not  his  agent, 
and  they  created  no  contract  between  him  and 
the  consignor  or  consignee,  or  any  third  person 
who  might  become  their  holder.  Abb.  on  Ship. 
42  and  note,  57  and  note.  And  it  has  been  laid 
down  by  the  High  Court  of  Admiralty  in  En- 
gland (The  Druid,  1  Wm.  Rob.  399),  that  "in 
all  causes  of  action  which  may  arise  during  the 
ownership  of  the  persons  whose  ship  is  pro- 
ceeded against,  I  apprehend  that  no  suit  could 
«Fer  be  maintained  against  a  ship,  where  the 
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owners  were  not  themselves  personally  liable, 
or  where  their  personal  liability  had  not  been 
nven  up,  as  in  bottomry  bonds  by  taking  a 
lien  on  tlie  vessel.  The  liability  of  the  ship, 
and  the  responsibility  of  the  owners  in  such 
cases,  are  convertible  terms;  the  ship  is  not  li- 
able if  the  owners  are  not  responsible ;  and  vice 
versa,  no  responsibility  can  attach  on  the  own- 
ers if  the  ship  is  exempt  and  not  liable  to  be 
proceeded  against."  See,  also,  The  Bold  Buc- 
cleugh,  2  En^.  L.  and  Eq.  537. 

Though  this  language  is  broad  enough  to 
cover  all  cases,  whether  of  contract  or  tort,  it 
should  be  observed  that  the  case  before  the 
court  was  one  of  willful  tort  by  the  master,  and 
that  there  was  no  occasion  to  advert  to  any  dis- 
tinction between  a  general  and  special  owner, 
or  to  consider  whether  the  interest  of  the  former 
in  tlie  vessel  could  be  bound  by  the  act  of  the 
latter,  or  of  the  master  appointed  by  him. 

We  are  of  opinion  that,  under  our  admiralty 
law,  contracts  of  affreightment,  entered  into 
with  the  master,  in  good  faith,  and  within  the 
scope  of  his  apparent  authority  as  master,  bind 
the  vessel  to  the  merchandise  for  the  perform- 
ance of  such  contracts,  wholly  irrespective  of 
the  ownership  of  the  vessel,  and  whether  the 
master  be  the  agent  of  the  general  or  the  spe- 
cial owner. 

In  the  case  of  The  Phebe,  1  Ware,  263, 
Judge  Ware  has  traced  the  power  of  the  mas- 
ter to  bind  the  vessel  by  contracts  of  affreight- 
ment, to  the  maritime  usages  of  the  middle 
ages.  So  *far  as  respects  such  contracts  [*190 
made  by  the  master  in  the  usual  course  of  the 
onployment  of  the  vessel,  and  entered  into  with 
a  party  who  has  no  notice  of  any  restriction 
upon  that  apparent  authority,  those  maritim» 
usages  may  safely  be  considered  to  make  part 
of  our  law;  though  we  should  hesitate  to  de- 
clare that  tiieir  effect  has  not  been  modified  by 
our  own  commercial  law,  which  has  recognized 
interests  and  rights  unknown  to  the  commercial 
world  when  those  usages  obtained.  And  we  de- 
sire to  be  understood  as  not  intending  to  say 
that  all  contracts  made  by  a  master  within  the 
usual  scope  of  his  employment,  which,  by  the 
ancient  maritime  law,  would  have  created  liens 
on  the  vessel,  will  now  do  so,  in  such  manner  aa 
to  bind  the  interests  in  the  vessel  of  parties 
whom  he  does  not  represent  as  agent.  For  th« 
ground  on  which  we  rest  the  authority  of  a  mas- 
ter, who  is  either  special  owner  or  agent  of  the 
special  owner,  is,  that  when  the  general  owner 
intrusts  the  special  owner  with  the  entire  con- 
trol and  employment  of  the  ship,  it  is  a  just 
and  reasonable  implication  of  law  that  the  gen- 
eral owner  assents  to  the  creation  of  liens  bind- 
ing upon  his  interest  in  the  vessel,  as  security 
for  the  performance  of  contracts  of  affreight- 
ment made  in  the  course  of  the  lawful  employ- 
ment of  the  vessel.  The  general  owner  must  be 
taken  to  know  that  the  purpose  for  which  the 
vessel  is  hired,  when  not  employed  to  carry  car- 
go belonging  to  the  hirer,  is  to  carry  cargo  of 
third  persons ;  and  that  bills  of  lading,  or  char- 
ter-parties, must,  in  the  invariable  regular 
course  of  that  business,  be  made,  for  the  per- 
formance of  which  the  law  confers  a  lien  on  the 
vessel. 

He   should   be   considered  as   contemplating 

and  consenting  that  what  is  uniformly  done 

may  be  done  ^ectually;  and  he  should  not  be 
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•llow^  to  ny  tliat  be  did  not  expect,  or  asfree, 
ftiat  third  persons,  who  have  shipped  merchan- 
dise and  taken  bills  of  lading  therefor,  would 
thereby  acquire  a  lien  on  a  vessel  which  he  has 
placed  under  the  control  of  another,  for  the  very 
purpoMe  of  enabling;  him  to  make  such  contract 
to  which  the  law  attaches  the  lien. 

See  The  Cassius,  2  Story,  93;  Webb  ▼.  Pierce, 
1  Curtis.  107. 

But  if  this  be  the  ground  upon  which  the  In* 
terest  of  the  (;eneral  owner  is  subjected  to  liens, 
by  the  act  of  those  who  are  not  so  his  agents  as 
to  bind  him  personally,  this  ground  wholly  fails 
in  the  case  at  bar. 

There  can  be  no  implication  that  the  general 
owner  consented  that  false  pretenses  of  con- 
tracts, having  the  semblance  of  bills  of  lading, 
>hoiild  be  created  as  instruments  of  fraud;  or 
ihat,  if  so  created,  they  should  in  any  manner 
alToct  him  or  his  property.  They  do  not  grow 
out  of  any  employment  of  the  vessel ;  and  there 
i«  as  little  privity  or  connection  between  him, 
191*]  or  his  vessel,  *and  such  simulated  bills 
of  lading,  as  there  would  be  between  him  and 
any  other  fraud  or  forgery  which  the  master  or 
special  owner  might  commit. 

Nor  can  the  general  owner  be  estopped  from 
showing  the  real  character  of  the  transaction, 
by  the  fact  that  the  libelants  advanced  money 
on  the  faith  of  the  bills  of  lading;  because 
this  change  in  the  libelant's  condition  was  not 
induced  by  the  act  of  the  claimant,  or  of  any- 
one acting  within  the  scope  of  an  authority 
which  the  claimant  had  conferred.  Even  if 
the  master  had  been  appointed  by  the  claimant, 
»  willful  fraud  rommitted  by  him  on  a  third 
person,  by  signing  false  bills  of  lading,  would 
not  be  within  his  agency.  If  the  signer  of  a 
bill  of  lading  was  not  the  master  of  the  vessel, 
no  one  would  suppose  the  vessel  bound ;  and  the 
reason  is,  because  the  bill  is  signed  by  one  not 
in  privity  with  the  owner.  But  the  same  reason 
•pplies  to  a  signature  made  by  a  master  out  of 
the  course  of  his  employment.  The  taker  as- 
sumes the  risk,  not  only  of  the  genuineness  of 
the  signature,  and  of  the  fact  that  the  signer 
was  master  of  the  vessel,  but  also  of  the  appar- 
ent authority  of  the  master  to  issue  the  bill  of 
lading.  We  say  the  apparent  authority,  because 
any  secret  instructions  by  the  owner,  inconsist- 
ent with  the  authority  with  which  the  master 
appears  to  be  clothed,  would  not  affect  third 
persons.  But  the  master  of  a  vessel  has  no 
more  an  apparent  unlimited  authority  to  sign 
bills  of  lading,  than  he  has  to  sign  bills  of  sale 
of  the  ship.  He  has  an  apparent  authority,  if 
the  ship  be  a  general  one,  to  sign  bills  of  lading 
for  cargo  actually  shippeid;  and  he  has  also  au-' 
thority  to  sign  a  bill  of  sale  of  the  ship,  when, 
in  case  of  disaster,  his  power  of  sale  arises. 
But  the  authority,  in  each  case,  arises  out  of, 
and  depends  upon,  a  particular  state  of  facts. 
It  is  not  an  unlimited  authority  in  the  one  case 
more  than  in  the  other;  and  his  act,  in  either 
case,  does  not  bind  the  owner,  even  in  favor  of 
an  innocent  purchaser,  if  the  facts  upon  which 
his  power  depended  did  not  exist;  and  it  is  in- 
cumbent upon  those  who  are  about  to  change 
their  condition,  upon  the  faith  of  his  authority, 
to  ascertain  the  existence  of  all  the  facts  upon 
which  his  authority  depends. 

Though  the  law  on  this  point  seems  to  bave 
been  considered  in  Westminster  Hall  not  to 
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have  been  settled,  when  the  eighth  edition  of 
Abbot  on  Shipping  was  published,  in  1849  (Abb. 
on  Ship.  325),  we  take  it  to  bo  now  settled,  by 
the  cases  of  Grant  v.  Norwav,  2  Eng.  L.  &  Eq. 
337;  Hubbersty  v.  Ward,  18  Eng.  L.  &  Eq.  551; 
and  Coleman  v.  Riches,  29  Eng.  L.  &  Eq.  323. 

The  same  law  was  much  earlier  laid  down  in 
Walter  v.  Brewer,  11  Mass.  99. 

But  the  case  at  bar  is  much  stronger  in  favor 
of  the  claimant,  because  the  master  was  not  ap- 
pointed by  him,  and  the  signature  *of  [*192 
the  bills  of  lading  was  obtained  by  the  fraud 
of  the  special  owner. 

In  Gracie  v.  Palmer,  8  Wheat.  C05,  the  ques- 
tion came  before  the  court,  whether  the  char- 
terer and  the  master  could,  by  a  contract  made 
with  a  shipper  who  acted  in  pood  faith,  destroy 
the  lien  of  the  owner  on  the  goods  shipped,  for 
the  freight  due  under  the  charter-party.  It  was 
held  they  could  not;  and  the  decision  is  placed 
upon  the  ground  of  want  of  authority  to  do 
the  act.  It  was  admitted  by  the  court  that  the 
charterer  and  master  might  impose  on  a  shipper 
in  a  foreign  port,  by  making  him  believe  the 
charterer  was  owner,  and  the  master  his  agent. 
But  it  was  considered  that  so  far  as  respected 
the  owner,  the  risk  of  loss  from  such  imposition 
lay  on  the  shipper.  So,  in  this  case,  even  if  the 
special  owner  and  the  master  had  combined  to 
issue  these  simulated  bills  of  lading,  they  could 
not  create  a  lien  on  the  interest  of  the  general 
owner  of  the  vessel.  Upon  the  actual  posture 
of  the  facts,  the  master  having  been  defrauded 
by  the  special  owner  into  signing  the  bills  of 
lading,  it  would  be  diRicult  to  distinguish  them, 
so  far  as  respects  the  rights  of  the  claimant, 
from  the  bills  forged  by  the  special  owner.  On 
these  grounds,  we  are  of  opinion  that,  upon  the 
facts  as  they  appear  from  the  evidence  in  the 
record,  the  maritime  law  give  no  lien  upon  the 
schooner;  that  the  claimant  is  not  estopped 
from  alleging  and  proving  those  facts;  and 
consequently,  that  the  decree  of  the  court  below 
must  be  reversed,  and  the  cause  remanded,  witb 
directions  to  dismiss  the  libel,  with  costa. 


•THE  HEIRS  OF  GENERAL  LAFAY-  ('laT 

ETTE, 

Plaintiffs  in  Error, 

V. 

JOSEPH  KENTON  et  a!., 

and 

THE   HEIRS   OF   GENERAL   LAFAYETTE 

Plaintiffs  in  Error, 

T. 

EDWARD  C.  CARTER  et  aL 

(See  S.  0.  18  How.  197-199.) 

Courts  have  no  power  to  revise  action  of  Con- 
gress as  to  titles  of  lands. 

By  Act  of  1803  Congress  autborlxed  land  warrant 
to  General  Lafayette,  of  lands  In  Orleans  Territory 
but  not  to  Include  lands  rlgbtfully  claimed  by  otbers 
or  Improved  lands. 

Until  tbe  Register  certlfled  tbat  tbe  land  wai  not 
rightfully  claimed  by  another,  tbe  Secretary  was 
not  autborlsed  to  Issue  tbe  patent. 

Courts  of  Justice  have  no  power  to  revise  what 
Congress  or  commissioners  acting  under  Its  aatbor- 
fty,  bave  done  In  conflrnratlon  of  titles  of  pablle 
lands. 

Against  the  United   States  and  tbe  person  t« 
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SnPRncc  Ck>cBT  of  the  Umteo  States. 


Dec.  Tebic, 


whom  tbe  warrant  Is  Imtinl,  such  conflrmations,  br- 
laiir  a  condition  Impoied  on  the  location,  ar«  con- 
«luilTe. 

Argued  Jan.  17.  1856.       Decided  Jan.  29,  1856. 

VRRORS  to  the  Circuit  Court  of  the  United 
"j  States  for  the  Eastern  District  of  Louisi- 
«na. 

These  suit  were  brought  bv  petitions  filed  in 
the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  by  the  plaintiffs 
in  error,  for  the  recovery  of  certain  tracts  of 
land.  The  court  below  having  entered  u  decree 
in  favor  of  the  defendant,  dismissing  the  peti- 
tions, with  costs,  the  petitioners  sued  out  these 
writs  of  error. 

A  further  statement  appears  in  the  opinion 
«f  tlie  court. 

Mr.  Miles  Taylor,  for  the  plaintiffs  in  er- 
ror: 

The  instant  the  "option"  given  was  exercised 
by  Lafayette,  by  malcing  his  selection  and  "lo- 
cating" a  portion  of  tlie  grant  made  to  him  on 
the  "vacant  land  situate  beyond  the  six  hun- 
dred yards  lately  abandoned  by  Congress  to  the 
corporation"  of  the  City  of  New  Orlpana,  his 
right  to  the  land  became  complete,  if  the  land 
designated  was  "the  property  of  the  United 
States." 

Ladiga  v.  Bowland,  2  How.  681 ;  Lessieur  v. 
Price,  12  How.  69. 

There  was  no  express  reservation  in  favor  of 
claimants  under  the  Acts  of  1805,  1806  and 
1807;  and  as  Lafayette  had  a  right  to  locate  at 
his  option  "on  any  land,  the  property  of  the 
United  States  in  the  Territory  of  Orleans,"  his 
right  under  a  legal  location  could  not  have  been 
devested  by  the  filing  of  a  claim  subsequently. 

Stoddard  v.  Chambers,  2  How.  284;  McCabo 
▼.  VVorthington,  1«  How.  80;  White  v.  WelU' 
Ex'rs,  5  Mart.  6.">8. 

If  the  confirmations  made  by  the  Conimis- 
•ioners  under  the  Acts  of  Congress  of  1806,  1800 
and  1807,  gave  any  rights  to  the  confirmees, 
•nch  rights  were  equitable  rights.  No  legal 
rights  to  the  lands  embraced  in  tbe  claims  of 
those  claimants  could  vest  in  them,  unless  pat- 
ent certificates  and  patents  were  issued  to  them 
according  to  law.  In  the  alieence  of  such'  pat- 
ent certiHoates  and  patents,  the  legal  title  to  the 
land  embraced  in  the  patent  of  Lafayette  was  in 
the  plaintiffs. 

Burgess  v.  Gray,  16  How.  63;  West  t.  Coch- 
ran, 17  How.  412. 

Messrs.  J.  P.  Benjamin  and  Louis  Janin,  for 
defendants  in  error: 

What  was  granted  by  this  patent? 

Clearly  not  the  603  y^v  seres  surveyed  by  Tur- 
ner, as  now  claimed  by  the  plaintiffs,  but  only 
"snch  parts  and  parcels  thereof  as  are  not  le- 
gally claimed  by  any  other  person  or  persons 
whomsoever." 

The  survey  itself  states  what  portions  of  the 
land  were  vacant.  These  were  the  two  pieces 
of  land  nearest  to  the  city.  On  both  of  these 
tracts  the  word  "vacant"  is  written.  Their  ag- 
gregate contents  are  added  on  the  larger  tract, 
thus  showing  that  the  vacant  lands  within  the 
limits  of  the  survey,  amounted  to  114.74  acres. 

This  is  the  full  extent  of  the  land  to  which 
Gen.  Lafayette's  patent  ftpplies.  This  extent  of 
land  Gen.  Lafayette  and  his  assigns  have  al- 
ways peacefully  possessed  or  recovered  by  suit. 
Blanc  V.  Lafayette  and  Hagan,  11  How.  104. 
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Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

By  an  Act  of  1803.  CongreM  authorised  the 
Secretary  of  War  to  issue  to  Major  General  La- 
fayette, land  warrants  amounting  in  all,  to  !!,• 
620  acres.  By  the  Act  of  March  2,  1806,  he 
was  authorized  to  locate  his  warrants  on  any 
lands,  "the  proper^  of  the  United  States,^ 
within  the  Orleans  Territorv;  the  locations  to 
be  made  with  the  Register  of  a  land  office  estab- 
lished there,  and  the  surveys  were  to  be  execut- 
ed under  the  authority  of  the  surveyor  of  tlw 
public  lands  south  of  Tennessee.  Patents  were 
directed  to  be  issued,  when  surveys  of  the  re- 
spective tracts  were  presented  to  the  Secretory 
of  the  Treasury,  "together  with  a  certificate  of 
the  proper  Register  (in  each  case),  stating  that 
the  land  surveyed  was  not  rightfully  claimed  by 
any  other  person."  And  the  Act  "further  pro- 
vided, that  no  location  should  include  any  im- 
proved lands  or  lots. 

By  an  Act  passed  in  1806,  entries  were  au- 
thorized fur  any  quantity  of  land  not  less  than 
600  acres. 

•On  the  20th  day  of  November.  1807,  [•!»« 
General  I^fayette  (by  his  agent)  located  603 
acres,  calling  for  "vacant  lands  situated  beyond 
the  line  of  800  yards  lately  abandoned  by  Con- 
gress to  the  corporation  of  the  said  city,  round 
the  fortifications  of  the  same." 

Owing  to  the  unsettled  state  of  private  land 
claims  near  the  City  of  New  Orleans,  the  loca- 
tion was  not  surveyed  until  March,  1825,  when 
the  principal  surveyor  certified  to  the  Register 
that  he  had  surveyed  for  General  Lafayette  "• 
tract  of  land  situate  in  the  parish  of  Orleans 
beyond  the  line  of  600  yards  abandoned  by 
Congress  to  the  corporation  of  the  City  of 
New  Orleans,  having  such  courses,  distances, 
boundaries  and  contents,  as  are  represented  in 
the  annexed  plat  of  survey." 

Pursuant  to  the  Act  of  March  2,  1806,  the 
Register  certified  that  "the  lands  contained  in 
the  survey  returned  to  his  ofiice  were  vacant, 
with  the  exception  of  the  ports  designoted  as 
private  claims." 

On  the  4th  day  of  July,  1826,  o  patent  issued, 
which,  by  its  recitals,  describes  the  out  bound- 
aries of  the  600  acres,  and  then  the  granting 
clause  declares  that  there  is  "granted  to  said 
General  Lafayette  and  to  his  heirs,  oil  such 
ports  or  parcels  of  the  tract  of  land  above  de- 
scribed, OS  ore  'not  legally  claimed'  by  any  oth- 
er person  or  persons  whomsoever." 

From  the  recitols  in  the  patent,  it  might  be 
inferred  that  General  Lafayette's  entry  had  the 
same  boundaries  as  described  in  the  patent ;  the 
fact,  however,  is,  that  the  description  contained 
in  ttte  patent  is  the  first  description  in  words, 
of  the  land  claimed  under  the  entry ;  the  patent 
being,  in  fact,  founded  on  the  figurative  plan, 
which  is  attsLched  to  ond  forms  an  essential 
part  of  the  patent,  and  to  this  plan  we  ore 
forced  to  look  for  o  certificate  of  the  Register, 
"stating  that  the  land  is  not  rightfully  cUimed 
by  any  other  person." 

Until  the  certificate  was  made,  the  Secretary 
was  not  authorized  to  issue  the  patent,  and,  tu 
enable  the  Register  to  make  the  proper  certifi- 
cate, he  was  compelled  to  delay  till  Oongreso, 
either  directly  or  indirectly,  through  commla- 
sioners,  ascertained  the  rightful  elidms  of  oth* 
era   (ying  within   the  limits   supposed   t«  b« 
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covered  by  General  Lafayette's  location;  and  as 
the  location,  in  the  form  It  waa  surveyed  (and 
no  doubt  as  claimed  to  exist  wlicn  it  was  made) , 
notoriously  interfered  with  claims  of  different 
private  individuals,  and  covered  possessions  pro- 
tected by  the  Act  of  March  3,  1807,  no  reason 
could  be  urged,  on  behalf  of  the  locator,  why  a 
survey  and  certificate  should  be  made  and  re- 
turned to  the  Secretary  of  the  Treasury  before 
the  private  claims  were  duly  ascertained ;  it  be- 
inj;  the  obvious  object  of  the  locator  to  obtain 
"the  parts  or  parcels  of  land,"  within  his  out 
19V*]  boundaries,  *tliat  should  chance  to  be 
found  vacant,  after  the  private  claims  had  been 
acted  on  and  confirmed  or  rejected. 

As  respected  these  private  rights  and  preten- 
sions. Congress  rcsen-od  to  itself  the  power  to 
deal  with  them  by  such  means  as  were  deemed 
appropriate ;  and  by  the  course  of  action  it  pre- 
scribed General  Lafayette  was  compelled  to 
abide.  The  case  of  West  v.  Cochran,  17  How. 
lays  down  the  governing  rule  on  the  subject. 

The  courts  of  justice  Iiave  no  power  to  revise 
what  Congress,  or  commisaioners  acting  by  its 
autliority,  have  done  in  their  conrirmations  of 
the  titles  here  assailed.  Against  the  United 
States  these  confirmations  are  conclusive,  and 
they  are  equally  so  against  General  Lafayette; 
this  being  a  condition  imjiosed  on  his  location 
by  the  Act  of  1803  above  quoted,  and  which  is 
aOirmcd  in  his  patent.  Titles,  covering  tlie  land 
sought  to  be  recovered  by  the  petitioners  l>elow, 
were  confirmed  to  others  before  the  patent 
to  General  T^fayette  was  issued,  which  ap- 
pears by  documents  found  in  the  record.  But, 
if  these  documents  were  wanting,  we  are  of 
opinion  that  the  patent,  and  the  figurative  plan, 
with  the  designations  on  it,  where  the  private 
confirmed  titles,  and  the  vacant  lands  are  laid 
down  on  the  plat,  and  noted  as  private  proper- 
ty or  as  vacant,  furnish  evidence  that  nothing 
passed  by  the  grant  but  the  lands  noted  as  be- 
ing vacant. 

It  is,  therefore,  ordered  tliat  the  judgment  in 
the  Circuit  Court  be  afiirmed  in  the  respectiv* 
cases  cited  in  the  caption. 


Uf]        'THE  UNITED  STATES, 

PlantilTs  in  Error, 

v. 

THE    MINNESOTA     &     NORTHWESTERN 

RAILROAD  COMPANY, 

(See  S.  C.  18  How.  241-243.) 

Appeal — discontinuance — when  granted. 

The  withdrawal  or  dlicontlnuaDce  of  ao  appeal  Ja 
not  t  matter  ot  course,  but  00I7  by  leave  of  the 
court 

The  dlscoDtlnaance  is  usually  granted  unless 
tomt  special  reason  lie  shown  for  retaining  the 
cue. 

Dautlly  the  court  will  not  allow  It,  If  the  party 
Isteiid  at  some  future  time  to  bring  a  new  appeal. 

But  wbere  the  Attorney-Oeneral  avers  that  tnere 
•re  other  questloDS  than  those  appearing  on  the 
record  wblco  he  deems  material  to  be  considered, 
Inte  to  discontinue  will  be  granted. 

Argued  Jan.  21,  1850.    Decided  Jan.  29,  1850. 

F  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Minnesota. 

This  suit  was  brought  in  the  District  Court 
of  the  United  States  for  the  First  District  of 
the  TerritoiT  of  Minnesota,  by  the  United 
t»Ij.ed. 


States,  against  the  M.  &  N.  W.  R.  R.  Co.,  for 
an  nllecfd  trespass  upon  lands. 

The  judgment  of  the  court  was  in  favor  of 
the  drfendaiits.  This  judgment,  on  appeal,  was 
aflirmed  by  the  United  States  Supreme  Court 
for  the  Territory  of  Minnesota. 

Upon  a  writ  of  error  sued  out  by  the  United 
States,  the  cause  was  thereupon  removed  to 
this  court,  where  the  record  was  filed  by  the 
defendants,  and  the  cause  docketed  on  or  about 
Dec.  20,  1854. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

On  motion  by  the  .\tty-Gen.  to  dismiss  the 
writ  of  error,  or  strike  the  entry  thereof  from 
the  docket. 

Mr.  C.  Cushing,  Atty-Gen.,  for  the  plaintiffs 
In  error. 

The  judgment  below  was  recorded  Dec.  8, 
1854. 

The  writ  of  error  was  allowed  Dec.  9,  18S4; 
and  it  is  made  returnable  to  this  court  on  the 
fourth  Monday  of  the  same  Dec.:  all  of  which 
constitutes  a  fatal  defect.  The  term  of  this 
court  in  that  year  commenced  Dec.  4.  Its  reg- 
ular return  day  is  the  1st  day  of  the  term. 
A  writ  of  error  mint  be  brought  tested  of  the 
term  next  preceding  that  to  which  it  is  return- 
able. 

Villalobos  v.  The  U.  S.  0  How.  81,  90,  and 
cases  there  cited. 

The  entry  was  made  by  the  defendants  in 
error,  prematurely,  in  anticipation  of  the  expi- 
ration of  the  thirty  days,  which  time  the  appel- 
lant is  entitled  to,  for  election  whether  himself 
to  make  entry  or  not. 

Hartshorn  v.  Day,  18  How.  28,  ante  p.  272. 

The  suit  was  commenced  in  the  name  of  the 
United  States,  on  defective  pleadings  without 
the  knowledge  of  the  department,  to  which  the 
direction  of  all  such  suits  belongs,  and  con- 
trary to  law  and  standing  instructions;  and 
the  prosecution  of  the  appeal  is  not  desired  by 
the  Home  Department. 

Mr.  R.  Johnson,  for  defendant  in  error: 

The  cause  was  regularly  before  this  court 
pursuant  to  the  43d  rule,  and  presents  a  com- 
plete record  of  facts  demanding  a  judgment  of 
law  in  the  matters  therein  arising,  and  which 
are  in  dispute  between  the  parties. 

If  the  plaintiff  wishes  to  discontinue,  he  can- 
not do  so  without  leave  of  the  court,  which  may 
be  refused. 

Booth  v.  Lycester,  1  Keen,  265;  Carrington 
V.  Holley,  1  Dick.  280. 

When  the  Court  of  Appeals  is  possessed  of 
the  record  by  a  due  return  of  the  writ,  the 
plaintiff  cannot  withdraw  or  discontinue  the 
case  without  the  consent  of  the  adverse  party 
or  the  leave  of  the  court.  The  same  doctrine 
applies  to  appeals. 

Yeaton  v.  Lenox,  8  Pet.  123,  124;  Deneale  ▼. 
Stumps,  8  Pet.  527 ;  Montalet  v.  Murray,  3  Cr. 
249;  Radford  v.  Craig,  6  Cr.  289;  U.  S.  v.  Phil- 
lips, 8  Pet.  770;  Mitchell  v.  Russell,  3  Stew. 
53;  Prettyman  v.  Waples,  4  Harr.  Del.  299; 
Leving  ▼.  Calvry,  12  Mod.  501. 

Mr.  Justice  Kelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  Territory  of  Minnesota. 

An  action  of  trespass  was  brought  by  the 
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United  States  against  the  defendants  before  the 
District  Court  of  the  First  District,  in  the 
County  of  Goodhue,  in  said  Territory,  for  an 
alleged  trespass  committed  on  section  3,  in 
township  Xo.  112  north,  of  the  public  lands. 

The  defendants  justified,  under  an  Act  of  In- 
corporation by  the  Legislature  of  the  said  Ter- 
ritory, passed  March  4,  1854,  and  by  which 
they  were  empowered  to  construct  a  railroad 
from  a  point  on  the  northwest  shore  of  Lake 
Superior,  and  near  the  mouth  of  the  St.  Louis 
River,  across  the  said  Territoiy  of  Minnesota, 
by  the  way  of  St.  Anthony  and  St.  Paul,  over 
the  Mississippi  at  St.  Paul,  and  to  such  point 
on  the  northern  boundary  line  of  the  State  of 
Iowa  as  the  Board  of  Directors  might  designate, 
which  point  should  be  selected  with  reference  to 
the  best  route  to  the  City  of  Dubuque,  provid- 
ed the  location  of  the  road  should  conform  in 
all  respects  to  such  route  as  might  be  designat- 
ed in  any  Act  of  Congress  granting  lands  for 
the  construction  of  a  railroad  through  the  Ter- 
ritory. 

The  Act  of  Incorporation  also  provided  that 
any  lands  granted  to  the  Territory  in  aid  of 
the  construction  of  this  road,  should  be  deemed 
vested  in  fee  simple  in  the  Company;  and  fur- 
ther, it  is  alleged  that  by  an  Act  of  Congress, 
passed  June  20,  1854,  for  the  purpose  of  aiding 
in  the  construction  of  the  road,  every  alternate 
section  of  land  designated  by  odd  numbers,  for 
242*]  six  sections  *in  width  on  each  side  of  the 
mad  along  the  line,  was  granted  to  the  Terri- 
tory upon  the  terms  and  conditions  specified  in 
the  said  Act;  and  also  that  the  said  defendants 
caused  a  survey  and  location  of  the  road  as 
contemplated  by  the  Act  of  Incorporation,  and 
that  the  said  road  includes  the  land  upon  which 
the  trespass  complained  of  was  committed,  and 
which  is  a  portion  of  one  of  the  sections  grant- 
ed to  the  Territory  of  Minnesota,  by  the  Act  of 
Congress  aforesaid. 

The  plaintiff  to  this  defense  set  up,  by  way  of 
replication,  that  before  the  trespasses  com- 
plained of  were  committed,  namely:  on  the  4th 
of  August,  1865,  an  Act  was  passed  by  Congress 
repealing  the  Act  previously  passed  on  the 
29th  of  June,  granting  land  in  aid  of  the  con- 
struction of  said  road- 

To  this  replication  the  defendants  demurred, 
and  the  plaintiff  joined  in  the  demurrer. 

The  District  Court  gave  judgment  for  the  de- 
fendants on  the  demurrer. 

An  appeal  was  taken  from  this  judgment  to 
the  Supreme  Court  of  the  Territory,  where,  aft- 
er argument,  the  judgment  was  affirmed.  From 
this  judgment  the  plaintiff  has  appealed  to  this 
eourt  by  a  writ  of  error. 

The  writ  of  error  was  made  returnable  to 
this  court  on  the  fourth  Monday  of  December, 
1854,  and  the  record  was  brought  up  by  the 
defendants  in  error,  and  filed  and  docketed  on 
the  2l8t  of  the  same  month. 

The  Attorney-General  now  moves,  on  behalf 
of  the  United  States,  to  withdraw  his  writ  of 
error,  and  discontinue  the  appeal  to  this  court, 
which  motion  is  resisted  by  the  counsel  for  the 
defendants. 

After  an  appeal  brought  to  the  appellate 
eourt,  the  withdrawal  or  discontinuance  of  the 
time  is  not  a  matter  of  course,  but,  if  the 
plaintiff  finds  it  expedient  to  discontinue,  he 
must  first  obtain  leave  of  the  court.  2  Daniel's 
S4» 


Pr.  1644;  11  Pet.  66.  The  discontinuance  i» 
usually  granted  on  the  application,  unless  some 
special  reason  be  shown  by  the  defendant  for 
retaining  the  case  with  a  view  to  a  determina- 
tion on  the  merits.  Usually  the  courts  will 
not  allow  it,  if  the  party  intend  at  some  future 
time  to  bring  a  new  appeal,  as  the  allowance 
under  such  circumstances  would  be  unjust  to 
the  defendant.  There  is  no  such  ground  of  ob- 
jection here,  as  the  Attorney-General  disclaims 
trying  the  questions  involved  upon  the  present 
pleadings.  These  pleadings,  with  the  excep- 
tion of  some  questions  arising  upon  the  pow- 
ers conferred  upon  the  defendants  under  their 
Act  of  Incorporation,  confine  the  issue  to  the 
effect  and  operation  of  the  Act  of  Congress 
granting  the  lands  in  aid  of  the  construction  of 
the  road,  and  of  the  subsequent  repealing  Act. 
And  these,  'doubtless,  comprise  all  the  [*243 
questions  which  the  counsel  in  the  court  below, 
representing  the  United  States,  supposed  could 
be  material.  They  are  represented  very  fully 
and  lawyerlike  upon  the  record,  and  are  in- 
volved in  the  judgment  rendered  in  the  eourt 
below. 

The  Attorney-General,  however,  avers  that 
there  are  other  questions  than  those  appearing 
on  the  record,  which  he  deems  material  to  he 
brought  to  the  consideration  of  the  court  in  de- 
ciding upon  the  force  and  effect  of  these  Acts 
of  Congress  referred  to,  and  without  which  he 
is  unwilling  to  submit  the  case  to  the  final  de- 
termination of  this  court;  and  asks,  therefore, 
for  a  withdrawal  of  the  appeal.  Without  ex- 
pressing any  opinion  whether  there  may  or 
may  not  be  questions  presented,  other  than 
those  appearing  upon  this  record,  bearing  upon 
the  general  matters  involved  in  the  litigation, 
the  court  are  of  the  opinion  that  the  grounds 
stated  by  the  Attorney-General,  and  his  opinion 
expressed  as  the  legal  representative  of  the 
government,  are  sufficient  to  justify  ns  in 
granting  leave  for  the  discontinuance. 

Some  technical  grounds  have  been  presented, 
depending  upon  the  rules  and  practice  of  the 
court  for  the  dismissal  of  the  case  from  the 
docket,  and  of  the  writ  of  error,  which  we 
have  not  deemed  it  important  to  notice,  as  we 
think  the  motion  should  be  granted  upon  the 
general  ground  stated. 

Motion  to  withdraw  and  discontinue  the  ap- 
peal by  writ  of  error,  in  this  case  granted. 


SAMUFL  L.  CALCOTE,  Plff.  in  Er., 

V. 

FREDERICK  STANTON  and  Henry  S. 

Buckner. 

(See  8.  C.  18  How.  243-245.) 

Jurisdiction,  under  3d  clause  of  25th  section  of 

Judiciary  Act. 

TO  give  tbi-.  court  jnrlsdictlon,  under  tbe  34 
clause  ot  ths  25th  section  of  tbe  Judiciary  Act,  tbe 
suit  must  have  drawn  In  question  the  construction 
Of  a  statute,  etc.,  of  the  United  States,  and  the 
judgment  of  the  state  court  must  have  been  advem 
to  tbe  claim  set  up  under  It. 

This  court  have  not  Jurisdiction  of  action,  where 
tbe  construction  of  no  statute  under  which  the 
plaintiff  claimed  title  or  exemption  Is  called  for; 
where  the  only  privilege  or  exemption  which  could 


NOTs. — What  adjudication  of  state  courts  can  be 
brought  up  for  review  In  tbe  U.  8.  Supreme  Court 
by  writ  of  error  ts  those  courts — see  note,  62 
L.B.A.  618. 

18  How. 
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]HT«  been  drawn  In  qneatlon  onder  tbe  Act  were 
tlioee  of  the  defendants,  and  tbe  declilon  was  in 
tbeir  favor. 

.Argned  Jan.  22,  1866.    Decided  Jan.  2S,  1856. 

IN  ERROR  to  the  High  Court  of  Errora  and 
Appeals  of  the  State  of  Mississippi. 
Motion  to  dismiss  for  want  of  jurisdiction. 
Mr.  J.  P.  Benjamia,  for  the  defendants  in 
error: 

If  jurisdiction  in  the  present  case  exists  at 
all,  it  must  be  under  the  third  clause  of  the 
25th  sec.  of  the  Judiciary  Act.  The  only  sec- 
tions of  the  Bankrupt  Act  subject  to  construc- 
tion by  a  state  court,  are  the  4th  and  5tb.  The 
4th  section  provides  for  a  discharge  of  the 
bankrupt  in  certain  cases,  and  declares  that 
a  certificate  of  discharge  shall  confer  on  him 
"a  full  and  complete  discharge  of  all  debts, 
eontracts,  and  other  engagements,  etc." 

The  decision  of  the  State  Court  has  been 
rendered  in  favor  of  this  "right,  title,  privilege 
and  exemption,"  and  not  against  it,  and  the 
jurisdiction  cannot  therefore  attach  on  this 
.ground. 

Strader  ▼.  Baldwin,  9  How.  261;  Linton  ▼. 
Stanton,  12  How.  423. 

The  5th  section  provides  that  "no  creditor 
coming  in  and  proving  his  debt,  shall  be  al- 
lowed to  maintain  any  suit  at  law,  or  in  equity 
therefor,  but  be  deemed  thereby  to  have  waived 
all  right  of  action  and  suit  against  such  bank- 
rupt. The  judgment  of  the  State  Court  was  in 
favor  of  this  right,  title,  exemption,  etc.,  and 
not  against  it;  therefore  the  jurisdiction  can- 
not attach. 

Crowell  T.  Randell,  10  Pet.  368;  McKinney 
V.  Carroll,  12  Pet.  67;  Gill  v.  OUver,  11  How. 
fi29;  Williams  v.  Oliver,  12  How.  111. 

Messrs.  L.  Madison  Day  and  Severdy  John- 
ton,  for  the  plaintiff  in  error: 

The  State  Court  denied  us  the  right  which 
we  claimed  under  the  Bankrupt  Act,  to  im- 
peach the  discharges  of  defendants  for  the 
many  fnuds  charged  in  the  bill,  and  admitted 
by  a  naked  demurrer  of  the  defendants. 

City  of  Mobile  v.  Eslava,  16  Pet.  249;  Kiel- 
son  V.  Lagow,  7  How.  776;  12  How.  98;  Clem- 
ents V.  Berry,  11  How.  408;  Erwin  v.  Lowry,  7 
How.  179;  11  How.  167;  Smith  v.  Maryland, 
4  Craneh,  286;  Martin  t.  Hunter,  1  Wheat. 
394;  Owings  T.  Norwood,  6  Craneh,  344. 

litis  right  was  properly  claimed  and  set 
forth  in  the  bill. 

Alcott  V.  Avery,  1  Barb.  Ch.  347;  8  Sm.  & 
H.  519;  11  Sm.  &  M  464;  1  Story.  Eq.  PI. 
tees.  631,  677,  678 

Mr.  Justice  Gner  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  a  motion  to  dis- 
miss for  want  of  jurisdiction.  It  is  a  writ  of 
error  to  the  High  Court  of  ErroTrs  and  Appeals 
of  the  State  of  Mississippi. 

The  plaintiff  in  error,  who  was  complainant 
in  a  bill  in  equity  before  the  Chancellor  of  that 
State,  claims  jurisdiction  for  this  court  to  re- 
view the  judgment  of  the  Court  of  Appeals, 
nnder  the  25th  section  of  the  Judiciary  Act,  be- 
cause  the  title  to  his  demand  comes  through  % 
bankrupt  assignee,  and  therefore  from  an  au- 
thority exercised  under  an  Act  of  Congress, 
and  because  the  judgment  of  the  State  Court 
was  against  his  claim.  He  contends  that  his 
case  is  within  the  third  clause  of  this  section. 


which  authorizes  this  court  to  review  the  de- 
cision of  a  state  court  "where  is  drawn  in  ques- 
tion the  construction  of  any  clause  of  the  Con- 
stitution, or  of  a  treaty  or  statute,  or  commis- 
sion held  under  the  United  States,  and  the  de- 
cision is  against  the  title,  right,  privilege  or  ex- 
emption specially  set  up  or  claimed,  etc." 

It  is  not  enough  to  give  jurisdiction  to  this 
court,  under  this  clause,  that  the  decision  of  the 
State  Court  was  against  a  party  claiming  title 
under  some  statute  of,  or  commission  held  un- 
der, the  United  States.  The  origin  of  the  title 
may  be  but  an  accident  of  the  controversy,  and 
not  the  subject  or  substance  of  it.  The  suit 
must  have  drawn  in  question  the  construction 
of  such  statute  or  commission,  and  the  judg- 
ment of  the  State  Court  must  have  been  ad- 
verse to  the  claim  set  up  under  them.  "The  rec- 
ord also  must  show,  if  not  ipsissimis  verbis,  at 
least,  by  clear  and  necessary  intendment,  that 
such  question  of  'construction'  was  raised,  and 
must  have  been  decided  in  order  to  induce  th^ 
judgment.  It  is  not  enough  to  show  that  the 
question  might  have  arisen,  and  been  applica- 
ble to  the  case,  unless  it  is  further  shown  on 
the  record  that  it  did  arise,  and  was  applied  by 
the  State  •Court  to  the  case."  The  cases  [•245 
which  establish  these  principles  are  too  num- 
erous for  quotation. 

The  record  before  us  presents  no  evidence 
that  such  a  question  did  arise,  or  could  have 
been  decided. 

The  bill  shows,  that  twelve  years  after  the 
defendants  were  discharged  under  the  Bankrupt 
Act,  the  complainant  got  an  assignment  of  cer- 
tain claims  against  them  from  creditors  who 
had  received  their  dividends  of  the  bankrupt's 
assets,  without  questioning  the  legality  of  their 
discharge;  that  being  thus  possessed,  he  set 
about  "to  ferret  out  the  frauds,  devices,  com- 
binations, priorities,  preferences,  etc.,  etc.,  prac- 
ticed, done,  and  given  by  the  defendants;'^ and 
that  he  had  discovered  numerous  instances  of 
preSerences  given  by  the  defendants  to  indorsers 
and  other  favored  creditors  previous  to  their 
bankruptcy,  in  consequence  of  which  it  was  al- 
leged that  their  certificate  of  discharge  was 
void.  The  balances  claimed  under  these  assigrn- 
ments,  with  interest,  would  amount  to  near  a 
million  of  dollars.  The  averment  of  the  bill. 
that  the  •aaigmnents  to  the  complainant  wen 
for  "value  received,"  would  be  satisfied  by  the 
consideration  of  a  dollar  or  less.  The  respond- 
ents demurred  to  the  bill  and  set  forth  numer- 
ous causes  of  demurrer;  the  chief  of  which  were 
a  want  of  equity  in  the  bill,  and  the  bar  of  the 
Statute  of  Limitations,  or  the  staleness  of  the 
demand.  But  in  no  one  of  them  is  any  objec- 
tion interposed  which  called  for  a  construction 
of  the  Bankrupt  Act,  where  the  complainant 
claimed  any  title  or  exemption  under  it.  The 
only  "privilege  or  exemption"  which  could  have 
been  'drawn  in  question"  under  the  Act,  were 
those  of  the  defendant,  the  validity  of  whose 
discharge  under  it,  was  impugned.  But  as'  the 
decision  was  in  their  favor,  the  case  is  not 
brought  within  our  jurisdiction. 

See  Strader  v.  Baldwin,  9  How.  261. 

The  whole  argument  for  plaintiff  in  error 
was  expended  in  endeavoring  to  prove  that  the 
bill  ought  not  to  have  been  dismissed  for  want 
of  equity  or  staleness ;  and,  assuming  this  to  be 
so,  it  was  c<Hitended  that  the  court  could  not 
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have  done  bo  for  these  reasons,  and  consequent- 
ly their  decision  might  have  been  the  result  of 
some  misconstruction  of  the  Bankrupt  Law  as 
to  the  rights  claimed  by  the  complainant  under 
it.  But,  as  we  have  already  shown,  if  the 
plaintiffs  could  successfully  establish  both 
their  premises  and  conclusion,  it  would  not 
avail  to  give  us  jurisdiction.  And  we  may  add, 
moreover,  that  we  see  no  reason,  from  anything 
that  appears  on  this  record,  why  the  State 
Court  might  not  have  dismissed  the  bill  as  de- 
void of  equity,  and  as  exhibiting  a  claim  which, 
if  not  c-liampertous,  is  on  its  face  a  litigious 

rulation  in  stale,  abandoned,  and,  as  to  much 
larger  portion,  wholly  unfounded  demands. 
The  writ  of  error  is,  therefore,  dismissed  for 
want  of  jurisdiction. 


Dec.  Tkbm, 


THE  WIDOW  AND  HEIRS  OF  BENJAMIN 
POVDRAS  De  La  LANDE,  Pl'ffs  in  Er., 

V. 

THB    TREASURER    OF    THE    STATE    OF 
LOUISIANA. 
(See  S.  C.  18  How.  192-196.) 
Jurisdiction  over  state  coyrt— ground  must  ap- 
pear on  record,  and  must  liave  been  passed 
upon  by  court  below. 

This  court  can  exercise  no  appellate  power  over 
BUte  court  except  In  a  few  speclHed  cases;  auil 
the  ground  of  jurisdiction  must  be  stated  with 
precision,  the  point  must  have  been  passed  upon 
by  the  court  below,  and  the  ruling  to  bring  the 
case  under  the  25th  section  of  the  Judiciary  Act 
must  appear  on  the  record  to  have  been  agalDSt 
the  right  claimed.  ,  .  ,  , 

Any  reason  assigned  for  a  rehearing  or  new  trial 
Is  not  Butllcicnt  as  a  ground  of  Jurisdiction. 
Argued  Jan.  23,  1856.    Decided  Jan.  31,  1856. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
.    of  Louisiana. 

This  suit  was  brought  in  the  Second  District 
Court  of  New  Orleans,  by  the  Treasurer  of  the 
State  of  Louisiana,  claiming  on  behalf  of  the 
State  a  tax  of  ten  per  cent,  on  the  amount  of 
the  succession  of  Benjamin  Foydras  de  _  la 
Lande,  inherited  by  persons  alleged  to  be  citi- 
zens of  France  residing  in  France. 

The  answer  of  the  defendants  denied  their 
liability,  alleging  that  there  were  "citizens  of 
the  State  of  Louisiana,  legally  domiciliated  in 
said  State  of  Louisiana." 

The  court  gave  judgment  for  the  State,  which 
judgment  or  appeal  was  affirmed  by  the  Su- 
preme Court  of  the  State  of  Louisiana. 

The  defendants  brought  the  case  here  on  a 
writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Jlr.  Louis  Janin,  for  the  plaintiffs  in  error: 

The  validity  of  the  Statute  of  Louisiana  was 
called  in  question  in  our  petition  for  a  rehear- 
ing. The  refusal  of  the  rehearing  was  equiv- 
alent to  an  adverse  decision. 

Williams  v.  Norris,  12  Wheat  117;  Crowell 
V.  Randell,  10  Pet.  368. 

The  constitutional  question  was  raised  by  us 
as  soon  as  its  applicability  was  shown  by  the 
decisions  of  the  Supreme  Court  of  Louisiana. 

The  law  in  question  was  a  regulation  of  com- 
merce which  is  reserved  to  Congress. 


NoTB. — What  the  record  must  show  respecting 
the  preseolatlon  and  decision  of  o  fpderal  question 
In  order  to  confer  Jurisdiction  on  the  U.  S.  Su- 
preme Court  of  «  writ  of  error  to  a  state  court — see 
note.  03  UB.A.  471. 

sso 


Constitution,  art.  .1,  sec.  8,  3;  Gibbons  r. 
Ogden,  9  Wheat  190;  7  How.  412. 

The  Act  was  also  contrary  to  the  constitu- 
tional provision,  that  citizens  of  each  Stat* 
should  be  entitled  to  all  privileges  and  immu- 
nities of  "citizens  in  the  several  States." 

Corfield  v.  Coryell,  4  Wash.  C.  C.  380;  Story, 
Const  sec.  1806. 

Ilfr.  J.  P.  Benjamin,  for  the  plaintiff  in  error: 

This  court  is  without  jurisdiction.  Tlie  aver- 
ment in  the  petition  for  a  rehearing,  dues  not 
question  the  validity  of  the  Statute.  It  was  an 
argimient  to  show  that  the  court  had  miscon- 
strued the  Statute. 

Bank  of  Cincinnati  ▼.  Buckingham,  5  How. 
317. 

The  application  for  a  rehearing  cannot  raise 
any  new  question.  Tlie  Supreme  Court  of 
Louisiana  has  repeatedly  so  decided. 

Sorbe  v.  Merchants'  Ins.  Co.  0  La.  193;  Cald- 
well v.  Western  Ins.  Co.  10  La.  48;  Rightor  v. 
Phelps,  1  Rob.  330;  Garland  v.  Holmes,  I  La. 
Ann.  406. 

Under  the  decisions  of  this  court,  the  validi- 
ty of  the  Statute  does  not  a|>pear  upon  the  rec- 
ord to  have  been  brought  in  question. 

Armstrong  v.  Treasurer,  etc.  16  Pet  281; 
Grand  Gulf  Co.  v.  Marshall,  12  How.  166; 
Lawler  v.  Walker,  14  How.  153;  Robertson  v. 
Coulter,  18  How.  100. 

The  plaintiffs  in  error  were  not  citizens  of 
the  United  States. 

Mager  v.  Grima,  8  How.  401 ;  Desbois'  case, 
2  Mart.  185,  is  not  law;  2  U.  S.  Stat  at  L. 
153;  SUte  v.  Primrose,  3  Ala.  640. 

Even  if  Poydras  were  a  citizen,  his  wife 
never  became  so. 

Shanks  v.  Dupont,  3  Pet  242 ;  Sutliff  v.  For- 
gey,  1  Cow.  96. 

The  Statute  in  question  is  not  contrary  to 
the  2d  section  of  the  4th  art  of  the  Constitu- 
tion. 

Story,  Const,  sec.  1806;  The  Federalist,  No. 
42,  No.  80;  Journal  of  Convention,  222,  302; 
Corfield  v.  Coiyell,  4  Wash.  C.  C.  380;  Abbott 
v.  Bailey,  6  Pick.  02;  Campbell  v.  Morris,  3 
Har.  &  McH.  654;  Ward  v.  Morris,  4  Har.  & 
McH.  341;  Austin  v.  State,  10  Mo.  591:  Com- 
monwealth V.  Milton,  12  B.  Mon.  212;  Wiley  v. 
Parmer,  14  Ala.  627. 


Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  Louisiana. 

The  Treasurer  of  the  State  of  Louisiana  in- 
stituted a  suit  in  the  Second  District  of  New 
Orleans,  claiming,  in  behalf  of  the  State,  a  tax 
of  ten  per  cent,  on  the  amount  of  the  succes- 
sion of  Benjamin  Foydras  de  la  Lande,  inherit- 
ed by  persons  alleged  to  be  citizens  and  resi- 
dents of  France. 

This  tax  was  claimed  by  virtue  of  two  Acts 
of  the  Legislature  of  Louisiana,  one  passed  on 
the  26th  of  March,  1842,  which  provided  '|that 
each  and  every  person,  not  being  domiciliated 
in  this  State,  and  not  being  a  c:tizen  of  any 
state  or  territory  of  the  Union,  who  shall  be 
entitled — whether  as  heir,  legatee  or  donee — 
to  the  whole  or  any  part  of  the  succession  de- 
ceased, whether  such  person  shall  have  died  in 
this  State  or  elsewhere,  shall  pay  a  tax  of  ten 
per  cent  on  all  sums,  or  an  the  value  of  al! 
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property  which  he  may  actually  receive,  or  so 
mneh  thereof  as  is  situated  in  this  State." 

The  76th  section  of  the  Act  of  March  21, 
1850,  provides,  that  "every  executor,  curator, 
tutor  or  administrator,  having  the  cliarge  or 
administration  of  succession  property  belong- 
ing in  whole  or  in  part  to  a  person  residing  out 
of  this  State,  and  not  being  a  citizen  of  any 
other  state  or  territory  of  the  United  States, 
shall  be  bound  to  retain  in  his  hands  the 
amount  of  the  tax  imposed  by  law,  and  to  pay 
over  the  same  to  the  State  Treasurer." 

Benjamin  Poydras,  an  old  and  wealthy 
naturalized  citizen  of  l^uisiana,  having  died 
in  1851,  in  France,  leaving  a  widow  and  three 
minor  children  in  that  country,  the  Treasurer 
uf  the  State  of  l>ouisiana,  filed,  on  the  27th  of 
February,  1852,  a  petition  in  the  Second  Dis- 
trict Court  of  New  Orleansi  against  the  widow, 
a*  tutrix  of  her  minor  children,  claiming  ten 
per  rent,  on  the  amount  of  the  property  left 
by  the  deceased  in  Louisiana.  The  grounds  for 
this  claim,  as  alleged  in  the  petition,  are 
"that  the  said  tutrix,  as  well  as  her  said  minor 
children,  are  all  citizens  of  France,  and  reside 
in  that  country." 

ISS*]  *The  answer  of  the  defendants  denied 
their  liability  for  the  payment  of  the  tax, 
alleging  that  they  were  citizens  of  the  State 
of  Louisiana,  legally  domiciliated  therein.  The 
lower  court  gave  judgment  for  the  State;  which 
judgment,  on  appeal,  was  affirmed  by  the  Su- 
preme Court  of  the  State. 

This  being  a  writ  of  error,  under  the  25th 
section  of  the  Judiciary  Act  of  1789,  the  de- 
fendant in  error  insists  that  there  is  no  juris- 
diction. That  section  provides,  that  on  "a  final 
judgment  or  decree  in  any  suit  in  the  highest 
court  of  law  or  equity  in  which  a  decision  in 
the  suit  could  be  bad,  where  is  drawn  in  ques- 
tion the  validity  of  a  treaty  or  statute  of,  or 
an  authority  exercised  under,  any  state,  on 
the  ground  of  their  being  repugnant  to  the 
Constitution  or  laws  of  the  United  States,  and 
the  decision  is  in  favor  of  such,  their  validity 
■ay  be  re-examined,  and  reversed  or  affirmed 
in  the  Supreme  Court  of  the  United  States, 
upon  a  writ  of  error." 

In  the  petition,  the  respondents  are  alleged 
to  be  citizens  and  residents  of  France.  In 
their  answer,  they  allege  that  the  deceased,  in 
the  year  1804,  settled  in  Louisiana,  and  became 
a  citizen  of  the  United  States,  and  maintained 
his  residence  and  citizenship  in  Louisiana;  that 
his  last  Tisit  to  France  was  intended  to  be 
temporary,  but  he  was  involved  in  lawsuits  in 
that  country  for  years,  though  he  intended  to 
return  to  Louisiana,  and  would  have  done  bo, 
had  he  not  died.  During  his  absence  he  ac- 
quired a  large  amount  of  property  in  Louisiana, 
and  he  continued  to  express  his  determination 
to  return  to  that  country  during  his  life.  And 
they  alleged  that  they  were  citizens  of  the 
State  of  Louisiana. 

In  the  final  judgment  in  the  lower  court,  the 
judge  says: 

"The  deceased  was  a  French  subject,  who 
WM 'bom  and  died  in  France;  and  his  heirs, 
now  residents  and  natives  of  France,  who  have 
never  been  in  this  State,  claim  his  estate.  It 
appears  to  me  that  they  came  within  the  pur- 
view of  the  Act  of  1842."  A  judgment  for 
$46,208.80  and  costs  of  suit  wss  entere<l  against 
the  defendant*.  An  appeal  was  taken  to  the 
15  lo  ed. 


.Supreme  Court  of  the  State,  where  the  judg- 
ment of  the  inferior  court  was  affirmed. 

It  does  not  appear  from  the  pleading,  and 
procedure  in  the  inferior  or  in  the  Supreme 
Court,  that  the  question  was  made  whether  the 
Acts  of  1842  and  1850  were  in  conflict  with 
any  provision  of  the  Constitution  of  the  United 
States. 

The  Supreme  Court  held  that  the  tax  in 
question  "attaches  not  only  to  property  falling 
to  alien  heirs,  who  are  non-resident.i,  'but  also 
to  the  property  falling  to  citizens  of  our  own 
State  residing  abroad."  And  they  say  the 
object  of  the  law  is  to  discourage  absenteeism. 
The  court  held  that  neither  the  Act  of 
*1842  nor  that  of  1850  is  repugnant  to  [*196 
the  187th  article  of  the  Constitution  of  the 
State,  of  184.5. 

Up  to  the  final  judgment  in  this  case,  in  the 
Supreme  Court  of  Louisiana,  no  question  was 
raised  by  the  counsel  nor  decided  by  the  court, 
involving  the  constitutionality  of  either  of  the 
Acts  before  us,  under  the  Constitution  of  the 
United  States.  Indeed,  this  is  not  asserted  by 
the  enunsi-l;  but  it  is  contended  that  such  a 
question  was  raised  and  decided  on  the  peti- 
tion for  a  rehearing.  If  this  were  admitted, 
does  it  bring  the  case  within  the  25th  section  t 
It  must  appear  from  the  record  that  one  or 
both  the  Acts  referred  to  are  not  only  repug- 
nant to  some  provision  of  the  Constitution  of 
the  United  States,  but  that  the  point  wast  pre- 
sented to  the  court,  and  it  decided  in  favor  of 
the  unconstitutional  Act  or  Acts. 

The  points  which  the  defendants  requested 
the  court  to  review  were — 

1.  That  a  citizen  of  Louisiana,  whether  na- 
tive or  naturalized,  who  absents  himself,  even 
for  temporary  purposes,  from  the  State  for 
more  than  two  years,  thereby  loses  his  domicil 
and  residence,  and  is  bound  to  pay  to  the  State 
ten  per  cent,  on  any  inheritance,  legacy  or 
donation  to  which  he  may  be  entitled  as  intes- 
tate or  under  a  will,  if  the  estate  of  which  he 
is  heir  and  legatee  is  opened  in  the  State  after 
his  aforesaid  absence  of  more  than  two  years; 
but  that  he  would  not  be  liable  to  this  tax,  if 
during  his  absence  he  had  become  a  citizen  of 
another  State  or  Territory  in  the  Union. 

2.  That  the  Act  of  March  26,  1842,  which 
establishes  the  tax  of  ten  per  cent,  upon  for- 
eign non-resident  heirs,  is  not  contrary  to  the 
12th  article  of  the  Constitution  of  1845. 

3.  That  Benjamin  Poydras.  by  his  prolonged  , 
residence  in  France,  during  the  latter  part  of  , 
his  life,  had  lost  his  domicil  in  Louisiana. 

In  neither  of  the  above  grounds  is  there  an 
intimation  of  any  conflict  with  the  federal  Con- 
stitution in  the  decision.  Wliether  there  was 
a  repi^ancy  between  the  Tax  Acts  and  the 
State  Constitution,  is  a  matter  which  belongs 
exclusively  to  the  State  Court. 

The  court  refused  the  rehearing,  on  what 
ground  does  not  appear. 

This  court  can  exercise  no  appellate  power 
over  the  Supreme  Court  of  a  state,  except  in  a 
few  specified  cases;  and  the  ground  of  jurisdic- 
tion must  be  stated  with  precision,  and  the 
ruling  of  the  court  to  bring  the  case  under  the 
25th  section  must  appear,  on  the  record,  to 
have  been  against  the  right  claimed.  Any  rea- 
son assigned  for  a  rehearing  or  a  new  trial  is 
not  sufficient. 

The  case  is  dismissed  for  want  of  jurisdiction. 
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Supreme  Coubt  of  the  United  States. 


Dec.  Tebm. 


JAMES  A.  ABBOTT  and  Hannah  K.,  his  Wife, 
Demandants   and   Plaintiffs  in  Error, 

V. 

THE  ESSEX  COMPANY,  Tenants. 

(See  S.  C.  18  How.  202-217.) 

Will — construction  of  devise — meaning  of  "heirs 
of  his  own." 

A  devise  to  two  sons,  of  land  and  personal  prop- 
erty, to  be  equallT  divided  between  ibem,  the  tes- 
tator's debts  and  funeral  charges  and  legacies  to  be 
paid  thereout,  there  being  no  words  of  Inherit- 
ance, conveyg  an  estate  In  fee  simple  to  each  son  In 
their  respective  shares  of  the  lands. 

In  the  clause,  that  If  either  of  said  sons  should 
die  without  lawful  heirs  of  their  own,  the  share  uf 
him  who  should  first  decease  should  accrue  to  the 
other  survivor  and  his  heirs,  the  testator  meant 
"by  lawful  heirs  of  their  own,"  lineal  descendants 
or  "Issue,"  living  at  his  decease. 

The  testator  thereby  Intended  to  give  over  the 
shsre  of  each  son  to  the  other  on  the  contingency 
of  his  death,  without  Issue  IlTlng  at  the  time  of  his 
decease. 

Argued  Jan.  25,  1850.       Decided  Feb.  7,  1850. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  JIassacliuscits. 

This  was  a  writ  of  entry  brought  by  the 
plaintifTs,  in  right  of  the  wife,  to  recover  a  cer- 
tain tract  of  land.  The  defendants  pleaded 
nul  disseisin.  The  plaintifTs  claim  under  the 
will  of  one  John  Kittredge.  The  portion  of 
the  will  in. controversy  is  stated  in  the  opinion 
of  the  court. 

John  Kittredge,  one  of  the  deviaeea,  died  in 
1820,  without  issue.  Jacob,  the  other  devisee, 
died  in  1807,  having  left  issue.  The  female 
plaintiff  is  a  granddaughter  of  Jacob,  the  said 
devisee,  and  claims  the  demanded  premises  un- 
der the  said  will,  as  the  heir  in  tail  of  her 
grandfather.  At  the  trial  it  was  admitted  that 
the  other  issue  of  the  said  Jacab,  the  devisee, 
had  released  and  conveyed  to  the  demandants 
all  their  interest  and  title  in  the  demanded 
premises.  The  title  of  the  demandants  depends 
upon  the  question  whether  estates  tail  were 
devised  by  the  said  will  to  the  two  sons,  John 
and  Jacob. 

The  court  below  instructed  the  jury  that  the 
two  sons  (the  devisees)  took  a  fee  simple  con- 
ditional, with  executory  devise  over. 

Messrs.  James  A.  Abbott,  Fessenden  Bart- 
lett  and  Choate,  for  the  plaintiffs  in  error: 

The  rule  by  which  this  court  is  to  be  gov- 
erned, in  the  interpretation  of  this  will,  is  the 
rule  of  law  which  has  been  established  by  the 
highest  judicial  tribunal  of  the  state  or  district 
In  which  the  land  lies,  or  the  suit  originated. 

Hinde  v.  Vattier,  5  Pet.  U.  S.  397 ;  Jackson 
V.  Chew,  12  Wheat.  153;  Bank  of  the  U.  S.  r. 
Daniel,  12  Pet.  33;  Webster  v.  Cooper,  14  How. 
488. 

The  testator,  by  the  first  clause  of  the  will, 
gave  to  John  and  Jacob  an  estate  for  life  only ; 
and  although  he  directed  the  executor,  .Tolin, 
to  see  that  the  debts  and  legacies  were  paid 
out  of  that  part  of  the  estate  g^ven  to  John 
and  Jacob,  this  was  a  charge  upon  the  estate 
or  fund,  given  to  John  and  Jacob,  and  not  upon 
the  sole  executor  personally;  and  therefore  the 
charge  does  not  enlarge  the  estate  for  life  to  an 
estate  in  fee  simple. 

Jarman  on  Wills,  120  and  note;  Denn  v. 
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Slater,  6  D.  ft  E.  335;  Doe  v.  Owens,  1  Bam. 
&  Adol.  318;  Denn  v.  Melior,  5  D.  &  E.  658; 
Clark  V.  Clark,  1  Crompt.  &  Mees.  39;  Lith- 
gow  V.  Kavenagh,  9  Mass.  101 ;  Cook  v.  Holmes, 
11  Mass.  628;  Wait  v.  Belding,  24  Pick.  129; 
Parker  v.  Parker,  5  Met.  134;  Gardner  r 
Gardner,  3  Mason,  209;  Legh  v.  Warrinftton,  1 
Bro.  P.  C.  611;  Williams  v.  Chitty,  3  Ve».  J 
R.  552;  Miles  v.  Leigh,  1  Atk.  573. 

Having  given  each  of  his  two  sons  an  estate 
for  life,  the  next  item  in  the  will  (viz.:  the  pro- 
viso "that  if  either  of  said  sons,  John  or  Jacob 
should  happen  to  die  without  any  lawful  lieiri 
of  their  own")  enlarges  the  estate  for  life  t« 
an  estate  tail  in  each  of  the  two  sons;  and  by 
the  use  of  such  language,  the  testator  intende<* 
an  indefinite  failure  of  issue. 

Purefoy  v.  Rogers,  3  Saund.  380;  Sonday** 
case,  9  Col' 127;  King  v.  Rumball,  Cro.  Jac 
448;  Chadock  v.  Cowley,  Cro.  Jac.  695;  Holmnt 
V.  Meynel,  T.  Raym.  452;  Forth  v.  Chapman. 

1  P.  Wms.  003;  Brice  v.  Smith,  Willes,  1- 
Hope  V.  Taylor,  1  Burr.  208;  Doe  v.  Fonnereau, 
Doug.  504;  Denn  v.  Slater,  5  T.  R.  335;  Don 
V.  Rivers,  7  T.  R.  270;  Doe  v.  Ellis,  9  East, 
382;  Goodridge  v.  Goodridge.  7  Mod.  453;  Ten- 
ny  V.  Preston,  12  East,  253;  Kirkpatrick  v. 
Kirkpatrick,  13  Ves.  Jr.  470;  Barlow  v.  Saltoi, 
17  Ves.  470;  Romilly  v.  James,  fl  Taunt.  2G3; 
Atkinson  v.  Hutchinson,  3  P.  Wms.  258;  Khef 
field  V.  Orrery,  3  Atk.  282;  Lampley  v.  Blower, 
3  Atk.  390;  Sheppard  v.  Lessingham,  Amb. 
122;  Gordon  v.  Adolphus,  3  Bro.  P.  C.  .300; 
Geering  v.  Shenton,  Cowp.  410 ;  Peake  t.  Peg- 
den,  2  T.  R.  720;  Cadogan  v.  Kwart.  7  Ad.  & 
E.  030;  Walter  v.  Drew,  Com.  372;  Dansey  v. 
Griffiths,  4  M.  &  S.  01;   Wollen  v.  AndrrwR, 

2  Bing.  120;  Crooke  v.  Devandes,  9  Ves.  1!)7; 
Elton  V.  Eason,  19  Ves.  77;  Todd  v.  Duc.slinr\-, 
8  M.  &  W.  514;  Sampson  v.  Sampson,  4  H.  C. 
333;  2  Feame,  Ex.  Dev.  5  Ad.  200;  Bamford 
V.  Lord,  14  C!om.  Bench,  707;  Newton  v.  Griflith, 

I  H.  &  O.  Ill;  Bell  v.  Gillespie,  5  Rand.  273; 
Broaddus  v.  Turner,  5  Rand.  308;  Snydors  v. 
Snydors,  2  Munf.  203;  Cruger  v.  Heywartl,  2 
Desaus.  94;  Irwin  v.  Dunwoody,  17  Serg.  & 
R.  01;  Caskey  v.  Brewer,  17  S.  &  R.  441;  Hef- 
ner V.  Kncpper,  0  Watts,  18;  Patterson  v.  Ellis, 

II  Wend.  259;  Hunter  v.  Haynes,  1  Wash.  Va. 
71;  Lillibridgc  v.  Adie,  1  Mason.  235:  Dallam 
V.  Dallam,  7  H.  4  J.  220;  Eichelbersrer  v. 
Barnitz,  9  Watts,  447;  Waples  v.  Harman,  1 
Harr.  223;  Jiggett."!  v.  Davis,  1  Leigh.  308; 
Ide  V.  Ide,  5  Mass.  500;  Hawley  v.  Northamp- 
ton, 8  Mass.  3;  Nightinjiale  v.  Burrell,  15  Pick. 
104;  Adams  v.  Cruft,  14  Pick.  25;  Parker  v. 
Parker,  6  Met.  134;  Wight  v.  Thayer,  1  Cray, 
286. 

Where  by  one  clause  in  a  will  an  estate  for 
life  or  an  estate  in  fee  simple,  is  given  by  plain 
words,  if  it  appear  in  other  parts  of  the  will, 
by  explanatory  words  or  by  implication,  that 
it  was  the  intent  of  the  testator  in  such  devise 
that  the  issue  should  take  the  estate  in  succes- 
sion after  him,  then  the  life  estate  is  enlarged 
in  the  one  case,  and  the  estate  in  fee  reduced 
in  the  other.  to«n  estate  tail. 

Nightingale  v.  Burrill,  15  Pick.  104;  Parker 
V.  Parker,  5  Met.  104. 

The  words  "lawful  heirs  of  their  own,"  mran 
heirs  of  "the  body  lawfully  begotten;"  and  in 
this  will  they  are  technical,  and  used  as  word* 
of  limitation,  restraining  the  devise  to  a  cer- 
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tain  class  of  heirs,  viz.:  the  heirs  of  the  body 
of  either  John  or  Jacob.  See  authorities  under 
second  proposition. 

That  the  meaning  and  intent  of  the  testator, 
by  the  use  of  the  words  "first  decease,"  was 
the  one  that  should  so  first  decease — viz.: 
ahould  first  decease  without  heirs  of  the  body 
lawfully  begotten. 

The  testator,  by  the  use  of  the  words  "other 
stirvivor,"  meant  and  intended  "other"  sim- 
ply, and  thereby  showed  his  especial  reference 
to  the  children  or  heirs  of  the  body  of  either 
of  tlie  devisees;  meaning  and  intending  if 
either  left  heirs  of  the  body  at  any  time,  they 
were  to  take  their  father's  estate,  according  to 
the  will  of  the  testator. 

2  Jarman  on  Wills,  609,  735;  Doe  v.  Wain- 
wright,  5  Dum.  &  E.  427 ;  Anderson  v.  Jackson, 
IG  Johns.  415;  Cole  v.  Sewell,  2  H.  of  L.  Cas. 
I8«:  Aiton  v.  Brooks,  7  Sim.  204;  Harman  v. 
DicKenson,  I  Brown  Ch.  C.  91. 

In  a  devise  of  real  and  personal  property, 
the  law  makes  a  distinction  as  to  the  two  es- 
tates in  the  construction  of  devises;  and  when 
technical  language  is  used,  the  devi<<ee  takes 
an  absolute  estate  in  the  personal,  and  a  limit- 
^1  e«tate  or  an  estate  tail  in  the  personal  prop- 
erty. 

Forth  T.  Chapman,  1  P.  Wms.  663;  Bam- 
ford  V.  Lord,  14  Com.  Bench.  707,  in  which  all 
the  Knplish  cases  are  collated;  Hawley  v. 
Xorthanipton,  8  Mass.  3;  Nightingale  v.  Bur- 
n-ll.  1.5  Pick.  104;  .Vlams  v.  Cruft,  14  Pick.  26; 
Parker  v.  Porker,  6  Met.  134. 

The  use  of  the  word  "estate."  in  the  first 
clau.se,  or  in  other  parts  of  the  will,  is  not  for 
any  technical  or  tpeeific  purpose,  but  simply 
direetory  and  descriptive.  It  was  used  to  des- 
ignate the  fund  only  out  of  which  the  debts  and 
legacies  were  to  be  paid. 

(Gardner  v.  Gardner,  3  Mnson,  209.  and  other 
authorities  cited  under  first  proposition. 

If  the  testator  had  not  referred  to  John  and 
Jacob  any  further  than  to  have  given  them  all 
his  land,  etc.,  to  be  equally  divided  between 
them,  and  directed  John  to  see  that  the  debts 
tnd  legacies  were  paid,  they  might  each  have 
lakon  a  fee  simple  by  implication;  but  having 
controlled  this  intent  by  the  proviso  in  the 
will,  that  if  either  should  happen  to  die  with- 
nnt  heirs  of  the  body,  this  creates  an  estate 
tail  in  each  son,  with  cross  remainders  in  fee 
simple  absolute. 

Parker  v.  Parker,  5  Met.  134;  Bells  v.  Gilles- 
jiir.  5  ItaAd.  273;  Caskey  v.  Brewer,  17  S.  & 
R.  441. 

If  the  testator's  sons,  John  and  Jacob,  took 
and  heeanie  seised  of  an  estate  in  fee  simple, 
the  sliare  of  him  who  should  first  die  without 
i«sue  would  in  that  event  go  to  the  other,  if 
lifinj,  by  way  of  executory  devise,  and  if  the 
other  son  was  not  living,  it  would  go  to  his  heirs. 
Messrs.  C.  6.  IfOring  and  E.  Merwin,  for  de- 
fondants  in  error: 

The  defendants  submit  as  the  proper  eon- 
•tniction  of  this  will,  that  it  gave  to  the  two 
Kons  a  fee  simple  conditional,  with  executory 
devise  over,  and  not  an  estate  tail  general  with 
cross  remainders  in  fee. 

That  each  son  took  a  fee  simple  upon  this 
simple  contingency;  that  if  the  son  who  died 
first  left  no  issue,  then  his  share  was  to  pass  to 
the  surviving  brother,  by  way  of  executory  do- 
vise. 
lSIj.ed. 


1.  By  the  first  clause,  Independent  of  that 
which  devised  the  estate  over,  a  fee  simple  ab- 
solute was  given  to  the  two  sons. 

Although  the  devising  clause  contains  no 
words  of  inheritance,  yet  it  charges  personally 
one  of  the  devises  with  the  payment  of  debts 
and  legacies  by  reason  of  the  estate  devised, 
and  therefore  carries  a  fee  by  implication. 

Lithgow  T.  Kavenagh,  9  Masa.  105,  0;  Wait 
V.  Belding,  24  Pick.  139. 

And  as  the  intent  of  the  testator  is  clear, 
that  both  sons  should  take  the  same  estate,  if 
John,  the  executor,  took  a  fee,  then  Jacob  did 
also. 

Roe  T.  Daw,  3  M.  ft  S.  618. 

The  direction  to  pay  the  debts  and  legacies 
out  of  the  estate  devised,  creates  a  charge  upon 
the  devisee  personally,  as  well  as  upon  tho 
estate. 

Doe  V.  Richards.  3  T.  R.  356;  Doe  v.  Snell- 
ing,  5  East,  87;  Spraker  v.  Van  Alystyne,  18 
Wend.  205;  Gardner  v.  Gardner,  3  Mason, 
178;  2  Jarman,  Wills,  172. 

Moreover  the  charge  is  here  imposed,  "in 
consideration  of  what  is  given  to  said  sons," 
clearly  importing  that  a  personal  liability  was 
intended. 

The  rule  is  the  same,  alttiough  the  devisee 
charged  is  named  as  executor. 

Goodtitle  v.  Maddem,  4  East,  496;  Doe  ▼. 
Holmes,  8  T.  R.  1 ;  Doe  ▼.  Phillips,  3  B.  &  A. 
753;  Dolton  v.  Hcwcn,  0  Madd.  Ch.  9;  2  Jar- 
man, Wills,  172. 

One  of  the  legacies  given,  is  the  maintenance 
of  Sarah  Dwinnel  (sic),  a  granddaughter,  "out 
of  that  part  of  my  estate  I  give  to  my  sons 
John  and  Jacob  Kittredge,  until  she  arrives  at 
the  age  of  eighteen  years." 

If  life  estates  only  were  given  to  the  two 
sons,  then  the  manifest  intention  of  the  tes- 
tator might  be  defeated  by  their  dying  before 
she  reached  that  age. 

The  testator  directs  the  legacies  to  be  paid 
"out  of  that  part  of  my  estate  I  have  given 
to  my  two  pons." 

It  is  well  settled  that  a  devise  of  one's  "es- 
tate" includes  all  the  testator's  interest  in  the 
subject  devised ;  and  this  is  true,  although  it  is 
accompanied  with  words  descriptive  only  of 
the  corpus  of  the  property. 

Godfrey  v.  Humphrey,  18  Pick.  537;  Paris  v. 
Miller,  5  M.  ft  S.  408;  Gardner  v.  Harding,  3 
J.  B.  Moore,  665;  2  Jarman,  Wills,  181,  182. 

The  testator's  intention  to  give  a  fee  is  as 
fairly  inferable  from  his  subsequently  describ- 
ing what  he  has  given,  "as  tnat  part  of  my 
estate,"  etc.,  as  if  he  had  used  those  words  in 
making  the  gift. 

If  the  intention  to  give  a  fee  appears  from 
any  part  of  the  will,  a  fee  will  pass. 

2.  The  next  inquiry  is,  whether  the  fee  simple 
thus  given  is  reduced  by  the  succeeding  clause 
of  the  will  to  an  estate  tail  by  implication: 
item,  "It  is  my  will,  that  if  either  of  my  said 
sons  should  happen  to  die  without  any  lawful 
heirs  of  their  own,  then  the  share  of  him  who 
may  first  decease,  shall  accrue  to  the  other 
survivor  and  his  heirs." 

This  depends  upon  whether  the  testator  has 
provided  for  a  definite  or  an  indefinite  failure 
of  issue. 

If  he  intended  a  failure  of  issue  at  the  death 
of  the  first  taker,  then  the  will  gives  a  fee 
simple  conditional,  and  not  an  estate  tail :  and 
23  »6* 
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the  limitation   over  not  being  too  remote,  is 
good  as  an  executory  devise. 

Pells  V.  Brown,  Cro.  Jac.  S90,  and  eases 
post. 

The  defendants  contend  that  this  is  the 
proper  construction  of  the  will. 

The  defendants  rely  upon  this  rule  of  con- 
struction, viz.:  that  in  a  devise,  words  refer- 
ring to  the  death  of  k  person  without  issue,  are 
construed  to  import  an  indefinite  failure  of 
issue,  instead  of  a  failure  at  the  death  of  such 
person. 

2  Jarman,  Wills,  418. 

But  this  rule,  taken  with  its  proper  qualifica- 
tions, will  not  justify  the  construction  which 
the  demandants  seek  to  ^ve  this  will. 

The  rule  is  entirely  artificial,  giving  an  arbi- 
trary meanin)^  to  certain  forms  of  expression, 
as  "dying  without  issue,"  and  the  like.  Its  ap- 
plication, therefore,  should  be  limited  to  these 
settled  forms   of   expression. 

2  Jarman,  Wills,  418. 

It  is  generally  conceded  that  the  rule  violates 
the  natural  meaning  of  langua<;e,  and  in  most 
cases  tends  to  defeat,  rather  than  to  give  effect 
to,   the    intentions   of    testators; 

2  Jarman,  Wills,  418;  Keily  v.  Fowler,  Ch. 
J.  Wilmot,  notes,  etc  298;  Hall  t.  Chaffee,  14 
N.  H.  210,  and  cases  post; 

Insomuch  that  in  England  and  several  of  the 
States,  the  rule  has  been  abolished  by  express 
legislation. 

1  Vick,  ch.  26,  sec.  29;  New  York  St.;  Vir- 
ginia, 1819,  Miss.  1824;  N.  C.  1827. 

Its  qualification. 

A  limitation,  "if  T.  died  without  issue,  leav- 
ing his  brother  W.,  then  to  W.,"  refers  to  a  fail- 
ure of  issue  at  the  death  of  T. 

Pells  v.  Brown,  Cro.  Jac.  690. 

So,  also,  the  words,  if  one  die  "leaving  no  is- 
sue behind  him"  (Porter  v.  Bradley,  3  T.  R. 
143) ;  and  if  one  leave  no  issue,  then  life  es- 
tates "to  the  survivor  or  survivorsi" 

Roe  V.  Jeffrey,  7  T.  R.  689. 

The  limitation  in  bequests,  "to  the  survivor," 
has  been  uniformly  held  in  England  to  denote 
a  definite  failure  of  issue; 

Hughes  V.  Savre,  1  P.  Wms.  534;  Ranelogh 
V.  Ranelagh,  2  M.  &  K.  441 ;  Radford  v.  Rad- 
ford, 1  Keen,  486;  Lewis  on  Perpetuities,  218; 

Although  it  may  not  have  heea  so  held  in 
reference  to  devisees  of  real  estate. 

In  the  United  States,  it  is  settled  by  numer- 
ous authorities,  that  a  limitation  "to  the  sur- 
vivor" imports  a  definite  failure  of  issue,  in 
gifts,  both  of  real  and  personal  estate. 

Fosdick  V.  Cornell,  1  Johns.  340 ;  Anderson  ▼. 
Jackson,  16  Johns.  .S82;  Jackson  v.  Chew,  12 
Wheat.  163;  Wilkes  v.  Lion,  2  Cow.  333;  Cut- 
ter V.  Doughty,  23  Wend.  613;  Davison  v.  De 
Freest,  3  Sandf.  Ch.  456;  Heard  v.  Horton,  1 
Den.  106;  Den  v.  Schenk,  3  Halst.  29;  Cordle 
V.  Cordle,  6  Mun.  466;  Rapp  v.  Rapp,  6  Barr. 
45;  Johnson  v.  Currin,  10  Barr.  498;  Morgan 
V.  Morgan,  S  Day,  617;  Couch  v.  Gorham,  1 
Con.  86. 

The  rule  in  Masnnchusetts  is.  that  although  a 
devise  to  one  and  his  heirs,  and  if  he  die  with- 
out issue,  then  to  another,  will  create  an  es- 
tate tail  with  remainder  over;  yet  that  this 
constniction  will  be  controlled  by  other  words, 
showing  that  the  testator  referred  to  a  failure 
at  the  death  of  the  first  taker. 

Ilawiey  v.  Northampton,  8  Mass.  41. 
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And  in  conformity  with  the  American  doc- 
trine, it  has  been  held  that  a  limitation  to  the 
survivor  denotes  a  definite  failure  of  issue. 

Richardson  v.  Noyca,  2  Mass.  66;  see  Ide  v, 
Idc  et  al.  5  Mass.  600. 

The  case  of  Parker  v.  Parker,  6  Met.  134> 
cannot  be  considered  as  having  established  a 
rule  of  construction  which  controls  this  case 
for  these  reasons   (12  Wheat.  163): 

1st.  The  construction  of  a  will  by  a  stat« 
court  does  not  constitute  a  rule  of  decision  for 
this  court,  unless  it  has  been  long  acquiesced  in 
as  a  rule  of  real  property. 

Lane  et  al.  v.  Vick  et  al.,  3  How.  476;  Hosber 
V.  Brown,  16  How.  354. 

2d.  That  decision  was  made  on  the  ground 
'.oat  the  testator  did  not  intend  to  give  more 
than  au  estate  tail  to  his  sons;  whereas,  ii» 
this  case,  as  already  shown,  the  sons  were  in- 
tended to  have  a  fee. 

That  decision  cannot  control  the  construction 
of  this  will,  because  the  single  question  upon 
which  this  depends  was  neither  passed  upon  nor 
adverted  to,  namely:  whether  a  definite  or  in- 
definite failure  of  issue  was  intended. 

If  it  had  been,  it  is  utterly  improbable  that 
the  court  would  have  come  to  the  result  they 
did;  for  it  is  undoubted  law  everywhere,  that 
a  limitation  over,  upon  the  first  taker's  dying 
without  issue  and  under  21  years  of  age,  ia 
clearly  upon  a  definite  failure  of  issue. 

Pells  V.  Brown,  Cro.  Jac  690;  Glover  v. 
Monckton,  3  Bing.  !3;  Doe  v.  Johnson,  16  L.  & 
E.  650;  Lippett  v.  Hopkins,  I  Gall.  464;  Bar- 
nitz  V.  Casey,  7  C>-.  456;  Ray  v.  Bnslin,  2  Mass. 
554. 

This  will  provides  for  a  definite  failure  of  ia- 
sue. 

The  language,  "if  either  son  should  happen 
to  die  without  heirs,"  denotes  that  the  testator 
was  contemplating  a  contingency  which  would 
occur,  if  at  all,  at  the  death  of  such  son. 

The  limitation  is  "to  the  other  survivor." 

It  is  clear  that  a  fee  simple,  and  not  an  es- 
tate tail,  is  devised  over,  "to  the  survivor  and 
his  heirs." 

It  is  "the  share"  of  him  who  may  die  first, 
that  is  devised  over. 

The  term  "share"  in  a  devise,  denotes  all 
one's  interest  and  will  pass  a  fee. 

Paris  V.  Miller,  6  M.  &  S.  408;  Roe  v.  Bacon, 
4  M.  &  S.  360. 

The  testator  did  not  intend  to  limit  over  the- 
personal  property,  on  an  indefinite  failure  of 
issue ;  and  from  uniting  the  two  in '  the  sam» 
clause  and  in  the  same  contingency,  the  refer- 
ence is  equally  as  strong  as  to  the  real  estate. 

Porter  v.  Bradley,  3  T.  R.  146;  Richardson 
V.  Noyes,  2  Mass.  63,  and  direct  authorities. 

A  distinction  has,  indeed,  been  sometimw 
made  between  real  and  personal  estate.  But 
the  soundness  of  this  distinction  is  denied  by 
the  weight  of  authority.  Vide  cases  supra,  and 
opinion  of  Mr.  Justice  Curtis,  and  cases  cited 
by  him. 

Lastly,  it  is  the  share  of  him  "who  may  first 
decease,"  that  is  devised  over. 

Mr.  Justice  Giier  delivered  the  opinion  of 
the  court: 

The  questions  submitted  to  our  consideration 
in  this  case  arise  on  the  construction  of  the 
will  of  John  Kittredi^.  deceased,  and  on  th^ 
following  devise  to  his  sons: 
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'^tem.  I  give  to  my  two  sons,  namely:  John 
and  Jacob  Kittredge,  «l]  my  lands  and  build- 
ings in  Andover  aforesaid  (excepting  the  land 
T  gave  to  my  son  Thomas  aforesaid),  which 
buildings  consist  of  dwelling  houses,  barns,  corn 
hotise,  grist  mill,  and  cider  mill,  all  of  every  de- 
nomination;  also  all  my  live  stock  of  cattle, 
korses,  sheep  and  swine,  and  all  my  husbandry 
utensils  of  every  denomination,  and  all  my 
tools  that  may  he  useful  for  tending  the  mills 
aforesaid;  and  also  all  my  bonds  and  notes  of 
hand  and  book  accounts,  together  with  what 
money  I  may  leave  at  my  decease;  and  my 
212*]  wearing  apparel,  I  'give  the  same  to  my 
said  sons,  John  and  Jacob  Kittredge,  to  be  equa- 
ly  divided  between  them;  and  in  consideration 
of  what  I  have  given  my  said  sons,  John  and 
Jacob  Kittredge,  the  executor  of  this  testament 
(hereinafter  named),  is  hereby  ordered  to  see 
that  all  my  just  debts  and  funeral  charges,  to- 
gether with  all  the  legacies  in  this  will  men- 
tioned, bo  paid  out  of  that  part  of  my  estate 
I  have  given  to  my  two  sons,  John  and  Jacob 
Kittredge,  to  whom  I  give  each  one  bed  and 
bedding." 

"Item.  It  is  my  will,  that  if  either  of  my 
Mtid  sons,  namely:  John  and  Jacob  Kittredge, 
ihould  happen  to  die  without  any  lawful  heirs 
of  their  own,  then  the  share  of  him  who  may 
first  decease  shall  accrue  to  the  other  survivor 
and  his  heirs." 

On  the  trial,  the  demandants  reouested  the 
court  to  instruct  the  jury,  "that  Jonn  and  Ja- 
cob took  the  real  estate  therein  devised,  in 
equal  moieties  of  an  estate  tail  general,  with 
cross  remainders  in  fee  simple."  But  the  court 
instructed  the  jury  "that  the  testator's  said 
sons,  John  and  Jacob,  took  an  estate  in  fee 
simple,  and  that  the  share  of  the  one  of  the 
mns.  who  should  first  die  without  issue,  in  the 
lifetime  of  the  other,  should,  in  that  event  go 
over  to  the  other  son,  by  way  of  executory  de- 
vise." To  this  instruction  the  plaintiffs  ax- 
eepted,  and  now  contend : 

1st.  That  the  testator,  by  the  first  clause  of 
his  will,  gave  to  John  and  Jacob  an  estate 
for  life  only. 

2d.  That  the  next  clause  of  the  will  Milarges 
the  estate  for  life  to  an  estote  toil  in  each  of 
the  two  sons,  and  by  the  use  of  such  language, 
the  testotor  intended  an  indefinite  failure  <}f 
issue. 

The  defendante,  on  the  contrary,  maintein 
that,  independent  of  the  last  clause,  by  which 
the  estate  is  given  over,  the  sons  took  a  fee 
simple.  And  second,  that  the  clear  intention  of 
the  testotor  is,  that  both  real  and  personal  es- 
tate should  pass  on  a  definite  contingency,  viz.: 
the  decease  of  one  brother  without  issue  in  the 
lifetime  of  the  other. 

There  is,  perhaps,  no  point  of  testomentory 
construction  which  has  undergone  such  fre- 
quent discussion,  and  is  so  fruitful  in  cases  not 
easily  reconciled,  as  that  now  brought  under 
our  consideration.  This  has  arisen,  in  a  great 
measure,  from  the  discrepancy  between  the 
popular  acceptotion  of  the  phrases,  "if  he  die 
without  issue,"  "in  default  of  issue"  and  fiimi- 
lar  expressions,  from  the  estoblished  legal  ac- 
eepUtfon  of  them  in  courts  of  justice.  It  is 
often  necessary  to  construe  these  expressions  as 
conveying  an  estote  toil  by  implication,  in  or- 
der to  carry  out  the  evident  general  intent  of 
the  testator.    Such  ia,  or  ought  to  be,  the  ob- 
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ject  of  all  rules  of  interpretotion;  but  court 
rules,  however  convenient  in  the  disposition  of 
cases  where  the  intention  is  doubtful,  cannot 
claim  to  be  absolute  or  of  universal  application. 
'Hence  it  has  been  said,  "that  courts  ['213 
have  been  astute  to  defeat  the  applicatii:n  of 
this  rule  of  construction,  harsh  in  itself,  and 
often  producing  results  contrary  to  the  tcsto- 
tor's  intention."  If  wills  were  always  drawn 
by  counsel  learned  in  the  law,  it  would  be  high- 
ly proper  that  courto  should  rigidly  adhere  to 
precedents,  because  every  such  instrument  might 
justly  be  presumed  to  have  been  drawn  with 
reference  to  them.  But  in  a  country  where, 
from  necessity  or  choice,  every  man  acts  as 
his  own  scrivener,  his  will  is  subject  to  be  per- 
verted by  the  application  of  rules  of  construc- 
tion of  which  he  was  wholly  ignorant. 

The  rule  laid  down  in  Purefoy  v.  Rogers,  2 
Saund.  388,  "that  where  a  contingency  is  lim- 
ited to  depend  on  an  estote  of  freehold  which 
is  c&pable  of  supporting  a  remainder,  it  shall 
never  be  construed  to  be  an  executory  devise," 
has  been  received  and  adopted  in  Massachu- 
setts. 

In  England,  and  in  some  of  the  States  here, 
it  has  been  abolished  by  legislative  interposi- 
tion, as  harsh  and  injurious.  This  rule,  how- 
ever, has  never  been  construed,  either  in  Eng- 
land or  this  country,  to  include  cases  where 
the  title  of  the  first  taker  is  a  fee  simple,  and 
the  contingency  is  definite. 

In  the  case  of  Pells  v.  Brown,  Cro.  Car,  SOO, 
where  there  was  a  devise  "to  A  in  fee,  and,  if 
he  die  without  issue  living,  then  C  shall  have 
the  land,"  it  was  held  to  be  an  executory  devise 
to  C,  on  the  contingency  of  A  dying  in  the  life 
time  of  C  without  issue.  There  is  no  necessary 
conflict  between  this  case  and  that  of  Purefoy 
▼.  Rogers.  It  is  true,  also,  that  this  rule  has 
been  applied  where  the  first  toker  had  an  estate 
in  fee;  and  it  is  conceded  "that,  unless  there 
are  expressions  or  circumstances  from  which  it 
can  be  collected  that  these  words,  'without  is- 
sue,' are  used  in  a  more  confined  sense,  they  are 
to  have  their  legal  sense  of  an  indefinite  failure 
of  issue;"  but  whenever  such  "expressions  or 
circumstonces"  show  the  intention  of  the  testa- 
tor that  the  estote  is  to  go  over  only  on  a  defi- 
nite contingency,  courto  will  give  effect  to  such 
intention.  Notwithstonding  the  expressions  in 
Plunket  v.  Holmes,  Sid.  47,  derogatory  of  the 
case  of  Pells  v.  Brown,  it  has  always  been  con- 
sidered "a  leading  case,  and  the  foundation  of 
this  branch  of  the  liaw." 

See  Williams*  Saund.  388,  b,  in  note. 

In  Porter  v.  Bradley,  3  T.  R.  143,  where 
lands  were  devised  to  A  and  his  heirs,  and  if 
he  die  leaving  no  issue  behind  him,  then  over, 
it  was  decided  that  the  limitotion  over  was 
good  by  way  of  executory  devise;  and  Lord 
Kenyon  acknowledges  the  case  of  Pells  y. 
Brown,  to  be  "the  foundation  and  Magna  Char- 
to  of  this  branch  of  the  law,"  deciding  that  the 
words,  "leaving  no  issue  behind  him,"  showed 
clearly  that  the  testator  did  not  contemplate  an 
indefinite  failure  of  issue. 

'In  the  case  of  Roe  t.  Jeffery,  7  T.  R.  ['3 1 4 
680,  where  the  devise  was  "to  A  and  his  heirs, 
and  in  case  he  should  depart  this  life  and  leave 
no  issue,  then  to  B,  C  and  D,  and  the  survivor 
or  survivors  of  them,  share  and  share  alike,"  it 
was  held  that  the  devise  to  B,  C  and  T)  was 
a   good  executory  devise.     In   delivering   the 
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opinion  of  tlie  court  in  that  case.  Lord  Kenyon 
observes:  "This  is  a  question  of  construction, 
depending  on  the  intention  of  the  party;  and 
nothing  can  be  clearer  than  if  an  estate  be  given 
to  A  in  fee,  and  by  way  of  an  executory  devise, 
an  estate  be  given  over,  which  may  take  place 
within  a  life  or  lives  in  being,  etc.,  the  latter 
is  good  by  way  of  executory  devise.  The 
question,  therefore,  in  this  and  similar  cases, 
is.  whether,  from  the  whole  context  of  the 
will,  we  can  collect  when  an  estate  is  given  to 
A  and  his  heirs  forever,  but  if  he  die  without 
issue,  then  over,  the  testator  meant  without 
issue  living  at  the  death  of  the  first  taker. 
The  rule  was  settled  as  long  ago  as  in  the  reign 
of  James  I.,  in  the  case  of  Pells  v.  'Brown. 
That  case  has  never  been  questioned  or  shaken, 
and  is  considered  as  a  cardinal  point  on  this 
head  of  the  law." 

Without  referring  to  any  more  of  the  numer- 
ous English  and  American  cases  of  like  tenor, 
brought  to  our  notice  by  the  learned  counsel, 
it  wui  be  sufficient  to  notice  the  case  of  Rich- 
ardson T.  Noyes,  2  Mass.  50.  There  the  devise 
was  "to  my  three  sons,  A,  B  and  C,  all  my 
other  lands,  etc.;  also  my  will  is,  that  if  either 
of  them  should  die  without  children,  the  sur- 
vivor or  survivors  of  them  to  hold  the  interest 
or  share  of  each  or  any  of  them  so  dying 
without  children  as  aforesaid;"  and  it  wns  held 
to  pass  an  estate  in  fee  simple,  determinable 
on  the  contingency  of  either  of  them  dying 
without  issue,  and  vesting  by  way  of  execu- 
tory devise.  See.  also,  the  case  of  Ray  t. 
Enslin,  2  Mass.  554.  These  cases  fully  adopt 
the  principles  of  the  English  cases  we  have 
just  referred  to.  The  case  of  Parker  v.  Par- 
ker, S  Mete.  13^  has  been  quoted  as  contain- 
ing a  contrary  doctrine;  but  it  does  not  appear 
that  the  question  of  definite  or  indefinite 
failure  of  issue  was  made  by  the  counsel  or  ad- 
Terted  to  by  the  court  in  the  decision. 

Our  inquiry  must  be,  therefore,  from  an  ex- 
amination of  the  whole  context  of  this  will: 

1.  Wliether,  independent  of  the  second 
clause,  by  which  the  estate  is  limited  over,  the 
sons  took  an  estate  in  fee  simple,  or  only  a  life 
estate;   and, 

2.  Whether  he  intended  to  give  over  the 
share  of  each  son  to  the  other,  on  the  contin- 
gency of  his  death,  without  issue  living  at  the 
time  of  his  decease,  or  upon  an  indefinite  fail- 
ure of  issue. 

I,  There  are  no  words  of  inheritance,  in  this 
first  clause  of  the  devise,  to  John  and  Jacob; 
2t5*]  but  such  words  are  not  absolutely  'nec- 
essary in  a  will  to  the  gift  of  a  fee.  The  sub- 
ject of  this  devise  is  described  as  "that  part 
of  my  estate."  The  word  "esUte,"  or  "that  part 
of  my  estate,"  has  always  been  construed  to 
describe  not  only  the  land  devised,  but  the 
whole  interest  of  the  testator  in  the  subject  of 
the  devise;  thus,  a  devise  of  "my  estate,  con- 
sisting of  30  acres  of  land,  situate,  etc.,"  will 
carry  a  fee.  Moreover,  the  legacy  given  for 
the  maintenance  of  Sarah  Devinny,  "to  be  paid 
out  of  that  part  of  my  estate  given  to  John  and 
Jacob,"  would  be  defeated  by  their  death  he- 
fore  she  arrived  at  the  age  of  eighteen,  if  the 
devise  to  them  was  a  life  estate  only.  The  in- 
tention of  a  testator  must  be  drawn  from  the 
whole  context  of  his  will.  And  it  is  not  nec- 
essary to  look  alone  at  the  words  of  the  gift 
S&6 


itself  to  ascertain  the  intention  of  the  testator 
as  to  the  quantum  of  the  estate  devised,  if  it 
can  be  gathered,  from  expressions  used  in  any 
part  of  it,  what  he  supp<»ed  or  intended  to  bs 
the  nature  and  extent  of  it.  It  will  not  admit 
of  a  doubt,  also,  that  the  testator  intended  that 
both  of  his  sons  should  have  the  same  estate  in 
the  devised  premises,  which  were  "to  b«  equally 
divided  between  them."  John  is  charged  per- 
sonally, in  respect  of  the  estate  given  him.  with 
the  payment  of  all  the  debts  and  lec^cies.  The 
testator  calls  it  the  "consideration"  to  be  piid 
for  that  part  of  his  estate  given  to  his  two 
sons;  and  though  John  was  appointed  executor, 
whose  duty  it  became,  as  such,  to  see  to  the 
payment  of  the  debts  and  lejifacies,  the  charicea 
are  to  be  paid  by  him  at  all  events  out  of  the 
estate  devised  to  him  and  Jacob,  and  not  out  of 
the  rents  and  profits  only.  By  their  acceptance 
of  the  devise,  they  became  personally  liab'e.  Tn 
such  cases,  it  is  well  settled  that  the  devisee 
takes  a  fee,  without  words  of  inheritance. 

On  this  point,  therefore,  we  are  of  opinion 
that  John  and  Jacob  each  took  a  fee  in  their 
respective  "share"  or  moiety  of  the  estate  de- 
vised to  them. 

2.  It  remains  to  consider  the  effect  of  the 
second  clause  of  the  will,  which  is  in  tht^e 
words:  "It  is  my  will,  that,  if  either  of  my 
said  sons,  namely:  John  or  Jacob,  should 
happen  to  die,  without  any  lawful  heirs  of 
their  own,  then  the  share  of  him  who  may 
first  decease  shall  accrue  to  the  other  survivor 
and  his  heirs." 

Viewing  this  clause  free  from  the  confusion 
of  mind  produced  by  the  numerous  conflirting 
decisions  of  courts,  and  untmmnielled  by  ar- 
tificial rules  of  construction,  we  think  that  no 
two  minds  could  differ  as  to  the  clear  intention 
of  the  testator.  By  "lawful  heirs  of  their 
own,"  he  evidently  meant  lineal  descendants  or 
"issue." 

The  contingency  contemplated  is  as  definite 
as  language  can  make  it — "if  either  son  should 
happen  tn  die  without  heirs  of  their  own  dur- 
ing the  life  of  the  other." 

*The  person  to  take,  on  the  Iiappening  [*2 1 6 
of  this  contingency,  is  precisely  described — "the 
other  survivor."  It  is  true  that  cases  may  be 
found  which  decide  that  the  term  "survivor" 
does  not  of  itself  necessarily  import  a  definite 
failure  of  issue,  and  no  doubt  there  are  many 
cases  where  it  would  be  necessary  to  dbregard 
the  obvious  import  of  this  term,  in  order  to 
carry  out  the  general  intent  of  a  testator,  other- 
wise apparent;  but  a  large  number  of  English, 
and  nearly  all  the  American  cases,  acknowleil.ze 
the  force  of  this  term  as  evidence  of  the  testa- 
tor's intending  a  definite  contingency.  The 
other  words  of  this  clause,  connected  with  it, 
clearly  describe  a  definite  contingency,  and  the 
individual  who  is  to  take  on  its  happening: 
"the  share  of  him  who  shall  first  decease  with- 
out heirs  shall  accrue  to  the  other  survivor;" — 
on  the  death  of  one,  the  other  is  to  take — a 
definite  contingency  and  a  definite  individual. 

Again,  it  is  the  "share."  or  the  estate  previ- 
ously given,  not  of  him  who  dies  without  issue, 
generally,  but  of  him  who  may  first  decease, 
that  is  given  over  to  the  other  survivor.  Thia 
"share"  also  consisted  of  personal  and  real 
property.  As  to  the  former  the  testator  could 
certainly  not  mean  an  indefinite  failure  of  ia- 
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nie,  jet  both,  personalty  and  rpalty,  arc  within 
the  same  catep:ory,  and,  as  one  share,"  they 
are  subject  to  the  !>amp  contingency.  It  is  said 
to  be  a  rule  of  construction,  that  the  words  "dy- 
ing witliout  issue"  will  be  construed  to  mean 
"an  indefinite  failure  of  issue"  as  to  real  es- 
tate; but  with  rrg;ard  to  personalty,  it  sliall  l>e 
taken  to  mean  "a  failure  at  the  death."  There 
are  several  cases  to  this  elTect.  Lord  Kenyon, 
in  speaking  of  them  in  Roc  t.  JelTery,  7  T.  R. 
580,  very  justly  remarks  that  "the  distinction 
Uken  in  Forth  v.  Chapman,  1  P.  Wms.  CCS, 
that  the  very  same  words  in  k  will  should  re- 
ceive one  construction  when  applied  to  one 
portion  of  the  devise,  and  another  construction 
as  applied  to  another,  is  not  reconoilalde  with 
reason."  Without  making  an  amy  of  cases, 
we  may  state  that  many  of  the  Kn;;lish,  and 
nearly  all  the  American  cases,  seem  to  concur 
in  the  truth  and  force  of  this  observation;  and 
consider  a  "share"  of  an  estate,  consisting  of 
both  realty  and  personalty,  given  over  on  a  con- 
tingency to  the  "survivor,"  as  clear  evidence 
tliaf  the  testator  did  not  intend  an  indefinite 
failure  of  issue.  A  rule  of  construction  which 
would  give  dilTerent  meanings  to  the  same 
words,  in  the  same  sentence,  could  only  be  tol- 
erated where,  from  the  whola  context  of  the 
will,  it  is  evident  that  without  such  construc- 
tion the  jrpneral  intent  of  the  testator  as  to  the 
disposition  of  his  realty  would  be  frustrated. 

Ijistly.  construing  this  cl.iiisc  ax  providing 
for  an  indcflnite  failure  of  issue,  and  as  vesting 
each  of  the  sons  with  an  estate  tail  by  implica- 
tion, the  survivor  would  take  an  estate  in  fee 
217*)  'simple  in  his  brother's  sliare.  while  he 
had  an  estate  in  tail  in  his  own:  a  result  most 
improbable,  which  could  hardly  have  been 
contemplated  by  the  testator,  and  which  ought 
not  to  be  imputed  to  him  without  clear  expres- 
sions indicating  such  an   intention. 

On  the  whole,  we  are  of  the  opinion  that  the 
instructions  given  to  the  jury  by  the  court  be- 
low are  correct,  and  that  the  judgment  should 
be  aiTirmcd, 


PATRICK     McI^UGIIUN,     Plff.     in     Er., 

V. 

JAMES  SWAXNT  and  John  S.  Gittings,  Gam- 
isliees  of  the  Chesapeake  and  Ohio  Canal 
Company. 

(See  S.  C.  18  How.  217-  233.) 

Attachment — moneys  in  hands  of  trustee — rec- 
ord, how  far  evidence — defenses  to  attach- 
ment. 

An  sitachment  will  hold  a  hnlnnce  of  moneys  In 
tt;o  liniuN  <»f  ^uriiif:lifcs.  who  are  Intslccs.  nflcr  the 
•IMN-ifif  tilijecis  of  their  trusts  have  l>een  tuitlMttcfl. 

.\  (!*<-n*e  (n  another  caiiKe  which  expressly  ex- 
off  the  rfshts  of  the  attachlni;  creditor,  cannot 
;i(rc.t  his  rljihlK. 

The  record  of  t'..  ■  <ither  csiise.  allhoiiRb  rend  In 
eTirtcnce.  Is  not  I'vidcnce  of  any  fncts  found  by 
the  court  either  In  the  opinion  or  decree. 

Only  leciil  dcfeiisrii  can  he  made  to  an  attach- 
mcnt.  In  the  nltiiiliinrnt  suit. 

(Mr.  rhief  .liisth'e  Tjiney  was  prevented  hy  slck- 
ncR*  from  toktt:;:  Ills  s4'nt  on  I  lie  Jlcncli  at  the  pres- 
ent term,  until  the  4tli  of  IVIiriinry.  iiiid  w.is  not 
present  when  this  cause  wag  nigued  and  decided  In 
thia  court.) 

Arcnied  .T.Tn.  2S.  lS.->«.        Decided  Feb,  7.  IS.">fl. 

1  K  ER150R  to  the  Circuit  Curt  of  the  United 
1    BtatcH  for  the  District  of  Maryland.  ' 

15  Ia.  cd. 


The  Circuit  Court  instructed  the  jury,  upon 
the  prayer  of  the  defendants,  that  the  plaintiff 
was  not  entitled  to  recover,  because  the  rights 
of  cestuis  que  trust  cannot  be  determined  in  pro- 
ceedings at  law  by  atUichmcnt;  because  there 
is  no  evidence  that  any  of  the  fund  remained 
in  the  trustees'  hands,  after  satisfying  prior 
and  superior  claims;  and  because  the  plaintiff, 
having  been  party  to  the  suit  in  Maryland  con- 
cerning this  fund,  is  concluded  by  its  decisiun. 

A  further  statement  appears  in  the  opinion  of 
the  court. 

Messrs.  T.  S.  Alexander  and  Henry  Winter 
Davis,  for  plaintiff  in  error: 

I'nder  the  circumstances  of  this  case,  process 
of  attachment  was  a  proper  process  to  reach  and 
affect  any  surplus  remaining  in  the  hands  of  the 
trustees,  after  gratifying  the  trust  of  the  deed, 
and  not  needed  to  satisfy  the  drmamls  of  others 
having  prior  and  superior  claims  on  the  fund. 

Maryland  Act,  1715,  ch.  40,  sees.  1,  i,  3,  7; 
Ford  v.  I'hilpot,  5  Ilarr.  &  J.,  312;  CampU'll  v. 
Morris,  3  Harr.  &.  McII.  535;  Wells  v.  Gheselin. 
1  Harr.  &  McH.  01;  White  v.  Winn.  8  (Jill. 
499;  Black  v.  Zacharic,  3  How.  511;  Gilbert  v. 
Dvneley.  3  Man.  &  Gran.  12;  Murphv  v.  Itarro-i, 
TH.  &  G.  205;  Case  v.  Roberts,  Holt.  N.  P. 
500;  Edwards  v.  Bates,  7  Man.  &  G.  690;  Wes- 
ton V.  Barker,  12  .Johns.  20:  Neilson  v.  Blight, 
1  Johns.  Cas.  205;  Oliver  v.  Painter,  11  G.  &  J. 
128. 

There  was  evidence  of  a  large  surplus  exist- 
ing in  the  hands  of  the  trustees,  after  satisfy- 
ing the  trusts  of  the  deed,  the  claim  of  the  Btnk 
of  Potomac,  and  all  others  superior  and  prior  to 
the  claim  of  the  present  plaintiff. 

The  decree  of  the  Court  of  Chancery  of 
Maryland  cannot  prejudice  the  plaintiff's  risht 
to  recover,  if  it  can  be  shown  that,  at  the  time 
of  passing  the  decree,  the  trustees  had  in  hand 
a  surplus,  which  was  liable  to  be  affected  by 
process  of  attachment. 

Wallace  v.  McConnell,  13  Pet.  137. 

Mr.  J.  M.  Campbell,  for  defendants  in  error: 

The  whole  surplus  was  in  controversy  be- 
tween the  Chesapeake  Bank  and  the  Bank  of 
the  Potomac,  when  this  attachment  issued. 

How  could  the  court  below  settle  the  conllict 
between  these  rival  claimants,  neither  of  them 
before  it,  or  weigh  in  legal  scales  their  respect- 
ive   ef|uities? 

The  action  for  money  had  and  received  must 
not  be  turne<l  into  a  bill  of  equity  for  the  pur- 
pose of  discovery. 

Case  V.  Roberts.  3  Eng.  Com.  Tjiw.  190. 

Wliile  the  matter  remains  in  account  and  Is 
charged  with  the  specific  trust,  the  action  for 
money  had  and  received  will  not  lie. 

Roper  V.  Holland,  .10  Eng.  C*m.  Tjiw.  .17; 
Edwards  v.  Bates.  49  Eng.  Com.  Ijiw.  .590; 
Pardoe  v.  Price,  13  Mees.  &  W.  282,  283; 
Bartlett  v.  Dimond,  14  Mees.  *  W.  49;  Tier- 
nnn  v.  .Tnekson.  5  Pet.  597:  Duval  v.  Craig.  2 
Wheat.  66;  Rathbonc  v.  Stocking,  2  Barb.  135. 

Mr.  .Justice  Curtis  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court' 
of  the  United  States  for  the  District  of  Mary- 
land. 

'rill-  plaint  iff  in  error  having  recovered  a  judg- 
ment in  that  court  nwinst  the  Chesapeake  and 
Ohio  Canal  Company,  sued  out  a  writ  of  for- 
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eign  attachment  against  the  lands  and  tene- 
ments, goods,  chattels  and  credits  of  that  Com- 
pany, and  on  the  4th  day  of  June,  1841,  it  was 
laid  in  the  hands  of  James  Swann  and  John  S. 
Gittings.  The  garnishees  having  appeared  and 
answered  certain  interrogatories,  pleaded  that 
at  the  time  of  laying  the  attachment  they  had 
not  any  goods,  chattels  or  credits  of  the  Com- 
pany in  their  hands,  and  upon  the  trial  a  bill 
of  exceptions  was  taken,  "from  which  it  appears 
that  the  plaintilT  offered  evidence  tending  to 
prove,  thot,  by  an  indenture,  braring  date  on 
the  15th  day  of  April,  1840,  between  the  Com- 
pany of  the  first  part,  and  the  garnislires,  to- 
gether with  William  Gunton  (who,  residing  out 
'of  the  district,  was  not  served  with  process),  of 
the  second  part,  the  party  of  the  first  part 
transferred  to  the  party  of  the  second  part  two 
hundred  and  forty-eight  bonds  of  the  State  of 
Maryland,  each  for  £250,  in  trust,  to  pay,  from 
the  proceeds  thereof,  such  promissory  notes  of 
the  Company,  described  in  a  schedule  annexed 
220*]  to  *the  indenture,  as  should  be  presented 
to  the  trustors  at  the  Clicsapeake  Bank  in  Bal- 
timore, within  six  months  from  the  date  of 
the  indenture;  and  at  the  end  of  the  six  months, 
to  pay  to  the  Company  any  money,  and  to  de- 
liver 'to  the  Company  any  of  thebonds  which 
might  then  remain  in  their  hands,  whethsr  all 
the  notes  mentioned  in  the  schedule  should  then 
lie  paid  or  not. 

The  plaintiff  further  offered  evidence  to  prove 
that  Giliing,  with  the  assent  of  the  other  trust- 
ees, sold  the  bonds  prior  to  the  28th  day  of 
February,  1841,  for  the  a?tgrcjrate  sum  of  $:t4t.- 
117.20;  and  that  the  snms  received  by  him  for 
interest  on  the  bonds  amounted  to  $lfl.0,)8.C2, 
amounting  in  the  whole  to  the  sum  of  $301,075.- 
88.  The  disbursements  and  pa^-ments  made  by 
the  trustees,  in  the  execution  of  the  trust,  ap- 
jicared  to  have  been  $324,825.18,  leivin"!;  a 
■alance  due  from  the  trustees,  after  th;>  com- 

Jilete  execution  of  the  trust  declared  in  the  in- 
lenture,  of  $36,260.70. 

Upon  this  state  of  facts  we  think  the  plain- 
tiff entitled  to  a  verdict. 

The  trust  was  for  the  payment  of  specified 
Sebts,  which  should  be  presented  to  the  trust- 
.ees  before  a  fixed  day.  The  payments  made, 
■and  the  sums  received  in  execution  of  the  trust, 
-were  liquidated  sums  ascertained  with  entire 
precision.  The  trust  was  completely  executed, 
and  the  balance  remaining  in  the  hands  of  the 
truHteos  was  a  sura  certain. 

Under  these  circumstances,  an  action  at  law 
for  money  had  and  received  could  be  sustained 
by  the  Canal  Company  against  the  trustees, 
they  not  having  sealed  the  deed. 

In  Case  v.  Roberts,  Holt's  N.  P.  C.  600,  Bur- 
rough,  J.,  states  the  rule  on  this  subject  to  be: 
"If  money  is  paid  into  the  hands  of  a  trustee 
for  a  specific  purpose,  it  cannot  be  recovered  in 
an  action  for  money  had  and  received,  until 
that  specific  purpose  is  shown  to  be  at  an  end. 
If  the  plaintiff  show  that  the  specific  purpose 
has  been  satisfied,  that  it  has  absorbed  a  cer- 
,tain  sum  only,  and  left  a  balance,  such  balance 
(the  triist  being  closed)  becomes  a  clear  and 
liquidated  sum,  for  which  an  action  will  lie 
at  law."  This  statement  of  the  rule  has  been 
approved,  and  in  conformity  with  it  many  cases 
decided. 

See,  among  others,  English  t.  Blundell,  S 
«S8 


Car.  i.  P.  332;  Edwards  t.  Bates,  7  Man.  * 
Gr.  590:  Allen  v.  Impett,  8  Taunt.  363;  Wes- 
ton V.  Barker,  12  Johns.  276. 

Tliis  case,  thus  presented,  comes  within  that 
rule;  and  as  an  action  at  law  could  have  been 
sustained  by  the  Canal  Company  to  recover  the 
liquidated  balance  remaining  in  the  hands  of 
the  trustees,  the  plaintiff  could  subject  that 
balance  to  the  satisfaction  of  his  judgment,  by 
attaching  it  as  a  credit  in  the  hands  of  the 
trustees. 

•But,  In  addition  to  the  evidence  [*SSI 
above  referred  to,  the  bill  of  e.xcoptions  eontn'iis 
the  following  statement  concerning  evidence  in- 
troduced by  the  defendants: 

"That  on  the  25th  of  June,  1841,  a  bill  was 
filed  in  the  Court  of  Chancery,  in  Maryland, 
against  the  said  garnishees  and  the  Chesa-  eake 
and  Ohio  Canal  Company,  and  olhci-s,  by  the 
Bank  of  Potomac,  claiming  as  assi.'^nee  of  the 
surplus  which   remained  after  8ati<(fying   the 
trusts  under  the  deed  of  April,  1840,  and  pray- 
ing an  account  and  settlement  of  the  trust, 
which  bill  is  in  the  following  words:  It  belns 
;  agreed  between  the  parties  that  the  said  bill 
':  and  other  portions  of  the  pleadinprs  or  proeeoil- 
ings   in   that  case,   hereinafter   mentioned   t'> 
I  have  been  produced  and  road,  shall  be  re-eivpj 
'  in  evidence  and  have  the  same  cfTect  as  if  the 
■  whole   record   was   produced,  and  such   pl.'>ad- 
j  ings  or  proceedings  read  from  it." 
I      Then  follows  a  copy  of  the  bill,  of  an  opin- 
,  ion  of  the  acting  Chancellor,  and  of  the  final 
I  decree  in  the  cause.     MeT.4iu<;h1in,  the  present 
plaintiff  in  error,  is  not  made  a  party  to  this 
bill.    How  he  came  in'.o  the  cause  as  a  party 
does  not  appear.     If  by  the  amended  bill,  he 
ceased  to  be  a  party  before  the  final  decree,  be- 
cause that  decree  recites  that  the  amended  bill 
was  dismissed  by  the  complainants  before  the 
final  submission  of  the  cause  to  the  Cli;\ucp'lor. 
Nor  does  it  appear  for  what  purpose  ifcLaugli- 
lin  was  made  a  party,  or  whether  he  at  any 
time   submitted   his  "rights,   as   an    a1t->ching 
creditor,  by  a  process  out  of  the  Circuit  Crurt 
of  the  United  States,  to  a  court  of  the  Stat  • 
of  Maryland,  In  a  suit  in  equity,  begun  after 
his  attachment  was  laid.    But  it  does  not  ap 
pear  to  be  material  to  consider  either  of  these 
particulars,  because  the  final  decree  concludes 
With  this  clause: 

"And  it  is  further  adjudged,  ordered  and  de 
creed,  that  this  cause  he,  and  the  same  is  here- 
by dismissed  as  against  the  defendant.  Patrick 
McLaughlin,  and  this  decree  is  passed  witliout 
prejudice  to  the  rights  of  the  said  MclAughlin 
against  any  and  every  of  the  parties  to  this 
suit." 

Either  becanse  the  Chancellor  deemed  it  im- 
proper to  pass  on  his  rights  acquired  by  an  at- 
tachment under  process  of  the  court  of  tlio 
United  States,  or  for  some  other  reasons,  h- 
has  made  a  decree,  which  in  express  tei-ni' 
leaves  McLaughlin  in  all  respects  unaffcctol 
by  that  suit. 

We  think,  also  that  so  much  of  the  rero'-'l 
of  the  chancery  suit  as  is  in  this  record,  t'.i"'"?'- 
it  was  properly  read  in  evidence  to  prov  f  ■r't 
such  proceedings  were  had,  and  suc'i  d  c  • 
made,  is  not  evidence  of  any  facts  foi-ii '  '  v 
the  Chancellor,  either  in  his  opinion  or  in  tli- 
decree. 
The  bill   having  been  dismissed  as  aza'n<'. 
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him,  and  all  lifa  rights,  as  against  any  and 
pverr  of  the  parties,  expressly  saved, 
SS3*1  'there  has  been  no  matter  tried  or  ad- 
judicated as  between  him  and  any  other  party, 
and  be  stands,  in  all  respects,  as  if  he  liad 
never  been  a  party  to  the  suit.' 

It  was  insisted  at  the  argument,  that  the 
stipulation  already  extract^  from  the  bill 
of  exceptions  made  the  Chancellor's  opinion 
evidence,  as  against  ^IcT>augh1in,  of  the  facts 
it  finds.  Tliis  was  denied  hy  the  plaintifTs 
munsel;  and  however  probable  we  may  thinic 
the  inference,  that  the  Chancellor's  opinion 
was  treated  as  evidence  by  the  Circuit  Court, 
with  tlic  consent  of  the  plaintifT,  yet  we  c:<n- 
not  say  this  appears  to  us  judicially,  by  the 
bill  of'  exccpljons.  The  stipulation  only  ex- 
tends so  far  as  to  make  tlie  parts  of  the  rec- 
ord, which  were  read,  have  tl\e  same  elTect  as 
if  the  whole  record  had  b?en  put  in.  The 
whole  record  mi«;ht  have  properly  been  put  in, 
to  prove  what  was  done  nnd  decrred  in  that 
xnit.  valent  quantura.  But  who  it  appeare.l 
that,  so  far  as  respected  the  plaintifT  and  his 
rijfhts,  nothing;  was  done  or  deerecd,  his  rights 
in  this  suit  could  not  lie  nfToeted  by  anytliing 
«|>pearin;r  tlierein,  or  de«lucihlc  therefrom. 
In  our  opinion,  therefore,  the  cane  is  prosenlcd 
fo  ns  upon  evitlenec,  extrnneouH  to  tlio  roco:d 
of  the  State  Court.  l'pi>n  that  evidence,  we 
think  the  jury  would  have  Iren  nullmii/ed  and 
requiml  u>  find  for  the  plaintilT;  and  conse- 
qnently.  that  the  ins.'ruction  );ivcn  in  the  court 
lielow,  that  their  verdict  must  be  for  the  de- 
fendants, was  erroneous. 

We  express  no  opinion  upon  the  drf<'n<ies 
•opposeil  to  arise  out  of  the  facts  found  in  the 
opinion  of  the  Chancellor.  If  the  facts,  which 
may  be  proved  in  defense,  on  another  trial, 
should  amount  to  a  legal  defense  to  an  action 
for  money  had  and  rcceivol.  if  brought  by  the 
Tanal  Company,  they  would  also  amount  to  a 
■lefcnse  to  this  attachment.  If  they  only  aliow 
imtxtpndin^  c<niitie8,  in  third  persons,  of  sueh 
a  character  that  a  court  of  law  car.n  .t  take 
imliee  of  them,  they  must  be  availed  of.  if 
valid,  by  a  bill  brought  by  such  third  persons 
.ifiainst  Meljiughlin,  or  by  a  bill  of  in'erpUad- 
er  hy  the  tnisires.  The  attachment  invests  the 
plaintifT  with  the  same  right  of  action  which 
belonged  to  the  Canal  Company;  and  no  de- 
fense which  could  not  have  been  mnde  at  law 
to  an  action  by  the  Company,  can  be  made  to 
the  attachment,  which  is  but  a  substituted 
amile  of  purxninsr  the  same  right. 

Wanxer  t.  Truly.  17  How.  684. 

So  far  as  resiiccts  enuitable  rights  of  sft-od 
hy  the  garnishee,  a  dilTercnt  rule  has  been  fol- 
lowe<l  in  MassaehuiU'tts. 

IVwton  Type  Co.  v.  Mortimer,  7  Tick.  100; 
Hathaway  ▼.  Ruixell,  10  Mas^t.  473;  Green  v. 
Nelson,  12  Met.  5«t7. 

And.  in  the  absenee  of  an  «<initable  jurisdic- 
tion in  that  iState.  there  has  been,  until  rcrent- 
1y.  no  mode  of  giving  edect  to  the  equitable 
rights  of  the  garnishee,  or  of  third  persons,  save 
in  the  process  of  gami»hment.  or  pouihly 
SSS*]  *by  an  action  on  the  case  in  wme  in- 
stances. 

Foster  ▼.  SInkler.  4  Mass.  450;  Ilawes  y. 
Ijington,  S  Pick.  67 ;  Adams  y.  Cordis,  8  Pick, 
SCO. 

But  in  other  states  it  has  been  held  that 
It  L.  ed. 


only  legal  defenses  can  be  made  to  the  at- 
tachment. 

Pennell  v.  Orubb,  13  Penn.  652;  Taylor  v. 
Gardner,  2  Wash.  C.  C.  488 ;  Loftin  t.  Shackle- 
ford,  17  Ala.  4.'i5;  Edwards  v.  Dclaptaiue,  2 
Uar.  322;  Watkins  v.  Field.  1  Enj;.  301. 

We  are  not  aware  that  this  subject  has  come 
under  the  examination  of  the  courts  of  Mary- 
land, in  any  reported  case.  But  in  a  state 
where  the  legal  and  equitable  jurisdictions  are 
distinct,  and  in  a  court  of  the  United  States, 
having  full  equity  powers,  we  consider  that  a 
garnishee  shoiiUI  stand  as  nearly  as  possible  in 
the  same  position  he  would  have  occupied  If 
sued  at  law  bv  his  creditor;  and  if  he,  or  any 
third  person,  has  dpiitable  rights  to  the  fund 
in  his  hands,  they  should  be  asserted  in  that 
jurisdiction  which  alone  can  suitably  examine 
an4l  completely  protect  them. 

The  judgment  of  the  Circuit  Court  is  to  1)6 
reverseil,  and  the  cause  remanded,  with  direc- 
tions to  issue  a  venire  facias  de  novo. 


THK  STEAMBOAT  XEW  YOUK,  her  Tacl<le, 
Apparel,  etc.,  Thomas  C.  Durnnt,  Charles 
W.  Durant  and  Septimus  Lathrop,  Clmts. 
and  Appts., 

y. 

ISAAC  P.    RAE,   owner   of   the   Brig   Sarah 
Johanna. 

(See  S.  C.  18  Uow.  223-230.) 

Negligence — not     having     lookout — st<ambnat 

I      going  eight  or  feu  miles  an  hour  in  crowded 

harbor — rule    of    navigation    preserilted    by 

New  York  Statute,  not  binding  on  federal 

courts. 

When  Rtenml<ont  was  golne  down  East  River  at 

elcht  or  ten  miles  an  lioiir  with  strooK  ebb  tide  and 

heavy    northwext   wind,    having  biirees   and    cnnnl 

:  l)oat!i  In  tow,  the  continuance  of  that  speed  while 

cntcrlDs  a  crond  of  vessels  at  anchor  In  the  harbor, 

I  imder  the  circuinstnnces  of  wind  and  tide,  and  In- 

1  cumbrnnce  of  the  tows,  was  gross  and  Inexuiisalile 

,  ne'-'llgenre  and  neelect  of  duty  In  case  o(  collision 

wllh  a  brls  l.Tlng  nt  anchor. 

The  stenmlmat  was  nIf>o  In  fault  In  not  bavlnK  a 
I  loolcoiit  at  the  time.  pro|>erl)-  srationed. 

A  rule  of  navlKHtlon  prescribed  by  the  laws  of 
I  New  York,  Is  blndlnc  on  her  own  courts,  but  ciin- 
I  not  rejfiilnte  the  decisions  of  the  federal  courts, 
I  admlnlsterini;  the  ceneiul   admiralty   law. 

An  excenllon  to  this  principle  Is  the  recnlntlon 

'of  Btenrahnats  and  other  water  rrnft  In  the  ports  and 

harbors  of  the  Stntes,  required  for  the  aeeummoda- 

tlon  and  safety  of  vessels.     Tbcw  are  police  reeu- 

latlons  In  aid  of  commerce. 

Submitted  Jan.  28, 1856.      Decided  Feb.  7, 1856. 

APPEAL  from  the  Circuit  Court  of  the  ^Tni^ 
ed  Slates  for  the  Southern  District  of 
New  York,  from  a  judgment  of  the  Circuit 
Court  affirming  the  decree  of  the  District 
Court,  against  the  steamboat  New  York,  for 
damages. 

The  case  is  stated  by  the  court. 

Messrs.  W.  Q.  Morton  and  F.  B.  Cutting,  for 
the  appellants: 

A  failure  to  hoist  a  signal  light,  by  the  gen- 
eral maritime  law,  is  negligence  per  se. 

The  Delaware  v.  The  Osprey,  2  Wall.  Jr.  268; 


Norn. — Collision.  Rlehts  of  steam  and  salllnf 
vessels  with  reference  to  each  other  and  In  passing 
and  meetlnc.  See  note  to  St  John  v.  Paine,  1.1  L. 
ed  U.  8.  087. 
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Simpson  v.  Hand,  6  Warth.  311:  Strout  t. 
Foster,  1  How.  89;  The  Victoria.  3  Wm.  Rob. 
49;  1  Law  N.  S.  80;  3  Kent's  Com.  230,  note 
c;  Ang.  Car.  sec.  640,  and  TIjc  Scioto,  Davies, 
359. 

Tiie  law  of  the  State  of  New  York  made  it 
necessary  that  a  good  and  sufllcient  light  be 
shown  in  some  part  of  the  brig's  rigging,  at 
least  20  feet  above  lier  deck  and  above  her  taff- 
rait. 

1  Rev.  Stat.  085,  sec.  12. 
This  regulation  was  within  the  power  of  the 
state,  and  public  policy  required  that  it  should 
be  rigidly  enforced. 

Cooley  V.  Board  of  Port  Wardens,  12  How. 
209:  The  Osprey,  2  Wall.  .Ir.  2'a:  Vandewater 
V.  Wontervelt,  4  Sand.  512.  citod  in  Fitch  y. 
Livingston;  Van  Pelt  v.  Stenmlraat  Niagara, 
cited  in  4  Sand.  612,  and  in  Fitch  t.  Living- 
ston. 

It  will  be  presumed  that  if  the  light  had 
been  properly  shown,  it  would  have  been  ob- 
served. 
Moore  v.  Moss.  14  111.  106. 
Other  precautions  which  should   have  been 
observed  in  a  frequented  thoroughfare,  and  a 
dark    and    tempestuous   night,    were    omitted. 
Halderman    v.    Beckwith,    4    McLean,    286;  | 
Steamboat  Senator,  1  Cal.  459. 

A  decree  should  l>e  rendered  for  an  appor- 
tionment of  damages,  upon  the  ground  that  it 
is  doubtful  whether  either  vrssel  is  entirely  free 
from  fault. 

Catharine  of  Dover,  2  Hagg.  154;  The  George, 
2  W.  Rob.  390;  The  Maid  of  Aukland,  6  Notes 
of  Cases,  245. 

The  Sarah  Johanna  was  bound  to  prove,  by 
a  clear  preponderance  of  evidence,  that  ahu 
complied  with  the  legal  requirements. 

The  Ligo,  2  Hagg.  356;  Strout  v.  Foster,  1 
How.  03;  IN.  Y.  Rev.  Stat.  801,  sees.  12,  13, 
46,  Ad.  Rule,  23,  U.  S.  Sup.  Ct. 
Mr.  George  E.  Belts,  for  the  appellee: 
The  brig  was  lying  at  anchor,  helpless  and 
at  a  proper  place,  and  as  t'he  steamboat  had 
control  of  her  movements,  she  was  at  fault. 

The  Girolamo,  3  Hagg.  173;  The  George,  9 
Jur.  670;  The  Steamboat  IT.  S.  v.  Mayor,  etc., 
of  St.  Louis.  6  Mo.  230 ;  3  Greenl.  Gv.  sec.  407 ; 
Strout  V.  Foster,  1  How.  00;  The  Julia  M. 
Hallock,  14  Law  Jur,  555. 

This  presumption  of  negligence  could  only 
be  repelled  by  proof  that  the  collision  was  the 
result  of  an  inevitable  accident.  The  steamer 
was  in  fault  for  not  carrying  a  lookout. 

The  George,  9  Jur.  070:  St.  John  v.  Paine, 
10  How.  557;  The  Cath.irine  v.  Dickinson.  17 
How.  177;  Newton  v.  Stehbins,  10  How.  580; 
Tlie  Genesee  Chief  v.  Fitzhugh,  12  How.  443, 
463:  Tlie  Ogdensburg,  6  ^IcLean,  036. 

Tlie  helms  of  the  barges  were  not  star- 
boarded, and  it  is  no  CNcuse  that  they  were  not 
m.nnoed. 

Fretz  T.  Bull,  12  How.  406;  The  Virgil,  7 
Jur.  1174;  The  Itinerant.  2  W.  Rob.  240. 

The  steamer  used  an  improper  rate  of  speed. 
In  a  place  crowded  with  vessels. 

Newton  v.  Stehbins,  10  How.  580;  The  Rose. 
2  W.  Rob.  3;  The  Iron  Duke,  4  Notes  of  Cases, 
94.  585;  The  Virgil.  7  Jur.  1174;  2  W.  Rob. 
201 ;  The  Steamboat  Northern  Indiana,  10  Iaw 
Rep.  448. 
Tlie  testimony  of  the  steamer's  witnesses  be-  i 

seo 


ing  simply  negative,  cannot  be  compared  in 
reliability  with  altirmative  evidence. 

Williams  v.  Hall,  1  Curt.  597;  Chambers  v. 
Queen's  Proctor.  2  Curt.  415. 

The  presumptions  are:  1.  That  the  crew  of 
the  brig  perfofmed  their  duty.  It  being  a  uni- 
vensally  recognized  rule  that  a  vessel  at  anchor 
must  show  a  light. 

3  Greenl.  406;  The  Mary  Stuart,  2  W.  Rob. 
244. 

2.  That  the  men  on  the  brig  knew  better 
what  occurred  in  regard  to  her  navigation,  than 
the  men  on  the  other  vessel. 

The  Iron  Duke,  4  Notes  of  Cases,  590;  case 
of  Williams  v.  Chapman,  585. 

The  Statute  is  only  directory,  in  specifying 
the  precise  number  of  feet  above  the  dock  at 
which  the  light  shoulil  be  suspended.  Its  man- 
datory part — that  a  light  be  exhibited  In  the 
proper  place — was  fully  compile:]  with. 

Dwarris  on  Slats,  pp.  713.  7)6:  Rex  v.  .lus- 
tices  of  Leicester.  9  Dowl.  &  R.  772;  Rex  v. 
Inhab.  of  Birmingham,  8  B.  *  C.  29. 

The  maritime  law  regulating  the  navig.ition 
of  vessels  cannot  be  controlled  by  state  stat- 
utes. 

The  Girolamo,  3  Hagg.  160;  Tho  Barque 
Chusan.  2  Story,  455;  The  Globe,  13  Law  Rep. 
488:  2  Blatehf.  427. 

Tlie  Statute  of  New  York  is  not  made  ap- 
plicable to  seagoing  vessels. 

Halderman  v.  Beckwith,  4  JfcLean,  292. 

The  rule  of  damages  adopted  by  the  commis- 
sioner was  correct.  The  demurrage  was  proved 
and  properly  allowed. 

Williamson  v.  Barrett,  13  How.  101;  Bodley 
V.  Reynolds,  10  Jur.  310;  8  Q.  B.  779;  Tlie 
Narragansett.  I  Blatehf.  211. 

The  deterioration  in  the  general  strength  and 
seaworthiness  of  the  brig,  and  of  her  market 
value  beyond  the  actital  repairs  put  upon  her, 
was  proved  and  properly  allowed. 

The  Schooner  Catharine,  17  How.  174:  The 
Matchless,  10  .Tur.  1017;  The  Gazel'e.  2  W. 
Rob.  279;  Voorhes  v.  Earl,  2  Hill.  288. 

Mr.  .Tustice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  admiraltv  from  a  de- 
cree of  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

The  libel  was  filed  by  the  owner  of  the  brig 
Sarah  Johanna  against  the  steamboat,  for  a  col- 
lision in  the  harbor  of  the  City  of  New  York. 
Tlie  brig  was  lying  at  anchor  in  the  Kortli 
River,  off  pier  No.  6,  nearer  to  the  Jersey  than 
the  New  York  shore,  her  bow  heading  up  the 
River,  there  being  at  the  time  a  strong  ebb 
tide,  and  wind  heavy  from  the  northwest.  The 
collision  occurred  between  four  and  five  o'clock 
in  the  morning  of  the  4th  of  Novemlwr,  1850 — 
the  river  at  this  place  being  filled  with  vcs-seU 
at  anchor  in  the  vicinity  of  the  brig.  The 
morning  was  considerably  dark. 

The  steamboat  was  passing  down  the  North 
River  to  get  around  to  her  berth  in  the  East 
River.  She  had  in  tow  eleven  heavily  loaded 
barges  and  canal  boats,  the  first  tier  bein;^ 
three  abreast  on  each  side  of  her.  the  otli^r 
boats  astern,  towed  by  lines  attached  to  this 
first  tier.  The  steamer,  with  the  tows,  occupied 
a  breadth  of  some  three  hundred  feet,  and  from 
three  hundred  and  fifty  to  four  hundre<l  feot 
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in  length,  her  bows  projecting  some  sixty  feet 
ahead  of  the  tows.  She  entered  this  thicket  of 
▼esseli.  at  anchor  in  the  river,  at  a  rate  of 
speed  from  ei^ht  to  ten  miles  an  hour,  and 
as  we  hare  seen,  with  a  strong  ebb  tide  and 
heavT  northwest  wind;  and  while  passing 
throngh  them,  the  center  towboat  of  th?  tit-r 
on  the  starboard  side  struck  the  bow  of  the 
brig,  smashing  her  timl)crs,  cutwater  and  bow- 
spirit,  and  otherwise  doing  great  damage  to  the 
vessel. 

The  captain  of  the  steamboat  admits  that  he 
saw  the  brig  from  three  to  five  hundred  fret  oil 
before  the  collision,  but  as  he  could  not  stop 
his  boat  in  less  than  within  ten  or  fifteen  of 
licr  lengths,  the  collision  was  inevitable.  He 
iidtnits,  also,  that  it  would  have  required  all 
her  power  to  stop  within  that  distance,  as 
it  would  have  depended  upon  the  way  the  tow- 
boats  were  managed.  The  rear  tows  were  not 
so  fastened,,  he  observes,  as  to  prevent  their 
swinging,  and  could  not  have  been.  He  gave 
orders  instantly,  on  discerning  the  brig,  to  star- 
board the  helm,  and  passed  the  same  oriler  to 
the  towboats.  This  was  undoubtedly  the  prop- 
er order  at  the  time,  under  the  circumstnnces, 
bnt  with  the  rate  of  speed  of  the  steamer,  and 
inenmliered  as  she  was  with  her  tows,  it  was 
unavailing. 

2S5*]  'Upon  this  statement  of  the  facts  in 
the  case,  it  is  manifest  the  stenmer  was 
grossly  in  fault  in  entering  this  crowd  of  ves- 
sels at  anchor  in  the  harbor,  at  the  rate  of 
speed  with  which  she  Avas  moving,  especially  in 
the  night  time.  A  collision  with  some  of  them 
thus  lying  in  her  trail  was  the  natural,  if  not 
inevitable,  result.  Lying  at  anchor,  they  were 
disabled  from  adopting  any  mea-ture  to  get 
out  of  her  way.  and  ineumliered  ns  she  wns 
with  tows,  she  was  not  in  a  condition  to  adopt 
any  prompt  and  effective  maneuver  to  avoid 
the  danger.  The  continuance  of  the  speed, 
therefore,  under  the  circumstances  of  wind  and 
tide,  and  incumbrance  and  embarrassment  of 
the  tows,  was  the  grossest  carelessness  and  neg- 
lect of  duty,  without  the  semblance  of  excuse. 
Indeed,  the  term  carelessness  hardly  expresses 
the  degree  of  fanit;  under  the  circumstances,  it 
seems  almost  to  have  been  willful,  or  what,  in 
degree,  should  be  regarded  as  equnllv  criminal. 

The  steamboat  was  also  in  fault  in  nnt  hav- 
ing a  lookout  at  the  time,  properly  stationed. 
The  captain  admits  that  no  person  was  sta- 
tioned on  the  deck  as  a  lookout.  He  claims 
to  have  been  on  that  duty  himself,  although  he 
stood  upon  the  upper  deck,  some  fifteen  feet 
above  the  water,  and  sixty  feet  from  the  bow 
of  tlM»  steamer,  and  wns  at  the  time  engaged 
in  giving  directions  for  the  management  of 
her  and  her  tows. 

We  have  had  occasion  frequently  to  lay 
down  the  rule,  that  it  is  the  duty  of  steam- 
boats traversing  waters  where  sailing  vrssels 
■re  often  met  with,  to  have  a  trustworthy  and 
constant  lookout,  stationed  at  »  part  of  the 
vessel  best  adapted  for  that  purpose,  and  whose 
whole  business  was  to  discern  vessels  abend, 
or  approaching,  so  as  to  give  the  earliest  notice 
to  those  in  charge  of  the  navigation  of  the 
vessel;  and  that  the  omission  in  ca.se  of  a  col- 
liwion.  would  lie  prima  fncie  evidence  of  fault 
on  the  part  of  the  steamer.  12  Uow.  459;  10 
How.  515. 
15  L.  cd. 


Tt  is  insisted,  however,  on  the  part  of  the 
steamboat,  that  the  brig  was  also  in  fault,  in 
not  showing  a  light  while  lying  at  anchor.  We 
have  looked  carefully  into  the  evidence  on  this 
branch  of  the  case,  and  are  satisfled  that  the 
clear  weight  of  it  is  in  favor  of  the  libi-^ants, 
and  that  a  proper  light  was  kept  constantly 
in  the  fore-rigging,  some  seventeen  feet  above 
tlie  deck. 

Again,  it  is  claimed  that,  admitting  the  brig 
had  a  light  suflicicnt,  within  the  requirements 
of  the  admiralty  rule,  still  she  was  in  fault  in 
not  showing  a  light,  in  conformity  with  the 
Statutes  of  Xew  York,  which  re.iuircd  it  should 
be  suspende<l  in  the  rigging  at  least  twenty 
feet  altovc  deck.  1  Rev.  Stat.  p.  085,  sec.  12; 
also  Sess.  T.aw8.  18.39,  p.  322. 

This  is  a  rule  of  navigation  prescribed  by 
the  laws  of  Xew  York,  and  is  doubtless  binding 
upon  Iier  own  courts,  but  cannot  'regu-  [*226 
late  the  decisions  of  the  federal  courts,  ad- 
ministering the  general  admiralty  law.  They 
can  be  governed  only  by  the  principles  peculiar 
to  that  system,  as  generally  recognized,  in  mari- 
time countries,  modified  by  .\cts  of  Congress, 
independently  of  local  legislation.  The  Johanna 
was  a  foreign  ship  engaged  in  the  general  com- 
merce of  the  country,  not  in  the  purely  internal 
trade  of  a  state. 

The  Bark  Chusan,  I  Story,  445. 

We  agree,  an  exception  to  this  general  prin- 
ciple is,  the  regulation  of  steamboats  and  other 
water  craft  in  the  ports  and  harbors  of  th« 
States,  which  is  required  for  the  accommoda- 
tion and  safety  of  vessels  resorting  thither  in 
the  pursuits  of  business  nnil  commerce.  T!n>se 
are  police  regulations  in  aid  and  furtherance 
of  commerce,  enacted  by  the  local  authorities, 
who  have  a  knowledge  of  the  wants  of  the  lo- 
cality, and  a  deep  interest  in  properly  pro- 
viding for  them. 

We  are  satisfied  that  the  decree  of  the  court 
below  is  right,  and  should  be  affirmed. 

Mr.  Justice  Daniel,  dissenting: 

1  dissent  from  the  decision  just  pronounced. 
This  record  brings  before  us  what  the  testi- 
mony shows  to  be  the  case  of  simple  tort  or 
trespass,  alleged  to  have  been  committed  in 
the  harbor  of  Xew  York;  which  might  have 
been  disposed  of  upon  principles  and  un!er  pro- 
ceedings familiar  to  the  hal>i(s  of  the  people 
of  the  country,  and  at  a  greater  economy  of 
time  and  expense  than  is  necessarily  incident 
to  proceedings  like  those  just  sanctioned.  I 
should  always  be  reluctant,  were  there  no  con- 
siderations other  than  those  of  mere  conven- 
ience, or  even  of  habit  or  prejudice  involved, 
to  interfere  with  the  local  instilutions  or  cus- 
toms of  states  or  communities.  It  is  proper 
to  leave  to  these,  wherever  no  paramount  ob- 
ligation forbids  it,  the  adoption  ami  practice  of 
such  local  institutions  or  local  prejudices  if 
they  may  lie  so  denominated.  Much  liiglicr  and 
stronger  is  the  motive  for  fort>earing  such 
interference  where  the  latter  cannot  be  clear!.'' 
traced  to  an  undoubted  legitimate  authority.  I 
hold  it  as  an  axiom  or  postulate,  that  by  the 
admiralty  jurisdiction,  vested  by  the  Constitu- 
tion of  the  United  States,  a  power  has  not  been, 
nor  was  ever  intendeil  to  be,  delegated  to  thoae 
rouiis.  to  su?>erse<lo  i)r  ciiitrnl  the  internal 
polity  of  the  States  in  providing  for  the  preser- 
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valion  of  property,  or  for  the  r<>j;ulation  of 
order,  or  tlie  security  of  personal  riglits.  Those 
Bubjccts  constitute  a  class,  the  control  of  which 
M  iiLscparable  from  political  or  social  exist- 
ence in  the  States;  every  encroncliment  upon 
(vhich  is  an  ii!stan(«  of  unwarrantable  a'ssiimp- 
tion  in  the  federal  government,  and  of  progros- 
«ive  decline  in  the  henlth  and  vigor  of  those  of 
the  States.  Especially  does  it  seem  strange 
a2"*]to  me  that  there  shouM  'aiywliere  exist 
A  tendency  to  extend  a  system  which,  however 
attended  with  advantage  when  limited  to  the 
necessities  in  whicli  it  originated,  must  (al- 
most in  every  instance),  be  attondcl  with  in- 
convenience, and  not  unfrequcntly  with  ruin  to 
erne  side  of  the  litigant  parties,  by  operating 
the  seizure  and  transmutation  of  property,  and 
of  course  the  suspension,  if  not  the  destruction, 
of  all  business  in  which  that  property  formed 
a  necessary  instrument — and  this,  too.  before 
an  adjudication  upon  the  rights  of  litigants 
onn  po!-'^ibly  bo  hud;  and  although  »uch  ad- 
judication may  be  in  favor  of  the  person  stih- 
jected  to  the  consequences  just  mentioned.  The 
gtiards  which  the  wisiom  and  h  neilc^nce  of 
the  common  law  and  equity  jurisprudence  of 
the  country  have  thrown  nroiiiul  the  rights  of 
property,  will  tolerate  no  consoqupnccs  like 
Ihese:  ihi-y  ret|nire  judamont  before  execution; 
and  this  sinq-Ic  consideration,  were  there  no 
other,  should  cause  them  to  be  cherished  and 
maintained,  rather  than  impugned  or  eviuled. 

Th<5  ciise  Ix'l'ore  us  furni-<li"'s  a  prci'edont.  a 
pregnant  precedent,  for  interference  with  the 
harbor  regulations  of  every  town  in  the  Union, 
Mild  this.  too.  under  the  ambitious  and  un- 
deflnable  pretensions  of  a  great  system  of  mari- 
time jurispnidcnce.  Truly  it  may  be  sail  thnt 
this  pretension  entirely  reverses  the  maxim 
of  that  venerable,  though  ni'glccted  c<  mraon 
law,  De  minimis  non  curat  lex:  a  trespass  in 
the  harlior  of  New  York  wouhl  el-e  be  a  quariy 
upon  which  it  would  di3:!ain  to  stoop. 

r.ut  inil<'p"ndeMt1y  of  the  objection  to  the 
decision  in  this  case,  whicli.  in  my  view  of  It, 
results  from  the  absence  of  powi'r  under  the 
Constitution,  n))on  the  principles  of  justice  and 
fairness,  were  there  no  restriction  U])im  the 
powers  of  the  court,  its  decision  is  altogether 
unwarranted. 

The  evidence  correctly  compared,  so  far 
from  fixing  upon  the  steamboat  the  fault  of 
the  collision,  shows  that  collision  to  have  been 
very  probably,  if  not  certainly,  the  result  of  de- 
linquency on  the  part  of  the  brig.  It  seems 
to  nave  beeome  a  favored  doctrine  that  in  nil 
cases  of  collision  between  steamboats  and  sail- 
ing vessels,  the  burden  of  proof,  cither  for  ex- 
cuse or  exculpation,  is  to  be  placed  on  the 
atonmboat.  because  it  said  that  she  is  in  a 
great  degree  independent  of  the  winds  and  the 
tide,  and  possesses -en  I  ire  control  of  her  move- 
ments. This  rule,  when  applied  within  the 
limits  of  reason  and  the  houmls  of  nnqu'st'onei 
or  obvious  right  as  to  all  parties,  is  just,  and 
should  be  enforced;  but,  if  strained  or  per- 
verted to  (he  justification  or  toleration  of  will- 
ful neglect  or  caprice,  or  perversi  ness  oii  the 
one  *iiie.  and  to  the  extensitm  of  |H>nnl  inlliction 
on  those  who  have  been  involved,  by  the  in- 
dulgence of  such  neglect  or  pervers^noss.  the 
rule  becomes  the  source  of  greater  mischiefs 
8S8*]than  it  professes  to  'prevent  or  cure.  It 
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imposes  upon  an  important  class  of  interrats 
in  society  conditions  and  burdens  incompati- 
ble with  the  prosperity  or  even  with  the  exist- 
ence of  those  interests.  By  the  rule  thus  ex- 
pounded— or  if  a  steamer,  merely  because  she 
18  not  propelled  by  the  winds  or  the  tide*,  is 
under  all  the  circumstances  bound  to  avuiJ 
a  vessel  navigated  by  sails — it  would  follow. 
that  should  a  vessel  of  the  latter  dcscriptio« 
wantonly  or  designedly  place  herself  in  tW 
track  of  a  steamer,  or*  even  put  chase  t-t  lier 
with  that  object,  the  steamer  would  neverthe- 
less be  responsible  for  the  effects  of  a  collision 
thus  brought  alx>ut. 

Such  an  application  of  the  rule  cannot  be  cor- 
rect. Steamers  have  their  rights  uix>n  the 
waters  as  certain  and  entire  as  can  he  those  of 
sailing  vessels,  and  the  exercise  of  those  rights, 
under  the  injunctions  of  integrity  and  discre- 
tion, is  all  that  can  justly  be  demanded  of  thi-m 
There  can  be  no  souml  reason  why  they  shoulu 
be  placed  upon  a  ground  of  comparative  dis- 
advantage with  reference  to  otiiei-s.  Why 
should  there  be  placed  under  a  species  of  judi- 
cial ban  a  mean  of  navigation  and  intercourse 

whirh.  in  reiriiid   t nimeriv.  s-iein-.'.   lilvra- 

ture,  art,  wealth,  comfort  and  civiliznticn.  has, 
in  a  few  years,  ailvanccd  the  world  by  more 
than  a  thousand  years,  perhaps,  beyoml  the 
point  at  which  the  previous  and  ordinary  modes 
of  nnvi<.'iilii>ri  win'M  po.»>ii''.v  Icivt- olil::iuf<l  7  I 
am  most  unwilling  to  cripple  or  needlessly  or 
unjustly  to  bunlen  the  means  of  such  benefits 
to  mankind,  by  harsh  and  oppressive  cxaetinps. 

The  dan<!«r  and  injustice  of  such  a  course 
are,  in  my  judgment,  exempliftcd'hy  the  te>ti 
mony  in  this  case,  and  by  the  conclusions  dc 
dueed  by  the  court  from  that  testimony. 

The  witnesses  examined  in  this  cist-  are  nl 
three  classes  or  descriptions:  Ist.  Thos<>  who 
belonged  to  the  cn-w  of  t\w  hri<j.  M.  TIn>"- 
who  were  engaged  in  the  management  of  tho 
sto.imi'r.  :td.  Ill''  i.-.vitiTs  iir  r.-.^.*:.  uf  (he  sev 
eral  barges  then  in  tow  by  the  steamer. 

It  is  admitted  on  all  sides  that  the  night  on 
which  the  collision  occurred  was  dark,  and  that 
the  brig  was  anehoreil  in  the  much  frequent  il 
and  even  greatly  thronged  track  of  vessels  of 
every  description — in  fact,  in  the  very  port  ef 
Xew  York.  And  it  is  eqiia'ly  sh'wii  ili.i!.  '• . 
the  laws  of  the  State  of  New  York,  and  hi 
rules  of  the  harbor,  ve-^scls  thus  situated  are  re 
quired  to  hoist  a  light  at  the  elevation  of 
twenty  feet  above  the  deck.  There  are  no  laws 
of  the  State,  nor  regulations  of  the  port,  in- 
hibiting ingress  and  egress  into  and  from  Ilia 
harbor  during  the  night,  nor  prescribing  the 
ilegree  of  speed  at  which  these  movements  shall 
be  accomplished,  and  any  such  regulation  wo:ilil 
be  inconvenient,  and  to  say  the  least  of  it.  use- 
less, where  the  precaution  of  a  light,  si:ch  as 
that  prescribed  by  the  law  and  the  regulation 
of  'the  port,  was  used.  And  it  would  [*S29 
seem  to  be  os  abstird  and  as  vain  to  pn'seribe 
a  given  speed  to  a  steam  vessel  entering  jir  1  av- 
ing  the  harbor,  as  it  would  Iw  to  attempt  the 
same  thing  as  to  sailing  ves.«?ls,  whose  sp«-r<l. 
at  least,  must  depend  upon  the  state  of  tlie 
wind  at  the  time  of  her  progress.  Kvery  neces- 
sity, every  reasonable  precaution,  every  guii!e, 
is  supplied  by  a  sullicient  light,  exiiiiiileil  at 
the  proper  time  and  place. 

The  statements  of  the  crew  of  the  brig  are 
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ygat  and  bj  no  means  consistent,  with  re- 
spect to  the  precautions  used  on  that  vessel, 
liiey  cannot  state  the  precise  time  at  which  a 
U((bt  was  displayed,  nor  that  at  which  it  was 
taken  down  to  be  used  for  other  than  the 
purposes  of  a  signal;  nor  do  they  concur  as  to 
the  hour  at  which  the  collision  occurred,  nor 
as  to  the  lapse  of  time  between  the  lowering 
«{  the  signal  light,  for  the  purpose  of  paying 
ont  chain,  and  the  fact  of  collision.  They  do 
agree  in  stating  the  lowering,  and  in  the  use 
of  the  light  for  another  purpose  than  that  of 
a  signal,  shortly  before  the  collision;  and  in 
the  further  important  fact  that  the  light,  when 
up,  was  suspended  several  feet  liclow  the  eleva- 
tion required  by  the  law  and  the  harbor  ttga- 
lations. 

It  is  an  opinion  fre<|uently  expressed,  and 
which  seems  to  have  become  trite  with  many 
persons,  with  reference  to  cases  of  collision, 
that  the  crews  of  the  dilTerent  vessels  are  al- 
most certain  to  svrcar  to  such  facts  as  will 
justify  the  conduct  of  their  own  vessel;  or  in 
other  words,  will  excuse  or  justify  themselves, 
and  east  the  imputation  of  blame  on  the  op- 
posing vessel  or  party,  even  at  the  cost  of 
perjury;  and  that,  therefore,  little  or  no  faith 
can  be' given  the  oaths  of  the  oflicers  and  crews 
of  the  resneetive  vessels.  With  every  proper 
allowance  for  the  inlhienec  of  seliishness.  or 
alarm,  or  falsehood,  it  may  be  remarked  that 
extreme  opinions,  like  the  one  just  stated,  are 
themselves  calenlated  to  lead  to  error,  and 
would  often  defeat  the  pur|iose  which  the  difli- 
dence  or  mistrust  on  which  they  rest  would 
leek  to  attain.  Collisions  between  vessels  en- 
gaged in  the  navigation,  either  on  the  ocean  or 
on  rivers,  rarely  occur  in  the  presence  of  spec- 
tators wholly  detached  from  and  indifTerent  to 
the  events  which  really  take  place.  The  scene 
of  such  events  is  usunlly  on  the  track  of  the 
ocean,  the  course  of  rivers,  midst  the  darkness 
of  night,  where  and  when  there  are  none  to 
testify  save  those  who  participate  in  the  catas- 
trophe ;  and  if  such  persons,  under  the  influence 
of  a  foregone  opinion,  are  to  be  aet  aside  as 
nnworthy  of  faith,  decisions  upon  eases  of 
collision  will,  and  indeed  must,  become  so  en- 
tirely tlie  result  of  conjecture,  or  of  an  arbi- 
trary mle,  as  to  challenge  but  a  small  share  of 
pablie  confidence;  and  what  is  of  more  im- 
portance, may  be  the  instruments  of  injustice 
and  oppression.  The  error  and  inconsistency 
SSO*]  of  this  rule  'is  strikinRly  exemjilifled  in 
the  present  instance,  in  which  it  Is  seen  that 
the  testimony  on  which  the  decision  professes 
nainly  to  be  founded  is  said  to  be  that  of  the 
eaptain  of  the  steamer,  the  party  said  to  be 
ia  default — a  source  of  evidence  denounced  by 
the  rule  as  unworthy  of  belief.  It  so  happens, 
however,  by  a  conjuncture  quite  unusual,  that 
the  case  before  us  is  placed  beyond  the  opera- 
tion of  the  rule  of  evidence  above  adverted  to. 
Of  the  fourteen  witnesses  who  testify  on  behalf 
of  the  defendant  in  the  libel,  seven  of  them  did 
■ot  belong  to  the  steamer.  They  were  composed 
«f  the  masters  and  crews  of  the  barges  then  in 
tow  of  the  former,  and  whose  lives  and  prop- 
erty were  imperiled  by  any  misconduct  of  her 
eondnetors,  with  regard  to  whom  there  is  no 
conceivable  ground  for  bias  or  partiality  on 
the  part  of  these  witnesses.  Yet  it  is  explicitly 
declared  by  them  all — and  they  all  appear  to 
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have  been  awake  and  in  a  situation  to  obserra 
what  was  passing — that  not  one  of  them  saw 
a  light  of  any  description  or  in  any  position 
displayed  from  the  brig;  that  the  latter  was 
perceived  as  a  dark  spot  upon  the  water,  only 
when  approached  so  closely  as  to  be  at  the 
immediate  point  of  collision.  It  is  incompre- 
hensible to  my  mind  how  this  could  have  been 
the  case  bad  there  been  lights  from  the  brig, 
and  especially  at  the  proper  elevation  pre- 
scribed bv  law.  Such  lights  must  have  been 
in  some  degree  peroe])tibIe,  instead  of  the  ves- 
sel being  perceived  only  at  the  very  point  of 
contact,  as  a  dark  spot  upon  the  water.  But 
if  in  truth  the  brig  bad  lights  at  all,  provided 
they  were  placed  in  a  situation  to  render  them 
invisible,  or  on  a  place  below  that  prescribed 
by  law,  she  is  as  obnoxious  to  censure  as  if  she 
displayed  no  lights.  The  steamer  is  proved  to 
have  been  abundantly  lighted.  To  excuse  a 
departure  from  the  law,  either  in  failing  to 
exhibit  any  lights,  or  displaying  such  as  were 
insuflicient  or  placed  in  an  improper  position, 
and  still  more  to  make  such  delinquency  the 
ground  of  reclamation  for  injuries  resulting 
therefrom,  appears  to  me  to  be  the  award  of  a 
premium  for  a  breach  of  duty,  and  an  invita- 
ti'in  to  similar  olTenses  by  others. 

Without  a  further  detail  of  the  testimony  in 
this  case,  I  must  say  that  the  prepnndernnce  of 
that  testimony  is,  in  my  judpniient,  n.L'ninst  the 
libelant  upon  the  merits.  Independextly,  there- 
fore, of  the  objection  to  the  jurisiliction  of  the 
court,  were  I  at  liberty  to  disrcjiard  that  ob- 
jection, I  think  that  the  libel  should  not  have 
been  sustained.  Upon  the  question  of  juristic- 
tion,  it  is  my  opinion  that  the  libel  should 
have  been  dismissed  apart  from  the  merits,  and 
that  the  case  should  by  this  court  be  remanded 
to  the  Circuit  Court,  with  directions  to  dismiss 
the  libel,  with  costs. 


•THK  SHIP  HOWARD,  her  Tackle,  etc..  ['SSI 

William    F.    Schmidt   and   George    Belcher, 

Claimants  and  Appt's, 

▼. 

FREDERICK  WISSMAN. 

(See  S.  C.  18  How.  231-235.) 

Potatoes  shipped  unsound,  vessel  not  liable  for 

loss. 

When   potstoes   were   shipped    at   Hamburg.    In 
Genaanj,   unsound   and    tinnt    for   shipment,   and 
were  lost  by  decay  on  the  vnynee  to  New  York,  the 
vessel  Is  not  liable  for  their  loss. 
Argued  Jan.  30,  1850.      Decided  Feb.  12,  1850. 

APPEAL    from    the    Circuit    Court    of    the 
United  States  for  the  Southern  District  of 
New  York. 
The  case  Is  stated  by  the  court. 
Messrs.  Reverdy  Johnson  and  C.  Donohue,  for 
the  appellants: 

1.  The  contract  is  a  special  one,  and  the 
burden  of  proving  it  is  on  the  libelants. 

2.  The  vessel  sailed  as  soon  as  possible.  A 
carrier  is  excused,  not  only  by  what  is  technic- 
ally called  the  act  of  God,  but  also  by  other 
causes  beyond  his  controL 

Ang.  Car.  sec.  289. 

3.  The  cargo  was  unfit  to  be  shipped.  Its 
loss  was  beyond  the  power  of  respondent  to 
control;  hence  he  is  discharged. 

Aug.  Car.  210,  211,  218. 
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The  time  of  sliipmrnt  fixes  the  vessol's  charge 
of  the  car;]^. 

Sto.  Bailm.  sec.  533;  Ang.  Car.  480. 

Messrs.  George  F.  Betts  and  F.  B.  Cutting, 
for  the  appplloos: 

1.  Thin  court  will  not  revorso  the  decision 
of  the  court  below  ujion  matters  of  fact,  unless 
a  mistake  is  clearly  shown. 

Walsh  V.  Rogers,  13  How.  283. 

2.  A  conmion  carrier,  having  receipted  for 
frcijrht  in  good  order,  and  delivered  it  in  a 
mined  condition,  is  presumptively  liable. 

Olnrk  V.  Barnwell.  12  How.  272;  Rich  v. 
Lambert,  12  How.  347. 

3.  The  carrier  was  hound  to  have  used  or- 
dinaiy  forecast  in  anticipating  the  freezing  of 
the  river,  and  to  have  sailed  in  time  to  es- 
cape it. 

3  Kent.  204,  2C2 ;  Shepperd  v.  Kain,  5  Barn. 
4  A.  240;  Bowman  v.  Teall,  23  Wend.  300; 
Hans  v.  Rand,  4  Wend.  639;  Crosby  v.  Fitch, 
12  (on.  410;  Wallace  v.  Vigus,  4  Blackf.  200. 

Kspeeially  when  the  cargo  consisted  of  per- 
ishable articles. 

Abb.  Ship.  371. 


Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

This  is  a  proceeding  in  rem.  against  a  for- 
eign vessel,  by  libel;  charging  that  the  libel- 
ant shipped  on  her,  at  Haml)urg,  in  Oennany, 
f>.004  bushels  of  potatoes  in  good  order  and 
well  conditioned  for  the  purpose  of  Bhippin<;, 
and  that,  by  the  long  and  willful  delay  of  the 
vessel  at  Hamburg,  and  on  her  voyage  to  New 
York  (to  port  of  destination),  and  through 
the  carelessness  and  misconduct  of  the  master 
and  owner,  the  potatoes  became  and  were  in- 
jured, decayed,  and  wholly  lost  to  the  libelant. 

To  this  charge  the  respondents  answer,  that 
the  decay  of  the  potatoes  was  caused  by  their 
lying  in  port  for  some  time  before  they  were 
put  on  board;  and  that  they  were  delivered  to 
the  vessel  in  a  damp  and  wet  state,  and  were 
not  in  a  sound  condition.  The  alleged  negli- 
gence is  denied  generally. 

On   the  foregoinj;  issue   the  District  Court 
made  an   interlocutory   decree,  declaring  that 
"the  libelant  recovered  in  this  action  against 
the  ship,  the  value  of  the  potatoes  at  Ham- 
burg at  the  time  they  were  laden  on  board, 
together  with  charges  and  expenses,  unless  it 
be  proved  by  the  claimants  that  they  were  not 
then  in  a  good,  sound  condition:  or  that  they 
perished  afterwards,  in  consequence  of  inherent 
disease  or  defects  existing  at  the  time  of  lad- 
ing the  same,  and  not  from  the  prolonged  de- 
tention in  their  transi>ortatioii:  and  it  is  fur- 
ther  onlered,  that  it  be  referred   to   a   com- 
missioner  to   ascertain  and   report   the   cause 
of  the  destruction  an4l  loss  of  the  potatoes,  and 
their  value  at  the  time  of  shipment." 
a.^a"]      *The   commissioner   reported   that    he 
had  heard  the  parties  and  their  testimony,  and 
found  that  the  potatoes  were  in  a  sound  condi- 
tion, and  that  they  did  not  perish  afterwards  in 
consequence  of  inherent  disease  or  defects  exist-  | 
ins  at  the  time  of  loading;  the  same,  but  that  i 
the  cause  of  their  destruction  and  loss  was  the  ' 
long  and  protracted  voyage  of  one  hundred  and  I 
nine  days;   and   that   they   were   worth,   when  . 
shipped  (including  charges),  $2,250.77.  I 
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This  report  was  adopted  by  the  District  Court 
and  a  decree  made  accordingly. 

An  ai>peal  was  j)roseeutc(l  by  the  claiiiiiints 
to  the  Circuit  Court,  where  tlie  decree  li.'low 
was  aflirmed. 

The  potatoes  were  shipped  in  bulk  in  the 
hold  of  the  vessel,  which  mode  of  ship  iient 
was  adopted  at  the  instance  of  the  li'x  laul's 
a.2ent,   who  superintended  their  stiiw»t;<-. 

It  appears  that  much  rain  foil  diiting  the 
time  (he  potatoes  were  lyinjr  in  li;h(ers.  await- 
ing an  opportunity  to  ship  tlieru.  beiuu'  a'mut 
a  month;  and  it  rained  when  they  were  along- 
side, and  putting  into  the  vessel :  and  in  our 
opinion  it  is  satisfactorily  established,  that 
the  potatoes  were  wet  to  a  considerable  e.vtcnt 
when  delivered  ami  stowed  in  the  hold. 

Wulir,  the  steve<lore,  under  wl;oS'.>  imme- 
diate supervision  they  were  stuwe.!.  dep<>-«s 
that  they  were  wet.  "and  eonsiderinjr  their 
condition  and  their  being  shipped  in  bulk,  he 
thinks  they  should  not  have  been  shippeil 
across  the  Atlantic:  for  said  potatoes  bepm  to 
steam  before  the  siiilin<;  of  the  ship  Howard." 

The  pilot  of  the  Hownrd  deposes  that  he 
saw  them  steam  out  of  the  fore  liateh,  durins 
the  passage  down  the  river,  before  the  vessel 
got  outside. 

Kumpel  deposes  that  he  saw  the  potatoes  in 
the  lighters  and  on  board,  and  that  they  were 
wet.     So  the  other  witnesses  prove. 

Kundsten,  mate  of  the  Howard,  deposes  that 
the  potatoes  began  to  have  a  had  smell  when 
the  vessel  was  fourteen  days  out.  The  cap- 
tain says  he  smelt  them  when  they  were  only 
eight  days  at  sea. 

It  is  proved,  by  all  the  witnesses  of  both 
sides,  that  the  potato  crop  of  184!>  was  much 
blighted  and  diseased  all  over  Cermany:  and 
several  witnesses  declare  that  potatoes  -jrown 
that  year  were  generally  unfit  for  sli:pnie:it 
across  the  ocean. 

The  libelant's  witness,  lleidpriein.  answers 
to  cross-interrogatories,  that  he  purchased  and 
sold  that  year  7,200,000  pounds  of  polatne»; 
that  the  crop  was  generally  unsound,  and  wouhl 
not  stand  In-ing  shipped  in  bulk  H>r  sci  Ion*; 
a  voyage  as  from  Handmrg  to  New  York :  says 
he  shipped  to  Hamburg — about  forty  Cenn.in 
miles  (100  of  ours) — by  wateh  and  that  no 
cargo  arrived,  after  being  on  the  way  from  fonr 
to  fourteen  days,  without  'the  potatoes  [*23S 
being  in  a  bad  condition.  .And  n-spectins  those 
.shipped  on  The  Howard,  he  states  that  Mr. 
Rawalle.  Mr.  Wissman's  atjeiit,  applied  to  him 
to  purchase  potatoes;  an<l  he  havin;;  none  to 
sell,  told  Mr.  Rawalle  of  some  for  sale  by  T.ieh- 
man  and  Cleve — which,  not  beins  sound,  the 
de|ionent  had  refused  to  buy — ^and  he  unjer- 
stood  Rawalle  purchased  them.  Rawalle  «le- 
poses  that  he  got  the  p<itatoe8  he  Rhip|Ht|  <»f 
Devan  and  Lehman,  but  ileclarcs  thry  were 
not  sick  or  diseased. 

Baalman  deposes  that  he  saw  the  potntno-<  in 
the  lighters:  that  thi-v  weir  in  ii  liiid  <-<><i<lit  ion 
and  diseased,  he  having  made  examination  Hv 
cutting  them  with  a  knife,  and  foun^l  tli -y 
were  not  in  goo<l  shipping  order:  and  Ik-  kiuiuK 
that  potatoes  of  that  year's  growth,  shi)|-"'l  i" 
bulk  to  England,  arrive<l  there  in  a  wuiti.I  ■>* 
state,  and  had  to  be  thrown  overlnmrd. 

Wultr.  the  stevedore,  says  that  wlr  n  In- 
stowed    the    potatoes   he   e.\aniini-<l    tli<>:ii.    I>v 
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breaking  and  cutting;  they  appeared  to  be  un- 
sound and  diseased. 

The  master  of  The  Howard  deposes,  that  the 
ship  Miles  took  a  cargo  of  the  potatoes  pur- 
chaised  by  Bawalle  for  Wissman,  and  what  The 
Miles  did  not  take  were  taken  by  The  How- 
ard; that  be,  the  master,  purcbaned  some  of 
the  potatoes  that  were  going  to  The  Miles,  for 
use  on  The  Howard,  which  proved  to  be  dis- 
eased and  unfit  for  usc^  on  being  cooked. 

Tlie  mate  declares  that  the  potatoes  looked 
well  outside,  but  when  cut  open  they  had  sick- 
ness in  them;  that  the  potatoes  loaded  on  both 
vessels  came  from  the  same  man. 

Arianson,  master  of  the  bark  Miles,  deposes 
that  more  potatoes  were  sent  to  The  Miles, 
when  loading  at  Hamburg,  than  he  could  take 
on  board,  and  that  the  balance  were  sent  to 
The  Howard ;  that  the  potatoes  that  he  brought 
rotted.  He  discovered  it  five  or  six  weeks  after 
going  to  sea,  by  the  smell,  which  was  two  or 
three  weeks  before  arriving  at  New  York. 

The  owner  having  been  committed  to  the 
prima  facie  facts  of  soundness  and  good  condi- 
tion by  his  contract  of  affreightment,  it  was 
properly  imposed  on  him  by  the  District  Court 
to  establish  the  contrary  by  due  proof;  and 
our  opinion  is,  that  the  proof  produced  by 
him  does  overcome  the  prima  facie  presump- 
tion, and  shows  the  potatoes  of  the  libelant  to 
hare  been  unsound  and  unfit  for  shipment, 
and  especially  unfit  to  be  shipped  in  bulk  and 
wet,  as  was  done  by  the  libelant's  agent. 

Itawalle  was  examined  for  the  libelant  sev- 
eral times.  He  deposes  that  the  potatoes  were 
put  on  board  in  good  order:  that  they  were  dry 
and  sound;  and  in  his  opinion,  if  The  Howard 
had  sailed  in  due  time,  according  to  her  adver- 
tisement, they  would  have  arrived  at  New  York 
in  a  sound  condition. 

As  a  dealer  in  this  article,  the  witness  had 
IS4*]  very  small  experience  •compared  with 
various  others  examined;  none  of  whom  ex- 
press the  belief  that  this  cargo,  stowed  in  bulk, 
could  have  reached  the  port  of  destination  un- 
injured. But  what  appears  to  us  far  more 
satisfactory  than  the  speculations  of  witnesses 
is,  that  the  cargo  of  The  Mites  was  lost  by  de- 
cay, she  being  loaded  at  the  same  time  and  in 
the  same  manner  as  was  The  Howard,  and  with 
part  of  the  potatoes  taken  from  the  same  light- 
ers— although  The  Miles  made  her  voyage  in 
due  time. 

Our  conclusion  ia  that  the  libelant's  case  has 
BO  merits.  It  is,  therefore,  ordered,  that  the 
decree  of  the  Circuit  Court  be  reversed,  and  the 
cause  remanded  to  that  court,  with  directions 
to  dismiss  the  libel  with  costs. 

Mr.  Justice  Daniel: 

In  the  opinion  just  pronounced,  so  far  M  it 
l^s  to  demonstrate  the  entire  want  of  justice 
in  the  demand  of  the  libelant,  I  entirely  con- 
cur. The  testimony  in  this  case  having  satis- 
factorily ascertained  that  the  loss  of  the  cargo 
was  inevitable  from  the  character  of  the  sub- 
jeet  of  which  that  cargo  consisted,  and  that 
by  no  degree  of  diligence  or  care  could  it  have 
been  transported  in  good  condition  to  its  point 
of  destination.  But  independently  of  these 
ronsiderations,  and  in  advance  of  them,  there 
is  another  which,  of  itself,  in  my  judgment, 
•iMold  have  prevented  the  claim  of  the  libelant 
ISIi.  ed. 


from  l)eing  established  or  entertained  at  all  in 
the  district  or  circuit  coiirtM,  and  which  should 
operate  with  equal  effect  in  preventing  its  being 
entertained  here. 

This  case  is  one  of  contract  between  the 
owner  of  property  and  the  master  of  a  vessel 
to  transport  a  cargo  of  potatoes  from  Hamburg, 
and  to  deliver  them  in  New  York.  It  is  noth- 
ing more  than  a  contract  between  the  owner 
of  property  and  a  carrier  to  convey  a  given 
subject  for  hire.  It  was  a  contract  made  upon 
land  to  be  terminated  and  executed  upon  the 
land  for  a  stipulated  compensation,  and  not 
strictly  or  properly  a  maritime  contract,  in  any 
sense  beyond  any  other  contract  in  the  perform- 
ance of  which  a  party  or  agent  would  be  com- 
pellable to  cross  the  ocean  or  even  to  pass  a 
river.  It  did  not  begin  and  terminate  on  the 
sea.  Upon  this  contract  an  action  might  have 
been  instituted  in  a  court  of  law  either  upon 
the  charter-party  or  the  bill  of  lading  in  con- 
formity with  ancient  and  well-settled  practice, 
and  could  have  lieen  as  speedily  and  efficient- 
ly decided  in  such  a  court  as  it  could  be  in  the 
present  form  of  proceeding,  less  familiar  to  the 
common  understanding  and  habits  of  the  coun- 
try, dubious  and  undefined  in  its  claims  to 
power,  and  attende<l  with  expenses  bryond 
those  incident  to  the  usual  tribunals  of  the 
land. 

•My  opinion  is,  that  for  want  of  juris-  ('SSS 
diction  in  the  ease  presented  upon  the  face  of 
the  libel,  that  libel  should  have  been  dismissed 
by  the  Circuit  Court,  and  thnt  this  court  should 
now,  for  that  cause,  order  it  to  be  dismissed. 


JOHN  F.  McKINNEY,  Plff.  in  Er., 

T. 

IhlANUEL  SAVIEGO  and  Pilar,  his  Wife. 
(See  S.  C.  18  How.  235-240.) 
Constitution  of  Texas — inheritance  by  aliens- 
Treaty  of  Ouadaloupe  Hidalgo. 

The  Constitution  of  Texas,  of  18.10,  provided  for 
the  tranBiiilflHicn  of  fstates  of  citijicus  to  their  ehll- 
dren  or  heirs,  being  citlzcnn,  and  that  Congress 
should  IcKlsliile  to  give  to  aliens  a  reasonable  tluie 
to  take  possession  and  dispose  of  nn  Inheritance. 
But  neither  Its  Constitution  or  laws  provided  thnt 
an  alien  could  transmit  laud  la  Texas  b;  descent  to 
an  alien  heir. 

Sobaequent  Texas  statute  provided  that  an  alien 
heir  must  within  nine  years  sell  the  lands  or  become 
a  citlsen. 

The  8th  section  of  the  Treaty  of  Guadaloupe 
Hidalgo,  of  February.  1848.  is  inapplicable  to  per- 
sons who  before  the  revolution  in  Texas  had  been 
citlsens  of  Mexico,  and  who,  by  that  revolution,  bad 
been  separated  from  it. 

The  right  of  property  to  which  this  article  of  the 
Treaty  was  designed  to  afford  a  guarantee,  was  thnt 
which  at  Its  date  l>eloaged  to  Mexican  citlr.en8  not 
established  within  the  territories  ttien  ceded  to  the 
United  sutea. 

Submitted  Jan.  SO,  1856.  Decided  Feb.  12,  I8S9. 

IN  ERROR  to  the   District  Court  of  the  Unit- 
ed States  for  the  District  of  Texas. 
The  case  is  stated  by  the  court. 
Mr.  W.  6.  Hale,  for  plaintiff  in  error: 
A  grant  of  land  within  the  littoral  leagues, 
made  by  the  State  of  Coahuila  and  Texas  was 


Note. — Effect  or  alienage,  as  to  title  to  real  «•■ 
tate. — see  notes,  6  L.  ed.  U.  S.  488;  28  L.  ed.  V. 
R.  934.  Allen's  right  to  Inherit — see  note  81 
L.R.A.  177.  Effect  of  treaties  upon  alien's  right  to 
Inherit — see  note,  32  L.B.A.  177. 
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absolutrly  void,  unless  it  had  received  the  pre- 
vious approbation  of  the  executive  of  the  Un- 
ion; and  the  burden  of  proving  that  approba- 
tion is  upon  the  party  claiming  under  the 
grant. 

Colonial  Laws,  August  18,  1824,  art.  4;  1825, 
art.  7;  1832,  art.  26;  Goode  v.  McQueen's  Heirs, 

3  Tex.  241;  Edwards  v.  Davis,  3  Tex.  321;  Re- 
publio  V.  Thorn,  3  Tex.  499;  Jones  v.  Borden, 
6  Tex.  410;  Simpson  v.  McLemore,  8  Tex.  448; 
Bissell  V.  Haynes,  9  Tex.  656;  De  Leon  v. 
White,  9  Tex.  698}  Edwards  v.  Davis,  10  Tex. 
316. 

Under  the  laws  of  Texas,  a  colonist  who 
abandoned  the  State  to  reside  in  a  foreign 
country,  without  having  legally  sold  his  land, 
forfeited  it,  and  it  became  ipso  facto  vacant. 

Holliman  v.  Peebles,  1  Tex.  673;  Ilorton  t. 
Brown,  2  Tex.  78;  Wheeler  v.  Moody,  9  Tex. 
372;  Yates  t.  lams,  10  Tex.  168;  Hart.  Dig. 
art.  127. 

A  citizen  of  Mexico  residing  in  Texas  before 
the  Declaration  of  Independence,  who  left  the 
country  before  that  declaration,  and  becoming 
domiciled  in  another  state,  elected  to  remain  a 
Mexican  citizen,  thereby  became  an  alien  to  the 
Republie  of  Texas. 

Const.  Repub.  Gen.  Prov.  sees.  6  and  10; 
Hart.  Dig.  37,  38;  Dawson's  Lessee  v.  Godfrey, 

4  Cr.  321;  Orr  t.  Hodgson,  4  Wheat.  453; 
Shanks  ▼.  Dupont,  3  Pet.  242;  Inglis  v.  Trustees 
of  Sailor's  Snug  Harbor,  3  Pet.  99;  Orser  v. 
Hoag,  3  Hill,  79;  Holl  intrsworth  v.  Duane,  Wall. 
C.  C.  46,  61,  77,  141,  147. 

An  alien  cannot  take  by  descent;  and  the  es- 
tate, where  there  are  no  citizen  heirs,  escheats 
to  the  state  without  office  found. 

Fairfax  r.  Hunter,  7  Cr.  603;  Orr  r.  Hodg- 
son, 4  Wheat.  453;  Lessee  of  Levy  v.  McCartee, 
6  Pet.  102;  Hardy  v.  De  Leon,  6  Tex.  242. 

It  was  admitted  in  the  District  Court  that 
the  original  grantee  of  the  land,  the  mother  of 
the  female  plaintiff,  moved  from  Texas  to  Mata- 
moras,  west  of  the  Rio  Grande,  before  the  dec- 
laration of  independence  of  Texas;  and  that 
she  continued  to  reside  there  as  a  Mexican  cit- 
izen, until  her  death  in  1842,  and  that  the  pres- 
ent plaintiffs  have  since  resided  there  and  in 
other  parts  of  Mexico.  The  plaintiffs,  in  their 
petition,  describe  themselves  as  aliens.  It  is 
evident  that  the  female  plaintiff  was,  with  re- 
spect to  the  lands  in  Texas,  the  alien  child  of 
an  alien,  and  as  such,  she  could  not  take  the 
estate  by  inheritance. 

Mr.  Robert  Hughes,  for  defendant  in  -error: 

Gertrudis  Barrera  was  not  deprived  of  her 
right  to  the  land  in  question,  by  removing  to 
Tamaulipas  after  the  commencement  of  the 
revolution,  and  before  the  declaration  of  inde- 

?endence.  This  declaration  was  on  March  2d, 
836,  and  the  constitution  of  the  Republic  was 
adopted  on  the  17th  of  the  same  month.  The 
8th  section  of  the  General  Provisions  of  the 
Constitution,  upon  which  t]ie  objection  to  her 
right  is  foundeid,  is  prospective  merely  in  its 
provisions.  It  is  in  these  words:  "All  persons' 
who  shall  leave  the  country  for  the  purpose  of 
evading  a  participation  in  the  present  struggle, 
or  shall  refuse  to  participate  in  it,  or  shall  give 
aid  or  assistance  to  the  present  enemy,  shall 
forfeit  all  rights  of  citizenship,  and  such  lands 
as  they  may  hold  in  the  Republic." 

Hart.  Dig.  37. 
see 


I  Persons  who  left  before  the  declaration,  were 
not  citizens,  and  to  them  the  provision  did  not 
apply;  for  the  penalty  was  a  forfeiture  of  cit- 
izenship and  of  land.  But  even  if  the  land  was 
liable  to  forfeiture,  the  right  remained  with  the 
grantee  until  forfeiture  declared.  Such  for- 
feiture cannot  be  declared  in  this  proceeding. 

Const,  of  State,  art.  13,  sec.  4;  Hart.  Dig. 
80;  Hancock  v.  McKinney,  7  Tex.  384;  Swift  v. 
Herrera,  9  Tex.  263. 

Gertrudis  Barrera,  by  adhering  to  her  native 
allegiance,  did  not  forfeit  her  right. 

Jackson  v.  Lunn,  3  Johns.  Cas.  100;  9  U.  8. 
Stat,  at  L.  929;  Chirac  v.  Chirac,  2  Wheat.  259. 

The  plaintiff  below,  her  only  heir,  took  by 
descent  under  the  laws  of  Texas. 

Hart.  Dig.  arts.  38,  585,  600;  Jackson  t. 
Britton,  4  Wend.  607. 

Mr.  Justice  Campbell  delivered  the  opinion  of 
the  court: 

The  defendants  (Saviego  and  wife)  claimed, 
in  the  District  Court,  two  and  one  half  leagues 
of  land  lying  in  the  Counties  of  Goliad  and 
Refugio,  in  Texas,  as  an  inheritance  of  Mad. 
•Saviego,  from  her  mother,  Gertrudis  ['237 
Barrera,  who  died  in  Matamoros,  in  Mexico,  in 
1842. 

Gertrudis  Barrera  acquired,  in  1834,  one 
league  of  the  locus  in  quo  by  donation,  and  the 
remainder  by  purchase  under  the  Colonization 
Laws  of  the  State  of  Coahuila  and  Texas,  while 
it  formed  a  part  of  the  Republic  of  Mexico. 
She  occupied  and  improved  the  land  until  the 
commencement  of  the  revolutionary  movements 
in  Texas,  in  1835;  but  prior  to  the  declaration 
of  independence  in  that  year  she  emigrated  and 
became  a  resident  of  Matamoros,  where  she 
continued  until  her  death.  The  plaintiffs  were 
also  citizens  of  Coahuila  and  Texas,  but  aban- 
doned their  connection  with  Texas  in  Compsmy 
with  their  ancestress,  and  have  retained  their 
status  as  Mexican  citizens. 

They  are  described  on  the  record  as  aliens 
and  citizens,  and  residents  of  the  City  of  Mata- 
moros, in  the  State  of  Tamaulipas,  in  the  Re- 
fiublic  of  Mexico.  The  defendant  claimed  the 
and  by  virtue  of  locations  and  surveys  of  valid 
land  certificates  which  had  been  regularly  re- 
turned to  the  General  Land  Office  in  Texas,  be- 
fore the  31st  August,  1853. 

A  number  of  questions  are  presente(P  in  the 
bill  of  exceptions,  but  the  opinion  the  court  has 
formed  upon  the  12th,  13th  and  14th  instruc- 
tions ^ven  at  the  instance  of  the  plaintiffs,  in 
the  District  Court,  renders  it  unnecessary  for 
us  to  consider  any  others.  These  instructions 
are  as  follows: 

"12.  If  Gertrudis  Barrera  was  a  citizen  of 
the  Republic  of  Mexico,  domiciliated  within  the 
State  of  Coahuila  and  Texas  when  the  land  in 
question  was  granted  to  her,  her  abandonment 
of  the  State  of  Coahuila  and  Texas,  and  settle- 
ment in  Matamoros,  in  the  State  of  Tamauli- 
pas, after  the  commencement  of  the  revolution 
in  Texas,  and  before  the  declaration  of  Texan 
independence,  was  not  a  forfeiture  of  the  land 
so  granted,  nor  did  the  land  thereby  become 
vacant;  and  after  the  close  of  the  revolution 
in  Texas,  she  would  have  been  authorized  to  en- 
force her  right,  had  she  then  been  living. 

13.  If  Madame  Barrera  died  in  Tamaulipas, 
in  1842,  then  being  a  citizen  of  the  said  State=F 
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of  Tudtulipaa,  domiciliated  there,  and  tbe 
female  plaintiff  was  lier  only  heir,  she  too  t>e- 
ing  a  citizen  of,  and  domiciliated  in,  Tamauli- 
pa«,  Mid  heir  could  and-  did  talce,  by  the  law 
here,  tbe  land  in  contest,  by  descent,  and  had 
a  right  to  enforce  her  title  by  descent,  to  tbe 
same  extent  tliat  her  ancestor  could  have  done, 
but  subject,  a«  she  is  an  alien,  to  forfeiture  by 
proceedings  on  the  part  of  the  State. 

14.  But  if  no  proceedings  were  instituted 
jnd  perfected  before  the  late  Treaty  between 
the  United  States  and  Mexico,  the  right  in  said 
heir  becomes  perfect,  and  not  subject  to  for- 
feiture, .  by  virtue  of  the  8th  article  of  said 
Treaty." 

tS8*]  *It  Is  settled,  in  the  jurisprudence  of 
Texas  that  the  Colonixation  Laws  of  Coahuila 
and  Texas  annex,  as  an  enduring  and  per- 
emptory condition,  to  all  titles  issued  by 
their  authority,  that  the  grantee,  so  long 
as  he  remains  the  proprietor,  shall  con- 
tinue hi*  domicil  within  the  Ropnblto  of 
Mexico,  of  which  that  State  formed  a 
part.  A  change  of  domicil  operated  to  de- 
feat the  estate  of  the  grantee,  and  to  restore 
the  land  without  incumbrance  to  the  public  do- 
main, so  that,  without  a  judicial  or  other  in- 
quiry, it  might  be  regranted.  The  same  juris- 
prndence  recognizes  the  prohibition  upon  for- 
eigners to  inherit  lands  in  Mexico,  for  the  own- 
ers of  lands  were  subject  to  charges  and  obli- 
gations which  citizens  could  alone  perform. 

Holliman  v.  Peebles,  1  Tex.  673;  Horton  t. 
Brown,  2  Tex.  78;  Yates  t.  Jams,  10  Tex.  168. 

The  conduct  of  Gertrudis  Barrera  and  her 
children,  the  defendants  in  this  suit,  after  the 
commencement  of  the  revolutionary  move- 
ments in  Texas,  and  which  separated  that  State 
from  Mexico,  deprived  them  of  all  claim  to  po- 
litical rights  in  the  new  Republic,  and  placed 
them  nnder  the  civil  disabilities  of  foreigners 
nnder  its  laws.  The  constitution  of  Texas,  of 
1836,  identified  as  citizens  only  such  persons  as 
were  residing  in  Texas  on  the  day  of  the  dec- 
laration of  independence,  or  should  be  natural- 
ised according  to  ita  provisions.  Hart.  Dig.  85, 
18;  Inglia  v.  Trustees  of  Sailor's  Snu^  Harbor, 
t  Pet.  00.  The  same  instrument  provided  that 
"^M  alien  shall  hold  land  in  Texas,  except  by 
titles  emanating  directly  from  the  government 
of  this  Republic"  Hart.  Dig.  38,  aec.  10,  and 
provided  that  Congress  should,  as  early  as  prac- 
tieabls,  introduce  by  statute  the  common  law 
of  England,  with  such  modifications  as  the  eir- 
eomstanoes  of  the  State  might  require.  This 
duty  waa  performed  in  1840,  by  an  enactment 
that  "tbe  eommon  law  of  England,  so  far  as  it 
is  not  inconsistent  with  the  Constitution  or 
Acts  of  Congress  now  in  force,  shall,  together 
with  such  Acts,  be  the  rule  of  decision  in  this 
republic,  and  shall  continue  in  full  foroe  until 
altered  or  repealed  by  Congress."  The  common 
bw  authorities  clearly  esUblish  that  Mad.  Sav- 
iego,  under  the  circumstances,  is  not  deemed  to 
be  an  heir  at  law,  having  no  inheritable  blood, 
and,  in  the  absence  of  such  heirs,  the  eatate 
would  be  cast  immediately  upon  the  State 
without  inquest  of  ofiice. 

Hodgson  V.  Orr,  4  Wheat.  4S8;  Hardy  ▼.  De 
Lrar,  6  Tex.  21  >,  242. 

We  shall  now  examina  if  there  are  other  pro- 
visions in  the  laws  of  Texas  to  relieve  tbe 
defendants  from  the  apparent  disability. 
ISked. 


Tlje  constitution  of  Texas,  by  way  of  ex- 
ception to  the  general  inhibition  upon  aliens 
to  "hold  Isnds  except  by  titles  emanating  di- 
rectly from  the  Republic,"  declares  that  "if  any 
citizen  should  *die  intestate  or  other-  [*23a 
wise,  his  children  or  heirs  shall  inherit  his 
estate,  and  aliens  shall  have  a  reasonable  time 
to  take  possession  of  and  dispose  of  the  same 
in  a  manner  hereafter  to  be  pointed  out  by 
law."  The  10th  section  of  the  Law  of  Distribu- 
tion and  Descent,  Ilnrt.  Dig.  art.  585,  provides 
"In  making  title  to  land  by  descent,  it  shall  be 
no  bar  to  a  party  that  any  ancestor,  through 
whom  he  derives  his  descent  from  the  intes- 
tate, is  or  hath  been  an  alien;  and  every  ali<>n 
to  whom  any  land  may  be  devised  or  may  de- 
scend, slinll  have  nine  years  to  bcco:nc  a  citi- 
zen of  the  Republic  and  take  possession  of  such 
land;  or  shall  have  nine  years  to  sell  the  snme, 
before  it  shall  be  declared  forfeited,  or  before 
it  shall  escheat  to  the  government."  The  first 
clause  of  this  section  is  substantially  a  re- 
enactment  of  tlie  Statute  of  11  and  12  William 
TIL  ch.  6,  and  removes  no  other  defect  than 
the  want  of  inheritable  blood  arising  from  the 
alienage  of  some  person  through  whom  tbe 
heir  must  deduce  his  claim. 

McCreery  v.  Somerville,  0  Wlieat.  854. 

The  second  claiue  modifies  the  existing  laws 
which  regulate  the  capacities  of  aliens  to  take 
or  hold  real  property  in  the  State,  whether  by 
devise  or  descent. 

But  the  remedial  effect  of  the  Act  does  not 
extend  beyond  the  disability  of  an  alien  heir. 
It  contains  no  enactment  in  favor  of  an  alien 
who  may  have  acquired  possession  or  property 
in  lands,  whereby  he  could  make  a  valid  be- 
quest or  transmit  it  to  bis  heirs,  whether  aliens 
or  citizens  by  descent. 

The  Act  of  which  tliia  section  forms  a  part  Is 
framed  for  the  disposal  of  the  estates  of  those 
having  "title  to  any  estate  in  inheritance,  and 
regulates  its  descent  or  distribution."  The 
prohibition  in  the  Constitution  upon  aliens  to 
hold  lands  in  Texas,  and  the  limited  powers 
of  Congress  to  introduce  favorable  conditions 
in  favor  of  alien  heirs,  must  be  remembered 
in  ascertaining  its  meaning.  The  Constitution 
had  provided  for  the  transmission  of  the  es- 
tates of  citizens  to  their  children  or  heirs  (be- 
ing citizens),  and  then  provides  that  Congress 
shall  legislate  to  give  to  aliens  a  reasonable 
time  to  take  possession  and  to  dispose  of  such 
an  inheritance.  Neither  the  language  of  the  Act 
nor  the  policy  of  the  State,  as  it  may  be  dis- 
covered from  its  constitution  and  laws,  author* 
izea  the  eoncliuion  that  an  alien,  claiming  reat 
property  in  Texas,  can  transmit  it,  by  descent,, 
to  an  heir  who  is  also  an  alien. 

The  subject  matter  to  which  these  provisions 
all  relate  is  the  estates  of  eitizens;  and  we  can- 
not apply  their  conditions  to  the  special  and 
peculiar  case  of  an  inheritance  claimed  by  an 
alien  heir  in  the  right  of  an  alien  intestate. 
The  question  has  not  arisen,  so  far  as  we  can 
discover,  in  the  courts  of  Texas;  but  in  the  case 
of  Cryer  v.  Andrews,  11  Tex.  170,  the  eonrt 
seems  to  assume  that  the  Act  we  have  consid- 
ered was  a  legislative  compliance  'with  [*S40 
the  constitutional  guarantees  in  favor  of  the 
alien  heirs  of  deceased  citizens;  and  that  th» 
alien  heir  must,  within  nine  years,  sell  tb* 
lands  or  become  a  citizen.    In  the  present  ia- 
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■tanoe,  citizenship  has  not  been  acquired,  which 
that  court  seems  to  treat  as  a  prerequisite  to 
an  entry  on  the  inheritance. 

The  last  question  remaining  for  conxidpra- 
tion  arises  on  the  8th  section  of  tlie  Treaty 
with  the  Republic  of  Mexico  of  tlie  2d  Febru- 
ary, 1848,  9  Stat,  at  L.  923,  called  the  Treaty 
of  Guadaloupe  Hidalgo.  The  first  clause  of 
that  article  provides  "for  the  Mexicans  now  es- 
tablished in  territories  previously  belonging  to 
Mexico,  and  which  remain  for  the  future  with- 
in the  limits  of  the  United  States."  The  sec- 
ond claine  provides  for  those  who  shall  prefer 
to  remain  in  the  said  territories,  and  they  are 
authorized  to  retain  the  title  of  Mexican  citi- 
cens  or  acquire  the  ri;;lits  of  citizens  of  the 
United  States.  The  third  clause  prescribes 
"that  in  the  said  territories  property  of  every 
kind,  now  belonging  to  Mexicans  not  estab- 
lished there,  shall  be  inviolably  respected.  The 
present  owners,  the  heirs  of  these,  and  all  Mexi- 
cans who  may  hereafter  acquire  said  property 
by  contract,  shall  enjoy  with  respect  to  its 
guarantees  equally  amiile  as  if  the  same  be- 
longed to  citi7«ns  of  the  United  States."  To 
what  territories  did  the  high  contracting  par- 
ties refer  to  in  this  article?  We  think  it  clear 
that  they  did  not  refer  to  any  portion  of  the 
arknowledged  limits  of  Texas.  The  territories 
alluded  to  are  those  which  had  previously  to 
the  Treaty  belonged  to  Mexico,  and  which,  af- 
ter the  Treaty,  should  remain  within  the  limits 
of  the  United  Stotes.  The  Republic  of  Texas 
had  been  many  years  before  acknowledged  by 
the  United  States  as  existing  separately  and 
Independently  of  Mexico;  and  as  a  separate  and 
independent  State  it  had  been  admitted  to  the 
Union.  The  government  of  the  United  States. 
by  that  Act,  had  conferred  upon  the  popula- 
tion established  there  all  the  privileges  within 
their  constitutional  competency  to  grant. 

The  various  stipulations  contained  in  this 
article  are  wholly  inapplicable  to  the  persons, 
who  before  the  revolution  in  Texas,  had  been 
citizens  of  Mexico,  and  who,  by  that  revolution, 
had  been  separated  from  it. 

The  right  of  property,  to  which  this  article 
of  the  Treaty  was  designed  to  afford  a  guaran- 
tee, extended  to  property  of  every  kind  which 
•t  its  date  belonged  to  Mexican  citizens  ("now 
belonging  to  Mexicans")  not  established  with- 
in the  territories  then  ceded  to  the  United 
States.  In  the  present  instance,  the  Republic 
of  Texas  had  acquired  title  many  years  before, 
and  the  land  at  the  date  formed  its  public 
domain. 

Our  conclusion  is,  that  the  judgment  of  the 
District  Court  should  be  reversed,  and  the  cause 
remanded  to  that  court  for  further  proceedings. 


JOHN  G.  SHIELDS,  Appt., 

V. 

ISAAC  THOMAS  and  Mary,  his  Wife;  Nancy 
Pirtle,  John  B.  Goldsbury,  Thomas  Starks 
and  Elizabeth,  his  Wife,  and  James  Pickett 
and  Ann,  his  Wife. 

(See  S.  C.  18  How.  253-203.) 

Circuit  Court  of  Kentucky  has  jurisdiction  of 
settlement  of  estates— voluntary  appearance 
confers  jurisdiction — multifariousness  defined 
— right  of  trial  by  jury  not  applicable  to 

SOS 


equity   courts— District   Q>urt   bos  jurisdic- 
tion of  bill  to  axecute  decrees  of  state  court. 


Circuit  Court  of  Kcntncky  has  JarlsdIctloD,  hav- 
ing; general  equity  powers,  either  In  p«n>ODam  or 
In  rem,  as  to  pemong  or  properly,  sucli  as  the  aet- 
tlruieut  of  estate  of  Intestate  who  lived  and  died 
within  the  limits  of  the  court's  authority. 
.  'i  !ic  proceedings  are  bIndInK  only  on  those  legal- 
ly served,  or  those  who  have  voluntarily  submitted 
tlicmselves  as  parlies. 

A  vohiDtsry  limine rnnre  and  answer  precludes  ob- 
jerlion  to  jurisaictiou  for  nonrciiidi'nce. 

Kacb  cane,  as  to  whether  It  Is  multifarious  must 
liS'deteriuluod  by  Its  peculiar  features. 

Miiltlfnrloiinirss   deflned. 

Uill  for  recovery  of  a  subject  under  a  common  ti- 
tle, altboueb  complainants  claim  In  aliquot  parts, 
aeiilnst  persons  for  withboldin);  and  divertin);  that 
Buliject,  who  are  Jointly  and  severally  liable  there- 
tor.  Is  not  multifarious. 

The  Tth  amendment  of  the  Constitution  provid- 
ing "that  In  suits  nt  common  law  where  the  value 
In  controversy  shall  exceed  $20,  the  rlRbt  of  trial 
by  Jury  shall  be  preserved,"  does  not  apply  to 
•  oorts  of  equity. 

District  Court  has  Jurisdiction  of  a  bill  In  equity 
to  carry  Into  execution  decree  of  State  Court. 

Argued  Jan.  30,  1856.    Decided  Feb.  19,  1856. 

APPEATj  from  the  District  Court  of  the  Unit- 
ed States    for    the    Northern  District  of 
Iowa. 
The  case  is  stated  by  the  court. 
Mr.  R.  H.  GiUet,  for  the  plaintiffs  in  error: 

1.  There  was  adequate  remedy  at  law,  and 
hence,  a  suit  in  equity  could  not  be  sustained. 

Baker  v.  Biddle.  1  Bald.  C.  C.  394;  Henley 
v.  Soper,  8  Bam.  &  C.  16:  Sadler  v.  Robinson. 
1  Kent.  253;  Dubois  v.  Dubois.  6  Cow.  494; 
Howard  v.  Howard,  15  Mass.  197;  McKim  v. 
Odoom,  3  Fairf.  (12  Me.)  94;  Evans  v.  Tatem. 
9  S.  ft  R.  252;  Pennington  v.  (jibson,  16  How. 
65. 

2.  The  bill  is  multifarious,  embracing  sepa- 
rate causes  of  action,  and  therefore  bad. 

1  Dan.  Ch.  Pr.  437;  O>oper's  Eq.  PI.  182; 
Mit.  146.  147;  Yeaton  v.  Lennox.  8  Pet.  123. 

3.  A  final  decree  in  equity  cannot  be  made, 
until  all  the  parties  interested  are  made  parties. 

Mit.  4,  145;  Cooper's  Eq.  PI.  .33;  Poole  v. 
Clark,  2  Atk.  615;  Cockbum  v.  Thompson.  16, 
Ves.  325;  Palk  v.  ainton,  12  Ves.  58;  Wilkins 
V.  Fry,  1  Meriv.  262;  Russel  v.  Clark,  7  Crancli, 
60;  Marshall  v.  Beverley,  5  Wheat.  313;  Conn, 
v.  Penn.  5  Wheat.  424. 

Demands  cannot  be  split  up  and  separate 
suits  brought. 

Smith  V.  Jones,  16  Johns.  229;  Farrington  v. 
Payne,  15  Johns.  432;  Willard  v.  Sperry,  16 
Johns,  121;  Phillips  v.  Berick.  16  Johns.' 136: 
Connell  v.  Cook,  7  Cow.  310;  Miller  v.  Covert.  1 
Wend.  487;  Butler  v.  Wright.  2  Wend.  369; 
Colvin  V.  Corwin.  15  Wend.  557;  Guernsey  v. 
Carver,  8  Wend.  492;  Bendemagle  v.  Cocks,  19 
Wend.  207. 

4.  Whether  a  court  have  jurisdiction  of  the 
person  or  subject  matter  of  a  suit,  may  be  in- 
quired into  by  other  courts. 


Note. — Appearance  cures  defects  In  service  ot 
process  and  Its  nonservlce.  except  want  of  Juris- 
diction. See  note  to  Knox  v.  Summers,  2  L.  ed.  V. 
S.  (ilO.  Effect  of  appenmnce  by  counsel  or  attorney 
In  an  action.  Unauthorized  appctrance.  What  is 
an  appearance.  See  note  to  Snelton  v.  Tiffin.  12 
L.  ed.  i;.  8.  387.  Multifariousness.  See  note  tm 
Gaines  v.  Cbew.  11  L.  ed.  U.  S.  402. 
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Elliott  T.  Piersol,  1  Pet.  340;  Thompson  v. 
Tolmie,  2  Pet.  157;  Rose  v.  Ilimely,  4  Crunch, 
242;  Hickey  v.  Stewart,  3  How.  762;  Schriver 
V.  Lynn,  2  How.  60;  Lincoln  v.  Tower,  2  Mc- 
Lean, 473;  Williams  v.  Preston,  8  J.  J.  Marsh. 
Ky.  600. 

5.  A  judgment  against  persona  not  within  the 
jurisdiction  of  the  court,  and  who  were  not 
served  with  the  process,  and  who  did  not  ap- 
pear to  the  action,  is  null  and  void. 

Ewer  V.  Coffin,  1  Cush.  24;  Hickey  ▼.  Smith, 
1  Eng.  4i56:  3  Eng.  318;  Woodruff  v.  Taylor, 
20  Vt.  6');  Davis  v.  Smith,  ^  Ga.  274;  Dunn  v. 
Hall,  8  Ulackf.  32;  DeArcy  v.  Ketdium,  11  How. 
165;  Lincoln  v.  Tower,  2  McLean,  473;  Will- 
lianis  V.  Preston,  3  J.  J.  Marsh.  600;  Shaeffer  v. 
Gates,  2  B.  Mon.  453;  Johnson  v.  Vaughan,  9 
B.  Mon.  218;  Rogers  v.  Ilagan,  6  J.  J.  Marsh. 
£78;  Cobb  v.  Haynea,  8  B.  Mon.  137;  Williams 
T.  Preston,  3  J.  J.  Marsh.  600. 

6.  A  judgment  or  decree  void  as  to  one  or 
more  of  the  parties,  is  void  as  to  all. 

Hall  v.  Williams,  0  Pick.  232;  Richardson  v. 
Walton,  12  Johns.  4o4;  Ilolbrook  v.  Murray,  5 
Wend.  161;  Rangcly  v.  Webster,  11  N.  H.  209; 
Blanchard  v.  Gregory,  14  Ohio,  413;  Williams  v. 
Duffy,  7  Humph.  255. 

Mr.  Piatt  Smith,  for  appellees: 
The  Grayson  Circuit  Court  in  Kentucky  had 
jurisdiction  of  the  subject  matter  and  of  John 
G.  Shields.  Consequently  its  decree  cannot  be 
inquired  into;  full  faith  and  credit  are  to  be 
given  to  it. 

Const.  U.  S.  art.  4,  sec.  1;  Act  Cong.  May 
26,  1790;  1  Stat,  at  L.  122. 

As  to  James  Shields  and  Henry  Yates,  who 
are  non-residents  and  proceeded  against  as  such, 
the  Kentucky  decree  would  not  be  binding  on 
them,  except  in  the  State  of  Kentucky,  the 
courts  of  that  State  not  having  obtained  juris- 
diction of  their  persons. 

Sto.  Confl.  Laws,  sec.  569;  Williams  T.  Pres- 
ton, 3  J.  J.  Marsh.  600;  Cobb  v.  Haynes,  8  B. 
Uon.  139. 

The  remedy  at  law  would  have  caused  a  mul- 
tiplicity of  suits,  and  if  the  whole  had  been 
attempted  in  one  suit,  there  was  no  mutuality 
between  the  plaintiffs. 
Gould,  PI.  197;  Wend.  117,  N.  2. 
No  action  at  law  will  lie  on  the  decretal  or- 
der of  a  court  of  equity. 

Hugh  ▼.  Higgs,  8  Wheat.  697;  Carpenter  ▼. 
Thornton,  3  B.  &  Aid.  52;  Elliot  v.  Ray,  2 
BUckf.  31;  Van  Buskirk  v.  Mulock,  3  Harr. 
N.  J.  184. 

Unless  the  remedy  at  law  is  plain,  adequate 
ud  certain,  equity  has  jurisdiction.  It  cannot 
be  maintained  that  a  court  of  equity  will  in- 
terfere only  when  no  remedy  can  be  had  at  law. 
Boyce's  Exrs.  v.  Grnndv,  3  Pet.  215;  Corp. 
of  Carlisle  v.  Wilson,  13  Ves.  270;  1  Dan.  Ch. 
Pr.  CU;  Adams  Eq.  2  Am.  ed.  220,  note. 

Tlie  preventing  multiplicity  of  suits,  is  it- 
*elf  a  cause  for  giving  equity  jurisdiction. 

Jesus  College  v.  Bloom,  3  Atk.  263;  1  Sto. 
Fiq.  Jur.  aec.  64,  IC  67;  Sto.  Eq.  PL  sees.  287, 
473. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

Upon  an  appeal  from  a  decree  in  chancery 
by  the  District  Court  of  the  Northern  District 
of  Iowa. 


This  case,  although  upon  the  record  a  good 
deal  extended  in  volume,  is  in  effect  narrowed 
to  the  questions  of  law  arising  upon  the  plead- 
ings. 

The  facts  of  the  case,  so  far  as  a  statement 
of  these  is  necessary  to  an  accurate  comprehen- 
sion of  the  legal  questions  discussed  and  decid- 
ed, were  as  follows:  In  the  year  1839,  a  portion 
of  the  appellees,  as  heirs  and  distributees  of 
John  Goldsbury,  by  their  bill  filed  in  the  Cir- 
cuit Court  for  Grayson  County,  in  the  State  of 
Kentucky,  alleged  that  their  ancestor  died  in 
Nelson  County,  in  the  State  aforesaid,  intes- 
tate, leaving  a  widow,  Eleanor  (Soldsbury.  and 
four  children — three  daughters,  Elizabeth,  Nan- 
cy, and  Mary,  and  one  sun,  Bennett  Goldnliiiry 
—all  these  children  infants  at  the  time  of  their 
father's  death.  That  John  Goldsbury  died  pos- 
sessed of  one  male  and  one  female  slave,  and  of 
other  personal  property,  and  perfectly  free 
from  debt.  That  the  widow  Eleanor  Goldsbury, 
who  was  appointoil  *the  administratrix  [*25G 
of  her  husband,  and  as  such  took  possession  of 
the  estate  within  a  year  from  the  period  of  his 
death,  intermarried  with  one  James  Shields,  in 
conjunction  with  whom  she  had  continued  to 
hold  the  entire  estate,  and  to  apply  it  to  their 
exclusive  use,  without  having  made  any  settle- 
ment or  distribution  thereof.  The  bill  further 
charged  that  Shields  and  wife,  after  enjoying 
the  services  and  hires  of  the  male  slave  for  sev- 
eral years,  had  ultimately  sold  him,  and  that, 
in  the  year  1818,  they  removed  from  Kentucky 
to  the  'state  of  Missouri,  carrying  with  them 
the  female  slave  belonging  to  the  estate  of 
John  Goldsbury,  together  with  her  descend- 
ants, seven  in  number,  and  of  great  value;  that 
upon  application  to  said  Shields  and  wife  for 
a  surrender  of  those  slaves,  and  for  an  account 
of  the  estate  of  John  Goldsbury  so  possessed 
and  used  by  them,  this  request  was  refused, 
and  by  a  fraudulent  confederacy  between 
Shields  and  wife,  and  John  G.  Shields,  their 
son,  and  Henry  Yates,  their  son-in-law,  the 
slaves  had  by  the  son  and  son-in-law  been  se- 
creted, carried  off  and  sold,  in  parts  unknown 
to  the  complainants,  and  the  other  personal  es- 
tate of  John  Goldsbury  fraudulently  disposed 
of  in  like  manner.  The  bill  also  made  defend- 
ants the  representatives  of  the  surety  of  Elea- 
nor Goldsbury,  in  her  bond  given  as  adminis- 
tratrix of  her  first  husband.  The  bill  also 
made  defendants,  though  not  in  an  adversary 
interest,  Isaac  Thomas,  and  Mary,  his  wife, 
Elizabeth,  John  and  Ann  Goldsbury,  which  said 
Elizabeth,  John  and  Ann,  are  the  infant  chil- 
dren of  Bennett  Goldsbury,  son  of  John  Golds- 
bury, deceased. 

After  the  filing  of  the  bill  in  this  case,  it  ap- 
pearing to  the  satisfaction  of  the  court  that 
James  Shields,  and  Eleanor  his  wife,  Elizabeth, 
John,  and  Ann  Goldsbury,  John  Shields,  and 
Henry  Yates,  were  not  inhabitants  of  the  State 
of  Kentucky,  there  was,  on  the  25th  of  Deoem- 
lier,  1839,  under  the  authority  of  the  Statute  of 
Kentucky  with  reference  to  absent  defendants, 
issued  by  the  court  what  is  termed  a  warning 
order  by  which  the  absent  defendants  were  re- 
quired to  appear  at  the  next  April  Term  of  the 
court,  and  answer  the  complainants'  bill. 

Afterwards,  viz.:  on  the  28th  of  April,  1840, 
the  absent  defendants  still  not  appearing,  un- 
der the  like  authority  of  the  law  of  the  State, 
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the  clerk  of  the  court,  hy  its  order,  filed  on  be- 
hiilf  of  those  defendants  a  traverse  denying 
the  allegations  of  the  complainants'  bill. 

Subsequently  to  this  proceeding,  viz.:  on  the 
30th  of  October,  1841,  the  said  John  G.  Shields 
filed  bis  answer  to  the  complainants'  bill; 
thereby  recognizing  as  to  himself  personally 
the  jurisdiction  of  the  court. 

Upon  these  pleadings,  the  cause,  after  an  ex- 
857*]  amination  of  witnesses,  *and  upon  a  re- 
port of  the  master,  came  to  a  hearing  before 
the  Circuit  Court,  and  this  tribunal  decreed 
against  the  representative  of  the  surety  in  the 
administration  bond  of  Mrs.  Goldsbury  (after- 
wards Mrs.  Shields),  and  against  James  Shields, 
her  husband,  she  having  departed  this  life, 
John  G.  Shields,  the  son,  and  Henry  Yates,  the 
son-in-law,  in  favor  of  the  heirs  and  distribu- 
tees of  John  Goldsbury,  the  portions  reported 
to  be  due  to  them  respectively  of  the  general 
tffects  of  John  Goldsburv,  deceased,  and  of  the 
values  and  hires  of  the  slaves.  Upon  an  appeal 
taken  from  this  decree  to  the  Supreme  Court  of 
Kentucky,  it  being  the  opinion  of  the  latter, 
that  under  the  circumstances,  the  surety  in  the 
administration  bond  should  not  be  charged,  and 
also  that  an  amount  equal  to  the  price  of  the 
slave  Mat,  sold  by  the  administratrix  and  her 
husband,  and  to  the  hires  of  the  remaining 
•laves,  had  been  properly  applied  to  the  dower 
of  the  widow  and  to  the  use  of  the  heirs  of 
John  Goldsbury,  it  ordered  the  decree  of  the 
Circuit  Court  to  be  reformed  in  conformity 
with  the  opinion  of  the  Supreme  Court.  By  a 
final  decree  of  the  Circuit  Court  of  Grayson 
County,  made  on  the  28th  day  of  October,  1840, 
the  bill  as  to  the  representative  of  the  surety 
in  the  administration  bond  was  dismissed,  and 
the  defendants,  James  Shields,  John  G.  Shields 
and  Henry  Yates,  and  each  of  them,  who  heid, 
by  fraudulent  combination,  secreted  and  carried 
off  and  disposed  of  the  descendants  of  the 
female  slave,  originally  the  property  of  John 
Goldsbury,  were  decreed  and  ordered  to  pay  to 
the  heirs  of  said  John  Goldsbury,  severally,  the 
amotmts  ascertained  to  be  due  to  them  as  their 
respective  and  separate  portions  of  the  value 
of  the  slaves  thus  fraudulently  disposed  of, 
without  any  allowance  for  the  hires  of  those 
slaves. 

To  obtain  the  benefit  of  this  last  decree,  the 
suit  now  before  us  was  instituted  in  the  names 
of  the  appellees,  Isaac  Thomas  and  Mary  his 
wife,  Uriah  Pirtle  and  Nancy  his  wife,  citizens 
of  the  state  of  Kentucky,  and  John  B.  Golds- 
bury, a  citizen  of  the  State  of  Missouri,  the 
said  Mary  Thomas,  and  Nancy  Pirtle,  and  John 
B.  Goldsbury,  being  heirs  and  distributees  of 
•Tohn  Goldsbury,  deceased,  against  John  G. 
Shields,  •  citizen  of  the  State  of  Iowa.  The 
bill  refers  to  the  proceedings  in  the  Kentucky 
suit,  which  proceedings  are  set  forth  in  extenso 
as  an  exhibit  in  this  cause;  it  further  assigns 
as  a  reason  for  the  non -joinder  of  a  portion  of 
the  heirs  of  John  Goldsbury  as  defendants,  the 
fact  that  their  residence  precluded  as  to  them 
the  jurisdiction  of  the  District  Court  of  Iowa. 
It  aets  out  the  sums  of  money  severally  and 
speciflrally  decreed  to  the  complainants  by  the 
Circuit  Court  of  Grayson  County,  Kentucky, 
and  prays  that  the  defendant,  John  G.  Shields, 
may  be  compelled  to  perform  that  decree  by 
358*]  'the  payment  to  the  complainants  re- 
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spectively  the  sums  so  awarded  to  them,  and 
concludes  with  a  prayer  for  general  relief. 

By  an  amendment  to  the  original  bill  in  this 
case,  the  several  heirs  and  distributees  of  John 
Goldsbury,  residing  in  the  State  of  Misoouri, 
beyond  the  jurisdiction  of  the  District  Court 
of  Iowa,  and  who,  for  that  reason,  were  not 
made  defendants  by  the  original  bill,  were  ad- 
mitted as  complainants  in  this  suit,  and  united 
in  the  prayer  for  enforcing  the  decree  in  their 
favor,  as  rendered  by  the  Circuit  Court  of 
Grayson  County,  Kentucky. 

To  the  original  and  amended  bills  in  this 
case,  the  defendant,  John  G.  Shields,  inter- 
posed a  demurrer,  which  having  been  overruled, 
and  the  demurrant  abiding  by  his  demurrer, 
and  declining  to  answer  over,  the  District  Court 
for  the  District  of  Iowa,  on  the  17th  day  of 
January,  1864,  adjudged  and  decreed  to'  tlK- 
complainants  the  sums  respectively  awarded  to 
them  by  the  Circuit  Court  of  GraVKon  County, 
Kentucky,  as  against  the  defendant.  John  O. 
Shields,  with  interest  upon  those  several  suni« 
from  the  28th  day  of  October,  1840,  the  date  of 
the  decree  in  the  Circuit  Court. 

Upon  an  appeal  from  the  District  Court  of 
Iowa,  several  points  arising  upon  the  demurrer, 
and  discussed  and  adjudged  by  that  court,  art- 
presented  for  consideration  here.  Amongst  the 
objections  insisted  upon,  that  which  stands 
first  in  the  natural  order,  is  the  alleged  want 
of  jurisdiction  in  the  Circuit  Court  of  Ken- 
tucky, either  over  the  subject  matter  or  the 
parties  embraced  in  the  proceedings  in  that 
court. 

In  this  objection  no  force  is  perceived.  The 
subject  matter  of  the  suit  was  the  settlement 
of  the  estate  of  an  intestate  who  lived  and  iliod 
within  the  limits  of  the  court's  authority, 
within  which  limits  the  qualification  of  tho  ad- 
ministratrix of  the  intestate,  the  appraisement 
of  his  estate,  and  the  recording  of  that  ap- 
praisement had  taken  place;  within  which,  alno, 
was  the  residence  of  the  surety  in  the  adminia- 
stration  bond,  and  of  a  portion  of  the  dis- 
tributees— both  plaintilTs  and  defendants  as- 
serting before  that  court  their  interest  in  the 
estate.  The  court,  as  one  vested  with  gcnermi 
equity  powers,  could  act  either  in  personam  or 
in  rem,  as  to  persons  or  property  within  the 
SUte. 

Under  the  laws  and  the  practice  in  the  Stat« 
of  Kentucky,  already  referred  to,  proceeding* 
are  authorized  and  prescribed  in  suits  in  equi- 
ty against  absent  defendants;  which  proceed- 
ings, when  regularly  observed,  are  held  within 
the  State  to  be  binding  absolutely.  With  re- 
spect to  absent  defendants,  such  proceeding* 
could  be  considered  as  binding  beyond  th* 
limits  of  the  State  in  instances  only  in  which 
those  defendants  should  have  been  legally  p.nd 
personally  served  with  process,  or  in  which  they 
should  have  voluntarily  submitted  themselves 
as  parties.  In  the  'suit  in  the  State  [*as* 
Court,  the  subject  matter  of  the  controversy,  as 
well  M  a  portion  of  the  parties,  both  plaintiffs 
and  defendants,  being  confessedly  with  its  oof;- 
nizance,  no  ground  for  exception  to  the  juris- 
diction could  exist  as  to  these.  The  defendant 
John  G.  Shields,  when  he  voluntarily  entered 
his  appearance,  and  answered  the  bill,  placed 
himself  in  the  same  predicament  with  the  other 
parties  regularly  before  the  court,  and   cnuld 
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not  afterwards  except  to  the  jurisdiction  upon 
the  ground  of  his  non-residence.  The  decree, 
therefore,  so  far  as  this  exception  is  designed 
to  affect  it,  cannot  be  impeached. 

The  objection  which  seems  to  follow  next  in 
order,  is  one  leveled  at  the  frame  of  the  bill  in 
the  District  Court  of  the  United  States,  irre- 
spective of  the  justice  or  regularity  of  the  pro- 
ceedings in  the  State  Court.  This  objection  is, 
that  the  bill  filed  iu  the  District  Court  of  Iowa 
is  multifarious,  by  embracing  in  one  suit  inter- 
eats  and  causes  of  action  m  themselves  sep- 
arate and  disconnected,  and  therefore  such  as 
it  was  improper  to  include  in  one  bill. 

There  is  perhaps  no  rule  established  for  the 
conducting  of  equity  pleading,  with  reference 
to  which  (whilst  as  a  rule  it  is  universally  ad- 
mitted) there  has  existed  less  of  certainty  and 
uniformity  in  application,  than  hns  attended 
this  relating  to  multifariousness.  This  effect, 
flowing  perhaps  inevitably  from  the  variety  of 
modes  and  decrees  of  right  and  interest  enter- 
ing into  the  transactions  of  life,  seems  to  have 
led  to  a  conclusion  rendering  the  rule  almost 
as  much  an  exception  as  a  rule,  and  that  con- 
elusion  is,  that  each  case  must  be  determined  by 
its  peculiar  features.  Thus  Daniel,  in  his  work 
on  Chancery  Practice,  Vol.  I.,  p.  384,  quoting 
from  Lord  Cottenham,  says:  "It  is  impossible, 
upon  the  authorities,  to  lay  down  any  rule  or 
abstract  proposition,  as  to  what  constitutes 
multifariousness,  which  can  be  made  universal- 
ly applicable.  The  cases  upon  the  subject  are 
extremely  various,  and  the  court,  in  deciding 
Bpon  them,  seems  to  have  considered  what  was 
convenient  in  particular  cases,  rather  than  to 
have  attempted  to  lay  down  an  absolute  rule. 
The  only  way  of  reconciling  the  authorities 
upon  the  subject  is,  by  adverting  to  the  fact 
that,  although  the  hooks  speak  generally  of  de- 
murrers for  multifariousness,  yet  in  truth  such 
demurrers  may  be  divided  into  two  distinct 
kmds.  Frequently,  the  objection  raised,  though 
termed  multifariousness,  is  in  fact  more  prop- 
erly misjoinder;  that  is  to  say,  the  cases  or 
claims  united  in  the  bill  are  of  so  different  a 
character  that  the  court  will  not  permit  them 
to  be  litigated  in  one  record.  But  what  is  more 
familiarly  understood  by  the  term  multifari- 
onsness,  as  applied  to  a  bill,  is,  wnere  a  party 
i*  able  to  say,  he  is  brought  as  a  defendant 
upon  a  record,  with  a  largo  portion  of  which, 
and  of  the  case  made  by  which,  he  has  no  con- 
nection whatever." 

J«0*]  *Justioe  Story,  to  his  compilation  upon 
equity  pleading,  defines  multifariousness  in  a 
bill  to  mean,  "the  improperly  joining  in  one 
bill,  distinct  and  todependent  matters,  and 
thereby  confounding  them."  And  the  example 
by  which  be  illustrates  his  definition  is  thus 
given:  the  uniting  in  one  bill  several  matters 
perfectly  distinct  and  unconnected  against  one 
defendant,  or  the  demand  of  several  matters 
of  a  distinct  and  independent  nature  against 
leveral  defendants  in  the  same  bill.  Sir 
Thomas  Plumer.  V.  C,  in  allowing  a  demurrer 
which  hsd  been  interposed  by  one  of  several  de- 
fendants to  a  bill  on  the  ground  that  it  was 
multifarious,  remarks,  that  "the  court  is  al- 
waya  averse  to  multiplicity  of  suits,  but  cer- 
tainly a  defendant  has  the  right  to  insist  that 
be  is  not  bound  to  answer  a  bill  containing 
•everal  distinct  and  separate  matters  relating 
U>  individuals  with  whom  he  has  no  connection." 

S  T..  ed. 


Brooks  V.  Lord  Whitworth,  1  Madd.  89. 

Justice  Story  closes  his  review  of  the  an- 
thorities  upon  this  defect  in  a  bill,  with  the  fol- 
lowing remark:  "The  conclusion  to  which  a 
close  survey  of  all  the  authorities  will  conduct 
us,  seems  to  be,  that  there  is  not  any  positive, 
inflexible  rule  as  to  what,  in  the  sense  of  a 
court  of  equity,  constitutes  multifariousness, 
which  is  fatal  to  a  suit  on  demurrer."  To  bring 
the  present  case  to  the  standard  of  the  princi- 
ples above  stated,  the  appellees  are  seeking  a 
subject  their  title  to  which  is  common  to  t^n> 
all,  founded  in  the  relation  they  bear  to  a  com- 
mon ancestor.  The  different  portions  or  shares 
into  which  the  subject  may  be  divisible  amongst 
themselves,  can  have  no  effect  upon  the  nature 
or  character  of  their  title  derived  as  above 
mentioned;  and  which  in  its  character  is  an 
unit,  and  cannot  be  objected  to  for  inconsist- 
ency or  diversity  of  any  kind.  They  seek  an 
account  and  the  recovery  of  a  subject  claimed 
by  their  common  title,  or  an  equivalent  for  that 
subject,  against  persons  charged  with  having, 
by  fraudulent  combination  withheld  and  divert- 
ed that  subject,  and  who  by  such  combinatioa 
and  diversion,  rendered  themselves  equally, 
jointly  and  severally  liable  therefor.  Upon  the 
face  of  this  statement  it  would  be  consistent 
neither  with  justice  nor  convenience,  nor  con- 
sistent with  the  practice,  to  turn  the  appellee* 
round  to  an  action  or  actions  at  law,  for  any 
aliquot  parts  of  each  upon  a  division  of  thia 
subject  claimed  under  their  common  title,  and 
which  aliquot  portions  would  have  to  be  ascer- 
tained by  an  account  which  would  not  depend 
upon  the  question  of  liability  of  the  defendants. 
The  like  principles  and  considerations  would  in 
every  case  of  equal  responsibility  in  several 
persons,  instead  of  condemning,  commend,  and 
in  a  court  of  equity  would  command,  wherever 
practicable,  a  common  proceeding  against  all  to 
whom  such  responsibility  extended. 

But  in  truth,  the  question  raised  upon  this 
point  on  the  demurrer,  *seems  to  have  [*201 
been  virtually,  if  not  directly,  concluded  by 
this  oourt  upon  this  very  record.  At  the  De- 
cember Term  1864,  of  this  court,  a  motion  was 
made  by  a  portion  of  the  appellees  to  dismiss 
this  appeal  upon  the  following  grounds:  in  th« 
decree  in  favor  of  the  distributees  in  Kentucky, 
the  court  having  designated  the  shares  of  the- 
whole  amount  recovered,  which  would  belong 
to  each  distributee,  and  the  District  Court  of 
Iowa  having  adopted  the  same  rate  of  distri- 
bution in  enforcing  th«  decree  of  the  Kentucky- 
court,  by  which  rate  it  appeared  that  none  of 
the  distributable  portions  amounted  to  the  sum 
of  $2,000;  those  distributees,  with  the  view,  no 
doubt,  of  hastening  the  termination  of  this  con- 
troversy, and  of  obtaining  immediately  the 
benefit  of  the  decree  in  their  favor,  moved  this 
court  for  dismission  of  this  cause,  upon  the 
ground  that  the  sum  in  controversy  between  the 
appellant  and  the  persons  submitting  that  mo- 
tion was  less  than  $2,000,  and  therefore  insuffi- 
cient to  give  this  oourt  jurisdiction.  The  Chief 
Justice,  in  the  opinion  denying  the  motion  to 
dismiss,  uses  this  language:  "The  whole 
amount  recovered  against  Shields  in  the  pro- 
ceeding  in  Iowa  exceeds  $2,000,  but  the  sum  al- 
lotted to  each  representative  who  joined  in  the 
bill  was  less:  and  the  motion  is  made  to  dis- 
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miss,  upon  the  ground  that  the  sum  due  to 
each  complainant  is  severally  and  specifically 
decreed  to  him;  and  that  the  amount  thus  de- 
creed is  the  sum  in  controversy  between  each 
representative  and  the  appellant,  and  not  the 
whole  amount  for  which  he  has  been  held  lia- 
ble. But  the  court  think  the  matter  in  contro- 
versT  in  the  Kentucky  court  was  the  sum  due 
to  the  representatives  of  the  deceased  collect- 
ively, and  not  the  particular  sum  to  which  each 
was  entitled  when  the  amount  due  was  dis- 
tributed among  them  according  to  the  laws  of 
the  State.  They  all  claimed  under  one  and  the 
same  title.  They  had  a  common  and  undivided 
interest  in  the  claim;  and  it  was  perfectly  im- 
material to  the  appellant  how  it  was  divided 
among  thom.  He  had  no  controversy  with 
either  of  tliem  on  this  point;  and  if  there  was 
any  difficulty  as  to  the  proportions  in  which 
they  were  to  share,  the  dispute  was  among 
themselves,  and  not  with  him."  Vide  17  How. 
pp.  4,  6.  This  reasoning  appears  to  be  con- 
clusive against  the  defect  of  multifariousness 
imputed  to  the  claim  of  the  appellees  in  this 
case ;  and  we  deem  it  equally  so  with  respect  to 
defendants  sustaining  an  equal  responsibility 
deduciblc  from  one  and  the  same  source. 

The  rem.Tining  objection  arising  upon  the  de- 
murrer, which  we  deem  it  necessary  to  consid- 
er, is  that  urged  against  the  right  of  the  api)cl- 
leos  to  institute  proceedings  in  equity  in  the 
State  of  Iowa,  to  enforce  the  decree  rendered 
in  their  favor  by  the  court  in  Kentucky.  We 
can  perceive  no  force  in  the  effort  to  sustain 
sea-]  •this  objection  by  citation  of  the  7th 
amendment  of  the  Constitution  of  the  United 
States,  which  provides,  "that  in  suits  at  com- 
mon law  where  the  value  in  controversy  sliall 
exceed  $20,  the  right  of  trial  by  jury  shall  be 
preserved."  This  provision,  correctly  interpret- 
ed, cannot  be  made  to  embrace  the  established, 
exclusive  jurisdiction  of  courts  of  equity,  nor 
that  which  they  have  exercised  as  concurrent 
with  courts  of  law;  but  should  be  understood 
«8  limited  to  rights  and  remedies  peculiarly 
legal  in  their  nature;  and  auch  as  it  was  proper 
to  assert  in  courts  of  law,  and  by  the  appropri 
ate  modes  and  proceedings  of  courts  of  law. 

With  respect  to  the  character  and  effects  of 
decrees  in  chancery,  although  they  now  rank 
in  dignity  upon  an  equality  with  judgments  at 
law,  it  is  well  known  that  they  were  once  re- 
garded as  not  being  matters  of  record ;  and  that 
the  final  process  incident  to  judgments  at  law 
was  unknown  to  and  not  permitted  in  courts 
of  ecjuity;  that  where  such  process  has  been 
permitted  to  them,  it  has  been  the  re- 
sult of  statutory  enactments.  But  the 
extension  to  a  court  of  equity  of  the  power  to 
avail  itself  of  common  law  process,  cannot  be 
regarded  as  applying  any  abridgment  of  the 
original  constitutional  powers  or  practice  of  the 
former;  but  as  cumulative  and  ancillary,  or  as 
leaving  those  powers  and  that  practice  as  they 
formerly  existed,  except  as  they  should  have 
been  expressly  restricted.  Amongst  the  origi- 
nal and  undoubted  powers  of  a  court  of  equity 
is  that  of  entertainmg  a  bill  filed  for  enforcing 
and  carrying  into  effect  a  decree  of  the  same,  or 
of  a  different  court,  as  the  exigencies  of  the 
ease,  or  the  interests  of  the  parties  may  require.  I 
Vide  Story's  £q.  Fl.  sees.  429,  430,  431,  upon 
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the  authority  of  Mitford,  Eq.  PI.  05,  and  of 
Cooper's  Eq.  PI.  pp.  98,  99. 

In  the  present  case  the  appellees  were,  by  the 
residence  of  the  appellant  in  a  different  state, 
cut  off  from  the  benefit  of  final  jroccss  upon 
the  decree  of  the  State  Court,  which  process 
would  not  run  beyond  tlie  territorial  jurisdic- 
tion of  the  State.  They  were  left,  theroiorc. 
to  the  alternative  of  instituting  either  an  action 
or  actions  at  law  upon  the  decree  in  their  favor, 
or  of  filing  a  bill  for  enforcing  and  carrving  in- 
to effect  that  decree.  Upon  the  former  mode  of 
proceeding,  they  would  have  been  compelled  1 1 
encounter  circuity,  and  most  probablv  th' 
technical  exceptions  urged  in  argument*  hcr<r 
founded  upon  the  nature  of  the  decree  with  rr- 
spect  to  its  unity  or  divisibility.  The  appcl 
lees  have  elected,  as  the  remedy  most  Ijcnelicial 
for  them,  and  as  we  think  they  bad  the  right 
to  do,  the  proceeding  bill  in  equity,  to  carry 
into  execution  the  &cree  of  the  State  Court 
We  can  perceive  no  just  exception  to  the  juris- 
diction of  the  District  Court  of  Iowa  in  enter 
taining  the  bill  of  the  appellants,  *nor  ['SBS 
to  the  measure  of  relief  decreed,  nor  with  re 
spect  to  the  party  against  whom  that  relief 
has  been  granted. 

We  therefore  order  that  the  decree  of  tin- 
District  Court  of  Iowa  be  affirmed. 


•JOHN  DEX,  ex  dem.,  James  B.  Murray,  ("asa 
and  John  C.  Kayser,  Plffs., 

V. 

THE  HOBOKEN  LA\D  AND  IMPUOVEMEN  i' 
COMPANY. 

(See  S.  C.  18  How.  272-280.) 

Warrant  from  treasury  against  delinquent  col- 
lector, is  "due  process  of  law"  and  not  uncon- 
stitutional— adjustment  of  accounts  of  ofKcer, 
not  a  judicial  controversy — warrant,  evidence 
of  facts  and  authority — not  invalid  by 
Constitution,  because  issued  without  oath — 
levy  on  lands,  prima  facie  evidence  of  want 
of  goods. 

A  distress  warrant  Issued  by  the  Solicitor  of  tin* 
Treasury  under  the  Act  of  Mn.v  1.'..  18:10,  aaalnst  a 
dellniiuent  collfciur.  Is  not  In  conflict  with  the  Coo- 
stllutiou.  but  Ib  "due  procesn  ot  Inw.'* 

The  adjiistnient  of  the  balnnres  dne  from  ar- 
couDtlng  officers.  Is  not  necessarily  a  Judicial  con- 
troversy. 

■j  There  Is  a  distinction  lietween  claims  of  Borem 
ment  for  their  taxes  and  all  others,  which  may  Ix 
carried  out  by  summary  methods  of  proceedlnR. 
;;  When  the  Act  of  1820  enacts  that  after  levy  of 
(he  distress  warrant  has  beKun,  the  collector  may 
brlnjt  before  the  District  Court  the  question  wbetlier 
be  Is  Indebted  as  recited  In  the  warrant,  and 
Klve  security  and  avert  the  proceedlofES.  It  sim- 
ply waives  a  privilege  which  belongs  to  the  gorem- 
ment :  by  grantlne  It,  notblni;  which  may  not  be 
the  subject  of  Judicial  cognizance  Is  bronent  before 
the    court. 

>.~Tlie  action  of  the  executive  power  In  Issuing  the 
warrant,  pursuant  to  the  Act  of  1820,  Is  conclusire 
evidence  of  the  facta  recited  In  It,  and  of  the  au- 
,tborlty  to  make  a  levy. 

u  The  warrant  was  not  Invalid  because  It  was  Is- 
sned  without  oath  or  afflrmatlon,  and  so  forbidden 
by  the  4tb  article  of  the  Amendments  to  the  Cod> 
jtltutlon, 

\  The  return  of  the  marshal  that  be  had  levied  oo 
nnds  by  virtue  of  the  warrant.  Is  prima  fade  evi- 
dence that  there  were  no  goods  and  chattels  to  ter^ 
on. 

Argued  Jan.  30  and  31,- and  Feb.  1  and  4,  I8SC 
Decided  Feb.  19.  ISSn. 
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ON  A  certificate  of  division  in  opinion  between 
tlie  Judges  of  tlie  Circuit    Court    of    the 
United  States  for  tlie  District  of  New  Jersey. 

The  case  is  stated  hy  the  court. 

Messrs.  Edsar  S.  Van  Winkle,  George  Wood 
and  J.  D.  Miller,  for  the  plaintiff: 

The  warrant  of  distress  issued  by  the  Solicit- 
or of  the  Treasury  was  not  sutBcient,  under  the 
(.'onstitution  of  the  United  States,  to  transfer 
tlic  title  to  the  premises  in  question,  as  against 
the  lessors  of  the  plaintiff.  The  laws  under 
which  it  was  issued  are  unconstitutional.  This 
Miniuiary  proceeding  was,  in  substance  and  ef- 
fect, a  judicial  proceeding,  and  could  only  be 
taken  and  carried  out  under  the  judicial  power. 

The  Constitution  of  the  United  States,  art.  3, 
decs.  1  and  2,  Federalist  No.  80,  etc.,  Hoke  v. 
Henderson,  4  Dev.  1;  £x  parte  Randolph,  2 
Brock.  447;  Sobinson  t.  Campbell,  3  Wheat. 
212;  U.  S.  r.  Nourse,  9  Pet.  8;  Bank  of  the 
State  y.  Cooper,  2  Yerg.  609;  Kilburn  v.  Wood- 
worth,  6  Johns.  37 ;  Art.  7,  Amend,  to  the  Const. 

This  process  deprives  of  liberty  and  prop- 
erty, contrary  to  the  6th  article  of  Amend- 
ments to  the  Constitution. 

Co.  Ut.  2  Inst.  47  Magna  Charta,  Ch'y,  29 
and  8;  2  Kent's  Com.  6th  ed.  13;  Sto.  Const, 
sec.  1783;  Sullivan's  Lectures,  C.  30,  40;  Tay- 
lor V.  Porter,  4  Uill,  146;  Fletcher  v.  Peck,  6 
Or.  138;  Bank  of  Columbia  v.  Okely,  4  Wheat. 
236;  Van  Zant  v.  Waddel,  2  Yerg.  260;  Jones 
V.  Perry,  10  Yerg.  59;  Lane  v.  Dorraan,  3  Scam. 
238;  White  v.  White,  5  Barb.  481;  Holden  v. 
James,  II  Mass.  404. 

If  the  warrant  of  distress  be  constitutional, 
the  statute  authorizing  it  must  be  regularly 
pursued,  and  should  appear  to  be  so  on  the  face 
of  the  proceedings. 

U.  S.  V.  Nourse,  6  Pet.  470;  0  Pet.  8;  Smith 
V.  Hileman,  1  Scam.  323;  Thatcher  ▼.  Powell, 
«  Wheat.  119. 

Messrs.  A.  0.  Zabrislde,  J.  P.  Bradley  and 
S.  H.  Gillett,  for  the  defendants: 

This  is  a  mere  proceeding  upon  distress  and 
sale  to  raise  an  amount  alleged  to  be  due, 
without  any  adjudication  or  judicial  proceed- 
ing to  ascertain  or  settle  the  amount  due. 
There  are  none  of  the  usual  characteristics  of 
jndicial  proceeding.  It  is  not  a  "case"  or 
"controversy,"  within  the  meaning  of  the  Con- 
stitution. 

3  Bl.  Com.  3  and  6;  U.  S.  y.  Ferreira,  13 
How.  40;  U.  S.  r.  Nourse,  6  Pet.  470;  9  Pet.  8. 

Distress  and  sale  for  taxes  has  never  been 
held  illegal,  but  has  been  sanctioned  by  the  uni- 
form action  of  the  courts. 

Parker  v.  Rule,  9  Cranch,  64;  Williams  v. 
Peyton,  4  Wheat.  77;  U.  8.  v.  Bullock,  cited  6 
Pet.  486;  U.  S.  v.  Nourse,  4  Cranch,  C.  C.  151; 
Union  Tow  Boat  Co.  v.  Bordelon,  7  La.  Ann.  192. 

When  a  statute  introduces  a  new  remedy  or 
a  new  mode  of  procedure,  then  to  obtain  the 
benefit  of  that  new  remedy  or  new  mode  of  pro- 
cedure, the  directions  of  the  statute  must  be 
pnrsned;  but  without  negative  words,  it  does 
not  supersede  any  remedy  or  mode  of  procedure 
before  existing.  But  when  the  statute  is 
declaratory  of  the  common  law,  then  affirm- 
ative words,  though  positive,  are  not  impera- 
tive or  compulsive. 

Rox  v.  WoolsUnton,  1  Bott.  Littl.  Cas.  616; 
Bex  y.  Lester,  7  B.  &  C.  12;  Rex  y.  Loxdale, 
IS  L.  ed. 


I  Burr.  447;  Pond  v.  Negus,  3  Mass.  230;  Jack- 
son V.  Young,  1  Cow.  1.11;  Pwple  v.  Allen,  d 
Wend.  486;  People  v.  Peck,  11  Wend.  004; 
Marchant  v.  I.4ingworthy,  6  Hill,  646;  People  v. 
Holley,  12  Wend.  481;  U.  S.  Bank  v.  Dand- 
ridge,  12  Wheat.  64;  In  re  Mohawk  &  Hudson 
R.  R.  Co.  10  Wend.  136;  People  v.  Cook,  14 
Barb.  200;  Morril  v.  Gardner,  Spencer,  N.  J. 
673;  Wilson  v.  Troup,  2  Cow.  196. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  on  a  certificate  of 
division  of  opinion  of  the  judges  of  the  Circuit 
Court  of  the  United  States  for  the  District  of 
New  Jersey.  It  is  an  action  of  ejectment,  in 
which  both  parties  claim  title  under  Samuel 
Swartwout — the  plaintiffs,  under  the  levy  of 
an  execution  on  the  10th  day  of  April,  1839,  and 
the  defendants,  under  a  sale  made  by  the  Mar- 
shal of  the  United  States  for  the  District  of 
New  Jersey,  on  the  1st  day  of  June,  1830 —  by 
virtue  of  what  is  denominated  a  distress  war- 
rant, issued  by  the  Solicitor  of  the  Treasury 
under  the  Act  of  Congress  of  May  16,  1820, 
entitled  "An  Act  providing  for  the  better 
organization  of  the  Treasury  Department." 
This  Act  having  provided,  by  its  first  section, 
that  a  lien  for  the  amooat  due  should  exist  on 
the  lands  of  the  debtor  from  the  time  of  the 
levy  and  record  thereof  in  the  office  of  the  Dis- 
trict Court  of  the  United  States  for  the  proper 
district,  and  the  date  of  that  levy  in  this  case 
being  prior  to  the  date  of  the  judgment  under 
whidi  the  plaintiffs'  title  was  madte,  the  ques- 
tion occurred  in  the  Circuit  Court,  "whether  the 
said  warrant  of  distress  in  the  special  verdict 
mentioned,  and  the  proceedings  thereon  and  an- 
terior thereto,  under  which  the  defendants 
claim  title,  are  sufficient,  under  the  Constitu- 
tion of  the  United  States  and  the  law  of  the 
land,  to  pass  and  transfer  the  title  and  estate 
of  the  said  Swartwout  in  and  to  the  premises 
in  question,  as  against  the  lessors  of  the  plain- 
tiff." Upon  this  question,  the  judges  being  of 
opposite  opinions,  it  was  certified  to  this  court, 
and  has  been  argvied  by  counsel. 

*No  objection  has  been  taken  to  the  [*a7& 
warrant  on  account  of  any  defect  or  irregular- 
ity in  the  proceedings  which  preceded  its  issue. 
It  is  not  denied  that  they  were  in  conformity 
with  the  requirements  of  the  Act  of  Congress. 
The  special  verdict  finds  that  Swartwout  was 
Collector  of  the  Customs  for  the  port  of  New 
York  for  eight  years  before  the  29lh  of  March, 
1838;  that,  on  the  10th  of  November,  1838,  his 
account,  as  such  Collector,  vas  audited  by  the 
first  Auditor,  and  certified  by  the  first  Comp- 
troller of  the  Treasury;  and  for  the  balance 
thus  found,  amounting  to  the  sum  of  $1,374,- 
119.66,  the  warrant  in  question  was  issued  by 
the  Solicitor  of  the  Treasury.  Its  validity  is 
denied  by  the  plaintiffs,  upon  the  ground  that 
so  much  of  the  Act  of  Congress  as  authorized 
it  is  in  conflict  with  the  Constitution  of  the 
United  States. 

In  support  of  this  position,  the  plaintiff  re- 
lies on  that  part  of  the  first  section  of  the  third 
article  of  the  Constitution  which  requires  the 
judicial  power  of  the  United  States  to  be  vest- 
ed in  one  supreme  court  and  in  such  inferior 
ooorts  ••  Congress  may,   from    time  to  time, 
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ordain  and  establish;  the  judges  whereof  shall 
hold  their  offices  during  goml  behavior,  and 
shall,  at  stated  times,  receive  for  their  services 
a  compensation,  which  shall  not  be  diminished 
during  their  continuance  in  office.  Also,  on  the 
second  section  of  the  same  article,  which  de- 
clares that  the  judicial  power  shall  extend  to 
controversies  to  which  the  United  States  shall 
be  a  party. 

It  must  be  admitted  that,  if  the  auditing  of 
this  account,  and  the  ascertainment  of  its  bal- 
ance, and  the  issuing  of  this  process,  was  an 
exercise  of  the  judicial  power  of  the  United 
States,  the  proceeding  was  void;  for  the  officers 
who  performed  these  acts  could  exercise  no 
part  of  that  judicial  power.  They  neither  con- 
stituted a  court  of  the  United  States,  nor  were 
they,  or  either  of  them,  so  connected  with  any 
such  court  as  to  perform  even  any  of  the  min- 
isterial duties  which  arise  out  of  judicial  pro- 
ceedings. 

The  question,  whether  these  acts  were  an  ex- 
ercise of  the  judicial  power  .of  the  United 
States,  can  best  be  considered  under  another 
inquiry,  raised  by  the  further  objection  of  the 
plaintiff,  that  the  effect  of  the  proceedings 
authorized  by  the  Act  in  question  is  to  deprive 
the  party,  against  whom  tne  warrant  issues,  of 
his  liberty  and  property  "without  due  process 
of  law;"  and  therefore,  is  in  conflict  with  the 
fifth  article  of  the  Amendments  of  the  Consti- 
tution. 

Taking  these  two  objections  together,  they 
raise  the  questions,  whether,  under  the  Consti- 
tution of  the  United  States,  a  Collector  of  the 
Customs,  from  whom  a  balance  of  account  has 
been  found  to  be  due  by  accounting  officers  of 
the  Treasury,  designated  for  that  purpose  by 
law,  can  be  depriv^  of  his  liberty  or  property, 
376*]  'in  order  to  enforce  payment  of  that 
tialance,  without  the  exercise  of  the  judicial 
power  of  the  United  States,  and  yet  by  due 
process  of  law,  within  the  meaning  of  those 
terms  in  the  Constitution;  and  if  so,  then, 
second,  whether  the  warrant  in  question  was 
such  due  process  of  law. 

The  words  "due  process  of  law,"  were  un- 
doubtedly intended  to  convey  the  same  mean- 
ing as  the  words  "by  the  law  of  the  land,"  in 
Magna  Charta.  Lord  Coke,  in  his  commentary 
on  those  words  (2  Inst.  60),  says,  they  mean 
due  process  of  law.  The  constitutions  which 
had  been  adopted  by  the  several  States  before 
the  formation  of  the  federal  Constitution,  fol- 
lowing the  language  of  the  Great  Charter  more 
closely,  generally  contained  the  words,  "but  by 
the  judgment  of  his  peers,  or  the  law  of  the 
land."  The  Ordinance  of  Congress  of  July  13, 
1787,  for  the  government  of  the  territory  of  the 
United  States  northwest  of  the  River  Ohio, 
used  the  words. 

The  Constitution  of  the  United  States,  as 
adopted,  contained  the  provision,  that  "the  trial 
of  all  crimes,  except  in  cases  of  impeachment, 
shall  be  by  jury."  When  the  fifth  article  of 
amendment  containing  the  words  now  in  ques- 
tion was  made,  the  trial  by  jury  in  criminal 
cases  had  thus  already  been  provided  for.  By 
the  sixth  and  seventh  articles  of  amendment, 
further  special  provisions  were  separately  made 
for  that  mode  of  trial  in  civil  and  criminal 
eases.  To  have  followed,  aa  in  the  state  consti- 
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tutions,  and  in  the  Ordinance  of  1787,  the  words 
of  Magna  Charta,  and  declared  that  no  person 
shall  be  deprived  of  his  life,  liberty  or  property, 
but  by  the  judgment  of  his  peers  of  the  law 
of  the  land,  would  have  been  in  part  super- 
fluous and  inappropriate.  To  have  taken  the 
clause,  "law  of  the  land,"  without  its  im- 
mediate context,  might  possibly  have  given  rise 
to  doubts,  which  would  be  effectually  dispelled 
by  using  those  words  which  the  great  com- 
mentator on  Magna  Charta  had  declared  to  be 
the  true  meaning  of  the  phrase,  "law  of  the 
land,"  in  that  instrument,  and  which  were  un- 
doubtedly then  received  as  their  true  meaning. 
That  the  warrant  now  in  question  is  legal 
process,  is  not  denied.  It  was  issued  in  con- 
formity with  an  Act  of  Congress.  "But  is  it 
due  process  of  law!"  The  Constitution  con- 
tains no  description  of  those  processes  which 
it  was  intended  to  allow  or  forbid.  It  does  not 
even  declare  what  principles  are  to  be  applifd 
to  ascertain  whether  it  be  due  process.  It  is 
manifest  that  it  was  not  left  to  the  legislative 
power  to  enact  any  process  which  might  be  de- 
vised. The  article  is  a  restraint  on  the  legis- 
lative as  well  as  on  the  executive  and  judicial 
powers  of  the  government,  and  cannot  be  so 
construed  as  to  leave  Congress  free  to  make 
any  process  "due  process  of  law,"  by  its  mere 
will.  To  what  principles,  then,  are  we  to  re- 
sort to  ascertain  whether  this  process  ['2  7  7 
enacted  by  Congress,  is  due  process!  To  this 
the  answer  must  be  twofold.  We  must  ex- 
amine the  Constitution  itself,  to  see  whether 
this  process  be  in  conflict  with  any  of  its  pro- 
visions. If  not  found  to  be  so,  we  nrust  look  to 
those  settled  usages  and  modes  of  proceeding 
existing  in  the  common  and  statute  law  of 
England,  before  the  emigration  of  our  an- 
cestors, and  which  are  shown  not  to  have  been 
unsuited  to  their  civil  and  political  condition 
by  having  been  acted  on  by  them  after  the 
settlement  of  this  country.  We  apprehend 
there  has  been  no  period,  since  the  establish- 
ment of  the  English  monarchy,  when  there  has 
not  been,  by  the  law  of  the  land,  a  summary 
method  for  the  recovery  of  debts  due  to  the 
Crown,  and  especially  those  due  from  receivers 
of  the  revenues.  It  is  difficult,  at  this  day,  ti> 
trace  with  precision  all  the  proceedings  had 
for  these  purposes  in  the  earliest  ages  of  the 
common  law.  That  they  were  summary  and 
severe,  and  had  been  useid  for  purposes  of  op- 
pression, is  inferable  from  the  fact  that  one 
chapter  of  Magna  Charta  treats  of  their  re- 
straint. It  declares:  "We  or  our  bailiffs  shall 
not  seize  any  land  or  rent  for  any  debt  as  lon^ 
as  the  present  goods  and  chattels  of  the  debtor 
do  suffice  to  pay  the  debt,  and  the  debtor  him- 
self be  ready  to  satisfy  therefor.  Neither  shall 
the  pledges  of  the  debtor  be  distrained,  as  long 
as  the  principal  debtor  is  sufficient  for  the  pay- 
ment of  the  debt;  and  if  the  principal  debtor 
fail  In  payment  of  the  debt,  having  nothing 
wherewith  to  pay,  or  will  not  pay  where  he  is 
able,  the  pledges  shall  answer  for  the  debt. 
And  if  they  will,  they  shall  have  the  lands  and 
rents  of  the  debtor  until  they  be  satisfied  of 
the  debt  which  they  before  paid  for  him,  ex- 
cept that  the  principal  debtor  can  show  him- 
self to  be  acquitted  against  the  said  sureties." 
By    the    common  law,  the  body,  lands  and 
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goods  of  tbe  King's  debtor  were  liable  to  be 
levied  on  to  obtain  payment.  In  confurmity 
with  the  above  provision  of  Magna  Cliarta,  a 
coDditional  writ  was  framed,  commanding  tlie 
sheriff  to  inquire  of  tlie  goods  and  chattels  of 
the  debtor,  and  if  they  were  insufficient,  then 
to  extend  on  tbe  lands.  3  Co.  12  b;  Coin.  Dig. 
UcU.  G,  2;  2  Inst.  10.  But  it  is  said  that 
since  the  SUtute  33  H.  VIII.  ch.  39,  the  prac- 
tice has  been  to  issue  the  writ  in  an  absolute 
I'orm,  without  requiring  any  previous  inquisi- 
tion as  tn  the  goods.    (Gilbert's  £\ch.  127. 

To  authorize  a  writ  of  extent,  however,  the 
debt  must  be  matter  of  record  in  the  King's 
cxclioquer.  The  33  II.  VIII.  ch.  39,  sec.  50, 
made  all  specialty  debts  due  to  the  King,  of  the 
same  force  and  effect  as  debts  by  statute  staple, 
thus  giving  to  such  debts  the  eUTect  of  debts  of 
n^ord.  In  regard  to  debts  due  upon  simple 
contract,  other  than  those  due  from  collectors 
of  tlie  revenue  and  other  accountants  of 
tbe  Crown,  the  practice,  from  very  ancient 
378*]  'times,  has  been  to  issue  a  commission 
to  inquire  as  to  tlie  existence  of  tbe  debt. 

This  commission  being  returned,  the  debt 
found  was  thcn;by  evidenced  by  a  record,  and 
an  extent  could  issue  thereon.  No  notice  was 
ni|uireil  to  be  giveu  to  the  alleged  debtor  of  the 
vxfc-uliun  of  this  commission  (2Ti(Id's  Pr.  1047) 
tkuugli  it  scorns  that,  in  some  cases,  an  order 
lor  notice  ni!;;lit  be  obtained.  1  Vcs.  26:>.  For- 
kktIv.  no  wiliiesses  were  examined  by  the  com- 
inis.ion,  (Chitty's  Trerog.  207;  West,  22);  the 
allitlavit  prepared  to  obtain  an  order  for  an  im- 
iiii<<liate  extent  being  the  only  evidence  intro- 
titu-rd.  But  this  practice  has  been  recently 
•lianged.  II  Price,  20.  By  the  Statute  13 
Kliz.  ch.  4,  balances  due  from  receivers  of  tbe 
revenue  and  all  other  accountants  of  the  Crown 
were  placed  on  the  same  footing  as  debts 
arknnwiedged  to  be  due  by  statute  staple. 
TheiM!  balances  were  found  by  auditors,  the 
jitirticular  officers  acting  thereon  having  been, 
from  time  to  time,  varied,  by  legislation  and 
iisa{>e.  The  different  methods  of  accounting  in 
aiicii>nt  and  modern  times  are  described  in  Mr. 
Price's  Treatise  on  the  Law  and  Practice  of 
the  Excliequer,  cb.  9.  Such  balances,  when 
found,  were  certified  to  what  was  called  the 
l*ipe  OfBcc,  to  be  given  in  charge  to  the  sheriffs 
for  their  levy.     Price,  231. 

If  an  accountant  failed  to  render  his  ac- 
counts, a  process  was  issued,  termed  a  capias 
noiiiino  districtionis,  against  the  body,  goods 
ami  lands  of  the  accountant.  Price,  232,  102, 
note  ,1. 

This  brief  «ketch  of  the  mode*  of  proceeding 
to  ascertain  and  enforce  payment  of  balanoes 
line  from  recei\ers  of  tbe  revenue  in  England, 
is  RUificient  to  show  that  the  methods  of  ascer- 
taining the  existence  and  amount  of  such  debts, 
and  compelling  their  payment,  have  varied 
widely  from  the  usual  course  of  the  common 
law  on  other  subjects;  and  that,  as  respects 
■neh  debts  due  from  such  officers,  "the  law  of 
the  land"  authorized  the  employment  of  au- 
ditors, and  an  inquisition  without  notice,  and  a 
species  of  execution  bearing  a  very  close  re- 
sembhinee  to  what  is  termed  a  warrant  of  dis- 
tress in  the  Act  of  1820,  now  in  question. 

It  is  oertain  that  thia  diversity  ip  "tlie  law 
«f  the  land"  between  public  defaulters  and 
ordinary  debtor*  waa  understood  in  thia  ooim- 
1»  li.  «d. 


try,  and  entered  into  the  legislation  of  the 
colonies  and  provinces,  and  more  especially  of 
the  States,  after  the  Declaration  of  Independ- 
ence and  before  the  forniatiuii  of  the  Constitu- 
tion of  the  United  States.  Not  only  was  the 
proc<'$s  of  distress  in  nearly  or  quite  universal 
use  for  the  collection  of  ta.\cs,  but  what  was 
generally  termed  a  Ww>'<uit  of  distress,  running 
against  the  body,  goods  and  chattels  of  default- 
ing receivers  of  public  money,  was  issued  to 
some  public  oflieer,  to  whom  was  committed 
•the  power  to  ascertain  the  amount  of  [*37» 
the  default,  and  by  such  warrant  proceed  to 
collect  it.  Without  a  wearisome  repetition  of 
details,  it  will  bo  sulTirient  to  t;ivo  one  section 
from  the  Massachusetts  Act  of  1780:  "Tliat  if 
any  constable  or  collector,  to  whom  any  tax  or 
assessment  shall  be  committed  to  collect,  sliuli 
l)c  remiss  and  negligent  of  his  duty,  in  nut 
levying  and  paying  unto  the  treasurer  Axid  to.- 
cciver-geuural  such  sum  or  sums  of  nionoy  as 
he  shall  from  time  to  time  have  received,  and 
as  ouglit  by  him  to  have  boon  paiil  within  the 
respective  time  set  and  limited  by  the  asses- 
sors warrant,  pursuant  to  law,  the  treasurer 
and  receiver-general  is  hereby  emimwerod,  after 
the  expiration  of  the  time  so  set,  by  warrant 
under  his  hand  iind  seal,  directed  to  the  slicrill 
or  his  deputy,  to  cause  such  sum  and  sums  of 
money  to  be  levied  by  distress  and  sale  of  such 
deficiont  constable  or  collector's  estate,  real 
and  personal,  returning  the  overplus,  if  any 
there  be;  and  for  want  of  such  ostnte,  to  taka 
the  body  of  such  constable  or  collector,  and  im- 
prison him  until  he  shall  pay  the  same;  which 
warrant  the  sheriff  or  his  deputy  is  hereby  em- 
powered and  required  to  o.xecute  accordingly." 
Then  follows  another  provision,  that  if  the  de- 
ficient sum  shall  not  be  made  by  the  first  war 
rant,  another  shall  issue  against  the  town;  and 
if  its  proper  authorities  sbnil  fail  to  take  the 
prescribed  means  to  raise  uml  pay  the  same,  a 
like  warrant  of  distress  shall  go  against  the  es  - 
tates  and  bodies  of  the  assessors  of  such  town. 
lAvrt  of  Massachusetts,  Vol.  I.,  p.  208.  Provi- 
sions not  distinguishable  from  these  in  principle 
may  be  found  in  the  Acts  of  Connecticut,  Re- 
vision of  1784,  p.  108;  of  Pennsylvania,  1782, 
2  Laws  of  Penn.  13;  of  South  Carolina,  1788, 
S  Stats,  of  S.  C.  55,  New  York,  1788,  1  Jones  *. 
Varick's  Laws,  34;  see,  also,  1  Henning's  Stats. 
of  Virginia,  310,  343;  12  lb.  502;  Laws  of  Ver- 
mont (1707,  1800)  340.  Since  the  formation  of 
the  Constitution  of  the  United  States,  other 
States  have  passed  similar  laws.  See  7  La 
Ann.  192.  Congress,  from  an  early  period,  and 
in  repeated  instances,  has  le;!:islated  in  a  simi- 
lar manner.  By  the  fifteenth  section  of  the 
"Act  to  lay  and  collect  a  direct  tax  within  thf 
United  States,"  of  July  14,  1798,  the  supervisor 
of  each  district  was  authorized  and  required  to 
issue  a  warrant  of  distress  against  any  delin- 
quent collector  and  his  sureties,  to  be  levied  up- 
on the  goods  and  chattels,  and  for  want  thereof 
upon  the  body  of  such  collector;  and  failing  of 
satisfaction  therebv,  upon  the  goods  and  chat- 
tels of  the  sureties.  1  Stat,  at  L.  G02.  And 
again,  in  1813,  3  Stat,  at  L.  33,  sec.  28,  and 
1815,  3  Stat,  at  L.  177,  sec.  33,  the  Comptrol- 
ler of  the  Treasury  was  empowered  to  issue  a 
similar  warrant  against  collectors  of  the  cus- 
toms and  their  sureties.  This  legislative  con- 
struction of  the  Constitution,  commencing  so 
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280*]  early  in  the  government,  •when  the  first 
occasion  for  this  manner  of  proceeding  arose, 
continued  throughout  its  existence  and  re- 
peatedly acted  on  by  the  judiciary  and  the 
executive,  is  entitled  to  no  inconsiderable 
weight  upon  the  question  whether  the  proceed- 
ing adopted  by  it  was  "due  process  of  law." 

Prigg  V.  Pennsylvania,  16  Pet.  621;  U.  S.  v. 
Noursw,  9  Pet.  8;  Randolph's  case,  2  Brock. 
447;  U.  S.  V.  Nourse,  4  Cranch,  C.  C.  151;  U. 
S.  V.  Bullock,  cited  6  Pet.  485,  note. 

Tested  by  the  common  and  statute  law  of 
England  prior  to  the  emigration  of  our  an- 
cestors, and  by  the  laws  of  many  of  the  States 
at  the  time  of  the  adoption  of  this  amendment, 
the  proceedings  authorized  by  the  Act  of  1820 
cannot  be  denied  to  be  due  process  of  law,  when 
applied  to  the  ascertainment  and  recovery  of 
balances  due  to  the  Government  from  a  Col- 
lector of  Customs,  unless  there  exists  in  the 
Constitution  some  other  provision  which  re- 
strains Congress  from  authorizing  such  proceed- 
ings. For,  though  "due  process  of  law"  gen- 
erally implies  and  includes  actor,  reus,  judex, 
regular  allegations,  opportunity  to  answer,  and 
a  trial  according  to  some  settled  course  of  ju- 
dicial proceedings,  2  Inst.  47,  50;  Hoke  v.  Hen- 
derson, 4  Dev.  N.  C.  15;  Taylor  v.  Porter,  4 
Hill.  140;  Van  Zandt  v.  Waddel,  2  Yergcr,  260, 
609;  State  Bank  v.  Cooper,  Ibid.  699;  Jones' 
Heirs  v.  Perry,  1  Yerg.  69;  Greene  v.  Briggs, 
1  Curtis,  yet,  this  is  not  universally  true. 
There  may  be,  and  we  have  seen  that  there  are 
cases,  under  the  law  of  England  after  Magna 
Charta,  and  as  it  was  brought  to  this  country 
and  acted  on  here,  in  which  process,  in  its  na- 
ture final,  issues  against  the  body,  lands  and 
goods  of  certain  public  debtors  without  any 
such  trial;  and  this  brings  us  to  the  question, 
whether  those  provisions  of  the  Constitution 
which  relate  to  the  judicial  power  are  in- 
compatible  with  those  proceedings. 

That  the  auditing  of  the  accounts  of  a  re- 
ceiver of  public  moneys  may  be,  in  an  enlarged 
sense,  a  judicial  act,  must  be  admitted.  So 
are  all  those  administrative  duties  the  perform- 
ance of  which  involves  an  inquiry  into  the 
existence  of  facts  and  the  application  to  them 
of  rules  of  law.  In  this  sense  the  Act  of  the 
President  in  calling  out  the  militia  under  the 
Act  of  1705,  12  Wheat.  19,  or  of  a  commissioner 
who  makes  a  certificate  for  the  extradition  of  a 
eriminal,  under  a  treaty,  is  judicial.  But  it  is 
not  sufficient,  to  bring  such  matters  under  the 
judicial  power,  that  they  involve  the  exercise 
of  judgment  upon  law  and  fact.  United  States 
'  V.  Ferreira,  13  How.  40.  It  is  necessary  to  go 
further,  and  show  not  only  that  the  adjustment 
of  the  balances  due  from  accounting  officers 
may  be,  but  from  their  nature  must  be,  con- 
troversies to  which  the  United  States  is  a  par- 
tv,  within  the  meaning  of  the  2d  section  of  the 
isf]  3d  article  of  the  •Constitution.  We  do 
not  doubt  the  power  of  Congress  to  provide  by 
law  that  such  a  question  shall  form  the  sub- 
ject matter  of  a  suit  in  which  the  judicial  pow- 
er can  be  exerted.  The  Act  of  1820  makes  such 
•  provision  for  reviewing  the  decision  of  the 
■  .■counting  officers  of  the  Treasury.  But,  un- 
til reviewed,  it  is  final  and  binding;  and  the 
question  is,  whether  its  subject  matter  is  neces- 
■arily,  and  without  regard  to  the  consent  of 
Congress,  a  judicial  controversy.  And  we  are  of 
opinion  it  h  not. 

srs 


Among  the  legislative  powers  of  Congress 
are  the  powers  "to  lay  and  collect  taxes;  du- 
ties, imposts,  and  excises;  to  pay  the  debts, 
and  provide  for  the  common  defense  and  wel- 
fareof  the  United  States;  to  raise  and  support 
armies;  to  provide  and  maintain  a  navy,  and  to 
make  all  laws  which  may  be  neces.'*ary  and 
proper  for  carrying  into  execution  those  pow- 
ers." What  officers  should  be  iippointed  to 
collect  the  revenue  thus  authorized  to  be  raised, 
and  to  disburse  it  in  payment  of  the  debts  of 
the  United  States;  what  duties  should  be  re- 
quired of  them;  when,  and  how,  and  to  whom 
they  should  account,  and  what  security  tlioy 
should  furnish,  and  to  what  remedies  tliey 
should  be  subjected  to  enforce  the  pro|(er  dis- 
charge of  their  duties.  Congress  was  to  deter- 
mine. In  the  exercise  of  their  powers,  they 
have  required  collectors  of  customs  to  be  ap- 
pointed; made  it  incumbent  on  them  to  ac- 
count, from  time  to  time,  with  certain  ofticcrs 
of  the  Treasury  Department,  and  to  furnish 
sureties  by  bond,  for  the  payment  of  all  bal- 
ances of  the  public  money  which  may  become 
due  from  them.  And  by  the  Act  of  1820,  now 
in  question,  they  have  undertaken  to  provide 
summary  moans  to  compel  these  officers — ^and 
in  case  of  their  default,  their  sureties — to  pay 
such  balances  of  the  public  money  as  may  be  in 
their  hands. 

The  power  to  collect  and  disburse  revenue, 
and  to  make  all  laws  that  shall  be  necessary 
and  proper  for  carrying  that  power  into  effect, 
includes  all  known  and  appropriate  means  of 
effectually  collecting  and  disbursing  that  rev- 
enue, unless  some  such  means  should  be  for- 
bidden in  some  other  part  of  the  Constitution. 
The  power  has  not  b««n  exhausted  by  the  re- 
ceipt of  the  money  by  the  Collector.  Its  pur- 
pose is  to  raise  money  and  use  it  in  payment 
of  the  debts  of  the  government:  and  whoever 
may  have  possession  of  the  public  money,  until 
it  is  actually  disbursed,  the  power  to  use  those 
known  and  appropriate  means  to  secure  its  due 
application  continues. 

As  we  have  already  shown,  the  means  pro- 
vided by  the  Act  of  1820  do  not  differ  in  prin- 
ciple from  those  employed  in  England  from 
remote  antiquity — and  in  many  of  the  States, 
so  far  as  we  know,  without  objection — for 
this  purpose,  at  the  time  the  Constitution 
•was  formed.  It  may  be  added,  that  [•28S 
probably  there  are  few  governments  which  do 
or  can  permit  their  claims  for  public  taxes, 
either  on  the  citizen  or  the  officer  employed  for 
their  collection  or  disbursement,  to  become  sub- 
jects of  judicial  controversy,  according  to  the 
course  of  the  law  of  the  land.  Imperative  ne- 
cessity has  forced  a  distinction  between  such 
claims  and  all  others,  which  has  sometimes 
been  carried  out  by  summary  methods  of  pro- 
ceeding, and  sometimes  by  systems  of  fines  and 
penalties;  but  always  in  some  way  observed 
and  yielded  to. 

It  is  true  that  in  England  all  these  proceed- 
ings were  had  in  what  is  denominated  the 
Court  of  Exchequer,  in  which  Lord  Coke  says, 
4  Inst.  115,  the  barons  are  the  sovereign  audit- 
ors of  the  kingdom.  But  the  barons  exercise  in 
person  no  judicial  power  in  auditing  accounts, 
and  it  is  necessary  to  remember  that  the  ex- 
chequer includes  two  distinct  organizations,  one 
of  which  has  charge  of  the  revenues  of  the 
Crown,  and  the  other  has  long  been  in  fact,. 
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and  now  ia,  for  all  purposes,  one  of  the  judicial 
■xHirts  of  the  kingdom,  whose  proceedings  are 
iDd  have  beenr  as  distinct  in  most  respects, 
from  those  of  the  revenue  side  of  the  exchequer, 
IS  the  proceedings  of  the  Circuit  Court  of  this 
district  are  from  those  of  the  Treasury;  and  it 
aould.  be  an  unwarrantable  assumption  to  con- 
clude that,  because  the  accounts  of  receivers  of 
revenue  were  settled  in  what  was  denominated 
tlic  Court  of  Exchequer,  they  were  judicial  con- 
troversies between  the  King  and  his  subjects, 
according  to  the  ordinary  course  of  the  com- 
mon law  or  equity.  The  fact,  as  we  have  al- 
ready seen,  was  otherwise. 

It  was  strongly  urged  by  the  plaintiffs  coun- 
sel, that  though  the  government  might  have 
the  rightful  power  to  provide  a  summary  rem- 
edy for  the  recovery  of  its  public  dues,  aside 
from  any  exercise  of  the  judicial  power,  yet 
it  had  not  done  so  in  this  instance.  That 
it  had  enabled  the  debtor  to  apply  to  the 
judicial  power,  and  having  thus  brought  the 
subject  matter  under  its  cognizance,  it  was  not 
for  the  government  to  say  that  the  subject 
matter  was  not  within  the  judicial  power. 
That  if  it  were  not  in  its  nature  a  judicial  con- 
troversy. Congress  could  not  make  it  such, 
nor  give  jurisdiction  over  it  to  the  district 
courts.  In  short,  the  argument  is,  that  if  this 
were  not,  in  its  nature,  a  judicial  controversy. 
Congress  could  not  have  conferred  on  the  Dis- 
trict Court  power  to  determine  it  upon  a  bill 
filed  by  the  Collector.  If  it  be  such  a  con- 
troversy, then  it  is  subject  to  the  judicial  pow- 
er alone;  and  the  fact  that  Congress  has  en- 
abled the  District  Court  to  pass  upon  it,  is  con- 
clusive evidence  that  it  is  a  judicial  contro- 
versy. 

We  cannot  admit  the  correctness  of  the  last 
S8S*]  position.  If  we  'were  of  opinion  that 
this  subject  matter  cannot  be  the  subject  of  a 
judicial  controversy,  and  that  consequently  it 
cannot  be  made  a  subject  of  judicial  cognizance, 
the  consequence  would  be,  that  the  attempt  to 
bring  it  under  the  jurisdiction  of  a  court  of  the 
United  States  would  be  ineffectual.  But  tne 
previous  proceedings  of  the  Executive  Depart- 
ment would  not  necessarily  be  affected  thereby. 
They  might  be  final,  instead  of  being  subject  to 
judicial  review. 

But  the  argument  leaves  out  of  view  an  es- 
sential element  in  the  case,  and  also  assumes 
something  which  cannot  be  admitted. 

It  assumes  that  the  entire  subject  matter  is 
or  is  not,  in  every  mode  of  presentation,  a  judi- 
cial controversy,  essentially  and  in  its  own 
nature,  aside  from  the  will  of  Congress  to  per- 
nit  it  to  be  so;  and  it  leaves  out  of  view  the 
fact  that  the  United  States  is  a  party. 

It  is  necessary  to  take  into  view  some  set- 
tled rules. 

Though,  generally,  both  public  and  private 
wrongs  are  redressed  through  judicial  action, 
there  are  more  summary  extrajudicial  remedies 
for  both.  An  instance  of  extrajudicial  redress 
of  a  private  wrong  is,  the  recapture  of  goods 
by  their  lawful  owner;  of  a  public  wron_g  by 
a  private  person,  is  the  abatement  of  a  public 
nuisance;  and  the  recovery  of  public  dues  by  a 
summary  process  of  distress,  issued  by  some 
public  officer  authorized  by  law,  is  an  instance 
of  redress  of  a  particular  kind  of  public  wrong, 
by  the  act  of  the  public  through  its  authorized 
l»  li.  ed. 


ajj^nts.  There  is,  however,  an  Important  dis- 
tinction between  these.  Though  a  private  per- 
son may  retake  his  property,  or  abate  a  nui- 
sance, he  is  directly  responsible  for  his  acta  to 
the  proper  judicial  tribunals.  His  authority  to 
do  these  acts  depends  not  merely  on  the  law, 
but  upon  the  existence  of  such  facts  as  are,  in 
point  of  law,  sufQcient  to  constitute  that  au- 
thority; and  he  may  be  required,  by  an  action 
at  law,  to  prove  those  facts;  but  a  public  agent, 
who  acts  pursuant  to  the  command  of  a  legal 
precept,  can  justify  his  act  by  the  production 
of  such  precept.  He  cannot  be  made  responsible 
in  a  judicial  tribunal  for  obeying  the  lawful 
command  of  the  government;  and  the  govern- 
ment itself,  which  gave  the  command,  cannot 
be  sued  without  its  own  consent. 

At  the  same  time  there  can  be  no  doubt  that 
the  mere  question,  whether  a  Collector  of  the 
Customs  is  indebted  to  the  United  States,  may 
be  one  of  judicial  cognizance.  It  is  competent 
for  the  United  States  to  sue  any  of  its  debtora 
in  a  court  of  law.  It  is  equally  clear  that  the 
United  States  may  consent  to  be  sued,  and  may 
yield  this  consent  upon  such  terms  and  under 
such  restrictions  as  it  may  think  just.  Though 
both  the  marshal  and  the  government  are  ex- 
empt from  suit,  for  anything  done  by 
*the  former  in  obedience  to  legal  pro-  [*284 
cess,  still  Congress  may  provide  by  law  that 
both,  or  either,  shall,  in  a  particular  class  of 
cases,  and  under  such  restrictions  as  they  may 
think  proper  to  impose,  come  into  a  court  of 
law  or  equity  and  abide  by  its  determination. 
The  United  States  may  thus  place  the  govern- 
ment upon  the  same  ground  which  is  occupied 
by  private  persons  who  proceed  to  take  extra- 
judicial remedies  for  their  wrongs,  and  they 
may  do  to  such  extent,  and  with  such  restric- 
tions, as  may  be  thought  fit. 

When,  therefore,  the  Act  of  1820  enacts,  that 
after  the  levy  of  the  distress  warrant  has  been 
b^fun  the  Collector  may  bring  before  a  district 
court  the  question,  whether  ne  is  indebted  aa 
recited  in  the  warrant,  it  simply  waives  a  privi- 
lege which  belongs  to  the  government,  and  con- 
sents to  make  the  legality  of  its  future  proceed- 
ings dependent  on  the  judgment  of  the  court; 
aa  we  have  already  stated  in  case  of  a  private 
person,  every  fact  upon  which  the  legality  of 
the  extrajudicial  remedy  depends  may  be  drawn 
in  question  by  a  suit  against  him.  The  United 
States  consents  that  this  fact  of  indebtedness 
may  be  drawn  in  question  by  a  suit  against 
them.  Though  they  might  have  withheld  their 
consent,  we  think  ttiat,  by  granting  it,  nothing 
which  may  not  be  a  subject  of  judicial  cogni- 
ance  is  brought  before  the  court. 

To  avoid  misconstruction  upon  ao  grave  a 
subject,  we  think  it  proper  to  state  that  we  do 
not  consider  Congress  can  either  withdraw  from 
judicial  cognizance' any  matter  which,  from  its 
nature,  is  the  subject  of  a  suit  at  the  common 
law,  or  in  equity,  or  admiralty;  nor,  on  the 
other  hand,  can  it  bring  under  the  judicial  pow- 
er, a  matter  which,  from  its  nature,  is  not  a 
subject  for  judicial  determination.  At  the  same 
time  there  are  matters,  involving  public  rights, 
which  may  be  presented  in  such  form  that  the 
judicial  power  is  capable  of  acting  on  them, 
and  which  are  susceptible  of  judicial  determina- 
tion, but  which  Congress  may  or  may  not  bring 
within   the   cognizance   of   the  courts   of  the 
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United  States,  as  it  may  deem  proper.  Equita- 
ble claims  to  land  by  the  inhabitants  of  ceded 
territories  form  a  striking  instance  of  such  a 
class  of  cases;  and  as  it  tfepends  upon  the  will 
of  Congress  whether  a  remedy  in  the  courts 
shall  be  allowed  at  all,  in  such  cases  they  may 
re;;ulate  it  and  prescribe  such  rules  of  detcrmi- 
nntion  as  they  may  think  just  and  needful. 
Thus  it  has  been  repeatedly  decided  in  this 
class  of  cases,  that  upon  their  trial,  the  acts 
of  executive  officers,  done  under  the  authority 
of  Congress,  M-ere  conclusive,  either  upon  par- 
ticular facts  involved  in  the  inquiry  or  upon 
the  whole  title. 

Foley  V.  Harrison,  15  How.  433;  Burgess  v. 
Cray,  16  How.  48. 

It  is  true,  also,  that  oven  in  a  suit  between 
ass*]  private  persons  to  'try  a  question  of 
private  right,  the  action  of  the  executive  power, 
upon  a  matter  committed  to  its  determination 
by  the  Constitution  and  laws,  is  conclusive. 

Luther  v.  Borden,  7  Uow.  1;  Doe  v.  Braden, 
IS  How.  635. 

To  apply  these  principles  to  the  case  before 
us,  we  Buy  that,  though  a  suit  may  be  brought 
against  the  niariihal  fur  seizing  property  under 
Kuch  a  warrant  of  distress,  and  lie  way  be  put 
to  show  his  justilicatiun;  yet  the  action  of  the 
executive  power  in  issuing  the  warrant,  pursu 
ant  to  the  Act  of  1820,  passed  under  the  powers 
to  collect  and  disburse  the  revenue  granted  by 
the  Constitution,  is  conclusive  evidriicc  of  the 
facts  recited  in  it,  and  of  the  authority  to 
make  the  levy;  that  though  no  suit  can  b« 
brought  against  the  United  States  without  the 
consent  of  Congress,  yet  Congress  may  consent 
to  liave  a  suit  brought,  to  try  the  question 
whether  the  Collector  be  indebtrd,  that  being  a 
subject  capable  of  judiciul  determination,  and 
may  empower  a  court  to  act  on  that  determina- 
tion, and  restrain  the  levy  of  the  warrant  of 
distress  within  the  limits  of  the  debt  judicially 
found  to  exist. 

It  was  further  urged  that,  by  thus  subjecting 
the  proceeding  to  the  determination  of  a  court, 
it  did  conclu.sively  appear  that  there  was  no 
such  neccs:iity  for  a  summary  remedy,  by  the 
action  of  the  executive  power,  as  was  esiicntial 
to  enable  Congress  to  authorize  this  mode  of 
proceeding. 

But  it  seems  to  us  that  the  just  inference 
from  the  entire  law  is,  that  there  was  such  a 
necessity  for  the  warrant  and  the  commence- 
ment of  ttie  levy,  but  not  for  its  completion,  if 
tlie  collector  should  interpose,  and  life  his  bill 
und  give  security.  The  provision  that  he  may 
tile  his  bill  and  give  security,  and  thus  arrest 
the  sumninry  proceedings,  only  proves  that 
Congress  thought  it  not  necessary  to  pursue 
them,  after  such  security  should  he  given,  un- 
til a  decision  should  be  made  by  the  court.  It 
lias  no  tendency  to  prove  they  were  not,  in  the 
judgment  of  Congress,  of  the  highest  necessity 
under  all  other  circumstances;  and  of  this  ne- 
cessity Congress  alone  is  the  judge. 

The  remaining  objection  to  this  warrant  is, 
that  it  was  issued  without  the  support  of  an 
oath  or  affirmation,  and  so  was  forbidden  by 
the  4th  article  of  the  Amendments  of  the  Con- 
stitution. But  this  article  has  no  reference  to 
civil  proceedings  for  the  recovery  of  debts,  of 
which  a  search  warrant  is  not  made  part.  The 
process,  in  this  case,  is  termed,  in  tne  Act  of 
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Congress,  a  warrant  of  distress.  The  name  be- 
stowed upon  it  cannot  affect  its  constitutional 
validity.  In  substance,  it  is  an.extent  author- 
izing a  levy  for  the  satisfaction  of  a  debt;  and 
as  no  other  authority  is  conferred,  to  make 
searches  or  seizures,  than  is  ordinarily  em- 
braced in  every  execution  issued  upon  a. 
'recognizance,  or  a  stipulation  in  the  ad-  ['S86 
miralty,  we  are  of  opinion  it  was  not  invalid 
for  this  cause. 

Some  objection  was  made  to  the  proceedings 
of  the  marshal  under  the  warrant,  oecause  he 
did  not  levy  on  certain  shares  of  corporate 
stock  behmging  to  Swartwout,  and  because  it 
does  not  appear,  by  the  return  of  the  warrant, 
that  he  had  not  goods  and  chattels  wherewith 
to  satisfy  the  exigency  of  the  warrant.  In  re- 
spect to  the  corporate  stocks,  thev  do  not  ap- 
p«ar  to  have  been  goods  or  chatteis,  subject  to 
such  levy  at  the  time  it  was  made;  and  the 
return  of  the  marshal,  that  he  had  levied  on 
the  lands  by  virtue  of  the  warrant,  is,  at  least, 
prima  facie  evidence  that  his  levy  was  not  ir- 
regular, by  reason  of  the  existence  of  goods  and 
chattels  of  the  collector  subject  to  his  process. 

The  third  question  is,  therefore,  to  be  an- 
swered in  the  affirmative. 

This  renders  the  other  questions  proposed  im- 
material, and  no  answer  need  be  returned  there- 
to. 

The  other  two  cases — John  Den,  ex-dem.,  ,Taa. 
B.  Murray,  et  al.,  ▼.  The  Hoboken  Land  and 
Improvement  Co.,  and  John  Den.  ex  dem.,  Wm. 
P.  Ralhbone,  et  al.,  v.  Rutsen  Suckley  et  al., 
are  disposed  of  by  this  opinion,  the  same  ques- 
tions having  been  certified  therein. 


WILUAM  D.  NUTT,  Ex'r  of  Alexander  Hun- 
ter, Deceased,  Plaintiff  in  Error, 

V. 

PHILIP  H.  MINOR. 

(See  S.  C.  18  How.  287-280.) 

Where  there  is  evidence  of  promise,  case  must 
go  to  the  jury. 

Where  tlie  case  depended  on  proof  of  a  promise, 

^d  ttiere  Is  evidence  from  wblcb  tlie  ]nnr  mtght 

Infer  a  promise,  it  Is  tlie  duty  of  the  Circuit  Court 


and  ttiere  Is  evidence  from  wblcb  tbe 
Infer  a  promise,  it  Is  tlie  dutj 
to  leave  tlie  fact  to  tbe  jury. 

Argued  Feb.  7,  1856.     Decided  Feb.  25,   18r>6. 

IN  ERROR  to  the  Circuit  Court  of  the* Unit- 
ed  States   for    the    District   of   Columbia, 
holden  in  and  for  the  County  of  Washinfl;ton. 

Messrs.  Joseph  H.  Bradley  and  H.  winter 
Davit,  for  the  plaintiff  in  error. 

This  cause  was  formerly  before  this  court. 

Nutt  v.  Minor,  14  How.  464. 

The  evidence  is  not  varied,  so  as  to  Changs 
the  relative  rights  of  the  parties.  Where  there 
is  an  entire  absence  of  any  evidence  from  which 
the  jury  would  be  legally  justified  in  findins 
any  fact  essential  to  the  case  of  either  plaintiff 
or  defendant,  it  is  proper  for  the  court  so  to 
instruct  them. 

Parks  v.  Ross,  11  How.  362. 

Mr.  A.  H.  Lawrence  and  Messrs.  Badger  and 
Carlisle,  for  the  defendant  in  error: 

The  court  will  not  disturb  a  verdict  so  well 
founded  in  equity  and  conscience. 

Jacobson  v.  LeGrange,  S  Johns.  IM. 

IS  How. 
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Mr.  Justice  Catron  delivered  tlie  opinion  of 
the  court: 

liOnor  sued  Nutt  as  executor  of  Alex.  Hunt- 
er, and  sought  to  recover  on  a  quantum  meruit 
for  services  rendered  as  clerk  for  Hunter  in 
the  Marshal's  office  for  fourteen  and  a  half 
years. 

The  defense  is,  that  Minor  entered  on  the 
service  under  a  special  agreement  'to  receive 
$400  a  T^ear. 

387*]  'The  bill  of  exceptions  states,  that  "on 
the  trial  of  this  cause,  the  plaintiff,  to  maintain 
the  issue  on  hU  part,  gave  evidence  tending  to 
prove  that  he  had  rendered  the  services  men- 
tioned in  the  declaration,  during  the  period 
therein  stated,  and  that  the  said  services  were 
faithful,  valuable,  and  unremitting,  during  all 
the  time  aforesaid;  and  he  further  gave  evi- 
dence by  Daniel  Minor,  a  competent  witness, 
that  the  engagement  under  which  the  plaintiff 
commenced  to  serve  as  such  clerk  as  aforesaid 
to  the  deceased  Hunter,  was  made  verbally  in 
the  presence  of  the  witness;  that  the  witness 
was  a  surety  in  the  official  bond  of  the  deceased 
as  Marshal  for  the  District  of  Columbia;  that 
plaintiff  is  the  brother  of  witness;  that  witness 
was  the  deputy-marshal  of  Alexandria  County 
from  1800  or  1807,  down  to  1826;  and  that  the 
plaintiff  was  very  familiar  with  the  duties  of 
clerk  in  the  Marshal's  oflice,  and  that  the  said 
l{unter  was  wholly  ignorant  of  the  duties  of 
said  ofiice;  that  the  witness  was  desirous  of 
having  plaintiff  employed  as  such  clerk  by  said 
Hunter,  and,  with  the  plaintiff,  went  to  the 
Marshal's  office  and  there  met  the  said  Hunter, 
and  in  said  office,  they  there  being  present, 
they  had  a  conversation  about  the  employment 
of  the  plaintiff  and  the  terms  thereof;  that  wit- 
ness told  the  said  Hunter  that  he  could  find  no- 
IxkIv  who  would  suit  the  place  better  than  the 
plaintiff;  that  Hunter  said  he  did  not  know 
anything  about  the  emoluments  of  the  office, 
or  the  value  of  the  plaintiffs  services,  but  he 
would  lie  willing  to  give  him  $250  per  an- 
num; that  witness  said  that  was  out  of  the 
question,  that  plaintiff  could  not  pay  his  board 
with  it;  the  witness  then  said  he  would  give 
$l.'i0,  if  Hunter  would  give  $250,  making  the 
nalary  $400  for  the  first  year;  that  said  Hun- 
ter said  he  was  willing  to  do  that;  that  plain- 
tiff was  dissatisfled;  that  witness,  then  and 
there  continuing  the  conversation,  in  the  pres- 
ence of  the  said  Hunter,  and  speaking  in  the 
«ame  tone  as  in  the  previous  part  of  the  con- 
versation, and  standing  near  to  the  said  Hunter 
as  before,  told  the  plaintiff  that  he  must  try 
and  get  along  with  the  $400  for  the  first  year, 
and  that  afterwards,  when  Hunter  should  as- 
certain the  value  of  the  services,  he  would  pay 
him  accordingly;  that  said  Hunter  made  no 
comment  on  the  last  statement;  that  said 
plaintiff  thereupon  acquiesced,  and  entered  up- 
on the  duties  of  said  clerkship.  And  further 
proved  by  another  witness,  that  during  the 
said  first  year,  the  plaintiff  complained  to  the 
witness  of  the  insufficiency  of  the  salary;  that 
witness  thereupon  saw  and  bad  a  conversation 
with  Hunter  on  the  subject;  that  he  could  not 
recollect  the  language  of  said  Hunter  but  it  was 
to  the  effect  that  if  he  gave  plaintiff  more  now 
he  would  waste  it;  and  other  remarks  which 
he  could  not  distinctly  repeat,  but  all  which 
388*]  left  the  clear  bnpression  on  the  'mind 
IS  li.  ed. 


of  the  witness  that  after  the  said  first  year  the 
plaintiff  was  to  be  better  compensated;  that 
the  witness  reported  the  conversation  to  the 
plaintifi'.  Another  witness.  Smith  Minor,  a 
brother  of  the  plaintiff,  deposed  that  the  wit- 
ness had  a  conversation  with  Hunter  in  the 
year  1843  or  1844,  in  which  he  told  Hunter  that 
the  plaintiff  had  not  been  to  see  witness  for 
ten  years;  plaintiff  had  given  as  a  reason  that 
he  could  not  get  enough  money  from  said 
Hunter  to  hire  a  horse  to  ride  to  the  country, 
where  witness  resided,  in  Fairfax  County,  Vir- 
ginia. That  said  Hunter  spoke  in  the  highest 
terms  of  the  plaintiff's  services,  and  of  his  in- 
tegrity and  industry:  said  that  he  owed  his 
fortune  to  the  plaintiff,  and  that  plaintiff  had 
made  him  from  $70  to  $100,000,  and  other  words 
to  this  effect;  and  said  that  he.  Hunter,  was 
keeping  all  he  could  back  from  the  plaintiff  for 
a  rainy  day,  and  to  support  him  in  his  old  age. 
And  further  proved  by  the  evidence  of  Chief 
Judge  Cranch,  of  Marshal  Wallach,  Marshal 
Hoover,  and  John  A.  Smith,  clerk,  and  others, 
that  the  plaintiff's  services  were  well  worth  the 
amount  claimed  (to  wit:  $800  per  annum),  and 
by  said  ex-MarshalWallachand  Morshal  IToov- 
er,  that  they  respectively  paid  plaintiff  $1,000 
per  annum  for  similar  services,  and  for  the  dis- 
charge of  the  same  duties  which  he  had  rend- 
ered and  discharged  in  the  time  of  their  said 
predecessor  Hunter.  And  further  pave  evidence 
tending  to  show  that  the  said  office  of  Mar- 
shal, during  the  time  the  said  Hunter  had  held 
the  same,  was  very  profitable,  and  that  said 
Hunter  had  amassed  a  considerable  fortune 
therefrom." 

An  account  was  also  given  in  evidence  by 
which  it  appeared  that  Elinor,  as  clerk,  had  for 
the  first  year  credited  payments  at  the  specific 
sum  of  $400;  but  that,  afterwards,  the  credits 
were  at  irregular  intervals,  and  usually  of 
small  sums — sometimes  covering  $400  in  the 
year;  but  often  falling  short  of  this  amount. 
The  account  has  the  appearance  of  an  open 
and  running  account. 

The  court  was  asked  to  charge  the  jury,  on 
the  part  of  the  defendant,  that  if  they  believed 
the  plaintiff  entered  on  the  service  upon  an 
agreement  for  $400  salary  for  that  year,  and 
continued  in  it  from  1834  to  1848,  and  during 
all  the  time,  from  time  to  time  received  from 
Hunter  in  full  at  that  rate  for  the  whole  serr- 
ice,  then  the  plaintiff  is  not  entitled  to  recover. 
This  instruction  was  given. 

The  principal  instruction  demanded  and  re- 
fnaed  was,  that  there  was  no  evidence  legally 
competent  from  which  the  jury  could  infer 
that  there  was  any  agreement  between  Hunter 
and  Minor,  upon  other  terms  than  for  the  pay- 
ment of  the  services  at  the  rate  of  $400  per 
annum. 

Another  instruction  was  asked  and  refused, 
assuming  for  the  'defendant  that  Minor  [*a89 
was  bound  to  give  Hunter  notice  that  more 
than  $400  was  claimed  after  the  expiration  of 
the  first  year,  before  he  could  be  allowed  a 
higher  rate  of  compensation. 

As  the  case  depended  on  proof  of  a  promise 
(arising  by  implication),  on  the  fact  that  Hunt- 
er assented  to  the  proposition  made  by  Daniel 
Minor  to  the  plaintiff  below,  no  proof  of  fur- 
ther notice  could  be  required;  so  that  the  con- 
troversy must  be  limited  to  the  fatstmction  first 
refused. 
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This  instruction,  if  given,  would  have  taken 
the  case  from  the  jury  by  rejecting  the  entire 
evidence  as  legally  incompetent,  except  such  aa 
established  the  special  contract. 

There  was  evidence  from  which  the  jury 
might  infer  a  promise  on  part  of  Hunter  to 
further  compensate  Minor;  and  it  was  the  duty 
of  the  Circuit  Court  to  leave  the  fact  to  the 
jury:  indeed,  the  first  instruction  which  was 
given  went  to  the  limit  of  the  court's  power  in 
its  bearing  on  the  facts;  the  jury  being  told 
that  if  they  found  the  plaintiff  was  to  receive 
$400  for  the  first  year  s  service,  and  had  re- 
ceived at  that  rate  for  the  whole  period,  then 
the  plaintiff  was  not  entitled  to  recover. 

It  is  ordered  that  the  judgment  of  the  Cir- 
ouit  Court  be  afllrmed. 


246*]    •THE   NEW   YORK  AND  CUMBER- 
LAND RAILROAD  COMPANY,  Plffs.  in  Er., 

V. 

JOHN  G.  MYERS. 
(See  S.  C.  18  How.  246-253.) 
Bill  of  exceptions — facts  must  be  found  by 
court  below — arbitrator  cannot  decide  what 
it  not  submitted — ^his  mistakes  upon  matters 
submitted,  cannot  be  revised — want  of  writ 
in  record,  or  supply  of  copy,  not  objection- 
able. 

A  bill  of  exceptions  In  courts  of  common  law  of 
original  Jurisdiction  may  embrace  all  such  Judg- 
ments or  opinions  of  the  court  thnt  arts*  In  the 
course  of  a  cause,  which  are  the  subjects  of  revision 
by  an  appellate  court,  and  which  do  not  otherwise 
appear  on   the  record. 

But  to  present  a  question  to  this  court,  the  sub- 
ordinate tribunal  must  ascertain  the  facts  upon 
which  the  Judgment  or  opinion  excepted  to  is 
fonnded. 

By  reference  of  an  action  to  the  netermlnatlon 
of  an  arbitrator,  nothing  Is  Included  In  the  sub- 
mission but  the  subject  matter  Involved  In  It. 

If  an  arbitrator  embraces  In  his  award,  matter 
not  submitted,  and  Includes  the  result  In  a  sInKle 
conclusion,  so  It  Is  Impossible  to  sepnrate  the  mat- 
ters referred  to  hini  from  those  which  have  not 
been,  the  award  Is  bad. 

This  court  cannot  revise  his  mistakes,  either  of 
law  or  fact.  In  his  final  decision  upon  matters  sub- 
mitted. 

The  objection  to  the  absence  of  an  original  writ. 
In  the  record,  or  to  the  supply  of  a  copy.  Is  not 
(enable. 
Argued  Feb.  10,  1856.    Decided  Feb.  26,  1856. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maine. 

This  waa  an  action  of  covenant  brought  in 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Maine,  by  the  defendant  in  error,  a 
contractor,  to  recover  damages  alleged  to  have 
been  sustained  by  reason  of  his  dismissal  by 
the  York  and  Cumberland  R.  R.  Co.,  before 
the  completion  of  his  contract.  The  judgment 
of  the  court  below  having  been  in  favor  of  the 
complainant,  the  defendant  brought  the  case 
here  on  a  writ  of  error.  A  further  statement 
appears  in  the  opinion  of  the  court. 

Messrs.  Nathan  Clifford  and  George  F.  Shep- 
ley,  for  the  plaintiffs  in  error: 

The  bill  of  exceptions  is  within  the  intent, 
if  not  within  the  very  letter,  of  the  statute. 

Strother  v.  Hutchinson,  4  Bing.  N.  C.  83. 


Note. — Arbitrament  and  award — see  note  to 
Camocban  ▼.  Christie,  6  L.  ed.  U.  8.  516.  When  an 
award  will  be  set  aside  In  equity — see  note  to 
Burchell  v.  Harsh,  16  L.  ed.  U.  S.  96. 

Award  void  as  being  beyond  the  submission — tee 
note,  18  L.  ad.  C.  &  700. 
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Anyone  impleaded  in  a  anit  in  a  court  of 
common  law  jurisdiction,  if  aggrieved  in  a 
matter  of  law  where  the  facts  and  the  rulings 
of  the  court  would  not  otherwise  appear  in  the 
record,  has  a  right  to  allege  an  exception,  and 
after  a  final  judgment,  may  bring  a  writ  of  er- 
ror, and  have  the  matter  revised  in  an  appel- 
late tribunal. 

Boyle  V.  Zacharie,  6  Pet.  655;  Co.  Litt.  288^ 
B;  1  Arch.  Pr.  530;  Stat.  VVestm.  2,  13th  ed. 
1  St.  C.  31;  1  Bac.  Abr.  629. 

The  action  of  the  court,  in  accepting  a  re- 
port or  award  of  referees,  falls  within  the 
statute.  A  jury  is  not  necessary  to  entitle  the 
party  to  a  bill  of  exceptions. 

Arthurs  v.  Hart,  17  How.  6:  Ford  v.  Potts, 
1  Halst.  388;  Nesbitt  v.  Dallam,  7  0.  &  J,,  404. 

If  not  strictly  a  bill  of  exceptions,  it  is  at 
least  "an  exception  in  the  nature  of  a  bill  of 
exceptions,"  and  the  legal  questions  are  exam- 
inable on  a  writ  of  error. 

Hyde  v.  Booraem,  16  Pet.  176;  U.  8.  v.  King, 
7  How.  866. 

The  rulings  and  determination  of  the  Circuit 
Court  are  apparent  on  the  record,  being  in- 
corporated therein.  Therefore  the  writ  of  error 
lies. 

Thornton  v.  Carson,  7  Cranch,  506;  Parson* 
V.  Armor,  3  Pet.  424;  Minor  v.  Tillotson,  2  How. 
394. 

This  court  will  not  decline  to  revise  the  de- 
termination of  the  Circuit  Court,  on  account  of 
the  form  of  the  record. 

Stimpson  v.  Bait.  &  S.  R.  R.  10  How.  329; 
U.  S.  T.  Eliason,  16  Pet.  291;  U.  S.  v.  King,  T 
How.  855;  Craig  v.  Missouri,  4  Pet.  426. 

When  the  report  or  award  of  a  referee  is  ac- 
cepted, it  is  an  adoption  of  it  b^  the  court,  as 
its  own  act;  and  consequently,  if  the  referees 
have  exceeded  their  jurisdiction,  it  is  an  error 
for  which  the  court  becomes  responsible;  and 
if  the  court  sanctions  the  error,  its  action  may 
be  revised  by  a  writ  of  error. 

Graves  v.  Fisher,  5  Greenl.  70;  Vance  v. 
Carle,  7  Greenl.  164;  Bridgham  v.  Prince,  33  Me. 
174;  Miller  v.  Miller,  2  Pick.  670;  Anderson  v. 
Famham,  34  Me.  161;  Sawyer  v.  Freeman,  35 
Me.  542;  Boynton  v.  Frye,  33  Me.  216;  Feeter  v. 
Heath,  11  Wend.  481;  Waples  v.  Waples,  1 
Harr.  Del.  398. 

A  party  may  show  by  parol,  what  contro- 
verted matters  were  laid  before  the  referees 
and  acted  on  by  them,  and  they  are  competent 
witnesses  upon  those  points. 

Buck  V.  Spofford,  36  Me.  626;  2  Greenl.  Ev. 
sec.  78;  McNear  v.  Bailey,  18  Me.  261;  Lincoln 
V.  Taunton,  etc..  Company,  8  Cush.  417;  Boston 
Water  Power  Co.  v.  Gray,  6  Met.  170;  In  r* 
Williams,  4  Den.  104. 

The  decision  of  arbitrators,  that  a  matter 
comes  within  the  terms  of  the  submission,  can- 
not be  conclusive  of  the  fact. 

Sawyer  v.  Freeman,  35  Me.  546;  Butler  v. 
Mayor,  ete.,  7  Hill,  320;  Shearer  v.  Handy,  22 
Pick.  410. 

An  award  of  referees  is  void  if  it  include* 
items  not  embraced  in  the  submission  and  not 
separable. 

Lyle  V.  Rogers,  6  Wheat.  304 ;  Chase  v.  Strain, 
16  K.  H.  636;  Bigelow  v.  Newell,  10  Pick.  354; 
McBride  v.  Hagan,  1  Wend.  340;  Williams  v. 
PaachaU,  3  Yeates,  564. 
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Mr.  Frauds  0.  J.  Smith,  for  the  defendant  in 
•error: 

It  was  competent  for  the  parties  thus  mutual- 
ly to  conclude  themselves  by  a  judgment  of  the 
court,  to  which  the  award  was  made  return- 
able, in  respect  to  both  law  and  fact,  and  to 
place  the  subject  matter  thereby  beyond  the 
jurisdiction  of  all  courts  to  revise,  unless  fraud, 
corruption  or  mistake  apparent  on  the  face  of 
the  award,  is  shown,  neither  of  which  is  alleged 
in  this  case. 

KIcine  v.  Catara,  2  Oall.  60;  Brown  v.  Clay, 
SI  Me.  519;  Boston  Water  Power  Company  v. 
Gray,  6  Met.  131 ;  Lowndes  v.  Campbell,  1  Hall. 
600;  Spear  v.  Hoopor,  22  Pick.  144;  Burchell  v. 
Marsh,  17  How.  351;  Anderson  v.  Farnham,  34 
Me.  161 ;  Crnnnton  v.  Kenny,  9  Johns.  212. 

The  burden  is  on  the  objecting  party,  to  im- 
peach the  report  of  referees.  Every  reasonable 
mtendment  is  to  be  made  in  its  favor. 

.\tkinson  v.  Crookor,  3.>  Me.  130;  Karthaus  v. 
Ferrer,  1  Pet.  222;  Frycburgh  Canal  t.  Frye,  5 
Mf.  38;  Burchell  v.  Marsh,  17  How.  351. 

The  several  causes  of  complaint  in  the  plain- 
tiirs  bill  of  exceptions  and  assignment  of  er- 
rors, are  in  the  nature  and  of  the  effect  of  a 
motion  to  set  aside  the  award.  As  such,  they 
are  only  fit  mailers  to  Ik-  addressed  to  the  con- 
sideration and  discretion  of  the  Circuit  Court, 
and  are  not  subject  matters  for  revision  by 
this  court  on  a  writ  of  error. 

Parsons  v.  l!e<lford,  3  Pet.  445;  Wright  t. 
Lessee  of  nollin-rsworth,  1  Pet.  103;  Cutler  t. 
(irover,  15  Me.  159;  Walker  v.  Sanborn,  8  Me. 
288;  Cumberland  v.  Korth  Yarmouth,  4  Me. 
459;  H.nskell  v.  Whitney,  12  Mass.  47;  Board- 
man  v.  Enjrlnnd,  6  Mass.  70;  Tolland  v. 
Sprajrue,  12  Pet.  331 ;  Evans  v.  Phillips,  4  Wh. 
73;  Henderson  v.  Moore,  5  Cr.  11;  Harker  t. 
Ellicott,  7  Serg.  ic  R.  285;  Zcller'a  Lessee  T. 
Eckert,  4  How.  280. 

848*]    'Mr.   Justice   Campbell   delivered  the 
opinion  of  the  court: 

Tins  is  an  action  by  the  defendant  in  this 
court  (Myers)  against  the  Railroad  Company, 
for  the  breach  of  the  covenants  in  a  contract 
made  between  these  parties  in  August,  1850,  by 
which  the  defendant  agreed  to  perform  certain 
work,  incur  charges  and  expenses,  and  supply 
equipments  and  materials  in  the  construction 
of  a  railroad  from  the  City  of  Portland,  in 
Maine,  to  South  Berwick,  in  New  Hampshire; 
and  also  to  fulfill  the  unexecuted  engagements 
of  certain  contractors  who  had  retired  before 
completing  their  contract.  Before  the  terms  of 
the  contract  had  been  accomplished,  the  de- 
fendant was  dismissed,  as  he  alleges,  without 
a  sufficient  cause ;  and  the  object  of  the  suit  is 
to  recover  such  damages  as  he  had  sustained 
by  the  failure  of  the  Company  to  discharge  the 
obligations  they  had  assumed  to  him.  The 
declaration  recites  at  large  the  agreements  of 
the  parties,  and  contains  a  general  averment 
that  he  entered  upon  the  construction  of  the 
railroad,  and  the  performance  of  all  the  mat- 
ters and  things  upon  his  part  to  be  done  and 
performed,  and  had  performed  all  the  things  re- 
quired to  be  done  and  performed,  until  the  19th 
of  August,  1852,  and  had  nearly  completed  one 
of  the  se.-tions  of  the  road  so  as  to  be  fit  for 
use.  and  that  it  had  been  used;  also,  that  he 
had  expended  large  sums  towards  the  engineer- 
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ing,  surveys,  construction,  and  grading  of  other 
parts  of  the  road,  until  he  was  unlawfully  dis- 
missed, and  hindered,  and  forbidden  to  prose- 
cute the  work  any  further. 

The  declaration  then  contains  a  general  aver- 
ment of  the  non-performance  by  the  plaintiffs 
(Railroad  Company)  of  their  obligations  to  suf- 
fer the  work  to  proceed,  to  abide  the  decision 
of  their  engineer,  or  to  pay  the  amounts  that 
had  become  payable  prior  to  his  dismissal. 

This  averment  is  material,  in  connection  with 
other  parts  of  the  case,  and  will  be  extracted 
hereafter. 

The  defendant  (Myers)  proceeds  to  take  up 
the  various  stipulations  of  the  Railroad  Com- 
pany, to  describe  their  legal  effect,  and  to  de- 
nounce their  breach  by  the  Company.  None  of 
these  are  of  importance  to  the  case  here,  save 
those  that  arise  on  the  8th  and  9th  articles  of 
the  contract.  The  first  of  these  articles  pro- 
vides for  the  payments  to  be  made  on  account 
of  the  first  division  of  the  road;  and  the 
other,  for  those  on  the  three  remaining  sections 
into  which  it  was  divided.  The  8th  article  pro- 
vides that  the  Corporation  should  pay  to  the 
defendant  for  the  performance  of  his  under- 
takings, and  in  full  satisfaction  of  the  obli- 
gations of  the  Company  on  the  prior  contracts, 
$32,000  per  mile  for  the  first  division  of  the 
work;  that  for  all  work  done  by  the  previous 
contractors,  to  the  1st  of  August,  1850,  pay- 
ments should  be  made  according  to  their  con- 
tracts, inclusive  of  the  reserve  'fund;  [•24» 
for  all  lands  purchased  by  them,  whether  for 
cash,  hgnds  or  stock,  payments  should  be  made 
in  cash,  bonds  or  stock,  according  to  the  mode 
of  purchase ;  and  for  all  such  work  on  said  first 
division,  from  the  1st  of  August,  as  the  same 
should  progress,  current  payment  should  be 
made  at  the  rate  of  fifty  per  cent,  in  cash, 
twenty-five  per  cent,  in  the  six  per  cent,  bonds 
of  the  Company,  and  twenty-five  per  cent,  in 
stock;  one  half  of  the  latter  to  be  reserved  for 
an  indemnity  for  the  fulfillment  of  the  con- 
tract, until  said  division  of  the  road  should  be 
completed. 

The  9th  section  of  the  agreements  re'ers  to 
the  2d,  3d  and  4th  sections  of  the  road.  For 
the  fulfillment  of  all  its  obligations,  the  Com- 
pany agreed  to  pay  $27,500  per  mile — thirty- 
three  and  one  third  per  cent,  in  cash,  on  the 
return  and  adjustment  of  each  monthly  esti- 
mates by  the  engineer;  a  like  sum  in  the  bonds 
of  the  dompany;  and  a  like  sum,  reserving  one 
half  thereof  for  indemnity,  in  the  stock  certifi- 
cates of  the  Company.  'The  monthly  esti- 
mates to  be  governed  by  the  same  gradation  of 
actual  expenditures  as  heretofore,  and  the  pay- 
ment to  be  made  on  such  estimate  of  actual  ex- 
penditures." 

And  it  was  provided,  that  upon  the  comple- 
tion of  either  of  the  second,  third  or  fourth 
sections,  in  work,  material,  station-houses,  and 
equipments,  the  whole  of  the  payments  of 
cash,  bonds,  and  certificates  of  stock,  in  corre- 
sponding amounts,  equal  to  the  sum  aforesaid, 
should  be  made  in  complete  discharge  of  said 
Company  upon  all  the  contracts  pertaining  to 
that  section  of  the  road.  Tbetireaches  laid  in 
the  declaration,  applicable  to  the  payments,  are 
as  follows: 

"And  the  said  plaintiff  in  fact  saith,  that  the 
said  defendants,  contrary  to  the  covenants  or 
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agreements  in  the  indenture  aforesaid,  did  not 
abide  by  the  decision  of  their  engineer,  as  to 
the  amount  and  quantity  of  the  several  kinds 
of  work  done,  in  and  by  said  indenture  con- 
tracted to  be  done  by  said  plaintiff  for  said  de- 
fendants, and  which  were  done  and  performed 
by  the  4>lainti<T:  nor  did  said  defendants  pay 
said  plaintiff  for  the  work  done  by  him  for 
them,  according  to  said  agreement;  but  on  the 
contrary,  utterly  refused  to  pay  the  plaintiff 
therefor,  according  to  the  estimate  of  their  en- 
gineer; although  the  plaintiff  avers  that  said 
engineer  made  to  said  defendants  a  return  of 
the  monthly  estimates  of  the  work  and  labor 
done  by  plaintiff  upon  said  road." 

The  declaration  recites  the  8tb  article,  and 
avers  a  breach  in  reference  to  the  payments,  as 
follows:  "And  the  plaintiff  avers  that  said  de- 
fendants, in  breach  of  their  covenant  aforesaid, 
did  not,  for  all  the  work  performed  and  mate- 
rial furnished  up  to  said  first  of  August,  make 
a  full  settlement,  as  had  been  heretofore 
250*]  'estimated,  monthly,  and  pay  the  plain- 
tiff therefor,  in  accordance  with  the  covenants 
aforesaid;  neither  did  said  defendants,  for  all 
work  on  said  division,  as  the  same  progressed, 
after  said  first  of  August,  according  to  their 
covenants  aforesaid,  pay  therefor  fifty  per 
cent,  in  rash,  twenty-five  per  cent,  in  bonds, 
and  twenty-five  per  cent,  in  stock,  one  half 
being  retained,  as  stipulated,  for  an  indemnity; 
nor  did  said  defendants  pay  the  plaintiffs  there- 
for, according  to  the  monthly  estimates  of  the 
engineer,  as  returned  by  him." 

The  breach  of  the  covenants  contain^  in  the 
9th  article  is  averred  in  language  similar  to 
the  above,  with  variances  corresponding  to  the 
difference  of  the  sums  to  be  paid. 

Before  a  trial,  the  parties  agreed  to  refer  the 
action  to  the  determination  of  three  persons,  to 
be  appointed  by  the  court,  whose  report,  or 
the  report  of  any  two,  was  to  be  made  as  soon 
as  may  be;  and  that  judgment  thereon  was  to 
be  final,  and  execution  to  issue  accordingly. 

Afterwards,  one  of  the  persons  appointed  was 
authorized  to  act  alone,  and  this  person  re- 
turned a  decision  in  favor  of  the  defendant 
(Myers),  for  an  ascertained  sum  as  damages. 

Upon  the  return  of  the  award  to  the  court, 
the  Corporation  submitted  objections,  and  ex- 
amined the  arbitrator  in  support  of  them. 
These  objections  are  as  follows: 

First.  That  the  said  Hale  has  acted  and 
awarded  upon,  and  included  in  said  award, 
damages  for  a  subject  matter  not  referred  to 
faim. 

Second.  That  the  said  Hale  has  included  in 
his  said  award  damages  for  a  claim  not  em- 
braced in  the  plaintiff's  writ  and  declaration, 
and  not  sued  for  in  the  above  action,  and  not 
referred  to  his  arbitration  or  decision. 

Third.  That,  in  and  by  his  said  award,  he 
has  awarded  to  the  plaintiff  in  said  action 
damages  for  the  non-delivery  of  the  reserved 
slock  specified  in  said  writ  and  declaration, 
and  in  the  contracts  therein  set  out  and  copied, 
although  the  said  reserved  stock  is  not  sued 
for,  nor  is  any  allegation  made  in  the  said  writ 
and  declaration  that  the  same  had  been  de- 
manded, nor  was  any  proof  of  demand  of  the 
same  offered  at  the  hearing  before  said  referee, 
nor  was  any  claim  for  the  same  referred  for 
his  arbitration  or  decision. 
383 


Fourth.  That  the  said  Hale  has  awarded 
damages  to  the  said  plaintiff,  in  lieu  of  profits 
for  work  not  performed  by  the  plaintiff  under 
his  said  contracts,  contrary  to  law. 

Fifth.  That  there  having  been  no  proof  or 
claim  that  the  defendants,  in  fraud  of  the 
plaintiff's  rights  under  his  said  contract,  had 
taken  the  contract  from  the  plaintiff,  and  given 
to  any  other  person  at  a  lower  rate,  or  taken 
it  for  the  purpose  of  giving  it  to  *any  [*2&l 
other  party  at  a  lower  rate,  the  referee  has 
awarded  a  sum  as  damages  to  the  plaintiff  for 
prospective  profits  not  earned  by  him,  contrary 
to  law. 

Si.xth.  That  it  does  not  appear  in  and  1>y 
said  award  whether  the  said  referee  has  credit- 
ed or  charged  the  plaintiff  with  an  amount  of 
bonds  deposited  in  the  hands  of  Levi  MorrPlI, 
under  the  terms  of  the  supplementary  contract, 
dated  February  0th,  1851,  and  set  out  in  said 
writ  and  declaration. 

Seventh.  That  it  does  not  appear  in  and  by 
said  award  what  disposition  was  made  br  the 
referee  of  an  amount  of  bonds  in  the  hands  of 
D.  C.  Emery,  the  Treasurer  of  said  Corporation. 

Eighth.  That  it  docs  not  appear  in  and  by 
said  award  whether  the  said  referee  charged 
the  said  plaintiff  with  an  amount  of  bonds  in 
his  hands,  purporting  to  have  been  issued  by 
one  Nathaniel  J.  Herrick,  describing  himself  as 
Treasurer,  pro  tempore,  of  said  Corporation. 

The  arbitrator  testified  that  he  had  included 
the  twelve  and  one  half  per  cent,  of  reserved 
stock  in  the  award;  that  he  considered  the  de- 
mand for  reserved  stock  as  suspended  by  the 
proceeding,  and  that  the  plaintiff  (Myers)  was 
entitled  to  damages  for  not  having  received 
the  stock  previous  to  the  breach  ot  the  run- 
tract.  He  says  there  was  no  distinct  claim 
made  before  the  referee  for  the  reserved  stock, 
but  the  account  embraced  it  by  way  of  debtor 
and  creditor.  The  books  showed  he  was  en- 
titled to  reserved  stock  but  not  as  subject  to 
his  order,  or  that  he  had  any  opportunity  to 
receive  it.  He  said  it  was  admitted  that  that 
amount  of  reserved  stock  would  be  due  to  him 
Ota  settlement  of  his  account,  but  not  that  he 
had  at  any  time  had  it  under  his  control,  nor 
was  there  any  evidence  that  he  had  demanded  it. 

This  testimony,  with  more  to  the  same  elTocl, 
was  elicited  from  the  arbitrator  upon  his  exami- 
nation before  the  Circuit  Court,  upon  the  re- 
turn of  the  award,  and  in  support  of  the  ex- 
ceptions to  it.  The  learned  judge  who  presided, 
received  the  evidence  but  overruled  the  excep- 
tions, and  embodied  the  testimony  and  the  de- 
cision in  a  bill  of  exceptions,  reserving  his 
opinion  of  the  regularity  of  that  mode  of  pro- 
ceeding, and  whether  the  judgment  can  lie  re- 
vised. We  are  of  the  opinion  that  the  niuity 
of  the  statute  allowing  a  bill  of  exceptions  in 
courts  of  common  law  of  original  jurisdiction, 
embraces  all  such  judgments  or  opinions  of  the 
court  that  arise  in  the  course  of  a  cause,  which 
are  the  subjects  of  revision  by  an  appellate 
court,  and  which  do  not  otherwise  appear  on 
the  record. 

Strother  v.  Hutchinson,  4  Binp.  N.  C.  83; 
Iford  V.  Potts,  1  Ilalst.  388;  Nesbitt  v.  Dallam, 
7  G.  &  J.  494;  9  Port.  130. 

But  to  present  a  question  to  this  court.  th» 
subordinate  tribunal  'must  ascertain  [*S5S 
the  facts  upon  which  the  judgment,  or  opinion 
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excepted  to,  is  founded;  for  this  court  cannot 
determine  the  weight  or  etrect  of  evidence,  nor 
decide  mixed  questions  of  law  and  fact. 

Zellcr  V.  Eckert,  4  How.  280. 

The  practice  prevails  in  the  courts,  where 
rules  of  reference  are  in  use,  to  examine  the 
arbitrators  as  witnesses,  to  ascertain  facts  ma- 
terial to  the  validity  of  the  award;  and  thcap- 
peliate  courts  are  accustomed  to  revise  their 
decisions,  and  upon  principle,  we  sec  no  objec- 
tion to  the  introduction  uf  the  same  ])racticc 
into  the  courts  of  the  United  States  under  tlie 
limitations  we  have  indicated.  * 

Thornton  v.  Carson,  7  Cr.  607;  Butlor  v. 
llayor  of  N.  Y.  7  Hill,  320;  Lutz  ▼.  Linthicum, 
8  Pet.  1C6;  Sawyer  v.  Freeman,  35  Me.  S4U; 
Ward  V.  Am.  Bank,  7  Met.  486. 

In  the  present  instance  we  can  collect  from 
the  evidence  of  the  referee,  as  shown  in  the  ex- 
ceptions, the  fact  necessary  to  raise  some  of 
the  questions  contained  in  the  objections  to  the 
award,  without  being  involved  in  the  dispute 
between  the  parties,  as  to  the  condition  in 
which  the  reserved  stock  had  been  placed  by 
the  corporation. 

The  law  is  well  settled,  that  by  the  reference 
of  an  action  to  the  determination  of  an  arbi- 
trator, nothing  is  included  in  the  submission 
but  the  subject  matter  involved  in  it. 

Tidd's  I>r.  822;  2  T.  R.  W5. 

And  if  an  arbitrator  embraces  in  his  award 
matter  not  submitted,  and  includes  the  result 
in  a  single  conclusion,  so  as  to  render  it  im- 
possible to  separate  the  matters  referred  from 
those  which  have  not  been,  the  award  is  bad. 

Lyie  V.  Rodgers,  5  Wheat.  394;  33  Me.  210; 
Sawyer  v.  Freeman,  35  Me.  546. 

The  defendant  contends  that  no  claim  for  the 
reserved  stock,  or  for  damages  fur  its  non- 
delivery, was  embraced  in  the  declaration  or 
sued  for  in  the  action ;  and  as  the  reference  was 
one  of  the  action  merely,  no  such  claim  was 
submitted  to  the  referee.  This  involves  the 
construction  of  the  declaration. 

We  have  extracted  the  averments  in  the  dec- 
laration that  were  designed  to  charge  the 
Corporation  with  the  non-performance  of  the 
covenants,  for  the  payment  of  work  done  be- 
fore the  dismissal  of  the  contractor. 

In  one  of  those  the  charge  is,  that  the  Corpo- 
ration had  neglected  and  refused  to  make  any 
payments,  and  thus  a  total  failure  to  fulflU  its 
obligations  in  respect  to  payments  is  alleged. 
The  assignments  of  the  breaches  of  the  8th  and 
0th  articles  arc  made  in  the  language  of  the 
covenants  themselves,  and  the  failure  charged 
is  co-extensive  with  the  obligations.  If  the 
Corporation  had  created  no  reserved  stock,  or 
3SS*]  had  made  no  appropriation  *for  the 
contractor,  according  to  tne  monthly  estimates 
at  the  work  progressed,  and  had  finally  dis- 
missed him,  so  as  to  exclude  his  claim  for  the 
stock  reserved  when  his  contract  had  been  ful- 
filled, there  could  have  been  no  ground  for  af- 
firming that  a  breach  of  the  covenants  had  not 
been  made  by  the  Corporation,  and  that  dam- 
ages were  not  due. 

There  would  have  been  no  argument  to  sup- 
port the  allegation  that  the  contractor  was  a 
enrpnrator  to  the  extent  of  the  stock  which 
should  have  been  reserved.  But,  as  we  inter- 
pret the  declaration,  its  averments  have  thix  i 
■cope  and  operation.  i 
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It  was  the  duty  of  the  arbitrator  to  ascer- 
tain the  truth  of  these  charges.  They  were 
the  precise  subject  of  the  reference.  The  arbi- 
trator has  explained  with  clearness  in  his  testi- 
mony his  conclusion  on  the  subject  of  this 
stock,  that  the  contractor  had  no  title  to  the 
shares;  that  is,  that  he  had  not  been  paid  by 
the  appropriation  of  so  much  reserved  stock 
lor  his  use.  This  conclusion  of  bis  is  a  iiual 
decision  on  the  question,  for  this  court  cannot 
revise  his  mistakes,  either  of  law  or  of  fact, 
if  such  had  been  established. 

Burchell  v.  Alarah,  17  How.  344;  Klcine  v. 
C'atero,  2  Gall.  61. 

The  objections,  we  have  noticed,  include  all 
that  were  insisted  on  in  the  argument. 

The  objection  taken  to  the  absence  of  an 
origimil  writ,  or  to  the  supply  ol'  a  copy,  is  nut 
tenable.  The  original  writ  had  fullillod  its 
function  when  the  defendant  had  been  brought 
into  court,  and  its  loss  did  not  alTcct  the  action 
uf  the  plaintill;  and  it  was  a  mutter  resting  in 
the  discretion  of  the  court,  upon  ascertaining 
the  defective  state  of  the  record,  to  supply  the 
dciiciency. 

Our  conclusion  is,  there  is  no  error  in  the 
record. 

Judgment  aflirmcd. 

Dissenting,  Mr.  Justice  DanieL 


•SAMUEL   WARD,   Claimant    of   the    [•267 
Barque  Mu]>ang,  Appt., 

V. 

WIMJAM  M.  PECK,  Jacob  Bndgor.  Freeman 
Kingsley,   and   Humphrey   Dcvereux,   Libel- 


ants. 


(See  S.  C.  18  How.  267-271.) 


Admiralty  has  jurisdiction  oi  petitory  8nit»— 
abandonment  does  not  ratify  unlawful  sale 
by  master. 

In  tbla  rountry.  courts  of  admlrnlty  retain  juris- 
diction over  pctltfiry  suits  or  causes  of  properly. 

The  nlinudoDuii'ut  of  a  vessel  by  her  owners  to  the 
underwriters  cou'd  not.  Iiy  esliippel  or  rHiIfication, 
alTect  the  title  iif  defeiidHnt  to  whom  the  master, 
imanthorixed  by   rhe  clrruniiitnnreK,  bnd  sold  lor. 

'the  dt*Ci'i;d.i*.  *■-»«■>;•  otituiiied  possession  uu- 
lawfully,  W"  -  a  trespasser,  nnd  nin  no  uioi-e  plead 
tbe  ftbnndoiiment  as  a  eoiiflrmHlIon  of  his  title  Iban 
If  he  had  obtained  It  by  theft  or  piracy. 

If  tbe  circumstnnces  would  have  justified  a  sale 
by  tbe  master,  no  abuudounient  was  necessary. 

(Mr.  .liistice  CATBON  did  not  sit  In  this  canse.) 
Argued  Feb.  15,  1856.    Decided  Feb.  26,  1856. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Louis- 
iana. 
The  case  is  staled  by  the  <^ourt. 
Mr.  J.  P.  Benjamin  for  the  appellant. 
(No  brief  filed  for  the  app<-Ilant.) 
Mr.  F.  P.  Stanton,  for  the  appellees: 
If  the  subject  insured  be  daintiged  more  than 
half  its  value,  it  may  be  abandoned  for  total 
Uiss. 

Phil.  Ins.  sec.  1676. 

It  requires  more  damage,  to  authorize  a  sale 
by  the  master. 
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Pierce  v.  Ocean  Ing.  Co.  18  Pick.  83;  Abb. 
Ship.  19. 

No  abandonment  is  necessary,  when  circum- 
stances justify  a  sale  by  a  master. 

Phil.  Ins.  sec.  1497;  Gordon  v.  F.  &  M.  Ins. 
Co.  2  Pick.  249;  Patapsco  Ins.  Co.  v.  Southgate, 
6  Pet.  604. 

In  this  case,  if  the  circumstances  had  justi- 
fied an  abandonment,  the  master  would  have 
been  the  agent  for  the  underwriters. 

Coolidge  V.  Gloucester  Ins.  Co.  15  Mass.  341; 
SchicfTeliu  v.  N.  Y.  Ins.  Co.  9  Johns.  21;  Peyton 
V.  Delalield,  1  Cai.  363;  Fierce  t.  Ocean  Ins.  Co. 
18  Pick.  83. 

Mr.  Justice  Grier  delivered  the  opinion  of  the 
court: 

The  pleadings  in  this  case  present  but  the 
single  question  of  the  title  or  ownership  of 
the  bark  Mopang. 

Originally,  the  Court  of  Admiralty  in  Eng- 
land entertained  jurisdiction  of  petitory  as  well 
as  mere  possessory  actions.  Since  the  Restora- 
tion, that  court,  through  the  jealous  interfer- 
ence of  courts  of  law,  had  ceased  to  pronounce 
directly  on  questions  of  ownership  or  property. 
Petitory  suits  were  silently  abandoned,  and  if 
in  a  possessory  action  a  question  of  mere  prop- 
«rty  arose,  especially  of  a  more  complicated 
nature,  it  declined  to  interfere. 

This  "submission  to  authority  rather  than 
reason"  has  continued  till  the  Statute  of  3  and 
4  Vic.  ch.  C5,  sec.  4,  restored  to  the  admiralty 
plenary  jurisdiction  of  such  questions.  See 
case  of  The  Aurora  3  Rob.  133.  136,  and  The 
Warrior,  2  Dod.  288,  2  Brown,  Civ.  C.  Ad.  430. 

In  this  country,  where  the  courts  of  admiral- 
ty have  not  been  subjected  to  such  jealous  re- 
straints, the  ancient  jurisdiction  over  petitory 
suits  or  causes  of  property  has  been  retained. 
268»]  In  the  "caso  of  The  Tilton,  6  Mas.  465, 
Mr.  Justice  Story  has  examined  this  question 
with  his  usual  learning  and  ability.  The  au- 
thority of  this  case  has  never  been  questioned 
in  our  courts.  See  Taylor  v.  Royal  Saxton,  1 
Wall,  Jr.  322.  In  the  case  of  The  New  Eng- 
land Ins.  Co.  T.  Brig  Sarah  Anne,  13  Pet.  387, 
in  this  court,  the  only  question  was  the  title 
or  ownership  of  the  brig,  yet  the  cause  was 
rntertaiiiod  without  any  expression  of  doubt 
as  to  jurisdiction. 

The  following  agreed  statement  of  facts  pre- 
sents the  merits  of  this  case: 

"That  the  libelants  are  the  owners  of  the 
said  bark  'Mnpang,'  unless  their  title  has  been 
devested  by  the  sale  made  by  the  master  under 
the  following  circumstances:  the  bark  sailed 
from  New  Oi-leans  on  or  about  the  29tli  Novem- 
ber, 1846,  for  Tampico  and  other  Mexican  ports. 
That,  on  or  about  the  6th  of  December  there- 
after she  struck  aground,  was  abandoned  by 
her  officers  and  crew  on  the  north  breakers  off 
the  bar  of  Tampico;  that  she  floated  over  the 
bar,  and  was  boarded  by  one  Clifton,  who  re- 
fused to  deliver  her  to  the  master;  that  a 
claim  for  salvage  was  made;  that  by  agree- 
ment between  the  master  and  Clifton,  the  ves- 
sel was  sold  to  the  claimant.  Ward,  on   the 

.    It  is  admitted  that  the  sale  to  Ward  was 

unauthorized  by  the  circumstances  in  which 
the  master  was  placed. 

The  libelants  had  a  valued  policy  upon  the 
vessel,  taken  out  at  New  Orleans.  On  the  9th 
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day  of  January,  1847,  they  gave  notice  cf 
abandonment  to  the  underwriters  as  for  a 
total  loss,  who  refused  to  accept  the  same. 
They  were  sued  for  a  total  loss  by  libelants. 
Judgment  found  for  defendant." 

This  statement  amounts  to  an  admission  of 
want  of  title  in  the  claimant.  The  abiindon- 
ment  by  her  owners  to  the  underwriters  could 
not  affect  the  title  of  the  claimant,  by  way  or' 
ratification  or  estoppel.  The  insurance  is  but 
•  wager  between  the  parties  to  it,  on  the  safety 
of  the  vessel.  By  the  rule  of  the  contract  the 
ship  may  be  abandoned,  and  the  whole  insur- 
ance claimed,  when  the  damages  exceed  half 
the  value. 

Nothing  but  extreme  necessity  can  justify 
the  sale  of  the  vessel  by  the  master.  The 
abandonment  was  based  on  the  damage  done 
to  the  vessel  at  the  time  of  the  accident.  If 
accepted,  the  master  became  the  agent  of  the 
insurer;  and  whether  accepted  or  not,  liis  act, 
without  authority,  can  receive  no  ratification 
from  allegations  or  admissions  made  by  any 
party  in  a  dispute  on  the  contract  of  assur- 
ance, where  the  inquiry  as  to  the  act  of  the 
master  was  irrelevant.  The  defendant,  having 
obtained  possession  unlawfully,  was  a  tres- 
passer, and  can  no  more  plead  the  abandon- 
ment as  a  coniirniation  of  his  title  than  if  he 
had  obtained  it  by  theft  or  pirac}';  moreover, 
if  the  circumstances  "would  have  justi-  [*2«9 
fied  a  sale  by  the  master,  no  abandonment  was 
necessary.  It  cannot,  therefore,  by  any  pos- 
sible implication,  amount  to  s  confirmation  of 
such  sale. 

The  judgment  of  the  Circuit  Court  is  aflirmed. 

Mr.  Justice  Daaiel,  dissenting: 

I  dissent  from  the  decision  just  pronounced: 
1st,  On  the  ground  that  this  case  is  not  one 
regularly  appertaining  to  a  court  of  admiralty. 
2d.  Because  this  decision  professes  to  claim  a 
power  and  jurisdiction  admitted  by  the  deci- 
sion itself  never  to  have  been  heretofore  conced- 
ed to,  nor  exerted  by,  courts  of  admiralty  in 
this  country,  whose  power  and  juris<lictinn  in 
future,  are  to  be  traced  for  their  origin  to  this 
cause  alone. 

With  respect  to  the  objection  first  stated; 
this  cause  presents  no  example  of  a  maritime 
contract  or  of  a  marine  tort.  It  is  simply  a 
contest  as  to  the  right  of  property  in  a  sub- 
ject situated  within  the  ordinary  and  settled 
jurisdiction  of  the  courts  of  common  law  and 
equity  of  the  State  of  Louisiana,  and  could 
have  been  there  as  effectively  determined  by 
an  action  of  detinue  or  trover,  or  by  a  bill  in 
equity  if  there  was  danger  of  an  eloignmcnt  of 
the  subject  in  controversy,  as  it  could  possiblj 
be  in  admiralty:  and  this  fact  alone  should 
have  been  a  reason  sufficient  against  an  aban 
donment  of  the  adequate  and  familiar  modes 
of  administering  justice,  and  an  unnecessary 
resort  to  a  tribunal  which  in  England,  we  are 
told  by  Lord  Hale,  was  never  established  either 
by  common  law  or  by  statute,  but  had  grown 
up  entirely  by  encroachment  and  sufl'erance. 

It  is  true  that  the  subject  in  controversy  here 
is  a  vessel;  but  if  that  single  fact  could  justify 
the  interposition  of  the  admiralty,  it  would 
equally  imply  the  same  power  in  that  jnrisdic- 
tion  over  any  dispute  concerning  the  right  of 
property  in  a  vessel,  although  she  might  still 
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be  upon  the  stocks,  and  although  she  had  never 
reached  the  water,  or  mi;;ht,  by  some  casualty, 
never  touch  that  element. 

This  was  simply  a  question  of  property  aris- 
ing out  of  the  extent  of  power  in  an  agent  to 
dispose  of  it — a  common  every-day  question  of 
law. 

It  is  admitted  that  the  jurisdiction  now  as- 
serted for  the  first  time  in  this  court — viz. :  the 
Jurisdiction  in  petitory  suits — did  not  belong  to 
the  admiralty  in  England,  or  was  not  exercised 
by  them  for  several  hundred  years  at  least;  and 
that  a  recent  statute  in  the  present  reign  had 
been  enacted  expressly  to  confer  that  jurisdic- 
tion. It  has  also  been  said,  that  the  jurisdic- 
tion thus  recently  authorized,  had,  in  the  olden 
time,  existed  in  the  admiralty,  and  had  been 
restrained  or  forbidden  only  by  the  jealousy 
of  the  common  lawyers.  This  appears  to  me* 
3  70*]  to  be  an  'argument  not  founded  upon 
tlic  judicial  history  of  the  country,  and  one 
which  is  neither  logical  nor  tenable.  A  refer- 
ence to  others  of  the  highest  and  most  venerable 
authorities,  which  might  be  added  to  that  of 
Lord  Hale  already  cited,  demolishes  entirely 
the  foundation  on  which  this  argument  is 
W^ed.  The  argument  is  in  itself  illogical  and 
illusory;  for  had  this  jurisdiction  been  even 
legitimate  in  the  admiralty,  it  might  doubtless 
have  been  vindicated  and  maintained  in  despite 
of  an  illegal  and  unfounded  jealousy  of  the 
t'onunon  lawyers.  It  never  could  have  been 
forced  to.  yield  to  so  baseless  an  opposition. 
No  autliority  so  |x>tent  as  that  of  an  express 
statuto  could  have  been  retjnired,  to  create 
what  not  only  already  hud  being,  but  which 
was  established  and  venerable  from  justice  and 
trinn   lapae  of  time. 

If  the  inhibition  had  been  the  mere  creature 
•if  iraldusy  or  prejudice,  a  returning  sense  of 
riijlit  and  a  conviction  of  public  advantage, 
uou'xi.  in  this,  as  in  other  instances  falling 
ttitliiii  the  power  of  the  courts,  have  corrected 
previous  errors.  The  very  fact  of  the  enact- 
iiirnt  of  a  statute,  such  as  that  referred  to,  is 
strong  evidence  to  show  that  the  jurisdiction  it 
ceniers  had  no  previous,  or  rather  no  rightful, 
existence. 

liiil  it  id  said  that  no  jealousy,  like  that  onoe 
Ivit  in  England  against  the  admiralty,  exists  in 
this  country ;  and  therefore,  the  inveterate  pow- 
ers usorilwd  to  it  formerly  in  England,  are  free 
iiml  unfettered  for  its  exercise  in  this  country. 
This  course  of  argument  naturally  suggests 
with  me  the  following  inquiries:  What  fetters 
or  limitations  are  recognized  as  placed  upon  the 
admiralty  jurisdiction  in  the  United  States? 
Krrid  from  the  checks  and  restraints  imposed 
u|>nn  such  a  jurisdiction  in  that  country,  from 
wlilch  the  system  was  transferred  to  us,  what 
are  the  checks  imposed  uiwn  it  here?  Are 
there  any  such  checks?  Does  it,  either  in  theo- 
ry or  in  practice,  recognize  any  such — how  or 
where  are  they  defined  or  ascertained?  Has  it 
any  system  at  all,  or  is  it  left  to  the  judgment 
or  fancy  of  those  who  assume  to  exercise  pow- 
er under  its  name? 

Too  true  does  it  seem  to  me  the  case,  that  the 
amhiiious  and  undefined  pretensions  of  this 
branch  of  jurisprudence,  have  found  greater 
favor  here  than  in  my  view,  is  compatible  with 
civil  liberty,  with  public  policy,  or  private  bene- 
IS  Ik  ed. 


fit;  and  hence  I  have  been  the  more  inclined  to 
watch  and  prevent  its  dangerous  encroach- 
ments, and  in  all  sincerity  can,  in  contemplat- 
ing the  favor  extended  to  those  encroachments 
exclaim,  "hinc  illte  lachrymie." 

For  the  jurisdiction  here  claimed  for  the  ad 
miralty,  we  are  referred  to  the  treatise  of  Mi 
Arthur  Brown,  professor  of  civil  law  In  Ire- 
land. I  have  no  recollection  of  having  before 
seen  or  'beard  the  doctrines  of  this  pro-  ['2  7  i 
fessor  recognized  as  authority ;  and  with  respen 
to  his  theories,  it  may  justly  be  remarked,  that 
if  these  are  to  be  adopted  as  law,  there  is  no 
excess  of  extravagance  to  be  found  in  the  ex- 
ploded notions  of  Sir  Leoline  Jenkins,  or  any- 
where else,  which  will  not  find  an  apology,  nay, 
a  full  justification,  in  the  book  of  this  civil  law 
doctor.  If  the  theories  of  this  professor  are  to 
be  regarded  as  binding,  his  disciples  may  look 
forward,  at  no  distant  day,  to  an  announcement 
from  this  bench,  as  there  has  been  formerly 
from  that  of  one  of  the  circuits,  of  the  doc- 
trine, that  a  policy  of  insurance  (a  mere  wager 
laid  upon  the  safety  of  a  vessel)  is  strictly  and 
essentially  a  maritime  contract,  because,  for- 
sooth, the  vessel  had  to  navigate  the  ocean. 

It  seems  somewhat  singular,  however,  that 
Mr.  Brown  should  be  appealed  to  in  support 
of  the  authority  now  claimed  for  the  admiral- 
ty, when  in  truth  his  book  again  and  again  ad- 
mits that  such  jurisdiction  had  been  utterly  re- 
pudiated  in  England  as  a  sheer  usurpation, 
and  may  appropriately  be  styled  a  jeremiad 
over  the  lost  authority  and  splendor  of  a 
system  which  he  would  e.xalt  to  the  control  of 
every  other  branch  of  jurisprudence. 

I  object,  in  all  cases,  to  the  decision  of  ques- 
tions not  strictly  in  point,  or  which  have  not 
been  regularly  discussed,  and  not  only  mature- 
ly but  necessarily  considered.  If  there  is  any 
one  source  of  embarrassment  more  prolific  than 
all  others,  it  is  this  very  practice.  I  cannot  per- 
ceive the  necessity  nor  the  propriety  of  decid- 
ing matters  in  advance.  The  effect  of  such  a 
practice  is  either  the  difficulty  of  getting  clear 
of  irregular  and  inapposite  conclusions,  or  the 
sanction  of  them  with  the  view  of  maintaining 
consistency  whether  right  or  wrong. 

A  great  portion  of  the  admiralty  jurisdiction 
now  permitted  in  this  country,  may  be  traced 
to  a  dictimi  in  argument  in  the  case  of  The 
General  Smith,  4  Wheat,  p.  444,  in  the  asser- 
tion of  a. doctrine  which,  if  now  for  the  first 
time  discussed  and  examined,  might  not  com- 
mand the  sanction  of  this  tribunal. 

It  is  that  tendency  of  error  once  countenanced 
or  tolerated  to  grow  into  precedent,  which  has 
ever  enjoined  it  upon  me  as  a  sacred  duty  to 
resist  its  approaches  before  they  have  been  ma- 
tured into  power;  and  even  the  conviction  of 
an  inability  to  accomplish  this  result,  is  with 
me  no  dispensation  from  the  duty  of  resistance. 


ISRAEL  KINSMAN  and  Calvin  L.  Goddard, 
Appts., 

V. 

STEPHEN  R.  PARKHURST. 
(See  S.  C.  18  How.  289-2U5.) 
Defense  that  patent  is  invalid,  is  not  good  in 
suit  to  account  for  sales — agent  or  joint  own- 
er cannot  avoid  paying  over  money  on  the 
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ground  that  it  was  received  on  nn  illegal  con- 
tract— agreement  that  one  partner  alone 
should  conduct  the  business,  not  void  as  in 
restraint  of  trade — one  partner  could  not 
secretly  acquire  outstanding  right,  as  against 
other — too  late  to  object  S)  master's  report 
for  first  time  on  appeal. 

Where  one  hss  made  and  sold  machines  under  the 
patentee's  title  and  for  bli  account  that  the  pat- 
ent is  iovatid  Is  no  defL'iise  to  pateutec's  right  to  an 
iiccount  for  the  proci('d.><. 

Where  money  has  leen  received  bj  an  aitent  or 

Joint  owner,  by  force  of  a  contract  which  was  II- 
e^al.  the  agent  or  joint  owner  cannot  protect 
himself  from  accounting  for  what  was  so  received, 
iiy  setting  up  the  llle^'allty  of  the  transaction  In 
which  It  wiis  paid  to  him. 

The  Invalidity  of  tln<  patent  does  not  render  the 
Kales  of  the  machines  liiesnl,  »n  as  to  tnlnt  with  11- 
legality  the  oblientlon  of  I  lie  seller  to  iiccnuot. 

It  Is  competent  for  two  joint  onnei'H  of  a  patent, 
to  stipulate  In  their  partnership  aKrecmont  that 
one  of  them  shonid,  alone,  conduct  the  business. 
This  is  not  In  restraint  of  trade. 

Tlic  partner  selling  could  not  secretly  acquire  an 
ontNinndint;  right  to  tbe  patent  and  set  It  up  against 
his  partner. 

If  the  mooter's  report  of  amount  due  was  too 
creat  It  should  have  been  excepted  to.  It  Is  too 
late  to  object  to  It  here  for  the  first  time. 

When  ncropment  stipulates  that  defendant  should 
be  nccountiible  for  $100  prnflt  on  each  machine 
sold,  he  takes  the  risk  of  bad  debts,  and  must  pay 
whether  he  collects  or  not. 

Argued  Feb.  21,  1856.     Decided  Feb.  26,  1866. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  New  York  by  the  appellee. 

The  court  below  found  for  the  complainant, 
and  entered  a  final  decree  for  $33,220.28  and 
costs.  The  defendants  brought  the  case  here 
on  appeal. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

McHsrs.  Keller  and  Piatt  for  appellants. 

Mr.  George  Gifford  for  the  appellees. 

Mr.  .Iiistice  Curtis  delivered  the  opinion  of 
the  court: 

This  is  an  ap)ieal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  South- 
ern District  of  New  York,  in  a  suit  in  equity 
brought  by  the  appellee,  Parkhurst,  against 
the  appellants.  The  bill  states,  and  the  proofs 
show,  tlint  Parkhurst.  being  the  owner  of  the 
letters  patent  for  improvements  in  the  machine 
for  ginning  cotton  and  wool,  ou  the  22d  of 
29 1* I  Muy,  184.J,  'entered  into  a  written 
agrooniciit  with  Kinsman,  the  substance  of 
which  was,  that  Parkliurst  was  to  be  the  owner 
of  two  thirds,  and  Kinsman  of  one  third,  of  the 
letters  patent;  tluit  the  bu.sincss  of  manufactur- 
ing and  selling  patented  miicliincs  should  be 
carried  on  by  the  parties  on  their  joint  account, 
in  the  proportions  of  two  thirds  and  one 
third.  Kinsman  giving  his  personal  attention  to 
the  business,  and  advancing  a  suni  nut  exceed- 
ing $1,000  for  the  purchase  of  mr  .-hinery,  stock, 
etc..  for  which  advance  he  was  to  be  repaid  out 
of  the  first  profits  of  the  business.  Kinsman 
was  to  pay  Parkhurst  $2,000  in  cash,  and  give 
his  note  for  $1,000.  payable  in  si.xty  days. 
Under  this  agreement,  the  manufacture  and 
sales  of  the  machines  were  begun  and  carried  on 
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until  the  9th  day  of  Febniary,  1840,  at  which 
time  the  parties  entered  into  a  new  agreement, 
the  substantial  part  of  which  was  as  follows: 

"Whereas  the  party  of  the  first  part  has  ad- 
vanced moneys,  and  become  responsible  for 
various  sums  of  money  which  have  been  ex- 
|)ended  in  getting  up  machinery,  and  tools,  and 
stock,  etc.,  for  the  manufacture  of  burning  and 
carding  machines,  which  were  invented  by  the 
said  Parkhurst;  one  third  part  of  which  be 
sold  and  assigned  to  the  party  of  the  first  part: 
Now,  therefore,  the  party  of  the  first  part,  in 
consideration  of  $1  in  hand  paid  by  the  part 
of  the  second  part,  the  receipt  whereof  is  hen 
by  acknowledged,  hereby  covenants  and  agree, 
that,  as  soon  as  the  profits  which  have  accrued 
and  which  may  hereafter  arise,  from  the  manu- 
facture and  sale  of  the  said  machines,  so  in- 
vented by  tl»e  party  of  the  second  part.  an«!  so 
made  and  sold  by  the  party  of  the  first  part, 
shall  be  sudicient  to  pay  all  legal  demands  for 
the  purchase  of  machinery,  tools,  etc.,  etc.,  and 
other  expenses  incurred  by  said  party  of  the 
first  part,  then  he,  the  said  parly  of  the  first 
|>art,  shall  and  will  discontinue  the  manufac- 
ture and  sale  of  said  machines,  invented  a.« 
aforesaid,  and  that  all  machines  which  he  shall 
manufacture  and  sell  after  this  date  should  not 
be  sold  for  a  less  profit  than  $100  each,  and 
that  he  will  be  accountable  for  $100  profit  on 
each  and  every  machine  made  and  sold  from 
this  day,  unless  he  has  the  written  consent  of 
the  party  of  the  second  part  to  sell  at  a  less 
price." 

"The  party  of  the  second  part,  in  considera- 
tion of  $1  to  him  in  hand  paid  by  the  party  of 
the  first  part,  the  receipt  whereof  is  hereby 
acknowledged,  and  also  in  consideration  of  the 
agreements  aforesaid,  hereby  covenants  and 
agrees  with  the  party  of  the  first  part,  that  he 
will  go  on  and  manufacture  the  machines  afore- 
said as  soon  as  the  party  of  the  first  part  dis- 
continues the  same,  and  that  he  will  not  sell 
any  machine  for  a  less  'profit  than  $100  [*i9S 
without  the  written  consent  of  the  party  of  the 
first  part,  and  that  he  will  pay  over  to  the  par- 
ty of  the  first  part  one  third  part  and  share  of 
the  said  profits  upon  all  machines  which  he 
makes  and  sells  hereafter;  and  that,  for  any 
machines  which  he  may  manufacture,  or  have 
manufactured,  before  the  discontinuing  of  tbe 
building  of  the  same  by  the  party  of  the  first 
part,  shall  be  subject  to  the  same  restrictions 
of  selling  for  at  least  $100  profit  on  each  ma- 
chine, one  third  of  which  shall  be  paid  to  the 
party  of  the  first  part." 

The  original  and  supplemental  bills  aver,  that 
under  this  agreement  Kinsman  prosecuted  the 
business,  and  not  only  reimbursed  himself  for 
the  cost  of  the  machinery,  tools,  etc..  and  all 
his  other  advances,  but,  in  violation  of  his 
agreement,  continued  the  manufacture  and  sale 
of  tbe  machines,  so  as  to  receive  large  proIVtii, 
of  which  it  prays  nn  account,  and  also  an  in- 
junction to  restrain  the  further  making  or 
vending  of  the  machines  in  violation  of  the 
ngreeineiit.  A  tent|Mirary  injunction  was  ap- 
}ili('il  for  and  obtained  on  the  third  dav  of 
.Inly.  1847.  On  the  29th  day  of  June,  1847, 
Kinsman  made  a  tranxfer  to  the  appellant,  God- 
dard.  who  was  then  a  clerk  in  his  employment, 
of  the  tools,  stock,  etc.,  used  in  the  mannfae- 
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ture;  and  after  Kinsman  was  enjoined,  the 
business  was  carried  on  in  Ooddard's  name.  A 
supplemental  bill  was  then  filed,  making  God- 
dard  a  party,  charging  him  with  notice  of  all 
the  cnmplainant's  rights  at  the  time  of  the 
transfer  to  him,  alleging  the  transfer  itself  to 
have  been  only  colorable,  and  praying  an  ac- 
count and  decree  as  against  him  and  Kinsman. 
The  Circuit  Court  made  an  interlocutory  de- 
cree, declaring  Parkhurst's  right  to  an  account, 
referring  the  cause  to  a  master,  to  take  and 
state  the  accounts,  directing  the  master,  in 
taking  the  accounts,  to  ascertain  and  report 
the  number  of  machines  made  and  sold  by 
Kinsman  and  Goddard,  or  either  of  them;  the 
advances  made  by  Kinsman  and  Goddard,  or 
either  of  them;  and  chargring  a  profit  of  $100 
on  each  machine  sold. 

The  master  reported;  and  his  report  not  be^ 
ing  excepted  to,  was  confirmed,  and  a  final  de- 
cree made,  that  Kinsman  and  Goddard  should 
pay  to  the  complainant  the  amount  reported 
by  the  master  to  be  due  from  them.  From  this 
decree  the  appeal  now  before  us  was  taken. 

The  principal  objection  made  by  the  appel- 
lants to  the  decree  of  the  court  below  is,  that 
Parkhurst  was  not  the  original  and  first  in- 
ventor of  the  thing  patented.  We  are  not 
satisfied  that  this  is  made  out.  But  we  have 
act  found  it  necessary  to  come  to  a  decided 
opinion  upon  this  point,  because  we  are  all  of 
opinion  that,  under  the  agreement  of  the  0th  of 
293*]  February,  •1846,  the  invalidity  of  the 
patent  would  not  aflTord  a  bar  to  the  complain- 
ant's right  to  an  account.  Haring  actually  re- 
ceived profits  from  sales  of  the  patented  ma- 
ehine,  which  profits  the  defendants  do  not  show 
have  been  or  are  in  any  way  liable  to  be  affect- 
ed by  the  invalidity  of  the  patent,  its  validi^ 
is  immaterial.  Moreover,  we  think  the  defend- 
ants are  estopped  from  allpging  that  invalidity. 
They  have  made  and  sold  thpse  machines  un- 
der the  complainant's  title,  and  for  his  account; 
and  they  can  no  more  be  allowed  to  deny  that 
title  and  retain  the  profits  to  their  own  use, 
than  an  agent,  who  has  collected  a  debt  for 
his  principal,  can  insist  on  keeping  the  money, 
npon  an  allegation  that  the  debt  was  not  justly 
doe. 

The  invalidity  of  the  patent  does  not  render 
the  sales  of  the  machine  illegal,  so  as  to  taint 
with  illegality  the  obligation  of  the  defendants 
to  account.  Even  where  money  has  been  re- 
ceived, either  by  an  agent  or  a  joint  owner,  by 
force  of  a  contract  which  was  illegal,  the 
agent  or  joint  owner  cannot  protect  himself 
from  accounting  for  what  was  so  received,  by 
setting  up  the  illegality  of  the  transaction  in 
which  it  was  paid  to  him.  Thus,  where  a  ves- 
sel engaged  in  an  illegal  trade  carried  freight 
which  came  into  the  hands  of  one  of  the  part 
owners,  and  on  a  bill  filed  by  the  other  part 
owner  for  an  account,  the  defendant  relied  on 
the  illegality  of  the  trade,  but  it  was  held  to 
be  no  defense.  Sharp  v.  Taylor,  2  Phil.  Ch. 
801.  So  in  Tenant  v.  Elliot,  1  B.  &  P.  3.  the 
defendant,  an  insurance  broker,  having  effect- 
ed an  illegal  insurance  for  the  plaintiff,  and  re- 
reived  the  amount  of  a  loss,  endeavored  to  de- 
fend against  the  claim  of  his  principal  by 
shuwing  the  illegality  of  the  insurance,  but 
the  plaintiff  recovered.  See,  also,  McBlair  t. 
Gibbes,  17  Uow.  (58  U.  S.)  236. 
IS  h.  ed. 


Here,  however,  as  already  observed,  there 
was  no  illejgality;  it  is  simply  a  question  of 
failure  of  title,  and  as  that  does  not  appear  in 
any  manner  to  have  affected  the  profits  which 
the  defendants  received,  there  can  be  no 
ground  to  allow  it  to  be  shown  in  defense. 
Bartlett,  Adm'r.  v.  Holbrook,  1  Gray,  114; 
Wilder  v.  Adams.  2  Wood.  &  M.  329,  are  in 
point. 

Similar  views  are  decisive  against  the  objec- 
tion that  this  was  a  contract  in  restraint  of 
trade.  It  was  certainly  competent  for  two 
persons,  being  joint  owners  of  letters  pat- 
ent, whether  valid  or  invalid,  to  enter  inlo  a 
copartnership  for  the  manufacture  and  sale  of 
the  patented  machines,  and  to  stipulate  that 
one  of  them  should  alone  conduct  the  busi- 
ness. This  was  a  provision  for  the  prosecu- 
tion of  the  business  in  a  particular  mode,  and 
not  for  its  restraint.  It  is  a  very  common  and 
not  an  illegal  stipulation  in  partnership  articles, 
that  neither  partner  shall  carry  on  that  busi- 
ness for  which  the  partnership  is  formed,  out- 
side the  partnership  and  for  his  own  account. 
Besides,  if  the  contract  •to  refrain  from  [•294 
the  manufacture  could  not  be  enforced,  as  being 
against  public  policy,  this  would  afford  no  an- 
swer to  a  claim  for  an  account  of  profits  act- 
ually realized  I^  prosecuting  the  business, 
there  being  no  connection  between  the  illegal 
stipulation  and  the  profits  of  the  business. 

It  was  insisted  by  the  appellants  that  they 
did  not  act  under  the  complainant's  title,  but 
under  some  right  acquired  from  one  Sargent. 
We  are  not  satisfied  that  Sargent  had  even  an 
inchoate  right  to  a  patent  for  the  machines 
which  the  appellants  made  and  sold.  But 
even  if  he  had,  the  defendant,  Kinsman,  could 
not  secretly  acquire  the  outstanding  right  of 
Sargent,  if  any,  and  set  it  up  against  his  joint 
owner,  Parkhurst,  in  derogation  of  his  rights 
under  the  agreement  of  the  Oth  of  February, 
which  Kinsman  entered  into  with  knowledge 
of  this  alleged  title  of  Sar^nt;  and  Goddard 
is  bound  by  the  same  equities,  for  he  not  only 
purchased  pendente  lite,  and  with  actual  notice 
of  the  suit,  but  we  are  satisfied  the  sale  to  him 
was  made  to  enable  Kinsman  to  attempt  to 
evade  the  injunction. 

The  appellant,  Goddard,  objects  that  he  hns 
been  charged  by  the  final  decree,  jointly  with 
Kinsman,  for  the  profits  on  sales  of  machines 
made  before  the  transfer  to  him  by  Kinsman. 
If  this  be  so,  it  arises  from  the  report  of  the 
master,  who  was  directed  by  the  interlocutory 
decree  to  report  the  sales  made  by  Kinsman 
and  Goddard,  or  either  of  them,  and  the  ad- 
vances and  expenditures  of  them,  or  either  of 
them. 

If  his  report  was  in  this  or  any  other 
particular  erroneous,  it  was  incumbent  on  the 
defendants  to  have  pointed  out  the  error  by  an 
exception  filed  pursuant  to  the  rules  of  the 
court  on  that  subject.  But  no  excpption  was 
filed,  the  report  Was  confirmed,  and  the  final 
decree  was  drawn  up  and  entered  without  ob- 
jection by  the  appellant,  Goddard,  reciting 
that  it  appears  by  the  report  of  the  master  that 
the  sum  of  $23,220 1|,  is  due  and  owing  by 
Kinsman  and  Goddard  to  Parkhurst,  and 
thereupon  proceeds  to  decree  them  to  pay  that 
sum.  When  a  motion  to  dismiss  the  appeal 
was  made  at  a  former  day,  on  the  ground  that 
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the  master's  report  not  having  been  excepted 
to,  and  the  appellants  not  having  objected  to 
the  final  decree,  there  was  nothing  open  on 
this  appeal,  the  appellant's  counxel  declared 
that  the  appeal  was  designed  only  to  review 
the  interlocutory  decree  which  had  decided 
the  merits  of  the  cause,  and  that,  unless  error 
was  found  therein,  there  was  no  ground  for 
the  appeal.  The  motion  to  dismiss  the  app?al 
was  overruled,  the  court  being  of  opinion  that 
it  was  open  to  the  appellants  to  review  the  de- 
cision made  by  the  interlocutory  decree.  But 
the  interlocutory  decree  does  not  direct  the 
master  to  charge  Goddard  and  Kinsman  jointly 
with  profits  on  sales  made  by  Kinsman  alone. 
2V5*]  If  the  master  *put  such  an  interpreta- 
tion on  the  decree,  it  was  an  ^roneous  inter- 
pretation, and  should  have  been  brought  be- 
fore the  court  below  by  an  exception.  It  is 
too  late  to  object  to  it  here,  for  the  first  time. 
The  appellants  also  insist  that  they  were 
charged  with  profits  not  actually  received,  by 
reason  of  the  failure  of  the  purchasers  to  pay, 
and  other  causes.  But  this  was  in  accordance 
with  the  agreement  of  the  9th  of  February, 
which  stipulates  that  Kinsman  shall  be  ac- 1 
countable  for  .$100  pruflt  on  each  machine 
made  and  sold  by  him.  By  force  of  this ' 
Rtipulatinn,  he  and  Coddard,  who  acted  with  | 
him  under  this  agreement,  took  the  risk  j 
of  bad  debts.  It  appears,  from  the  master's 
report,  that  evidence  tending  to  show  that 
some  of  these  losses  were  attributable  to  the  in- 
terference of  Parkhurst  was  olTered  to  the  mas- 
ter and  rejected  by  him.  But  no  exception  hav- 
ing been  taken  to  bring  this  point  before  the 
Circuit  Court,  it  is  not  open  here. 

We  have  considered  all  the  objertions  to  the 
decree  of  the  Circuit  Court,  and  fintling  tliem 
untenable,  we  order  the  decree  to  be  allirmed, 
with  damages  and  costs. 


JAMES    L.    HANSON,    Plaintiff    In    Error, 

V. 

WILLIAM  WINN  and  Isabella  Davis,  Admin- 
istrators of  Thomas  I.  Davis,  Deceased. 

(See  S.  C.  18  How.  205-297.) 

Petition  to  be  made  party  to  a  suit — master's 
report  to  be  made  and  excepted  to,  and  ex- 
ceptions derided,  in  order  to  review. 

Where  a  creditor  of  an  Intestate  filed  a  petition, 
praying  to  be  made  a  party  to  a  suit  peuulne,  no 
answer  was  put  In,  nor  does  any  part  ot  the  origi- 
nal bill  or  any  proceeding  In  that  suit  appear  on 
tbe  record;  Held,  that  the  proceeding  Is  Irregular 
and  cannot  be  Rustalned. 

Where  a  chancery  suit  InvolTes  matters  of  ac- 
count, the  action  of  a  master  should  be  had  In  tbe 
Inferior  court  and  the  Items  admitted  or  rejected 
should  be  stated,  so  that  exceptions  moy  be  taken, 
and  such  case  should  be  brouBht  before  this  court 
on  rulings  of  the  exceptions  by  the  Circuit  Court. 

Argued  Feb.  15,  1856.      Decided  Feb.  26,  1856. 

APPEAL   from    the    Circuit   Court   of    the 
United  States  for  the  District  of  Columbia. 
The  case  is  stated  by  the  court. 
Mr.  W.  S.  Coxe  for  the  appellant. 
Messrs.  J.  Maibnry  and  H.  Winter  Davis, 
for  the  appellees: 
S88 


There  is  no  original  bill  of  any  sort,  and  no 
answer  of  any  sort;  no  process  showing  Uw 
pendency  of  any  suit,  nor  any  agreement  of 
counsel,  dispensing  with  those  material  partii  of 
the  record.  The  petition  is  entitled  as  folh>w4 : 
William  8.  Ueniman 

V. 

Isabella     Davis    and     William      In  chancery. 

Winn,  Admrs.  of  Thomas  J. 

Davis,  et  al. 

The  appellees  submit  that  the  order  of  the 
court  1)vluw,  dismisHing  Kanson's  petition  to 
be  made  a  party  in  this  suit,  should  be  aflirmrd. 

*Mr.  Justice  McLean  delivered  the  [*3ntt 
opinion  of  the  court: 

This  is  an  appeal  from  the  Circuit  Conrt 
of  the  United  States  for  the  District  of  Co- 
lumbia. 

The  proceedings  on  which  the  appeal  wn-t 
taken  were  had  on  a  petition  of  the  appellant. 
Banson,  in  the  Circuit  Court  of  the  diniri«-i. 
stating  that  he  was  the  creditor  of  the  inte^<>.■ttt• 
for  $8,113.48,  a  balance  due  on  merchand'.^' 
furnished,  and  other  matters  of  areount.  .\ii 
account  was  filed  with  the  petition,  showiii-^ 
the  items  charged,  and  he  prayed  to  be  ma<li- 
a  party  in  a  suit  pending;  and  he  adopts  tli<- 
allegations  and  prayers  of  the  bill,  and  calN 
upon  the  defendants  to  answer,  etc. 

No  answer  was  filed  by  the  defendants,  nor 
does  any  part  of  the  original  bill  to  which 
reference  is  made,  or  any  proceeding  in  tliui 
suit,  appear  on  the  record. 

An  account  is  stated  of  the  value  of  produt-.' 
purchased  by  Itanson,  and  forwarded  to  Thnmn-< 
J.  Davis,  and  priced  as  of  the  28th  May,  1847. 
which,  in  the  whole,  amounted  to  $3I.879.8it. 
The  entire  expenditure  in  purchasing  the  prod- 
uce, including  losses,  amounted  tn  the  sum  oi' 
$21,280.43,  leaving  a  profit  of  $10,509.37.  A 
further  accoimt  is  stated  in  detail  of  purehasot 
of  grain  amounting  to  a  large  sum.  An  audi 
tor  was  appointed  by  the  court,  who,  in  a  long 
report,  states  the  correspondence  between  Ban 
son  and  Davis,  which  conduces  to  show  that 
Banson  was  engaged  in  purchasing  wheat  and 
other  grain,  to  be  forwarded  to  Davis,  who 
owned  a  mill  in  Georgetown.  Exceptions  wen- 
taken  to  the  report  of  the  auditor,  and  the 
court  ordered  that  the  cause  be  again  refi>rreil 
to  him,  with  instructions  to  take  such  te:<tuiinny 
as  may  be  ofl'ered  by  Ranson,  on  the  points 
mentioned  in  his  affidavit  filed  in  the  cause, 
and  that  be  report  to  this  court,  as  soon  as 
convenient,  the  substance  of  such  testimony, 
and  what  changes,  if  any,  such  additional  ti"*- 
timony  may  render  proper  in  the  report  hereto- 
fore made  by  said  auditor  in  reference  to  said 
claim. 

The  auditor  returned  the  additional  testi- 
mony which  he  took,  but  made  no  alteration  in 
his  former  report.  It  was  ndmitled  in  the  ar- 
gument that  the  estate  of  Davis  was  insolvent, 
and  the  object  of  Banson  seemed  to  be.  to 
enforce  his  claim  against  the  estate  of  Davis  in 
preference  to  other  creditors. 

From  the  record,  the  nature  of  the  suit,  in 
which  Ranson  prayed  to  become  a  party,  does 
not  appear.  It  may  have  been  a  suit  by  otiier 
creditors,  but  no  notire  is  taken  of  them  in  tim 
subsequent  proceeding,  nor  is  there  any  plead- 
ing except  the  petition  to  be  made  a  party. 

1.H    llow. 
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Thia  proceeding  is  irregular,  and  cannot  be 
sustained.  The  exceptions  to  the  report  o{  tite 
auditor  were  overruled  by  the  Circuit  Court, 
and  the  petition  of  Ranson  was  dismi-tscd. 
2»7*]  'Where  a  chancery  suit  involves  mat- 
ters of  account,  the  action  of  a  master  should  be 
bad  in  the  inferior  court,  and  the  items  ad- 
mitted or  rejected  should  be  stated,  so  that 
exception  may  be  taken  to  the  particular  items 
or  class  of  items,  and  such  a  case  should  be 
brought  before  this  court  on  the  rulings  of  the 
exceptions  by  the  Circuit  Court. 

The  bill  is  dismissed  at  the  plaintiff's  costs, 
without  prejudice. 


JOHN  DOE.  exdem.JAMK.«!  B.  McCAIX.  Jr., 
Henry  V.  McCall,  and  Mary  Sidney  McCiill, 
Plffs.   in  Error, 

T. 

WILLIAM  CARPENTER  and  John  A.  Reitz. 

(See  S.  C.  18  How.  207-307.) 

Deed  may  be  impeached,  although  basis  of  title 
in  lornier  action  where  parties  wore  non-resi- 
dents and  infant,  and  no  judgment  on  the 
deed  having  been  given — not  res  judicata — 
judgment  only  conclusive  on  matter  involved 
^-cannot  conclude  party  who  had  no  interest. 

In  an  notion  of  ejecMnent  It  Is  compelrnt  tor 
l>liilntills  to  Impeach  a  deed,  altlioiisb  some  drCrnd- 
:;nts  c-lnlmod  under  the  same  deed  In  a  former  nc- 
I  ion  of  (lurtltlun.  between  snmc  nnrlleB,  two  of  the 
I  !:iinll(rs  Id  ejectment  huvln;:  lieen  non-reiidents 
;i:mI  Dot  bavins  uppeared,  and  another,  an  Infant 
^^  li'^n  the  pttrtiiinu  Kult  was  pending,  and  no  Jud;f- 
iiK-nt  having  I'cen  Riven  or  question  Involved  upon 
T.  •'  fired  In  the  partition  initt. 

Tlie  rl:^lit  of  the  plaintiffs  to  Impeach  the  deed 
n.'is  iiot  Involved  In  the  partition  suit  so  as  to  be 
ceeinod    res    Judicata. 

IToceedln^  In  partition  are  not  appropriate  tor  a 
llti;;atlon   between    the   parties   In   respect   to   title. 

A  judpnient  Is  conclusive  between  the  parties 
oti!v  upon  n  matter  letiltlmntely  within  the  Issue, 
:.nit  necessarily  Involved  In  the  decision. 

Two  of  the  defendants  In  the  partition  suit, 
Kliiuitilfs  here,  were  non-residents  of  the  State,  and 
nciilier  appeared  nor  were  served  with  process.  As 
'u  tliera  the  proceedings  were  purely  in  rem,  and 
lie  decree  acted  only  on  the  res  or  subject  matter, 
.111(1  only  uiwo  such  interest  as  was  shown  in  the 
I. ill. 

'i'ho<<e  proceedinini  mny  conclude  the  question  of 
parlilion  from  belnc  al'tvrwnrds  aKltated.  but  they 
■  uniior  ronclndr  the  Iltle  of  oven  ii  party  to  them 
>vlii>ni  the  procoedinss  themselves  show  hud  no  In- 
iirost  or  concem  In  the  question  of  partition. 

(Mr.  .Justice  Curtis,  apprehending  that  one 
>.;■  his  connections  is  interested  in  the  subject 
matter  of  this  case,  did  not  sit  therein.) 

'^ulmittcd  .Tan.  15,  1858.    Decided  Feb.  26, 1850. 

I  N    KRROR    to    the    Circuit    Court    of    the 
1    I'nited  St-ttcs  for  the  District  of  Indiana. 
The  case  is  stated  by  the  court. 


N'oTi:. — When  a  deed  Is  void  for  fraud.  Insanity. 
'IninkonneKN.  iluross.  undue  Intlnonoe,  iiul>eclll1y.  In- 
faille),  or  fraud  on  marrluco.  from  ward  to  ^imrdlan, 
frfim  costul  i|ue  trust  to  trustee,  from  heir  to  execu- 
tor. See  Dote  to  llardlDR  v.  Handy,  tt  L.  ed.  L'. 
S.  42!). 
<  Service  of  notice  to  appear  and  defend,  when  noc- 

,       "^sarr    to    validity   of   a    jndement.      See   note    to 

llollinCTwortb  v.  Rarbour.  7  L.  ed.  U.  S.  'X2X. 
'  Ksloppel  liy  reoltalH  in  deed,  will  or  other  instni- 

i        mom.      Kffect  of  recitals   Keueiall.v.      See    note   to 
t       Carver  v.  .lackson.  7  L.  ed.  U.  S.  761. 
]»  L.  ed. 


Messrs.  David  SfDonald  and  George  6.  Daim, 
for  the  plaintifTs  in   error: 

On  the  evidence  in  the  record,  the  plaintiCT* 
made  out  a  prima  facie  case. 

Ricard  v.  Williams,  7  Wheat.  69;  Jackson  T 
Porter,  1  Paine,  C.  C.  457. 

This  is  the  law  of  Indiana. 

Doe  V.  West,  1  Blackf.  133;  Robinoc  t.  Doe, 
8  Blackf.  85. 

"In  such  a  case,  it  is  incumbent  on  a  party 
setting  up  the  defense  to  establish  the  existence 
of  such  an  outstanding  title  beyond  contro- 
versy." 

Greenleaf's  Lessee  v.  Birlh,  6  Pet.  312;  Jack- 
son v.  IIiKlaon,  3  Johns.  375;  Jackson  v.  Todd, 
0  .Johns.  257. 

We  think  that  no  court  can  examine  the 
transcript  in  question  without  being  convincrd 
that  there   was   fraud  in   it. 

But  the  defendants  insist  that  a  fraudulent 
decree  cannot  he  attacked  collaterally.  The 
contrary  is  decided  in  Fermer's  Case,  3  Co.  77  f 
sec.  also,  Kennedy  v.  Daly,  1  S.  &  L.  3.i5; 
Philipson  v.  Earl' of  Egremont,  6  Q.  B.  5.37, 
(iOo;  2  Blackf.  103;  1  Carter,  133;  Broom.  Leg. 
Max.  577. 

.Mr.  C.  Baker,  for  defendants  in  error: 

The  defendants  insist  that  the  plaintiff's 
prima  facie  case  was  rebutted  by  them  in  two 
ways : 

1.  By  proof  of  a  subsisting  outstanding  title 
in  the  original  patentees  of  the  land. 

2.  By  showing  that  the  rights  of  the  lessors 
of  the  plaintiff  were  not  concluded  by  certain 
proceedings  of  the  Vandenburg  Circuit  Court 
to  which  they  were  parties,  and  the  record  of 
which  was  given  in  evidence  by  the  defendants. 

In  ejectment  the  plaintiff  must  recover  on 
the  strength  of  his  own  title,  and  not  on  the 
weakness  of  his  adversary. 

Eldon  V.  Doe,  6  Blackf.  344. 

The  judgment  or  decree  of  the  court  having 
jurisdiction  is  conclusive  upon  the  rights  of  the 
parties  thereto,  and  cannot  be  impeached  col- 
laterally. 

Homer  t.  Doe,  1  Cart.  (Ind.)  133;  Doe  t. 
Smith.  1  Cart.  (Ind.)  400;  Carpenter  v.  Doe,  2 
Cart.  (Ind.)  465;  Doe  v.  Rue,  4  Blackf.  203; 
Grignon's  Lessee  v.  Astor,  2  How.  331);  10 
Pet.  440. 

It  is  also  objected  that  two  of  the  defendants 
were  infants,  and  a  decree  was  taken  against 
them  without  proof.  Such  a  decree  is  erro- 
neous. 

8  Blackf.  273,  300;  2  Carter,  161. 

It  is  also  objected,  that  on  a  bill  for  parti- 
tion, it  is  not  competent  for  a  court  of  e<|uity 
to  try  a  question  of  title.  This  is  not  the  law 
in  Indiana. 

6  Blackf.  335. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court t 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
United  States  for  the  District  of  Indiana. 

The  suit  in  the  court  below  was  an  action  of 
ejectment  by  the  plaintiffs  to  recover  the  pos- 
session of  certain  town  lots  in  the  City  of  L*- 
niasco.  They  proved  on  the  trial  tliat  their 
father  ,James  B.  McCall,  was  the  owner  of  an 
undivided  fourth  'of  a  certain  part  of  f*2»» 
said  City,  and  had  been  in  the  possession  of 
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the   same,  and  died   in   1840;   and  that  they 
were  his  heirs  at  law. 

The  defendants  set  up,  in  bar  of  the  action, 
certain  proceedings  in  partition,  embracing  tlie 
premises  in  question,  in  the  Circuit  Court  of 
the  Fourth  Judicial  District  of  Indiana. 

The  hill  in  partition  was  filed  by  the  tenants 
in  common  of  the  town  lots  with  McCall  in  his 
lifetime,  against  his  children  and  heirs,  the 
present  plaintifls.  Tlie  two  sons  were  non- 
residents of  the  State,  at  the  time,  and  did  not 
appear  or  answer  to  the  bill.  The  daughter 
was  a  resident  of  the  State,  and  was  served 
personally  with  the  subpoena.  She  and  the 
younger  brother  were  under  age,  for  whom 
guardians  ad  litem  were  appointed  by  the  court. 

The  bill,  after  setting  out  the  interests  of  the 
respective  tenants  in  common,  and  that  parti- 
tion had  been  agreed  upon  between  them,  de- 
scribing particularly  the  manner  in  which  the 
liartition  was  to  be  made,  and  the  portions  as- 
signed to  each  in  the  arrangement,  charges, 
that  after  the  agreement,  J.  B.  llcCall  sold  and 
conveyed  all  his  undivided  interest,  to  wit:  one 
undivided  fourth  part  of  the  town  property,  to 
ITugh  Stewart  for  the  sum  of  $11,600,  and  that 
shortly  afterwards,  and  before  he  executed 
deeds  of  partition,  according  to  the  agreement, 
departed  this  life,  leaving  three  children,  his 
heirs  at  law,  James  B.  McCall,  non-resident  of 
this  State,  and  Henry  McCall,  also  a  non-resi- 
dent, and  Mary  S.  McCall,  who  are  infants 
under  the  age  of  twenty-one  years.  The  bill 
further  charges,  that  the  several  proprietors,  in- 
cluding Stewart,  the  grantee  of  McCall,  had 
already  interchanged  deeds  of  partition,  accord- 
ing to  the  agreement,  or  were  ready  so  to  do; 
nnd  that  they  were  ready  to  execute  to  the  h?irs 
deeds  of  all  their  right  to  subdivision  Nos.  3 
and  G  of  the  southeast  quarter  of  section  twen- 
ty-three, in  town  0,  and  of  all  other  portions  to 
which  the  heirs  were  entitled;  and  then  closes 
by  stating,- that,  inasmuch  as  your  orators  are 
unable  to  obtain  relief  in  the  premises,  except 
by  an  interposition  of  the  Court  of  Chanceiy, 
they,  for  the  purpose  of  perfecting  their  several 
titles  to  their  respective  portions  of  said  prop- 
erty, pursuant  to  the  agreement  in  partition, 
pray  that  the  heirs  be  made  defendants;  that 
a  guardian  ad  litem  be  appointed  for  the  first 
two  infant  heirs,  that  they  may  answer  the  bill ; 
And  if  the  same  shall  be  found  true,  that  the 
court  would  appoint  three  commissioners  to 
make  deeds  of  partition,  etc. 

Tlie  bill  was  taken  as  confessed  against  the 
adult  heir,  and  against  the  others  upon  the  an- 
swer put  in  by  the  guardian;  no  proof,  for 
aught  that  appears,  having  been  given.  The 
court  decreed  that  the  prayer  of  the  complain- 
300*]  ants  be  granted  and  "that  C.  D.  Boumc, 
0.  Baker  and  J.  E.  Blythe  be  commissioners 
to  make  deeds,  etc.,  to  the  complainants,  agree- 
ably to  the  partition  mentioned  in  the  bill,  and 
pursuant  to.  and  agreeable  with  the  said  sale 
and  conveyance  made  by  James  B.  McCall,  de- 
ceased, of  his  undivided  interest  in  said  town 
property,  to  the  complainant,  Hugh  Stewart. 

Deeds  were  executed  in  pursuance  of  the  di- 
rections in  the  decree,  and  reported  to  the  court 
and  coniirmed. 

It  appeared  that  MeCall,  iMsides  being  a 
joint  owner  in  the  town  property  which  he  had 
conveyed  to  Stewart,  also  owned,  jointly  with 
8»0 


the  complainants  (except  Stewart),  one  fourth 
of  the  southeast  quarter  of  section  No.  23, 
township  6,  adjoining  the  town,  and  which 
descended  to  his  heirs  and  was  embraced  in  the 
bill  of  partition. 

The  counsel  for  the  plaintiffs,  when  thi*  rec- 
ord of  partition  was  offered  in  evidence  by  the 
defendants,  objected  to  the  admission,  on  the 
ground  that  the  decree  was  void  for  want  v»f 
jurisdiction  of  the  court;  and  also  for  fraud  »,\- 
parent  on  the  face  of  the  proceedings.  The  ob- 
jection was  overruled.  It  appeared  that  th« 
defendants  claim  title  from  Stewart,  the  gran- 
tee of  McCall. 

They  then  rested,  and  the  counsel  for  the. 
plaintiffs  then  produced  and  read  the  convey- 
ance from  their  father  to  Stewart  mentioned  in 
the  bill  of  partition,  and  offered  to  prove  that 
the  conveyance  was  obtained  by  fraud  on  the 
part  of  Stewart,  and  also,  that,  at  the  time  of 
its  execution,  their  father  was  of  unsound 
mind  and  incapable  of  making  a  valid  contract; 
tliat  said  unsoundness  was  well  known  to  Stew- 
art, and  that  he  took  advantage  of  it  in  ob- 
taining the  deed;  that  the  consideration  of 
$11,S00  mentioned  was  never  paid;  that  $6,000 
in  depreciated  state  scrip  was  all  that  was 
ever  paid  or  agreed  to  he  paid,  and  that  the  de- 
fendants purchased  of  Stewart  with  full  knowl- 
edge of  all  the  facts ;  that  the  real  estate,  pur- 
ported to  be  conveyed  by  the  deed,  was  worth 
at  the  time  at  least  $20,000. 

To  all  which  evidence  the  defendant's  coun- 
sel objected,  on  the  sole  ground  that  the  plaint- 
iffs were  barred  by  the  record  of  the  proceed- 
ings in  partition,  whic^i  objection  was  sustained 
by   the  court,   and   the  evidence  excluded. 

The  jury,  under  the  direction  of  the  court, 
rendered  a  verdict  for  the  defendants. 

We  think  the  court  erred  in  excluding  this 
evidence. 

The  binding  effect  of  the  decree,  in  the  chan- 
cery suit,  is  sought  to  be  maintained  upon  the 
ground  that  the  proceedings  were  instituted  not 
only  for  the  purpose  of  making  partition,  but 
also  to  quiet  the  title  between  parties,  and  es 
pecially  the  title  of  Stewart  under  the  convey 
ance  from  McCall;  and  that  the  children 
*and  heirs  were  made  parties  for  this  [*S01 
reason;  and  that  the  proceedings,  in  this  as- 
pect, being  in  the  nature  of  proceedings  in  T«m. 
would  operate  upon  the  title  and  bind  the  heirr. 
whether  they  appeared  or  not,  if  notice  had  been 
given  in  conformity  with  the  statute  or  law  of 
the  State. 

But  we  think  the  obvious  answer  to  this  yi-^vr 
is,  that  the  bill  has  not  been  framed  in  any  such 
aspect,  or  for  any  such  purpose,  either  in  the 
bod^  of  it  or  in  the  prayer.  There  is  no  sug- 
gestion of  any  imperfection  in  the  title  of  Stow 
art,  under  the  deed  of  McCall,  or  of  any  impii- 
tntion  or  questioning  of  the  genuineness  or 
validity  of  it;  nor  does  the  prayer  ask  for  a  de 
cree  to  confirm  the  deed  or  the  title  to  Stewart. 

The  only  pretext  for  the  ground  now  takpn  to 
bind  the  heirs,  is  in  the  allegation  as  follow'4, 
namely:  "As  your  orators  are  unable  to  obtain 
relief  in  the  premises,  except  by  the  interposi- 
tion of  a  court  of  chancery,  they,  for  the  pur- 
pose of  perfecting  their  several  titles  to  the  rc- 
sjKictive  portions  of  said  property,  agreeably 
with  and  in  pursuance  of  said  agreement  of 
partition,  would  respectively  pray,  etc.,"  and 
then  follows  the  prayer  for  partition. 
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K<nr,  it  ia  manifest  that  this  allegation  re- 
fen  simply  to  the  subject  of  providing  for  the 
mutoal  releases  or  conveyances  of  the  joint 
interest  in  the  property,  so  that  each  might  be- 
come vested,  severally,  with  the  title  to  his 
respective  share,  and  nothing  beyond  this,  as  is 
further  evinced  by  the  prayer  of  the  bill,  which 
is,  that  if  the  allegations  in  this  bill  should  be 
found  true,  not  that  Stewart  should  be  quieted 
in  his  title  under  McCall,  but  that  three  com- 
missioners be  ap])ointcd  to  make  the  partition, 
etc.  So  in  respect  to  tlie  dccrre.  It  simply 
orders  that  the  praver  of  the  bill  of  the  com- 
plainants be  granted,  appoints  the  cnmniission- 
en,  and  directs  them  to  make  the  pariilion,  by 
the  execution  of  the  deeds  of  conveyance,  re- 
lease, and  partition  to  the  coinplainants,  ac- 
cording to  their  respective  rights,  etc. 

The  deeds  of  the  commiK^ioners  have  also 
been  referred  to  as  helping  out  the  binding 
eifect  claimed  for  these  proceedings. 

The  deed  of  the  commissioners  to  Stewart 
may  be  taken  as  a  sample  of  all  of  them.  It  le- 
eites  their  appointment,  llie  o'lject  of  it,  to  wit: 
execute  the  partition  deeds,  etc..  nnd  ad'is:  ";in:l 
to  perfect  the  title  of  8.aid  Hugh  Stewart  to  the 
interests  heretofore  conveyed  to  him  in  said 
property,  by  the  said  McCall  in  his  lifetime" — 
they  then  go  on  and  convey  "all  the  right,  title 
and  interest,  claim  and  demand  whatinever  of 
the  liaid  James  B.  McCall,  deceased,  at  the  time 
of  his  death,  and  of  his  heirs,  naming  the  three 
defendants,  since  his  drccaM  or  at  any  other 
lime,  and  of  all  or  any  other  heirs  or  heir  whut- 
302*]  soever,  of  the  said  •James  B.  McCall, 
deceased,"  etc.;  seeking  to  bind  those  not  made 
defendants  as  well  as  those  who  were. 

The  answer  to  all  these  recitals  is,  that  they 
have  no  binding  force  or  elfect  beyond  what  is 
derived  from  the  decree  of  the  court  appointing 
the  commissioners;  and  as  that  simply  con- 
ferred authority  on  them  to  execute  mutual 
conveyances  and  releases  for  the  purpose  of 
making  partition  between  the  parties,  any  re- 
cital going  beyond  this  is  nugatory.  Neither 
should  tilt!  simple  confirmation  of  the  deeds  by 
the  court  be  construed  as  intending  to  go  be- 
yond the  terms  and  directions  of  the  decree. 

The  case,  then,  is  brought  down  to  the  ques- 
tion, so  far  as  the  elTeet  and  operation  of  the 
chancery  suit  arc  concerned,  wliether  or  not 
these  defendants  are  estopped  by  the  decree 
from  iroiM>nchin^  the  deed  of  their  father  to 
Stewart.  And,  in  respect  to  this  question,  we 
may  concede  that,  for  tlie  purposes  of  parti- 
tion, the  court,  under  the  statute  and  law  of 
Indiana,  had  jurisdiction  of  the  subject  matter 
and  were  competent  to  nmkc  the  partition. 

The  point  is  whether  or  not  the  right  of  the 
plaintiffs  to  impeach  this  deed  was  involved  in 
these  proceedings,  so  as  to  be  deemed  res  judi- 
cata, and  all  further  examination  or  inquiry 
foreclosed. 

As  we  hare  already  seen,  the  question  as  to 
its  validity  was  not  presented  upon  the  plead- 
ings in  that  suit,  nor  did  it  become  the  subject 
of  inquiry  or  examination  in  the  course  of  the 
proceeding,  nor  did  it  enter  into  the  decree  of 
the  court  in  the  determination  of  the  case. 
And  the  better  opinion  is,  that  no  such  question 
could  have  1)een  raised  by  the  defendants  in 
that  proceeding,  if  they  had  sought  to  invali- 
date the  deed.  The  most  that  the  court  would 
ltli.ed. 


have  been  justified  in  doing,  in  the  usual  course 
of  proceeding,  would  have  been  to  have  stayed 
the  suit  in  partition  till  the  question  could 
have  been  settled  at  law.  The  proceedings  in 
partition  are  not  appropriate  for  a  litigation 
between  parties  in  respect  to  the  title. 

As  to  the  binding  effect  of  judgments  or  de- 
crees, the  general  rule,  is,  that  the  judguionts  of 
courts  of  concurrent  jurisdiction  are  not  ad- 
missible in  a  subsequent  suit,  unless  they  are 
upon  the  same  matter,  and  directly  on  the 
point;  when  the  same  matter  is  directly  in 
question,  and  the  judgment  in  the  former  suit 
upon  the  point,  it  will  then  be  as  a  plea,  a  bar, 
or  as  eviifpiiee,  conclusive  between  the  parties. 
2  Phillips  Ev.  13.  So  a  judgment  is  conclusive 
upon  a  matter  legitimately  within  the  issue, 
and  necessarily  involved  in  the  decision. 

4  Cow.  6u0;  8  Wend.  0;  C.  &  H.  notes,  part 
2,  note  22. 

Testing  the  case  by  this  principle,  it  seems 
quite  clear  that  the  proceedings  in  partition 
constituted  no  defense  to  this  'action;  [*303 
no  question  was  mode  upon  the  deed  by  the 
pleadings,  nor  any  judgment  given  upon  it;  nor 
was  any  such  questions  necessarily  involved  in 
the  partition  suit. 

Besides,  two  of  the  defendants.  plaintilTs 
here,  were  nonresidents  of  the  State,  and 
neillier  appeared,  nor  were  served  personally 
witli  process.  As  to  them,  the  proceedings  were 
purely  in  rem,  and  the  decree  acted  only  upon 
the  res  or  subject  matter.  And,  as  to  the  sub- 
ject matter,  the  bill  on  its  face  shows,  that 
these  two  plaintilTs  had  no  interest  in  or  con- 
nection with  the  psirlili'in,  c\i-t'pt  as  ri'spc-ied 
the  snulhcast  quarter  of  section  twenty -three. 
This  tract  was  not  included  in  the  deed  to 
Stewart,  and  of  course  descended  to  tne  heirs. 
Being  tenants  in  common  with  the  complain- 
ants, the  decree  of  partition  might  operate  upon 
it  and  bind  them.  But,  as  to  the  premises  uuw 
in  dispute,  it  could  have  no  effect,  as  it  appears, 
by  the  averment  of  complainants  themselves, 
the  defendants  had  no  interest  in  it.  The  title 
was  in  Stewart.  The  decree,  therefore,  0)>crat- 
ing  simply  in  rem,  could  only  operate  upon  such 
interest  or  estate  of  the  defendant  as  was 
shown  in  the  bill,  and  properly  the  subject  of 
the  partition  agninst  them.  Beyond  this,  it 
was  mefTectual,  either  as  to  its  direct  operation, 
or  when  in  question  collaterally. 

Proceedings  of  this  character  are  allowed  to 
conclude  th'!  rights  of  the  absent  party,  only 
as  it  respects  property,  whether  real  or  person- 
al, involved  in  the  suit,  the  property  of  the 
party  proceeded  against.  They  act  upon  the 
thing,  and  bin<i  the  party  in  respect  to  it. 
Now,  that  in  this  case,  so  far  as  the  two  non- 
resident defendants  were  concerned,  was  their 
interest  in  the  southeast  quarter  of  section 
twenty-three  t  They  were  strangers  as  regard- 
ed any  other  piece  or  parcel  of  land  involved  in 
the  proceedings. 

Then,  as  to  Mary,  the  daughter,  the  process 
was  served  personally  upon  her;  she  was  an 
infant,  and  appeared  by  a  guardian  ad  litem. 
Itnt  this  was  simply  an  appearance,  as  the  rep- 
resentative of  her  interest  in  the  undivided 
parcel  which  had  descended  to  the  heirs.  The 
bill  shows  that  she  had  no  interest  in  the  parti- 
tion, except  as  to  this:  all  the  other  parcels  of 
which  partition  was  sought  belonged  to  other 
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parties,  and  concerned  them  alone;  as  to  these, 
John  Doe  might  have  been  made  a  party  with 
as  much  propriety  as  this  defendant.  It  may 
be,  as  we  have  already  said,  that  these  pro- 
ceedings conclude  the  question  of  partition 
from  afterwards  being  agitated — a  question 
which  it  is  not  now  necessary  to  decide;  but 
we  think  it  clear  that  they  cannot  conclude  tlie 
title  even  of  a  party  to  them,  whom  the  pro- 
ceedings themselves  show  had  no  interest  or 
concern  in  the  question  of  partition. 
$04»]  'Upon  the  whole,  after  the  best  con- 
sideration we  have  been  able  to  bestow  upon 
the  case,  we  think  the  court  erred  in  excluding 
the  evidence  offered  to  impeach  the  deed  of  Mc- 
Call  to  Stewart,  and  that  the  judgment  below 
should  be  reversed,  and  a  venire  de  novo 
•warded. 

Mr.  Justice  Campbell,  dissenting: 

The  Circuit  Court  of  Vanderburgh  County, 
Indiana,  exercising  chancery  jurisdiction,  in 
1842,  pronounced  a  decree,  appointing  three 
commissioners  to  make  deeds  of  conveyance, 
release  and  partition  to  the  plaintiffs  in  the 
suit,  of  certain  lots  in  the  Town  of  Lamasco, 
in  that  county,  and  which  embrace  the  land  in- 
eluded  in  this  suit,  according  to  an  agreement 
for  a  partition  made  by  a  portion  of  the  plain- 
tiffs and  James  B.  McCall,  the  ancestor  of  the 
lessors  of  the  plaintiffs  in  this  cause,  and  also 
of  a  sale  and  conveyance  by  him  to  one  Stew- 
art of  his  undivided  interest  in  the  property, 
and  directed  that  the  deed  should  convey  the 
fee  simple  to  the  complainants  respectively. 

The  deeds  were  executed  by  the  commission- 
ers, were  reported  to  the  court,  and  were  con- 
firmed by  an  order. 

This  decree  was  rendered  in  a  chancery  cause, 
prosecuted  by  persons  who  had  held  in  com- 
mon the  site  of  the  Town  of  Lamasco  with  Mc- 
Call, and  who  had  entered  into  the  agreement, 
by  which  specified  lots  were  set  apart  to  each 
of  the  tenants,  and  for  which  mutual  convey- 
ances were  to  be  made,  and  one  Stewart,  on 
whose  behalf  it  was  alleged  that,  after  the 
agreement,  and  before  deeds  were  made,  Mc- 
Call had  sold  and  conveyed  to  him  his  entire 
undivided  interest  in  the  tract. 

The  object  of  the  bill  was  to  perfect  in  the 
complainants,  according  to  the  agreement  of 
partition  and  the  sale  of  conveyance  to  Stewart, 
their  titles.  One  of  the  children  of  McCall  was 
served  with  process,  and  two  were  called  in  by 
publication,  and  a  guardian  ad  litem  was  ap- 
pointed for  the  minors.  The  prayer  of  the  bill 
was  for  the  appointment  of  commissioners  to 
make  the  conveyances  according  to  the  agree- 
ment and  the  sale. 

The  defendants  claiming  to  hold  the  lands 
under  these  complainants,  offered  the  record  of 
the  proceedings  in  evidence  upon  the  trial  in 
the  Circuit  Court,  which  was  opposed,  for  the 
reason  that  the  court  had  no  jurisdiction,  and 
for  fraud,  apparent  on  the  face  of  the  bill,  the 
evidence  was  admitted  as  conclusive  of  the 
title,  and  an  issue  was  formed  on  the  bill  of 
exceptions  for  this  court. 

The  decree  operates  upon  a  title  to  lands 
305*]  within  the  county  "and  state  where  the 
Circuit  Court  that  rendered  it  was  held.  That 
court  possess,  under  the  constitution  and  laws 
of  Indiana,  a  general  chancery  jurisdiction,  and 


a  special  authority  to  appoint  commissioners' 
to  execute  decrees  like  the  present.  One  of  the 
defendants  was  before  the  court  by  process, 
and  was  defended  by  a  ^ardian,  and  the  others 
by  publication  accordmg  to  tlie  authorized 
practice  of  that  court.  This  being  the  state  of 
the  record — the  jurisdiction  of  the  court  spread- 
ing over  the  subject  matter,  and  embracing  the 
parties — the  inquiry  arises  on  what  principle 
can  its  authority  be  impeached  in  a  collateral 
proceeding  t  It  is  said  that  it  being  apparent 
from  the  bill  that  James  B.  McCall  had  sold 
his  entire  interest  in  the  Town  of  Lamasco  to 
Stewart,  that  Stewart  might  have  coinplelcd 
his  agreement  for  a  partition,  and  that  the 
heirs  of  McCall,  having  inherited  no  estate, 
were  not  proper  parties  to  the  bill,  and  that  the 
deeds  of  conveyance,  release  and  partition 
under  the  decree  did  not  conclude  their  rights. 
But  who  is  to  decide  whether  they  were  proper 
parties  to  the  bill,  and  whether  it  was  proper 
to  terminate  all  contest  upon  the  title,  by  re- 
quiring them  to  release  their  rights,  whalever 
they  might  happen  to  he,  to  the  plaintiffs? 
Upon  whom  was  the  duty  devolved  by  the  con- 
stitution and  laws  of  Indiana  to  determine 
whether  the  bill  was  framed  according  to  the 
course  of  chancery  practice  and  the  decree  a 
proper  expression  of  chancery  jurisprudence? 
Certainly  not  this  court,  nor  the  Circuit  Court 
of  the  United  States  for  Indiana. 

A  court  of  the  State  of  Indiana,  with  a  ple- 
nary jurisdiction  in  chancery,  having  the  sub- 
ject matter  and  parties  within  that  jurisdic- 
tion, has  pronounced  the  decree;  from  whence 
comes  the  power  of  this  court  to  pronounce  its 
jurisdiction  usurped  and  its  decree  a  niillityT 
This  court,  of  old,  was  accustomed  to  say,  "that 
a  judgment  or  execution  irreversible  by  a  su- 
perior court,  cannot  be  declared  a  nullity  by 
any  authority  of  law,  if  it  has  been  rendered 
by  a  court  of  competent  jurisdiction  of  the 
parties  and  the  subject  matter,  with  authority 
to  use  the  process  it  has  issued;  it  must  re- 
main the  only  test  of  the  respective  riglits  of 
the  parties  to  it."  And  also,  "the  line  which 
separates  error  in  judgment  from  the  usurpa- 
tion of  power  is  very  definite,  and  is  precisely 
that  which  denotes  the  cases  where  a  judgment 
or  decree  is  reversible  only  by  an  appellate 
court,  or  may  be  declared  a  nullity  collHterally 
when  it  is  offered  in  evidence  in  an  action  con- 
cerning the  matter  adjudicated,  or  purporting 
to  have  been  so.  In  the  one  case  it  is  a  record 
imputing  absolute  verity;  in  the  other  mere 
waste  paper."     10  Pet.  449. 

We  have  only  now  to  ascertain  the  extent 
of  the  jurisdiction  of  courts  of  chancery  in 
the  matters  of  partition,  and  to  quiet  title  by 
removing  dormant  equities,  and  the  effect  of 
decrees  in  'such  cases.  The  first  branch  [*306 
of  the  inquiry  is  satisfactorily  answered  by 
Judge  Story.  "In  all  cases  of  partition,"  he 
says,  "a  court  of  equity  does  not  act  merely  in 
a  ministerial  character  and  in  obedience  to  the 
call  of  the  parties  who  have  a  right  to  the  par- 
tition, but  it  founds  itself  upon  its  general  ju- 
risdiction as  a  court  of  equity  and  administer* 
its  relief  ex  equo  et  bono,  according  to  it* 
own  notions  of  general  justice  and  equity  be- 
tween the  parties.  It  will,  therefore,  by  it* 
decree,  adjust  all  the  equitable  rights  of  the 
parties  interested  in  the  estate,  and  courts  of 
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equity,  in  making  these  adjustments  will  not 
confine  tliemselves  to  the  mere  legal  rights  of 
the  original  tenants  in  common,  but  will  have 
regard  to  the  legal  and  equitable  rights  of  all 
other  parties  interested  in  the  estate  which 
have  been  derived  from  any  of  the  original 
tenants  in  common." 

Such  being  the  enlarged  jurisdiction  upon  the 
subject  matter,  the  question  arises  as  to  the 
effect  of  the  decrees  upon  the  titles  that  are 
or  might  have  been  involved  in  a  suit  of  that 
nature. 

In  Reese  v.  Holmes,  5  Rich.  Eq.  531,  the 
court  determined  that  the  parties  to  such  a  rec- 
ord were  concluded  by  the  decree  from  show- 
ing that  they  had  a  greater  estate  than,  or 
one  derived  from  a  different  source  from,  that 
net  out  in  the  proceedings  and  established  by 
the  decree. 

The  court  said,  "if  any  relievablc  fraud  or 
mistake  entered  into  the  decree  when  it  was 
pronounced,  the  party  affected  b^  it  might  have 
faeon  heard,  if  he  iiad  come  within  a  reason- 
able time,  with  a  direct  proceeding  to  set  the 
proceeding  aside,  but  while  it  stands  it  is  the 
standsrd  to  which  every  party  taking  under  it 
must  resort  for  the  measure  of  his  rights,  and 
cannot  be  set  aside  or  modified  collaterally." 
In  Stewart  v.  Migell,  8  Ired.  Eq.  242,  the  court 
decide  that  a  bill  cannot  be  supported  to  set 
aside  a  decree  formerly  made  between  parties, 
though  it  be  alleged  that  the  facts  found  by 
the  court  did  not  exist ;  and  that  the  decree  was 
conclusive,  in  respect  to  the  thing  which  the 
parties  had,  or  admitted,  or  it  was  declared 
they  had,  and  also  in  respect  to  the  share  to 
which  each  was  entitled  in  severalty,  and  to 
the  parcel  so  allotted.  In  Mills  v.  Witherington, 
2  Dev.  &  B.  433,  where  land  belonging  to  one 
in  severalty  was  included  in  the  petition  as 
land  held  in  common,  and  allotted  to  another 
in  severalty,  it  was  held,  in  an  action  of  eject- 
ment, that  the  lessor  of  the  plaintiff,  who  had 
been  a  party  to  the  judgment,  "was  concluded, 
bound  and  estopped,  to  controvert  anything 
contained  in  it."  In  Clapp  v.  Bronoghon,  9  Cow. 
537,  the  court  say,  "that  the  judgment  in  par- 
tition, it  is  true,  does  not  change  the  pos- 
Ression,  but  it  establishes  the  title,  and  in  an 
ejectment  must  be  conclusive." 

1  Md.  Ch.  Dec.  465;  14  Ga.  521;  17  Ves.  355; 
29  Me.  128. 

307*]  'I  do  not  consider  it  necessary  to  in- 
quire whether  the  fact  of  an  absolute  sale  and 
a  perfect  conveyance  by  McCall  to  Stewart  did 
not  relieve  the  heirs  from  the  duty  of  com- 
pleting the  agreement  of  their  ancestor.  Nor 
do  I  consider  it  necessary  to  inquire  whether, 
having  such  a  sale  and  conveyance,  Stewart 
liad  a  good  case  to  go  into  chancery  to  cut  off 
possible  but  unpublished  equities;  nor  do  I  con- 
sider it  necessary  to  inquire  whether  there  was 
sufficient  or  any  evidence  to  support  the  de- 
cree. Those  questions  were  all  subject  to  the 
jurisdiction  of  the  Circuit  Court  of  Vander- 
burg  County,  and  might  have  been  revised  in 
the  Supreme  Court  of  Indiana. 

Those  courts  had  entire  jurisdiction  of  the 
parties  and  the  cause,  and  its  decree  cannot  be 
collaterally  impeached. 

I  am  authorized  to  say  that    Mr.   Justice 
Daaid  concur*  in  this  opinion. 
IftUed. 


JOHN  I.  ORTON,  Appt, 

V. 

GEORGE  SMITH. 

(See  S.  C.  18  How.  263-266.) 

Only  he  who  has  legal  title  and  possession,  can 
maintain  bill  to  quiet  title — circuit  court 
should  not  enjoin  state  court  where  same 
question  is  pending. 

Tbose  only  who  bave  a  clear,  legal  and  equitable 
title  to  land,  with  possession,  bave  risbt  to  claim 
the  Interference  of  a  court  of  equity  to  give  them 
pence,  or  dissipate  a  cloud  on   the  title. 

The  volunteer  purchaser  of  a  litigious  claim,  the 
assignee  of  a  secret  equity  for  nominal  considera- 
tion, and  of  the  bare  legal  title  for  Iliie  considera- 
tion. Improperly  assigned  to  him  during  a  suit  to 
ascertain  to  whom  It  belonged,  cannot  maintain 
such  u  suit  for  Injunction. 

The  Circuit  Court  should  refuse  to  entertain  a 
bill  of  peace  for  an  Injunction,  when  the  title  is  In 
litigation  In  a  state  court  of  concurrent  jurisdiction 
of  the  case. 

Argued  Feb.  8,  1856.      Decided  Feb.  28,*18fi«. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Wisconsin. 

The  case  is  stated  by  the  court. 

Messrs.  William  P.*Linde  and  R.  H.  Gillet, 
for  the  appellants: 

Mere  inadequacy  of  consideration  will  not  de- 
feat the  sale,  as  fraudulent  for  that  reason 
alone. 

1  Sto.  Eq.  sec.  245;  2  Hovenden,  14. 

The  bill  makes  an  affirmative  allegation  of 
fraud  which  cannot  be  presumed,  but  must  be 
strictly  proved. 

1  Sto.  Eq.  100. 

If  Hubbard  kept  his  interest  concealed  to  de- 
fraud his  creditors,  be  has  no  remedy,  nor  h»» 
his  erantee  even  against  the  party  thus  fraudu- 
lently holding  the  title. 

Warburton  v.  Aken,  1  McLean,  460. 

Much  less  has  he  or  his  grantee  a  remedy 
against  an  intervening  purchaser,  without 
notice  of  the  legal  title. 

Bean  v.  Smith,  2  Mason,  252. 

A  bona  ffde  purchaser  for  valuable  consider- 
ation, without  notice  in  the  grant  to  his  vendor, 
should  hold  the  estate  against  an  original 
grantor  and  his  heirs. 

Dexter  v.  Harris,  2  Alason,  631;  Fletcher  T. 
Peck,  6  Cranch,  133. 

If  Hubbard,  holding  an  adverse  title  to  n 
paper  title  in  the  hands  of  another,  stands  by 
silently  and  is  apprised  that  purchaser  is  buy- 
ing the  paper  title,  the  purchaser  will  be  pro- 
tected. 

1  Sto.  Eq.  sec.  376;  Bank  U.  S.  t.  Lee,  13  Pet. 
107. 

Messrs.  D.  A.  J.  Upham  and  J.  S.  Brown,  for 
the  appellee: 

The  assignee  of  a  chose  in  action,  as  for  in- 
stance, of  a  mortgagee,  is  hot  protected  aa  a 
bona  flde  purchaser. 

Ellis  V.  Messeroie,  11  Paige,  467;  Webster  ». 
Wise,  1  Paige,  319;  Scott  v.  Shreove,  12  Wheat. 
005;  10  Miss.  378;  2  Ohio,  400;  Barrow  v.  Bis- 
pham,  6  Halst.  110;  Bury  v.  Hartman,  4  S.  & 
R.  177. 

It  is  unnecessary  to  defeat  specific  perform- 
ance, to  consider  the  transaction  as  absolutely 
fraudulent. 


NOTB. — Necessity  and  sufficiency  of  possession  as 
condition  of  bill  to  remove  cloud  on  title — see  notes, 
8  L.B.A.  7:28 ;  10  L.U.A.  SOS. 
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Circumstances  of  hardship,  suspicion,  surprise 
or  fraud,  are  sufficient. 

Seymour  v.  Delancey,  6  Johns.  Ch.  222; 
TTenderson  v.  Hays,  2  Watts,  148j  Mortlock  v. 
IJuller,  10  Ves.  305;  Waters  v.  Taylor,  16 
Ves.  25. 

Tlie  courts  will  presume  fraud  from  the  re- 
lation of  Butler  with  the  other  parties.  It  is 
for  Butler  and  his  assignee  to  purge  the  trans- 
action of  the  character  of  fraud,  which  it  bears 
on  its  face. 

Whelan  v.  Whekn,  3  Cow.  537;  Parkist  v. 
Alexander,  1  Johns.  Ch.  394;  6  Johns.  Ch.  543; 
Reed  v.  Warner,  5  Paige,  050;  Church  v.  Ster- 
ling, IG  Conn.  388;  In  re  Brown's  Estate,  2 
Barr.  403;  Mosley  v.  Buck,  3  Munf.  232. 

Mr.  Justice '  Gtier  delivered  the  opinion  of 
the  court: 

The  bill  in  this  case  is  in  the  nature  of  a  "bill 
of  peace,"  as  authorized  by  the  statutes  of  Wis- 
ooUNin.  Smith,  the  claimant  below,  claimed  to 
lie  owner  of  certain  lands,  to  M-hirh  Orton 
claimed  also  to  have  some  title.  The  bill  prays 
an  injunction  against  Orton,  to  prohibit  him 
from  scttiiir;  up  his  claim,  and  thereby  "cast- 
ing a  cloud"  over  the  good  legal  title  of  com- 
plainant. 

The  facts  of  the  case  are  somewhat  complex, 
and  its  merits  will  be  better  apprehended  by  a 
succinct  history  of  them,  as  elicited  from  the 
plendings  and  evidence. 

Hubbard  had  settled  in  Wisconsin,  having 
escaped  from  his  creditors,  with  some  pecuniary 
means,  which  he  thought  it  prudent  to  conceal. 
Hence,  though  he  speculated  in  the  purchase 
and  sale  of  lands,  the  title  to  them  was  held  by 
friends.  He  had  contracted  to  sell  certain  lots 
204*]  in  Milwaukee  to  Schram.  'But  Scluam 
would  not  pay  his  money  without  a  good  legal 
title,  or  good  security  that  it  should  be  con- 
veyed to  him.  Hubbard  resided  in  the  family 
of  his  frierid  Butler,  and  being  addicted  to 
idleness  and  intemperance  he  confided  the 
management  of  his  affairs,  in  a  great  measure, 
to  Butler.  Schram  would  not  pay  his  money 
on  the  security  of  Butler  or  the  promise  of 
Hubbard  to  obtain  a  title;  and  one  Kiiab  at  I 
length  was  prevailed  on  to  enter  into  a  bond 
with  Butler,  conditioned  that  a  good  legal  title  | 
should  be  made  to  Schram  for  the  lots.  But 
Knab  was  unwilling  to  enter  into  this  bond 
without  security  also.  For  this  purpose  the 
land  in  dispute  in  this  suit  was  conveyed  to 
him  in  fee  by  one  Cyrus  D.  Davis,  who  held  the 
legal  title  as  friend  and  trustee  of  Hubbard. 
This  deed  was  put  on  record  by  Knab,  who,  at 
the  same  time,  gave  his  title  bond  covenunting 
to  convey  the  laml  to  Butler,  when  the  cove- 
nants of  their  bond  to  Schram  would  be  sntis- 
lied  or  released.  This  title  bond  was  not  given 
to  Davis,  because  he  claimed  no  l)oneflcial  inter- 
est in  the  land,  nor  to  Hubbard,  bceause  his 
policy  required  him  not  to  appear  to  have  any  i 
title  to  property;  but  to  Butler,  the  friend  and ' 
active  agent  of  Hubbard.  Notwithstanding  the 
testimony  of  Butler,  that  he  paid  Hubbard  for 
the  land,  and  did  not  hold  as  secret  trustee  for 
him,  the  fact  may  be  considered  doubtful;  and 
it  is  not  necessary  to  decide  it,  in  our  view 
of  the  present  case.  Hubbard  is  now  deceased; 
but  in  his  lifetime  ho  assigned,  for  the  oon- 
nideiation  of  one  dollar,  all  his  interest  in  the 
land  in  dispute  to  one  Gruenhagen  (under 
^9* 


whom   Smith,  the  eomplainaat,    claims),    by 
deed  dated  in  June,  1851. 

On  the  22d  of  February,  1851,  Butler  aa- 
signed  to  Orton,  the  defendant,  the  title  bond  of 
Knab  for  the  consideration  of  $2,100.  Thia 
consideration  has  been  paid  without  any  knowl- 
edge or  notice  of  any  secret  equity  in  Hubbard; 
and  the  covenants  of  the  bond  to  Schram  being 
fulfilled  or  released,  Orton  filed  his  bill  in 
chancery  on  the  Oth  of  August,  1851,  against 
Knab,  demanding  from  him  a  conveyance  of  the 
legal  title  according  to  the  exigency  of  his  bond. 

During  the  pendency  of  this  bill,  which  woul  I 
settle  the  legal  and  equitable  rights  of  all  pci- 
sons  having  any  claim  to  the  land  in  dispute, 
the  complainant.  Smith,  becomes  the  purchaser 
of  the  real  or  supposed  secret  equity  of  Hub- 
bard. And  not  only  so,  but  he  has  obtained 
from  Knab  the  transfer  of  the  legal  title  for 
a  nominal  consideration;  thereby  substitutin;;; 
himself  in  the  place  of  Knab  in  the  context 
pending  in  the  Slate  Court.  The  charge  of 
fraud  made  in  the  bill,  because  Knab's  title 
bond  was  made  to  Butler  and  not  to  Hubbard, 
is  not  substantiated.  It  was  a  matter  of  in- 
difference to  Knab  whether  Hubbard  or  Butler 
*hetd  the  bond.  He  had  no  concern  [*2C5 
with  the  private  arrangements  or  secret  trusts 
between  them.  When  the  condition  of  his  bond 
to  Schram  was  released,  Knab  was  bound  to 
convey  to  Butler,  by  the  exigency  of  his  own 
contract,  and  could  not  make  himself  a  judge 
of  the  equities  between  Butler  and  Uubbanl. 
His  assignment  to  Smith,  under  the  circum- 
stances, could  have  no  effect  but  to  substitute 
Smith  in  his  own  place,  under  the  same  liabili- 
ties. 

On  this  state  of  the  facts  the  court  below 
decreed  the  title  to  the  land  to  be  in  Smith. 

"And  further,  that  the  said  defendant,  John 
J.  Orton,  be,  and  hereby  is,  perpetually  en- 
joined and  forever  barred  from  setting  up  or 
asserting  any  claim  in  or  right  to  said  premises, 
by  virtue  of  or  upon  said  bond  and  assignment. 
But  this  injunction  and  decree  arc  not  in  any 
way  to  alTcct  or  operate  against  him,  the  said 
John  J.  Orton,  in  the  prosecution  of  a  bill  pend- 
ing in  the  Circuit  Court  of  Milwaukee  County, 
in  this  State,  wherein  he  is  complainant  and 
David  Knab  is  defendant;  this  court  not  in- 
tending to  enjoin  a  proceeding  in  the  state 
court. 

We  think  the  court  erred  in  entering  such  t. 
decree.  Those  only  who  have  a  clear,  legal 
and  equitable  title  to  land  connected  with  pos- 
session, have  any  right  to  claim  the  interfer- 
ence of  a  court  of  equity  to  give  them  pca£c_or 
dissipate  a  j;loud  on.lhs-  title. 

The  complainant  in  this  case  is  the  volun- 
teer purchaser  of  a  litigious  claim;  he  is  the 
assignee  of  a  secret  equity  for  apparently  a 
mere  nominal  consideration,  and  of  the  l>an> 
legal  title  for  a  like  consideration.  This  legal 
title  was  impropei-ly  assigned  to  him,  during 
the  pendency  of  a  suit  in  chancery  to  ascertain 
the  person  justly  entitled  to  it. 

Besides,  the  decree  in  this  ease  demonstrates 
the  impropriety  of  the  interference  of  the  court 
of  the  United  States,  and  of  its  entertaining  ju- 
risdiotion  of  a  question  of  title  then  |H'nding  in 
the  State  Court.  It  is  true,  if  this  were  an  eject- 
ment in  a  court  of  law,  the  pendency  of  another 
ejectment  between  the  same  parties  might  not 
have  afforded  sufficient  ground  for  a  plea  of 
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«nti«  Action  pendente;  nor  would  the  court  have 
been  bound,  even  by  comity,  to  await  the  de- 
cision of  the  State  Court,  or  suffer  the  cause 
pending  before  them  to  be  in  any  way  affected 
by  it.  But  a  decree  of  a  court  of  chancery,  on 
a  bill  of  peace,  must  necessarily  operate  by  way 
of  estoppel,  as  to  the  title  of  the  land,  and  con- 
elude  all  the  parties  to  it,  because  it  should  put 
an  end  to  all  litigation  between  them.  If  they 
hare  suits  pending  in  otlier  courts,  on  the  same 
question  of  title,  they  must  cease.  This  bill 
acts  by  injunction  on  the  party — no  injunction 
ever  ffoes  to  the  court  having  a  concurrent 
S66*]  jurisdiction  *of  the  question.  The  courts 
of  the  United  States  have  no  such  power  over 
suitors  in  a  state  court.  But  a  decree  on  a  bill 
of  peace  which  does  not  put  an  end  to  litiga- 
tiou  is  a  mere  brutum  I'ulmen.  Unless  the 
court  can  make  a  decree  which  it  can  execute, 
it  is  a  sufficient  reason  for  refusing  to  take  cog- 
nizance of  the  case.  It  is  a  rule  absolutely 
necessary  to  be  observed  by  courts  who  have  a 
concurrent  jurisdiction,  that  iu  all  cases  "where 
the  jurisdiution  of  a  court  and  the  right  of  a 
plaintiff  to  prosecute  his  suit  in  it  have  once 
attached,  that  right  cannot  be  arrested  or 
taken  away  by  proceedings  in  anotlier  court." 
This  rule,  it  is  said,  "has  its  foundation  not 
merely  in  comity,  but  in  necessity.  If  one  may 
enjoiu,  the  other  may  retort  by  injunction,  and 
thus  the  parties  be  without  remcNly. 

See  Peck  v.  Jonncss,  7  How.  C25j  Taylor  v. 
Eoyal  Saxon,  1  Wall.  Jr.  311. 

If  the  decree  in  this  case  can  be  of  any  value 
whatever,  let  us  look  at  the  consequences  which 
may  possibly  and  probably  will  arise,  in  case  it 
is  enforced. 

Orton,  claiming  as  the  bona  fide  assignee  and 
pnrcluiser  of  the  title  bond  given  by  Knab,  has 
a  bill  pending  in  the  State  Court  to  compel  a 
transfer  of  the  legal  title.  Pending  this  litiga- 
tion, Knab  assigns  the  legal  title  to  a  citizen  of 
another  state,  who  comes  into  the  court  of  the 
United  States,  praying  an  injunction  against 
Orton  from  setting  up  his  title.  Suppose  the 
State  Court  decrees  the  title  to  be  in  Orton, 
and  compels  Knab  and  Smith,  his  assignee,  to 
release  the  legal  title  to  him.  Now,  the  court 
below  has  made  a  decree  that  enjoins  Orton 
from  ever  setting  up  his  title  against  Smith. 
It  is  true  the  decree  protests  against  interfer- 
ence with  proceedings  in  a  state  court;  but 
unless  it  is  construed  so  as  to  be  a  perfect 
"felo  de  se,"  it  must  be  enforced  in  favor  of  the 
complainant  somehow.  When  the  sheriff  puts 
Orton  in  possession  under  the  decree  of  the 
State  Court,  and  expels  Smith,  the  Circuit 
Court,  by  its  officer,  must  replace  Smith,  or  im- 
prison Orton  for  a  contempt.  This  would  in- 
deed be  a  humiliating  spectacle.  Such  a  dis- 
reputable collision  of  jurisdictions  should  be 
sedulously  avoided.  This  can  only  be  done  by 
refusing  to  entertain  a  bill  of  peace  for  an  in- 
junction when  the  title  is  in  litigation  in  a 
court  of  concurrent  jurisdiction;  otherwise,  the 
result  of  a  bill  of  peace  may  be  not  peace  but 
war;  and  instead  of  dispelling  a  "cloud"  from 
tbe  title  of  either  party,  will  doubly  increase 
the  darkness  and  difficulty  with  which  it  was 
environed. 

Decree  of  the  Circuit  Court  ia,  therefore,  re- 
versed, and  the  bill  dismissed  with  costs,  but 
without  prejudice. 
IS  Ij.  eO. 


RICHABD  C.  STOCKTON,  Appt., 

T. 

JAMES  C.  FORD. 

(See  S.  C.  18  How.  418-420.) 

Former  judgment  involving  same  question,  is  a 
bar  to  another  suit. 

A  judgment  between  same  parties.  In  which  a 
claim  of  plalntlir  was  decided,  or  was  properly  In- 
volved and  migbt  have  been  there  raised  and  de- 
termlDed,  Is  a  i>ar  to  another  action  tor  tbe  same 
cause. 

The  neglect  of  tbe  plaintiff  to  avail  himself  of  It 
(urolshes  no  reason  for  another  litigation. 

Submitted  Feb.  24, 1866.   Decided  Feb.  28, 1850. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisi- 
ana. 

The  case  is  stated  by  the  court.  See,  also, 
S.  C.  n  How.  232. 

Mr.  K.  C.  Stockton,  in  person,  and  Mr.  K«v- 
eidy  Johnson  for  the  appellant. 
Mr.  Gamett  Duncan  for  the  appellee. 


*Mr.  Justice  Nelson  delivered  tbe  [*419 
opinion  of  the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana. 

The  bill  was  filed  by  the  plaintiff  to  ch.irge 
the  plantation  and  slaves  of  the  defendant  with 
a  judicial  mortgage,  originally  obtained  by  one 
Prior,  against  the  firm  of  N.  &,  E.  Ford  &  Co. 
The  plaintiff  claims  an  interest  in  this  mort- 
gage, first,  by  purchase  on  execution  against 
Prior;  and  second,  by  a  trust  created  in  the  as- 
signment of  the  same  by  Prior,  under  which 
the  defendant  derived  title  to  it.  The  bill  sets 
out  the  sale  of  the  mortgage  and  purchase  by 
the  plaintiff,  and  also  the  assignment  of  the 
same  by  Prior  to  Jones,  and  by  him  to  the  de- 
fendant. The  assignment  to  Jones  provided 
for  the  payment  first  of  the  attorney's  fees  and 
all  other  costs  out  of  the  proceedings  of  the  _ 
judgment,  and  the  balance  to  be  applied  to  the  ' 
debts  of  Prior  for  which  Jones  was  responsible, 
and  the  surplus,  if  any,  to  the  assignor. 

The  plaintiff  prayed  that  the  defendant 
might  be  decreed  to  pay  the  attorney's  fees  and 
costs  on  obtaining  the  judicial  mortgage,  ac- 
cording to  the  condition  of  the  assignment; 
and  also,  any  balance  that  might  be  found 
due  after  satisfying  the  debts  for  which  Jones 
was  responsible. 

The  defendant,  among  other  defenses,  set  up 
a  former  suit  in  bar. 

A  previous  bill  had  been  filed  by  the  plaintiff 
against  the  defendant,  seeking  to  foreclose  this 
judicial  mortgage,  in  which  the  same  title  as  in 
case  under  the  execution  and  sale  against  Prior 
was  relied  on.  And  among  other  defenses  to 
that  suit,  the  defendant  set  up  the  assignment 
of  the  mortgages  by  Prior  to  Jones  previous  to 
the  said  sale  on  execution,  and  by  Jones  to  tbe 
defendant. 

This  right  of  the  plaintiff  to  the  judicial 
mortgage  under  the  sale  on  execution,  and  of 
the  defendant  under  the  assignments,  were  di- 
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rectly  involved  Jn  that  suit,  and  presented  the 
principal  questions  in  the  case.  The  validity 
of  the  assignments  over  the  claim  of  the  plain- 
tilT  was  maintained  hy  the  judgment  of  the 
court  below,  and  which  was  affirmed  on  appeal 
to  this  court.  11  How.  232.  This  court,  after 
a  full  examination  of  the  pleadings  and  proof, 
sny,  "that  in  any  view,  therefore,  that  can  be 
properly  taken  of  the  case,  the  plaintiff  hiis 
shown  no  right  or  interest  in  the  judicial  mort- 
gage, which  he  seeks  to  enforce  against  tlic 
pitintatiou  and  slaves  in  question.  The  whole 
interest  is  in  the  defendant." 

The  court  also  observed,  "that  the  assign- 
ment (to  Jones)  was  made  upon  full  considera- 
tion, without  any  concealment,  or,  for  aught 
that  appears,  intent  to  hinder  and  delay  credit- 
420*]  ors;  and  *was  well  known  to  plaintiff 
long  before  he  became  the  purchaser  at  the 
shcrifl^s  sale.  It  passed  the  legal  interest  in 
the  judicial  mortgage  out  of  Prior,  and  vested 
it  in  Jones,  as  early  as  the  12th  of  March,  1840, 
and  we  are  wholly  unable  to  perceive  any 
ground  of  equity  in  the  plaintiff,  or  of  those 
under  whom  he  holds,  for  disturbing  it  through 
•  judgment  against  the  assignor,  rendered  near- 
ly two  years  afterwards.  The  sheriff's  sale, 
therefore,  contd  not  operate  to  pass  any  inter- 
est in  it  to  the  plaintiff." 

One  of  the  questions  now  sought  to  be  agi- 
tated again  is  precisely  the  same  as  this  one  in 
the  previous  suit,  namely:  the  right  of  the 
plaintiff  to  the  judicial  mortgage  under  the 
execution  and  sale  against  Prior.  The  other  is 
somewhat  varied,  namely:  the  equitable  right 
or  interest  in  the  mortgage  of  the  plaintiff,  as 
the  attorney  of  Prior,  for  the  fees  and  costs 
provided  for  in  the  assignment  to  Jones.  But 
this  question  was  properly  involved  in  the  for- 
mer case,  and  might  have  been  there  raised  and 
determined.  The  neglect  of  the  plaintiff  to 
avail  himself  of  it,  even  if  it  were  tenable,  fur- 
nishes no  reason  for  another  litigation.  The 
right  of  the  respective  parties  to  the  judicial 
mortgage  was  the  main  question  in  the  former 
suit.  That  issue,  of  course,  involved  the  whole 
or  any  partial  interest  in  the  mortgage.  We 
are  satisfied,  therefore,  that  the  former  suit 
constitutes  a  complete  bar  to  the  present. 

The  court,  in  the  former  suit,  also  expressed 
the  opinion  that  the  plaintiff  was  not  in  a  situ- 
ation to  maintain  his  claim  of  title  to  the  mort- 
gage under  the  execution  and  sale  against 
Prior;  as  it  appeared  in  that  case  that  he  was 
the  attorney  of  Prior  in  the  judicial  mortgage, 
and  Nto<Hl  in  that  relation  to  Jones  at  the  time  of 
the  purchase,  and,  for  aught  that  appears,  had 
made  the  purchase  without  his  knowledge  or 
eoiisient;  and  that,  under  such  circumstances, 
the  purchase  would  inure  to  the  benefit  of  the 
client  and  those  holding  under  him. 

It  is  due  to  the  plaintiff  to  say,  that  the  evi- 
dence in  this  case,  explanatory  to  the  point  in 
the  former,  shows  that  he  did  not  stand  in  the 
relation  of  attorney  to  Jones  at  the  time  of  the 
sale;  or,  at  least,  had  no  reason  to  suppose  that 
he  stood  in  that  relation;  and  that  no  just 
ground  for  censure  exists  in  the  transaction 
against  him — the  explanatory  evidence  has 
fully  removed  it. 

We  think  the  decree  below  is  right,  and 
should  be  affirmed. 

s»e 


JOHN  WILKINS,  Tenant,  and  Francis  O.  Ilail- 
ey,  Joseph  Pennock  and  Samuel  Bailey.  Exe- 
cutors of  Michael  Allen,  Deceased,  liffs.  in 
Er. 

V. 

DAVID  ALLEN,  Martlia  Allen,  Catherine  Al- 
len and  Isabella  Allen. 

(See  S.  C.  18  How.  385-392.) 

Will  in  Pennsylvania — word  "surplus"  does 
not  carry  lands — will  construed  by  laws  of 
testator^s  domicil — heirs  must  take  uuless 
disinherited  by  words  or  necessary  implica- 
tion— extrinsic  evidence  of  memoranda,  dec- 
larations, amount  and  condition  of  estate, 
etc.,  nut  admissible  to  explain. 

Where  a  testator  Id  Pennsjriiraiila  devised  to  bis 
wife  tor  life  his  dwellini;  house  nod  gurdeu.  his 
houxebold  furallure  and  lilirary  and  iin  uuniilijr, 
secured  on  his  real  and  nemoual  rittate  sud  then 
ninkes  errlaln  bequests  of  money,  and  then  in  his 
n-ill  declares  "after  p.-iyinc  all  dulms  and  l>e<iues,t!<, 
there  will  remain  a  consldernble  surplus,  which  I 
give  and  bequeath  in  trust  to  my  executors,  tu  be 
applied  to  the  relisioiis  an<l  benevoleut  purposes 
of  the  several  Institiiilons  ot  the  Uenernl  AskouiIiIt 
of  the  Presbyterhin  t'hureh  In  the  United  Stales  :* 

Held,  that  the  teslaiur's  laD;;uiii;e  mu»t  be  con- 
strued with  reference  to  the  laws  and  policy  of  the 
country  ot  bis  domicil.   Tennsylviinla. 

In  Penosylvania,  the  heirs  must  take  unieos  they 
are  disioberited  by  express  words,  or  neecswiry  Im- 
plication;  a  doubtful  Intrnilon  will  not  be  folluwed. 

The  terms  of  the  will  prunrio  Tieore,  were  In- 
siilUelent  to  disinherit  tiie  iielrs. 

The  court  may  put  itself  in  the  place  of  the  testa- 
tor, by  looking  into  tbe  stnle  of  his  properly,  uml 
the  clrcumstiinceA  liy  which  be  was  surrounded 
when  he  made  the  will. 

But  Rurh  evidence  is  only  admissllile  to  expl.nln 
aiubi^iiltles  arising  out  of  extrlitsic  clreums(iiiice«i. 
as  to  persons  provided  for,  objects  of  disp<iiilth>i<, 
and  the  like. 

But  evidence  cannot  be  beard  to  show  a  diffi-r- 
ent  Intention  in  tbe  testator  from  that  which  tlie 
will  dlscluges. 

Kxtrinsic  evidence  from  memoranda,  made  by 
testator  at  the  time  of  the  execution  of  the  will,  up- 
on the  basis  of  which  the  will  was  prepured  liy  him, 
and  bis  declarations  at  and  about  the  game  time, 
are  not  admissible  to  show  what  was  his  real  rnenn- 
Ids  in  employing  the  word  "surplus"  In  the  residu- 
ary clause;  nor  that  the  same  wax  Intended  to 
embrace  his  whole  estate,   real   and   personal. 

Nor  was  evidence  of  the  actual  amount  iind  con- 
dition of  his  personal  estate,  and  that  the  same  w.is 
iiisnfflelent  to  pay  the  legacies,  admissible  to  ex- 
plain the  residuary  clause,  or  the  word  "surplus. " 
by  showing  that  if  tbe  same  did  not  emhrace  the 
real  estate,  such  clause  would  be  inoperative,  !>.'- 
cause  there  would  be  no  surplus. 

Argued  Feb.  22,  1856.  Decided  Apr.  7,  IS.'iO. 


IN  ERROR  to  the  Circuit  Court  of  the  I'nited 
States  for  the  Western  District  of  Pennsyl- 
vania. 

This  is  an  action  of  ejectment,  brought  in 
the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania,  by  tlie  de- 
fendants in  error,  as  heirs  at  law  of  a,  certain 
Michael  Allen,  deceased,  to  recover  certain 
premises  in  the  City  of  Pittsburg.  The  trial  be- 
low having  resulted  in  a  verdict  and  judgment 
for  the  plaintiffs,  the  defendants  brought  tbe 
case  here  on  a  writ  of  error. 

Mr.  Thomas  Williams,  for  the  plaintiffs  in 
error: 

The  case  presenl.s  two  questions  only; 

1st.  Whether  the  terms  of  the  will  are  suf- 
ficient proprio  vigore,  and  interpreting  the  same 


NoTB. — Conflict  of  laws  as  to  wills — see  nota^ 
2  L.U.A.(N.8.)   408. 

18  How. 
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by  the  contest  to  carry  the  real  estate  to  the 
executors;  and, 

id.  Whether  the  interpretation  thereof  may 
not  be  aided  if  necessary  by  extrinsic  circum- 
stances, to  wit:  memoranda,  declarations,  and 
the  actual  amount  and  condition  of  the  estate, 
aa  offered  to  be  shown  by  the  defendants. 

The  intention  must  be  collected  from  the 
whole  writing  and  every  word  and  sentence 
thereof.  To  serve  it,  words  may  be  used 
either  in  the  technical  or  general  sense,  and 
even  supplied,  transposed  or  changed. 

Ruston  V.  Ruston,  2  Dall.  244;  Fiudlay  v. 
Riddle,  3  Binn.  140;  Lynn  v.  Downes,  1  Yeates, 
618;  Beltzhoover  v.  Costen,  7  Barr.  16 ;  Turbett 
V.  Turbett,  3  Yeates,  187;  Hunter's  Estate,  6 
Barr.  97;  Earp's  Will,  1  Par.  457;  Den  v.  Black- 
well,  3  Green,  380;  Den  v.  McMurtrie,  Ibid. 
276;  1  Jarman,  Wills,  cb.  27,  and  cases  there 
cited. 

Real  estate  may  pass  under  a  devise  by  any 
form  of  expression,  not  properly  and  technical- 
ly descriptive  thereof,  if  such  an  intent  can  be 
collected  from  the  context.  Cienoral  expres- 
sions may  be  restrained,  and  special  expres- 
sions enlarged,  and  the  same  words  sometimes 
understood  in  one  sense  and  sometimes  in  an- 
other. 

Iluxtep  V.  Brooman,  1  Bro.  C.  C.  437;  Tay- 
lor V.  Webb,  2  Sid.  75;  Pitman  v.  Stevens,  16 
Kast,  505;  Wilce  v.  Wilcp,  5  Moore  &  Payne, 
382;  Tolar  v.  Tolar,  3  Hawks.  74;  Hope  v.  Tay- 
lor, 1  Burr.  268;  Doe  v.  White,  1  East,  33; 
Den  V.  Trout,  15  East,  304;  King  v.  Shrives,  4 
Moore  &  Scott,  149;  Anon.  3  Dall.  477;  Jack- 
son v.  Housel,  17  Johns.  281;  Ferguson  v.  Zepp, 
4  Wash.  C.  C.  645;  Uogan  v.  Jackson,  Cowp. 
29U;  Marhant  v.  Twisden,  Gilb.  £q.  Ca.  30; 
Wilkinson  v.  Mcrryland,  Cro.  Car.  447,  449; 
Clitfc  v.  Gibbons,  2  Ld.  Uaym.  1320;  Bullard  v. 
Coffee,  20  Pick.  252;  Doe  v.  Rout,  7  Taunt.  70; 
Woollam  ▼.  Kenworthy,  0  Ves.  137;  Timewell 
V.  Perkins,  2  Atk.  102;  Roe  v.  Yend.  2  B.  &  P. 
(N.  R.)   214. 

A  previous  specific  devise  of  land  always 
favors  the  extension  of  the  subsequent  general 
words  to  property  of  the  same  description. 

1  Jarman,  Wills,  676. 

The  word  "surplus"  may  operate  by  reference, 
to  carry  either  realty  or  personalty,  or  both. 

Bebb  V,  Penoyre,  11  East,  160;  and  Dewey  v. 
Morgan,  18  Pick.  295. 

The  interpretation  of  the  testator's  language 
is  to  be  made  with  reference  to  the  law  and 
usages  of  the  place  of  his  actual  domicil. 

2  Greenl.  Ev.  sec.  671;  Sto.  Confl.  of  Laws, 
•ec.  {  479;  Harrison  v.  Nixon,  9  Pet.  483. 

By  the  law  of  Pennsylvania,  the  whole  in- 
terest of  a  testator  passes  without  words  of  in- 
heritance or  perpetuity,  unless  a  different  in- 
tent appears. 

Act  8th  April,  1833,  see.  9  (Ph.  L.  249); 
Purdon's  Dig.  844. 

Real  estate  is  assets  for  the  payment  of 
debts,  and  legacies  are  chargeable  on  lands, 
where  the  personalty  is  insufficient  to  meet 
them. 

Kichola  v.  Postlethwaite,  2  Dall.  131;  English 
T.  Harvey,  2  Bawle,  309. 

The  construction  may  be  aided  by  proof  of 
extrinsic  circumstances. 

1  Jarm.  Wills.  355.  and  note  1 ;  Wilde's  Case, 
6  Rep.  16;  Roper,  60,  07,  3d  ed.;  Cartwright 
1ft  li.  ed. 


V.  Vawdry,  6  Ves.  630;  Lord  Woodhouselce  v. 
Dalrymple,  2  Mer.  410;  Rose  v.  Bartlett,  Cro. 
Car.  203;  Davis  v.  Gibbs,  3  P.  Wms.  26;  Knots- 
ford  v.  Gardiner,  2  Atk.  450;  Thompson  v.  Ijiw- 
ley,  2  B.  &  P.  303;  Day  v.  Trigg,  1  P.  Wma. 
286;  Fonnereau  v.  Poyntz,  1  Bro.  0.  C.  472; 
Druce  v.  Denison,  6  Ves.  397;  Finch  v.  Inglis, 
3  Bro.  0.  C.  420;  Atty.-Gcu.  v.  Grote,  3  Mer. 
316;  Colpoys  v.  Colpoys,  Jac.  403;  Smith  v. 
Doe,  dem.  Jersey,  2  Brod.  &,  Bing.  553;  Pea- 
cock V.  Falkener,  1  Bro.  C.  C.  290;  Selwood  v. 
Mildmay,  3  Ves.  300;  Doe,  d.  Belasyse  v.  Lu- 
can,  9  East,  448;  Atty.-Gen.  v.  Vigor,  8  Ves. 
256;  .Standen  v.  Standen,  2  Ves.  58!) ;  3  Kent, 
334,  335;  Lowe  v.  Lord  Huntingtower,  4  Russ. 
531;  8  Co.  155;  Rewalt  v.  Ulricb,  11  Harr.  Pa. 
388. 

The  court  may  and  ought  to  put  themselves 
in  the  place  of  the  testator. 

1  Greenl.  Ev.  sees.  287-200,  and  notes;  Rus- 
ton v.  Ruston,  2  Dall.  244;  Brownfield  v.  Brown- 
field,  8  Harr.  Pa.  69;  Root  v.  Stuyvisant,  18 
Wend.  257;  Jarvis  v.  Buttrick,  1  Met.  483; 
Morton  v.  Perry,  Ibid.  446;  Fox  v.  Phelps,  17 
Wend.  393;  Wigram  on  Wills,  5th  prop.  p.  6, 
and  cases  cited  in  illustration  thereof. 

The  court  may  look  into  the  facts,  where  the 
construction  claimed  would  render  the  devise 
or  bequest  inoperative. 

Smith  V.  Smith,  1  Edw.  Ch.  189;  Whilden  v. 
Whilden,  Riley's  Ch.  205;  Trustees  v.  Peaslee, 
15  N.  H.  317;  Kinsey  v.  Rhcm,  2  Ired.  102; 
Ayres  v.  Weed,  16  Conn.  201;  Hand  v.  Hoff- 
man, 3  Halstead,  71;  Allen  v.  Lyons,  2  Wash. 
C.  C.  476;  and  cases  cited  of  misnomer  and 
misdescription  generally. 

Even  the  declarations  of  the  testator  to  prove 
a  fact  collateral  to  the  question  of  intention, 
in  aid  of  the  interpretation  of  the  words,  may 
be  admitted  in  evidence. 

1  Greenl.  Ev.  sec.  201,  and  note;  Trustees  v. 
Peaslee,  16  N.  H.  317;  Ryerss  ▼.  Wheeler,  22 
Wend.  148. 

Messrs.  E.  H.  Stanton  and  A.  W.  Loomis,  for 
defendants  in  error: 

1.  In  the  disposition,  by  the  will  of  Michael 
Allen,  of  the  surplus  remaining  after  the  pay- 
ment of  all  claims  and  bequests,  there  is 
neither  doubt,  uncertainty  nor  ambiguity. 

2.  If  that  disposition  be  doubtful  or  uncer- 
tain, it  must  receive  appropriate  construction 
from  the  words  of  the  will  itself;  and  no  parol 
proof  or  declaration  ought  to  be  admitted  out 
of  the  will,  to  ascertain  it. 

Bradford  t.  Bradford,  6  Whart.  244;  Weath- 
erhead's  Lessee  v.  Baskerville  et  al.  11  How. 
367,  358,  369;  Murrell  v.  Devereux,  6  Barn.  & 
Aid.  18. 

3.  In  determining  such  construction,  the  heir 
at  law  is  not,  and  especially  those  standing  in 
the  place  of  the  common  law  heir,  are  not  to  be 
disinherited,  except  by  express  devise,  or  by 
implication  so  inevitable  that  an  intention  to 
the  contrary  cannot  be  supposed. 

1  Pow.  on  Dev.  109;  French  v.  M'llhenny,  2 
Binn.  20;  Clayton  v.  Clayton,  3  Binn.  484; 
Brown  v.  Dysinger,  1  Rawle,  416;  Finley  v. 
King's  Lessee,  3  Pet.  379;  Bradford  v.  Brad- 
ford, 6  Whart.  244;  Doe  ex  dem.  Spearing  v. 
Buckner,  6  T.  R.  611,  612,  613;  Hayden  t. 
Stoughton,  6  Pick.  636;  Roosevelt  v.  Heirs  of 
Fulton,  7  Cow.  79-187;  Roper  on  Wills,  352, 
358. 
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4.  The  application  of  these  principles  shows 
clearly  and  conclusively,  that  the  title  of  the 
heirs  of  the  testator  to  the  real  estate  of  which 
be  died  seised  has  not  been  thereby  devested. 

6.  Parol  evidence  cannot  be  adduced  to  con- 
tradict, add  to  or  explain  the  contents  of  a  will. 

1  Johns.  Ch.  231;  1  Jarman  on  Wills,  ch. 
14,  pp.  349,  358;  11  How.  357,  358;  Farrar  v. 
Ayres,  5  Pick.  409;  Barrett  v.  Wright,  13 
Pick.  48;  Mann  v.  Mann,  14  Johns.  9,  14; 
Wigram  on  Wills,  Ist  &  2d  Rules;  lb.  24,  27, 
80-83,  88,  92,  00,  130. 

6.  Parol  evidence  is  only  admissible  to  ex- 
plain a  latent  ambiguity. 

1  Greenl.  Ev.  sec.  280;  Hiscocks  v.  Hisoocks, 
5  Mees.  &  W.  363,  367;  Atkinson's  Lessee  v. 
Cummins,  9  How.  486;  Miller  v.  Travers,  8 
Bing.  244;  21  Eng.  Com.  Law,  290;  Aspden's 
Estate,  2  Wall.  Jr.  448. 

7.  A  testator's  parol  declarations  are  not  ad- 
missible to  control  the  construction  of  his  will, 
nor  his  evidence  as  to  the  state  of  his  property 
admissible  for  that  purpose. 

Ryerss  v.  Wheeler,  22  Wend.  151;  Fonner- 
eau  V.  Poyntz,  1  Brown  Ch.  447;  Brown  v.  Sel- 
win,  Cas.  temp.  Talb.  240;  Atty.-Gen.  v.  Grote, 
3  Mer.  316;  10  Wheat.  229;  3  Halt.  71;  Rob- 
ert's on  Wills,  24,  34. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court:    . 

Michael  Allen,  of  the  City  of  Pittsburg,  made 
his  will  in  1849,  by  which  he  bequeathed  to 
his  wife,  for  life,  bis  dwelling-house  in  said 
City,  with  two  lots  of  ground  occupied  by  him 
and  her  as  a  garden.  He  also  gave  her  the 
household  furniture  and  library.  "And  still 
furthermore,"  he  declares,  "that,  first  and  fore- 
most, there  shall  be  secured  to  my  dear  wife, 
on  my  real  and  personal  estate  an  annuity  of 
$1,200  a  year,  to  be  punctually  paid  semi-annu- 
ally during  her  lifetime,  and  that  my  executors 
pay  all  the  taxes  on  the  premises  occupied  by 
my  dear  wife  during  her  lifetime." 

The  testator  then  bequeaths.  1st.  To  the 
five  children  of  Dr.  Robert  Wray,  $500  each. 
2d.  To  the  managers  of  the  orphan  asylums  of 
the  Cities  of  Pittsburg  and  Alleghany,  $2,000 
each.  3d.  To  the  pastor  and  sessions  of  the 
First  Presbyterian  Church,  $2,000.  4th.  To 
the  General  Assembly  of  the  Presbyterian 
Church,  $10,000.  6th.  To  the  trustees  of  the 
Board  of  Sessions  of  said  General  Assembly, 
$4,000.  6th.  To  the  Foreign  Evangelical  So- 
ciety, located  in  New  York,  $3,000.  7th,  8th 
and  9th,  he  gave  for  the  use  of  the  Presbyter- 
ian Church,  $11,000.  10th.  To  the  American 
Bible  Society,  $6,000.  11th.  To  the  American 
Tract  Society,  $4,000.  I2th.  For  the  use  of  the 
.Sunday  School  Union,  situate  in  Philadelphia, 
$4,000. 

He  next  declares:  "As  to  my  debts,  they 
will  amount  to  very  little;  but,  and  after  pay- 
ing all  claims  and  bequests,  there  will  remain 
a  considerable  surplus,  which  I  give  and  be- 
queath in  trust  to  my  executors,  be  the  same 
more  or  less,  to  be  applied  to  the  religious  and 
benevolent  purposes  of  the  several  institutions 
of  the  General  Assembly  of  the  Presbyterian 
Church  in  the  United  States  of  America,  as  be- 
fore mentioned;"  and  then  constitutes  and  ap- 
points his  executors  (who  are  the  plaintiffs  m 
error)  to  carry  out  the  provbions  of  the  will. 
3»8 


The  defendants  in  error  are  the  heirs  at  law 
of  Michael  Allen.  They  sued  his  executors  ii> 
ejectment  to  recover  a  portion  of  the  Innda  sit- 
uate in  the  City  of  Pittsburg,  of  which  be  died 
seised,  insisting  that  the  lauds  did  not  pass  by 
the  wilL 

The  residuary  clause  was  supposed  to  be  of 
doubtful  meaning  and  obscure.  To  remove 
the  alleged  obscurity,  the  defendants  below 
offered  to  prove  on  the  trial,  "from  memoran- 
da made  by  the  testator  at  the  time  of  the  exc  ■ 
cution  of  said  last  "will  and  testament,  [*391. 
and  upon  the  basis  of  which  the  same  waa  pre- 
pared by  him,  and  also  by  declarations  made 
by  him  at  and  about  the  same  time,  what  was 
bis  real  meaning  in  the  employment  of  the 
word  'surplus'  in  the  residuary  clause  of  said 
will,  and  that  the  same  was  intended  to  com- 
prehend his  whole  remaining  estate,  as  well  reat 
as  personal." 

"And  further,  to  show  by  other  evidence, 
besides  the  said  memoranda,  the  actual  amount 
and  condition  of  the  personal  estate  at  the  time 
of  the  execution  of  the  said  last  will  and  testa- 
ment, as  well  as  at  the  period  of  the  testator's 
death,  and  that  the  same  was  entirely  insuffi- 
cient, at  either  of  the  said  periods,  to  pay  the 
specific  and  pecuniary  legacies  provided  there- 
in; and  this,  for  the  purpose  of  explaining  the 
meaning  of  the  testator  in  the  said  residuary 
clause,  and  the  employment  of  the  said  word 
'surplus'  therein,  by  snowing  that,  if  the  same 
did  not  embrace  the  real  estate,  the  said  residu- 
ary clause  would  be  entirely  inoperative,  for 
the  reason  that  there  was,  in  point  of  fact,  under 
such  construction,  at  neither  of  said  periods, 
any  surplus  whatever,  as  supposed  and  de- 
dared  by  the  testator  himself." 

On  motion  of  the  plaintiffs,  the  ooort  re- 
jected the  evidence,  and  instructed  the  jury 
that  no  title  vested  in  the  executors  by  the 
residuary  clause. 

On  this  state  of  facts,  the  first  question  pre- 
sented for  our  consideration  is,  whether  the 
terms  of  the  will  are  sufficient  in  themselves, 
when  interpreted  by  their  context,  to  carry 
the  real  estate  to  the  executors. 

As,  in  this  instance,  the  testator's  language 
must  be  construed  with  reference  to  the  laws 
and  policy  of  the  country  of  his  domicil,  it  is 
our  duty  to  ascertain  what  the  laws  and  pol- 
icy of  Pennsylvania  are,  so  far  as  they  may 
have  a  controlling  influence  in  the  construction 
of  this  will. 

In  the  first  place,  Pennsylvania  has  only  so 
far  altered  the  English  common  law  as  to  sub- 
stitute all  the  children  for  the  sole  heir,  carry- 
ing out  this  rule  of  descent  through  the  collat- 
eral branches.  This  is  the  will  the  law  makes 
in  case  of  intestacy,  and  is  the  policy  of  the 
State.  Under  the  law,  the  heirs  must  take, 
unless  they  are  "disinherited  by  express  words 
or  necessary  implication."  "Conjecture,  nor 
uncertainty,  shall  never  disinherit  him."  Such 
was  the  ground  assumed  by  counsel  in  the  case 
of  Clayton  v.  Clayton,  3  Binn.  481,  and  which 
assumption  was  sustained  by  the  court  (486). 
Chief  Justice  Tilghman  says:  "The  rule  of  law 
gives  the  estate  to  the  heir,  unless  the  will 
takes  it  from  him;  and  in  order  to  take  it 
from  him,  it  must  give  it  to  some  other 
person.  Thus  we  are  brought  back  to  the 
question,  are  there  any  words  in  the  will'tuf- 
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fident  to  eonvej  more  than  an  estate  for  life 
to  the  devisees  t  I  can  find  none." 
399*]  *In  the  case  referred  to,  the  testator 
devis«l  a  homestead  to  his  niece,  Sarah  Evans, 
and  her  children,  witliout  adding  the  word 
"heirs."  That  he  intended  to  give  an  estate  in 
fee  was  hardly  open  to  controversy,  but  the 
words  of  the  will  did  not  carry  the  fee,  and  the 
court  refused  to  follow  a  doubtful  intention. 
It  there  came  fairly  up  to  the  rule  laid  down 
in  the  English  case  of  Mudge  v.  Blight  et  ux. 
Cowp.  355,  that  "where  there  are  no  words  of 
limitation,  the  court  must  determine  in  the  case 
of  a  devise  affecting  real  estate,  that  the  devisee 
has  only  an  estate  for  life,  because  the  princi- 
ple is  fully  settled  and  established,  and  no  con- 
jecture of  a  private  imagination  can  shake  a 
rule  of  law.  If  the  intention  of  the  testator 
is  doubtful,  the  rule  of  law  must  take  place; 
and  so  if  the  court  cannot  find  words  in  the  will 
suflScient  to  carry  a  fee.  Though  they  should 
themselves  be  satisfied  beyond  the  possibility 
of  a  doubt,  as  to  what  the  intention  of  the  par- 
ty was,  they  must  adhere  to  the  rule  of  law." 
This   decision   was   made   in   1811,  and   the 

Srinciplcs  then  laid  down  have  since  lieen  ad- 
ered  to  with  uncommon  care  and  strictness. 

In  speaking  of  expressions  in  a  will  necessary 
to  disinherit  the  heir.  Chief  Jiutice  Gibson,  in 
delivering  the  opinion  of  the  court  in  the  case 
of  Bradford  ▼.  Bradford,  6  Whart.  244,  says: 
'The  intention  must  be  manifeat,  and  rest  on 
something  mor«  certain  than  conjecture.  The 
conrt  must  proceed  on  known  principles  and 
established  rules,  not  on  loose  conjectural  in- 
terpretations, nor  considering  what  a  man  may 
In  imagined  to  do  in  the  testator's  circum- 
stanees.  The  principle  is  applicable  in  all  its 
fore*  in  a  case  like  the  present,  in  which  the 
•loeation  ^o«*  to  the  birthright  of  those  who, 
''landing  in  place  of  the  common  law  heir,  are 
not  to  be  disinherited  except  by  express  devise, 
••r  a*  Is  said  in  1  Powell  on  Devises,  199,  by 
■mplieatlon  so  inevitable  that  an  intention  to 
the  contrary  cannot  be  supposed." 

It  is  there  admitted  that  when  the  testator 
provided  that  "all  his  worldly  goods  of  all 
•viTta  and  kinds"  should  be  vested  in  trust  and 
held  as  one  fund,  for  an  hundred  years,  and  his 
children  and  their  descendants  should  receive 
the  rents  and  profits,  that  he  most  probably 
intended  to  include  his  lands.  This,  however 
(the  court  declares),  is  no  more  than  a  confi- 
dent conjecture,  and  that  it  must  come  at  last 
to  an  analysis  of  the  testator's  language  to  aa- 
rrrtain  the  legal  meaning  of  the  will. 

Xow,  testing  the  will  before  na  by  these 
rales,  and  where  can  any  provision  be  found  in 
it  showing  a  plain  intention  to  disinherit  the 
heirs?  The  lands  are  never  named  except 
where  the  wife  is  given  a  life  estate  in  the 
homestead  and  two  lots;  and  second,  where 
her  annuity  of  $1,200  is  imposed  on  the  goods 
and  lands  as  a  charge. 

S03*]  .*But  aa  the  residuary  clause  is  mainly 
relied  on  as  carrying  the  real  estate  to  the  ex- 
eeotors,  it  is  proper  that  some  further  notice 
should  be  taken  of  its  import.  The  testator  de- 
clared that  his  debts  amounted  to  very  little, 
and  that,  after  paying  all  claims  and  bequests, 
there  would  remain  a  considerable  surplus,  and 
this  he  bequeathed  to  his  executors,  to  be  ap- 
plied to  religious  and  benevolent  purposes.  He 
t5  It.  cd. 


did  not  indicate  anv  new  fund,  nor  a  surplus 
arising  from  the  BoIe  of  lands,  in  the  conclud- 
ing clause  of  the  will  more  than  in  any  previ- 
ous clause,  where  he  provided  for  the  support 
of  the  Presbyterian  Church. 

The  terms  of  the  will,  proprio  vigore,  being 
insufficient  to  disinherit  the  heirs,  the  next 
question  is,  whether  the  interpretation  thereof 
may  not  be  aided  by  extrinsic  circumstances, 
to  wit:  memoranda,  declaration,  and  the  actual 
amount  and  condition  of  the  estate,  as  offered 
to  be  shown  by  the  defendants  below. 

That  the  court  may  put  itself  in  the  place  of 
the  testator,  by  looking  into  the  state  of  his 
property,  and  the  circumstances  by  which  he 
was  surrounded  when  he  made  the  will,  is  not 
only  true  as  a  general  proposition,  but  without 
such  information  it  must  often  happen  that  the 
will  could  not  be  sensibly  construed.  Wipram 
(10,  01)  lays  down  the  rule  with  much  distinct- 
ness. Such  evidence,  however,  is  only  admis- 
sible to  explain  ambiguities  arising  out  of  ex- 
trinsic circumstances,  as  to  pei'sons  provided 
for,  objects  of  disposition,  and  the  like,  for 
instance,  if  the  testator  gave  to  his  grandson, 
J.  S.,  a  plantation,  and  he  had  two  grandsons 
of  that  name;  or  he  devised  his  son  J.  his  plau> 
tation  on  a  certain  river,  and  he  had  two  plan- 
tations there — in  each  case  proof  might  be 
heard  to  show  the  person  or  thing  intended. 
Dut  evidence  cannot  be  heard  to  show  a  difl'er- 
ent  intention  in  the  testator  from  that  which 
the  will  discloses. 

Such  is  the  established  doctrine  of  this  court, 
as  was  held  in  the  case  of  Weatherhead  v.  Bask- 
erville,  11  How.  357. 

The  only  English  case  we  will  refer  to  is 
that  of  Miller  v.  Travers,  8  Bing.  248.  There 
the  testator  devised  and  vested  in  trust  "all 
his  freehold  and  real  estates  whatsoever  in  the 
County  of  Limerick,  and  the  City  of  Limerick." 
At  the  time  of  making  the  will,  he  had  no  real 
estate  in  the  County  of  Limerick,  but  had  a 
small  estate  in  the  City  of  Limerick,  and  con- 
siderable real  estate  in  the  County  of  Clare; 
and  the  question  was,  whether  the  devisees 
could  be  admitted  to  have  an  issue  and  trial  at 
law  on  the  ground  that  they  offered  to  prove 
that,  by  the  original  draft  of  the  will,  the  es- 
tates in  Gare  were  included,  and  the  county 
left  out  by  oversight  or  mistake ;  and  also  that 
the  testator  so  expressed  himself. 

The  Lord  Chancellor  was  assisted  by  tho 
Chief  Justice  of  the  Common  Pleas  arid  the 
Cliief  Baron,  and  they  all  concurred  in 
'holding  that  the  evidence  offered  could  [*S04 
not  be  beard  to  change  the  import  of  the  will, 
and  refused  the  issue.  And  so  it  is  manifest 
here,  that  if  the  evidence  were  to  show  all 
that  is  assumed  for  it,  yet  it  could  not  be 
heard  to  affect  this  will. 

It  is  ordered  that  the  judgment  of  the  Circuit 
Qourt  be  affirmed. 


XUPHROSINE  FOU\^RGNE  et  al, 

Ap]K-llants, 

V. 

THE  MUNICIPALITY  NO.  2  OP  THE  CITY 

OF  NEW  ORLEANS  et  al. 

(See  S.  C.  18  How.  470-473.) 

Probate   of  will   by   alcalde  of  New  Orleans 

good — federal  courts  have  no  probate  juris- 
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diction — ^bill  to  set  aside  probate  cannot  be 
sustained — remedy  is  in  state  courts. 

Decree  of  flrat  alcalde  of  New  Orleans,  in  1792, 
deciarlDK  a  will  to  be  valid  and  subslstiog  and  di- 
recting Its  execution.  Is  the  Judicial  act  of  a  court 
of   competent  Jurisdiction. 

Courts  of  the  United  States  have  no  probate  Ju- 
risdiction, and  must  receive  the  sentences  of  courts 
having  Jurisdiction  over  textamentnry  matters  as 
conclusive  of  the  validity  and  contents  of  a  will. 

An  original  blli  cannot  be  sustained  upon  an  aile- 
nition  that  the  probate  of  a  will  Is  contrary  to  law. 
The  remedy  is  In  the  state  courts. 

Argued  Feb.  2S,  1856.       Decided  Apr.  7,  1850. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Lotiisiana. 

The  cose  is  stated  by  the  court. 

Messrs.  Henry  St.  Paul,  Miles  Tayloi,  H.  H. 
Taylor  and  Thomas  H.  Lewis,  for  the  appel- 
ants: 

The  alcaldes  were  inferior  officers,  possess- 
ing very  limited  ciril  and  criminal  jurisdiction 
within  their  district.  It  is  impossible  to  dis- 
cover that  they  ever  exercised  jurisdiction  of 
matters  of  probate. 

Tapia,  Vol.  IV.  p.  20,  sec.  12. 

.Tudgments  or  decrees  rendered  by  an  incom- 
petent tribunal  are  null. 

Curia  philipica,  p.  99,  sec.  23;  rerbo  sen- 
tencia,  sees.  13,  22. 

To  claim  under  a  will,  the  party  must  show 
that  it  has  been  recognized  as  such  by  the 
proper  tribunal. 

Vidal  V.  Duplantier,  7  La.  45;  6  N.  S.  263, 
264. 

Even  if  the  judicial  power  of  the  alcalde  ex- 
tended to  the  probate  of  the  will,  it  could  not 
be  delegated  to  a  notary  public. 

White's  Recop.  Vol.  I.  p.  304;  Curia  phili- 
pica, sec.  18,  3. 

Whenever  a  judgment  is  set  up  as  part  of  a 
title  of  the  defendant,  it  may  be  inquired  into, 
«ven  collaterally,  the  decree  of  a  probate  court, 
ordering  a  will  to  be  executed,  does  not  amount 
to  a  judgment;  and  when  the  will  is  offered  as 
title  by  which  property  is  claimed,  its  validity 
may  be  inquired  into. 

2  La.  Ann.  274;  ODonogan  v.  Knox,  11  La. 
384;  Robert  v.  Allier,  17  La.  14;  Girod's  case, 
10  Rob.  106. 

Mr.  Louis  Janin,  for  the  appellees: 

A  Spanish  court  of  Louisiana  in  1782,  was  a 
foreign  court  to  the  United  States,  and  all  its 
official  acts  will,  even  now,  be  looked  upon  as 
those  of  a  foreign  court.  Foreign  courts  are 
exclusive  judges  of  their  own  jurisdictions,  un- 
der the  municipal  law. 

Rose  T.  Himely,  4  Cranch,  241. 

Mr.  Justice  Campbell  delivered  the  opinion 
«f  the  court: 

The  plaintiff  filed  her  bill  in  chancery  to  re- 
cover a  share  of  the  succession  of  Marie  Joscfa 
Deslondes  (wife  of  Bertrand  Qravier)  who  died 
at  New  Orleans  in  November,  1792,  without 
lineal  heirs,  she  claiming  to  be  one  of  the  heirs 
at  law  of  said  decedent.  After  the  death  of 
his  wife,  Bertrand  Gravier  placed  a  petition  be- 
fore the  first  alcalde  of  New  Orleans,  stating 
that  his  wife  had  made  a  will  before  a  notary 
and  three  assisting  witnesses;  that  the  testa- 
mentary dispositions,  as  set  down,  conformed  to 
her  instructions,  and  were  given  while  she  was 
«f  a  sound  mind,  but  she  lost  her  oonsdoua- 
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ness  before  she  had  signed  the  paper;  and 
prayed  that  the  assisting  witnesses  might  Iio 
examined  to  prove  the  will,  and  that  the  s.omo 
might  be  declared  valid  in  all  its  parts,  in  the 
same  manner  as  if  she  had  signed  it.  An  order 
was  made  by  the  alcalde  on  this  petition,  with 
the  approbation  of  the  assessor  of  the  intend- 
ancy,  and  the  sanction  of  the  Governor  and  In- 
tendant-General,  directing  the  notary  to  take 
the  examination  of  the  witnesses,  as  the  peti- 
tioner had  solicited.  The  witnesses,  on  tlieir 
examination,  testified  that  the  notary  had 
drawn  the  will  in  accordance  with  the  direc- 
tions of  the  testatrix,  and  they  were  given 
when  her  mind  and  memory  were  sound;  but 
that  before  the  formal  writing  was  finished  she 
had  lost  her  consciousness,  and  did  not,  there- 
fore, 'sign  the  same.  Upon  the  return  ['472 
of  the  depositions  to  the  alcalde,  he  entered 
the  following  decree: 

DECBEE. 

Under  advisement  [vfstos].  The  will,  proved 
by  a  legalized  notarial  act  to  have  been  made 
by  Dona  Maria  Joscfa  Deslondes,  who  was  the 
lawful  wife  of  Don  Bertrand  Gravier,  is  de- 
clared valid  and  subsisting;  let  it  be  kept  and 
executed  in  all  its  parts;  and  in  order  that  this 
declaration,  relative  to  said  will,  may  remain 
pernianent,  there  shall  be  placed  on  the  notarial 
register,  and  on  the  original  will,  a  note  re- 
ferring to  the  proceedings,  giving  to  the  parties 
interested  certified  copies  of  both  documents, 
whenever  they  may  ask  for  them.  And  where- 
as the  said  Don  Bertrand  Gravier,  sole  lieir,  has 
attained  the  age  of  majority,  and  that  tin- 
property  is  notoriously  large,  there  is,  for  thi* 
reason,  no  necessity  for  judicial  proceedings: 
and  for  security  for  payment  of  the  six  thous- 
and dollars  to  the  alMcnt  heirs,  he  (Gravier)  will 
immediately  mortgage  the  plantation  until  final 
payment,  or  till  otherwise  agreed  to  by  thi- 
parties.  Whereupon,  these  proceedings  termi- 
nated, let  the  costs  be  taxed  by  D'n  Louis 
TJotaud,  after  acceptance  and  oath,  and  let 
them  be  paid  by  the  heir,  twenty-four  reals 
having  been  received  as  the  assessor's  fee. 

(Signed)  Pedro  de  Marigny, 

Licentiate  Manuel  Serrano. 

Thus  decreed  by  D'n  Pedro  de  Marigny. 
Knight  of  the  order  of  St.  Louis,  and  first  al- 
calde for  his  majesty,  having  original  jurisdic- 
tion in  this  city  and  its  judicial  precincts,  with 
the  approbatory  opinion  of  D'n  Manuel  Ser- 
rano, assessor-general  of  this  intendancy,  and 
he  signed  the  same  in  the  City  of  New  Orleans, 
the  21st  November,  1792. 

(Signed)  Pedro  Pedesclanx, 

Not.  Pub. 

By  this  will,  the  testatrix  bestowed  legiicien 
in  favor  of  a  number  of  her  relations,  and  in- 
stituted her  husband  for  her  sole  and  universal 
heir,  in  order  that  after  her  death  he  should  in- 
herit the  remainder  of  her  property.  The  de- 
fendants claim  the  property  described  in  the 
bill,  under  titles  derived  from  this  heir. 

The  bill  charges  that  Bertrand  Grarier  fraud- 
ulently induced  the  notary  to  prepare  a  will  for 
his  wife,  and  witnesses  to  attest  the  act,  and 
although  the  legal  formalities  were  wanting 
which  were  necessary  to  Its  validity,  a  "sham 
decree"  of  probate  was  procured  from  the  al- 
'•alde  by  the  eorrupt  agency  of  the  asud  in* 
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atituted  heir.  The  defendants  deny  these  alle- 
473*1  gations,  and  they  'have  not  been  sup- 
ported by  the  testimony. 

The  will  has  remained  without  contestation 
for  above  a  half  century.  The  alcalde,  asses- 
sor, notary  and  witnesses,  maintained  during 
their  lives  a  good  reputation  for  probity.  The 
property  of  the  testatrix  was  distributed  with- 
out opposition,  according  to  the  provisions  of 
the  wilt,  and  is  now  held  under  titles  derived 
from  the  instituted  heir.  This  evideqce  dis- 
posrs  of  the  allegations  of  the  bill,  except  those 
which  impugn  the  sufficiency  of  the  act  as  a 
leosl  instrument. 

That  question,  in  our  opinion,  is  closed  by 
the  decree  of  the  alcalde.  That  decree  de- 
clares the  will  to  be  valid  and  subsisting,  and 
directs  its  execution.  We  are  obliged  to  treat 
the  decree  as  the  judicial  act  of  a  court  of  com- 
petent jurisdiction.-  In  fact,  it  was  the  only 
judicial  authority  in  the  Province  of  Louisiana, 
except  that  exercised  by  the  Governor. 

This  decree  remains  in  full  force,  never  hav- 
ing been  impeached,  except  in  this  collateral 
way.  The  courts  of  the  United  States  have  no 
probate  jurisdiction,  and  must  receive  the  sen- 
tences of  the  courts  to  which  tlie  jurisdiction 
over  testamentary  matters  is  committed,  as 
conclusive  of  the  validity  and  contents  of  a 
will;  an  original  bill  cannot  be  sustained  upon 
an  allegation  that  the  probate  of  a  will  is 
contrary  to  law.  If  any  error  was  committed 
in  allowing  the  probate,  the  remedy  is  in  the 
state  courts,  according  to  their  appropriate 
modes  of  proceeding;  such  was  the  decision  of 
this  court  in  Tarver  v.  Tarver,  9  Pet.  174. 

The  decision  of  this  question  is  sufficient  to 
dispose  of  the  case,  and  we  decline  any  inquiry 
in  reference  to  any  other  which  was  discussed 
at  the  hearing. 

Decree  of  the  Circuit  Court  affirmed. 


GEORGE  C.  DODGE,  Appt., 

V. 

JOHN  M.  WOOLSEY. 

(See  18  How.  331-380.) 

Equity  Jurisdiction  over  corporations  at  suit  of 
stockholder — jurisdiction  of  circuit  court — 
ooncurrent  jurisdiction  of  federal  and  state 
courts — stipreme  court,  tribunal  for  interpre- 
tation of  Constitution  and  laws  of  Congress — 
law  unconstitutional  as  impairing  obligation 
of  contracts — not  affected  by  change  of  state 
constitution. 

Courts  of  equity  have  Jarlsdietlon  over  eorpora- 
ttoos  at  tbe  salt  of  one  or  more  of  their  members, 
to  apply  preveotlTe  remedies  by  Injunction,  to  re- 
strain those  who  administer  them  from  dolog  acts 
wbieb  would  amount  to  a  violation  of  tbeir  charters, 
or  to  prevent  any  mlxoppllcatlon  of  their  capitals 
or  proflta  which  mticht  lessen  the  dlvidenos  of 
stockholders  or  the  value  of  their  shares,  as  either 
may  be  protected  by  the  franchises  of  a  corpora- 
tion. If  the  acts  intended  to  be  done  create  a  breach 
of  tmst. 

Circuit  Conrt  baa  Jurisdiction  of  an  action  by 
a  stockholder  of  a  bank  against  the  bank  and 
othecs  to  enjoin  the  collection  of  a  tax  assessed 


NOTB. — What  laws  are  void  as  Impairing  the  obll- 
(Stloo  of  contracts.  Vested  rlKhts.  now  ajfected  by 
sabsequeat  repeal  of  statute.  Vested  rlEhts  deflned. 
See  note  to  rietcher  v.  Peck,  3  L.  ed.  D.  8.  162. 

Corporate  taxation  aa  affected  by  contract  clause 
ia  federal  constitution — see  note,  00  L.B.A.  83. 
tSIi.  ed. 


against  tbe  bank  by  vlrtae  of  a  state  law,  on  the 
ground  that  the  faw  violates  tbe  contract  con- 
tained in  the  charter,  and  is,  therefore,  unconstitu- 
tional under  that  clause  of  tbe  United  States  Con- 
stitution, which  provides  that  no  state  shall  pass 
a  law  Impairing  the  obllRatloD  of  contracts :  when 
tbe  directors  have  refused  to  bring  tbe  action. 

Courts  of  tbe  United  States  and  coorts  of  the 
slates  have  concurrent  jurisdiction  in  all  cases  be- 
tween citizens  of  different  statea  whatever  may  be 
the  matter  in  contioversy,  If  it  be  one  for  judicial 
I'ognlcance. 

The  Constitution  provides  the  Supreme  Court  as 
a  jnrlsdtction  for  Its  flnsi  interpretation  and  for  the 
laws  passed  by  Congress  to  give  them  equal  opera- 
tion In  all  the  States. 

The  Act,  Incorporating  the  Bank  having  pro- 
vided that  It  shall,  at  stated  times,  set  off  to  tbe 
State  six  per  cent,  of  its  net  protlts,  and  that  tbe 
sum  BO  net  off  shall  be  in  lien  of  all  taxes  to  which 
the  ('ompany  or  its  stockholders  would  be  other- 
wise subject,  such  provision  is  a  relinquishment  of 
the  leKlHliitlve  power  to  tax,  binding  upon  tbe  Leg- 
islature which  passed  the  Act,  and  upon  succeedlUK 
l.eglshitiires  sis  h  ruiifrart  not  to  tax  the  Bunk 
more  than  six  per  cent,  upon  Us  profits. 

A  subsequent  law  taxlD);  its  entire  business,  cap- 
ilnl,  rlrrulation,  etc.,  to  an  amount  exceeding  that 
l>rovidpd   for  In  Its  charter.  Is  'inconstltutlonnl. 

That  tbe  state  constitution  has  been  changed 
siuce  the  passage  of  the  Act  chartering  the  Buuk 
cannot  release  the  State  from  the  contract  con- 
tained in  the  charter. 


Argued  Feb.  6,  1856. 


Decided,  Apr.  8,  1850. 


APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Ohio. 

The  bill  in  this  case  was  tiled  lu  the  Circuit 
Court  of  tbe  United  States  for  the  District  of 
Ohio,  by  the  appellee,  seeking  to  enjoin  the  col- 
lection of  a  tax  assessed  by  the  State  of  Ohio 
on  the  Commercial  Branch  Bank  of  Cleveland, 
a  branch  of  the  State  Bank  of  Ohio,  in  which 
tlie  said  complainant  is  a  stockholder. 

The  Circuit  Court  rendered  a  final  decree  for 
complainant,  perpetually  enjoining  the  collee- 
tion  of  the  tax  in  question.  From  this  decree 
the  present  appeal  was  taken. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Rnfns  P.  Spanldinc  for  the  appellant: 

It  is  insisted  for  the  appellant,  that  the  eourt 
below,  sitting  as  a  court  of  chancery,  ought  not 
to  have  taken  cognizance  of  the  subject  matter 
of  the  suit. 

Baker  t.  Biddle,  Bald.  C.  C.  394. 

The  case  of  Osbom  v.  The  U.  S.  Bank,  9 
Wheat.  738,  was  decided  upon  the  strong 
ground,  peculiar  to  itself,  that  the  leading  ob- 
ject of  the  Ohio  law  was,  to  deprive  the  Bank 
of  the  exercise  of  its  franchises  in  that  State. 

It  is  definitely  settled  by  a  great  weight  of 
authority,  that  where  the  charter  has  vested 
the  Board  of  Directors  with  power  to  manage 
the  concerns  of  the  corporation,  no  one  stock- 
holder, nor  any  number  of  them,  has  a  right  to 
compel  these,  the  charter  agents  of  the  body 
corporate,  to  do  any  act  contrary  to  tbeir  own 
judgment,  exercised  in  good  faith. 

(^mmonwealth  t.  Trustees  of  St.  Mary's 
Church,  6  Serg.  &  R.  508 ;  Hersey  v.  Veazie,  24 
Me.  9;  Smith  v.  Hurd,  12  Met.  371;  State  of 
La.  V.  Bank  of  La.  6  La.  745;  Russell  v.  Me- 
Lellan,  14  Pick.  69;  2  Hare,  Eng.  Eq.  461;  1 
Phil.  Eq.  790;  U  Ga.  Eq.  566;  Ang.  &  Ames, 
Corp.  665.  sec.  660;  Scott  v.  Depeyster,  1  Edw. 
Ch.  613;  Robinson  v.  Smith,  3  Paige,  222;  Bay- 
leas  T.  Ome,  Freem.  (Miss.)  Ch.  101;  Hodges 
V.  N.  E.  Screw  Co.,  1  R.  I.  312;  Oswego  Falls 
Bridge  Co.  v.  Fish,  1  Barb.  Ch.  647. 
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In  order  to  enjoin  the  tax  collector,  suit 
should  have  been  instituted  in  the  name  of  the 
Corporation. 

Osbom  V.  Bank  of  U.  S.  9  Wlieat.  738  j 
Forl>c8  V.  ^Vhitlock,  3  Edw.  Cb.  440;  Smith  v. 
Hurd,  12  Met.  371;  Russell  v.  McLellan,  14 
Pick.  69;  Angell  &,  Ames  on  Corp.  p.  565,  sec. 
060. 

A  bill  in  chancery  to  obtain  a  perpetual  in- 
junction against  collecting  a  tax  assessed  in  the 
ordinary  way,  cannot  be  sustained  as  a  geueral 
rule,  even  if  the  law  authorizing  the  tax  be  un- 
constitutional. 

McCov  V.  Corp.  of  Chilicothe,  3  Ohio,  370; 
Mechanics'  and  Traders'  Bank  v.  Devolt,  1  Ohio 
St.  501. 

As  the  ai^llant  had  an  adequate  remedy  at 
law,  the  court  below,  sitting  as  a  court  of  chan- 
cery, ought  not  to  have  taken  cognizance  of  the 
subject  matter  of  the  suit. 

Baker  v.  Biddle,  Bald.  C.  C.  3M. 

This  suit  is  improperly  brought  in  the  feder- 
al court,  being  merely  a  contrivance  to  create 
a  jurisdiction  where  none  fairly  exists;  the 
stockholder  being  made  complainant,  because  he 
i*  a  citizen  of  Kentucky. 

Maxfield's  Lessee  v.  I^vy,  4  Dall.  330;  Hurst 
V.  AIcKeil,  1  Wash.  C.  C.  83. 

The  case  at  bar  is  distinguished  from  Piqua 
Branch  Bank  v.  Knoop,  16  Uow.  360;  that  case 
being  predicated  upon  the  Tax  Law  of  Ohio, 
passed  March  21,  1851,  under  the  constitution 
of  1802,  which,  it  was  claimed,  permitted  the 
Iiegislature  to  impose  restrictions  upon  bank 
taxation  not  known  to  other  property.  The 
present  case  is  predicated  upon  the  Tax  Xjiw 
of  April  18,  1852. 

Kvery  legislative  enactment  which  conserves 
the  internal  policy  of  the  State,  and  nothing 
beyond  it,  must  give  way  to  any  counter  regu- 
lation subsequently  adopted  by  the  people,  into 
their  organic  law. 

McCulloch  v.  Maryland,  4  Wheat.  404;  Ter- 
rett  V.  Taylor,  0  Cranch,  43;  Mumma  v.  Poto- 
mac Company,  8  Pet.  281. 

Messrs.  S.  F.  Vinton  and  Heniy  Stanbnry, 
for  the  appellee: 

The  jurisdiction  of  a  court  of  equity,  to  give 
relief  by  injunction  in  such  a  case  as  the  pres- 
ent, is  settled  on  two  grounds,  either  of  which 
is  suiHcient.  First,  on  tne  ground  of  irrepar- 
able mischief  to  the  franchise.  Second,  on  the 
ground  of  the  protection  to  the  moneys  and 
choses  in  action  of  a  bank,  from  sale  and  alien- 
ation under  the  tax  proceedings.  Both  of  these 
grounds  are  made  out  in  the  present  case. 

Osbom  V.  U.  8.  Bank.  9  Wheat.  738. 

The  Ohio  cases  cited  by  the  appellant  are 
distinguished  from  the  case  at  bar;  but  even  if 
they  were  not,  they  could  have  no  weight  after 
the  case  of  Osbom  v.  U.  S.  Bank. 

As  to  the  right  of  the  plaintiff  to  bring  this 
bill,  he  sues  in  the  character  of  a  stockholder, 
and  makes  the  Bank  and  the  directors  parties 
defendant.  The  act  threatened  is  in  violation 
of  law,  which,  if  not  prevented,  will  result  in 
irreparable  mischief  to  the  Corporation,  and  to 
his  interest  as  a  stockholder.  The  directors  of 
the  Bank  refuse  to  take  any  step  to  prevent 
the  threatened  injury.  They  suffered  a  dis- 
traint to  be  made  for  the  tax  of  1852,  and 
took  no  step  to  prevent  the  distraint  for  that 
of  I8.'>3,  which  was  impending  when  the  bill  was 
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filed.  Tliere  was  no  time  for  delay.  The  ap- 
plication for  the  injunction  was  not  made  until 
the  day  before  the  distraint  was  to  be  made. 

Under  such  circumstances,  a  stockholder  has 
a  clear  right  to  intervene. 

We  say,  then,  that  a  case  is  made  in  whieli » 
stockholder  had  a  right  to  bring  the  bill. 

Colquitt  V.  Howard,  11  Ka.  569;  Robinson  v. 
Smith,  3  Paige,  233;  Baylcss  v.  Orne,  Freem. 
Miss.  Ch.  173;  Hodges  v.  New  England  Screw 
Co.  1  R.  I.  312;  Le  Clercq  v.  Gallipolis,  7 
Ohio,  part  1,  218;  Smith  v.  Swormslcdt,  16 
How.  288;  AJigell  ft  Ames  on  Corp.  sec.  .312. 

On  the  merits  of  the  case,  it  will  be  insisted 
for  the  appellee,  first,  that  so  much  of  the  Act 
of  the  Legislature  of  the  State  of  Ohio  of  the 
13th  of  April,  1852,  as  imposed  a  tax  on  the 
Commercial  Bank  of  Cleveland,  other  and  great- 
er tlian  that  which  by  section  60  of  its  charter, 
it  obligated  itself  to  pay,  and  the  State  bound 
itself  to  receive  in  lieu  of  all  other  taxes,  is 
repugnant  to  the  Constitution  of  the  Unitod 
States,  and  is  therefore  null  and  void. 

Piqua  Branch  Bank  v.  Knoop,  16  Uow.  360. 

Second.  It  will  be  insisted  that  the  fact  that 
the  Act  of  13th  of  April,  1852,  was  passed  in  con- 
forraity  with  the  requirement  of  the  constitu- 
tion of  the  State,  adopted  in  1851,  which  di- 
rects the  Legislature  to  provide  by  law  for 
taxing  of  the  notes  discounted,  etc.,  of  all  banks 
that  then  existed,  and  that  might  be  thereafter 
created,  can  give  no  validity  by  reason  of  saiu 
command,  in  said  constitution,  to  said  Act  of 
said  Legislature,  so  far  as  it  impairs  the  obliga- 
tion of  the  contract  between  the  state  and 
the  bank. 

The  constitution  of  every  state  must  be  made 
in  subordination  to  the  Constitution  of  the 
United  States.  In  this  respect  the  constitution 
of  a  state  in  no  way  differs  from  any  other  law, 
and  it  cannot  direct  the  Legislature  to  pass  » 
law  impairing  the  obligation  of  a  contract. 

See  Briscoe  v.  Bank  of  Kentucky.  11  Pet. 
257 ;  see,  also,  Qordon  v.  Kerr,  1  Wash.  C.  C.  322. 

Mr.  Justice  Wayno  delivered  the  opinion  of 
the  court: 

It  must  often  happen,  under  such  a  govern- 
ment as  that  of  the  United  States,  that  consti- 
tutional questions  will  be  brought  to  this  court 
for  decision,  demanding  extended  investigation 
and  its  most  careful  judgment. 

This  is  one  of  that  kind;  but  fortunately  it 
involves  no  new  principles,  nor  any  assertion 
of  judicial  action  which  has  not  been  repeat- 
edly declared  to  be  within  the  constitutional 
and  legislative  jurisdiction  of  the  courts  of  the 
United  States,  and  by  way  of  appeal  or  by  writ 
of  error,  as  the  ease  may  be,  within  that  of  the 
Supreme  Court. 

It  is  a  suit  in  chancery,  which  was  brought 
by  John  M.  Woolsey,  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Ohio, 
seeking  to  enjoin  the  collection  of  a  tax  as- 
sessed by  the  State  of  Ohio  on  the  Commer- 
cial Branch  Bank  of  Cleveland,  a  branch  of 
the  State  Bank  of  Ohio.  He  makes  Gcorp^e 
C.  Dodge,  the  tax  collector,  the  directors  of 
the  Bank,  and  the  Bank  itself,  defendants. 

Wool8<>y  avers  that  he  is  a  citizen  of  "tb* 
State  of  ConnfcJicut,  thnt  he  is  the  owner  of 
thirty  shares  in  the  Branch  Bank  of  Olovc- 
land,  that  Dodge  and  the  other  defciulnnti  are 
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•II  eitizpns  of  the  State  of  Ohio,  and  that  the 
Commercial  Bank  of  Cleveland  is  a  Corpora- 
tion, and  was  made  such,  as  a  Branch  of  (he 
State  Bank  of  Ohio,  by  an  Act  of  the  General 
Assembly  -  of  that  State,  passed  the  24tli  of 
February,  1845,  entitled  "An  Act  to  incorpo- 
rate the  State  Bank  of  Ohio  and  other  bank- 
ing companies."  He  alleges  that  the  Commer- 
cial Bank  has  in  all  things  complied  with  the 
requirements  of  its  charter,  and  that,  by  the 
3S7*]  'eoth  section  of  the  Act,  it  is  declared 
that  each  banking  company  organized  under 
i*  snd  complying  with  its  provisions,  shall, 
semi-annnally,  on  the  1st  of  May  and  1st  of 
N'uvemlwr  of  each  year,  those  being  the  days 
for  declaring  dividends,  set  olT  to  the  Stat?  of 
Ohio  six  per  cent,  on  the  profits,  deducting 
therefrom  the  expenses  and  ascertained  losses 
of  the  company,  for  six  months  next  preceding 
each  di\idend  day;  and  that  the  sums  so  s^t 
off  shall  be  in  lieu  of  all  taxes  to  which  said 
company,  or  the  stockholders  thereof,  on  ac- 
count of  stock  owned  therein,  would  otherwise 
be  subject;  and  that  the  cashier  of  such  com- 
pany shall,  within  ten  days  thereafter,  inform 
the  auditor  of  the  State  of  Ohio  of  the  amount 
set  oflf,  and  shall  pay  the  same  to  the  Treasurer 
of  the  State  on  the  order  of  the  auditor. 

It  is  averred  that  the  Bank  of  Cleveland  had 
at  all  times  complied  with  the  requirements  of 
the  Act.  That,  in  the  year  1853,  it  set  off  to 
the  State  six  per  cent,  on  the  two  semi-annual 
dividends  which  had  been  made  in  that  year, 
on  the  first  day  of  May  and  the  first  day  of 
November,  which  amounted  in  the  aggregate 
to  the  sum  of  $3,200.65.  That  the  same  had 
bfen  notified  to  tlie  auditor,  and  that  the  Bank 
had  always  been  ready  to  pay  the  same  when 
demanded.  The  complainant  then  avers,  that 
three  years  before  bringing  his  suit,  having  full 
confidence  that  the  State  of  Ohio  would  ob- 
serve good  faith  towards  the  Bank,  in  respect 
to  it.s  franchises  ami  privileges  conferred  upon 
it  by  the  Act  of  Incorporation,  and  that  it 
would  adhere  with  fidelity  to  the  rule  of  taxa- 
tion provided  for  in  the  charter,  he  had  pur- 
chased thirty  shares  of  the  capital  stock  of  the 
Bank,  and  that  he  was  then  the  owner  of  the 
same.  He  further  states,  after  he^  had  made 
such  purchases,  that  on  the  17th  of  'June,  1851, 
a  draft  of  a  new  constitution  had  been  sub- 
mitted to  the  electors  of  the  state  for  their 
acceptance  or  rejection,  which,  if  accepted  by 
a  majority  of  the  electors  who  should  vote,  was 
to  take  effect  as  a  constitution  of  the  State,  on 
the  )st  of  September,  1851.  It  is  admitted 
that  it  was  accepted,  that  it  became  and  now 
is  the  constitution  of  the  State  of  Ohio.  It  is 
provided  in  sections  two  and  three  of  the  I2th 
article  of  that  constitution,  that  laws  slutll  be 
passed,  taxing  by  an  uniform  rule,  all  moneys, 
credits,  investments  in  bonds,  stock,  joint 
stock  companies,  or  otherwise;  and  tliat  the 
General  Assembly  shall  provide  by  law  for 
taxing  the  notes  and  bills  discounted  or  pur- 
chased, money  loaned,  and  all  other  property, 
effects  or  dues  whatever,  without  deduction,  of 
all  banks  now  existing,  or  hereafter  created, 
and  of  all  bankers,  so  that  all  property  em- 
ployed in  banking  shall  always  hear  a  burden 
of  taxation  equal  to  that  imposed  on  the  prop- 
erty of  individuals.  And  in  the  4th  section  of 
the  13th  article  of  the  constitution  of  1851,  it 
1ft  li.  ed. 


is  further  declared,  *that  the  property  [*338 
of  corporations  now  existing,  or  hereafter 
created,  shall  be  subject  to  taxation,  as  the 
property  of  individuals. 

It  appears  also  by  the  bill,  that  the  General 
Assembly  of  tlie  State  of  Ohio  passed  an  Act 
on  the  13th  of  April  1852,  for  the  assessment 
and  taxation  of  all  property  in  the  State,  and 
for  levying  taxes  on  the  same  according  to  its 
true  value  in  money,  in  which  it  is  declared  to 
be  the  duty  of  the  president  and  cashier  of 
every  bank,  or  banking  company,  "that  shall 
have  been,  or  may  hereafter  be,  incorporated 
by  the  laws  of  the  State,  and  liaving  the  r<ght 
to  issue  bills  for  circulation  a.s  money,  to  make 
and  return,  under  oath,  to  the  auditor  of  the 
county  in  which  such  banks  may  be,  in  tha 
month  of  May,  annually,  a  written  statement 
containing,  first,  the  average  amount  of  notes 
and  bills  discounted  or  purchased,  which 
amount  shall  include  all  the  loans  or  discounts, 
whether  originally  made,  or  renewed  during 
the  year,  or  at  any  time  previous;  whether 
made  on  bills  of  exchange,  notes,  bonds,  mort- 
gages, or  other  evidence  of  indebtedness,  at 
their  actual  cost  value  in  money;  whether  due 
previous  to,  during,  or  after  the  period  afore- 
said, and  on  which  said  banking  company  has, 
at  any  time,  recovered  or  received,  or  is  en- 
titled to  receive,  any  profit  or  other  considera- 
tion whatever,  either  in  the  shape  of  intcrfst, 
discount,  exchange,  or  otherwise;  and  second, 
the  average  amount  of  all  other  moneys,  ef- 
fects, or  dues  of  every  description,  belonging 
to  such  bank,  or  banking  company,  loaned, 
invested  or  otherwise  used  or  employed,  with 
a  view  to  profit,  or  upon  which  such  bank,  or 
Iwnking  company  receives,  or  is  entitled  to  re- 
ceive, interest. 

The  Act  then  makes  it  the  duty  of  the  audi- 
tors, in  the  counties  in  which  a  bank  or  (Mak- 
ing companies  may  be,  to  receive  from  them 
returns  of  notes  and  bills  discounted,  and  all 
other  moneys  and  effects  or  dues,  as  provided 
for  in  the  IQth  section  of  the  Act,  to  enter  the 
same  for  taxation  upon  the  grand  duplicate  of 
the  property  of  the  county,  and  upon  the  city 
duplicate  for  city  taxes,  in  cases  where  the  city 
tax  is  not  returned  upon  the  grand  duplicate, 
but  is  collected  by  city  officers ;  which  amounts 
so  returned  and  entered  shall  be  taxed  for  the 
same  purposes  and  to  the  same  extent  tliat  per- 
sonal property  is,  or  may  be  taxed,  in  the  place 
where  such  bank  or  banking  company  is  situ* 
ated.  It  is  then  averred  that  the  president  and 
cashier  of  the  Commercial  Bank  of  Cleveland, 
fearing  the  penalty  imposed  by  the  Act  for  a. 
refusal  or  neglect  to  make  a  return  according 
to  the  Act,  did,  -in  the  month  of  May,  in  the 
year  1852,  make  a  return,  protesting  against 
the  right  of  the  State  to  assess  a  tax  upon  tlte 
Bank,  other  than  that  which  was  provided  for 
in  the  charter  of  its  incorporation  of  the  24th 
February,  1845.  But  it  appears  'that  [*83» 
the  return  so  coerced  from  the  President  and 
directors  of  the  Bank  had  been  assessed  by 
the  auditor,  for  the  tax  of  1852,  at  $10,197.5S, 
exceeding  by  $7,526.72  the  amount  of  tax  for 
which  the  Bank  was  liable  under  its  charter, 
which  George  C.  Dodge,  as  collector  of  taxes, 
seized  and  collected  by  distress  on  its  moneys. 
It  is  also  shown  by  the  bill,  that  there  has  been 
another  entry  of  taxation  against  the  Bank  for 
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th«  year  1853,  of  $14,771.87,  excMding  the 
sum  to  which  it  is  liable  under  its  charter  by 
$11,6«6.22  for  that  year. 

It  is  against  the  collection  of  this  tax  that 
John  M.  \VooI«ev.  as  a  stookliolder  in  the 
Bank,  has  brought  this  suit,  claiming  an  exemp- 
tion from  it  as  a  stoclvholder,  upon  the  ground 
that  the  Act  of  the  Ocncral  Assembly  of  the 
State  of  Ohio,  and  the  tax  assessed  under  it 
upon  the  Bank,  arc  in  violation  of  the  HUh  sec- 
tion of  the  1st  article  of  the  Constitution  of 
the  United  States,  which  declares  that  no  State 
shall  pass  any  law  impairing  the  obligation  of 
contracts.  And  he  seeks  the  aid  of  the  Circuit 
Court  to  enjoin  Dodge,  the  defendant,  from 
collecting  the  same  from  the  Bank,  as  collector 
of  taxes,  as  he  had  threatened  to  do  by  dis- 
tress, and  as  he  had  done  for  the  assessed  tax 
for  the  year  18.32. 

The  complainant  gives  a  further  aspect  to  his 
suit  which  it  is  also  proper  to  notice.  It  is,  if 
the  taxes  are  permitted  to  be  assessed  and  col- 
lected from  the  Bank,  under  the  Act  of  the  1 3th 
of  April,  1852,  it  will  virtually  destroy  and 
annul  the  contract  between  the  State  and  the 
Bank  in  respect  to  t)ic  tax  wliicli  the  State 
imposed  upon  it  by  the  charter  of  its  incorpora- 
tion, in  lieu  of  all  other  taxes  upon  the  Bank 
or  the  stockholders  thereof,  on  account  of 
stock  owned  therein;  that  bis  stock  will  be 
thereby  lessened  in  value,  his  dividends  di- 
minished; and  that  tlie  tax  is  so  onerous  upon 
the  Bank,  that  it  will  compel  a  suspension  and 
final  cessation  of  its  business.  He  finally 
declares,  that  as  a  stockholder,  on  his  own  be- 
half, be  had  ri-qifsl,-",;  tbe  directors  jf  the  Bank 
to  like  measures,  by  suit  or  ollierwise,  to  as- 
sert the  franeliises  of  the  Hank  against  the 
collerCon  ul  what  he  believes  to  be  an  uncon- 
stilulional  tax,  and  that  they  had  refused  to  do 
so. 

To  this  bill  the  defendant,  George  C.  Dodge, 
filed  an  answer.  The  other  defendants  did  not 
answer.  He  admits  the  material  allegations  of 
the  bill,  except  the  allegation  that  the  tax  law 
of  April  13,  1852,  is  unconstitutional;  says 
that  the  Act  is  in  conformity  with  the  constitu- 
tion of  Ohio,  which  took  efTect  Sept.  1,  1851, 
and  that  it  is  in  harmony  with  the  Constitu- 
tion of  the  United  States.  He  denies  that  any 
application  was  made  by  Woolsey  to  the  di- 
rectors of  the  Bank,  to  take  measures  by  suit 
or  otherwise,  to  prevent  the  collection  of  the 
S40*]  tax  and  'insists  that  this  averment  was 
inserted  merely  for  the  purpose  of  giving  color 
to  a  proctudiiig  in  chancery.  That  the  complain- 
ant woulil  not  Iiave  sustained  an  irreparable  in- 
jury, even  if  he  had,  as  Treasurer,  proceeded  to 
distrain  for  the  tax;  for  that  the  Bank  would 
have  had  a  remedy  at  law  against  him  for  all 
damages  which  might  have  been  sustained  in 
consequence  of  such  distress,  as  he  is  worth,  at 
a  reasonable  estimate,  $80,000,  after  the  pay- 
ment of  all  his  debts.  And  he  insists  that  the 
complainant  had  not  exhibited  such  a  case  as 
entitled  him  to  the  interposition  of  a  court  of 
equity.  To  this  answer  a  general  replication 
was  filed.  But  it  was  agreed  by  the  counsel  in 
the  cause,  that  the  complainant  had,  by  his  at- 
torney, addressed  a  letter  to  the  Commercial 
Bank  of  Cleveland,  to  institute  proper  proceed- 
ings to  prevent  the  collection  of  the  tax  by 
D^ge,  in  the  same  manner  aa  had  been  done  by 
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tlie  attorney  of  a  stockholder  in  the  Canal  Bank 
of  Cleveland,  for  a  tax  assessed  upon  it  under 
the  same  Act,  and  that  the  action  of  the  board 
of  the  Commercial  Bank,  in  answer  to  Wool 
sey's  application,  was  the  same  as  had  bren  giv 
en  by  the  directors  of  the  Canal  Bank.  That 
resolution  was  in  these  words:  "Resolved,  that 
we  fully  concur  in  the  views  expressed  in  said 
letter  as  to  the  illegality  of  tlie  tax  theroin 
named,  and  believe  it  to  be  in  no  way  binding 
upon  the  Bank;  bnt,  in  consideration  of  tin- 
many  obstacles  in  the  way  of  testing  the  lavr  in 
the  courts  of  the  State,  we  cannot  consent  to 
take  the  action  which  we  are  called  upon  to 
take,  but  must  leave  the  said  Kleman  to  pursue 
siieh  measures  as  he  may  deem  best  in  the  prem- 
ises." 

Upon  the  foregoing  pleadings  and  admission, 
the  Circuit  Court  rendered  a  final  decree  for 
the  complainant,  perpetually  enjoining  the 
Treasurer  against  the  collection  of  the  tax,  un- 
der the  Act  of  the  13th  February,  18.>2,  and  snH- 
jecting  the  defendant,  Dodge,  to  the  pnyni-^nt 
of  the  costs  of  the  suit.  From  that  decis-'in 
the  defendant,  Dodge,  has  appealed  to  this 
court. 

His  counsel  have  relied  upon  the  followin-^ 
points  to  sustain  the  appeal : 

First.  The  complainant  does  not  show  liiin- 
self  to  be  entitled  to  relief  in  a  court  of  clmii 
eerj",  because  the  charter  of  the  Bank  provides 
that  its  affairs  shall  be  managed  by  a  board  of 
directors,  and  that  they  are  not  amr-i'ablp  to 
the  stockholders  for  an  error  of  jndjjmcnt 
merely.  And  that  in  order  to  make  them  st. 
it  should  have  been  averred  that  tlie.v  were  in 
collusion  with  the  tax  collector  in  tlieir  refu-ial 
to  take  legal  steps  to  test  the  validity  of  the  tax. 

Second.  It  was  urged  that  this  s'lit  had 
been  improperly  brought  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Ohio, 
because  it  is  a  contrivance  to  create  a  jurisdic- 
tion, where  none  'fairly  exists,  by  substi-[*S  1 1 
tuting  an  individual  stockholder  in  place  of  the 
Commercial  Bank  as  complainant,  and  makin<; 
the  directors  defendants;  the  stockholder  being 
made  complainant,  because  he  is  a  citiz^-n  oi 
the  State  of  Connecticut,  and  the  directors  be- 
ing made  defendants  to  give  countenance  to  his 
suit. 

Third.  It  was  said,  if  the  foregoing  pointa 
were  not  available  to  defeat  the  action,  that  it 
might  be  contended  that  the  defendant  was  in 
the  discharge  of  his  official  duty  when  inter- 
rupted by  the  mandate  of  the  Circuit  Court 
and  that  the  tax  had  been  properly  assessed  by 
a  law  of  the  State,  in  conformity  with  its  con- 
stitution, of  the  1st  September,  1851. 

We  will  consider  the  points  in  their  order. 
Tlie  first  comprehends  two  propositions,  name- 
ly: that  courts  of  equity  have  no  jurisdiction 
over  corporations,  as  such,  at  the  suit  of  a 
stockholder  for  violation  of  charters,  and  non« 
for  the  errors  of  judgment  of  those  who  mnn- 
age  their  business  ordinarily. 

There  has  been  a  conflict  of  judicial  au- 
thority in  both.  Still,  it  has  been  found  nec- 
essary for  prevention  of  injuries  for  which 
common  law  courts  were  inadequate,  to  enter* 
tain  in  equity  such  a  jurisdiction  in  the  pro- 
gressive development  of  the  powers  and  efTeebs 
of  private  corporations  upon  *U  the  buaineaa 
and  interests  of    society. 
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It  is  now  no  longer  doubted,  either  in  En- 
gland or  th«  United  States,  that  courti  of  equity 
in  botli,  have  a  jurisdiction  over  corporations, 
at  the  instance  of  one  or  more  of  their  mem- 
bers; to  apply  preventive  remedies  by  injunc- 
tion, to  restrain  those  who  administer  them 
from  doin;;  acts  which  would  amount  to  a  vio- 
L)tim  of  oliurters,  or  to  prevent  any  misappli- 
e<ition  of  their  capitals  or  profits,  which  miglit 
result  in  lessening  the  dividends  of  stockhold- 
ers, or  the  value  of  their  sliares,  as  either  may 
be  protected  by  the  franchises  of  a  corpora- 
tion, if  tlie  acts  intended  to  be  done  create 
Achat  is  in  the  law  denominated  a  breach  of 
4  rust.  And  the  jurisdiction  extends  to  inquire 
into,  and  to  enjoin,  as  the  case  may  require 
that  to  lie  done,  any  proceedings  by  individ- 
uals, in  whatever  character  they  may  profess 
to  act,  if  the  subject  of  complaint  is  an  imputed 
violation  of  a  corporate  franchise,  or  the  denial 
of  a  right  growing  out  of  it,  for  which  there  is 
not  an  adequate  remedy  at  law. 

Cunliffe  v.  Manchester  &  Bolton  Canal  Com- 
pany, 1  Russ.  k  Mylne  Ch.  131  n;  Ware  v. 
Grand  Junction  Water  Co.  1  Russ.  &  Mylne, 
13C;  Bagshaw  v.  Eastern  Counties  Railway  Co. 
7  Hare  Ch.  144;  Angell  &  Ames,  4th  ed.  424, 
and  the  other  cases  there  cited. 

It  was  ruled  in  the  case  of  Cunliffe  v.  The 
Manchester  &  Bolton  Canal  Co.  1  Mylne  & 
Russ.  Ch.  131,  that  where  the  legal  remedy 
against  a  corporation  is  inadequate,  a  court  o'f 
342*]  "equity  will  interfere,  and  that  there 
were  cases  in  which  a  bill  in  equity  will  lie 
iij^ainst  a  corporation  by  one  of  its  members.  "It 
in  a  breach  of  trust  against  a  shareholder  in  a 
joint  stock  incorporated  company,  established 
for  certain  definite  purposes  prescribed  by  its 
oliaracter,  if  the  funds  or  credit  of  the  Com- 
l>any  are,  without  his  consent,  diverted  from 
such  purpose,  though  the  misapplication  be 
sunctioned  by  the  votes  of  a  majority;  and 
therefore  he  may  file  a  bill  in  equity  against 
I  lie  Company  in  his  own  behalf,  to  restrain  the 
( 'ompany  by  injunction  from  any  such  diver- 
sion or  misapplication.  In  the  case  of  Ware  v. 
'11m  Grand  Junction  Water  Co.  1  Russ.  i  Mylne 
a  bill  filed  by  a  member  of  the  Company  against 
it.  Lord  Brougham  said:  "It  is  said  this  is  an 
attempt  on  the  part  of  the  Company  to  do  acts 
which  they  are  not  empowered  to  do  by  the 
Acts  of  Parliament,"  meaning  the  charter  of  the 
Company;  "so  far  •■  I  restrain  them  by  in- 
junction." "Indeed,  an  investment  in  the  stock 
of  a  corporation  must,  by  everyone,  be  con- 
sidered a  wild  speculation,  if  it  exposed  the 
owners  of  the  stock  to  all  sorts  of  risk  in  sup- 
port of  plausible  projects  not  set  forth  and  au- 
thorized by  the  Act  of  Incorporation,  and 
which  may  possibly  lead  to  extraordinary 
losses.  The  same  jurisdiction  was  invoked  and 
applied  in  the  case  of  Bagshaw  v.  The  Eastern 
Counties  Railway  Co.  7  Harr.  114;  ao,  also,  in 
Colman  v.  The  Same  Company,  10  Beavan's  Ch. 
It  appeared  in  that  case  that  the  directors  of  the 
Company,  for  the  purpose  of  increasing  their 
traffic;  proposed  to  guaranty  certain  profits,  and 
to  secure  the  capital  of  an  intended  Steam 
Packet  Company,  which  was  to  act  in  connec- 
tion with  the  railway.  It  was  held  such  a 
transaction  was  not  within  the  scope  of  their 
powers,  and  they  were  restrained  by  injunction. 
And  in  the  second  place,  that  in  such  a  case 
iS  li.  «d. 


one  of  the  shareholders  in  the  Railway  Com- 
pany was  entitled  to  sue  on  behalf  of  himself 
and  all  the  other  shareholders,  except  the  di- 
rectors, who  were  defendants,  although  some 
of  the  shareholders  had  taken  shares  in  the 
Steam  Packet  Company.  It  was  contended  in 
this  case  that  the  corporation  might  pledge, 
without  limit,  the  funds  of  the  Company  for 
the  encouragement  of  other  transactions,  how- 
ever various  and  extensive,  provided  the  object 
of  that  liability  was  to  increase  the  traffic  upon 
the  railway,  and  thereby  increase  the  trafTic  to 
the  shareholders.  But  the  Master  of  the  Rolls, 
Lord  Langdale,  said  "there  was  no  authority 
for  anything  of  that  kind." 

But  further,  it  is  not  only  illegal  for  a  cor- 
poration to  apply  its  capital  to  objects  not  con- 
templated by  its  charter,  but  also  to  apply  its 
profits.  And  therefore  a  shareholder  may  main- 
tain a  bill  in  equity  against  the  directors  and 
ccmpel  the  company  to  refund  any  of  the  profits 
thus  improperly  applied.  It  is  an  improper 
'application  for  a  railway  company  to  [*34S 
invest  the  profits  of  the  company  in  the  pur- 
chase of  shares  of  another  company.  The  divi- 
dend (says  Lord  Langdale,  in  Salomons  v. 
Laing,  14  Jurist.  279,  471)  which  belongs  to 
the  shareholders,  and  is  divisible  among 
them,  may  t>e  applied  severally  as  their  own 
property;  but  the  company  itself  or  the  direc- 
tors, or  any  nimiber  of  shareholders,  at  a  meet- 
ing or  otherwise,  have  no  right  to  dispose  of  bis 
shares  of  the  general  dividends,  which  belong 
to  the  particular  shareholder,  in  any  manner 
contrary  to  the  will,  or  without  the  consent  or 
authority  of,  that  particular  shareholder.  . 

We  do  not  mean  to  say  that  the  jurisdiction 
in  equity  over  corporations  at  the  suit  of  » 
shareholder  has  not  been  contested.  The  cases 
cited  in  this  argument  show  it  to  have  been 
otherwise ;  but  when  the  case  of  Hodges  v.  Th* 
New  England  Screw  Co.  et  al.  1  R.  I.  312,  was 
cited  against  it  (we  may  say  the  best  argued 
and  judicially  considered  case  which  we  know 
upon  the  point,  both  upon  the  original  hearing 
and  rehearing  of  that  cause)  the  counsel  could 
not  have  been  aware  of  the  fact  that,  upon  the 
rthearing  of  it,  the  learned  court,  which  had 
decided  that  courts  of  equity  have  no  jurisdic- 
tion over  corporations  as  such  at  the  suit  of  » 
shareholder  for  violations  of  charter,  reviewed 
and  recalled  that  conclusion.  The  language  of 
the  court  is:  "We  have  thought  it  our  duty  to 
review  in  this  general  form  this  new  and  un- 
settled jurisdiction,  and  to  say,  in  view  of  the 
novelty  and  importance  of  the  subject,  and  the 
additional  light  which  has  been  thrown  upon  it 
since  the  trial,  we  consider  the  jurisdiction  of 
this  court  over  corporations  for  breaches  of 
charter,  at  the  suit  of  shareholders,  and  how 
far  it  shall  be  extended,  and  subject  to  what 
limits,  is  still  an  open  question  in  this  court. 
1  R.  I.  312 — rehearing  of  the  case  Septem- 
ber Term,  1863." 

The  result  of  the  coses  is  well  stated  in  An- 
gell &  Ames,  paragraphs  391,  393.  "In  cases 
where  the  legal  remedy  against  a  corporation  is 
inadequate,  a  court  of  equity  will  interfere,  is 
well  settled,  and  there  are  cases  in  which  a  bill 
in  equity  will  lie  against  a  corporation  by  one 
of  its  members."  "Though  the  result  of  the 
authorities  clearly  is,  that  in  a  corporation, 
when  acting  within  the  scope  of  and  in  obed- 
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ience  to  the  provisions  of  its  constitution,  the 
will  of  the  majority,  duly  expressed  at  a  legal- 
ly constituted  meeting,  must  govern;  yet  be- 
yond the  limits  of  the  Act  of  Incorporation,  the 
will  of  the  majority  cannot  make  an  act  valid; 
and  the  powers  of  a  court  of  equity  may  be  put 
in  motion  at  the  instance  of  a  single  sharehold- 
er, if  he  can  show  that  the  corporation  are 
employing  their  statutory  powers  for  the  ac- 
complishment of  purposes  not  within  the  scope 
of  their  institution.  Yet  it  is  to  be  observed, 
S44*]  that  there  is  an  important  •distinction 
between  this  class  of  cases  and  those  in  which 
there  is  no  breach  of  trust,  but  only  error  aild 
misapprehension,  or  simple  negligence  on  the 
part  of  the  directors."  • 

We  have  then  the  rule  and  its  limitation.  It 
is  contended  that  this  case  is  within  the  limita- 
tion; or  that  the  directors  of  the  Commercial 
Bank  of  Cleveland,  in  their  action  in  respect  to 
the  tax  assessed  upon  it,  under  the  Act  of  April 
18,  1852,  and  in  their  refusal  to  take  proper 
measures  for  testing  its  validity,  have  commit- 
ted an  "error  of  judgment  merely." 

It  ia  obvious,  from  the  rule,  that  the  circum- 
stances of  each  case  must  determine  the  juris- 
diction of  a  court  of  equity  to  give  the  relief 
sought.  That  the  pleadings  must  be  relied  up- 
on to  collect  what  they  are,  to  ascertain  in  what 
character,  and  to  what  end  a  shareholder  in- 
vokes the  interposition  of  a  court  of  equity,  on 
account  of  the  mismanagement  of  a  board  of  di- 
rectors. Whether  such  acts  are  out  of  or  be- 
yond the  limits  of  the  Act  of  Incorporation, 
either  of  commission  contrary  thereto,  or  of 
negligence  in  not  doing  what  it  may  be  their 
chartered  duty  to  do. 

This  brings  us  to  the  inquiry,  as  to  what  the 
directors  have  done  in  this  case,  and  what  they 
refused  to  do  upon  the  application  of  their  co- 
corporator,  John  M.  Woolsey.  After  a  full 
statement  of  his  case,  comprehending  all  of  his 
rights  and  theirs  also,  alleging  in  his  bill  that 
his  object  was  to  test  the  validity  of  a  tax  up- 
on the  ground  that  it  was  unconstitutional,  be- 
cause it  impaired  the  obligation  of  a  contract 
S45*]  made  by  the  SUte  of  Ohio  *with  the 
Commercial  Bank  of  Cleveland,  and  the  stock- 
holders thereof;  he  represents  in  his  own  be- 
half, as  a  stockholder,  that  he  had  applied  to 
the  directors,  requesting  them  to  take  measures, 
by  suit  or  otherwise,  to  prevent  the  collection 
of  the  tax  by  the  Treasurer,  and  that  they  re- 
fused to  do  so,  accompanying,  however,  their 
refusal  with  the  declaration  that  they  fully 
concurred  with  Woolsey  in  his  views  as  to  the 
illegality  of  the  tax;  that  they  believed  it  in  no 


way  binding  upon  the  Bank,  but  that  in  con- 
sideration of  the  many  obstacles  in  the  way  of 
resisting  the  collection  of  the  tax  in  the  courts 
of  the  State,  they  could  not  consent  to  take 
legal  measures  for  testing  it.  Besides  this  re- 
fusal, the  papers  in  the  case  disclose  the  fact 
that  the  directors  had  previously  made  two  pro- 
tests against  the  constitutionality  of  the  tax, 
because  it  was  repugnant  to  the  Constitution 
of  the  United  States,  and  to  that  of  Ohio  also ; 
both  concluding  with  a  resolution  that  they 
would  not,  as  then  advised,  pay  the  tax  unless 
compelled  by  law  to  do  so,  and  that  they  were 
determined  to  rely  upon  the  constitutional  and 
legal  rights  of  the  Bank  under  its  charter. 
Now,  in  our  view,  the  refusal  upon  the  part  of 
the  directors,  by  their  own  showing,  partakeit 
more  of  disregard  of  duty  than  of  an  error  of 
judgment.  It  was  a  nonperformance  of  a  con- 
fessed official  obligation,  amounting  to  wh.it 
the  law  considers  a  breach  of  trust,  thou<T|i  it 
may  not  involve  intentional  moral  delinquency. 
It  was  a  mistake,  it  is  true,  of  what  their  duty 
required  from  them,  according  to  their  own 
sense  of  it,  but,  being  a  duty  by  their  own  con- 
fession, their  refusal  was  an  act  outside  of  the 
obligation  which  the  charter  imposed  upon  thcin 
to  protect  what  they  conscientiously  believed  to 
be  the  franchises  of  the  Bank.  A  sense  of  duty, 
and  conduct  contrary  to  it,  is  not  "an  error  of 
judgment  merely,"  and  cannot  be  so  called  in 
any  case.  It  amounted  to  an  illegal  applica- 
tion of  the  profits  due  to  the  stockholders  of  the 
Bank,  into  which  a  court  of  equity  will  inquire 
to  prevent  its  being  made. 

Thinking,  as  we  do,  that  the  action  of  the 
Board  of  Directors  was  not  "an  error  of  judj; 
ment  merely"  but  a  breach  of  duty,  it  is  our 
opinion  that  they  were  properly  made  parti<- 
to  the  bill,  and  that  the  jurisdiction  of  a  court 
of  equity  reaches  such  a  case  to  give  such  a 
remedy  as  its  circumstances  may  require.  This 
conclusion  makes  it  unnecessary  for  us  to  no- 
tice further  the  point  made  by  the  counsel  that 
the  suit  should  have  been  brought  in  the  name 
of  the  Corporation,  in  support  of  which  they 
cited  the  case  of  Osbom  v.  The  Bank  of  the  I'. 
S.  9  Wheat.  738.  The  obvious  difTerence  between 
this  case  and  that  is,  that  the  Bank  of  tlu- 
United  States  brought  a  bill  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Ohio,  to  resist  a  tax  assessed  under  an  Act  of 
that  State,  and  executed  by  its  auditor,  and 
here  the  'directors  of  the  Commercial  [*S4  6 
Bank  of  Cleveland,  by  refusing  to  do  what  thc-y 
had  declared  it  to  be  their  duty  to  do,  have 
forced  one  of  its  corporators,  in  self-defense,  to 


1. — So  It  has  been  repeatedly  decided,  tbat  a 
private  corporation  may  be  sued  at  law  by  one  of  Its 
own  members.  The  text  upon  this  subject  Is  so 
well  expressed,  with  authorities  to  support  It,  that 
we  will  extract  the  paragraph  890,  irom  Augell 
&  Ames,  entire.  "i.  private  corporation  may 
be  sued  by  one  of  Its  own  members.  This  point 
came  directly  before  the  court.  In  the  State  of 
South  Carolina,  In  an  action  of  assumpsit  against 
the  Columbia  Company.  The  plea  In  abatement 
was,  that  the  plalntlB  himself  was  a  member  of 
that  company,  and  therefore  could  maintain  no 
action  aaalnit  It  In  bis  Individual  capacity.  The 
court,  after  hearlnc  argument,  overruled  the  plaa 
as  containing  principles  subversive  of  Justice ;  and 
they  moreover  said,  that  the  point  had  been  settled 
by  two  former  cases,  wherein  certain  officers  were 
allowed  to  maintain  actions  for  their  salaries  due 
by  the  company.  In  this  respect,  the  cases  of  In- 
corporated companies  ore  entirely  dissimilar  from 
those  of  ordinary  copartnerships,  or  unincorporated 
^00 


Joint  stock  companies.  In  the  former,  the  Individ- 
ual members  of  the  company  are  entirely  distinct 
from  the  artificial  body  endowed  with  corporate 
powers.  A  meml)er  of  a  corporntlon  who  Is  n 
creditor,  has  the  same  right  as  any  other  creditor 
to  secure  the  payment  of  bis  demands,  by  attach- 
ment or  by  levy  upon  the  property  of  the  corpora- 
tion, although  ne  may  be  personally  liable  by  stat- 
ute to  satisfy  other  Judgments  against  the  corpora- 
tion. An  action  was  maintained  against  a  corpora- 
tion on  a  bond  securing  a  certain  sum  to  the  plaln- 
tlir,  a  member  of  the  conioratlon,  the  member  being 
deemed  by  the  court  a  stranger.  Pierce  v.  I'art- 
rldge,  3  Met.  Mass.  44 ;  so  of  notes  and  bonds,  ac- 
counts and  rights  of  dividends.  Hill  v.  Mnnchesler 
and  Sniford  waterworks,  5  Bam.  &  Adoi.  866 ; 
Dunston  v.  linperlsl  Glass  Company,  3  B.  &  Adol. 
125 :  Geer  v.  School  District,  6  Vt.  70-83 ;  Sawyer 
V.  Methodist  Episcopal  Society,  18  Vt.  405  :  Rogers 
V.  Danby  UniversaUst  Bocie^.  i»  Vt.  187." 
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«iii>.  Tf  flip  din>ctors  had  done  ao  In  a  state 
coort  of  Ohio,  and  put  their  case  upon  the  iin- 
coiutitutionalitT  of  the  Tax  Act,  because  it  im- 
paired the  obliji^tion  of  a  contmct.  and  had  the 
dKision  been  a^innt  such  claim,  the  jiiilnment 
of  the  State  Court  could  hare  been  re-examined, 
in  that  particular,  in  the  Supreme  Court  of  the 
United  States  under  the  same  authority  or  ju- 
risdicUon  by  which  it  reversed  the  judgment  of 
the  Supreme  Court  of  Ohio,  in  tlie  case  of  The 
Piqua  Branch  of  the  State  Bank  of  Ohio  t. 
Jacob  Knoop,  Treasurer  of  Miami  County,  16 
How.  360. 

But  it  was  said,  in  the  argument,  that  this 
suit  had  been  improperly  brought  in  the  Cir- 
cuit Court  of  the  United  States,  because  it  was 
a  contrivance  bv  Woolsey.  or  between  him  and 
the  directors  ol  the  Bank,  to  give  that  court 
jurisdiction,  on  account  of  their  residence  and 
eiti/enship  being  in  different  states.  That  the 
•iiliject  matter  of  the  suit  was  within  the  ex- 
elusive  jurisdiction  of  the  state  courts,  and 
thnt,  if  the  jurisdiction  in  the  courts  of  the 
I'nited  States  was  sustained,  it  would  make  in- 
operative to  a  great  extent  the  7tli  amendment 
of  the  Constitution  of  the  Viiited  States  and 
the  lOth  section  of  the  Judiciary  Act  of  1789, 
this  last  being  a  declaratory  Act,  settling  the 
law.  as  to  cases  of  equity  jurisdiction,  in  the 
n.-sturc  of  a  proviso,  liraitatinn,  or  exception  to 
iU  cNercise.  And  fuithrr,  that  it  would  make 
the  judiciary  of  the  United  States  parammint 
to  tlial  of  the  individual  States,  and  the  i.i'^is- 
lativo  and  Executve  Departments  of  the  fe<lcral 
{!<>v<-rnment  paramount  to  the  same  departments 
uf  the  individual  States. 

Vi'e  first  remark  as  to  the  imputation  of  con- 
trivance, that  it  is  the  assertion  of  a  fact  which 
ilcoi  not  appear  in  the  case;  one  which  the 
ili>f<-ndaiits  fthould  have  proved  if  they  meant  to 
rrl\'  upon  it  to  abate  or  defeat  the  complain- 
anf'i  suit,  and  that,  not  having  done  so,  as  they 
nii^ht  liave  attempted  to  do,  we  cannot  pre- 
siunt  its  existence.  Mr.  Woolsey's  right,  as  a 
citin-n  of  the  State  of  Connecticut,  to  sue  citi- 
wns  of  the  State  of  Ohio  in  the  courts  of  the 
United  States,  for  that  State,  cannot  be  ques- 
tioned. The  papers  in  the  case  also  show,  that 
the  director  and  himself  occupy  antagonistic 
;^unds  in  respect  to  the  controversy  which 
their  refusal  to  sue  forced  him  to  take  in  de- 
fense of  his  rights  as  a  shareholder  in  the  Bank. 
Xor  can  the  counsel  for  the  defendant  assume 
the  existence  of  such  a  fact  in  the  argument  of 
their  ease  in  this  court,  in  the  absence  of  any 
attempt  on  their  part  to  prove  it  in  the  Circuit 
Court. 

We  remark,  as  to  the  subject  matter  of  the 
suit  beinft  within  the  exclusive  jurisdiction  of 
3*7*]  the  state  courts,  that  the  courts  of  •the 
United  States  and  the  courts  of  the  States  have 
concurrent  jurisdiction  in  all  cases  between  citi- 
zens of  dilferent  states,  whatever  may  be  the 
matter  in  controversy,  if  it  be  done  for  judicial 
cognizance.  Such  is  the  Coiuititution  of  the 
United  States,  and  the  legislation  of  Congress 
in  "pursuance  thereof."  And  when  it  is  urged 
that  the  jurisdiction  of  the  case  belonged  ex- 
elosivelv  to  the  state  courts  of  Ohio,  under  the 
7th  article  of  the  amendments  to  the  Constitu- 
tion, and  the  16th  section  of  the  Judiciary  Act 
«f  178B  w»  invoked  to  sustain  the  position,  it 
aeems  it  was  forgotten  that  this  court  and  other 


courts  of  the  United  States  had  repeatedly  de- 
cided that  the  equity  jurisdiction  of  the  courts 
of  the  United  States  is  independent  of  the 
local  law  of  any  Stiite,  and  is  the  same  in  na- 
ture and  ext«>nt  m  the  equity  jurisdiction  of 
England,  from  which  it  is  derived,  and  that  it  is 
no  objrrtion  to  this  jurisdiction  tliat  there  is  a 
remedy  under  the  local  law. 

Garden  v.  Hobart,  2  Sumn.  C.  C.  401. 

It  was  also  said  by  both  of  the  counsel  for 
the  defendant,  and  argued  with  some  zeal,  that 
if  the  court  sustained  the  jurisdiction  in  this 
case,  it  would  be  dilTicult  to  determine  whether 
anything,  and  how  much  of  state  sovereignty 
may  hereafter  exist.  We  shall  give  to  this  ob- 
sen-ation  our  particular  consideration,  regret- 
ting that  it  should  be  necessary,  but  not  doubt- 
ing that  such  a  jurisdiction  exists  nt  the  suit 
of  a  shareholder,  and  that  the  appellate  juris- 
diction of  this  court  may  be  exercised  in  the 
matter,  not  only  without  taking  away  any  of 
the  rights  of  the  States,  but  by  doing  so,  giving 
additional  securities  for  their  preservation,  to 
the  great  benefit  of  the  people  of  the  United 
States.  If  it  does  not  exist  and  was  not  exer- 
cised, we  should  indeed  have  a  very  imperfect 
national  government,  altogether  tmworlhy  of 
the  wisdom  and  foresight  of  those  who  frmnod 
it;  incompetent,  too,  to  secure  for  the  future 
those  advantages  hitherto  secured  by  it  to  the 
people  of  the  United  States,  and  which  were 
in  their  contemplation,  when,  by  their  conven- 
tions in  the  several  States,  the  Constitution  wa.s 
ratified. 

Impelled,  then,  by  a  sense  of  duty  to  the  Con- 
stitution, and  the  administration  of  so  much  of 
it  as  has  been  assigned  to  the  judiciary,  we  pro- 
ceed with  the  discussion. 

The  Departments  of  the  government  are  Ijeg- 
islative,  Executive  and  Judicial.  They  are  co- 
ordinate in  degree  to  the  extent  of  the  jiowers 
delegated  to  each  of  them.  Each,  in  the  exer- 
cise of  its  powers,  is  independent  of  the  other, 
but  all,  rightfully  done  by  either,  is  binding  up- 
on the  others.  The  Constitution  is  supreme 
over  all  of  them,  because  the  people  who  ratified 
it  have  made  it  so;  consequently,  any  tiling 
which  may  be  done  unauthorized  by  it  is  unlaw- 
ful. But  it  is  not  only  over  the  departments  of 
•the  government  that  the  Constitution  [*348 
is  supreme.  It  is  so,  to  the  extent  of  its  dele- 
gated powers,  over  all  who  made  themselves 
parties  to  it;  states  as  well  as  persons,  within 
those  concessions  of  sovereign  powers  yielded  by 
the  people  of  the  States,  when  they  accepted 
the  Constitution  in  their  conventions.  Nor  does 
its  supremacy  end  there.  It  is  supreme  over 
the  people  of  the  United  States,  asRiegatoly 
and  in  their  separate  sovereignties,  because  they 
have  excluded  themselves  from  any  direct  or  im- 
mediate agency  in  making  amendments  to  it, 
and  have  directed  that  amendments  should  be 
made  representatively  for  them,  by  the  Congress 
of  the  United  States,  when  two  thirds  of  both 
houses  shall  propose  them;  or  where  the  Legis- 
latures or  two  thirds  of  the  several  States  shall 
call  a  convention  for  proposing  amendments, 
which  in  either  case  become  valid,  to  all  intents 
and  purposes,  as  a  part  of  the  Constitution, 
when  ratified  by  the  Legislatures  of  three 
fourths  of  the  several  States,  or  by  conventions 
in  three  fourths  of  them,  as  one  or  the  other 
mod*  of  ratification  may  be  proposed  by  Con- 
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gresB.  The  same  article  declares  that  no 
amendment,  which  miprht  be  made  prior  to  the 
year  1808,  should,  in  any  manner,  affect  the  Ist 
and  4th  clauses  in  the  9th  section  of  the  1st 
article,  and  that  no  state,  without  its  consent, 
shall  be  deprived  of  its  equal  suffrage  in  the 
Senate.  The  first  being  a  temporary  disability 
to  amend,  and  the  other  two  permanent  and  un- 
alterable e.Yceptions  to  the  power  of  amend- 
ment. 

Now,  whether  such  a  supremacy  of  the  Con- 
stitution, with  its  limitations  in  the  particulars 
just  mentioned,  and  with  the  further  restriction 
laid  by  the  people  upon  themselves,  and  for 
themselves,  as  to  the  modes  of  amendment,  be 
right  or  wrong  politically,  no  one  can  deny  that 
the  Constitution  is  supreme,  as  has  been  stated, 
and  that  the  statement  is  in  exact  conformity 
with  it. 

Further,  the  Constitution  is  not  only  supreme 
in  the  sense  we  have  said  it  was,  for  the  people 
in  the  ratification  of  it  have  chosen  to  add  that 
"this  Constitution  and  the  laws  of  the  United 
State?  which  shall  be  made  in  pursuance  there- 
of; and  all  treaties  made,  or  which  shall  be 
made,  under  the  authority  of  the  United  Stato*. 
shall  be  the  supreme  law  of  the  land,  and  the 
judges  in  everv  State  shall  be  bound  thereby, 
anything  in  the  constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding."  And  in 
that  connection,  to  make  its  supremacy  more 
complete,  impressive  and  practical,  that  there 
should  be  no  escape  from  its  operation,  and  that 
its  binding  force  upon  the  States  and  the  mem- 
bers of  Congress  should  be  unmistakable,  it  is 
declared  that  "the  Senators  and  Representa- 
tives, before  mentioned,  and  the  members  of  the 
state  Legislatures,  and  all  executive  and  ju- 
dicial officers,  both  of  the  United  States  and  of 
S49*]  'the  several  States,  shall  be  bound  by  an 
oath  or  affirmation  to  support  this  Constitution. 

Having  stated,  not  by  way  of  argument  or 
inference,  but  in  the  words  of  the  Constitution, 
the  particulars  in  which  it  is  declared  to  be  su- 
preme, we  proceed  to  show  that  it  contains  an 
interpreter,  or  has  given  directions  for  deter- 
mining what  is  its  meaning  and  operation,  what 
"laws  are  made  in  pursuance  thereof,  and  to  fix 
the  meaning  of  treaties  which  had  been  made, 
or  which  shall  be  made,  under  the  authority  of 
the  United  States,  when  either  the  Constitution, 
the  laws  of  Congress,  or  a  treaty,  are  brought 
judicially  in  question,  in  which  a  state,  or  a  cit- 
izen of  the  United  States,  or  a  foreiener,  shall 
claim  rights  before  the  courts  of  the  United 
States,  or  in  the  courts  of  the  States,  either 
undpr  the  Constitution  or  the  laws  of  the  Unit- 
ed States,  or  from  a  treaty." 

All  legislative  powers  in  the  Constitution  are 
vested  in  a  Congress  of  the  United  States  which 
shall  consist  of  a  Senate  and  House  of  Repre- 
sentatives. Then  stating  of  whom  the  House 
shall  be  composed,  how  they  shall  be  chosen  by 
the  people  of  the  several  States,  the  qualifica- 
tion of  electors,  the  age  of  representatives,  the 
time  of  their  citizenship,  and  their  inhabitancy 
in  the  State  in  which  they  shall  be  chosen ;  how 
representatives  and  direct  taxes  shall  be  appor- 
tioned, how  the  Senate  shall  be  composed,  with 
■tmdry  other  provisions  relating  to  the  House 
and  the  Senate,  the  powers  of  Congress  are 
enumerated  affirmatively.  The  9th  section  then 
declares  what  the  Congress  shall  not  have  power 
to  do,  and  it  is  followed  by  the  10th,  consisting 


of  three  paragraphs,  all  of  them  prohibitions 
upon  the  States  from  doing  the  particulars  ex- 
pressed in  them. 

_  Our  first  suggestion  now  is,  as  all  the  legisla- 
tive powers  arc  concessions  of  sovereignty  from 
the  people  of  the  States,  and  the  prohibitions 
upon  them  in  the  10th  section  are  likewise  so, 
both  raise  an  obligation  upon  the  States  not  to 
legislate  upon  either:  each,  however,  conferring 
rights,  according  to  what  may  be  the  constitu- 
tional legislation  of  Congress  upon  the  first : 
and  the  spoond  giving  rights  of  equal  forc<-, 
without  legislation  in  respect  to  such  of  them 
as  execute  tliemsclves,  on  account  of  their  be- 
ing prohibitions  of  what  the  States  shall  not  do. 
For  instance,  no  legislation  by  Congress  is 
wanted  to  make  more  binding  upon  the  States 
what  they  have  bound  themselves  in  absolute 
terms  not  to  do.  As  where  ?t  is  said  "no  State 
shall  enter  into  any  treaty,  alliance,  or  confed- 
eration, grant  letters  of  marque  and  reprisal, 
coin  money,  emit  bills  of  credit,  make  an\-tliing 
but  gold  and  silver  coin  a  tender  in  payment  of 
debts,  pass  any  bill  of  attainder,  ex  post  facto 
law,  or  law  impairing  the  obligation  of  con- 
tracts, or  grant  any  title  of  nobility." 

•Our  next  suggestion  is,  that  the  ['SSO 
grants  of  legislative  powers,  and  the  negation 
of  the  exercise  of  other  powers  by  the  States, 
some  of  them  being  declarations  that  they 
would  not  legislate  upon  those  matters  which 
had  been  exclusively  given  up  for  the  legislation 
of  Congress,  do  not  imply  that  the  States  would 
be  willfully  disregardful  of  the  obligations  sol- 
emnly placed  upon  them  by  their  people;  but 
that  there  might  be  interferences  from  their 
legislation  in  some  of  those  particulars,  either 
with  the  Constitution,  or  between  their  enact- 
ments and  those  of  Congress.  But  this  appre- 
hension (not  without  cause)  was  founded  upon 
the  legislation  of  some  of  the  States  during  the 
continuance  of  the  Articles  of  Confederation, 
affecting  the  rights  and  interests  of  persons  in 
their  contracts,  from  which  they  could  get  no 
relief,  unless  it  was  granted  by  the  same  state 
Legislatures  which  passed  the  Acts.  This  sug- 
gested the  necessity,  or  rather  made  it  obvious, 
that  our  national  Union  would  be  incomplete 
and  altogether  insufficient  for  the  great  ends 
contemplated,  unless  a  constitutional  arbiter 
was  provided  to  give  certainty  and  uniformity, 
in  all  the  States,  to  the  interpretation  of  the 
Constitution  and  the  legislation  of  Congress; 
with  powers  also  to  declare  judicially  what 
Acts  of  the  Legislatures  of  the  States  might  be 
in  conflict  with  either.  Had  this  not  been  done, 
there  would  have  been  no  mutuality  of  constitu- 
tional obligation  between  the  States,  either  in 
respect  to  the  Constitution  or  the  laws  of  Con- 
gress, and  each  of  them  would  have  determined 
for  itself  the  operation  of  both,  either  by  leg- 
islation or  judicial  action.  In  either  way,  ex- 
empting itself  and  its  citizens  from  engagements 
which  it  had  not  made  by  itself,  but  in  common 
with  other  States  of  the  Union,  equally  sover- 
eign; by  which  they  bound  their  sovereignties 
to  each  other,  that  neither  of  them  should  as- 
sume to  settle  a  principle  or  interest  for  it- 
self, in  a  matter  which  was  the  common 
interest  of  all  of  them.  Such  is  certain- 
ly the  common  sense  view  of  the  people, 
when  any  number  of  them  enter  into  a 
contract  for  their  mutual  benefit,  in  the  same 
proportions  of  interest.    In  such  »  case,  neither 
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•honid  amiime  the  right  to  bind  liis  compeers 
by  his  judgment,  as  to  the  stipulations  of  their 
contract.  If  one  of  them  did  so,  any  other  of 
them  might  call  in  the  aid  of  the  law  to  settle 
their  differences,  and  its  judgment  would  ter- 
minate the  controTersy.  It  must  not  be  said 
that  the  illustration  is  inappropriate,  because 
individuals  have  no  other  mode  to  settle  their 
disputes;  and  that  states  and  nations,  from 
their  equal  sovereignty,  have  no  tribunal  to 
terminate  authoritatively  their  differences,  each 
having  the  right  to  judge  and  do  so  for  itself. 
But  ours  is  not  such  a  government.  The 
States,  or  rather  the  people  forming  it,  though 
sovereign  as  to  the  powers  not  delegated 
S51*]  'to  the  United  States  by  the  Constitu- 
tion, nor  prohibited  by  it  to  the  States,  are  not 
independent  of  each  other  in  respect  to  the 
powers  ceded  in  the  Constitution. 

Their  union,  by  the  Constitution,  was  made 
by  each  of  them  conceding  portions  of  their 
equal  sovereignties  for  all  of  them,  and  it  acts 
upon  the  States  conjunctively  and  separately, 
and  in  the  same  manner  upon  their  citizens,  ag- 
l^vgately  in  some  things,  and  in  others  individ- 
ually, in  many  of  their  relations  of  business, 
and  also  upon  their  civil  conduct,  so  far  as  their 
obedience  to  the  laws  of  Congress  is  concerned. 
In  such  a  union,  the  States  are  bound  by  all 
of  those  principles  of  justice  which  bind  indi- 
viduals to  their  contracts.    They  are  bound  by 
their  mutual  acquiescence  in  the  powers  of  the 
Constitution,  that  neither  of  them  should  be  the 
judge,  or  should  be  allowed  to  be  the  final 
judge  of  the  powers  of  the  Constitution,  or  of 
the  interpretation  of  the  laws  of  Congress.  This 
is  not  so,  because  their  sovereignty  is  impaired ; 
but  the  exercise  of  it  is  diminished  in  quantity, 
because  they  have,  in  certain  respects,  put  re- 
(trtints  upon  that  exercise,  in  virtue  of  volun- 
tiiy  engagements.     Vattel,  ch.   I,  section   10. 
We  will  now  give  two  illustrations — one  from 
tse  Constitution,  and  the  other  from  one  of  the 
tAses  decided  in  this  court,  upon  a  Tax  Act  of 
the  State  of  Ohio — to  show  that  the  framers  of 
the  Constitution  and  the  conventions  which  rat- 
ified it,  were  fully  aware  of  the  necessity  for 
und  meant  to  make  a  department  of  it,  to  which 
<ru  to  be  confided  the  final  decision  judicially 
of  the  powers  of  that  instnunent,  the  conform- 
ity of  laws  with  it,  which  either  Congress  or 
the  Legislatures  of  the  States  may  enact,  and 
to  review  the  judgments  of  the  state  courts,  in 
which  a  right  is  decided  against,  which  has 
been  claimed  in  virtue  of  the  Constitution  or 
the  laws  of  Congress. 

The  third  clause  of  the  2d  section  of  the  1st 
article  of  the  Constitution  is,  "that  representa- 
tives and  direct  taxes  shall  be  apportioned 
among  the  several  States,  according  to  their 
respective  numbers,  which  shall  be  determined 
by  adding  to  the  whole  number  of  free  per- 
sons, including  those  bound  to  service  for  a 
term  of  years,  and  excluding  Indians  not  taxed, 
three  fifths  of  all  other  persons."  We  will 
.supposs  that  Congress  shall  again  impose  a 
din«t  tax,  and  that  a  citizen  liable  to  assess- 
ment should  dispute  its  application  to  a  kind 
of  bis  property,  alleging  it  not  to  be  a  direct 
tax,  in  the  sense  of  that  provision  of  the  Con- 
stitution; and  that  he  should  apply  to  a  state 
court  for  relief  from  an  execution  which  had 
been  levied  upon  his  property  for  ita  eoUec- 
JS  !<.  ed. 


tion,  making  the  United  States  collector  of  the 
tax  a  party  to  his  suit;  and  that  the  court 
should  enjoin  him  from  further  proceedings 
to  collect  the  tax.  It  is  plain,  if  such  a  judg- 
ment was  final,  *and  could  not  be  re-  ['353 
viewed  by  any  other  court,  or  bv  the  Suprmne 
Court  of  the  United  States,  in  virtue  of  its  ap- 
pellate jurisdiction,  as  that  has  been  given  by 
the  Act  of  Congress,  the  result  would  be,  that 
the  citizens  of  the  State  in  which  the  judgment 
was  given,  would  be  exempted  from  the  pay- 
ment of  a  tax  which  had  been  intended  by  Con- 
gress to  be  apportioned  upon  the  proprty  of  all 
of  the  citizens  of  the  United  States,  in  conform- 
ity with  the  Constitution.  This  would  prac- 
tically defeat  the  rule  of  apportionment,  if  it 
was  acquiesced  in  by  the  government  of  the 
United  States,  and  the  constitutional  collection 
of  the  tax  could  not  be  made  in  any  State  ac- 
cording to  the  Act.  We  do  not  mean  that  the 
officers  of  the  United  States  could  not  collect 
the  tax  in  those  States  in  which  no  such  judg- 
ment had  been  given ;  but  if  the  judgment  could 
not  be  reviewed,  that  the  constitutional  rule 
for  the  imposition  of  direct  taxes  could  not  be 
executed  by  any  legislation  of  Congress  which 
a  state  Legislature  or  a  state  court  might  not 
say  was  unconstitutional.  We  should  not  then 
have  a  more  perfect  union  than  we  had  under 
the  Articles  of  Confederation.  Each  State  then 
paid  the.  requisition  of  Congress,  when  it 
pleased  to  do  so.  Had  it  been  continued,  the 
Union  would  be  more  feeble  for  all  national  pur* 
poses  than  it  had  been.  Then  the  States  only 
disregarded  their  obligations  to  suit  their  con- 
venience. Had  it  not  been  corrected,  as  it  has 
been  done  in  the  Constitution,  we  have  no 
reason  to  believe  that  there  would  not  be  like 
results,  or  that  the  courts  of  the  States  would 
not  be  resorted  to,  to  determine  the  constitu- 
tionality of  taxes  laid  by  Congress.  This  wim 
certainly  not  meant  by  the  framers  of  the  Con- 
stitution, nor  can  its  disallowance  be  brought 
under  the  lOth  article  of  its  amendments,  which 
declares  "that  the  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor  prohib- 
ited by  it  to  the  States,  are  reserved  to  the 
States  respectively,  or  to  the  people." 

The  illustration  given,  and  its  results,  have 
been  drawn  from  the  Constitution  of  the  United 
States,  also  from  what  might  he  the  action  of 
the  state  Legislatures  and  state  courts,  which 
could  not  be  prevented  unless  the  Supreme 
Court  of  the  United  States  had  the  power  to  | 
review  the  action  of  the  state  courts  upon  »  i 
matter  exclusively  of  national  interest,  made  a» 
by  the  legislation  of  Congress. 

Hitherto,  no  such  case  as  we  have  supposed 
has  happened,  but  a  reference  to  the  case  of 
The  United  SUtes  v.  Hylton,  3  Dall.  171,  in 
which  an  attempt  was  made  to  test  the  consti- 
tutionality of  a  tax  assessed  by  the  United 
States,  will  show  that  a  case  of  the  kind  is  not 
unlikely  to  occur,  when  Congress  shall  impose 
a  tax  apportioning  representation  and  direct 
taxation;  or,  under  the  general  declaration  in 
the  8th  section  of  the  1st  article  of  the 
'Constitution,  that  "Congress  shall  have  [*353 
power  to  lay  and  collect  taxes,  duties,  imposts 
and  excises,  but  that  all  duties  shall  be  uniform 
throughout  the  United  States."  Let  it  be  un- 
derstood, too,  that  the  power  is  not  only  to 
impose  duties  and  taxes,  bat  to  collect  them,   ■ 
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and  from  the  power  to  collect  must  necessarily 
be  inferred  the  disability  of  the  Legislatures  of 
the  States,  or  of  the  courts  of  the  States,  in  any 
way  to  interfere  with  its  execution,  as  that  may 
he  directed  by  Conj^ress.  If  the  courts  of  the 
States,  or  their  Legislatures,  could  finally  de- 
termine against  the  constitutionality  of  a  tax 
laid  by  Congress,  there  would  be  no  certainty  or 
uniformity  of  taxation  upon  the  citizens  of'the 
United  States,  or  of  the  apportionment  of  rep- 
resentation and  direct  taxation  according  to  the 
Constitution. 

Other  illustrations  of  the  propriety  and  ne- 
cessity for  a  judicial  tribunal  of  the  United 
States  to  settle  such  questions  finally,  might  be 
made  from  other  clauses  of  the  Constitution. 
We  will,  however,  cite  but  one  of  them  in  ad- 
dition to  such  as  have  been  already  mentioned. 
It  is  the  power  of  Congress  to  regulate  com- 
merce, and  we  refer  to  the  case  of  Brown  v. 
The  State  of  Maryland,  12  Wheat.  419,  as  an 
instance  of  the  attempt  of  that  State  to  lay  a 
tax  upon  imports,  which  this  court  pronounced 
to  be  unconstitutional. 

We  will  now  give  other  illustrations.  In 
which  the  rights  of  property  are  involved,  to 
show  the  cautious  wisdom  of  that  provision  of 
the  Constitution  which  secures  to  the  citizens 
of  the  different  States  a  right  to  sue  in  the 
courts  of  the  United  States,  and  to  claim  either 
in  them,  or  in  the  courts  of  the  States,  the  pro- 
tection either  of  the  Constitution  or  of  the  laws 
of  Congress. 

The  Legislature  of  Ohio  passed  an  Act  in 
1803,  incorporating  the  proprietors  of  the  half 
million  of  acres  of  land  south  of  Ijilie  Erie 
called  the  "Sufferers'  I«ind."  This  Act  re- 
quired the  appointment  of  directors  who  were 
authorized  to  extinguish  the  Indian  title,  to 
sun-ey  the  land  into  townships,  or  otherwise 
make  partition  among  the  owners;  and,  among 
other  things,  provided,  "that,  to  defray  all  nec- 
essary expenses  of  the  company  in  purchasing 
and  extinguishing  the  Indian  claim  of  title  to 
the  land,  surveying,  locating  and  making  par- 
tition, and  all  other  necessary  expenses  of 
said  company,  power  is  hereby' vested  in  the 
said  directors,  and  their  successors  in  office,  to 
levy  a  tax  or  taxes  on  said  land,  and  enforce 
the  collection  thereof."  It  was  also  provided 
that  the  directors  should  have  jiower  and  au- 
thority to  do  whatever  it  shall  appear  to  them 
to  be  necessary  and  proper  to  be  done  for  the 
well  ordering  and  interest  of  the  proprietors, 
not  contrary  to  the  laws  of  the  State.  Subse- 
quently the  Legislature  of  Ohio  imposed  a  tax 
upon  these  lands  as  a  part  of  the  revenue  to  be 
raised  for  the  State.  The  directors  assessed  a 
354*]  tax  upon  'the  share  of  each  proprietor, 
to  pay  the  tax  to  the  State.  A  sale  of  a  part  of 
the  land  was  made  for  that  purpose,  and  the 
question  subsequently  raised  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Ohio,  in  a  suit  at  the  instance  of  the  heirs  of 
one  of  the  proprietors  whose  land  had  been 
sold,  was,  whether  the  sate  conveyed  a  title  to 
the  land  to  the  purchaser.  It  was  determined 
by  this  court  that  it  did  not,  because  the  direct- 
ors had  not  power  to  make  un  assertsnient  U[)on 
the  lands  to  pay  the  State  tax,  and  that  the  tax, 
as  laid  by  the  State,  had  been  done  in  violation 
of  the  corporate  powers  given  to  the  directors. 
In  this  case  the  plaintiffs  sought  protection 
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against  the  tax  laid  by  Ohio,  and  acquiesced 
in  by  the  directors  of  the  Corporation,  hecauss 
that  tax  was  contrary  to  the  contract  which  the 
State  had  made  with  the  Corporation  for  the 
benefit  of  the  proprietors  of  the  land.  The 
State,  without  being  a  party  to  the  record,  was 
interested  in  the  question.  It  was  a  suit  be- 
tween citizens  of  different  states,  brought  by 
the  plaintiffs  in  the  United  States  Circuit 
Court  for  Ohio;  and  the  motive  for  seekinj; 
that  tribunal  was,  that  his  rights  might  be 
tried  in  one  not  subject  either  to  state  or  local 
influences.  It  placed  both  parties  upon  an 
equality,  in  fact  and  in  appearances;  and  what- 
ever might  have  been  the  result,  neither  could 
complain  of  the  disinterestedness  of  the  court 
which  adjudged  their  rights. 

Beaty  v.  The  Lessee  of  Knowler,  4  Pet.  152. 

The  foundation  of  the  right  of  citizens  of 
different  states  to  sue  each  other  in  the  courts 
of  the  United  States,  is  not  an  unworthy  jeal- 
ousy of  the  impartiality  of  the  state  tribunals. 
It  has  a  higher  aim  and  purpose.  It  is  to  make 
the  people  think  and  feel,  thougli  residing  in 
different  states  of  the  Union,  that  their  rela- 
tions to  each  other  were  protected  by  the  strict- 
est jiiRtice,  administered  in  courts  inde))endcnt 
of  all  local  control  or  connection  with  the  sub- 
ject matter  of  the  controversy  between  the  par- 
ties to  a  suit. 

Men  unite  in  civil  society,  expecting  to  enjoy 
peaceably  what  belongs  to  them,  and  that  they 
may  regain  it  by  the  law  when  wrongfully 
withheld.  Tliat  can  only  be  accomplished  by 
good  laws,  with  suitable  provisions  for  the  es- 
tablishment of  courts  of  justice,  and  for  the  en- 
forcement of  their  decisions.  The  right  to  es- 
tablish them  flows  from  the  same  source  which 
determines  the  extent  of  the  legislative  and  ex- 
ecutive powers  of  government.  Rxperience  has 
shown  that  the' object  cannot  be  attained  with- 
out a  supreme  tribunal,  as  one  of  the  depart- 
ments of  the  government,  with  deflned  powers 
in  its  organic  structure,  and  the  mode  for  ex- 
ercising them  to  be  providcil  legislatively. 

This  has  been  done  in  the  Constitution  of  the 
United  States.  Its  framers  were  well  aware  of 
their  responsibilities  to  secure  justice  to  the 
people;  'and  well  knew,  as  the  object  of  [*S5S 
all  trials  in  courts  was  to  determine  the  suits 
between  citizens,  that  it  could  not  be  done  satis- 
factorily to  them,  unless  they  had  the  privilege 
to  appeal  from  the  first  tribunal  which  had 
jurisdiction  of  a  suit  to  another  which  should 
have  authority  to  pronounce  definitively  upon 
its  merits.  Vattel,  9th  chapter,  on  justice  and 
polity.  Without  such  a  court  the  citizens  of 
each  State  could  not  have  enjoyed  all  the  privi- 
leges and  immunities  of  citizens  in  the  several 
States,  as  they  were  intended  to  be  secured  by 
the  2d  section  of  the  4th  article  of  the  Constitu- 
tion. Nor  would  the  judicial  power  have  been 
extended  in  fact  to  "all  cases  in  law  and  equity 
arising  under  the  Constitution,  the  laws  of  the 
United  States,  and  treaties  made  or  which  shall 
be  made  under  their  authority,  to  all  cases  af- 
fecting ambassadors  and  other  public  ministers 
and  consuls ;  to  all  cases  of  admiralty  and  mar- 
itime jurisdiction ;  to  controversies  to  which  the 
United  States  shall  be  a  party;  to  controversies 
between  two  or  more  states;  to  those  between 
citizens  of  different  states,  or  between  citiiens 
of  the  same  state,  claiming  lands  under  g[Tanta 
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of  different  states ;  and  between  a  state  and  the 
eiti:;ens  thereof  and  foreign  states,  citizens  or 
subjects."    Article  3d,  section  1st 

Without  the  Supreme  Court,  as  it  has  been 
eonstitntionally  and  l^slatively  constituted, 
neither  the  Constitution  nor  the  laws  of  Con- 
gress passed  in  pursuance  of  it,  nor  treaties, 
would  be,  in  practice  or  in  fact,  tlie  supreme 
law  of  the  land,  and  the  injunction  that  the 
judges  in  every  State  should  be  bound  thereby, 
anything  in  the  constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding,  would 
be  useless,  if  the  judges  of  state  courts,  in  any 
one  of  the  States,  could  finally  determine  what 
was  the  meaning  and  operation  of  the  Consti- 
tution and  laws  of  Congress,  or  the  extent  of 
the  obligation  of  treaties. 

But  let  it  be  remembered,  that  the  appellate 
jurisdiction  of  the  Supreme  Court,  as  it  is,  is 
one  of  prfect  equality  between  the  States  and 
the  United  States.  It  acts  upon  the  Constitu- 
tion and  laws  of  both,  in  the  same  way,  to  the 
same  extent,  for  the  same  purposes,  and  with 
the  same  final  result.  Neither  the  dignity  nor 
the  independence  of  either  are  lessened  by  its 
organization  or  action. 

The  same  electors  choose  the  members  of  the 
House  of  Representatives,  who  choone  the  mem- 
bers of  the  most  popular  branch  of  the  state 
L^slatures.  The  Senators  of  the  United 
States  are  chosen  by  the  Legislatures  of  the 
States.  The  Senate  and  House  of  Represent- 
atives of  the  United  States  exercise  their  legis- 
lative powers  independently  of  each  other,  their 
concurrence  being  necessary  to  pas4  laAVS.  The 
States  are  represented  in  the  one.  the  people  in 
the  other  and  in  both.  But  as  it  was  thought 
3Stt*]  that  'they  and  the  state  Legislatures 
might  pass  laws  conflicting  with  the  letter  or 
the  spirit  of  the  Constitution  under  which  they 
legislated,  it  became  necessary  to  make  a  Judi- 
cial Department  for  the  United  States,  with  a 
jurisdiction  best  suited  to  preserve  harmony  be- 
tween the  States,  severally  and  collectively, 
with  the  national  government,  and  which  would 
give  the  people  of  all  of  the  States  that  confi- 
dence and  security  under  it  anticipated  by  them 
when  they  announced,  "that  we,  the  people  of 
the  United  States,  in  order  to  form  a  more 
perfect  union,  establish  justice  and  domestic 
tranquillity,  provide  for  the  common  defense, 
and  promote  the  general  welfare,  and  secure 
the  blessings  of  lioerty  to  ourselves  and  our 
posterity,  do  ordain  this  Constitution  for  the 
United  SUtes."  Without  a  Judicial  Depart- 
ment, just  such  as  it  is,  neither  the  powers  of 
the  Constitution  nor  the  purposes  for  which 
they  were  given  could  have  been  attained. 

We  do  not  know  a  case  more  appropriate  to 
*how  the  necessity  for  such  a  jurisdiction  than 
that  before  us. 

A  citizen  of  the  United  States,  residing  in 
CMmeeticnt,  having  a  large  pecuniary  interest 
in  the  Bank  in  Ohio,  with  a  Board  of  Directors 
opposed,  in  fact,  to  the  only  course  which  could 
be  taken  to  test  the  constitutional  validity  of  a 
law  of  that  State  bearing  upon  the  franchises  of 
their  Corporation,  is  told  by  the  directors,  that 
though  they  fully  concur  with  him  in  believing 
the  tax  law  of  Ohio  unconstitutional  and 
in  no  way  binding  upon  the  Bank,  they  will 
not  institute  legal  proceedings  to  prevent  the 
collection  of  the  tax,  "in  consideration  of  the 
t»  h.  ed. 


many  obstacles  in  the  way  of  resisting  the  tax 
in  the  state  courts."  Without  partaking,  our- 
selves, in  their  uncertainty  of  relief  in  the 
courts  of  Ohio,  it  must  be  admitted  their  declar- 
ation was  calculated  to  diminish  this  suitor's 
confidence  in  such  a  result,  and  induce  him 
to  resort  to  the  only  other  tribunal  which  there 
was  to  take  cognizance  of  his  cause.  Besides,  it 
was  not  his  interest  alone  which  would  be  af- 
fected by  the  result.  Hundreds,  citizens  of  the 
State  of  Ohio  and  citizens  of  other  states,  arc 
concerned  in  the  question.  Millions  of  money 
in  that  State,  and  millions  upon  millions  of 
banking  capital  in  the  other  states,  are  to  be 
affected  by  its  judicial  decision;  alt  depending 
upon  the  assertion,  in  opposition  to  the  claim  of 
the  complainant,  that  a  new  constitution  of  a 
state  supersedes  every  legislative  enactment 
touching  its  own  internal  policy,  and  bearing 
upon  the  interest  of  persons,  which  may  havo 
been  the  subject  of  legislation  under  a  preced- 
ing constitution.  In  the  words  of  the  counsel 
for  the  defendant,  that  all  such  legislation  must 
give  way  when  found  to  contravene  the  will  of 
the  sovereign  people,  subsequently  expressed  in 
a  new  state  constitution.  The  assertion  may 
be  met  and  confuted,  without  further  argument, 
by  what  *was  said  by  Mr.  Madison,  in  [*357 
the  43d  number  of  the  Federalist,  upon  Uie  6tli 
article  of  the  Constitution,  which  is:  "All 
debts  and  engagements  entered  into  before  the 
adoption  of  tliis  Constitution  ihall  be  as  valid 
against  the  United  States  under  this  Constitu- 
tion as  under  the  confederation."  His  remark 
is:  "This  can  only  be  considered  as  a  declara- 
tory proposition,  and  may  have  been  inserted, 
among  other  reasons,  for  the  satisfaction  of 
foreign  creditors,  who  cannot  be  strangers  to 
the  pretended  doctrine,  that  a  change  in  thfi 
political  form  of  civil  society  has  the  magical 
effect  of  dissolving  its  moral  obligations." 

And  here  we  will  cite  another  passage  from 
the  writings  of  that  great  statesman,  and  ven- 
erated man  by  every  citizen  of  the  United 
States  who  knows  how  much  his  political  wis- 
dom contributed  to  the  establishment  of  our 
American  popular  institutions.  He  says,  in  the 
22d  number  of  the  Federalist:  "A  circum- 
stance which  shows  the  defects  of  the  confedera- 
tion remains  to  be  mentioned — the  want  of  a 
judiciary  power.  Laws  are  a  dead  letter  with- 
out courts  to  expound  and  define  their  true 
meaning  and  operation.  The  treaties  of  the 
United  States,  to  have  any  force  at  all,  must  be 
considered  as  a  part  of  the  law  of  the  land. 
Their  true  import,  as  regards  individuals,  must, 
like  all  other  laws,  be  ascertained  by  judicial 
determinations.  To  produce  uniformi^  In  tiiese 
determinations,  they  ought  to  be  submitted  to 
a  supreme  tribunal ;  and  this  tribunal  ought  to 
be  instituted  under  the  same  authorities  which 
form  the  treaties  themselves.  These  ingredi- 
ents are  both  indispensable.  If  there  is  in  each 
State  a  court  of  final  jurisdiction,  there  may  be 
as  many  different  final  determinations  on  the 
same  point  aa  there  are  courts.  There  are  end- 
less diversities  in  the  opinions  of  men.  We 
often  see  not  only  different  courts,  but  the 
judges  of  the  same  court,  differing  from  each 
other.  To  avoid  the  confusion  which  would 
unavoidably  result  from  the  contradictory  de- 
cisions of  a  number  of  independent  judicatures, 
all  nations  have  found  it  necessary  to  establish 
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one  tribunal  paramount  to  the  rest,  possessing 
a  general  superintendence,  and  authorized  to 
settle  and  declare  in  the  last  resort  a  uniform 
rule  of  civil  justice.  This  is  the  more  neces- 
sary where  the  frame  of  the  government  is  so 
compounded  that  the  laws  of  the  whole  are  in 
danger  of  being  contravened  by  the  laws  of  the 
parts.  In  Ihis  case,  if  the  particular  tribunals 
are  invented  with  a  right  of  ultimate  decision, 
besides  the  contradictions  to  be  expected  from 
difference  of  opinion,  there  will  be  much  to 
fear  from  the  bias  of  local  views  and  prejudices, 
and  from  the  interference  of  local  institutions. 
As  often  as  such  an  interference  should  happen, 
there  would  be  reason  to  apprehend  that  the 
provisions  of  the  particular  laws  might  be 
preferred  to  those  of  the  general  laws, 
3S8*]  'from  the  deference  with  which  men  in 
ofBce  naturally  look  up  to  that  authority  to 
which  they  owe  their  official  existence." 

Hitherto  we  have  shown  from  the  Constitu- 
tion itself  that  the  framers  of  it  meant  to  pro- 
vide a  jurisdiction  for  its  final  interpretation, 
and  for  the  laws  passed  by  Congress,  to  give 
them  an  equal  operation  in  all  of  the  States. 

But  there  are  considerations  out  of  the  Con- 
stitution which  contribute  to  show  it,  which  we 
will  briefly  mention.  Without  such  a  judicial 
tribtual,  there  are  no  means  provided  by  which 
the  conflicting  legislation  of  the  States  with 
the  Constitution  and  the  laws  of  Congress  may 
be  terminated,  so  as  to  give  to  either  a  national 
operation  in  each  of  the  States.  In  such  an 
event,  no  means  have  been  provided  for  an  ami- 
cable accommodation;  none  for  a  compromise; 
none  for  mediation ;  none  for  arbitration ;  none 
for  a  Congress  of  the  States  as  a  mode  of  con- 
ciliation. The  consequence  of  which  would  be 
a  permanent  diversity  of  the  operation  of  the 
Constitution  in  the  States,  as  well  in  matters 
exclusively  of  public  concern  as  in  those  which 
secure  individual  rights.  Fortunately  it  is  not 
so.  A  supreme  tribunal  has  been  provided, 
which  has  hitherto,  by  its  decisions,  settled  all 
differences  which  have  arisen  between  the  au- 
thorities of  the  States  and  those  of  the  United 
States.  The  legislation  under  which  its  appel- 
late power  is  exercised  has  been  of  sixty-seven 
years'  duration,  without  any  countenanced  at- 
tempt to  repeal  it.  It  is  rather  late  to  question 
it;  and  in  continuing  to  exercise  it,  this  court 
complies  with  the  decisions  of  its  predecessors, 
believing,  after  the  fullest  examination,  that  its 
appellate  jurisdiction  is  given  in  conformity 
with  the  Constitution. 

The  last  position  taken  by  the  counsel  for  the 
defendant,  now  the  appellant  here,  is,  that 
George  0.  Dodge  was  in  the  discharge  of  his 
official  duty  as  Treasurer  of  Cuyahoga  County, 
in  the  State  of  Ohio,  when  interrupted  by  the 
mandate  of  the  Circuit  Court;  that  the  tax  in 
his  hands  for  collection  against  the  Bank  was 
regularly  assessed  under  a  valid  law  of  the 
SUte.  passed  April  18,  1862,  in  conformity 
with  the  requisitions  of  the  Constitution,  adopt- 
ed June  17,  1861,  which  took  effect  Ist  Septem- 
ber, 1851. 

It  was  admitted,  in  the  argument  of  it,  that 
the  only  difference  between  this  case  and  that 
of  The  Piqua  Branch  of  the  State  Bank  of  Ohio 
V.  Jacob  Knoop,  16  How.  369,  is,  that  the  latter 
was  a  claim  for  tax  under  a  law  of  Ohio,  of 
March  21,  1861,  under  the  former  constitutjon 
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of  Ohio,  of  1802;  and  that  the  tax  now  claimed' 
is  assessed  under  the  Act  of  April  18,  1852,  un> 
der  the  new  constitution  of  Ohio. 

Both  Acts,-  in  effect,  are  the  same  in  their 
operation  upon  the  charter  of  the  Bank,  as  that 
was  passed  by  the  General  •As.sembly  of  [*359 
Ohio,  in  the  year  1845.  Each  of  them  is  intend- 
ed to  collect,  by  way  of  tax,  a  larger  siun  than 
the  Bank  was  liable  to  pay,  under  the  charter 
of  1845.  This  is  admitted.  It  is  not  denied,  the 
record  shows  that  the  tax  assessed  for  the  year 
1853  exceeds  the  sum  to  which  it  was  liable, 
under  its  charter,  $11,505.22.  The  tax  a.i- 
sessed  is  $14,771.87.  The  tax  which  it  would 
have  paid,  under  the  Act  of  1845,  would  have 
been  $.3,206.65. 

The  fact  raises  the  question  whether  the  tax 
now  claimed  has  not  been  assessed  in  violation 
of  the  10th  section  of  the  Ist  article  of  the 
Constitution,  which  declares  that  no  State  shall 
pass  any  law  impairing  the  obligation  of  con- 
tracts. 

The  Law  of  1845  was  an  agreement  with  the 
Bank,  quasi  ox  contractu — and  also  an  agree- 
ment separately  with  the  shareholders,  quasi  ex 
contractu — that  neither  the  banks,  as  such,  nor 
the  shareholders  as  such,  should  be  liable  to  any 
other  tex  larger  than  that  which  was  to  be 
levied  under  the  60th  section  of  the  Act  of 
1845. 

That  60th  section  is,  "that  each  banking 
company  under  the  Act,  on  accepting  thereof 
and  complying  with  its  provisions,  shall  semi- 
annually, on  the  days  designated  for  declaring 
dividends,  set  off  to  the  State  six  per  cent,  on 
the  profits,  deducting  therefrom  the  expenses 
and  ascertained  losses  of  the  company  for  the 
six  months  next  preceding,  which  sum  or 
amount  so  set  off  shall  be  in  lieu  of  all  taxes  to 
which  the  company,  or  the  stockholders  therein, 
would  otherwise  be  subject.  The  sum  so  set 
off  to  be  paid  to  the  Treasurer,  on  the  order  of 
the  Auditor  of  the  State."  The  Act  under 
which  the  tex  of  1863  has  been  assessed  is: 
"That  the  president  and  cashier  of  every  bank 
and  banking  company  that  shall  have  been,  or 
may  hereafter  be,  incorporated  by  the  laws  of 
this  Stete,  and  having  the  right  to  issue  bills  of 
circulation  as  money,  shall  make  and  return, 
under  oath,  to  the  auditor  of  the  county  in 
which  such  bank  or  banking  company  may  be 
sitiutted,  in  the  month  of  May  annually,  a  writ- 
ten statement  conteining,  first,  the  average 
amount  of  notes  and  bills  discounted  or  pur- 
chased, which  amount  shall  include  all  the  loans 
or  discounts,  whether  originally  made  or  re- 
newed during  the  year  aforesaid,  or  at  any 
previous  time,  whether  made  on  bills  of  ex- 
change, notes,  bonds,  or  mortgages,  or  any  oth- 
er evidence  of  indebtedness,  at  their  actual 
cost  value  in  money,  whether  due  previous  to, 
during  or  after  the  period  aforesaid,  and  on 
which  such  banking  company  has  at  any  time 
reserved  or  receivtS,  or  is  entitled  to  receive, 
any  profit  or  other  consideration  whatever :  and 
second,  the  average  amount  of  all  other  moneys, 
effects,  or  dues  of  every  description  belonging 
to  the  bank  or  banking  company,  loaned,  in- 
vested or  otherwise  used  with  a  view  to  profit, 
or  upon  which  the  bank,  ete.,  receives,  or  is  en- 
titled to  receive,  interest." 

*The  two  Acts  have  been  put  in  eon-  [*S60 
nection,  that  the  difference  between  the  modes 
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of  taxfttion  may  be  more  obTions ;  and  it  will  be 
readily  seen  that  the  second  is  not  intended  to 
tax  the  profits  of  the  Bank,  but  its  entire  busi- 
ness, capital,  circulation,  credits,  and  debts  due 
to  it,  being  professed  to  be  intended  to  equalize 
the  tax  to  be  paid  by  the  Banlc  with  that  re- 
quired to  be  paid  upon  personal  property.  A 
careful  examination  of  the  two  Acts  and  of  the 
tabular  returns  annexed  to  this  opinion,  will 
prove  that  such  equality  of  taxation  has  not 
lieen  attained.  It  will  show  that  the  Bank  is 
taxed  more  than  three  times  the  number  of 
mills  upon  the  dollar  than  is  assessed  upon 
personal  property,  whatever  may  be  compre- 
liendtHl  under  that  denomination  by  the  Act  of 
the  13th  April.  183-2.  But  if  it  did  not,  it 
could  make  no  difference  in  our  conclusion.  For 
the  tax  to  be  paid  by  the  Bank  under  the  Act 
of  24th  February,  1845,  is  a  legislative  contract, 
equally  operative  upon  the  State  and  upon  the 
Bank.' and  the  stockholders  of  the  Bank,  until 
tlio  expiration  of  its  charter,  which  will  be  in 
l.S(H>.  Ko  critical  examination  of  the  words, 
"that  on  the  days  designated  for  declaring 
dividends,  to  wit:  on  the  first  Monday  in  May 
and  Xovomlior  of  each  year,  the  Bank  shall  set 
off  to  the  Stete  of  Ohio  six  per  cent,  on  the 
profits,  dwinoting  therefrom  the  expenses  and 
ascertained  lossos  of  said  Company  for  six 
months  next  preceding  each  dividend  day,  and 
that  the  Slims  or  amounts  so  set  off  shall  be  in 
lien  of  all  taxes  to  which  said  Company  or  the 
stockholders  thereof,  on  account  of  stock  owned 
therein,  would  otherwise  be  subject,"  could 
make  them  more  exact  in  meaning  than  they 
are.  The  words  "would  otherwise  be  subject" 
relate  to  the  legislative  iwwer  to  tax,  and  is  a 
relinquishment  of  it,  binding  upon  that  Legisla- 
ture which  passed  the  Act,  and  upon  succeeding 
I^islatures  as  a  contract  not  to  tax  the  Bank 
during  its  continuance  with  more  than  six  per 
cent,  upon  its  semi-annual  profits.  A  change  of 
constitution  cannot  release  a  state  from  con- 
tracts made  under  a  constitution  which  permits 
thom  to  be  made.  The  inquiry  is,  is  the  con- 
tract permitted  by  the  existing  constitution  T  If 
so,  and  that  cannot  be  denied  in  this  case,  the 
sovereignty  which  ratified  it  in  1802  was  the 
same  sovereignty  which  made  the  constitution 
of  1851,  neither  having  more  power  than  the 
other  to  impair  a  contract  made  by  the  State 
I^slature  with  individuals.  The  moral  obli- 
gations never  die.  If  broken  by  states  and 
nations,  though  the  terms  of  reproach  are  not 
the  same  with  which  we  are  accustomed  to  des- 
ignate the  faithlessness  of  individuals,  the  vio- 
lation of  justice  is  not  the  less. 

Tills  case  is  coincident  with  that  of  The  Piqna 
Branch  of  the  State  Bank  of  Ohio  v.  Knoop,  16 
»«!*)  How.  369,  decided  by  this  "court  in 
the  year  1863.  It  rules  this  in  every  particu- 
lar: and  to  the  opinion  then  given  we  have 
nothing  to  add,  nor  anything  to  take  away. 

We  alTirm  the  decree  of  the  Circuit  Court,  and 
direct  a  mandate  accordingly. 

(No.  1.) 

Statement  of  the  Commercial  Branch  Bank, 
Cleveland,  made  to  the  Auditor  of  Cuyahoga 
County,  May  25th,  1853. 

Ut.  The  aversKe  amonnt-of  notes  and 
bills  discoonted  and  purchased  br  the 
Commercial   Branch   Bank   of  Clev*- 

15  L.  ed. 


land.  Including  all  loans  or  discounts 
whether  made  or  renewed  during  the 

fear,   from   May   Ist,   1892,   to   May 
8t    1853,    Inclusive,    Is $582,785 

2d.  Tbe  aversKC  amount  ot  all  other 
moneys,  effects,  or  dues  of  every  de- 
scription belonKlnK  to  said  Commer- 
cial Branch  Bank,  loaned,  Invested, 
or  otherwise  used  or  employed  with 
a  view  to  profit,  or  upon  wblcb  said 
bank  received,  or  was  entitled  to  re- 
ceive. Interest  during  the  above  pe- 
riod, was, 88,714 


Total,    $671,449 

W.  A.  Otto,  President. 
P.  P.  Handy,  Cashier. 

State  of  Ohio,  Cnyaboga  County,  ss. : 

Cleveland.  May  25,  1853. 
Personally  appeared  William  A.  Otis.  President, 
and  Freeman  P.  Handy,  Cashier  of  tbe  Commer- 
cial Branch  Bank  ot  Cleveland,  and  made  oath  that 
the  aforesaid  statement  Is  true  and  correct,  accord- 
;  Ine  to  tbeir  best  knowledge  and   belief. 
Before  me,  witness  my  band. 

John  T.  Newton,  Notary  Public. 

I      The  following  resolatlons  have  been  adopted  by 
I  the  directors  of  this  Bank : 

Resolved.  Tbat  in  tbe  opinion  of  tbe  directors  of 
the  Commercial    Branch   Bank   of  Cleveland,   that 
tbe  Act  for  the  assessment  and  taxation  of  all  prop- 
erty In  this  State,  and  for  levy  Ins  taxes  thereon  ac- 
cording to  Its  true  ralne  In  money,  passed  April  13, 
1S02,  so  far  as  It  Imposes  a  tax  on  this  Bank  or 
Banking  Company,  or  the  listing  or  valnlnK  of  Its 
property  different  from  that  required  by  Its  charter, 
without  the  consent  of  tbe  corporators.  Is  uncon- 
stitutional and  void,  and  Is  also  repugnant  to  the 
constitution  of  the  State  of  Ohio — whlcb  declare* 
tbat  all  laws  shall   be  passed  taxlns:  hy   uniform 
rule  all  Investments  In  stock  or  otherwise,  and  tbat 
property  employed  In  banking  sball  bear  .n  burden 
,  of  taxation  equal  to  that  Imposed  on  the  property 
of   Individuals :   and,  again,    tbat   the  property  of 
corporations    now    existing    or    hereafter    created, 
shnll  be  forever  subject  to  taxation   tbe  same  as 
tbe  property  of  Individuals,  and  therefore  creates 
!  no  legal  liability  against  this  Bank,  and  that  this 
I  Bank  will  not,  as  at  present  advised,  pay  such  ad- 
ditional tax  unless  compelled  by  law,  and  hereby 
I  enters  Its  protest  agolnst  Its  Imposition  and  eollec- 
'  tlon. 

I  Resolved,  That  the  Cashier  attach  a  copy  of  these 
resolntlons,  signed  by  tbe  President  and  Cashier  of 
I  this  Bank,  to  tbe  return  ot  this  Bank,  made  under 
I  said  law.  Also  flic  a  copy  so  attested  with  tbe 
I  Treasurer  of  this  county,  and  transmit  a  like  copy 
I  to  tbe  'Auditor  of  State,  as  an  evidence  of  [*86il 
'  the  dissent  of  this  Itnnk  from  nil  the  provisions  of 
'  snld  law.  and  Its  determination  to  rely  upon  the 
'  constitution  and  legal  rights  of  this  Bank  nnder 
I  Its  charter.  P.  P.  Handy,  Cashier. 

W.  A.  Otis,  President. 

Commercial   Branch   Bank,   Cleveland,   May   25, 
1853. 

Auditor's  OlBce.  Cuyahoga  County,  1 

Cleveland,  February  22,  1856.  ( 
I  hereby  certify,  that  tbe  foregoing  is  a  true 
copy  of  the  statement  of  tbe  Commercial  Branch 
Bank,  made  to  the  Auditor  of  Cuyahoga  County, 
May  25,  1853. 

William   Fuller.   County  Auditor. 


(No.   2.) 

Auditor's  Offlce,  Cuyahoga  County,  I 

Clevelnnd,  February  22.  18.'S6.) 

I  hereby  certify,  that  there  was  entered  upon 
tlie  tax  duplicate  of  this  county,  for  the  year  1853, 
for  taxation.  In  the  name  of  tbe  Commercial 
Branch  Bank  of  Cleveland,  tbe  sum  of  six  hundred 
seventy-one  thousand  four  hundred  and  forty-nine 
dollars,  in  accordance  with  tbe  statement  of  snld 
Bank,  made  to  the  Auditor  of  said  County,  Hay 
25    1853. 

!^nd  that  the  amount  of  taxes  assessed  thereon 
In  said  year,  for  state,  county,  city,  and  road  pur- 
poses,   is   fourteen    thousand   seven    hundred   and 

41S 


Digitized  by 


Google 


331-380 


St'PBBME   COUBT   OF   THK    UKITED    STATES. 


Dec.  Tebm, 


■eveDt]r.ooe  dollars  elcbty-wTen  cents  and  seven 
mills  ($14,771,877).  as  follows. 

William  Fuller,  Count;  Auditor. 
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Mr.  Justice  Campbdl  dissenting: 

The  following  case  is  made  upon  the  record 
of  this  cause: 

The  Commercial  Bank  of  Cleveland,  Ohio, 
was  organized  in  184S,  according  to  the  Act  of 
the  General  Assembly  of  February,  1845,  for 
the  incorporation  of  the  State  Bank  of  Ohio 
and  other  companies,  with  a  capital  which  was 
increased  in  1848  to  $176,000,  and  placed  under 
the  management  of  five  directors. 

From  its  organization  until  1851  the  taxes  of 
the  Bank  were  determined  by  the  60th  section 
of  the  Act  aforesaid,  which  required  the  banks 
semi-annually  to  set  off  to  the  State  six  per 
cent,  of  the  net  profits  for  the  six  months  next 
preceding,  and  the  sum  so  set  off  the  Act  de- 
SOS*]  clared  should  he  "in  lieu  of  all  taxes  *to 
which  such  company  or  the  stockholders  there- 
of, on  account  of  stock  owned  therein,  would 
otherwise  be  subject."  In  the  year  1861  the 
General  Assembly  of  Ohio  altered  this  rule  of 
taxation,  and  required  that  the  capital  stock, 
surplus  and  contingent  funds  of  the  banks 
should  be  listed  for  taxation  at  their  money 
value,  and  should  be  a.«seR»>ed  for  the  same 
purposes  and  to  the  same  extent  that  personal 
property  might  be  in  the  place  of  their  location. 

During  the  same  year  the  people  of  Ohio,  in 
the  mode  prescribed  in  their  fundamental  law, 
adopted  a  new  constitution.  One  of  the  ar- 
ticles (art.  12,  sec.  3)  requires  "the  General 
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Assembly  to  provide  by  law  for  taxing  the 
notes  and  bills  discounted  or  purchase<!.  and 
all  other  property,  effects,  dues  of  every  de- 
scription (without  deduction)  of  all  banks  novr 
existing  or  hereafter  created,  and  of  all  bank- 
ers, so  that  all  property  employed  in  banking 
shall  always  bear  a  burden  of  taxation  equal 
to  that  imposed  on  the  property  of  individuals." 
In  1852  the  General  Assembly  fulfilled  this  di- 
rection by  a  law  which  required  the  banks  to 
disclose  the  average  amount  of  all  bills,  notes 
discounted  or  purchased,  and  the  average 
amount  of  their  moneys,  dues  and  effects,  so  as 
to  afford  a  basis  for  taxation;  and  by  the  same 
Act  taxes  were  directed  to  be  laid  upon  thcae 
amounts  without  deduction. 

Tlie  directors,  stockholders  and  officers  of 
this  Bank  have  disputed  the  validity  of  these 
charges  in  the  rule  of  taxation,  as  violating  » 
right  derived  by  contract,  obligatory  on  the 
SUte,  and  contained  in  the  60th  section  of  the 
Act  first  mentioned,  and  no  voluntary  obedience 
has  been  rendered  to  them;  but,  on  the  con- 
trary, the  successive  measures  taken  for  the 
collection  of  these  taxes  have  met  with  opposi- 
tion from  the  Corporation,  and  submission  has 
always  been  accompanied  with  a  protest  on  the 
part  of  the  directors,  in  which  their  determina- 
tion was  expressed  to  rely  upon  the  constitu- 
tional and  legal  rights  of  the  Bank. 

The  taxes  ^r  the  year  1852  were  collected  in 
current  bank  bills,  and  the  packages  were  pre- 
pared and  placed  within  the  reach  of  the  Treas- 
urer, wlio  held  the  duplicate  for  collection,  by 
the  oflScers  of  the  Bank,  and  immediately  after 
they  were  assigned  by  the  Bank  to  one  Desh- 
ler,  who  replevied  the  same  by  a  writ  from  the 
Circuit  Court  of  the  United  States  for  Ohio, 
and  thus  made  a  case  which  subsequently  came 
to  this  court.    Deshler  v.  Dodge,  10  How.  622. 

In  December,  1853,  some  five  days  before  tlie 
taxes  were  payable,  John  M.  Woolsey,  a  stock- 
holder of  the  Bank  for  thirty  shares,  at  the  par 
value  of  $100  each,  addressed  the  directors  of 
the  Bank  a  letter,  requiring  them  "to  institute 
the  proper  legal  proceedings  to  prevent  the  col- 
lection" of  the  assessment  for  that  *year,  [*3C4 
averring  that  the  Bank  was  not  hound  to  pay 
'■  them.  The  Board  of  Directors  replied,  "tliat 
they  considered  the  tax  to  ave  been  illegally 
assessed,  but  in  considi-niti)  a  of  the  many  ob- 
stacles in  the  way  of  resisting  said  tax  in  the 
courts  of  Oliio  they  could  not  take  the  action 
they  were  called  upon  in  the  letter  to  take," 
but  must  leave  Mr.  Woolsey  to  take  such  a- 
course  as  he  might  be  advised.  It  sufficiently 
appears  that  the  Treasurer  is  able  to  pay  any 
damages  which  the  Bank  might  sustain,  and 
no  evidence  exists  of  any  indisposition  of  the 
directors  to  meet  all  the  obligations  of  their 
station,  except  what  is  found  in  the  letter  I 
have  described. 

This  bill  was  filed  by  Woolsey,  as  a  stock- 
holder of  the  Bank,  against  the  Treasurer  of  the 
County  of  Cuj-ahoga,  the  five  Directors  of  the 
Bank,  and  the  Corporation  itself,  alleging  bis 
apprehensions  that  the  Treasurer  would  proceed 
to  make  the  collection  of  the  excess  nixn-e  the 
tax  due  under  the  60th  section,  and  that  it 
would  impair  the  credit  of  the  Bank,  invade  its 
franchise,  and  ultimately  compel  its  dissolu- 
tion; and  that  the  Directors  had  refused  to  take 
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moamires  to  prevent  Its  collection,  on  his  requi- 
•ition,  aad  prays  for  an  injunction  on  tlic  oflirer 
to  re«train  liis  further  pro<>iTjinn;s.  Tho  Cir- 
cuit Court  affirmed  the  bill  so  as  to  restrain  the 
rolleotioii  of  all  taxes  assessed  upon  tlie  Hank, 
i-xcept  such  as  were  laid  under  tho  Act  of  1S45. 
The  first  inquiry  that  arises  is,  lias  this  court 
a  jurisdiction  of  the  i>arties  to  the  suit!  The 
case  is  one  of  a  stockholder  of  a  Corporation, 
liringing  the  Corporation  before  the  courts  of 
I"nited  States  to  redress  a  corjmrate  wronj;  in 
wliich  both  are  similarly  interested.  Tlic  early 
decisions  of  >his  court  on  this  question  wo\iKl 
be  conclusive  opiinst  the  bill.  They  require 
that  the  plaintifT  should  he  from  a  state  differ- 
ent from  all  the  individual  members  of  the  eor- 
jxiration.  Tne  Chief  .Justice  said,  that  invisible, 
inian;;ible,  and  artificial  being,  that  inere  legal 
entity — a  corporation  aggrefratc — ^is  certainly 
not  a  citizen;  and  consequently  cannot  sue  or 
be  suad  in  the  courts  of  the  I'nited  States,  un- 
less the  rights  of  the  members  in  this  respect 
can  be  exercised  in  their  corporate  name. 

5  Cranch,  67,  61,  78;  6  Wheat.  450;  14  Pet. 
CO. 

These  cas<!s  required  that  the  citizenship  of 
all  the  corporators  should  appear  on  the  record, 
so  that  the  court  might  be  sure  that  the  contro- 
versy had  arisen  between  citizens  of  different 
states,  or  citizens  of  a  state  and  foreign  states, 
citizens  or  subjects.    In  Marshall  v.  Baltimore 
i.  Ohio  Railroad  Co.  16  How.  314,  the  court  re- 
laxed its  strictness  in  reference  to  this  aver- 
ment, and  was  satisfied  by  an  allegation  of  the 
Imhitat  of  the  corjioration,  but  still  intimated 
(bat  the  national  character  of  the  corporators 
was  an  essential  subject  of  inquiry  in  a  question 
S(i5*]  of  jurisdiction.    'The  court  says:    "The 
persons  who  act  under  these  faculties  and  use 
the  corporate  name  may  be  justly  presumed  to 
t>e  resi(ient  in  the  State  which  is  the  necessary 
fcabitat  of  the  corporation,  and  where  alone  they 
<*'an  be  made  subject  to  suit,  and  should  be  es- 
■t-opped  in  equity  from  averring  a  different  dom- 
ic-il  as  against  those  who  are  compelled  to  seek 
'^licm  there,  and  nowliere  else."     .Vnd  again: 
*~  The  presumption  arising  from  the  habitat  of  a 
«~-«rporation  ijeing  conclusive  of  those  who  use 
"ft^he  corporate  name  and  exercise  the  faculties  of 
*t" 

Tliis  case  is  one  of  a  corporator  suing  the 
Corporation  of  which  he  is  a  member,  and  is 
'Vhe  first  instance  of  such  a  case  in  tlie  court. 
"3Ie  cannot  aver  against  the  manifest  truth,  that 
all  the  corporators,  himself  included,  are  of  a 
different  state  from  himself,  to  give  the  court 
jurisdiction  upon  the  principle  of  the  earlier 
eases.  And  if  the  doctrine  of  an  equitable  es- 
toppel can  l>e  applied  to  a  subject  where  facts, 
and  not  arbitrary  presumptions,  were  the  only 
objects  of  consideration;  and  if,  indeed,  the 
character  of  the  corporator,  as  a  matter  of  law, 
is  to  be  assumed  to  be  that  of  the  situs  of  tlie 
Corporation,  tlion  all  the  corporators,  plaintiffs 
t*  well  as  defendants,  stand  upon  this  record  as 
citizens  of  the  same  state,  and  this  suit  cannot 
lie  maintained.  But  if  no  inquiry  into  the  citi- 
n-nship  of  stockholders  may  be  made:  if  a  for- 
eign stockholder,  upon  tlic  real  or  affected  indif- 
ference of  a  Board  of  Directors,  or  on  some  im- 
aginary or  actual  obstacle  to  relief,  arising  in 
tlic  state  of  opinion  in  the  courts  of  the  State, 
can  draw  questions  of  equitable  cognizance  into 
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the  courts  of  the  I'nited  States,  in  which  cor- 
porate rights  are  involved,  or  evils  arc  threat- 
ened or  indicted  on  eorimrate  ]>r<)perty,  making 
the  Cor|)orati(>n  and  its  muna;;ei's  jiiirties,  then 
a  very  compi'ndious  method  of  bringing  into 
the  courts  of  tlie  I'nited  States  all  questions  in 
which  these  artificial  beings  arc  concerned  has 
been  invented,  and  the  most  morbid  apiietite  for 
jurisdiction  among  all  their  various  meriihers 
will  be  gratified,  and  upon  a  class  of  cases  where 
grave  doubts  exist  wlictlier  tliose  who  made  tiie 
Constitution  ever  intended  to  confer  any  juris- 
diction wliatever.  Nor  can  this  jurisdiction  he 
siip]x>rted  by  aflirming  tliat  the  Corjioration  is 
not  u  necessary  party  to  the  bill.  Tlie  subject  of 
the  bill  is  the  title  of  the  Coriioration  to  an  ex- 
emption under  the  Act  of  ]iicor|Miration,  and 
its  object  is  the  protection  of  cor|K>rate  fran- 
chises and  property.  Tlie  being  of  the  Corjiora- 
tion  is  charged  to  be  an  is^^ue  involved  in  tlic 
prayer  for  relief,  and  the  inaction  of  the  direc- 
tors affords  the  motive  for  the  suit. 

The  conduct  of  the  Directors  was  determined 
in  the  course  of  their  duty  as  the  govi-rning 
body  of  the  Corporation,  under  the  law  of  their 
organization.  Their  mexsures  and  judgments 
were  the  acts  of  the  Corporation.  Whether 
these  were  conclusive  *u|)on  the  eorpor-  [*366 
ators,  or  whether  they  might  be  impeached  at 
the  suit  of  a  single  dissenting  shareholder; 
whetlier  the  relations  between  the  State  and  the 
(Corporation  were  to  be  settled  in  a  suit  between 
thcin  or  in  this  suit,  are  the  matters  in  issue, 
and  the  Corporation  was  an  essential  part.v  to 
their  adjudication.  The  principle  of  the  bill  is, 
that  in  declining  to  take  effective  measures  of 
prevention — that  is,  refusing  to  apply  for  an  in- 
junction— the  Directors  abdicated  their  con- 
trolling powers,  and  any  stockliolder  became 
entitled  to  intervene  for  the  interests  of  himself 
and  his  associates.  The  decree  in  this  cause  is 
not  a  decree  for  the  relief  of  this  corporator, 
but  is  a  decree  for  the  Corporation,  and  does 
not  differ  from  a  decree  pro]H-r  to  a  case  of  the 
Corporation  against  the  Treasurer.  It  is  clear, 
therefore,  tliat  the  Corporation  was  a  necessary 
party  to  the  bill,  and  so  on  the  adjudged  cases. 

Bagshaw  v.  East  I'nion  R.  R.  Co.  7  Hare, 
114;  Cunningham  v.  Pell,  5  Paige,  007;  Rum- 
ney  v.  Mead,  Finch,  303 ;  1  Danl.  Oh.  Pr.  251 ; 
Charles  Ins.  &  T.  Co.  v.  Sebring,  5  Rich.  £q. 
342. 

The  case  is  one  between  a  corjiorator  and  the 
Corporation  and  the  jurisdiction  cannot  be  af- 
firmed unless  the  court  is  prepaivd  to  answer 
the  question  whether  a  mere  legal  entity,  an 
artificial  person,  invisible,  intangible,  can  be  a 
Citizen  of  the  United  States  in  the  sense  in 
which  that  word  is  used  in  the  Constitution: 
and  relying  on  the  case  of  Marshall  v.  The  Bal- 
timore t  Ohio  Railroad  Co.  16  How.  314.  with 
a  long  list  of  ancestors,  I  am  forced  to  con- 
clude tliat  it  cannot  be. 

The  court  has  assumed  this  jurisdiction,  and 
I  am  therefore  called  to  inquire  whether  a  court 
of  chancery  can  take  cognizjince  of  the  bill. 
The  Act  of  lncor])oration  of  tlie  Bank  diarges  the 
Board  of  Directors  witli  the  care  of  the  eorimr- 
ate affairs,  subject  to  an  annual  resiwusibility  to 
tlic  stockholders.  The  principle  of  a  court  of 
chancery  is,  to  decline  any  interference  with  the 
discretion  of  such  directors,  or  to  regulate  their 


41S 


Digitized  by 


Google 


331-380 


SUPREKE   COUBT    OF    THE   UNITED    STATES. 


Deo.  Teu^ 


conduct  or  management  in  respect  to  the  duties 
committed  to  them. 

The  business  of  that  court  is  to  redress  griev- 
ances illegally  inflicted  or  threatened,  not  to 
supply  the  prudence,  knowledge  or  forecast 
requisite  to  successful  corporate  management. 
The  facts  of  this  case  involve,  in  my  opinion, 
merely  a  question  of  discretion  in  the  perform- 
ance of  an  official  duty.  In  I8S2  the  taxes 
were  withdrawn  from  the  Treasurer  of  Cuyaho- 
ga County,  by  an  assignee  of  the  Bank,  and  were 
never  passed  into  the  State  Treasury.  The  Su- 
preme Court  of  Ohio,  subsequently  to  this,  pro- 
nounced the  taxes  to  be  legally  assessed  upon 
these  banks,  and  that  there  was  no  contract  be- 
tween the  State  and  the  banks,  and  there  was 
no  exemption  from  the  tax  by  anything  ap- 
parent in  the  Act  of  1845.  Some  of  these 
307*]  judgments  were  pending  in  'this  court 
upon  writs  of  error  then  undecided,  no  judgment 
having  been  given  contrai7  to  that  of  the  author- 
ities, legislative,  executive  and  judicial,  as  well 
as  by  the  people  of  Ohio.  It  was  under  these 
conditions  that  this  stockholder,  who  purchased 
stock  after  the  controversy  had  arisen  in  Ohio, 
some  Ave  days  before  the  taxes  were  payable, 
addressed  the  directors  of  the  Commercial 
Bank  to  take  preventive  measures — that  is,  I 
suppose,  to  file  a  bill  for  an  injunction  instantly 
— and  upon  their  suggestion  of  dilllculties,  pro- 
ceeds to  take  charge  of  the  corporate  rights  of 
the  Bank  by  this  suit,  in  the  Circuit  Court  of 
the  United  States.  The  Directors  were  elected 
Annually;  they  were,  collectively,  owners  of 
one  tenth  of  the  stock  of  the  Bank,  and  no  evi- 
dence is  shown  that  any  other  stockholder  sup- 
posed that  "preventive  measures,"  under  the 
circumstances,  could  be  sustained.  There  is 
no  charge  of  fraud,  collusion,  neglect  of  duty, 
or  of  indifTerence  by  the  directors,  save  this 
omission  to  take  some  undefined  "preventive 
measures,"  which  the  plaintiff  affected  to  sup- 
pose might  be  proper. 

I  understand  the  rule  of  chancery,  in  refer- 
ence to  such  a  case,  to  be  that  no  suit  can  be 
maintained  by  an  individual  stockholder  for  a 
wrong  done,  or  threatened,  to  such  a  corpora- 
tion, unless  it  appears  that  the  plaintiff  has  no 
m.eans  of  procuring  a  suit  to  be  instituted  in 
the  name  of  the  corporation;  and  that  the  rule 
is  universal,  applicable,  as  well  to  the  coses 
where  the  acts  which  afford  the  ground  for 
complaint  were  either  such  as  a  majority  might 
sanction,  or  whether  it  belonged  to  the  cate- 
gory of  those  acta  by  which  no  stockholder 
could  be  bound  except  by  his  own  consent. 
This  principle  has  the  highest  sanction  in  the 
decisions  of  that  court. 

Foss  V.  Harbottle,  2  Hare,  461;  affirmed  1 
Phil.  790;  2  Phil.  740;  7  Hare,  130. 

The  principle  is  an  obvious  consequence  from 
the  relations  between  the  officers  and  members 
of  a  chartered  corporation,  and  the  corporation 
itself.  These  are  explained  in  Smith  v.  Hurd, 
12  Met.  371.  The  court  says:  "There  is  no 
legal  privity,  relation,  or  immediate  connec- 
tion, between  the  holders  of  shares  in  a  bank  in 
their  individual  capacity,  on  the  one  side,  and 
the  directors  of  the  bank  on  the  other.  The 
directors  are  not  the  bailers,  the  factors,  agents, 
or  trustees  of  such  individual  stockholders. 
The  bank  is  a  corporation  and  body  politic, 
liaving  a  separate  existence,  as  a  distinct  person 
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in  law,  in  whom  the  whole  stock  and  property 
of  the  bank  are  vested,  and  to  whom  all  agents, 
debtors,  officers  and  servants,  arc  responsible 
for  all  contracts,  express  or  implied,  made  in 
reference  to  such  capital ;  and  for  all  torts  and 
injuries,  diminishing  or  impairing  it."  The 
Corporation,  therefore,  must  vindicate  its  own 
wrongs,  and  assert  its  own  rights,  in  the  modes 
pointed  out  by  law. 

•I  do  not  say  that  a  court  of  chancery  [*3e8 
will  never  permit  an  individual  stockholder  te 
come  before  it  to  assert  a  right  of  the  corpora- 
tion in  which  he  is  a  shareholder,  where  there  is 
an  obstacle  of  such  a  nature  that  the  name  of 
the  corporation  cannot  be  employed  before  le- 
gitimate tribunals  in  their  regular  modes  of  pro- 
ceeding, but  the  burden  is  thrown  upon  the 
plaintiff  to  establish  the  existence  of  an  ut^gent 
necessity  for  such  a  suit. 

The  consideration  of  analogous  cases  will 
strengthen  this  conclusion;  cases  where  courts 
of  chancery  are  more  free  to  inter\-ene,  from 
the  fiduciary  relations  between  the  parties  and 
the  extent  of  its  general  jurisdiction  over  them 
Such  are  cases  of  danger  to  the  interests  of  <. 
creditor  of  an  estate  from  the  collusion  of  ait 
executor  with  the  debtor  of  the  estate,  or  thu 
insolvency  of  the  executor;  or  where  an  execu- 
tor wrongfully  fails  to  make  a  settlement  with 
a  surviving  partner,  and  a  residuary  legato* 
seeks  one  entire  settlement  of  the  estate  again.4t 
the  executor  and  partner;  or  where  a  decedent 
in  his  life  has  fraudulently  conveyed  assets, 
and  his  executor  is  estopped  to  impute  fraud, 
and  there  are  creditors;  or  whsre  the  manager* 
of  a  joint  stock  company  have  been  guilty  of 
fraud,  illegality,  waste,  and  their  stockholder* 
desire  relief.  In  all  these  cases  the  court  of 
Chancery  will  suffer  a  party  remotely  interr-sto.! 
to  institute  the  suit,  which  his  trustee,  or  other 
representative,  should  have  brought,  and  will 
grant  relief  on  that  suit  which  would  have  bcca 
appropriate  to  the  case  of  him  who  should  have 
commenced  it.  Sir  John  Itomilly,  in  a  late 
case  belonging  to  one  of  these  categories,  says  s 
"To  support  such  a  bill  as  this  it  is  not  suf- 
ficient to  prove  that  it  may  be  an  unpleasant 
duty  to  the  executors  and  trustees  to  take  th* 
necessary  steps  for  protecting  the  property  in- 
trusted to  them.  It  is  not  sufficient  to  shovr 
that  it  will  be  for  their  interests  not  to  tako 
such  steps.  It  is  necessary  to  show  that  they 
prefer  their  own  interests  to  their  duty,  and 
that  they  intend  to  neglect  the  performance  of 
the  obligation  incidental  to  the  office  imposed 
upon  them,  and  which  they  assumed  to  per- 
form; or,  as  said  in  Travis  v.  Milne,  that  « 
substantial  impediment  to  the  prosecution  bjr 
the  rights  of  the  parties  interestevl  in  the  es- 
tate against  the  surviving  partner  exists." 

Staunton  v.  Carron  Co.  23  L.  i  Eq.  315; 
Travis  r.  Milne,  9  Hare,  141 ;  Hersey  v.  Veaiie, 
11   Shep.   1;   Colquitt  v.  Howard,  IT  Ga.  550. 

These  cases  afford  no  support  to  this  suit. 
The  Cleveland  Bank  has  betrayed  no  purpone 
to  abandon  its  corporate  duty.  The  interests 
and  obligations  of  the  Directors  coincide  to  sup- 
port its  pretensions.  There  is  no  supineness  mi 
their  past  conduct,  nor  indifference  to  the  ex- 
isting peril.  The  evidence,  at  the  most,  con- 
victs them  only  of  a  present  disinclination  to 
commence  suits,  'which  were  likely  to  [*SC|i 
be  unproductive,  at  the  request  of  the  share 
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liolder.  The  answer  shows  that  the  taxes  for 
1852  had  not  been  recovered  by  the  State,  but 
had  been  retaken  by  an  assignee  of  the  Bank. 
Nor  does  the  correspondence  show  that  the  Di- 
rectors had  decided  to  abandon  the  contest.^The 
case  here  does  not  at  all  fulflU  the  conditions  on 
which  the  interposition  of  a  shareholder  is  al- 
lowable. 

Elmslie  ▼.  McAulay,  3  Bro.  C.  C.  624,  1 
Phil.  700;  Law  ▼.  Law,  1  ColL  41;  Walker  t. 
Trott,  4  Ed.  Ch.  38. 

But  the  evidence  does  not  allow  me  to  con- 
chide  that  any  impediment  whatever  existed  to 
a  suit  in  the  name  of  the  Corporation,  from  any 
<lis|>osition  of  the  Directors  to  resist  the  claims 
of  the  State.     Their  protest  appears  at  every 
successive  stage  of  the  action  of  the  fiscal  offl- 
cere.     This  suit  is  evidently  maintained  with 
their  consent;   there  has  been  no  appearance 
either  by  the  Directors  or  the  Corporation,  but 
they  abide  the  case  of  the  stockholder.     The 
decree  is  for  the  benefit  of  the   Corporation. 
The  question  then  is,  can  a  corporation  belong- 
ing to  a  state,  and  whose  oOiccrs  are  citizens, 
upon  some  hope  or  assurance  that  the  opinions 
of  the  courts  of  the  United  States  are  more  fa- 
vorable to  their  pretentions,  by  any  combina- 
tion, contrivance,   or  agreement   with   a   non- 
rpoiilcnt    shareholder,    devolve    upon    him    the 
right  to  sock  for  the  redress  of  corporate  griev- 
ances, which  are  the  subjects  of  equitable  cog- 
ni7.ann.-  in  the  courts  of  the  United  States  by  a 
suit  in  his  own  name.     In  my  opinion,  there 
shnuld  be  put  but  one  answer  to  the  question. 

I  come  now  to  the  merits  of  the  case  made 
by  the  bill. 

In  the  suit  of  the  Piqua  Bank  ▼.  Knoop,  16 
Hon-.  SCO,  I  gave  the  opinion  that  the  Act  of 
Frbrnary,  1845,  did  not  contain  a  contract  ob- 
li^jtnry  between  the  State  of  Ohio  and  the 
lunkins  corporations  which  might  be  originated 
by  it,  in  reference  to  the  rule  of  taxation  to  be 
applied  to  their  capital  or  business.  That  the 
.Act  imposed  no  limit  upon  the  power  of  the 
General  Assembly  of  the  State,  but  that  the 
rate  of  taxation  established  in  that  Act  was  al- 
terable at  their  pleasure.  To  that  opinion  I 
now  adhere. 

But  asriuming  a  contract  to  be  collected  from 
tlie  inilfterminate  expressions  of  the  GOth  sec- 
lion  of  the  Act,  as  interpreted  by  its  general  ob- 
jret»i  and  the  supposed  policy  of  the  State,  the 
question  is  presented,  what  consequence  did 
the  reconstitution  of  the  political  system  of  the 
.State  by  the  people  in  1851,  and  their  direction 
(0  the  Legislature  to  adopt  equality  as  the  rule 
<if  assessment  of  taxes  upon  corporate  property, 
I  accomplish  to  the  claims  of  these  corporations  T 
(,'ertainly  no  greater  question — none  involv- 
ing a  more  elemental  or  important  principle — 
lias  ever  been  submitted  to  a  judicial 
XiO*]  'tribunal.  It  involves  the  operation  and 
elliciency  of  the  fundamental  principles  on 
which  the  American  constitutions  have  been 
>iii)|>os<>d  to  rest. 

The  proposition  of  this  confederacy  of  some 
liflr  iKinking  corporations,  having  one  fortieth 
of  the  property  of  the  State,  is,  tluit  by  the  law 
of  their  organization  for  the  whole  term  of 
their  corporate  being,  there  exists  no  power  in 
the  goremment  nor  people  of  Ohio  to  impair 
the  concessions  contained  in  the  Act  of  1845, 
jitrticularly  that  determining  the  amount  of  I 
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their  contribution  to  the  public  revenue.  This 
proposition  does  not  depend  for  its  truth  upon 
the  limitation  of  time  imposed  upon  the  cor- 
porate existence  of  the  banks.  It  would  not  af- 
fect the  proposition  if  the  charters  were  for  a 
century,  or  in  perpetuity.  Nor  does  the  propo- 
sition derive  strength  from  the  fact  that  the 
Statute  applies  only  to  banking  corporations, 
or  corporations  confined  to  a  single  form  of 
commercial  dealing.  The  proposition  would 
have  had  the  same  degree  of  accuracy  if  the 
Act  had  been  universal,  applicable  to  all  private 
corporations,  whether  for  manufactures,  trades, 
intercourse,  mining,  morals,  or  religion.  It  is 
said  by  a  competent  authority,  that  in  the  State 
of  Massachusetts  there  are  near  twenty-five 
hundred  trading  corporations,  and  that  more 
than  seven  tenths  of  the  real  and  personal 
property  of  that  State  is  held  by  corporations. 
The  proportion  between  the  property  of  corpo- 
rations and  individuals  is  greater  there  than  in 
other  states,  but  the  property  held  by  corpora- 
tions in  other  states  is  large  enough  to  awaken 
the  most  earnest  attention.  A  concession  of  the 
kind  contained  in  this  Act,  by  a  careless  or  a 
corrupt  Legislature,  for  a  term  or  in  perpetu- 
ity, would  impair  in  many  states  their  re- 
sources to  an  alarming  extent. 

Writers  upon  the  condition  of  the  Turkish 
Empire  say,  that  three  fourths  of  the  landed 
property  of  the  Empire  is  held  in  mortmain,  as 
vakuf  by  mosques  or  charitable  institutions, 
for  their  own  use,  or  in  trust  for  their  owners. 
This  property  ceases  to  contribute  to  the  public 
revenues,  except  in  a  specific  form  of  certain 
objectionable  taxes  of  produce,  and  is  inaliena- 
ble. If  held  in  trust,  it  is  exempt  from  forced 
sales  and  confiscations,  and,  on  the  death  of  the 
owner  without  children,  passes  to  the  mosque 
or  other  Charitable  trustM.  In  that  Empire  the 
ecclesiastical  and  judicial  is  the  dominant  in- 
terest, for  the  Ulemas  are  both  priests  and  law- 
yers, just  as  the  corporate  moneyed  interest  is 
dominant  in  Ohio,  and  in  either  country  that 
interest  claims  exemption  from  the  usual  bur- 
dens and  ordinal?  legislation  of  the  State.  The 
judgment  of  this  court  would  establish  the 
permanent  existence  of  such  an  incubus  upon 
the  resources  and  growth  of  that  country,  if 
that  interest  should  have  taken  their  privileges 
in  the  form  of  a  contract,  and  had  such  a  con- 
stitution as  ours.  Yet  the  'first  step  [*S71 
for  the  regeneration  of  Turkey,  according  to 
the  wisest  statesmanship,  is  to  abolish  the 
vakuf. 

Bentham,  treating  upon  constitutional  pro- 
visions in  favor  of  contracts,  says:  "If  all  con- 
tracts were  to  be  observed,  all  misdeeds  would 
be  to  be  committed,  for  there  is  no  misdeed 
the  committal  of  which  may  not  be  made  the 
subject  of  a  contract;  and  to  establish  in  favor 
of  themselves,  or  of  any  other  person  or  persons, 
an  absolute  despotism,  a  set  of  legislators 
would  have  no  more  to  do  than  to  enter  into 
any  engagement — say  with  a  foreign  despot,  say 
with  a  member  of  their  own  ctxnmunity — for 
this  purpose."  And  were  this  to  happen,  should 
it  be  that  a  state  of  this  Union  had  become  the 
victim  of  vicious  legislation,  its  property  alien- 
ated, its  powers  of  taxation  renounced  in  favor 
of  chartered  associations,  and  the  resources  of 
the  body  politic  cut  off,  what  remedy  have  the 
people  against  the  misgovernmentt    Under  the 
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doctrines  of  this  court  none  is  to  be  found  in 
the  government,  and  none  exists  in  the  Inher- 
ent powers  of  ihe  people,  if  the  wrong  has 
taken  the  form  of  a  contract.  Tlie  most  de- 
liberate and  solemn  acts  of  the  people  would 
not  serve  to  redress  the  injustice,  and  the  over- 
rcaehinjr  speculator  upon  the  facility  or  corrup- 
tion of  their  Legislature  would  be  protected  by 
the  powers  of  this  court  in  the  profits  of  his 
bargain.  Wliere  would  the  people  And  a  rem- 
edy? Let  the  case  before  us  form  an  illustra- 
tion. Congress  cannot  limit  the  term  nor  abol- 
ish the  privileges  of  these  corporations;  they 
are  corporations  of  Ohio,  and  beyond  her  limits 
they  liave  no  legal  existence;  they  live  in  the 
contemplation  of  her  laws  and  ^well  in  the 
place  of  their  creation.  13  Pet.  512;  16  How. 
314.  Xor  can  Congress  enlarge  the  subjects 
for  state  taxation,  nor  interfere  in  the  support 
of  the  state  government.  They  could  not  em- 
power the  State  to  collect  taxes  from  these  cor- 
porations. Were  the  resources  of  the  State  op- 
pressed with  the  burden  of  a  Turkish  vakuf. 
Congress  could  not  afford  relief. 

Tlie  faculties  of  the  Judicial  Department  are 
even  more  fatal  to  the  State  than  the  impo- 
tence of  Congress.  The  courts  cannot  look  to 
the  corruption,  the  blindness,  nor  mischievous 
effects  of  state  legislation,  to  determine  its 
binding  operation.  Fletcher  y.  Peck.  6  Cranch, 
87.  The  court,  therefore,  becomes  the  patron  of 
such  legislation,  by  furnishing  motives  of  in- 
calculable power  to  the  corporations  to  stimu- 
late it,  and  affording  stability  and  security  to 
the  successful  effort.  Wliere,  then,  is  the  rem- 
edy for  the  people T  They  have  none  in  their 
state  government  nor  in  tlieniiselves,  and  the 
federal  government  is  enlisted  by  their  adver- 
sary. It  may  be  that  an  amendment  of  the 
Constitution  of  the  United  States,  by  the  pro- 
posal of  two  thirds  of  Congress  and  the  rntitt- 
cation  of  the  Legislalures  of  three  fourths  of  i 
Z72*]  the  States,  *might  enable  the  people  of  j 
Ohio  to  assess  taxes  for  the  support  of  their  i 
government,  upon  terms  of  equality  among  lier  I 
citizens.  | 

The  first  observation  to  be  made  upon  this 
is,  that  these  extraordinary  pretensions  of  eor- 
))orations  are  not  unfamiliar  to  an  Inquirer  into 
their  nature  and  history.  The  steady  aim  of 
the  most  thoroughly  organized  and  jxiwcrful  of 
the  corporate  establishments  of  Kurope  has  ever 
been  to  place  themselves  under  the  protection 
of  an  external  authority,  superior  to  the  gov- 
ernment and  people  where  they  dwell — an  au- 
thority sulliciently  powerful  to  shield  them  from 
responsibility  and  to  secure  their  privileges 
from  question.  I  do  not  refer  to  the  claim  of 
kings  to  passive  obedience  under  a  divine  title. 
Ket;l<>sia.->(ical  corporations,  acknowledging  the 
supremacy  of  the  Pope,  afford  a  case  parallel 
to  that  before  us.  I  find  their  principles  com- 
pendiously declared  in  an  allocution  of  a  min- 
ister of  Rome  to  the  Court  of  Sardinia,  in  ref- 
erence to  taxes  on  church  property  there.  I 
find  that  "religious  corporations,  forming  a  por- 
tion of  the  ecclesiastical  family  at  large,  are,  by 
their  very  nature,  under  the  guardianship  and 
authority  of  the  Church;  and  consequently,  no 
measure  or  laws  can  be  adopted  with  respect  to 
them,  except  by  the  spiritual  power,  or  through 
its  agency,  esjiecially  in  wliat  touches  tlieir  ex- 
istence or  their  conduct  in  the  institutions  to 
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which  they  respectively  belong,  nor  can  any- 
other  rule  be  recognized,  even  in  matters  that 
concern  their  property.  It  is,  in  truth,  beyond 
dispute,  that  the  property  possessed  by  ecclesi- 
astical or  religions  foundations  belong  to  thfr 
general  category  of  property  of  the  Church,  and 
constitutes  a  true  and  proper  portion  of  its  pat- 
rimony. In  consequence  whereof,  as  the  prop- 
erty of  the  Church  is  inviolable,  so  are  the  pos- 
sessions of  such  foundations."  Nor  was  the  doc- 
trine of  inviolableness  of  the  contracts  foreign 
to  these  controversies.  The  snsraeious  and  far- 
sighted  members  of  the  ecclesiastical  interests 
fortified  themselves  with  concordats,  and  these 
concordats  were  affirmed  to  be  "contracts.''  and, 
like  these,  "entail  obligations;"  and  "if  the 
bond  of  a  bargain  is  to  be  respected  in  pri\-!»te 
life,"  so  they  declared  "it  is  sacred  and  invio- 
lable in  the  life  of  states."  A  slight  clinngp  of 
expression  will  demonstrate  that  tlie  principle 
of  corporate  policy,  the  dictate  of  corpomte  am- 
bition, which  has  predominated  in  the  con- 
tests in  Europe,  leading  to  desolating  war«.  is 
the  same  which  this  cotjrt  is  required  to  sanc- 
tion in  favor  of  corporations  in  the  United 
States.  The  allocution  of  the  Ohio  bankn  to 
this  court  may  be  thus  stated  t  "Tliat  the  char- 
ters of  incorporation  granted  by  the  stat* 
governments  are  in  their  essence  and  natni* 
'contracts,'  which  'entail  obligations;'  that  con- 
sequently, they  are  finally  under  the  guardian- 
ship and  protection  of  the  judiciary  establish- 
ment of  the  United  States;  and  no  Acts  of  the 
State  'Legislature  which  conferred  them,  [*S7S 
in  whatever  touches  their  existence,  methods  of 
proceeding,  or  corporate  privilege,  are  binding 
on  them;  that,  as  the  state  I.<egislature8  are 
agents  of  the  people,  whatever  they  have  done  in 
tliese  respects  is  obligatory  upon  them,  and  ir- 
revocable by  them,  in  any  form  of  their  action, 
ur  in  the  exercise  of  any  of  their  sovereign  au- 
thority; and  as  the  judiciary  establishment  of 
the  Union  is  charged  with  the  duty  of  holding 
the  States  and  people  to  their  limited  orbiU, 
and  to  afford  redress  for  violated  contracts,  and 
to  prevent  serious  resulting  damage;  and  as 
these  corporations  cannot  sue  in  the  courts  of 
the  United  States,  it  is  the  duty  of  the  court 
to  suffer  the  corporate  wrongs  to  be  redressetl 
in  the  suit  and  at  the  solicitation  of  any  of 
their  stockholders  who  can  appear  there — for 
tlie  state  of  opinion  in  the  state  courts  will  not 
allow  the  hope  of  redress  from  tliem. 

The  allowance  of  this  plea  interi>osea  this 
court  between  these  corporations  and  the  gov- 
ernment and  people  of  Ohio,  to  which  tliey 
owe  their  existence,  and  by  whose  laws  they 
derive  all  their  faculties.  It  will  establish  on 
the  soil  of  every  State  a  caste  made  up  of  com- 
binations of  men  for  the  most  ]>art  under  the 
most  favorable  conditions  in  society,  who  will 
habitually  look  beyond  the  institutions  and 
the  authorities  of  the  State  to  the  central  gov- 
ernment for  the  strength  and  support  necea.«arj 
to  maintain  them  in  the  enjoyment  of  their 
opecial  privileges  and  e.\emptlons.  The  rtin- 
Me<iueiice  will  be  a  new  element  of  aliinntion 
and  discord  between  the  different  clast>e<<  of 
society,  and  the  introduction  of  a  fresh  caus<v 
of  disturbance  in  our  distracted  political  an<i 
.social  system.  In  the  end,  the  doctrine  of  tk:» 
(h-eision  may  lead  to  a  violent  overturn  of  tlic 
whole  system  of  corporate  combinations. 
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Having  tbtu  examined  tlie  proportions  of  tl)e 
doctrine  contained  in  the  judgment  of  tlie  court, 
I  oppose  to  it  a  deliberate  and  earnest  dissent. 
And  first,  as  to  the  claim  made  for  the  court 
to  be  the  final  arbiter  of  these  questions  of  po- 
litical power,  I  can  imagine  no  pretension  more 
nicely  to  be  fatal  to  the  constitution  of  the 
(.-ourt  itself.    If  this  court  is  to  have  an  office 
i,o  transcendent  aa  to  decide  finally  the  powers 
of  the  people  over  persons  and  things  within 
the  State,  a  much  closer  connection  and  a  much 
more  direct  responsibility  of  its  members  to 
the  people  is  a  necessary  condition  for  the  safe- 
ty of  the  popular  rights.    Justice  Woodbury,  in 
I.uthcr  v.  Dorden,  7  How.  52,  has  exposed  this 
danger  with   great   discrimination   and    force, 
lie  said:     "Another  evil,  alarming  and  little 
foreseen,  involved  in  regarding  these  aa  ques- 
tions for  the  final  arbitrament  of  judges,  would 
be,     that    in    such    an    event     all     political 
privileges    and    rights    would,    in    a    dispute 
314*]  'among  the  people,  depend  on  our  de- 
cision finally.    We  would  possess  the  power  to 
decide  against  them,  as  well  as  for  them;  and, 
under  a  prejudiced  or  arbitrary  judiciary,  the 
public  liberties  or  popular  privileges  might  thus 
be  much  perverted,  if  not  entirely  prostrated. 
And  if  the  people,  in  the  distribution  of  powers 
under  the  Constitution,  should  ever  think^  of 
making   judges    supreme   arbiters    in    political 
controversies,  when  not  selected  by  nor  amena- 
ble to  them,  nor  at  liberty  to  follow  the  vari- 
ous considerations  that  belong  to  political  ques- 
tions in  their  judgments,  they   will  dethrone 
ihemselvcs,   and  lose  one  of  their  invaluable 
Wrthrights — building  up  in  this  way  slowly, 
but  surely,  a  new  sovereign  power  in  this  Re- 
public in  most  respects  irresponsible,  unchange- 
able for  life,  and  one,  in  theory  at  least,  more 
dangerous  than  the  worst  elective  monarchy  in 
I        (he  worst  of  times." 

The  inquiry  recurs,  have  the  people  of  Ohio 

deposited  with  this  tribunal  the  authority  to 

overrule  their  own  judgment  upon  the  extent 

of    their  own  powers  over  institutions  created 

by     their    own    government    and    commorant 

writhin  the  State.     The  fundamental  principle 

of    American  constitutions,  it  seems  to  me,  is, 

tUnt  to  the  people  of  the  several  States  belongs 

the  resolution  of  all  questions,  whether  of  regu- 

Ia.Hon,  compact,  or  punitive  justice,  arising  out 

of   the  action  of  their  municipal   government 

^ipon   their   citizens,   or   depending   upon   their 

•^institutions  and  laws,  and  are  judger  of  the 

'v-xtlidity  of  all  acts  done  by  their  municipal  au- 

t  horitics   in    the    exercise   of    their    sovereign 

rights,  in  either  case  without  responsibilii.   or 

control   from  any  department   of  the  fed  -al 

f;«Teniment.    This  I  understand  to  be  the  .  i- 

port  of  municipal   sovereignty   of   the  people 

■within  the  State. 

In  1802,  the  inhabitants  of  Ohio  were  released 
from  their  pupilage  to  the  federal  authority, 
(placed  in  full  possession  of  their  rights  to  self- 
government,  and  were  invited  to  adapt  their 
institutions  to  the  federal  system,  of  which  the 
\  -State,  when  formed,  was  authorized  to  become 
'        «  member. 

The  people  of  Ohio,  by  their  state  constitn- 
''  'ion,  reaervefl  to  themselves  "complete  power" 
to  "alter,  reform  ond  abolish  their  govem- 
"ifnt;"  "to  petition, for  redress  of  grievances;" 
*tid  to  "recur,  as  often  as  might  be  necessary, 
<S  li.  ed. 


to  the  first  principles  of  government."  It  was 
by  a  constitution  adopted  according  to  estab- 
lished forms,  and  expressive  of  the  sovereign 
will  of  the  body  politic,  that  the  rule  of  taxa- 
tion complained  of  in  this  suit  was  prescribed. 

The  inquiry  arises,  to  what  did  the  authority 
of  the  people  extend.  It  was  their  right  to 
ameliorate  every  vicious  institution,  and  to  do 
whatever  an  enlightened  statesmanship  might 
'prescribe  for  the  advancement  of  their  [*37S 
own  happiness;  and  for  this  end,  persons  and 
tilings  in  the  State  were  submitted  to  their 
authority.  A  material  distinction  has  always 
been  acknowledged  to  exist  as  to  the  dc;;rccs  of 
the  authority  that  a  people  could  legitimately 
exert  over  persons  and  corporations.  Individu- 
als are  not  the  creatures  of  the  State,  but  con- 
stitute it.  They  come  into  society  with  right* 
which  cannot  be  invaded  without  injustice. 
But  corporations  derive  their  existence  from 
the  society,  are  the  offspring  of  transitory  con- 
ditions of  the  State;  and,  with  faculties  for 
good  in  such  conditions,  combine  durable  dis- 
positions for  evil.  They  display  a  love  of  power, 
a  preference  for  corporate  interests  to  moral  or 
political  principles  or  public  duties,  and  aa  an- 
tagonism to  individual  freedom,  which  have 
marked  them  as  objects  of  jealousy  in  every 
epoch  of  their  history.  Therefore,  the  power 
has  been  exercised,  in  all  civilized  States,  to 
limit  their  privileges,  or  to  suppress  their  ex- 
istence, under  the  exigences  either  of  publio 
policy  or  political  necessity. 

Sir  James  Mcintosh  says:  "Property  is,  in- 
deed, in  some  sense,  created  by  acts  of  the  pub- 
lic will,  but  it  is  by  one  of  those  fundamental 
acts  which  constitute  society.  Theory  proves 
it  to  be  essential  to  the  social  state.  Experi- 
ence proves  that  it  has,  in  some  degree,  existed 
in  every  age  and  nation  in  the  world.  But  those 
publio  acts,  which  form  and  endow  corpora- 
tions, are  subsequent  and  subordinate.  They 
are  only  ordinary  exi>cdients  of  legislation. 
The  property  of  individuals  is  established  on  • 
general  principle,  which  seems  coeval  with  civil 
society  itself.  But  bodies  are  Instruments  fab- 
ricated by  the  Liegislature  for  a  specific  pur- 
pose, which  ought  to  be  preserved  while  they 
are  beneficial,  amended  when  they  are  im- 
paired, and  rejected  when  they  become  useless 
or  injurious."    Vind.  Gal.  48,  note. 

Who,  in  the  United  States,  is  to  determine 
when  the  public  interests  demand  the  sup- 
pression of  bodies  whose  existence  or  modes  of 
action  ore  contrary  to  the  well-being  of  the 
State t 

If  the  powers  of  the  people  of  a  state  are  in- 
adequate to  this  object,  then  their  grave  and 
solemn  declarations  of  their  rights  and  their 
authority  over  their  governments,  and  of  the 
ends  for  which  their  governments  and  the  in- 
stitutione  of  their  governments  were  framed, 
and  the  responsibility  of  rulers  and  magistrates 
to  themselves,  are  nothing  but  "great  swelling 
words  of  vanity." 

But  not  only  is  the  jurisdiction  of  Ohio  "com- 
plete" over  the  public  institutions  of  her  gov- 
ernment, but  the  subject  matter  upon  which 
their  will  was  expressed  in  their  constitution 
was  independently  of  their  control  over  the  cor- 
porations, one  over  which  their  jurisdiction  was 
plenary.  They  declared  in  what  'man-  ['.IT* 
ner  property  held  within  the  State  by  these 
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irtificial  bodies  should  contribute  to  the  public 
support,  in  the  form  of  repulnr  and  apportioned 
taxation.  When  the  Constitution  of  the  United 
States  was  before  the  people  of  the  States  for 
their  ratification,  they  were  told,  that,  with  the 
exception  of  duties  on  exports  and  imports,  the 
States  retained  "an  independent  and  uncon- 
trollable authority"  "to  raise  their  own  reve- 
nue in  the  most  absolute  and  unqualified 
sense;"  and  that  any  attempt,  on  the  part  of 
the  federal  government,  to  abridge  them  in  the 
exercise  of  it,  would  be  "a  violent  assumption 
of  power  unwarranted  by  any  clause  of  the 
Constitution."  Fed.  163,  by  Hamilton.  And 
the  opinions  of  this  court  are  filled  with  dis- 
claimers on  the  same  subject.    4  Wheat.  429. 

The  true  principle,  therefore,  would  seem  to 
be,  that  if  there  was  any  conflict  in  the  tax 
laws  of  the  State  and  a  supposed  contract  of 
its  legislative  or  executive  agents  with  one  of 
its  citizens,  it  would  be  for  the  State  to  har- 
monize the  two  upon  principles  of  general  equi- 
ty; but  in  no  condition  of  facts  for  the  Judici- 
ary Department  to  interfere  with  state  affairs 
by  writs  of  replevin  or  injunction.  The  ac- 
knowledgment of  such  a  power  would  be  to 
establish  the  alarming  doctrine  that  the  em- 
pire of  Ohio,  and  the  remaining  Slates  of  the 
Union,  over  their  revenues,  is  not  to  be  found 
in  their  people,  but  in  the  numerical  majority 
of  the  judges  of  this  court. 

In  tlic  opinion  I  gave  in  the  case  of  The 
Piqua  Bank,  I  exhibited  evidence  that  the  care 
of  the  public  domain,  whetlier  consisting  of 
crown  lands  or  of  taxes  on  property,  belonged 
to  the  sovereign  power  of  the  State,  and  that 
improvident  alienations  by  the  Crown  were, 
from  time  to  time,  set  aside  by  the  Parliament 
of  Great  Britain  under  the  dictates  of  a  public 
policy.  Twelve  Acts  of  Parliament  are  cited 
by  Sir  William  Davenant  of  this  character,  and 
having  this  object.  Davenant,  Grants  and  Res. 
244. 

A  similar  condition  existed  in  France.  The 
kinjrs  were  bound,  by  their  coronation  oath  "to 
maintain  and  preserve  the  public  domain  with 
all  their  power,"  and  it  was  an  inviolable  max- 
im, that  it  could  not  be  alienated  except  in 
specified  cases  determined  in  the  fundamental 
laws  of  the  monarchy.  This  legal  result  was 
declared  by  the  National  Assembly  in  1790,  to 
the  efl'cct  that  the  public  domain,  with  all  its 
accretions,  belonged  to  the  nation;  that  this 
property  is  the  most  perfect  that  can  be  imag- 
ined, since  there  exists  no  superior  power  that 
can  restrain  or  modify  it;  that  the  power  to 
alienate — tlie  essential  attribute  of  property — 
exists  in  the  nation;  that  every  appropriation 
of  the  public  domain  is  essentially  revocable,  if 
made  without  the  consent  of  the  nation; 
that  it  preserves  over  the  property  alienated 
877*]  'the  same  right  and  authority  as  if  it 
had  remained  under  its  control;  and  that  this 
principle  was  one  which  no  lapse  of  time  nor 
legal  formality  could  evade.  All  grants,  there- 
fore, of  the  public  rights,  and  especially  those 
partaking  of  the  nature  of  taxes,  or  subsidies, 
such  as  fines,  confiscations,  and  stamps,  were 
revoked,  because  the  subject  was  not  alienable. 

8  Merlin  Rep.  tit.  Dom.  Pub.;  1  Proud.  Dom. 
Pub.  62. 

If  the  power  to  review  the  illegal  or  improv- 
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ident  acts  of  a  monarch,  by  which  "the  domain 
nnd  patrimony  of  the  Crown  (one  of  the  princi- 
pal sinews  of  the  State,  as  they  are  termed  in 
the  ordinances)  was  dilapidated  or  impover- 
ished in  the  nearly  absolute  monarchies  of  Ku- 
rope,  was  reserved  to  the  nation,  it  would  seem 
to  follow  that  in  the  American  States,  where 
so  little  has  been  conceded  to  the  government, 
and  whose  "complete  power"  to  amend  or  ab- 
rogate is  so  distinctly  reserved  tliot  no  infer- 
ence nor  implication  can  nriso,  that  the  !>ainc 
has  been  relinquished  or  abdicated.  My  conclu- 
sion is,  that  the  constitution  of  Ohio,  wli<'tlier 
it  is  to  be  regarded  as  the  expression  ot"  the 
sovereign  will  of  the  people,  that  the  extraor- 
dinary exemptions  granted  to  these  corporn- 
tions,  by  which  they  contribute  nne(|uiiliy  totlie 
public  support,  is  contrary  to  the  gcniu  of  their 
mslitutions;  or  whether  they  are  inconsistent 
with  a  just  apportionment  of  the  public  bur- 
dens; or  whether,  as  a  declaration  of  the  exi- 
gency of  the  State,  requiring  an  additional  con- 
tribution from  tlicni  to  its  revenue;  or  a  juiltr- 
ment  of  condemnation  of  the  former  '.'o-.  ,•<■<, 
ment  for  an  abuse  of  the  powers  it  enjoyed; 
that  it  is  above  and  beyond  the  supervisiun  or 
control  of  the  Judiciary  Depurtniciii  oi  lliis 
government. 

Kor  does  the  opinion,  that  this  department 
can  exert  such  an  empire  over  the  people  of 
Ohio,  derive  support,  in  my  opinion,  from  the 
clanse  in  the  Constitution  on  the  subject  of  the 
obligation  of  contracts,  nor  the  decisions  of  this 
court  upon  that  clause  of  the  Constitution. 

That  the  people  of  the  States  should  have  re- 
leased their  powers  over  the  artifieinl  bmlii-s 
which  originate  under  the  legislation  of  their 
representatives,  or  over  the  improvident  charges 
or  concessions  imposed  by  them  upon  its  reve- 
nues, or  over  the  acts  of  their  own  funclion;>r- 
ies,  it  is  not  to  be  assumed.  Such  a  siirrendrr 
was  not  essential  to  any  policy  of  the  Union, 
nor  rcqtiircd  by  any  confederate  obligation. 
Such  an  abandonment  could  have  served  no 
other  interest  than  that  of  the  corporal  ions,  or 
individuals  who  might  profit  by  the  le;.;i*l,iti\f 
acts  themselves.  Combinations  of  classts  in 
society,  united  by  the  bond  of  a  corporate 
spirit,  for  the  accumulation  of  power,  inlhi- 
ence  or  wealth,  by  the  control  of  intercourse  or 
trode,  or  the  spiritual  or  moral  concerns  of  so- 
ciety, unquestionably  desire  limitations  upon 
the  sovereignty  'of  the  people,  and  the  [*378 
existence  of  an  authority  upon  which  they  c:in 
repose  in  security  and  confidence.  But  the 
framcrs  of  the  Constitution  were  imbued  with 
no  desire  to  call  into  existence  such  combina- 
tions, nor  dread  of  the  sovereignty  of  the  peo- 
ple. They  denied  to  Congress  the  |)owcr  to 
create  (3  Mad.  Deb.  1576),  and  the  most  salu- 
tary jealousy  was  expressed  in  reference  to 
tliem.  The  people  of  the  States,  during  the  ex- 
istence of  the  confederation,  suffered  from  the 
violation  of  private  property  by  their  govern- 
ments. In  reconstituting  their  political  sys- 
tem, they  abstained  from  delej^ting  to  the 
United  States  the  powers  to  emit  bills  of  cred- 
it; to  make  anything  but  gold  and  silver  a  ten- 
der in  the  payment  of  debts;  to  puss  any  bill 
of  attainder  or  ex  post  facto  law,  or  law  to  im- 
pair the  obligation  of  contracts,  except  so  far 
as  necessary  to  a  uniform  law  of  bankruptcy; 
while  they  protected  property  from  unreasona- 
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Me  wkrehes  and  aeizures,  and  the  title  from 
detriment,  except  in  the  due  course  of  legal 
proceeding. 

The  state  governments  were  prohibited  from 
any  corresponding  legislation,  either  in  the  fed- 
eral or  state  constitutions. 

The  power  to  interfere  with  private  contracts 
is  one  of  the  most  delicate  and  diflicult,  in  its 
exercise,  of  any  belonging  to  the  social  sys- 
tem, and  one  which  there  is  constant  tempta- 
tion to  abuse.  That  its  exercise  is  sometimes 
necessary  is  proved  by  the  history  of  every  civ- 
ilized state.  Its  judicious  exercise  constitutes 
the  title  of  Solon  and  Sulla  to  fame,  and  has 
been  vindicated  by  the  most  enlightened  sf.atcs- 
men.  But  the  people  reserved  to  themselves 
to  determine  the  exigences  which  should  call  it 
into  existence.  The  prohibition  is  a  limitation 
upon  the  ordinary  government,  and  not  upon 
the  popular  sovereignty.  In  Fletcher  v.  Peck,  6 
Cranch,  87,  the  Chief  Justice  doubted  whether 
the  repeal  of  a  grant,  issued  under  a  legislative 
set  by  the  Executive  of  a  state,  was  within 
the  competence  of  the  legislative  authority;  and 
notices  the  distinction  between  Acts  of  legisla- 
tion and  sovereignty,  and  treats  the  clause  of 
the  Constitution  under  consideration  as  an  in- 
hibition on  legislation.  In  Dartmouth  College 
V.  Woodward,  4  Wheat.  518,  553,  Mr.  Webster 
presents  the  distinction  with  prominence  in  his 
argument.  He  says:  "It  is  not  too  much  to  as- 
sert that  the  Legislature  of  New  Hampshire 
would  not  have  been  competent  to  pass  the 
Acts  in  question,  and  make  them  binding  on  the 
plaintiffs,  without  their  assent,  even  if  there 
had  been  in  the  Constitution  of  the  United 
States,  or  of  New  Hampshire,  no  special  re- 
striction on  their  power,  because  these  Acts  are 
not  the  exercise  of  a  power  properly  legisla- 
tive. .  .  .  The  British  Parliament  could  not 
have  annulled  or  revoked  this  grant  as  an  ordi- 
nary act  of  legislation.  If  it  had  done  it  at  all, 
it  could  only  have  been  in  virtue  of  that  sov- 
ST9*]  ercign  power  "called  omnipotent,  which 
tioes  not  liolong  to  any  Legislature  of  the  United 
States.  The  Ivegislature  of  New  Hampshire  has 
the  same  power  over  the  charter  which  be- 
longed to  the  King  who  granted  it,  and  no 
nioro.  By  the  law  of  England,  the  power  to 
P'ant  corporations  is  a  part  of  the  royal  pre- 
rogative. By  the  Revolution  this  power  may 
be  considered  as  having  devolved  on  the  Legis- 
latnre  of  the  State,  and  it  has  been  accordingly 
exercised  by  the  Legislature.  But  the  King 
cannot  abolish  a  corporation,  or  new  model  it, 
or  alter  its  powers  without  its  assent."  .  .  . 
Cliief  Justice  Marshal],  in  deacribing  the  ju- 
ri>diction  of  the  court  over  such  contracts,  says 
it  belongs  to  it  "the  duty  of  protecting  from 
Ngi'lativc  violation  those  contracts  which  the 
Constitution  of  the  country  has  placed  beyond 
Ip^rislativc  control."  And  in  defining  the  ob- 
ject and  extent  of  the  |)roliibition,  he  says: 
"Before  the  formation  of  the  Constitution,  a 
course  of  legislntion  had  prevailed  in  many,  if 
not  in  all  the  ijtatcs,  which  weakened  the  confi- 
dence of  man  in  man.  and  emliarra.ssed  all 
transactions  lietwcen  individuals  by  dispensing 
with  a  faithful  performance  of  engagements. 
To  correct  this  mischief  by  restraining  tlie  pow- 
er which  produced  it,  the  state  Legislatures 
were  forbidden  to  pa.xs  any  law  impairing  the 
ohligatiun  of  contracts;  that  is,  of  contracts  re- 
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spectine  property  nnder  which  some  individual 
could  clami  a  right  to  something  beneficial  to 
himself."  These  selections  from  opinions  de- 
livered in  this  court  which  have  carried  the 
prerogative  jurisdiction  of  the  court  to  its  far- 
thest limit,  and  portions  of  which  are  not  easi- 
ly reconciled  with  a  long  series  of  cases  subse- 
quently decided  (Satterlee  v.  Matthcwson,  Z 
Pet.  380;  Charles  River  Bridge  11  Pet.  420; 
West  River  Bridge  t.  Dix,  6  How.  507;  8  How. 
530;  10  How.  611),  show  with  clearness  that 
this  court  has  not,  till  now,  impugned  the  sov- 
ereignty of  the  people  of  a  state  over  these 
artificial  bodies  called  into  existence  by  their 
own  Legislatures. 

1  have  thus  given  the  reasons  for  the  opin- 
ion that  the  constitution  of  Ohio  and  the  acts 
of  her  government,  done  by  its  special  author- 
ity and  direction,  are  valid  dispositions.  It  is 
no  part  of  my  jurisdiction  to  inquire  whether 
these  public  acts  of  the  people  and  the  State 
were  just  or  equitable.  These  questions  be- 
long entirely  to  themselves. 

It  may  be  that  the  people  may  abuse  the 
powers  with  which  they  are  invested,  and  even 
in  correcting  the  abuses  of  their  government, 
may  not  in  every  case  act  with  wisdom  and  cir- 
cumspection. 

But,  for  my  part,  when  I  consider  the  justice, 
moderation,  the  restraints  upon  arbitrary  pow- 
er, the  stability  of  social  order,  the  security  of 
personal  rights,  and  general  harmony  which 
existed  in  the  country  before  the  sovereignty 
of  governments  was  asserted,  *and  [*380 
when  the  sovereignty  of  the  people  was  a  liv- 
ing and  operative  principle,  and  govern- 
ments were  administered  subject  to  the  limita- 
tions and  with  reference  to  the  specific  ends 
for  which  they  were  organized,  and  their  mem- 
bers recognized  their  responsibility  and  de- 
pendence, I  feel  no  anxiety  nor  apprehension  in 
leaving  to  the  people  of  Ohio  a  "complete  pow- 
er" over  their  government,  and  all  the  institu- 
tions and  establishments  it  has  called  into  ex- 
istence. My  conclusion  is,  that  the  decree  of 
the  Circuit  Court  of  Ohio  is  erroneous,  and  that 
the  judgment  of  this  court  should  be  to  reverse 
that  decree  and  dismiss  the  bill  of  the  plaintiff. 

Mr.  Justice  Daniel: 

I  concur  in  the  preceding  opinion  of  my 
brother  Campbell. 

Mr.  Justice  Catron: 

I  also  dissent,  and  concur  with  the  conclu- 
sions of  the  opinions  just  read. 


Ex  parte  In  the  Matter  of  WILLIAM  WELLS. 

(See  S.  C.  18  How.  307-331.) 

President  can  grant  conditional  pardon — can 
commute  sentence  of  death  to  imprisonment 
for  life — such  pardon  not  absolute,  on  ground 
that  condition  is  void. 

Tlic  PrcKldent  ran  Brnnt  a  rondltlonsl  pardon 
nnder  sen  Ion  two  of  Korond  nrtleic  of  the  Coustl- 
tution  KlvinR  blm  power  to  gmnt  pardons. 


NoTR. — Coodltlonnl  pardons. 

It  seems  acreed  tliar  the  King  may  extend  bis 
merey  on  what  terms  be  pleiiseit,  and  may  annex 
any  condition  which  he  thinks  lit,  whether  pr"""!!- 
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SuPBXlfE  COUBT  OF  THE  UlflTED   STATES. 


Dec.  Tebh. 


Saeb  pardon  Is  not  abiolnte  on  tbe  ground  tbat 
the  condition  In  It  Is  void. 

Local  meaning  of  the  word  "pardon,"  and  kinds 
and  Incldetits  and  extent  and  enects  of,  stated. 

The  condition,  when  accepted  by  the  convict.  Is 
the  substitution  by  himself  of  a  lesser  punishment 
than  tbe  law  imposed,  of  which  be  cannot  com- 
plain. 

So  held,  where  tbe  President  granted  a  pardon  to 
one  sentenced  to  be  bung  for  murder,  npon  condi- 
tion that  he  be  imprisoned  during  life ;  commuting 
tbe  sentence  of  death  to  imprisonment  for  life. 

Argued  Dec.  21,  1866.  Decided  Apr.  9,  1856. 


0 


N  PETITION  for  a  writ  of  habeas  corpus. 


Motion  for  writ  of  habeas  corpus,  under  the 
circumatances  and  fact  set  forth  in  the  petition. 

To  the  Honorable,  the  Justices  of  the  Su- 
preme Court  of  the  United  States. 

"The  petition  of  William  Wells  respectfully 
represents:  That  he  was  convicted  of  murder 
at  the  December  Term,  1851,  of  the  Criminal 
Court  of  the  County  of  Washington,  District  of 
Columbia,  and  was  sentenced  by  said  court  tn 
be  hanged  on  the  23d  of  April,  1852,  on  which 
said  23d  of  April,  the  President  of  the  United 
States  granted  him  a  pardon. 

For  substance  of  pardon,  see  opinion  of  the 
eourt,  "by  virtue  of  which  said  pardon,  the 
petitioner  was  removed  from  the  place  of  exe- 
cution by  the  Marshal  of  the  District  of  Colum- 
bia, and  was  conveyed  and  received  into  the 
penitentiary  of  the  District  of  Columbia  where 
he  still  remains  imprisoned;  that  petitioner  had 
never  prayed  for  nor  desired  a  pardon  with 
such  conditions  annexed,  but  that  after  he  had 
been  conveyed  and  imprisoned  in  the  said  pen- 
itentiary, and  shut  up  for  more  than  an  hour  in 
one  of  its  cells;  and  while  under  restraint  of 
duress  of  imprisonment,  and  duress  per  minas, 
the  said  pardon  was  presented  to  him  by  the 
warden  of  the  penitentiary  and  the  jailer  of  the 
said  jail;  and  while  under  said  duress,  he  did 
subscribe  in  their  presence  to  the  following  ac- 
ceptance of  the  said  pardon  and  the  conditions 
annexed."     (See  opinion  of  the  court.) 

The  remainder  of  the  petition  recites  the  pro- 
ceedingy  in  the  court  below.    A  further  state- 


ment of  the  case  appears  in  the  opinion  of  the 
court. 

Mr.  C.  Lee  Jonea,  for  the  petitioner: 

It  is  an  uncompromising  principle  of  law,  that 
the  personal  liberty  of  the  individual  cannot  In 
any  case  be  abridged  without  the  explicit  pet'- 
mission  of  the  law, 

1  Bl.  Com.  135;  3  Bl.  Com.  133. 

The  petitioner  is  now  imprisoned,  not  by 
virtue  of  an  judicial  sentence  inflicting  thiji 
species  of  punishment  for  an  ascertained  of- 
fense, but  by  authority  of  the  President,  who, 
after  exercising  the  pardoning  power,  has  as- 
sumed powers  not  delegated,  by  legislatin<'  a 
new  puni/ihment  into  existence,  and  then  sen- 
tencing the  petitioner  to  undergo  tliat  punish- 
ment. The  pardon  is  valid,  but  the  condition 
being  illegal,  is  void  and  of  no  effect.  2  Bl. 
Com.  167. 

Under  the  Constitution  (art.  2,  sec.  21),  the 
President  has  power  to  grant  reprieves  and  par- 
dons in  certain  cases.  The  Constitution  dclinea 
and  limits  his  powers,  and  we  are  not  to  be 
guided  by  what  may  or  may  not  be  done  by 
the  English  Executive. 

Mr.  C.  Cashing,  Atty.-Oen.,  contra: 

The  language  used  in  the  Constitution  con- 
ferring the  power  to  grant  reprieves  and  par- 
dons, must  be  construed  with  reference  to  ita 
meaning  at  the  time  of  its  adoption. 

When  the  word  "pardon"  w.is  used,  it  con- 
veyed to  the  mind  the  authority  as  exercised 
by  the  English  Crown  or  its  representatives  in 
the  Colonies,  and  we  should  give  the  word  the 
same  meaning  as  prevailed  here  and  in  Kng- 
land  at  tne  time  when  it  found  a  place  in  th» 
O>n8titution. 

See  Oathcart  v.  Robinson,  5  Pet.  204,  280; 
Flavell's  case,  8  Watts  &  Serg.  197. 

Conditional  pardons  at  common  law,  aro  cc.- 
cval  with  the  law  itself. 

Guilliam's  case,  cited  from  the  rolls  of  8 
Hen.  VI.  by  Coke;  Co.  Litt.  274,  B;  Clerk  of 
Hangley's  case,  Y.  B.  3,  N.  6;  Fol.  7,  No.  5  s 
Cole's  case,  Sir.  F.  Moore,  460. 

Pardons  may  be  "either  absolute  or  on  con- 
dition, exception  or  qualification."     

Vin.  Abr.  Prerog.  P.  A.  3  Vol.  XVH.  p.   18. 


-ent  or  subsequent,  on  tbe  performance  whereof 
the  validity  of  the  pardon  will  depend.  Co.  Lit. 
274.  b;  2   Hawk.  P.   C.   ch.   87,  sec.  46. 

If  the  condition  Is  not  performed  the  prisoner 
remains  In  tbe  same  state  In  which  be  was  at  the 
time  that  pardon  wns  granted.  If  sentence  bod 
Xxen  passed!  and  he  is  nt  large,  he  mny  be  remand- 
ed under  his  former  sentence.  Patrick  Madan's 
case,  Leach,  220 ;  People  v.  James,  2  Calnes,  07  ; 
People  V.  Potter,  1  Park.  Or.  47;  State  t.  Smith, 
1  Bailey  283;  State  v.  Addlngton,  2  Bailey,  516; 
or  tbe  court  mny  proceed  to  pass  sentence.  State 
T.  Fuller,  1  McCford,  178. 

Under  the  Conctlhitlon,  the  President  may  grant 
a  conditional  pardon  or  commutation  of  sentence. 
V.  8.  V.  Wilson,  7  Pet.  160. 

The  President  may  grant  a  conditional  pardon 
provided  the  condition  be  compatible  with  the 
Kenius  of  our  Constitution.  1  Op.  Atty-Qen.  341, 
432. 

Where  a  condition  Is  annexed  to  a  pardon  grant- 
ed, the  fact  that  tbe  person  pardoned  Is  In  prison, 
and  must  accept  the  condition  before  receiving  the 
^e^eflt  of  ti>p  pnrdnn.  does  not  constitute  aiich 
duress  as  will  make  his  acceptance  of  the  condition 
of  no  cltect.     Oreathouse's  case,  2  Abb.  U.  S.  3S2. 

One  who  claims  the  benefit  of  a  pardon  granted 
npon  conditions,  must  make  clear  amrmatlve  proof 
tiiat  the  conditions  have  been  completely  per- 
formed. The  requirement  of  an  onth  to  be  taken 
after  issue  of  pnrdon  Is  not  complied  with  by  show- 
Ine  that  an  oath  of  the  same  character  was  taken 
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before  Its  Issne.    Haym  v.  U.  S.  7  Ct  of  CI.  443 ; 

Scott  v.  D.  S.  8  Ct.  of  CI.  457. 

Immaterial  variations  in  the  oath  do  not  alTect 
the  pardon.     Hamilton  v.  V.  S.  7  Ct.  of  CI.  444. 

A  pardon  "to  begin  and  take  effert"  from  the 
day  an  oath  is  taken,  does  not  take  effect  till  tlM 
oath  is  taken.     Waring  v.  U.  S.  7  Ct.  of  CI.  oDl. 

A  pardon  on  condition  tbat  the  i)er8on  pardoned 
should  not  claim  any  of  bis  property  or  the  pro- 
ceeds thereof  tbat  bad  been  sold  by  the  order,  ludx- 
ment  or  decree  of  a  court  under  the  conilscatlon 
lawR  of  the  U.  S.  is  a  bar  to  his  claim.  U.  S.  T. 
Six   r.ols  of  (.'round,  1  Wood.s.  2.14. 

Where  the  power  Is  conferred  upon  tbe  Executive 
by  the  Constitution  to  grant  pardons.  It  Includes 
the  granting  conditional  pardons.  People  v.  Pot- 
ter. 1  Park.  Cr.  R.  47  :  Hunt,  ex  parte.  6  Rng.  284. 

BnniBhmcnt  from  U.  S.  Is  a  lawful  conaltlon. 
People  V.  Potter,  1  P.irk.  Cr.  K.  47 ;  or  tbat  he  shall 
leave  the  stale.     State  v.  Sa.ilh.  1  Bailey.  2S3. 

In  Virginia,  a  condition  annexed  to  a  pardon  iraa 
held  void  and  the  pardon  absolute.  Commonwealth 
V.    Kowler,   4   Call.    35. 

In  New  York  it  was  held  tbat  a  clause  that 
nothing  contained  therein  is  Intended  to  relieve  the 
prisoner  from  the  legal  disabilities  arising  npon  hie 
conviction  and  sentence,  bat  solely  from  imprison- 
ment,  was  Incongruous  and  repugnant,  and  ^ill  iw 
considered  as  surplusage.  People  v.  Pease,  3 
Johns.  Cas.  S33.  _ 

See,  also,  note  to  14  L.R.A.  286.     Power  to   Im- 


pose conditiona  extending  boo 
—see  note,  6  L.R.A.N.a.  IM*. 
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<3o.  i,  Inrt.  233;  see,  also,  Patrick  Madan't 
ease,  1  Leach,  Crown  Law,  823;  4  Bl.  Com.  401; 
1  Obit.  Cr.  Law,  70,  73;  Bae.  Abr.  Pardon,  E. 

This  has  been  the  construction  put,  all  but 
oniTersally,  upon  similar  lanjruage  in  the  eon- 
stitutions  of  the  several  States. 

People  r.  James,  2  Cai.  57;  Flavell's  ease,  8 
Watts  ft  Serff.  196;  The  SUte  t.  Smith,  1 
Bailev,  283;  The  State  y.  Addinf^on,  2  Bailey, 
«lfl;  The  People  v.  Potter,  1  Park.  Cr.  47. 

This  court  has  held  that  the  President  may 
annex  conditions  to  a  pardon. 

U.  S.  T.  Wilson,  7  Pet.  150. 

By  the  local  law  applicable  to  the  District 
of  Columbia,  special  pardons  are  conditionally 
authorized. 

I  Maryland  Laws,  1799;  2  Stat,  at  L.  103, 
sec.  1. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

The  petitioner  was  convicted  of  murder  in 
the  District  of  Columbia,  and  sentenced  to  be 
hung  on  the  23d  of  April,  1852.  I>re8idcnt  Fill- 
more granted  him  a  conditional  pardon.  The 
material  piirt  of  it  is  as  follows:  "For  divers 
good  and  sudlciont  reasons  I  have  granted,  and 
do  hereby  grant  unto  him,  the  sa'd  William 
Wells,  n  pardon  of  the  olTense  of  which  he  was 
convicted,  upon  condition  that  he  be  imprisoned 
during  his  natural  life;  that  is,  the  sentence  of 
death  is  hereby  commuted  to  imprisonment  for 
life  in  the  penitentiary  of  Wnsliiiigton."  On 
the  same  day  the  pardon  was  accepted  in  those 
words:  "I  hereby  accept  the  above  and  within 
pardon,  wilh  condition  annexed." 

An  application  was  made  by  the  petitioner 
»0»*)  to  the  Circuit  Court  'of  the  District  of 
Columbia  for  a  writ  of  habeas  corpus.  It  was 
rejected  and  is  now  before  this  court  by  way  of 
appeal. 

The  2d  article  of  the  Constitution  of  the 
United  Stotes,  section  2,  contains  this  pro- 
vision: "Tlio  President  sliall  have  power  to 
grant  reprieves  and  pardons  for  offenses  against 
the  United  Slates,  except  in  cases  of  impeach- 
ment." 

Under  this  power,  the  President  has  granted 
reprieves  and  pardons  since  the  commencement 
of  the  present  government.  Sundry  provisions 
have  been  enacted,  regulating  its  exercise  for 
the  Army  and  Xavy,  in  virtue  of  the  constitu- 
tional power  of  Congress  to  make  rules  and 
fcgulations  for  the  government  of  the  Army 
and  Navy.  No  statute  has  ever  been  passed 
rq;ulating  it  in  cases  of  conviction  by  the  civil 
authorities.  In  such  cases  the  President  has 
acted  exclusively  under  the  power  as  it  is  ex- 
pressed in  the  Constitution. 

This  case  raises  the  question,  whether  the 
President  can  constitutionally  grant  a  condi- 
tional pardon  to  a  convicted  murderer,  sen- 
tenced to  be  hung,  offering  to  change  that  pun- 
ishment to  imprisonment  for  life;  and  if  he 
doea,  and  it  be  accepted  by  the  convict,  whether 
it  is  not  binding  upon  him  to  justify  a  court  to 
refuse  him  a  wriit  of  hftbcas  corpus,  applied  for 
upon  the  ground  that  the  pardon  is  absolute, 
and  the  condition  of  it  void. 

The  counsel  for  the  prisoner  contends  that 
the  pardon  is  valid,  to  remit  entirely  the 
sentenc<>  of  the  court  for  his  execution,  and 
that  the  condition  annexed  to  the  pardon,  and 
l»Ii.  ed. 


accepted  by  the  prisoner,  is  illegal.  It  is  also 
said  that  a  President  granting  such  a  pardon, 
assumes  a  power  not  conferred  by  the  Consti- 
tution— that  he  legislates  a  new  punishment 
into  existence,  and  sentences  the  convict  to 
suffer  it;  in  this  way  violating  the  legislative 
and  judicial  powers  of  the  government,  it  be- 
ing the  province  of  tlie  llrst  to  enact  laws  for 
the  punishment  of  olTcnaes  against  the  United 
States;  and  that  of  the  judiciary,  to  sentence 
convicts  for  violations  of  those  laws,  according 
to  them.  It  is  said  to  be  the  exercise  of  preroga- 
tive, such  as  the  King  of  England  has  in  such 
cases;  and  that,  under  our  system,  there  can  be 
no  other  foundation,  empowering  a  President 
of  the  United  States  to  show  the  same  clemency. 

We  think  this  is  a  mistake,  arising  from  tlia 
want  of  due  consideration  of  the  legal  meaning 
of  the  word  "pardon."  It  is  supjiuscd  tlint  it 
was  meant  to  lie  used  exclusively  witli  refer- 
ence to  an  absolute  pardon,  exempting  a  crimi- 
nal from  the  punishment  which  the  law  intlicts 
for  a  crime  he  has  committed. 

But  such  is  not  the  sense  or  meaning  of  the 
word,  either  in  common  parlance  or  in  law. 
In  the  first  it  is  forgiveness,  release,  remission. 
Korgivonrss  for  an  offense,  whether  it  be  one 
for  which  the  person  committing  it  is  liable  in 
law  or  otlierwise.  'Release  from  pe-  [*310 
cuninry  obligation,  as  wliere  it  is  suid,  I  par- 
don you  your  debt.  Or  it  is  the  remission  of 
a  penalty,  to  which  one  may  have  subjected 
himself  by  the  non -performance  of  an  under- 
taking or  contract,  or  when  a  statutory  penal- 
ty in  money  has  been  incurred,  and  it  is  re- 
mitted by  a  public  functionary  having  power 
to  remit  it. 

In  the  low  it  has  different  meanings,  which 
were  as  well  understood  when  the  Constitution 
was  made  as  any  other  legal  word  in  the  Con* 
stitution  now  is. 

Such  a  thing  as  a  pardon  without  a  desig- 
nation of  its  kind  is  not  known  in  the  law. 
Time  out  of  mind,  in  the  earliest  books  of  the 
English  law,  e%-ery  pardon  has  its  particular 
denomination.  They  are  general,  special  or 
particular,  conditional  or  absolute,  statutory, 
not  necessary  in  some  cases,  and  in  some  grant- 
able  of  course.  Sometimes,  though,  an  ex[irpHs 
pardon  for  one  is  a  pardon  for  anotlicr,  such  as 
in  approver  and  appellee,  principal  and  tLCOca- 
sary  in  certain  cases,  or  where  many  are  indict- 
ed for  felony  in  the  same  indictment,  because 
the  felony  is  several  in  all  of  them,  and  not 
joint,  and  the  pardon  for  one  of  them  is  a  par- 
don for  all,  though  they  may  not  be  mentioned 
in  it;  or  it  discliiirges  siirrties  for  a  fine,  pay- 
able at  a  certain  dny,  and  the  King  pardons  the 
principal;  or  sureties  for  the  ponne,  if  the  prin- 
cipal is  pardoned  after  forfeiture.  We  might 
mention  other  legal  incidents  of  a  pardon,  but 
those  mentioned  are  enough  to  illustrate  the 
subject  of  pardon,  and  the  extent  or  meaning 
of  the  President's  power  to  grant  reprieves  and 
pardons.  It  meant  that  the  power  was  to  be 
used  according  to  law;  that  is,  as  it  had  been 
used  in  England,  and  these  States  when  Ihey 
were  colonies,  not  because  it  was  a  prerogntive 
power,  but  as  incidents  of  the  power  to  pardon, 
particularly  when  the  eircumstances  of  any 
case  disclosed  such  uncertainties  as  made  it 
doubtful  if  there  should  have  been  a  conviction 
of  tha  criminal,  or  when  they  are  aueh  as  to 
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show  that  there  might  be  a  mitigation  Af  the 
punishment  witliout  lessening  the  obligation  of 
vindicatory  justice.  Without  such  a  power  of 
clemency,  to  be  exercised  by  some  department 
or  functionary  of  a  government,  it  would  be 
most  imperfect  and  deficient  in  its  political 
morality,  and  in  that  attribute  of  Deity  whose 
judgments  are  always  tempered  with  mercy. 
And  it  was  with  the  fullest  knowledge  of  the 
'  law  upon  the  subject  of  pardons,  and  the  phi- 
losophy of  government  in  its  bearing  upon  the 
(institution,  when  this  court  instructed  Cliief 
Justice  Marshall  to  say,  in  The  United  States  v. 
Wilson,  7  Pet.  162:  "As  the  power  has  been 
exercised  from  time  immemorial  by  the  Exec- 
utive of  that  nation  wliose  language  is  our  lan- 
guage, and  to  whose  judicial  institutions  ours 
bear  a  close  resemblance,  we  adopt  their  prin- 
811*]  ciples  respecting  the  operation  *and  ef- 
fect of  a  pardon,  and  look  into  their  books  for 
the  rules  prescribing  the  manner  in  which  it  is 
to  be  used  by  the  person  who  would  avail  him- 
self of  it."  We  still  think  so,  and  that  the  lan- 
guage used  in  the  Constitution,  conferring  the 
power  to  grant  reprieves  and  pardons,  must  be 
construed  with  reference  to  its  meaning  at  the 
time  of  its  adoption.  At  the  time  of  our  sepa- 
ration from  Great  Britain,  that  power  had  been 
exercised  by  the  King,  as  the  Chief  Executive. 
Prior  to  the  Revolution,  the  Colonies,  being  in 
effect  under  the  laws  of  England,  were  accus- 
tomed to  the  exercise  of  it  in  the  various  forms, 
as  they  may  be  found  in  the  English  law  books. 
They  were  of  course  to  be  applied  as  occasions 
occurred,  and  they  constituted  a  part  of  the 
jurisprudence  of  Anglo-America.  At  the  time 
of  the  adoption  of  the  Constitution,  American 
'Statesmen  were  conversant  with  the  laws  of 
England,  and  familiar  with  the  prerogatives 
exercised  by  the  Crown.  Hence,  when  the 
words  to  grant  pardons  were  used  in  the  Con- 
stitution, they  convey  to  the  mind  the  au- 
thority as  exercised  by  the  English  Crown,  or 
by  its  representatives  in  the  Colonies.  At  that 
time  both  Englishmen  and  Americans  attached 
the  same  meaning  to  the  word  "pardon."  In  the 
convention  which  framed  the  Constitution,  no 
effort  was  made  to  define  or  change  its  mean- 
ing, although  it  was  limited  in  cases  of  im- 
peachment. 

We  must  then  give  the  word  the  same  mean- 
ing as  prevailed  here  and  in  England  at  the 
time  it  found  a  place  in  the  Constitution.  This 
is  in  conformity  with  the  principles  laid  down 
bv  this  court  in  Cathcart  v.  Robinson,  5  Pet. 
264,  280;  and  in  Flavell's  case,  8  WatU  &  Serg. 
197 ;  Attorney-General's  brief. 

A  pardon  is  said  by  Lord  Coke  to  be  a  work 
of  mercy,  whereby  the  King,  either  before 
attainder,  sentence  or  conviction,  or  after,  for- 
giveth  any  crime,  offense,  punishment,  execu- 
tion, right,  title,  debt  or  duty,  temporal  or  ec- 
clesiastical, 3  Inst.  233.  And  the  King's  coro- 
nation oath  is,  "that  he  will  cause  justice  to 
be  executed  in  mercy."  It  is  frequently  con- 
ditional, as  he  may  extend  his  mercy  upon 
whfl't  terms  he  pleases,  and  annex  to  his  bounty 
a  condition  precedent  or  subsequent,  on  tlie 
performance  of  which  the  validity  of  the  par- 
don will  depend.  Co.  Litt.  274-276;  2  Haw- 
kins Ch.  36,  sec  46;  4  Black.  Com.  401.  And 
if  the  felon  does  not  perform  the  condition  of 
tlio  pardon,  it  will  be  altogether  void;  and  h« 
424 


may  be  brought  to  the  bar  and  remanded,  to 
suffer  the  punishment  to  whicb  he  was  orig- 
inally sentenced.  Cole's  case,  Moore,  46U;  Bac. 
Abr.  Pardon,  E.  In  the  case  of  Packer  and 
others — Canadian  prisoners — 5  Mces.  &.  Wels- 
by,  32,  Lord  Abingcr  decided  for  the  court;  if 
the  condition  upon  which  alone  the  pardon  was 
gi-anted  be  void,  the  pardons  'must  also  [*3ia 
be  void.  If  the  condition  were  lawful,  but  the 
prisoner  did  not  assent  to  it  nor  submit  to  be 
transported,  be  cannot  have  the  benefit  of  the 
pardon — or  if,  having  assented  to  it,  his  assents 
be  revocable,  we  must  consider  him  to  have  re- 
tracted it  by  the  application  to  be  set  at  liber- 
ty, in  which  case,  he  is  equally  unable  to  avail 
himself  of  the  pardon. 

But  to  the  power  of  pardoning  there  are 
limitations.  The  King  cannot,  by  any  pre- 
vious license,  make  an  offense  dispunisliable 
which  is  malum  in  se — i.  e.,  unlawful  in  itself, 
as  being  against  the  law  of  nature,  or  so  far 
against  the  public  good  as  to  be  indictable  at 
common  law.  A  grant  of  this  kind  would  be 
against  reason  and  the  common  good,  and 
therefore  void,  2  Hawk.  ch.  37,  sec.  82.  So  he 
cannot  release  a  recognizance  to  keep  the  peace 
with  another  by  name,  and  generally  with 
other  lieges  of  the  King,  because  it  is  for  toe 
benefit  and  safety  of  all  his  subjects,  3  Inat. 
238.  Nor,  after  suit  has  been  brought  in  a 
popular  action,  can  the  King  discharge  the 
informer's  part  of  the  penalty,  3  Inst.  238; 
and  if  the  action  be  given  to  the  party  grieved, 
the  King  cannot  discharge  the  same,  3  Inst. 
237.  Nor  can  the  King  pardon  for  a  common 
nuisance,  because  it  would  take  away  the 
means  of  compelling  a  redress  of  it,  unless  it 
be  in  a  case  where  the  fine  is  to  the  King,  and 
not  a  forfeiture  to  the  party  grieved.  2  Hawk, 
ch.  37,  sec.  33;  6  Chit.  Burn.  2. 

And  this  power  to  pardon  has  also  been  re- 
strained by  particular  statutes.  Bv  the  Act  of 
settlement,  12  &  13  Will.  IIL  ch.  2  Eng.. 
no  pardon  under  the  great  seal  is  pleadable  to 
an  impeachment  by  the  Commons  in  Parlia- 
ment, but  after  the  articles  of  impeachment 
have  been  heard  and  determined,  he  may  par- 
don. The  provision  in  our  Constitution,  ex- 
cepting cases  of  impeachment  out  of  the  power 
of  the  President  to  pardon,  was  evidently 
taken  from  that  Statute,  and  is  an  improve- 
ment upon  the  same.  Nor  does  the  power  to 
pardon  in  England  extend  to  the  Habeas  Corpus 
Act,  31  Car.  11.  c.  2,  which  makes  it  a  pre- 
munire  to  send  a  subject  to  any  prison  out  of 
Kngland,  etc.,  or  beyond  the  seas,  and  further 
provides  that  any  person  so  offending  shall  be 
incapable  of  the  King's  pardon.  There  are  al- 
so pardons  grantable  as  of  common  right,  with- 
out any  exercise  of  the  King's  discretion;  as 
where  a  statute  creating  an  offense,  or  enacting 
penalties  for  its  future  punishment,  holds  out 
a  promise  of  immunity  to  accomplices  to  aid 
in  the  conviction  of  their  associates.  When 
accomplices  do  so  voluntarily,  they  have  a 
right  absolutely  to  a  pardon,  1  Chit.  C.  L.  70<l. 
Also,  when,  by  the  King's  proclamation,  they 
are  promised  immunity  on  discovering  their 
accomplices  and  are  the  means  of  convicting 
them.  Rex  v.  Rudd,  Cowp.  334;  I  Leach, 
118.  But  except  in  these  cases,  accompli- 
ces, though  admitted  according  to  the  ueual 
phrase  to  be  "King's  'evidence/'  have  no  [*?  IS 
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absolute  daim  or  legal  right  to  a  pardon.  But 
they  have  an  equitable  claim  to  pardon,  if 
upon  the  trial  a  full  and  fair  disclosure  of  the 
joint  guilt  of  one  of  them  and  bis  associates  is 
made.  He  cannot  plead  it  in  bar  of  an  indict- 
ment for  such  offense,  but  he  may  use  it  to  put 
off  the  trial,  in  order  to  give  him  lime  to  apply 
for  a  pardon.  Rudd's  case,  Cowp.  331 ;  1  Leach, 
115.  So,  conditional  pardons  by  the  King  do 
not  permit  transportation  or  exile  as  a  com- 
mutable  punishment,  unless  the  same  has  been 
provided  for  by  legislation. 

See  30  Eliz.  ch.  4,  and  5  Geo.  IV.  eh.  84,  a 
eonsolidation  of  all  the  laws  regulating  the 
transportation  of  offenders  from  Great  Britain. 
Having  shown,  by  the  citation  of  many  au- 
thorities, the  King's  power  to  grant  conditional 
pardons,  with  tlie  restraints  upon  the  power, 
also  when  pardons  for  offenses  and  crimes  are 
grantable  of  course,  and  when  a  party  has  an 
equitable  right  to  apply  for  a  pardon,  we  now 
proceed  to  show,  by  the  decisions  of  some  of 
the  courta  of  the  States  of  this  Union,  that 
they  have  expressed  opinions  coincident  with 
what  has  been  stated  to  be  the  law  of  England, 
and  more  particularly  how  the  pardoning  power 
may  be  exercised  in  them  by  the  Governors  of 
the  States,  whose  constitutions  have  clauses 
(giving  to  them  the  power  to  grant  pardons,  in 
terms  identical  with  those  used  in  the  Consti- 
tution of  the  United  States. 

In  the  constitution  of  the  State  of  Pennsyl- 
vania, of  1790,  it  is  declared  in  the  2d  article, 
section  9,  that  the  Governor  shall  have  power 
to  remit  fines  and  penalties,  and  grant  re- 
prieves and  pardons,  except  in  cases  of  im- 
peachment. 

Sargeant,  Justice,   said   in   Flavel's   case,   8 
Watts  &  Serg.  197,  "several  propositions  were 
made    in    the    convention    which    formed    the 
Constitution  of  1838,  to  limit  and  control  the 
exercise  the   power   of  pordon   by   the   Execu- 
tive, but  they  were  overruled  and  the  provision 
left  as  it  stood."    "Now,  no  principle  is  better 
nettled  than  that  for  the  definition   of   legal 
terms  and  construction  of  legal  powers  men- 
tioned in  our  Constitution  and  laws;  we  must 
resort  to  the  common  law  when  no  Act  of  As- 
ncmbly,  or  judicial  interpretation,    or    settled 
uMige,  haa  altered  their  meaning." 

Then  proceeding  to  show  the  nature  and  ap- 
plication of  conditions,  the  learned  judge  re- 
marks: "And  so  may  the  King  make  a 
cbtrter  of  pardon  to  a  man,  of  his  life,  upon 
condition.  A  pardon,  therefore,  being  an  act 
of  such  a  nature  as  that  by  the  common  law 
it  may  be  upon  any  condition,  it  has  the  same 
nature  and  operation  in  Pennsylvania,  and  it 
follows  that  the  Governor  may  annex  to  a 
ptrdon  any  condition,  whether  subsequent  or 
precedent,  not  forbidden  by  law.  Anil  it  lies 
JH*]  upon  the  "grantee  to  perform  the  con- 
dition; or  if  the  condition  is  not  performed,  the 
original  sentence  remains  in  full  vigor  and  may 
be  carried  into  effect." 

To  this  case  we  add  those  of  Tlie  State  v. 
Smith,  1  Bailey's  S.  C.  283,  288;  also  South 
Carolina  v.  Addington,  in  the  2d  volume  of  the 
««me  reporter,  p.  616;  also  Hunt,  ex  parte,  10 
Ark.  284;  also  that  of  The  People  v.  Potter,  4 
N.  Y.  Legal  Observer,  177;  S.  C.  1  Parker,  Cr. 
47:  and  the  case  of  the  U.  S.  v.  George  Wilson. 
7  IVt.  150. 

But  it  was  iii;(ed  by  tbe  ooimMl  who  repi« 
iSL-ed. 


sents  the  petitioner,  that  the  power  to  repriev* 
and  pardon  does  not  include  the  power  to  grant 
a  conditional  pardon,  the  latter  not  having  been 
enumerated  in  the  Constitution  as  a  distinct 
power.  And  he  cited  the  constitutions  of  sev- 
eral of  the  States,  the  legislation  of  others,  and 
two  decisions,  to  show  that  when  the  power  to 
commute  punishment  had  not  been  given  in 
terms,  that  legislation  had  authorized  it;  and 
that  when  that  had  not  been  done,  that  the 
courts  had  decided  against  the  commutation  by 
the  governors  of  the  States.  And  it  was  said, 
so  far  from  the  President  having  such  a  power, 
that  as  the  grant  was  not  in  the  Constitution, 
Congi'ees  could  not  give  it. 

It  not  unfrequently  happens  in  discussions 
upon  the  Constitution,  that  an  involuntary 
change  is  made  in  the  words  of  it,  or  in  their 
order,  from  which,  as  they  are  used,  there  may 
be  a  logical  conclusion,  though  it  be  different 
from  what  the  Constitution  is  in  fact.  And 
even  though  the  change  may  appear  to  bfr 
equivalent,  it  will  be  found  upon  reflection  not 
to  convey  the  full  meaning  of  the  words  used 
in  tlie  Constitution.  This  is  an  example  of  it. 
The  power  as  given  is  not  to  reprieve  and  par- 
don, but  that  the  President  shall  have  power 
to  grant  reprieves  and  pardons  for  offenses 
against  the  United  States,  except  in  cases  of 
impeachment.  The  difference  between  the 
real  language  and  that  used  in  the  argument  is 
material.  The  first  conveys  only  the  idea  of 
an  absolute  power  as  to  the  purpose  or  object 
for  which  it  is  given.  The  real  language  of  tbe 
Constitution  is  general;  that  is,  common  to  the 
class  of  pardons,  or  extending  the  power  to 
pardon,  to  all  kinds  of  pardons  known  in  the 
law  as  such,  whatever  may  be  their  denomina- 
tion. We  have  shown  that  a  conditional  par- 
don is  one  of  them.  A  single  remark  from  the 
power  to  grant  reprieves  will  illustrate  the 
point.  That  is  not  only  to  be  used  to  delay  a 
judicial  sentence  when  the  President  shall 
think  the  merits  of  the  case,  or  some  cause  con- 
nected with  the  offender,  may  require  it,  but  it 
extends  also  to  cases  ex  necessitate  legis,  as 
where  a  female  after  conviction  is  found  to  be 
enceinte,  or  where  a  convict  becomes  insane,  or 
is  alleged  to  be  so.  Though  the  reprieve  in 
either  case  produces  *delay  in  the  exe-  [*S15 
cution  of  a  sentence,  the  means  to  be  used  to 
determine  either  of  the  two  just  mentioned,  are 
clearly  within  the  President's  power  to  direct; 
and  reprieves  in  such  cases  are  different  in 
their  legal  character,  and  different  as  to  the 
causes  which  may  induce  the  exercise  of  the 
power  to  reprieve. 

In  this  view  of  the  Constitution,  by  giving 
to  its  words  their  proper  meaning,  the  power 
to  pardon  conditionally  is  not  one  of  inference 
at  all,  but  one  conferred  in  terms. 

The  mistake  in  the  argiunent  is,  in  consider- 
ing an  incident  of  the  power  to  pardon  the  ex- 
ercise of  a  new  power,  instead  of  its  being  a 
part  of  the  power  to  pardon.  We  use  the  word 
"incident"  as  a  legal  term,  meaning  something 
appertaining  to  and  necessarily  depending  upon 
Hnother,  which  is  termed  the  principal. 

But  admitting  that  to  be  so,  it  may  be  said, 
as  the  condition,  when  accepted,  becomes  a 
substitute  for  the  sentence  of  the  court,  involv- 
ing another  punishment,  the  latter  is  substan- 
tially the  exercise  of  a  new  power.    But  this  is 
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not  ao,  for  the  power  to  offer  a  condition,  with- 
out ability  to  enforce  its  acceptance,  wlicn  ac- 
cepted by  the  convict,  ia  the  substitution,  by 
iiiinself,  of  a  lesser  punisliment  than  the  law 
has  imposed  upon  liim,  and  he  cannot  complain 
if  the  law  executes  the  choice  he  has  made. 

As  to  the  suggestion  that  conditional  par- 
dons cannot  be  considered  as  being  voluntarily 
accepted  by  convicts  so  as  to  be  binding  upon 
them,  because  they  are  made  whilst  under  du- 
rea  per  minas  and  duress  of  imprisonment,  it  is 
only  necessary  to  remark,  that  neither  applies 
to  this  case,  as  the  petitioner  was  legally  in 
prison.  "If  a  man  be  legally  imprisoned,  and 
either  to  procure  his  discharge,  or  on  any  other 
fair  account,  seal  a  bond  or  deed,  this  is  not 
duress  or  imprisonment,  and  he  is  not  at  liberty 
to  avoid  it.  And  a  man  condemned  to  be  hung 
cannot  be  permitted  to  escape  the  punishment 
altogether,  by  pleading  that  be  had  accepted  his 
life  by  duress  per  minas."  And  if  it  be  further 
urged,  as  it  was  in  the  argument  of  this  case, 
that  no  man  can  make  himself  a  slave  for  life 
by  convention,  the  answer  is,  that  the  petition- 
er had  forfeited  bis  life  for  crime,  and  had  no 
liberty  to  part  with. 

We  believe  we  have  now  noticed  every  point 
made  in  the  arj;ument  by  counsel  on  both  sides, 
except  that  which  deduces  the  President's  pow- 
er to  grant  a  conditional  pardon,  from  the  lo- 
cal law  of  Maryland,  of  force  in  the  District  of 
Columbia.  We  do  not  think  it  necessary  to 
discuss  it,  as  we  have  shown  that  the  Presi- 
dent's power  to  do  so  exists  under  the  Consti- 
tution of  the  United  States. 

We  are  of  opinion  that  the  Circuit  Court  of 
the  District  of  Columbia  rightfully  refused  the 
petitioner's  application,  and  this  court  af- 
lirms  it. 

SIO*]  *Mr.  Justice  McLean,  dissenting: 

William  Wolls  was  convicted  of  murder,  in 
the  District  of  Columbia,  and  sentenced  to  be 
hung  on  the  23il  of  April,  1852;  on  which  day 
President  Fillmore  granted  him  a  conditional 
pardon,  for  his  acceptance,  as  follows:  '"i'he 
sentence  of  death  is  hereby  commuted  to  im- 
prisonment for  life,  in  the  penitentiary  at 
Washington."  On  the  same  day  this  pardon 
was  accepted,  as  follows:  "I  hereby  accept  the 
above  and  within  pardon,  with  condition  an- 
nexed." This  acceptance  was  signed  by  Wells, 
and  witnessed  by  the  jailer  and  warden.  Wells 
now  claims  that  the  pardon  is  absolute  and  the 
condition  null  and  void,  and  that  consequently 
he  is  entitled  to  a  discharge  from  imprison- 
ment. 

Application  was  made  in  this  case  to  the 
Circuit  Court  of  the  District  of  Columbia  by 
petition  for  a  writ  of  habeas  corpus,  and  on 
the  petition  the  following  entry  was  made  on 
the  records  of  that  court:  "William  Wells,  who 
was  convicted  in  the  Circuit  Court  of  this  Dis- 
trict of  murder,  and  sentenced  to  be  hung  on 
the  23d  of  April,  18S3,  which  sentence  was  on 
that  flay  commuted  by  the  President  of  the 
United  States,  to  that  of  imprisonment  for  life 
in  the  penitentiary  of  the  District,  liavin?  been 
brought  before  thiit  court  on  a  writ  of  li.iliens 
corpus,  the  court  after  hearing  the  arsumcnts 
of  counsel,  and  mature  deliberation  l>eing  there- 
upon had.  do  order  that  the  said  William  Wells 
l>e  remanded  to  the  penitentiary,  the  court  be- 
ing of  opinion  that  the  President  of  the  United 
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States  has  the  power  to  commute  the  sentenot 
of  death  to  that  of  imprisonment  for  life,  in  th« 
penitentiary." 

A  petition  for  •  habeas  corpus  to  thia  eoun 
has  been  presented,  and  the  case  has  been  ar 
gued  on  its  merits,  and  it  is  now  before  us  f<K 
consideration. 

This  case  is  brought  here,  not  as  an  original 
application,  but  in  the  nature  of  an  appeal  from 
the  decision  of  the  Circuit  Court.  It  is  not  *u 
appeal  in  form,  but  in  effect,  as  it  brings  th» 
same  subject  before  us.  with  the  decisions  ot 
the  Circuit  Court  on  lae  habeas  corpus,  thav 
the  principles  laid  down  by  it  may  be  eon 
sidered. 

In  Ex  parte  Watkins,  7  Pet.  568,  the  court 
say:  "Upon  this  state  of  the  facts  several  ques- 
tions have  arisen  and  been  argued  at  the  Mtrt 
and  one,  which  is  preliminary  in  its  nature,  at 
the  suggestion  of  the  court.  This  is,  whether, 
under  the  circumstances  of  the  ease,  the  court 
possess  jurisdiction  to  award  the  writ;  ami 
upon  full  consideration,  we  are  of  opinion  tlia( 
•the  court  do  possess  jurisdiction.  The  ['317 
question  turns  upon  this,  whether  it  is  an  exor- 
cise of  original  or  appellate  jurisdiction.  If  it 
be  the  former,  then,  as  the  present  is  not  o»« 
of  the  cases  in  which  the  Constitution  allows 
this  court  to  e.xercise  original  jurisdiction,  tbi 
writ  niunt  be  denied.  Marbnry  v.  Madison,  I 
Craiieh,  137;  1  Pet.  Cond.  207.  If  the  latter, 
then  it  may  be  awarded,  since  the  Judiciarji 
Act  of  1789,  sec.  14,  has  clearly  authorized  tbl 
court  to  issue  it. 

"This  was  decided  in  the  ease  of  U.  S.  v- 
Hamilton,  3  Dall.  17;  Ex  parte  Bollman  it 
Swart wout,  4  Cranch,  7S;  and  Ex  parte  Kear 
uey,  7  Wheat.  38.  The  doubt  was,  whether,  ii* 
the  actual  case  before  the  court,  the  jurisdictim* 
sought  to  be  exercised  was  not  original,  since  it 
brought  into  question,  not  the  validity  of  tlit 
original  process  of  capias  ad  satiHt'acicnduDs 
hut  the  present  right  of  detainer  of  the  prisoner 
under  it.  Upon  further  reflection,  however,  tht 
doubt  has  been  removed." 

In  that  case,  this  court  "considered  Watkins 
in  custody  under  process  awarded  by  the  Cii- 
cuit  Court,  and  that  whether  he  was  rightfully 
so  was  the  very  question  before  the  court;  and 
if  the  court  should  remand  the  prisoner,  it 
would  clearly  be  the  exercise  of  an  appellate 
jurisdiction."  The  same  remark  applies  witli 
equal  force  and  effect  to  the  case  before  us. 

In  this  case  the  question  is,  whether  Wells  is 
rightfully  detained,  under  the  order  of  the 
Circuit  Court,  in  virtue  of  the  commutntiuu 
of  the  original  sentence  by  the  President,  and 
which  the  Circuit  Court  has  held  to  be  a  legal 
detention. 

It  is  not  perceived  that  there  is  any  differ- 
ence, in  principle,  between  this  case  and  the 
case  of  Watkins.  The  court  has  no  power  to 
revise,  in  this  form,  the  judgment  of  the  Cit- 
cuit  Court  under  the  law  in  a  criminal  case; 
but,  as  in  the  case  of  Watkins,  we  may  decidn 
whether  the  individual  is  held  by  a  legal  cus- 
tody. 

It  is  said  the  convict  is  now  in  prison  under 
the  original  sentence  of  the  court.  So  far  as 
that  sentence  goes,  the  man  is  presumed  to  liavs 
been  hung  in  April,  1852.  But  it  is  insisted  tlK> 
President  had  power  to  reprieve  from  the  srn 
fence  of  death.  This  is  admitted;  but  no  re- 
prieve has  been  granted.    On  the  esntrarv.  nn 

IS  Uow. 
Digitized  by  VjOOQIC 


I8S5. 


Ex  Paste  Weua 


307-331 


«ct  hM  been  done,  entirely  inconsistent  with  a 
reprieve,  as  that  only  suspends  the  punishment 
for  a  fixed  period.  The  punishment  of  death 
has  been  commuted,  for  confinement  to  hard 
labor  in  the  penitentiary  during  life.  It  is  a 
perversion  of  the  facts  to  say  that  Wells  has 
been  reprieved  by  the  President;  nor  can  it  be 
said  that  he  is  now  in  confinement  under  a  sen- 
tence of  death.  The  sentence  of  death  has  been 
eommnted  for  confinement.  Since  April,  1862, 
that  sentence  has  been  abrogated  in  effeet;  for 
if  the  President  had  power  to  commute  the 
crime,  the  sentence  is  at  an  end.  The  culprit 
SI 8*]  is  detained  in  'prison  under  this  com- 
mutation of  the  President,  which  the  Circuit 
Court  held  he  had  the  power  to  do,  and  remand- 
ed the  prisoner  on  that  ground;  and  whether 
this  be  legal,  is  the  inquiry  on  the  habeas  cor- 
pus. It  does  not  reach  the  original  sentence  of 
the  conrt.  That  sentence  is  considered  only  as 
the  ground  of  the  commutation;  and  if  the 
President  had  no  power  to  make  it,  the  deten- 
tion of  Wells  is  illegal.  Is  not  this  a  legiti- 
mate subject  of  inquiry  on  a  habeas  corpus  ?  It 
has  been  held  to  be  a  legal  detention  by  the 
Circuit  Court,  and  this  opinion  of  the  Circuit 
Court  is  brought  before  us  on  the  habeas  cor- 
pus, as  the  only  cause  of  detention. 

The  2d  section  of  the  2d  article  of  the  Con- 
otitutinn  of  the  United  States  declares,  that 
"the  President  shall  have  power  to  grant  re- 
prieves and  pardons  for  offenses  against  the 
United  States,  except  in  cases  of  impeach- 
ments." 

The  meaning  of  the  word  "pardon,"  as  used 
in  the  Constitution,  has  never  come  before  this 
court  for  decision.  It  has  often  been  decided 
in  the  States,  that  the  Governor  may  grant 
conditional  pardons  by  commuting  the  punish- 
ment. But  in  these  cases  the  Governor  acted 
generally,  if  not  uniformly,  under  special  provi- 
sions in  the  Constitution  or  laws  of  the  State, 
or  on  the  principles  of  the  common  law  adopted 
by  the  State.  This  is  the  case  in  New  York, 
Maryland,  Ohio,  and  many  other  states. 

It  is  argued  by  the  Attorney-General,  that 
the  word  "pardon"  was  used,  in  the  Constitu- 
tion, in  reference  to  the  construction  given  to  it 
in  England,  from  whence  was  derived  our  sys- 
tem of  laws  and  practice;  and  that  the  powers 
exercised  by  the  British  Sovereign  under  the 
term  "pardon"  is  a  construction  necessarily 
adopted  with  the  term.  If  this  view  be  a  sound 
one,  it  has  the  merit  of  novelty.  The  executive 
office  in  England  and  that  of  this  country  is  so 
widely  difl'erent,  that  doubts  may  be  enter- 
tained whether  it  would  be  safe  for  a  republi- 
can Chief  Magistrate,  who  is  the  creature  of  the 
laws,  to  be  influenced  by  the  exercise  of  any 
leading  power  of  the  British  Sovereign.  Their 
respective  powers  are  as  different  in  their  origin 
as  in  their  exercise.  A  safer  rule  of  construc- 
tion will  be  found  in  the  nature  and  principles 
of  oar  own  government.  Whilst  the  preroga- 
tives of  the  Crown  are  great,  and  occasionally, 
in  English  history,  have  been  more  than  a 
match  for  the  Parliament,  the  President  has  no 
powers  which  are  not  pfiven  him  by  the  Consti- 
tution and  laws  of  the  country;  and  all  his 
acts  beyond  these  limits  are  null  and  void. 

There  is  another  consideration  of  paramount 
importance  in  regard  to  this  question.  We  have 
mder  the  federal  government  no  common  law 
offenses,  nor  common  law  powers  to  punish  in 
1»  Ij.  ed. 


our  courts;  and  the  same  may  be  said  of  our 
Chief  'Magistrate.  It  would  be  strange  ['SI* 
indeed  if  our  highest  criminal  courts  should  dis- 
claim all  common  law  powers  in  the  punish- 
ment of  offenses,  whilst  our  President  should 
claim  and  exercise  such  powers  in  pardoning 
convicts. 

The  power  of  commutation  overrides  the 
law  and  the  judgments  of  the  courts.  It  sub- 
stitutes a  new,  and,  it  may  be,  an  undefined 
punishment  for  that  which  the  law  prescril>e8  a 
specific  penalty.  It  is,  in  fact,  a  suspension  of 
the  law,  and  substituting  some  other  punish- 
ment which,  to  the  Executive,  may  seem  to  be 
more  reasonable  and  proper.  It  is  true  the 
substituted  punishment  must  be  assented  to  by 
the  convict;  but  the  exercise  of  his  judgment, 
under  the  circumstances,  may  be  a  very  inade- 
quate protection  for  his  rights. 

If  the  law  controlled  the  exercise  of  this  pow- 
er, by  authorizing  solitary  confinement  for  life, 
as  a  substitute  for  the  punishment  of  death, 
and  so  of  other  offenses,  the  power  would  be 
unobjectionable;  the  line  of  action  would  b« 
certain,  and  abuses  would  be  prevented.  But 
where  this  power  rests  in  the  discretion  of  the 
Executive,  not  only  as  to  its  exercise,  but  as  to 
the  degree  and  kind  of  punishment  substituted, 
it  does  not  seem  to  be  a  power  fit  to  be  exer- 
cised over  a  people  subject  only  to  the  laws. 

To  speak  of  a  contract  by  a  convict,  to  suf- 
fer a  punishment  not  known  to  the  law,  nor 
authorized  by  it,  is  a  strange  language  in  a  ^v- 
ernment  of  laws.  Where  the  law  sanctions 
such  an  arrangement,  there  can  be  no  objec- 
tion; but  when  the  obligation  to  suffer  arises 
only  from  the  force  of  a  contract,  it  is  a  singu- 
lar instrument  of  executive  power. 

Who  can  foresee  the  excitements  and  convul- 
sions which  may  arise  in  our  future  history! 
The  struggle  may  be  between  a  usurping  Exec- 
utive and  an  incensed  people.  In  such  a  strug- 
gle, this  right,  claimed  by  the  Executive,  of 
substituting  one  punishment  for  another,  under 
the  pardoning  power,  may  become  dangcroua 
to  popular  rights.  It  must  be  recollected  that 
this  power  may  be  exercised,  not  only  in  cap- 
ital cases,  but  also  in  misdemeanors,  embrac- 
ing all  offenses  punished  by  the  laws  of  Con- 
gress. Banishment,  or  other  modes  of  punish- 
ment, may  be  substituted  and  inflicted,  at  the 
discretion  of  the  national  Executive.  I  cannot 
consent  to  the  enlargement  of  executive  power, 
acting  upon  the  rights  of  individuals,  which  is 
not  restrained  and  guided  by  positive  law. 

I  have  no  doubt  the  President,  under  the 
power  to  pardon,  may  remit  the  penalty  in 
part,  but  this  consists  in  shortening  the  time  of 
imprisonment,  or  reducing  the  amount  of  the 
fine,  or  in  releasing  entirely  from  the  one  or 
the  other.  This  acts  directly  upon  the  sentence 
of  the  court,  under  the  law,  and  is  strictly  an 
'exercise  of  the  pardoning  power  in  ['S20 
lessening  the  degree  of  punishment,  called  for 
by  mistaken  facts  on  the  trial,  or  new  ones 
which  have  since  become  known. 

The  case  of  The  U.  S.  v.  Wilson,  7  Pet.  160, 
has  been  referred  to  by  the  Attorney -General 
as  sanctioning  conditional  pardons.  But  the  re- 
marks of  the  court  in  that  case  arose  on  the 
pleadings,  and  not  on  the  power  of  the  Presi- 
dent. He  had  pardoned  Wilson,  but  that  par- 
don had  not  been  pleaded,  or  brought  before 
the  court  by  motion  or  otherwise,  and  the  court 
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held  that  the  pardon  could  not  be  considered 
unless  it  was  brouglit  judicially  before  it.  In 
tliat  case  Mie  Chief  Justice  said:  "The  Con- 
stitution gives  to  tlie  President,  in  general 
terms,  the  power  to  grant  reprieves  and  par- 
dons for  ofTensRs  against  the  United  States." 

And  he  says,  "as  this  power  has  been  exer- 
cised from  time  immemorial  by  the  Executive 
of  that  nation  whose  language  is  our  language, 
and  to  whose  judicial  institutions  ours  bear  a 
close  i'«semblance,  we  adopt  their  principles, 
respecting  the  operation  and  effect  of  a  pardon, 
and  look  into  their  books  for  the  rules  pre- 
scribing the  manner  in  which  it  is  to  be  used  by 
the  person  who  would  avail  himself  of  it."  And 
he  goes  on  to  show  that  a  pardon,  like  any 
other  defense,  must  be  pleaded,  to  enable  the 
court  to  act  upon  it.  Tlicre  is  nothing  in  the 
case  which  countenances  the  power  of  the  Presi- 
dent, as  in  this  case  is  contended,  to  commute 
the  punishment  of  death  for  confinement  during 
life  in  the  penitentiary.  The  Chief  Justice  said, 
"a  pardon  may  be  conditional,"  in  reference  to 
grants  of  pardon  in  England,  and  by  Governors 
of  states. 

There  can  be  no  doubt,  where  one  punish- 
ment is  substituted,  under  the  laws  of  England, 
for  another — as  banishment  for  death — if  the 
convict  shall  return  he  may  be  arrested  on  the 
original  offense;  and  if  he  shall  be  found  by  a 
jury  to  be  the  identical  person  originally  con- 
victed, the  penalty  of  death  incurred  by  him 
may  be  inflicted.  And  the  same  thing  may  be 
done  in  regard  to  all  offenses  where,  in  this 
country,  the  law  authorizes  the  pardoning  pow- 
er to  modify  the  punishment  and  give  effect  to 
the  commutation. 

In  4  Call.  35,  in  Virginia,  a  case  is  reported 
where  the  prisoner  was  indicted  for  felony.  On 
motion  of  the  Attorney-General  for  an  award 
of  execution,  the  Governor's  pardon  was  plead- 
ed, and  urged  as  absolute,  because  the  Governor 
had  no  authority  to  annex  the  condition.  The 
general  court  held  that  the  condition  was  ille- 
gal, and  therefore  the  pardon  was  absolute. 
Another  case  in  North  Carolina,  reported  in  4 
Hawks,  193,  the  defendant  was  convicted  of 
forgery,  sentenced  to  the  pillory,  three  years' 
imprisonment,  thirty-nine  lashes,  and  a  fine  of 
S21*]  •$1,000;  execution  issued  for  fine  and 
costs;  conditional  pardon  by  the  Governor.  The 
judge  said  "the  Governor  cannot  add  or  com- 
mute a  punishment — ^it  was  consistent  with  his 
power  to  remit." 

We  are  told  that  when  a  term  is  used  in  our 
Constitution  or  statutes  which  is  known  at  the 
common  law,  we  look  to  that  system  for  its 
meaning.  Pardon  is  a  word  familiar  in  com- 
mon law  proceedings,  but  it  is  not  a  term  pe- 
culiar to  such  proceedings.  It  applies  to  the 
ordinary  intercourse  of  men,  and  it  means  re- 
mission, forgiveness.  It  is  said,  in  a  monarchy, 
the  offense  is  against  the  monarch,  and  that 
consequently  he  is  the  only  proper  person  to 
forgive. 

Bacon  says  the  power  of  pardoning  is  irrep- 
arably incident  to  the  Crown,  and  is  a  high 
prerogative  of  the  King.  And  Comyns,  in  his 
Digest,  says:  "The  King,  by  his  prerogative, 
may  grant  his  pardon  to  all  offenders  attainted 
or  convicted  of  a  crime;  and  that  statutes  do 
not  restrain  the  King's  prerogative,  but  they 
are  a  caution  for  using  it  well." 

The  power  to  pardon  is  a  prerogative  power 
428 


of  the  monarch,  which  cannot,  H  seems,  be  re- 
strained by  statute.  Is  this  the  usage  or  the 
common  law  meaning  of  the  word  "pardon,"  to 
which  we  are  to  refer  as  a  guide  in  the  present 
caset  If  the  President  can  exercise  the  pardon- 
ing power,  as  free  from  restraints  as  the  Queen 
of  England,  his  prerogative  is  much  greater 
than  has  been  supposeid.  Instead  of  looking 
into  the  nature  of  our  government,  for  the  true 
meaning  of  terms  vesting  powers  in  the  Execu- 
tive, are  we  to  be  instructed  by  studying  the 
regalia  of  the  Crown  of  England;  not  to  ascer- 
tain the  definition  of  the  word  "pardon,"  but  to 
be  assured  what  powers  are  exercised  under  it 
by  the  monarch  of  England.  This  is  a  new 
rule  of  construction  of  the  constitutional  pow- 
ers of  the  President.  I  had  thought  he  was  tlie 
mere  instrument  of  the  law,  and  that  the  flow- 
ers of  the  Crown  of  England  did  not  omainent 
his  brow. 

In  his  commentary  on  the  Constitution, 
Judge  Story  says,  346:  "The  whole  stnictum 
of  our  government  is  so  entirely  different,  and 
the  elements  of  which  it  is  compo<>cd  are  so  dis- 
similar from  that  of  England,  that  no  ar^i- 
ment  can  be  drawn  from  the  practice  of  the  lat- 
ter, to  assist  us  in  a  just  arrangement  of  the 
executive  authority." 

It  is  not  the  meaning  of  the  word  "pardon" 
that  is  objected  to;  but  it  is  the  premgatire 
powers  of  the  Crown  which  are  exercised  under 
that  designation.  The  President  is  the  e\een-. 
tive  power  in  this  country,  as  the  Queen  holds 
the  executive  authority  in  England.  Are  wc  to 
be  instructed  as  to  the  extent  of  the  executive 
power  in  this  country,  by  looking  into  the  ex- 
ercise of  the  same  power  in  England? 

•In  the  Act  for  the  IMter  Government  [•S23 
of  the  Navy  of  the  United  States,  passed  the  23d 
April,  1800  (2  Stat,  at  L.  p.  61,  art.  42).  it  is 
declared:  "The  President  of  the  United  States, 
or,  when  the  trial  takes  place  out  of  tlie  Unitt^l 
States,  the  commander  of  the  fleet  or  squadron, 
shall  possess  full  power  to  pardon  any  offonfw 
committed  against  these  articles,  after  convic- 
tion, or  to  mitigate  the  punishment  decreed  by 
a  court-martial."  If,  in  the  opinion  of  Con- 
gress, the  power  to  pardon  included  the  power 
to  commute  the  punishment,  this  provision 
would  seem  to  be  unnecessary. 

But  admit  that  the  power  of  the  President  to 
pardon,  is  as  great  as  are  the  prerogatives  of 
the  Crown  in  England,  still  the  Act  before  us  is 
unsustainable.  The  Queen  of  England  cannot 
do  what  the  President  has  done  in  this  instance. 
She  has  no  power,  except  under  statutes,  to 
commute  a  punishment,  to  which  the  prisoner 
has  been  judicially  sentenced,  for  any  other 
punishment  at  her  discretion. 

By  the  Act  of  George  III.  ch.  140,  it  is  pro- 
vided, "that  if  His  Majesty  shall  be  graciously- 
pleased  to  extend  his  mercy  to  any  offender  li- 
able to  the  punishment  of  death  by  the  M-n- 
tenoe  of  a  naval  court-martial,  upon  condition, 
of  transportation,  or  of  transporting  himself 
beyond  seas,  or  upon  condition  of  being  im- 
prisoned within  any  jail  in  Great  Britain,  or  on 
condition  of  being  kept  to  bard  lalior  in  any 
I  jail    or   house   of   correction,   or    penitentiary 
i  house,  etc.,  it  shall  and  may  be  lawful  for  any 
'  justice  of  the  King's  Bench,  etc.,  upon  siao'u 
I  intention  of  mercy  as  aforesaid  l>eing  notified 
'  in  writing,  to  allow  to  such  offender  the  ben«- 
i  tit  of  sudi  conditional  pardon  as  shall  tie  ox- 
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pressed  in  rach  notification.  And  the  judge 
H  required  to  make  an  order  in  regard  to  tHe 
punisnnient,  which  is  declared  to  be  as  effec- 
tual as  if  such  punishment  had  been  inflicted 
by  the  sentence  of  the  court;  and  the  sentence 
of  death  was  made  to  apply  to  such  offender 
should  he  escape." 

And  again ;  by  the  Act  M  George  FV.  2l8t 
June.  1824,  it  is  provided,  "when  His  Majesty 
shall  be  pleased  to  extend  his  mercy,  upon  con- 
dition of  transportation  beyond  seas,  etc.,  one 
of  Ilis  Majesty  8  principal  secretaries  shall  sig- 
nif.v  the  same  to  the  proper  court,  before 
which  the  offender  has  been  convicted;  such 
court  sliall  allow  to  such  offender  the  benefit 
of  a  conditional  pardon,  and  make  an  order 
for  the  immediate  transportation  of  such  of- 
fender. And  the  Act  declares  that  any  person 
found  at  large,  who  had  been  thus  transport- 
ed, should  suffer  death,"  etc. 

Statute  28,  7  &  8  of  George  IV.  sec  13,  de- 
clares that,  "when  the  King's  Majesty  shall  be 
pleased  to  extend  his  royal  mercy  to  any  of- 
fender, hia  royal  sign-manual,  countersigned 
S23*]  by  one  of  hia  'principal  secretaries  of 
state,  shall  grant  to  such  offender  a  free  or  a 
conditional  pardon,"  etc. 

In  S4  Geo.  III.  ch.  146,  where  there  was  a 
conviction  for  high  treason,  the  King  was  au- 
thorized to  change  the  punishment — that  said 
person  shall  not  be  hanged  by  the  neck — but 
that  instead  thereof  such  person  should  be  be- 
headed, etc. 

It  is  laid  down  in  Coke's  3d  Institute,  Vol. 
VI.  p.  52:  "Xeither  can  the  King  by  any  war- 
rant under  the  great  seal  alter  the  execution, 
otherwise  than  the  judgment  of  the  law  doth 
direct."  In  that  same  book,  p.  211,  he  says, 
"it  is  »  maxim  of  law,  that  execution  must  be 
according  to  the  judgment." 

The  Sovereign  of  England,  with  all  the  pre- 
n^tives  of  the  Crown,  in  granting  a  condi- 
tional pardon,  cannot  substitute  a  pimishment 
which  th«  law  does  not  authorize.  The  law 
authorizes  the  Sovereign  to  transport,  or  inflict 
other  punishments,  for  certain  offenses,  and  this 
being  signified  to  some  one  or  more  of  the 
jodges,  effect  is  given  to  the  condition  through 
Bis  or  their  instrumentality.  So  that  the  pun- 
ishment inflicted  is  matter  of  record.  And 
should  the  offender  return  into  England,  after 
banishment,  the  law  subjects  him  to  punish- 
ment under  the  original  conviction.  Here  is 
certainty  in  limiting  on  the  one  hand  the  dis- 
cretion of  the  pardoning  power,  and  on  the 
other  the  rights  of  the  culprit. 

With  very  few,  if  any,  exceptions,  eonditlon- 
al  pardons  have  not  been  granted  by  the  Got- 
emors  of  states,  except  where  express  author- 
ity  has  been  given  in  the  Constitution  or  laws 
of  the  states.  So  early  as  the  12th  of  March, 
1794,  a  law  of  New  York  provided  "that  it  shall 
and  may  be  lawful  for  the  person  administering 
the  government  of  the  State,  for  the  time  be- 
ing, in  all  cases  in  which  he  is  authorized  by 
the  Constitution  to  grant  pardons,-  to  grant 
the  same  upon  such  conditions,  and  with  such 
restrictions,  and  under  such  limitations,  as  he 
nay  think  proper." 

The  distinguished  Attorney-General,  Mr. 
Wirt,  being-  called  on  for  his  opinion  in  a  case 
differing  from  the  present,  but  involving,  to 
seme  extent,  tlie  same  principles,  in  his  letter 
of  4th  .lanuary,  1820,  to  the  Secretary  of  the 
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Navy,  says:  "Your  letter  of  the  30th  ultimo, 
submits,  for  my  opinion,  the  power  of  the 
President  to  change  the  sentence  of  death, 
which  has  been  passed  by  a  general  court-mar- 
tial on  William  Bonsman,  a  private  in  the 
marine  corps,  into  a  sentence  of  service  and 
restraint  for  the  space  of  one  year,  after  which 
to  cause  him  to  be  drummed  from  the  marine 
corps  as  a  disgrace  to  it." 

He  refers  to  the  42d  article  of  the  Rules  and 
Regulations  of  the  Navy,  which  embrace  the 
marine  corps,  and  which  declares  that  "the 
President  of  the  United  States  shall  possess 
full  power  to  'pardon  any  offense  [*324 
against  these  articles  after  conviction,  or  to 
mitigate  the  punishment  decreed  by  a  court- 
martial."  And  he  says,  "the  power  of  pardon- 
ing the  offense  does  not,  in  my  opinion,  include 
the  power  of  changing  the  punishment;  but  the 
'power  to  mitigate  the  punishment,'  decreed  by 
a  court-martial,  cannot,  I  think,  be  fairly  un- 
derstood in  any  other  sense  than  as  meaning  a 
power  to  substitute  a  milder  punishment  in 
tlie  place  of  that  decreed  by  the  court  martial, 
in  which  sense  it  would  justify  the  sentence 
which  the  President  proposes  to  substitute,  in 
the  case  under  consideration." 

The  power  of  mitigation,  he  says,  "in  gen- 
eral terms,  leaves  the  manner  of  performing 
this  act  of  mercy  to  himself,  and  if  it  can  bo 
performed  in  no  other  way  than  by  changing 
its  species,  the  President  has,  in  my  opinion, 
the  power  of  adopting  this  form  of  mitigation;" 
and  he  observes,  "to  deny  him  the  power  of 
changing  the  punishment  in  this  instance,  is  to 
deny  him  the  power  of  mitigating  the  severest 
of  all  punishments.  Congress  foresaw  that 
there  were  cases  in  which  the  exercise  of  the 
power  of  entire  pardon  might  be  proper;  they 
therefore,  in  the  first  branch  of  the  article,  gave 
him  the  power  to  pardon.  But  they  foresaw, 
also,  that  there  would  be  cases  in  which  it 
would  be  improper  to  pardon  the  offense  en- 
tirely, in  which  there  ought  to  be  some  pun- 
ishment, but  in  which,  nevertheless,  it  might 
l>e  proper  to  inflict  a  milder  punishment  than 
that  decreed  by  the  court-martial;  and  hence, 
in  another  and  distinct  member  of  the  article 
they  give  him,  in  general  terms,  the  separate 
and  dutinct  power  of  mitigation." 

It  will  be  seen  that  Mr.  Wirt  places  the 
power  of  mitigation  expressly  under  the  article 
cited. 

In  a  letter  to  the  President  on  the  power  to 
pardon,  dated  30th  March,  1820,  Mr.  Wirt  says: 
"The  power  of  pardon,  as  given  by  the  Oon- 
stitntion,  is  the  power  of  absolute  and  entire 
pardon.  On  the  principle,  however,  that  the 
greater  power  includes  the  less,  I  am  of  opin- 
ion that  the  power  of  pardoning  absolutely  in- 
cludes the  power  of  pardoning  conditionally. 
There  is,  however,"  he  says,  "great  danger  lest 
a  conditional  pardon  should  operate  as  an  ab- 
solute one,  from  the  difficulty  of  enforcing 
the  condition,  or,  in  case  of  a  breach  of  it,  re- 
sorting to  the  original  sentence  of  condemna- 
tion; which  difficulty  arises  from  the  limited 
powers  of  the  national  government. 

"But  suppose,"  he  remarks,  "a  pardon 
granted  on  a  condition,  to  be  executed  by.  of- 
ficers of  the  federal  government — as,  for  ex- 
ample, to  work. on  a  public  fortification — and 
suppose  this  condition  violated  by  running 
away,  where  is  the  power  of  arrest,  in  those 
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eircnmBtances,  given  by  any  law  of  the  United 
States?  And  suppose  the  arrest  could  be  made, 
835*]  where  is  the  'clause  in  any  of  our  ju- 
diciary acts  that  authorizes  a  court  to  proceed 
in  such  a  state  of  things?    And  without  some 

risitive  legislative  regulation  on  the  subject, 
know  that  some  of  our  federal  judges  would 
not  feel  themselves  at  liberty  to  proceed,  de 
novo,  on  tlie  original  case.  It  is  true  the  King 
of  England  grants  such  conditional  pardons  by 
the  common  law;  but  the  same  common  law  has 
provided  the  mode  of  proceeding  for  a  breach 
of  the  condition  on  the  part  of  the  culprit. 
We  have  no  common  law  here,  however,  and 
hence  arises  the  difficulty."  And  he  says:  "If 
a  condition  can  be  devised  whose  execution 
would  be  certain,  I  have  no  doubt  that  the 
President  may  pardon  on  such  condition.  All 
conditions  precedent  would  be  of  this  charac- 
ter; e.  g.,  pardon  to  a  military  officer  under 
sentence  of  death,  on  the  previous  condition  of 
resigning  his  commission." 

In  his  letter  to  the  President,  dated  18th 
September,  1846,  Mr.  Attorney-General  Mason 
says:  "I  cannot  doubt  the  power  of  the  Pres- 
ident to  mitigate  a  sentence  of  dismission  from 
the  service,  by  commuting  it  into  a  suspension 
for  a  term  of  years  without  pay.  A  dismission 
is  a  perpetual  suspension  without  pay;  and  the 
limited  suspension  without  pay  is  the  inferior 
degree  of  the  same  punishment.  The  minor  is 
contained  in  the  major."  And  be  says:  "The 
sentence  of  death  for  murder  could  be  miti- 
gated by  substituting  any  punishment  which 
the  law  would  authorize  the  court  to  inflict  for 
manslaughter.  This  is  the  inferior  degree  of 
the  offense." 

And  again,  in  his  letter  to  the  Secretary  of 
the  Navy,  dated  16th  of  October,  1845,  Mr. 
Mason  says:  "Did  this  power  to  mitigat«  the 
■entence  include  the  power  to  commute  or  sub- 
stitute another  and  a  milder  punishment  for 
that  decreed  by  the  court  (referring  to  a  court- 
martial),  the  mitigation,"  he  says,  "must  be  of 
the  punishment  adjudged,  by  reducing  and 
modifying  its  severity,  except  as  in  sentences  of 
death,  wnere  there  is  no  degree."  He  says: 
"At  the  War  Department  it  has  always  been 
considered  that  the  Executive  has  not  the  pow- 
er by  way  of  mitigation,  to  substitute  a  differ- 
ent punishment  for  that  inflicted  by  sentence  of 
a  court  martial — the  general  rule  being  that 
the  mitigated  sentence  must  be  a  part  of  the 
punishment  decreed."  He  further  remarks, 
"that  in  1820,  Mr.  Wirt  gave  an  opinion  recog- 
nizing this  rule,  but  made  a  substitution  of  a 
different  punishment  for  the  sentence  of  death 
an  exception;  and  he  places  it  in  the  ^und 
that  capital  punishment  can  only  be  mitigated 
by  a  change  of  punishment."  Mr.  Attorney- 
General  should  have  said,  that  the  power  given 
in  the  article  to  mitigate  was  referred  to  by 
Mr.  Wirt  as  authorizing  the  mitigation,  and 
not  the  general  power  to  pardon. 

No  higher  authority  than  Mr.  Wirt  can  be 
S26*]  found,  as  coming  'from  the  law  officer 
of  the  government.  It  gives  to  the  procedure 
now  before  us  no  countenance  or  support,  but 
throws  the  weight  of  his  great  name  against 
the  .exercise  of  the  power  assumed. 

But  it  is  said  that  the  power  of  commutation 
may  be  exercised  by  the  President  under  the 
laws  of  Maryland,  adopted  by  Congress  on  ths 
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cession  of  the  territory  which  now  constitute* 
the  District  of  Columbia. 

The  constitution  of  Maryland  provides,  that 
the  Governor  "alone  may  exercise  all  other  the 
executive  powers  of  government,  where  the 
concurrence  of  council  is  not  required  accord- 
ing to  the  laws  of  the  State,  and  grant  re- 
prieves or  pardons  for  any  crime,  except  in  cases 
where  the  law  shall  otherwise  direct."  This,  I 
suppose,  no  one  will  contend,  can  be  applied  to 
the  President  of  the  United  States.  The  con- 
stitutional provision  is  made  subject  to  the  ac- 
tion of  the  Legislature. 

A  Statute  of  Maryland  was  passed  in  1847 
(ch.  17),  to  make  conditional  pardons  effectual. 
This  law  can  only  tend  to  show  that  there  was 
no  prior  law  by  which  such  pardons  could  be 
made  effectual. 

The  first  law  of  Maryland  on  the  subject  of 
pardon  was  enacted  in  1787.  The  1st' section 
provided,  "that  the  Governor  may,  in  his  dis- 
cretion, grant  to  any  offender  capitally  con- 
victed a  pardon,  on  condition  contained  there- 
in, and  is  and  shall  be  effectual  as  a  condition 
according  to  the  intent  thereof." 

The  2d  section  provides,  if  the  convict 
be  a  slave,  he  may  be  transported  out  of  the 
State,  and  sold  for  the  benefit  of  the  State. 

The  4th  sec.  declares,  if  a  party  who  has  been 
pardoned  on  condition  of  leaving  the  State 
shall  return  contrary  thereto,  he  shall  ba  ar- 
rested, and  on  being  found  by  a  jury  to  be  the 
same  person,  the  court  shall  pass  such  judg-  . 
ment  as  the  law  requires  for  the  crime  com- 
mitted. 

The  second  law  on  the  same  subject,  was  en- 
acted in  1705. 

The  1st  sec.  requires  tlie  Governor  to  issue  a 
warrant  to  the  sheriff,  to  carry  the  sentence  of 
the  court  into  effect.  The  2d  sec.  that,  in  his 
discretion,  the  Governor  may  commute  or 
change  any  sentence  or  judgment  of  death  into 
other  punishment  of  such  criminal  of  this  State, 
upon  such  terms  and  conditions  as  he  shall 
think  expedient.  And  if  a  slave,  he  may  be 
transported  and  sold  for  the  boiefit  of  the 
State. 

By  an  Act  of  Congress  of  the  27th  of  Febru- 
ary, 1801,  it  was  declared,  "that  the  laws  of 
Maryland,  as  they  now  exist,  shall  be  and  con- 
tinue in  force  in  that  part  of  the  said  district 
which  was  ceded  by  that  State  to  the  United 
States,  and  by  them  accepted."  This  provision 
covers  what  is  now  the  District  of  Columbia. 

*That  the  general  law  of  Maryland  for[*Sa7 
the  punishment  of  offenses,  the  practice  of  the 
courts,  forms  of  action,  contracts,  etc.,  come 
under  the  laws  of  Maryland,  is  undoubted. 
But  the  question  is,  whether  the  above  law* 
which  regiilate  pardons  by  the  Governor,  ap- 
ply to  the  President  of  the  United  States,  iq 
the  exercise  of  the  same  power.  After  much 
reflection,  I  have  come  to  the  conclusion  that 
they  can  neither  justify  nor  control  the  exercise 
of  the  constitutional  power  of  the  President  to 
grant  a  pardon,  for  the  following  reasons: 

1.  Their  language  is  inappropriate,  and  some 
of  their  provisions  are  inconsistent  with  the  du- 
ties of  the  President.  The  Governor  is  required 
to  issue  a  warrant  to  execute  the  sentence  of 
the  court,  and  also  to  sell  convicted  slaves  for 
the  benefit  of  the  State.  Can  the  President  do 
thist 
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2.  For  more  than  half  a  Mittury  these  «eU 
have  not  been  applied  to  the  President,  al- 
though he  ha*  often  granted  pardons,  until  in 
the  case  now  before  us.  Nor  have  either  of  the 
laws  heen  referred  to  by  any  one  of  the  at- 
torneys-general who  have  been  consulted  on  the 
subject,  and  who  have  given  elaborate  opinions, 
and  particularly  Mr.  Wirt,  who  dwells  upon 
(he  difficulty,  if  not  impracticability,  of  carry- 
ing out  the  condition  on  which  the  pardon  was 
granted,  without  specific  legislation.  No  ref- 
erence was  made  to  these  laws  by  the  late  At- 
torney-General, on  whose  advice  the  punish- 
ment of  death  was  commuted,  in  favor  of 
Wells,  to  imprisonment  for  life. 

Any  regulation  respecting  the  high  preroga- 
tive power  to  pardon  or  commute  the  punish- 
ment of  a  convict,  must  be  general,  and  extend 
as  far  as  the  federal  jurisdiction  extends,  and 
cannot  be  restricted  by  any  Act  of  Congress  to 
any  particular  state  or  territory.  The  power 
is  given  in  the  Constitution,  and  it  may  be  ex- 
ercised commensurate  with  that  fundamental 
law;  and  any  modification  of  the  power,  to  be 
exercised  at  the  discretion  of  the  President, 
must  be  co-extensive  with  the  constitutional 
power. 

The  8th  section  of  the  Ist  article  of  the  Con-  ^ 
stitution  declares  that  Congress  shall  have 
power  "to  make  all  laws  which  shall  be  neces- 
aary  and  proper  for  carrying  into  execution  the 
foregoing  powers,  and  all  other  powers  vested 
by  this  Constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  officer 
thereof." 

4.  The  above  Acts  of  Maryland  can  only  op- 
erate in  this  case  as  Acts  of  Congress,  and  in 
that  view  they  have  been  enacted  more  than 
fifty  years,  without  being  referred  to  or  acted 
on  during  that  period,  although  the  subject  of 
conditional  pardon  has  been  often  discussed, 
and  the  want  of  provisions  which  they  contain 
deeply  felt  and  expressed.  Under  such  circum- 
SS8*]  stances,  'is  it  possible  to  consider  those 
Acts,  or  either  of  them,  as  in  force  in  this  dis- 
trict since  1801  ?  If  this  be  so,  it  is  the  most 
extraordinarr  event  that  has  occurred  in  the 
Iqnl  history  of  any  country. 

The  laws  adopted  from  Maryland  were  not 
specified  by  name;  of  course,  those  only  which 
were  local  in  their  character,  and  were  neces- 
lary  in  their  nature  to  regulate  local  transac- 
tions, and  the  courts  which  settle  controversies, 
were  adopted.  The  laws  which  regulate  the 
duty  and  powers  of  the  Oovernor,  in  regard  to 
pardons  granted  to  oflTenders,  no  more  apply  to 
the  President  than  duties  prescribed  for  the  ac- 
tion of  the  Governor  in  any  other  matter.  This 
(hows  the  reason  why  the  above  laws  have  been 
dormant,  as  if  unknown,  for  more  than  fifty 
jreais.  It  is  too  late  now  to  resuscitate  them, 
however  strongly  the  present  exigency  may  call 
for  them. 

I  am  not  opposed  to  commutation  of  punish- 
ment, where  it  may  be  called  for  by  any  great 
principle  of  justice  or  humanity;  but  the  exer- 
ciae  of  such  power  should  be  regulated  by  law, 
snd  not  left  to  the  discretion  of  the  Executive. 
At  the  law  now  stands,  the  punishment  sulMti- 
tnted,  as  well  as  the  exercise  of  the  power, 
i«>ts  npon  discretion;  and  there  is  no  legal 
node  of  giving  effect  to  the  commutation;  and 
this  is  an  nnanswerable  objection  to  it.  No 
UUed. 


court  would  execute  the  convict  on  the  original 
sentence  under  such  circumstances. 

If  the  condition  on  which  a  pardon  shall  be 
granted  be  void,  the  pardon  becomes  absolute. 
This,  I  think,  is  a  clear  principle,  although 
there  may  be  found  some  opinions  against  it. 
The  President  has  the  power  to  pardon,  and  if 
he  make  the  grant  on  an  impossible  condition 
— for  a  void  condition  may  bo  considered  of 
that  character — the  grant  is  valid. 

The  condition  being  void,  I  think  Wells  is 
illegally  detained,  and  should  be  discharged. 

Mr.  Justice  Curtis,  dissenting: 

In  Ex  parte  Kaine,  14  How.  117,  I  examined, 
with  care,  the  jurisdiction  of  this  court  to  issue 
writs  of  habeas  corpus  to  inquire  into  causes  of 
commitment.  I  then  came  to  the  conclusion 
that  the  mere  fact  that  a  circuit  court  had  ex- 
amined the  cause  of  commitment  and  refused  to 
discharge  the  prisoner,  did  not  enable  this 
court,  by  a  writ  of  habeas  corpus,  to  re-e.\amine 
the  same  cause  of  cominitnient.  Though  sub- 
sequent reflection  has  confirmed  the  opinion 
then  formed,  I  should  have  acquiesced  in  the 
jurisdiction  assumed  in  this  case,  if  a  majority 
of  the  court,  in  Kaine's  case  has  decided  con- 
trary to  my  ooiniun.  But  the  question  was 
then  left  undecided;  and  in  this  case,  for  the 
first  time,  in  my  judgment,  has  jurisdiction 
been  assumed,  on  the  'ground,  not  that  [*S29 
the  cause  of  commitment  was  originally  ex- 
aminable here — for  that  would  be  an  exercise  of 
original  jurisdiction — but  that  though  not  thua 
originally  examinable,  yet,  as  the  Circuit  Court 
had  the  prisoner  before  it,  and  has  remanded 
him,  this  court,  by  a  writ  of  habeas  corpus, 
may  examine  that  decision  and  see  whether  it 
be  erroneous  or  not. 

That  this  is  the  only  ground  on  which  the 
jurisdiction  over  this  case  can  be  rested,  or  that 
it  cannot  be  considered  to  be  an  examination  of 
the  original  cause  of  commitment,  will  clearly 
appear,  if  we  attend  to  what  that  cause  of 
commitment  was.  The  petititoner  was  convict- 
ed capitally.  His  sentence  is  not  brought  be- 
fore us  in  form,  but  we  must  infer  that  it  or- 
dered him  to  be  imprisoned  until  the  day  which 
was  by  the  court,  or  should  be  by  the  Execu- 
tive, fixed  for  his  execution.  He  received  a  con- 
ditional pardon.  Regularly,  I  consider  that  he 
should  have  been  brought  before  the  Circuit 
Court  upon  a  writ  of  habeas  corpus,  and  have 
there  pleaded  his  pardon,  in  bar  of  so  much 
of  his  sentence  as  directed  him  to  be  hung;  or, 
in  bar  of  the  entire  sentence  if  the  condition 
requiring  him  to  continue  in  imprisonment  for 
life,  was  inoperative.  United  States  v.  Wilson 
7  Pet.  ISO.  If  this  had  been  done,  the  Circuit 
Court  would  have  pronounced  its  judgment  up- 
on the  validity  of  such  a  plea;  and  in  conform- 
ity with  the  decision  which  that  court  baa 
made  in  this  case,  it  must  have  entered  a  judg- 
ment vacating  its  former  sentence,  and  senten- 
cing the  petitioner  to  imprisonment  during  Ufe 
in  the  penitentiary  of  this  District. 

Over  such  a  sentence  this  court  could  have 
exercised  no  control,  either  by  writ  of  error  or 
of  habeas  corpus.  Not  by  writ  of  error,  for 
none  is  allowed  in  criminal  cases.  Not  by  habeas 
corpus,  for,  as  was  held  in  Ex  parte  Watkina, 
3  Pet.  193,  a  writ  of  habeas  corpus  cannot  is- 
sue from  this  court  to  examine  a  criminal  sen- 
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tenee  of  the  Circuit  Court,  even  where  the  ob- 
jection to  the  sentence  is,  that  it  appears  on  the 
face  of  the  record,  in  the  opinion  of  this  court, 
that  the  Circuit  Court  had  not  jurisdiction,  and 
its  proceeding  was  merely  void;  because  the 
circuit  courts  are  the  final  judges  of  their  own 
jurisdiction;  and  of  all  their  proceedings  in 
criminal  cases.  This  court  has  no  power  to  ra- 
Tersa  one  of  their  criminal  judgments  for  any 
cause,  and  consequently  no  power  to  form  any 
judicial  opinion  upon  the  correctness  thereof. 

In  the  case  before  us,  so  far  as  appears,  the 
petitioner  did  not  formally  plead  his  pardon, 
nor  did  the  Circuit  Court,  by  an  entry  on  its 
records,  formally  vacate  the  capital  sentence, 
and  jientenee  tlM  prisoner  anew.  But  that 
«ourt,  using  its  own  final  judgment  as  to  the 
proper  mode  of  proceeding  in  this  criminal  case, 
proceeded  in  such  manner  and  form  as  it 
330*]  deemed  to  be  according  *to  law.  It  re- 
manded the  prisoner,  in  execution  of  the  origi- 
nal sentence,  so  far  as  that  directed  his  im- 
prisonment. After  this  had  been  done,  the  im- 
prisonment may  be  viewed  in  one  of  two  as- 
pects. It  may  be  considered  as  continued  un- 
der the  original  sentence;  the  execution  of  that 
part  of  the  sentence  which  commanded  him 
to  be  hung  being  postponed  by  the  pardon,  so 
long  as  there  shall  be  no  breach  of  the  condi- 
tion; or  the  original  sentence  may  be  treated 
as  modified  by  the  proceedings  under  the  habeas 
corpus  in  the  Circuit  Court,  and  that  part  of 
the  sentence  which  commanded  him  to  be  hung, 
as  annulled,  the  residue  remaining  in  force. 

As  I  view  this  case,  therefore,  it  stands  thus: 
the  petitioner  is  imprisoned  under  a  criminal 
•entcnce  of  the  Circuit  Court,  either  as  original- 
ly pronounced,  or  as  modified  by  the  order  of 
the  Circuit  Court  made  under  the  writ  of  ha- 
beas corpus.  That  original  or  modified  crimi- 
nal sentence  is  the  cause  of  his  commitment. 
Thought  this  court  has  no  jurisdiction  by  writ 
of  error  to  revise  such  a  sentence,  and  has  de- 
Iiberately>'  decided,  in  Ex  parte  Watkina,  that 
«  writ  of  habeas  corpus  cannot  be  made  a  writ 
of  error  for  such  a  purpose,  yet  by  a  writ  of 
habeas  corpus  we  do  revise  such  a  sentence  in 
this  case. 

It  seems  to  me  that  the  refusal  of  a  writ  of 
«rror  in  criminal  cases  is  not  only  idle,  but 
mischievous,  if  a  writ  of  habeas  corpus,  which 
is  certainly  a  very  clumsy  proceeding  for  the 
purpose,  may  be  resorted  to,  to  bring  the  record 
of  every  criminal  case,  of  whatever  kind,  be- 
fore this  court. 

With  deference  for  the  opinions  of  my 
brethren,  in  my  judgment,  it  goes  very  little 
way  towards  avoiding  the  difficulty  to  hold 
that,  before  one  under  a  criminal  sentence  of  a 
circuit  court  can  thus  attack  his  sentence  col- 
laterally, in  a  court  which  cannot  review  it  by 
any  direct  proceeding,  he  must  first  apply  to 
the  Circuit  Court  for  a  writ  of  habeas  corpus; 
and  if  the  writ,  or  his  discharge  under  it,  be  re- 
fused, he  may  then  bring  into  action  the  appel- 
late power  of  this  court,  and  by  a  writ  of  ha- 
beas corpus  out  of  this  court  stop  the  execu- 
tion of  a  sentence,  which  we  have  no  power  to 
reverse.  Few  questions  come  before  this  court 
which  may  affect  the  general  course  of  justice 
more  deeply  than  questions  of  jurisdiction. 
This  great  remedial  writ  of  habeas  corpus,  so 
«fficadona  and  prompt  in  its  action,  and  so  just- 
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ly  valued  in  our  country,  may  become  an  In- 
strument to  unsettle  the  nicely  adjusted  lines 
of  jurisdiction,  and  produce  conflict  and  disor- 
der. If  the  true  sphere  of  its  action,  and  the 
precise  limits  of  the  power  to  issue  it,  should 
become  in  any  degree  confused  or  indistinct, 
serious  consequences  may  follow — consequence* 
not  only  affecting  the  efficient  administration 
of  the  criminal  laws  of  the  United  States,  but 
the  harmonious  action  of  the  'divided  [*SS1 
sovereignties  by  Which  our  country  is  governed. 
For  these  reasons,  though  sensible  of  the  bias, 
which  I  suppose  everyone  has  in  favor  of  this 
process,  I  have  heretofore  felt,  and  now  feel 
constrained  to  examine  with  care  the  question 
of  our  jurisdiction  to  issue  it;  and  being  of 
opinion  that  this  court  has  not  power  to  in- 
quire into  the  validity  of  the  cause  of  commit- 
ment stated  in  this  petition,  I  think  it  should 
be  dismissed  for  that  reason. 

In  this  opinion  Mr.  Justice  Campbell  con- 
curs. 


MARY  ANN  CONNOR,  alias  Mary  Ann  Van 
Ness,  Tenant,  etc.,  Plff.  in  Er., 

▼. 

SAMUEL  A.  PEUGH'S  LESSEE. 

(See  S.  C.  18  How.  304,  305.) 

One,  not  party  below,  cannot  bring  error — ^mat- 
ters in  discretion  of  court  below,  not  subject 
of  appeal  or  writ  of  error. 

In  ejectment,  the  tenant  in  possenlon  havlnc 
neglected  to  appear  and  hare  berseU  made  defend- 
ant In  the  court  below,  cannot  have  a  writ  of  error 
to  the  Judgment  against  the  casual  ejector. 

To  the  action  of  the  court  below,  on  a  motion  to 
set  aside  the  Judgment,  and  for  leave  to  Intervene, 
It  being  a  matter  of  discretion,  no  appeal  Ilea,  nor 
Is  It  the  subject  of  a  bill  of  exceptions  or  writ  of 
error. 

Argued  Apr.  4,  1856.    Decided  Apr.  10,  1858. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia. 

Messrs.  Bradley,  Carlisle,  and  Lawrence,  for 
defendant  in  error:  ft 

At  the  October  Term,  1854,  judgment  by  de- 
fault was  rendered  in  an  action  of  ejectment 
brought  by  Peugh's  Lessee,  and  a  writ  of  pos- 
session was  ordered,  which  was  issued  March 
24,  1855,  returnable  the  fourth  Monday  of 
March,  instant,  and  was  returned  with  the  in- 
dorsement, "came  to  hand  too  late  for  serv- 
ice." On  the  23d  of  May,  1855,  an  alias  writ 
was  issued,  returnable  on  the  third  Monday  of 
October,  thereafter. 

Before  the  return  of  this  writ,  to  wit:  on  the 
6th  June,  1855,  a  motion  was  made  and  a  peti- 
tion filed  by  the  defendant  l>elow  (Connor)  to 
set  aside  the  judgment  and  to  quash  the  writ  of 
possession,  on  the  ground  that  the  declaration 
was  not  duly  served  upon  her,  in  proper  time. 

At  the  October  Term,  1866,  this  motion  was 
overruled  and  the  petition  was  dismisaed. 
Thereupon  the  defendant  below  prayed  an  ap- 
peal from  the  judgment  aforesaid,  so  as  afore- 
said rendered,  to  this  court,  which  was  granted, 
and  the  proceedings  were  brought  to  thia  court 
by  writ  of  error. 


NOTS. — Who  mar  appeal  to.  or  soe  ont  writ  «f 
error  from.  Federal  Suprem*  Court — see  note,  6* 
UB.A.  8S4. 

18  How. 


Digitized  by 


Google 


18S5. 


BouTH  ▼.  Martlakd. 


306-403 


The  defendant  in  error  moves  to  dismiu  the 
irrit  of  error,  on  the  ground  that  the  writ  of 
error  is  taken  to  the  judgment  of  the  court, 
overruling  the  motion  and  dismissing  the  peti- 
tion, which  was  a  matter  in  the  sound  discre- 
tion of  the  court  below,  and  not  the  subject  of 
a  writ  of  error. 

ib.  Brent  for  appellant. 

Mr.  Justice  Giier  delivered  the  opinion  of  the 
eourt: 

Defendant  in  error  moves  to  dismiss  the  writ 
of  error  in  this  case.  It  is  an  action  of  eject- 
ment brought  in  the  Circuit  Court  of  this  dis- 
trict in  usual  form,  by  serving  a  declaration  on 
the  tenant  in  possession  with  notice.  The 
declaration  and  notice  were  served  by  the  mar- 
shal, more  than  ten  days  before  March  Term, 
1854.  The  tenant  did  not  appear  and  have  her- 
self made  defendant  in  place  of  the  casual 
ejector,  according  to  the  exigency  of  the  notice; 
and_  at  October  Term  a  judgment  was  entered 
against  the  casual  ejector,  in  the  usual  and 
proper  form.  On  the  5lh  of  June,  1865,  the  ten- 
ant in  possesion  came  into  court  for  the  first 
time,  and  moved  to  set  aside  the  judgment  and 
execution  issued  thereon,  and  to  be  allowed  to 
defend  the  suit,  for  reasons  set  forth  in  her  af- 
fidavit. The  court  refused  to  grant  this  mo- 
tion, "whereupon  the  said  Mary  Ann  Connor 
pnyed  an  appeal,"  etc. 

The  tenant  in  possession  having  neglected  to 
appear  and  have  himself  made  defendant,  and 
confess  lease,  entry  and  ouster,  the  judgment 
was  properly  entered  against  the  casual  ejector. 
Ko  one  but  a  party  to  the  suit  can  bring  a  writ 
of  error.  The  tenant  having  neglected  to  have 
benelf  made  such,  cannot  have  a  writ  of  error 
to  the  judgment  against  the  casual  ejeccer. 

The  motion  afterwards  made  to  have  the 
judgment  set  aside,  and  for  leave  to  intervene, 
was  an  application  to  the  sound  discretion  of 
the  court.  To  the  action  of  the  court  on  such 
a  motion  no  appeal  lies,  nor  is  it  the  subject 
of  a  bill  of  exceptions  or  writ  of  error. 


«§••]  'DANIKL  SOUTII,  John  W.  Stouffer, 
Daniel  Middlekauff,  Sr.,  and  John  A.  K.  Brew- 
er, Flffs.  in  Error, 

V. 

THE  STATE  OF  MARYLAND,  Use  of  JONA- 
THAN W.  POTTLE. 

(See  S.  C.  18  How.  396-403.) 

Sheriff's  bond— construction  of — ^for  what  de- 
fault, action  may  be  brought  on — sureties  not 
liable  for  his  breach  of  publie  duty,  only 
when  he  acts  ministerially,  etc. — sureties  not 
liable  for  his  neglect  to  preserve  the  public 
peace  by  which  plaintiff  suffered  injury. 

.^here  the  speelflc  enumeration  of  duties  In  a 
MMirs  bond  inclodea  none  but  those  elasied  as 
•uaMerUI,  the  general  expressions  should  be  con- 
ttraed  to  include  only  such  other  duties  of  the 
*siM  kind  aaare  not  enumerated. 

Te  entitle  a  cltisen  to  sue  on  the  bond  for  his  own 
MS,  he  must  show  such  a  default  as  would  entitle 
Ub  to  recover  against  the  sheriff  In  an  action  on 
the  caw. 

inicn  the  sheriff  is  pnnlsbable  br  Indictment  as 
nr  a  misdemeanor,  his  sureties  are  not  bound  to 
1>  L.  ed. 


suffer  in  his  place,  or  to  Indemnify  individuals  for 
the  consequences  of  such  a  criminal  neglect. 

For  a  breach  of  public  duty,  an  officer  in  punish- 
able by  Indictment;  but  where  he  acts  mlDlgterluUy, 
and  Is  bound  to  render  certain  services  to  In- 
dividuals, for  a  compensation  in  fees  or  salary,  he 
Is  liable,  (or  acts  of  misfeasance  or  nonfeasance, 
to  Che  party  who  Is  injured  by  them. 

The  doty  of  conservator  of  the  peace  exercised 
by  the  sheriff  Is  a  public  duty,  for  neglect  of  which 
he  is  amenable  to  the  public,  and  puulsbable  by 
Indictment  only. 

An  action  on  a  sberltTs  bond  for  a  neglect  or  re- 
fusal to  preserve  the  public  peace,  in  consequence 
of  which  the  plaintiff  suffered  great  wroug  and 
Injury  from  the  unlawful  violence  of  a  mob,  Is  not 
maintainable. 

The  declaration  alleges  no  special  IncllTldoal 
right,  privilege  or  franchise  In  the  plaintiff  from 
the  enjoyment  of  which  he  has  been  restrainpd  or 
bludered  liy  the  malicious  act  of  the  sheriff;  nor 
does -It  charge  him  with  any  misfeasance  or  non- 
feasance In  his  ministerial  capacity  In  the  execution 
of  any  process  in  which  the  plaintiff  was  concerniHl, 
and  therefore  sets  forth  no  sufficient  cause  of 
action. 

Argued  Apr.  2,  1856.     Decided  Apr.  21,  1856. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maryland. 

This  is  an  action  of  debt  upon  the  official 
bond  of  Daniel  South,  one  of  the  plaintiffs  in 
error,  as  Sheriff  of  Washington  County,  Mary- 
land; the  other  plaintiffs  in  error  being  his 
sureties  thereon.  The  evidence  shows  that  Pot- 
tle, cestui  que  trust  of  the  defendant  in  error, 
a  resident  of  Massachusetts,  had  a  judgment 
against  one  Robinson,  Washington  County, 
Maryland.  A  writ  of  fieri  facias  having  is- 
sued, he  went  with  the  deputy-sheriff  and  his 
counsel,  to  have  the  same  levied  upon  Robin- 
son's property.  While  proceeding  to  make  the 
levy,  they  were  surrounded  oy  workmen, 
armed  with  stones,  etc.,  and  threatened  with 
violence,  if  the  levy  should  be  proceeded  with. 
They  went  to  a  house  near  by  for  protection. 
The  rioters  maintained  a  constant  armed  guard 
about  the  house  in  which  Pottle  and  his  coun- 
sel were  imprisoned,  preventing  escape.  U« 
appealed  to  the  deputy-sheriff  for  protection, 
and  protested  against  his  leaving  him,  as  he 
did,  to  consult  with  the  defendant  below,  the 
High  Sheriff. 

Subsequently  the  deputy,  in  company  with 
South,  the  High  Sheriff,  returned.  Pottle  de- 
manded of  South  that  he  should  protect  them. 
South,  however,  failed  to  do  so.  Pottle  did 
not  escape  until  after  he  had  paid  a  large  sum 
of  money  to  the  rioters,  for  his  enlargement, 
being  an  amount  alleged  to  be  due  to  them,  as 
wages,  by  Robinson. 

This  cause  having  been  argued  by  eonnsel  at 
a  former  term  of  this  court,  upon  consideration 
a  new  argument  was  ordered,  and  the  follow- 
ing questions  suggested  to  be  argued  by  coun- 
sel, which  were  argued  at  this  term  of  the 
court: 

1.  Whether  or  not  the  declaration  contains  » 
cause  of  action,  entitling  the  plaintiff  (Pottle) 
to  recover  against  the  sheriff  and  his  sureties, 
within  the  condition  of  the  official  bond,  ac- 
cording to  the  laws  of  the  State  of  Maryland. 

2.  Whether  or  not  the  sheriff  as  conservator 
of  the  public  peace,  is  liable  to  a  civil  action 
for  an  injury  to  the  person  or  property  of  an 
indiTiduai  from  a  riotous  assembly  or  mob,  ac- 
cording to  any  law  of  the  State  of  Maryland, 
if  it  should  appear  said  sheriff  unreasonably 
omitted  or  neglected  to  exert  hit  authority  to 
suppreaa  it. 
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3.  Whetlwr  or  not  tbe  sheriff,  as  conservator 
of  the  public  peace,  is  liable  to  the  plaintiff  in 
an  execution,  attending  personally  upon  the 
levy  or  sale  under  it  for  an  injury  to  nis  per- 
son or  property  from  a  riotous  assembly  or 
mob,  according  to  any  law  of  the  State  of 
Maryland,  if  it  should  appear  that  said  sheriff 
unreasonably  omitted  or  neglected  to  exert  his 
authority  to  suppress  it. 

4.  Whether  or  not,  on  the  case  last  stated, 
the  sheriff  would  be  liable  to  the  plaintiff  in  the 
execution,  if  he  desisted  in  good  faith  from  the 
sxecution  of  his  authority  at  the  instance  and 
request  of  said  plaintiff,  while  in  the  hands  of 
the  mob,  from  •apprehension  of  great  bodily 
injury,  if  an  effort  should  be  made  to  suppress 
it. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  tbe  court. 
Mr.  John  Nelson,  for  plaintiff  in  error: 

1.  The  declaration  contains  no  cause  of  ac- 
tion entitling  the  plaintiff  to  recover  against 
the  sheriff  and  his  sureties,  under  the  laws  of 
the  State  of  Maryland. 

2.  The  sheriff,  as  conservator  of  the  public 
pence,  is  not  liable  to  a  civil  action  for  an  in- 
jury to  the  person  or  property  of  an  individual 
from  a  riotous  assembly  or  mob,  according  to 
any  law  of  the  State  of  lllaryland,  even  if 
it  should  appear  that  he  unreasonably  omitted 
to  exert  his  authority  to  suppress  it. 

1  Thomas  Coke,  81,  82;  Com.  Dig.  Tit.  Vis- 
count— Authority  of  a  Sheriff,  C.  1 ;  Watson, 
sheriff,  2,  3j  1  Perry  &  Davidson,  297;  Pitcher 
V.  King,  9  Ad.  &  E.  288;  Holroyd  v.  Breare,  2 

B.  &,  A.  473;  Tensley  v.  Nassau,  7  St.  Tr.  42; 
Bamardiston  v.  Soames,  Fran.  K.  B.  380. 

3.  The  following  authorities  are  cited  under 
the  4th  question  submitted:  Cook  v.  Palmer,  6 
Barn.  &  C.  739;  8  Bam.  ft  C  698;  70  Mo.  536; 
13  Mo.  437. 

Messrs.  Severdy  Johnson  and  George  W.  Dob- 
bifl,  for  defendant  in  error: 

1.  The  sheriff  was,  virtute  officii,  conservator 
of  the  peace  of  the  State. 

Dalton   on    Sheriff,   20;    Com.   Dig.   Sheriff, 

C.  A.  C.  1  C,  2;  2  Hawk.  P.  C.  ch.  8,  sec.  4; 
Cro.  Car.  27;  3  Bac.  Abr.  689,  Title  Sheriff,  L. 

2.  As  sheriff,  he  was  responsible  for  acts  and 
omissions  of  his  deputies;  and  whether  so  or 
not,  having  been  present  during  two  days  of 
tbe  riot,  he  became  responsible  for  all  official 
omissions  of  his  duty  after  such  presence. 

Dalton,  176;  8  Bac.  Abr.  676;  2  McLean, 
103;  6  Sbep.  277,  2  App.  93. 

3.  Tbe  sheriff's  official  bond  is  liable  for 
every  failure  on  his  part  to  faithfully  execute 
said  office  of  sheriff.  His  failure  to  protect  and 
relieve  Pottle  waa  a  breach  of  the  condition 
of  thQ  bond  upon  which  a  right  of  action  ac- 
crued to  Pottle  against  the  sheriff  and  his 
sureties. 

1  Pet.  46;  12  Pick.  303:  6  Wend.  454. 

In  support  of  the  affirmative  of  tbe  first 
proposition  suggested  by  the  court,  tbe  counsel 
for  tbe  defendant  in  error  submitted  tbe  fol- 
lowing authorities: 

'ijB.te  Constitution  of  Maryland,  sees.  42,  10; 
Acts  of  Assembly  of  Maryland,  1709,  cb.  64; 
1801,  ch.  63:  1816,  ch.  98,  sec.  3;  1742.  ch.  10; 
1R26,  ch.  208:  1831,  ch.  58,  sec.  8;  1816,  cb. 
342:  Stat.  17th  Richard  II.  ch.  8;  State  t. 
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Way  man,  2  Gill  ft  J.  254;  Bespublica  ▼.  Mont- 
gomery, 1  Yeates,  419. 

In  support  of  the  affirmative  of  tbe  second 
point: 

1  T.  R.  493;  Ashby  v.  White,  2  Ld.  Raym. 
938;  Smith  v.  Hall,  2  Mod.  31;  Clark  v.  Moore. 
Rep.  Const,  a.  S.  C.  151;  Riddle  v.  Prop. 
Locks  and  Canals,  7  Mass.  109;  Lincoln  r.  Haps- 
good,  11  Mass.  360. 

In  support  of  the  affirmative  of  tbe  third 
point: 

Watson  on  Sheriffs,  107. 

Upon  the  fourth  point,  they  cited  Bae.  Abr. 
Tit.  Duress. 

Mr.  Justice  Grier  delivered  tbe  opinion  of  tbe 
court: 

In  this  case  a  verdict  was  rendered  for  the 
plaintiff  in  tbe  court  below,  and  the  defendant 
moved,  in  arrest  of  judgment,  "that  the  mat- 
ters set  out  in  tbe  declaration  of  the  plaintiff 
are  not  sufficient,  in  law,  to  support  the  ac- 
tion." If  it  be  found  that  the  court  erred  in 
overruling  this  motion  and  in  entering  the  judg- 
ment on  the  verdict,  a  consideration  of  tlie 
other  points  raised  on  the  trial  wlH  be  unneces- 
sary. 

The  action  is  brought  on  the  official  bond  of 
South,  as  sheriff  of  Washington  County.  Tlie 
declaration  sets  forth  the  condition  of  the  bond 
at  length.  The  breach  alleged  is,  in  substance, 
"that  while  Pottle  was  engaged  about  his  law- 
ful business,  certain  evil-disposed  persons  came 
about  him,  hindered  and  prevented  him,  threat- 
ened his  life,  with  force  of  arms  demanded  of 
him  a  large  sum  of  money,  and  imprisoned  and 
detained  him  for  the  space  of  four  days;  and 
until  he  paid  them  the  sum  of  $2,500  for  hi» 
enlargement." 

That  South,  the  sheriff,  being  present,  the 
plaintiff,  Pottle,  applied  to  him  for  protection, 
and  requested  him  to  keep  the  peace  of  the 
State  of  Maryland;  he,  tbe  said  sheriff,  having 
power  and  authority  so  to  do.  That  the  sher- 
iff neglected  and  refused  to  protect  and  defend 
the  plaintiff,  and  to  keep  the  peace,  wherefore 
it  is  charged,  "the  sheriff  did  not  well  and 
truly  execute  and  perform  the  duties  required 
of  bim  by  the  laws  of  said  State;"  and  thereby 
tbe  said  writing  obligatory  became  forfeited, 
and  action  accrued  to  the  plaintiff. 

This  declaration  does  not  charge  the  sherilT 
with  a  breach  of  his  duty  in  the  execution  of 
any  writ  or  process  in  which  Pottle,  the  real 
plaintiff  in  this  case,  was  personally  interested, 
but  a  neglect  or  refusal  to  preserve  tbe  publie 
peace,  in  consequence  of  which  the  plaintiff  suf- 
fered great  wrong  and  injury  from  the  unlaw- 
ful violence  of  a  mob.  It  assumes  as  a  postu- 
late that  every  breach  or  neglect  of  a  publie  duty 
subjects  the  officer  to  a  civil  suit  by  any  in- 
dividual who,  in  consequence  thereof,  has  suf- 
fered loss  or  injury;  and  consequently,  that 
the  sheriff  and  his  sureties  are  liable  to  this 
suit  on  his  bond,  because  he  has  not  "executed 
and  performed  all  the  duties  required  of  and 
imposed  on  him  by  the  laws  of  the  State." 

The  powers  and  duties  of  the  sheriff  are  usu- 
ally arranged  under  four  distinct  plasses: 

I.  In  his  judicial  capacity,  he  formerly  held 
the  sheriff's  toum,  or  county  courts,  and  per- 
formed other  functions  which  need  not  be 
enumerated. 

J  8  How. 
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402*]  *2.  As  king's  bailiff,  be  seized  to  the 
king's  use.  all  escheats,  forfeitures,  waifs, 
wrecks,  estrays,  etc. 

3.  As  conservator  of  the  peace  in  his  county 
or  bailiwick,  he  is  the  representative  of  the 
King,  or  sovereign  power  of  the  State  for  that 
purpose.  He  has  the  care  of  the  county,  and 
though  forbidden  by  Magna  Charta  to  act  as  a 
justice  of  the  peace  in  trial  of  criminal  cases, 
he  exercises  all  the  authority  of  that  oflioe 
where  the  public  peace  was  concerned.  He  may 
upon  view,  without  writ  or  process,  commit  to 
prison  all  persons  who  break  the  peace  or  at- 
tempt to  break  it,  he  may  award  process  of  the 
peace,  and  bind  anyone  in  recognizance  to  keep 
it.  He  is  bound,  ex  officio,  to  pursue  and  take 
all  traitors,  murderers,  felons,  and  other  mis- 
doers,  and  commit  them  to  jail  for  safe  custody. 
For  these  purposes  he  may  command  the  posse 
comitatus  or  power  of  the  county;  and  this 
summons,  everyone  over  the  a^  of  fifteen 
years  is  bound  to  obey,  under  pain  of  fine  and 
imprisonment. 

4.  In  his  ministerial  capacity  he  is  bound  to 
execute  all  processes  issuing  from  the  courts 
of  justice.  He  is  keeper  of  the  county  jail, 
and  answerable  for  the  safe  keeping  of  prison- 
era.  He  summons  and  returns  juries,  arrests, 
imprisons,  and  executes  the  sentence  of  the 
court,  etc.,  etc. 

1  Black.  Com.  343;  2  Hawk.  P.  C.  8,  sec.  4, 
etc.,  etc. 

Originally  the  office  of  sheriff  could  be  held 
by  none  but  men  of  large  estate,  who  were  able 
to   support  the   retinue  of   follows   which  the 
dignity  of  his  office  required,  and  to  answer  in 
damages  to  those  who  were  injured  by  his  neg- 
lect of  duty  in  the  performance  of  his  minis- 
terial functions.    In  more  modern  times,  a  bond 
with   sureties  supplies  the   place   of   personal 
wealth.    The  object  of  thpsc  bonds  is  security, 
not  the  imposition  of  liabilities  upon  the  sher- 
iff, to  which  he  was  not  subject  at  common 
law.     The   specific   enumeration   of   duties   in 
the  bond  in  this  case  includes  none  but  those 
that  are  classed  as  ministerial.     The  general 
expression,  in  conclusion,  should  be  construed 
to  include  only  such  other  duties  of  the  same 
kind  as  were  not  specially  enumerated.    To  en- 
title a  citizen  to  sue  on  this  bond  to  his  own 
use,  he  must  show  such  a  default  as  would  en- 
title him  to  recover  against  the  sheriff  in  an  ac- 
tion on  the  case.    When  the  sheriff  is  punish- 
•We  by  indictment  as  for  a  misdemeanor,  in 
cases  of  a  breach  of  some  public  duty,  his  sure- 
tirs  are  not  bound  to  suffer  in  his  place,  or  to 
indemnify  individuals  for  the  consequences  of 
iuch  a  criminal  neglect. 

It  is  an  undisputed  principle  of  the  common 
law,  that  for  a  breach  of  a  public  duty,  an 
officer  is  punishable  by  indictment;  but  where 
lie  acts  ministerially,  and  is  bound  to  render 
certain  services  to  individuals,  for  a  compensa- 
tes*] tion  in  fees  or  salary,  he  'is  liable  for 
acts  of  misfeasance  or  non-feasance  to  the  par- 
ty who  is  injured  by  them. 

Ilie  powers  and  duties  of  conservator  of  the 
peace  exercised  by  the  sheriff  are  not  strictly 
judicial;  but  he  may  be  said  to  act  as  the 
cliief  magistrate  of  his  county,  wielding  the 
executive  power  for  the  preservation  of  the 
Public  peace.    It  is  a  public  duty,  for  neglect 


of  which  he  is  amenable  to  the  public,  and 
punishable  by  indictment  only. 

The  history  of  the  law  for  centuries  proves 
this  to  be  the  case.  Actions  against  the  sheriff 
for  a  breach  of  his  ministerial  duties  in  the 
execution  of  process  arc  to  be  found  in  almost 
every  book  of  reports.  But  no  instance  can  be 
found  where  a  civil  action  has  been  sustained 
against  him  for  his  default  or  misbehavior  as 
conservator  of  the  peace,  by  those  who  have 
suffered  injury  to  their  property  or  persons 
through  the  violence  of  mobs,  riots,  or  insur- 
rections. 

In  the  case  of  Entick  ▼.  Carrington,  Stat« 
Trials,  Vol.  XIX.  p.  1002,  Lord  Camden  re- 
marks: "No  man  ever  heard  of  an  action 
against  a  conservator  of  the  peace  as  such." 

The  case  of  Ashby  v.  White,  2  Lord  Raym. 
938,  has  been  often  quoted  to  show  that  u 
sheriff  may  be  liable  to  a  civil  action  where  he 
has  acted  in  a  judicial,  rather  than  a  minis- 
terial capacity.  This  was  an  action  brought 
by  a  citizen  entitled  to  vote  for  member  of 
Parliament,  against  the  sheriff  for  refusing  his 
vote  at  an  election.  Gould,  Justice,  thought 
the  action  would  not  lie,  because  the  sheriff 
acted  as  a  judge.  Powis,  because,  though  not 
strictly  a  judge,  he  acted  quasi  judicially. 
But  Holt,  Ch.  J.,  decided  that  the  action 
would  lie:  1st.  "Because  the  plaintiff  had  a 
right  or  privilege.  2d.  That,  by  the  act  of 
the  officer,  he  was  hindered  from  the  enjoy- 
ment of  it."  3d.  By  the  finding  of  the  jury 
the  act  was  done  maliciously.  The  later 
cases .  all  concur  in  the  doctrine,  that  where 
the  officer  is  held  liable  to  a  civil  action  for 
acts  not  simply  ministerial,  the  plaintiff  must 
allege  and  prove  each  of  these  propositions. 
See  Cullen  v.  Morris,  2  Starkie,  N.  P.  C.  677; 
Harraan  v.  Tiffcndcn,  I  East,  555,  etc.,  etc. 

The  declaration  in  the  case  before  us  is 
clearly  not  within  the  principles  of  these  de- 
cisions. It  alleges  no  special  individual  right, 
privilege,  or  franchise  in  the  plaintiff,  from 
the  enjoyment  of  which  he  has  been  restrained 
or  hindered  by  the  malicious  act  of  the  sheriff; 
nor  does  it  charge  him  with  any  misfeasance 
or  non-feasance  in  his  ministerial  capacity,  in 
the  execution  of  any  process  in  which  the 
plaintiff  was  concerned.  Consequently,  we  are 
of  opinion  that  the  declaration  sets  forth  no 
sufficient  cause  of  action. 

The  judgment  of  the  Circuit  Court  is,  there- 
fore, reversed. 


•THE  STATE  OF  PENNSYLVANIA,   [•481 
Complainant, 

T. 

THE  WHEELING  AND  BELMONT  BRIDGE 
COMPANY  et  al. 

(See  8.  0.  18  How.  421-459.) 

Act  of  Congress  may  supersede  decree  of  court 
founded  on  public  right — compact  between 
Virginia  and  Kentucky — Act  of  Congress  not 
in   conflict   with  Constitution. 

Note. — Power  of  CoDKresa  to  regulote  commerce. 
State  licenses.  Power  of  state  to  tax  commerce — ■ 
see  note  to  GIblwns  v.  Ogdeo,  0  L.  ed.  U.  S.  23, 
and  note  to  Brown  v.  Maryland,  6  L.  ed.  U.  S.  678. 
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An  Act  of  Congreas,  that  a  certain  bridge  across 
the  Ohio  BiTcr  Is  ^•declared  to  be  a  lawful  structure, 
and  shall  be  so  held  and  taken  to  be,  anything  lu 
the  laws  of  the  United  States  to  the  contrary  not- 
withstanding," supersedes  the  eSect  and  operation 
of  the  decree  of  the  court  previously  rendered, 
declaring  It  an  obstruction  to  navigation  and  di- 
recting Its  removal.  ,       .  ^  ^    .  ^t.  _» 

Congress  cannot  annul  a  Judgment  of  the  court 
upon  the  private  rights  of  parties,  but  can  one 
founded  on  the  unlawful  Interference  with  the  en- 
joyment of  a  public  right  which  la  under  the  regu- 
lation of  Congress.        .  _    ,  «  ..     .^,.     .   »    . 

The  decree  for  costs  Is  not  affected  by  the  Act  of 

The  compact  between  the  States  of  Virginia  and 
Kentucky  at  the  time  of  the  admission  of  the  latter 
Into  the  Unlqn,  cannot  operate  as  a  restriction 
upon  the  power  of  Congress  under  the  Constitu- 
tion   to    regulate    commerce    among    the    several 

The' Act  of  CoD.,-resB  above  referred  to.  Is  not  In 
conflict  with  the  L.ause  of  the  Constitution  that  no 
preference  sbull  be  given  to  the  ports  of  one  State 
over  those  ot-another.  ^  .....     .. 

Motion  for  attachment  for  contempt  for  disobe- 
dience of  an  Injunction  against  reconstruction  of 
the  bridge,  denied  for  same  reasons. 

Argued  Dec.  16,  1856.     Decided  Apr.  21,  1856. 

rr>HG  original  bill  in  this  case  was  filed  in 
I  this  court,  under  its  original  jurisdiction, 
by  the  State  of  Pennsylvania,  for  the  removal 
of  an  alleged  obstruction  to  the  navigation  of 
the  Ohio  Kiver,  caused  by  the  erection  of  the 
bridges  at  Wlieeling.  For  the  full  history  of 
the  case,  and  all  of  the  facts  involved,  consult 
the  reports  of  the  proceedings  heretofore  bad 
in  this  court. 
0  How.  617;  11  How.  528;  13  How.  518. 
In  May,  1852,  this  court  rendered  a  decree, 
which  declared  the  bridge  in  question  to  be  an 
obstruction  of  the  free  navigation  of  the  Ohio 
River,  and  directed  that  the  obstruction  be  re- 
moved, either  by  elevating  the  bridge  to  a 
height  designated;  or  by  abatement. 

On  August  3l8t,  1862,  before  the  execution 
of  the  said  decree,  by  an  Act  of  Congress,  the 
bridges  constructed  by  the  Company  at  Wheel- 
ing were  declared  to  be  lawful  structures  in 
their  then  condition,  and  were  also  declared  to  be 
post  roads  for  the  passage  of  the  mail  of  the 
United  States. 

Subsequently,  the  main  bridge  waa  blown 
down  in  a  gale  of  wind,  and  the  Company  was 
making  preparations  to  rebuild  it,  when  the 
plaintiff  filed  a  bill  praying  for  an  injunction. 

No  opposition  was  made  on  the  part  of  the 
Company,  and  the  injunction  was  granted,  as 
a  matter  of  course,  by  Mr.  Justice  Grier,  in 
vacation.  The  Company  disregarded  the  in- 
junction, and  the  present  hearing  arises  on 
motions  by  the  plaintiff  for  attachment  and 
sequestration  of  the  property  of  the  Company 
for  contempt,  and  a  motion  by  the  Company 
to  dissolve  the  injunction. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  Stanton,  Danagh,  Walker  and 
Campbell,  for  complainants. 

Messrs.  Johnson,  Fitxhngh,  Stnart,  Cad- 
walader  and  Russell,  for  respondents. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

The  motion  in  this  case  is  founded  upon  a 
bill  filed  to  carry  into  execution  a  decree  of 
the  court,  rendered  against  the  defendants  at 
the  adjourned  term  in  May,  1852,  which  de- 
cree declared  the  bridge  erected  by  them  across 


Island,  to  be  an  obstruction  of  the  free  navi- 
gation  of  the  said  river,  and  thereby  oc- 
casioned a  special  damage  to  the  plaintiff,  for 
which  there  was  not  an  adequate  remedy  at 
law,  and  directed  that  the  obstruction  be  re- 
moved, either  by  elevating  the  bridge  to  » 
height  designated,  or  by  abatement. 

Since  the  rendition  of  this  decree,  and  on 
the  Slst  August,  1852,  an  Act  of  Congress  has 
been  passed  as  follows:  "That  the  bridges 
across  the  Ohio  River  at  Wheeling,  in  the 
State  of  Virginia,  and  at  Bridgeport,  in  the 
State  of  Ohio,  abutting  on  Zane's  Island,  in 
said  river,  are  hereby  declared  to  be  lawful 
structures  in  their  present  positions  and  ele- 
vations, and  shall  be  so  held  and  taken  to  be, 
anything  in  the  law  or  laws  of  the  United 
States  to  the  contrary  notwithstanding." 

And  further,  "That  the  said  bridges  be  de- 
clared to  be  and  are  established  post  roads  for 
the  passage  of  the  mails  of  the  United  Staton, 
and  that  the  Wheeling  and  Belmont  Bridge 
Company  are  authorized  to  have  and  maintain 
their  bridges  at  their  present  site  and  ele- 
vation, and  the  officers  and  crews  of  all  ves- 
sels and  boats  navigating  said  river  are  re- 
quired to  regulate  the  use  of  their  said  ves- 
sels, and  of  any  pipes  or  chimneys  belonging 
thereto,  so  as  not  to  interfere  with  the  ele- 
vation  and  construction  of  said  bridges." 

Tlie  defendants  rely  upon  this  Act  of  Con- 
gress as  furnishing  authority  for  the  con- 
tinuance of  the  bridge  as  constructed,  and  aa 
superseding  the  effect  and  operation  of  the  de- 
cree of  the  court  previously  rendered,  declar- 
ing it  an  obstruction  to  the  navigation. 

On  the  part  of  the  plaintiff,  it  is  insisted 
that  the  Act  is  unconstitutional  and  void, 
which  raises  the  principal  question  in  the  caae. 
In  order  to  a  proper  understanding  of  this 
question,  it  is  material  *to  recur  to  the  [*4  3* 
ground  and  principles  upon  which  the  majority 
of  the  court  proceeded  in  rendering  the  de- 
cree now  sought  to  be  enforced. 

Tlie  bridge  had  been  constructed  under  an 
Act  of  Legislature  of  the  State  of  Virginia; 
and  it  was  admitted  that  Act  conferred  full 
authority  upon  the  defendants  for  the 
erection,  subject  only  to  the  power  of  Congress 
in  the  regulation  of  commerce.  It  was 
claimed,  however,  that  Congress  had  acted 
upon  the  subject  and  had  regulated  the  navi- 
gation of  the  Ohio  River,  and  had  thereby  se- 
cured to  the  public,  by  virtue  of  its  authority, 
the  free  and  unobstructed  use  of  the  same; 
and  that  the  erection  of  the  bridge,  so  far  aa 
it  interfered  with  the  enjoyment  of  this  use, 
was  inconsistent  with  and  in  violation  of  the 
Acts  of  Congress,  and  destructive  of  the  right 
derived  under  them;  and  that,  to  the  extent 
of  this  interference  with  the  free  navigation  of 
the  river,  the  Act  of  the  Legislature  of  Vir- 
ginia afforded  no  authority  or  justification 
It  was  in  conflict  with  the  Acts  of  Congrcsa, 
which  were  the  paramount  law. 

This  being  the  view  of  the  case  taken  by  a 
majority  of  the  court,  they  found  no  difficulty 
in  arriving  at  the  conclusion,  that  the  obstni^ 
tion  of  the  navigation  of  the  river,  by  the 
bridge,  was  a  violation  of  the  right  secured 
to  the  public  by  the  Constitution  and  laws  of 
Congress,  nor  in  applying  the  appropriats 
remedy  in  behalf  of  the  plaintiff.    The  ground 
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-will  be  found   reported   in   13  How.   518;    10 
Curtis,  021. 

Since,  however,  the  rendition  of  this  decree, 
tlv>  Acts  of  Congress,  already  referred  to,  have 
been  passed,  by  which  the  bridge  is  made  a 
post  road  for  the  passage  of  the  mails  of  the 
United  States,  and  the  defendants  are  au- 
thorized to  have  and  maintain  it  at  its  present 
site  and  elevation,  and  requiring  all  persons 
navi;;^ting  the  river  to  regulate  such  navi- 
gation so  as  not  to  interfere  with  it. 

So  far,  therefore,  as  this  bridge  created  an 
(ibst  ruction  to  the  free  navigation  of  the  river, 
in  view  of  the  previous  Acts  of  Congress,  tliey 
are  to  be  regarded  and  modified  in  this  subse- 
quent legislation;  and  although  it  still  may  be 
un  obstruction  in  fact,  is  not  so  in  the  con- 
templation of  law.  We  have  already  said, 
tmd  the  principle  is  undoubted,  that  the  Act 
of  the  Legislature  of  Virginia  conferred  full 
iiuthority  to  erect  and  maintain  a  bridge,  sub- 
ject to  the  exercise  of  the  power  of  Congress 
to  regulate  the  navigation  of  the  river.  That 
liody  having,  in  the  exercise  of  this  power, 
legulated  the  navigation  consistent  with  its 
{•reservation  and  continuation,  the  authority 
to  maintain  it  would  seem  to  be  complete, 
'.rhat  authority  combines  t)ie  concurrent 
|iowers  of  both  governments,  state  and  federal, 
ivhich,  if  not  sufficient,  certainly  none  can  be 
lound  in  our  system  of  government. 
131*]  *We  do  not  enter  upon  the  question, 
x'hether  or  not  Congress  possess  the  power, 
jnder  the  authority  in  the  Constitution,  "to 
ratablish  postoffices  and  post  roads,"  to  legal- 
ize this  bridge;  for,  conceding  that  no  such 
powers  can  be  derived  from  this  clause,  it 
must  be  admitted  that  it  is,  at  least,  neces- 
sarily included  in  the  power  conferred  to 
regulate  commerce  among  the  several  States. 
The  regulation  of  commerce  includes  inter- 
course and  navigation,  and,  of  course,  the 
power  to  determine  what  shall  or  shall  not  be 
deemed  in  judgment  of  law  an  obstruction  of 
navigation;  and  that  power,  as  we  have  seen, 
has  been  exercised  consistent  with  the  con- 
tinuance of  the  bridge. 

But  it  is  urged  that  .the  Act  of  Congress  can- 
not have  the  effect  and  operation  to  annul  the 
judgment  of  the  court  already  rendered,  or 
the  rights  determined  thereby  in  favor  of  the 
plaintiff.  This,  as  a  general  proposition,  is 
certainly  not  to  be  denied,  especially,  as  it  re- 
spects adjudication  upon  the  private  rights  of 
parties.  When  they  have  passed  into  judg- 
ment the  right  becomes  absolute,  and  it  is  the 
duty  of  the  court  to  enforce  it. 

The  case  before  us,  however,  is  distinguish- 
able from  this  class  of  cases,  so  far  as  it  re- 
spects that  portion  of  the  decree  directing  the 
abatement  of  the  bridge.  Its  interference  with 
the  free  navigation  of  the  river  constituted  an 
obstruction  of  a  public  right  secured  by  Acts 
of  Congress. 

But,  although  this  right  of  navigation  be  a 
public  right  common  to  all,  yet  a  private 
party  sustaining  special  damage  by  the  ob- 
struction may,  as  has  been  held  in  this  case, 
maintain  an  action  at  law  against  the  party 
creating  it,  to  recover  his  damages;  or  to  pre- 
vent irreparable  injury,  file  a  bill  in  chancery 
for  the  purpose  of  removing  the  obstruction. 
In  both  eases,  the  private  right  to  damages, 
or  to  the  removal,  ariaes  out  of  the  unlawful 
IS  Ii.  ed. 


interference  with  the  enjoyment  of  the  publio 
right,  which,  as  we  have  seen,  is  under  the 
regulation  of  Congress.  Now,  we  agree,  if  the 
remedy  in  this  case  had  been  an  action  at 
law,  and  a  judgment  rendered  in  favor  of  the 
plaintiff  for  damages,  the  right  to  these  would 
have  passed  beyond  the  reach  of  the  power  of 
Congress.  It  would  have  depended,  not  upon 
the  public  right  of  the  free  navigation  of  the 
river,  but  upon  the  judgment  of  the  court. 
The  decree  before  us,  so  far  as  it  respects  the 
costs  adjudged,  stands  upon  the  same  princi- 
ples, and  is  unaffected  by  the  subsequent  law. 
But  that  part  of  the  decree,  directing  the 
abatement  of  the  obstruction,  is  executory,  a 
continuing  decree,  which  requires  not  only  the 
removal  of  the  bridge,  but  enjoins  the  de- 
fendants against  any  reconstruction  or  con- 
tinuance. Now,  whether  it  is  a  future  existing 
or  continuing  obstruction  depends  upon  the 
question  whether  or  not  it  interferes  with  the 
right  of  navigation.  If,  in  the  meantime, 
'since  the  decree,  this  right  has  been  [*4SB 
modified  by  the  competent  authority,  so  that 
the  bridge  is  no  longer  an  unlawful  obstrue- 
tion,  it  is  quite  plain  the  decree  of  the  court 
cannot  be  enforced.  There  is  no  longer  any 
interference  with  the  enjoyment  of  the  publio 
right  inconsistent  with  law,  no  more  than 
there  would  be  where  the  plaintiff  himself  had 
consented  to  it,  after  the  rendition  of  the  de- 
cree. Suppose  the  decree  had  been  executed, 
and  after  that,  the  passage  of  the  law  in  ques- 
tion, can  it  be  doubted  that  the  defendants 
would  have  had  a  right  to  reconstruct  itT 
And  is  it  not  equally  clear  that  the  right  to 
maintain  it,  if  not  abated,  existed  from  the 
moment  of  the  enactment? 

A  class  of  cases  that  have  frequently  oc- 
curred in  the  state  courts  contain  principles 
analogous  to  these  involved  in  the  present 
case.  The  purely  internal  streams  of  a  state 
which  are  navigable  belong  to  the  riparian 
owners  to  the  thread  of  the  stream,  and,  as 
such,  they  have  a  right  to  use  the  waters  and 
bed  beneath,  for  their  own  private  emolument, 
subject  only  to  the  public  right  of  navigation. 
They  may  construct  wharves  or  dams  or 
canals,  for  the  purpose  of  subjecting  the 
stream  to  the  various  uses  to  which  it  may  be 
applied,  subject  to  this  public  easement.  But, 
if  these  structures  materially  interfere  with 
the  public  right,  the  obstruction  may  be  re- 
moved or  abated  as  a  public  nuisance. 

In  respect  to  these  purely  internal  streanM 
of  a  state,  the  public  right  of  navigation  is 
exclusively  under  the  control  and  regulation 
of  the  state  Legislature;  and  in  case  where 
these  erections  or  obstructions  to  the  navigation 
are  constructed  under  a  law  of  the  state  or 
sanctioned  by  legislative  authority,  they  are 
neither  a  public  nuisance  subject  to  abate- 
ment, nor  is  the  individual  who  may  have  sus- 
tained special  damage  from  their  interferenee 
with  the  public  use  entitled  to  any  remedy  for 
his  loss.  So  far  as  the  public  use  of  the 
stream  is  concerned,  the  Legislature  having 
the  power  to  control  and  regulate  it,  the 
Statute  authorizing  the  structure,  though  it 
may  be  a  real  impediment  to  the  navigation, 
makes  it  lawful. 

5  Wend.  448,  449;  16  Wend.  113;  17  T.  R. 
195;  20  T.  K.  90,  101;  6  Cow.  105. 

It  is  also  urged  that  this  Art^f  Congress  is 
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void,  for  the  reason  that  it  is  inconsistent 
with  the  compact  between  the  States  of  Vir- 
ginia and  Kentuclcy,  at  the  time  of  the  admis- 
sion of  the  latter  into  the  Union,  by  which  it 
was  agreed,  "that  the  use  and  navigation  of 
the  River  Ohio,  so  far  as  the  territory  of  the 
proposed,  or  the  territory  tliat  shall  remain 
within  the  limits  of  this  Commonwealth,  lies 
thereon,  shall  be  free  and  common  to  the 
citizens  of  the  United  States,"  and  which  com- 
pact was  assented  to  by  Congress  at  the  time 
of  the  admission  of  the  State. 

This  court  held,  in  the  case  of  Green  et  al. 
V.  Diddle,  8  Wheat.  1;  6  Curtis,  345; 
4S3*]  *that  an  act  of  the  liCgislature  of  Ken- 
tucky in  contravention  of  the  compact,  was 
null  and  void,  within  the  provision  of  the 
Constitution  forbidding  a  state  to  pass  any 
law  impairing  the  obligation  of  contracts. 
But  that  is  not  the  question  here.  The  ques- 
tion here  is,  whether  or  not  the  compact  can 
operate  as  a  restriction  upon  the  power  of 
Congress  under  the  Constitution  to  regulate 
conittierce  among  the  several  States.  Clearly 
not.  Otherwise  Congress  and  two  states  would 
possess  the  power  to  modify  and  alter  the 
Constitution  itself. 

This  is  80  plain  that  it  is  unnecessary  to 
pursue  the  argument  further.  But  we  may 
refer  to  the  case  of  Wilson  v.  Mason,  1  Cranch, 
88,  02;  1  Curtis,  346;  where  it  was  held  that 
this  compact,  which  stipulated  that  rights 
acquired  under  the  Commonwealth  of  Virginia 
shall  be  decided  according  to  the  then  existing 
laws,  could  not  deprive  Congress  of  the  power 
to  regulate  the  appellate  jurisdiction  of  this 
court,  and  prevent  a  review  where  none  was 
given  in  the  state  law  e.\isting  at  the  time  of 
'  the  compact.  Again,  it  is  insisted  that  the 
Act  of  Congress  is  void,  as  being  inconsistent 
with  the  clause  in  the  9th  section  of  article 
Ist  of  the  Constitution,  which  declares  that 
"no  preference  shall  be  given  by  any  regula- 
tion of  commerce  or  revenue  to  the  ports  of 
one  state  over  those  of  another;  nor  shall 
Tessels  bound  to  or  from  one  state  be  obliged 
to  enter,  clear,  or  pay  duties  in  another." 

It  is  urged  that  the  interruption  of  the 
navigation  of  the  steamboats  engaged  in 
commerce  and  conveyance  of  passengers  upon 
the  Ohio  River  at  Wheeling  from  the  erection 
of  the  brdige,  and  the  delay  and  expense  aris- 
ing therefrom,  virtually  operate  to  give  a  pref- 
erence to  this  port  over  that  of  Pittsburg; 
that  the  vessels  to  and  from  Pittsburg  navi- 
gating the  Ohio  and  Mississippi  rivers  are  not 
only  subjected  to  this  delay  and  expense  in 
the  course  of  the  voyage,  but  that  the  olwtruc- 
tion  will  necessarily  have  the  effect  to  stop 
the  trade  and  business  at  Wheeling,  or  divert 
the  same  in  some  other  direction  or  channel 
of  commerce.  Conceding  all  this  to  be  true, 
a  majority  of  the  court  are  of  opinion  that  the 
Act  of  Congress  is  not  inconsistent  with  the 
elAUse  of  the  Constitution  referred  to — in 
other  words,  that  is  not  giving  a  preference  to 
the  ports  of  one  state  over  those  of  another, 
within  the  true  meaning  of  that  provision. 
There  are  many  Acts  of  Congress  passed  in  the 
exercise  of  this  power  to  regulate  commerce, 
providing  for  a  special  advantage  to  the  port 
or  ports  of  one  state  and  which  very  advan- 
tage  mtiy  incidentally  operate  to  the  prejudice 
of  tlu  porta  in  «  iieigjilwiiiur  atato,  vuioh  have 
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never  been  supposed  to  conflict  with  this  limi- 
tation upon  its  power.  The  improvement  of 
rivers  and  harbors,  the  erection  of  light- 
houses, and  other  facilities  of  commerce,  may 
be  referred  to  as  examples.  It  will  not  do  to 
say  that  the  exercise  of  an  'admitted  ['434 
power  of  Congress  conferred  by  the  Consti- 
tution is  to  be  withheld,  if  it  appears,  or  can 
l>e  shown,  that  the  effect  and  operation  of  the 
law  may  incidentally  extend  beyond  the  limi- 
tation of  the  power.  Upon  any  such  interpre- 
tation, the  principal  object  of  the  framers  of 
the  instrument  in  conferring  the  power  would 
be  sacrificed  to  the  subordinate  consequences 
resulting  from  its  exercise.  These  conse- 
quences and  incidents  are  very  proper  con- 
siderations to  be  urged  upon  Congress  for  the 
purpose  of  dissuading  that  body  from  its 
exercise,  but  afford  no  ground  for  denying  the 
power  itself,  or  the  right  to  exercise  it. 

The  court  are  also  of  opinion,  that,  accord- 
ing to  the  true  exposition  of  this  prohibition 
upon  the  power  of  Congress,  the  law  in  ques- 
tion cannot  be  regarded  as  in  conflict  with  it. 

The  propositions  originally  introduced  into 
the  convention,  from  which  this  clause  in  the 
Constitution  was  derived,  declared  that  Con- 
gress shall  not  have  power  to  compel  vessels 
belonging  to  citizens  or  foreigners  to  enter  or 
pay  duties  or  imposts  in  any  other  state  than 
that  to  which  they  were  bound,  nor  to  clear 
from  any  other  than  that  in  which  their  car- 
goes were  laden.  Nor  shall  any  privilege  or 
immunity  be  granted  to  any  vessels  on  enter- 
ing or  clearing  out,  or  paying  duties  or  im- 
posts, in  one  state  in  preference  to  another. 
Also,  that  Congress  shall  not  have  power  to 
fix  or  establish  the  particular  ports  for  collect- 
ing the  duties  or  imposts  in  any  state,  unless 
the  state  should  neglect  to  fix  them  upon 
notice.  I  give  merely  the  substance  of  the 
several  propositions. 

Luther  Martin,  in  his  letter  to  the  Legis- 
lature of  Maryland,  says  that  these  proposi- 
tions were  introduced  into  the  convention  by 
the  Maryland  delegation;  and  that  without 
them,  he  observes,  it  would  have  been  in  the 
power  of  Congress  to  compel  ships  sailing  in 
or  out  of  the  Chesapealce  to  clear  or  enter  at 
Norfolk,  or  some  port  in  Virginia — a  regu- 
lation that  would  DO  injurious  to  the  com- 
merce of  Maryland.  It  appears  also,  from  the 
reports  of  the  convention,  that  several  of  the 
delegates  from  that  State  expressed  appre- 
hensions that  under  the  power  to  regulate 
commerce  Congress  might  favor  ports  of  par- 
ticular states,  by  requiring  vessels  destined  to 
other  states  to  enter  and  clear  at  the  ports  of 
the  favored  ones,  as  a  vessel  bound  for  Balti- 
more to  enter  and  clear  at  Norfolk. 

These  several  propositions  finally  took  the 
form  of  the  clause  in  question,  namely:  "No 
preference  shall  be  given  by  any  regulation  of 
commerce  or  revenue  to  the  ports  of  one  state 
over  those  of  another;  nor  shall  vessels  bound 
to  or  from  one  state  be  obliged  to  enter  or 
dear  or  pay  duties  in  another." 

I  Elliot's  Deb.  266,  270,  279,  280,  311,  375: 
5  lb.  478,  483,  502,  545. 

The  power  to  establish  their  ports  of  entry 
and  clearance  by  'the  states  was  given  [*4SS 
up,  and  left  to  Congress.  But  the  rights  of 
the  States  were  secured,  by  the  exemption  of 
veueU  from  the  neoMuity  of  antering  or  pay- 
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tag  duties  in  the  ports  of  any  state  other  than 
tluit  to  which  they  were  bound,  or  to  obtain  a 
dearancc  from  any  port  other  than  at  tlie 
home  port,  or  that  from  which  they  sailed. 
Aad  Mao  by  the  provision  that  no  preference 
should  be  given,  by  any  regulation  of  com- 
meroe  or  revenue,  to  the  ports  of  one  state 
over  those  of  anotlier.  So  far  as  the  regu- 
lation of  revenue  is  concerned,  the  prohibition 
hi  tlte  clause  does  not  seem  to  have  been  very 
important,  as,  in  a  previous  section  (8),  it 
was  declared  that  "all  duties,  imposts,  and 
excises,  shall  be  uniform  throughout  the  Unit- 
ed States;"  and  as  to  a  preference  by  a  regu- 
lation of  commerce,  the  history  of  the  pro- 
vision, as  well  as  its  language,  loolcs  to  a 
prohibition  against  granting  privileges  or  im- 
munities to  vessels  entering  or  clearing  from 
the  ports  of  one  state  over  those  of  another. 
That  these  privileges  and  immunities,  what- 
ever they  may  be  in  the  judgment  of  Congress, 
shall  be  common  and  equal  in  all  the  ports  of 
the  several  States.  Thus  much  is  undoubtedly 
embraced  in  the  prohibition;  and  it  may, 
certainly,  also  embrace  any  other  description 
of  legislation  looking  to  a  direct  privilege  or 
prpfor?nce  of  the  ports  of  any  particular  state 
over  those  of  another.  Indeed,  the  clause,  in 
terms,  seems  to  import  a  prohibition  against 
some  positive  legislation  by  Congress  to  this 
clfpct,  and  not  against  any  incidental  ad- 
vantages that  might  possibly  result  from  the 
legislation  of  Congress  upon  other  subjects 
(•nnnected  with  commerce,  and  confessedly 
within  its  power. 

Itesidcs,  it  is  a  mistake  to  assume  that  Con- 
gress is  forbidden  to  give  a  preference  to  a 
jmrt  in  one  state  over  a  port  in  another.  Such 
preference  is  given  in  every  instance  where 
it  makes  a  port  in  oqe  state  a  port  of  entry, 
and  refuses  to  make  another  port  in  another 
state  a  port  of  entry.  No  greater  preference, 
in  one  sense,  can  be  more  directly  given  than 
in  this  way;  and  yet  the  power  of  Congress  to 
give  such  preference  has  never  been  questioned. 
Sior  cnn  it  be  without  asserting  that  the 
moment  Congress  makes  a  port  in  one  state  a 
port_  of  entry,  it  is  bound,  at  the  same  time, 
to  make  all  other  ports  in  all  other  states 
ports  of  entry.  The  truth  seems  to  be,  that 
wluit  is  forbidden  is,  not  discrimination  be- 
tween individual  ports  within  the  same  or  dif-. 
ferent  states,  but  diseriminntion  between 
states;  and  if  so,  in  order  to  bring  this  case 
within  the  prohibition,  it  is  necessary  to  show, 
not  merely  discrimination  between  Pittsburg 
and  Wheeling,  but  discrimination  between  the 
ports  of  Virginia  and  those  of  Pennsylvania. 

Upon  the  whole,  without  pursuing  the 
examination  further,  our  conclusion  is,  that, 
80  far  as  respects  that  portion  of  the  decree 
which  directs  the  alteration  or  abatement  of 
4S6*]  the  bridge,  it  'cannot  be  carried  into 
execution  since  the  Act  of  Congress  which 
regulates  the  navigation  of  the  Ohio  River, 
consistent  with  the  existence  and  continuance 
of  the  bridge;  and  that  this  part  of  the 
motion,  in  behalf  of  the  plaintiff,  must  be  de- 
nied. But  that,  so  far  as  respects  that  portion 
of  the  decree  which  directs  the  costs  to  be 
paid  by  the  defendants,  the  motion  must  be 
granted.  ^ 

A  motion  has  also  been  made,  on  behalf  of 
the    plaintiff,    for    attacbmenta    against    the 
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President  of  the  Bridge  Company  and  others, 
for  disobedience  of  an  injunction  issued  by 
Mr.  Justice  Grier,  in  vacation,  on  the  27th 
June,  1854. 

It  appears  that  since  the  rendition  of  the 
decree  of  'this  court  and  the  passage  of  the 
Act  of  Congress,  and  before  any  proceedings 
taken  to  enforce  the  execution  of  the  decree, 
notwithstanding  this  Act,  the  bridge  was 
broken  down,  in  a  gale  of  wind,  leaving  only 
some  of  the  cables  suspended  from  the  towers 
across  the  river.  Upon  the  happening  of  this 
event,  a  bill  was  filed  by  the  plaintiff,  and  an 
application  for  the  injunction  above  mentioned 
was  made,  which  was  granted,  enjoining  the 
defendants,  their  officers  and  agents,  against  a 
reconstruction  of  the  bridge,  unless  in  con- 
formity with  the  requirements  of  the  previous 
decree  in  the  case.  The  object  of  the  injunc- 
tion was  to  suspend  the  work,  together  with 
the  |jeat  exjienses  attending  it,  until  the  de- 
termmation  of  the  question  by  this  court  as 
to  the  force  and  effect  of  the  Act  of  Congress, 
in  respect  to  the  execution  of  the  decree.  The 
defendants  did  not  appear  upon  the  notice 
given  of  the  motion  for  the  injunction,  and  it 
was  consequently  granted  without  opposition. 

After  the  writ  was  served,  it  was  disobeyed, 
the  defendants  proceeding  in  the  reconstruc- 
tion of  the  bridge,  which  they  hod  already  be- 
gun before  the  issuing  or  service  of  the  process. 

A  motion  is  now  made  for  attachments 
against  the  persons  mentioned  for  this  dis- 
obedience and  contempt. 

A  majority  of  the  court  are  of  opinion,  in- 
asmuch as  we  have  arrived  at  the  conclusion 
that  the  Act  of  Congress  afforded  full  authori- 
ty to  the  defendants  to  reconstruct  the  bridge, 
and  the  decree  directing  its  alteration  or  abate- 
ment could  not,  therefore,  be  carried  into  exe- 
cution after  the  enactment  of  this  law,  and  in- 
asmuch as  the  granting  of  an  attachment  for 
the  disobedience  is  a  question  resting  in  the 
discretion  of  the  court,  that,  under  all  the 
circumstances  of  the  ease,  the  motion  should 
be  denied. 

Some  of  the  judges  also  entertain  doubts  aa 
to  the  regularity  of  the  proceedings  in  pursu- 
ance of  which  the  injunction  was  usued. 

Messrs.  Justices  Wayne,  Grier  and  Curtis,  are 
of  opinion  that,  upon  the  case  presented,  the 
attachment  for  contempt  should  issue,  and  in 
which  opinion  I  concur. 

'The  motion  for  the  attachment  is  de-  [*4S7 
nied,  and  the  injunction  dissolved. 

Mr.  Justice  McLean,  dissenting: 

A  motion  was  made,  at  the  last  term,  for 
process  of  contempt  against  the  Bridge  Com- 
pany, for  not  complying  with  the  decree  of 
this  court  to  elevate  or  abate  the  suspension 
bridge,  or  open  a  draw  in  the  bridge  over  the 
western  branch  of  the  Ohio,  so  as  to  afford  a 
safe  channel  for  steamboats  when  the  water  is 
too  high  for  them  to  pass  under  the  suspen- 
sion bridge;  and  also  for  not  obeying  the  in- 
junction granted,  etc. 

In  opposition  to  this  motion  the  Act  of  Con- 
gress of  the  31st  of  August,  1852,  is  set  up, 
which  purports  to  legalize  both  bridges. 

The  6th  section  of  the  above  Act  provides, 

"that  the  bridges    across    the   Ohio  River  at 

Wheeling,  in   the   State  of  Virginia,  and  at 

Bridgeport  in  the  State  of  Ohio^  abutting  on 
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.  Zane'B  Island,  in  said  river,  are  hereby  de- 
clared to  be  lawful  structures,  in  their  present 
position  and  elevation,  and  shall  be  so  held  and 
talcen  to  be,  anything  in  any  law  or  laws  of 
the  United  States  to  the  contrary,  notwith- 
standing." 

7th  section.  "And  be  it  further  enacted,  that 
the  said  bridges  are  declared  to  be  and  are 
established  post  roads  for  the  passage  of  the 
mails  of  the  United  States,  and  that  the 
Wheeling  and  Belmont  Bridge  Company  are 
authorized  to  have  and  maintain  their  said 
bridges  at  their  present  site  and  elevation ;  and 
the  officers  and  crews  of  all  vessels  and  boats 
navigating  said  river  are  required  to  regulate 
the  use  of  their  said  vessels  and  boats,  and  of 
any  pipes  or  chimneys  belonging  thereto,  so  as 
not  to  interfere  with  the  elevation  and  con- 
struction of  said  bridges." 

This  court,  in  the  exercise  of  its  judicial 
functions,  with  the  approbation  of  seven  of 
its  members,  which  included  all  the  judges 
present,  with  but  one  exception,  took  juris- 
diction of  a  complaint  made  by  the  State  of 
Pennsylvania  against  the  Wheeling  Bridge 
Company,  which  was  charged  with  having  con- 
Htructed  its  bridge  so  low  as  to  cause  a  ma- 
terial obstruction  to  the  commerce  of  the  Ohio 
River;  and  which  was  especially  injurious  to 
the  State  of  Pennsylvania,  which  had  expend- 
ed several  millions  of  dollars  in  the  construc- 
tion of  lines  of  improvement  from  Philadelphia 
to  Pittsburg — such  as  turnpike  roads,  railroads, 
canals  and  slackwater  navigation — over  which 
more  than  fifty  millions'  worth  of  property 
were  transported  annually,  in  connection  with 
the  Ohio  River;  and  that  any  material  ob- 
struction to  the  navigation  of  the  river  by  the 
bridge  would  be  injurious  to  that  State,  by 
lessening  the  transportation  of  passengers  and 
freight  on  the  above  lines. 

After  a  very  tedious  and  minute  investiga- 
4S8*]  tion  of  the  facts  of  'the  case,  which 
embraced  the  reports  of  practical  engineers,  dep- 
ositions from  the  most  experienced  river  men, 
statements  of  the  stages  of  water  in  the  river 
throughout  the  year,  and  also  after  a  full  con- 
sideration of  the  legal  principles  applicable 
to  the  matter  in  controversy,  six  of  the  mem- 
bers of  this  tribunal,  two  only  dissenting,  were 
brought  to  the  conclusion  that  the  bridge  was 
a  material  obstruction  to  the  navigation  of  the 
river,  at  seasons  of  the  year  and  under  circum- 
stances which  rendered  its  navigation  most  im- 
portant to  the  public  and  to  the  complainant, 
and  that  there  was  no  adequate  remedy  for  it 
by  an  action  at  common  law. 

From  the  facts  developed  in  the  course  tff  the 
investigation,  it  appeared  that  the  seven  pas- 
senger packets,  which  plied  between  Cincinnati 
and  Pittsburg,  whose  progress  was  obstructed 
by  the  bridge,  conveyed  about  one  half  the 
goods,  in  value,  which  were  transported  on  the 
river,  and  three  fourths  of  the  passengers  be- 
tween the  above  cities.  That  each  packet 
transported  annually  thirty  thousand  nine 
hundred  and  sixty  tons  of  freight,  and  twelve 
thousand  passengers. 

It  appeared  that  a  steamboat  drawing  five 
feet  of  water,  and  whose  chimneys  were  sev- 
enty-nine feet  six  inches  high,  could  never  pass 
under  the  apex  of  the  bridge,  at  any  stage  of 
the  water,  without  lowering  its  chimneys.  And 
440 


the  court  found  by  lowering  the  chimneys,  in- 
cluding the  expmse  of  machinery,  and  de'lay 
of  time,  without  an  estimate  as  to  the  dangers 
incurred  by  the  operation,  tlut  a  tax  was  im- 
posed upon  the  seven  packets,  annually,  of  $5,- 
598,  which  sum  was  exacted  from  the  owners 
for  the  accommodation  of  the  crossing  public 
and  the  bridge  proprietors. 

The  court  also  found  that  the  cost  of  each 
packet,  per  running  hour,  was  $8.33;  and,  as 
was  estimated,  if  the  chimney  should  be  made 
shorter,  so  as  to  pass  under  the  bridge  at  an 
ordinary  stage  of  water,  it  would  cause  the 
average  loss  of  four  hours  in  each  trip  between- 
Cincinnati  and  Pittsburg,  which  would  amount 
to  the  sum  of  $33.32,  which,  being  multiplied 
by  sixty,  the  average  number  of  trips  each 
season,  would  amoimt  to  the  sum  of  $1,999.20; 
and  this,  being  multiplied  by  seven,  would 
make  the  sum  of  $13,004.40,  which  would  be  an 
annual  loss  by  the  owners  of  these  packets. 

The  court  also  found,  that  from  the  great 
weight  of  the  chimneys  of  the  packets,  and 
other  boats  of  that  class,  they  could  not  be- 
lowered  by  hinges  at  the  tops;  that  they  could 
only  be  let  down  at  the  hurricane  deck  by 
means  of  a  derrick.  The  average  weight  of  the 
chimneys,  which  must  be  lowered  upon  each  of 
the  large  boats,  was  about  four  tons;  and  if 
this  enormous  weight  'hanging  over  the  [*4SQ 
cabin,  or  rather  over  the  berths  of  the  pas- 
sengers, in  the  process  of  lowering,  should  come 
down  by_  the  run,  their  weight  would  crush 
the  hurricane  deck,  break  through  the  iierths 
of  the  cabin,  and  be  arrested,  probably,  only 
by  the  cargo  or  the  lower  fiooring  of  the  vessel. 

For  these  reasons,  and  others  contained  in 
the  opinion  of  the  court,  they  came  to  the  de- 
cision that  the  bridge  obstructed  the  naviga- 
tion of  the  Ohio,  and  to  the  irremediable  injury 
at  law  of  the  public  works  of  Pennsylvania. 
But,  to  avoid  any  greater  hardship  on  the 
bridge  owners  than  would  be  required  by  the 
maintenance  of  the  commercial  right,  this  court 
decreed  that  if  the  defendant  would  open  a. 
draw  in  the  western  channel  which  would  ad- 
mit the  passage  of  boats,  when,  from  the  high 
water,  they  could  not  pass  under  the  suspen- 
sion bridge,  that  it  would  remove  all  reasonable 
ground  of  complaint  by  the  plaintiffs.  But  this 
it  refused  to  do,  and  invoked  the  legislation  of 
Congress  successfully,  in  procuring  the  passage 
of  the  Act  above  cited. 

That  Congress  have  a  constitutional  power  to 
regulate  commerce  among  the  States,  as  with 
foreign  nations,  must  be  admitted.  And  where 
the  Constitution  imposes  no  restriction  on  thia 
power,  it  is  exercised  at  discretion;  and  the 
correction  of  impolicy  or  abuse  is  only  through 
the  ballot  box.  During  the  existence  of  the  em- 
bargo, in  1808,  it  was  contended  that,  under 
the  commercial  power,  an  embargo  could  not  be 
imposed,  as  it  destroyed  commerce.  But  it  waa 
held  otherwise;  so  that  the  constitutionality  of 
a  regulation  of  commerce  by  Congress  does  not 
depend  upon  the  policy  and  justice  of  such  an 
Act,  but  grenerally  upon  its  discretion. 

An  emt«rgo  is  a  temporary  regulation,  and 
is  designed  for  the  protection  of  commerce, 
though  for  a  time  it  may  suspend  it.  There 
are,  howevor,  limitations  on  the  exercise  of 
commercial  power  by  Congress.  As  stated  in 
the  opiaioii  of  tha  ooort,  GongreM  had  regulat- 
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•d  the  eommeree  of  the  Ohio  River.  But  all 
•neh  regulations,  before  the  passage  of  the 
above  Act,  were  of  a  general  character,  and 
tended  to  the  security  of  transportation, 
whether  of  freight  or  passengers. 

The  decree  in  the  Wheeling  Bridge  case  was 
the  result  of  a  judicial  investigation,  founded 
tipon  facts  ascertained  in  the  course  of  hearing. 
It  was  strictly  a  judicial  question.  The 
Qomplaint  was  an  obstruction  of  commerce, 
by  the  bridge,  to  the  injury  of  the  complainant, 
and  the  court  found  the  fact  to  be  as  alleged 
in  the  bill.  It  was  said  by  Chief  Justice  Mar- 
shall, many  years  ago,  that  Congress  could  do 
many  things,  but  that  it  could  not  alter  a 
fact.  This  it  has  attempted  to  do  in  the  above 
Act.  An  obstruction  fo  the  navigation  of  the 
river  was,  technically,  a  nuisance,  and  in  their 
decree  this  court  so  pronounced. 
440*]  *The  compact  between  Virginia  and 
Kentucky,  which  "declared,  that  the  use  and 
navigation  of  the  River  Ohio  should  be  free 
and  common  to  the  citizens  of  the  United 
States,"  was  incorporated  into  the  Kentuclcy 
Constitution  of  1791,  and  received  the  sanction 
of  Congress  in  the  admission  of  that  State  in- 
to the  Union.  This  compact  bound  both  par- 
ties; and  this  court  held,  that  a  violation  of  it 
by  a  law  of  Kentucky,  called  the  Occupying 
Claimant  Law,  was  void,  as  it  impaired  the  ob- 
ligation of  the  compact.  Virginia,  no  more 
than  Kentucky,  could  violate  any  of  its  pro- 
visions, although  they  extended  to  citizens  of 
the  Union. 

The  effect  that  the  Act  of  Congress  shall 
have  upon  the  decree  of  the  court,  I  will  now 
consider.  This  subject  can  be  treated  only 
with  the  profoundest  respect  for  the  legislative 
action  of  the  nation,  and  with  a  sincere  desire 
to  give  to  it  all  the  effect  which  such  an  ex- 
pression should  have. 

The  Congress  and  the  court  constitute  co- 
ordinate   branches   of   the   government;    their 
duties  are  distinct  and  of  a  different  character. 
The  judicial  power  cannot  legislate,  nor  can  the 
legislative  power  act  judicially.    The  Constitu- 
tion has  declared  that  the  judicial  power  shall 
extend  to  all  cases  in  law  and  equity  arising 
under  the  Constitution,  the  laws  of  the  United 
States,  and  treaties,  etc.    All  legislative  pow- 
ers are  vested  in  Congress.    While  these  func- 
tionaries are  limited  to  their  appropriate  du- 
ties as  vested,  there  can  be  little  or  no  conflict 
of  jurisdiction. 

From  the  organization  of  the  legislative 
power,  it  is  unfitted  for  the  discharge  of  judi- 
cial duties;  and  the  same  may  be  said  of  this 
court  in  regard  to  legislation.  It  may  there- 
fore happen,  that,  when  either  trenches  upon 
'^e  appropriate  powers  of  the  other,  their  acts 
'"e   inoperative  and  void. 

,  7*116  judicial  power  is  exercised  in  the  de- 
cision of  cases;  the  legislative,  in  making  gen- 
£|^1    regulations    by    the    enactment  of  laws. 
^^   latter  acts  from  considerations  of  public 
Policy;  the  former  by  the  pleadings  and  evi- 
"^x^oe  in  a  case.    From  this  view,  it  is  at  once 
J^*i»i  that  Congress  could  not  undertake  to  hear 
*^^    complaint  of  Pennsylvania   in  this   case, 
^^■Vce  testimony  or  cause  it  to  be  taken,  ex- 
*^"*«»Jne  the  surveys  and  reports  of  engineers, 
^««ide  the  questions  of  law  which  arise  on  the 
*  Amission  of  the  testimony,  and  give  the  prop- 
XSL.ed. 


er  and  legal  effect  to  the  evidence  in  the  final 
decree.  To  do  this  is  the  appropriate  duty  of 
the  judicial  power.  And  this  is  what  was  done 
by  this  court,  before  the  above  Act  of  Congresa 
was  passed.  The  court  held,  that  the  bridge 
obstructed  the  navigation  of  the  Ohio  River, 
and  that,  consequently,  it  was  a  nuisance.  The 
Act  declared  the  bridge  to  be  a  legal  structure, 
and  consequently,  that  it  was  not  a  nuisance. 
Now,  is  this  a  legislative  or  a  judicial  act? 
Whether  *it  be  a  nuisance  or  not,  de-  ['441 
pends  upon  the  fact  of  obstruction;  and  this 
would  seem  to  be  strictly  a  judicial  question, 
to  be  decided  on  evidence  produced  by  the  par- 
ties in  a  case. 

We  do  not  speak  of  a  public  commercial 
right,  but  of  an  obstruction  to  it,  by  which  an 
individual  wrong  is  done,  that  at  law  is  irre- 
mediable. A  regulation  of  the  public  right  be- 
longs exclusively  to  Congress.  It  is  a  question 
of  policy,  which  seldom,  if  ever,  comes  within 
the  range  of  judicial  action.  All  such  ques- 
tions belong  to  the  legislative  power. 

The  words  of  the  7th  section  of  the  Act 
are,  "that  the  said  bridges  are  declared  to  be 
and  are  established  post  roads  for  the  passage 
of  the  mails  of  the  United  States;  and  that 
the  Wheeling  and  Belmont  Bridge  Company 
are  authorized  to  have  and  maintain  their  said 
bridges,  at  their  present  site  and  elevation ;  and 
the  officers  and  crews  of  all  vessels  and  boat* 
navigating  the  river  are  required  to  regulate 
the  use  of  their  said  vessels  and  boats,  and  of 
any  pipes  or  chimneys  belonging  thereto,  so  a» 
not  to  interfere  with  the  elevation  and  con- 
struction of  said  bridges." 

The  provisions  of  this  section  are:  I.  The 
bridges  are  declared  to  be  post  roads;  and  2. 
The  pipes  and  chimneys  of  the  boats  are  re- 
quired to  be  cut  down,  so  as  not  to  interfere 
with  said  bridges. 

And  first,  as  to  the  effect  of  making  the 
bridges  post  roads: 

By  the  Act  of  the  7tb  July,  1838,  all  rail- 
roads are  declared  to  be  post  roads;  and  for 
more  than  twenty  years,  all  navigable  water* 
on  which  steamboats  regularly  ply  are  estab- 
lished as  post  roads. 

The  policy  of  extending  the  lines  of  post 
roads  on  all  railroads  and  navigable  waters  was 
to  require,  under  a  penalty,  all  boats  and  rail- 
road cars  to  deposit  in  post  offices  all  letters 
which  they  may  carry,  so  that  the  postage  may 
be  charged.  It  gives  to  the  government  no 
ri^ts  on  these  lines  of  communication,  except 
where  the  mail  may  be  carried  under  a  con- 
tract, which,  if  obstructed,  subjects  the  offender 
to  prosecution.  It  gives  to  the  government  no 
other  interest  in  or  control  over  the  road. 

The  railroad  may  be  changed  at  the  will  of 
the  proprietors,  and  the  mail  will  not  be  car- 
ried in  the  cars,  except  by  contract,  for  which 
a  compensation  is  paid.  The  same  principle 
applies  to  a  turnpike  road  on  which  the  mail  i» 
carried.  Even  an  ordinary  road,  though  a  poet 
road,  may  be  altered  or  vacated  at  the  will  of 
the  local  authority. 

It  is  difficult  to  perceive  what  benefit  can  re- 
sult to  the  public  from  these  bridges  being  de- 
clared a  post  road.  It  cannot  use  the  bridges- 
without  paying  toll  the  same  as  for  the  use  of 
a  turnpike  road  or  railroad.  It  does  not  pre- 
vent the  Bridge  Company  *from  pulling  [*44S 
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down  the  bridge  or  altering  it  in  any  respect. 
Tbey  are  under  no  obligation  by  reason  of  this 
use  to  Iceep  up  the  bridge  or  repair  it.  The; 
may  abandon  it,  and  if  it  should  be  again  pros- 
trated by  the'  winds,  they  are  not  obliged  to 
rebuild  it. 

The  idea  that  making  the  bridge  *  post  road 
would  exempt  it  from  the  consequence  of  being 
«  nuisance,  is  wholly  unsustainable.  Should 
the  contractor  to  carry  the  mail  refuse  or  neg- 
lect to  pay  the  customary  tolls,  he  would  be 
liable  to  a  suit  for  the  amount.  If  one  of  the 
Pittsburg  packets  carry  the  mail  under  a  con- 
tract with  the  Postoffioe  Department,  and  the 
bridge  should  obstruct  the  boat,  such  an  ob- 
struction would  make  the  Bridge  Company  lia- 
ble, unless  the  above  Act,  which  gives  a  pref- 
erence to  the  crossing  mail,  applies  a  ditTercnt 
rule  to  the  mail  boat;  and  it  would  seem  that 
no  such  preference  can  arise  under  the  law  de- 
claring the  bridge  to  be  a  post  road. 

But  is  there  a  power  in  Congress  to  legalize  a 
bridge  over  a  navigable  water  within  the  juris- 
diction of  any  state  or  states?  It  has  the  power 
to  regulate  commerce  among  the  several  States, 
requiring  two  or  more  States  to  authorize  the 
regulation.  But  this  dors  not  necessarily  in- 
clude the  power  to  construct  bridges  which 
may  obstruct  commerce,  but  can  never  increase 
its  facilities  on  a  navigable  water.  Any  power 
which  Congress  may  have  in  regard  to  such  a 
structure  is  indirect,  and  results  from  a  com- 
mercial regulation.  It  may,  under  this  power, 
declare  that  no  bridge  shall  be  built  which  shall 
be  an  obstruction  to  the  me  of  a  navigable  wa- 
ter. And  this,  it  would  seem,  is  as  far  as  the 
commercial  power  by  Congress  can  be  exercised. 

The  same  power  that  would  enable  Congress 
to  build  a  bridge  over  a  navigable  stream  would 
authorize  it  to  construct  a  railroad  or  turnpike 
road  through  the  States  of  the  Union,  as  it 
might  deem  expedient.  This  power  may  have 
been  asserted  in  regard  to  post  roads,  but  the 
settled  opinion  now  seems  to  be,  that  to  estab- 
lish post  roads,  within  the  meaning  of  the  Con- 
stitution, is  to  designate  them.  In  this  sense 
Congress  may  establish  post  roads  extending 
over  bridges,  but  it  can  neither  build  them 
nor  exercise  any  control  over  them,  except  the 
mere  use  for  the  conveyance  of  the  mail  on 
paying  toll. 

It  has  often  been  held,  that  in  throwing  a 
bridge  across  a  navigable  river  or  arm  of  a 
lake,  or  the  sea,  the  sovereign  power  of  the 
State  in  some  form  may  authorize  it,  under 
such  restrictions  and  conditions  as  may  be  con- 
sidered best  for  •the  public.  But  this  power 
must  always  be  so  exercised  as  not  materially 
to  obstruct  navigation.  Over  this  public  right 
Congress  exercises  exclusive  legislation,  except 
where  the  Constitution  restricts  it;  and  the 
judicial  power  can  never  interpose,  except  in 
443*]  regard  to  'private  injuries.  It  would 
be  otherwise  if  Congress  should  authorize  an 
indictment  for  obstructing  the  public  right  of 
navigation  on  the  Ohio,  or  generally.  If,  un- 
der the  commercial  power.  Congress  may  make 
bridges  over  navigable  waters,  it  would  be  dif- 
ficult to  find  any  limitation  of  such  a  power. 
Turnpike  roads,  railroads  and  canals  might  on 
the  same  principle  be  built  by  Congress.  And 
if  this  be  a  constitutional  power,  it  cannot  be 
<■<>«*  ricted  or  interfered  with  by  any  state  regu- 


lation. So  extravagant  and  absorbing  »  fed- 
eral power  as  this  has  rarely,  if  ever,  ben 
claimed  by  anyone.  It  would,  in  a  great  de- 
gree, supersede  the  state  governments  by  the 
tremendous  authority  and  patronage  it  would 
exercise.  But  if  the  power  be  found  in  the 
Constitution,  no  principle  is  perceived  by  which 
it  can  be  practically  restricted.  This  dilemma 
leads  us  to  the  conclusion  that  it  is  not  a  con- 
stitutional power.  Having  arrived  at  this 
point,  it  only  remains  to  say,  that  the  Act  of 
Congress  declaring  the  bridge  to  ue  a  legal 
structure,  being  the  exercise  of  a  judicial  and 
an  appellate  power,  is  unconstitutional,  and 
consequently  inoperative.  It  is  what  it  pur- 
ports to  be,  a  reversal  of  the  decree  of  this 
court,  in  effect,  if  not  in  terms. 

Under  the  commercial  power.  Congress  may 
declare  what  shall  constitute  an  obstruction  of 
commerce,  on  a  navigable  water;  and  so  far 
as  the  public  right  is  concerned,  there  is  no 
limitation  to  the  exercise  of  this  power,  un- 
less it  be  found  in  the  Constitution. 

It  must  be  admitted  that  the  provision  in 
the  7th  section  in  regard  to  the  len^h  of  the 
pipes  and  chimneys  of  the  boats  which  ply  on 
the  Ohio  from  and  to  Pittsburg,  is  a  commer- 
cial regulation.  Congress  have  required  the 
boilers  of  steamboats  to  be  inspected,  and  that 
an  iron  chain  should  be  used  as  a  tiller-rope  on 
all  steamboats,  and  this  has  been  required  with 
a  view  to  the  safety  of  the  boat,  its  passengers 
and  cargo.  In  the  event  of  fire,  the  rope  is 
generally  burnt  and  the  boat  becomes  unman- 
ageable. This  is  as  far  as  Congress  has  legis- 
lated in  regard  to  the  tackle  of  the  boat.  Xo 
attempt  has  before  been  made  to  regulate  the 
height  of  the  chimneys. 

From  facts  above  stated,  it  appears  the  speed 
of  the  seven  packets,  by  cutting  down  the 
chimney,  would  be  reduced  four  hours,  on  an 
average,  each,  on  a  trip  between  Pittsbure  and 
Cincinnati.  This,  as  tlie  statement  snows, 
would  increase  the  expense  of  the  owners  of 
the  seven  packets,  in  addition  to  the  loss  of 
time,  $13,904.40  per  annum.  Such  a  regulation 
would  seem  to  be  the  more  objectionable,  aa 
the  loss  arises  from  the  preference  given  to  the 
bridge,  which  the  public  accommodation  does 
not  require. 

But  there  is  another  objection,  of  a  more 
serious  nature.  In  *the  9tn  section  of  [*444 
the  2d  article  of  the  Constitution,  it  is  de- 
clared "that  no  preference  shall  be  given,  by 
any  regulation  of  commerce  or  revenue,  to  the 
ports  of  one  state  over  those  of  another."  This 
can  have  no  relation  to  "duties  and  imposts," 
as  in  the  8th  section  it  is  declared,  "they  shall 
be  uniform  throughout  the  United  States." 
The  clause  must  refer  to  some  other  regulation, 
and  it  applies,  of  course,  to  all  regulations  af- 
fecting commerce. 

It  was  said  in  the  late  argument  of  this 
cause,  that  the  Pittsburg  packets  had  done  a 
larger  business  in  transportation  the  last  year, 
than  within  the  same  time  at  any  former  pe- 
riod. If  this  be  so,  the  injury  by  cutting  down 
the  chimneys  of  all  the  boats  to  and  from 
Pittsburg  must  amount  to  a  larger  sum  than 
above  stated.  Nothing  could  more  forcibly  il- 
lustrate the  propriety  of  the  above  provision  in 
the  Constitution,  that  no  port  in  one  state  shall 
have  a  preference  over  those  of  aiiother. 

^  IjB  How. 
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Practical  knowledge  in  regard  to  steamboat 
and  railroad  transportation  of  freight  is  better 
than  theory.  Notwithstanding  tlie  linen  of 
railroad  from  Pittsburg  to  Cincinnati,  and  to 
St.  Louis,  by  the  way  of  Chicago,  for  the  past 
year,  have  been  in  operation,  the  business  on 
the  steamboat  lines  has  greatly  increased  in 
freight;  and  from  published  prices  it  would 
seem  that  the  water  transportation  is  three 
times  cheaper  than  the  railroad,  and,  on  ac- 
count of  the  frequent  detention  of  freight  cars, 
is  much  more  expeditious. 

But  is  is  said  many  regulations  of  commerce, 
from  local  circumstances,  cannot  operate  equal- 
ly on  all  ports.  As,  for  instance,  a  break- 
water may  be  more  beneficial  to  one  port  than 
another;  and  the  same  inequality  may  exist 
'from  the  establishment  of  light-houses  and  the 
improvement  of  harbors.  But  these  are  inci- 
dental and  not  direct  consequences,  resulting 
from  the  exercise  of  the  legislative  power,  and 
no  prudence  can,  effectually,  guard  against 
them.  As  near  as  may  be,  equal  facilities 
should  be  given  to  ports  of  equal  importance; 
this,  however,  is  a  matter  for  the  decision  of 
Congress,  and  does  not  belong  to  the  judiciary. 
Bat  where  a  prohibition  is  imposed  on  Congress 
in  the  exercise  of  the  commercial  power,  and 
it  is  not  regarded,  it  is  a  judicial  question,  and 
this  is  the  only  check  to  be  relied  on  against 
euch  unconstitutional  legislation. 

It  is  objected  that  the  court  cannot  deter- 
mine what  degree  of  preference  shall  be  given 
to  one  port  over  another,  to  make  the  regula- 
tion come  within  the  prohibition.  If  this  be 
so,  then  is  the  constitutional  prohibition  a  dead 
letter;  but  this  is  not  the  practical  view  which 
this  court  have  uniformly  taken  of  the  Consti- 
tution. The  restrictions  on  state  powers  stand 
upon  the  same  footing,  and  no  insuperable  difS- 
enlty  has  been  found  in  giving  effect  to  them. 
445*]  *No  State  shall  coin  money;  emit  bills 
of  credit;  make  anything  but  gold  and  silver 
coin  a  tender  in  payment  of  debts;  pass  any 
bill  of  attainder,  ex'  post  facto  law,  or  law  im- 
pairing the  obligation  of  contracts."  To  de- 
termine the  unconstitutionality  of  a  law  under 
some  of  these  prohibitions,  would  be  attended 
with  as  much,  if  not  more,  difficulty  than  to 
say  whether  a  commercial  regulation  gives  a 
preference  to  one  port  over  another. 

In  the  case  of  McCulIoch  v.  The  State  of 
Maryland,  4  Wheat.  431,  the  court  say,  "that 
the  power  to  tax  the  Bank  of  the  United 
States'  involves  the  power  to  destroy,"  and  on 
this  ground  the  tax  on  the  bank  by  the  Legis- 
lature of  Maryland  was  declared  to  be  uncon- 
stitutional and  void.  If  this  rule  be  applied 
to  the  point  under  consideration,  no  doubt 
«ou]d  exist.  Congress  are  prohibited  from  giv- 
ing a  preference  to  one  port  over  another  in 
different  states,  and  consequently,  if  any  such 
preference  be  given,  the  regulation  is  void. 
Not  an  incidental  preference,  but  a  regulation 
which  necessarily  acts  injuriously  and  oppress- 
ively on  one  to  the  exclusion  of  the  other  ports. 

Suppose  Congress  had  declared  by  law  that 
all  steamboats  plying  to  and  from  Pittsburg 
should  not  use  chimneys  more  than  forty  feet 
high,  which  would  essentially  retard  their  prog- 
ress, and  consequently  injure  their  busmcss, 
would  any  court  hesitate  to  pronounce  such  a 
regulation  unconstitutional,  as  giving  a  prefer- 
16  Xh  ed. 


ence  to  all  other  ports  6n  the  river  over  tliat  of 
Pittsburg  t  This  Congress  has  in  effect  done, 
and  the  only  justificaton  for  it  must  tie  found, 
if  any  exist,  in  the  regulated  height  of  the 
bridge.  But  the  bridge,  at  a  very  small  ex- 
pense comparatively,  could  have  been  elevated 
as  our  decree  required,  and  as  the  charter  un- 
der which  it  was  built  also  required.  Less  than 
this:  if  a  draw  had  been  made  in  the  bridge 
over  the  western  channel  so  as  to  enable  IxMits 
to  pass  up  and  down  the  river  when  they  could 
not  pass  under  the  suspension  bridge,  nothing 
more  was  required.  The  expense  of  the  draw, 
it  is  iielieved,  would  not  exceed  !^5,000 — a  sum 
less,  as  it  would  seem,  than  the  annual  Injury 
inflicted  on  the  commerce  of  Pittsburg  by  the 
bridge. 

If  the  regulation  of  the  chimneys  of  stoom- 
boats,  as  in  the  law  to  protect  the  bridge,  would 
be  unconstitutional  without  the  bridge,  it  is 
not  perceived  how  the  bridge  could  make  it 
constitutional.  The  right  to  cross  the  river  by 
a  bridge,  and  to  navigate  it,  is  admitted;  but 
these  public  rights  are  not  incompatible.  They 
can  l)oth  be  enjoyed  without  any  material  in- 
terference of  the  one  with  the  other.  This 
being  the  case.  Congress,  it  would  seem,  can- 
not restrict  the  right  to  navigate  the  river  for 
the  benefit  of  the  bridge.  It  cannot  violate 
the  constitutional  inhibition  *in  giving  ['446 
a  preference  to  other  ports  over  that  of  Pitts- 
burg, by  declaring  the  Wheeling  bridge  formed 
no  obstruction  to  navigation.  The  Constitu- 
tion declares  Congress  shall  not  give  a  prefer- 
ence to  one  port  over  another;  the  act,  if  done, 
is  not  constitutional,  though  done  under  thn 
power  to  regulate  commerce. 

The  equality  which  such  a  regulation  was 
intended  to  secure  is  a  matter  intimately  con- 
nected with  tho  commercial  prosperity  of  the 
country.  For  a  wrong  thus  done  by  Congress 
there  is  no  remedy,  except  through  the  exer- 
cise of  the  judicial  power.  This  court  is  sworn 
to  support  the  Constitution,  and  in  every  in- 
fraction of  that  instrument  by  Congress  or 
state  Legislatures,  where  individual  injury  is 
inflicted,  redress  may  be  obtained  by  action  in 
court.  Congress  is  prohibited  from  laying  a 
duty  on  exports,  except  for  port  eliarges.  Can 
a  duty  be  imposed  on  exports  beyond  this 
under  the  commercial  power  T  The  commer- 
cial power  is  limited  in  this  and  in  other  cases, 
and  if  the  limit  be  exceeded 'the  Act  is  void. 
The  federal  government  in  all  its  forms  exer- 
cises enumerated  and  limited  powers.  But  if 
the  limitation  depends  upon  the  discretion  of 
Congress,  there  is  neither  limitation  nor  pro- 
tection. This  is  neither  the  theory  nor  the 
practical  operation  of  the  government.  Con- 
gress has  power  to  regulate  commerce,  but  it 
has  no  power  in  such  regulation  to  give  a  pref- 
erence to  one  port  in  a  state  over  another  port 
in  a  different  state.  If  it  may  do  this  to  an 
extent  materially  injurious,  it  may  equally  dis- 
regard every  other  restriction  in  the  Constitu- 
tion. The  regulation  of  the  height  of  the 
chimneys  of  steamlK>ats  which  ply  to  and  from 
Pittsburg,  by  the  present  elevation  of  the 
bridge,  is  the  same  in  effect  and  in  principle  as 
if  the  Act  had  required  such  steamers  to  cut 
down  their  chimneys  without  reference  to  the 
bridge.  The  bridge  affords  no  justification  or 
excuse-  for  an  unconstitutional  regulation. 
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But  it  is  said  there  is  great  difTiculty  in  as- 
certaining the  fact,  that  a  regulation  gives  a 
preference  to  one  or  more  ports  in  a  state  over 
those  of  anotlier,  and  it  is  intimated  that  a  jury 
should  be  called  to  ascertain  the  fact.  This  ar- 
gument was  used  in  regard  to  the  fact  of  ob- 
struction, complained  of  by  Pennsylvania;  but 
this  court  very  properly  determined  that  a  court 
of  chancery,  having  jurisdiction,  could  inquire 
whether  the  bridge  constituted  such  an  ob- 
struction to  commerce  as  materially  to  injure 
the  public  works  of  Pennsylvania,  and  on  such 
a  finding  by  this  court  tlie  late  decree  was  en- 
tered for  the  removal  of  the  obstruction. 

What  fact  beyond  this  is  necessary  to  deter- 
mine the  fact  of  preference  of  one  port  over  an- 
other? The  chimneys  of  the  steamboats  which 
ply  to  and  from  Pittsburg  are  required  to  be 
447*]  'cut  down,  so  as  to  pass  under  the  bridge. 
By  this  the  rights  of  the  port  of  Pittsburg  are 
measured  by  the  Wheeling  bridge,  and  that 
bridge,  this  court  have  held,  is  so  material  an 
obstruction  to  commerce  as  to  be  a  nuisance  to 
the  State  of  Pennsylvania. 

This  obstruction  or  nuisance  consists  in  the 
necessity,  when  a  l>oat  passes  under  the  bridge, 
of  lowering  its  chimneys  or  cutting  them  down 
so  as  to  puss  under  it;  and  if  this  be  a  material 
injury  to  the  commerce  of  the  State  of  Penn- 
sylvania, on  its  lines  of  improvement,  how 
much  greater  the  injury  to  the  port  of  Pitts- 
burg, from  and  to  which  one  hundred  millions' 
worth  of  property  is  transported  annually? 
Can  anyone  fail  to  see  that  the  proof  of  prefer- 
ence to  the  port  of  Wheeling,  and  those  Iielow 
it,  is  given  by  the  regulation  complained  of, 
over  the  port  of  Pittsburg  and  others  above  the 
bridge?  The  proof  of  this  important  fact,  as 
found  by  the  decision  of  the  court  already  pro- 
nounced, is  more  conclusive  to  show  the  pref- 
erence than  to  establish  the  claim  of  Pennsyl- 
vania. 

Can  it  be  urged  that  this  preference  is  lim- 
ited to  a  mere  entry  of  the  port?  Had  the 
Wheeling  bridge  l>een  constructed  over  the 
Ohio  River,  a  short  distance  below  Pittsburg, 
it  would  have  been  far  less  injurious  to  that 
port  than  it  now  is;  the  tioats  with  their  pro- 
pelling power  undiminished,  could  have  ap- 
proached near  to  that  port,  where  their  cargoes 
•re  discharged  and  received. 

It  is  contended  that  the  commerce  across  the 
river  required  the  consideration  of  Congress 
equally  with  that  which  floated  upon  its  sur- 
face. There  is  no  ground  for  such  an  argu- 
ment. Some  twenty-five  or  thirty  thousand 
dollars,  under  the  decree,  would  open  a  passage 
in  the  western  channel  so  as  to  remove  the  ob- 
struction. The  annual  injury  to  the  commerce 
of  the  port  of  Pittsburg  by  the  bridge  is  be- 
lieved to  exceed  that  sum. 

Had  the  Act  of  Congress  required  all  steam- 
boats which  ply  upon  the  Ohio  River  to  cut 
down  their  chimneys,  so  as  to  pass  under  the 
Wheeling  bridtre.  the  regulation,  being  general, 
however  injurious,  would  not  have  given  a 
preference  to  one  port  over  another.  It  would 
have  i)een  the  exercise  of  the  commercial  power, 
within  the  Constitution. 

The  principle  involved  in  this  case  is  of  the 

deepest  interest  to  the  commerce  of  the  West. 

The  Mississippi  River  and  its  tributaries,  wa- 

ter  «  oountiv  luisurpaMed,  if  equalled,  ia  the 
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world,  in  extent  and  fertility.  But  if  the  ob- 
struction of  the  Wheeling  liridge  may  be  re- 
peated wherever  the  crossing  public  shall  think, 
proper  to  build  a  bridge,  one  third  of  the  in- 
ternal commerce  of  the  Union  will  be  material- 
ly obstructed.  The  injury  of  such  a  regulation 
would  be  very  limited  in  the  Atlantic 
'States,  as  there  the  rivers  arc  short,  [*448 
and  navigation  is  generally  limited  to  the  ebb 
and  flow  of  the  tide.  If  the  Wheeling  bridge  he 
a  legal  structure,  hundreds  of  bridges  on  the 
same  principle  may  be  thrown  over  the  Missis- 
sippi and  its  navigable  tributaries,  to  the  great 
and    remediless   injury   of   western   commerce. 

That  commerce  is  rapidly  increasing,  and  at 
this  time  it  probably  amounts  to  four  hundred 
millions  of  dollars  annually;  and  if  the  Father 
of  Waters  and  his  tributaries  shall  have  the 
same  regulation  evtcnded  to  them  as  is  now  ap- 
plied to  the  Wheeling  bridge,  it  will  impose  a 
tax  upon  western  commerce  of  several  hundred 
thousand  dollars  annually;  and  this  will  be.  not 
for  the  advancement  of  commerce  over  thiiae 
waters,  as  it  will  greatly  obstruct  it,  but  to 
save  a  few  thousand  dollars  in  the  structure  of 
each  bridge. 

In  regard  to  the  motion  for  process  of  con- 
tempt against  the  Bridge  Company,  we  must, 
I  think,  I>e  governed  by  matters  which  appear 
upon  the  record.  Shortly  after  the  first  decree 
was  entered,  the  defendants  made  application 
to  Congress  for  relief.  The  object  of  the  Bridg» 
Company  in  making  this  application  was  to 
counteract  and  annul  the  decision  of  this  court. 
It  is  not  supposed,  however,  that  such  was  the 
intention  of  Congress  in  passing  the  law.  The 
two  sections  referred  to  were  moved  as  an 
amendment  to  an  Act  making  appropriations 
for  the  service  of  the  PostoSice  Department,  on 
the  31st  of  August,  1852,  at  the  close  of  that 
session.  But  little  time  was  afforded  for  in- 
vestigation of  the  important  questions  involved 
in  the  Act.  This  fact  is  not  stated  to  impair 
the  force  and  effect  of  the  Act,  but  I  think  it 
is  fit  to  be  considered  on  this  motion,-  in  re- 
gard to  the  conduct  of  the  Bridge  Company. 

The  court  may  properly  consider,  if  they  are 
not  bound  to  do  so,  that  the  defendants,  in 
making  application  to  Congress,  and  procuring 
the  passage  of  the  Act,  as  having  acted  in  good 
faith.     And  although  the  law,  if  it  has  been 
passed  in  violation  of  the  Constitution,  cannot 
be  held  valid,  yet  it  may  save  the  defendants 
from  the  contempt  charged.    On  its  face  it  gave 
to  the  Bridge  Company  all  that  it  could  desire 
or  ask  against  the  decree  of  this  court.     It  le- 
galized what  the  court  held  to  be  illegal;  and  it,^ 
required  all  steamboats,  running  to  and   fron^^ 
Pittsburg,  from  any  point  below  Wheeling,  tc^ 
regulate  their  chimneys  so  as  to  pass  under  th^^ 
bridge.    It  was  the  exercise  of  a  judicial  powe^^^ 
without   an   examination   of  the   principles  c:::^ 
law  applicable,  and  without  a  knowledge  of  th  ^:-. 
facts  on  which  the  decree  was   founded.     >~  ~:; 

imputation  is  cast  upon  that  honorable  iwvL  

but  the  fact  must  be  known  to  everyone  tl^^^^ 
the  Senate  and  House  of  Representatives,  htte  -'^ 
ever  distinguished  for  their  high  ability  and      'j, 
gal  learning,  could  not  discharge,  to  the  pu%>( 
advantage,  the  duties  of  an  appellate  court. 

*I  have  no  doubt  that  the  learned  [**  ^  ^ 
judge  had  power  to  grant  the  injunction.  TM-mt 
6th  sectiim  of  the  Act  of  the  2d  (^  March,  I'tM^ 
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1  But.  at  L.  334,  declares  "that  writs  of  ne 
«zeat  and  of  injunction  may  be  granted  by  any 
judge  of  the  Supreme  Court,  in  cases  where 
tbey  might  be  granted  by  the  supreme  or  cir- 
cuit court."  The  14th  section  of  the  Judiciary 
Act  of  1780  declares  that  "the  courts  of  the 
United  States  shall  have  power  to  issue  writs 
of  scire  facias,  habeas  corpus,  and  all  other 
writs  not  specially  provided  for  by  statute, 
which  may  be  necessary  for  the  exercise  of 
their  respective  jurisdictions,  and  agreeable  to 
the  principles  and  usages  of  law." 

Six  of  my  brethren  now  hold  that  the  Act  of 
Congress  arrested  the  progress  of  the  court  in 
carrj-ing  their  decree  into  effect,  and  gave  the 
defendants  a  right  to  rebuild  their  bridge.  The 
injunction  prohibited  them  from  reconstructing 
it;  can  the  defendants  be  punished  for  eon- 
tempt,  for  doing  that  which  the  law  author- 
ized? This  view  shows  that  the  injunction 
ought  not  to  hare  been  granted,  as  it  was 
against  law.  And  is  not  tjiis  a  sufficient  ex- 
cuse for  the  contempt  charged?  My  view  is, 
that  the  law  was  unconstitutional  and  void, 
and  yet  I  consider  it  as  excusing  the  defend- 
ants' contempt.  I  cannot  punish  defendants, 
by  fine  or  imprisonment,  for  doing  that  which 
the  law  authorized  them  to  do. 

There  was  no  opposition  made  when  the  in- 
junction was  applied  fur;  and  it  was  granted, 
as  a  matter  of  course,  on  the  face  of  the  bill. 
Had  the  Act  of  Congress  been  set  up  against 
the  allowance  of  the  injunction,  the  motion,  in 
all  probability,  would  have  been  referred  to 
the  Supreme  Court  by  the  judge. 

Having  come  to  the  conclusion,  for  the  rea- 
sons above  stated,  that  the  Act  of  Congress  is 
inoperative  and  void,  although  it  may  excuse 
the  contempt,  it  can  afford  no  excuse  for  a  fur- 
ther refusal  to  perform  the  decree.  I  would 
therefore  order  that  the  final  decree,  heretofore 
made,  be  carried  into  effect  according  to  its  true 
intent,  by  the  first  day  of  October  next,  and 
that  the  defendants  pay  the  costs. 

Mr.  Justice  Grier: 

I  concur  with  the  majority  of  this  court,  that 
in  cases  where  this  court  has  original  jurisdic- 
tion, and  interlocutory  or  preliminary  injunction 
may  be  awarded  in  vacation,  by  any  judge  of 
the  court.  I  differ  with  the  majority  in  de- 
clining to  punish  a  wanton  contempt  of  the 
process  of  the  court. 

I  concur  with  my  brother  Mcl/ean,  that  Con- 
gress cannot  annul  or  vacate  any  decree  of  this 
court;  that  the  assumption  of  such  a  power  is 
without  precedent,  and  as  a  precedent  for  the 
future,  it  is  of  dangerous  example. 

460»]    'Mr.  Justice  Wayne: 

I  concur  with  Messrs.  Justices  Ndson,  Grier, 
and  Curtis,  in  thinking  that  the  attachment  for 
eontempt  should  have  been  granted  by  this 
court. 

I  concur  with  the  majority  of  the  court  in 
the  view  taken  by  tliem  of  the  liability  of  the 
defendants  for  the  costs  of  this  suit. 

I  dissent  with  the  majority  of  the  court  in 
the  opinion  given,  that  the  0th  and  7th  sections 
of  the  .Vet  of  the  31st  August,  1852,  10  Stat,  at 
lib  113.  relieve  the  defendants  from  the  opera- 
tion of  the  ju<lgment  of  this  court  in  behalf  of 
the  pLtintiff.  That  jtidgmcnt  was  for  the  abate- 
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ment  of  a  nuisance  of  which  the  plaintiff  com- 
plained. This  court  decided  it  was  a  nuisance, 
causing  injury  and  great  pecuniary  loss,  inas- 
much as  it  prevented  the  State  of  Pennsylvania 
from  navigating  the  Ohio  River  at  all  stages 
of  its  waters,  to  the  uninterrupted  navigation 
of  which  they  had  a  right  under  the  Constitu- 
tion of  the  United  States.  I  Icnow  of  no  power 
in  Congress  to  interfere  with  such  a  judgment, 
under  the  pretense  of  a  power  to  legalize  the 
structure  of  bridges  over  the  public  navigable 
rivers  of  the  United  States,  either  within  the 
States,  or  dividing  states  from  each  other,  or 
under  the  commercial  power  of  Congress,  to 
regulate  commerce  among  the  States.  Nor  does 
the  power  of  Congress  to  establish  postoffices 
or  post  roads  give  any  power  to  Congress  to 
do  mor«  between  the  States,  or  within  the 
States,  than  to  declare  the  routes  for  carrying 
the  mails  upon  roads  already  existing,  and  to 
designate  the  localities  upon  those  roads  where 
postofllces  shall  be  kept  for  the  delivery  and 
transmission  of  letters,  and  other  things  or 
parcels  which  Congress  may  declare  to  be 
mailable.  Whatever  Congress  may  have  in- 
tended by  the  Act  of  August,  1852,  I  do  not 
think  it  admits  of  the  interpretation  given  to 
it  by  the  majority  of  the  court;  and  if  it  does, 
then  my  opinion  is  tliat  the  Act  would  be  un- 
constitutional. 

I  concur  with  many  of  the  views  taken  by 
Mr.  Justice  McLean  in  his  dissenting  opinion, 
but  I  shall  take  another  opportunity  to  e.xpress 
my  opinion  fully  upon  the  action  of  this  eourt 
and  of  Congress  in  this  case. 

Mr.  Justice  Daniel: 

In  the  decision  of  the  court  dissolving  the  in- 
junction and  refusing  the  coercive  measures 
asked  for  in  this  case,  I  entirely  concur.  But 
as  in  the  argument  by  which  the  court  have 
proceeded  to  their  conclusions,  important  ques- 
tions of  constitutional  law  appear  to  me  to  have 
been,  some  of  them,  passed  over  without  con- 
sidenttion,  and  others  inaccurately  expounded, 
convictions  of  duty  impel  me  to  express  my 
own  interpretation  of  those  questions.  The 
correctness  or  incorrectness  of  that  interpreta- 
tion *is  left  to  the  judgment  of  those  [*451 
whom  curiosity  or  interest  may  incline  to  its 
examination;  but  whether  examined  or  ap- 
proved, or  condemned,  or  otherwise,  it  has  been 
given  because  commanded  by  a  sense  of  obliga- 
tion, from  obedience  to  which  I  hold  that  no 
one  is  or  can  be  absolved. 

When  the  controversy  now  revived  before  us, 
was,  in  January,  1850,  for  the  first  time  brought 
to  our  attention,  there  suggested  themselves  to 
my  mind  serious  difficulties  with  respect  both 
to  the  authority  and  the  mode  by  which  it  was 
attempted  to  place  that  controversy  within  the 
cognizance  of  this  tribunal. 

I  was  unable  to  perceive  by  what  warrant  a 
judge  of  a  circuit  court  circumscribed  in  his 
jurisdiction  both  as  to  parties  and  to  subject 
matters  of  litigation  within  specified  limits, 
could  claim  cognizance  as  to  parties  and  sub- 
ject matters  confessedly  beyond  the  prescribed 
bounds  of  his  jurisdiction.  Still  less  oould  I 
comprehend  by  what  warrant  a  oirouit  judga 
could,  by  an  interlocutory  order  at  chambers, 
relative  to  rights  of  person  and  property  be- 
yond the  bounds  of  his  jurisdiction,  transfer  a 
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eontroversy  affecting  subjects  thus  situated  to 
the  Supreme  Court  of  tlic  United  States. 

An  attempt  to  avoid  these  difficulties  (for 
they  were  not  directly  met)  was  essayed,  by 
the  assumption  that  the  application  to  the  Cir- 
cuit Court  might  be  adopted  here  as  the  com- 
mencement of  an  original  suit  by  the  State  of 
Pennsylvania;  that  State  possessing  Die  right 
to  institute  an  action  in  the  Supreme  Court, 
under  the  provision  in  the  Constitution  which 
defines  the  original  jurisdiction  of  the  court. 
Accordingly,  this  case  was  received  and  treated 
as  one  authorized  by  the  Constitution,  in  virtue 
of  the  original  jurisdiction  vested  exclusively  in 
the  Supreme  Court — a  jurisdiction  which  an  in- 
ferior court,  or  a  judge  of  an  inferior  court, 
could  have  no  power  to  exert. 

However  irregular  and  unauthorized  the  first 
proceeding  in  this  case  appeared  to  me,  the 
granting  of  the  second  injunction,  and  the 
measures  directed  for  enforcing  it,  I  am  con- 
strained to  regard  as  still  more  irregular — a 
much  wider  departure  from  precedent  or  legiti- 
mate authority. 

This  second  proceeding  brings  to  our  notice 
the  following  state  of  facts:  An  application 
to  a  circuit  judge  at  chambers,  to  control  by 
compulsory  process  persons  and  property,  both 
of  them  situated  beyond  and  without  the 
bounds  of  his  legitimate  power.  This  appli- 
cation is  granted  at  chambers,  and  not  by  a 
proceeding  in  court  at  all;  and  the  order  of 
the  judge  so  made,  and  the  mandate  directed 
by  him  singly  for  the  execution  of  his  order, 
are  entitled  as  a  proceeding  in  and  before  the 
Supreme  Court,  and  as  an  act  of  the  Supreme 
Court;  and  the  peculiar  and  appropriate  officer 
of  this  tribunal  is  ordered  to  carry  that  man- 
date into  effect. 

462*]  'According  to  my  interpretation  of  the 
Constitution  of  the  United  States,  the  Supreme 
Court  is  a  distinct,  aggregate,  collective  body — 
one  which  can  act  collectively,  and  in  term  or 
in  united  session  only.  It  cannot  delegate  ita 
functions,  nor  can  it  impose  its  duties  upon 
any  number  of  the  body  less  than  a  quorum, 
constituted  of  a  majority  of  its  members ;  much 
less  can  a  single  judge  be  clothed  with  its  joint 
powers,  to  be  wielded  by  him  at  any  time  or  in 
any  place,  or  to  any  extent  to  which  his  indi- 
vidual discretion  may  point.  Yet,  in  the  case 
before  us,  we  have  a  proceeding  begun,  prose- 
rnted  and  consummated  in  the  name  of  the  Su- 
preme Court — nay,  denominated  their  proper 
net,  when  eight  of  the  nine  judges  constitutmg 
tliiH  tribiinnl  had  no  participation  in  that  pro- 
ceeding; perhaps  never  even  suspected  its  exist- 
ence. It  may  very  well  be  inquired,  whether  a 
majority  of  the  judges,  either  acting  individu- 
ally or  collectively  in  court,  would,  on  princi- 
ples of  power  or  of  justice  have  sanctioned 
the  course  pursued  in  this  cause.  For  one, 
I  can  answer,  that  by  him  it  would  have  been 
unhesitatingly  rejected. 

Yet  this  course  it  is  now  attempted  to  justi- 
fy and  sustain,  under  the  5th  section  of  the 
Act  of  Congress  of  the  2d  of  March  1793, 1  Stat, 
ot  L.  334,  which  provides,  that  "writs  of  ne 
exeat  and  injunction  may  be  granted  by  any 
judge  of  the  Supreme  Court,  in  cases  where 
tliey  might  be  granted  by  the  Supreme  Court 
or  a  circuit  court." 

1  iiu  lulereuce  sought  to  be  drawn  from  the 
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provision  just  cited,  I  propose  cursorily  to  ex- 
amine, with  the  view  of  showing  its  incorrect- 
ness as  a  deduction  from  the  language  or  the 
purposes  of  that  provision,  and  especially  with 
the  view  of  exposing  the  total  inapplicability 
of  the  attempted  conclusion  of  the  facta  devel- 
oped by  the  record  before  us. 

The  subjects  embraced  within  the  proposed 
inquiry,  viz.:  the  distribution  and  exercise  of 
power  in  the  different  divisions  of  the  federal 
judiciary — the  definition  and  establishment  of 
the  distinctive  boundaries  within  which  those 
several  divisions  should  revolve,  are  matters  of 
an  importance  much  too  grave  to  be  incident- 
ally or  lightly  disposed  of.  They  are  matters 
inseparable  alike  from  the  order  and  harmorty 
and  stability  of  public  authority,  and  from  the 
safety  and  enjoyment  of  private  right. 

By  the  Act  of  Congress  establishing  the  ju- 
dicial courts  of  the  United  States,  1  Stat,  at  L. 
Vol.  I,  p.  81,  no  power  was  conferred  upon 
the  judges  of  the  courts  of  the  United  States  to 
grsint  writs  of  injuiibtiou ;  nor  was  the  power  to 
grant  an  injunction  eo  nomine  conferred  upon 
any  of  the  courts.  This  authority  was,  how- 
ever, as  to  the  courts,  given  by  implication  in 
the  14th  section  of  the  Statute,  which  author- 
ized the  courts  thereinbefore  enumerated,  to 
grant  writs  of  scire  facias,  habeas  corpus,  and 
"all  other  writs  not  specially  provided  [*45S 
for  by  statute,  which  may  be  necessary  for  the 
exercise  of  their  respective  jurisdictions. 

The  feature  of  this  provision,  proper  for  con- 
sideration here  is  this :  that  the  power  was  con- 
ferred upon  the  courts,  and  not  upon  the  judges, 
and  was  given  in  case  only  in  which  it  was  nec- 
essary for  the  exercise  of  the  jurisdiction  of 
those  courts.  What  was  the  jurisdiction  of  the 
circuit  courts,  as  to  persons  or  property,  or 
both?  With  respect  to  proceedings  in  rem,  a» 
the  process  of  the  court  could  not  run  beyond 
the  prescribed  limits  of  its  appropriate  district, 
the  jurisdiction  or  power  of  the  court  could  be 
co-extensive  only  with  those  limits,  and  was 
consequently  impotent  and  null  as  to  any  di- 
rect control  of  the  subject  matter  when  situ- 
ated beyond  them.  And  with  respect  to  the 
jurisdiction  over  persons  or  parties,  we  find  it 
declared  by  the  Ilth  section  of  the  Judiciary 
Act,  that  "no  civil  suit  shall  be  brought  be- 
fore either  of  the  said  courts,  against  an  in- 
habitant of  the  United  States,  in  any  other  dis- 
trict than  that  whereof  he  is  an  inhabitant,  or 
in  which  he  shall  be  found  at  the  time  of  serv- 
ing the  writ;"  and  so  careful  have  been  the  au- 
thors of  this  restriction  to  insure  its  effectual 
observance,  that  in  the  same  section  of  the 
Statute  they  have  prohibited  every  transfer  of 
the  interests  or  rights  of  parties  made  with  the 
view  of  evading  its  operation.  An  interpreta- 
tion of  the  nth  section  of  the  Judicial  Act- 
one  conclusive  upon  the  jurisdiction  of  the 
circuit  courts— has  been  declared  in  repeated 
decisions  by  this  court,  as  may  be  seen  amongst 
other  instances  which  might  be  adduced,  in 
the  cases  of  McKim  v.  Webb,  9  Pet.  30;  ot 
Toland  v.  Sprague,  12  Pet.  p.  300;  and  of  Keary 
V.  The  Farmers  and  Mechanics'  Bank  of  Mem- 
phis, 10  Pet.  p.  80.  In  the  second  of  the  cases 
just  cited,  the  effect  of  the  Statute  in  defining 
the  jurisdiction  of  the  circuit  courts  is  exam- 
ined with  much  minuteness  and  parliciilnrity. 

It    follows,    then,    by    necessary    indiirtion, 

1ft  Uow. 
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both  from  the  langiinfire  of  thp  Judiciary  Act 
and  from  the  interprotntion  thereof  by  this 
court,  that  the  jurisdiction— as  auxiliary  to 
which,  and  as  a  mcnns  of  onforcini;  its  exer- 
fisp,  the  powrr  to  grant  injunctiopH  was  con- 
ferred upon  the  circuit  courts — is  that  juris- 
diction restricted  to  persons  and  property  found 
within  the  prescribed  local  bounds  assigned  to 
those  courts. 

But  it  has  been  argued,  that  whilst  the  re- 
strictions above  mentioned  may  be  imposed 
upon  the  courts  as  such,  in  the  most  solemn 
and  deliberate  exercise  of  tlieir  functions,  the 
judges  indiTidnally,  out  of  court,  and  dis- 
tinguished as  tlicy  are  by  the  language  of  the 
law  from  the  ciiurts,  have  Iieen  released  from 
the  same  or  nimilar  restraints,  and  have 
been  clothed  with  power  separately  to  ex- 
ert this  extraordinarj'  juriHdiction  oyer  persons 
4  54*]  'and  property  residing  or  situated  any- 
where and  everywhere  within  the  United 
States.  Nothing  more  is  required,  according  to 
this  argument,  to  overstep  the  fixed  and  des- 
i|;nated  boundary  of  the  courts'  authority  than 
the  sic  jubeo  of  the  individual  judge. 

In  considering  the  interpretation  now  placed 
upon  the  5th  section  of  the  Act  of  Mnrch  2d, 
1793,  the  mind  is  inipressed  with  the  irregular- 
ity and  inconsistency  which  this  interpretation 
implies;  and  with  the  inutility  and  inefficiency 
for  any  beneficial  object  of  the  power  it  is  said 
to  have  created.  It  is  certainly  a  novelty,  and 
an  anomaly  in  jurisprudence,  to  allege  in  a 
judicial  officer  acting  out  of  court,  and  as  it 
were  in  pais,  the  existence  of  a  jurisdiction 
over  persons  and  property  with  respect  to 
which  he  has  no  power  to  adjudicate  in  court, 
nnd  his  acts  in  relation  to  which  he  possessed 
no  authority  to  reverse  or  modify  or  even  to 
revise.  Yet  this  is  precisely  the  attitude  which 
the  circuit  courts  and  the  judges  of  those 
courts  are  made  to  occupy  in  relation  to  each 
other,  by  the  interpretation  now  attempted. 

In  the  next  place,  so  far  as  usefulness  or  ef- 
ficiency  may   be   supposed   to   have    been  the 
objects  of  the  Statute,  much  of  these  are  taken 
away   by   denying   to   the   courts   the    power 
claimed  for  the  judges  out  of  court  to  act  upon 
persons  or  property  i)eyond  the  bounds  of  the 
respective  circuits.    The  same  necessity  which 
u-ould  dictate  a  resort  to  one,  requiring  equal- 
ly a  resort  to  both  or  either. 

Some   obscurity   and   difficulty   ia   perceived 

^nd  felt  as  arising  from  the  portion,  of  sec.  6 

ck  i  the  Act  of  March  2d,  1703,  which  permits  the 

.^  xidges  of  the  circuit  courts  to  grant  injunction 

■*  «i  cases  wherein  they  might  be  granted  by  the 

^"^upreme  Court;  but  this  language  it  is  thought, 

"^W'hen  correctly  understood,  operates  no  change 

■^ir  extension,  or  enlargement  of  the  powers  and 

.IS  urisdiction   of  the   circuit   courts,   or   of   the 

.jiudges  of  those  courts.    If  indeed  it  should  be 

^contended  that  this  section  of  the  Statute  was 

'^lesigned  to  confer,  or  by  its  terms  pnrported 

"to  confer,  upon  the  circuit  courts,  or  upon  the 

Judges  thereof,  the  jurisdiction  and  functions 

of  the  Supreme  Court,  then  must  that  section. 

to  far.  aa  least,  be  rejected  as  absolutely  void, 

being  in  violation  of  the  Constitution. 

The  Supreme  Court  of  the  United  States  is 
the  creature  of  the  Constitution.  By  this  in- 
strument its  powers  and  jurisdiction,  original 
nnd  appellate,  are  conferred  and  defined;  these 
IS  li.  ed. 


are  peculiar,  are  exclusive;  and  by  no  legisla- 
tion can  they,  be  enlarged  or  diminished,  much 
less  can  they  either  in  whole  or  in  part,  be  del- 
egated to  other  tribunals  or  oflicers  of  any 
grade   or   description. 

I  am  clearly  of  the  opinion,  therefore,  that 
by  the  ."ith  section  •of  the  Act  of  1703.  ['455 
no  power  to  e.xcrcise  authority  or  jurisdiction 
appertaining  to  the  Supreme  Court  was,  or 
could  have  l)cen,  conferreil  either  upon  the 
circuit  courts  or  upon  the  judges  thereof;  but 
that  this  section  must  lie  understood  as  simply 
conferring  uimn  the  judges  a  power  previously 
confined  to  the  courts  nione — viz.:  the  power 
to  grant  injunctions,  and  this  subject  to  every 
limitation  by  which  the  circuit  courts  wei^ 
controlled. 

But  the  interpretation  of  the  Aet  of  1703  now 
contended  for.  broud  as  it  is,  still  is  not  wide 
enough  to  cover  the  proceeding  which  it  is  now 
used  to  shield  and  protect.  To  aerouipli^h  this 
end,  it  must  be  stretched  still  more;  nnd  until 
it  can  be  made  to  comprise  an  identification  of 
a  single  judge  of  the  Supreme  Court  with  the 
entire  court  ilsol,'.  nnd  the  transformation  of 
an  act  by  an  individual  judge — an  net  per- 
formed without  the  accustomed  formalities  of  a 
regular  court — into  a  proceeding  liy  the  Su- 
premo Court  in  the  exercise  of  its  constitu- 
tional and  only  legitimate  fnnctions. 

The  order  granting  the  second  injunction  ia 
this  case,  were  it  obnoxious  to  no  other  objee- 
tion,  appears  to  me  to  be  unwarranted  nnd 
void,  for  the  reason  that  it  assumes  to  contra- 
vene nnd  overrule  in  effect,  if  not  in  terms,  an 
existing  decree  of  this  court  lietwecn  these 
same  parties  and  upon  the  same  subject  matter. 

The  decree  of  this  court,  first  pronounced  in 
February,  1852,  decided  that  the  suspcusioa 
bridge  at  Wheeling  was  an  obstruction  to  the 
passage  of  steamboats  on  the  Ohio  River,  and 
that  unless  it  should  be  elevate<l  to  the  height 
of  one  Inmdred  and  eleven  feet  above  low 
water  mark,  before  the  1st  day  of  February 
next  following  this  decree,  it  should  be  abated. 
Upon  a  subsequent  day  of  the  same  term,  the 
decree  was  so  modified  as  to  substitute  for  tha 
requirement  of  increnRe<l  elevation,  or  of  the 
alternative  of  an  abatement,  permission  to  the 
proprietors  of  the  suxpension  bridge  to  con- 
struct in  the  permanent  wooden  bridge,  which 
spans  the  westfrn  channel  of  the  river,  a  draw 
of  a  capacity  sufiicient  for  the  passage  of 
steamboats  of  the  largest  class;  the  additional 
distance  or  the  short  delay  (of  a  few  n:inutes 
only)  incident  to  this  arrangement  constitu- 
ting, as  expressed  in  the  language  of  this  court, 
"no  appreciable  injury  to  commerce."  Liberty 
was  reserved  by  this  decree  to  either  party  to 
"move  the  court  in  relation  to  this  matter,  on 
the  1st  Monday  of  February  ensuing."  Vide 
13  How.  625. 

In  obedience  to  a  notice  from  the  complain- 
ant, tinder  the  liberty  reserved  in  the  decree, 
the  defendants  appeared  on  the  regular  return 
day  by  counsel  in  court;  but  the  complainant 
failing  to  prosecute  this  motion,  it  was  per- 
mitted to  be  discontinued.  To  a  second  notice 
to  the  defendants  they  nsnin  appcnred.  but 
•the  complainant  again  making  default,  [*45A 
was  formally  called,  and  the  motion  was  dis- 
missed. 

From  this  failure  or  refusal  on  the  part  of 
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those  who  were  authorized  to  move  in  the  case, 
this  court,  for  aught  that  could  be  judicially 
known  to  them,  might  have  been  justified  in 
the  conclusion,  that  everything  they  had  or- 
dered had  been  complied  with,  or  had  been  ar- 
ranged to  the  mutual  satisfaction  of  the  parties. 
Certainly,  up  to  this  period,  there  was  no  fact 
regularly  and  formally  before  them,  on  which 
to  found  or  justify  process  for  contempt.  Un- 
der this  state  of  things,  the  suspension  bridge 
at  Wheeling  remained,  and  was  authorized  to 
remain. 

This  court  had  prescribed  the  conditions, 
according  to  which  it  was  to  stand  or  to  be 
abated,  and  had  designated  the  parties  by 
whom,  the  modes  by  which,  and  the  extent  to 
which,  the  decree  might  be  carried  into  effect. 

In  this  attitude  of  the  case,  a  mandate  is  is- 
sued from  a  judge  at  chambers,  superseding 
the  mode  pointed  out  by  this  court  for  the  ex- 
ecution of  its  decree,  and  wholly  irrespective 
of  any  condition  according  to  which  that  de- 
cree had  been,  by  its  own  terms,  modified,  as 
above  mentioned. 

The  above  mandate  assumes  to  order,  in  the 
name  of  this  court,  that  no  I>ridge  of  an  eleva- 
tion less  than  that  prescribed  by  this  order, 
shall  be  thrown  across  the  Ohio  from  Zane's 
Island  to  Wheeling,  regardless  altogether  of 
any  facility,  however  complete,  which  might 
be  provided  for  the  passage  of  steamboats  by 
the  western  channel  of  the  river. 

This  mandate,  therefore,  was  itself  a  pal- 
pable violation  of  the  decree  of  this  court,  and 
of  rights  reserved  to  the  defendants  by  that 
decree — ^rights  which  they  twice  evinced  their 
readiness  to  vindicate  before  this  court,  in 
opposition  to  the  reiterated,  but  subsequently 
abandoned,  attempts  by  the  complainant  to  as- 
sail them. 

Can  cpntcmpt,  then,  be  affirmed  or  imputed 
with  reference  to  a  readiness  to  yield  obedience 
to  the  regular  authority  of  the  court,  or  with 
reference  to  an  unwillingness  to  comply  with  a 
proceeding  not  merely  void  in  itself,  but  one 
also  in  manifest  violation  of  the  Constitution 
and  the  law? 

To  which,  it  may  be  asked,  were  the  defend- 
ants bound  to  conform,  to  the  authority  of  this 
court,  deliberately  announced  upon  a  question 
regularly  before  them  as  a  court,  or  to  an  order 
from  a  single  judge,  obviously  in  contraven- 
tion of  the  former,  assuming  to  exercise  an  au- 
thority belonging  to  the  court  as  an  aggregate 
body,  and  by  which  assumption  this  court  is 
placed  in  an  attitude  adversary  to  its  own  de- 
cree? 

There  is  still  another  view  of  this  case, 
which,  to  my  mind,  is  conclusive  against  the 
proceedings  on  the  part  of  the  circuit 
457*]  'judge,  and  equally  so  against  every 
motion  now  urged  before  us  as  founded  there- 
on, or  on  either  the  principal  or  modified  de- 
cree heretofore  pronounced  in  this  cause. 

Previously  to  the  application  for  the  second 
injunction,  the  Congress  of  the  United  States, 
by  a  formal  statutory  enactment,  declared  the 
bridges  which  had  been  erected  over  the  Ohio 
at  Wheeling  in  Virginia,  and  nt  Bridgeport  in 
the  State  of  Ohio,  abutting  on  Zane's  Island,  to 
be  lawful  structures  in  their  present  position 
and  elevation,  "anything  in  any  law  or  laws  of 
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the  United  States  to  the  contrary  notwithstand* 
ing."  And  they  further  enacted,  "that  the  of- 
ficers and  crews  of  all  vessels  and  boats  navi- 
gating the  said  river,  are  required  to  regulate 
the  use  of  their  said  vessels  and  boats,  and  any 
pipes,  or  chimney,  or  chimneys  belonging 
thereto,  so  as  not  to  interfere  with  the  eleva- 
tion and  structure  of  the  said  bridges." 

Vide  Stat,  at  Large,  Vol.  X.  p.  112. 

Against  the  effect  of  these  very  explicit  en- 
actments, it  has  been  contended  that  they  are 
void,  because,  as  it  is  said,  they  reverse  a  de- 
cision of  this  court,  which  Congress  has  no 
power  to  do.  In  answer  to  this  argument,  it 
may  be  conceded  that  the  position  assumed  by 
it  might  be  true  with  reference  to  the  adjust- 
ment or  security  of  private  rights  vested  under 
previously  existing  laws  of  adjudications;  but 
such.a.pp^itjton  is  wholly  inapplicable  to  meas- 
ures of  public  policy  falling  appropriately 
within  the  legislative  competency,  and  much 
less  can  it  have  any  influonee  to  warrant  in 
any  other  department  of  the  government  tlie 
exercise  of  powers  vested  exclusively  in  the 
national    Legislature. 

It  is  impossible  to  read  cither  the  original  or 
the  modified  decree,  by  the  majority  of  the 
court  in  this  cause,  without  perceiving  that 
both  these  decrees,  as  well  as  the  entire  argu- 
ment in  support  of  them,  were  based  upon  the 
single  assumption  that  the  erection  of  the  sus- 
pension bridge  at  Wheeling  was  an  interfer- 
ence with  the  right  to  regulate  commerce 
vested  in  Congress  by  the  Constitution.  It  is 
equally  manifest  from  the  arguments  and 
opinions  of  the  minority  of  the  court,  that  the 
right  in  Congress  to  regulate  commerce  is  not 
only  conceded  by  the  minority,  but  the  exclu- 
siveness  of  that  power  in  Congress  is  insisted 
upon.  These  later  opinions  maintain  the  doc- 
trine that  Congress  alone  are  competent  to  ex- 
ercise this  right  of  power,  and  can  neither  bo 
controlled  nor  anticipated  with  respect  to  it  by 
the  Judicial  Department,  upon  any  fancied  ne- 
cessity, nor  upon  any  supposed  neglect,  or 
omission,  or  incompetency,  which  the  _  latter 
may  impute  to  Congress,  and  may  imagine  the 
Judicial  Department  called  upon  to  remedy. 

In  these  views  are  seen  essentially,  nay,  ex- 
plicitly, the  diversity  'existing  in  the  [*458 
opinions  of  the  majority  and  minority  of  the 
judges,  as  declared  in  this  case. 

Congress  have,  by  statute  already  referred 
to,  undertaken  to  regulate  the  commerce  upon 
the  Ohio  River,  so  far  as  the  matters  involved 
in  this  controversy  are  concerned.  And  who 
shall  question  their  power  to  do  this?  Does  it 
belong  to  this  court,  under  any  article  or  clause 
of  the  Constitution,  or  of  any  statute,  to  as- 
sume such  superiority?  Congress  have  ordained 
that  the  vehicles  of  commerce  on  the  Ohio,  the 
steamboats,  shall  so  graduate  the  height  of 
their  chimneys  as  not  to  interfere  with  the 
bridges  at  Wheeling,  as  existing  at  the  date  of 
the  Statute.  By  this  they  have  at  least  de  • 
dared  that  these  bridges  are  deemed  by  them 
no  invasion,  either  of  the  power  or  the  policy 
of  Congress  with  reference  to  the  commerce  of 
the  Ohio  River.  They  have  regulated  this  mat- 
ter upon  a  scale  by  them  conceived  to  be  juat 
and  impartial,  with  reference  to  that  commerce 
which  pursue*  the  eourae  of  the  river,  and  to 
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that  which  trarenes  its  channel,  and  is  broad- 
ly diffiued  through  the  country. 

They  have,  at  the  same  time,  by  what  they 
liave  done,  secured  to  the  government,  and  to 
the  public  at  large,  the  essential  advantage  of  a 
safe  and  certain  transit  over  the  Ohio — an  ad- 
vantage which,  previously  to  the  erection  of 
the  Wheeling  bridge,  was  greatly  desired  but 
never  attained. 

In  what  has  been  done  by  Congress,  I  can 
have  no  doubt  that  they  Iiave  acted  wisely, 
justly,  and  strictly  within  their  constitutional 
competency.  By  their  action  they  have  com- 
pletely overthrown  every  foundation  upon 
which  the  decrees  of  this  court,  the  orders  of 
the  circuit  judge,  and  every  motion  purporting 
to  be  based  upon  these  or  either  of  them,  could 
rest.  I  am,  therefore,  of  the  opinion  that  each 
and  every  motion  submitted  by  the  complain- 
ant under  color  of  the  decrees  heretofore  pro- 
nounced in  this  cause,  or  of  the  injunction 
awarded  by  the  Judge  of  the  Circuit  Court, 
should  be  overruled;  that  the  injunction  award- 
ed as  aforesaid  should  be  dissolved,  and  the 
bill  praying  for  that  injunction  should  be  dis- 
missed; and  that  in  each  instance  the  defend- 
ants should  be  decreed  their  costs. 

FOBKEB  OBDEB. 

This  court,  at  a  prior  term,  to  wit:  on  27th 
May,  1832,  having  declared  that  the  bridge  of 
the  respondents  was  a:i  obstruction  to  the  nav- 
i;;ation  of  the  Ohio  River,  and  that  it  did  a  spe- 
<-tiil  damage  to  the  complainant,  and  having  de- 
•T(>ed  that  the  same  should  be  altered  as  there- 
by directed,  or  removed  by  the  respondents — 
and  the  complainant  having  subsequently  moved 
this  court  for  writs  of  assistance,  of  sequcs- 
>  ration  and  of  attacnncent  against  the  said  re- 
spondents,    and     also     for     a     taxation     of 
•l.»0*]    'costs  decreed  by  this  court,  and  for 
Mie  process  of  this  court  to  enforce  the  pay- 
>n<-nt  thereof  by  the  said  respondents — and  the 
Coiigri^ss  of  the  United  States  having  by  an 
-Vi^t  passed  on  the  31st  of  August,  1852,  en- 
titled "An  Act  making  appropriations  for  the 
SK-rvice  of  the   Postoffioe  Department,   during 
tlic  fiscal  year  ending  the  30th  of  June,  1853, 
and  for  other  purposes,"  provided  for  the  nav- 
i<xntion  of  the  Ohio  River,  and  so  regulated  the 
iiiivigationof  the  said  river  as  to  be  consistent 
with  the  maintenance  of  the  said  bridge.    And 
tlie  respective  parties  having  been  fully  heard 
by    counsel,    and    after    mature    deliberation 
thereupon  had  by  this  court,  it  is  now  here 
considiTcd    and    decreed    by    this    court,   that 
t  lie  Mid  motion  for  writs  of  assistance,  seques- 
tration and  attachment  be,  and  the  same  is 
hereby  overruled;  and  that  the  said  writs  be, 
and  they  are  hereby  denied.    And  it  is  further 
considered  and  decreed  by  the  court,  that  the 
'•lid  compI:iinant   do   have   and   recover  from 
the  said  respondents  the  costs  of  the  said  eom- 
pl.iinnnt  as  decreed  by  this  court  on  the  afore- 
fa'd  27  th  day  of  May,  A.  D.  1852,  to  be  taxed 
V  tlio  clerk,  and  that  the  said  respondents  do 
P^y  tlie  same  to  the  complainant  within  nine- 
ty dax-s  from  this  date;  and  that,  in  default 
of  siic-l,  payment,  that  execution  do  issue  there- 
'"•■•  to  be  directed  to  the  Marshal  of  the  United 
»t»te^  for  the  District  of  Columbia  to  enforce 
,  *  *«»me.      Per  Juatica  HeUon. 
'*  t.-  ed. 


OBDEB   QT  THIS   CASK. 

This  cause  came  on  to  be  heard  upon  the  bill 
of  complaint,  an  order  by  the  Honorable  R.  C. 
Grier,  an  associate  justice  of  this  court,  on  the 
26th  day  of  June,  1854,  granting  an  injunction 
as  prayed  for  in  the  said  bill  and  upon  the  mo- 
tion by  the  complainant  for  writs  of  assistance, 
of  sequestration  and  of  attachment  against  the 
said  respondent,  and  upon  a  motion  by  the  re- 
spondent to  dissolve  the  said  injunction,  and 
was  fully  argued  by  counsel  on  both  sides: 
upon  consideration  whereof,  and  after  mature 
deliberation  thereupon  had,  it  is  now  here  or- 
dered and  decreed  by  this  eourt,  that  the  said 
motion  by  the  said  complainant  for  writs  of  as- 
sistance, of  sequestration  and  of  attachment 
be,  and  the  same  is  hereby  overruled ;  and  that 
the  said  injunction  so  as  aforesaid  granted  be, 
and  the  same  is  hereby  dissolved. 


•THE  STATE  OF  PENNSYLVANIA,  ['460 
Complainant, 

V. 

THE  WHEELING  AND  BELMONT  BRIDGE 
COMPANY  et  al. 

(See  S.  C  18  How.  4«M63.) 

This  eourt  can  award  costs— costs  will  not  b 
opened,  after  waiver  of  exceptions  to  taxa 
tion. 

The  decree  rendered  for  costs  In  this  ease  wa» 
imatrected  by  the  Act  of  August  31,  1852. 

Congress  has  repeatedly  recognised  the  right  of 
the  prevailing  party  to  coits  In  this  and  the  circuit 
courts. 

There  Is  conferred  by  the  Constitution  on  this 
court  original  Jurisdiction  over  eases  In  equity  be- 
tween a  state  and  citlxens  of  another  state. 

Original  Jurisdiction  In  equity,  In  a  partlculai 
class  of  cases,  conferred  by  the  Constitution  on 
this  court,  has  been  Interpreted  to  Impose  the  duty 
to  adjudicate  according  to  such  rules  and  prlnci- 
ple8  as  Korerued  the  Court  of  Chancery  In  England 
down  to  the  time  of  our  Constitution. 

When  the  Constitution  conferred  that  lurisdlc- 
tioD  on  this  court.  It  cannot  be  construed  to  ex- 
clude the  power  possessed  and  exercised  by  every 
court  of  ooulty,  to  sward  or  refuse  costs.  In  la 
discretloD,  a-  sa  Judgment  of  the  right  of  each  case 
ml^ht  requite. 

Tb4s  court  has  power  to  award  costs. 

After  a  written  waiver  of  exceptions  to  the  taxa- 
tion, this  court  will  not  open  the  question  of  costs  ' 
for  re-examinatlon. 

Argued  May  8,  1856.    Decided  May  12,  1856 

THIS  la  a  branch  of  the  preceding  case,  to 
which  the  reader  is  referred  for  the  history 
of  the  case,  and  a  general  statement  of  the 
facts    involved. 

Messrs.  Stanton,  Darragh,  Walker  and  Camp- 
bell, for  complainants. 

Messrs.  Johnson,  Fitzhugh,  Stuart,  Cadwa- 
lader  and  Rnssell,  for  respondents. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  eourt: 

This  is  an  application  made,  on  the  part  of 
the  defendants,  for  leave  to  flle  a  bill  of  re- 
view, so  far  as  respects  the  orders  and  decrees 
for  costs  heretofore  rendered  in  the  above  case 
against  them. 

The  court  have  already  determined  that  the 

decree  rendered  for  costs  against  the  defend- 

anta  was  unaffected  by  the  Act  of  Congress 
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passed  August  SI,  1852,  and  with  which  deter- 
mination it  is  entirely  satisfied. 

It  is  suggested,  however,  on  the  part  of  the 
applicant,  that  there  is  no  Act  of  Congress  ex- 
pressly conferring  power  upon  this  court  in  the 
case  of  original  jurisdiction  to  award  costs 
against  other  parties.  This  may  be  true,  but 
it  is  equally  true  in  respect  to  the  circuit  courts 
of  the  United  States,  and  yet  no  one  has  doubt- 
ed the  power  in  those  courts  since  their  first 
461*]  organization  *(I  Blatchf.  662);  and 
the  grounds  upon  which  that  power  rests  ap- 
ply with  equal  force  to  the  Supreme  Court  in 
the  cases  mentioned.  In  the  distribution  of 
original  jurisdiction  between  the  supreme  and 
circuit  courts,  there  is  nothing  peculiar  in  the 
nature  or  character  of  that  conferred  upon 
the  former,  to  distinguish  it  specially  from  the 
latter.  Indeed,  a  large  portion  of  this  juris- 
diction is  concurrent  with  that  of  the  circuit 
courts.  It  is  exclusive  only  in  a  few  cases 
having  regard  to  the  sovereign  character  of  the 
party  to  the  suit,  or  in  cases  where  the  in- 
terests of  our  foreign  relations  may  be  con- 
cerned, and  principles  of  international  law  in- 
volved. 

In  the  nature  of  the  jurisdiction,  therefore, 
or  in  the  character  of  the  suits  in  this  court  of 
original  jurisdiction,  we  perceived  nothing  that 
should  lead  us  to  distinguish,  on  the  question 
of  costs,  between  this  court  and  the  circuit 
courts.  And,  as  we  have  already  said,  the 
grounds  for  the  exercise  of  the  power — ^namely: 
the  repoated  recognition  by  Acts  of  Congress 
of  the  right  of  the  prevailing  party  to  costs — 
U  as  applicable  to  the  one  court  as  the  other. 

It  would  be  an  endless  task  to  refer  to  the 
various  Acts  of  Congress  passed  from  time  to 
time  recognizing  the  right  of  the  party  to 
costs  in  proceedings  in  the  courts  of  the  United 
States,  and,  of  course,  including  this  court. 
It  will  be  suflicient  to  say,  that  they  will  be 
found  in  the  laws  of  Congress,  running  through 
its  entire  legislation  on  the  subject  of  judicial 
proceedings,  and  regulation  of  the  power  and 
authority  of  the  federal  courts  and  its  olllcers. 
Among  the  first  Acts  is  that  of  May  9,  1702, 
"An  Act  for  regulating  processes  in  the  courts 
of  the  United  States,  and  providing  compensa- 
tions for  the  olficers  of  the  said  courts  and  for 
jurors  and  witnesses."  1  Stat,  at  L.  27S.  The 
compensation  here  provided  for,  on  behalf  of 
oflicers  and  persons  concerned  in  the  adminis- 
tration of  justice,  not  payable  out  of  the  Treas- 
ury of  the  United  States,  was  recoverable  as 
costs  of  the  suit.    Sec  6,  p.  278. 

The  Act  of  July  22,  1813,  "An  Act  concern- 
ing suits  and  costs  in  courts  of  the  United 
States,"  provided  (sec.  1),  that  where  several 
actions  a^iiist  persons  who  might  be  joined  in 
one  action  touching  a  demand  in  any  court  of 
the  Unilcd  States,  If  judgment  be  given  for  the 
plaintiir,  such  party  shall  not  recover  the  costs 
of  more  than  one  action,  etc.  And  the  3d  sec- 
tion provided,  that  where  causes  of  like  nature, 
etc.,  shall  he.  pending  before  a  court  of  the 
United  States,  it  is  made  the  duty  of  the  court 
to  make  rules  or  orders  to  avoid  unnecessary 
costs,  and  consolidate  the  causes.  It  is  also 
provided  that  if  any  attorney  or  person  ad- 
mitted to  conduct  ciiiisos  in  a  court  of  the  Ln- 
ited  States  shall  appear  to  have  multiplied  pro- 
462*]  occdings  *in  any  cause,  so  as  to  increase 
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costs  rexatiously,  such  person  may  be  required 
to  satisfy  any  excess  of  costs  so  incurred.  But 
we  shall  not  pursue  this  inquiry.  We  could 
multiply  instances  of  similar  recognition  of  the 
right  of  the  party  to  costs,  and  power  of  the 
court  to  award  them,  to  almost  any  extent. 
The  instances  we  have  referred  to  are  but  sam- 
ples, and,  wa  think,  sufficient  for  the  purpoae 
designed. 

But  independent  of  this,  the  Constitution 
provides  that  the  judicial  power  of  the  United 
States  shall  extend  to  all  cases  in  equity  be- 
tween a  state  and  the  citizens  of  another  slate; 
and  that,  in  cases  in  which  a  state  shall  be  a 
party,  this  court  shall  have  original  jurisdic- 
tion. There  is  thus  conferred  by  the  Constitu- 
tion on  this  court  original  jurisdiction  over 
"cases  in  equity"  between  a  state  and  a  citizen 
of  another,  state;  and  this  is  the  jurisdiction 
we  have  exercised  in  the  matter  now  before  us. 

Original  jurisdiction  in  equity,  in  a  particu- 
lar class  of  cases,  conferred  by  the  Constitution 
on  this  court,  has  been  interpreted  to  impose 
the  duty  to  adjudicate  according  to  such  rules 
and  principles  as  governed  the  action  of  the 
Court  of  chancery  in  England,  which  adminis- 
tered equity  at  the  time  of  the  emigration  of 
our  ancestors,  and  down  to  the  period  when 
our  Constitution  was  formed.  And  when  the 
ConKtitution  of  the  United  States  conferred 
that  jurisdiction  on  this  court,  it  cannot  be  con- 
strued to  exclude  the  power  possessed  and  con- 
stantly exercised  by  every  court  of  equity  then 
known,  to  use  its  discretion  to  award  or  refuse 
costs,  a«  its  judgment  of  the  right  of  the  case, 
in  that  particular,  might  require.  The  court 
entertains  no  doubt  of  its  power  to  award 
costs,  and  deny  the  application  to  file  a  bill  of 
review. 

Then  as  to  the  bill  of  costs  taxed  by  the  clerk. 
It  is  suflicient  to  say  that  the  bill,  as  we  under- 
stand it,  consist*  entirely  of  the  expenses  at- 
tending the  taking  of  testimony  in  the  case,  and 
of  the  surveys,  examinations,  and  reports  of 
the  engineer,  preparatory  to  the  final  hearing- 
of  the  case,  and  which  services  were  performed 
under  the  special  order  and  direction  of  the 
court,  together  with  the  fees  for  the  services 
of  the  oHicers  of  the  court.  And  further,  that 
the  bill  of  costs  has  been  referred  to  the  clerk 
of  the  court,  with  directions  to  examine  wit- 
nesses, and  resort  to  such  other  proofs  for  the 
purpose  of  ascertaining  the  proper  compensa- 
tion to  be  allowed  the  commissioners,  and  t» 
the  engineers  and  clerks  employed  by  him,  and 
also  to  ascertain  the  whole  amount  of  expenses 
incurred  by  said  commissioner,  and  the  amount 
advanced  by  the  respective  parties,  and  report 
on  the  same;  and  that  either  party  have  leave 
to  except  to  the  report,  in  writing,  a4  to  any 
of  the  items  or  sums  of  money  allowed  by  the 
clerk. 

*This  report  was  duly  made  in  con-  [*4CS 
fomiity  with  the  order,  and  the  counsel  for 
the  respective  parties  filed  at  the  time  a  writ- 
ten declaration  waiving  all  exceptions  to  any 
part  of  said  account  or  vouchers,  and  stating 
that  they  do  not  uienn  to  except  to  said  re- 
port, nor  dtsire  any  further  time  to  examine 
or  except  to  it;  whereupon  the  report  was  con- 
firmed by  this  court. 

It  can  hardly  be  expected,  after  this  deliber- 
ate proceeding  t^  the  court  to  ascertain  the 
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eoBta  and  expenses  attending  the  trial  and  hear- 
ing of  the  case,  and  the  opportunity  of  the 
eonnsel  for  the  respective  parties  at  the  time, 
to  scrutinize  the  several  items  of  the  account, 
their  attendance  before  the  master,  and  nfter 
the  proper  scrutiny,  entering  into  and  filing 
an  express  written  waiver  of  e:^ceptions  to  the 
taxation  and  solemn  recognition  of  its  justice 
and  propriety,  that  the  court  will  open  the 
question  for  a  re-examination,  or  can  desire 
any  farther  inquiry  into  or  review  of  the  mat- 
ter thus  disposed  of.  There  must  be  an  end  of 
litigation.  We  are  not  only  satisfied  that  the 
i.>arty  applicant  for  a  review  of  the  question 
nas  already  had  full  opportunity  to  present 
his  objections  to  the  bill  of  costs,  and,  indeed, 
has  already  availed  himself  of  the  benefit  of  it, 
but  are  also  satisfied  with  the  order,  and  judg- 
ment of  the  court  heretofore  given  ia  the  prem- 
ises. 

The  motion  for  bill  of  review,  and  also  for 
retaxation  of  costs,  is  denied. 


404*]      THE    LAFAYETTE    INSURANCE 
COMPANY,  Plff.  in  Br., 

V. 

HAYNARD  FRENCH,  Edward  K.  Strong,  and 
Thomas  B.  Fine. 

(See  S.  0.  IS  How.  404-409.) 

Jarisdiction  —  averment  of  residence  —  Ohio 
judgment  against  Indiana  corporation,  en- 
titled to  faith  and  credit  in  Indiana,  when 
service  was  on  resident  authorized  agent — 
mistake  in  defendant's  name,  not  pleaded  in 
abatement — ^judgment  binds  him. 

The  averment  In  the  declaration  that  a  com- 
P«n7,  defendant,  la  a  citlaen  of  a  state.  In  the 
dutriet  In  wbicli  tbe  suit  Is  brougiit.  Is  not  suffl- 
cient  to  show  Jurisdiction. 

The  averment  that  the  defendsnts  are  a  Corpora- 
tion created  under  tbe  laws  of  the  State,  havina  Its 
principal  place  of  buslnesa  In  that  state.  Is  suflleTent. 

A  judgment  recovered  In  Ohio  acalnst  an  Indiana 
Corporation,  upon  a  contract  made  br  that  Corpo- 
ration in  Ohio,  to  Insure  property  there,  allowed 
by  the  laws  of  Ohio  to  transact  business  there, 
«nd  to  receive  service  of  process  on  Its  resident 
agent.  Is  a  Judgment  entitled  to  the  same  faltb 
and  credit  In  Indiana  aq  in  Ohio,  ondcr  tbe  Oon- 
stltntlon  and  laws  of  tbe  United  States. 

Tbe  process  was  served  In  Ohio  upon  an  agent  of 
the  Corporation  tbere,  quallfled,  bj  law  of  Ohio, 
to  represent  tbe  Corporation  there  In  respect  to 
such  service,  and  notice  to  bim  was  notice  to 
tbe  Corporation.' 

Such  a  Judgment,  recovered  after  such  notice.  Is 
as  valid  as  U  tbe  Corporation  bad  had  Its  habitat 
wltUn  Ohio :  that  Is,  entitled  to  the  same  faith  and 
credit  In  Indiana  as  In  Ohio. 

If  a  mistake  be  made  In  tbe  name  of  a  defendant, 
and  be  falls  to  plead  It  in  abatement,  the  Judgment 
binds  bIm  tboogb  called  by  a  wrong  name. 

Argued  Apr.  4,  1866.      Decided  Apr.  26,  1856. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  Court  of  Indiana. 
This  waa  an  action  of  debt  brought  in  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana,  by  the  appellees,  on  a  judg- 


V  ??"■• — Cltlxenshlp  of  corporation  and  Its  stock- 
nolders.  Voluntary  association.  Holders  of  bonds 
of  corporation  secured  by  mortgage.  General  an- 
swer waives  objections  to  residence — see  note  to 
Hope  Ins.  Co.  v.  Boardman,  3  L.  ed.  U.  8.  36. 
16  L.  ed. 


ment  rendered  In  one  of  the  state  courts  of 
Ohio. 

The  plaintiff  oftervd  in  evidence  a  judgment 
record  from  the  Commercial  Court  of  Cincin- 
nati in  the  State  of  Ohio;  to  the  introduction 
of  which  judgment  record  as  evidence  in  this 
cause,  the  said  defendant,  by  counsel,  then  and 
there  objected. 

The  court  overruled  the  objections  so  made 
by  the  defendant  to  the  introduction  of  said 
record  in  evidence,  to  which  ruling  the  de- 
fendant, by  counsel,  excepted. 

The  case  waa  submitted  to  the  court  by  the 
parties,  waiviiig  a  jury,  and  the  court  found 
for  tbe  plaintiffs  the  amount  of  the  judgment, 
with  interests  and  costs,  and  rendered  judg- 
ment accordingly.  The  defendants  brought 
the  case  here  on  a  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Mr.  R.  H.  Gillett,  for  the  plaintilTs  in  error: 

The  question  whether  the  Commercial  Court 
of  Cincinnati  had  jurisdiction  to  render  the 
judgment  offered  in  evidence,  can  be  inquired 
into  when  thus  offered. 

1  Pet.  340;  Thompson  v.  Tolmie,  2  Pet.  167; 
Rose  V.  Himely,  4  Cranch,  241;  Hiclcey  v.  Stew- 
art, 3  How.  760;  Shriver  v.  Lynn,  2  How.  60. 

A  judgment  against  parties  not  within  tlie 
jurisdiction  of  a  court,  and  who  were  not  served 
with  process,  and  who  did  not  appear  to  the 
action,  is  null  and  void,  and  will  not  support 
an  action. 

Ewer  V.  Coffin,  1  Cneh.  24;  Woodruff  v.  Tay- 
lor, 20  Vt.  66;  Lincoln  ▼.  Tower,  2  McLean, 
473;  Shaefer  v.  Gates,  2  B.  Mon.  453;  Day  v. 
Newark  India-rubber  Co.  1  Blatchf.  628. 

The  variance  in  the  name  of  the  defendant 
below  was  fatal. 

Bumham  v.  Bank,  6  N.  H.  446;  Bank  T. 
Smalley,  2  Cow.  770. 

The  record  could  not  be  changed  by  parol  evi- 
dence. 

Lincoln  v.  Tower,  2  McLean,  473;  Green  t, 
Ovington,  16  Johns.  66;  Hunt  v.  Rousmanier, 
8  Wheat.  174;  Bradley  v.  Washington,  etc.  Co. 
13  Pet.  8». 

Mr.  0.  H.  Smith,  for  the  defendants  in  error: 

The  Commercial  Court  of  Cincinnati  had  ju- 
risdiction to  render  the  judgment  offered  in  evi- 
dence. 

There  was  service  of  process  under  the  lawa 
of  the  State  of  Ohio,  and  the  record  is  conclu- 
sive between  the  parties. 

6  McLean,  461. 

The  Circuit  Court  had  jurisdiction  of  this 
cause.  I  should  feel  disposed  to  review  the 
old  authorities  cited  by  counsel  for  appellants 
against  this  proposition,  did  I  not  consider  the 
question  res  adjudicata  in  this  court. 

Louisville  R.  R.  Co.  v.  Letson,  2  How.  497; 
16  How.  314;  6  McLean,  461. 


Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Indi- 
ana, in  an  action  of  debt  on  a  judgment  re- 
covered in  the  Commercial  Court  of  ^ncinnati, 
in  the  State  of  Ohio.  In  the  declaration,  the 
plaintiffs  are  averred  to  be  citizens  of  Ohio ;  and 
they  "complain  of  the  Lafayette  Innurance 
Company,  a  citizen  of  the  State  of  Indiana." 
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This  averment  is  not  sufficient  to  show  juris- 
diction. It  does  not  appear  from  it  that  the 
lAfayette  Insurance  Company  is  a  Corpora- 
tion ;  or,  if  it  be  such,  by  the  law  of  what  state 
it  was  created.  The  averment,  that  the  Com- 
pany is  a  citizen  of  the  State  of  Indiana,  can 
nave  no  sensible  meaning  attached  to  it.  This 
court  does  not  hold  that  either  a  voluntary  as- 
sociation of  persons,  or  an  association  into  a 
body  politic,  created  by  law,  is  a  citizen  of  a 
state  within  the  meaning  of  the  Constitution. 
And  therefore,  if  the  defective  averment  in  the 
declaration  had  not  been  otherwise  supplied, 
the  suit  must  have  been  dismissed.  But  the 
plaintiff's  replication  alleges  that  the  defend- 
ants are  a  Corporation,  created  under  the  laws 
of  the  State  of  Indiana,  having  its  principal 
place  of  business  in  that  State.  These  allega- 
tions are  confessed  by  the  demurrer;  and  they 
bring  the  case  within  the  decision  of  this  court 
in  Marshall  y.  The  Baltimore  and  Ohio  Rail- 
road Company,  10  How.,  314,  and  the  previous 
decisions  therein  referred  to. 

Upon  the  merits  it  was  objected  that  the 
judgment  declared  on  was  rendered  by  the 
Commercial  Court  of  Cincinnati,  without  juris- 
diction over  the  person  sued;  and  the  argument 
was,  that  as  this  Corporation  was  created  by  a 
law  of  the  State  of  Indiana,  it  could  have  no 
existence  out  of  that  State,  and  consequently 
could  not  be  sued  in  Ohio. 
40e*]  'The  precise  facts  upon  which  this  ob- 
jection depends,  are  that  this  Corporation  was 
created  by  a  law  of  the  State  of  Indiana,  and 
had  its  principal  office  for  business  wilhin  that 
State.  It  had  also  an  agent  authorized  to  con- 
tract for  iisurance,  who  resided  in  the  Stale  of 
Ohio.  The  contract  on  which  the  judgment  in 
qu(>stion  was  recoverrd  was  made  in  Ohio,  and 
was  to  be  there  performed;  because  it  was  a 
contract  with  the  citizens  of  Ohio  to  insure 
property  within  that  State.  A  statute  of  Ohio 
makes  special  provision  for  suits  against  for- 
eign corporations,  founded  on  contracts  of  in- 
surance there  made  by  them  with  citizens  of 
that  State;  and  one  of  its  provisions  is,  that 
service  of  process  on  such  resident  agent  of  the 
foreign  corporation  shall  be  "as  elTectual  as 
though  the  same  were  served  on  the  principal." 

The  question  is,  whether  a  judgment  recov- 
ered in  Ohio  against  the  Indiana  Corporation, 
upon  a  contract  made  by  that  Corporation  in 
Ohio  with  citizens  of  that  State  to  insure  prop- 
erty there,  after  the  law  above  mentioned  was 
enacted — service  of  process  having  been  made 
on  such  resident  agent — is  a  judgment  entitled 
to  the  same  faith  and  credit  in  the  State  of  In- 
diana as  in  the  State  of  Ohio,  under  the  Con- 
stitution and  laws  of  the  United  States. 

No  question  has  been  made  that  this  judg- 
ment would  be  held  binding  in  the  State  of 
Ohio,  and  would  there  be  satisfied  out  of  any 
property  of  the  defendants  existing  in  that 
State. 

The  Act  of  May  26,  1790  (1  Stat,  at  L.  122), 

?:ives  to  a  judgment  rendered  in  any  state  such 
aith  and  credit  as  it  had  in  the  courts  of  the 
state  where  it  was  recovered.  But  this  pro- 
vision, though  general  in  its  terms,  does  not 
extend  to  judgments  rendered  against  persons 
not  amendable  to  the  jurisdiction  rendering 
the  judgments.  D'Arcy  v.  Ketchum,  11  How. 
165.  And  consequently,  notwithstanding  the  Act 
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ot  Congress,  whenever  an  action  is  brought  in 
on  one  state  on  a  judgment  recovered  in  an- 
other, it  is  not  enough  to  show  it  to  be  valid 
in  the  state  where  it  was  rendered;  it  must 
also  appear  that  the  defendant  was  either  per- 
sonally within  the  jurisdiction  of  the  State,  or 
had  legal  notice  of  the  suit,  and  was  in  some 
way  subject  to  its  laws,  so  as  to  be  bound  to 
appear  and  contest  the  suit,  or  suffer  a  judg- 
ment by  default.  In  more  general  terms,  the 
doctrine  of  this  court,  as  well  as  of  the  courts 
of  many  of  the  States,  is.  that  this  \ci  of  Con- 
gress was  not  designed  to  displace  that  prin- 
ciple of  natural  justice  which  requires  a  pi-r- 
son  to  have  notice  of  a  suit  before  he  can  l>i> 
conclusively  bound  by  its  result;  nor  those  rules 
of  public  law  which  protect  persons  and  prop- 
erty within  one  state  from  the  exercise  of  ju- 
risdiction over  them  by  another. 

•This  Corporation,  existing  only  by  [•■107 
virtue  of  a  law  of  Indiana,  cannot  be  deemed 
to  pass  personally  beyond  the  limits  of  that 
State.  Bank  of  Augusta  v.  Earle,  13  Pet.  .<>]». 
But  it  does  not  necessarily  follow  that  a  vulid 
judgment  could  be  recovered  against  it  only 
in  that  State.  A  corporation  may  sue  in  :i 
foreign  state,  by  its  attorney  there;  and  if  it 
fails  in  the  suit,  be  subject  to  a  judgment  for 
costs.  And  so  if  a  corporation,  though  in  In 
diana,  should  appoint  an  attorney  to  appear,  in 
an  action  brought  in  Ohio,  and  the  attorney 
should  appear,  the  court  would  have  juris 
diction  to  render  a  judgment,  in  all  respects  as 
obligatory  as  if  the  defendant  were  within  thi- 
State.  The  inquiry  is  not  whether  the  defend 
ant  is  personally  within  the  State,  but  whether 
he,  or  some  one  authorized  to  act  for  him  in 
reference  to  the  suit,  had  notice  and  appeared ; 
or,  if  he  did  not  appear,  whether  he  was  bontiil 
to  appear,  or  suffer  a  judgment  by  default. 

And  the  true  question  in  this  case  is,  wheth<'i' 
this  Corporation  had  such  notice  of  the  suit, 
nnd  was  so  far  subject  to  the  jurisdiction  and 
laws  of  Ohio,  that  it  was  bound  to  appear,  or 
take  the  consequences  of  non-appearance. 

A  corporation  created  by  Indiana  can  trans- 
act business  in  Ohio  only  with  the  consent,  ex- 
press or  implied,  of  the  latter  State  (13  Pol. 
619).  This  consent  may  be  accompanied  by 
such  conditions  as  Ohio  may  think  fit  to  im- 
pose; and  these  conditions  roust  be  deemed 
valid  and  effectual  by  other  States,  and  by  thi^« 
court,  provided  they  are  not  repugnant  to  the 
Constitution  or  laws  of  the  United  States,  or 
inconsistent  with  those  rules  of  public  law 
which  secure  the  jurisdiction  and  authority  of 
each  State  from  encroachment  by  all  others,  or 
that  principle  of  natural  justice  which  forhid-i 
condemnation  without  opportunity  for  defense. 

In  this  instance,  one  of  the  conditions  im- 
posed by  Ohio  was,  in  effect,  that  the  agent 
who  should  reside  in  Ohio  and  enter  into  con 
tracts  of  insurance  there  in  behalf  of  the  for- 
eign  Corporation,   should   also   be   deemed    itn,..^ 
agent   to   receive   service   of   process   in   suitai^i 
founded  on  such  contracts.    Wo  find  nothinp:;;^ 
in  this  provision  either Vfeasonable  in  itself,  o  -^ 
in  conflict  with  any  principle  of  public  law.   I    -^ 
cannot  be  deemed  unreasonable  that  the  Stat_^ 
of  Ohio  should  endeavor  to  secure  to  its  cit.  £. 
zens  a  remedy,  in  their  domestic  forxim,  uposi 
this  important  class  of  contracts  made  and  '^o 
be  performed  within  that  State,  and  fully  sub. 
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Jeet  to  its  laws ;  nor  that  proper  means  should 
be  used  to  compel  foreign  corporations,  trans- 
acting this  business  of  insurance  within  the 
State,  for  their  benefit  and  profit,  to  answer 
tliere  for  the  breach  of  their  contracts  of  insur- 
ance there  made  and  to  be  performed. 
408*]  *Kor  do  we  think  the  means  adopted  to 
effect  this  object  are  open  to  the  objection  that 
is  an  attempt  improperly  toextcnd  the  jurisdic- 
tion of  the  State  beyond  its  own  limits  to  a 
j-craon  in  another  state.    Process  can  be  served 
on  a  corporation  only  by  making  service  thereof 
on  some  one  or  more  of  its  agents.    The  law 
may,  and  ordinarily  does,  designate  the  agent, 
or  ofiicer,  on  whom  process  is  to  be  served.  For 
the  purpose  of  receiving  such  service,  and  be- 
ing bound  by  it,  the  Corporation  is  identified 
with  such  agent  or  oflScer.     The  corporate  pow- 
er to  receive  and  act  on  such  service,  so  far  as 
to  make  it  known  to  the  Corporation,  is  thus 
vi-stod  in   such   ofiicer  or  agent.     Xow.   when 
thi!i  corporation  sent  its  agent  into  Ohio,  with 
HUthority  to  make  contracts  of  insurance  there, 
the  Corporation  must  be  taken  to  assent  to  the 
condition  upon  whicli  alone  such  business  ronld 
be  there  transacted  by  them;   that  condition 
being,  that  an  agent,  to  make  contracts,  should 
also  be  the  agent  of  the  Corporation  to  receive 
service  of  process  in  suits  on  such  contracts, 
and,  in  legal  contemplation,  the  appointment 
of  such  an  agent  clothed  him  with  power  to 
receive  notice,  for  and  on  behalf  of  the  Corpor- 
ation, as  effectually  as  if  he  were  designated  in 
the  charter  as  the  ofTicer  on  whom  process  was 
to  be  served;  or,  as  if  he  had  received  from 
the  president  and  directors  a  power  of  attorney 
to  that  elTcct.    The  process  was  served  within 
the  limits  and  jurisdiction  of  Ohio,  upon  a  per- 
son qualified  by  law  to  represent  the  Corpor- 
ation there  in  respect  to  such  service;  niid  no- 
tice to  him  was  notice  to  the  Corporation  which 
he  there  represented,  and  for  whom  he  was  em- 
pow<-rcd  to  take  notice. 

Wc  consider  this  foreign  Corporation,  enter- 
ing into  contracts  made  and  to  be  performed  in 
Ohio,  was  under  an  obligation  to  attend,  by  its 
iluly  authorized  attorney,  on  the  courts  of  that 
State,  in  suits  founded  on  such  cimtracts. 
whereof  notice  shotild  be  given  by  due  pnioess 
of  law,  served  on  the  agent  of  the  Corporation 
resident  in  Ohio,  and  qualified  by  the  law  of 
Ohio  and  the  presumed  assent  of  the  Corpora- 
tion to  receive  and  act  on  such  notice;  that 
this  obligation  is  well  founded  in  policy  and 
morals,  and  not  inconsistent  with  any  principle 
<if  public  law;  and  that  when  so  sued  on  such 
contracts  in  Ohio,  the  Corporation  was  person- 
ally amenable  to  that  jurisdiction;  and  we 
liold  such  a  judgment,  recovered  after  such  no- 
tice, to  be  as  valid  as  if  the  Corporation  had 
liad  its  habitat  within  the  State;  that  is,  en- 
title«l  to  the  same  faith  and  credit  in  Indiana 
as  in  Ohio,  under  the  Constitution  and  laws  of 
the  United  State.*. 

Wo  limit  our  decision  to  the  case  of  a  Cor- 
poration acting  in  a  state  foreign  to  its  crea- 
tion, under  a  law  of  that  state  which  recog- 
nized its  existence,  for  the  purposes  of  making 
eontnicts  there  and  being  sued  on  them,  througli 
40»*1  notice  to  its  contracting  'agents.  The 
rase  of  natural  persons,  ami  of  other  foreign 
enr]>oralions,  is  attended  with  other  considera-i 
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tions,  which  might  or  might  not  distinguish  it; 
upon  this  we  give  no  opinion. 

This  decision  renders  it  unnecessary  to  con- 
sider the  questions  arising  under  the  count* 
on  the  policy. 

It  was  objected  that  the  judgment  recovered 
in  the  Commercial  Court  was  against  "the 
President,  Directors  and  Company  of  the  La- 
fayette Insurance  Company,"  while  this  action 
is  against  the  "Lafayette  Insiu-ance  Com- 
pany;" but  the  declaration  describes  the  judg- 
ment correctly,  and  then  avers  that  the  judg- 
ment was  recovered  against  the  defendants  by 
that  other  name.  We  must  assume  that  this 
fact  was  proved;  and  the  only  question  open 
here  is,  whether,  if  a  mistake  be  made  in  the 
name  of  a  defendant,  and  he  fails  to  plead  it 
in  atmtcment,  the  judgment  binds  him,  though 
called  by  a  wrong  name.  Of  this,  we  have  no 
doubt.  Evidence  that  it  was  an  erroneous 
name  of  the  same  person  must,  therefore,  be 
admissible;  otherwise,  a  mistake  in  the  defend- 
ant's name,  instead  of  being  available  only  by 
a  plea  in  abatement,  would  render  a  judgment 
wholly  inoperative. 

In  the  case  of  The  Med  way  Cotton  Manufac- 
tory v.  Adams,  10  Mass.  360,  the  plaintilTs,  a 
Corporation,  declared  on  a  promissory  note 
made  to  Richardson,  Metcalf  &  Co.,  and  averred 
that  the  maker  promised  the  Corporation  by 
that  name.  The  defendant  demurred  to  the 
declaration,  and  assigned,  in  argument,  the 
same  cause  which  has  been  relied  on  at  the  bar 
in  this  case — that  it  was  not  competent  to 
prove  by  parol  evidence  that  the  promisee  of 
the  note  was  the  Corporation,  the  name  not  be- 
ing the  same.  The  court  held  otherwise,  and 
overruled  the  demurrer. 

A  similar  decision  was  made  in  an  action  of 
debt  on  bond  by  the  Supreme  Court  of  New 
York,  in  the  case  of  N.  Y.  African  Society  v. 
Varick  et  al.  13  Johns.  38.  See,  also.  Inhab- 
itants, etc.,  T.  String,  6  Halst.  323;  and  the  au- 
thorities cited  in  the  cases  in  New  York  and 
Massachusetts. 

The  decision  of  the  Circuit  Court  is  affirmed. 

Mr.  Justice  Campbell  dissented,  and  stated 
the  grounds  of  his  dissent. 


JOSHUA  STANFORD,  PlfT.  in  Error, 

V. 

CLAY  TAYLOR. 

(Sec  S.  C.  18  How.  409-413.) 

Parol  evidence  to  contradict  survey. 

Where  a  Krant  of  land  with  Indeflntte  boundaries 
was  conflrmed  and  ordered  to  be  sur^'cyed.  con- 
formably to  the  posBesslon.  parol  proof  Is  inndmis- 
slble  to  show  that  the  official  survey  was  improper- 
ly made  nf  a  wron^;  tract. 

The  nfllclal  survey  of  confirmation  under  wblch 
the  plalntlir  claims  does  not  Inclnde  the  premises 
sued  for :  therefore  tbe  verdict  was  properly  for 
defendant. 

Argued  Apr.  18,  1856.      Decided  Apr.  25.  1856. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  .Missouri. 
The  case  is  stated  by  the  court. 
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Messrs.  Lawrence,  Evans  and  Johnson,  for 
the  plaintiffs  in  error: 

The  title  in  this  case  was  a  perfect,  equitable 
title  from  Spain.  The  tract  was  specific.  The 
possession  and  cultivation  were  in  accordance. 
This  equitable  title  was  protected  by  the 
Treaty.  It  was  conflrmed  by  the  Act  of  1807, 
and  the  decision  of  the  commissioners. 

Glenn  v.  U.  S.  13  How.  200;  V.  S.  v.  Dav- 
enport, 15  How.  1;  Menard  v.  Massoy,  8  How. 
300;  West  v.  Cochran,  17  How.  413. 

The  cases  of  Stoddard  v.  Chambers,  2  How. 
284,  and  Bissell  v.  Penrose,  8  How.  317,  were 
cases  in  which  the  grant  was  undefined,  and 
they  remained  unlocated  except  by  private  sur- 
veys long  after  the  grant. 

But  it  is  contended  that  there  was  a  survey 
in  1834,  which  places  this  claim  elsewhere,  and 
that  we  are  concluded  by  that. 

This  survey  was  erroneous  and  void  in  every 
respect  that  could  allcct  the  plaintiiT's  right 
under  the  confirmation.  A  survey,  if  neces- 
sary at  all,  is  not  final  or  unalterable.  If 
wron^,  it  may  be  corrected  by  the  courts. 

Kittridge  v.  Landry,  2  Rob.  La.  72;  Latio- 
lais  V.  Richard,  0  Martin,  N.  S.  213;  Fay  v. 
Chambers,  4  La.  Ann.  481. 

A  survey  is  prima  facie  evidence  of  its  con- 
formity to  the  confirmation.  The  land  sur- 
veyed should  be  the  same  as  that  originally 
possessed.  This  case  differs  from  that  of  West 
v.  Cochran,  17  How.  403;  in  which  Brai^eau 
had  never  been  in  possession  of  the  ground 
claimed  by  him.  Neither  he  nor  any  repre- 
sentative of  his  ever  had  proper  registry  of  the 
claim;  nor  did  anyone  come  before  the  Board 
of  Commissioners  as  a  claimant,  under  the  Act 
of  1807. 

The  plaintiff  made  out  a  good  prima  facie 
case  in  ejectment.  The  defendant  showed  no 
title  in  himself,  and  the  plaintiff  should  have 
been  allowed  to  show  the  erroneous  character 
of  the  surveys  produced  by  the  defendant. 

9  Pet.  171;   10  Pet.  320,  340;   16  Pet.  172; 
16  Pet.  146.  228;  8  How.  206;   10  How.  641; 
11  How.  115;  U.  S.  V.  Levy,  13  Pet.  33. 
Hr.  Williams  for  defendant  in  error. 


Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

The  plaintiff,  Stanford,  sued  Taylor  in  eject- 
ment, claiming  title  to  the  land  in  dispute  un- 
der a  concession  from  "Don  Francisco  Cruzat, 
Lieutenant  Governor,"  dated  in  1785,  who  de- 
creed as  follows: 

"In  view  of  what  is  set  forth  in  the  present 
memorial  presented  by  Angela  Chovin,  widow 
of  the  deceased  Miguel  Bolica,  of  this  Town  of 
St.  Louis,  under  date  of  the  sixth  of  May  of 
the  current  year,  I  have  granted  to  her,  in  pro- 
prietary title,  for  her  heirs,  and  others  who 
may  represent  her  right,  forty  arpents  front  of 
land  upon  forty  in  depth,  along  the  river  called 
De  los  Padres  (Des  P6res),  from  the  north  to 
the  south,  which  is  bounded  on  the  one  side  by 
lands  of  Louis  Robert,  and  on  the  other  by  the 
domain  of  the  King,"  etc 

This  claim  was  confirmed  in  general  tcrmn 
to  Jean  F.  Perry,  as  assignee,  by  the  Board 
of  Commissioners  sitting  at  St.  Louis,  in  1811. 
for  1,000  arpents,  "situate  in  the  district 
of  St.  Louis,  on  the  River  Des  FSres,"  and  or- 
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dered  to  be  surveyed  "conformably  to  the  pos- 
session, by  virtue  of  a  concession,  or  order  of 
survey,  from  Francis  Cruzat,  Lieutenant-Gcn- 
eral." 

The  plaintiiT  derives  title  under  Perry. 

The  survey  directed  to  be  made  by  the  Board 
of  Commissioners  'was  not  executed  till  ['It 2 
1834,  when  the  Surveyor-General  ordered  the 
land  to  be  located  west  of  Louis  Robert's  tract, 
and  on  both  sides  of  the  River  Des  PSros.  But 
the  plaintiff  insists  that  the  land  granted  and 
confirmed,  adjoins  Robert's  tract  on  the  ea.st, 
and  that  the  location  is  so  plainly  apparent  on 
the  face  of  the  concession  as  not  to  require  a 
survey ;  and  furthermore,  he  offered  to  show  by 
proof  that  the  possession  of  Perry,  the  con- 
firmee, was  part  of  a  tract  of  land  east  of  the 
tract  of  Louis  Robert,  of  seven  by  forty  arpents, 
and  adjoining  it_;  and,  if  located  there,  would 
include  the  premises  in  controversy.  The  court 
rejected  the  evidence  offered,  and  permitted 
the  defendant  to  give  in  evidence  the  otlicial 
survey  of  the  tract  of  1,000  arpents,  to  over- 
come the  effect  of  which,  the  plaintiff  offered 
to  prove  that  the  official  survey  was  improper- 
ly made  west  of  Robert's  tract,  and  not  adjoin- 
ing it;  whereas  it  should  have  been  made  cast 
of  the  same.  This  evidence  was  also  rejected, 
when  the  court  instructed  the  jury  as  follows: 
"The  parties  agreeing  that  the  ofTicial  survey 
of  confirmation,  under  which  the  plaintiff  cinima 
the  land  in  dispute,  does  not  include  the  preui- 
ises  sued  for,  the  jury  ought  to  find  for  the 
defendant." 

To  the  rejection  of  the  parol  evidence,  and 
to  the  charge  of  the  court,  the  plaintitT  ex- 
cepted. 

The  law  is  settled,  that  where  there  is  a  spe- 
cific tract  of  land  confirmed,  accoraing  to  as- 
certained boundaries,  the  confirmee  takes  a  ti- 
tle on  which  he  may  sue  in  ejectment.  The 
case  of  Bissell  v.  Penrose,  8  How.  317,  lays 
down  the  true  rule. 

But  where  the  claim  has  no  certain  limitn, 
and  the  judgment  of  confirmation  carries  along 
with  it  the  condition  that  the  land  shall  be  sur- 
veyed, and  severed  from  the  public  domain  and 
the  lands  of  others,  then  it  is  not  open  to  con- 
troversy that  the  title  attaches  to  no  land:  nor 
baa  a  court  of  justice  any  authority  in  law  to 
ascertain  and  establish  its  boundaries,  this  be- 
ing reserved  to  the  Executive  Department.  The 
case  of  West  v.  Cochran,  17  How.  403,  need 
only  be  referred  to  as  settling  this  point. 
And  the  question  here  is,  whether  the  conces- 
sion to  Perry  is  indefinite  and  vague,  and  sub- 
ject to  be  located  at  different  places. 

It  is  to  be  forty  by  forty  arpents  in  extent ; 
it  is  to  lie  along  the  River  Des  PCres,  from  the 
north  to  the  south;  and  to  be  bounded  on  the 
one  side  by  the  lands  of  Tx>uis  Robert,  and  on 
the  other  by  the  domain  of  the  King.  On  which 
side  of  Robert's  land  it  is  to  lie,  we  are  not  in- 
formed, further  than  that  it  is  to  lie  along  the 
river  from  north  to  south.  The  record  sho'Ws, 
that  if  surveyed  west  of  Robert's  tract,  the 
forty  by  forty  arpents  includes  the  River  Des 
Peres;  but,  if  surveyed  east  of  Robert's  land,  it 
will  not  include  the  river.  The  uncertainty  of 
out-boundary  *in  this  instance  is  too  [*4  %  s 
manifest,  in  our  opinion,  to  require  discussion 
to  show  that  a  public  survey  is  required  to  at^. 
tach  the  concession  to  any  land. 
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JAMES  C.  CONVERSE,  Adm'r  of  Philip  Gree- 

I7,  Deceased,  Plaintiff  in  Error, 

▼. 

BENJAMIN  BURGESS,  Nathan  B.  Gibbs  and 

Benjamin  F.  Burgess,  Copartners  uniler  the 

firm  of  Benjamin  Iturgess  &  Son. 

(See  8.  C.  18  How.  413-418.) 

Money  paid  for  duties  illegally  assessed,  may 
1)6  recovered  back — return  of  appraisers  not 
conclusive — wliat  suflicient  protest  to  admit 
evidence  that  appraisers  did  not  examine 
goods. 

An  Importer  who  bns  paid  money  under  a  valid 
protest  to  a  collvrtor  o(  customs  for  duties  llleEally 
issfSM-tl,  mny  maintain  an  action  for  Its  return. 

Tlie  Importer  Is  not  precluded  by  the  return  of 
(lie  morrbiiiit  apiiralsers  from  disputing  the  auOl- 
cipucy  or  uccui-ac)  of  their  statemeut. 

ISnt  to  enuble  tl;c  Importer  tu  d»  tWa,  be  must, 
Icfopc  puylnjf  the  iliuiea.  enter  a  protest  In  writ- 
inc.  slii;ned  by  bim,  settlns  forth  "distinctly  and 
speclUcaliy  the  grounds  of  objection"  to  the  pay- 
ment of  the  duties. 

A  ground  of  objection  stated  In  the  protest, 
"that  the  floods  were  not  fairly  and  faithfully  ex- 
amined by  tlie  apprnisers."  Is  anfllclent  to  mlmlt 
evidence  that  the  ajiprulsers  did  not  examine  or 
see  any  of  the  original  packages,  anil  onlv  saw 
.-■amples  which  bad  been  taken  several  weeks  lie- 
foi-e.  and  which  would  not  afford  a  fair  criterion 
by  which  to  Judge  of  the  Imporiutiuu. 

Submitted  Feb.  25,  1856.     Decided  Apr.  25, 1856. 

IN  ERROR  to  the  Circuit  Court  of  the  ViiiteJ 
Ptutcs  for  the  District  of  Jl.ns'iacUiisetts. 
This  suit  was  brou<rht  in  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massa- 
chusetts, by  the  defendants  in  error,  to  recover 
I>ack  certain  duties  upon  8U;^rs  and  honey  im- 
ported from  Remedoia,  in  Cuba,  which  (hfy 
claimed  were  ille<^lly  exacted. 

The  duties  in  question  were  levied  under  and 
appraisement  made  by  the  public  appraisers, 
ailvanoin.!;  the  invoiced  price  from  $8,908.41  to 
$9,794.30.  From  the  decision  of  said  appraisers 
the  plaintilTs  had  appaled,  and  two  merchants, 
-ppyinted  at  their  request,  confirmed  tlie  action 
of  puMic  appraisers,  but  substituted  the 
Word  "the  principal  markets  of  Cuba"  for 
"the  place  of  exportation." 

Dutio.-*  were  levied  nccordinjj  to  this  appniise- 

»nent,  and  also  an  additional  duty  of  twenty 

P«r  cent,  under  sec.  8  of  the  Act  of  July  30, 

t  S40.     The    additiun.1l    duties,    nniuunting    to 

%  1,043.48.  were  paid  under  protest. 

On  the  trial  below,  the  jury  found  for  the 
yfclaintilTs  and  assessed  their  damages  at 
■^S2,127.68,  upon  which  jud^nncnt  was  entered. 
"VA'hereupon  the  defenilaiit  sued  out  this  writ  of 
■^i^-rror.    . 

A  further  statement  of  the  case  app;'ars  in 
~^he  opinion  of  the  court. 

-Mr.  C.  Gushing,  Attorney-General,  for  plain- 
"^ilT  in  error: 

The  appraisal  bjr  the  merchant  appraisers  is 
"final  and  conclusive,  e.vcepi  when  impi  ached 
for  fraud. 

.4et  of  1842,  5  SUt.  at  L.  503.  3(i4.  sees.  16, 
17;  8th  sec.  of  Tariff  Act  of  1840,  9  Stat,  at 
L.  p.  431 ;  see,  also,  Burchell  v.  Marsh,  17 
How.  344. 

.Mr.  Miltoa  Andres,  for  defendants  in  er- 
ror: 

The  acts  of  the  appraisers  complained  of  by 
the  defendants,  are  of  a  ministerial  character, 
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and  they  are  not  conduslre  upon  the  Kporter; 
but  inquiry  mny  be  entertained  in  what  man- 
ner they  have  been  done,  or  whether  they  hsva 
been  done  at  all. 

The  report  of  the  appraisers  is  in  the  nature 
of  an  award.  It  can  be  impeached  for  other 
causes  than  fraud. 

Torrcncc  v.  Amsden,  3  McLean,  512;  Cald. 
Arh.  182;  Kyd.  on  Awards,  230;  McCnlmont 
V.  Whittaker,  3  Rawle,  00;  Comeforth  v.  Geor, 
2  Vem.  705;  The  State  t.  Williams,  0  Gill. 
172;  Kent  v.  Elstob,  3  East,  IS. 

The  evidence  oilered  by  the  defendants  in 
error  was  properly  admitted,  because  it  tended 
to  show  that  said  examinnlion  and  apprai.-«- 
ment  was  irregularly  and  illc.?ally  made.  The 
Statute  is  imperative  upon  the  appraisers,  to 
make  an  examination  of  at  least  every  tenth 
packnjre.  The  examination  in  this  innnner  i* 
a  ministerial  act,  the  performance  of  which  is 
not  left  to  their  discretion. 

The  protcit  was  sulficicnt.  Tlie  objection 
in  the  protest  which  is  relied  upon,  is  "that 
the  goods  were  not  fairly  and  faithfully  ex- 
amined." This  is  stibstaiitially  the  languapre  of 
the  Statute,  "which  is  diligently  and  faithfully 
to  examine."  "If  the  protest  makes  known 
what  was  protested  against,  it  satisfies  the  Stat- 
ute in  this  particular." 

Swanston  v.  .Morton,  1  Curt.  205. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

The  intestate  of  the  plaintiff  is  charged  in 
this  judgment  for  an  excess  of  duties  collected 
by  him  in  his  capacity  of  Collector  of  Customs 
at  the  port  of  Boston,  under  color  of  a  law  of 
the    United    States. 

The  defendants  in  April,  1850,  imported  into 
Boston  an  invoicp  of  sugars  from  the  Island  of 
Cuba,  and  made  entry  as  in  case  of  goods 
purchased,  by  the  production  of  the  invoice  and 
an  oaih  that  it  <'\liibited  a  just  and  faithful 
account  of  the  actual  cost  and  all  charges 
thereon,  etc.  The  public  appraisers  advanced 
the  valuation  of  the  merchandise  contained  in 
the  invoice  ten  per  cent,  above  the  invoice 
price,  and  made  their  return  to  the  Collector  ac- 
cordingly, the  14th  May,  1830.  From  this  val- 
uation the  defendants  appealed,  and  merchant 
appraisers  wi-re  appointed  to  make  a  new  ap- 
praisement. These  returned  their  report  the 
4tli  .lune,  to  the  effect  that  the  sugars  could 
not  have  been  purchased  at  the  time  of  expor- 
tation for  less  than  the  sura  assessed  by  the 
appraisers,  at  the  principal  markets  of  Cuba. 

Duties  were  levied  according  to  this  appraise- 
ment, and  also  an  additional  duty  of  20  per 
cent,  under  the  8th  section  of  the  Act  of  30th 
July,  1846.  These  duties  were  paid  4th  June, 
1H.")<».  und<'r  n  protest,  by  the  dcicndants.  with 
the  declared  "intention  'of  reclaiming  [•415 
the  same  or  any  part  thereof  as  may  l-e  found 
to  have  been  illegally  paid  by  them ;"  and  aflinn 
as  the  ground  of  their  protest  the  "fair  valua- 
tion in  the  invoice,  and  that  the  goods  were 
not  fairly  and  faithfully  examined  by  the  ap- 
praisers.' 

Upon  the  trial  of  the  cause  the  importer! 
(defendants)  offered  to  prove  that  the  merchant 
appraisers  did  not  examine  nor  see  any  of  the 
original  packages  of  the  merchandise  in  ques 
tion,  but  only  saw  samples  which  liad   been 
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taken  on  the  26th  April,  1850,  from  one  in  ten 
of  the  packages  described  in  the  invoice;  and 
that  Buch  samples  so  drawn  and  exposed  to  the 
air  would  not  afford  a  true  criterion  by  which 
to  jndge  of  the  importation;  and  claimed  the 
right  to  go  behind  the  return  of  the  said  mer- 
chant appraisers,  on  the  ground  that  they  had 
not  examined  the  sugars  as  required  by  law, 
and  to  put  that  as  a  question  of  fact  to  the 
jttiy,  without  alleging  fraud. 

The  Collector  (plaintiff's  intestate)  objected 
to  this  evidence,  and  claimed  that  the  decision 
of  the  appraisers  was  in  the  nature  of  an  award 
and  final  under  the  Statute,  and  not  open  nnder 
this  protest,  in  the  absence  of  fraud,  to  review. 

The  Circuit  Court  admitted  this  evidenee, 
and  decided  that  the  importers  (defendants) 
might  go  to  the  jury  on  the  facts,  whether  the 
examination  made  by  the  merchant  appraisers 
was  in  substance  and  effect  equivalent  to  an 
examination  of  one  package  in  ten  of  the  im- 
portation, and  if  it  was  not,  that  the  appraise- 
ment was  void. 

A  verdict  and  judgment  were  rendered  in 
favor  of  the  importers,  and  these  decisions  of 
the  Circuit  Court  have  been  assigned  for  error 
in  this  court. 

The  right  of  an  importer,  who  has  paid 
money,  under  a  valid  protest,  to  a  Collector  of 
the  Customs,  for  duties  illegally  assessed,  to 
maintain  an  action  for  its  return  has  been 
acknowledged  by  Congress  and  in  this  court.  S 
SUt.  at  Large.  727,  ch.  22;  Greely  v.  Thomp- 
son, 10  How.  225.  The  only  inquiries  in  such 
an  action  are,  whether  the  duties  have  been  l»r 
gaily  charged,  and  does  the  protest  conform 
to  the  Act  of  Ongress  above  cited.  The  as- 
certainment of  the  value  of  imports,  upon 
which  the  assessment  of  duties  is  made,  is  con- 
fided in  the  first  instance  to  officers  of  the  gov- 
ernment, and  in  the  case  of  dissatisfaction  of 
the  importer  with  their  assessment,  to  discreet 
and  experienced  merchants,  familiar  with  the 
character  and  value  of  the  goods  in  question, 
whose  decision  is  final,  provided  it  is  made  in 
pursuance  of  law. 

They  are  required  by  all  reasonable  ways  or 
means  in  their  power  to  ascertain,  estimate,  and 
appraise  "the  true  and  actual  market  value 
and  wholesale  price  of  the  import,"  at  the 
time  and  place  or  places  specified  in  the  stat- 
416*]  utM,  "any  invoice  or  'affidavit  thereto 
to  the  contrary  notwithstanding;"  they_  are.  au- 
thorized "to  call  before  them  and  examine  upon 
oath  or  affirmation  any  owner,  importer,  con- 
signee, or  other  person,  touching  any  matter  or 
thing  they  may  deem  material  in  tiscortaining 
the  true  market  value  or  wholesale  price  of  any 
merchandise  imported,  and  to  require  the  pro- 
duction, on  oath  or  affirmation,  of  any  letters, 
accounts,  or  invoices  in  his  possession  relating 
to  the  same."  It  is  the  duty  of  the  Collector  to 
designate  on  the  invoice  at  least  one  package 
of  every  invoice,  and  one  package  at  least  of 
every  ten  packages  of  goods,  wares  and  mer- 
chandise, and  a  greater  number,  should  he,  or 
either  of  the  appraisers,  deem  it  necessary,  to 
be  opened,  (.-NHniiued  and  appraised,  and  sliall 
order  the  package  or  packa^  so  designated  to 
the  public  stores  for  examination.  6  Stat,  at 
Large,  603-606,  sees.  16, 17,  21.  The  appraisers 
take  an  oath  diligently  and  faithfully  to  ex- 
amine and  inspect  such  goods,  wares  and  mer- 
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ehandise  as  the  Collector  may  direct,  and  truly 
to  report,  to  the  best  of  their  knowledge  and 
belief,  the  true  value  thereof.  3  Stat,  at  Large, 
736,  sec.  16. 

These  Acts  of  Congress  provide  for  the  sp- 
pointment,  regulate  the  duties,  and  impose  the 
limitations  on  the  authority  of  the  appraisers, 
and  determine  the  conditions  on  which  the 
validity  of  their  assessment  depends.  All  their 
powers  are  derived  from  thes2  Acts,  and  it  is 
their  duty  to  observe  the  restrictions,  and  to 
obey  the  directions  they  contain.  In  the  pres- 
ent instance,  there  was  a  neglect  of  the  posi- 
tive mandate  to  open,  examine  and  appraise 
one  package  of  every  invoice,  and  one  package, 
at  least,  of  every  ten  packages  of  goods,  wares 
and  merchandise;"  and  the  jury  have  found 
that  the  inquiry  they  made  was  not,  in  sub- 
stance, nor  m  effect,  an  equivalent  for  such  an 
examination. 

We  are,  therefore,  of  the  opinion  that  the 
importer  was  not  precluded  by  their  return 
from  disputing  the  sufficiency  or  accuracy  of 
'their  assessment.  But  to  enable  the  importer 
to  do  this,  he  must,  before  making  p:iyment 
of  the  duties,  enter  "a  protest,"  in  writing, 
signed  by  him,  setting  forth,  "distinctly  and 
specifically,  the  grounds  of  objection"  to  the 
pa^-ment  of  the  duties.  In  the  present  in- 
stance there  was  a  protest,  to  which  there  is 
no  objection,  except  tliat  its  statement  was  not 
sufficiently  distinct  and  specitie.  The  ^ound 
of  objection  stated  in  the  protest  is,  "that  the 
goods  were  not  fairly  and  faithfully  examined 
by  the  appraisers." 

And  the  proof  offered  was,  that  the  apprais- 
ers did  not  examine  nor  see  any  of  the  original 
packages  of  the  merchandise,  and  only  saw 
samples  which  had  been  taken  several  weeks 
before,  and  which  would  not  afford  a  true  cri- 
terion by  which  to  judge  of  the  importation. 

This  Statute  was  designed  for  practical  use 
by  men  engaged  *in  active  commercial  [*417 
pursuits,  and  was  intended  to  superinduce  a. 
prompt  and  amicable  settlement  of  differences 
between  the  government  and  the  importer.  The 
officers  of  the  government  on  the  one  part,  and 
the  importer  or  his  agent  on  the  other,  are 
brought  into  comniunciation  and  intercourse 
by  the  act  of  entry  of  the  import,  and  oppor- 
tunities for  explanation  easily  occur  for  every 
difference  that  may  arise.  We  are  not,  there- 
fore, disposed  to  exact  any  nice  precision,  nor 
to  apply  any  strict  rule  of  construction  upon 
the  notices  required  under  this  Statute.  It  is 
sufficient  if  the  importer  indicates  distincily 
and  definitely  the  sources  of  his  complaint, 
and  his  design  to  make  it  the  foundation  for  a 
claim  against  the  government. 

In  the  present  instance,  he  assorts  that  the 
goods  were  not  fairly  and  faithfully  e.\amined 
by  the  appraisers.  This,  we  think,  was  suffi- 
cient, without  disclosing  the  grounds  upon 
which  he  contended  that  the  appraisement  was 
unfair  or  unfaithful. 

In  Jones  v.  Bird,  5 .  B.  ft  A.  847,  which 
arose  under  a  local  Act  of  Parliament  relating 
to  the  Commissioners  of  Sewers  for  Westmin- 
ster, which  provides  that  no  plaintiff  should 
recover  in  any  action  for  anything  done  under 
certain  Acts  of  Parliament,  unless  notice  was 
given  to  the  defendants,  spccifyii^  the  cause 
of  action.  Chief  Justice  Abbott  said:  "I  think 
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the  notice  snffident,  and  that  H  ought  not  to 
be  oonstnied  with  great  atrictness,  its  object 
being  merely  to  inform  the  defendant  sub- 
stantially of  the  ground  of  the  complaint,  but 
not  of  the  mode  or  manner  in  wliich  the  in- 
jufy  has  been  sustained."  And  Justice  Bayley 
said:  "A  notice  of  this  sort  does  not  require 
the  same  precision  as  a  declaration.  It  is  quite 
sufficient  if  it  calls  the  attention  of  the  defend- 
ants to  the  general  nature  of  tlie  injury,  so  that 
they  may  go  to  the  premises  and  see  what  the 
ground  of  complaint  is." 

Under  the  Act  of  24  George  II.,  ch.  44, 
which  required  a  notice  to  justices  of  the  peace 
which  should  contain,  "clearly  and  explicitly, 
the  course  of  action  which  the  party  hath,  or 
claimeth  to  have,"  the  Court  of  Exchequer 
held  a  notice  sufRcient,  although  it  was  in  the 
form  of  a  declaration,  and  comprised  not  only 
the  specific  complaint,  but  all  the  redundancy 
and  general  averments  which  the  experience 
of  pleaders  has  led  them  to  introduce  into  that 
description  of  pleadings,  "for  it  could  not  have 
misled  nor  imposed  any  difficulty  on  the  de- 
fendants, as  to  the  tender  of  the  amends  they 
might  have  thought  fit  to  make,  and  is,  there- 
fore, sufficient."  Gembert  v.  Coyney,  McClel- 
land &  Y.  460. 

These  authorities  disclose  a  sound  principle 
of  interpretation  in  regard  to  such  notices,  and 
support  the  principle  we  have  announced  in 
rcs>pect  to  that  under  consideration. 

Upon  the  whole  case,  we  think  there  is  no  er- 
ror in  the  record,  and  judgment  is  affirmed. 

Dissenting,  Mr.  Chief  Justice  Taney,  Mr. 
Justice  Daniel  and  Mr.  Justice  Nelson. 


AMARON   LEDOUX.   Alphonse   Miltenberger, 
and  George  O.  Hall,  Plffs.  in  Error, 

V. 

JOHN  BLACK,  John  Hagan,  Jr.,  John  Hayes, 
Sr.,  Francis  Wren,  J.  M.  Smiley,  and  liph- 
raim  McLean. 

(See  S.  C.  18  How.  473-476.) 

"^^ere  boundaries  of  claim  vague,  until  location 
and  survey,  government  may  sell  the  land — 
survey  necessary  to  sever  the  land. 

Wben  tbe  boundaries  of  a  conflrmed  claim  are 
"^ague  and  iincertaia,  and  are  to  be  fixed  by  a  gov- 
^»rnment  survey,  or  such  conflrmatlon  Is  only  tbe 
"fc-eroimltlon  of  a  pre-exIstlnR  right  or  claim,  and 
~%wfore  tbe  survey  and  location  the  dbvernment 
^wlls  a  part  of  the  land  not  necessarily  embraced 
^^-IthlQ  tbe  tract  conflrmed,  tbe  title  of  tbe  pnr- 
^cbawr  will  prevail. 

Until  conflrmatlon  no  valid  title  was  vested  to 
mny  specific  land ;  nor  did  conflrmatlon  locate  and 
sever  tbe  land  from  the  public  domain.  Tbis 
could  only  be  done  by  a  puDlIc  survey. 

Up  to  that  time  covernment  could  sell  and 
convcT  a  lecal  title,  reenrdless  of  tbe  fact  that  tbe 
roncesslon  pxisted  and  might  be  surveyed  In  tbe 
land    previously   granted. 

Argued  Apr.  3,  1856.     Decided  Apr.  25,  1856. 

IN    ERROR   to    the    Supreme    Court   of    tlio 
State  of  Louisiana  for  the  Eastern  District. 
This  suit  was  brought  in  one  of  the  state 
courts  of  Louisiana,  to  try  the  title  of  a  certain 
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tract  of  land.  Upon  agreement,  the  case  was 
submitted  to  the  court  without  a  jury.  Judg- 
ment was  rendered  in  favor  of  the  defendants. 
This  judgment  having  been  affirmed  on  appeal 
b^  the  Supreme  Court  of  the  State,  the  plain- 
tiff's have  brought  the  case  here  on  a  writ  of 
error.  A  further  statement  of  the  case  ap- 
pears in  the  opinion  of  the  court. 

Messrs.  George  S.  Sawyer  and  George  E.  Bad- 
ger for  the  plaintiffs  in  error. 

Mr.  J.  P.  Benjamin  for  the  defendants  in 
error. 

Mr.  Justice  Catron  delivered  tbe  opinion -of 
the  court: 

This  cause  is  brought  here  from  the  Supreme 
Court  of  Louisiana,  by  a  writ  of  error  under 
the  26th  section  of  the  Judiciary  Act  of  1879. 
The  only  question  presented  for  our  considera- 
tion is,  which  party  has  the  better  right  to  the 
land  in  dispute?  The  defendant.  Black,  claims 
title  under  an  entry  made  in  1808,  and  a  patent 
founded  on  the  entry,  dated  in  1810,  in  the 
name  of  General  Lafayette,  for  a  thousand 
acres.  The  validity  of  this  title  as  against  the 
United  States  is  not  denied;  but  the  plaintiffs 
claim  to  have  an  elder  title,  by  virtue  of  a  con- 
cession to  Ursino  Bouligny,  of  forty  arpents 
front  by  forty  arpents  in  depth,  dated  January 
10,  1796,  of  which  the  plaintiffs  arp  assignees. 
They  allege  that  under  an  Act  of  Congress  of 
February,  1813,  Bouligny  prosecuted  his  claim 
to  the  proper  register  and  receiver,  who  report- 
ed in  its  favor  on  the  20th  of  November.  1816; 
that  their  report  was  confirmed  by  Act  of  Con- 
gress, the  Ilth  of  May,  1820,  and  that  claim 
was  regularly  surveyed  by  order  of  the  Sur- 
veyor-General of  Louisiana,  in  1843,  and  the 
survey  approved  in  1844. 

To  show  the  point  made  and  decided  on  these 
facts,  by  the  Supreme  Court  of  I^uisiana,  we 
give  an  extract  of  their  opinion,  which  is 
found  in  the  record; 

"Conceding,"  says  the  court,  "for  the  sake 
of  argument,  that  the  claim  of  the  plaintiffs 
was  filed  in  the  Land  Office  in  the  manner  re- 
quired by  law,  before  the  issuing  of  the  patent 
to  General  Lafayette;  that  it  has  been  con- 
firmed by  the  Act  of  Congress  of  the  11th  of 
May,  1820,  and  that  the  confirmation  should  be 
made  to  refer  back  to  the  date  of  the  original 
title,  unless  that  title  or  a  survey  made  under  it 
by  the  Spanish  surveyor,  in  compliance  with 
the  order  of  the  Governor,  will  enable  the  court 
to  ascertain  the  specific  boundaries  of  the  land 
granted,  the  location  of  the  warrant  under 
which  the  patent  issued  to  General  Lafayette 
cannot  be  disturbed.  We  have  uniformly  ad- 
hered to  the  rule  laid  down  by  our  predecessors 
in  the  cases  of  Lefcbvre  v.  Cameau,  11  La.  R. 
323;  Slack  v.  Orillon,  11  La.  11.S87:  Lott  ct  al. 
V.  Prudhomme  et  al.,  3  Rob.  La.  293;  Metoyer 
V.  Larenaudiere,  6  Rob.  La.  130. 

"In  the  case  of  Lott."  the  court  say,  referring 
to  the  other  two :  "We  then  held,  that  when 
the  boundaries  of  a  confirmed  claim  'are  ['475 
vague  and  uncertain,  and  are  to  be  flx«d  by  tiie 
operations  of  the  Surveying  Department,  or 
such  confirmation  is  only  the  recognition  of  a 
pre-existing  right  or  claim,  and  before  the  sur- 
vey and  location  the  government  sells  a  part  of 
the  land  not  necessarily  embraced  within  the 
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tract  confirmed,  the  title  of  the  purchaser  will 
prevail.'  T<'t  us  test  the  title  of  the  plaintiffs 
by  that  rule,  and  ascertain  whether  the  land 
now  claimed  is  necessarily  embraced  within  the 
trart  confirmed  to  them,  aupposing  that  such  a 
confirmation  had  taken  place. 

"There  was  no  surrey  under  the  Spanish 
f;overnmcnt,  and  no  possession  by  the  grantee. 
The  boundaries  are  to  be  ascertained  exclusive- 
ly by  the  calls  of  the  requOte,  and  of  the  order 
of  the  Governor  upon  it.  Both  describe  the  land 
as  a  tract  of  forty  ar]>cnts  front  by  forty  deep, 
in  the  district  of  Point  Coup«,  en  el  parage, 
called  the  Ijigoon  of  the  Kiiccourci.  It  is  not 
Klntcd  Avhethcr  the  land  is  to  front  upon  the 
Lagocn,  or  upon  the  Mississippi  River;  and  as 
one  location  would  answer  the  calls  as  well  as 
the  other,  the  description  is,  iiorliiips,  on  that 
ground  olone  defective.  Lafayette  v.  Blanc, 
3  Annual,  59. 

"But  supposing  that  the  front  was  intended 
to  be  tipon  the  river,  where  is  it  to  begin,  liow 
is  it  to  run,  and  where  is  it  to  end?  Whether 
the  words  of  description  used  mean  at  the  place 
called  the  T.4igoon.  or  in  the  vicinity  of  the 
lASOon,  the  starting  point  of  the  survey  is 
alike  uncertain,  and  the  d!'si;;natlon  of  it  by 
the  surveyor  who  located  the  -irant  purely  ar- 
bitrary, so  far  at  least  as  it  aiTecls  the  rights  of 
the  defendant  s." 

Until  the  confirmation  took  place  (supposing 
the  Act  of  1820  did  confirm  Bouligny's  claim), 
no  valid  title  as  against  the  United  States  was 
Vfstc'd  in  the  griiiitue  to  any  specific  tract  of 
Ini'd.  We  need  only  to  refer  to  tli<>  case  of  De 
Villemont  v.  The  U.  S.  13  How.  200.  for  au- 
thority to  this  elTect.  The  cases  are  alike  in  all 
their  features. 

Kor  did  the  mere  act  of  confirmation  tend  to 
locate  the  claim,  and  sever  the  land  from  the 
public  dom.iin;  this  could  only  be  done  by  a 
public  survey,  and  which  was  not  done  till 
1844.  Up  to  that  date  the  government  could 
sell  and  convey  a  legal  title  to  General  Lafay- 
ette, regardless  of  the  fact  that  Bouligny's  con- 
cession existed,  and  mi^ht  be  survcyccl  on  the 
land  previously  grnntcil.  This  i|Ui'stion  was 
settled  by  the  decision  in  the  ease  of  Menard's 
"Heirs  v.'Massey,  8  How.  301,  and  is  not  now 
open  to  controversy. 

We  order  that  the  judgment  of  the  Supreme 
Court  of  Louisiana  be  affirmed. 

Alf'g— 5  La.  Ann.    610. 


TI?E  MECTI.AXirS'  &  TRADKRR'  BAXK. 
Branch  of  the  State  Bank  of  Ohio,  Plff.  in 
Er., 

▼. 

HENRY  DEBOLT,  Late  Trca.surer  of  Hamilton 
County. 

(See  S.  C.  18  How.  3S0-383.) 

Tliln  CRSP  Is  ruled  l>.v  tlie  dorl.^lona  In  Pinna 
Rr.'inrh  of  .<ilnle  lliink  of  Ohio.  1G  How.  :tnn,  and 
DoHfTc  T.'Woolscy,  decided  at  this  term,  ante.  nuKO 
401. 

Submitted  .4pr.  3,  1856.    Decided  Apr.  20, 1850. 

JX  ERROR  to  the  Supreme  Court  of  the  State 
of  Ohio. 
■iSS 


On  the  1st  day  of  April,  1884,  the  Mechan- 
ics' and  Traders'  Bank,  as  plaintifT,  and  H.  De- 
bolt,  Treasurer  of  Hamilton  Cnunty,  as  defend- 
ant, presented  to  the  Court  of  Common  Fleas 
of  Hamilton  County  an  agreed  case. 

On  the  1st  day  of  April,  the  Court  of  Com- 
mon Pleas  rendered  a  judgment  in  the  cause  in 
favor  of  the  defendant. 

The  plaintiff  appealed  to  the  Supreme  Court 
of  Ohio. 

The  agreed  case  is  as  follows: 

The  parties  above  named  hereby  agree  upon 
the  following  facts,  upon  which  a  controversy 
depends  between  them,  and  submit  the  rase  to 
the  Court  of  Common  Pleas  for  determination 
and  judgment,  in  pursuance  of  aection  405  of 
the  Code  of  Civil  Procedure. 

It  is  agreed  that  the  plaintiff  is  a  duly  au- 
thorized Banking  Company  under  the  Act 
passed  by  the  General  Assembly  of  the  State  of 
Ohio,  on  the  twenty-fourth  day  of  Fobniary, 
eighteen  hundred  and  forty-five,  entitled  "An 
Act  to  incorporate  the  State  Bank  of  Ohio,  and 
other  Banking  Companies,"  which  Act  is  made 
a  part  of  the  case;  that  at  the  founilation  there- 
of, on  the  thirtieth  day  of  June,  eighteen  hun- 
dred and  forty-five,  it  assumed  to  itself  a  capi- 
tal of  one  hundred  thousand  dollars,  and  elect- 
ed to  be  a  branch  of  the  .State  Bank  of  Ohio, 
and  as  such  branch,  has,  from  the  said  time  of 
its  organization  under  said  Act  to  the  present 
time,  ciirrii'd  on  the  business  of  banking  in  the 
City  of  Cincinnati. 

It  is  further  agreed  that  the  fiOth  section  of 
the  said  Act  is  in  the  words  following,  to  wit: 

Each  banking  company  organizcvl  under  t'lii 
Act,  or  accepting  thereof  and  complying  with 
its  provisions,  shall  semi-annually  on  the  d.ays 
designated,  in  the  59th  section  for  declar- 
ing dividends,  set  off  to  the  state  six  per  centum 
on  the  profits,  deducting  therefrom  the  ex- 
penses and  ascertained  losses  of  the  company 
for  the  six  months  next  procciling,  which  »uin 
or  amount  so  set  off  shall  be  in  lieu  of  all  tnxi-s 
to  which  said  company  or  the  stocklmldcrs 
thereof,  on  account  of  stock  owned  therein, 
cotild  otherwise  be  subject;  an;l  the  c.i'shier 
shall,  within  ten  days  thereafter,  inform  the 
Auditor  of  State  of  the  amount  so  set  off,  and 
shall  pay  the  same  to  the  Treasurer  of  Slate  on 
the  order  of  said  Auditor;  but  in  comp:iting  the 
profits  of  the  company  for  the  purposes  afore- 
said, the  interest  received  on  the  funded  debt  of 
the  Stou!  held  by  the  company,  or  de|iosited 
with  or  transferred  to  the  Treasurer  of  the 
State,  or  to  the  hoard  of  control  by  such  erini- 
pany,  shall  not  be  taken  into  account."  and  it  is 
further  agreed,  that  the  days  named  in  the 
60th  section  of  said  Act,  and  referred  to  in  the 
said  (Icth  section,  are  the  first  Monday  in  May 
and  the  first  Monday  in  November. 

It  is  further  agreed,  that  on  the  first  Monday 
of  May,  eighteen  hundred  anil  fifty-one.  the 
said  Bank  did  set  off  to  the  Stale,  according  to 
the  provisions  of  said  section,  the  sum  of  o!i;> 
hundred  and  ninety-five  dollars  and  sixty-five 
cents ;  and  on  the  first  Monday  in  November  of 
the  same  year,  the  furtlier  sum  of  two  hundre.1 
and  forty-one  dollars  and  seventy-two  cents 
and  it  is  agreed  that  the  said  sums  so  set  n.f 
were  in  fact  six  per  centum  upon  the  profits  of 
said  Bank  during  the  half  years  then  respect- 
ively  expiring,  after  deducting,   acconlin'.;  to 
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the  provisions  of  said  60th  section,  the  ex- 
penses and  ascertained  losses  of  the  said  Com- 
pany  for  the  said   periods,   respectively. 

It  is  further  agreed,  that  the  Auditor  of  State 
-did  sniwequently  direct  the  said  amounts  to  tie 
paid  to  the  Treasurer  of  State,  and  that  the 
said  order  was  presented  to,  and  paid  hy  the 
plaintiff,  on  the  twenty-fifth  day  of  November, 
m  the  year  eighteen  hundred  and  fifty-one. 

It  is  further  afrrncd.  that  subsequent  to  the 
said  payment  to  the  Treasurer  of  State,  upon 
said  order  of  the  Auditor  of  State,  the  Auditor 
of  Hamilton  County  proceeded  to  list  the  capi- 
tal stock  of  said  Bank  and  its  surplus  and  con- 
tingent fund  upon  the  tax  list  of  said  county, 
at  the  sum  of  one  hundred  and  two  thousand 
four  hundred  and  sixty-two  dollars,  and  added 
to  the  said  assessment  a  penalty  of  fifty  per 
centum,  and  charged  upon  the  said  sums, 
amounting  in  all  to  one  hundred  and  fifty- 
three  thousand  and  ninety-two  dollars,  a  tax 
of  two  thousand  two  hundred  and  ninety-six 
dollars  and  thirty-eight  cents,  being  at  the  rate 
of mills  on  the  dollar. 

It  is  further  agreed,  that  on  the  twenty-sec- 
ond day  of  March,  eighteen  hundred  and  fifty- 
four,  the  said  Henry  Debolt,  Treasurer,  afore- 
said, did  forcibly  and  against  the  consent  and 
protest  of  the  plaintiff,  take  from  the  plaintiff 
the  said  tax  of  two  thousand  two  hundred  and 
ninety-six  dollars  and  thirly-ciglit  cents,  to- 
)>ethe'r  with  the  further  sum  of  one  hundre-I  and 
fourteen  dollars  and  eighty-two  cents,  being 
:i  pennlty  of  five  per  centum  thereon,  making 
in  all  the  sum  of  two  thousand  four  hundred 
and  eleven  dollars   and  twenty  cents. 

It  is  further  agreed,  that  the  said  proceed- 
ings of  said  Treasurer  of  Hamilton  County,  and 
of  said  County  Auditor,  well  taken  in  accord- 
ance with  the  provisions  of  an  Act  of  the  Gen- 
eral  Assembly  of  the  State  of  Ohio,  passed  on 
the  21st  day  of  March,  in  the  year  eighteen 
hundred  and  fifty-one,  entitled  "An  Act  to  tax 
banks  and  bank  and  other  stocks,  the  same 
as  other  property  is  now  taxable  by  the  laws 
of  the  State;"  and  it  is  agreed  that  the  1st 
section  of  the  said  Act  is  in  the  words  follow- 
ing, to  wit: 

"That  it  shall  be  the  duty  of  the  president 
and  cashier  of  each  and  every  banking  institu- 
tion incorporated  by  the  laws  of  this  State,  and 
liaving  the  right  to  issue  bills  or  notes  for  circu- 
lation, at  the  time  for  listing  personal  property 
under  the  laws  of  this  State,  to  list  the  capital 
stock  of  such  banking  institution  under  oath 
at  its  true  value  in  money,  and  return  the  same 
with  the  amount  of  surplus  and  contingent 
fund  belonging  to  said  banking  institution,  to 
the  assessor  of  the  township  or  ward  in  which 
such  banking  institution  is  located,  and  the 
amount  so  returned  shall  be  placed  on  the 
fn^nd  duplicate  of  the  proper  county,  and  upon 
'the  city  duplicate  for  city  taxes,  in  cases  where 
such  city  tax  does  not  go  upon  the  grand  dup- 
licate, but  is  collected  by  the  city  officers,  and 
taxed  for  the  same  purposes  and  to  the  same 
extent  that  personal  property  is  or  may  be  re- 
quired to  be  taxed  in  the  place  where  such 
bank  is  located;  and  such  tax  shall  be  col- 
lected and  paid  over  in  the  same  manner  that 
taxes  on  other  personal  property  are  required 
by  law  to  b«  collected  and  paid  over;  provid- 
ed, however,  that  the  capital  •took  of  any 
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bank  shall  not  be  returned  or  taxed  for  a  less 
amount  than  its  capital  stock  paid  in." 

It  is  further  agreed,  that  the  plaintiff,  the 
Mechanics'  and  Traders'  Bank,  has  never  ac- 
cepted the  said  Act  nor  any  part  of  the  said 
Act  passed  on  the  2Ist  day  of  March,  eighteen 
hundred  and  fifty-one,  as  an  amendment  to  the 
charter  of  said  Bank,  nor  in  any  way  assent- 
ed to  the  same  as  a  valid  law,  so  far  as  the 
said  Act  related  to  the  said  Bank,  and  to  the 
listing  of  the  capital  stock  and  surplus  and  con- 
tingent fund  of  said  Bank,  and  to  the  payment 
of  any  tax  thereon  different  from  the  tax 
provided  for  in  the  said  60th  section  of  the  said 
Act  passed  on  the  twenty-fourth  day  of  Feb- 
ruary, eighteen  hundred  and  forty-five;  and  it 
is  agreed  that  the  said  1st  section  of  the  said 
Act  passed  on  the  twenty- first  day  of  March, 
eighteen  hundred  and  fifty-one,  does  provide 
for  a  tax  different  from  the  tax  prescribed  by 
the  said  60th  section  of  the  Act  passed  on  the 
twenty-fourth  day  of  February,  eighteen  hun- 
dred and  forty-five. 

The  controversy  between  the  parties  defend- 
ant upon  the  following  question,  to  wit: 
Whether  the  Act  passed  on  the  twenty-first 
jay  of  March,  in  the  year  eighteen  hundred  and 
fifty-one,  entitled,  "An  Act  to  tax  banks  and 
bank  and  other  stocks,  the  same  as  other  prop- 
erty is  now  taxable  by  the  laws  of  this  State," 
is  contrary  to  the  Constitution  of  the  United 
States,  so  far  as  the  said  Acts  relate  to  the  said 
Mechanics'  and  Traders'  Bank,  and  imposes 
on  the  said  Bank  any  tax.  If  the  court  shall 
determine  this  question  in  the  affirmative,  then 
judgment  is  to  be  entered  in  favor  of  the  plain- 
tiff against  the  said  defendant,  for  the  sum  of 
two  thousand  four  hundred  and  eleven  doUara 
and  twenty  cents  ($2,411.20),  with  interest 
from  the  22d  day  of  March,  in  the  year  eigh- 
teen hundred  and  fifty-four.  If  the  court  shall 
decide  the  said  question  in  the  negative,  then 
judgment  is  to  be  entered  against  the  plaintiff 
for  costs.  It  is  agreed  that  all  other  questions 
are  waived,  and  that  the  judgment  to  be  en- 
tered herein,  shall  be  subject  to  review  and  re- 
versal as  in  other  cases. 

Mechanics'  and  Traders'  Branch  Bank, 
by  0.  J.  Nourse,  Cash. 

H.  Debolt. 

On  this  agreed  statement,  the  Court  of  Com- 
mon Pleas  held  that  the  law  of  the  case  is  in 
favor  of  the  defendant,  and  rendered  judgment 
accordingly. 

This  judgment  was  affirmed  by  the  Supreme 
Court  of  Ohio  on  a  writ  of  error,  whereupon 
the  plaintiff  sued  out  this  writ  of  error. 

The  counsel  for  the  plaintiff  in  error  alleged 
error  in  this,  to  wit: 

1.  That  the  court  erred  in  holding  that  an 
Act  passed  by  the  General  Assembly  of  the 
State  of  Ohio,  on  the  13th  day  of  April,  1862, 
entitled,  "An  Act  for  the  assessment  and  tax- 
ation of  all  property  in  this  State,  and  for 
levying  taxes  thereon  according  to  its  true 
valuation  in  money,"  is  not  contrary  to  the 
Constitution,  as  far  as  the  said  Act  relates  to 
the  said  Mechanics'  and  Traders'  Ttank,'and  im- 
poses upon  the  said  Bank  a  tax. 

2.  The  court  erred  in  affirming  t'>e  r  .  judg- 
ment of  the  Court  of  Common  Pier '  o'  Ilamu- 
ton  County. 

3.  The  court  erred  in  not  reversing  the  said 
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judgment  of  the  Court  of  Common  Fleas  of 
Hamilton  County. 

Wherefore  the  said  Mechanics'  and  Traders' 
Bank  prays  that  a  citation  may  issue  and  the 
■aid  judgment  of  the  Supreme  Court  of  Ohio 
may  be  reversed,  annulled,  and  held  for  noth- 
ing, and  that  she  may  be  restored  to  all  things 
she  has  lost  by  reason  thereof. 

Messrs.  A.  F.  Perry  and  Henry  Stanbuiy  for 
the  plaintiff  in  error. 

Mr.  G.  E.  Pugh  for  the  defendant  in  error. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

Upon  our  examination  of  the  agreed  state- 
ment in  this  case,  we  find  that  it  is  ruled  by 
the  cases  of  The  Piqua  Branch  of  the  State 
Bank  of  Ohio  v.  Knoop,  16  How.  369,  and  that 
of  Dodge  ▼.  Woolsey,  decided  at  this  term. 

We  therefore  reverse  the  decree  of  the  Su- 
preme Court,  and  direct  a  mandate  to  issue 
accordingly. 

Dissenting  Mr.  Justice  Catron,  Mr.  Justice 
Daniel,  and  Mr.  Justice  Campbell. 

Bev'g— 1  Ohio,  S.  C.  691. 


S*4»]  'THE  MECHANICS'  AND  TRADERS- 
BANK,  Branch  of  the  State  Bank  of  Ohio, 
Plff.  in  Er., 

▼. 

CHARLES  THOMAS,  Treasurer  of  Hamilton 
County. 

<See  S.  C.  18  How.  384-386.) 

This  ease  is  ruled  by  tb«  decisions  In  the  cases  of 
PIqoa  Branch  of  State  Bank  ol  Oblo  v.  Knoop. 
16  How.  SG9,  nnd  tbat  of  Dodse  t.  Woolsey,  decided 
at  tbis  term,  ante,  p.  4U1.     Same  decision. 

Submitted  Apr.  3,  1856.    Decided  Apr.  29,  1856. 

IN   ERROR  to  the  Supreme   Court  of  the 
SUte  of  Ohio. 

This  case  was  submitted  on  an  agreed  state- 
ment of  facts  to  the  Court  of  Common  Pleas 
of  Hamilton  County,  Ohio. 

The  case  is  substantially  the  same  as  the 
preceding  case.  The  Mechanics'  and  Traders' 
Bank  v.  DeBolt. 

A  new  question  is  made  as  to  the  effect  of 
the  new  constitution  adopted  by  Ohio  in  Sept., 
1851,  upon  the  contract  as  to  taxation  con- 
tained in  the  60th  section  of  the  Bank  Law  of 
Feb.,  1846.  This  question  was  also  raised  in 
the  case  of  Dodge  v.  Woolsey,  ante,  p.  401, 
referred  to  in  the  opinion  of  the  court.  See 
that  case,  for  a  full  discussion  of  the  questions 
involved  in  this  case. 

A  judgment,  rendered  by  the  Court  of  Com- 
mon Pleas  in  favor  of  the  defendant,  was  af- 
tirmed  on  error  by  the  Supreme  Court  of  Ohio. 
The  plaintiff  thereupon  brought  the  case  here 
on  a  writ  of  error. 

Messrs.  Henry  Stanbury  and  Aaron  F.  Perry 
for  plaintiff  in  error. 

Mr.  Pugh  for  defendant  in  error. 
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Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

We  find  upon  the  agreed  stalomont  of  facts 
in  this  case  that  it  is  ruled  by  the  decision  of 
the  court  in  the  cases  of  The  Piqua  Branch  of 
the  State  Bank  of  Ohio  v.  Knoop,  16  How.  360, 
and  that  of  Dodge  v.  Woolsey,  decided  at  this 
term.  We  therefore  reverse  the  decision  of  tlie 
Supreme  Court  of  Ohio,  and  direct  a  maudate 
to  be  issued  accordingly. 

Dissenting,  Mr.  Justice  Catron,  Mr.  Justiee 
Daniel,  and  Mr.  Justice  CampbeU. 


RICHARD  D.  WOOD,  John  Yarrow,  James  Ab- 
bott, and  James  Bacon.  Copartners  Under 
the  Name  and  Style  of  Wood,  Abbott  &  Co., 
Appts., 

V. 

ALEXANDER  V.  DAVIS. 

(See  S.  C.  18  How.  467-470.) 

Jurisdiction— citizenship  of  formal  parties  im- 
material. 

Formal  parties,  or  nominal  parties,  or  parties 
wltbont  Interest,  united  with  the  real  piiriles  to  tbe 
litigation,  cannot  oust  tbe  federal  courts  of  lurts- 
dlction,  If  the  clii/.enshlp  or  character  of  the  real 

Parties  be  such  ns  to  confer  It  within  the  11th  sec- 
Ion  of  the  Judiciary  Act.  ,  ^  ,     ^  ^ 
After  the  real  parties  bad  appeared  and  defended 
mere  agents  or  attorneys  were  no  longer  parties  Id 
Interest  or  necessary  parties. 

Argued  Apr.  17,  1856.     Decided  May  5,  1856. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed  States   for  the  Northern  Diniriut   of 
Illinois. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  Jo.  Daviess  County  in  the  State  of 
Illinois  by  the  appellee,  for  an  accounting,  and 
the  surrender  of  a  certain  note  and  a  certain 
deed,  and  for  an  injunction. 

On  petition  of  Wood,  Abbott  &  Co.,  the 
cause  was  removed  into  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Illinois,  which  court  ordered  the  cause  re- 
manded to  the  state  court  from  which  it  was 
sent.  The  ease  is  now  here  oa  appeal  from 
that  order. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  George  T.  CampbeU  and  A.  Brown- 
ing, for  the  appellants: 

1.  The  joinder  by  plaintiffs,  in  a  state  court, 
of  defendants,  citizens  of  the  same  state,  who 
have  no  interest  in  the  controversy,  and  whose 
relation  to  the  suit  appears  from  tbe  record, 
will  not  deprive  the  defendants  in  interest, 
citizens  of  another  state,  of  a  right  to  remove 
the  cause  to  the  federal  tribunals. 

Denniston  v.  Potts,  11  S.  &  M.  36;  Jackson' 
V.  Stiles,  4  Johns.  403;  Ruan  v.  tiardnor,  1 
Wash.  C.  C.  145;  Ward  v.  Arredondo.  1  Payne, 
410,  Browne  v.  Strode,  5  Cranch,  303;  Russell 
V.  Clark,  7  Cranch,  98  j  Worraley  v.  Worrolev,  8 
Wheat.  421 ;  Boon  v.  Chiles,  8  Pet.  53:2;  McKutt 
V.  Bland,  2  How.  9. 

The  defendants,  whose  citizenship  would  af- 
fect the  jurisdiction  in  this  case,  appeared  by 
the  record  to  be  mere  nominal  defendants. 

18  Uow. 
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Sto.  Eq.  PI.  s«c.  221;  Saville  ▼.  Tankred,  1 
Ves.  St.  101;  Bailey  v.  Inglee.  2  Paige,  278; 
West  ▼.  Randall,  2  Alas.  197 ;  Fenwick  v.  Reed, 
1  Her.  123;  Marshall  t.  Sladden,  7  Hare,  428; 
Veazie  v.  Williams,  8  How.  134. 

Messrs.  George  E.  Badjer  and  J.  M.  Car- 
lisle, for  the  appellee: 

The  Illinois  defendants  ware  real,  and  not 
merely  nominal  parties. 

The  relief  prayed  against  them  ia  material, 
proper,  and  competent  for  the  State  Court,  but 
not  competent  for  the  United  States  Court; 
and  without  a  decree  against  them,  the  plain- 
tiff cannot  have  complete  and  adequate  re- 
lief upon  the  whole  transaction. 

The  authorities  cited  by  the  appellant  ahow 
that  the  jurisdiction  in  such  case  is  in  the 
State  Court.  In  addition,  see  Smith  v.  Rines, 
2  Sumn.  338.  That  the  Illinois  defendants  have 
no  interest  in  the  cause,  is  immaterial.  The  ap- 
pellant has  a  substantial  interest  as  against 
them.  The  case  was  also  properly  remanded 
to  the  State  Court,  because  all  the  defendants 
had  not  joined  in  the  petition  for  removal;  be- 
cause no  application  was  made  to  the  Circuit 
'Court  to  dismiss  the  bill  as  to  the  home  de- 
fendants. 

Mr.  Justice  Ndsoa  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decrc«  of  the  Cir- 
cuit Court  of  the  United  States  for  the  North- 
em  District  of  Illinois. 

Davis,  a  citizen  and  resident  of  Illinois,  filed 
a  bill  in  the  14th  judicial  district  of  that  State, 
in  chancery,  against  the  appellants,  citizens 
and  residents  of  Pennsylvania,  and  for  other 
persons  who  will  be  more  particularly  noticed 
hereafter,  setting  out  various  dealings  and 
business  transactions  between  the  complain- 
ant and  appellants  under  the  firm  of  Wood, 
Abbott  &  Co.,  from  the  year  1843  down  to 
the  year  1849.  That  in  October  of  the  latter 
year,  the  firm  claiming  to  be  largely  in  ad- 
vance to  the  complainant,  sent  one  of  the  part- 
ners to  his  place  of  business  for  the  purpose 
of  securing  a  settlement  of  the  accounts,  and 
security  for  the  balance  of  indebtedness.  The 
balance  was  ascertained  to  be  some  $29,000, 
the  payment  of  which  was  eventually  secured 
by  the  conveyance  of  certain  parcels  of  real 
estate;  the  firm,  at  the  same  time,  entering  in- 
to an  agreement  to  resell  and  reconvey  the 
tame  for  the  amount  of  the  debt  and  interest, 
in  one,  two,  three  and  four  years.  The  com- 
plainant also  gave  his  notes  for  the  amount  of 
the  purchase  money.  All  the  notes  have  been 
paid,  and  parcels  of  the  land  reconveyed  from 
time  to  time,  except  the  last  note  of  $6,000, 
and  the  parcels  of  land  retained  as  security  for 
its  payment. 

This  note  having  become  due,  the  firm  of 
Wood,  Abbott  &  Co.,  the  appellants,  transmit- 
ted it  and  a  deed  of  the  land  to  Foster  &. 
Stohl,  with  directions  to  collect  the  money,  and 
on  receipt  of  the  same  to  deliver  the  deed  to 
the  complainant.  The  note  having  been  pre- 
sented for  payment,  it  was  refused,  upon  which 
they  placed  it  in  the  hands  of  Hooper  & 
Campbell,  attorneys  at  law,  for  collection.  The 
4e9*]bill  in  this  case  was  filed  'against  Wood, 
Abbott  A.  Co.,  the  appellants,  Stohl  and  Foster, 
the  agents,  and  Hooper  &  Campbell,  the  attor- ' 


neys,  setting  out  the  facts  substantially  as 
above  stated,  together  with  the  additional 
charges  that  the  account  presented  by  the  firm 
of  Wood,  Abbott  &,  Co.  was  overcharged  and 
fraudulently  made  up,  and  that  a  much  less 
balance  was  due  to  them  than  the  amount  se- 
cured upon  a  fair  and  equitable  adjustment. 
The  bill  avers  that  Stohl  and  Foster  had  no 
interest  in  the  transaction  except  to  receive 
the  money  on  the  note,  and  to  deliver  the  deed 
as  agents  of  Wood,  Abbott  &  Co.;  and  that 
Hooper  &  Campbell,  have  no  interest  except  as 
attorneys  for  tne  collection  of  the  note.  There 
is  a  prayer  for  subpoena  against  all  the  de- 
fendants, and  for  answers;  also  that  an  ac- 
count be  taken  between  the  complainant  and 
Wood,  Abbott  &  Co.;  and  the  note  be  given  up, 
and  the  deed  be  delivered  to  complainant; 
that  an  injunction  be  issued,  enjoining  Stohl 
and  Foster,  and  Hooper  &  Campbell,  from  de- 
livering over  the  note  to  the  appellants. 

The  firm  of  Wood,  Abbott  &  Co.  entered 
their  appearance  at  November  Term,  1853,  and 
petitioned  the  court,  under  the  12th  section  of 
the  Judiciary  Act,  for  a  removal  of  the  cause 
to  the  Circuit  Court  of  the  United  States,  on 
the  ground  that  they  were  citizens  and  resi- 
dents of  the  State  of  Pennsylvania;  which  ap- 
plication was  granted. 

The  appellants,  afterwards,  in  April,  1854, 
filed  an  answer  to  the  bill  in  the  Circuit  Court 
of  the  United  States;  and  on  the  29th  of  June, 
1855,  that  court  ordered  the  cause  to  be  re- 
manded back  to  the  state  court  from  which  it 
was  sent. 

The  case  is  now  here  on  an  appeal  from 
that  order. 

The  ground  upon  which  the  cause  was  re- 
manded is,  that  four  of  the  defendants  were 
citizens  of  the  State  of  IlUnois — namely:  Stohl 
and  Foster,  and  Hooper  &  Campbell — the  same 
State  of  which  the  complainant  was  a  citizen. 
And  this  presents  the  question  whether  or  not 
these  defendants  were  parties  in  interest  in  the 
subject  of  litigation,  or,  in  other  words,  were 
proper  or  necessary  parties  in  the  suit.  It  hoa 
been  repeatedly  decided  by  this  court,  that 
formal  parties,  or  nominal  parties,  or  parties 
without  interest,  united  with  the  real  parties 
to  the  litigation,  cannot  oust  the  federal  courts 
of  jurisdiction,  if  the  citizenship,  or  character 
of  the  real  parties,  be  such  as  to  confer  it  with- 
in the  Ilth  section  of  the  Judiciary  Act. 

7  Cranch,  98;  3  Cranch,  267;  1  Curt.  575;  8 
Wheat.  421;  5  Curt.  469;  5  Cranch,  303;  2 
Curt.  273. 

It  would  be  difficult  to  state  a  case  of  par- 
ties more  destitute  of  interest,  or  in  which  they 
were  used  merely  as  formal  parties,  than  in 
the  case  of  the  defendants.  Stohl  and  Foster 
were  simply  agents  of  Wood,  Abbott  &  Co., 
with  special  instructions  in  which  the  com- 
plainant had  no  participation,  and  which  could 
*be  recalled  at  any  time,  before  carried  [*470 
into  execution;  and  until  carried  into  execu- 
tion, the  complainant  certainly  could  set  up  no 
right  under  them,  much  less  a  right  in  disre- 
gard and  defiance  of  them.  Even  if  the  State 
Court  had  gone  on  and  decreed  against  these 
defendants,  and  compelled  a  surrender  of  the 
note,  or  a  delivery  of  the  deed  in  the  absence  of 
the  principals,  it  could  not  have  extinguished 
the  note,  or  have  transferred  the  title  to  the 
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land,  as  the  decree  could  have  no  binding  ef- 
fect upon  them.  Before  the  surrender  could 
extingruish  the  note,  or  the  delivery  could  have 
the  ^ect  to  pass  the  estate  in  the  land,  the 
decree  must  operate  upon  the  principals,  the 
real  parties  in  interest,  and  coerce  them  to 
make  such  surrender  or  delivery.  The  agents 
had  no  authority  to  represent  them  in  the  liti- 
gation. Nor  had  they  any  interest  of  their  own 
in  the  subject  in  controversy.  This  is  not  the 
case  of  a  stakeholder,  or  bolder  of  a  deed  as  an 
escrow,  where  a  trust  has  been  created  by  the 
parties  which  is  sought  to  be  enforced  by  one 
of  them.  In  all  such  cases  the  trtutee  may  be 
a  proper  party,  as  he  has  a  duty  to  perform, 
and  which  the  court  may  enforce  if  improper- 
ly neglected  or  refused. 

The  above  view  applies  with  equal  If  not 
greater  force  to  the  case  of  the  attorneys. 

Even  if  there  could  be  any  doubt  about  the 
correctness  of  the  view  above  taken,  after  the 
real  parties  in  interest  appeared  and  took  up- 
on themselves  the  defense,  the  defendants, 
Stohl  and  Foster,  and  Hooper  &  Campbell,  were 
no  longer  parties  in  interest,  or  necessary  par- 
ties, as  the  possession  of  the  note  and  of  the 
deed  by  the  agents  and  the  attorneys,  was,  in 
judgment  of  law,  the  possession  of  the  princi- 
pals and  clients,  and  any  decree  or  injunction 
against  them  would  bind  the  agents  or  attor- 
neys. 

6  Ves.  143;  1  Mer.  128;  1  Daniel's  Pr.  343; 
7  Hare,  428;  Story  £q.  PI.  sees.  229,  231,  232. 

We  are  satisfied  that  the  decision  of  the 
court  below  was  erroneous,  and  that  the  order 
remanding  the  cause  to  the  State  Court  must 
be  reversed,  and  the  cause  restored  to  its  place 
in  the  Circuit  Court  of  the  United  States. 


JAHES  W.  GOSLEE,  Dimcan  Frieson,  Hanni- 
bal S.  Blood,  and  John  Goodrich,  Owners  of 
the  Steamboat  Autocrat,  Libelants  and 
Appts., 

V. 

THEODORE  SHUTE,  Executor  of  Maria 
Shute,  Deceased,  and  Mary  A.  Shute,  Own- 
ers and  claimants  of  the  Steamer  Magnolia. 

(See  S.  C.  18  How.  463-467.) 

Collision — rule  on  the  Mississippi — negligence. 

Two  steamers  meeting  each  other  on  the  Missis- 
sippi, the  rule  Is  that  the  aacendlng  boat  should 
keep  near  the  right  bank,  and  the  descendlnc  one 
about  In  the  mtdale  of  tbe  river.  It  Is  error  for  a 
steamer  to  leave  the  way  established  by  usage. 
Not  bavlng  an  efficient  watch  Is  enough  to  charge 
a  steamer  witb  fault. 

Argued  Apr.  16,  18S6.    Decided  May  6,  1866. 

APPEAL  from  th«  Circuit  Court  of  the  Unit- 
ed States  for  tbe  Eastern  District  of 
i>uuisiana. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  by  the  appellants,  to  recover 
damages  resulting  from  a  collision. 

The  District  Court  holding  both  boats  in 
fault,  divided  the  damages,  and  gave  judgment 
in  favor  of  the  libelants  for  $17,900.  Chi  ap- 
peal by  both  parties,  the  Circuit  CJourt  reversed 
this  decree  and  dismissed  the  libel,  with  costs. 
The  libelants  then  took  an  appeal  to  this  court. 

4sa 


A  further  statement  of  the  case  appears  ii» 
the  opinion  of  the  eourt. 

Messrs.  Albert  Pike,  John  0.  Sargent  and 
John  J.  Crittenden,  for  the  appellants: 

1.  The  Magnolia  committed  the  first  fault. 

2.  The  Autocrat  committed  no  fault  and  was 
guilty  of  no  negligence;  but  being  involved  ia 
doubt  and  peril  by  the  fault  of  The  Magnolia, 
selected  a  mode  of  extrication  which,  in  the 
judgment  of  her  proper  officer,  was  the 
most  proper  and  prudent  under  the  circum- 
stances. 

3.  In  pursuing  this  coarse,  even  if  it  were- 
erroneous,  her  movement  would  have  been  suc- 
cessful, had  it  not  been  for  the  second  fault 
committed  by  The  Magnolia,  in  failing  to  make 
a  proper  answer  to  the  signal  of  The  Autocrat. 

4.  The  whole  damage  should  be  borne  by  th» 
Magnolia,  or,  that  The  Autocrat  should  suffer 
only  one  half  the  damage,  even  if  her  error 
should  be  considered  a  fault. 

For  tbe  rules  of  law  applicable  to  this  view 
of  the  case,  we  shall  cite  The  Genesee  Chief  t. 
Fitzhugh,  12  How.  461;  The  Woodrop  Sims,  2 
Dods.  Ad.  83;  The  Seringapatam,  6  Notes  of 
Cases,  66;  Ward  ▼.  Armstrong,  14  III.  283; 
The  Lochlibo,  1  Eng.  L.  &  £q.  651;  The  Lady 
Anne,  lb.  670;  13  How.  101;  Abb.  on  Ship, 
pp.  230-240;  The  Nautilus,  1  Ware,  529,  2d  ed. 

Mr.  J.  P.  Benjamin,  for  the  appellees: 

1.  On  the  evidence,  the  case  set  up  on  the  li- 
bel is  overthrown,  not  only  by  the  testimony  of 
the  defendants,  -but  by  that  of  the  libelants 
themselves. 

2.  The  conduct  of  libelants  was  marked  by 
carelessness,  rashness,  and  a  reckless  disregard 
of  the  most  ordinary  rules  of  prudence  in  the 
navigation  of  steamboats  on  rivers. 

3.  The  Autocrat  was  not  provided  with  a 
sufficient  number  of  attentive  ofiicers  on  duty 
at  the  time  of  the  collision. 

4.  She  was  not  provided  with  the  proper 
watch  or  lookout. 

6.  She  was  run  at  a  criminal  rate  of  speed 
in  a  dark  night,  with  a  descending  boat  in  view. 

6.  There  was  not  committed  by  the  officers 
of  The  Magnolia  any  one  of  the  acts  of  omis- 
sion or  commission  imputed  by  the  libeL 

7.  The  opinion  of  the  judge  of  the  (Srooit 
Court  exonerating  the  defendants  from  this  im- 
puted fault,  is  fuJly  sustained  by  the  evidenee. 

In  support  of  the  foregoing  points,  the  fol- 
lowing authorities  will  be  cited  for  the  defeivl- 
ants: 

St.  John  T.  Paine,  10  How.  657;  Genesee 
Chief  T.  Fitzhugh,  12  How.  443;  The  Iron  Duke, 
2  W.  Rob.  378;  The  Virgil,  2  W.  Rob.  202; 
The  Melona,  6  Notes  of  Cases,  650;  The  Ga- 
zelle, 2  W.  Rob.  616;  The  Flint,  6  Notes  of 
Cases,  271;  The  Europa,  2  Law  &  Eq.  657;  The 
Lord  Saumarez,  6  Notes  of  Cases,  601;  The 
Juliet  Erskine,  6  Notes  of  Cases,  633;  The 
Vivid,  7  Notes  of  Cases,  128. 


Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  admiralty,  from  the  Oir- 
cuit  Court  for  the  Eastern  District  of  Louisi- 
ana. 

The  libelant  charges,  that  on  a  trip  tiom 
New  Orleans  to  Memphis  in  the  steamer  Auto- 
crat, with  a  fuU  cargo  and  a  great  number  of 

^  18  .How. 
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pusengeia.  The  Magnolia  ran  into  her,  forward 
of  tlie  wheel  on  her  larboard  side,  which  caused 
her  to  sinlc  in  legs  than  ten  minutes;  by  which 
the  boat  and  cargo  were  lost,  and  the  lives  of 
several  passengers. 

On  the  hearing  in  the  District  Court,  it  was 
held  that  both  boats  were  in  fault;  and  under 
the  well  established  rule  of  the  Admiralty, 
the  damage  was  divided.  From  that  decision 
an  appeal  was  taken  to  the  Circuit  Court, 
which  reversed  the  decree  of  the  District  court. 
The  appeal  now  before  lu  is  from  the  Circuit 
Court. 

As  usual,  in  collision  cases,  there  is  some 
eondict  among  the  witnesses  in  regard  to  the 
facts  of  the  case,  as  well  as  to  matters  of  opin- 
ion. 

On  the  9th  of  February,  1852,  the  steamboat 
Magnolia,  descending  the  Mississippi  River, 
one  hundred  miles  above  New  Orleans,  about 
five  o'cloclc  in  the  morning,  landed  to  wood, 
on  the  left  bank  of  the  river,  at  a  place  called 
Col.  Robinson's  wood  yard.  Before  the  boat  left 
the  wood  yard,  when  the  pilot  was  on  deck 
and  about  to  take  the  helm,  his  attention  was 
called  to  an  ascending  boat,  which  was  near 
Bayou  Goula,  a  mile  and  a  half  or  two  miles 
below.  When  first  seen,  the  ascending  boat 
was  running  to  the  right  bank  of  the  river. 

There  is  a  bar  on  the  left  side  of  the  river 
about  a  mile  below  the  wood  yard.  The  course 
of  ascending  boats  is  to  cross  into  the  bend, 
just  above  Bayou  Goula,  and  keep  up  the 
right  shore  some  six  or  seven  miles.  This 
course  was  taken  by  The  Autocrat,  averaging, 
generally,  less  than  one  hundred  yards  from  the 
right  shore. 

On  leaving  the  wood  yard.  The  Magnolia 
hacked  out  on  both  wheels,  her  bow  being  fast 
on  the  shore;  aa  she  came  off,  both  engines 
were  stopped,  and  then  the  boat  went  lihead 
on  both  wheels  to  check  her  up.  As  soon  as 
this  was  done,  her  stem  being  opposite  the 
wood  yard,  the  larboard  engine  was  stopped, 
46&*]  *to  let  her  come  round  by  the  action 
of  the  starboard  wheel.  The  Autocrat  con- 
tinued ap  the  right  bank  until  she  came  op- 
posite, or  nearly  opposite,  to  Col.  Butler's  resi- 
lience. At  this  place  she  was  within  less  than 
unc  hundred  yards  of  the  shore,  when  she 
changed  her  course  to  the  left  shore,  nearly  in 
the  difeetion  of  the  wood  yard  which  bad  a 
few  minutea  before  been  left  by  The  Magnolia. 
The  river  at  this  plaee  is  about  three  quarters 
of  a  mile  wide. 

In  rounding,  The  Magnolia  passed  the  mid- 
dle of  the  river,  but  as  her  bow  was  thrown 
down  the  stream,  The  Autocrat,  turning  sud- 
denly to  the  right,  approached  with  a  speed 
of  some  ten  or  twelve  miles  an  hour.  As  Tlie 
Autocrat  approached,  by  a  tap  of  the  bell  she 
signified  her  intention  to  cross  to  the  left 
bank,  and  before  the  bow  of  The  Magnolia, 
whose  bell  was  rung  two  taps,  indicating  the 
same  direction.  Seeing  the  imminent  danger. 
The  Magnolia  rang  her  bells  to  back;  and  it  is 
stated  by  her  pilot,  that  when  the  collision 
liappened  she  lay  upon  the  water,  not  having 
a  deaoendinf  movement  of  more  than  at  the 
rate  of  a  mue  or  a  mile  and  a  half  to  the  hour. 
The  Autocrat  struck  her  with  so  much  force 
as  to  turn  her  bow  up  the  stream.  In  less  than 
tea  minutes  The  Autocrat  sunk  in  deep  water. 
1ft  I<.«d. 


It  was  not  more  than  five  minutes  after  The 
Magnolia  left  the  wood  yard,  until  the  collision 
occurred.  The  pilot  says  The  Magnolia  wa.i 
brought  round,  as  soon  as  could  be  done,  by 
the  action  of  her  starboard  wheel. 

The  nose  of  The  Magnolia  struck  The  Auto- 
crat's guard  near  the  forward  part  of  the  cylin- 
der, on  the  larboard  side,  and  the  hull,  at  the 
other  end  of  the  cylinder,  and  brought  up  in 
her  wheel.  The  collision  took  place  not  far 
from  the  middle  of  the  river,  somewhat  nearer 
to  the  right  bank  than  to  the  left.  After  the 
boats  were  separated,  the  machinery  of  The 
Autocrat  continued  to  work  for  a  few  minntcs, 
her  course  being  directed  to  the  right  bank,  on 
reaching  which,  she  went  down. 

Entire  accuracy  of  witnesses  as  to  the  direc- 
tion and  position  of  the  boats  in  a  case  of  col- 
lision at  night,  is  not  to  be  expected.  The  peril 
is  too  great  and  absorbing  to  note  and  detail 
the  events  as  they  transpired,  by  the  officers 
and  hands  of  either  boat.  The  leading  facts 
being  ascertained  by  the  weight  of  the  testi- 
mony, when  properly  considered,  will  lead  to 
a  more  just  result  than  by  a  minute  examina- 
tion of  the  evidence. 

What  was  the  duty  of  the  respective  boats, 
when  they  first  came  within  view  of  each 
other?  The  ^lagnolia  was  at  the  wood  yard  on 
the  left  bank  of  the  river;  The  Autocrat  was 
near  Bayou  Goula,  crossing  over  to  the  right 
bank  of  the  river,  about  a  mile  and  a  half  bo- 
low  the  wood  yard. 

Although  there  is  some  contrariety  of  evi- 
dence in  regard  to  *the  usage  which  [*466 
should  govern  the  respective  boats,  occupying 
the  positions  above  stated,  yet  the  weight  of 
the  evidence  clearly  establishes  the  rule,  that 
the  ascending  boat  should  keep  near  the  right 
bonk  and  the  descending  one  about  in  the  mid- 
dle of  the  river.  Each  boat  was  bound  to  keep 
a  vigilant  and  competent  watch,  and  to  slacken 
the  speed  of  the  boat  and  stop  it,  as  the  danger 
becomes  imminent.  This  is'  dictated  by  a  com- 
mon prudence  of  a  qualified  pilot. 

The  principal  fact  relied  on  to  show  fault  in 
The  Magnolia  is,  that  she  left  the  wood  yard, 
and  described  too  large  a  circle  in  rotuding; 
that  the  larboard  wheel  should  have  made 
back-water,  which  would  have  reduced  the  cir- 
cle and  thrown  the  bow  down  the  stream  in 
less  time. 

After  a  misfortune  has  happened,  it  it  easy 
to  see  how  it  might  have  been  avoided.  If  The 
Magnolia  had  remained  at  the  wood  yard  some 
eight  or  ten  minutes  longer,  there  oould  have 
been  no  collision.  But  this  is  not  a  fair  mode 
of  trying  the  cose.  Had  the  officers  of  The 
Magnolia  a  right  to  expect  that.  The  Autocrat 
would  not  depart  from  her  course;  and  if  she 
had  not  done  so,  could  the  boats  have  come  in 
contact?  It  is  clear,  if  the  ascending  boat  had 
continued  near  the  right  bank  of  the  river 
there  would  have  been  no  collision.  This  is  an 
important  fact.  Admit  that  The  Magnolia 
passed  the  middle  of  the  stream  in  rounding, 
still  ample  space  was  left  for  the  ascending 
boat.  One  third  or  even  one  fourth  of  the 
river,  the  water  being  deep,  was  sufficient  for 
this  purpose.  The  testimony  shows  that  at 
least  one  third  of  the  river,  along  the  right 
bank,  was  open  for  The  Autocrat. 
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But  it  is  said  that  the  pilot  of  The  Autocrat, 
•eeing  The  Magnolia  was  rounding  off  from  the 
wood  yard,  had  a  right  to  conclude  that  it  in- 
tended to  cross  over  to  the  right  bank.  This 
was  a  little  after  fire  o'clock  in  the  morning; 
daylight  was  breaking,  but  the  stars  had  not 
disappeared. 

Being  acquainted  with  the  locality  of  the 
wood  yard,  and  the  general  course  of  the  river, 
the  pilot  of  The  Autocrat  must  be  presumed 
to  know  that  a  large  boat  could  not  round  in 
a  narrow  circle.  His  inference  would  naturally 
be,  that  the  boat  was  rounding  from  the  wood 
yard,  and  not  to  cross  the  stream.  But  admit 
that  the  direction  of  The  Magnolia  was  doubt- 
ful— it  was  the  duty  of  the  oHicers  of  The  Au- 
tocrat to  slacken  her  speed,  and  even  to  post 
her  engines,  until  those  doubts  were  removed. 
No  sucli  precautions  were  used.  The  Autocrat, 
by  a  great  pressure  of  steam,  was  propelled  on- 
ward, changing  her  course;  and  in  attempting 
to  pass  the  bow  of  The  Magnolia,  came  in  con- 
tact with  her.  Her  pilot  had  hoped,  it  seems, 
to  pass  her  stern;  but  to  any  prudent  man, 
either  attempt  would  have  been  considered 
467*]  *a  dangerous  experiment.  His  great  er- 
ror, however,  consisted  in  leaving  the  way  es- 
tablished by  usage;  such  to  him  would  have 
been  the  way  of  safety.  Every  deviation  from 
it,  in  meeting  a  boat,  is  always  hazardous,  and 
often  fatal. 

There  was  another  defect,  in  not  having  an 
efficient  watch  on  The  Autocrat.  This  is  in- 
dispensable, especially  in  navigating  our  west- 
em  rivers.  The  captain  was  asleep;  the  watch- 
man did  not  occupy  the  proper  position;  there, 
in  fact,  was  no  watch,  to  direct  or  advise  the 
pilot;  he  seems  to  have  been  left  to  the  exer- 
cise of  his  own  judgment,  unaided  by  sugges- 
tions or  facts  from  any  quarter.  This  is 
enough  to  charge  The  Autocrat  with  fault. 

Leaving  the  wood  yard  by  The  Magnolia, 
nnder  the  circumstances,  was  not  charged  as  a 
fault  in  the  libel,  nor  was  it  so  stated  in  the 
protest.  The  Magnolia  had  an  efficient  watch 
«t  the  proper  place  for  observation,  and  an  ex- 
perienced pilot.  She  roundevl  in  the  ordinary 
way.  While  the  pilot  of  the  Autocrat  was  a 
mile  from  The  Magnolia,  he  ascertained  that 
she  was  a  descending  boat.  Still  under  the  im- 
pression that  she  intended  to  run  down  the 
right  bank,  the  course  of  The  Autocrat  was  so 
changed  across  the  river,  in  the  direction  of 
the  wood  yard,  as  to  bring  the  boats  in  conflict. 
Had  the  pilot  of  The  Autocrat  desigpned  to  pro- 
duce a  collision,  he  could  not  have  taken  a  dif- 
ferent course  from  the  one  he  did  take.  From 
intimidation,  or  some  other  cause,  he  showed 
a  culpable  defect  of  judgment,  and  a  disregard 
of  tile  established  usage. 

The  Magnolia  seems  to  have  taken  every 
precaution  she  was  required  to  take  to  avoid 
the  collision.  She  was  in  her  proper  place, 
near  the  middle  of  the  river,  moving  down  the 
stream  with  less  force  than  the  current.  If 
The  Autocrat  had  met  the  crisis  with  the  same 
precaution,  a  collision  could  have  caused  lit- 
tle or  no  damage. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Dissenting,  Mr.  Chief  Justice  Taney,  Mr. 
Justice  Wayne,  and  Mr.  Justice  DanieL 
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JACOB  STRADER  et  al.,  PlfTs.  in  Er, 

V. 

CHRISTOPHER  GRAHAM. 

(See  S.  C.  18  How.  002.) 

In  a  case  dismissed  for  want  of  larlsdictlon,  this 
court  canuot  give  costs. 

Argued  May  9,  1856.     Decided  May  9,  1856. 

IN  ERROR  to  the  Court  of  Appeals  for  the 
State  of  Kentucky.  See  former  report  of 
this  case,  10  How.  82. 

Mr.  Crittenden,  of  counsel  for  the  defendant 
in  error,  moved  the  court  to  amend  their  judg- 
ment entered  in  this  case  at  the  December 
Term,  1850,  and  to  give  a  judgment  for  the 
costs  in  this  court  in  favor  of  his  client. 

Whereupon,  it  is  now  here  considered  by  the 
court,  that  this  court  cannot  give  a  judgment 
for  costs  in  a  case  dismissed  for  want  of  juris- 
diction. 

And  it  appearing  to  this  court  that  this  case 
has  been  dismissed  for  want  of  jurisdiction,  it 
is  thereupon  now  here  ordered  by  this  court, 
that  the  said  motion  be,  and  the  same  is  here- 
by overruled. 


•In    the    Matter    of    THE    UNITED    ['^T* 
STATES 


SHERMAN  M.  BOOTH. 

(See  S.  C.  18  How.  476-478.) 

Where  writ  of  error  to  stnte  court  bad  been 
served  on  the  clerk  of  state  ronrt,  and  no  return 
had  been  made,  before  auy  fui-ilieL*  proceeding  Is 
had,  a  rule  was  made  upon  the  clerk  to  make  the 
return  at  next  term  or  show  cause,  and  case  was 
continued. 

Argued  May  8,  1856.     Decided  May  9,   1856. 

IN  THIS  case  a  writ  of  error  was  issued  to 
the  Supreme  Court  of  the  State  of  Wis- 
consin. To  this  writ  no  return  was  made,  and 
the  question  now  before  the  court  arises  on  a 
motion  made  by  the  Atty-Gen.,  to.  file  an  au- 
thentic copy  of  the  record  of  the  said  Supreme 
Court  of  the  State  of  Wisconsin,  with  a  cer- 
tificate of  other  proceedings  since  had,  and  to 
proceed  to  final  judgment  on  said  copies. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

See,  also,  62  U.  S.  21  How.  606. 

Mr.  C.  Cushing,  Atty-Gen.,  for  the  United 
States. 

No  eounsel  appeared  for  the  defendant  in  er- 
ror. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

The  court  proceed  to  dispose  of  the  motion 
made  by  the  Attorney-General  to  docket  the 
case  of  The  U.  S.  v.  Booth,  to  stand  for  argu- 
ment in  this  court  at  the  next  term. 

In  support  of  this  motion  he  has  produced  * 
copy  of  the  record  of  the  proceedings  in  the 
Supreme  (3ourt  of  Wisconsin  in  the  above-men- 
tioned case,  certified  by  the  clerk  under  the 
seal  of  the  court,  by  which  it  appears  that 
Booth  was  indicted  in  the  District  Court  of  the 
United  States  for  the  District  of  Wisconsin, 
for  aiding  a  fugutive  slave  to  escape  from  the 
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custody  of  the  marshal — ^tbe  marshal  having 
the  said  slave  at  that  time  legally  in  his  cus- 
tody; and  that  upon  that  indictment  the  said 
Booth  was  tried  and  found  guilty,  and  sen- 
tenced by  the  court  to  be  imprisoned  for  one 
month,  and  to  pay  a  flne  of  $1,000.  That  while 
he  was  thus  imprisoned  he  obtained  a  writ  of 
habeas  corpus  from  the  State  Court;  and  upon 
m  hearing  in  the  Supreme  Court  of  the  State, 
was  discharged  from  imprisonment  by  that 
court,  upon  the  ground  that  the  imprisonment 
under  the  sentence  of  the  District  Court  of  the 
United  States  was  illegal. 

It  further  appears,  that  a  writ  of  error  after- 
wards issued  from  this  court,  at  the  instance  of 
the  Attorney-General  in  behalf  of  the  United 
States,  returnable  at  the  present  term,  and  di- 
rected to  the  judges  of  the  Supreme  Court  of 
the  State  of  Wisconsin,  in  order  to  bring  the 
said  proceedings  and  judgment  here  for  revi- 
sion, according  to  the  provisions  of  the  25th  sec- 
478*]  tion  of  the  Act  of  •Congress  of  1789, 
ch.  20.  But  no  return  has  been  made  to  the 
writ;  and  it  appears  by  the  affidavit  of  the 
District  Attorney,  filed  with  the  motion,  that 
the  writ  of  error  was  duly  served  on  the  clerk 
of  the  Supreme  Court  of  the  State,  and  that  he 
was  informed  by  the  said  clerk  that  the  court 
had  directed  him  to  make  no  return  to  the  writ 
of  error. 

Upon  this  state  of  facts  the  Attorney-Gener- 
al has  made  the  motion  above  mentioned. 

The  writ  of  error,  without  doubt,  was  right- 
fully issued  from  this  court,  to  carry  into  exe- 
cution the  appellate  powers  confided  to  it  by 
the  Constitution  and  laws  of  the  United  States; 
and  it  was  the  duty  of  the  clerk  to  obey  it, 
and  to  send  a  transcript  of  the  record  and  pro- 
ceedings therein  mentioned,  together  with  the 
writ  of  error,  to  this  court  at  the  present  term. 
And  certainly  the  order  of  no  other  tribunal 
will  justify  an  officer  in  disobeying  the  process 
of  this  court  lawfully  issued. 

The  refusal  of  the  clerk,  however,  cannot 
prevent  the  exercise  of  the  appellate  powers  of 
this  court;  and  the  court  will  take  such  order 
in  the  case,  as  will  enable  it  to  fulfill  the  du- 
ties imposed  upon  it. 

But  in  a  matter  of  so  much  gravity  and  im- 
portance, we  deem  it  proper,  before  any  other 
proceeding  is  had,  to  lay  a  rule  upon  the  clerk 
to  make  the  return  required  by  the  writ  of  er- 
ror, on  or  before  the  first  day  of  the  next  term 
of  this  court;  or  to  show  cause,  if  any  he  hath, 
to  excuse  or  justify  his  neglect  or  refusal  to 
obey  the  writ. 

The  motion  to  docket  the  case  is,  therefore, 
eontinued  over  to  the  next  term,  and  the  court 
will  make  the  following  orders: 
Order,  May  9,  1856. 

On  consideration  of  the  motion  made  in  this 

'  case  on  a  prior  day  of  the  present  term,  to 

wit:  on  Tuesday,  the  6th  inst.,  it  is  now  here 

ordered  by  the  court  that  this  motion  be,  and 

the  same  is  hereby  overruled. 

Order. 

It  having  been  suggested  and  shown  to  this 
court  by  the  Attorney-General  of  the  United 
States  that  the  writ  of  error  heretofore  allowed 
and  awarded  by  the  Chief  Justice  of  the  Su- 
preme Court  of  the  United  States,  and  which 
iiaiied  ont  of  this  oonrt  pnnuant  to  the  sevenl 
4IS  Ii.  ed. 


Acts  of  Congress  in  such  ease  made  and  pro- 
vided, directed  to  the  Supreme  Court  of  the 
State  of  Wisconsin  requiring  the  record  and 
proceedings  of  the  said  Supreme  Court  of  the 
State  of  Wisconsin  in  the  matter  of  Sherman 
M.  Booth  for  a  writ  of  habeas  corpus,  and  to 
be  discharged  from  imprisonment,  to  be  sent 
to  this  court,  has  not  been  returned  puraiutnl 
to  the  exigency  of  the  said  writ.  It  is  there- 
upon ordered  that  the  clerk  of  the  said  Su- 
preme Court  of  the  State  of  Wisconsin  do 
make  due  return  of  the  said  writ  of  error  pur- 
suant to  the  mandate  therein  contained,  and 
according  to  the  laws  of  the  United  States  in 
that  behalf  on  or  before  *the  1st  day  [*419 
of  the  term  of  this  court  next  to  be  holden  at 
the  City  of  Washington  on  the  first  Monday  of 
December,  in  the  year  of  our  Lord  one  thous- 
and eight  hundred  and  fifty-six,  or  then  and 
there  snow  cause  why  such  return  has  not  been 
made  in  conformity  to  the  law. 

And  it  is  further  ordered  that  a  copy  of  this 
rule  be  served  on  the  said  clerk  on  or  before 
the  first  day  of  August  next. 


STEPHEN  V.  R.  ABLEMAN,  Plff.  in  Er, 
*  T. 

SHERMAN  M.  BOOTH. 
(See  S.  C.  18  How.  479.) 

Two   eases    involving   same   facts   and   point* 
must  be  argued  together. 

Where  two  cases  Involve  the  same  questions  of 
constitutional  law.  growing  out  of  one  transac- 
tion and  dependent  on  the  same  facts,  the  court 
will  order  them  to  be  argued  together. 

Argued  Jan.  4,  185G.    Decided  May  9,  1856. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Wisconsin. 

This  is  a  branch  of  the  preceding  case,  and 
arose  out  of  the  same  proceedings: 

Booth  was  committed  to  the  custody  of  the 
plaintiff  in  error,  the  United  States  Marshal 
for  the  District  of  Wisconsin,  by  a  commis- 
sioner of  the  District  Court  of  the  United 
States  for  said  district,  tmder  a  charge  of  hav- 
ing aided  and  abetted  the  escape  of  a  fugitive 
slave  from  a  deputy-marshal,  who  had  him  in 
charge  under  the  Act  of  Congress  of  Septemlier 
18,  1850. 

Subsequently,  said  Booth  was  discharged  on 
a  writ  of  habeas  corpus  from  said  custody,  by 
one  of  the  associate  justices  of  the  Supreme 
Court  of  Wisconsin,  whereupon  the  said  mar- 
shal took  the  case,  on  a  writ  of  certiorari,  to 
the  Supreme  Court  of  Wisconsin,  which  court 
affirmed  the  order  discharging  the  prisoner. 

The  said  marshal  then  brought  the  easr  hers 
on  a  writ  of  error. 

For  a  very  full  statement  of  the  case  fle<>  tlie 
report  on  the  decision  on  the  merits.  62  U.  S. 
21  How.  606. 

Mr.  C.  Cashing,  Atty-Gen.,  for  plaintiff  in 
error. 

No  opposing  counsel. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

Upon  looking  into  the  transcript  in  this  ease, 
we  find  that  the  questions  of  eonstitutional 
law  which  it  involTM,  aroM  in  a  preliminary 

SO  ^  I    4«> 
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proceeding  in  the  esse  between  the  same  par- 
lies, of  which  we  have  just  spoken.  In  that 
case,  the  whole  subject  was  disposr"!  of  in  ♦'•» 
State  Court,  and  the  principal  question  in  it  is 
precisely  the  same  with  tliat  wliich  is  present- 
••d  in  this,  which  the  Attorney-liem;ral  propusen 
to  argue.  The  two  cases  ought  to  be  argued  to- 
ijcther.  It  would  hardly  be  proper  for  the 
i-ourt,  where  questions  of  so  much  interest  are 
i-oncemed,  to  hear  a  portion  of  them  at  one 
term  and  a  portion  of  them  at  another.  All  of 
the  questions  which  are  involved  in  the  two 
rases  have  grown  out  of  one  transaction,  and 
depend  upon  the  same  facts,  and  it  is  impossi- 
ble to  decide  one  without  disposing  of  the 
principal  question  in  the  other.  The  court, 
therefore,  will  not  hear  the  argument  in  these 
cases  separately.  They  must  be  argued  to- 
gether. And  as  tke  principal  case  is  not  before 
the  court  in  a  form  that  will  enable  the  court 
to  hear  it  at  the  present  terra,  this  preliminary 
|>ortion  of  it  must  be  continued  until  the  next 
term,  to  be  argued  when  the  whole  subject  is 
ready  for  hearing. 
See  21  How.  506. 


SOLOMON  S.  MASTERS  and  William  K.  Mas- 
ters, Trading  as  Partners  under  the  Firm  and 
Style  of  S.  S.  Masters  &  Son,  Plffs.  in  £r., 

T. 

FREDERICK  L.  BARREDA  and  Philip  Bar- 
red*, Trading  as  Partners  under  the  Firm 
of  F.  L.  Barreda  &  Brother. 

(See  S.  C.  18  How.  480-497.) 

Stoppage  in  transitu — notes  not  payment — in- 
dorsement of  bills  of  lading — no  bar  to  re- 
covery for  money  due. 

When  there  Is  a  dealing  between  merchants  for 
successive  cargoes  of  mercbandlse  on  time,  for 
which  notes  were  to  be  given,  payable  from  the  date 
ot  ascertaining  the  quantity  of  each  cargo,  and  an 
arrangement  Is  afterwards  made,  for  the  substitu- 
tion of  an  Interest  account  for  the  notes,  the  Inter- 
est account  to  depend  upon  the  continuance  of  the 
original  time  of  credit,  and  that  the  buyer's  balance 
on  account  should  always  be  under  a  certain  sum ; 
and  the  buyer  exceeds  tbot  amount  and  refuses  to 
make  payment  to  bring  the  account  within  that 
sum,  toe  seller  may  stop  the  delivery  of  the  undis- 
charged portions  of  any  carKoes,  though  the  sntiic 
was  In  the  course  of  being  delivered  to  the  buyer 
upon  the  seller's  Indorsement  of  the  Invoices  and 
bills  ot  lading  of  such  cargoes. 

In  the  absence  of  all  understanding  betn-eeo  the 
buyer  and  seller  that  any  cargo  which  hnd  been  de- 
livered and  not  actually  paid  for,  though  notes  had 
been  given  for  same,  was  not  to  he  conKldered 
within  the  new  arrangement,  such  carpo  iniist  he 
token  Into  the  computation  In  ascertaiolni;  wheth- 
er the  balance  due  by  the  buyer  exceeds  the 
amount  of  credit  allowed  to  him. 

Sucii  arrest  of  the  delivery  of  the  cargoes,  not- 
withstanding the  Indorsemcut  and  delivery  of  the 
bills  of  lading  to  the  seller,  is  no  bar  to  the  recovei7 
of  the  amount  due  for  the  merchandise  actually 
received  by  the  seller. 

Argued  Apr.  24,  1856.     Decided  May  12,  1856. 

TN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Vir- 
ginia. 

This  WM  an  action  of  assumpsit  brought  in 
the  Circuit  Court  of  the  United  States  for  the 
Eaatem  District  of  Virginia,  by  the  defendants 
in  error,  to  recover  a  balance  of  $77,696.13, 
arising  Irom  sales  of  guano. 


At  the  trial  of  the  case,  the  court  below  re- 
fused the  instructions  prayed  by  both  parties, 
and  instructed  the  jury  as  follows: 

''1st.  Under  the  contract  made  by  the  letters 
of  the  9th,  10th,  and  llth  of  March)  the  amount 
of  the  cargo  of  The  Lucy  Elizabeth,  and  for 
which  notes  had  been  given,  must  be  taken  into 
the  calculation  and  charged  against  the  de- 
fendants, in  determining  whether  the  balance 
against  them  amounted  to  $40,(X)0. 

2d.  If  by  this  mode  of  computation,  the  lial- 
ance  against  the  defendants  for  guano  previ- 
ously sold  and  delivered,  amounted  to  $40.O()O 
at  the  time  when  the  further  delivery  uf  the 
cargoes  of  The  Beatrice  and  Ailsa  was  refused 
by  the  plaintiffs,  the  refusal  was  justifiable 
under  the  contract. 

They  were  now  bound  in  such  state  of  the 
account,  to  deliver  these  cargoes  on  crc<Ut; 
and  if  they  offered  to  deliver  them  on  the  pay- 
ment of  the  money  or  satisfactory  security, 
and  the  defendants  refused  to  comply  with 
these  terms,  the  plaintiffs  had  a  right  to  stop 
the  delivery,  nutwitlistanding  the  previous  in- 
dorsement and  delivery  of  the  bill  of  lading  to 
the  defendants;  and  the  refusal,  as  stated  in 
the  testimony,  is  no  breach  of  contract  on  tiic 
part  of  the  plaintiffs,  and  is  now  a  bar  to  the 
recovery,  in  this  action,  of  the  amount  due  for 
the  guano  actually  received  by  the  defendants." 

And  thereupon  the  jury  found  a  verdict  fur 
the  plaintiffs  for  the  sum  of  $74,600.13,  with 
interest  thereon  at  the  rate  of  si.v  per  centum 
per  annum,  from  Sept.  12,  1854,  till  paid. 

The  defendants  have  brought  the  case  here 
on  a  writ  of  error. 

A  very  full  statement  appears  in  the  opin- 
ion of  the  court. 

Mr.  Severdy  Johnson,  for  the  plaintiff  in 
error. 

Messrs.  Jos.  H.  Bradley,  J.  M.  Carlisle  and 
F.  L.  Smith,  for  the  defendants  in  error: 

1.  For  the  excess  of  limit  ($10,232.1)7),  Bar- 
reda &  Brother  had  no  right  to  require  of 
Masters  &  Son,  payment  in  cash  as  they  did, 
by  their  letter  of  May  12,  1854,  and  this, 
though  the  contract  failed  to  provide  for  the 
terms  of  payment,  as  to  such  excess. 

Kent's  Com.  Vol.  II.  p.  S02  and  496,  6th  ed. 

2.  The  payment  or  tender  of  the  price  in  sucls 
case,  is  a  condition  precedent,  implied  in  th» 
contract  of  sale,  without  which  the  purchaser 
cannot  take  the  goods.  If  payment  be  not 
made  immediately,  the  contract  becomes  void. 

Kent's  Com.  Vol.  II.  pp.  493,  486;  Bloxam  v. 
Saunders,  4  Bam.  &  C.  U4I. 

3.  The  sale  of  cargoes  of  The  Beatrice  and 
Ailsa  being  for  cash,  upon  the  non-payment 
thereof,  Barreda  &  Brother  had  a  right  to  as- 
sert the  vendor's  lien,  and  retain  any  portion 
thereof  not  delivered  (Pars.  Cont.  Vol.  I.  p.  440, 
and  cases  cited  in  note  (0) ;  Bank  of  Columbiii 
V.  Hagner,  1  Pet.  455) ;  and  this  notwithstand- 
ing the  transfer  of  the  bill  of  lading,  the  de- 
livery of  the  guano  under  which  was  provision- 
al upon  the  jtayment  therefor  in  cash. 

Fland.  Sh.  pp.  464,  465,  sec.  400;  Nathan  ▼. 
Giles,  6  Taunt.  658;  Allen  t.  Williams,  12  Pick. 
207. 

4.  There  are  no  formal  or  technical  word*  in 
the  contract,  and  it  is  to  be  construed  accord- 
ing to  the  intent  of  the  parties,  to  be  gathered 
from  the  said  oorrcspondenoe  and  dealing. 

Goo'**"*"- 
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Schuylkill  Nav.  Co.  ▼.  Moore,  2  Whart.  401; 
Barton  v.  Fitzgerald,  15  East.  630;  Douglas  v. 
Reynolds,  7  Pet.  122;  Lee  v.  Dick,  10  Pet.  403; 
Bell  V.  Bruen,  1  How.  180;  Lawrence  v.  Mc- 
Calmont,  2  How.  426,  440,  450. 

5.  The  contract  of  the  10th  of  March  did  not 
•hange  the  course  of  dealings,  hut  fixed  cer- 
tain new  terms  of  payment,  which  were  prece- 
dent to  the  delivery,  viz.: 

1st.  By  changing  the  mode  of  settlement 
from  notes  at  four  months  to  an  open  interest 
account;  and, 

2d.  By  affixing  the  precise  limit  of  $40,000 
to  the  credit  to  be  given  on  such  purchases. 

The  account  to  be  opened  was  to  embrace 
both  the  after-purchases  and  such  purchases 
as  were  then  unpaid  for. 

6.  It  being  conceded  by  the  defendants  be- 
low that  the  guano  received  by  them  prior  the 
I7th  of  May,  and  unpaid  for  at  that  time,  ex- 
ceeded $40,000;  the  vendors  bad  a  right  to  stop 
the  further  delivery,  except  upon  such  terms  as 
would  be  satisfactory  to  them,  and  the  further 
right  to  recover  the  value  of  bo  much  as  had 
been  delivered,  with  interest,  and  the  instruc- 
tion given  by  the  Circuit  Court  was  right. 

2  Pars.  Cont.  35;  Smith  v.  First  Cong.  Meet- 
ing House  in  Lowell,  8  Pick.  177;  Moulton  v. 
Trask,  0  Met.  677;  Perkins  v.  Hart,  11  Wheat. 
237;  Ches.  &  0.  Canal  Co.  v.  Knapp,  0  Pet. 
541;  Giles  v.  Edwards,  7  Dum.  &  E.  181. 

Mr.  Justice  Wajme  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  assumpsit  brought  in  the 
Circuit  Court  of  the  United  States  for  the 
Kastem  District  of  Virginia,  by  the  defend- 
ants in  error,  against  Masters  &  Son,  to  re- 
cover from  them  a  balance  of  $77,900.13,  aris- 
401*]  ing  from  the  sales  of  guano,  *as  stated 
in  the  bill  of  particulars,  at  pages  3  and  4  of 
the  record. 

The  transactions  out  of  which  this  dispute 
•rose  commenced  on  the  2l8t  of  January,  1854. 

Barreda  &  Brother,  residing  in  the  City  of 
Baltimore,  were  largely  engaged  in  the  impor- 
tation of  guano  into  the  United  States.  Mas- 
ters tc  Son  were  shipping  and  commission  mer- 
chants in  Alexandria,  Virgina.  Barreda  & 
Brother  had  found  it  necessary  in  conducting 
their  business  to  establish  a  limit  of  credit, 
both  as  to  time  and  amount  for  purchases 
made  by  those  who  dealt  with  them.  For  any 
excess  above  that  credit,  purchasers  had  to  pay 
rasli.  or  give  satisfactory  paper,  with  their  in- 
dorsement. The  uncontradicted  statement  of 
the  Barredas,  in  their  letter  to  Masters  &  Son 
of  the  15th  May,  1854,  corroborated  by  other 
circumstances,  shows,  that  in  the  year  1862, 
this  limit  of  credit  was  $26,000;  and  that  their 
dealings  with  the  Masters,  from  that  time  up 
to  the  sale  of  two  cargoes  of  guano  on  the 
21st  January,  1854,  and  afterwards,  until 
changed  by  the  letters  between  them  of  the 
9th  and  10th  March,  1854,  had  been  regulated 
Accordingly. 

The  sale  of  the  two  cargoes  of  guano,  just 
.Mentioned,  is  as  follows: 

"We  have  sold  to  Messrs.  S.  S.  Masters  & 
Bon  two  cargoes  of  Peruvian  guano — from  ves- 
sels Lucy  Elizabeth  three  hundred  and  thirty- 
five  tona,  and  Giavour  two  hundred  and  sev- 
enty-one—both on  their  way  from  Peru.  The 
1ft  li.  ed. 


said  guano  to  be  delivered  in  the  port  of  Alex- 
andria, in  Virginia,  when  the  vessels  may  ar- 
rive. Messrs.  Masters  &■  Son  will  act  as  our 
agents  to  receive  the  cargo  and  attend  to  the 
vessels,  free  of  any  charge,  and  to  pay  the 
value  of  the  guano  they  may  receive,  at  the 
price  of  $47.50  per  ton  in  bulk,  in  notes  pay- 
able in  Baltimore,  four  months  after  date. 
F.  Barreda  &  Brother. 

Baltimore,  21st  January,  1854." 

Subsequently  to  that  date  (the  precise  time 
does  not  appear  from  the  record).  Masters  & 
Son  purchased  from  the  Barredas  another  car- 
go of  the  ship  Princess  Alice,  and  on  the  18th 
February  a  fourth — that  of  the  ship  Ailsa. 

The  Lucy  Elizabeth  arrived  with  her  cargo 
at  Alexandria  on  the  Ist  February.  The  Gia- 
vour with  hers,  about  the  10th  of  the  same 
month.  Masters  &  Son  attended  to  unlading 
the  cargoes  of  both  vessels,  and  sent  to  the  Bar- 
redas a  certificate  of  the  cargo  received  from 
The  Lucy  Elizabeth,  on  the  2d  March,  viz.: 
485.21.4  tons  of  No.  1  guano  (in  bulk  at  $47.60 
per  ton),  and  26.1.21  tons  of  No.  2  guano  in 
bulk,  for  which  they  were  charged  $24,108.64; 
the  quantity  of  No.  2  being  charged  *to  [*49S 
them  at  $42.60.  They  remitted  to  the  Barredas 
on  the  6th  March,  three  notes  of  hand  payable 
on  the  2d  and  5th  of  July;  two  of  them  for 
$8,000,  and  a  third  for  $8,108.64;  amountingta 
$24,108.64.  Up  to  this  time,  the  cargoes  of  Tho 
Giavour  and  The  Princess  Alice  hi^  not  been 
ascertained,  though  both  ships  were  then  being 
unladed  under  the  agency  of  Masters  &  Son, 
according  to  the  arrangement  in  the  memoran- 
dum of  sale  of  the  2lBt  January.  And  the  cor- 
respondence shows  that  then  there  had  not 
been  any  extension  by  the  Barredas  of  the 
amount  of  credit,  which  had  hitherto  been  al- 
lowed to  Masters  &  Son  upon  their  previoua 
purchases.  In  this  state  of  their  dealing  Mas- 
ters &  Son  wrote  to  the  Barredas  on  the  0th  of 
March:  "As  our  purchases  are  likely  to  be  pret- 
ty large  this  year,  and  we  noticed  some  time 
ago  tlutt  one  of  our  mutual  friends  (W.  H.  Fry) 
had  arranged  with  you  to  keep  an  interest  ac- 
count with  him,  at  six  per  cent.,  and  we,  for  the 
same  reason,  prefer  not  to  give  notes.  Further, 
as  it  is  at  times  an  advantage  to  have  it  in  uur 
power  to  make  payments  when  the  local  ex- 
change is  most  favorable,  we  will  be  obliged,  if 
you  will  allow  us  also  this  accommodation,  giv- 
ing lu  an  average  credit  of  four  months  OB 
these  other  cargoes."  To  this  letter  Barreda  &. 
Brother  reply  on  the  10th  March.  They  state,, 
we  will  "keep  an  interest  account  with  you,  at 
six  per  cent.,  to  facilitate  your  payments,  pro- 
vided that  you  will  never  exceed  an  average 
time  of  four  months  for  the  payment  of  eadi 
cargo;  and  that  the  balance  on  account  against 
you  will  alwajs  be  under  forty  thousand  dol- 
lars, being  the  largest  credit  we  use  to  allow." 
The  Masters'  reply  in  a  letter  of  the  lltb 
March:  "Your  acceptance  of  our  proposition, 
made  with  the  view  of  our  not  having  to  pay 
the  whole  value  of  our  purchases  in  notes,  etc., 
is  also  duly  appreciated — and  we  note  the  con- 
ditions regarding  the  open  account." 

At  the  date  of  this  arrangement,  there  was 
charged  to  Masters  &  Son  on  the  books  of 
Barreda  &  Brother  $24,108.64,  the  value  of  Tite 
Lucy  Elizabeth's  cargo,  for  which  the  Mas- 
ters had  given  three  notes,  payable  on  the  2it 
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and  5th  July.  Eighteen  days  after  this  ar- 
rangement the  Masters  sent  to  the  Barredas  a 
certificate  of  Giavour's  cargo,  amounting  to 
$17,004.34,  and  remit  a  payment  on  account  of 
it  of  $6,000.  The  next  item  in  the  account  is 
the  value  of  the  cargo  of  The  Princess  Alice, 
amounting  to  $38,029.92.  But  they  had  writ- 
ten to  the  Barredas  on  the  30th  March,  saying: 
"The  Ailsa  cannot  now  reach  this  too  soon  for 
us,  and  we  prefer  not  relinquishing  our  pur- 
chase of  the  said  cargo;  and  further,  we  believe 
we  are  selling  by  considerable  the  bulk  of  the 
guano  applied  for  here  (we  wish  it  was  at  a 
better  profit),  and  find  the  demand  good.  From 
498*]  present  prospects  *we  shall  want  a  car- 
go each  ensuing  month.  With  your  present  un- 
precedentedly  large  importations,  we  suppose 
we  can  make  our  calculations  to  get  this  sup- 
ply from  you  without  having  to  look  far 
ahead."  The  Barredas  answer:  "For  the  pres- 
ent, we  have  no  cargo  to  offer  you  in  the  time 
you  mention."  But  on  the  18th  April  they 
write:  "We  will  send  you  The  Beatrice;  reply 
immediately."  Masters  &  Son  write  on  the 
same  day:  "We  will  take  The  Beatrice."  And 
the  Barredas  rejoin:  "Ship  Beatrice  will  be  or- 
dered to  you,  provided  she  arrives  before  the 
end  of  May  next."  She  arrived  on  the  24th 
April  and  was  ordered  to  Masters  &  Son.  On 
the  same  day  the  Barredas  ask  in  another  let- 
ter: "Will  you  take  The  Ailsa  if  she  arrives 
here?"  The  masters  answer:  "Send  The  Ailsa 
if  she  comes  as  heretofore  concluded  upon." 
She  arrived  early  in  May,  and  was  ordered  to 
Alexandria.  Thus,  in  the  whole,  five  cargoes 
were  bought  by  the  Masters  from  the  Barredas. 
Each  of  them  upon  a  credit  of  four  months, 
notes  having  been  g^ven  for  that  of  The  Lucy 
Elizabeth,  with  the  understanding  by  both  par- 
ties that  notes  were  not  to  be  given  for  the 
other  purchases,  the  quantities  of  which  had 
not  been  ascertained  when  the  arrangement  of 
the  10th  March  was  made,  and  that  they  were 
to  be  paid  for  according  to  that  arrangement. 
But  the  value  of  three  of  the  cargoes  had  been 
ascertained,  amounting,  according  to  the  re- 
turns of  Masters  &  Son  to  Barreda  &  Brother, 
to  $79,232.90.  Payments  had  been  made  to  the 
amount  of  $29,000.  On  the  12th  May  the  Bar- 
redas wrote,  calling  the  attention  of  Masters  & 
Son  to  the  state  of  the  account,  and  requesting 
them  to  make  a  remittance  of  $10,232.90,  "as 
our  limit  in  your  account  is  $40,000,  and  it  be- 
ing then  beyond  the  limit  of  the  credit  in  the 
amount  of  the  remittance  asked  for."  In  a 
postscript  to  the  letter,  they  say:  "Of  course 
the  value  of  The  Beatrice  and  Ailsa  cargoes 
must  be  paid  cash.  2  P.  C.  off."  To  this  letter 
the  Masters  reply  without  making  the  remit- 
tance, and  say:  "On  the  0th  March  last,  we  had 
purchased  from  you  four  cargoes  of  guano, 
about  2,600  tons,  or  $120,000  worth,  at  four 
months — ^no  other  terms  mentioned  (and  to  this 
moment  we  have  never  heard  of  any  other), 
three  of  the  said  cargoes  were  received  and  be- 
ing received,  and  the  fourth  was  daily  expect- 
ed. On  the  a1x>ve-nanied  date  we  asked  you  to 
allow  us  to  keep  an  interest  or  open  account 
with  you,  as  we  did  not  like  to  pay  the  whole 
value  of  our  purchases  in  notes;  to  this  you 
had  no  objection  to  the  value  of  $40,000;  the 
balance,  as  we  had  to  infer,  we  must  settle  for 
agreeably  to  the  original  bill  of  purchase."  To 
4«8 


this  letter  the  Barredas  reply:  'HTours  of  the 
13th  instant  has  l>een  received.  When  we  first 
went  into  business  with  you,  we  mentioned  to 
you  that  our  limit  for  credit  was  $25,000, 
*we  making  to  you  the  sales  of  three,  or  [*494 
four,  or  twenty  cargoes,  our  inipres:iion  would 
have  been,  as  was  in  that  case,  that  we  were  to 
accept  your  paper  for  $23,000,  and  the  balance 
that  you  might  owe  in  satisfactory  paper  with 
your  indorsement.  Certainly  you  could  never 
have  expected  us  to  accept  your  notes  for  sucli 
an  amount  as  our  sales,  though  your  responsi- 
bility may  be  superior  to  it.  Afterwards, 
when  you  proposed  to  open  with  us  an  account 
with  interest,  to  facilitate  your  payments,  wc 
agreed  to  it;  provided  that  you  would  never 
exceed  an  average  time  of  four  months  for  the 
payment  of  each  cargo,  and  that  the  balance 
on  account  against  you  will  always  be  under 
$40,000 — this  being  the  largest  credit  we  use  to 
allow.  You  also  understood  in  the  same  way 
our  conditions,  and  took  good  care  to  make  a 
remittance  of  $6,000,  together  with  the  return 
of  The  Giavour's  cargo,  to  keep  yourselvc-s 
within  the  limits  of  your  credit  with  ue."  In  a, 
few  days  after  writing  tlioir  letter  of  the  17tli, 
Barreda  &  Brother  made  an  effort,  throu«;h  tlic 
agency  of  Mr.  Coyle,  to  have  an  amionble  set- 
tlement with  Masters  &  Son,  offering  to  th<rm 
either  of  the  following  propositions:  that  tlicy 
would  deliver  to  Mr.  Coyle  all  the  guano  re- 
ceived from  The  Beatrice  and  Ailsa,  and  such 
a  portion  of  the  cargo  of  The  Princess  Alice  as 
may  be  necessary  to  cover  the  $10,234.90  of 
excess  of  their  account — or  settle  their  values 
in  cash  less  two  per  cent. — or  give  satisfactory 
paper  with  their  indorsement,  payable  in  New 
York  or  Baltimore,  at  four  months  from  tho 
day  when  the  offer  was  made,  that  being  the 
22d  of  .May. 

Neither  of  these  propositions  were  accepted, 
and  this  suit  was  brought  to  recover  the  bal- 
ance on  account  against  Masters  &  Son.  in- 
cluding the  value  of  all  the  guano  they  had  re- 
ceived from  The  Lucy  Elizabeth,  The  Giavuur, 
Princess  Alice,  Beatrice,  and  Ailsa,  after  hav- 
ing given  to  them  credit  for  payments  made. 
There  is  no  dispute  concerning  either  the  debit 
or  credit  side  of  the  account,  but  the  con- 
troversy arose  from  the  different  view  enter- 
tained by  the  parties  as  to  their  respective 
rights  under  the  arrangement  made  for  an  in- 
terest account  and  the  limit  of  credit  men- 
tioned in  it,  and  whether,  in  the  actual  state  of 
the  account  and  under  the  course  pursued  by 
the  Barredas,  they  were  justified  in  arresting 
the  delivery  of  the  undischarged  portions  of 
cargoes  of  The  Beatrice  and  Ailsa,  on  account 
of  the  neglect  and  refusal  of  Masters  &  Son 
to  make  the  required  remittance  to  reduce  tho 
account  against  them  to  $40,000. 

Our  first  objection  to  the  construction  of  that 
arrangement  as  given  by  Masters  &■  Son,  is  its 
variance  from  the  terms  used  by  them  in  their 
letter  of  the  0th  of  March,  asking  for  the  sub- 
stitution *of  an  interest  account,  in-  [*49S 
stead  of  giving  notes  for  their  purchases,  and 
from  their  language  in  their  letter  of  the  1 1th. 
March,  in  reply  to  the  letter  of  the  Barredas 
of  the  10th,  g^nting  their  request  upon  the 
conditions  mentioned  in  it.  They  preface  their 
application  by  saying,  "as  our  purchases  will  b* 
very  large  this  year,  w  pralar  not  to  giv* 
^  ip  How. 
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notes,  and  will  be  obliged  if  you  will  allow  iu 
•n  interest  account,  giving  us  an  average  credit 
of  four  months  on  these  other  cargoes;  and  in 
their  letter  of  the  llth  say,  your  acceptance  of 
our  proposition,  made  with  the  view  of  our  not 
having  to  pay  the  whole  value  of  our  pur- 
chases in  notes,  etc.,  is  also  duly  appreciated, 
and  we  note  the  conditions  regarding  the  open 
a^-count."  If  from  the  first  an  implication  may 
be  made  that  it  was  their  intention  that  the 
favor  asked  by  them  was  to  be  applied  to  fu- 
ture purchases,  and  not  to  include  purchases 
which  they  had  made  and  which  had  not  been 
paid  for,  there  can  be  no  doubt  that  their  un- 
derstanding of  the  arrangement  was,  that  it 
was  to  include  both,  when  in  thanking  the  Bar- 
redas  for  their  acceptance  of  their  proposition, 
they  state  it  was  made  with  the  view  of  their 
not  having  to  pay  the  whole  value  of  their  pur- 
chases in  notes.  Besides  having  applied  the  ar- 
rangement to  their  purchases  of  the  cargoes  of 
The  (iaivour  and  Princess  Alice,  both  of  which 
had  been  bought,  but  neither  of  which  had 
been  ascertained  when  they  asked  for  an  in- 
terest account,  and  when  it  was  granted,  they 
cuuld  not  afterwards  give  to  the  arrangement 
an  exclusive  application  to  cargoes  to  be  there- 
after bought;  and  when  they  say  their  request 
for  an  interest  or  open  account  had  been  made 
with  the  view  of  not  having  to  pay  the  whole 
value  of  their  purchases  in  notes,  and  after- 
wards say,  "we  note  the  conditions  regarding 
the  open  account,"  one  of  them  being  that  the 
balance  on  account  against  them  shall  never  be 
larger  than  $40,000,  it  is  conclusive  that  they 
then  understood  that  amount  to  be  the  extent 
of  their  credit  for  all  of  their  purchases,  ac- 
cording to  the  account  as  it  then  stood  on  the 
books  of  the  Barredas,  or  aa  it  might  be  en- 
larged. 

But  it  was  urged  that  the  limit  of  the 
amount  of  their  credit  was  not  to  exceed  at  the 
time  when  the  Barredas  wrote  their  letter  of 
the  12th  May.  It  was  said  that  the  amount 
then  still  due  for  the  cargo  of  The  Lucy  Eliza- 
beth should  not  have  been  taken  into  the  com- 
putation in  ascertaining  whether  the  balance 
due  by  the  Masters  amounted  to  more  than 
$40,000,  because  that  cargo  had  been  sold  under 
a  different  contract,  in  no  way  connected  with 
the  other  purchases.  Such,  however,  was  not 
the  fact,  for  The  Giavour's  cargo  was  bought 
under  the  same  memorandum  of  sale;  and  the 
cargo  of  The  Princess  Alice  had  been  bought 
before  the  cargo  of  The  Oiavour  had  been  as- 
490*]  certained;  *and  the  Masters,  after  the 
arrangement  had  been  made  for  an  interest  ac- 
count, applied  it  to  both,  when  their  cargoes 
were  ascertained,  by  not  giving  notes  for 
either,  and  transmitting  their  certificates  of 
the  quantity  of  each,  without  any  direction 
that  a  new  and  separate  account  of  their  cost 
should  be  made  of  them  distinct  from  the 
debit  against  them  in  the  books  of  the  Bar- 
redas for  the  cargo  of  The  Lucy  Elizabeth. 
Had  it  been  intended  otherwise,  they  should 
have  given  such  a  direction;  and  not  have  said, 
we  note  the  conditions  regarding  the  open  ac- 
count, the  limitation  of  the  credit  to  be  allowed 
being  one  of  them,  expressed  in  language  so 
plain  that  it  cannot  be  doubted  that  the  Bar- 
redas never  meant  to  give  to  Masters  &  Son  a 
larger  credit  upon  their  purchases  than  $40,- 
1»  li.  ed. 


000;  and  that,  when  their  account  exceeded  it, 
they  were  to  have  the  right  to  call  for  pay- 
ments to  reduce  it  to  that  amount.  When 
they  called  for  the  remittance  of  $10,232.90, 
the  account  against  Masters  &  Son  exceeded  it 
by  that  amount.  They  failed  to  make  the  pay- 
ment, and  continuing  to  refuse  to  do  so,  we 
are  of  the  opinion  that  the  Barredas  had  a 
right  to  arrest  the  delivery  of  the  cargoes  of 
The  Beatrice  and  Ailsa,  notwithstanding  the 
indorsement  and  delivery  of  the  bills  of  lad- 
ing to  Masters  &  Son,  and  that  their  refusal 
to  deliver  tlie  same,  as  stated  in  the  testimony, 
is  no  breach  of  contract,  and  is  not  a  bar  to 
the  recovery  in  this  action  of  the  amount  due 
for  the  guano  actually  received  by  Masters  & 
Son.  Such  was  the  instruction  given  by  the 
court  upon  the  trial  of  the  case  in  the  Cir- 
cuit Court;  and  having  expressed  our  con- 
currence with  that  view,  we  will  only  add, 
thai  when  there  is  a  dealing  between  mer- 
chants for  successive  cargoes  of  merchandise 
upon  time,  for  which  notes  of  band  were  to  be 
given,  payable  from  the  date  of  the  ascertain- 
ment of  the  quantity  of  each  cargo,  and  an 
arrangement  is  afterwards  made  for  the  sub- 
stitution of  an  interest  account  for  the  note* 
which  were  to  be  given;  and  in  that  arrange- 
ment, the  seller  stipulates  that  the  allowance 
of  the  interest  account  should  depend  upon 
the  continuance  of  the  original  time  of  credit: 
and  that  the  buyer's  balance  on  account  should 
always  be  under  a  certain  sum;  and  the  buyer 
exceeds  that  amount,  and  refuses  to  make  a 
remittance  or  payment,  upon  the  call  of  the 
seller,  to  bring  the  account  within  that  sum, 
the  seller  may  arrest  the  further  delivery  of 
any  cargo  or  cargoes,  though  the  same  was  in 
the  course  of  being  delivered  to  the  buyer  up- 
on the  seller's  indorsement  of  the  invoices  and 
bills  of  lading  of  such  cargoes. 

In  the  absence  of  all  understanding  between 
the  buyer  and  seller  that  any  cargo  which  had 
been  delivered  and  not  actually  paid  for, 
though  notes  of  hand  had  been  g^ven  for  the 
same;  *  was  not  to  be  considered  within  [*407 
the  new  arrangement,  such  cargo  must  be 
taken  into  the  computation  in  ascertaining 
whether  the  balance  due  by  the  buyer  exceeds 
the  amoimt  of  credit  to  him. 

Judgment  of  the  Circuit  Court  is  affirmed. 


GUSTAVUS  T.  BEAUREGARD,  Heir  and 
Executor  of  Madame  Emilie  T.  Poultney, 
Complainant  and  Appellant, 

V. 

THE  CITY  OF  NEW  ORLEANS,  Wm.  H.  Lay- 
ton  et  aL 

(See  S.  C.  18  How.  497-603.) 

Federal  courts  follow  state  laws,  and  state  de- 
cisions upon  title  to  lands — if  court  has  ju- 
risdiction, proceedings  cannot  be  impeached 
collaterally — they  are  binding  on  all  other 
courts — ^proceeding  for  sale  of  lands  is  in 
rem — purchaser  claims  title,  not  of  heirs, 
but  by  operation  of  law. 

This  court  follows  the  laws  of  the  several  states 
whenever  thtj  properly  apply. 
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Tbls  court  also  follows  the  decisions  of  state 
courts  upon  questions  arising  out  of  the  common 
law  of  the  State,  when  applied  to  the  title  of 
lauds. 

Upon  such  cases  the  relation  of  the  courts  of  the 
United  States  to  a  state  U  the  same  as  that  of  Its 
own  trlbuoiUs ;  they  administer  the  laws  of  the 
State. 

When  the  proceedings  of  a  court  of  Justice  are 
collaterally  drawn  In  question,  and  It  appears  on 
the  face  oi^  them  that  the  subject  matter  was  with- 
in Its  Jurisdiction,  they  cannot  be  Impeached  for 
error  or  Irregularity. 

If  a  court  has  Jurisdiction.  Its  decisions  on  all 
questions  that  arise  regularly  In  the  cause  are 
binding  upon  all  other  courts  until  they  are  re- 
versed. 

Where  the  object  Is  to  sell  the  real  estate  of  an 
Insolvent  or  embarrassed  succession,  the  settled 
doctrine  Is,  there  are  no  adversary  parties — the 
proceeding  Is  In  rem — the  administrator  represent* 
the  land. 

In  all  courts  wblch  have  power  to  sell  the  estate 
of  decedents,  their  action  operates  on  the  estate, 
not  on  the  heirs  of  the  Intestate.  A  purchaser 
claims  not  their  title,  but  one  paramount.  The  es- 
tate passes  by  operation  of  law. 

Argued  Apr.  28,  1856.    Decided  May  12,  1856. 

APPEAL  from  the  CSrcult  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of 
Louisiana. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  by  the  plaintiff's  testatrix, 
to  annul  the  sale  of  a  portion  of  the  succes- 
sion of  John  Poultney,  deceased,  which  had 
been  made  under  the  authority  of  certain  de- 
crees in  the  state  courts. 

Tlie  court  below  found  in  favor  of  the  de- 
fendants, and  entered  a  decree  dismissing  the 
bill.    The  case  is  now  here  in  appeal. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Mr.  John  Henderson  for  the  appllant. 

Mr.  Miles  Taylor  for  the  appellees. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

The  plaintifTs  testatrix  filed  this  bill  in  the 
Circuit  Court  to  annul  a  sale  of  a  portion  of 
the  succession  of  John  Poultney,  deceased, 
which  had  been  made  under  the  authority  of 
decrees  in  the  First  District  Court  of  New  Or- 
leans, and  of  the  Court  of  Probate  of  that  City, 
alleging  a  defect  of  jurisdiction  in  the  courts, 
and  fraud  and  irregularity  in  the  proceedings. 
498*]  *Uer  title  to  the  succession  is  as  heir  at 
law  of  the  children,  and  heirs  of  John  Poult- 
ne}',  of  whom  she  was  the  mother. 

In  May,  1818,  John  Poultney,  a  merchant  of 
New  Orleans,  purchased  of  Mad.  Rousseau  her 
plantation  lying  on  the  Mississippi  River,  a 
short  distance  above  New  Orleans,  and  which 
is  now  included  within  the  corporate  limits. 

The  price  agreed  to  was  $100,000,  one  fifth 
of  which  was  paid  at  the  time,  and  notes  with 
the  indorsement  of  Harrod  &  Ogdena   (a  firm 


Nora. — State  decisions  govern  D.  8.  courts  as  to 
state  statutes  and  as  to  rule  of  property — see  note 
to  Clarlc  V.  Graham,  6  L.  ed.  V.  S.  335. 

State  liiws  and  decisions  govern  D.  S.  courts  as 
to  title  and  transfer  pt  real  estate  by  grant  or 
devise — see  note  to  RIm«ndorf  v.  Taylor,  6  L.  ed. 
tr.  S.  200 ;  and  note  to  Jackson  v.  Chew,  6  L.  ed. 
U.  8.  583. 

It  is  for  state  courts  to  construe  their  own  stat- 
utes. V.  8.  Supreme  Court  will  not  review  their 
decisions  except  when  specially  anthorlxed  to  by 
statute— see  note  to  Commercial  B'k  t.  Bucklng- 
bam.  12  L.  ed.  U.  8.  160. 
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composed  of  Charles  Harrod,  Peter  V.  Ogden, 
and  George  M.  Ogden),  payable  in  five  annual 
installments,  and  secured  by  a  mortgage  on  the 
property,  were  ^iven  for  the  remamder.  The 
mortgage  contains  a  stipulation  that,  in  the 
event  the  indorsers  should  pay  either  of  the 
notes,  they  should  be  subrogated  to  the  rights 
of  the  vendor  and  holder  of  the  mortgage  for 
indemnity.  In  April,  1810,  Poultney  acknowl- 
edged in  a  petition  to  the  First  District  Court 
that  his  affairs  were  embarrassed,  and  that  he 
could  not  meet  his  engagempnts;  he  made  a 
statement  of  his  property  and  debts,  showing  a 
surplus  in  his  favor,  and  prayed  the  court  to 
convene  his  creditors  that  they  might  deliber- 
ate upon  his  proposition  for  a  respite  of  one, 
two,  and  three  years. 

The  court  made  the  order,  the  creditors  were 
convened,  the  requisite  number  agreed  to  tlie 
proposition,  and  an  order  was  accordingly  en- 
tered the  28th  June,  1810,  for  a  respite  of  one, 
two,  or  three  years. 

Harrod  &  Ogdcns  appeared  at  this  meeting — 
claimed  to  have  paid  the  first  installment  on 
the  purchase  of  the  Rousseau  plantation,  and 
assented  to  the  action  of  the  creditors,  reserv- 
ing their  mortgage  security. 

In  October,  1810,  John  Poultney  died.  His 
widow,  the  plaintiff's  testatrix,  in  January 
thereafter  renounced  her  right  as  partner  in 
community,  and  failed  to  qualify  as  tutrix  of 
her  two  children,  one  aged  nve,  the  other  seven 
years,  who  were  the  heirs  at  law  of  John 
Poultney,  and  did  not,  until  eight  years  after 
the  sales  referred  to,  take  any  concern  about 
the  succession. 

The  representation  made  by  John  Poultney 
of  his  affairs  at  the  time  his  petition  for  a 
respite  was  exhibited,  implies  a  hopeless  state 
of  insolvency.  His  debts  were  acknowledged  to 
be  $236,000,  while  his  property  is  rated  at 
$266,000 — but  from  its  nature  affording  bat 
little  prospect  that  such  an  amount  could  be 
realized.  By  the  renunciation  of  his  widow  of 
her  title  as  partner  in  community,  and  her  fail  • 
ure  to  interpose  on  behalf  of  her  children,  the 
succession  was  unrepresented,  and  was  what  i'« 
termed  in  the  Louisiana  Code  a  vacant  estate. 
In  February,  1820,  a  portion  of  the  creditors  of 
Poultney  informed  the  District  Court  that  thia 
succession  was  insolvent — ^had  no  representa- 
tive, *nor  claimant— and  prayed  that  [*4V9 
measures  might  tie  taken  for  the  appointment 
of  a  syndic  to  represent  and  administer  it  for 
the  benefit  of  all  concerned.  A  meeting  of  th« 
creditors  was  ordered  by  the  court — and  took 
place — resulting  in  the  appointment  of  thre« 
syndics  (one  of  whom  was  Peter  V.  Ogden), 
who  were  recognized  by  the  court.  On  the  0th 
of  May,  1820,  Harrod  &  Ogden  represented  in 
a  petition  to  the  District  Court  the  facta  of  the 
purchase  by  Poultney  of  the  Rousseau  planta- 
tion, their  payment  of  the  first  installment  of 
the  purchase  money,  and  their  liability  to  pay 
another  then  shortly  after  to  become  due;  that 
the  succession  of  Poultney  was  insolvent,  and 
was  in  the  hands  of  syndics;  and  prayed  that 
the  plantation  might  be  seized  and  sold  for  the 
satisfaction  of  their  debt  and  the  installraenta 
yet  unpaid  on  the  mortgage,  and  for  a  citation 
to  the  syndics.  The  usual  order  of  seizure  waa 
made  by  the  district  judge,  and  a  citation  was 
served  on  one  of  the  syndics.    On  the  29th 
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May  the  Byndics  agreed  in  court  to  the  terms 
of  sale  and  waived  the  appraisement,  ana  the 
property  was  sold  on  tlie  13th  June  by  tlic 
sheriff  on  the  writ  of  seizure  for  the  payment 
of  the  money  then  due,  the  purchaser  agreeing 
to  aaaume  the  mortgage. 

At  this  sale,  George  M.  Ogdcn,  one  of  the 
firm  of  Harrod  &  Ogdcn,  was  the  purchaser, 
«nd  a  deed  was  subsequently  executed  to  him 
by  the  sheriff  under  the  order  of  the  court. 

Some  time  after  the  close  of  these  transac- 
tions, a  conviction  seems  to  have  been  im- 
pres.sed  on  the  minds  of  Harrod  &  Ogden  that 
the  proceeding  in  the  District  Court  were  in- 
operative; and  in  1824,  Ifarrod  and  the  repre- 
9«>ntntive  of  Ogden  commenced  a  suit  in  tlie 
<'ourt  of  Probate,  having  for  its  object  to  ob- 
tain a  satisfaction  of  tlie  same  debt,  by  the 
sale  of  the  same  property.  They  sought  a 
seizure  and  sale  of  the  j>ruporty,  without  tak- 
ing any  notice  of  what  had  been  done  in  the 
DiRtrict  Court,  and  prayed  a  citation  to  Mad. 
Poultney  as  tutrix  of  her  children.  No  citation 
appears  in  the  record,  but  there  is  evidence  of 
n  stoizure,  judgment  and  sale. 

Tlie  purchasers  were  Charles  Harrod  and 
Vrancis  B.  Ogdcn,  who  are  charged  to  b«  the 
representatives  of  the  first  purchaser,  G.  M.  Og- 
den. These  purchasers  afterwards,  in  1824, 
represented  to  the  District  Court  tliat  the  debt 
to  )iad.  Rousseau  had  been  paid,  and  that  the 
mortgage  of  Oorgc  'M.  Ogden,  given,  in  1820,  to 
:<orure  the  unpaid  installments,  was  not  opera- 
tive, for  that  the  District  Court  had  no  jii- 
riiuliction  to  make  the  sale,  and  osked  that  it 
iiiighf  lie  raised  from  the  property.  The  sheriff 
Admit)  e<l  all  the  facts,  and  the  court  granted 
I  lie  fiptition; 

7'liese  were  the  last  proceedings  which  had 
i»ny  relation  to  the  case. 

The  defendants,  by  plea  and  answer,  affirm 
500*]  that  these  proceedings  'were  conform- 
able to  law,  and  vested  the  purchasers  with 
Jill  the  title  which  John  Poultney  ever  ac- 
•  (nireil  in  the  property,  and  that  the  plaintiff 
never  had  any  right  therein;  that  they  had  no 
fiarticipation  in,  nor  knowledge  of,  any  fraud; 
liiit  that  they  have  translative  titles  from  these 
jHirchast-rs,  and  rely  upon  their  sufficiency. 

In  1832.  Mad.  Poultney  assumed  the  office  of 
tutrix  of  her  minor  children,  and  commenced, 
immediately  after.  Baits  in  the  state  courts  of 
I.oiii«iana  for  the  recovery  of  portions  of  thin 
plantation.  Three  of  these  suits  were  decided 
in  the  Supreme  Court  in  1835,  after  elaborate 
iind  learned  arguments,  and  a  patient  investi- 
::ation  bv  the  court.    Poultney'a  Heirs  v.  Gecil. 

S  Iji.  322;  v.  Ogden.  8  Tji.  428:  v. 

liarrett,  8  La.  441.  These  decisions  were  made 
upon  a  state  of  facts  similar  to  that  prcsentcil 
in  this  record;  and  the  discussion  is  those 
eanes  has  diminished  the  care  and  responsibil- 
ity of  this  court.  For  it  is  apparent  that  the 
•fiipstions  presented  to  us  relate  exclusively  to 
th«  local  jurisprudence  of  Louisiana.  When  the 
controversy  arose,  all  the  parties  were  citizens 
nf  that  State,  while  the  subject  of  the  suit  is 
the  validity  of  titles  passed  under  decrees  of 
its  courts,  and  in  the  course  of  duty,  by  their 
4*xeeutive  officers. 

The  material  inquiries  are,  whether  the  First 
DIatriet  Court  had  a  jurisdiction  competent  to 
the  legal  transfer  of  the  snceessioa  of  a  debtor, 
as  li.  ed. 


who  was  enjoying  a  respite  from  the  claims  of 
his  creditors  for  an  unexpired  term,  at  the  time 
of  his  death  and  before  any  default  had  arisen 
in  the  fulfillment  of  the  conditions  of  the  re- 
spite as  to  payment.  2.  Whether  this  juris- 
diction could  lx>  exerted  without  any  citation 
to  the  natural  heirs,  or  any  measures  taken  to 
secure  their  interests  in  the  succession.  3. 
Were  the  modes  prescribed  for  the  disposal  of 
the  estates  of  insolvent  debtor,  or  of  minors, 
essential  constitutents  of  a  valid  exercise  of 
the  jurisdiction;  and  for  the  neglect  of  these, 
may  the  sale  be  collaterally  attacked?  4.  Did 
the  death  of  Poultney  determine  the  jurisdic- 
tion of  the  District  Court,  and  remove  to  the 
Court  of  Probate  the  administration  and  set- 
tlement of  tlic  succession,  and  were  all  the  pro- 
ceedings in  the  District  Court  coram  non  ju- 
dice?  S.  Was  a  citation  to  the  heirs  necessary 
to  a  valid  decree  of  sale  in  the  Court  of  Pro- 
bate? An  important  share  of  the  attention  of 
all  courts  of  a  limited  jurisdiction  is  engrossed 
in  ascertaining  the  causes  over  which  they  may 
legitimately  claim  cognizance,  and  the  adminis- 
tration of  an  involved  or  insolvent  succession, 
from  the  number  of  the  parties  in  interest,  and 
the  variety  of  conflicting  and  complicated 
claims  that  are  oftentimes  exhibited,  frequent- 
ly affords  difficult  questions  of  this  description. 

The  Supreme  Court  of  Louisiana  treat  the 
questions  arising  "upon  the  records  now  ["SOI 
before  us,  as  difficult  and  embarrassing,  calling 
for  undivi<lod  and  anxious  attention,  and  much 
care  was  employed  in  deciding  them,  so  as  to 
maintain  in  that  State  an  accordant  system  of 
jurisprudence.  The  claim  of  an  emimrressed 
debtor  to  exhibit  the  condition  of  his  affairs  to 
a  court  with  a  view  to  obtain  its  assistance  to 
convoke  his  creditors,  that  they  may  deliber- 
ate upon  a  proposition  to  grant  him  a  delay  or 
respite,  and  to  bind  the  minority  to  the  con- 
clusions of  a  consenting  majority,  is  one  wliicli 
has  no  recognition  in  the  common  law.  It  was 
derived  in  Louisiana  from  the  continental  codes 
of  Europe,  upon  which  the  legal  institutions  of 
that  State  are  founded.  Tlie  Supreme  Court 
of  I^uisiana,  upon  an  investigation  of  those 
codes,  determined  that  the  death  of  Poultney 
in  a  state  of  insolvency  without  heirs  who  were 
willing  to  accept  his  succession  unconditional- 
ly, and  thereby  to  afford  security  for  the  ful- 
tiilmcnt  of  the  conditions  of  the  decree  of  re- 
spite which  the  debtor  had  assumed,  relieved 
Ills  creditors  from  their  obligations  to  respect 
it,  nnd  empowered  them  to  proceed  in  rem, 
against  the  estate  of  their  debtor  in  the  hands 
of  a  syndic. 

The  same  tribunal  (Supreme  Court  of  Txiuisi- 
ana),  after  tracing  the  sources  of  the  jurisdic- 
tion of  the  District  Court,  extending,  as  it  did, 
to  "all  civil  cases,"  determined  that  it  was  not 
without  jurisdiction  ratione  materice  of  a  suit 
against  such  an  estate,  and  that  judgments 
rendered  in  that  court  were  not  radically  null. 
They  say,  "the  undisputed  exercise  of  such  a 
jurisdiction  for  a  long  series  of  years,  the  gen- 
eral acquiescence  of  the  legal  profession,  the 
universal  understanding  among  tlie  people,  as 
well  as  the  courts  and  bar,  form  together  such 
contemporaneous  interpretations  of  the  laws 
relating  to  conflicting  jurisdictions,  that,  how- 
ever doubtful  it  may  appear  on  a  close  analysis, 
it  cannot  now  be  disturbed  without  the  greatest 
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injustice,  and  inflicting  incalculable  mischiefs 
on  tlie  country."  And  in  Robinett  v.  C!omp- 
ton,  2  La.  Ann.  847,  855,  the  same  court  says: 
"That,  previous  to  the  passage  of  the  Act  of 
the  18th  March,  1820,  fixing  the  jurisdiction  of 
the  courts  of  probate  in  this  State,  it  seems  to 
have  been  settled  by  various  decisions  of  this 
court  that  the  district  courts  were  not  deprived 
of  jurisdiction  rations  materise  in  such  cases. 
The  practice  was  universal  to  bring  suits 
against  successions  in  the  District  Court,  and 
we  are  not  prepared  to  say  it  was  erroneous." 
And,  since  the  Act  of  1820  (which,  however, 
was  not  promulgated  so  as  to  be  in  force  when 
this  sale  was  made),  the  court  say  "that  such 
judgments  in  that  court  might  be  erroneous, 
but  were  not  mere  nullities."  The  jurisdiction 
of  the  District -Court  to  render  the  judgment,  be- 
ing admitted,  the  further  question  arises,  was 
the  jurisdiction  so  exercised  as  to  be  operative. 
Xhe  Supreme  Court,  in  the  case  of  Cecil,  above 
502*]  cited,  'determine  "that  the  rules  which 
apply  to  the  sale  of  minors'  property,  as  such, 
when  the  title  is  fully  vested  in  them,  are  not 
strictly  applicable  to  a'  case  like  the  present, 
where  the  rights  of  minors  were  contingent 
and  residuary,  subject  to  the  undoubted  claims 
of  creditors  deducto  sere  alieno,  and  who,  in 
this  very  case,  appear  as  beneficiary  heirs 
claiming  property  already  alienated  for  the 
payment  of  debts,"  etc.  And  in  McCollough 
V.  Minor,  2  La.  Ann.  466,  the  same  court  af- 
firm "that  in  cases  like  this,  the  purchaser  is 
not  bound  to  look  beyond  the  decree." 

The  jurisdiction  of  the  court  was  undoubted, 
and  the  jurisprudence  of  the  State  has  long 
since  been  settled,  that  a  bona  fide  purchaser  at 
judicial  sale  is  protected  by  the  decree.  11  La. 
68;  13  La.  432;  16  La.  340;  3  Rob.  122.  The 
judgments  of  the  Supreme  Court  of  Louisiana 
upon  the  validity  of  the  sales  impugned  in  this 
bill,  were  given  more  than  twenty  years  ago. 
They  have  formed  the  foundation  upon  which 
the  expectations  and  conduct  of  the  inhabitants 
of  that  State  have  been  regulated.  They  have 
quieted  apprehensions  and  doubts  respecting  a 
title  to  an  important  portion  of  a  large  and 
growing  city.  They  have  invited  a  multitude 
of  transactions  and  engagements  in  which  the 
well-being  of  hundreds,  perhaps  thousands,  of 
the  citizens  of  that  State  depend.  In  this  bill 
there  are  several  hundreds  of  defendants. 

The  constitution  of  this  court  requires  it  to 
follow  the  laws  of  the  several  States  as  rules  of 
decision  wherever  they  properly  apply.  And 
the  habit  of  the  court  has  been  to  defer  to  the 
decisions  of  their  judicial  tribunals  upon  ques- 
tions arising  out  of  the  common  law  of  the 
State,  especially  when  applied  to  the  title  of 
lands. 

No  other  course  could  be  adopted  with  any 
regard  to  propriety.  Upon  cases  like  the  pres- 
ent the  relation  of  the  courts  of  the  United 
States  to  a  state  is  the  same  as  that  of  its  own 
tribunals.  They  administer  the  law  of  the 
state,  and  to  fulfill  that  duty,  they  must  find 
them  as  they  exist  in  the  habits  of  the  people, 
and  in  the  exposition  of  their  constituted  au- 
thoritite.  Without  this,  the  peculiar  organiza- 
tion of  the  judicial  tribunals  of  the  States  and 
the  Union  would  be  productive  of  the  greatest 
mischief  and  confusion.  Jackson  t.  Qiew,  12 
fVheat.  163. 
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But,  if  we  were  required  to  depart  from 
that  jurisprudence  to  find  a  solution  of  these 
difficult  and  embarrassing  questions,  we  should 
not  have  to  leave  the  precedents  afforded  by 
this  court  for  the  support  of  many  of  their 
conclusions.  This  court  has  contributed  its 
share  to  that  stability  which  results  from  a  re- 
spect for  things  adjudicated:  Status  reipublicss 
maxima  judicatis  rebus  continetur."  It  is  the 
settled  doctrine  of  the  court,  that  when  the 
proceedings  of  a  court  of  justice  are  collateral- 
ly drawn  *in  question,  and  it  appears  [*50S 
upon  the  face  of  them  that  the  subject  matter 
was  within  its  jurindiction,  they  cannot  be 
impeached  for  en-or  or  irregularity;  tnat,  if  a 
court  has  jurisdiction,  its  decision  upon  all 
questions  that  arise  regularly  in  the  cause  are 
binding  upon  all  other  courts  until  they  are  re- 
versed. 2  Pet.  157;  1  P.  340.  And  when  the 
object  is  to  sell  the  real  estate  of  an  insolvent 
or  embarrassed  succession,  the  settled  doctrine 
is,  there  are  no  adversary  parties — ^the  proceed- 
ing is  in  rem — the  administrator  represents  the 
land.  They  are  analogous  to  proceedings  in 
admiralty,  where  the  only  question  of  jurisdic- 
tion is  the  power  of  the  court  over  the  thing, 
the  subject  matter  before  them,  without  regard 
to  the  parties  who  may  have  an  interest  in  it. 
All  the  world  are  parties.  In  the  Orphans' 
Court  and  all  the  courts  which  have  power  to 
sell  the  estates  of  decedents,  their  action  op- 
erates* on  the  estate,  not  on  the  heirs  of  the 
intestate.  A  purchaser  claims  not  their  title, 
but  one  paramount.  The  estate  passes  by  op- 
eration of  law.  2  How.  310;  11  S.  &  R.  426;  6 
Port.  219,  249. 

The  identity  of  the  principles  applied  by  the 
Supreme  Court  of  Louisiana,  in  ascertaining 
the  effect  of  the  judgments  of  their  courts,  and 
those  accepted  as  true  by  this  court,  leave  no 
question  resting  upon  the  authority  of  the  state 
tribunals,  except  that  of  the  nature  and  ex- 
tent of  the  jurisdiction  of  their  courts  under 
the  organic  law  of  the  State.  And  no  principle 
would  authorize  the  court  to  dissent  from  their 
conclusion  on  that  subject,  wlien  the  land  dis- 
posed of  was  within  their  borders,  and  the  par- 
ties in  interest  were  citizens  belonging  to  tneir 
community. 

Our  opinions  is,  that  the  pleas  of  the  defend- 
ants afford  a  complete  answer  to  the  bill,  and 
that  the  decree  of  the  Circuit  Court  must  be 
affirmed. 


THE  PRESIDENT,  DIRECTORS  AND  COM- 
PANY OF  THE  UNION  BANK  OF  TEN- 
NESSEE, AppellanU, 

V. 

MICAJAH  J.  VAIDEN,  and  John  H.  Keith, 
Administrator  of  Wm.  JoUey. 

(See  &  a  18  How.  603-507.) 

Laws  of  state  cannot  limit  remedies  in  federal 
courts — settlement  of  estate  in  Mississippi  no 
bar  to  judgment  in  federal  court. 

The  law  of  a  state  Umitinc  the  reoiedles  of  Its 
citizens  In  Its  own  courts,  cannot  be  applied  to  pre- 
vent the  citlaens  of  other  states  from  snlng  la  the 
conrta  ot  tba  Oaltsd  8tatM  in  tkat  sUte,  for  the 
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ncoTOT  of  any  praperty  or  money  there,  to  which 
th«v  nay  be  legally  or  equitably  entitled. 

where  admlDlBtrators  procured  tbe  estate  to  be 
declared  InaolTent  and  settled  In  Mississippi  In 
state  court :  Held,  that  such  proceedloi;s  were  no 
bar  to  a  Indgmeat  In  the  United  States  court.  In 


faTor  of  culsen  of  another  state,  although  the  judg- 
ment creditor  did  not  appear  In  the  state  proceed- 
Inca;  and  that  tbe  surplus  In  the  hands  of  the  ad- 
mlnlstratora   must  he   applied    to   tbe   payment  of 


such  Judgment,  In  preference  to  the  claim  of  the 
tielra  or  dlatrlbuteea. 

Argued  May  1,  1850.    Decided  May  12,  1856. 

APPEAL  from  the  Diatrict  Court  of  the  Unit- 
ed States  for  the  Northern  District  of 
Mississippi. 

The  case  is  stated  by  the  court. 

Mr.  Coze  for  the  appellants. 

Mr.  Fred  P.  Stanton,  for  the  appellees: 

The  decrees  of  probate  courts,  in  cases  of 
estates  reported  insolvent,  cannot  be  questioned 
or  set  aside,  unless  by  regular  appeal  taken, 
or  on  account  of  fraud. 

Hutch.  Code,  667,  668,  673,  683,  684;  Chewn- 
ing  T.  Peck,  6  How.  (Miss.)  524;  Smith  v.  Ber- 
ry, I  Sm.  &  Mar.  321;  Addison  r.  Eldridge,  1 
Sm.  &  Mar.  610;  Herrings  t.  Wellons,  6  Sm. 
&  Mar.  354;  Dahlgren  v.  Duncan,  7  Sm.  tc  Mar. 
280. 

Creditors  whose  claims  have  not  been  pre- 
sented to  the  commissioner  are  forever  barred, 
even  when  the  estate  proves  not  to  be  insolv- 
ent. 

Allen  ▼.  Keith,  26  Miss.  232;  Anderson  y. 
Tindall,  26  Miss.  332;  Trezevant  v.  McQueen, 
13  Sm.  &  Mar.  311. 

The  laws  of  the  state  from  which  the  exec- 
utor or  administrator  derives  his  authority 
must  prevail  in  the  federal  as  well  as  in  the 
state  tribunals.  Citizens  of  other  states,  pos- 
sibly, cannot  be  prevented  from  suing  in  the 
federal  courts,  in  order  to  establish  their  de- 
mands; but  the  effect  of  a  judgment  must  be 
controlled  by  the  local  law,  otherwise  the  con- 
flict of  jurisdiction  would  be  irreconcilable  and 
disastrous. 

Williams  ▼.  Benedict,  8  How.  107;  McGill  v. 
Armour,  11  How.  142;  Story's  Confl.  of  Laws, 
sec.  512,  3d  ed. 

Mr.  Justice  Wajme  delivered  the  opinion  of 
tbe  court: 

This  is  an  appeal  from  the  District  Court  for 
the  Northern  District  of  Mississippi. 

The  appellants  filed  a  bill  in  December  on 
the  equity  side  of  the  District  Court  against 
the  appellees. 

"The  bill  charges  that  in  November,  1846, 
the  Bank  instituted  a  suit  on  the  law  side  of 
the  same  District  Court  against  William  Jolley, 
as  indorser  of  a  bill  of  exchange  held  by  plain- 
tiffs. Jolley  appeared  to  the  suit,  and  filed  his 
plea.  He  died  in  March,  1847,  and  appellees 
were  appointed  his  administrators  by  tne  Pa- 
nola Court  of  Probate,  in  Mississippi.  The  suit 
against  Jolley  was  revived  against  his  adminis- 
trators, the  appellees,  and  in  June,  1851,  the 
same  came  on  for  trial  on  the  issue  joined  on 
the  single  plea  of  non  assumpsit,  and  a  judg- 
ment was  rendered  in  favor  of  plaintiff  for  $5,- 
041.33,  with  costs.  Upon  this  judgment  .execu- 
tion was  issued,  which  was  returned  by  the 
marshal  nulla  bona.  The  judgment  remains 
wholly  unpaid,  and  there  ia  no  'risible  property 
IS  Ih  ad. 


in  the  hands  of  the  administrators  upon  which 
a  levy  could  be  made. 

The  bill  proceeds  to  charge,  that  pending 
the  said  suit  against  the  administrators  in 
April,  1848,  they  represented  to  the  said  Pro- 
bate Court  of  Panola  County,  that  the  estate 
of  their  intestate  was  insolvent,  and  procured 
a  declaration  to  be  made  by  said  court  to  that 
effect,  whereas  the  bill  charges  that  the  said 
estate  was  not  and  is  not  insolvent,  and 
that  the  assets  in  the  hands  of  the  admin- 
istrators are  more  than  sufKcient  to  pay  all  the 
liabilities  of  the  estate.  That  the  administra- 
tors have  converted  the  assets  into  cash  to  th* 
amount  of  upwards  of  $20,000,  and  have  fully 
paid  all  the  debts  of  intestate,  with  the  single 
exception  of  that  due  to  complainant.  The 
debts  they  have  paid  amount  to  about  $11,000, 
and  the  aidministrators  have  upwards  of  $9,000 
in  cash  or  available  assets  belonging  to  the  es- 
tate, which  is  not  required  for  the  payment  of 
any  other  debt,  but  refuse  to  apply  any  part 
thereof  to  the  payment  of  complainant'a 
'debt,  and  will  shortly  pay  the  same  [*50ft 
over  to  the  heirs  at  Ifw  of  Jolly,  unless  pre- 
vented by  the  interposition  of  the  court. 

The  defendants  pretend  that  complainants 
have  no  right  to  require  payment  of  their  judg- 
ment out  of  said  assets,  because  they  have  not 
established  the  claims  upon  which  the  judgment 
is  founded  before  the  Probate  Court  of  Panola 
County,  and  had  the  same  allowed  by  said 
court,  but  complainants  are  advised  and  insist 
that  such  allowance  by  said  Probate  Court  i» 
not  necessary. 

Sundry  special  interrogatories  are  appended 
to  the  bill. 

In  June,  1852,  defendants  filed  their  answer. 
The  principal  averments  in  the  bill  are  admit- 
ted— it  is  admitted  that  they  have  received  as- 
sets to  the  amount  of  $20,000;  that  they  have 
paid  all  the  debts  which  have  been  legally  es- 
tablished against  the  estate  to  the  amount  of 
more  than  $13,000,  and  have  in  their  hands  as- 
sets to  the  value  of  $6,500,  and  that  if  com- 
plainant's claim  is  disallowed,  the  estate  wilt 
be  worth  to  the  heirs  about  $6,000.  They  are 
advised  that  complainant's  judgment  is  barred, 
and  if  they  were  to  pay  it,  they  would  pay  it 
in  their  own  wrong. 

They  deny  that  they  did  illegally  or  fraudu- 
lently procure  the  estate  to  be  declared  insolv- 
ent. When  they  took  charge  of  the  estate  ■• 
administrators,  it  was  appraised  at  $18,090.- 
70%,  and  debts  or  claims  against  it  were 
brought  to  the  notice  of  respondents  $18,597.40. 
Respondents,  looking  to  probable  results,  be- 
lieved it  might  prove  and  would  probably  prove 
insolvent;  under  these  circumstances  they  pro- 
cured the  declaration.  The  clerk  was  appoint- 
ed commissioner  of  insolvency,  and  publication 
was  made  for  the  period  of  twelve  months, 
warning  all  creditors  of  Jolley  to  present  their 
claims  to  the  commissioner  for  allowance.  In 
April,  1840,  the  commissioner  made  his  report, 
and  an  order  was  passed  requiring  all  persona 
interested  to  appear  and  except  to  the  report 
at  July  Term,  1849.  At  July  Term  respondents 
alone  excepted  to  the  report;  they  excepted  U> 
two  claims  which  had  been  allowed;  one  of 
these  claims  was  allowed,  the  other  disallowed; 
and  in  October  Term,  1849,  the  report  was  ap- 
proved and  confirmed  (p.  8).    Respondents  ap- 
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pend  a  transcript  to  these  proceedings,  and 
rely  upon  the  same  as  a  bar  to  complainant's 
claim." 

To  the  answer  of  the  defendants  a  general 
replication  was  filed,  and  on  the  hearing  of  the 
cause,  the  court  decreed  a  dismissal  of  the  com- 
plainant's bil(. 

In  the  argument  of  the  case  in  this  court,  the 
counsel  of  the  defendants  urged  the  following 
grounds  agcinst  the  right  of  the  complainants 
to  recover. 

"If  the  complainants'  demand  is  not  barred 
500*]  by  their  failure  to  'present  it  in  the 
Probate  Court,  their  remedy  is  at  law,  and  not 
in  equity.  The  defendants  admit  that  they 
have  $0,U()0  in  their  hands,  belonging  to  the 
estate  of  their  intestate.  If  they  arc  bound 
to  pay  this  to  the  complainants,  and  refuse  to 
do  »o,  they  are  guilty  of  a  devastavit,  and  are 
liable  to  an  action  on  their  bond.  In  their  an- 
swer, they  e.\prcssly  deny  that  complainant 
(the  Bank)  has  made  out  a  cause  entitling  it 
to  relief  in  the  premises,  and  that  tais  court 
has  jurisdiction  thereof. 

But  the  complainants  are  entitled  to  no  re- 
lief, either  in  equity  or  at  law. 

The  defendants  cannot  be  prejudiced  by  suf- 
fering judgment  to  go  against  them  on  the 
plea  of  non  assumpsit.  Hutchison's  Code,  G57, 
sec.  57;  Hemphill  v.  Fortner,  11  Sm.  &  Mar. 
344. 

The  decrees  of  probate  courts,  in  ease  of 
estates  repui'tod  insolvent,  cannot  be  questioned 
or  set  libido,  unlttss  by  a  regular  appeal  taken, 
or  on  account  of  fraud. 

Hutchison's  Code.  067,  60S,  673,  683,  084; 
Chewning  v.  Peck,  6  How.  Miss.  624;  Smith  v. 
Berry,  1  Sm.  &  Mar.  321 ;  Addison  v.  Kldridgc, 

I  Sm.  &  Mar.  510;  Herrings  v.  Wellons,  5  Sm. 
&  Mar.  354;  Dahlgren  v.  Uunvan  ct  al.  7  Sm. 
&  Mar.  280. 

Insolvency  may  be  declared  when  the  debts 
appear  to  l>e  proater  than  the  probable  value 
of  all  the  real  and  ]M!rs(mal  property.  The 
court  has  a  discretion,  which,  wlien  exercised, 
is  conclusive,  unless  a  direct  appeal  be  taken. 
Planters'  Bank  v.  Saunders'  Adm'r  2  Sm.  & 
Mar.  304. 

As  to  the  responsibility  of  an  administrator 
who  pays  debts,  when  the  estate  subsequently 
becomes  insolvent,  see  Woodward  v.  Fisher  et 
al.  11  Sm.  &  Mar.  304;  Bramblet  v.  Webb  et  al. 

II  Sm.  &  Mar.  438. 

Creditors  whose  claims  have  not  been  pre- 
senti>d  to  the  couimlssinner,  are  forever  barred, 
even  when  the  estate  proves  not  to  be  insolv- 
ent. Allen  &,  Apperson  v.  Keith  and  Vaiden, 
20  Miss.  232;  Anderson  v.  Tindall,  20  Miss.  332. 

The  creditor  must  present  his  claim  to  the 
commissioner  of  insolvency,  though  he  have  a 
suit  pending  against  the  administrator.  Treze- 
vant  et  al.  v.  McQueen,  13  Sm.  &  Mar.  311. 

And  when  a  commission  of  insolvency  has 
been  regularly  opened  and  closed,  it  will  not 
be  reopened,  even  at  the  instance  of  a  judg- 
ment creditor,  whose  judgment  bears  date  since 
the  closing  of  the  commission.  Harrison  v. 
MotK  et  al.  6  Sm.  &  Mar.  578. 

The  foregoing  authorities  must  be  deemed 
conclusive  against  the  appellants,  unless  the 
rendition  of  a  judgment  by  a  federal  court 
can  be  held  to  take  away  from  the  probate 
courts  their  exclusive  jurisdiction,  in  the  ad- 
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ministratioa  of  the  assets  of  deceased  inaol- 
vents.  But  there  can  be  no  doubt  that  the 
*law8  of  the  state,  from  which  the  eze-  [*50V 
cutor  or  administrator  derives  his  authority  lo 
act,  must  prevail,  as  well  in  the  federal  as  in 
the  state  tribunals.  Citizens  of  other  states, 
possibly,  cannot  be  prevented  from  suing  in 
the  federal  courts  in  order  to  establish  their 
demands;  yet  the  effect  of  the  judgment,  ita 
lien  or  other  operation  upon  the  assets  of  the 
deceased,  must  be  absolutely  controlled  by  tb* 
local  law;  otherwise  the  conflict  of  jurisdiction* 
would  be  irreconcilable  and  disastrous.  An<t 
such,  it  is  believed,  is  the  well-established  doc- 
trine of  this  and  all  other  courts. 

Story's  Conflict  of  Laws,  3d  ed.  aec  621; 
Williams  v.  Benedict,  8  How.  Sup.  C.  107; 
McGill  V.  Armour,  11  How  Sup.  C.  142. 

But  we  do  not  deem  it  necessary  to  discus* 
them  in  detail,  for  the  law  of  a  state  Iimitinj{ 
the  remedies  of  its  citizens  in  its  own  courtk^, 
(^nnot  be  applied  to  prevent  the  citizens  of 
otiier  states  from  suing  in  the  courts  of  tli* 
United  States  in  that  state  for  the  recovery 
of  any  property  or  money  there,  to  which  they 
may  be  legally  or  equitably  entitled.  This 
principle  was  fully  discussed,  and  decided  by 
this  court,  in  the  case  of  Suydam  t.  Brodnax 
et  al.,  14  Pet.  07.  We  refer  to  the  reasoning  in 
support  of  it  given  in  that  case  without  re- 
peating it,  or  thinking  it  necessary  to  add  any- 
thing on  this  occasion.    It  concludes  this  case. 

And  it  is  our  opinion,  under  the  clrcunt- 
stances  and  the  testimony  in  this  case,  that  the 
surplus  in  the  hands  of  the  defendants  must  b« 
applied  to  the  payment  of  the  judgment  of  the 
complainant  in  preference  to  any  claim  which 
has  been  asserted  to  it  for  the  heirs  at  law  or 
distributees  of  the  intestate,  Jolley. 

We  reverse  the  decree  of  the  court  below, 
and  shall  remand  the  case,  with  directions  t4 
that  court  for  further  proceedings  in  confono 
ity  with  this  opinion. 


WILLIAM  STAIRS  et  aL,  Plaintiffs, 

v. 

CHARLES  H.  PEASLEE. 

(See  S.  C.  18  How.  521-530.) 

Tariff— repeal   in   Act  of  1851 — determination 
of  appraisers — additional  duty. 

The  Tarts  Act  of  March  S,  18S1.  repealed  ■• 
much  of  the  former  laws  as  provided  thst  mer- 
cbsodlse  wben  Imported  from  a  coimtrr  other  tban 
that  of  production  or  roaniifacture.  should  be  ap- 

firalsed  at  the  market  value  of  similar  srtlrles,  at 
he  priDclpal  markets  of  the  country  of  nrodnctlon 
or  manufacture,  at  the  period  of  exportation  to  tb4 
United  States. 

Where  cutch  bad  been  shipped  from  Hallfnz  to 
Boston,  the  court  farther  held,  "that  In  estlmatlBK 
the  value  of  the  cutch.  It  was  the  dnty  of  the  ap- 
praisers to  determine  what  were  the  principal 
markets  of  the  countrj  from  which  It  wo«  ex- 
ported Into  the  United  States,"  and  their  det-lsloa 
that  Ix)ndon  and  Liverpool  were  the  prtoctpal  mar- 
kets for  that  article  is  conclusive. 

The  appraisement  appearing  to  have  been  lemillr 
made,  the  additional  duty  of  twenty  per  ceat,  nn- 
der  the  8th  section  of  the  Taritt  Act  of  July  no. 
1846,  was  rightfully  exacted  by  defendant,  th'l 
value  of  the  cntch,  as  appraised  by  the  Ualteit 
States  Appraisers,  havlns  ezoeeded  by  ten  per  <••• 
tum  the  Invoice  value. 
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Argued  Feb.  15,  1856.    Decided  May  12,  1856. 

ON  A  certificate  of  division  in  opinion  be- 
tM-een  the  judges  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Massa- 
chusetts. 

This  suit  was  brought  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Massa- 
«husetts,  by  the  plaintiffs,  to  recover  of  the  de- 
fendant, the  Collector  of  Customs  for  the  port 
of  Boston,  certain  duties  alleged  to  have  been 
Illegally  exacted  on  fifty  ba^  of  cutch,  shipped 
by  the  plaintiffs  at  Halifax,  consigned  to 
Messrs.  Clark,  Janes  k  Company,  of  Boston. 
The  case  is  very  fuUv  stated  by  the  court. 

Mr.  A.  W.  Griswold  for  plaintiff: 

The  Tariff  Act  of  March  3d,  1851,  did  not 
repeal  so  much  of  former  laws  as  provided  that 
merchandise,  when  imported  from  a  country 
other  than  that  of  production  or  manufacture, 
should  be  appraised  at  the  market  value  of  sim- 
ilar articles  at  the  principal  markets  of  the 
country  of  production  or  manufacture,  at  the 
period  of  exportation  to  the  United  States,  but 
the  proviso  in  the  16th  section  of  the  Tariff 
Act  of  1842  is  still  in  force. 

6  Stat,  at  L.  564;  Act  of  March  3d,  1851,  ch. 
ns.  sec.  1;  0  Stat,  at  L.  620;  Act  July  30, 
1846,  ch.  74,  sec.  3;  0  SUt.  at  L.  43. 

It  was  not  the  intention  of  Congress  to  re- 
peal or  modify  the  said  proviso;  and  that  in- 
tention, if  it  can  be  ascertained,  must  govern 
in  the  interpretation  of  these  statutes. 

Greely  v.  Thompson,  10  How.  225;  Norcross 
V.  Greeiy,  1  Curt.  116;  Barnard  v.  Morton,  1 
Curtis,  409. 

The  Act  of  March  3,  1851,  was  passed  in  con- 
sequence of  the  decision  by  this  court  of  the 
case  of  Greely  v.  Thompson,  10  How.  225; 
and  the  intention  of  Congress  was  simply  to 
change  the  time  of  appraisement  from  the  date 
of    purchase   to    that   of   exportation. 

Maxwell  v.  Griswold,  10  How.  242;  Norcross 
▼.  Greely,  1  Curt.  116;  Barnard  v.  Morton, 
1  Curtis,  409;  1  Kent's  Com.  40%;  see,  also,  9 
Stat,  at  L.  43,  629;  6  Stat,  at  L.  664;  3  SUt. 
at  L.  733;  4  Stat,  at  L.  274,  592. 

Section  1  of  the  Act  of  March  3d,  1851,  is 
not  repugnant  to  or  inconsistent  with  the  pro- 
viso in  section  16  of  the  Act  of  August  30,  1842, 
but  is  cumulative,  and  should  be  construed 
with  it  in  pari  materia. 

U.  S.  V.  67  Packages,  etc.,  17  How.  93; 
Wood  V.  U.  8.  16  Pet.  364;  U.  S.  v.  Freeman, 
3  How.  564;  Daviess  v.  Fairbairn,  3  How. 
646;  Morlot  v.  Lawrence,  1  Blatchf.  612;  Sav- 
in<;  Institution  v.  Mackin,  23  Me.  300. 

The  appraisers  should  have  estimated  the 
value  of  the  cutch  at  the  market  of  Calcutta, 
at  the  time  of  the  exportation  from  Halifax. 

5  Stat,  at  L.  564;  Greely  v.  Thompson,  10 
How.  226;  Grinnell  ▼.  Lawrence,  1  Blatchf. 
350. 

If  the  cutch  was  not  liable  to  duty  on  the 
appraised  value  at  Calcutta,  then  duty  should 
have  been  assessed  on  its  value  in  Halifax,  at 
the  period  of  its  exportation  to  the  United 
SUtes. 

Act  of  August  30,  1842,  ch.  270,  see.  16;  5 
Stat,  at  L.  564;  Act  of  July  30,  1846,  ch.  74, 
sec.  8;  9  SUt.  at  L.  43;  Act  of  March  3d,  1851, 
ch.  38,  sec.  1;  0  SUt.  at  L.  629;  U.  S.  v.  Ship 
Recorder,  1  Blatchf.  218. 
as  I.,  ed. 


If  the  court  should  hold  the  appraisemenU 
legally  made,  still  the  additional  duty  of  twenty 
per  centum  was  wrongfully  exacted. 

Act  of  1846,  ch.  74,  sec.  8;  9  Stat,  at  L.  43; 
Kreisler  v.  Morton,  1  Curt.  415. 

Messrs.  R.  H.  Gillet  and  C.  Cushing,  Atty. 
Gen.  for  defendant: 

The  Act  of  March  3,  1851,  repealed  all  for- 
mer laws,  declaring  that  imports  should  be  ap- 
praised at  their  value  in  the  markets  of  pro- 
duction or  manufacture.  As  the  law  now 
stands,  the  valuation  is  to  be  made  as  of  the 
time  of  exportation,  and  as  of  the  place  of  the* 
principal  markets  of  the  country  from  whence 
exported;  not  from  the  time  of  purchase  or 
place  of  manufacture  or  production.  The 
cutch  was  rightfully  appraised  at  the  market 
value  at  London  and  Liverpool;  London  and 
Liverpool  being  the  principal  markeU  of  ex- 
porUtion  of  the  country  whence  imported. 

The  appraisement  having  been  legally  made 
at  ten  per  cent,  or  more,  above  the  invoice 
%-alue  of  the  goods,  the  additional  duty  of  20 
per  cent,  on  the  appraised  value  was  properly 
exacted. 

Mr.  Cliief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  comes  before  the  court  upon  a  cer- 
tificate of  division  in  opinion  between  the 
Judges  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

It  is  an  action  for  money  had  and  received, 
brought  by  the  plaintiffs,  who  are  merchants, 
residents  and  doing  business  at  Halifax.  Nova 
Scotia,  to  recover  of  the  defendant,  the  Collector 
of  Customs  for  the  port  of  Boston,  money  al- 
leged to  have  been  illegally  exacted  on  payment 
of  duties  on  fifty  bags  of  cutch,  shipped  by  the 
plaintiffs  at  Halifax,  consigned  to  Messrs. 
Clark,  Janes  &  Co.  of  Boston. 

The  invoice  was  dated  at  Halifax,  November 
10,  1858,  and  the  cutch  was  entered  at  the 
custom  house,  Boston,  on  the  10th  of  the  same, 
month  at  the  invoice  value. 

The  value  of  the  cutch,  as  appraised  by  the 
United  SUtes  Appraisers,  exceeded  by  ten  per 
centum  the  invoice  value';  and  the  plaintiff  ap- 
pealed, and  a  re-appraisement  was  held  by  two 
merchant's  ap|>raiser8,  and  their  appraisement 
also  exceeded  by  ten  per  centum  the  invoice 
value;  whereupon  the  defendant  assessed  a 
duty  of  ten  per  centum  ad  valorem  on  the  ap- 
praised value,  and  also  an  additional  duty  or 
penalty  of  twenty  per  centum  on  the  same  val- 
ue, under  the  8th  section  of  the  Tariff  Act  of 
July  30,  1846. 

*It  was  proved  that  the  cutch  was  the  [*535 
product  of  the  East  Indies  only,  and  that  Cal- 
cutta was  the  great  market  of  the  country  of 
production.  And  it  appeared  on  the  trial  that 
tliis  fact  was  known  to  the  appraisers  when  the 
appraisement  was  made.  It  was  also  proved 
that  London  and  Liverpool  were  the  princii>al 
markets  of  Great  Britain,  exclusive  of  India, 
for  said  article ;  and,  so  far  as  appeared  at  tlM 
trial,  this  cargo  was  the  only  one  known  to 
have  been  sold  in,  or  exported  from,  Halifax^ 

It  was  also  proved  that  the  appraisers  ap- 
praised the  cutch  at  iU  market  value  in  Lon- 
don and  Liverpool,  and  not  at  Halifax  or  Cal- 
cutU,  at  the  period  of  iU  exporUtion  from 
tlie  port  of  Halifax  to  the  United  SUtes. 
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The  case  coming  on  to  be  tried,  it  occurred  as 
a  question: 

Ist.  Whether  the  Tariff  Act  of  March  3, 
1851,  repealed  so  much  of  all  former  laws  as 

?irovided  that  merchandise,  when  imported 
rom  a  country  other  than  that  of  production 
or  manufacture,  should  be  appraised  at  the 
market  value  of  similar  articles  at  the  principal 
markets  of  the  country  of  production  or  manu- 
facture at  the  period  of  the  exportation  to  the 
United  States. 

On  which  question  the  opinions  of  the  judges 
were  opposed. 

2d.  Whether,  in  estimating  the  dutiable 
value  of  the  cutch,  the  appraisers  should  have 
taken  the  value  at  the  market  of  Calcutta,  or 
London  and  Liverpool,  or  Halifax,  at  the  period 
of  the  exportation  from  Halifax. 

On  which  question  the  opinions  of  the  judges 
were  also  opposed. 

3d.  Whether,  if  the  appraisement*  were  le- 
gally made,  the  additional  duty  of  twenty  per 
centum,  under  the  8th  section  of  the  Tariff 
Act  of  July  30,  1846,  was  rightfully  exacted  by 
the  defendant. 

On  which  question  the  opinions  of  the  judges 
were  opposed. 

Wherefore,  upon  the  motion  of  the  plain- 
tiffs, the  points  were  certified  to  this  court  for 
final  decision. 

The  first  question  certified  by  the  Circuit 
Court  depends  altogether  upon  the  construction 
of  the  Act  of  1851  (9  Stat,  at  L.  629). 

The  language  of  this  Act  of  Congress  is  gen- 
eral, and  embraces  all  importations  of  goods 
that  are  subject  to  an  ad  valorem  duty ;  and  di- 
rects that  their  value  shall  be  estimated  and  as- 
certained by  the  wholesale  price  at  the  period 
of  exportation  to  the  United  States,  in  the  prin- 
cipal markets  of  the  country  from  which  they 
are  imported.  The  time  and  the  place  to  which 
the  appraisers  are  required  to  look,  when  mak- 
ing their  appraisement,  are  botli  distinctly 
specified  in  the  law — the  time  being  the  period 
of  exportation,  and  the  place  the  country  from 
which  they  were  imported  into  the  United 
52C*]  States.  It  makes  no  'reference  to  their 
value  in  the  country  of  production,  or  the  time 
of  purchase.  And  as  there  is  no  ambiguity  in 
the  language  of  the  Act,  and  it  onbraces  all 
goods  subject  to  an  ad  valoron  duty,  the  court 
would  hardly  be  justified  in  giving  a  construc- 
tion to  it  narrower  than    its  words  fairly  import. 

It  is  true,  as  urged  by  the  counsel  for  the 
plaintiff,  that  in  the  previous  laws  upon  the 
same  subject,  the  country  of  production  or 
manufacture  was  the  place  to  which  the  ap- 
praisers' were  referred  in  order  to  ascertain 
their  value.  And  undoubtedly  the  previous 
Acts  of  Congress,  and  the  policy  which  they 
indicate,  are  proper  to  be  considered  in  inter- 
preting the  Act  of  1851,  and  might  influence  its 
construction,  if  its  language  was  found  to  be 
ambiguous.  But  that  is  not  the  case  in  the 
present  instance.  The  law  taken  by  itself  will 
admit  of  but  one  construction — and  that  is,  the 
appraisement  must  be  made,  by  the  value  of 
the  goods  in  the  principal  markets  of  the  coun- 
try from  which  they  are  exported,  at  the  time 
of  such  exportation  to  the  United  States.  And 
BO  far  as  these  provisions  are  inconsistent  with 
the  provisions  of  previous  laws,  they  show  that 
Cnnf^ress  had  changed  ita  policy  in  this  respect 
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and  intended  to  repeal  the  laws  by  which  it 
had  been  established. 

As  regards  the  second  point  certified,  the 
word  "country"  in  the  revenue  laws  of  the 
United  States  has  always  been  constnied  to  cm- 
brace  all  the  possessions  of  a  forei^  state, 
however  widely  separated,  which  are  subject  to 
the  same  supreme  executive  and  lp<;;iRlative  con- 
trol. The  question  was  brought  before  the 
Treasury  Department  in  1817:  and  on  the  29th 
of  September  in  that  year,  instructions  were 
issued  by  the  Department,  in  a  circular  ad- 
dressed to  the  different  Collectors,  in  which  the 
construction  above  stated  is  given  to  the  word. 
The  practice  of  the  government  has  ever  since 
conformed  to  this  construction;  and  it  must  be 
presumed  that  Congress,  in  its  subsequent  leg- 
islation on  the  subject,  used  the  word  according 
to  its  known  and  established  interprrtation. 

Apart,  however,  from  this  consideration,  we 
regard  the  construction  of  the  Treasury  Depart, 
ment  as  the  true  one.  Congress  certainly  could 
not  have  intended  to  refer  to  mere  local- 
ities or  geoprapliiral  divisions,  without  regard 
to  the  state  or  nation  to  which  they  belonged. 
For,  if  the  word  "country"  were  used  in  that 
sense,  the  law  furnishes  no  certain  and  fixed 
limits  to  guide  the  appraisers  in  determining 
what  are  its  principal  markets:  and  it  would 
often  be  difficult  to  decide  whether  the  market 
selected  by  appraisers,  to  regulate  the  value, 
was  actually  within  the  limits  of  the  country 
from  which  the  exportation  was  made.  And, 
moreover,  if  the  construction  contended  for  by 
the  plaintiff  could  be  maintained,  it  would  soon 
be  found  that  goods  would  *not  gener-  [*&27 
ally  be  exported  directly  to  the  United  States, 
from  the  principal  market  where  they  were 
procured,  but  sent  to  some  other  place  where 
they  were  not  in  demand,  to  be  shipped  to  this 
country,  and  invoiced  far  below  their  real  value. 
The  case  before  us  shows  what  may  be  done 
to  evade  the  payment  of  the  just  amount  of 
duty;  and  neither  the  words  of  any  revenue 
law,  nor  any-  policy  of  the  government,  would 
justify  a  construction  alike  injurious  to  the 
public  and  to  the  fair  and  honest  importer. 

It  follows,  therefore,  as  the  cutch  in  ques- 
tion was  shipped  and  invoiced  from  Halifax, 
that  it  was  the  duty  of  the  appraisers  to  esti- 
mate and  appraise  it  according  to  its  value  in 
the  principal  markets  of  the  British  dominions. 
What  markets  within  these  dominions  were  the 
principal  ones  for  an  article  of  this  description, 
was  a  question  of  fact,  not  of  law,  and  to  be 
decided  by  the  appraisers,  and  not  by  the 
court.  They,  it  appears,  determined  that  Lon- 
don and  Liverpool  were  the  principal  mar- 
kets in  Great  Britain  for  the  goods  in  question, 
and  appraised  the  cutch  according  to  its  value 
in  these  markets.  And  as  the  appraisers  are 
by  law  the  tribunal  appointed  to  determine 
this  question,  their  decitiion  is  conclusive  upoa 
the  importer  as  well  as  the  government. 

The  third  point  presents  a  question  of  more 
difficulty. 

By  the  Act  of  Congress  of  1842  (5  Stat,  at  L. 
563),  it  was  provided  that  in  cases  where  good* 
purchased  were  subject  to  an  advalorem  duty, 
if  the  appraisement  exceeded  the  value  at  which 
they  were  invoiced  by  ten  per  cent,  or  more, 
then  in  addition  to  the  duty  imposed  by  law  on 
the  same,  there  should  be  levied  and  collected 
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on  the  tame  goods,  ware*  and  merchandise, 
fifty  per  cent,  of  the  duty  imposed  on  the  same 
when  fairly  invoiced. 

It  would  seem,  however,  that  this  provision 
was  found  by  experience  to  operate,  in  some  in- 
stances, unjustly  upon  the  importer;  and  tliat 
it  sometimes  happened  that,  under  favorable 
opportunities  of  time  or  place,  goods  were  pur- 
chased in  a  foreign  country  for  ten  per  cent. 
less  than  their  market  value  in  the  principal 
markets  of  the  country  from  which  they  were 
imported  into  the  United  States.  And  if  they 
were  so  invoiced,  the  importer  was  liable  for 
the  above  mentioned  penal  duty,  although  he 
was  willing  and  offered  to  make  the  entry  at 
their  dutiable  value.  The  fact  that  the  invoice 
\ahie  was  ten  per  cent,  below  the  standard  of 
value  fixed  by  law,  subjected  him  to  the  penal 
duty :  and  he  had  no  means  of  escaping  from  it. 

The  8th  section  of  the  Tariff  Act  of  184G 
was  obviously  intended  to  relieve  the  importer 
from  tliiA  hardship.  It  provides  that  the  own- 
er, consi^iee,  or  agents  of  imports  which  have 
been  actually  purchased,  may,  on  entry  of  the 
628*]  same,  make  such  'addition  in  the  entry, 
to  the  cost  or  value  given  in  the  invoice,  as,  in 
\m  opinion,  may  raise  the  same  to  the  true 
market  value  of  such  imports  in  the  principal 
markets  of  the  country  whence  the  importation 
shall  have  been  made,  or  in  which  the  goods  im- 
ported shall  have  been  originally  manufactured 
or  i>rodiiccd,  as  the  case  may  be;  and  to  add 
thereto  all  the  costs  and  charges  which,  under 
existing  laws,  would  form  a  part  of  the  true 
value,  at  the  port  where  the  same  may  be  en- 
tered, upon  which  the  duties  should  be  assessed. 
And  the  section  further  provides  that  if  the  ap- 
praised value  shall  exceed  by  ten  per  cent,  or 
more,  the  value  so  declared  on  the  entry,  then, 
in  addition  to  the  duties  imposed  by  law,  there 
should  be  levied  a  duty  of  twenty  per  centum 
ad  valorem  on  each  appraised  value — with  a 
proviso  that  in  no  case  should  the  duty  be  as- 
sessed upon  an  amount  less  than  the  invoice 
value. 

The  difficulty  has  arisen  upon  the  construc- 
tion of  this  Act.  It  appears  that  the  goods  in 
question  were  entered  at  the  value  stated  in  the 
invoice,  without  any  addition  by  the  importer. 
That  value,  upon  the  appraisement,  was  found 
to  l>c  more  than  ten  per  cent,  below  their  duti- 
able value.  And  it  has  been  argued,  on  behalf 
of  the  plaintiff,  that  the  penal  duty  imposed  by 
this  law  i.s  incurred  in  those  cases  only  in 
which  the  importer  makes  an  addition  to  the 
invoice  value;  and  that  this  provision  does  not 
embrace  cases  in  which  goods  are  entered  at 
the  invoice  cost  or  value,  although  that  value 
should  be  more  than  ten  per  cent,  below  the 
appraisement. 

\Ve  think  this  construction  cannot  be  main- 
tained. It  is  the  duty  of  the  importer  to  enter 
liis  goods  at  their  dutiable  value — ascertaining 
it  according  to  the  rules  and  regulations  pre- 
scribed by  law.  The  entry  required  is  not  a 
mere  list  of  the  articles  imported.  It  must  also 
state  their  value.  And  if  he  enters  them  at  the 
value  stated  in  the  invoice,  it  is  a  declaration 
on  his  part  that  such  and  no  more  is  the 
amount  u{)on  which  the  ad  valorem  duty  is  to 
be  paid.  It  is  the  value  declared  on  the  entry, 
as  much  so  as  if  he  bad  availed  himself  of  the 
privilege  conferred  by  this  Act  of  Congress, 
15  I.,  ed. 


and  entered  them  at  a  higher  value.  He  is, 
consequently,  subject  to  the  penal  duty,  if  the 
value  declared  in  the  invoice  is  ten  per  cent,  be- 
low the  appraisement.  And  this  construction 
is  strengthened  by  the  proviso  in  the  same  sec- 
tion, which  directs  that  in  no  case  should  the 
duty  be  assessed  upon  a  less  amount  than  the 
invoice  value.  This  provision,  it  would  seem, 
was  introduced  upon  the  principle  that  the 
party  having  admitted  the  value  in  the  invoice 
which  he  produces  (and  which  he  is  bound  to 
produce  when  he  makes  the  entry)  shall  not  bo 
permitted  to  deny  the  truth  of  the  declaration 
he  thus  makes,  and  enter  them  at  a  lower 
value. 

'Indeed,  the  plain  object  and  policy  [*B39 
of  the  law  would  be  defeated  by  the  construc- 
tion contended  for.  It  was  evidently  the  pur- 
pose of  this  section  of  the  Act  of  1846  to  re- 
lieve the  importer  from  the  hardship  to  which 
he  was  exposed  by  the  Act  of  1842,  where  the 
undervaluation  in  the  invoice  arose  from  error, 
or  ignorance  of  the  mode  of  valuation  pre- 
scrilMd  by  the  Revenue  Laws  of  the  United 
States.  For,  while  it  gives  him  the  privilege 
of  relieving  himself  from  the  penal  duty,  by  en- 
tering them  at  their  true  dutiable  valuation,  it 
would,  according  to  the  construction  claimed  by 
the  plaintiff,  hold  out  to  him,  at  the  same  time, 
the  strongest  temptation  not  to  avail  himself  of 
it — as  a  much  higher  penal  duty  would  be  ex- 
acted, when  he  added  to  the  value  in  the  in- 
voice, if  he  still  fell  ten  per  cent,  below  the 
appraisement,  than  if  he  had  stood  upon  the  in- 
voice itself.  For,  in  the  former  case,  be  would 
be  subject  to  a  penal  duty  of  twenty  per  cent, 
on  the  dutiable  value  of  the  goods,  and  in  the 
latter,  would  be  liable  to  only  fifty  per  cent, 
on  the  amount  of  duty  which  he  would  be  re- 
quired to  pay.  It  would  be  dilHcult  to  assign 
a  reason  for  such  a  distinction ;  and  we  think 
none  such  is  made  by  the  law,  and  that  the  im- 
porter is  liable  to  the  penal  duty  of  twenty  per 
cent,  wherever  the  goods  are  undervalued  in 
the  entry:  and  it  matters  not  whether  this  un- 
dervaluation is  found  in  an  entry  made  accord- 
ing to  the  value  in  the  invoice,  or  in  an  entry 
at  a  higher  valuation  by  the  importer. 

The  Treasury  Department,  in  carrying  into 
execution  the  Act  of  1846,  has  given  to  it  the 
same  construction  that  the  court  now  place 
upon  it;  and  the  penal  duty  of  twenty  per 
cent,  has  been  constantly  exacted  for  an  under- 
valuation in  cases  where  the  entry  was  accord- 
ing to  the  value  stated  in  the  invoice,  as  well 
as  in  cases  where  an  addition  had  been  made  by 
the  importer. 

In  the  case  of  Bartlett  ▼.  Kane,  reported  in 
16  How.  263,  the  entry  was  at  the  invoice  price, 
and  as  that  was  found  by  the  appraisers  to  be 
ten  per  cent,  below  its  dutiable  value,  the  penal 
duty  was  exacted  by  the  government  oracers. 
A  portion  of  the  goods  were  warehoused,  and 
afterwards  entered  for  exportation.  And  the 
owner  demanded  a  return  of  the  twenty  per 
cent,  as  a  portion  of  the  duty  he  had  paid,  and 
which  he  was  entitled  to  have  refunded  upon 
the  expbrtation  of  the  goods.  The  demand 
being  refused,  the  suit  above  mentioned  was 
brought  against  the  Collector  to  recover  it. 
But  this  court  held  that  this  penal  duty  was 
legally  levied  by  the  Collector,  and  legally  re- 
tained, and  the  plaintiff  failed  to  recover. 
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It  will  be  observed  that  the  right  of  the  Col- 
lector to  demand  and  retain  this  penal  duty  for 
an  undervaluation  in  the  invoice,  was  directly 
In  question  in  that  suit;  and  if  the  Act  of  184U 
does  not  embrace  cases  of  that  description,  the 
530*]  plaintiff  was  'undoubtedly  entitled  to 
recover.  But  the  point  now  made  was  not  sug- 
gested in  the  argiunent,  nor  noticed  in  the  opin- 
ion of  the  court,  nor  was  any  distinction  in  this 
respect  taken  between  an  undervaluation,  in  an 
entry  at  tho  invoice  value,  and  an  undervalua- 
tion where  the  importer  added  to  the  value. 

We  do  not  refer  to  this  case  as  a  judicial  de- 
cision of  the  question  before  us;  because,  al- 
though it  was  m  the  case,  the  attention  of  the 
court  was  not  called  to  it.  But  it  certainly 
may  fairly  be  inferred  from  it  that  in  1853 
when  this  case  was  decided,  no  doubt  had 
been  suggested  as  to  tlie  construction  of  the 
Act  of  1846,  and  that  the  mercantile  commu- 
nity, and  the  members  of  the  bar  to  whom  their 
interests  were  confided,  concurred  with  the 
Secretary  in  his  construction  of  the  law.  And 
after  the  construction  had  been  thus  sanctioned, 
impliedly,  in  a  judicial  .proceeding  in  this 
court,  and  acted  on  for  so  many  years  by  all 
the  parties  interested,  the  court  think  it  ought 
to  be  regarded  as  settled,  and  that  what  has 
been  done  under  it  ought  not  to  be  disturbed, 
even  if  this  construction  was  far  more  doubtful 
than  it  is.  We  shall,  therefore,  certify  to  the 
Circuit  Court: 

1.  That  the  Tariff  Act  of  March  3,  1861,  re- 
pealed BO  much  of  the  former  laws  as  provided 
that  merchandise,  when  imported  from  a  coun- 
try other  than  that  of  production  or  manufac- 
ture, should  be  appraised  at  the  market  value 
of  similar  articles  at  the  principal  markets  of 
the  country  of  production  or  manufacture  at 
the  period  of  exportation  to  the  United  States. 

2.  That  in  estimating  the  value  of  the  cutch, 
it  was  the  duty  of  the  appraisers  to  determine 
what  were  the  principal  markets  of  the  country 
from  which  it  was  exported  into  the  United 
States,  and  their  decision  that  London  and 
Liverpool  were  the  principal  market*  for  that 
article  is  conclusive. 

3.  The  appraisement  appearing  to  have  been 
legally  made,  the  additional  duty  of  twenty  per 
cent.,  under  the  8th  section  of  the  Tariff  Act 
of  July  30,  1846,  was  rightfully  exacted  by  the 
defendant. 
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Mexican  grants — insufficient  proof  of — adjudi- 
cation upon — distinction  between — ^Act  of 
1824. 

Id  Meilcan  clnlm,  where  the  archives  of  Kovern- 
mriit  show  oo  trace  or  evidence  of  a  erant  from 
tlii>  Governor,  and  Us  existence  is  not  proved  by 
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aajr  one  who  bad  seen  it  Its  existence  and  Ion  be- 
ing assumed  hrcause  none  can  be  found,  the  crant 
Is  not  proved  by  pasturlnR  o:-  cutting  timber  on  tbe 
land,  nor  are  such  acts  ground  of  nn  adverse  claim. 

Nor  does  the  refusal  of  the  Goveraor  to  Krant 
the  land  to  another,  because  It  beloniced  to  or  was 
claimed  by  claimant,  operate  to  give  title  by  estop- 
pel. 

When  tbe  equity  of  claimant  has  been  adjudf- 
cated  and  the  boundary  and  quantity  ascertained. 
It  Is  conclusive. 

Distinction  between  "empresarlo"  contracts  for 
coloniiatlon,  and  grants  to  Mexican  cltiisrns.  Con- 
struction, of  Act  In  relation  thereto — Hestralnt  by 
tbe  Mexican  Act  of  1724  of  grants  of  land  witbia 
the  littoral  leainies  had  no  annllcntlon  except  to 
colonies  of  foreigners ;  not  to  Mexican  citizens. 

Argued  Apr.  10,  1856.  Decided  May  12,  1858. 

APPEALS   from   the   District   Court   of   the 
Up  i  ted  States  for  the  Northern  District  of 
California. 

The  case  is  stated  by  the  court. 

Messrs.  T.  H.  Benton,  Jones  &  Strode,  for 
Arguello. 

•  Messrs.  C.  Gushing,  Atty.-Gen.  and  R.  H.  Gil- 
let  for  the  United  States. 

The  arguments  of  counsel,  being  almost  en- 
tirely confined  to  the  facts,  are  not  there  given. 

Mr.  Justice  Grier  delivered  the  opinion  of  tb» 
court: 

The  elaimants  in  this  ease  presented  their 
petition  to  the  commissioners  for  settling  pri- 
vate land  claims  in  California,  praying  to  hav« 
their  title  confirmed  "to  a  certain  tract  of  land 
called  the  'Rancho  de  las  Pulgas.'  "  They  al- 
lege that  this  tract  contains  twelve  square 
leagues  of  land,  having  a  front  on  the  Bay  of 
San  Francisco  of  four  leagues,  bounded  south- 
erly by  a  creek  called  San  Francisquito.  and 
northerly  by  the  San  Mateo,  and  extending  ba«lc 
from  the  bay  some  three  leagues  to  the  Sierra 
or  range  of  mountains,  so  as  to  include  the  val- 
ley, or  CaQada  de  Raymundo. 

The  commissioners  confirmed  the  claim-  to 
the  extent  of  four  leagues  in  length  between 
said  creeks,  and  one  league  in  breadth,  exclud- 
ing the  valley  Raymundo,  and  bounded  by  it 
on  the  west.  This  decision  of  the  commission- 
ers was  confirmed  by  the  District  Court,  and 
both  parties  have  appealed  to  this  court. 

We  shall  first  consider  the  appeal  of  the 
claimants. 

Have  they  shoum  a  title  to  more  than  the 
four  leagues  confirmed  to  them  by  the  commis- 
sioners and  the  court  below? 

The  appellants  represent  the  heirs  of  Don 
Luis  Arguello,  who  died  about  the  year  1830. 

1.  They  allege  that  Don  Jos6  Dario  Arguello, 
father  of  Don  Luis,  being  one  of  the  founders 
of  the  country,  and  in  its  military  service  as 
conunandant£  of  the  Presideo  at  San  Franeisen, 
was  the  owner  of  a  tract  called  "Las  Pulgas," 
by  virtue  of  some  title  or  license  derived  from 
Don  Diego  Borica,  then  Governor  of  the  Prov- 
ince, who  was  in  possession  of  it  as  early  as 
1705 ;  that  this  early  title  has  been  lost,  and  re- 
mains only  in  tradition. 

2.  That,  in  1820  or  1821,  Don  Pablo  Vin- 
cents de  Sola  made  a  new  title  to  Don  Luis  Ar- 
guello, who  had  succeeded  his  father,  Don 
JosS,  in  the  possession. 

3.  That  after  the  death  of  Don  Luis,  in  1890, 
his  family  remained  in  possession;  that  in  Au- 
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^t,  1836,  one  Alvisu  petitioned  the  Governor 
for  a  grurt  of  the  "CaQada  dc  Itnytnnndo," 
and,  it  being  found  that  the  heirs  of  Arguello 
claimed  that  valley  to  be  within  the  bounds  of 
their  Kancho  Pulgas,  notice  was  ordered  to  be 
pven  to  the  widow  and  heirs,  of  Alvisu's  pe- 
tition. That  they  appeared  by  their  attorney, 
IBstrada,  before  the  Governor,  and  protested 
I'^inst  the  grant  to  Alvisu ;  and  that  the  Gov- 
ernor, on  inquiry,  acknowledged  the  justice  of 
the  claim  of  the  .\rguello,  and  refused  to  grant 
the  valley  to  Alvisu. 

»41»]  '4.  That  in  October,  1836.  Estrada,  the 
«xecator  of  Luis  Argiiello,  and  acting  as  agent 
for  the  family,  made  application  to  the  Gover- 
nor, setting  forth  their  long  possession,  and 
praying  a  corresponding  title  to  be  issued  in 
Mieir  names;  and  that  thn  Governor,  after  ex- 
amining into  the  justice  of  their  claim,  issued  a 
decree  of  concession  dated  20th  of  Xoremlior. 
1835,  which  was  approved  by  the  Territorial 
Assembly  oh  the  10th  of  December  following. 

This  lost-mentioned  decree  or  grant  thus  ap- 
proved is  the  only  documentary  evidence  of 
title  exhibited  by  the  claimants.  '  If  it  includes 
within  its  boundaries  the  "CaOada  de  Ray- 
mundo"  as  part  of  "Las  Pulgas,"  it  will  fol- 
low that  the  claimants  hare  shown  a  complete 
title  thereto;  and  our  inquiry  would  end  here. 
Therefore,  though  last  in  order  in  the  claim- 
ants' deraignment  of  their  title,  we  shall  con- 
sider it  first. 

On  the  27th  of  October,  1835,  Don  Jos«  Es- 
trada, executor  of  Don  Luis  Arguello,  presented 
his  petition  on  behalf  of  the  widow  and  heirs, 
to  Don  Jos4  Castro,  the  Governor,  praying  for 
a  grant  of  the  "rancho  of  Las  Pulgas,"  and  de- 
scribing its  boundaries  as  "from  the  Creek  of 
San  Matteo  to  the  Creek  of  San  Francisquito, 
and  from  the  Estheros  (the  estuary  or  bay),  to 
the  Sierra,  or  mountains."  The  petition  al- 
leged, also,  that  the  Arguellos  had  "been  in  pos- 
session of  the  same  since  1800,  as  is  publicly 
and  notoriously  known,  but  the  papers  of  pos- 
session had  been  mislaid." 

The  rough  draft  (diseno),  accompanying  this 
petition,  represents  a  range  of  hills  designated 
as  "Lomeria  baja,"  and  parallel  to  these  a 
range  of  loftier  character  marked  "Sierra;" 
between  these  ranges  is  a  caBada,  or  valley; 
this  is  the  Valley  Raymundo.  The  claim  of  the 
petition  is  evidently  intended  to  include  it. 

On  the  26tb  of  October,  1835,  the  Governor 
made  the  usual  order  requiring  the  alcalde  of 
San  Francisco  de  Assiz  to  take  infomiatiuu  as 
to  the  land,  and  make  return  of  the  oxpedicnte. 
The  alcalde  made  a  report,  accompanied  by  the 
testimony  of  three  witnesses,  Avho  proved  an 
oceuiNtncy  of  the  rancho  of  Las  Pulgas  by  the 
Aiguellos  for  many  years  as  a  cattle  range. 
One  describes  it  as  extending  from  east  to  west 
(evidently  a  mistake  for  north  to  south)  four 
leagues,  and  from  the  estuary  to  the  hills  (lo- 
mas)  situate  at  the  west  of  Monte  Rcdonda  and 
CaBada  "Raymnndo."  Tliis  would  include  the 
valley  now  claimed.  But  the  second  witness 
describes  it  as  "about  four  leagues"  from  creek 
to  creek,  and  "one  league"  from  the  estuary 
to  the  mountains  covered  with  trees,  the  third 
as  "four  leagues  from  creek  to  creek  and  one 
league  from  the  estuary  to  the  mountains  cov- 
ered with  trees,  of  the  CaBada  Kaymundo." 
64a*]  *The  petitioner  did  not  exhibit  any 
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documentary  evidence  of  a  prior  grant  of  any 
given  quantity  of  land,  or  setting  fortli  any 
certain  boundary,  nor  did  the  witnesses  pretend 
to  have  ever  seen  any. 

When  the  report  was  returned  to  the  Govern- 
or, he  made  the  following  order,  dated  20th  No- 
vember, 1835: 

"Monterep',  November  20,  18.15. 

In  view  of  the  petition  with  uliich  this  es- 
pcdiente  begins,  and  the  information  of  three 
competent  witnesses,  and  in  conformity  with 
the  laws  and  regulations  of  the  subject,  the 
minor  orphans  of  the  deceased  citizen,  Don 
Luis  Arguello,  at  the  petition  of  Josi  Estrada, 
citizen,  are  declared  the  owners  in  property  of 
the  tract  known  under  the  name  of  'Las  Pul- 
gas;' reserving  the  approval  of  the  M.  E.  Ter- 
ritorial deputation,  to  which  this  espcdiente 
shall  be  sent,  the  correspondicg  psitrnt  to  lie 
signed,  and  recorded  in  the  corrrsponding  botik 
delivering  it  to  the  interested  parties  for  its 
suitable  uses.  Senor  Don  -los*  Castro,  senior 
member  (vocal)  of  the  M.  E.  Territorial  Depu- 
tation, and  Political  Chief,  ad  interim,  of  I'p- 
per  California,  thus  ordered,  decreed  and 
signed;  to  which  I  certify." 

On  the  next  day  (27th  of  Novoml)er,  1835) 
the  Governor  executed  the  following  document 
to  servo  as  a  title  or  letters  patent.  It  is  signed 
by  the  Governor  and  Secretary,  and  recorded  in 
the  archives. 

"Whereas,  citizen  Jos<!  Estrada  has  peti- 
tioned in  the  name  of  his  wards,  .Tns4  Ramon 
and  Luis  Arguello,  and  the  girls  M'a  C'oncep- 
cion  and  M'a  Josefa,  minors  and  legitimate 
children  of  the  deceased  citizen,  Luis  Arguello, 
having  previously  taken  the  deixxition  of  prop- 
er witnesses,  and  they  having  declared  the  land 
called  'Las  I'ulgas'  to  have  been  their  projicrty 
of  the  deceased  ever  since  the  year  of  1800, 
whereof  the  limits  are  on  the  south,  the  .\rrogo 
of  San  ]-'rancis(|Uito,  on  the  north,  that  of 
San  Matteo,  on  the  east  the  estuaries,  and  on 
the  west  the  Caflada  de  Raymundo;  and  using 
the  faculties  which  arc  conferred  on  me  by  de- 
cree of  this  day,  and  in  the  name  of  the  Mexi- 
can nation,  I  have  come  to  declare  him  the 
owner  thereof  by  the  present  letters,  this  grant 
being  understood  as  made  in  entire  conformity 
with  the  disposition  of  the  laws  with  the  reser- 
vation of  the  approval  of  the  most  excellent  ter- 
ritorial deputation.  The  laud  herein  mentioned 
is  four  leagues  in  latitude  and  one  in  longitude. 
In  conse<iuence,  I  order  that  the  present,  serv- 
ing as  a  title  to  him.  and  to  be  held  as  firm  and 
valid,  he  recorded  in  the  book  thereto  corre- 
sponding, and  be  delivered  to  the  petitioner 
for  his  security  and  other  purpose." 

The  claimants  rely  upon  the  first  document, 
dated  November  20,  'which  gives  no  [°.'S4S 
definite  boundary  or  quantity ;  and  argue  that, 
the  grant  being  thus  approved  by  the  .Assembly, 
the  ]x)wer  of  the  Governor  over  it  ceassd,  and 
consequently,  that  the  document,  dated  on  the 
27th,  which  defines  the  boundaries  and  quan- 
tity of  the  concession,  is  not  the  definitive  grant 
described  in  the  rules  and  regulations  of  1828. 
But  a  glance  at  these  rules  and  at  the  contents 
of  these  documents,  will  show  the  fallacy  of 
this  assiunption. 

The  first  section  of  these  regulations  gives 
the  authority  to  governors  (gcfe  jKilitico)  to 
grant  vacant  lands.     The   second   directs   the 
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form  Mid  manner  in  which  those  vho  aoHcit 
such  grant  shail  address  the  Governor.  The 
third  requires  the  Governor  to  obtain  the  neces- 
sary information  required  by  the  hiws  of  1824, 
and  consult  the  municipal  authorities,  whether 
there  are  any  objections  to  making  such  con- 
cession. By  the  4th  section,  the  Governor  being 
thus  informed  ma^  "accede  or  not"  to  the 
prayer  of  the  petition.  This  was  done  in  two 
ways — sometimes  he  expressed  his  consent  by 
merely  writing  the  word  "concede"  at  the 
bottom  of  the  expediente ;  at  other  times  it  was 
expressed  with  more  formality,  as  in  the  pres- 
ent case.  But  it  seldom  specified  the  bound- 
aries, extent  or  conditions  of  the  grant.  It  is 
intended  merely  to  show  that  the  Governor  has 
"acceded"  to  the  request  of  the  applicant,  and 
as  an  order  for  a  patent  or  definitive  title  in 
due  form  to  be  drawn  out  for  execution.  It 
is  not  itself  such  a  dociuucnt  as  is  required  by 
the  8th  section,  which  directs  "that  the  defin- 
itive grant  asked  for  being  made,  a  document, 
signed  by  the  Governor,  shall  be  given  to  serve 
as  a  title  to  the  parties  interested." 

The  document  of  the  2Gth  has  none  of  the 
characteristics  of  a  definitive  grant.  It  shows 
only  that  the  Governor  assents  that  the  iieti- 
tioner  sliall  have  a  grant  of  a  tract  of  land 
called  "Las  Pulgas."  It  describes  no  bound- 
ary, and  ascertains  no  quantity.  It  contem- 
plates a  "corresponding  patent,"  and  does  not 
purport  itself  to  be  such  document. 

On  the  contrary,  the  document  of  the  27th 
has  all  the  formalities  of  a  definitive  title,  and 
purports  on  its  face  to  be  made  for  that  pur- 
pose. It  gives  the  boundaries  of  the  tract 
known  as  "Las  Pulgas,"  viz.:  "On  the  south, 
the  Creek  San  Francisquito ;  on  the  north,  the 
San  Matteo,  on  the  east,  the  estuary;  on  the 
west  the  CaBada  de  Raymundo,  four  leagues  in 
length  and  one  in  breadth." 

The  Mexican  authorities  have  themselves 
given  a  construction  to  this  grant  in  1840, 
when  they  granted  the  Caiiada  de  Raymundo 
to  Coppinger,  calling  for  "Las  Pulgas"  as  its 
eastern  boundary.  Moreover,  judicial  posses- 
sion was  given  to  the  Arguellos,  establishing 
544*]  the  western  boundary  of  the  'Las  Pul- 
gas, one  league  west  of  the  Estuary  or  Bay  of 
San  Francisco. 

The  commissioners  and  the  court  below  hav- 
ing confirmed  the  claim  of  the  appellants  to 
the  extent  of  this  legal  title,  the  question  on 
their  appeal  is,  whether  they  have  shown  any 
title  to  the  valley  of  Raymundo,  or  for  any  land 
west  of  the  boundary  adjudged  to  Las  Pulgas 
'  by  the  Mexican  authorities,  so  many  years 
ago.  In  support  of  their  claim  the  appellants 
rely  upon  a  supposed  grant  from  Governor 
Borrica  to  Don  Jos*  Arguello,  at  an  early  day, 
and  a  regrant  or  new  title  to  Don  Luis  Argu- 
ello, in  1820  or  1821,  by  De  Sola. 

Much  parol  testimony,  and  some  historical 
documents,  have  been  introduced  on  this  sub- 
ject. The  value  and  effect  of  this  evidence  has 
been  very  fully  discussed  by  the  commissioners 
and  the  court  below.  We  fully  concur  in  their 
conclusions  on  this  subject,  but  do  not  think  it 
necessary  to  indicate  our  opinion  by  a  special 
and  careful  examination  of  it.  It  will  be  suffi- 
cient to  state  the  results  at  which  we  arrived 
after  a  careful  consideration. 

I.  There  is  not  sufficient  evidence  to  satisfy 
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our  minds  that  any  grant  was  ever  made  by 
Governor  Borrica,  or  by  De  Sola.  The  ar- 
chives of  government  show  no  trace  of  evidenee 
of  such  a  grant  from  either  of  them.  Th^ 
have  not  proved  the  existence  of  it  by  the  testi- 
mony of  anyone  who  had  seen  it;  they  as^uma 
the  existence  and  loss  of  the  documents,  from 
the  fact  that  none  can  now  be  found. 

Without  stopping  to  inquire  whether,  by  the 
Spanish  law,  a  subject  could  claim  against  the 
King  by  prescription,  we  will  assume,  for  the 
purposes  of  this  case,  that  as  a  presumption  of 
fact,  the  court  would  he  justified  in  presuming 
a  grant  on  proof  of  fifty  years  continuous,  no- 
torious, adverse  possession  of  a  tract  of  land 
ha'ing  certain  and  admitted  and  well-defined 
boundaries;  and  inquire  whether  we  have  such 
evidence  as  r^iards  this  valley  of  Raymundo, 
and  the  eight  additional  leagues  of  land  now 
claimed  to  belong  to  the  ranches  of  Las  Pulgas. 

Don  Jos*  Aiguello  was,  for  many  years, 
commandant  of  the  Presidio  of  San  Francisco; 
after  his  death  he  was  succeeded  in  the  com- 
mand by  his  son  Don  Luis.  As  early  as  1797, 
the  King's  horses  were  pastured  and  herded  on 
this  rancho.  As  early  as  1804,  soldiers,  under 
tlie  command  of  Don  Jos*,  resided  in  huts  on 
the  land  included  in  the  grant  made  to  appel- 
lants in  1835,  and  had  charge  of  cattle  said  to 
belong  to  the  commandant  Don  Jos*.  Tlie 
sheep  of  the  neighboring  mission  of  Santa 
Clara  were  sometimes  pastured  on  it.  The 
King's  cattle,  as  well  as  those  of  the  command- 
ant, were  pastured  on  it  as  late  as  1821.  After 
the  death  of  Don  Jos*,  his  son  and  successor  in 
office,  'Don  Luis,  continued  the  occupa-  [*54S 
tion  of  it,  by  his  herds  and  herdsmen.  The 
cattle  on  this  rancho,  at  some  seasons,  wan- 
dered over  the  valley  of  Raymundo,  and  to  the 
foot  of  the  western  Sierra.  Don  Luis  also  cut 
timber  at  one  time  on  the  hills  west  of  said 
valley. 

About  1821,  Governor  Sola  had  the  King's 
cattle  removed,  and  permitted  Don  Luis  to  re- 
main in  possession  of  the  rancho,  which  he  con- 
tinued to  claim  as  his  own  up  to  the  time  of 
his  death;  though  he  took  no  steps  towards 
obtaining  a  definitive  title.  As  to  the  extent 
of  his  claim ;  his  eastern,  northern,  and  aouth- 
em  boundaries  by  the  creek  and  the  estuarj 
were  well  known  and  ascertained.  The  west- 
em,  though  said  to  be  the  hills,  or  mountains, 
and  in  one  sense,  a  fixed  boundary,  was  very 
uncertain.  It  might  be  at  one  league  from  the 
bay  to  the  first  range  of  woody  billa,  or  four 
leagues  to  the  highest  summit  of  the  main 
ridge  of  the  Sierra.  Not  one  of  the  witncMcs 
who  attempt  to  establish  this  title  by  tradi- 
tion can  state  what  number  of  square  league* 
it  contained. 

No  inference  of  an  adverse  claim  or  grant 
can  be  drawn  from  the  fact  that  the  command- 
ant of  a  poet  pastured  his  own  cattle  with 
those  of  the  King,  or  that  the  son  and  successor 
in  office  should  continue  in  possession  of  the 
rancho  by  permission  of  the  Governor  after  the 
King's  cattle  were  removed.  The  fact  that  the 
cattle  of  Ar^ello  wandered  to  the  mountains 
and  over  this  valley  afford  no  necessary  pre- 
sumption that  he  claimed  it  or  owned  it.  And 
in  a  frontier  country  the  cutting  of  timber  is 
very  equivocal  evidence  of  even  a  claim  of 
ownership  of  the  land.    The  evidence  shows  al- 
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w  an  nnequiTocal  denial  of  Don  Luis  that  his 
claim  extended  beyond  the  bounds  of  the  grant 
since  made  to  his  heirs,  or  included  the  CaQada 
Raymundo. 

The  fact  that  the  Governor,  in  1836,  refused 
to  grant  this  valley  to  Alvisu,  because  it  he- 
longed  or  was  claimed  by  the  heirs  of  Arguello, 
cannot  operate  to  give  a  title  to  them  by  way 
of  estoppeL  The  only  inferences  that  can  be 
drawn  from  these  proceedings  are:  Ist.  That 
Alvisu  applied  for  the  land.  2d.  That  the 
Arguellos  claimed  it.  3d.  That  the  Governor 
refused,  for  that  reason,  to  grant  it  to  Alvisu. 
It  has  always  been  the  wise  and  just  policy  of 
the  Mexican  government  to  avoid  granting  liti- 
gious titles.  Hence  the  caution  shown  in  re- 
fasing  to  grant  to  Alvisu  till  the  true  extent 
of  the  Aipuello  claim  was  established.  Estrada, 
who  acteil  on  that  occasion  for  the  -widow 
and  heirs,  reserved  to  himself  the  right  "to 
further  develop  their  claim."  This  was  imme- 
diately done  by  his  application  to  the  Governor 
for  a  title,  and  the  proceedings  thereon  in  1835, 
which  have  been  already  noticed.  This  pro- 
ceeding was  instituted  for  the  purpose  of  hav- 
.'>4«*]  ing  a  direct  adjudication  •on  the  claim 
of  tlie  Arguellos,  and  the  extent  and  boundaries 
of  Ijm  Pulgas,  which  they  then  occupied  as  a 
ranelio.  Here  we  have  the  first  proceeding 
which  can  operate  as  an  estoppel  on  either  par- 
ty. Tlie  King  may  be  estopped  by  his  deed, 
and  the  appellants  by  accepting  as  a  definitive 
title  to  the  Las  Pulgas  a  deed  excluding  the 
valley  of  Raxonundo.  are  estopped  from  assert- 
ing that  it  is  inclniled  in  their  grant.  Here, 
for  the  first  time,  we  have  a  juridical  investi- 
gation to  ascertain  and  fix  the  boundaries  of 
las  Pulgas.  A  name  which  represented  hereto- 
fore itn  unknown  quantity  had  been  reduced  to 
certainty.  Tliis  grant  has  been  registered  among 
the  public  archives,  accepted  by  the  claimants, 
and  possession  delivered  accordingly.  Having 
thiH.  by  a  regular  juridical  proceeding,  ascer- 
tained the  boundaries  and  quantity  of  land  rep- 
rM;-nted  by  the  name  of  Las  Pulgas,  the  valley  of 
Raymundo  being  without  the  boundary  so  fixed, 
is,  in  1840,  granted  as  public  land  to  Coppingcr. 

Tliere  is  no  evidence  to  show  either  fraud  or 
mistake  in  these  proceedings.  The  appellants 
hare  got  T^s  Pulgas  by  a  valid  title,  according 
to  the  boundaries  ascertained  by  the  proper 
public  authorities,  and  cannot  now  be  per- 
mitted to  recur  to  vague  tradition  of  a  vague 
and  uncertain  boundary,  to  unsettle  the  titles 
to  a  large  territorr  since  granted  to  others. 

The  case  of  The  United  States  v.  Roeelius,  15 
How.  31,  boars  a  strong  resemblance  to  the 
present.  Tliere  it  was  decided,  that,  "when  a 
part  of  the  land  claimed  under  a  Spanish  title 
wa»  granted  to  and  accepted  by  the  claimant, 
witliout  any  saving  of  his  claim,  this  must  be 
taken  to  satisfy  liis  whole  claim  upon  the 
equity  of  the  government."  It  is,  say  the  court, 
in  the  nature  of  a  compromise,  and  conclusive 
as  to  the  rights  of  the  claimant. 

In  tlie  case  before  us,  the  equity  of  the  claim- 
ant was  adjudicated  after  an  investigation  of 
the  claim,  and  an  asccertainmcnt  of  its  bound- 
ary and  quantity.  But,  whether  it  be  treated 
as  res  judicata  or  as  a  compromise,  it  is  equal- 
ly conclusive  as  to  the  claims  of  the  appellant 
OB  the  equity  of  the  government. 

2.  We  come  now  to  the  consideration  of  the 
appeal  entered  on  behalf  of  the  United  States. 
1>  Ii.  ed. 


The  authenticity  of  the  patent  or  concession 
to  the  claimants  for  Las  Pulgas,  in  I83S,  is  not 
disputed;  but  it  is  contended  that  it  is  void, 
"because,  under  the  regulations  of  1824,  lands 
lying  within  the  littoral  leagues  could  not  be 
granted  by  territorial  governors,  but  only  by 
the  supreme  government." 

On  the  contrary,  it  is  contended  by  the  coun- 
sel for  the  claimants,  "that  this  clause  in  the 
colonization  laws  is  not  intended  as  a  general 
prohibition  of  grants  of  land  within  those 
boundaries,  but  refers  only  to  foreign  coloniza- 
tion; and  is  applicable  to  States  only,  and  not 
to  the  Territories  of  the  Republic." 

*It  is  evident  from  an  inspection  of(*S47 
this  Act  of  1824,  and  consequent  regulations  of 
1828,  that  they  contemplate  two  distinct  spe- 
cies of  grants.  1st.  Grants  to  impresarios,  or 
contractors,  sometimes  called  pobladores,  who 
engaged  to  introduce  a  body  of  foreign  settlers; 
and  2d.  The  distribution  of  lands  to  Mexican 
citizens — ^"families  or  single   persons." 

While  these  countries  were  under  the  domin- 
ion of  Spain,  the  Governors  had  authority  to 
make  grants  of  the  latter  description,  while 
those  of  the  former  required  the  sanction  of  the 
King.  As  examples  of  such  colonization  con- 
tracts in  Louisiana,  those  of  the  Marquis  of 
Maison  Rouge  and  the  Baron  de  Bastrop  may 
lie  referred  to.  They  came  under  the  consider- 
ation of  this  court  in  the  cases  of  The  United 
•States  V.  King  and  Coxe,  7  How.  833.  and  the 
United  States  v.  Philadelphia,  10  How.  GIO. 
These  contracts  were  executory.  They  desig- 
nated a  certain  tract  of  country,  which  was 
"appropriated"  to  be  gratuitously  distributed 
among  the  colonists,  but  did  not  confer  an  ab- 
solute or  immediate  title  to  the  whole  tract  to 
be  colonized  by  the  contractor.  "As  the  ob- 
ject of  these  grants  was  to  obtain  a  body  of 
foreign  agriculturists,  who  would  settle  togeth- 
er under  one  common  leader,  in  whom  the  gor- 
omment  could  confide,  liberal  terms  were  of- 
fered. A  body  of  such  colonists,  besides  open- 
ing, cultivating  and  improving  the  wild  lands, 
.served  as  a  protection  against  the  Indians,  and 
created  inducements  to  others  of  their  country- 
men to  join  them,  and  thus  promote  the  early 
settlement  of  the  province." 

The  same  poliejr  was  pursued  by  the  Mexican 
government.  Besides  the  desire  of  fortifying 
themselves  against  apprehended  attempts  at 
subjugation  by  Spain,  they  had  before  their 
eyes  the  prosperous  growth  of  the  United 
States  consequent  on  the  liberal  encouragement 
of  European  immigration.  But,  while  anxious 
to  encourage  immigration  of  foreigners,  they 
nevertheless  entertained  some  jealousy,  well 
founded,  perhaps,  that  in  case  of  conflict  with 
a  powerful  neighbor,  their  sympathies  and  al- 
legiance might  not  be  safely  relied  on. 

Hence,  the  caution  exhibited  in  requiring  the 
approval  of  the  supreme  government  "to  grants 
made  to  impresarios  for  them  to  'colonize  with 
many  families.'  "  But  while  a  judicious  policy 
might  forbid  the  settlement  of  large  bodies  of 
foreigners  on  the  boundaries  and  sea  coast,  we 
eannot  impute  to  them  the  weakness,  or  folly, 
of  confining  their  native  citizens  to  the  interior, 
and  thus  leaving  the  sea-coast  «  wilderness 
without  population.  Un  the  contrary,  the  same 
considerations  of  policy  which  excluded  foreign- 
ers, would  encourage  the  settlement  of  natives 
» itliin  those  bounds,  the  statute  books  of  Mex- 
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ico  abound  in  Acta  olTcrini;  every  indupement  to 
548*]  Mexican  families  to  settle  on  the  'fron- 
tiers; proffering  gratuitous  grants  of  land  and 
of  agricultural  implements— expenses  of  their 
voyage — maintenance  for  a  year — and  leave  to 
import  certain  articles  free  of  duty.  The  mil- 
itary posts  in  the  territory  were  on  the  sea- 
coast;  and  it  would  be  strange  policy  indeed 
which  would  isolate  the  posts  intended  for  the 
protection  of  settlers,  and  compel  them  to  dwell 
among  the  savages  without  protection.  Numer- 
ous enactments,  also,  exhibit  their  cautious 
jealousy  with  respect  to  foreigners,  and  especi- 
ally their  coterminous  neighbors  on  the  north. 
An  Act  of  1328  directs  all  Spaniards  living  on 
the  coast  of  the  Mexican  gulf  to  retire  twenty 
leagues  from  it.  .\nother,  of  18.30,  prohibits 
settlements  of  foreigners  from  coterminous  na- 
tions on  any  part  of  their  border  states. 

A  careful  examination  of  this  decree  of  1824, 
and  regulations  of  1828,  will  show  that  their  I 
letter  conforms  to  this  policy,  pursued  with  so 
much  solicitude.    The  title  to  the  decree  shows 
its   subject    to  be   "coloni/jition."     Tl>e    term 
"colonixation"  implies  immigration  in  numbers.  I 
The  1st  section  speaks  of  the  subjects  of  such; 
colonization    as    "foreigners."     It    guarantees ' 
to  them  security  of  ))erson  and  property.    The  ' 
2d   and   3d   describe   the   lands  open   to  such  i 
colonists,  and  requires  the  states  to  make  rules  j 
and  regulations  for  colonization  within  their ; 
limits.     The  4th    (whose  construction  is  now  : 
under  consideration)    forbids  the  colonization] 
of  the  territory  comprehended  within   twenty  | 
leagues  of  the  boundaries  of  any  foreign  State. '. 
and  within  ten  leagues  of  the  soa-coast,  with- 1 
out  the  consent  of  the  supreme  executive  pow- 
er.    The  0th  section   provides  that  no  duties  { 
shall    be    imposed    on    the    entrance    of    "for- 
eigners."    The    7th    forbids    the    immigration 
of  "foreigners"  to  be  prohibited  prior  to  1840, 
except  of  some   particular  nation,  and  under 
peculiar     circumstances.     Tlie     7th     indicates 
the  po.tsibility  that  the  government  may  find 
it  necessary   to  take  measures  of   precaution 
for  the  security  of  the  federation  with  respect 
to  foreigners  who  come  to  colonize. 

These  are  all  the  sections  of  the  Act  which  , 
refer  directly  to  colonization.  The  subjects  of  i 
it  are  called  "foreigners"  throughout.  They  i 
are  the  only  persons  to  whom  the  4th  section  | 
hai  any  reference  or  application. 

The  flth  section  first  speaks  of  the  "distribu- 
tion of  lands"  to  individuals  and  families,  as 
distingtiished  from  colonists,  and  iirovidcit  that 
Mexican  citizens  should  be  preferred,  without 
distinction  of  classes,  except  as  to  those  who 
have  rendered  special  service  to  their  country. 

Thus  we  have  seen  that  the  first  eight  sec- 
tions apply  wholly  to  colonists  and  foreigners. 
It  would  be  contrary  to  every  canon  of  con- 
struction to  apply  the  provisions  made  for  them 
549*]  to  the  'subject  introduced  for  the  first 
time  in  the  0th  section,  or  to  select  the  4th  sec- 
tion as  ap[ilipable  to  native  citizens,  while  the 
other  seven  arc  confined  by  their  terms  to  "for- 
eigners." 

The  reguUtions  of  1828.  made  for  the  pur- 
pose of  currying  into  execution  the  law  of  1824, 
evidently  give  this  construction  to  that  Act. 
It  makes  a  clear  distinction  between  "empri-s- 
airo"  contracts  for  colonization,  and  grunts  t^i 
Mexican  citizens.     In  conformity  with  the  4th 
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section  of  that  Act,  it  requires  grants  to  "im- 
presarios" to  have  the  sanction  of  the  supr«roe 
government,  while  those  made  to  individuaU 
or  families,  need  only  the  approval  of  the  ter- 
ritorial deputation.  This  may  be  said  to  be  •. 
legislative  construction  of  the  Act  of  1824,  and 
demonstrates  that  this  restraint  of  grants  with- 
in the  littoral  leagues,  had  no  application  ex- 
cept to  colonies  of  foreigners. 

If  anything  further  were  wanted  to  fortify 
this  construction,  the  uniform  practice  of  the 
territorial  governors  to  nuke  grants  to  individ- 
uals and  families  within  those  bounds  would  be 
conclusive. 

The  petition  of  Jimeno  in  1840,  praying  the 
Governor  to  apply  to  the  supreme  government 
for  a  conflmiation  of  these  grants,  confirms  the 
views  wc  have  taken.  It  shows  what  had  been 
the  antecedent  practice  on  the  subject,  and 
that,  although  Juneno  had  doubts  about  its  le- 
gality, others  had  not. 

On  the  whole,  we  are  of  opinion  that  the 
judgment  of  the  District  Court  is  correct,  and 
it  is  adjudged  that  the  said  claim  of  the  pe- 
titioners is  valid  as  to  that  portion  of  the  land 
described  in  the  p<^tltion,  which  is  bounded 
as  follows,  to  wit :  On  tlie  south  by  the  Arroyo, 
or  Creek  of  San  Francisquito,  on  the  north  by 
the  Creek  San  Mateo,  on  the  east  by  the  Esteras, 
or  waters  of  the  Bay  of  San  Francisco,  and  on 
the  west  by  the  eastern  borders  of  the  valley 
known  as  the  "CaOada  de  Raymnndo,"  said 
land  being  of  the  extent  of  four  leagues  in 
length  and  one  in  breadth,  be  the  same  more  or 
less,  and  it  is  therefore  hereby  decreed  that  tlie 
said  land  be,  and  the  same  is  hereby  confirmed 
to  them ;  and  it  is  further  adjudged  and  decrved 
that  the  said  petitioners  have  and  hold  the 
same  under  this  confirmation  in  the  following 
shares  or  proportions,  to  wit:  Maria  de  la  Sol- 
idad  Ortega  Arguello,  one  equal  undivided  half 
thereof;  Joe4  Ramon  Arguello,  one  equal  un- 
divided fourth  part  thereof;  Luis  Antonio  Ar- 
guello, one  equal  undivided  tenth  part  thereof; 
and  S.  ^f.  Mezes  three  equal  undivided  twen- 
tieth parts  of  said  premises. 

And  as  to  the  portion  of  the  premises  de- 
scribed in  said  petition,  which  is  not  included 
within  the  boundaries  above  mentioned,  the 
claim  of  the  petitioners  is  adjudged  not  to  be 
valid. 

•No.  77,  Arguello  et  aL  v.  The  U.  S.;  ['SRO 
Xo.  78,  The  U.  S.  v.  Arguello  et  al;  No.  92,  The 
V.  S.  v.  Cervantes ;  No.  04,  The  U.  S.  v.  Vaca  &. 
Pena;  No.  90,  The  U.  S.  v.  Larkin  &  Missroon. 

Mr.  Justice  Daniel,  dissenting: 

From  the  decision  of  the  court  in  each  of 
these  causes  (as  I  have  done  in  that  of  The 
United  States  v.  Reading,  18  How.  1,  during  tlie 
present  term,  and  as  I  should  have  done  in 
those  of  The  United  States  v.  Ritchie,  and  of 
The  United  States  v.  Fremont,  had  I  set  in  the 
causes  lost  mentioned),  1  am  constrained  to  de- 
clare my  dissent. 

The  decisions  in  all  the  causes  above  enu- 
merated have,  according  to  my  apprehension, 
been  made  in  violation  of  the  ackuowledgml 
laws  and  authority  of  that  government  which 
Khould  have  controlled  those  decisions  and  the 
subjects  to  which  they  relate;  are  subversive 
alike  of  justice  anil  of  the  rights  and  the  policy 
of  the  United  States  in  the  distribution  and 
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•eatiiig  of  the  pnblio  lands — of  the  wpUare  of 
the  people  of  utlifomia,  by  inciting  and  pam- 
pering a  corrupt  and  grasping  spirit  of  specula- 
tion and  monopoly — subversive  likewise  of  rules 
and  principles  of  adjudication  heretofore  as- 
serted by  this  court  in  relation  to  claims  to 
lands  within  the  acquired  domain  of  the  Unit- 
ed States. 

It  has  li-  this  court  been  repeatedly  and  ex- 
pressly ruled,  with  respect  to  the  Territories 
acquired  by  the  United  States,  either  by  pur- 
chase or  conquest,  that  the  laws  and  institu- 
tions in  force  within  those  Territories  at  the 
time  of  the  acquisition,  were  not  from  thence 
to  be  regarded  as  foreign  laws,  and  in  that  as- 
pect to  be  proved  as  matters  of  fact,  but  that 
the  courts  of  the  United  States  were  author- 
ized and  bound  to  take  the  same  judicial  cog- 
nizance and  notice  of  these  laws  which  they 
were  authorized  and  bound  to  extend  to  the 
laws  of  the  several  States.  This  doctrine  has 
been  ruled  after  much  consideration  and  rc- 
ronsideration.  as  will  be  seen  in  the  cases  of 
The  United  States  v.  King  and  Coxe,  7  How. 
833;  The  United  States  v.  The  Cities  of  Phil- 
adelphia and  New  Orleans,  II  How.  609;  and 
The  United  States  v.  Turner  et  al.  11  How.  663. 

It  is  conceded  that  at  the  times  which  the 
claims  now  sanctioned  by  this  court  came  into 
being,  and  from  a  period  anterior  to  the  origin 
of  &oae  claims,  down  to  the  transfer  of  the 
TOuntry  to  the  United  States,  there  existed  laws 
and  regulations  enacted  by  the  Mexican  Gov- 
ernment with  respect  to  the  granting  of  lands 
within  the  Republic,  prescribing  the  modes  in 
which,  and  the  agents  by  whom,  all  grants 
561*]  should  be  made,  and  •prescribing  also 
the  limitations  and  exceptions  to  which  the 
power  of  making  grants  was  subjected. 

Amongst  the  laws  and  ordinances  here  re- 
ferred to,  are  those  by  which  the  authority  of 
the  provincial  commanders  or  governors  to 
originate  the  titles  to  lands  was  conferred  and 
limited.  The  prerequisites  indispensable  for 
the  consummation  of  titles — the  immunity  from 
the  power  of  the  provincial  governor,  or  from 
grants  or  alienations  by  them,  of  lands  belong- 
ing to  the  Missions;  the  prohibition  of  coloni- 
zation and  settlement  within  twenty  leagues  of 
a  foreign  territory,  and  within  what  have  been 
denominated  the  "littoral  leagues,"  or  ten 
leagues  from  the  sea-coast;  and  the  necessity 
for  a  sanction  by  the  Departmental  Assemblies 
to  give  validity  to  private  or  individual  titles, 
were  all,  by  the  same  system  or  body  of  laws, 
established  and  proclaimed. 

With  tiie  wisdom  or  justice  of  those  laws 
and  ordinances,  it  is  conceived  that  this  court 
can  have  no  legitimate  concernment;  much  less 
can  it  exercise  the  power  to  dispense  with  them, 
or  to  modify  them  in  any  degree  whatsoever. 
Its  province  and  its  duty  are  confined  to  in- 
quiries as  to  the  existence  of  such  laws,  and  to 
their  just  effect  upon  the  pretentions  of  claim- 
ants necessarily  dependent  upon  and  subordi- 
nate to  those  laws ;  and  to  the  protection  of  the 
United  States,  the  successors  and  possessors  of 
that  authority  by  which  those  laws  were  or- 
dained. 

Whenever  these  inquiries  shall  lead  to  the 
conclusion  that  such  pretentions  are  unfounded 
in  law,  the  right  to  the  subjects  to  which  they 
relate  devolves  neces.sarily  upon  the  United 
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States  as  succeeding  to  the  sovereignty  of  the 
Mexican  Government;  succeeding,  also,  to  the 
high  obligation  of  so  disposing  of  these  sub- 
jects as  shall  render  them  conducive  to  the 
national  revenue;  shall  baffle  and  defeat  the 
schemes  of  corrupt  and  corrupting  avarice  and 
monopoly;  and  shall  maintain  and  secure  an 
equality  of  privilege  and  benefit  to  all  the  citi- 
zens of  the  nation. 

That  the  laws  and  ordinances  above  referred 
to  were  solemnly,  formally,  and  legitimately 
established  and  proclaimed  by  the  Government 
of  Mexico,  is  not  denied,  nor  is  it  pretended 
that  they  have  ever  been  expressly  or  openly 
repealed  by  the  Government  of  the  Republic. 
An  attempt  is  made,  however,  to  escape  from 
the  authority  and  effect  of  those  public  laws 
by  setting  up  a  practice  in  violation  of  them, 
and,  from  the  proof  of  this  practice,  to  estab- 
lish a  different  code  or  system  by  which  the 
former,  regularly  adopted  and  promulged,  and 
never  directly  repealed,  has  been  abrogated 
and  disannulled.  The  results  of  this  attempt, 
if  successful  (and  by  this  court  it  has  been  thus 
far  rendered  successful),  are  these:  that  the 
laws  and  institutions  of  the  'Republic  [*SBa 
of  Mexico,  inscribed  in  her  archives,  are  not  to 
be  received  and  judicially  noticed  by  this  court; 
but  they  are  to  be  sought  for  in  the  existence 
of  machinations  and  abuses  which  have  at  dif- 
ferent times  obtained,  in  defiance  of  the  estab- 
lished or  regular  government — proofs  to  be  col- 
lected from  sources  however  impure  or  liable  to 
improper  influences;  in  other  words,  the  laws 
of  Mexico  are  to  be  extracted  from  statements 
varying  or  contradictory  as  they  may  be,  and 
resting  on  the  mere  assertion  of  individuals, 
all  of  them  perhaps  interested. 

How  a  proceeding  like  this  is  to  be  recon- 
ciled with  the  decision  of  this  court  already 
cited,  or  how,  indeed,  it  can  be  reconciled  with 
uniformity  or  with  the  safety  either  of  prop- 
erty or  person,  passes  my  comprehension  to 
conceive.  It  can  hardly  admit  of  a  rational 
doubt  in  the  mind  of  any  man  who  considers 
fhe  character  of  much  of  the  population  of 
the  late  Spanish  dominions  in  America — sunk 
in  ignorance,  and  marked  by  the  traits  which 
tyranny  and  degradation,  political  and  moral, 
naturally  and  usually  engender — that  proofs, 
or  rather  statements,  might  be  obtained,  as  to 
any  fact  or  circumstance  which  it  might  be 
deemed  desirable  or  profitable  to  establish. 
And  it  will  very  probably  be  developed  in  the 
progi-ess  of  the  struggle  or  scramble  for  mo- 
nopoly of  the  public  domain,  that  many  of  tlie 
witnesses  upon  whose  testimony  the  novel  and 
sturdy  Mexican  code  of  practice  or  seizure  is 
to  be  established,  in  abrogation  of  the  written 
law,  are  directly  or  intermediately  interested 
in  the  success  of  a  monopoly  by  which,  under 
the  countenance  of  this  court,  principalities 
are  won  by  an  affidavit,  and  conferred  upon 
the  unscrupulous  few,  to  the  exclusion  and 
detriment  of  the  many,  and  by  the  sacrifice  of 
the  sovereign  rights  at  the  United  States. 

A  transient  view  of  the  circumstf  Aces  under 
which  these  enormous  pretentions  liave  been 
originated,  is  sufficient,  if  not  for  bieir  abso- 
lute condemnation,  at  least  to  subject  them  to 
a  most  vigilant  scrutiny. 

If  we  look  at  the  condition  of  the  country 
at  the  time,  we  find  it  in  a  state  of  almost  in- 
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eesmnt  kgiUtion,  disorder  and  revolution — con- 
trolled in  rapid  tucceuion  hy  men  either  them- 
selves directly  or  violently  seizing  upon  pow- 
er,  or  becoming  the  instruments  of  those  who 
hmd  practised  such  irregularities — men  whose 
position  was  created  or  maintained  by  no  reg- 
ular or  constitutional  authority,  but  simply 
hy  force,  and  continuing  only  until  overthrown 
by  superior  violence.  Turning  our  attention 
next  to  the  grants  themselves,  they  are  with- 
out an  exception  deficient  in  the  requisites 
prescribed  by  the  established  written  laws  of 
the  country,  as  indispensable  to  impart  to  them 
validity,  but  rest  solely  upon  the  circum- 
56S*]  stances  (and  boldly  'challenging  coun- 
tenance and  support  here  upon  those  circum- 
stances )  that  they  have  originated  in  practical 
and  temporary  usurpations  of  power ;  and  that, 
amidst  scenes  of  violence  and  disorder,  have 
been  either  maintained  or  acquiesced  in,  in  de- 
fiance of  the  Icnown  public  law. 

Yet,  these  avowals  with  respect  to  the  origin 
and  growth  of  these  claims — avowals  which 
infect  and  taint  their  entire  being  and  charac- 
ter, and  which  ought  to  consign  them  to  the 
sternest  reprobation — constitute  the  merits  by 
which  they  commend  themselves  to  the  coun- 
tenance and  support  of  a  tribunal  whose  high- 
est function  is  the  assertion  of  law,  justice,  in- 
tegrity, order — the  dispensation  of  right  equal- 
ly to  all. 

Upon  such  a  foundation,  such  a  pretense,  or 
rather  such  a  defiance  of  authority,  I  will  not, 
by  an  abuse  of  language,  call  it  even  a  pretence 
of  right,  I  cannot  consent  to  impair  or  destroy 
the  sovereign  rights  and  the  financial  interests 
of  the  United  States  in  the  public  domain,  ji 
«an  perceive  no  merit,  no  claim  whatsoever,  to 
favor,  on  the  part  of  the  grasping  and  un- 
scru|>uIous  speculator  and  monopolist;  no  pro- 
priety in  retarding,  for  his  advantage  or  profit, 
the  settlement  and  population  of  new  states, 
by  excluding  therefrom  the  honest  citizen  of 
small  means,  by  whose  presence  and  industry 
the  improvement  and  wealth,  and  social  and 
moral  health,  and  the  advancement  of  the  coun- 
try are  always  sure  to  be  promoted. 


THE  UNITED  STATES,  Appte., 

CRUZ  CERVANTES. 
(See  S.  C.  18  How.  663-666.) 
Mexican  grant — mission  lands. 


The  objection  that  a  Uezlcan  grant  was  not  ap- 

S roved  by   the  Departmental   Assembly,   bas  been 
Isposed  of  by  tbe  case  of  United  States  v.  Read- 


iDC,  ante. 


_be  objection  that  the  land  lies  within  the  ten  lit- 
toral leasiies  Is  disposed  of  by  the  case  of  Arguello 
V.  United  Btates.  ante,  p.  478. 

Lands  formerly  occupied  by  the  mission  wore  not 
•o  at  tbe  time  of  this  grant,  which  was  also  made 
with  the  assent  of  tbe  mission.  Since  1834  the  pub- 
lic authorities  bad  granted  mission  lands  to  Indi- 
viduals, tbe  same  as  other  public  lands.  Therefore 
the  objection  that  tbe  land  had  belonged  to  the 
miMloD  Is  not  tenable. 

Tbe  17th  section  of  the  Regulations  of  1828  had 
no  application  to  lands  not  occnpled  by  missions, 
and  not  made  the  subject  of  "colonization." 
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APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

This  case  was  originally  brought  before  the 
Board  of  Land  Commissioners  in  California, 
when  the  claim  of  the  petitioner  was  confirmed. 
On  appeal  to  the  District  Court  for  the  North- 
ern District  of  Califoma.  the  decision  was  re- 
versed and  the  claim  rejected.  The  claimnnt 
then  appealed  to  this  court,  where,  at  the  De- 
cember Term,  1853,  the  decree  of  the  District 
Court  was  rcverspcl ;  it  not  apiiearing  that  the 
premises  were  witliin  the  jurisdiction  of  that 
court,  but  with  leave  to  amend  the  pro<*edinfr» 
with  regard  to  the  jurisdiction  or  any  otiici 
matter  of  form  of  substance  which  might  be 
necessary. 

16  How.  019. 

On  pre<<enting  the  mandate  of  this  court  to 
the  District  Court,  leave  was  given  to  ampnd 
the  proceedings,  which  was  done,  and  that 
court  affirmed  tlio  decision  of  the  Board  of 
Commissioners.  The  United  States  thereupon 
appealed  to  this  court. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

)fr.  C.  Cusbing,  Atty.-Gen.,  for  the  appel- 
lante. 

Mr.  William  Carey  Jones  for  the  appellee. 

The  arguraente  of  counsel,  being  almost  en- 
tirely confined  to  the  facto,  are  not  here  giv'm. 

Mr.  Justice  Grier  delivered  the  opinion  of  the 
court: 

The  appellee,  Cruz  Cervantes,  having  com- 
plied with  the  provisions  required  by  law,  ob- 
teined  a  grant  from  Nicholas  Guterriez,  then 
Governor  of  California,  "of  a  parcel  of  land 
known  by  tlie  name  of  San  Joaquin,  boumled 
on  the  north  by  San  Felipe,  on  the  south  by 
Santa,  on  the  west  by  the  plain  of  San  ■lii.-iii. 
and  on  the  east  by  the  hills  of  the  same  name," 
containing  the  quantity  of  two  leagues. 

This  concession,  dated  April  1,  18:<(i.  was 
presented  to  the  Departmental  Assembly  for 
confirmation.  The  committee  reported  in  favor 
of  the  grant — "on  the  12th  of  July  it  wa-s  re- 
turned to  the  committee  for  ite  reformation." 
This  concludes  the  expediente  as  certified  from 
the  archives.  It  does  not  appear  wliotlier 
any  further  action  was  taken  on  the  subject  by 
the  Assembly;  nor  do  the  books  exist  amon<; 
the  archives  from  which  any  further  facts  can 
be  ascertained. 

The  land  granted  was  reported  to  lie  within 
the  ten  littoral  leagues,  and  as  having  at  one 
time  appertained  to  the  mission  of  San  .luan 
Bautista — on  a  reference  of  the  exptnlicnte 
made  to  the  steward  of  the  mission,  their  con- 
sent was  certified,  that  "the  place  to  be  adju- 
dicated to  the  petitioner  so  far  as  the  hilU, 
without  touching  the  oak  grove,"  etc. 

•Within  the  space  of  two  years  Cer-  [*555 
vantcs  entered  on  the  land,  built  on  it,  and  cul- 
tivated it,  and  continues  so  to  do.  On  tbe  10th 
of  February,  1841,  juridical  possession  waj 
delivered  to  him  by  metes  and  bounds  with  tlic 
customary  formalities. 

The  objections  to  the  validity  of  this  grant 
are:  1st  That  it  was  not  approved  by  the  De- 
partmental Assembly.     2d.     That  the  land   is 
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within  tlM  ten  littoral  Iragues.  3d.  That  it 
belonged  to  a  miasion,  and  it  was  therefore  un- 
lawful to  grant  it. 

1.  The  flmt  objection,  if  true  in  fact,  has 
been  disposed  of  by  this  court  in  the  case  of 
U.  S.  y.  Reading,  decided  at  this  term  (18 
How.  I).  Besides,  so  far  as  the  archives  show 
any  action  of  the  Assembly  on  this  grant,  it  is 
an  approval  of  it;  and  as  there  is  no  evidence 
that  it  waj)  rejected  or  annulled,  or  any  further 
report  made  on  it,  the  grantee  should  have  the 
benefit  of  the  presumption  of  a  decision  in  his 
favor. 

2.  The  objection  that  the  land  Men  within  the 
ten  littoral  leagues,  has  just  been  <li!i]iosrd  of, 
in  the  case  of  The  U.  S.  t.  Arguello,  18  How. 
539. 

3.  As  to  the  objection  that  the  land  had  be- 
longed to  the  mission. 

The  large  tracts  of  land  appurtenant  to  the 
mission  establishments,  were  never  vested  in 
the  Church,  or  any  other  corporation  or  indi- 
ridual.  by  any  grant  of  a  legal  title.  The  mis- 
sionaries and  Indians  had  an  usufruct  or  occu- 
pancy uf  the  land,  at  the  will  of  the  sovereign. 
The  record  sliows,  that  thougli  the  lands  now  in 
question  had  formerly  been  occupied  by  the 
mission,  they  were  not  so  at  the  time  this  grant 
was  made.  It  was  made,  also,  with  the  assent 
of  the  mission,  who  set  up  no  claim  to  further 
occupancy. 

The  17th  section  of  the  Begulations  of  1828 
forbids  lands  "occupied"  by  missions  from  be- 
ing made  the  subject  of  "colonization  grants 
for  the  present,"  etc.,  and  can  therefore  have 
no  application  to  lands  not  so  occupied,  and 
not  made  the  subject  of  "colonization."  Be- 
sides, in  1833  and  1834,  the  government  of  Mex- 
ico jMissed  laws  to  secularize  the  missions; 
since  which  time,  the  public  authorities  have 
granted  these  lands  to  individuals  in  the  same 
manner  as  other  public  lands;  as  has  been  de- 
cided by  this  court  in  the  case  of  U.  S.  t. 
Ritchie,   17   How.   625. 

Tlie  judgment  of  the  District  Court  is,  there- 
fore, affirmed. 

Dissenting,  Mr.  Justice  DanieL 

See  dissenting  opinion  of  Mr.  Justice  Dan- 
iel in  Arguello  v.  United  States,  next  preced- 
ing case. 

Aff'g— Hoff.  L.  C.  0. 


556»]  'THE  UNITED  STATES,  Appts., 

▼. 

JUAN    MANUEL   VACA   and   Juan    Fhelipe 

Pcna. 

(See  S.  C.  18  How.  550-.'>37.) 

Mexican  grant— condition  subsequent — Fremont 
T.  U.  S.  ante,  241  (17  How.  442),  aOirmed. 

Mexican  Krnnt.  Where  claimant  wns  hindered 
from  performing  a  condition  snliscnnent.  In  bis 
Krant,  wlilcli  only  left  (jinnlee's  title  open  to  be  de- 
nounced, by  tlie  revohillunaiy  mute  of  the  coun- 
frj.  the  non-fuinilmenl  of  It  will  not  work  a  for- 
ffiiiire  of  his  title. 

The  want  of  a  survey,  and  that  there  is  no  su^ 
tlclent  designation  of  iHiuudsrItis  to  sever  the  Innd 
from  the  public  domain.  Is  oo  sulOcleol  objection, 
t*  li.  ed. 


wbers  the  qnantlty  Is  defined  and  the  ceneral  lo> 
callty. 

The  case  of  Fremont  v.  United  States,  17  How. 
542,  applied  to  this  case,  and  afDrmed. 

ArgueJ  Apr.  24,  1866.    Decided  May  12,  1856. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District  ot 
California. 

The  case  is  here  on  appeal  from  the  decision 
of  the  District  Court  of  the  United  States  for 
the  Northern  District  of  California,  reversing 
the  decision  of  the  Land  Commissioners,  and 
confirming  to  the  appellees  a  certain  Mexican 
land  claim  in  that  State. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Mr.  C.  Ciuliing,  Atty.-Gen.,  for  the  appel- 
lants. 

Messrs.  Jones  and  Strode  for  appellees. 

The  arguments  of  counsel,  being  confined  al- 
most entirely  to  the  facts,  are  not  here  given. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

On  the  27th  January,  1843,  the  claimants  and 
appellees  in  this  case,  Juan  Manuel  Vaca  and 
Jnsg  Phelipe  Pena  (the  latter  under  the  name 
of  Armijo),  received  a  grant  of  land  from 
Micheltorena,  then  Governor;  the  boundaries  of 
which,  as  stated  in  the  grant,  are  the  Sacra- 
mento River  on  the  east;  on  the  west  the 
Sierra  of  Napa;  at  the  north,  the  Creek  of 
Lihuaytos  (which  was  also  given  as  the  name 
by  which  the  tract  should  be  designated),  and 
the  extent  ten  sitios  de  ganado  mayor.  Prior 
to  this  grant,  a  sketch  or  map  was  furnished, 
according  to  the  law,  as  is  shown  in  the  recitals 
of  the  grant. 

The  grant  was  made,  as  expressed  in  it,  sub- 
ject to  "the  measurements  to  be  made  of  contig- 
uous ranchos,"  and  the  judicial  possession  to  be 
given  after  the  confirmation  of  the  grant. 

Among  the  contiguous  ranchos,  on  the  same 
creek  or  river,  and  which  had  not  been  meas- 
ured, was  that  of  William  Wolfskill.  Between 
the  claimants  and  Wolfskill  a  dispute  of  bound- 
ary arose,  which  prevented  the  lands  of  either 
from  being  measured,  which  continued  till 
1845. 

In  1845  the  dispute  was  settled  by  proceed- 
ings had  before  the  proper  authorities,  in  which 
it  was  agreed  that  Wolfskill  should  remain 
with  the  lands  that  he  claimed  on  the  upper 
part  of  the  creek,  and  Vaca  and  Pena  should 
take  theirs  adjoining  his  on  the  east. 

Vaca  and  Pena  petitioned  the  Governor  Poco- 
for  a  new  grant,  corresponding  to  the  agree- 
ment, and  producing  the  former  grant  as  » 
foundation  for  it. 


THE  UNITED  STATES,  Appts., 

V. 

THOMAS  0.  LARKIN  and  John  S.  Missroon. 

(See  S.  0.  18  How.  557-565.) 

Mexican  grant — quantity — objection  that  grant 
is  fictitious,  cannot  be  taken  here  for  first 
time— other  objections. 

Mexican  grant.  Where  the  concession  by  gov- 
ernor limits  the  quaotltv  to  eleven  square  leasues. 
Held,  that  tbt  decree  at  the  commissioners  and  of 
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the  District  Court  properiT  limited  the  eonflrma- 
tion  to  ume  quantity.  If  contained  within  the 
■ketch  called  for  by  the  patent. 

The  objection,  that  the  crant  la  a  flctltioua  one, 
cannot  be  taken  in  this  court  (or  the  flrat  time. 

The  objection  that  the  grant  haa  not  been  con- 
flrmed  by  the  Departmental  Assembly,  the  circum- 
atancet  nelng  the  same,  is  settled  by  FrCmont  ▼. 
United  States,  17  How.  M2. 

The  sainr  may  be  said  of  the  objection,  that  Judi- 
cial   possession    was   not   taken. 

Orant  not  void  for  want  of  condition  of  possea- 
■lon  within  a  year. 

Argued  May  1,  1866.  Decided  May  12,  18S6. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
California. 

The  appellees  claim  a  certain  tract  of  land 
in  California  under  Mannel  Jimeno.  The  claim 
was  confirmed  by  a  decree  of  tlie  Board  of 
Land  Commissioners,  which  decree  was  affirmed 
on  appeal  by  the  District  Court. 

The  United  States  then  took  an  appeal  to 
this  court. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Mr.  C.  Cushing,  Atty-Gen.,  for  the  appellants. 

Messrs.  A.   H.  Lawrence,  A.  C.  Wbitcomb, 

E.  L.  Gotild,  and  Wylie,  for  appellees. 

The  arguments  of  counsel,  being  confined 
almost  entirely  to  the  facts,  are  not  here  given. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
em  District  of  California,  in  which  a  land 
claim  was  confirmed  to  the  appellees,  and  which 
had  been  previously  conlirmed  by  the  Board  of 
Commissioners. 

The  grant  was  made  to  Manuel  Jimeno,  who 
was  at  the  time  Secretary  of  the  Government 
of  California,  by  Governor  Micheltorena,  on 
the  4th   November,    1844. 

The  petition  for  the  same  is  as  follows: 
"Excellent  Sir  Governor; 

I,  Manuel  Jimeno  Cassarin,  a  resident  of  this 
department,  represent  before  Y.  E.,  with  due 
respect,  that,  inasmuch  as  it  suits  my  interests 
to  establish  a  rancbo  about  (port)  the  Sacra- 
mento River,  according  to  the  accompanying 
sketch,  I  entreat  Y.  E.  to  be  pleased  to  grant 
to  me,  since  it  lies  completely  unoccupied,  and 
nobody  has  petitioned  for  it,  the  land,  as  it  is 
made  apparent  by  the  general  map,  formed  this 
year  by  the  Land  Surveyor  Bidwell.  By  which 
grace  I  will  receive  mercy  from  Y.  E. 

(Signed)  Manuel  Jimeno. 

Monterey,  November  the  1st,  1844." 

And  on  the  same  day  the  Governor  made  the 
following  memorandum: 

Monterey,  November,  I,  1844. 

The  party  concerned  not  being  able  to  report, 
on  account  of  his  being  at  a  time  concerned, 
6&V*]  party  and  secretary  of  government,  *1 
order  that,  whatever  it  may  be  convenient  to 
have  in  mind,  for  the  purpose  of  coming  to  a 
determination,  be  brought  to  my  knowledge. 
(Signed)  Micheltorena." 

And  on  the  next  day  directions  were  given 
for  the  issuing  of  the  patent,  as  follows: 

"Monterey,  November  the  2d,  1844. 

After  having  seen  the  petiUoa  at  the  head  of 
486 


tbu  record  of  proceedings,  the  unenltivated 
state  in  which  the  land  petitioned  for  lies,  ac- 
cording to  the  general  map  which  has  been 
formed  of  the  Sacramento  River,  and  whatever 
else  it  was  found  convenient  to  attend  to,  ia 
conformity  with  the  laws  and  regulations  on 
the  subject,  I  declare  Don  Manuel  Jimeno  the 
owner  of  eleven  square  leagues  ("Sitios  de 
Ganado  Mayor")  between  Sacramento  River. 
the  ranch  which  the  children  of  Senor  Larkin 
have  applied  for,  and  the  vacant  lands  lying, 
south,  as  the  respective  sketch  shows.  Let  the 
corresponding  patent  be  issued;  let  it  be  en- 
tered in  the  respective  book;  and  let  it  be  de- 
livered to  the  party  concerned,  for  his  security 
and  other  ends. 

(Signed)  Micheltorena." 

And  on  the  4th  November  the  patent  was  is- 
sued, in  the  following  terms: 

"[L.  S.]  ^e  eititen  Manuel 

[Maritime  Custom  Micheltorena,  General 
House,  Monterey.]  of  Brigade  of  the 
Mexican  army.  Adjutant-General  of  the  staiT 
of  the  same.  Governor,  Commandant-General, 
and  Inspector  of  the  Department  of  Cali- 
fomias. 

"[L.  8.1  Whereas  Don  Manuel 

[Govern't  of  the  De-      Jimeno    has    petitioned 

partment  of  the  for  his  personal  benefit 

Californias.]  for    the    tract  of    land 

which  is  unoccupied  between  the  ranch 
which  has  been  granted  to  the  children 
of  Don  Tomas  O.  Larkin,  the  River 
Sacramento,  and  the  uncultivated  lands  which 
are  on  the  side  of  the  south,  entirely  in  con- 
formity with  the  showing  in  the  corresponding 
plan.  The  necessary  preliininaries  and  investi- 
gations having  been  gone  through  with,  as  di- 
rected by  the  laws  and  regulations  on  the  sub- 
ject; exercising  the  authority  in  me  vested,  in 
the  name  of  the  Mexican  nation,  I  have  ju^t 
granted  to  him  the  said  land,  subject  to  tlie  fol- 
lowing conditions: 

1st.  He  may  inclose  it  without  prejudice 
to  the  crossways,  roads,  and  right  of  way;  he 
shall  enjoy  it  freely  and  exclusively,  destining 
it  to  the  use  and  cultivation  which  best  suits 
him. 

2d.  He  shall  solicit  the  proper  judge  to  g^ve 
him  juridical  possession  *of  it  in  virtue  [*560 
of  this  grant,  for  the  which  boundaries  thereof 
shall  be  marked  out,  within  the  limits  of  which, 
besides  the  usual  landmarks,  he  shall  plant 
some  fruit-bearing  or  some  forest  trees  of  some 
utility. 

3d.  If  he  shall  contravene  these  conditions 
he  will  lose  his  right  to  the  land. 

Wherefore,  I  order  this  title,  being  of  itself 
duly  firm  and  valid.  Record  thereof  shall  ba 
taken  in  the  proper  book,  and  that  it  be  deliv- 
ered to  the  party  interested  for  his  security, 
and  for  other  purposes. 

Given  in  Monterey,  this  fourth  day  of  No- 
vember, one  thousand  eight  hundred  ajid  forty- 
four. 

(Sg'd)  Man'l  Michelt'a. 

(^d)  Franc'o  Aree, 

First  OfficiaL 

The  record  of  this  ^rant  has  been  taken  in 
the  proper  book,  at  foko. 

Franc'o  Aree. 
18  How* 
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On  the  Zlst  April,  1846,  Jimeno  made  appli- 
cation to  the  Departmental  AMembly  for  a  con- 
firmation of  his  grant. 

'^o    the    Excellent    Departmental    Assembly: 

I,  Manuel  Jimeno,  represent  before  Y.  E., 
with  all  due  respect,  that  by  the  adjoined  title 
is  proved  the  grant,  made  in  my  favor,  of  a 
tract  of  land  on  the  margins  of  the  Sacramento 
C'corresponde")  River,  and,  inasmuch  as  it 
pertains  (correspond)  to  Y.  E.,  to  give  Y.  E. 
Approval. 

I  beg  Y.  E.  to  deign  to  grant  it  to  me,  trhere- 
bjr  I  will  receive  grace  and  mercy.  I  swear  so ; 
and  Y.  E.  will  be  pleased  to  excuse  my  usage 
of  common  paper,  there  being  none  of  the  cor- 
nsponding  paper. 

(Signed)  Manuel  Jimeno. 

Monterey,  April  the  Slst,  1846." 

And  on  the  3d  June,  the  some  year,  that  body 
acted  upon  the  application,  of  which  we  have 
the  following  record: 

"Angeles,  June,  the  3d,  1846. 

Account  having  been  given  in  to-day's  ses- 
sion to  the  Excellent  Departmental  Assembly, 
with  this  instancy,  it  was  ordered  to  be  re- 
ferred, together  with  the  resptctive  record  of 
procee<lings,  to  the  committee  on  vacant  lands,  j 
(Signed)  Augustin  Olivera."     ! 

561*]  *Jimeno  and  his  wife  conveyed  all 
their  interest  in  the  land  to  the  appellees  ou 
the  30th  August,  1847;  soon  after  which  the 
grantees  took  actual  possession,  and  have  occu- 
pied and  possessed  the  same  ever  since. 

The  petition  to  the  Governor  was  accompa- 
nied with  a  sketch  or  map  giving  the  location 
and  boundaries  of  the  tract  solicited,  and  re- 
ferred, also,  to  a  general  map  of  the  valley  of 
the  Sacramento  River,  made  by  Bidwell,  a  land 
surveyor,  the  same  year.  The  quantity  of 
land  was  not  spcciflcally  designated  in  the  pe- 
tition. Neither  does  the  patent  itself  designate 
the  quantity,  but  refers  to  the  sketch  accom- 
panying the  petition.  But  the  concession  and 
direction  by  the  Governor  to  the  pro|ier  oflicer 
to  issue  the  patent,  limits  the  quantity  to 
eleven  square  leagues,  and  which  concession  and 
direction  constitute  a  part  of  the  evidence  of 
the  title,  or  according  to  the  Mexican  vocabu- 
lary, a  part  of  the  "expediente"'  and  therefore 
nay  well  qualify  and  limit  the  quantity  to  this 
number,  even  if  the  number  of  leagues  within 
the  boundaries,  as  given  by  the  rough  sketch, 
exceeded  it;  especially  should  this  construction 
be  given  as  the  power  of  the  Governor  to  grant 
to  a  single  person  was  limited  so  as  not  to  ex- 
ceed this  quantity,  according  to  the  12th  sec- 
tion of  the  Decree  of  the  Mexican  Congress  of 
the  18th  August,  1824. 

The  decree  of  the  Commissioners,  and  also  of 
the  District  Court,  very  properly  limited  the 
oonfiimation  to  the  extent  only  of  eleven 
■qnare  leagues,  provided  the  quantity  should  be 
eontained  within  the  sketch  called  for  by  the 
psttent,  and  if  there  should  be  less  than  that 
quantify,  then  no  more  than  this  lesser  quan- 
^tr  is  eonflrmed. 

No  question  appears  to  have  been  made  as  to 
tlie  practicability  of  locating  the  grant  in  the 
tribunals  below;  nor  do  we  see  any  ground 
upon  which  such  a  question  could  have  been 
properly  raised  in  the  case. 
t*  h,  ed. 


The  plan  or  sketch  found  !tt  the  expediente, 
in  connection  with  the  description  given  in  the 
grant,  furnishes  all  the  materials  essential  to 
determine  the  l>oundarie8.  Three  sides  are  giv- 
en, and  the  quantity  will  guide  the  surveyor  in 
closing  the  lines  by  running  the  fourth. 

It  has  been  suggested  on  the  argument  here, 
that  this  grant  is  a  fictitious  one,  made  by  the 
Governor  to  the  Secretary  of  the  Territory  ac- 
cording to  the  forms  of  law,  for  the  purpose  of 
defrauding  the  United  States.  One  ansM'er  to 
the  suggestion  is,  that  no  objection  as  to  th* 
bona  fides  of  the  grant  was  taken  before  either 
of  the  tribunals  below,  where  it  should  have 
lieen  made,  if  relied  on  by  the  government,  so 
as  to  have  given  the  claimants  an  opportunity 
to  have  met  it.  To  permit  it  to  be  taken  in  the 
appellate  court  for  the  first  time,  where  there 
is  no  *opportunity  for  explanation,  [*S«S 
would  be  a  surprise  uiion  them,  of  which  they 
might  justly  complain.  The  Conimissioners  say, 
"the  grant  is  fully  proven,  and  we  find  no  cause 
to  doubt  its  genuineness."  And  the  judges  of 
the  District  Court  observe,  "that  the  grant  is 
fully  proved;  nor  is  its  genuineness  called  in 
question." 

Besides  this  answer  to  the  suggestion,  even 
were  we  to  entertain  the  question,  we  see  noth- 
ing in  the  record  to  justify  the  imp\itation. 
The  grant  was  made  4th  November,  184-1,  at  a 
time  when  California  was  in  the  full  iiossession 
of  the  Mexican  authorities,  and  more  titan  a 
year  previous  to  any  hostile  entry  of  the  forces 
of  the  United  States,  and  more  than  three  years 
before  the  cession  of  the  country  to  this  Gov- 
ernment. The  fact  that  seems  most  to  be  re- 
lied on  to  maintain  tlie  suggestion  is,  that 
Jimeno,  the  grantee,  was  the  Secretary  of  the 
Territory  at  the  time,  and  hence  the  grant  an 
act  of  favoritism.  But  there  is  nothing  in  the 
Decree  of  18th  August,  1824,  of  the  Mexican 
Congress,  or  in  the  Regulations  of  the  21st 
November,  1828,  forbidding  such  grants.  On 
the  contrary',  it  is  known  to  be  the  usual  mode 
of  remuneration  to  an  officer  of  the  government 
for  meritorious  publio  services.  A  preference 
is  given  to  such  officers  in  the  distribution  of 
the  public  lands  by  the  0th  article  of  Decree  of 
1824,  above  referred  to. 

It  is  also  objected  that  the  grant  does  not 
contain  the  condition  of  confirmation  by  the 
Departmental  Assembly;  and  also  tliat  there 
has  been  no  confirmation  by  that  body. 

The  6th  Regulation  of  November,  1828,  pro- 
vides, that  grants  to  individuals  or  families 
shall  not  bo  definitively  valid  without  the  pre- 
vious approbation  of  the  Departmental  Assem- 
bly to  wliich  the  respective  "expedientes"  shall 
be  referred.  Tliere  is  nothing  in  this  or  any 
other  regulation  that  requires  this  condition  to 
be  inserted  in  the  patent. 

It  apiiears  from  the  records  in  the  ease,  that 
the  grant  was  submitted  to  this  body  by  .limuno 
on  the  21st  April,  1846;  and  that  tjiat  body,  on 
the  3d  June  following,  referred  it  to  the  com- 
mittee on  vacant  lands;  but,  for  aught  that  ap- 
pears, no  further  action  was  had  U|Kitt  it.  Tlie 
expediente,  however,  which  was  before  tliis 
body,  seems  afterwards  to  have  been  returned 
to  the  appropriate  office  for  the  keeping  of 
these  records,  and  was  found  in  the  government 
archives. 

The  6th  ReguUtion  of  1828  proHdes  that,  •Hf 
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the  Governor  does  not  obtain  tlie  approval  of 
the  Departmental  Assembly,  he  shall  report  the 
same  to  the  supreme  government,"  together 
with  the  "expediente,"  for  its  decision.  Inas- 
much as  the  record  of  the  title  was  fonnd  re- 
turned by  the  Governor  to  the  government  ar- 
chives and  not  forwarded  to  the  supreme  gov- 
5SS*]  emment,  it  is  'insisted,  on  behalf  of  the 
claimants,  that  the  fair  presumption  is,  that 
the  grant  had  been  approved;  otherwise,  it 
would  not  have  been  returned  to  government 
archives. 

However  this  may  be,  it  is  not  important  to 
determine,  as  it  was  settled,  after  full  consider- 
ation, in  the  case  of  Fremont  v.  U.  S.  17  How. 
642,  603;  that  the  omission  to  procure  the 
confirmation  under  circumstances  existing  sim- 
ilar to  those  attending  this  case  did  not  operate 
to  defeat  or  avoid  the  title. 

The  grant,  in  that  case,  to  Alvarado,  was 
made  by  the  same  Governor,  and  in  the  same 
year  of  the  present  grant,  and  we  may  add 
that  the  grantee  was  a  military  ofTicer  of  the 
government  at  the  time;  the  present  grsMtn 
was  a  civil  officer. 

The  same  case  also  furnishes  a  full  answer  to 
the  objections,  that  judicial  possession  was  not 
taken  of  the  land.  We  refer  to  the  grounds 
there  stated  without  repeating  them,  as  that 
facts  in  this  case  fully  warrant  the  view  there 
presented. 

It  is  also  objected  that  the  grant  does  not 
contain  the  usual  condition  of  cultivation  and 
habitation  within  the  year.  Neither  the  Act  of 
the  Mexican  Congress  of  1824  nor  the  Regula- 
tions of  1828,  prescribe  any  particular  form  of 
grants  or  patents  of  the  public  lands.  And 
there  appears  to  have  been  no  uniformity  in 
the  conditions  annexed  in  those  issued  by  the 
diflTerant  political  chiefs,  nor  even  as  it  respects 
those  issued  by  the  same  individual.  Great 
latitude  seems  to  have  been  exercised  in  pre- 
■eribing  these  conditions,  both  as  to  the  num- 
ber and  the  nature  of  them;  also,  in  respect  to 
the  time  within  whieh  the  possession  was  to  be 
taken  when  inserted  as  a  condition.  It  is  un- 
derstood that  the  condition  was  usually  dis- 
pensed with  in  cases  where  the  grantee  was  in 
actual  possession  at  the  time  of  the  grant.  It 
was  probably  dispensed  with  in  the  present 
ease,  as  the  grantee  was  the  Secretary  of  the 
Territory,  and  his  services  required  at  the  seat 
of  government;  especially  as  it  appears  that  a 
civil  disturbance  had  broken  out  between  the 
political  authorities,  and  which  continued  down 
until  possession  was  taken  of  the  country  by 
the  United  SUtes  in  184(!  and  1847. 

We  think  it  would  be  going  further  than  re- 
quired by  any  of  the  provisions  of  the  Law  of 
1824,  or  Regulations  of  1828,  to  hold  the  grant 
void  for  the  want  of  this  condition  of  possession 
within  a  limited  time;  more  especially,  as  it  ap- 
pears that  actual  possession  was  taken  of  the 
land  as  soon  as  the  state  and  condition  of  the 
country  would  admit,  and  which  has  been  held 
ever  since.  And  we  are  the  more  bound  to  hold 
this  construction  in  respect  to  this  particular 
condition,  as  the  court  have  already  held,  after 
the  fullest  consideration,  that,  even  in  cases 
where  the  condition  is  contained  in  the  grant, 
the  non-compliance  with  its  terms  will  not  nec- 
essarily have  the  effect  to  avoid  the  title.  Cir- 
cumstances nuy  excuse  the  omission. 


•Upon  the  whole,  we  are  satisfied  that  [•6«4 
the  judgment  of  the  court  below  was  right,  and 
should  be  aflirmed. 

Mr.  Justice  Campbell,  di!<senting: 

In  exercising  the  jurisdiction  conferred  by 
the  Act  of  Congress  of  the  3d  March,  1851,  in 
reference  to  claims  for  lands  in  California,  it 
seems  to  me  this  court  should  be  satisfied  that 
the  claimant  has  received  a  title  from  the  Gov- 
ernor who  was  a  legal  representative  of  the 
Mexican  nation,  and  that  no  credit  should  at- 
tach to  the  acts  of  the  usurpers  who  from  time 
to  time  occasioned  anarchy  and  civil  war  in 
that  Territory;  that  the  grant  should  be,  in 
spirit  and  effect,  a  coloniiration  grant,  in  ac- 
cordance with  the  Mexican  laws;  that  it  should 
describe  the  lands  so  that  they  can  be  identi- 
fied; and  that  the  conditions  of  improvement 
and  occupancy  should  be  substantially  fulfilled. 
The  case  before  us  is  a  claim  for  eleven  leagues 
of  land  lying  on  the  Sacramento  River,  with 
that  length,  and  of  a  league  in  width.  The 
papers  purport  to  have  been  made  during  the 
first  four  days  of  November,  1844.  by  the  Gov- 
ernor of  the  Territory,  in  favor  of  one  Jinicno, 
the  Secretary  of  the  Government.  The  usual 
inquiries  could  not  be  made,  for  the  party  in- 
terested was  charged  with  the  performance  of 
that  duty;  though  the  Governor  recites  that, 
in  making  the  grant,  he  had  conformed  to  the 
regulations.  The  patent  issued  the  4th  Novfui- 
ber,  1844,  subject  to  the  conditions  that  jurid- 
ical possession  should  be  taken,  and  the  pro[)er 
boundaries  marked  out,  and  that  the  grantee 
should  plant  fruit-bearing  or  forest  trees  of 
some  utility;  and  if  he  failed  to  perform  the 
conditions  he  should  lose  the  land:  No  act  was 
done  by  this  person  during  1844  or  1846,  or  the 
early  part  of  1846,  which  indicates  any  claim 
on  his  part  to  this  land.  Tliere  is  a  petition 
entered  by  himself  on  the  expediente,  directed 
to  the  Departmental  Assembly,  dated  2l8t 
April,  1846,  asking  for  a  confirmation  and  a 
certificate  of  one  Olivera,  dated  3d  June,  184C, 
that  it  had  been  presented  and  referred  to  the 
committee  of  public  lands.  Here  the  connection 
of  Jimeno  terminates.  The  preparation  nf 
these  papers  is  the  whole  extent  of  that  con- 
nection. In  August,  1847,  the  petitioner,  Lar- 
kin.  Consul  of  the  United  States  at  Monterey, 
purchases  from  Jimeno  this  claim  for  $l,0(M), 
or  rather,  that  is,  the  price  recited  in  the  deed 
of  Jimeno  to  him.  The  American  flag  had  been 
raised  at  Monterey  twelve  months  before,  and 
the  whole  country  was  then  in  possession  of 
General  Kearney. 

*We  have  some  unsatisfactory  evi-  [*50S 
deuce  that  Larkin,  either  in  1847  ov  1848,  sent 
a  Spaniard  to  enter  upon  this  land ;  a  camp,  in 
which  he  might  find  a  shelter  and  some  con- 
veniences for  collecting  cattle,  form  the  facts 
of  this  settlement. 

Neither  Jimeno  nor  Larkin  entered  upon  or 
occupied  the  land.  This  evidence  merely  shows 
that  Larkin  was  laying  the  foundations  for  a 
claim  upon  the  United  States,  and  was  wholly 
unconnected  with  the  Mexican  regulations.  The 
evidence  satisfied  me  that  this  claim  was  fab- 
ricated after  the  difficulties  between  the  Unitoil 
States  and  Mexico  had  occurred,  with  a  view 
to  enable  the  American  Consul  at  Moutereji 
to  profit  from  it,  in  tlie  event  of  the  cessioi^. 
of  the  country  to  the  United  States.     1  la;^ 
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no  stress  upon  the  fact  that  the  papers  are 
foond  in  the  archives.  I  presume  Jimeno  was 
the  keeper  of  those  archives.  I  dissent  from 
the  judgment  of  the  court  confirming  this  claim. 

See,  also,  Mr.  Justice  Daniel's  dissenting 
opinion  in  Arguello  t.  United  States,  ante, 
482. 

Affg— Hoir.  L.  C.  «. 


ALEXANDKR  DEX>nSTOUN,  John  Dennls- 
toun,  William  Wood,  Partners  under  the 
Style  of  A.  Dennistoun  &  Co.,  Plaintiffs, 

V. 

ROGER  STEWART. 

(See  S.  C.  18  How.  505-669.) 

Jurisdiction — questions  certified,  must  be  ques- 
tions of  law — points  must  be  single,  and  not 
eoTer  whole  case. 

In  order  that  tbis  court  may  have  Jnriadlctlon 
under  the  Act  of  April  '.!&.  1802,  autborislnE  divi- 
sions of  opiuion  to  be  certlfled,  the  followine 
requisites  are  necpssary : 

1.  Tbey  most  lie  questions  of  law  and  not  ques- 
tions of  fact — distinctly  and  particularly  stated. 

2.  The  points  must  be  single  and  not  bring  np 
the  whole  cnse  for  declRlon. 

The  certificate  not  presenting  to  this  court  any 
specific  question  of  law,  but  referring  to  this  court 
the  entire  law  of  the  case  as  It  might  arise  upon  all 
the  facta  supposed  by  the  court  and  which  had  not 
been  found  by  the  Jury,  this  court  cannot  take 
Jurisdiction. 

Argued  Apr.  15,  1856.    Decided  May  12,  1856. 

ON  a  certificate  of  division  in  opinion  be- 
tween the  Judges  of  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Alabama. 
The  case  is  fully  stated  by  the  court. 
Mr.  Philips  for  plaintiffs. 
Mr.  Soger  Stewart,  in  person. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

This  catise  comes  before  us  upon  a  certificate 
of  division  in  opinion  between  the  judges  of  the 
Circuit  Court  of  the  United  States  for  the  5th 
Circuit  and  Southern  District  of  Alabama. 

The  evidence  before  the  Circuit  Court  on 
which  tite  division  in  opinion  arose,  was  of 
the  following  character: 

The  defendant,  on  the  0th  day  of  SeptemlMr, 
1850,  at  Mobile,  in  the  names  of  James  Reid  & 
Co.,  of  which  firm  the  defendant  was  a  mem- 
ber, drew  a  bill  on  Henry  Goa  Booth,  at  Liver- 
|N>ol,  for  the  sum  uf  £4,417  14s.  lid.  sterling, 
payable  at  sixty  days'  sight,  to  the  order  of 
the  drawers  in  London,  on  account  of  1,058 
liales  of  cotton,  shipped  by  the  drawer*  to  the 
drawee  by  the  ship  Windsor  Castle. 

This  bill  was  indorsed  by  the  defendant,  by 
the  name  and  style  of  his  firm,  to  the  plain- 
tiffs, and  after  acceptance,  having  been  re- 
turned protested  for  non-payment,  an  action 
of  assumpsit  was  brought  for  the  amount  oi 
the  bill  and  charges  by  the  indorsees  against 
the  defendant  as  drawer. 


NoTB. — Cnrea  certlfled  on  division  of  Circuit 
Court.  Jurisdiction  of  V.  8.  Supreme  Conrt.  On 
what  division  should  be.  See  note  to  Webster  v. 
Caooer,  13  L.  ed.  U.  8.  323. 


Upon  the  trial  before  the  Circuit  Court  tliero 
were  introduced  and  read  tlie  testimony  of  sun- 
dry witnesses,  examined  on  the  part  both  of 
the  plaintiffs  and  Ihe  defendant. 

The  object  of  the  plaintiffs  was  to  sustain 
their  right  of  recovery  upon  the  bill,  by  show- 
ing that  this  right  had  not  been  lost  or  im- 
paired by  any  irregularity  or  delinquency  of 
the  plaintiffs  as  indorsees  and  holders  of  the 
bill  for  value. 

*By  the  evidence  adduced  by  the  de-  [*S6>7 
fendant  it  was  designed  to  show  that,  pre- 
viously to  the  purchase  of  the  1,058  bales  of 
cotton,  and  as  a  part  of  the  agreement  on 
which  the  purchase  was  to  be  made,  the  de- 
fendant, or  the  person  or  persons  by  whom  the 
funds  for  that  purchase  should  be  advanced, 
should  hold  the  bill  of  lading  of  the  cargo  as 
security  for  such  advances;  that  this  agree- 
ment was  adopted  by  the  plaintiffs,  who  re- 
quired and  received  the  bill  of  lading  as  a  pre- 
cedent condition  to  their  purchase  of  the  bills 
drawn  on  Booth  by  the  defendant;  that  the 
bill  of  lading  thus  received  as  a  security,  was 
transmitted  by  the  plaintiffs  to  a  branch  of 
their  firm  in  Liverpool,  and  by  the  Liverpool 
branch,  with  the  knowledge,  and  in  violation 
of  that  agreement,  was  surrendered  to  one 
Byrne,  a  creditor  of  Booth,  and  thus  diverted 
from  the  purposes  it  was  intended  to  secure. 

Upon  the  instructions  prayed  from  the  court 
to  the  jury,  tbe  court  were  divided  in  opinion 
upon  the  following  questions: 

1.  Whether  the  firm  of  Dennistoun,  Wood 
A  Co.,  of  New  York,  or  the  plaintiffs,  were 
bound  to  hold  the  said  bill  of  lading  for  the 
shipment  on  the  said  Windsor  Castle  as  a  secu- 
rity for  the  bill  of  exchange  described  in  the 
declaration;  and  whether  any  amount  of  loss 
arising  to  the  said  defendant  from  their  fail- 
ure to  hold  the  said  bill  for  the  purpose  of  se- 
curing the  proceeds  of  the  cotton  specified  there- 
in, for  the  payment  of  the  bill  of  exchange  de- 
scribed in  the  declaration,  can  be  used  as  a  de- 
fense against  the  bill,  or  any  part  thereof. 

2.  Whether  the  said  Dennistoun  &  Co.  were 
required  to  hold  the  said  bill  of  lading  as  a 
security  for  any  bill  of  exchange  drawn  by  the 
defendant  or  his  agents  upon  the  said  shipment 
of  cotton,  other  than  those  to  which  the  same 
was  attached,  or  of  which  they,  the  said  plain- 
tiffs, had  specific  and  direct  notice  at  the  time 
of  the  settlement  with  Byrne  in  the  manner 
stated  in  the  depositions;  and  whether  notice 
to  Dennistoun,  Wood  &  Co.,  in  New  York,  was 
operative  as  a  notice  to  the  plaintiffs  in  Liver- 
pool, though  no  notice  was  received  by  the 
house  in  Liverpool  of  such  outstanding  bill  be- 
fore  said   settlement. 

3.  Whether,  if  the  plaintiffs  surrendered  the 
said  bill  of  lading  to  the  said  Byrne,  under  a 
promise  from  him  that  the  proceeds  of  the  cot- 
ton should  be  applied  to  the  payment  of  bills 
that  might  come  forward,  and  that  this  bill 
should  subsequently  come  forward;  and  that 
the  plaintiffs  have  failed  to  sue  said  Byrne,  or 
to  take  any  other  legal  proceeding  against  him, 
and  that  the  said  Byrne  has  tbe  proceeds  of 
the  cotton  more  than  sufficient  to  pay  the 
bill,  these  facts  or  any  other  facts  in  connec- 
tion therewith  that  are  contained  in  the  said 
testimony.  nlTer  any  defense  against  the  case 
of  the  plaintiffs. 
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568*]  "4.  Wlietlicr  any  view  of  the  evidence 
introduced  upon  tlie  said  trial  and  liereto  at- 
taclied,  would  warrant  the  jury  in  finding  for 
the  defendant,  upon  this  point  of  the  defense, 
to  the  case  of  the  plaintiffs. 

5.  And  the  further  question  arose,  whether 
the  Statute  of  Alabama  regulating  the  dam- 
ages upon  bills  of  exchange  like  the  present,  re- 
turned under  protest,  regulates  the  rate  of 
damage  in  this  case. 

We  think  that  our  jurisdiction  of  the  ques- 
tions certified  on  the  record  of  this  cause,  is 
forbidden  by  previous  decisions  of  this  court, 
bearing  upon  those  questions  considered  sepa- 
rately, as  well  as  upon  the  case  as  presented  by 
them  in  an  aggregate  point  of  view. 

In  the  interpretations  by  tliis  court  of  the 
Act  of  Congress  of  April  29,  1802,  authorizing 
divisions  of  opinion  at  circuit  to  be  certifled, 
the  following  requisites  have  been  prescribed 
as  indispensable  to  the  jurisdiction  of  this 
court  over  questions  upon  which  the  judges 
shall  have  been  op]>oscd  in  opinion: 

1st.  Tliey  must  be  questions  of  law  and  not 
questions  of  fact — not  such  as  involve  or  imply 
conclusions  or  judgment  by  the  judges  upon 
the  weight  or  effect  of  testimony  or  facts  ad- 
duced in  the  cause.  Vide  Wilson  v.  Hanium. 
8  How.  258.  .\nd  the  question  or  questions 
upon  which  the  judges  were  opposed  in  opin- 
ion must  be  distinctly  and  particularly  stated 
with  reference  to  that  part  of  the  case  upon 
which  such  question  or  questions  shall  have 
arisen.  Vide  The  United  States  v.  Briggs,  6 
How.  208.  It  is  said  by  the  Chief  Justice,  in 
delivering  the  opinion  of  the  court  in  this 
case,  "we  are  not  authorized  to  decide  in  such 
cases  unless  the  particular  point  ttpon  which 
the  judjrcs  differed  is  stated;"  again,  he  says: 
"the  difference  of  opinion  is  indeed  stated  to 
have  been  on  the  point  whether  the  demurrer 
should  be  sustained.  But  such  a  question  can 
hardly  be  called  a  point  in  the  case  within  the 
meaning  of  the  Act  of  Congress,  for  it  does 
not  show  whether  the  difficulty  arose  upon 
the  construction  of  the  Act  of  Congress  on 
which  the  indictment  was  founded,  or  upon 
the  form  of  proceeding  adopted  to  indict  the 
punishment,  or  upon  any  supposed  defect  in  the 
counts  in  the  indictment.  On  the  contrary, 
the  whole  case  is  ordered  to  be  certified  upon 
the  indictment,  demurrer  and  joinder,  leaving 
this  court  to  look  into  the  record  to  determine 
for  itself  whether  any  sufficient  objection  can 
be  made  in  bar  of  the  prosec\ition. 

2d.  The  points  stated  must  be  single,  and 
must  not  bring  up  the  whole  case  for  decision. 

In  the  establishment  of  this  position,  the 
rulings  of  this  court  have  been  reiterated,  and 
most  explicit. 

Beginning  with  the  case  of  The  U.  S.  v.  John 
569*]  Bailey.  •!)  Pet.  257,  it  is  in  that  case 
declared  by  the  late  Chief  Justice,  that  "the 
language  of  the  6th  section  of  the  Act  to  amend 
the  judicial  system  of  the  TTnitcd  States  shows 
conclusively  that  Congress  intended  to  provide 
for  a  division  of  opinion  on  single  points  which 
frequently  occur  in  the  trial  of  a  cause;  not 
to  enable  a  circuit  court  to  transfer  an  entire 
cause  into  this  court  before  a  final  judgment; 
a  construction  which  would  authorize  such  a 
transfer  would  counteract  the  policy  which 
forbids  writs  of  error  or  appeals  until  the 
A90 


judgment  or  decree  be  final."  To  the  same 
effect,  and  enunciated  in  language  equally  if 
not  even  more  explicit,  will  be  found  the  de- 
cisions of  Adams  &  Co.  v.  Jones,  12  Pet.  207; 
of  White  y.  Turk  et  al.  12  Pet.  238;  of  Nes- 
mith  ▼.  Sheldon  et  al.  6  How.  41;  of  Webster 
T.  Cooper,  10  How.  54. 

Upon  the  trial  in  the  Circuit  Court  the  ex- 
amination of  witnesses  was  introduced  and  re- 
lied on  both  by  plaintiffs  and  defendant  to 
show  the  nature  of  the  agreement  upon  which 
the  cargo  of  The  Windsor  Castle  was  purchased, 
and  upon  which  the  plaintiffs  consented  to 
purchase  and  did  purchase  the  bills  drawn  by 
the  defendant  upon  Booth;  the  character  of  the 
security  proffered,  and  said  to  have  been  ac- 
cepted, in  the  bill  of  lading,  for  the  indemnity 
of  the  plaintiffs  in  purchasing  the  bills  drawn 
upon  Booth,  and  the  obligation  of  the  same 
plaintiffs  not  to  surrender  that  security,  nor 
to  use  it  to  the  detriment  of  the  defendant. 
The  case  was  not  placed  before  the  judges  up- 
on any  general  or  settled  principle  of  the  lavr 
merchant,  nor  was  their  opposition  in  opinion 
founded  upon  a  case  molded  and  governed  sim- 
ply by  that  law,  but  they  have  divided  upon  a 
case  which  was  or  might  have  licen  affected  by 
facts  heard  in  evidence,  the  influence  of  which 
facts,  as  controlling  the  acts  and  obligationa 
of  the  parties,  fell  peculiarly  and  properly 
within  the  province  of  the  jury. 

Again;  we  do  not  tliink  that  the  certificate 
of  the  judges  of  the  Circuit  Court  eonforms 
to  the  settled  interpretation  of  the  Act  of 
Congress  as  expounded  by  the  cases  cited,  in 
presenting  to  this  court  any  single  or  specific 
question  of  law  arising  in  the  progress  of  the 
cause,  but  that  it  refers  to  this  court  the  en- 
tire law  of  the  case  as  it  might  arise  upon  all 
the  facts  supposed  by  the  court,  and  which 
have  not  been  found  by  the  jury. 

We  are  therefore  of  the  opinion  that  this 
court  cannot  take  jurisdiction  of  this  case  as 
certified  from  the  Circuit  Court,  but  that  it 
should  be  remanded  to  that  court  to  be  pro- 
ceeded in  according  to  law. 

Cited— 3  AVall.  254,  256. 


•ADAM  OOILVIE  et  al.,  Compl'ts,  ["SIT 

V. 

THE  KNOX  INSURANCE  COMPANY  et  al. 

(S.  C.  18  How.  677-581.) 

Case  certified  for  division  of  opinion — question 
abstract. 

A  case  certifled,  on  account  of  division  ot  oplntoa 
between  circuit  JudKCS,  being  a  question  of  fraud, 
by  agent  of  Insurance  Company,  and  the  liability  of 
the  Company  for  such  fraud,  and  there  belns  no 
fnct  shown  by  which  the  precise  connection  of  the 
apent  with  the  Company  Is  establliihrd,  or  the 
clinr.ictrr  or  extent  of  his  representations  upoo 
which  the  Company  wns  cinimed  to  be  bound ; 
Held  that  the  ouestton  was  abstract  and  eeiieral ; 
nnd  there  Is  nothlni;  before  the  court  upon  which 
the  court  could  deduce  any  roncluilon  uppllcnble 
to  the  case,  and  the  case  was  remanded. 

Submitted  Apr.  18, 1836.    Decided  May  12,  lS.>a. 

ON  a  certificate  of  division    in  opinion  be- 
tween the  judges  of  the   Circuit  Court  of 
the  United  States  for  the  District  of  Indiana. 
The  bill  in  this  case  was  filed  in  the  Circuit 
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Court  of  the  United  States  for  the  District  of 
Indiana,  by  the  complainants,  against  the  Knox 
Insurance  Co.,  and  twenty-five  stockholders  of 
amid  Company,  to  enforce  the  payment  of  cer- 
tain judgments  against  the  Company. 

On  the  hearing  of  the  case  in  the  court  be- 
low, the  judges,  being  opposed  in  opinion 
certified  the  case  to  this  court. 

A  further  statement  appears  in  the  opinion 
«f  the  court. 

Mr.  Samuel  Judah,  for  complainants: 

The  subscriptions  are  not  void,  but,  admit- 
ting the  truth  of  the  answers,  only  avoidable 
at  the  election  of  the  subscribers;  and  conse- 
quently, until  such  election,  the  subscribers 
were  stockholders.  If  so,  they  gave  it  credit 
and  enabled  it  to  obtain  the  premiums  of  the 
complainants,  and  are  within  the  rule  stated 
in  Sto.  on  Agency,  sec.  127. 

But  this  case  is  stronger;  the  right  of  elec- 
tion is  limited.  A  man  by  negligence  may  af- 
firm a  contract,  subject  to  be  avoided  by  him 
for  fraudulent  representations. 

The  contract  will  be  affirmed,  if  the  party 
deals  with  the  article  as  his  own  (Campbell 
V.  Fleming.  1  A.  &  B.  40;  Ferguson  v.  Car- 
ringtnn,  9  Barn.  &  C.  50);  or  does  not  use  due 
diligence  to  discover  the  fraud.  Veazie  v. 
Williams,  3  Story.  012;  or  did  not  rescind  at 
once  (Selway  v.  Fogg,  5  Mees.  &  W.  83;  Sar. 
R.  R.  Co.  ▼.  Bow,  24  Wend.  74) ;  or  at  the 
earliest  moment,  Masson  v.  Bovet,  1  Den.  69; 
or  does  not  act  promptly  and  rescind  in  toto. 
Wheaton  v.  Baker.  14  Barb.  594;  Munn  v. 
Worrall,  16  Bnrb.  221. 

.  Is  there  any  evidence  that  the  defendants  did 
use  any  diligence  to  discover  the  fraud,  or  that 
they  did  act  promptly  or  did  rescind  at  onreT 

On  the  contrary,  the  admission  is,  that  at  the 
end  of  three  months  they  renewed  their  notes. 
Hence,  not  only  was  the  Corporation  the 
agent  of  the  defendants  when  the  contracts 
with  the  complainants  were  made,  but  the  de- 
fendants have  precluded  themselves,  by  their 
negligence,   from   all   right  to   rescind. 

Hioms  v.  Holton,  13  Eng.  L.  ft  Eq.  695. 

Mr.  S.  Crawford,   for  defendants: 

Are  said  depositions  competent  evidence  T 

One  defendant  may  be  examined  by  his  oo- 
defendant,  if  not  interested  in  favor  of  the 
party  examining  him. 

3  Dan.  Ch.  Pr.  1036,  1043;  1  Barb.  Ch.  Pr. 
261;  1  HofT.  Ch.  Pr.  495;  Oris.  Ev.  243;  Grcenl. 
Ev.  sec.  318. 

And  these  text  writers  are  supported  by  an 
abundance  of  authority  in  England  and  the 
United  States. 

See  Piddock  v.  Brown,  3  P.  Wms.  288;  Mur- 
ray v.  Shadwell,  2  Ves.  ft  B.  406;  Lee  y. 
Atkinson,  2  Cox,  413;  Ashton  ▼.  Parker,  14 
Sim.  632;  Warner  v.  Daniels,  1  Wood,  ft  M. 
90;  Cowles  v.  Whitman,  10  Conn.  121;  Kirk 
T.  Hodgson,  2  Johns.  Ch.  550;  McDonald  t. 
Neilson,  6  Johns.  Ch.  204;  S.  C.  2  Cow.  139; 
Korton  v.  Woods,  5  Paige,  251;  Miller  v.  Mc- 
Can,  7  Paige,  457 ;  Hodges  v.  Mulikin,  1  Bland. 
603;  Williams  v.  Maitland,  I  Ired.  Ch.  92; 
Wright  V.  Wright,  2  McCord's  Ch.  186;  Hol- 
man  ▼.  Bank  of  Norfolk,  12  Ala.  396;  Douglass 
V.  Holbert,  7  J.  J.  Marsh,  1 ;  Allison  v.  Allison, 
7  Dana,  90;  Wheeler  v.  Emerson,  2  Blackf.  293; 
McPheeters  ▼.  McPheetcrs,  6  Blackf.  221; 
Sproule  T.  Samuel,  4  Scam.  135. 
16  li.  ed. 


Will  the  fraud  of  the  Insurance  Company's 
agent,  in  procuring  the  subscriptions,  notes 
and  bills,  if  sufficient  to  avoid  the  subscrip- 
tions, notes  and  bills,  as  against  the  Insurance 
Company,  be  a  defense  against  these  plaintiffs  t 

These  defendants  were  procured  to  subscribe 
by  fraud;  their  subscriptions  are  absolutely 
void  at  their  option,  and  they  are  not  stock- 
holders at  all. 

It  is  hardly  necessary,  but  we  will  refer  the 
court  to  the  following  authorities,  as  to  fraud 
committed  by  an  agent;  Chit.  Cont.  670-680; 
1  Sto.  Eq.  Jur.  sec.  356;  Dogget  v.  Emerson, 
3  Sto.  735;  Mason  v.  Crosby,  1  Wood,  ft  M. 
342;  Swatara  R.  R.  Co.  v.  Brune,  6  Gill,  41; 
Crump  v.  U.  S.  Mining  Co.  7  Gratt.  352. 

As  to  laches  in  disaffirming,  Doggett  v.  Em- 
erson, 3  Sto.  740;  Mason  v.  Crosby,  supra; 
Smith  V.  Babcock,  2  Wood,  ft  M.  254. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

•The  complainants,  by  bill  in  equity,  [*580 
claim  an  indemnity  for  losses  upon  policies  is- 
sued to  them  by  the  Company.  They  allege 
that  the  Company,  by  its  charter,  were  author- 
ized after  their  organization,  to  increase  the 
amount  of  their  stock  by  further  subscriptions 
thereto.  That  in  virtue  of  the  authority  of 
this  permission,  several  individuals,  who  are 
made  defendants  to  the  bill,  did  in  June,  18.M), 
subscribe  for  shares  in  the  Company;  that 
they  had  paid  in  cash  a  portion  of  those  shares, 
and  had  excfuted  for  the  residue  securities 
which  were  «till  unpaid.  The  bill  further  al- 
leges that  the  Company  are  destitute  of  funds 
or  property  which  can  be  reached  by  execution, 
and  prays  that  the  amounts  subscribed  by  the 
individual  defendants  as  stockholders,  and  which 
are  still  unpaid,  may  be  applied  to  the  satis- 
faction of  the  demand  of  the  complainants. 

The  answer  of  the  Company,  which  is  not 
made  a  part  of  this  record,  is  stated  to  contain 
a  general  admission  of  the  charges  in  the  bill. 
The  individual  defendants,  whilst  they  do  not 
deny  their  subscription  to  the  stock  of  the 
Company,  nor  their  execution  of  the  securities 
for  the  payment  of  that  subscription,  deny 
their  liability  to  payment  thereof,  upon  the 
ground  that  their  subscription,  and  the  execu- 
tion of  those  securities,  were  obtained  from 
them  by  fraudulent  representations  by  the 
agent  of  the  Company,  as  to  the  amount  of  the 
stock  actually  subscribed,  and  as  to  the  funds 
possessed  by  the  Company.  The  depositions  of 
three  of  the  individual  defendants  were  offered 
in  evidence  on  behalf  of  others,  who  were  co- 
defendants,  to  prove  the  fraud  in  the  agent  of 
the  Company  alleged  in  the  answers,  and  were 
excepted  to  as  incompetent  evidence.  But  the 
facts  stated  by  these  witnesses  are  not  set 
forth  in  the  record.  At  the  hearing  the  fol- 
lowing order  was  made  by  the  court,  viz.: 
And  now,  at  the  May  Term,  1855,  under  the 
pleadings  and  on  the  facts  above  set  forth, 
the  following  question  occurred: 

1st.  Are  the  depositions  of  the  defendants, 
Savitz,  Cullom,  and  Schwartz,  under  the  cir- 
cumstances of  this  case,  and  to  the  effect  above 
stated,  competent  as  evidence  for  their  co-da< 
fendantsT 

2d.  Will  the  fraud  of  the  agent  of  the  Knox 
Insurance   Company    in    procuring   said    sub- 
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s?TipUons,  notes  and  bills,  if  sufllicient  to  avoid 
the  said  subscriptions,  notes  and  bills,  as 
against  the  said  Insurance  Company,  be  a 
defense  against  the  complainants  in  this  suit? 

Upon  the  first  question  propounded  by  the 
eertificate  in  this  case,  we  deem  it  unnecessary 
to  express  an  opinion,  because,  whatever  might 
be  the  opinion  of  this  court  as  to  the  degree 
of  interest  which  shall  disqualify  a  witness,  we 
consider  the  solution  of  any  such  question  as 
irrelevant,  under  the  considerations  by  which 
our  opinion  upon  this  case  as  presented  to  us 
must  be  controlled. 

5S1*]  *The  foundation  of  the  case  certified, 
is  the  assumption  of  fraud  practiced  by  the 
agent  of  the  Insurance  Company,  and  secondly, 
an  inquiry  as  to  the  liability  of  the  Company 
from  the  connection  of  the  Company  as  princi- 
pal with  their  agent,  and  from  the  character 
of  the  fraud  as  assumed  above. 

The  question  of  fraud  or  no  fraud,  is  one 
necessarily  compounded  of  fact  and  of  law; 
and  without  a  correct  and  precise  knowledge 
of  the  facts  from  which  the  legal  conrlusions 
should  be  deduced,  it  is  not  easy  to  perceive 
how  any  legal  conclusion  can  be  reached. 

In  this  case,  as  certified,  there  is  no  fact 
shown  by  which  the  precise  connection  of  this 
alleged  agent  with  the  Company,  is  established ; 
or  the  character  or  extent  of  any  representa- 
tions said  to  have  been  made  by  him,  and  upon 
which  it  is  assumed  that  the  Company  may  be 
bound.  There  is  nothing,  then,  before  us  upon 
which  this  court  could  deduce  any  inference 
or  conclusion  properly  applicable. to  the  case  as 
it  really  exists. 

The  question  which  may  be  propounded, 
therefore,  appears  to  be  one  that  is  entirely 
general  and  abstract,  and  which  can  adroit  of 
no  answer  but  one  which  is  e(|ually  abstract 
and  general,  and  which  may,  in  truth,  have 
no  application  to  the  case. 

We  therefore  think  that  this  eertificate  ad- 
mits of  no  other  answer  than  an  order  that 
the  case  be  remanded  to  the  Circuit  Court,  to 
be  proceeded  in  according  to  law. 


JONATHAN  CROCICETT,  Archibald  C.  Spanld- 
ing,  John  Gregory,  Christopher  Drer,  and 
Nathaniel  Dyer,  Libelants  and  Appellants, 

V. 

THE    STEAMBOAT   ISAAC   NEWTON,   Her 
Tackle,  etc.,  Isaac  Newton,  Claimant. 

(See  S.  C.  18  How.  681-584.) 

Collision — sailing  vessel  meeting  steamer— de- 
viation of  rule. 

The  Keoeral  rale  is,  for  a  sollInK  vessel,  meetinc  a 
steamer,  to  keep  her  course,  while  the  atramer 
takes  the  necpssary  measures  to  avoid  a  collision. 

Thoueh  this  rule  should  not  !»  obnprved  whPD 
Its  observance  must  occastoD  a  collision  and  a  de- 
parture from  It  would  prevent  one,  ret  It  must  be 
a  stronc  case  which  puts  a  snIltnR  resael  in  the 
wrong  for  obeying  the  rule 

Tbe  court  must  clearly  see.  not  only  that  a  devia- 
tion from  tbe  rule  would  have  prevented  coIlUton, 


Noxn. — Rules  for   avoiding  colllslou — sea  note, 
41  I,,  ed.  U.  8.  1053. 
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but  that  tbe  commander  of  sailing  vessel  was 
eullty  of  neKiisence  in  not  seeinc  the  necessltj 
tor  a  departure  from  tbe  rule,  and  actlne  accord- 
Ingly. 

Attempt  of  steamer  to  come  to  Inndlog  I>etwf«n 
vessels  at  anchor  without  first  ascertalniog  that  th« 
track  was  clear,  was  culpable. 

Argued  Apr.  29,  1868.    Decided  May  12,  1856. 

APPEAL  from  the  Circuit  Court  of  tbe 
I'nited  States  for  tbe  Southern  District  of 
Mew  York. 

In  this  case  the  appellants  filed  their  libel  aa 
owners  of  the  schooner  Hero,  against  tbe 
steamboat  Isaac  Xewtnn.  her  tackle,  etc.,  for  a 
recovery  of  damages  alleged  to  have  been  sus- 
tained by  reason  of  a  collision  l>etween  said 
vessels. 

The  District  Court  dismissed  the  libel.  Li- 
belants appealed  to  the  Circuit  Court,  by 
which  the  decree  of  the  District  Court  was  af- 
firmed. 

The  case  further  appears  in  the  opinion  of 
the  court. 

Messrs.  E.  C.  Benedict  and  William  U.  Ev- 
arts,  for  the  appellants. 

Mr.  Henry  B.  Cowles,  for  the  appellees. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  det-ree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  South- 
ern District  of  New  York,  in  a  cause  of  col- 
lision, prosecuted  by  the  owners  of  the  schoon- 
er Hero,  against  the  steamer  Isaac  Newton. 

On  the  sixteenth  of  July.  1850,  the  schooner, 
of  the  burden  of  one  hundred  tons,  which  bad 
been  lying  at  pier  No.  15  on  the  North  Fiver, 
in  the  City  of^  New  York,  hauled  out  of  the 
dock,  soon  after  sunrise  got  up  her  mainsail 
and  l)oth  jibs,  and  pushed  oflT  into  the  stroara. 
The  tide  was  about  half  ebb,  setting  to  tb«» 
southward  and  eastward,  and  the  wind  was 
about  southeast,  but  so  light  that  very  little 
way  could  be  made.  A  brig  was  at  anchor  in 
the  river,  a  little  below  pier  No.  15,  about  on*' 
hundred  and  fifty  yards  from  the  piers:  and 
immediately  below  the  brig,  at  the  distance  of 
about  three  hundred  feet,  two  ships  were  also 
anchored.  When  The  Hero  bad  got  within  a 
short  distance  of  the  brig,  and  was  nearly  be- 
tween the  brig  and  the  town,  and  while  her 
crew  were  in  the  act  of  hoisting  the  peak  of  the 
foresail,  the  body  of  the  sail  being  up.  the 
steamer  Isaac  Newton  came  down  the  river, 
and  seeing  no  clear  passage  to  her  dock  at  pier 
No.  16,  except  that  of  about  three  hundred 
feet,  between  the  brig  and  the  ships  at  anchor, 
swung  round,  passed  between  those  vessels  at 
anchor,  straightened  up  alongside  the  brig  for 
her  dock,  and  then,  for  the  first  time,  discov- 
ered The  Hero  directly  in  her  course.  The  two 
ships  being  at  anchor  astern  of  the  ste.iiner, 
the  latter  cmuld  not  back,  without  the  cortnin- 
ty  of  injuring  herself  and  one  of  the  ships; 
she  kept  on  her  course,  struck  The  Hero  on  the 
starboard  bow,  which  was  stove,  and  the 
schooner  almost  immediately  filled. 

It  is  pleaded  that  The  Hero  was  in  fault,  be- 
cause her  helm  was  not  put  hard  down  and 
kept  there,  when  the  danger  was  first  discov- 
ered. The  distance  between  the  steamer  «and 
the  schooner,  when  the  latter  straightened  op 
and  headed  for  the  former,  was  onlv  about 
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four  hundred  feet,  ma  testified  by  the  pilot  in 
charge  of  the  steamer.  The  opportunity  for 
583*]  the  schooner  to  make  any  maneuver,  *wa8 
consequently  very  small;  and  though  some  of 
the  witnesses  say  there  was  breeze  enough  at 
the  moment  to  give  the  schooners  steerage  way, 
others  deny  this.  It  must  be  remembered  that 
the  general  rule  is,  for  a  sailing  vessel,  meet- 
ing a  steamer,  to  keep  her  course,  while  the 
steamer  takes  the  necessary  measures  to  avoid  a 
collision.  And  though  this  rule  should  not  be 
observed  when  the  circumstances  are  such  that 
it  is  apparent  its  observance  must  occasion  a 
collision,  while  a  departure  from  it  will  pre- 
vent one,  yet  it  must  be  a  strong  case  which 
puts  the  sailing  vessel  in  the  wrong  for  obey- 
ing the  rule.  The  court  must  clearly  see,  not 
only  that  a  deviation  from  the  rule  would 
have  prevented  collision,  but  that  the  com- 
mander of  the  sailing  vessel  was  guilty  of 
negligence  or  a  culpable  wnnt  of  seaman'thip. 
in  not  perceiving  the  necessity  for  a  departure 
from  the  rule,  and  acting  accordingly. 

We  do  not  think  this  was  such  a  case.  Be- 
sides, the  master  of  the  schooner  testifies  that 
the  helm  of  the  schooner  had  been  put  hard 
down  by  him,  and  fastened  there  in  a  beckct, 
as  soon  as  he  saw  the  steamer,  and  before 
hailed  from  the  latter.  In  this  he  is  corroborat- 
ed by  his  mate  and  crew.  Other  witnesses  say 
they  saw  a  man  run  aft,  when  hailed,  and  put 
the' helm  first  up  and  then  down.  This  appar- 
ent discrepancy  may  be  accounted  for  by  the 
fact  mentioned  by  those  on  board  the  schooner; 
that  after  the  master  had  left  the  helm  hard 
down  in  a  becket,  and  just  before  the  collision, 
the  mate  ran  aft.  Perhaps  he  went  to  the 
helm,  and  he  may  have  changed  it.  But  we  do 
not  think  what  he  did  could  have  influenced  the 
result.  Fault  was  also  attributed  to  the  schoon- 
er, in  the  argument  at  the  bar,  because  she 
left  her  dock  when  the  wind  was  so  light  and 
baffling  that  she  was  not  really  manageable. 
But  we  think  that  there  was  no  impropriety 
in  her  being  where  she  was  at  the  time  of  the 
collision,  with  her  saib  hoisted,  waiting  for 
a  wind  to  get  out  of  the  harbor,  any  more  than 
in  her  being  at  anchor  there.  It  is  true  she 
would  have  no  right  to  endanger  other  ves- 
sels by  drifting  afoul  of  them.  This  she  waa 
bound  to  avoid  by  coming  to  anchor.  But  till 
there  was  danger  of  this,  and  none  such  ap- 
pears in  the  case,  she  had  a  right  to  wait  for 
a  wind  there  in  daylight,  with  her  sails  hoisted. 

We  hold  the  schooner  to  have  been  free  from 
fault. 

After  a  careful  consideration  of  the  evidence, 
we  cannot  think  the  steamer  did  all  that  could 
reasonably  be  required  to  avoid  the  collision. 
After  the  schooner  was  seen  from  the  steamer, 
we  have  no  doubt  a  collision,  either  with  the 
schooner,  or  with  one  of  the  ships  at  anchor, 
was  inevitable;  and  that  the  «teamer  chose 
that  alternative  least  dangerous  to  herself, 
and  ran  down  the  schooner.  But  the  fault  was 
584*]  in  not  discerning  the  schooner  'before 
getting  into  that  position.  Though  the  brig 
was  at  anchor  between  the  steamer  and  the 
ftchooncr  when  the  former  was  sweeping  across 
the  river  and  heading  for  the  opening  between 
the  brig  and  the  ships,  yet  the  sails  of  the 
schooner  were  hoisted,  and  must  have  been 
visible  over  the  hull  of  the  brig.  The  steamer, 
15  Ii.  ed. 


therefore,  made  for  this  passage,  not  only  with- 
out ascertaining  it  to  be  clear,  but  without 
discovering  the  sails  of  the  schooner  which 
might  and  ought  to  l)ave  been  seen,  and  which, 
if  seen,  would  have  warned  those  managing 
her  that  the  passage  there  was  not  clear.  We 
hold  this  attempt  of  the  steamer  to  come  to 
her  landing  between  the  vessels  at  anchor, 
without  first  ascertaining  that  the  track  was 
clear,  to  have  been  culpable,  and  accordingly, 
that  she  must  be  condenmed  in  the  damages 
and  costs. 

The  decree  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded,  to  be  proceeded  with 
according  to  law. 

Dissenting,  Mr.  Justice   DanieL 


AUGUSTUS  LORD,  Libelant  and  Appellant, 

V. 

THE    STEAMBOAT    ISAAC    NEWTON,    her 
Tackle,  etc.,  Daniel  Drew,  Claimant. 

(See  S.  C.  18  How.  584.) 

Case  same  as  preceding  one — same  decision. 

Argued  Apr.  29,  1856.    Decided  May  12,  1866. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 
The  case  is  stated  by  the  court. 
See,  also,  the  preceding  case. 
Messrs.  E.  C.  Benedict  and  William  M.  Bt- 
arts  for  the  appellants. 
^Ir.  Henry  B.  Cowlea  for  appellee. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

This  being  a  libel  by  the  owner  of  the  cargo 
on  board  The  Hero  at  the  time  of  the  collision, 
is  disposed  of  by  the  opinion  in  the  case  of 
the  libel  by  the  owners  of  the  vessel.  It  was 
argued  with  the  other  case,  depends  on  the 
same  evidence,  and  the  decree  must,  in  like 
manner,  be  reversed,  and  the  cause  remanded. 


WILLU^  B.  CULBERTSON,  Appt, 
▼. 
THE  STEAMER  SOUTHERN  BELLE,  Henry 
B.  Shaw,  William  M.  Shaw,  Elam  Bowman, 
Sidney  A.  Lacoste,  and  John  D.  Sebastian, 
Claimants. 

(See  S.  C.  18  How.  684-688.) 

Collision — ordinance — steamer  entering  harbor 
at  night,  rules  for. 

Whether  a  rule  relating  to  the  division  of  land- 
logs  for  dlfTerent  kinds  of  boats  be  established  by 
an  ordinance  ot  the  place  or  general  osaKc  Is  Im- 
material, If  the  regulation  Is  generally  knoivn. 

Where  a  boat  Is  anchored  In  the  path  o(  vessels, 
a  light,  at  nigbt.  Is  Indispensable:  but  not  where 


Nora. — Rules  for  avoiding  collision — see   note, 
41  L.  ed.  D.  8.  10S8. 
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the  boat  It  fastened  to  the  abore  at  a  place  ae^ 
apart  (or  luch  boati. 

When  a  iteamer  Is  abont  to  enter  a  barbor,  great 
caatloD  la  neceasar^.  Ordinary  care,  onder  aocb 
clrcuoiatancea,  will  not  ezfoae  a  steamer  (or  a 
wrong  done. 

A  vessel  tied  to  tbe  abore  Is  belpless :  therefore 
the  whole  responslbllltr  rests  on  tbe  entering  boat. 

A  steamer,  entering  barbor  during  a  high  wind,  la 
highly  culpable  In  not  keeping  up  steam,  so  as  to 
bare  control  of  tbe  vessel. 

Argtied  Apr.  30,  1856.    Decided  May  12,  1866. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Eastern  District  of 
Louisiana. 

The  libel  in  this  rase  was  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  Bast- 
em  District  of  Louisiana,  by  the  appellant,  to 
recover  damaf^s,  resulting  from  a  collision. 

The  District  Court  rendered  a  decree  in  favor 
of  the  libelant  for  the  whole  amount  of  dam- 
ages sustained  by  him,  and  costs  of  suit.  This 
decree  having  been  reversed,  on  appeal,  by  the 
Circuit  Court,  the  libelant  took  an  appeal  to 
this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  J.  P.  Benjamin  and  S.  F.  Vinton 
for  libelant. 

Messrs.  J.  J.  Crittenden  and  Albert  Pike  for 
appellees. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  an  appeal,  in  admiralty,  from  the  de- 
cree of  the  Circuit  Court  for  the  Eastern  Dis- 
trict of  Louisiana. 

The  libel  states  that  the  libelant  was  the 
owner  of  a  flat-boat,  called  The  Rainbow,  with 
a  cargo  of  the  value  of  $3,000  and  unwards; 
that  the  said  boat,  with  its  cargo,  being  a 
stanch  vessel  of  its  kind,  with  an  efficient 
crew,  on  a  voyage  down  the  Mississippi  River, 
was  moored,  at  night,  at  Grand  Gulf,  in  the 
proper  and  usual  place  for  flat-boats,  and  se- 
curely tied  to  the  bank  of  the  river;  that  while 
so  fastened  close  to  the  shore,  the  steamer 
Southern  Belle,  a  regular  packet  on  said  river, 
in  attempting  to  land  at  the  Town  of  Grand 
Gulf,  run  into  and  sunk  the  flat-boat,  which 
caused  the  total  loss  of  the  boat  and  cargo; 
that  the  steamer  was  out  of  its  place  and  care- 
l^sly  managed,  by  reason  of  which  the  col- 
lision occurred.  The  libelant  claims  damages, 
etc. 

The  owners  of  the  steamboat,  in  their  an- 
.  swer,  allege  that  she  plied  as  a  regular  packet 
between  Kew  Orleans  and  Milliken's  Bend,  in 
Louisiana;  that  in  ascending  the  river  on  the 
8d  of  January,  1853.  shortly  before  daybreak, 
she  approached  the  Town  of  Grand  Gulf;  that, 
in  drawing  near  the  wharf -boat,  used  as  a 
landing,  it  was  discovered  that  another  steam- 
er was  fastened  to  the  wharf;  that  as  the 
wind  was  high  toward  the  shore  it  was  deemed 
unsafe  to  make  fast  to  the  steamer;  The 
Southern  Belle,  therefore,  dropped  down,  with 
the  intention  of  coming  in  astom  of  the  steam- 
er, and  below  the  wharf -boat;  that  in  making 
this  change,  the  flat-boat  was  flrst  seen  lying 
close  under  the  high  bank  of  the  river,  about 
thirty  yards  below  the  wharf -boat;  that  an  at- 
tempt was  immediately  made  to  back  nut  and 
avoid  the  collision,  which  could  not  be  done,  •■ 
404 


the  wind  blew  strongly ;  that  the  place  occupied 
by  the  flat-boat  was  known  to  be  the  cotton 
landing,  where  The  Southern  Belle  regularly 
landed  every  trip  to  take  cotton  on  board ;  that 
the  place  appropriated  for  flat-boats  was  about 
three  hundred  yards  above  the  wharf -boat; 
that  the  master  of  the  flat-boat  was  notified 
before  the  collision;  that  his  boat  was  not 
moored  in  its  proper  place,  and  that  he  neg- 
lected to  keep  a  light,  etc.;  that  the  collision 
was  caused,  not  by  any  negligence  or  want  of 
skill  on  the  part  of  the  crew  and  officers  of 
*T)ie  Southern  Belle,  but  in  consequence  ['580' 
of  the  negligence  of  the  master  and  crew  of 
the  flat-boat,  etc. 

The  District  Court  decreed  in  favor  of  the 
libelant,  for  the  amount  of  the  damage  sus- 
tained, which  decree  was  reversed  on  an  appeal 
to  the  Circuit  Court.  The  latter  decree  is  now 
before  us  on  an  appeal. 

An  ordinance  of  the  Town  of  Grand  Gulf, 
passed  in  1838,  was  given  in  evidence,  relating 
to  the  division  of  the  landings  for  different 
kinds  of  boats.  In  this  ordinance,  the  land- 
ings for  steamboats,  keel-boats,  and  flat-boats, 
were  designated,  and  the  duties  of  the  harbor 
master  were  defined.  An  objection  by  the  re- 
spondent being  made,  that  no  sufficient  proof 
had  been  offered  as  to  the  power  of  the  town 
to  pass  the  ordinance;  the  objection  was  ob- 
viated by  the  fact  in  tbe  record,  which  showed 
that  the  respondent  had  introduced  the  ordi- 
nance as  evidence.  It  was  then  insisted  that 
the  ordinance  had  fallen  into  disuse  by  common 
consent,  and  could  not  be  considered  as  evidence 
of  a  usage  or  law.  But  from  the  evidence  it 
would  seem  that  the  duties  of  the  harbor  mas- 
ter were  performed,  and  that  the  places  of 
landing  for  the  different  boats  were  generally 
understood. 

Whether  a  rule  on  this  subject  be  established 
t^  an  ordinance  or  general  usage  is  immaterial, 
if  the  regulation  lus  been  so  made  as  to  be 
generally  known;  and  this  seems  to  have  been 
the  case  at  Grand  Gulf,  in  regard  to  the  ordi- 
nance in  question. 

The  Rainbow  arrived,  and  was  moored  with- 
in the  ground  designated  for  flat-boats,  and  was 
fasten^  to  the  Iwnk  the  evening  which  pre- 
ceded the  morning  of  the  collision.  The  South- 
em  Belle,  in  ascending  the  river,  arrived  at 
Grand  Gulf  about  daynght — some  of  the  wit- 
nesses say  a  little  before,  others  a  little  after. 
It  appears  that  the  moon  was  shining,  and  that, 
in  passing  the  flat-boat,  it  was  li^t  enough  to 
read  from  it  the  name  of  The  Southern  Belle, 
on  her  wheel-house,  some  hundred  yards  from 
the  shore.  The  pilot  of  the  steamer  intended 
to  land  at  the  steamboat  wharf,  three  hundred 
and  thirty  feet  above  the  place  where  the  flat- 
boat  was  fastened.  But,  in  approaching  the 
wharf,  ha  discovered  The  Atlantic  steamer, 
with  cattle  on -board,  occupied  it;  and  the  wind 
being  high,  he  was  afraid  that  an  attempt  to 
land,  so  as  to  fasten  to  The  Atlantic,  might 
do  damage,  at  least,  to  the  cattle  on  board 
of  that  boat.  To  avoid  this,  orders  were  given 
to  back  the  boat,  and  land  below  the  wharf. 
In  doing  this,  the  control  of  the  boat  was 
lost,  and  the  wind  to  the  shore  being  high. 
The  Southern  Belle  was  thrown  against  the 
flat-boat,  which  immediately  sunk  her.  As  th* 
steamer  was  falling  back,  it  is  alleged  the  flat- 
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boat,  for  the  Drat  tine,  waa  discovered;  but  it 
was  too  late,  under  an  adverse  wind,  to  avoid 
the  collision.  Georee  W.  Smith  says,  The 
587*]  Southern  Belle,  by  'lieeping  on  her 
■team,  mi{;ht  have  landed  above  the  wharf -boat. 
That  landing,  for  three  hundred  yards,  ia  as 
good  as  the  landing  below. 

At  the  time  tlie  steamer  passed  within  one 
hundred  yards  of  the  flat-boat,  it  could  be 
seen  two  hundred  yards  or  more.  A  witness 
states  at  the  time,  he  could  distinctly  see 
across  the  river.  It  appears  from  some  of  the 
witnesses,  that  there  was  space  enough  to 
land  the  steamer  below  the  wharf-boat,  and 
above  the  flat-boat. 

Sometime  during  Monday  night  a  floating 
log  struck  the  bow  of  The  Rainbow,  so  as  to 
break  a  hole  through  it,  but  the  damage  in  a 
short  time  was  repaired.  The  bow  was  turned 
down  the  stream  to  avoid  the  force  of  the  cur- 
rent. 

It  it  objected  that  the  flat-boat  had  no  lights. 
She  had  a  light  on  deck,  as  proved  by  her 
captain  and  another  witness,  fifteen  minutes 
before  the  collision,  and  at  the  time  it  occurred; 
but  as  she  was  fastened  to  the  shore,  and  from 
the  weight  of  evidence  was  in  her  right  place, 
a  light  was  not  necessary.  Where  a  boat  is 
anchored  in  the  path  of  vessels  a  light  is  indis- 
pensable; but  it  is  not  required  where  the 
boat  ia  fastened  to  the  shore,  especially  at  a 
place  set  apart  for  such  boats. 

When  a  steamer  is  about  to  enter  a  harbor, 
great  caution  is  required.  There  being  no 
usage  aa  to  an  open  way,  the  vigilance  is 
thrown  upon  the  entering  vessel.  Ordinary 
rare,  under  such  circumstances,  will  not  ex- 
cuse a  steamer  for  a  wrong  done.  A  vessel  tied 
to  the  shore  is  helpless.  No  movement  can  be 
made  by  it  to  avoid  an  entering  boat;  there- 
fore, the  whole  responsibility  rests  on  such 
boat. 

It  is  admitted  that  where  a  collision  occurs, 
as  the  result  of  uncontrollable  circumstances, 
no  responsibility  attaches  to  either  party;  but 
this  cannot  be  said  of  the  respondent.  The 
evidence  shows  no  fault  in  the  flat-boat,  but 
there  was  fault  in  the  steamer.  The  wind  was 
high  when  she  approached  the  landing — this 
should  have  produced  in  her  oflicers  trie  ut- 
most vigilance.  That  they  were  sensible  of 
this,  waa  shown  by  their  not  attempting  to 
fasten  to  The  Atlantic.  But  they  were  highly 
culpable  in  not  keeping  up  the  steam,  so  as  to 
have  the  control  of  their  boat.  The  river  was 
open,  BO  that,  had  the  steam  power  been  kept 
np,  the  boat  might  have  been- turned  against 
the  wind,  and  made  a  safe  landing.  But  her 
headway  had  been  lost  by  backing,  so  that  she 
became  as  a  log  driven  by  the  winds  and 
waves,  and  in  this  manner  was  thrown  upon 
the  flat-boat. 

The  evidence  authorizes  the  inference  that 
the  flat-boat  was  seen  from  on  board  the 
steamer  aa  she  passed  it  in  running  up  to  the 
wharf.  It  is  inconceivable  that  others  should 
be  able  to  see  the  opposite  shore  of  the  river, 
S8S*]  and  for  a  hundred  and  fifty  'yards 
plainly  discern  the  flat-boat  from  the  steam- 
i)oat  wharf,  while  the  oflficers  of  the  steamer, 
in  passing  so  near  the  shore,  should  not  have 
observed  it.  The  responsible  officers  of  a 
steamer,  when  about  to  land,  are  not  presumed 
15Ii.ed. 


to  close  their  eyes;  on  the  contrary,  all  ex- 
perience  requires  an  exercise  of  uncommon  vigi- 
lance. Ijinding  a  boat,  especially  when  the 
wind  is  high,  is  always  attended  with  more  or 
less  danger.  After  making  due  allowance  for 
the  lights  of  the  steamer,  which  enabled  per- 
sons from  the  flat-boat  or  wliarf  to  see  the- 
steamer,  and  read  her  name  while  passing,  the 
vision  of  those  on  board  tho  steamer  could  not 
have  been  so  defrclive,  or  blinded  by  her 
lights,  as  not  to  perceive  the  flat-boat.  Tlie 
captain  of  the  steamer  was  not  sworn,  and 
from  this  a  strong  presumption  arises  that 
his  evidence  woulil  have  been  against  his 
owners.  lie  must  have  been  on  the  alert  in 
landing,  as  his  duty  required,  and  indeed  aa 
the  evidence  shows  he  was. 

There  is  no  ground  of  suspicion  that  the  of- 
ficers of  The  Southern  Belle  designed  to  in- 
jure The  Rainlww — on  tho  contrary,  when  it 
waa  too  late,  they  endeavored  to  avoid  the  col- 
liaion.  Their  fault  consisted  in  not  landing 
above  the  wharf-boat,  or  in  not  keeping  up  the 
steam,  so  as  to  give  them  the  control  of  the 
boat.  The  flat-boat  was  plainly  discernible 
from  the  wharf -boat;  and  if  the  officers  of  the 
steamer  did  not  see  it,  it  is  because  they  were 
wanting  in  vigilance.  But  whether  they  saw 
it  or  not,  the  respondents  are  liable  for  the 
damage  done. 

The  decree  of  the  Circuit  Court  is  reversed. 

Rev'g— Kewb.   461. 


THE  UNITED  STATES,  Plaintiff*, 

V. 

WILLIAM  G.  SHACKELFORD. 

(See  S.  C.  18  How.  688-S91.) 

Challenge  of  jurors — state  laws  may  be  adopted, 
except  in  treason  and  felonies  punishable 
with  death — in  treason,  challenges  thirty-fiv» 
— in  other  crimes  punishable  with  death, 
twenty— common  law  right  of  government — 
in  misdemeanors,  right  of  challenge  con- 
forms to  state  law. 

The  power  conferred  on  the  federal  courts  by  Act 
of  July  20,  1840,  enables  them  to  adopt  the  laws 
and  usages  of  the  state,  as  to  challenges  of  Jurors, 
except  In  tresRon  and  other  criminal  caaes  where 
the  punlsbmeot  la  death. 

In  trials  for  treason  and  Crimea  punishable  with 
death,  the  Act  of  ITOO  prescribes  the  rule,  by  which 

frlsoner  has  thlrty-flve  challencea  Id  treason,  and 
wenty  In  felony  pimishahle  with  death.    This  rule 
Is  derived  from  the  common  law. 

The  common  law,  aino,  gave  the  King  a  qualtlled 
right  ot  challenge,  which  had  the  effect  to  set  aside 
the  Juror  till  the  panel  was  gone  through  with 
without  asalgnlDg  cause,  and  If  there  was  not  a  (all 
Jury  without  the  person  ao  challenged,  then  cause 
must  be  assigned,  or  the  Juror  would  be  sworn. 

In  trial  for  mlRdemennor.  the  right  of  challenge 
by  the  prisoner  recognked  by  the  Act  of  1700,  doea 
Dot  neressnrll.T  draw  along  with  It  the  qunllfletf 
right  of  challenge,  exlatlng  at  common  law,  by  the 
government ;  and  nnleaa  the  laws  and  usages  of  the 
State  adopted  by  rule  under  the  Act  of  1840,  allow 
It  on  bebalf  of  the  prosecution.  It  abould  be  reject- 
ed, conforming  In  this  respect  the  practice  to  the 
state  law. 

Submitted  May  1,  1856.    Decided  May  12,  ISM. 

N  a   certificate  of  division   in   opinion  be- 
tween the  .Judges  of  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kentudcy. 
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Tlie  defendant  in  this  case  stands  indicted  in 
tlie  Circuit  Court  of  the  United  States  for  the 
District  of  Kentucky,  charged  with  having 
abandoned  the  United  States  mail  of  which  lie 
was  a  carrier,  within  the  said  State.  Upon  the 
trial,  the  defendant  claimed  the  right  of  per- 
emptory challenge  of  a  person  called  to  be 
sworn  as  a  juror  to  try  him.  The  District 
Judge  denied  and  the  Circuit  Judge  afiirmed 
his  right  to  do  so;  and  upon  their  disagreement, 
the  cause  is  certified  to  this  court  for  its  opin- 
ion and  determination. 

Mr.  C.  Gushing,  Atty-Gen.  for  the  plaintiff: 

The  offense  charged  in  this  indictment  is 
-simply  misdemeanor.  Peremptory  challenges 
in  such  cases  are  unauthorized  at  common  law. 

4  Bl.  Com.  53;  Christian,  Note  7;  1  Chit. 
Crim.  Law,  536;  3  Bums,  Justice,  93;  3  Co. 
Litt.  473;  Stev.  Crim.  Law,  300;  Reading's 
case,  7  How.  St.  Tr.  264;  Gate's  case,  10  How. 
St.  Tr.  1079;  2  How.  St.  Tr.  808;  2  Hawk, 
ch.  43. 

The  Judicial  Act  of  the  United  States  and 
the  amendatory  Act  make  no  provision  for 
challenges;  there  is  no  Act  of  Congress  adopt- 
ing the  provisions  of  the  state  laws,  the  com- 
mon law,  therefore,  controls. 

Mr.  W.  L.  Underwood,  for  the  defendant: 

By  the  law  of  Kentucky,  the  right  of  per- 
«mptory  challenge  for  felony  extends  to  twen- 
ty jurors,  and  for  less  offenses  to  three. 

7  Mon.  p.  077;  Kentucky  Crim  Code  of  Pr. 
p.  285,  sec.  204. 

Congress  has  left  the  right  of  challenge  to  be 
regulated  by  the  States  in  which  it  may  be 
claimed. 

1  U.  S.  Stat,  at  L.  p.  88;  2  U.  S.  Stat,  at  L. 
p.  82;  6  U.  S.  Stat,  at  L.,  p.  314 

The  uniform  practice  of  the  courts,  of  the 
United  States,  has  been  to  extend  to  the  citi- 
xens  within  the  several  States  the  benefit  of 
the  right  of  challenge  secured  to  them  within 
the  state  of  which  they  are  citizens,  and  are 
being  tried 

Mr.  Justice  Nelson  delivered  the  opinion  ot 
-the  court: 

This  case  comes  up  on  a  certificate  of  di- 
vision  of  opinion  between  the  Judges  of  the 
Circuit  Court  of  the  United  Stittes  for  the  Dis- 
trict of  Kentucky. 

The  prisoner  was  indicted  for  a  misdemeanor 
In  wrongfully  deserting  the  mails  of  the  United 
States,  before  delivering  them  to  the  proper 
ofncer  or  agent,  he  bemg  a  mail  earner  at 
-the  time,  and,  as  such,  having  the  mails  in 
charge. 

21  see.  of  Act  of  Cong.  3d  March,  1825;  4 
SUt.  at  L.  107. 

A  question  arose,  in  impaneling  the  jury, 
whether  a  prisoner  was  entitled  to  a  peremp- 
tory challenge  of  one  or  more  jurors,  upon 
which  the  judges  were  divided  in  opinion. 

The  Act  of  Congress  passed  20th  July,  1840 
(6  Stat,  at  L.  394),  provides  that  jurors,  to 
-•erve  in  the  courts  of  the  United  States,  in 
each  State,  shall  have  the  like  qualifications, 
and  be  entitled  to  the  like  exemptions 
aa  juror*  of  the  hif^est  court  of  'law  of  such 
Stata  now  have  and  are  entitled  to,  and  shall 
hereafter  from  time  to  time  have  and  be  enti- 
tled to;  and  shall  be  designated  by  ballot,  lot  or 
'^^'^"Twise,  Mcording  to  the  mode  of  forming 
4t« 


such  juries  now  practiced,  and  hereafter  to  be 
practiced  therein,  so  far  as  such  mode  may  be 
practicable  by  the  courts  of  the  United  States, 
or  the  officers  thereof.  "And  for  this  purpose, 
the  said  courts  shall  have  power  to  make  all 
necessary  rules  and  regulations  for  conforming 
the  designation,  'and  impaneling  of  [*5BO 
juries,  in  substance,  to  the  laws  and  usages 
now  in  force  in  such  State;  and  further,  shall 
have  power,  by  rule  or  order,  from  time  to 
time,  to  conform  the  same  to  any  change  in 
these  respects,  which  may  hereafter  be  adopted 
by  the  Legislatures  of  the  respective  States  for 
the  state  courts." 

The  court  is  of  opinion  that  the  power  con- 
ferred upon  the  federal  courts  to  adopt  "rules 
and  regulations  for  conforming  the  designation 
and  impaneling  of  juries  to  the  laws  and  usages 
in  force  at  the  time  in  the  State,"  enables  them 
to  adopt  the  laws  and  usages  of  the  State  in  re- 
spect to  the  challenges  of  jurors,  whether  per- 
emptory or  for  cause,  and  in  cases  both  civil 
and  criminal,  with  the  exception,  in  criminal 
cases,  of  treason  and  other  crimes,  of  which  the 
punishment  is  declared  to  be  death. 

The  30th  sec.  of  the  Crimes  Act.  of  1790, 
provides,  that  if  persons  indicted  for  treason 
against  the  United  States  shall  challenge  per- 
emptorily above  the  number  of  thirty -five  of  the 
jury,  or  if  persons  indicted  for  any  of  the  other 
offenses  set  forth,  for  which  the  punishment  is 
declared  to  be  death,  shall  challenge  perempto- 
rily above  the  number  of  twenty  persons  of  the 
jury,  the  court  in  any  of  these  cases  shall,  not- 
withstanding, proceed  to  the  trial  of  the  per- 
sons so  challenging,  etc. 

This  Act  of  Congress  having  expressly  rec- 
ognized the  right  of  peremptory  challenge  in 
the  one  case  of  the  number  of  thirty-five  jurors, 
and  in  the  other  of  twenty,  they  should  be  re- 
garded as  excepted  out  of  the  power  conferred 
upon  the  courts  to  regulate  the  subject  by  rule 
or  order  under  the  aforesaid  Act  of  1840. 

The  right  of  challenge  in  cases  specified  in 
the  Act  of  1790,  in  respect  to  the  number  of 
jurors,  is  derived  from  the  common  law,  which 
allowed  thirty-five  in  cases  of  treason,  ana 
twenty  in  cases  of  felony.  4  Bl.  Com.  354, 
35S;  12  Wheat.  483. 

That  law  also  gave  to  the  King  a  qualified 
right  of  challenge  in  these  cases,  which  had  thn 
effect  to  set  aside  the  juror  till  the  panel  was 
gone  through  with,  without  assigning  cause, 
and  if  there  was  not  a  full  jury  without  the 
person  so  challenged,  then  the  cause  must  be 
assigned  or  the  juror  would  be  sworn. 

The  court  is  of  opinion  that  the  right  of  chal- 
lenge by  the  prisoner  recognized  by  the  Act  of 
1790,  does  not  necessarily  draw  along  with  it 
this  qualified  right,  existing  at  rommnn  law. 
by  the  government;  and  that,  unless  the  laws 
or  usages  of  the  State,  adopted  by  rule  under 
the  Act  of  1840,  allows  it  on  behalf  of  the  pros- 
ecntion,  it  should  be  rejected,  conforming  ip 
this  respect  the  practice  to  the  state  law. 

It  does  not  appear  in  the  case  before  us. 
whether  or  not  the  court  below  had  adopted  th« 
state  law  under  the  Act  of  1840,  *as  it  [*S01 
existed  at  or  previous  to  the  proceedings  certi- 
fied, and  hence  we  are  not  enabled  to  exprem 
any  opinion  upon  the  particular  question  certi- 
fied. But  the  opinion  expressed  upon  the  gen- 
eral question  will  enable  the  eonrt  below  to 
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'dispose  of  the  ease,  without  any  amendment  of 
the  record,  or  further,  hearing  of  the  case. 

The  cause  is  therefore  remanded  to  the  court 
below,  to  proceed  according  to  the  foregoing 
-opinioa. 


8USAK   E.    CONNER,   Widow   of   Henry   L. 
Conner,  Dec'd,  Plff.  in  Er., 

V. 

WM.  ST.  JOHN  ELLIOT,  Administrator, 
and  Daniel  W.  Brickie  lind  Wife  et  al.,  Heirs 
of  Henry  L.  Conner,  Deceased. 

(See  18  How.  691-504.) 

Marriage  law  in  Louisiana  does  not  give  rights 
of  property  where  marriage  was  made  in 
other  state — such  marital  rights  are  not 
"privileges  of  a  citizen''  within  the  Constitu- 
tion— they  are  rights  of  the  contract. 

Where  tbe  marriage,  tbroagh  which  the  appellant 
«lalmed,  was  not  contracted  in  Ix>ultlana,  nor  In 
conlemplatlon  of  a  matrimonial  domlcll  In  tbat 
State,  and  the  spousea  bad  never  resided  therein, 
^the  wife  la  not  a  partner  In  community  with  tbe 
husband  by  force  of  the  laws  of  Louisiana. 

Such  marital  rights  are  not  "prlvlleaes  of  a  clU- 
aen"  within  tbe  first  clause  of  section  2d  of  4tb  ar- 
ticle of  the  Conatltutlon,  and  such  clause  does  not 
give  widows  who  were  married  and  are  living  In 
«ther  states,  tbe  same  rights  to  property  in  Louisi- 
ana, as  the  laws  of  that  State  do  when  the  marriage 
was  contracted  or  the  spouses  live  In  that  State. 

No  privileges  are  secured  by  tbat  clause  In  tbe 
Constitution,  except  those  which  belong  to  citizen- 
shin. 

Such  marital  rights  are  rights  attached  to  tbe 
contract  of  marriage,  by  the  law  of  the  state  where 
they  are  made  or  executed. 

The  law  of  Louisiana  applies  to  tbe  contract  of 
marriage  between  persons,  whether  citlxens  or 
aliens,  when  made  there,  and  does  not  discriminate 
between  citlsens  of  tbat  State  and  other  persons. 

It  discriminates  between  contracts  only ;  such 
discrimination  has  no  connection  with  the  above- 
mentioned  clause  in  the  Constitution. 

Argued  May  0,  1856.         Decided  Blay  12,  1866. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana  for  the  Eastern  District. 

The  history  of  the  case  and  a  statement  of 
the  facta  appear  in  the  opinion  of  the  court. 

Mr.  John  Henderson,  for  plaintiff  in  error: 

The  provision  of  the  Constitution  of  the 
United  States,  to  which  the  decision  in  this 
case  and  the  provisions  of  the  Code  are  opposed, 
ia  sec  2  of  art.  4. 

"Tbe  citizens  of  each  State  shall  be  entitled 
-to  all  tbe  privileges  and  immunities  of  citizens 
-of  Uie  several  States." 

Its  plainer  reading,  perhaps,  may  be  para- 
phrased thus: 

"The  citizens  of  each  State  shall  be  entitled 
to  all  the  civil  privileges  and  immunities  in  all 
the  other  States,  which  each  one  of  those  sever- 
al other  States  accords  to  its  own  citizens." 

The  usual  and  most  common  privation  of 
alienage  ia  incapacity  to  take,  hold,  inherit  and 
transmit  property.  The  articles  of  the  Code  are 
a  direet  penalty  of  alienage,  applied  to  a  citizen 
of  a  state  of  the  Union. 

Our  position  is  that  a  Mississippi  wife,widow 
or  heir,  in  regard  to  real  or  immovable  property 
In  Louisiana,  is  entitled  hj  oonstitntionaVprin- 
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lege,"  to  the  same  right*  as  a  Louisiana  wifa^ 
widow  or  heir,  in  relation  to  the  same  prop- 
erty. 

Mr.  Hamilton  in  the  Federalist,  No.  80,  p. 
321,  considers  this  section  "the  basis  of  union;" 
and  attaches  much  importance,  that  it  is  re- 
served to  the  federal  judiciary  "to  secure  the 
full  effect  of  so  fundamental  a  provision  against 
all  evasion  and  subterfuge." 

Justice  Story,  in  his  Commentaries,  says: 
"The  intention  of  this  clause  was  to  confer  on 
them,  if  one  may  so  say,  a  general  citizenshi|, 
and  to  communicate  all  the  privileges  and  im- 
munities which  the  citizens  of  the  same  state 
would  be  entitled  to  under  the  circumstances." 
Vol.  III.  sec.  1799  and  1800. 

Mr.  J.  P.  Benjamin,  for  defendant  in  error: 

The  law  of  I/>ui8iana  makes  no  distinction 
between  a  Louisiana,  Mississippi,  or  alien  wife, 
widow  or  heir.  It  simply  says  to  all  who 
choose  to  marry  in  the  State,  that  tuless  they 
have  otherwise  stipulated,  the  law  will  presume 
they  contract  for  a  partnership  or  community  i 
to  persons  who  marry  out  of  the  State,  it  says, 
that  when  they  come  to  Louisiana  to  live,  the 
law  will  presume  a  contract  between  them  (in 
the  absence  of  contrary  stipulations)  to  the 
same  effect  as  if  they  solemnized  their  marriage 
anew  in  that  State. 

The  law  docs  not  regard  a  citizenship  at  all: 
it  has  reference  to  domicil  alone. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

In  the  course  of  proceedings  which  were 
had  in  Louisiana,  under  the  laws  and  in  the 
courts  of  that  State,  to  determine  the  right*  of 
parties  interested  in  the  succession  of  Henry  L. 
Conner,  deceased,  a  citizen  of  the  St*te  of 
Mississippi,  his  widow,  who  is  the  plaintiff  in 
error  in  this  case,  filed  in  the  District  Court  of 
the  Tenth  Judicial  District  of  the  State  of 
Louisiana,  a  petition,  claiming  to  be  entitled  to 
her  rights  of  marital  community,  as  they  exist 
under  the  laws  of  that  State.  These  rif^ts 
having  'been  denied  by  the  District  [*fttS 
Ck>urt,  an  appeal  was  prosecuted  to  the  Su- 
preme 0>urt;  and  it  was  there  held  that  inas- 
much as  the  marriage,  through  which  the 
appellant  claimed,  was  not  in  fact  contracted 
in  Louisiana,  nor  in  contemplation  of  a  matri- 
monial domicil  in  that  State,  and  the  spouses 
had  never  resided  therein,  the  wife  was  not  a 
partner  in  community  with  the  husband  by 
force  of  the  laws  of  Louisiana. 

On  this  writ  of  error,  it  neither  i*  nor  can  b* 
denied  that  the  Supreme  Court  of  Louid- 
ana  has  correctly  declared  and  applied  the  law 
of  that  State  to  this  case.  But  It  is  insisted 
that  this  law  deprives  the  plaintiff  in  error,  a 
citizen  of  the  State  of  Mississippi,  of  one  of 
the  privileges  of  a  citizen  in  the  State  of  Louis- 
iana, and  therefore  is  in  cMitravention  of  the 
1st  clause  of  the  2d  section  of  the  4th  article 
of  the  Constitution,  which  provides  that  "Hh* 
citizens  of  each  State  shall  be  entitled  to  all  the 
privileges  and  immunities  of  dttzens  in  the 
several  States." 

It  appears  upon  the  record  that  the  question 
was  raised  by  the  pleadings,  and  presented  to 
and  decided  by  the  Highest  court  of  the  State) 
it  is  therefore  open  here,  upon  this  writ  of  er* 
ror,  for  flnal  determination    hj    thi*    eonrt, 
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under  the  25th  eeetioii  of  the  Judiciary  Act  of 
1780,  1  SUt.  at  L.  85. 

It  appears  that  the  plaintifiT  in  error,  though 
a  native  bom  citizen  ot  Louisiana,  was  married 
in  the  State  of  Mississippi,  while  under  age, 
with  the  consent  of  her  guardian,  to  a  citizen  of 
tlic  latter  State,  and  that  their  domicil,  during 
the  duration  of  their  marriage,  was  in  Mis- 
sissippi. But,  while  it  continued,  the  husband 
acquired  a  plantation,  and  other  real  property, 
in  Louisiana.  If  the  marriage  had  been  con- 
tracted in  Louisiana,  the  Code  of  that  State, 
then  in  force  (Code  of  1808,  art.  3,  sec.  4), 
would  have  superinduced  the  rights  of  com- 
munity. And  at  the  time  when  the  property 
in  question  was  purchased  by  the  husiband,  in 
1841,  the  Code  of  1826,  then  m  force,  contained 
the  following  articles: 

"Art.  236U.  Every  marriage  contracted  in 
this  State  superinduces,  of  ri^ht,  partnership  or 
community  of  acquets  or  gams,  if  there  be  no 
stipulation  to  the  contrary." 

"Art.  2370.  A  marriage  contracted  out  of 
this  State,  between  persons  who  afterwards 
come  here  to  live,  is  also  subjected  to  the  com- 
munity of  acquets  with  respect  to  such  pro- 
perty as  is  acquired  after  their  arrival." 

And  it  is  insisted  that,  as  these  articles  ^ve 
to  what  is  termed  in  the  argument  a  Louisiana 
widow  the  right  of  marital  community,  the 
laws  of  the  State  could  not  constitutionally 
deny,  as  it  is  admitted  they  did  in  fact  deny, 
the  same  rights  to  all  widows,  citizens  of 
the  United  States,  though  not  married  in 
69S*]  'Louisiana,  or  residing  there  during  the 
marriage,  and  while  the  property  in  question 
was  acquired. 

In  other  words,  that,  as  the  laws  of  Louisiana 
provide  that  a  contract  of  marriage  made  in  that 
State,  or  the  residence  of  persons  there  in  the 
r<dation  created  by  marriage,  shall  give  rise  to 
certain  rights  on  the  part  of  each  in  property 
acquired  within  that  State,  by  force  of  the 
article  of  the  Constitution  above  recited,  all 
citizens  of  the  United  States,  wherever  married 
and  residing,  obtain  the  same  rights  in  profwrty 
acquired  in  that  State  during  the  marriage. 
We  do  not  deem  it  needful  to  attempt  to  define 
the  meaning  of  the  word  "privileges"  in  this 
clause  of  the  Constitution.  It  is  safer,  and  more 
in  accordance  with  the  duty  of  a  judicial  tribu- 
nal, to  leave  its  meaning  to  be  determined,  in 
each  ease,  upon  a  view  of  the  particular  rights 
asserted  and  denied  therein.  And  especially  is 
this  true,  when  we  are  dealing  with  so  broad  a 
provision,  involving  matters  not  only  of  great 
delicacy  and  importance,  but  which  are  of  such 
a  character  that  any  merely  abstract  definition 
could  scarcely  be  correct;  and  a  failure  to  make 
it  so  would  certainly  produce  mischief. 

It  is  sufficient  for  this  case  to  sav  that,  ac- 
cording to  the  express  words  and  clear  mean- 
ing of  this  clause,  no  privileges  are  secured  by 
it,  except  those  which  belong  to  citizenship. 
Rights,  attached  by  the  law  to  contracts,  by 
reason  of  the  place  where  such  contracts  are 
made  or  executed,  wholly  irrespective  of  the 
citizenship  of  the  parties  to  those  contracts, 
cannot  be  deemed  "privileges  of  a  citizen," 
within  the  meaning  of  the  Constitution. 

Of  that  character  are  the  rights  now  in  ques- 
tion. They  are  incidents,  ingrafted  by  the  law 
nf  the  State  on  the  contract  of  marriage.  And, 
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in  obedience  to  that  principle  of  universal  juris- 
prudence, which  requires  a  contract  to  be  gov- 
erned by  the  law  of  the  place  where  it  is  made 
and  to  be  performed,  the  law  of  Louisiana 
undertakes  to  control  these  incidents  of  a  con- 
tract of  marriage  made  within  the  State  by  per- 
sons domiciled  there;  but  leaves  such  contracts, 
made  elsewhere,  to  be  governed  by  the  laws  of 
the  places  where  they  may  be  entered  into.  In 
this,  there  is  no  departure  from  any  sound  prin- 
ciple, and  there  can  be  no  just  cause  of  com- 
plaint. 

The  law  of  the  State  further  provides,  that  if 
married  persons  come  to  Louisiana  to  reaide, 
and  acquire  property  there  during  such  res- 
idence, they  shall  be  deemed  nuptial  partners  ia 
respect  to  such  property;  but  if  the  domicil  of 
the  marriage  continues  out  of  Louisiana,  the  rel- 
ative rights  of  the  married  persons  may  be  reg- 
ulated by  the  laws  of  the  place  of  such  domicil, 
even  in  respect  to  property  acquired  by  one  of 
them  in  Louisiana.  'That  the  first  of  [*S94 
these  rules,  which  extends  the  laws  of  the 
State  to  married  persons  coming  to  reside  and 
acquiring  property  therein,  is  a  proper  exercise 
of  legislative  power,  has  not  been  questioned. 
But  it  is  insisted  that  the  last,  which  leaves 
the  rights  of  non-resident  married  persons  in 
respect  to  property  in  Louisiana  to  be  gov- 
erned by  the  laws  of  their  domicil,  deprives  the 
wife  of  her  ri^ta  as  a  citizen,  in  property  ac- 
quired by  the  husband  during  marriage  in 
Louisiana.  The  answer  to  this  has  been  already 
indicated.  The  lawn  of  Louisiana  affix  certain 
incidents  to  a  contract  of  marriage  there  made, 
or  there  partly  or  wholly  executed,  not  because 
those  who  enter  into  such  contracts  are  citizens 
of  the  State,  but  because  they  there  make  or 
perform  the  contract.  And  they  refuse  to  aflRx 
these  incidents  to  such  contracts,  made  and  ex- 
ecuted elsewhere,  not  because  the  married  per- 
sons are  not  citizens  of  Louisiana,  but  because 
their  contract  being  made  and  performed  under 
the  laws  of  some  other  state  or  country,  it  is 
deemed  proper  not  to  interfere,  by  Louisiana 
laws,  with  the  relations  of  married  persons 
out  of  that  State.  Whether  persons  contract- 
ing marriage  in  Louisiana  are  citizens  of  that 
or  soma  other  state,  or  aliens,  the  law  equally 
applies  to  their  contract:  and  so,  whether  per- 
sons married  and  domiciled  elsewhere,  be  or  be 
not  citizens  or  aliens,  the  law  fails  to  regulate 
their  rights.  The  law  does  not  discriminate 
between  citizens  of  the  State  and  other  per- 
sons; it  discriminates  between  contracts  only. 
Such  discrimination  has  no  connection  with  the 
clause  in  the  Constitution  now  in  question.-  If 
a  law  of  Louisiana  were  to  give  to  the  partners 
inter  sese  certain  peculiar  rights,  provided  they 
should  reside  within  the  State,  and  carry  on  the 
partnership  trade  there,  we  think  it  eonld  not 
be  maintained  that  all  copartners,  citizens  of 
the  United  States,  residing  and  doing  business 
elsewhere,  must  have  those  peculiar  rights  by 
force  of  the  Constitution  of  the  United  States, 
any  more  than  it  could  be  maintained  that,  be- 
cause a  law  of  Louisiana  gives  certain  dama|;el 
on  protested  bills  of  exchange,  drawn  or  in- 
dorsed within  that  State,  the  same  damajies 
must  be  recoverable  on  bills  drawn  elsewhere  in 
favor  of  citizens  of  the  United  States. 

The  rights  asserted  in  this  case,  before  th^ 
Supreme  Court  of  Louisiana,  are  not  privi1e<m 
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of  citizenship;  consequently,  there  is  no  error  in 
the  judgment  of  that  court,  which  is  hereby  af- 
firmed. 


480*]  *JOHN  BACON  and  Thomas  Robins, 
Surviving  Trustees  of  the  Bank  of  the  Unit- 
ed States;  Wm.  R.  White  and  John  Hooper, 
Citizens  of  Pennsylvania;  Lewis  Phoenix  and 
John  D.  Beers,  Citizens  of  New  Yoric,  Stock- 
holders of  tlie  late  Commercial  Bank  ol 
Natchez,  who  sue  on  behalf  of  themselves 
and  all  other  stockholders  of  the  said  late 
Commercial  Bank  of  Natchez,  who  are  citi- 
zens of  othor  states  than  Mississippi,  who 
shall  come  in  ttnd  seek  relief  by,  and  contrib- 
ute to,  the  expenses  of  this  suit,  Complain- 
ants and  Appellants, 

T. 

WILUAM  ROBERTSON,  Philip  Hoggatt, 
Henry  Chotard,  and  John  F.  Gillespie,  et  al. 
(names  unknown).  Stockholders  of  the  late 
Commercial  Bank  of  Natchez,  and  Citizens  of 
the  State  of  Mississippi. 

(See  S.  C.  18  How.  480-489.) 

Suit  in  equity  by  part  of  stockholders  of  cor- 
poration, for  all,  is  proper,  for  distribution 
of  its  assets — demurrer  of  defendant  con- 
fesses allegations  of  bill — court  has  juris- 
diction of  breach  of  trust — form  of  the  ac- 
tion. 


Part  of  the  stockholders  may  maintain  an  action 
In  equity  for  themselves  and  the  other  stockhold- 
ers, against  the  trustee  of  a  dissolved  state  bank- 
ing  corporation,  to  establish  tbeir  title  to,  and  ob- 
talD  distribution  of,  the  surplus  of  Its  assets,  nfter 
Its  debts  have  been  paid;  the  corporation  having; 
been  dissolved  by  Judicial  sentence  tor  a  breach 
of  Its  charter. 

An  Act  of  the  State  Legislature  prescribed  the 
dntles  of  the  trustee,  and  his  manner  of  proced- 
ure, for  the  payment  of  the  debts,  etc.,  of  the  cor- 
poration, ancr  that  "the  surplus.  If  any,  shall  be 
ratably  distributed  among  the  stockbolders." 

Ills  demurrer  confessed  that  be  bad  received 
money,  stocks,  lands,  etc.,  which  he  refused  to  dis- 
tribute. 

Held,  that  the  trustee  could  not  deny  the  title  of 
the  stockholders  to  a  distribution. 

Nor  Is  the  objection  to  the  Jurisdiction  of  this 
court  tenable    "Ae  trustee  has  committed  a  palpa- 


ble breach  of  trust  according  to  the  case  made  by 
the  bill  and  confessed  by  the  demurrer. 

The  objection  to  the  form  of  the  suit  Is  not  tena- 
ble ;  the  number  of  the  parties  renders  it  Impractic- 
able to  bring  all  before  the  court,  and  therefore  the 
suit  may  be  prosecuted  In  the  form  employed  In 
this  suit.  .  •"    ' 


Argued  April  17,  1856.    Decided  May  14,  1868. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States   for  the   Southern  District   of 
Mississippi. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  Mississippi  by  the  appellants,  stock- 
holders in  the  late  Commercial  Bank  of  Nat- 
chez, against  William  Roberston,  trustee  of  the 
assets  of  said  Bank,  appointed  under  a  stat- 
ute of  said  State,  and  against  certain  other 
stockholders,  to  ascertain  the  surplus  of  as- 
sets and  settle  the  rights  of  complainants  and 
other  stockholders  therein.  The  court  below 
having  sustained  a  demurrer  by  the  defendants, 
and  dismissed  the  bill,  the  complainants  ap- 
pealed to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  Yerger,  Winchester,  and  6.  M.  Whar- 
ton, for  the  appellants: 
_  The  rule  of  the  common  law,  that  upon  a 
civil  death  of  a  corporation,  all  its  real  estate 
remaining  unsold  reverts  to  the  original  gran- 
tors, and  the  debts  due  to  and  from  it  are  ex- 
tinguished, and  all  its  personal  property  vests 
in  the  state  or  king  (1  Bl.  Com.  484;  2  Kent's 
Com.  307;  2  Kyd.  Corp.  516;  Ang.  &  Ames 
Corp.  138),  does  not  apply,  in  a  court  of  equity, 
to  moneyed  or  joint  stock  corporations,  or 
to  corporations  deriving  their  powers  under  a 
charter,  composed  of  numerous  members,  all 
of  whom,  by  the  terms  of  the  charter,  have  a 
distinct  and  individual  property  in  the  corpo- 
rate fund. 

Lennox  v.  Roberts,  2  Wheat.  373;  Bacon  v. 
Cohea,  12  Sm.  &,  Mar. 

The  cases  cited  upon  the  other  side,  Edmonds 
V.  Brown,  1  Lev.  237;  Rex  v.  Pasmore,  3  D. 
&  E.  109,  247;  Colchester  v.  Seaber,  3  Burr. 
1868;  Co.  Litt.  13  b;  Atty.-Gen.  v.  Gower,  » 
Mod.  226,  do  not  apply  to  such  corporations. 
The  capital  stock  and  other  property  of  such  » 
corporation,  is  a  trust  fund  for  the  creditors 
and  stockholders,  and  equity  will  enforce  the- 
trust  at  the  suit  of  either. 


NOTK. — Where  parties  Interested  are  numerous, 
part  may  maintain  a  bill  In  eqnlty  for  benefit  of  all. 
See  note  to  Smith  v.  Swormstedt,  14  L.  ed.  V.  8. 
942. 

Where  parties  form  a  voluntary  association,  some 
of  the  members  representing  all  substantial  Inter- 
ests may  bring  a  bMI  In  equity  on  behalf  of  them- 
selves and  all  the  others.  Coop.  Eq.  PI.  40 ;  Chan- 
cey  V.  Hay,  Prec.  Ch.  692 ;  Lloyd  v.  Loaring,  6  Ves. 
773 ;  West  v.  Randall,  2  Mason,  194  ;  Baldwin  v. 
I,awrence,  2  Sim.  k  Stu.  18 :  Hichens  v.  Congreve, 
4  Ross.  562 ;  Gordon  v.  Pym,  3  Hare,  228 ;  Barker 
V.  Walters,  8  Beav.  92;  Mann  v.  Butler,  2  Barb. 
Ch.  362. 

Such  a  bill  will  not  be  sustained  unless  brought 
on  behalf  of  all  the  parties.  Baldwin  v.  Lawrence, 
2  81m.  *  Stu.  18 ;  Wliltney  v.  Mayo,  15  III.  255. 

Such  a  bill  has  been  allowed  In  the  following  In- 
stances :  A  Mil  brought  by  treasurer  and  managers 
of  certain  brass  works.  Chancey  v.  May,  Prec.  Ch. 
1(92 ;  by  some  shareholders  In  a  Joint  stock  comnnny 
on  behalf  of  all.  Illcbens  v.  Congreve.  4  Russ.  662 ; 
by  some  Inhabitants  of  a  town  on  behalf  of  all. 
is  li.  ed. 


Atty.-Gen.  v.  Heells,  2  81m.  It  Stu.  67 ;  by  part  of 
the  shareholders  In  a  canal.  Gray  v.  Cbaplln.  2: 
Sim.  ft  8tu.  267  ;  see  Mandevllle  v.  UIggs,  2  Pet.  487. 

A  few  of  a  large  number  of  persons  have  been 
permitted  to  Institute  a  suit  on  behalf  of  them- 
selves and  the  rest ;  as  parishioners,  even  where 
tlie  Injurious  acts  were  approved  by  a  majority ; 
Bromley  v.  Smith,  1  Sim.  8:  see  Jones  v.  Garcia 
del  Rio,  1  Tnm.  &  Russ.  SOO;  or  pewbolders  and 
members  of  a  congregation ;  Mllllgan  v.  Mitchell, 
8  Myl.  &  C.  72 ;  some  of  the  partners  In  a  company 
of  five  hundred  or  more ;  Small  v.  Atwood,  I 
Tounge,  407;  a. member  of  a  club,  which  bad  been 
dissolved,  to  recover  misappropriated  club  funds. 
Richardson  v.  Hastings,  7  Beav.  323 ;  11  Beav.  17. 

Where  the  parties  are  very  numerons,  and  where 
there  exists  a  common  right  or  a  common  Interest 
which  the  bill  aeeks  to  establish  and  enforce,  or  a 

fieneral  claim  or  privilege  which  It  seeks  to  estab- 
ish  or  to  narrow  or  take  away,  a  bill  has  been  sus- 
tained by  or  against  part,  though  affecting  the  In- 
terests of  persons  not  parties  :  and  In  most  cases  tiM 
decree  upon  such  a  bill  will  be  held  binding  on  all 
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2  Sto.  Eq.  Jur.  tecs.  1106,  1200,  1256,  1250, 
1258,  1263. 

It  is  unnecessary  to  cite  authorities  to  show 
that  this  is  true  during  the  life  of  a  corpora- 
tion. It  is  also  true  after  the  dissolution  of  a 
corporation. 

15  How.  311;  Adair  v.  Shaw,  1  Sch.  4  Lef. 
261;  2  Kent's  Com.  354;  6  S.  &  M.  517;  Wood 
V.  Duramer,  3  Mason,  308;  Hightower  v.  Thorn- 
ton, 8  Ga.  491;  Curran  v.  Arkansas,  15  How. 
310;  Mumma  v.  Potomac  Co.  8  Pet.  281;  James 
V.  Woodruff,  10  Paige,  641;  2  Den.  574;  Spear 
V.  Grant,  16  Mass.  9. 

This  view  is,  we  thinic,  sustained  by  the 
spirit  of  the  Acts  of  Mississippi  of  1843  and 
1846.  The  case  of  Commercial  Bank  v.  Cham- 
bers, 8  Sm.  &  Mar.  9,  was  a  case  at  law;  also 
Coulter  V.  Robertson,  24  Miss.  278. 

No  case  can  be  found  in  a  direct  proceeding 
in  equity  by  the  stockholders,  where  their 
rights  have  been  fully  examined,  that  the 
courts  of  Mississippi  have  decided  against 
them.  Even  were  the  contrary  true,  however, 
this  court  would  not  be  bound  to  abandon  its 
own  decision,  and  its  own  views  of  the  princi- 
ples which  govern  in  a  court  of  equity. 

Lane  v.  Vick,  3  How.  464;  Neves  v.  Scott,  13 
How.  270;  Russell  v.  Southard,  12  How.  147; 
State  of  Penn.  v.  Wheeling  Bridge,  13  How. 
563. 

On  the  question  of  jurisdiction,  it  was  prop- 
er to  make  the  Mississippi  stockholders  defend- 
ants. They  had  a  right  to  see  that  Roberston's 
account  was  correct. 

West  T.  Randall,  2  Mas.  181. 

The  courts  of  the  United  States  will  take  ju- 
risdiction where  justice  can  be  done  between 
the  parties  before  the  court,  although  some  are 
left  out  because  they  cannot  sue  in  federal 
coiu^s. 

Shields  v.  Barrow,  68  U.  S.  (17  How.)  139; 
Mallow  v.  Hinde,  12  Wheat.  197;  Elmendorf  v. 
Taylor,  10  Wheat.  187 ;  Cameron  v.  McRoberts, 
3  Wheat.  591 ;  Supreme  Court  Rule,  47. 

Messrs.  Lawrence  and  Benjamin,  for  the  ap- 
pellees : 

The  Circuit  Court  of  the  United  States  had 
no  jurisdiction  over  Robertson  as  trustee,  he 
being  the  mere  officer  of  another  court  imder 
Mississippi  laws. 

Peale.  t.  Phippa,  14  How.  374;  Vaugban  t. 
Northup,  16  Pet.  1;  Hutch.  Code,  ch.  16,  pp. 
330,  334;  Williams  v.  Benedict,  8  How.  107; 
Wiswall  V.  Sampson,  14  How.  64. 

And  so  far  as  the  stockholders  are  concerned. 


the  Circuit  Court  had  no  jurisdiction  by  reason 
of  the  parties,  many  of  whom  are  citizens  of 
Mississippi;  the  interest  of  all  were  the  same. 

Contee  v.  Dawson,  2  Bland,  164;  Smith  v. 
Swormstedt,  16  How.  299. 

The  stockholders  had  no  rights  under  the 
forfeiture,  except  such  as  were  saved  to  them 
by  the  Mississippi  statutes.  By  the  commou 
law,  upon  the  dissolution  of  the  Corporation, 
its  real  estate  reverts  to  the  grantor  and  his 
heirs,  the  personal  property  passes  to  the 
Crown  or  state,  and  the  debts  to  and  from  it 
are  totally  extinguished. 

Edmonds  v.  Brown,  1  Lev.  237;  Rex  v.  Pas- 
more,  3  T.R.241;  Colchester  v.  Seaher.S  Burr, 
1866;  Miami  Trans.  Co.  v.  Gano,  13  Ohio,  269; 
Renick  v.  Bank,  13  Ohio,  298;  White  v.  Camp- 
bell, 5  Humph.  38. 

This  is  the  common  law  in  Mississippi,  and 
the  legislation  has  been  grounded  upon  it. 

Bank  v.  Wrenn,  3  Sm.  &  Mar.  791;  Bank  v. 
Chambers,  8  Sm.  &  Mar.  9;  Port  Gibson  v. 
Moore,  13  Sm.  &  Mar.  157;  Coulter  v.  Hubert - 
son,  24  Miss.  278. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

This  bill  was  filed  in  the  Circuit  Court 
against  William  Robertson,  a  trustee,  appoint- 
ed to  liquidate  the  affairs  of  the  late  Com- 
mercial Bank  of  Natchez,  Mississippi,  and  such 
of  the  stockholders  of  the  Bank  as  are  citizens 
of  that  State,  and  is  prosecuted  by  a  number  of 
stockholders,  owning  one  fifth  part  of  the  capi- 
tal stock,  for  themselves,  and  such  of  the  stock- 
holders as  are  not  dtir^ens  of  Mississippi  or  de- 
fendants in  the  bill. 

*Tbe  Commercial  Bank  was  incorporat-[*481 
ed  and  organized  under  enactments  of  the  Leg- 
islature in  1836,  with  a  capital  $3,050,000,  di- 
vided into  shares  of  $100  each,  which  are  now 
distributed  among  two  hundred  and  eighty  per- 
sons. 

The  Corporation  carried  on  the  business  of 
banking  through  the  agency  of  presidents,  di- 
rectors, cashiers,  and  other  officers,  at  Natchez, 
and  four  other  towns  of  Mississippi,  for  f.  num- 
ber of  years.  During  this  time  there  was  a 
temporary  suspension  of  specie  payments, 
which  the  bill  avers  to  have  been  accidental, 
and  to  have  formed  the  only  ground  for  the 
proceeding  taken  against  the  Corporation.  In 
Jime,  1845,  the  Circuit  Court  of  Adams  Coun- 
ty rendered  a  judgment  against  the  Bank,  up- 
on an  information  in  the  nature  of  a  quo  war- 
ranto, preferred   pursuant  to  the  Act   of  the 


«ther  persons  standlnK  In  the  same  predicament. 
Mayor  of  York  v.  Pllklnton,  1  Atk.  282;  Cltr  of 
London  v.  Perkins,  4  Bro.  F.  C.  1S8 ;  West  v.  Han- 
dall,  2  Mason,  103 ;  Cockburn  v.  Tbompson,  16  Ves. 
328 ;  Long  v.  Young,  2  81m.  369 ;  Adair  v.  New  Klv. 
Co.  11  via.  420;  Weale  v.  West  U.  Water  Works 
Co.  1  Jac.  ft  Walk.  369 :  Dnke  of  Norfolk  v.  Myers, 
4  Madd.  113 ;  Baker  v.  Rogers,  Sel.  Ca.  In  Ch.  74  ; 
as  by  the  lord  of  the  manor  against  some  ot  the 
tenants,  or  vice  versa,  with  regard  to  a  mill  or 
right  of  common,  or  to  cat  tarf,  etc  Conyers  v. 
Ld.  Abergavenny,  1  Atk.  285 ;  Brown  v.  Vermnden, 
1  Ch.  Cas.  2T2 ;  Cockburn  v.  Thompson,  16  Ves. 
828 ;  West  v.  Randall,  2  Mason,  195 ;  Meuz  v. 
Maltby,  2  Swanat.  283. 

Sucn  a  bill  llled  by  a  few  on  behalf  ot  themselves 
and  all  others,  or  against  a  few  and  yet  to  bind  the 
rights  and  interests  of  others,  Is  permitted  when  It 
Is  apparent  that  all  the  parties  stand  In  same 
•Ituatlon  and  have  one  common  right  or  Intereat 
the  protection  ot  which  will  be  for  the  common 
beneat  ot  all  and  cannot  be  to  the  Injury  of  any. 

WehettB  T.  Coogrere,  4  Buss.  562 ;  Long  v.  Tounge, 

800 


2  8Im.  869 :  Crease  v.  Babcock,  10  Met.  532 ;  Tay- 
lor V.  Salmon,  4  Myl.  k  C.  142 ;  Benaon  v.  Ueathorn. 
1  You.  ft  Col.  N.  R.  326. 

If  the  bill  Is  not  filed  on  behalf  of  all  other  per- 
sons In  Interest,  but  on  behalf  of  plalntlflte  only.  It 
Is  bad  on  demurrer.  DouKlaa  v.  Horsfall.  2  81m.  ft 
Sto.  184;  Mandevllle  v.  Rlggs,  2  Pet.  87. 

The  primary  party  to  bring  or  defend  an  action 
In  renrd  to  corporate  rights  or  property  Is  cor- 
poration; yet  where  corporation  refuses,  or  de- 
fendants  are  In  control  of  the  corporation,  a  atock- 
holder  may  bring  an  action  in  eqnity  In  behalf  ot 
all.  Corporation  must  be  a  defendant.  Butts  T. 
Woods,  37  N.  Y.  81T ;  Dodge  v.  Woolaey.  18  How. 
331 :  Heath  V.  Erie  Co.  8  Blatch.  347  ;  see  Wood  v. 
Draper,  24  Barb.  187. 

A  stockholder  may  institute  a  anit  In  his  own 
name,  in  equity,  against  a  wrong-doer,  whose  acts 
are  Injurious  to  toe  stockholders,  upon  a  refusal 
by  the  directors  of  the  company  to  Institute  It 
Rnch  a  refusal  is  essential.  Memphia  v. Ward.  8  Wall 
64;   aee   Bweny   v.  Smith.   Law  Utf-   1   Bq.   324. 
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Legislature  of  July,  1843.  By  this  judgment 
tbe  Bank  was  'prejudged  and  excluded  from 
further  holding  or  exercising  the  liberties,  priv- 
ileges and  franchises  granted  by  the  said 
charter;"  "the  liberties,  privileges,  and  fran- 
chises granted  to  the  Bank  were  seized"  by  the 
State;  the  "property,  books  and  assets  of  the 
Bank"  were  adjudged  to  be  seized  and  de- 
livered to  a  trustee,  who  might  have  execution 
therefor.  William  Robertson  was  appointed 
that  trustee  "to  take  charge  of  the  books  and 
assets  of  the  Bank."  His  duties  are  declared, 
conformably  to  the  Act  of  1843,  which  will  be 
considered  in  another  part  of  this  opinion. 

The  Bank  appealed  from  this  judgment,  and 
in  the  spring  session  of  the  High  Court  of  Er- 
rors and  Appeals,  in  1846,  it  was  affirmed. 
William  Robertson  entered  upon  the  office  of 
trustee  in  July,  1846.  He  took  possession  of 
money,  stocks,  evidences  of  debt,  and  real  es- 
tate, having  a  nominal  value  of  near  four  mill- 
ions of  dollars,  and  continues  to  hold  them, 
except  in  so  far  as  he  has  applied  them  to  the 
payment  of  the  charts  of  the  trust,  and  the 
debts  of  the  Corporation.  Tbe  bill  alleges  that 
all  the  debts  have  been  paid,  and  that  only  a 
small  sum  is  due  for  costs,  and  that  property  of 
great  value,  consisting  of  money,  stocks,  evi- 
dence* of  debt,  bonds,  and  personalty,  remains 
with  the  trustee,  who  refuses  to  account  for 
them  to  the  stockholders.  The  object  of  the 
UU  is  to  establish  the  title  of  tbe  stockholders 
to  this  surplus,  and  to  obtain  the  ratable  shares 
of  such  of  them  as  are  able  and  willing  to  join 
as  plaintiffs  in  this  suit.  The  bill  names  a  num- 
ber of  the  stockholders  as  parties,  and  is  fitted 
to  embrace  all  by  the  representation  of  these. 

The  defendants  joined  in  a  general  demurrer 
to  tbe  bill;  a  decree  of  dismissal  was  rendered 
at  tbe  hearing  at  the  circuit,  and,  by  appeal, 
was  taken  up  to  this  court,  to  revise  that  deci- 
sion. 

4SS*]  'When  the  defendant,  Robertson,  aa- 
sumed  the  office  of  trustee,  his  duties  were  de- 
fined by  two  Acts  of  the  Legislature  of  the 
Mississippi.  The  Act  of  July,  1843,  directed 
the  institution  of  suits  against  such  of  the 
banking  corporations  of  the  State  as  had  vio- 
lated their  charters  in  such  a  manner  as  to  in- 
cur their  forfeiture,  and  prescribed  the  form  of 
the  suits  for  the  enforcement  of  that  forfeit- 
ore.  It  enacted  "that  upon  a  judgment  of  for- 
feiture against  any  bank,  the  debtors  of  tbe 
bank  shall  not  be  released  from  their  debts  and 
liabilities  to  the  same;"  but  it  was  made  the 
duty  of  the  Circuit  Court,  rendering  the  said 
judgment,  to  appoint  one  or  more  trustees  to 
take  charge  of  the  books  and  assets  of  tne 
banks ;  who  should  sue  for  and  collect  all  debts 
due  such  bank,  and  sell  and  dispose  of  all  prop- 
erty owned  by  it,  or  held  by  others  for  its  use; 
and  the  proceeds  of  the  debts  when  collected, 
and  of  the  property  when  sold,  to  apply,  as  may 
hereafter  li«  directed  by  law,  to  the  payment  of 
the  debts  of  such  bank.  The  trustee  was  made 
subject  to  a  criminal  prosecution  for  embezzle- 
ment, conversion  of  the  trust  property,  as  a 
failure  to  account  for  it  according  to  law;  and 
both  acts  prescribed  a  bond  to  be  given  to  se- 
cure the  faithful  performance  of  his  duty.  The 
Act  of  February,  184G,  amended  and  enlarged 
tbe  scope  of  the  Act  of  1843,  and  was  applica- 
ble to  all  trustees  appointed  under  either. 
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favor  of  the  trustee  to  obtain  the  control  of 
the  corporate  property;  for  an  inventory  to  be 
made  to  the  first  court,  after  his  appointment; 
for  an  order  of  sale  of  all  the  corporate  prop- 
erty at  auction,  for  cash,  after  a  notice  of 
ninety  days,  at  specified  places;  for  commis- 
sioners to  audit  the  claims  against  the  banks, 
and  for  their  presentation  to  these  commis- 
sioners; for  early  decisions  upon  the  excep- 
tions to  their  report;  for  a  final  decree  of  dis- 
tribution, first,  in  the  payment  of  expenses, 
then  public  dues,  costs,  and  fees,  the  debts  re- 
ported, and  lastly,  "the  surplus,  if  any,  shall 
be  ratably  distributed  among  the  stockhold- 
ers." There  was  a  provision  that  the  bills  of 
the  Bank  should  be  receivable  for  debts,  and 
that  the  debtor  might  redeem  from  any  pur- 
chaser of  his  debt  or  obligation  (so  sold),  dur- 
ing two  years,  by  paying  the  purchase  money, 
all  costs,  and  twelve  and  a  half  per  cent, 
interest.  The  object  of  the  two  statutes  can 
hardly  be  misconceived.  Jl'hey  are  parts  of  m 
system,  the  latter  Act  being  auxiliary,  to,  and 
adopted  in  aid  of,  the  provisions  of  the  earlier 
Act  of  1843 — the  two  Acts  containing  the  full 
expression  of  the  will  of  the  Legislature.  Tbe 
circumstances  of  the  Legislature  enabled  it  to 
defer  the  promulgation  of  its  entire  policy 
until  the  year  1846.  The  exigencies  of  the 
State  were  entirely  answered  by  the  directions 
given  in  1843  to  the  executive  officers  to  take 
'initiatory  measures  for  placing  these  [*4S3 
corporations  under  restramt,  and  for  the  se- 
curity of  their  property.  To  effectuate  these, 
involved  delay  and  litigation,  and  the  Legis- 
lature might  well  await  their  issue,  before  un- 
folding this  whole  plan  of  liquidation  and 
settlement.  The  two  Statutes  which  embody 
it  have  formed  the  subject  of  much  discussion 
in  the  courts  of  Mississippi,  and  difficulty  has 
been  experienced  there  in  carrying  them  into 
execution.  No  suit  has  been  instituted  there 
by  the  stockholders,  though  their  rights  have 
been  incidentally  debated,  both  at  the  bar  and 
by  the  Supreme  Appellate  Court.  To  compre- 
hend the  import  of  this  legislation,  we  •nust 
consider  the  mischiefs  it  was  designed  to  pre- 
vent or  remove,  and  the  mode  adopted  to  ac- 
complish the  end;  for  the  legislation  is  of  a 
character  wholly  remedial.  The  common  law 
of  Great  Britain  was  deficient  in  supplying  the 
instrumentalities  for  a  speedy  and  lust  settle- 
ment of  the  affairs  of  an  insolvent  Corporation 
whose  charter  had  been  forfeited  by  a  judicial 
sentence.  The  opinion  usually  expressed  as  to 
the  effect  of  such  a  sentence  was  unsatis- 
factory and  questioned.  There  had  been 
instances  in  Great  Britain  of  the  dissolution 
of  public  or  ecclesiastical  corporations  by  the 
exertion  of  the  publie  authority,  or  as  a  conse- 
quence of  the  death  of  their  members,  and 
Parliament  and  the  courts  had  affirmed  in 
these  instances  that  the  endowments  they  had 
received  from  the  prince  of  pious  founders 
would  revert  in  such  a  case.  Stat,  de  terris 
Templariorum,  17  Edw.  II.;  Dean  and  Canons 
of  Windsor,  Godb.  211;  Johnson  v.  Norway, 
Winch.  37;  Owen,  73;  6  Vin.  Abr.  280.  What 
was  to  become  of  their  personal  estate  and  of 
their  debts  and  credits  had  not  been  settled  in 
any  adjudged  ease,  and  as  was  said  by  Pollex- 
fen  in  the  argument  of  the  quo  warranto 
against  the  City  of  London,  was  perhaps,  "non 
deflnitur  in  jure."  Solicitor  Finch,.,who  argued 
•igitizedbydOC     '•* 
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for  the  Crown  in  that  cause,  admitted,  "I  do 
not  find  any  judgment  in  a  quo  warranto  of 
a  corporation  being  forfeited."  Tr«by,  on  be- 
half of  the  City,  said,  "the  dissolving  a  corpo- 
ration by  a  judgment  in  law,  as  is  here  sought, 
I  believe  is  a  thing  that  never  came  within 
the  compass  of  any  man's  imagination  till 
now;  no,  not  so  much  as  in  the  putting  of  a 
case.  For  in  all  my  search  (and  upon  this  oc- 
casion I  have  bestowed  a  great  deal  of  time  in 
searching),  I  cannot  find  that  it  ever  so  much 
as  entered  into  the  conception  of  any  man  be- 
fore; and  I  am  the  more  confirmed  in  it  be- 
cause so  learned  a  gentleman  as  Mr.  Solicitor 
has  not  cited  any  one  such  case  wherein  it 
has  been  (I  do  not  say  adjudged  but)  even  so 
much  as  questioned  or  attempted;  and  there- 
fore, I  may  very  boldly  call  this  a  case  primee 
impressionis."  The  argument  of  Pollexfen  was 
equally  positive.  The  power  of  courts  to  ad- 
judge a  forfeiture  so  as  to  dissolve  a  corpora- 
484*]  tion  'was  affirmed  in  that  case,  but  the 
effect  of  that  judgment  was  not  illustrated  by 
any  execution,  and  the  courts  were  relieved 
from  their  embarrassment  by  an  Act  of  Parlia- 
ment annulling  it.  Smith's  case,  4  Mod.  53; 
Skin.  310;  8  St.  Tr.  1042,  1057,  1283.  Nor  have 
the  discussions  since  the  Revolution  extended 
our  knowledge  upon  this  intricate  subject. 
The  case  of  Rex  v.  The  Amery,  2  D.  &  E.  515, 
has  exerted  much  influence  upon  text  writers. 
The  questions  were,  whether  a  judgment  of 
seizure  quouaque  upon  a  default  was  final, 
if  so,  whether  the  King's  grant  of  pardon  and 
restitution  would  overreach  and  defeat  a 
charter  granting  to  a  new  body  of  men  the 
aame  liberties  intermediate  the  seizure  and  the 
Dardon.  The  King's  Bench,  relying  upon  the 
Year  Book  of  15  Edw.  IV.,  declared  the  judg- 
ment to  be  final  and  the  new  charter  irrepeal- 
able.  But  the  House  of  Lords  reversed  the 
judgment.  The  judges,  upon  an  examination 
of  the  original  roll  of  the  case  in  the  Year 
Book,  discovered  that  it  did  not  support  the 
conclusion  drawn  from  it,  and  Chief  Baron 
Eyre  says,  "that  Lord  Coke  had  adopted  the 
doctrine  too  hastily."  The  discussions  upon 
this  case  show  how  much  the  knowledge  of 
the  writ  of  quo  warranto  as  it  has  been  used 
and  applied  under  the  Plantagenets  and 
Tudors,  had  gone  from  the  memories  of  courts 
and  lawyers.  4  D.  &  E.  122;  Tan.  on  Quo 
Warranto,  24.  In  Colchester  v.  Seaber,  3  Burr. 
1866,  where  the  suit  was  upon  a  bond,  and  the 
defense  was,  that  certain  facts  had  occurred  to 
dissolve  the  corporation,  and  that  the  credit- 
or's claim  was  extinguished  on  the  bond.  Lord 
Mansfield  said,  "without  an  express  authority, 
so  strong  as  not  to  be  gotten  over,  we  ought 
not  to  determine  a  case  so  much  against  reason 
u  that  Parliament  should  be  obliged  to  inter- 
fere." The  question  occurs  here,  could  Parlia- 
ment interfere?  And  the  answer  would  be 
by  their  authorizing  a  suit  to  be  brought  not- 
withstanding the  dissolution.  These  are  all 
eases  of  municipal  corporations  where  the 
corporations  had  no  rights  in  the  property  of 
the  corporation  in  severalty.  The  courts  of 
Westminster  have  found  much  difficulty  in  ap- 
plying the  principles  settled  in  regard  to  such, 
to  the  commercial  and  trading  corporations 
that  have  oome  into  existence  during  this 
century.  The  courts  there,  within  the  last 
twelve  montbM,  have  been  troubled  to  discuss 
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cover  damages  for  the  breach  of  a  parol  con- 
tract, or  whether  the  contract  should  have  had 
a  seal  to  make  it  valid.  Austra.  R.  N.  M.  Co. 
V.  Maraetti,  32  L.  &  E.  572;  3  lb.  420.  It  may 
be  admitted  that  the  courts  of  law  could  not 
give  any  relief  to  the  shareholders  of  a  corpo- 
ration disfranchised  by  a  judicial  sentence  in 
respect  to  a  corporate  right.  Their  modes  of 
proceeding  do  not  provide  for  the  case  as  they 
have  not  for  many  others.  I  Plow.  276,  277; 
■Richards  v.  Richards,  2  B.&  Adol.  447;  [*485 
Will.  Ex.  1129.  But  this  concession  does  not  in- 
volve an  acknowledgment  that  the  rights  of 
the  corporations  are  extinguished.  Courts  of 
chancery  have  been  forced  into  a  closer  contact 
with  these  associations,  and  have  formed  a 
more  rational  conception  of  their  constitution 
and  a  more  accurate  estimate  of  their  im- 
portance to  the  industrial  relations  of  society. 
Those  courts  have  evinced  a  spirit  of  accom- 
modation of  their  modes  of  proceeding  so  as  to 
adapt  them  to  the  changing  exigencies  of  so- 
ciety. Lord  Cottenham,  in  Wallworth  v.  Holt, 
4  M.  &  C.  635,  in  reference  to  the  conduct  of 
suits  in  which  similar  associations  were  con- 
cerned, said:  "I  think  it  is  the  duty  of  this 
court  to  adapt  its  practice  and  course  of  pro- 
ceeding to  tne  existing  state  of  society,  and 
not,  by  too  strict  an  adherence  to  rules  and 
forms  established  under  different  circum- 
stances, to  decline  to  administer  justice  and  to 
enforce  rights  for  which  there  is  no  other 
remedy."  In  the  same  spirit.  Sir  James  Wi- 
gram,  V.  C.  observes:  Corporations  of  this 
kind  are  in  truth  little  more  than  private 
partnerships;  and  in  cases  which  may  easily 
be  suggested,  it  would  be  too  much  to  hold 
that  a  society  of  private  persons  associated  to- 
gether in  undertakings  which,  though  certain- 
ly beneficial  to  the  public,  are  nevertheless 
matters  of  private  property,  are  to  be  deprived 
of  their  civil  rights  inter  se,  because,  in  order 
to  make  their  common  objects  more  attainable, 
the  Crown  or  Legislature  have  conferred  upon 
them  the  benefit  of  a  corporate  character." 
Foss  V.  Harbottle,  2  Hare,  401.  These  just 
views  which  have  afforded  to  wise  Chancellors 
a  sufficient  motive  to  enlarge  the  scope  and  re- 
lax the  rigor  of  the  rules  of  chancery  pro- 
ceeding, so  as  to  bring  the  civil  rights  of  in- 
dividuals in  whatever  form  they  may  exist,  or 
however  complicated  or  ramified,  under  the 
protection  of  legitimate  judicial  administra- 
tion, have  been  adopted  in  the  United  Stales, 
not  simply  for  the  improvement  of  methods  <.f 
proceeding,  but  also  for  the  adjustment  of 
rights  and  the  assertion  of  responsibilities 
among  the  members  of  such  associations.  In 
The  Bank  of  the  United  States  v.  Deveaux,  5 
Cranch,  61,  this  court  held  "that  the  technical 
definition  of  a  corporation  does  not  uniformly 
circumacnbe  its  capacities,  but  that  courts  for 
legitimate  purposes  will  contemplate  it  more 
substantially;  and  the  court  in  that  case  si- 
lowed  the  corporation  to  use  its  corporate 
name  for  the  purposes  of  suit  in  the  courts  of 
the  United  States  to  represent  the  civil  capaci- 
ties of  the  persons  who  composed  it.  So  the 
court  has  held  that  the  corporate  acts  need  not 
be  evinced  by  writing,  nor  corporate  contracts 
by  a  common  seal;  that  corporations  are  liable 
on  contracts  made  or  defaults  or  torts  com- 
mitted by  their  officers  or  agents  in  the  eour^i 
of  their  employment.  12  Wheat.  *40;  [*48« 
lb.  04;  6  How.  844;  14  Tb^^AISi.    la  Lennox  v 
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Roberta,  2  Wheat.  373,  the  court  gave  effect  to 
«  general  assignment  of  a  corporation  of  its 
chosea  in  action  made  in  anticipation  of  the 
expiration  of  its  charter,  and  which  was  de- 
signed to  preserve  to  the  corporators  their 
rights  of  property.  In  Mumma  v.  The  Poto- 
mac Company,  8  Pet.  281,  it  held  that  the  as- 
signment of  all  the  property  of  a  corporation 
and  the  surrender  and  cancellation  of  its 
ciiartar,  with  the  consent  of  the  Legislature, 
did  not  defeat  the  right  of  the  judgment  credit- 
or to  satisfaction  out  of  the  property  which 
bad  belonged  to  it.  The  power  of  courts  of 
equity  in  cases  like  these  was  recognized  as 
adequate  to  maintain  the  rights  of  the  parties 
beneficially  interested,  and  this  doctrine  was 
repeated  and  developed  in  Curran  v.  Arkansas, 
IS  How.  304. 

The  tendency  of  the  discussions  and  judg- 
ments of  the  Court  of  Cliancery  in  (Jrcat  Brit- 
ain, and  of  the  courts  of  this  country,  is  to 
concede  the  existence  of  a  distinct  and  positive 
right  of  property  in  the  individuals  composing 
the   corporation,   in   its   capital   and  business, 
which  is  subject  in  the  main  to  the  management 
and  control  of  the  corporation  itself;  but  thai 
cases  may  arise  where  the  corporators  may  as- 
Kert  not  only  their  own  rights,  but  the  rights  of 
the   corporate   body.     And  no   reason   can  be 
given   why  the  dis!>olution   of   a  corporation, 
whether  by  judicial  sentence  or  othenvise,  whose 
capital  was  contributed  by  shareholders,  for  a 
lawful  and  perhaps  laudable  enterprise,  with 
the  consent  of  the  I.,ogisIature,  should  susjwnd 
the  operation  of  these  principles,  or  hinder  the 
i'lfi-ctive  interference  of  the  Court  of  Chancery 
tor   the   preservation   of  individual   rights   of 
prii|><>rty  in  such  a  case.    The  withdrawal  of 
the  charter — that  is,  the  right  to  use  the  corpo- 
rate name  for  the  purposes  of  suits  before  the 
ordinary  tribunals — is  such  a  substantial  im- 
pediment to  the  prosecution  of  the  rights  of  the 
parties  interested,  whether  creditors  or  debtors, 
iiH   would   authorize  equitable   interposition   in 
ilii'ir  behalf,  within  the  doctrine  of  chancery 
lirerodents.     Stainton  v.  The  Carron  Company, 
23  I...  ft  E.  316;  Travis  v.  Milne,  9  Hare,  141; 
-  lb.  401.    For  the  sentence  of  forfeiture  does 
not  attaint  the  rights  of  property  of  the  cor- 
porators  or   corporation,    for   then   the    state 
would  appropriate  it.    If  those  rights  are  put 
an  end  to,  it  would  seem  to  be  rather  from  a 
careless  disregard,  or  hardened  and  reckless  in- 
ditTi-rence  to  consequences,  on  the  part  of  the 
public  authority,  than  from  any  misconceived 
plan  or  purpose.    For,  according  to  the  doctrine 
<if  the  text  writers  on  this  subject,  the  conse- 
4|ucncos  are  visited  without  any  discrimination; 
I  lie  losses  are  imposed  upon  those  who  are  not 
blameworthy,  and  the  benefits  are  accumulated 
upon  those  who  are  without  desert.    The  effects 
487*]   of  a  dissolution  *of  a  corporation  are 
usually  described  to  be,  the  reversion  of  the 
lands  to  those  who  had  granted  them;  the  ex- 
tinguishment of  the  debts,  either  to  or  from 
the   corporate   body,  so  that  they  are  not  a 
charge  nor  a  benefit  to  the  members.    The  in- 
stances which  support  the  dictum  in  reference 
to  the  lands,  consist  of  the  statutes  and  judg- 
ments which  followed  the  suppression  of  the 
military  and  religious  orders  of  knights,  and 
whose  lands  returned  to  those  who  had  granted 
them,   and   did   not   fall    to   the   King   as   an 
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ies  and  other  ecclesiastical  foundations,  upon 
the  death  of  all  their  members;  or  of  donationa 
to  public  bodies,  such  as  a  mayor  and  common- 
alty.    But   such   cases   afford   no   analogy   to 
that  before  us.    The  acquisitions  of  real  prop- 
erty by  a  trading  corporation  are  commonly 
innde  upon  a  bar^'ain  and  sale,  for  a  full  con- 
sideration, and  without  conditions  in  the  deed; 
and  no  conditions  are  implied  in  law  in  refer-' 
ence  to  such  conveyances.    The  vendor  has  no 
interest  in  the  appropriation  of  the  property  to 
any  specific  object,  nor  any  reversion,  where 
the  succession  fails.     If  the  statement  of  the 
consequences  of  a  dissolution  upon  the  debts 
and  credits  of  the  Corporation  is  literally  taken, 
there  can  be  no  objection  to  it.    The  members 
cannot  recover  nor  be  charged  with  them,  in 
their  natural  capacities,  in  a  court  of  law.    But 
this  does  not  solve  the  difficulty.     The  ques- 
tion is,  has  the  bona  fide  and  just  creditor  of 
a  Corporation,  disrolvcd  under  a  judicial  sen- 
tence for  a  breach  in  its  charter,  any  claim 
upon  the  corporate  property    for    the    satis- 
faction of  his  debt,  aport  from  the  reservation 
in  the  Act  of  the  Legislature  which  directed 
the  prosecution  t    Can  the  lands  be  resumed  in 
disregard  of  their  rights  by  vendors,  who  have 
received  a  full  payment  for  their  price,  and  ex- 
ecuted    an    aMolute    conveyance?     Can    the 
careless,  improvident  or  faithless  debtor,  plead 
the  extinction  of  his  debt,  or  of  the  creditor's 
claim,  and  thus  receive  protection  in  his  de- 
linquency?   The  creditor  is  blameless — ^he  has 
not  participated  in  the  corporate  mismanage- 
ment, nor   procured  the   judicial   sentence;    lie 
has  trusted  upon  visible  property  acquired  by 
the   Corporation,   in   virtue   of   its   legislative 
sanction.    How  can  the  vendors  of  the  lands  or 
the    delinquent    debtors    resist   the    might   of 
his  equity?    But,  if  the  claims  of  the  creditor 
are   irresistible,  those  of  the  stockholder  are 
not  inferior,  at  least  against  the  parties  who 
claim  to  hold   the    corporate    property.     The 
money,  evidences  of  debt,  lands,  and  personalty 
acquired  by  the  Corporation,  were   purchased 
with  the  capital  they  lawfully  contributed  tf> 
a   legitimate   enterprise,  conducted   under   the 
le^slative    authority.      The    enterprise     haa 
failed   under   circumstances,   it   may   well   be, 
which  entitle  the  State  to  withdraw  its  special 
support  and  encouragement;   but  *the  [*488 
State  does  not  affirm  that  any  cause  for  the 
confiscation  of  the  property,    or   for    the    in- 
fliction of  a  heavier  penalty,  has  arisen.    It  is 
a  case,  therefore,  in  which  courts  of  chancery, 
upon  their  well  settled  principles,  would  aid 
the  parties  to  realize  the  property  belonging 
to  the  Corporation,  and  compel  ita  application 
to   the   satisfaction    of    the    demands    which 
legitimately  rest  upon  it. 

in  our  view  of  the  equity  of  this  bill  we  have 
the  support  and  sanction  of  the  Legislature  of 
Mississippi.  Their  legislation  excludes  all  the 
consequences  which  have  been  imputed  as  nec- 
essary to  a  sentence  of  dissolution  on  a  civil 
corporation.  From  the  plentitude  of  their 
powers,  for  the  amelioration  of  the  condition 
of  the  body  politic,  and  the  supply  of  defects 
in  their  system  of  remedial  laws,  they  have 
afforded  a  plan  for  the  liquidation  and  settle- 
ment of  the  business  of  these  corporations  in 
which  the  equities  of  the  creditors  and  share- 
holders respectively  are  recognized,  as  attach- 
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description.  And  the  inquiry  arises,  who  is 
authorized  to  obstruct  the  enforcement  of 
these  equities  in  so  far  as  the  stoclcholders  of 
the  Commercial  Banlc  of  Natchez  are  con- 
cerned t  The  creditors  have  been  satisfied. 
The  defendant  in  the  present  suit  is  the 
trustee  appointed  under  these  legislative 
«naetmentB.  His  demurrer  confesses  that  he 
has  received  money,  stocks,  evidences  of  debt, 
lands,  and  personal  property,  which  he  refuses 
to  distribute.  He  claims  that  the  stoclcholders 
have  no  rights  since  the  dissolution  of  the 
Corporation,  and  if  any,  they  must  be  loolced 
for  in  the  Circuit  Court  of  Adams  County, 
Mississippi.  But  the  trustee  cannot  deny  the 
title  of  the  stoclcholders  to  a  distribution.  To 
collect  and  distribute  the  property  of  the  Corpo- 
ration among  the  creditors  and  stockholders,  is 
his  commission — for  this  end  he  was  placed  in 
the  possession  of  the  property,  and  was  armed 
with  all  the  powers  he  has  exercised. 

His  title  IS  in  subordination  to  theirs,  and 
his  duties  are  to  maintain  their  rights  and  to 
consult  their  advantage.  Pearson  v.  Smeadley, 
2  Jur.  768;  3  Pet.  43;  4  Bligh.  1;  Willis  Trust. 
12S,  172,  173.  ^  is  estopped  from  making  the 
defense  of  a  want  of  title  in  the  stockholders. 
Nor  is  the  objection  to  the  jurisdiction  of  this 
court,  tenable.  Ten  years  have  nearly  elapsed 
since  this  trust  was  created.  The  Acts  of  the 
L^islature  contemplated  a  prompt  and  speedy 
settlement.  They  direct  the  reduction  of  all 
the  property  into  ready  money,  and  an  early 
distribution  among  the  parties  concerned.  The 
trustee  confesses  that  he  has  not  sold  the 
lands  nor  personal  estate,  and  that  he  has  re- 
fused to  distribute  the  money.  He  has  com- 
mitted a  palpable  breach  of  trust,  according  to 
the  case  made  by  the  bill  and  as  confessed  by 
the  demurrer.  All  the  other  trusts  having  been 
489*]  'fulfilled,  the  stockholders  are  entitled 
to  such  aA  administration  as  will  be  most 
beneficial  to  them,  or  to  a  sale  of  the  trust 
property  in  the  manner  prescribed  by  the  Stat- 
ute of  Mississippi.  Nor  is  the  objection  to  the 
form  of  the  suit  tenable.  If  the  trust  estate 
bad  been  liquidated  and  the  interest  of  the 
stockholders  ascertained,  any  stockholder 
might  have  maintained  a  suit  for  his  aliquot 
share  without  including  any  other  stockholder. 
Smith  T.  Snow,  3  Madd.  Ch.  10.  But  the  trust 
estate  has  not  been  sold,  nor  are  the  names  of 
all  the  stockholders  ascertained,  the  trustee  is 
called  on  to  account,  and  the  bill  asks  for  the 
eoUeetion  and  disposal  of  the  remaining  proper- 
ty under  the  authority  of  the  Court  of  Chancery. 

The  stockholders  are  interested  in  these 
questions,  and  are  then  proper  parties  to  the 
bill.  The  number  of  the  parties  renders  it  im- 
practicable to  bring  all  before  the  court,  and 
therefore  the  suit  may  be  prosecuted  in  the 
form  which  has  been  employed  in  this  suit. 
This  court  sustained  such  a  bill  in  the  case  of 
Smith  T.  Swormstedt,  16  How.  288. 

We  do  not  intend  to  decide  any  of  the  ques- 
tions of  the  cause  which  may  arise  as  to  the 
mode  of  administering  the  relief  prayed  for  in 
this  bill.  Our  opinion  is  that  the  plaintiffs 
have  shown  a  proper  case  for  equitable  inter- 
position by  the  Circuit  Court,  and  that  the  de- 
tree  of  that  court  dismissing  the  bill  is  er- 
roneous. 

Decree  reversed,  and  cause  remanded. 
5*4 


CaffAKT.BS  McMICKEN,  Appt, 

v. 

FRANKLIN  PERIN. 

(See  S.  C.  IS  How.  507-511.) 

Champerty — purchase  of  title  after  judgment 
is  not— -one  taking  title  as  security  for  loan 
estopped  from  contesting  borrower's  title — 
master's  report  not  reviewed  upon  objeetioDs 
taken  here  for  first  time — appeal  will  not  lie 
from  refusal  of  Circuit  Court  to  open  decree 
— Circuit  Court  cannot  set  aside  decree  after 
one  term. 

In  Loolstana,  an  attorney,  tboaeb  forbidden  by 
the  Code  of  that  State  from  purchasing  tUlclou* 
rights,  may  purchase  property  the  subject  of  a  Ull- 
gattoo  after  a  flnal  Judgment  settling  Its  title. 

Where  one  borrowed  of  another,  money  to  por- 
ehsse  property,  and  Its  title  was  taken  to  the  lender 
ns  security  for  the  money  loaned,  he  Is  estopped 
from  contesting  the  title  of  the  borrower. 

The  lender  cannot  be  beard  to  object  that  there 
was  Illegality  In  the  contract  between  the  bor- 
rower and  toe  seller  of  the  property. 

No  objections  to  a  master's  report  can  be  sude 
which  were  not  taken  before  the  master.  This 
court  will  not  review  a  master's  report  upon  ob- 
jections taken  here  for  the  first  time. 

An  appeal  will  not  lie  from  tbe  refossl  of  a  Cir- 
cntt  Court  to  open  Its  decree. 

Circuit  Courts  have  no  power  to  set  sside  tbeir 
decrees  In  equity,  on  motion,  after  tbe  tern  at 
which  they  were  tendered. 

Argued  May  6,  1856.      Decided  May  14,  1856. 

APPEAL  from  the  Circuit  Court  of  the  Unit-  - 
ed    States    for    the    Eastern    District    of 
Louisiana. 
The  case  is  stated  by  the  court. 
Mr.  John  Henderson  for  appellant. 
Messrs.  J.  M.  Smiley  and  Feiin,  for  appellee. 

Mr.  Justice  Camphdl  delivered  the  opini<» 
of  the  court: 

The  appellee  (Perin)  filed  his  bill  in  the  Cir- 
cnit  Court,  alleging  that  he  had  been  employed 
to  institute  suits  in  the  courts  of  Louisiana,  ob 
behalf  of  certain  persons  claiming  to  be  the 
heirs  of  James  Fletcher,  for  which  service  he 
was  to  receive  60  per  cent,  on  the  money 
value,  real  or  personal,  in  controversy.  Pend- 
ing the  suits,  his  clients  offered  to  sell  their 
interest  to  him  for  $5,000,  or  to  other  i>ers<na 
for  $10,000.  There  were  some  negotiations 
upon  this  subject,  but  nothing  seems  to  have 
been  concluded  until  after  the  final  judgment 
had  been  rendered;  after  that  time,  the  bill 
proceeds  to  state  as  follows: 

"That,  upon  the  said  proposition  being  re- 
newed the  complainant  addressed  divers  letter* 
to  the  defendant,  aaking  for  a  loan  of  five 
thousand  dollars  for  the  purpose  of  purchasing 
the  said  interest  of  the  Fletchers  in  and  to  the 


Nora. — Attorney's  compensation  eonttngent  •• 
success  or  from  proceeds  of  suit;  a  flzed  sum  or  a, 
percentage.  Purchase  of  Interest  In  tbe  suit  or  aob- 
Ject  of  litigation,  by  attorney. 

A  contract  with  bis  client  that  an  attorney  aball 
at  his  own  cost  and  charge  prosecute  a  claim,  tor 
a  certain  part  of  the  subject  in  litigation,  la  clear- 
ly champertoos,  iilecal  and  void.  Ballowar  t. 
Lowe.  7  I'ort.  Ala.  488 ;  Weakly  v.  Hall,  13  Otatai. 
187  ;  Martin  v.  Clarke,  8  B.  I.  8W ;  Low  v.  Hutchto- 
soD,  37  Ue.  196;  Brotherson  v.  Goosaliio,  26  How. 
Pr.  JN.  Y.)  218 ;  8.  C.  aTd  6  Alb.  L.  J.  18«  ;  Earl» 
V.   Hopwood.   »   C.   B.    (N.   8.)    666. 

An  agreement  that  amounts  to  ebamperty  can- 
not be  sopiwrted  at  law  or  la  eqnlty.     Where  an 
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■Kid  property;  and  that,  in  reply  to  the  com- 
plainants said  letters,  the  defendant  answered 
in  writing,  civins  a  promise  of  said  loan,  as 
will  appear  by  the  exhibits  C  and  D;  one  of 
which  was  written  by  the  defendant  on  the 
8th  of  September,  1848,  nearly  three  months 
after  the  judgment  for  the  land  had  become 
final  and  executory. 

And  your  orator  further  shows  iinto  your 
Honors  that,  relying  on  the  promise  and  hon- 
esty of  the  defendant,  and  upon  the  under- 
standing and  agreement  with  him,  the  com- 
plainant purchased  the  said  property  of  the 
509*]  said  Fletchers,  on  *the  19th  of  October, 
1848,  while  the  defendant  was  absent  in  Cin- 
cinnati; and  in  order  to  secure  the  said  Mc- 
Micken  in  the  loan  of  the  said  $6,000,  the  com- 
plainant caused  the  title  of  the  said  property 
to  be  made  out  in  the  name  of  the  defendant, 
with  the  express  condition  that  the  purchase 
was  made  in  the  name  of  the  defendant  for 
the  use  and  benefit  of  the  complainant,  all  of 
which  will  appear  by  reference  to  the  act  of 
sale,  marked  exhibit  F;  to  the  letter  of  the 
complainant  to  the  defendant,  dated  on  the 
19th  of  October,  1848,  accompanying  a  copy  of 
the  act  of  sale  sent  to  the  defendant,  marked 
exhibit  O,  and  other  proofs  to  be  hereafter  ex- 
hibited. That  said  defendant  accepted  the 
said  sale,  etc.,  took  the  said  property,  etc.,  and 
held  the  same  in  trust  for  the  use  of  complain- 
ant, and  upon  no  other  condition  or  under- 
standing, subject  only  to  the  repayment  of 
the  money  advanced  for  the  purchase  thereof." 

The  bill  avers  that  the  plaintiff  being  thus 
{■Tested  with  all  the  legal  and  equitable  rights 


of  the  heirs  of  Fletcher,  he  tendered  to  the  de- 
fendant (McMicken)  immediately  after  his 
ratification  of  the  sale,  the  sum  of  $5,050,  with 
the  proper  interest  due  thereon,  and  demand- 
ed a  conveyance  of  all  the  said  property  and 
rights  so  purchased  and  held  in  trust,  which 
the   defendant   reftised. 

The  bill  charges  certain  fraudulent  pretexts 
on  the  part  of  McMicken  for  withholding  the 
deed  according  to  his  agreement;  denies  their 
validity,  and  affirms  that  the  plaintiff  has  been 
forced  into  a  court  of  chancery  in  consequence 
of  the  repeated  refusals  of  the  defendant  to  de- 
liver up  bis  property  and  convey  the  same  to 
him. 

The  bill  prays  that  the  defendant  may,  by 
the  order  and  decree  of  the  court,  be  required 
to  convey  the  said  property  to  the  plaintiff 
upon  the  payment,  or  render  to  the  said  de- 
fendant the  amount  of  his  advances,  and  for 
general  relief. 

A  decree  pro  confesso  was  entered  at  the 
Spring  Term  of  the  Circuit  Court,  1853,  and  at 
the  same  term  of  the  court  in  1864  a  decree 
was  rendered  requiring  the  defendant  to  con- 
vey the  property  specified  in  the  bill  to  the 
plaintiff,  upon  the  payment  to  the  said  defend- 
ant of  the  debt  reported  to  l>e  due,  within  six 
months  after  the  date  of  the  decree. 

It  is  objected  in  this  court  that  the  arrange- 
ment between  the  heirs  of  Fletcher  and  his  at- 
torney (Perin),  by  which  the  latter  became  the 
purchaser  of  their  interest  in  the  subject  of  the 
litigation  he  had  been  conducting  in  their  be- 
half, was  illegal,  and  he  could  take  no  benefit 
from  his  contract.     The  articles  of  the  Cod* 


attorney  parcbases  from  his  client  tbe  wbole  so1>- 
ject  matter  ot  controversy  for  bis  own  benetlt.  It  Is 
champerty,  tbouab  he  has  some  Interest  of  bis  own. 
Cases  above  cited,  and  Arden  v.  Patterson,  5  Jobns. 
Ch.  44. 

So  a  contract  with  an  attorney  that  he  shall  pros- 
ecute suits  for  the  recovery  of  property  and  re- 
celvfe  part  of  the  property  recovered  for  his  serv- 
ices, and  that  no  compromise  shall  be  made  nnless 
be  tola  In  It  or  to  Indemnify  sgalnst  costs,  atrange 
V.  Brennan,  S  81m.  S46:  ajrd  2  Cooper,  1:  10  Jnr. 
64» :  15  L.  J.  Ch.  889 :  Hilton  v.  Woods,  4  U  J.  Eq. 
482 :  80  L.  J.  Cb.  491 ;  15  W.  B.  1105:  16  L.  T.  N. 
8.  736;  Key  v.  Tattler,  1  Bom.  132;  Scobey  v. 
Boss.  13  Ind.  117 ;  Masters,  In  re,  1  H.  A  W.  348. 

Counsel  who  made  a  contract  with  client  void 
for  champerty  can  nevertheless  recover  a  Just  com- 
pensation. Caldwell  v.  Shepherd,  6  Honr.  890; 
Rust  V.  Lame,  4  Utt.  425;  but  see  Hslloway  v. 
Liow%  7  Port.  (Ala.)  488 ;  Lows  ▼.  Hutchinson,  87 
Me.  196. 

An  acreement  by  a  client  to  pay  bis  attorney  a 
certain  sum  for  bis  services  in  cose  of  success.  Is 
held  to  be  valid,  and  tbe  agreed  sum  msy  be  recov- 
ered. Brown  v.  Mayor,  etc.,  9  Hun,  68T ;  Spencer  v. 
King,  S  Ohio,  183 :  or  thst  be  shall  have  a  percent- 
age on  the  amount  recovered  in  the  suit.  Uyan  v. 
Martin.  18  Wis.  672;  Tapley  v.  Coffin,  12  Gray, 
420;  Benedict  v.  Shaart,  28  Barb.  420;  White  v. 
Koberts,  4  Dana,  172;  bat  see  Judah  v.  Trustees, 
etc.  16  Ind.  66;  Elliott  v.  McClelland,  17  Ala.  206; 
Boardman  v.  Thompson,  25  lows,  487. 

An  agreement  to  give  plaintiff's  attorney  part  of 
the  recovery  Is  valid,  snd  defendant  cannot  give  It 
In  evidence.  Sussdorf  v.  Schmidt,  65  N.  T.  310 ; 
King  V.  N.  T.  C.  *  H.  B.  R.  R.  Co.  72  N.  T.  607. 

So,  an  agreement  by  an  attorney  to  conduct  a  snlt 
and  give  the  plaintiff  a  fixed  share  of  proceeds 
after  paying  expenses,  has  been  sustained.  Fogerty 
V.    Jordan.    2    Robt.   N.    Y.   319. 

It  la  also  held  that  an  attorney  msy  purchase  all 
or  part  of  the  subject  matter  of  IltlKatlon,  or  con- 
tract for  payment  out  of  the  proceeds.  Cases  be- 
fore cited,  and  Bayard  v.  McLsne,  3  Harr.  216 :  Ly- 
tic V.  SUte.  17  Ark.  698 ;  Newkirk  v.  Cone,  18  IIL 
449 ;  Fetraw  v.  Merrlwether,  68  III.  276. 

Contingent   fees  are  not   to  be  generally   com- 
mended.   Bx  parts  putts,  S  Wall.  Jr.  468. 
16  Ii.  ed. 


An  acreement  between  attorney  and  client,  fairly 
made,  for  contingent  fees,  will  be  sustained  both 
in  law  and  equity.  Stanton  v.  Haskln,  1  McAr- 
thur,  668. 

There  Is  nothing  illegal.  Immoral  or  against  pub- 
lic policy  In  an  agreement  by  an  attorney  at  law  to 
present  and  prosecute  a  claim,  either  at  a  fixed  com- 
pensation or  for  a  reasonable  percentage  upon  tho 
amount  recovered.  Wright  v.  Tebbitts,  1  Otto, 
2S2 :  or  for  a  contingent  compensation.  Stanton  v. 
Embrey,  3  Otto,  648  ;  or  to  carry  on  tbe  suit  at  their 
own  costs  and  charges  and  have  one  half  Uis 
amount  recovered.  Mayton  v.  Raymond,  4  Am.  L. 
Times,  N.  S.  21 ;  see  Mcf  hereon  v.  Cox,  9  Otto,  355. 

The  question  of  attorney's  compensation  in  New 
York  is  determined  by  statute,  vis. :  "The  com- 
pensation of  an  attorney  or  counselor  for  his 
services,  Is  governed  by  agreement,  express  or  Im- 
plied, wblcb  Is  not  restrained  by  law."  Code  of 
Civil  Procedare,  sec.  66.  But  In  New  York  an  at- 
torney cannot  buy  demands  for  the  purpose  of  suing 
them.  Code  of  Civil  Procedure,  sec.  73 ;  Penal 
Code,  sec.  186.  May  bny  after  commencement  <^  , 
suit.  Wetmore  v.  Hegeman,  88  N.  T.  69.  Wbere  be  , 
buys  primarily  (or  another  purpose,  and  the  Intent  , 
of  suing  Is  merely  incidental  and  contingent,  he  does 
not  violate  tbe  statute.  Moses  v.  McDIvitt,  88  N. 
Y.  62.  Nor  can  be  advance  or  agree  to  advance 
money  needed  to  carry  on  tbe  prosecution,  as  an 
inducement  to  placing  tbe  claim  In  bis  bonds.  Cod* 
of  Civil  Procedure,  sec.  74 ;  Penal  Code.  sec.  136 ; 
Coughltn  V.  N.  Y.  C.  *  H.  R.  R.  R.  Co.  71  N.  Y.  438  : 
rev'g  8  Hun,  136. 

It  la  provided  by  D.  S.  statute,  -  that  "nothing 
herein  sbsll  be  construed  to  prohibit  attorneys,  so- 
licitors and  proctors  from  charging  to  and  receiv- 
ing from  their  clients,  other  than  the  government, 
such  reasonable  compensation  for  their  services. 
In  addition  to  the  taxable  costs,  as  may  be  in  ac- 
cordance with  general  usage  In  their  respective 
"tares,  or  may  be  agreed  npon  between  tbe  psrties."^ 
U.   S.  R.  S.  sec.  823. 

See,  siBO,  OS  to  attorney  and  client,  Hoffman  v. 
Tallejo,  45  Cal.  564 ;  Allard  v.  Lamironde,  29  Wis. 
602 ;  Steams  v.  Felker,  28  Wis.  694 ;  Bentiwick  T. 
Franklin,  38  Tex.  458. 

As  to  whst  Is  champerty,  and  bow  It  differs  from 
maintenance,  see  note  to  Lewis  v.  Bell,  ante,  208. 
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of  Louisiana  affecting  tliis  question  are  as  fol- 
lows: art.  2623,  "a  right  is  said  to  be  litigious 
whenever  there  exists  a  suit  and  contesta- 
tion about  the  same;"  art.  3522,  No.  22, 
510*]  '"litigious  rights  are  those  which  can- 
not be  exercised  .without  undergoing  a  law- 
suit;" art.  2G24,  "public  officers  connected  with 
courts  of  justice,  such  as  judges,  advocates, 
attorneys,  clerks,  and  sheriffs,  cannot  purchase 
litigious  rights  which  fall  under  the  jurisdic- 
tion of  the  tribunal  in  which  they  exercise 
their  functions,  under  penalty  of  nullity  and 
■of  haviii"  to  defrav  all  costs,  damages  and 
interest." 

The  courts  of  Louisiana  have  decided  "that 
where  a  judgment  has  been  rendered,  litigation 
has  ceased."  Marsliall  v.  McRae,  2  Ann.  70. 
And  when  the  thing  ceded  is  not  contested, 
and  is  not  the  subject  of  a  suit  at  the  time  of 
cession,  the  thing  is  not  litigious.  ProvuHl  v. 
Johnson,  9  Mart.  184.  The  bill  charges  that 
the  purchase  was  made  after  a  final  judgment 
had  been  rendered,  declaring  the  property  to 
belong  to  the  heirs  of  Fletcher.  The  subject 
of  the  sale  was  ascertained,  the  title  recog- 
nized, and  consequently  none  of  the  mischiefs 
which  occasioned  these  articles  could  then  fol- 
low. Such  is  the  conclusion  of  the  commen- 
tators and  courts  of  France  upon  the  corre- 
sponding articles  in  the  Code  Napoleon.  Trop. 
de  Vente,  sec.  201;  39  Dall.  part  2,  196. 

But  upon  well  established  principles  the  ap- 
pellant is  estopped  from  contesting  the  title 
of  the  appellee.  The  case  made  is  that  the  ap- 
pellee borrowed  of  the  appellant  a  sum  of 
money  to  complete  his  purchase,  and  that  the 
title  was  placed  in  the  name  of  the  appellant 
to  secure  the  repayment  of  that  advance.  The 
latter  cannot  be  heard  to  object  that  there  was 
illegality  in  the  contract  between  Fletcher's 
heirs  and  the  appellee,  nor  to  appropriate  to 
himself  the  fruit  of  that  contract.  The_  con- 
tract between  the  appellee  and  appellant  is  un- 
infected by  any  illegality. 

The  consideration  was  a  loan  of  money  upon 
a  security.  The  contract  between  Fletcher's 
heirs  and  the  appellee  is  completed  and  closed, 
and  will  not  be  disturbed  by  anythins  which 
the  court  may  decree  in  this  case.  Hwlair  v. 
Gibbes,  17  How.  232. 

The  appellant  further  objects  that  his  debt 
was  not  accurately  ascertained  by  the  master 
upon  the  decree  of  reference.  In  Story  v.  Liv- 
ingston, 13  Pet.  359,  this  court  decided  that  no 
objections  to  a  master's  report  can  be  made 
which  were  not  taken  before  the  master;  the 
object  being  to  save  time,  and  to  give  him  an 
opportunity  to  correct  his  errors  and  reconsider 
his  opinion.  And  in  Heyn  ▼.  Heyn,  4  Jacob. 
47,  it  was  decided  that  after  a  decree  pro  eon- 
fesso,  the  defendant  is  not  at  liberty  to  go  be- 
fore the  master  without  a  special  order,  but 
the  accounts  are  to  be  taken  ex  parte.  This 
court  will  not  review  a  master's  report  upon 
exceptions  taken  here  for  the  first  time. 
511*]  *Our  conclusion  is,  there  is  no  error  in 
the  final  decree  rendered  in  the  Circuit  Court. 

At  a  subsequent  term,  the  appellant  filed  a 
petition  in  the  Circuit  Court,  alleging  that  he 
had  been  deceived  by  the  appellee  in  reference 
to  the  prosecution  of  the  bill,  and  had  con- 
sequently failed  to  make  any  appearance 
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or  answer,  and  that  he  had  a  meritoiioua  da 
fense. 

He  prayed  the  court  to  set  aside  the  decree, 
and  to  allow  him  to  file  an  answer  to  tlie  bill. 
This  petition  was  dismissed.  We  concur  in 
the  judgment  of  the  Circuit  Court  as  to  t1i« 
propriety  of  this  course.  This  court,  in  Broeli  - 
ett  v.  Brockett,  3  How.  238,  determined  thst 
an  appeal  would  not  lie  from  the  refusal  of  a 
court  to  open  a  former  decree,  though  the  peti- 
tion in  that  case  was  filed  duriiw  the  term  ut 
which  the  decree  was  entered,  ui  Ckmeron  *. 
McRoberto,  3  Wheat.  691,  it  decided  that  th» 
circuit  courts  have  no  power  to  set  aside  their 
decrees  in  equity  on  motion  after  the  term  at 
which  they  were  .rendered. 

These  decisions  are  conclusive  of  the  quea- 
ttons  raised  upon  the  order  dismissing  the  pe- 
tition. 

The  decrees  of  the  Circuit  Court  are  affirmed, 
with  coats. 


JOSHUA  MAXWELL  and  Henry  N.  Walker, 
Plffs.  in  Er., 

V. 

ALEXANDER  H.  NEWBOLD  et  aL 

(See  S.  C.  18  How.  611-617.) 

Jurisdiction  to  review  judgment  of  state  court 
under  Act  of  1789 — record  must  show  that 
the  specific  question  was  raised  and  decided 
in  state  court. 

To  irtve  this  court  Jurisdiction  to  review  the  Judx- 
ment  of  a  state  court,  under  the  2Sth  section  of  the 
Act  of  1789,  It  is  not  sufficient  to  raise  the  objer- 
tlon  here  and  to  show  that  It  was  Involved  In  the 
controversy  In  the  state  court,  and  might  and  ouRht 
to  have  been,  considered  by  It  when  maklnc  its  de- 
cision. 

It  must  appear  on  the  face  of  the  record  thst  one 
of  the  questions  stated  la  that  section  did  arise  and 
was  decided  In  tbe  stnte  court,  and  that  Its  decision 
was  aealnst  tbe  right  claimed. 

It  Is  not  sufficient  that  It  mUht  have  arisen  or 
been  applicable.  It  must  appear  that  It  did  aria* 
and  was  applied. 

A  crouna  of  error  assigned  In  the  state  court 
that  ~'tbe  charge  of  tbe  court,  tbe  verdict  of  the 
Jar/,  and  tbe  Judgment  below,  are  each  agaloat 
ana  In  conflict  with  the  Constitution,  and  laws  of 
the  United  States,  and  therefore  erroneous,"  Is  too 
general  and  Indeilnlte  to  come  within  tbe  pro- 
visions of  tbe  Act,  or  tbe  declstons  of  tbts  court. 

The  clause  In  the  Constitution  and  tbe  law  of 
Congress  should  have  been  specified  by  tbe  plalntllfa 
In  error.  In  tbe  state  court,  In  order  that  this  conrt 
may  see  what  was  tbe  right  claimed  by  tbem,  and 
whether  It  was  denied  to  tbem  by  the  decision  of 
the  state  court. 

Argued  May  7,  1866.      Decided  May  14,  18S0. 

IN  ERKOR  to  the  Supreme  Court  of  tbe  Unit- 
ed States  for  the  State  of  Michigan. 
The  case  is  stated  by  the  court. 
Messrs.  S.  0.  Haven,  A.  H.  I,awrence,  H.  H. 
Emmona,  and  William  Gray,  for  tlte  plaintiffa 
in  error: 
If  the  judicial  sale  in  Ohio  would  eonstitute 


NOTB. — How  and  when  question  must  be  raloal 
and  decided  In  a  state  court  in  order  to  make  a 
ease  for  a  writ  of  error  from  the  tl.  8.  Snpreme 
Court, — see  note,  68  L.B.A.  SS.  What  the  record 
most  show  respecting  tbe  presentation  and  deda- 
lon  of  a  Federal  question  In  order  to  confer  Juris- 
diction on  tbe  U.  8.  Supreme  Court  of  a  writ  of 
error  to  a  state  court. — its  note,  St  UR.A.  4TI. 
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«  defenM  io  the  court*  of  that  State,  it  should 
iuive  the  aauie  effect  in  the  courts  of  Michigan, 
under  the  Act  of  Congress,  May  26, 1790,  ch.  11. 

Mill*  T.  Duryee,  7  Cranch,  481;  Hampton  v. 
McCoonel,  8  Wheat.  234;  Green  ▼.  Sarmiento, 
I  Pet.  C.  C.  75. 

The  proceeding*  in  Ohio  were  in  rem,  and  by 
the  laws  of  that  State,  devested  all  prior  liens, 
and  gave  to  the  purchaser  of  the  boat  a  clear 
title. 

The  Supreme  Conrt  of  Michigan  must  there- 
fore have  decided  against  the  validity  of  the 
Act  of  1790,  for  it  refused  to  give  the  sale  the 
faith  and  credit  it  would  have  received  in  the 
courts  of  Ohio.  The  record  in  this  case  does 
not  show,  in  express  terms,  that  the  validity 
of  such  statute  was  drawn  into  question;  but 
from  the  record  it  does  appear,  by  a  clear  and 
necessary  intendment,  that  such  must  have 
been  the  case,  and  tliat  the  decision  is  as  con- 
trary to  the  Act  of  1790.  Thi*  i*  suflicient  to 
confer  jurisdiction. 

Craig  V.  Missouri,  4  Pet.  411 ;  Smith  v.  Mary- 
land, 6  Cranch,  280;  Harris  v.  Dennie,  3  Pet. 
292;  Wilson  v.  B.  C.  M.  Co.  2  Pet.  246;  Crow- 
cll  V.  Randell.  10  Pet.  368. 

Mr.  C.  Gushing,  for  the  defendants  in  error: 

The  bill  of  exceptions  is  presumed  to  cover 
the  whole  case,  and  nothing  else  could  liave 
been  considered  in  the  Supreme  Court  of  Michi- 
gan, or  can  be  considered  here.  A*  that  pre- 
sents no  question  which  could  have  been  re- 
viewed under  the  25th  sec.  of  the  Judiciary 
Act,  it  is  clear  that  the  case  turned  exclusive- 
ly upon  the  other  grounds  presented. 

Maney  v.  Porter,  4  How.  56;  Mills  v.  Brown, 
16  Pet.  526;  Commercial  Banlc  v.  Buclcingham, 
5  How.  317. 

Kr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court : 

Thi*  case  comes  before  the  court  upon  a  writ 
of  error  to  the  Supreme  Court  of  the  State  of 
Michigan. 

The  facts  in  the  case,  so  far  as  they  are 
niaterial  to  the  decision  of  thi*  court,  are  as 
follows: 

The  steamboat  Globe  was  built  in  the  State 
of  Michigan,  and  by  the  law*  of  that  State  the 
persons  who  furnish  materials  for  her  construc- 
tion had  a  lien  upon  her,  and  had  a  right  to 
enforce  their  claims  by  a  proceeding  in  rem 
against  the  vessel.  Before  these  claim*  were 
discharged  she  was  removed  to  Cleveland,  in 
the  State  of  Ohio,  where  she  received  her  ma- 
chinery and  was  fitted  out;  and  for  the  debts 
thus  incurred  the  Ohio  creditors,  lilce  those  in 
Michigan,  had  a  lien  on  the  vessel,  and  were 
authorized  to  proceed  against  her  by  attach- 
ment and  seizure. 

Afterwards,  when  the  steamboat  was  in  the 
port  of  Cleveland,  the  Ohio  creditors  obtained 
process  against  her,  and  she  was  seized,  con- 
demned, and  sold,  according  to  the  laws  of  that 
State,  to  satisfy  these  liens.  A  certain  E.  S. 
Sterling  became  the  purchaser  at  this  sale,  and 
afterwards  sold  her  to  Maxwell,  one  of  the 
plaintiffs  in  error. 

After  these  proceedings,  the  *teamboat  re- 
turned to  Michigan,  and  was  there  seized  by 
virtue  of  the  prior  lien  created  by  the  laws  of 
that  State,  a*  above  mentioned.  The  party  at 
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whose  instance  and  for  whose  benefit  the  pro- 
ceeding was  instituted  under  the  Michigan  lien, 
liad  filed  his  claim  in  the  previous  proceedinga 
in  Ohio,  but  was  permitted  by  the  court  to 
withdraw  it  without  predjudice. 

The  plaintiffs  in  error,  who  were  the  owner*, 
or  had  an  interest  in  the  steamboat,  appeared 
in  the  Michigan  Court  to  defend  her  against 
this  claim.  And  the  principal  ground  of  de- 
fense appears  to  have  been,  that  the  sale  in 
Uhio  was  not  made  subject  to  the  prior  liens 
in  Michigan;  that  it  was  an  absolute  and  un- 
conditional sale,  made  by  competent  judicial 
authority,  and  vested  the  property  in  the  pur- 
chaser, free  and  discharged  from  all  previous 
liens  and  incumbrances. 

The  record  contains  the  pleadings,  evidence, 
and  admissions  of  the  parties  in  relation  tu 
these  transactions,  and  the  proceedings  in  thb 
state  courts.  But  it  is  unnecessary  to  state 
them  at  large,  as  the  above  summary  is  suf- 
ficient to  show  the  matter  in  controversy  in 
the  state  courts,  and  bow  the  questions  raised 
in  the  state  courts  were  brought  before  them. 
At  the  trial  in  the  Circuit  Court  of  Michigan, 
the  defendants  *in  error,  who  were  [*51S 
plaintiffs  in  that  court,  prayed  the  court  to 
give  the  following  instructions  to  the  jury: 

"1st.  That  if  the  jury  should  find,  from  the 
evidence  adduced  in  this  cause,  that  the  steam- 
boat Globe,  mentioned  in  the  declaration,  has 
been  constructed  and  built  in  this  State,  and 
was  used  in  navigating  the  waters  thereof,  and 
that  the  debt,  claim,  or  demand,  for  which  she 
was  attached  by  the  plaintiff,  has  been  con- 
tracted in  this  State  by  the  owners,  joint  own- 
er, or  agent  thereof,  on  account  of  supplies 
furnished  by  said  plaintiff  for  the  use  of  said 
boat,  or  on  account  of  work  done,  or  material* 
furnished  by  said  plaintiffs  in  or  about  the 
building,  fitting,  furnishing,  or  equipping  of 
said  IxMit  in  said  State;  t^t  then  said  plain- 
tiff acquired  and  had  a  lien  on  said  boat  for 
said  debt,  claim,  or  demand,  under  and  by 
virtue  of  the  law  of  this  State. 

"2d.  That  if  the  jury  should  be  of  the  opin- 
ion, from  said  evidence,  that  said  claim  or  de- 
mand of  said  plaintiff  constituted  a  lien  on 
said  boat,  which  had  been  acquired  as  afore- 
said, and  that  the  contracting  parties  were 
then  citizens  of  this  State,  then  that  such  lien 
had  not  been  displaced  or  affected  by  the  legal 
proceedings  resorted  to  in  the  court  of  Oliio^ 
exemplifications  of  which  were  introduced  in 
evidence  by  the  defendants;  that  if  any  title 
was  acquired  under  the  same,  or  the  laws  of 
Ohio,  such  title  is  subordinate  to  the  lien  ac- 
quired by  the  plaintiff  in  this  State,  by  virtue 
of  the  laws  thereof,  that  such  proceedings  do 
not  constitute  a  valid  defense  to  this  action, 
and  that  said  boat,  on  coming  within  the 
jurisdiction  of  ^his  court,  was  subject  to  be  at- 
tached for  said  claim." 

And  the  plaintiffs  in  error  asked  for  the  fol- 
lowing instructions  on  their  part: 

"let.  That  the  facts  contained  in  the  notice 
of  defendants,  and  which  are  admitted  as  true 
by  the  plaintiffs,  constitute  in  law  a  defense  to 
the  plaintiffs'  action.  2d.  That  the  sale  under 
the  Taws  of  Ohio,  if  fair  and  bona  flde,  consti- 
tutes a  defense  to  a  purchaser  under  such  law* 
to  a  prosecution  by  a  creditor  under  the  lawa 
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of  this  State,  such  as  the  plaintiffs  in  this  case 
have  shown  themselves  to  be.  3d.  That  de- 
fendant Maxwell's  title  is  good  against  the 
lien  or  claim  of  the  plaintiff,  Wight,  in  this 
cause,  even  if  that  of  Sterling  was  not.  4th. 
That  the  filing  of  the  plaintiff's  claim  in  the 
Ohio  court  precludes  him  from  raising  the  ob- 

J'ection  that  such  court  had  no  jurisdiction  of 
lis  rights  so  as  to  devest  his  lien  by  a  sale  in 
that  State.  6th.  That  a  lien  under  the  stat- 
utes of  this  State,  though  valid  in  its  inception, 
cannot  be  enforced  against  a  purchaser  in  good 
faith  under  a  sale  under  the  laws  of  the  State 
of  Ohio,  so  given  in  evidence." 

Whereupon  the  court  gave  the  instructions 
514*]  asked  for  by  the  'defendants  in  error, 
and  refused  those  requested  by  the  plaintiffs, 
who  thereupon  excepted  to  these  opinions,  and 
the  verdict  and  judgment  in  that  court  being 
against  them,  they  removed  the  case  to  the  Su- 
preme Court  of  the  State,  and  assigned  there 
the  following  errors,  for  which  they  prayed 
that  the  judgment  of  the  Circuit  Court  might 
be  reversed: 

"1st.  The  court  erred  in  charging  the  jury, 
as  requested  by  the  plaintiffs  below,  and  upon 
the  points  and  to  the  effect  stated  more  fully 
ill  the  bill  of  exceptions  filed  herein,  and  to 
which  reference  is  hereby  had. 

"2d.  The  court  erred  in  refusing  to  charge 
the  jury  as  requested  by  the  defendants  below, 
upon  the  points  and  to  the  effect  stated  in  the 
bill  of  exceptions  filed  herein,  and  to  which, 
for  fuller  particularity,  reference  is  hereby  had. 
"3d.  The  charge  of  the  court,  the  verdict  of 
the  jury,  and  the  judgment  below,  are  each 
against  and  in  conflict  with  the  Constitution 
and  laws  of  the  United  States,  and  therefore 
erroneous. 

4th.  By  the  record  aforesaid,  it  appears  that 
thc  judgment  was  given  against  the  plaintiffs 
in  error,  whereas,  by  the  law  of  the  land,  the 
said  judgment  should  have  been  in  favor  of  the 
plaintiffs  in  error,  and  against  the  defendants 
in  error." 

But  the  Supreme  Court,  it  appears,  con- 
curred in  opinion  with  the  Circuit  Court  and 
affirmed  its  judgment;  and  the  plaintiffs  in 
error  have  now  brought  the  case  before  this 
court  by  writ  of  error,  and  have  assigned  here 
the  following  errors: 

"1st.  By  the  record  aforesaid  it  appears  that 
judgment  was  given  against  the  plaintiffs  in 
error;  whereas,  by  the  law  of  the  land,  and 
under  the  evidence  appearing  in  the  bill  of  ex- 
ceptions, the  judgment  should  have  been  ren- 
dered in  favor  of  the  plaintiffs  in  error. 

2d.  There  was  drawn  in  question  in  this  suit, 
M  appears  by  the  said  record,  a  statute  of 
the  United  States;  and  the  decision  and  judg- 
ment of  the  said  Supreme  Court  of  the  State 
of  Michigan  was  against  the  validity  of  such 
Statute. 

3d.  The  said  Supreme  Court  of  the  State  of 
Michigan  erred  in  deciding  that  the  said  pro- 
ceedings, judgment  and  sale  had  in  the  State 
of  Ohio,  were  not  a  bar  to  the  claim  prosecuted 
in  this  suit. 

4th.  The  said  Supreme  Court  erred,  in  that 

it  did  not  give  to  the  said  records  of  judicial 

proceedings  and  sale  of  the  steamboat  Globe, 

Jbad  in  the  State  of  Ohio,  the  same  faith  and 
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credit  as  they  have  by  law  in  the  said  Stata- 
of  Ohio." 

Upon  these  proceedings,  as  they  appear  in 
the  record  before  us,  the  first  quAtion  to  be 
considered  is,  whether  any  point  appears  to 
have  been  decided  in  the  Supreme  Court  of  the 
State,  which  will  authorize  this  court  to  afiirm 
or  reverse  its  judgment  'under  the  25th  ['5 15 
section  of  the  Act  of  Congress  of  178».  Tlie 
error  alleged  here  is,  that  it  did  not  give  to  the 
records  of  the  judicial  proceedings  and  sale  of 
the  steamboat,  had  in  Ohio,  the  same  faith  and 
credit  that  they  have  by  law  in  that  State. 
But  to  bring  that  question  for  decision  in  this 
court,  it  is  not  sufficient  to  raise  the  objection 
here,  and  to  show  that  it  was  involved  in  the 
controversy  in  the  state  court,  and  might,  and 
ought,  to  have  been  considered  by  it  when 
making  its  decision.  It  must  appear  on  the 
face  of  the  record  that  it  was  in  fact  raised; 
that  the  judicial  mind  of  the  court  was  exer- 
cised upon  it;  and  their  decision  against  the 
right  claimed  under  it. 

It  is  true,  that  in  some  of  the  earlier  cases, 
when  writs  of  error  to  state  courts  were  com- 
paratively new  in  this  court,  a  broader  and 
more  comprehensive  rule  was  sometimes  recog- 
nized. And  in  the  ease  of  Miller  v.  Nicholls,  4 
Wheat.  311,  it  was  said  to  be  sufficient,  to  give 
jurisdiction,  that  an  Act  of  Congress  was  ap- 
plicable to  the  case.  But  experience  showed 
that  this  rule  was  not  a  safe  one;  and  that  it 
might  sometimes  happen,  that  although  in  one 
view  of  the  subject  an  Act  of  Congress  or  a 
clause  of  the  Constitution  might  be  applicable 
to  a  case,  yet  the  state  court,  upon  a  different 
view  of  the  case,  might  have  decided  upon 
principles  of  state  law  altogether  independent 
of  any  provision  in  the  Constitution  or  laws 
of  the  United  States,  and  in  nowise  in  conflict 
with  either.  And  if  this  court  reversed  the 
judgment,  upon  the  assumption  that  a  right 
claimed  under  the  Constitution  or  laws  of  the 
United  States,  and  to  which  the  party  was  en- 
titled, had  been  denied  to  him,  the  reversal 
would  sometimes  be  for  a  supposed  error  which 
the  state  court  had  not  committed,  and  upon  a 
point  which  the  state  court  had  not  decided. 
Other  cases  might  be  referred  to,  in  which  ex- 
pressions are  used  in  the  opinion  of  the  court 
that  might  seem  in  some  measure  to  sanction 
the  doctrine  in  Miller  v.  NichoUs;  but  the  gen- 
eral current  of  the  decisions,  from  the  earnest 
period  of  the  court,  will  be  found  to  maintain 
the  rule  which  we  have  hereinbefore  stated. 
And  as  this  want  of  harmony  in  the  decisions 
and  language  of  the  court  was  calculated  to 
mislead  and  embarrass  counsel  in  the  prosecu- 
tion of  writs  of  error  to  state  courts,  this 
court,  at  the  January  Term  of  1836,  when  the 
subject  was  again  brought  before  it,  in  the 
case  of  Crowell  v.  Randall,  10  Pet.  368,  de- 
termined to  give  the  subject  a  careful  and  de- 
liberate examination,  in  order  to  remove  any 
doubt  which  might  have  arisen  from  previous 
decisions.  Accordingly,  all  of  the  preceding 
cases  are  reviewed  and  commented  on  in  the 
opinion  delivered  by  the  court  in  that  case,  and 
the  doctrine  clearly  announced,  that,  in  order 
to  give  jurisdiction  to  this  court,  it  must  ap- 
pear by  the  record  that  one  of  *the  [*S16 
questions  stated  iil  the  25th  section  of  the  Act 
of  1789  did  arise,  and  was  decided  in  the  state 
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eourt;  and  that  it  was  not  stiftieient  that  it 
might  liave  arisen  or  been  applicable — it  must 
■appear  that  it  did  arise  and  was  applied.  This 
rule  has  been  uniformly  adhered  to  since  the 
decision  of  that  case.  We  think  it  the  true 
one,  and  the  only  one,  consistent  with  the 
spirit  and  language  of  the  section  referred  to, 
which  so  carefully  and  plainly  limits  the  au- 
thority which  it  confers  upon  this  court  over 
the  judgments  of  state  tribunals. 

Applying  this  principle  to  the  case  before  us, 
the  writ  of  error  cannot  be  maintained.  The 
questions  raised  and  decided  in  the  State  Cir- 
cuit Court,  point  altogether  for  their  solution 
to  the  laws  of  the  State,  and  make  no  refer- 
ence whatever  to  the  Constitution  or  laws  of 
the  United  States.  Undoubtedly,  this  did  not 
preclude  the  plaintiffs  in  error  from  raising 
the  point  in  the  Supreme  Court  of  the  State,  if 
it  was  involved  in  the  case  as  presented  to  that 
court.  And  whether  a  writ  of  error  from  this 
court  will  lie  or  not.  depends  upon  the  ques- 
tions raised  and  decided  in  that  court.  But 
neither  of  the  questions  made  there  by  the 
errors  assigned  refer  in  any  manner  to  the 
Constitution  or  laws  of  the  United  States,  ex- 
cept the  third,  and  the  language  of  that  is 
too  generaf  and  indefinite  to  come  within  the 
provisions  of  the  Act  of  Congress,  or  the  de- 
cisions of  this  court.  It  alleges  that  the  charge 
of  the  court  was  against,  and  in  conflict  witli, 
tiie  Constitution  and  laws  of  the  United  States. 
But  what  right  did  he  claim  under  the  Consti- 
tution of  the  United  States  which  was  denied 
him  by  the  state  court  t  Under  what  clause  of 
the  Constitution  did  he  make  his  claim?  And 
what  right  did  he  claim  under  an  Act  of  Con- 
gress. And  under  what  Act,  in  the  wide  range 
of  our  statutes,  did  he  claim  it?  The  record 
does  not  show — nor  can  this  court  undertake  to 
determine  that  the  question  as  to  the  faith  and 
credit  due  to  the  record  and  judicial  proceed- 
ings in  Ohio,  was  made  or  determined  in  the 
state  court,  or  that  that  court  ever  gave  any 
opinion  on  the  question.  For  aught  that  ap- 
pears in  the  record,  some  other  clause  in  the 
Constitution,  or  some  law  of  Congress  may 
have  been  relied  on,  and  the  mind  of  the  court 
never  called  to  the  clause  of  the  Constitution 
now  assigned  as  error  in  this  court. 

This  case  cannot  be  distinguished  from  the 
case  of  Lawler  v.  Walker  and  others,  14  How. 
149.  In  that  ease  the  state  court  certified 
that  there  was  drawn  in  question  the  validity 
of  statutes  of  the  State  of  Ohio,  etc.,  without 
saying  what  statutes.  And  in  the  opinion  of 
this  court  dismissing  the  case  for  want  of  juris- 
diction, they  say:  "The  statutes  complained 
of  in  this  case  should  have  been  stated;  with- 
out that,  the  court  cannot  apply  them  to  the 
subject  matter  of  litigation  to  determine 
517*]  whether  or  'not  they  violated  the 
Constitution  of  the  United  States."  So  in  the 
case  before  us,  the  clause  in  the  Constitution 
and  the  law  of  Congress  should  have  been 
specified  by  the  plaintiffs  in  error  in  the  state 
court,  in  order  that  this  court  might  see  what 
was  the  right  claimed  by  them,  and  whether  it 
was  denied  to  them  by  the  decision  of  the 
-state  court. 

Upon  these  grounds  we  think  that  this  writ 
of  error  cannot  be  maintained,  and  therefore 
4ismi«s  it  for  want  of  jurisdictioa 
IS  L.  cd. 


MATTHEW  WATSON,  Plfl.  in  Err, 

V. 

COLIN  8.  TARPLEY. 

(See  S.  C.  18  How.  617-521.) 

Question  of  sufficiency  of  protest  acd  notice  of 
non-payment  is  for  the  court — holdei  of  bill 
may  sue  upon  non-acceptance — must  protest 
for  non-acceptance — need  not  afterwards  for 
non-payment — state  laws  do  not  control 
United  States  courts  on  questions  of  com- 
mercial law — cannot  affect  jurisdiction  or 
rights  of  parties  in  federal  courts— Statute 
of  Mississippi  held  inoperative. 

Whether  the  proceedlnn  as  to  protest  and  notice 
upon  the  dishonor  of  a  Dill  for  non-puyment  were 
regular  and  legal.  Is  a  question  of  law  to  be  deter- 
mined by  the  court  upon  the  evidence,  and  not  for 
the  Jury. 

The  payee  or  Indorsee  of  a  bill,  upon  Its  present- 
ment, and  upon  refusal  by  the  drawee  to  accept,  has 
the  right  to  sue  the  drawer  imoiedlately. 

He  need  not  await  the  maturity  of  the  bill.  Tba 
holder  Is  obliged  to  protest  and  give  notice  upon 
non-acceptance,  of  the  bill :  but  Is  under  no  obli- 
gation afterwards  to  present  It  for  payment. 

Having  shown  protest  and  notice  for  non-nccept- 
ance,  he  is  not  obliged,  in  order  to  recover,  to  show 
protest  and  notice  for  non-payment. 

The  laws  of  a  state,  as  rules  of  decision  In  trials 
in  courts  of  the  United  States,  do  not  apply  to  ques- 
tions of  a  more  general  nature  not  at  all  dependent 
upon  legal  statutes  or  usages,  such  as  construction 
of  contracts  or  written  instruments,  or  to  ques- 
tions of  general  commercial  law,  such  as  the  law 
respecting  commercial  instruments. 

State  lawa  cannot  afTect.  either  by  enlargement 
or  diminution,  the  jurisdiction  of  the  courts  of  the 
United  States,  nor  destroy  or  control  the  rights  of 
parties  litigant  therein,  under  the  general  commer- 
cial law. 

A  statute  of  Mississippi,  so  far  as  It  denies  or  In 
any  degree  Impairs  toe  right  of  a  non-resident 
holder  of  a  bill  of  exchange,  Immediately  after  pre- 
sentment to  and  refusal  to  accept  by  drawee,  and 
after  protest  and  notice,  to  sue  forthwith  In  the 
courts  of  the  United  States  upon  such  bill,  is  with- 
out authority  and  Inoperative. 

A  state  statute  which  would  render  the  right  of 
recovery  by  the  holder,  after  regular  presentment 
and  protest  and  notice  of  non-acceptance  of  a  bill, 
dependent  upon  proof  of  subsequent  presentment 
and  protest  and  notice  for  non-payment,  is  also  in- 
operative. 

Such  a  requisition  would  be  a  violation  of  the 
general  commercial  law,  which  the  courts  of  ths 
United  States  would  be  bound  to  disregard. 

Argued  May  8,  1856.      Decided  May  14,  1850. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Missis- 
sippi. 

The  case  is  fully  stated  by  the  court. 

Messrs.  J.  M.  Carlisle  and  George  E.  Badger, 
for  the  plaintiff  in  error: 

Presentment  for  acceptance  of  all  bills,  is  al- 
lowable, even  advi&ble;  and  if  acceptance  be- 
refused,  the  holder  may  immediately  sue  the 
drawer  and  indorsers. 

Chit.  Bills,  11  Am.  Oth  Ixind.  ed.  part  1, 
ch.  7,  p.  272,  ch.  8,  sec.  1,  7th  point,  p.  340; 
Sto.  Bills,  sec.  321;  Byles  on  Bills,  2  Am.  from 
6  Lond.  ed.  ch.  12,  p.  158. 

Whenever  the  holder  presents  for  acceptance 
a  bill,  not  requiring  such  presentment,  all  the 
consequences  follow  as  in  the  case  of  other 
bills. 


NoTB. — When  necessary  to  present  bill  for  ac- 
ceptance and  when  not.  Protest  for  non-accept- 
ance, when  necessary — see  note  to  Brown  v.  Barry, 
1  L.  ed.  U.  S.  B40 ;  and  note  to  Wilson  v.  Lenox, 
S  L.  ed.  O.  8.  79. 
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Roscow  V.  Hardy,  12  East.  434;  Bank  of 
Washington  v.  Triplett,  1  Pet.  25;  Sto.  Bills, 
sees.  228,  273. 

When  due  notice  of  non-acceptance  has  been 
given,  it  is  not  necessary  afterwards  to  present 
the  bill  for  payment,  nor  if  such  presentment 
be  made,  to  give  notice  of  dishonor. 

Chit.  p.  342;  Sto.  Bills,  sec.  366. 

It  is  insisted  that  the  Mississippi  Law  of  1838 
docs  not  govern  our  case,  but  even  if  it  does, 
the  judge  misapplied  it.  By  the  general  law, 
our  right  to  sue  immediately  upon  the  first  pro- 
test and  notice  is  clear.  The  Mississippi  Law 
merely  declares  that  such  suit  should  not  be 
brought  until  the  maturity  of  the  bill;  and  our 
action  was  not  brought  until  after  the  matur- 
ity of  the  bill. 

No  counsel  appeared  for  the  defendant  in  er- 
ror. 

Mr.  Justice  Danid  delivered  the  opinion  of 
the  court: 

On  the  29th  April,  1850,  the  plaintiff  in  er- 
ror, a  citizen  of  Tennessee,  brought  this  action 
of  assumpsit  against  the  defendant,  a  citizen  of 
Mississippi,  in  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Mississippi, 
tipon  a  bill  of  exchange,  dated  4th  April,  1850, 
<iraw|i  by  the  defendant  upon  Messrs.  McKee, 
Bulkely  A,  Co.,  of  New  Orleans,  Louisiana,  for 
$2,327.49,  payable  twelve  months  after  date,  in 
favor  of  James  Bankhead,  and  by  him  indorsed 
to  the  plaintiff,  and  declared  in  two  counts — 
one  on  the  non-acceptance  and  the  other  on  the 
.  non-payment  of  the  said  bill.  Fr.  Rec.  p.  4. 
The  defendant  pleaded  "non  assumpsit,"  and 
on  this  plea  issue  was  joined  (page  six), 
and  the  action  tried  on  the  Uth  of  January, 
618*]  1855,  'when  a  verdict  was  found  for  the 
defendant.  On  the  trial,  a  bill  of  exceptions 
was  taken  by  the  plaintiff  in  error,  from  which 
it  appears  that  the  plaintiff  read  in  evidence 
the  bill  of  exchange  and  proved  the  present- 
ment thereof  to  the  drawers,  at  their  office  in 
New  Orleans,  for  acceptance  on  the  27th  of 
April,  1850 — the  due  protest  thereof  for  non- 
acceptance,  and  a  notification  of  its  dishonor 
given  the  same  day  by  tetter  addressed  to  the 
defendant  at  his  residence  in  Mississippi.  See 
Notarial  Protest  and  Depositions,  pp.  17  to  22. 

The  plaintiff  also  proved  the  presentment  of 
the  said  bill  for  payment  on  the  7th  April, 
1851,  the  refusal  of  payment,  the  due  protest 
(hereof,  and  not'ce  to  the  defendant.  See  No- 
tarial Protest  and  Depositions  of  H.  B.  Cenas, 
A.  Commandeur,  and  Charles  F.  Barry,  pp.  7 
to  15. 

The  defendant  then  offet«d  to  read  in  evi- 
dence a  certificate,  set  out  on  the  23d  page  of 
the  Record;  and  which  being  read  after  objec- 
tion taken  thereto  by  the  plaintiff,  the  judge 
instructed  the  jury.    Record,  p.  23. 

"That  the  plaintiff  was  not  entitled  to  re- 
cover on  the  count  in  the  declaration  on  the 
protest  of  the  bill  for  non-acceptance,  unless 
due  and  regular  notice  was  proved,  of  the  pro- 
test of  the  bill  for  nonpayment,  though  the 
jury  might  be  satisfied  from  the  proof  that  the 
bill  had  been  regularly  protested  for  non-ac- 
ceptance, and  due  notice  thereof  given  to  the 
defendant;  that,  to  entitle  the  plaintiffs  to  re- 
cover, notwithstanding  the  proof  of  protest  for 
fion-acceptance    and    due    notice    thereof,    the 

Bio 


plaintiff  must  prove  protest  for  non-payment 
and  due  notice  thereof,  to  the  defendant;  and 
that  the  jury  were  the  judges  of  the  testimony, 
and  could  give  to  the  witnesses  such  credit  as 
they  thought  them  entitled  to,  looking  to  all 
the  circumstances  of  the  case." 

The  material  questions  involved  in  this  ease 
are  comprised  within  a  comparatively  narrow 
compass,  and  present  themselves  prominently 
out  upon  the  lace  of  the  record.  On  each  of 
the  questions  thus  deemed  material,  we  think 
that  the  Circuit  Court  has  erred. 

Upon  the  relevancy  or  effect  of  the  certificate 
of  H.  B.  Cenas,  under  date  of  the  7t1i  of  April. 
1851,  and  which  was  under  an  exception  by  the 
plaintiff  permitted  to  be  read  in  evidence  with 
the  view  of  impairing  the  previous  statement 
of  this  witness  as  to  the  regularity  of  his  pro- 
ceeding^ upon  the  dishonor  of  the  bill,  we  do 
not  think  it  necessary  to  express  an  opinion. 
Our  views  of  the  law  of  this  case,  as  applicable 
to  the  instruction  nven  by  the  Circuit  Court, 
are  in  no  degree  affected  by  the  character  of 
the  statements  in  that  certificate. 

We  think  that  the  instruction  of  tlie  court 
was  erroneous  in  'committing  it  to  the  [*S1I> 
jury  to  determine  whether  the  prpceedings  as 
to  protest  and  notice  upon  the  dishonor  of  the 
bill  for  non-payment  were  regular  and  legal. 
This  is  a  matter  which  must,  upon  the  facta 
given  in  evidence,  be  determined  by  the  court 
as  a  question  of  law,  and  which  cannot  be  regu- 
larly submitted  to  the  jury.  Such  is  the  doc- 
trine uniformly  ruled  by  this  court;  we  men- 
tion the  cases  of  The  Bank  of  Columbia  v.  Law- 
rence, 1  Pet.  678;  Dickins  v.  Beale,  10  Pet.  572; 
Rhett  V.  Poe,  2  How.  457;  Camden  v.  Doremua 
et  al.  3  How.  616;  Harris  v.  Robinson,  4  How. 
330;  Lambert  v.  Ghiselin,  0  How.  552.  To  the 
same  point  might  be  cited  tlie  several  English 
decisions  referred  to  in  the  case  of  Rhett  v. 
Poe,  already  mentioned. 

We  also  hold  to  be  erroneous,  the  instruc- 
tion of  the  court  declaring  that  after  present- 
ment of  the  bill  for  acceptance,  and  after  regu- 
lar protest  and  notice  for  non-acceptance,  an 
action  could  not  be  maintained  by  the  payee  or 
indorsee  until  after  the  maturity  of  the  bill, 
and  then  only  upon  proof  of  demand  for  pay- 
ment, and  of  a  regular  protest  and  notice 
founded  upon  the  refusal  to  pay. 

It  is  a  rule  of  commercial  law,  too  familiarly 
known  to  require  the  citation  of  authorities,  or 
to  admit  of  question,  that  the  payee  or  in- 
dorsee of  a  bill  upon  its  presentment  and  upon 
refusal  by  the  drawee  to  accept,  has  the  right 
to  immediate  recourse  against  the  drawer.  Up- 
on no  principle  of  reason  or  justice  can  he  be 
required  to  await  the  maturity  of  the  bill,  by 
the  dishonor  of  which  he  has  been  assured  that 
it  will  not  be  paid,  and  with  which  the  drawee 
has  disclaimed  all  connection.  Justice  to  the 
drawer,  with  the  view  of  enabling  him  to 
guard  himself  from  injury,  imposes  upon  the 
holder  the  obligation  of  protest  and  notice  up- 
on non-acceptance;  but  beyond  this,  he  sus- 
tains no  connection  with  the  drawee  of  the  bill, 
and  is  under  no  obligation  afterwards  to  pre- 
sent the  latter  for  payment;  of  course,  he  can- 
not be  rightfully  held  to  protest  and  notice  for 
non-payment. 

In  the  several  compilations  of  the  law  of  bills 
and  notes  by  Kyd,  Bayley,  Chitty,  Bvlc«.  and 

is  Uow. 


Digitized  by 


Google 


18M. 


HuooiNS  V.  Kemp. 


ft30-530 


8tory,  are  collected  the  decisions  by  whicli  this 
doctrine  has  been  settled. 

It  has  been  suggested  that  the  instrnction  by 
the  judge  at  circuit  may  have  l)een  founded 
<ipon  a  provision  in  a  statute  in  the  State  of 
]^lississippi  of  1836,  contained  in  a  collection  of 
the  laws  of  that  State  by  Howard  &  Hutchin- 
son, pp.  376,  370,  sec.  18,  by  which,  amon^t 
other  enactments,  it  is  declared  that  "no  action 
or  suit  shall  be  sustained  or  commenced  on  any 
bill  of  exchange,  until  after  the  maturity  there- 
of;" and  this  prohibition  or  postponement  of 
the  right  of  action  it  is  thought  may  have  l)cen 
interpreted  by  the  judge  as  requiring  after  pre- 
520*']  sentment  for  'acceptance,  and  atier  pro- 
test and  notice  upon  non-acceptance,  a  like 
presentment  and  demand  for  payinont  upon  the 
maturity  of  the  bill;  and  upon  refusal  to  pay, 
a  like  protest  and  notice  in  order  to  authorize 
a  recovery. 

The  answer  to  the  aliove  suggestion  is  this: 
that  if  such  be  a  just  interpretation  of  the 
Stntute  of  Mississippi,  that  interpretation,  and 
the  consequences  deducible  therefrom,  we  must 
regard  as  wholly  inadmissible. 

Whilst  it  will  not  be  denied  that  the  laws  of 
the  several  States  are  of  binding  authority  up- 
on their  domestic  tribunals,  and  upon  persons 
and  property  within  their  appropriate  juris- 
diction, it  is  equally  clear  that  those  laws  can- 
not aiTect,  either  by  enlargement  or  diminu- 
tion, the  jurisdiction  of  the  courts  of  the  United 
States  as  vested  and  prescribed  by  the  Consti- 
tution and  laws  of  the  United  States,  nor  de- 
stroy or  control  the  rights  of  parties  litigant  to 
whom  the  righ£  of  resort  to  these  courts  has 
been  secured  by  the  laws  and  Constitution. 
This  is  a  position  which  has  Iieen  frequently  af- 
firmed by  this  court,  and  would  seem  to  compel 
tlie  general  assent  upon  its  simple  enunciation. 

In  the  case  of  Swift  v.  Tyson,  16  Pet.  1,  this 
court  in  giving  a  construction  to  the  34th  sec- 
tion of  the  Judiciary  Act,  which  declares  "that 
the  laws  of  the  several  States,  except  where 
the  Constitution,  treaties,  or  statutes  of  the 
United  States  shall  otherwise  require  or  pro- 
vide, shall  be  regarded  as  rules  of  decision  in 
trials  at  common  law  in  the  courts  of  the  Unit- 
ed States,  in  cases  where  they  apply,"  has  said: 
•'It  never  has  been  supposed  by  us  that  this  sec- 
tion did  apply,  or  was  intended  to  apply,  to 
<|ue8tions  of  a  more  general  nature,  not  at  all 
dc]jondcnt  upon  local  statutes  or  local  usages 
of  a  fixed  and  permanent  operation;  as,  for 
example,  to  the  construction  of  ordinary  con- 
tracts or  other  written  instruments,  and  es- 
pecially to  questions  of  general  commercial  law, 
where  the  state  tribunals  are  called  upon  to 
perform  the  lilce  functions  as  ourselves;  that 
is,  to  ascertain  upon  general  reasoning  and 
legal  analogies,  what  is  the  true  exposition  of 
the  contract,  or  what  is  the  just  rule  furnished 
by  the  principles  of  commercial  law  to  govern 
the  case."  Again,  in  the  same  case,  it  is  said 
by  this  court:  "The  law  respecting  negotiable 
instruments  may  be  truly  declared,  in  the  lan- 
guage of  Cicero,  adopted  by  Lord  Mansfield  in 
Luke  V.  Lyde,  2  Burr.  883.  887,  to  be  in  a  great 
measure  not  the  law  of  a  single  country  only, 
but  of  the  commercial  world." 

In  the  eases  of  Keary  v.  The  Farmers  and 
Merchants'  Bank  of  Memphis,  16  Pet.  81),  and 
of  Dromgoole  v.  The  Farmers'  Bank,  2  How. 
lA  li.  ed. 


241,  it  was  ruled  by  this  court,  that  the  court* 
of  the  United  States  themselves  can  have  no 
authority  to  adopt  any  provisions  of  state  laws 
which  are  repugnant  to,  or  incompatible 
'with,  the  positive  enactments  of  Con-  [*521 
gress,  upon  the  jurisdiction,  or  practice,  or  pro- 
ceedings of  such  courts. 

The  general  commercial  law  being  circum- 
scribed within  no  local  limits,  nor  committed 
for  its  administration  to  any  peculiar  jurisdic- 
tion, and  the  Constitution  and  laws  of  the  Unit- 
ed States  having  conferred  upon  the  citizens  of 
the  several  States,  and  upon  aliens,  the  power 
or  privilege  of  litigating  and  enforcing  their 
rights  ac<|uired  under  and  defined  by  that  gen- 
eral commercial  law,  before  the  judicial  tribu- 
nals of  the  United  States,  it  must  follow  by 
regular  consequence,  that  any  state  law  or  reg- 
ulation, the  effect  of  which  would  he  to  im- 
pair the  rights  thus 'secured,  or  to  devest  the 
federal  courts  of  cognizance  thereof,  in  their 
fullest  acceptation  under  the  commercial  law, 
must  be  nugatory  and  unavailing.  The  Statute 
of  Mississippi,  so  far  as  it  may  be  underslooil 
to  deny,  or  in  any  degree  to  impair  the  right  of 
a  non-resident  holder  of  a  bill  of  exchange,  im- 
mediately after  presentment  to,  and  refusal  to 
accept  by  the  drawee,  and  after  protest  and 
notice,  to  resort  forthwith  to  the  courts  of  the 
United  States  by  suit  upon  such  bill,  must 
be  regarded  as  wholly  without  authority  and 
inoperative.  Tlie  same  want  of  authority  may 
be  affirmed  of  a  provision  in  the  Statute  which 
would  seek  to  render  the  right  of  recovery  by 
the  holder,  after  regular  presentment  and  pro- 
test, and  notice  for  non-acceptance,  dependent 
upon  proof  of  subsequent  presentment,  protest 
and  notice  for  non-payment. 

A  requisition  like  this  would  be  a  violation 
of  the  general  commercial  law,  which  a  state 
would  have  no  power  to  impose,  and  which  the 
courts  of  the  United  States  would  be  bound  to 
disregard. 

We  think  that  the  instruction  given  by  the 
Circuit  Court  in  this  case  was  erroneous:  that 
its  decision  should  be,  as  it  is  hereby,  reversed; 
and  the  cause  is  remanded  to  the  Circuit  Court 
to  be  proceeded  in  upon  a  venire  de  novo,  in 
conformity  with  the  principles  above  ruled. 


ROBERT  HUDOINS  et  al.,  PlfTs.  in  Er., 

V. 

WYNDHAM  KEMP,  Assignee  in  Bankruptcy 
of  John  L.  Hudgins. 

(See  S.  C.  18  How.  630-539.) 

Motion  to  dismiss — certificates  of  clerk  inad- 
missible to  impeach  record — certiorari — 
amendment  of  record — writ  of  error  or  ap- 
peal, when  a  supersedeas — security  on — order 
for  supersedeas  not  considered  on  motion  to 
dismi.ss — amendment  of  circuit  court  order 
book — clerk  may  certify  appeal  without  or- 
der entered — Virginia  decisions  and  practice 
cannot  affect  mode  of  appeal — it  may  be 
made  before  judge  in  vacation — when  cita- 
tion necessary — record  need  not  show  cita- 
tion— judge  out  of  court  may  approve  of  se- 
curity— no  error  of  clerk  can  affect  right  of 
appeaj. 
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Upon  a  motUn  to  dlsmiia,  •■  well  as  on  the  bear- 
tne  on  the  merits,  no  evidence  dehors  the  record  as 
certified  and  returned  by  the  clerk  o{  the  circait 
Court,  can  be  received  here  to  Impeach  Its  verity  or 
to  show  that  the  certificate  ought  not  to  have  been 
Stven. 

Certificates  of  sach  clerk,  outside  of  the'TCCord. 
and  given  since  It  was  certified  an<f  transmitted  to 
this  court,  are  Inadmissible  for  that  purpose. 

If  the  record  Is  defective  or  Incorrect,  the  errors 
-or  omissions  should  have  been  suggested  In  this 
court,  and  a  certiorari  to  bring  up  a  correct 
record. 

An  amendment  of  record  may  be  made  here  by 
-consent.  The  court  will  also  permit  a  mere  clerical 
-error  to  be  amended  here,  upon  the  clerk's  certlfl- 
cate,  without  sending  a  certiorari. 

A  motion  should  have  been  made  to  amend  the 
transcript  by  inserting  the  said  certificates,  before  a 
motion  to  dismiss  can  be  made  upon  them. 

A  writ  of  error  or  appeal  does  not  operate  as  a 
supersedeas  unless  security  is  given  sufficient  to 
cover  the  amount  recovered,  in  ten  days  after  judg- 
ment or  decree. 

Yet  the  party  may,  upon  giving  seeurl^  within 
five  days,  sufficient  to  cover  the  costs  in  the  appel- 
late court,  have  his  writ  of  error  or  appeal ;  and  his 
omission  to  give  the  larger  security  within  ten  days 
Is  no  ground  for  dismissing  the  appeal. 

Where  such  security  was  given  and  approved 
after  the  ten  days,  the  appeal  does  not  operate  as  a 
supersedeas.  The  plaintiff.  In  such  case,  had  a  rltibt 
to  carry  his  decree  Into  execution,  notwithstanding 
the  pendency  of  the  appeal  In  this  court. 

If  a  supersedeas  had  been  Improperly  awarded,  a 
motion  to  dismiss  the  appeal  for  that  reason,  is 
not  the  proper  motion. 

The  motion  should  be  to  discharge  the  order  for 
a  supersedeas,  not  to  dismiss  the  appeal. 

The  propriety  of  an  order  granting  a  Bunersedena 
cannot  be  considered  on  a  motion  to  dismiss.  Tbe 
order  for  tbe  supersedeas  might  I>e  discharged,  and 
tbe  appeal  still  maintained. 

The  order  book  of  tbe  Circuit  Court  may  be 
amended  by  tbe  judges'  direction,  bj  the  insertion 
of  the  appeal  therein,  after  tbe  term  is  over. 

Tbe  clerk  can  certify  that  tbe  appeal  was  made 
without  such  an  order  being  previously  entered, 
and  it  Is  his  duty  so  to  do.  The  entry  of  the  order 
Is  not  necessary  to  give  validity  to  the  appeal. 

The  decisions  or  practice  of  the  courts  of  Vir- 
ginia cannot  affect  the  mode  of  removing  a  ease 
from  an  Inferior  to  an  appellate  court  of  the 
United  States. 

An  appeal  may  be  made  before  a  judge  In  vaca- 
tion as  well  as  In  court. 

The  only  difference  Is,  that  when  made  In  open 
court  during  the  term  In  which  the  decree  was 
made,  a  citation  Is  unnecessary.  When  made  out 
of  court,  a  citation  Is  necessary  to  give  tbe  other 
party  notice. 

That  tbe  record  does  not  show  that  a  citation  has 
been  Issued  and  served.  Is  no  ground  for  dismissing 
the  case.  It  need  not  appear  of  record.  It  may  be 
shown  aliunde. 

The  approval  of  the  bond  by  tb»  judge  out  of 
court  Is  sufficient.  It  need  not  be  approved  by  tbe 
court. 

No  entry  of  the  clerk  nor  any  Irregularity  In  bis 
entry  can  deprive  appellant  of  bis  legal  rights  to 
appeal. 


Argued  April  25  and  Mav  2,  1856. 
May  U,  1856. 


Decided 


APPKAL  from  the  Circuit  Court  of  tlie  Unit- 
ed States  for  tlie  Eastern  District  of  Vir- 
ginia. 

Motion  to  dismiss  appeal  on  certificate  of 
clerk. 

The  facts  are  fully  stated  by  the  court. 

Messrs.  Robinson  and  Patten,  for  appellees: 

This  court  cannot  take  jurisdiction  of  the 
appeals,  as  having  been  allowed  by  the  court, 
when  the  record  as  it  stood  at  the  end  of  the 
term,  and  as  it  was  then  signed  by  the  presid- 
ing judge,  shows  no  allowance  of  such  appeals. 

Burch  v.  White,  3  Rand.  104,  cited  in  1  Rob. 
Pr.  642,  old  ed. 

Under  the  Act  of  Congress  of  March  3,  1803, 
618 


2  Sto.  p.  OOS,  appeals  are  '^abject  to  tlM 
same  rules,  regulations  and  restrictiona  as  «m 
prescribed  in  law  in  writs  of  error."  One  of 
the  rules  as  to  a  writ  of  error  is,  that  it  "shall 
be  a  supersedeas  and  stay  execution,  in  casej 
only  where  the  writ  of  error  is  served  by  a  copy 
thereof  being  lodged  for  the  adverse  party  in 
the  clerk's  office,  where  the  record  remains, 
within  ten  days,  Sundays  exclusive,  after  ren- 
dering the  judgment  or  passing  the  decree  com- 
plained of." 

1  Story,  p.  61,  sec.  23;  Wallen  v.  Williams,  7 
Cranch,  278;  Adams  v.  Law,  16  How.  148. 

And  it  is  clear  that  we  are  entitled  to  pro- 
cess to  carry  these  decrees  into  effect. 

S.  C.  17  How.  275;  The  Dos  Hermanos,  10 
Wheat.  306. 

If  the  appeals  could  be  allowed  in  vacation, 
they  .would  be  defective  for  want  of  citation 
and  notice. 

Ex  parte  Crenshaw,  IS  Pet.  119;  Villaloboe 
v.  U.  S.  6  How.  90;  Hogan  t.  Ross,  0  How. 
602. 

Messrs.  S.  Johnson  and  J.  Lyons  for  appel- 
lants. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  has  been  brotight  up  to  this  court 
by  appeal  from  the  decree  of  the  Circuit  Court 
of  the  United  States  from  the  District  of  Vir- 
ginia, and  a  motion  is  made  on  behalf  of  tlie 
appellee  to  dismiss  it,  upon  the  ground  that  it 
had  not  been  removed  in  the  manner  the  law 
requires,  and  that,  therefore,  we  have  no  juris- 
diction over  it.  And  certificates  and  statements 
of  the  clerk,  outside  of  the  record,  and  given 
since  it  was  certified  and  transmitted  to  this 
court,  have  been  filed  as  evidence  of  the  irregu- 
larity of  the  removal. 

This  evidence  is  not  admissible  upon  tbe 
present  motion.  The  record  transmitted  to 
this  court,  certified  by  the  clerk  of  the  Circuit 
Court,  states  that  the  appeal  was  taken  in  open 
court.  This  is  sufiicient  evidence  of  that  fact. 
And  upon  a  motion  to  dismiss,  as  well  as  on 
the  hearing  pn  the  merits,  no  evidence  dehors 
the  record,  as  certified  and  returned  by  the 
clerk  of  the  Circuit  Court,  can  be  received  here 
to  impeach  its  verity,  or  to  show  that  the  cer- 
tificate ought  not  to  have  been  given.  The 
case,  as  therein  set  forth,  is  the  case  before  this 
court.  And  if,  from  inadvertence  or  mistake  of 
the  court  below,  or  from  any  other  cause,  the 
record  transmitted  in  this  case  is  defective  or 
incorrect,  the  errors  or  omissions  should  have 
been  suggested  in  this  court,  and  a  certiorari 
moved  for  to  bring  up  a  correct  and  true  tran- 
script of  the  proceedings. 

It  is  true  an  amendment  may  be  made  her« 
by  consent,  as  was  done  in  the  case  of  Fletcher 
v.  Peck,  6  Cranch,  87.  And  so,  also,  where  it 
appeared  by  the  certificate  of  the  clerk  that  he 
had  committed  a  clerical  error  in  the  transcript, 
in  the  form  in  which  he  had  entered  a  judg- 
ment, in  ejectment,  and  it  was  evident  from  the 
declaration,  that  it  was  a  mere  clerical  error, 
the  court  suffered  it  to  be  amended  here,  with- 
out sending  a  certiorari  to  the  Circuit  Court  to 
have  it  corrected.  Brown  v.  Woodward,  IS 
Pet.  1. 

But  in  the  case  before  us,  there  is  no  consent 
to  amend,  and  the  errors  alleged  are  of  a  very 
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-difTerent  elwracter,  from  the  mere  formal  error 
in  the  ease  of  Brown  ▼.  Woodward.  And  if  it 
were  otherwise,  still  there  should  have  heen  a 
motion  to  amend,  by  inserting  in  the  transcript 
-the  certificates  above  mentioned  of  the 
S35*]  *clerk,  before  the  motion  was  made  to 
dismiss.  But  no  such  motion  has  been  made, 
and  the  transcript  now  before  the  court  is  the 
one  originally  certified,  without  any  amend- 
ment here  by  consent  or  by  order  of  the  court. 
And  the  motion  is  made  to  dismiss  the  case,  not 
for  any  irregularity  apparent  in  the  record,  but 
by  testimony  aliunde,  offered  to  show  that  the 
transcript  is  incorrect.  It  is  very  clear  that 
such  testimony  cannot  be  received  to  support 
this  motion.  And  the  record,  as  it  stands  when 
tlie  motion  is  heard,  presents  the  case  which 
this  court  is  called  upon  to  decide;  and  nothing 
outside  of  it  can  be  introduced  to  affect  the 
decision. 

Xeither  is  it  of  any  importance  as  oniicems 
this  motion  whether  the  appeal  does  or  does  not 
operate  as  a  supersedeas.  A  writ  of  error  or 
appeal  does  not  operate  as  a  supersedeas  under 
the  Act  of  Congress,  unless  security  is  given 
sufficient  to  cover  the  amount  recovered  within 
ten  days  after  the  judgment  or  decree  is  ren- 
dered. And  yet,  if  the  party  does  not  give  the 
bond  within  the  ten  days,  he  may,  nevertheless, 
sue  out  his  writ  of  error  or  talce  his  appeal,  as 
the  case  may  be,  at  any  time  within  five  years 
from  tlie  date  of  the  decree  or  judgment,  upon 
giving  security  sufficient  to  cover  the  costs  that 
inay  l>e  awarded  against  him  in  the  appellate 
court.  And  his  omission  to  give  the  security 
in  ten  days  is  no  ground  for  dismissing  the 
appeal. 

In  this  case,  certainly  the  appeal  did  not  op- 
erate as  a  supersedeas.  The  security  was  given 
and  approved  long  after  the  time  limited  by 
the  Act  of  Congress.  Nor  was  any  supersedeas 
moved  for  or  awarded  by  the  Circuit  Court  or 
the  Judge  of  the  Supreme  Court,  who  approved 
the  l>onds.  Nor  could  any  have  been  awarded 
by  any  court  or  judge.  And,  upon  the  expira- 
tion of  the  ten  days,  the  plaintiff  had  a  right 
to  proceed  on  his  decree  and  carry  it  into  exe- 
cution, notwithstanding  the  pendency  of  the 
ap])pal  in  this  court. 

But  if  a  supersedeas  had  been  awarded,  this 
motion  could  not  be  sustained.  The  motion 
should  have  been  to  discharge  the  order,  not  to 
dismiss  the  appeal.  And  the  propriety  or  im- 
propriety of  an  order  granting  a  superttedeas 
muld  not  be  considered  on  a  motion  to  dismiss. 
The  order  for  the  supersedeas  might  be  dis- 
charged, and  the  appeal  still  maintained. 

Tlic  decision  of  these  points  dispose  of  the 
motion.  But  in  order  to  avoid  any  further  con- 
troversy on  the  subject,  it  is  proper  to  add  that 
if  the  facts  offered  in  evidence  were  inserted  in 
the  record,  they  would  furnish  no  ground  for 
difinissing  the  apjieal. 

They  are  8ul>«tHntially  as  follows: 

Tlie  District  Judge  had  an  interest  in  the  is- 
sue of  the  cnse.  and  withdrew  from  the  bench, 
and  the  Cliief  Justice  of  the  Supreme  Court  sat 
stone  at  the  trial.  The  decree  was  passed  on 
5S«*]  the  27th  *of  June,  1855,  and  the  appel- 
lant on  the  same  day,  in  open  court,  appealed 
to  this  court,  and  his  appeal  was  entered  by 
the  cleric  among  the  minutes  of  the  proceed- 
ings of  that  day,  by  order  of  the  court;  and  on 
1ft  Ued. 


the  next  day,  June  28,  the  court  closed  its  sec 
sion,  and  adjourned  to  the  next  term. 

It  is  the  practise  in  the  state  courts  of  Vlr- 
ginia,  for  the  clerk  ^o  make  written  minutes  of 
the  proceedings  in  court  as  they  occur  during 
the  day;  and  after  the  court  adjourns  for  the 
day,  they  are  all  written  out  in  full  in  what  is 
called  the  order  book,  and  presented  to  the 
court  when  it  meets  next  morning,  and  read; 
and  if  found  to  l>e  correct,  is  signed  by  the 
presiding  judge,  as  evidence  that  the  proceed- 
ings are  therein  correctly  stated.  This  practice 
has  been  followed  by  the  Circuit  Court  of  the 
United  States  when  sitting  in  Virginia;  and  ac- 
cording to  this  practice,  it  seems  the  clerk  sup- 
posed that  the  appeal  ought  to  have  been  en- 
tered in  the  order  book,  but  omitted  it  through 
inadvertence ;  and  did  not  discover  the  omission 
until  after  the  term  had  closed.  The  fact  was 
brought  to  the  attention  of  the  Chief  Justice 
by  a  certificate  from  the  clerk,  when  the  ap- 
peal bonds  were  presented  for  approval,  which 
was  in  October,  1855,  and  when  he  approved  the 
bonds,  he  at  the  same  time  sent  a  frritten  di- 
rection to  the  clerk  to  enter  the  appeal  in  the 
order  book,  as  having  been  made  in  open  court; 
and  as  of  the  day  when  it  was  actually  mado 
and  entered  in  the  minutes.  It  may  be  proper 
to  say,  that  the  penalty  of  the  appeal  bond  pre- 
sented for  approval  was  much  larger  than  nec- 
essary; because  as  the  appeal  could  not  then 
operate  as  a  supersedeas,  the  Act  of  Congress 
required  such  security  only  as  would  cover  the 
costs  of  the  appellee  in  case  the  decree  should 
be  afiSrmed.  But  It  certainly  could  be  no  ground 
of  objection  when  the  bond  was  offered  for  ap- 
proval, that  the  penalty  was  larger  than  it 
need  have  been. 

These  are  the  material  facts,  as  they  appear 
in  the  certificates  of  the  clerk,  produced  and 
relied  on  in  the  argument.  And  the  appellees 
contend  that  the  o^er  book  is  the  only  record 
of  the  proceedings  of  the  court;  that  this  ree- 
ord  could  not  lawfully  be  amended  by  the  or- 
der of  the  judge  after  the  term  was  over;  that 
the  entry  of  the  appeal  made  by  his  direction, 
is  not  legally  a  record;  and  that  as  there  is  no 
record  of  an  appeal  in  open  court  on  the  27th 
of  June,  1855,  the  clerk  had  no  legal  authority 
for  certifying  that  such  an  appeal  was  made; 
that  his  certificate  on  that  account  is  errone- 
ous; and  the  case,  therefore,  is  not  removed  to, 
and  is  not  in  this  court,  according  to  law. 

The  counsel  for  the  appellee,  in  support  of  i 
these  objections,  has  referred  to  a  decision  of 
the  Court  of  Appeals  of  Virginia,  and  to  the 
practice  in  the  courts  of  that  State  in  cases  of 
appeal.  The  answer,  however,  to  this  argu- 
ment is  obvious.  The  power  *of  mak-  [*5S7 
ing  amendments,  and  the  mode  of  removing  a 
case  from  an  inferior  to  an  appellate  court  of 
the  United  States  are  regulated  by  Acts  of 
Congress,  and  do  not  depend  on  the  laws  or 
practice  of  the  State  in  which  the  court  may 
happen  to  be  held.  The  decisions  or  practice 
of  the  courts  of  Virginia,  cannot,  therefore, 
have  any  influence  in  deciding  the  motion  be- 
fore us. 

Neither  is  it  necessary  to  inquire,  whether 
the  entry  made  in  the  order  book  is  to  be  re- 
garded as  a  part  of  the  record,  or  merely  a 
memorandum  to  preserve  the  history  of  the 
33  6t> 
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case,  by  entering  the  appeal  in  the  book  where 
it  is  usually  found,  and  would  naturally  be 
looked  for  by  the  party  interested.  In  either 
view  this  entry  was  not  necessary  to  give  va- 
lidity to  the  appeal.  In  making  the  appeal  the 
party  exercised  a  legal  right.  It  was  made  in 
open  court,  and  the  clerk  had  official  knowl- 
edge of  the  fact.  And  it  would  have  been  his 
duty,  even  if  no  written  memorandum  of  it  had 
been  made,  to  certify  it  to  this  court,  when  the 
security  was  approved  by  the  judge  and  the  ap- 
peal allowed.  And  his  certificate  of  the  fact  is 
all  that  is  required  in  the  appellate  tribunal. 
He  docs  not  certify  it  as  a  copy  from  the  rec- 
ord. The  appeal  is  made  orally,  and  the  entry 
usually  made  on  the  minutes  or  in  tht  order 
book,  is  to  preserve  the  evidence  of  the  act,  and 
is  not  necessary  to  give  it  validity. 

The  Act  of  Congress  does  not  require  an  ap- 
peal to  be  made  in  open  court — or  to  be  in 
writing — or  entered  on  the  minutes  of  the  court 
—or  to  be  recorded.  It  is  often  made  before  a 
judge  in  vacation,  when  it  cannot  be  recorded 
in  tlie  order  book  as  a  part  of  the  proceedings 
of  the  court.  And  the  law  makes  no  difference 
as  to  the  form  in  which  it  is  to  be  made,  wheth- 
er it  be  taken  in  court  or  out  of  court  before  a 
iudge.  In  either  case  it  may  be  mpde  orally 
or  in  writing.  And  the  only  difference  is,  that 
'his  court  has  derided  that  where  the  appeal 
is  made  in  open  court,  during  the  term  at 
which  the  decree  is  passed,  no  citation  is  nec- 
essary to  the  adverse  party.  He  is  presumed  to 
be  in  court,  and  therefore  to  have  notice.  But 
when  the  appeal  is  taken  out  of  court,  the  cita- 
tion is  necessary  to  give  him  notice.  In  all 
other  Tespecta  the  same  rules  apply  to  either 
mode  of  taking  an  appeal.  Keilly  v.  Lamar,  2 
Cranch,  344;  Lennox  v.  Yeaton,  7  Pet.  220. 

The  Act  of  March  3,  1803,  which  authorizes 
the  appeals,  provides  that  they  shall  be  subject 
to  the  same  rules,  regulations  and  restrictions 
as  are  prescribed  by  law  in  cases  of  writs  of  er- 
ror. And  in  the  case  of  Innerarity  v.  Byrne, 
ft  How.  292,  where  the  record  transmitted  to 
this  court  did  not  show  that  a  citation  had 
been  issued  and  served,  it  was  held  to  be  no 
ground  for  dismissing  the  case,  and  that  the 
fact  might  be  proved  aliunde.  It  is  not  neces- 
sary that  all  of  the  steps  required  to  give 
838*]  'this  court  jurisdiction  should  even  be 
on  file  in  the  court  below,  and  certainly  need 
nut  appear  to  be  of  record  in  that  court.  Hun- 
ter v.  Martin,  1  Wheat.  304. 

We  think  it  evident,  therefore,  that  the  want 
of  record  evidence  in  the  Circuit  Court  that  the 
appeal  was  prayed,  would  be  no  ground  of  dis- 
missal; and  the  certificate  of  the  clerk  that  it 
was  so  prayed,  is  all  that  is  required  in  this 
court. 

The  objection  that  the  entry  on  the  minutes, 
and  also  in  the  order  book,  required  that  the 
bond  should  be  approved  by  the  court,  and 
that  the  approval  by  the  judge  out  of  court  is, 
therefore,  nut  sufficient,  is  equally  untenable. 

No  copy  of  the  order  of  the  judge  directing 
the  entry  in  the  order  book  has  been  produced. 
But  the  clerk  states  in  his  certificate  that  the 
order  directed  him  to  enter  the  appeal  as  of 
the  day  on  which  the  decree  passed;  and  with- 
out doubt  he  states  it  correctly.  And  in  exe- 
cuting that  order  he  appears  to  have  followed 
the  form  he  had  adopted  in  his  entry  on  the 
•  14 


minutes.  The  same  form  may,  perhaps,  be 
used  in  other  eircuita,  and  is  in  some  cases 
probably  borrowed  from  the  formulas  used  in 
like  cases  in  the  state  courts.  But  the  appel- 
lant had  legal  rights,  and  he  cannot  be  deprived 
of  tliem  by  any  irregularity  in  a  clerical  entry. 
Strictly  speaking,  nothing  ought  to  have  been 
entered  either  in  the  minutes  or  on  the  order 
book  as  of  the  day  the  decree  was  passed,  ex- 
cept the  appeal  itself.  And  this,  indeed,  would 
appear  to  have  been  all  the  judge  ordered.  For 
tlie  appeal  could  not  have  been  allowed  on  that 
day,  Iwcause  an  order  of  a  court,  or  a  judge 
allowing  an  appeal,  is,  in  effect,  nothing  more 
than  an  order  to  send  the  transcript  of  the  rec- 
ord to  the  appellate  court.  It  is  the  clerk's  au- 
thority for  making  the  return  to  the  superior 
court.  And  that  order  could  not  be  legally 
given  -vntil  the  security  required  by  law  wa^ 
offered  and  approved.  But  when  the  appeal 
was  taken,  the  approval  of  the  court  could  not 
1>e  made  the  only  condition  upon  which  it 
should  be  allowed.  He  had  a  right  by  law  to 
carry  up  his  appeal,  if  the  security  M  offered 
was  approved  by  the  judge,  out  of  court,  in  va- 
cation; and  no  entry  of  the  clerk,  and  indeed 
no  order  of  the  court  could  deprive  him  of  tim 
right.  Xeitlier  could  the  amount  of  the  secur- 
ity be  then  prescribed.  For  be  had  a  right  to 
produce  his  security  within  the  ten  days,  if  he 
desired  to  do  so,  and  thereby  supersede  the 
judgment,  until  the  decision  of  this  court  was 
had  in  the  premises.  And  in  order  to  obtjua 
the  supersedeas,  the  law  requires  that  the  se- 
curity given  shall  be  sufficient  to  cover  the 
whole  amount  of  the  sum  recovered  against 
him.  But,  if  he  preferred  carrying  up  his  case 
without  supersedmg,  the  law  does  not  exact  se- 
curity to  the  amount  recovered.  Security  is  re- 
quired in  that  case  for  no  greater  amount  than 
will  cover  the  'costs  that  may  be  re-[*BS* 
covered  against  him  in  the  superior  court. 
Such  were  the  legal  rights  of  the  appellant 
when  he  made  his  appeal;  and  be  cannot  be  de- 
prived of  them  by  the  form  adopted  by  the 
clerk  in  entering  it.  The  removal  of  the  securi- 
ty by  the  judge,  as  it  appears  in  the  certificates 
offered  in  evidence,  is  sufficient,  and  the  objec- 
tion that  it  was  not  approved  by  tlie  court 
cannot  be  maintained. 

Upon  the  whole,  we  see  no  ground  for  dis- 
missing the  appeal;  and  the  motion  to  dismiss 
is  overruled. 


ELLIOTT  W.  HUDGINS  et  al.,  Appts , 

v. 

WYNDHAM  KEMP,  Assignee  in  Bankruptcy 

of  John  L.  Hudgins. 

Case  same  as  preceding,  and  decision  the  same. 

MOTION  by  appellee  to  dismiss  cause  on  t:«e 
certificate  of  the  clerk  to  the  following  ef- 
fect: That  the  final  decree  was  rendered  Jun^ 
27,  1856;  that  the  term  of  the  court  at  which 
the  same  was  rendered,  ended  on  the  28th  of 
that  month;  that  afterwards,  in  the  vacation 
of  said  court,  on  Oct.  16,  183S,  there  waa  tile<l 
in  said  clerk's  office  a  writing  signed  by  R.  B. 
Taney,  Judge  of  said  court,  dated  the  'iSth  of 
said  month,  whereby  it  was  "ordered  that  the 
appeal  in  this  case,  which  waa  taken  in  op<-n 
court   when   the   daerM    was    DroaoiiBRed,   ^ 
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entered  meeordingly  en  the  order  book  of  the 
court  of  the  last  Term,  to  wit:  of  Hay  Term, 
1866;"  that  in  view  of  this  order,  the  clerk  on 
ita  being  so  filed  write  on  the  order  book  of  the 
«wurt,  at  the  foot  of  the  decree  of  June  27th, 
1865,  the  following  words:  "and  from  the  forc- 
^ing  decree  the  defendants  prayed  an  appeal, 
which  waa  granted  them  on  giving  bond  and 
aecurity  to  be  approved  by  the  court,  in  double 
the  amount  of  said  decree,  conditioned  for  the 
fjvsccution  of  said  appeal."  And  at  the  time 
«f  filing  said  vacation  order  of  the  judge,  there 
was  also  filed,  in  said  clerk's  office,  bond  and 
security  approved  by  said  jndge. 

Messrs.  K.  Johnson  and  J.  Lyons  for  appel- 
lints. 

Messrs.  Robinson  and  Fatten  for  appellee. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

Thia  case  is  in  all  respects  the  same  with 
that  of  Robert  Hudgins  v.  Kemp,  above  de- 
cided, and  for  the  reasons  stated  in  that  case, 
tlM  motion  in  this  to  dismiss  is  overruled. 


67«»]  "THE  STEAMER  OREGON,  Roger  A. 

Heirn,  Master  and  Part  Owner,  Appellant, 

v. 

JOSEPH  and  FRANCIS  ROCCA, 

and 

THE  STEAMER   OREGON,  Roger  A.  Heirn, 
Master  and  Part  Owner,  Appellant, 
▼. 
ROBERT  TURNER  and  WILLIAM  TWIFORD. 

(See  S.  C.  18  How.  670-676.) 

Collision — rule  as  between  steamer  and  sailing 
vessel. 

When  a  steamer  approaches  a  sailing  vessel,  the 
steamer  Is  required  to  exercise  the  necessary  pre- 
caution to  avoid  a  colllsloo  ;  and  If  this  be  not  done 
prima  facie  the  steamer  Is  chargeable  with  fault. 

Argued  May  8,  1866.     Decided  May  14,  1830. 

APPEALS  from  the  Circuit  Court  to  the  Unit- 
ed States  for  the  Southern  District  of  Ala- 
bama. 

The  libels  in  these  cases  were  filed  in  the 
District  Court  of  the  United  States  for  the 
Southern  District  of  Alabama,  by  the  appellees, 
for  the  recovery  of  damages  resulting  from  a 
collision. 

The  District  Court  gave  judgment  in  favor 
of  the  libelants,  in  both  cases,  for  $6,S0y.64, 
and  $1,089.47,  respectively.  On  appeal  the 
Circuit  Court  aflirmed  these  decrees  pro  forma, 
the  presiding  judge  having  been  of  counsel 
for  the  respondent,  now  appellant. 

The  cases  are  now  here  on  appeal. 

Previous  to  the  argument  on  the  merits  in 


NoTB. — Collision,  niebts  of  strsm  snd  snlllng 
Teasels  with  reference  to  each  other  and  In  passing 
and  meetlDK — see  note  to  St.  John  v.  Palne,  13  L. 
ed.    U.    S.   537. 

Rules  for  avoldlDK  eoIllRlon — see  notes,  14  L.  ed. 
U.  8.  08 :  41  L.  ed.  V.  S.  1053. 
15  Li.  «d. 


this  court,  the  court  entered  the  following  or* 
der  in  each  case: 

"It  is  now  here  considered  by*  the  court,  tliat 
although  it  appears  from  tlic  record  that  the 
decree  of  the  Circuit  Court  in  this  cause  was 
entered  'pro  forma,'  yet  that  lliis  pmirt  hns 
jurisdiction  to  try  and  determine  the  case. 
VVheieupon  it  is  now  lici-e  ordi'iuu  by  lue 
court,  that  this  cause  be,  and  the  same  is  here- 
by set  down  for  argument  next  after  the  case 
fixed  for  to-day.  Per  Mr.  Chief  Justice 
Taney." 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  Ndson  and  Keverdy  Johnson,  for 
the  appellants: 

First.  There  was  no  sufficient  evidence  to 
show  the  extent  of  the  damage  done  to  the  car- 
go of  the  schooner  by  the  collision,  or  the  own- 
ership thereof  by  the  libelants  in  the  first  case. 
Second.  The  collision  was  the  result  of  neg- 
ligence in  navigating  the  schooner,  and  even  if 
not  the  result  of  negligence  in  navigating  the 
schooner,  it  is  not  attributable  to  any  faiut  on 
the  part  of  the  steamer. 

Mr.  P.  Phillips,  for  the  appellee: 

The  steamer  was  in  fault,  as  she  did  nothing 
to  prevent  the  collision. 

St.  John  v.  Paine,  10  How.  683;  Newton  v. 
Stebbins,  10  How.  607;  Genesee  Chief,  12  How. 
463;  The  Shannon,  2  Hagg.  173;  The  Perth,  3 
Hagg.  414;  The  Europa,  2  Eng.  Law  &  Eq. 
557. 

The  steamer  was  in  fault  in  attempting  to 
cross  the  bows  of  the  schooner. 

St.  John  v.  Paine,  10  How.  584;  The  Rose, 
2  W.  Rob.  Adm.  6;  The  Monticello,  17  How. 
165. 

Though  the  sailing  vessel  may  have  been 
erroneously  steered,  it  was  the  duty  of  the 
steamer,  if  possible,  to  get  out  of  the  way. 

The  Hope,  1  W.  Rob.  Adm.  164;  Hawkins 
V.  Steamboat  Co.  2  Wend.  452. 

This  court  will  not  reverse  the  decree  tmless 
mistake  or  error  be  clearly  shown. 

The  Sybil,  4  Wheat.  08;  U.  S.  v.  112  Casks 
of  Sugar,  8  Pet.  278;  Hobart  v.  Drogan,  10 
Pet.  119;  Cushman  v.  Ryan,  1  Story,  90. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

These  are  appeals  in  admiralty,  from  the 
Circuit  Court  for  the  Southern  District  of  Ala- 
bama. 

The  first  case  is  an  appeal  from  the  decree 
of  the  Circuit  Court  for  damages  resulting 
from  a  collision  between  the  schooner  William 
Ozman  and  the  steamer  Oregon,  in  the  Bay  of 
Mobile,  on  the  8th  of  September,  1840,  where- 
by one  hundred  -and  forty  bales  of  cotton  on 
board  said  schooner,  alleged  to  belong  to  the 
appellees,  were  injured,  and  in  part  destroyed. 

A  similar  libel  was  filed  by  the  appellees  aa 
the  owners  of  the  schooner,  claiming  damages 
for  the  injuries  done  to  the  vessel.  The  libels 
are  substantially  the  same,  and  they  both  rest 
on  the  same  evidence. 

The  collision  took  place  in  the  Bay  of  Mobile, 
where  it  i»  eleven  miles  wide,  and  sufficient 
depth  of  water  for  the  navigation  of  vessels. 
The  schooner  was  sailing  down  the  bay  before 
the  wind  at  the  rate  of  six  miles  an  hour.  The 
Oregon  waa  on  her  passage  from  New  Orleans 
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to  Mobile,  and  wag  running  at  the  rate  of  eight 
miles  per  hour.  It  was  a  starlight  night,  aud 
the  moon  also  shone.  The  collision  occurred 
before  daylight;  but  the  vessels  in  approaching 
each  other  were  seen  from  a  mile  and  a  half  to 
two  miles.  Under  such  circumstances,  it  it  ex- 
traordinary that  they  should  come  in  contact. 

The  witnesses  on  board  the  Oregon  say,  that 
as  the  vessels  approached  each  other,  the 
schooner  suddenly  changed  her  course,  which 
caused  the  collision;  whilst  the  witnesses  on 
board  the  schooner  state  it  was  occasioned  by 
a  change  of  her  course  by  the  steamer.  In  such 
a  conflict  of  testimony,  where  the  vessels  were 
both  steamers  or  sailing  vessels,  and  there  were 
no  leading  facts  for  discrimination,  fault  would 
be  chargeable  to  both  vessels.  But  in  the  case 
before  us  the  vessels,  in  regard  to  a  collision, 
occupy  a  very  different  relation  to  each  other. 
The  steamer,  having  the  propelling  power,  is 
under  the  control  of  her  pilot.  Her  course  may 
be  changed,  and  her  progress  checked  or  ar- 
rested. Having  this  power  to  avoid  a  collision 
S72*]  *with  a  vessel  propelled  by  the  wind, 
she  is  generally  chargeable  with  fault  when 
such  an  occurrence  happens.  The  exception  to 
this  rule  must  be  clearly  established,  by  strong 
circumstances,  to  excuse  the  steamer. 

The  vessels  in  question  saw  each  other  at  the 
distance  of  more  than  a  mile,  probably  a  mile 
and  a  half  to  two  miles.  The  Oregon  was  steer- 
ing near  a  due  north  course;  the  course  of  the 
schooner  wns  south.  Both  vessels  continued 
their  course  until  they  came  within  one  hun- 
dred and  fifty  yards  of  each  other.  As  evi- 
dence that  the  steamer  changed  her  course  the 
fact  is  relied  on  that  the  schooner  ran  into  the 
steamer,  a  little  forward  of  midships,  with  her 
bow.  This  result  might  possibly  have  followed 
a  change  of  course  by  the  schooner.  But,  as 
the  movement  of  the  steamer  was  more  rapid 
than  the  schooner,  such  an  occurrence  would 
not  be  so  likely  to  happen,  as  an  attempt  by 
the  steamboat  to  pass  the  bow  of  the  schooner. 

Several  experts  were  examined  on  both  sides 
to'show  that  the  theory  of  each  is  wrong,  judg- 
ing from  the  injury  received  by  the  Oregon. 
The  witnesses  give  their  opinions  without  re- 
serve on  this  subject.  We  derive  but  little 
light  from  this  part  of  the  examination. 

In  St.  John  ▼.  Paine,  18  Curtis,  607,  this 
court  gay:  "As  a  general  rule,  therefore,  when 
meeting  a  sailing  vessel,  whether  close  hauled 
or  with  the  wind  free,  the  latter  has  a  right  to 
keep  her  course,  and  it  is  the  duty  of  the 
steamer  to  adopt  such  precautions  as  will  avoid 
her."  Practically,  when  a  rule  for  this  purpose 
is  laid  down,  it  is  rendered  inelTectual  by  ad- 
mitting exceptions  to  it.  The  mind  begins  to 
waver  as  soon  as  the  danger  arises,  and  the  ex- 
ception rather  than  the  rule  becomes  a  subject 
of  solicitude  with  the  masters  of  both  boats; 
and  this  practically  annuls  the  rule,  and  causes 
the  movements  of  both  vessels  to  be  uncertain. 
If  the  rule  were  absolute,  and  an  insuperable 
difficulty  should  prevent  one  of  the  boats  from 
observing  it,  it  would  be  safer  and  better  to 
slow  the  vessel  or  stop  it,  until  the  danger  shall 
be  past.  This  would  occur  so  seldom  as  to  be 
inappreciable,  when  compared  to  the  safety  it 
would  secure.  The  rule  adopted  by  the  Trinity 
masters,  and  sanctioned  by  this  court,  is  the 
safe  one,  that  when  two  VMsela  oa  opposite 
61« 


tracks  are  approaching  each  other,  each  ahouM 
turn  to  the  right,  passing  each  other  on  tlie 
larboard  side.  This  rule  is  too  simple  to  be 
misunderstood,  and  if  observed,  collisions  would 
not  occur  between  moving  boats,  whether  pro- 
pelled by  sails  or  steam.  The  rule  once  estab- 
lished, every  deviation  from  it  should  be 
chargeable  as  a  fault. 

The  rule  of  this  court  is,  when  a  steamer  ap- 
proaches a  sailing  vessel,  the  steamer  is  re- 
quired to  eicerciiie  the  necessary  precaution 
*to  avoid  a  collision;  and  if  this  be  not  [*573 
done,  prima  facie  the  steamer  is  chargeable 
with  fault.  Whether  this  rule  be  regarded  or 
the  weight  of  the  testimony,  we  think,  iu  the 
present  case,  the  Oregon  was  in  the  wrong. 

The  decrees  of  the  Circuit  Court  are  therefore 
aAirmed. 

Mr.  Justice  Daniel  dissenting: 

I  am  constrained,  by  a  sense  of  duty,  to 
differ  with  the  court  in  their  determination  to 
take  cognizance  of  these  causes. 

It  is  my  deliberate  opinion  that  these  cau-ses 
in  the  form  iu  which  they  are  presented  to  our 
consideration,  fall  within  no  one  of  the  catego- 
ries, either  in  the  Constitution  or  the  laws  of 
the  United  States,  by  which  the  jurisdiction  of 
this  court  or  that  of  the  circuit  court*  have 
been  conferred  or  prescribed. 

The  first  thing  to  be  observed  with  reference 
to  these  cases  is  the  fact  that  they  are  cases  in 
which  confessedly  no  decision  has  been  made, 
no  opinion  formed  or  expressed,  nor  any  judi- 
cial action  had  by  the  Circuit  Court;  in  which 
the  judges  by  their  certificate  declare  that  they 
have  forborne  to  mature  or  declare  any  judg- 
ment upon  their  character,  and  which  tlit>y 
have  sent  to  this  court  in  effect  to  be  molded 
and  settled  ab  origine  by  this  court. 

The  true  inquiry  as  to  such  a  proceeding  is, 
can  this  be  done  in  conformity  with  the  letter, 
the  spirit,  or  the  beneficial  cuds  and  design  of 
the  Canstitulion  and  laws? 

In  article  3d,  sec.  2  of  the  Constitution,  the 
jurisdiction  of  this  court  both  original  and  ap- 
pellate, is  defined.  The  former  is  limited  to 
cases  afTecting  ambassadors,  other  public  minis- 
ters and  contiuls.  In  all  the  other  cases  enu- 
merated in  this  article,  the  jurisdiction  of  this 
court  is  appellate. 

To  my  mind  it  would  involve  a  solecism  too 
gross  for  a  moment's  consideration,  to  suppose 
that  by  any  distortion,  the  language  or  objects 
of  this  Article  of  the  Constitution  could  be  so 
interpreted  as  to  invest  this  court  with  an  ap- 
pellate power  over  its  own  decisions;  and  yet  it 
is  not  less  an  extravagance  and  a  »olerisiii  to 
contend  that  this  court  can,  by  any  dircrt  or  in- 
direct agency,  shape  the  original  decision  of 
any  and  every  case  which  may  be  pending  in  a 
circuit  court,  and  then  recall  such  decision  into 
this  forum  for  a  mere  reiteration  of  whnt  tlipy 
had  already  determined  and  done,  under  the 
mere  show  of  an  appellate  or  revising  jurisdic- 
tion. The  framers  of  the  Constitution  too  well 
understood  the  nature  of  human  frailty,  Uic 
influence  of  prepossession  or  vanity,  to  believe 
that  by  such  a  proceeding,  either  wisdom  or  im- 
partiality, or  the  safety  of  private  right  would 
be  promoted. 

'They  have  authorized  no  such  pro-  [*6  74 
eeeding;   and  the  expositions  of  the  Constitu- 
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tion  given  in  the  organization  of  tlie  courts 
by  the  Acts  of  Congress,  conclusively  sliow  the 
conviction  of  tlie  Legislature  as  to  tlie  import- 
ance of  restricting  tlie  several  courts  to  that 
sphere  within  which  their  functions  could  be 
exercised  wisely,  impartially,  and  without  the 
danger  of  bias,  or  disturbance  from  foregone 
conclusions. 

Thus  in  the  "Act  to  establish  the  judicial 
courts  of  the  United  States,"  it  is  provided  by 
the  22d  section  of  that  Act,  that  final  judg- 
ments and  decrees  in  civil  actions  and  suits  in 
equity  in  a  circuit  court,  may  be  re-examined 
and  reversed  or  affirmed  in  the  Supreme  Court. 

In  the  construction  of  this  section  the  inquiry 
first  suggests  itself,  what  is  it  which  the  Act  of 
Congress  permits  to  bo  affirmed  or  reversed. 
The  answer  is,  a  judgment  or  decree.  What 
is  a  judgment  or  decree?  It  is  an  act  or  con- 
clusion of  the  mind  founded  upon  a  view  of 
•II  the  facts  and  circumstances  surrounding 
the  subject  as  to  which  that  conclusion  is 
formed;  and  it  is  to  be  a  final  judgment,  show- 
ing still  more  clearly  that  all  the  facts  and  cir- 
cumstances have  been  weighed  and  appreciated. 
Such  a  judgment,  it  is  provided  by  the  Statute, 
may  be  re-examined  by  this  court.  Can  it  be 
rationally  contended  that  such  a  judgment  as 
the  Statute  describes  can  be  affirmed  of  a  pro- 
ceeding which  on  its  face  declares  that  no  con- 
clusion upon  any  fact  or  circumstance,  nor  on 
any  question  of  law  connected  with  it  has  been 
formed?  That  all  that  has  occurred  is  a  mere 
formality  and  nothing  more,  and  has  been 
adopte<l  expressly  to  avoid  a  judgment.  How 
can  that  be  said  to  be  re-examined,  as  to  which 
it  is  admitted  there  has  been  no  previous  ex- 
amination ? 

Turning,  in  the  next  place,  to  the  law  by 
which  divisions  of  opinion  are  authori/.ed  to  be 
certified  to  this  court,  we  find  the  language  of 
the  law  to  be  thus:  Act  of  April  29th,  1802, 
sec.  ft— "That  whenever  any  question  shall  oc- 
cur before  a  circuit  court,  upon  which  the 
opinions  of  the  judges  shall  be  opposed,  the 
point  upon  which  the  disagreement  shall  hap- 
pen, shall,  during  the  same  term,  upon  the  re- 
quest of  either  party  or  their  counsel,  be  stat- 
ed under  the  direction  of  the  judges,  and  certi- 
fied under  the  sonl  of  the  court  to  tiie  Supreme 
Court.  Here,  then,  is  the  sole  authority  by 
which  certificates  of  division  in  opinion  are  per- 
mitted or  directed :  and  what  does  that  author- 
ity explicitly  require?  That  there  shall  be 
pending  in  the  Circuit  Court  a  question  or 
questions  upon  which  the  opinions  of  the 
judges  shall  be  opposed;  that  there  must  be  a 
dlsagn'eiiH-nt  between  the  judges,  and  tlint  only 
the  {mint  upon  which  such  disagreement  shall 
haptvn.  ohnll  lie  certified.  Can  languoge  be 
possibly  plainer  than  this?  I  will  not  so  far 
r><o"J  ofU'ud  against  common  'sense,  as  to  at- 
tempt an  argument  to  show  that  opposition  in 
opinion  or  disa^peiiiriit  has  not  existed  be- 
tween persons  as  to  a  matter  with  reference  to 
which  they  have  formed  or  expressed  no  opin- 
ion whatsoever,  and  with  regard  to  which  they 
declare  that  such  is  the  truth  of  the  case. 

The  cases  before  us  comprise  no  one  requisite 
prescribed  by  the  Constitution  and  Act  of  Con- 
gress. Let  iis  for  an  instant  look  to  the  con- 
■equenees  likely  to  ensue,  which  indeed  must 
inevitablv  ensiie,  from  the  doctrine  now  pro- 
16  li.  ed. 


mulged  from  this  court.  There  are  at  this 
time,  it  is  believed,  thirty-one  States  in  this 
Union,  besides  several  Territories;  and  of  these 
Territories  it  has  been  recently  stated  on  the 
floor  of  Congress  there  is  space  sufficient  for 
the  formation  of  sixty  additional  States.  In  a 
majority  of  the  existing  States  there  have  been 
created  more  than  one  district  court,  invested 
with  circuit  court  jurisdiction.  If  this  privilege 
of  forcing  upon  the  Supreme  Court  the  original 
decision  of  causes  instituted  in  the  circuit 
courts  be  legitimate,  it  appertains  to  every 
court  possessing  circuit  court  jurisdiction  exist- 
ing in  the  States  already  members  of  the  con- 
federacy, and  must  appertain  equally  to  any 
number  however  augmented.  It  cannot  be  ex- 
tended to  a  portion  of  the  courts  and  denied 
to  the  residue. 

To  those  who  already  feel  tlie  burthen  of  the 
litigation  of  this  extended  country  when  re- 
stricted within  the  narrowest  limits  prescribed 
by  the  Constitution  and  laws,  it  need  not  be 
shown  what  are  to  be  the  effects  of  throwing 
upon  them  the  entire  mass  of  circuit  court  duty 
and  cognizance;  but  beyond  those  who  more 
immediately  experience  those  effects,  it  becomes 
a  subject  of  gravest  reflection  to  every  one 
interested  in  the  regular  and  effectual  adminis- 
tration of  the  law  in  the  federal  courts. 

Hut  it  has  been  said  that  the  practice  sanc- 
tioned by  the  decision  in  this  case  is  warrant- 
ed by  the  authority  of  precedent  in  this  court. 
It  is  undeniably  true,  that  instances  like  the 
present,  without  having  their  nature  or  ten- 
dencies brought  by  argument  to  the  test  of  ex- 
amination, have  several  times  occurred.  But 
can  the  simple  fact  that  such  instances  have 
occurred  affect  their  justification  in  violation 
of  the  Constitution  and  law,  and  to  the  abso- 
lute destruction  of  everything  like  efficiency  in 
the  federal  courts? 

I  am  fully  impressed  with  the  importance  of 
precedent,  and  would  never  attempt  to  impair 
its  influence  within  the  sphere  of  its  legitimate 
authority;  but  I  can  never  yield  to  it  my  sup- 
port, much  less  implicit  obedience,  when  in- 
voked for  the  purpose  either  of  introducing  or 
hallowing  abuses.  If  the  mere  existence  or 
prevalence  of  these  can  impart  to  them  either 
authority  or  sanctity,  the  cause  of  justice  or 
morals  would  indeed  be  desperate;  there  could 
never  be  reformation.  There  has  perhaps 
never  been  a  time  in  which  many  ['ST* 
abuses  in  politics,  law,  morals  and  religion  have 
not  obtained  currency;  indeed  tb^  humao 
imagination  can  hardly  picture  an  error,  a  fol- 
ly, a  vice  or  a  crime,  which  has  not  had  its 
prototype.  But  this  decision  cannot  invoke  th*' 
weight  or  authority  of  established  precedent  in 
its  support.  On  the  contrary,  the  more  recent 
and  well-considered  eases  determined  by  this 
tribunal  are  in  direct  opposition  thereto.  With- 
out entering  upon  them  at  large,  the  cases  of 
White  V.  Turk  et  al.  12  Pet.  238;  of  The  U.  S. 
V.  Stone,  14  Pet.  S24;  of  Nesraitb  v.  Sheldon  et 
al.  C  How.  41;  and  of  Webster  v.  Cooper,  10 
How.  64,  are  confidently  appealed  to  in  sup- 
port of  this  position.  These  cases  so  well  con- 
sidered and  so  recently  ruled,  are  now  in  effect 
reversed,  for  the  purpose  of  reviving  a  praotic* 
unauthorized  by  the  Constitution  or  by  the 
legislation  of  Congress:  a  practice  necessarily 
fruitful  of  great  mischief. 
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I  object  in  fliie,  to  tbe  decision  in  this  case, 
because  to  mc  it  neems  calculated  to  impair,  if 
not  to  destroy,  that  satisfaction  and  confidence 
wliicli  it  is  so  desirable  sliould  everywhere  pre- 
vail with  reference  to  the  proceedings  of  this 
tribunal. 

With  private  'persons,  or  in  governments,  or 
in  public  bodies  of  any  description,  there  is  no 
experiment  or  course  of  action  more  pregnant 
with  danger,  than  is  the  exercise  or  the  effort 
to  exercise  forbidden  or  even  doubtful  powers. 
Such  an  assumption  rarely  fails  to  react,  or  to 
operate  reflectively  upon  those  by  whom  it  is 
essayed;  nevor,  indeed,  except  in  instances  in 
which  it  can  be  sustained  by  a  power  absolute 
and  irresponsible  enough  to  repress  opposition, 
or  to  silence  the  expression  of  public  senti- 
ment. In  such  instances,  but  in  those  only,  the 
act  or  the  attempt  can  be  safe.  But  under  our 
system  of  polity  no  immunity  was  ever  de- 
signed, much  less  has  one  been  provided,  for 
anything  of  this  kind.  With  whatever  defer- 
ence and  to  whatever  extent,  therefore,  the 
opinions  of  this  tribunal  may  be  recognized 
(and  by  no  one  will  they  within  their  proper 
bounds  be  maintained  with  truer  loyalty  than 
by  myself),  yet  when  challenged  to  obedience 
to  those  opinions,'  I  am  bound  to  remember 
that  the  Constitution  is  above  all  and  over  all, 
and  that  public  opinion  conveyed  through  its 
legitimate  channel,  the  legislation  of  the  coun- 
try will  cause  itself  to  be  heard  and  respected. 


8»6»]   •WILLIAM  C.  PEASE,  Plff.  in  Error, 

V. 

JOHN  PECK,  Survivor,  ete. 

(See  S.  0.  18  How.  605-001.) 

Law  of  state  re-enacted  from  printed  copy  is 
good,  though  it  does  not  conform  to  original 
manuscript — when  this  court  will  follow 
state  decisions — when  not. 

A  law  of  Michigan,  re-enacted  In  the  words  of  the 

8rinted  copy,  and  so  received  and  acted  upon  for 
klrty  jears,  will  not  be  altered  to  correspond  with 
the  maouscrtpt  of  the  original  statute  which  differs 
from  the  law  so  re-enacted.  .   .    . 

Where  there  Is  a  settled  construction  of  the  laws 
of  a  state  by  Its  highest  court,  courts  of  the  United 
Butes  receive  and  adopt  It. 

But  when  this  court  nas  first  decided  a  question 
arising  under  state  laws,  It  la  not  bound  to  surren- 
der Its  convictions  on  account  of  a  contrary  subse- 
quent decision  of  a  state  court. 

When  the  decisions  of  the  state  court  are  not  con- 
sistent, this  court  to  not  bound  to  follow  the  last 
If  contrary  to  the  opinions  of  this  court. 

Nor  does  this  court  feel  bound  In  any  case  where 
a  point  Is  first  raised  In  and  decided  by  the  Circuit 
Court,  to  reverse  that  dectolon,  contrary  to  the  con- 
victions of  this  court.  In  order  to  conform  to  a 
state  decision  made  in  the  mean  time. 

Argued  May  7.  1866.    Decided  May  14,  1860. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Michigan. 
This  was  an  action  of  debt,  brought  in  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Michigan,  by  the  defendant  in  error, 
on  a  certain  judgment.  The  defendant  pleaded 
the  Statute  of  Limitations.  The  plaintiff  re- 
plied, absence  from  the  jurisdiction.  The  court, 
on  demurrer,  sustained  the  replication  and  gave 

NoTit. — In  what  Instances  federal  courts  do  not 
follow  state  decisions,— see  note,  18  L.  ed.  O.  8. 
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iudgment    for   the   plaintiff.     The    defendant 
brought  the  case  here  on  a  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

The  ease  is  stated  by  the  court. 

Messrs.  A.  H.  Lawrence,  H.  H.  Bnunona  and 
William  Oray,  for  the  plaintiff  in  error: 

The  original  Act  of  1820,  the  record  thereof, 
the  certified  transcript  sent  to  the  Secretary  of 
Congress,  and  the  original  law  of  Vermont 
from  which  it  was  adopted,  all  agreed  that 
there  was  no  exception  in  favor  of  persona 
without  the  state,  if  not  also  without  the 
United  States.  The  printer,  by  the  insertion  of 
an  "or"  never  contained  in  the  law,  malces  that 
a  new  class  of  exceptions. 

By  the  law  of  1820,  then,  the  claim  of  plain- 
tiff was  barred. 

Whitney  v.  Goddard,  20  Pick.  304. 

The  volumes  of  1827  and  1833  were  merely 
repridts,  and  misprints,  as  to  the  Act  of  Limit- 
ation of  the  law  of  1820. 

In  these  volumes  the  Statute  of  Limitations 
was  published,  not  as  an  act  of  the  council, 
but  as  a  reprint  of  the  law  of  1820,  and  it  liaH 
always  been  called  and  treated  as  the  Act  of 
1820. 

3  McLean,  480. 

There  has  been  no  ease  wherein  there  has 
been  a  recovery,  in  which  the  statute  was 
pleaded,  and  the  attention  of  the  court  ealle<l 
to  the  original  law  and  the  discrepancy  be- 
tween it  and  the  printed  copies. 

In  Hulbert  v.  Haynes  (a  case  not  yet  report- 
ed), the  Supreme  Court  of  Michigan  held  that 
the  claim  was  barred  under  the  law  of  182(1, 
and  that  the  law  of  1820  continued  unrepeal^>l 
and  unchanged  till  1838. 

The  question  here  presented  falls  within  thjt 
class  of  cases,  wherein  the  federal  courts  adopt 
the  decision  of  the  highest  state  tribunal. 

Green  v.  Ncal,  6  Pet.  262;  Hinde  v.  Vatti«<t, 
6  Pet.  401;  Jaclcson  v.  Chew,  12  Wheat.  16:i; 
Shelby  v.  Guy,  U  Wheat.  361;  Burke  v.  Mc^ 
Kay,  2  How.  60;  Swift  v.  Tyson,  16  Pet.  18; 
2  Pet.  86. 

Messrs.  J.  M.  Carlisle  and  George  B.  Badger, 
for  the  defendant  in  error: 

In  1826,  the  legislative  council  of  Michigan 
appointed  commissioners  to  revise  the  laws  of 
the  Territory,  with  power  to  make  such  altera^ 
tions  and  additions  as  they  might  deem  expe- 
dient; and  to  omit  such  laws  as  they  might 
deem  unnecessary.  These  commissioners  re- 
ported the  Act  of  Limitations  in  the  same 
terms  as  in  the  compilation  of  1820.  The  coun- 
cil accepted  the  report  in  1827,  and  the  Govern- 
or, under  the  authority  of  the  council,  published 
the  law  BO  reported  to,  and  accepted  by  tlia 
council.  Again,  in  1833,  the  laws  were  pub- 
lished under  the  authority  of  the  legislative 
council,  the  Act  of  Limitations  being  in  the 
same  words  as  in  the  preceding  publications. 
In  all  the  courts  of  the  Territory,  in  the  courts 
of  the  United  States  for  the  State,  after  her 
admission  into  the  Union,  and  in  the  courts  of 
the  State,  it  has  been  uniformly  held,  that  per- 
sons beyond  the  limits  and  jurisdiction  of  Mich- 
igan were  within  the  saving  of  the  Act  of  Limi- 
tations, in  accordance  with  the  construction 
given  to  the  words  "beyond  seas"  by  this 
court  in  Faw  r.  Boberdeau,  S  Cranch,  174. 

18   How, 


Digitized  by 


Google 


im. 


rcASE  V.  Peck. 


S9S-«01 


Murray  t.  Baker,  3  Wheat.  641;  Shelby  t. 
Cut,  11  Wheat.  3«l;  Bank  v.  Dyer,  14  Pet. 
141. 

Under  all  the  eircumitances  of  the  case,  after 
a  settled  recognition  for  thirty  years  of  these 
words,  as  a  part  of  the  law,  by  all  the  authori- 
ties of  the  territorial,  state,  and  national  gov- 
«mment,  it  cannot  be  allowable  to  question 
their  right  to  a  place  in  it. 

Mr.  Justice  Orier  delivered  the  opinion  of 
the  court: 

Peck,  the   plaintiff  below,  declared  against 
Pease  in  an  action  of  debt  on  a  judgment  ob- 
tained in  the  Circuit  Court  of  the  Territory 
(now  State)  of  Michigan,  at  the  term  of  Janu- 
ary, 1836.    The  defendant  pleaded  the  Statute 
of  Limitations  of  eight  years;   to  which  the 
plaintiff  replied  that  he  did  not  at  any  time  re- 
side in  the  State  of  Michigan,  but  in  parts 
'beyond  seas,"  to  wit:   in  the  State  of  New 
York. 
The  defendant  demurred  to  the  replication. 
The  objection  to  this  replication  is  not  to  the 
construction  of  the  Statute  which  is  assumed  by 
the  plaintiff  to  govern  the  case,  or  an  allegation 
that,  according  to  the  settled  construction  of 
(he  words  "  bevond  seas,"  the  replication  is  de- 
fective.   But  ft  is  intended  to  deny  that  the 
Statute  of  Limitations  pleaded  has  any  such 
provision   in   it.     Tlie   question   is,   therefore, 
not   what  is  the  construction  of  an  admitted 
atatute,  but  what  is  the  statute.  For  each  party 
admits  that  if  the  statute  be  as  claimed  by  his 
opponent,  his  construction  of  it  is  correct. 

By  the  ordinance  of  1787,  "for  the  govern- 

■ment   of  the  territory  of  the  United  States 

viorthwest  of  the  river  Ohio,"  it  is  provided 

■~that  the  Governor  and  judges,  or  a  majority 

^>t  them,  shall  adopt  and  publish  in  the  district 

•uch  laws  of  the  original  States,  criminal  and 

-«ivil,  as  may  be  necpssary  and  best  suited  to 

the  circumstances  of  the  district,  and  report 

them  to  Congress  from  time  to  time,  which  laws 

596*]  shall  be  in  force  in  the  district  'until 

the   organization    of    the    General    Assembly 

therein,  unless  disapproved  of  by  Congress;  but 

afterwards  the  Legislature  shall  have  authority 

to  alter  them,  as  they  shall  see  fit." 

By  an  Act  of  Congress  of  24th  April,  1820, 
3  Stat,  at  L.  665,  the  laws  of  Michigan  Terri- 
tory in  force  were  ordered  to  be  printed  under 
the  direction  of  the  Secretary  of  the  State,  and 
a  competent  number  distributed  to  the  people 
of  smia  Territory. 

In  the  volume  of  the  laws  so  published  by 
authority  in  that  year,  is  a  statute  of  limita- 
tions, which  the  Governor  and  judges  certify 
to  have  been  "adopted  from  the  laws  of  the 
State  of  Vermont,  as  far  as  necessary  and  suit- 
able to  the  circumstances  of  the  Territory  of 
Michigan." 

Tlie  8th  section  of  this  Act  provides  that 
"actions  of  debt  of  scire  facias  on  judgment 
must  be  brought  within  eight  years  after  the 
rendition  of  the  judgment,  etc." 

The  10th  section  enacts  that  "  this  Act  shall 
■rot  extend  to  bar  any  infant,  feme  covert,  per- 
oon  imprisoned,  or  beyond  seas,  or  without  the 
United  States,  or  non  compos  mentis,  etc." 

On  the  21st  of  April,  1825,  the  Legislature 
of  the  Territory,  which  had  been  now  organ 
bed,  appointed  certain  individuals  to  revise  the 


laws  of  the  Territory.  They  were  required 
"to  examine  all  the  laws  then  in  force,  to  revise, 
to  consolidate  and  digest  them,  making  such 
alterations  or  additions  as  they  may  deem  ex- 
pedient." 

On  the  27th  of  December,  1826,  the  Commis- 
sioners report  to  the  Legislature  the  statutes  as 
revised  by  them,  stating  that  considerable  al- 
terations and  some  additions  had  been  made  by 
them.  These  laws  received  the  sanction  of  the 
Legislature,  and  were  published,  by  authority, 
in  1827.  By  this  it  appears  that  they  adopted 
the  Statute  of  Limitations,  and  the  10th  section 
thereof,  from  the  published  Acts  of  1820,  and 
as  stated  above.  Again,  in  1833,  "  the  laws  of 
the  Territory  of  Michigan  were  conilonscd,  ar- 
ranged, and  passed  by  the  fifth  legislative 
council,"  and  were  again  published  under  au- 
thority of  the  Legislature.  The  lOlh  section  is 
again  stated  in  the  same  words. 

The  law,  as  thus  published,  has  been  ac- 
knowledged by  the  people  and  the  courts,  and 
received  a  harmonious  interpretation  for  thirty 
years.  But  it  has  lately  been  discovered  that 
the  text  or  original  manuscript  adopted  by  the 
Governor  and  judges  in  1820,  differs  from  the 
printed  statutes,  as  published  by  authority,  as 
to  the  words  of  this  10th  section.  It  reads  as 
follows:  "  Persons  imprisoned  or  without  the 
United  States,"  having  the  words  "beyond 
seas"  erased;  whereas  the  printed  statutes  re- 
tain the  words  "  beyond  seas,"  and  add  or  in- 
terpolate the  word  "  or." 

It  is  no  doubt  true,  as  a  general  rule,  that 
the  mistake  of  a  'transcriber  or  printer  [*S91 
cannot  change  the  law;  and  that  when  the  stat- 
utes published  by  authority  are  found  to  differ 
from  the  original  on  file  among  the  public  ar- 
chives, that  the  courts  will  receive  the  latter  as 
containing  the  expressed  will  of  the  Legislatur* 
in  preference  to  the  former.  Yet,  as  the  people 
who  are  governed  by  the  laws,  and  the  courts 
who  administer  them,  practically  know  the 
law  only  from  the  authorized  publication  of 
them,  the  propriety  of  recurring  to  ancient, 
altered  and  erased  manuscripts,  for  the  purpose 
of  changing  their  construction  after  a  lapse  of 
thirty  years,  and  after  their  construction  has 
been  long  settled  by  the  courts,  and  has  entered 
as  an  element  into  the  contracts  and  business 
of  the  citizens,  may  well  be  doubted.  The  re- 
ception and  long  acquiescence  in  them  as 
printed  and  distributed  by  authority,  by  those 
who  had  it  always  in  their  power  to  alter  or 
annul  them,  and  did  not,  may  justly  be  treated 
as  a  ratification  of  them  in  that  form  by  the 
sovereign  people.  The  maxim  "communis  error 
facit  jus,"  though  said  to  be  dangerous  in  its  ap- 
plication, "  because  it  sets  up  a  misconception 
of  the  law.  for  destruction  of  the  law,"  might 
here  find  a  safe  and  proper  application,  and 
make  it  one  of  the  "same  cases'  in  which  it  is 
said  the  law  so  favors  the  public  good,  that  it 
will  permit  a  common  error  to  pass  for  right. 
Noy's  Maxims,  37;  4  Inst.  240. 

But  we  need  not  have  recourse  to  any  doubt- 
ful speculations  in  order  to  arrive  at  a  satis- 
factory solution  of  this  question.  The  laws  re- 
ported by  the  Governor  and  judges  were  in- 
tended to  be  temporary,  and  to  remain  in  force 
only  till  the  Territory  should  be  fully  organ- 
ized, as  provided  by  the  Ordinance.  After 
such  organization,  "the  Legislature  is  author- 
Si* 
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faxd  to  alter  them  as  tliey  see  fit."  According- 
ly, when  the  Territory  of  Micliigan  was  so  or- 
ganized, by  the  election  of  such  council,  Legis- 
lature, or  "General  Assembly,"  they  proceeded 
at  once  to  have  a  code  or  digest  of  the  laws  re- 
ported for  the  future  government  of  the  Terri- 
tory, and  they  adopt,  reject,  alter,  and  add  to, 
the  former  laws  "as  they  saw  fit."  After  the 
promulgation  of  their  code,  that  of  the  Govern- 
or and  judges  is  entirely  supplanted,  and  has 
.  no  longer  any  force  or  effect  whatever.  Those 
who  look  for  the  rule  of  action  which  is  to 
govern  them,  seek  it  no  longer  in  the  code 
which  has  been  abrogated,  and  having  effected 
its  temporary  purpose,  has  become  obsolete 
and  null,  but  in  that  which  has  the  sanction 
of  their  own  Legislature.  The  declaration  ol 
the  legislative  wUl  is  to  be  sought  from  docu- 
ments originating  with  them,  or  published  by 
their  sanction.  The  original  documents  re- 
ported by  the  judges  may  be  the  best  evidence 
of  what  statutes  they  intended  temporarily  to 
adopt,  and  what  was  their  will  and  intention, 
but  cannot  be  received  as  any  evidence  of  the 
will  and  intention  of  a  Legislature  ordaining 
S98*]  a  new  and  permanent  'system  of  laws 
under  powers  delegated  to  them  by  Congress 
and  the  people  of  the  Territory.  It  may  well 
be  presumed,  that  the  Legislature  had  no 
knowledge  of  this  newly  discovered  erasure  in 
the  original,  and  supposed  interpolation  in  the 
printed  copy  of  the  laws,  reported  by  the 
judges  in  1820;  and  that  they  adopted  the 
law  as  they  found  it  in  the  copy — printed  by 
authority,  and  "distributed  to  the  people  of  the 
Territory."  They  certainly  had  power  to  do 
80,  and  having  done  so,  it  would  be  folly  to 
•ay  that  they  intended  to  adopt  some  other 
words  as  the  expression  of  their  will,  to  be 
found  only  in  a  document  reposing  in  the 
crypts  of  the  secretary's  office,  and  which 
they  had  probably  never  seen.  But  if  we  as- 
•nme  that  they  had  seen  this  document,  and 
were  aware  of  its  discrepancy  from  the  pub- 
lished law,  then  their  adoption  of  the  latter 
would  be  conclusive.  On  either  hypothesis, 
this  original  document  can  furnish  no  evidence 
of  the  intention  or  will  of  the  Le^slature.  It 
must  be  remembered  that  there  is  no  allega- 
tion or  pretense,  that  the  Acts  published  by 
authority  of  the  Legislature  differ  from  the 
original  reported  to  them  and  adopted  by  them. 

That  is  the  only  original,  if  there  be  any 
such  in  existence,  by  which  the  printed  copy 
could  be  corrected  or  amended.  But  to  correct 
'  or  amend  the  declared  will  of  the  Legislature, 
as  published  under  their  authority,  by  the 
words  of  a  document  which  did  not  emanate 
from  them,  which  it  b  most  probable  they 
never  saw,  or  if  seen,  they  did  not  see  fit  to 
adopt  where  it  differed  from  the  published  stat- 
utes, would  be,  in  our  opinion,  judicial  legisla- 
tion and  arbitrary  assumption. 

The  only  argument  wnich  has  been  urged, 
which  could  lead  us  to  doubt  the  justness  of 
this  conclusion,  is,  that  the  Supreme  Court  of 
Michigan  have,  it  is  said,  come  to  a  different 
decision  on  this  question.  We  entertain  the 
highest  respect  for  that  learned  court,  and  in 
any  question  affecting  the  construction  of  their 
own  laws,  where  we  entertained  any  doubt, 
would  be  glad  to  be  relieved  from  doubt 
Mnd  rraponsibility  by  reposing  on  their  decision. 
There  an,  it  u  true,  many  dicta  to  be  found 
tao 


in  our  decisions,  averring  that  the  courts  of  the 
United  States  are  bound  to  follow  the  decisions 
of  the  state  courts  on  the  construction  of  their 
own  laws.  But  although  this  may  be  a  cor- 
rect, yet  a  rather  strong  expression  of  a  general 
rule,  it  cannot  be  received  as  the  enunciation  of 
a  maxim  of  universal  application.  According- 
ly, our  reports  furnish  many  cases  of  excep- 
tions to  it.  In  all  cases  where  there  is  a  set- 
tled construction  of  the  laws  of  a  state,  by  its 
highest  judicature,  established  by  admitted 
precedent,  it  is  the  practice  of  the  courts  of 
the  United  States  to  receive  and  adopt  it  with- 
out criticism  or  further  inquiry.  But  when 
this  court  have  first  decided  a  question 
'arising  under  state  laws,  we  do  not  feel  [*S9V 
bound  to  surrender  our  convictions,  on  account 
of  a  contrary  subsequent  decision  of  a  stale 
court,  aa  in  the  case  of  Rowan  v.  Runnels,  S 
How.  130.  When  the  decisions  of  the  state 
court  are  not  consistent,  we  do  not  feel  bound 
to  follow  the  last,  if  it  is  contrary  to  our  own 
convictions — and  much  more  is  this  the  case, 
where,  after  a  long  course  of  consistent  deci- 
sions, some  new  light  suddenly  springs  up,  or 
an  excited  public  opinion  has  elicited  new  doc- 
trines, subversive  of  former  safe  precedent. 
Cases  may  exist,  also,  when  a  cause  is  got  up 
in  a  state  court  for  the  very  purpose  of  antic- 
ipating our  decision  of  a  question  known  to  be 
pending  in  this  court.  Nor  do  we  feel  bound 
in  any  case  in  which  a  point  is  first  raised  in 
the  courts  of  the  United  States,  and  has  been 
decided  in  a  circuit  court,  to  reverse  that  de- 
cision contrary  to  our  own  convictions,  in  or- 
der to  conform  to  a  state  decision  made  in  the 
mean  time.  Such  decisions  have  not  the  char- 
acter of  established  precedent  declarative  of 
the  settled  law  of  a  state. 

Parties  who,  by  the  Constitution  and  taw!> 
of  the  United  States,  have  a  right  to  have  their 
controversies  decided  in  their  tribunals,  have  a 
right  to  demand  the  unbiased  judgment  of  the 
court.  The  theory  upon  which  jurisdiction  is 
conferred  on  the  courts  of  the  United  States, 
in  controversies  between  citizens  of  different 
states,  has  its  foundation  in  the  supposition 
that,  possibly,  the  state  tribunal  might  not  be 
impartial  between  their  own  citizens  and  for- 
eigners. 

The  question  presented  in  the  present  case  is 
one  in  which  the  interests  of  citizens  of  other 
states  come  directly  in  conflict  with  those  of 
the  citizens  of  Michigan.  The  territorial  law  in 
question  had  been  received  and  acted  upon  for 
thirty  years,  in  the  words  of  the  published 
statute.  It  had  received  a  settled  construction 
by  the  courts  of  the  United  States  as  well  as 
those  of  the  State.  It  had  entered  as  an  ele- 
ment into  the  contracts  and  business  of  men. 
On  a  sudden,  a  manuscript  statute  differing 
from  the  known  public  law,  is  disinterred  from 
the  lumber  room  of  obsolete  documents;  a  new 
law  is  promulgated  by  judicial  construction, 
which,  by  retroaction,  destroys  vested  rights 
of  property  of  citizens  of  other  states,  wliile 
it  protects  the  citizens  of  Michigan  from  the 
payment  of  admitted  debts. 

We  think  that  such  a  case  peculiarly  calls 
upon  us  not  to  surrender  our  clear  convictions 
and  unbiased  judgment  to  the  authority  of  the 
new  State  decision,  and  to  render  a  judgment 
in  favor  of  the  plaintiff;  which  we  do  by  affirm- 
ing the  judgment  of  the  Circuit  Court. 
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DteMntini^  Mr.  Jiuti«e  Campbell  and  Mr. 
JiMtiee  DuiieL 

Mr.  Justice  Camptwll,  dissenting: 
••0*]    .*Tbe    decision   of   tliis   cms   depends 
upon  the  following  facts: 

The  territorial  government  of  Michigan  was 
organized  under  the  Ordinance  of  1787,  for  the 
government  of  the  Northwest  Territory.  The 
Uovemor  and  judges  of  that  Territory  "were 
authorized  to  adopt  and  publish  such  of  the 
laws  of  the  States,  criminal  and  civil,  as  may 
be  necessary  and  best  suited  to  the  circum- 
stances of  the  Territory,  and  report  them  to 
Congress  from  time  to  time;  which  laws  shall 
remain  in  force  until  the  organization  of  the 
General  Assembly  therein,  unless  disapproved 
by  Congress.  In  1820,  the  Statute  of  Limita- 
tions of  Vermont  was  adopted  by  the  council. 
That  Statute  contains  an  exception  which 
reads,  "persons  imprisoned,  or  beyond  seas, 
without  the  United  SUtes." 

The  copy  filed  by  the  judges,  and  now  found 
in  the  archives  of  Michigan,  reads,  "persons 
imprisoned  or  without  the  United  States,"  the 
words  "beyond  seas"  being  erased  in  that  copy. 
It  is  apparent  that  the  two  statutes  are  to  the 
same  effect. 

The  copy,  as  it  is  now  found  in  the  archives 
of  Michigan,  was  reported  to  Congress.  The 
printed  publication  of  the  laws  was  as  follows: 
"persons  imprisoned  or  beyond  seas,  or  with- 
out the  United  States."  This  error  has  been 
continued  through  the  various  publications  of 
the  laws  of  Michigan  until  the  present  time. 
But  I  have  not  been  able  to  find  that  the  Stat- 
ute, as  published,  has  ever  received  the  sanction 
of  the  Iiegislative  Department  of  the  govern- 
ment. The  Act,  in  the  various  reports  and  ref- 
erences of  the  Legislature,  has  been  described 
as  an  Act  of  a  particular  title,  or  as  included  in 
the  general  term  "of  laws  in  force,"  without 
identifyinp;  it  as  the  Act  published  in  any  of 
the  compilations  which  have  been  circulated 
through  the  State.  I  have  no  evidence  of  any 
aeries  of  decisions  of  the  courts  of  Michigan 
in  this  subject ;  none  was  produced  on  the  argu- 
ment; and  the  public  opinion  that  may  exist 
in  Michigan  as  to  what  makes  its  statute  law, 
must  be  a  most  fallible  rule  of  judgment.  The 
statute  laws  of  a  state  exist  in  a  permanent 
form,  and  are  unchangeable,  except  by  public 
authority,  and  are  not  to  be  ascertained  from 
any  popular  im]>re8sion  on  the  subject.  If  any 
mischief  has  arisen  from  the  vicious  publica- 
tions, it  belongs  to  the  legislative  authority  of 
15  Ij.ed. 


the  State  to  alTord  the  indemnity.  It  is  admit- 
ted that  the  Statute,  as  contained  in  the  orisiB- 
al  roll,  will  bar  the  plaintiff's  claim,  and  that 
he  is  within  the  exception  contained  in  the  print- 
ed laws.  The  question  for  the  court  is,  what  is 
the  evidence  on  which  it  should  depend  to 
prove  the  existence  of  the  statute  of  a  state? 
The  Act  of  Congress  of  the  26th  of  May,  1700, 
to  prescribe  the  mode  in  which  the  public  aeta, 
records,  and  judicial  proceedings  in  each  state 
shall  be  authenticated,  so  as  to  take  effect  in 
every  other  state,  provides  "that  *the  [*••! 
Acts  of  the  Legislatures  of  the  several  states 
shall  be  authenticated  by  having  the  seal  of 
their  respective  states  affixed  thereto." 

This  court,  in  The  United  States  v.  Amedy, 
II  Wheat.  392,  said,  "no  other  or  further 
formality  is  required;  and  the  seal  Itself  is  sup- 
posed  to  import  perfect  verity.  In  Patterson  t. 
Winn,  6  Pet.  233,  the  court  said  of  the  exem- 
plification of  a  grant,  that  it  is  admissible  is 
evidence,  as  being  record  proof  of  as  high  nat- 
ure as  the  original.  It  is  a  recognition,  in  the 
most  solemn  form,  by  the  government  itself,  of 
the  validity  of  its  own  grant,  under  its  oi^ 
seal,  and  imports  absolute  verity  as  matter  of 
record."  We  have  before  us  an  exemplified  copy 
of  the  Act  of  Michigan,  and  from  that  evidenoe 
we  learn  what  is  preserved  in  her  archives  as 
the  Act  adopted  by  the  Governor  and  judges  in 
1820,  and  referred  to  in  the  subsequent  reports 
and  Acts  of  her  Legislature  as  "An  Act  for  tba 
limitation  of  suits  on  penal  statutes,  criminal 
prosecutions,  and  actions  at  law,  adopted  May, 
16,  1820." 

The  authorities  arc  explicit  to  the  effect  that 
this  evidence  is  the  highest  that  can  be  offered 
of  a  statute.  That  the  seal  of  the  State,  when 
properly  affixed,  is  conclusive  evidence  of  the 
existence  of  a  statute,  is  the  result  of  several 
state  authorities.  United  States  t.  Johns,  4 
Dall.  412;  Henthom  v.  Day,  1  Blackf.  IftT; 
State  V.  Carr,  6  X.  H.  367.  The  Supreme 
Court  of  Michigan  have  had  this  subject  under 
consideration,  and  after  repeated  arguments 
and  great  deliberation,  have  decided  that  this 

f>rinted  statute  does  not  form  a  part  of  the 
aws  of  that  State,  but  that  the  original  roll 
must  be  received  as  the  exact  record  of  the  leg- 
islative will.  The  question  is  so  entirely  of  a 
domestic  character,  and  belongs  so  particularly 
to  the  constituted  authorities  of  the  State  to 
determine,  that  I  cannot  bring  myself  to  oppose 
their  conclusion  on  the  subject. 

In  my  opinion  the  judgment  of  the  Cirenit 
Court  is  erroneous,  and  s£>uld  be  reversed. 
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THE  DECISIONS 


OP  THB 


Supreme  Court  of  the  United  States, 


AT 


DECEMBER  TERM,  1856. 


^»» 


THE  UNITED  STATES,  Plff.  in  Er, 

V. 

CHARLES  LE  BARON. 
(See  S.  C.  19  How.  73-70.) 
Delivery  of  deed  presumed  made  at  its  date — 
this  presumption  may  be  removed — when  de- 
livered on  subsequent  day,  deed  speaks  on 
such  day — postmaster's  bond  speaks  from  day 
accepted — construction  of  bond — evidence  to 
contradict  bond  inadmissible — when  postmas- 
ter's appointment  is  complete — transmission 
to  him  not  essential — conditions. 

The  dcltverr  of  a  deed  Is  ureaumed  to  have  been 
.-iiaUe  on  the  dav  of  Its  date.  Bat  this  presumption 
may  be  removed  bj  evidence  that  it  was  delivered 
ju  some  subsequent  day. 

When  a  delivery  on  some  subsequent  day  la 
shown,  tbe  deed  speaks  on  tbat  subsMjucnt  day, 
.'ind  not  on  tbe  day  of  Its  date. 

Postmaster's  bond  speaks  only  from  tbe  time 
when  U  reaches  tbe  Postmaster-General,  and  is  ac- 
■epted  by  him. 

Until  that  time  It  Is  only  an  offer,  or  proposal  of 
■lo  obligation,  wbleb  became  complete  and  effectual 
by  acceptance. 

.'Vt  the  time  tbe  bond  in  this  ease  was  accepted  by 
the  Postmaster-General,  Beers,  who  bad  been  pre- 
viously appointed,  bad  been  nominated  and  con- 
firmed as  deputy-postmaster ;  he  hsd  given  tbe  bond, 
and  bad  taken  the  oath  of  offlce,  and  a  certlfl- 
cate  thereof  bad  been  Oled.  Upon  this  state  of 
facts,  bis  holding  under  tbe  first  appointment  had 
been  superseded  by  his  holding  under  tbe  second 
appointment. 

When  tbe  bond  says,  "Is  now  postmaster."  It  re- 
I  i-rs  to  such  holding  under  the  second  appointment, 
;ind  Is  a  security  tor  tbe  faithful  discbarge  of  uls 
rlntlrs  under  tbe  second  appointment. 

When  It  has  thus  been  ascertained  that  he  then 
liold  under  the  second  appointment,  evidence  to 
sliow  tbat  the  bond  was  not  Intended  to  apply  to 
that  appointment,  would  directly  contradict  tbe 
bond. 

.  ^^'ben  a  person  has  been  nominated  to  an  offlce  by 
the  President,  conflnned  by  the  Senate,  and  his 
"ommlsston  has  been  signed  by  the  President,  and 
■  he  seal  of  tbe  United  States  afflxed  thereto,  bis 
appointment  to  that  offlce  Is  complete. 

Congress  may  provide  that  certain  acts  shall  be 
done  by  tbe  appointee  before  be  shall  enter  on  tbe 
possession  of  the  offlce  under  his  appointment. 
When  the  person  has  performed  such  required 
conditions,  bis  title  to  enter  on  tbe  possession  of 
tb<>  offlce  Is  complete. 

Tbe  trsnsmlaslon  of  tbe  commission  to  tbe  offleer 
la  not  essentlsl  to  bis  Investiture  of  the  offlce. 

When  tbe  commission  of  a  postmaster  has  been 
alRued  end  sealed,  and  placed  In  tbe  hands  of  the 
Postmaster-General  to  be  transmitted  to  the  offleer, 
so  far  as  tbe  execution  Is  concerned.  It  Is  a  com- 
pleted act. 

The  snbsequent  death  of  the  President,  by  whom 
nothing  remained  to  be  done,  can  have  no  effect  on 
that  completed  act. 


Nora. — Presumption  as  to   tima  of  delivery  of 
4eed.— see  note,  12  L.R.A.  176. 
tt  Ij.  ed. 


To  the  benefit  of  that  complete  action  the  oncer 
Is  entitled,  when  he  fuimis  tbe  conditions  on  bia 
part,  Impcaed  by  law. 

(Ur.  Justice  Campbcui,  having  been  of  .counsel, 
did  not  sit  In  this  cause.) 

Argued  Dec.  3,  1856.        Decided  Dec.  10,  18S6. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Alabama. 

The  action  was  brought  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  Alabama,  upon  the  official  bond  of  O.  S. 
Beers,  as  postmaster  at  Mobile,  to  recover  the 
penalty  alleged  to  be  forfeited  by  reason  of  de- 
falcation on  the  part  of  said  Beers. 

The  court  below  charged  the  jury,  that  the 
recital  in  the  bond  sued  upon,  "whereas  Oliver 
S.  Beers  is  deputy-postmaster  at  Mobile," 
showed  that  the  bond  was  not  designed  to  ap- 
ply to  a  term  of  office  not  then  commenced,  and 
that  he  was  not  in  office  under  the  second  ap- 
pointment, and  therefore  they  must  find  for  the 
defendant.  The  plaintiffs  excepted.  The  court 
refused  to  charge  the  jury  that  it  was  for  them 
to  determine  to  which  term  of  office  the  asid 
bond  related. 

A  further  statement  appears  in  the  opinion  of 
the  court. 

Mr.  C.  Cashing,  Atty-Gen.,  for  the  United 
States: 

It  was  a  question  of  fact  for  the  jnry  to  de- 
termine to  which  appointment  the  bond  was 
intended  to  apply. 

.  Jewell,  I 


How.  219;  Bank  ▼.  Gutt- 


Jewell  V. 
schlick,  14  Pet.  19. 

The  plaintiffs  were  entitled  to  explain  by 
parol  evidence,  to  which  appointment  the  bond  ' 
m  question  was  intended  to  apply. 

Bradley  t.  Washington,  etc.,  Co.  IS  Pet.  88; 
Mechanics'  Bank  t.  Bank  of  Columbia,  5  Wheat. 
326. 

The  term  of  office  under  the  second  appoint- 
ment  commenced  at  the  date  of  the  givmg  th* 
bond  and  taking  the  oath. 

Bowerbank  v.  Morris,  Wall.  C.  C  118-12S. 

An  oflBce  may  be  said  to  commence  when  th* 
party  appointed  is  authorized  to  act  and  per- 
form its  duties.  By  the  regulations  of  the  de- 
partment, a  postmaster  is  authorized  to  act  and 
is  entitled  to  his  compensation,  when  he  haa 
taken  the  oath  of  offlce  and  executed  the  bond 
with  sureties. 

Messrs.  George  H .  Stewart  and  E.  S,  Dargai^ 
for  the  appellee: 
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The  effort  of  the  plaintiff  is  to  show  bjr  parol 

proof  that  the  bond  did  not  appl^  to  the  snoject 

m  esse,  that  perfect  office  then  in  being,  but  to 

a  subject  matter  not  then  in  existence,  to  a 

'  term  of  office  not  then  begun. 

To  do  this,  would  be  to  make  the  bond  speak 
from  its  approval  or  acceptance,  and  not  from 
its  date.    This  the  law  will  not  tolerate. 

Baker  v.  Dewey,  1  Bam.  &  C.  704;  Williams 
T.  Jones,  5  Bam.  &  C.  108;  Li^tbody  t.  North 
Amer.  Ins.  Co.  23  Wend.  24;  Rickman  t.  Car- 
stairs,  6  Bam.  &  Ad.  651;  Bronson  t.  Fitzhugh, 
1  Hill.  I8S. 

The  new  appointment  could  take  effect  only 
from  the  time  the  bond  and  oath  of  office  were 
received  and  filed  in  the  Postoffice  Department. 

6  U.  8.  Stat.  103;  6  U.  6.  SUt.  87. 

If  the  new  appointment  had  been  of  some 
third  party,  the  old  appointment  would  have 
terminated  only  when  notice  of  the  new  ap- 
pointment had  been  given  to  the  incumbent. 

Bowerbank  v.  Morris,  Wall  C.  C.  118;  People 
T.  Carrique,  2  Hill,  93. 

The  same  principle  applies  here. 

U.  S.  v.  Irving,  1  How.  260;  U.  8.  v.  Kirk- 
mitrick,  9  Wheat.  734;  U.  S.  T.  Eckford,  1 
How.  269. 

The  conclusion  is,  that  on  July  1st,  1850, 
there  was  an  office  then  existing,  perfect  and 
oomplete,  of  which  Beers  was  the  incumbent. 
To  this  the  bond  applied.  It  cannot  be  made 
to  apply  to  a  term  of  office  not  then  existing, 
and  which  was  to  commence  in  the  future,  and 
which  possibly  Beers  might  never  fill,  and  for 
which  there  is  good  reason  to  believe  an  en- 
tirely different  M>nd  was  executed. 

Mr.  Justic*  Ciuttia  driivsred  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Alabama,  in  an  action  of  debt,  founded  on  an 
official  bond  of  Oliver  S.  Beers,  as  deputy  post- 
master at  Mobile,  the  defendant  being  one  of 
his  sureties. 

It  appeared,  on  the  trial  in  the  drenit  Court, 
that  Bmts  was  appointed  to  that  office  by  the 
President  of  the  United  States,  during  the  re- 
cess of  the  Senate,  and  received  a  commission, 
bearing  date  in  April,  1849,  to  continue  in  force 
until  the  end  of  tne  next  session  of  the  Senate, 
which  terminated  on  the  30th  day  of  Septem- 
ber, 1850. 

It  also  appeared,  that  in  April,  1850.  Beers 
was  nominated  by  the  President,  to  the  Senate, 
as  deputy-postmaster  at  Mobil*  .  and  the  nomi- 
nation having  been  duly  confirmed,  a  commis- 
sion was  made  out  and  signed  by  President 
Taylor,  bearing  date  on  the  22d  day  of  April, 
1860;  but  it  had  not  been  transmitted  to  Beers 
on  the  1st  day  of  July,  1850,  when  the  bond  de- 
.elared  on  bem  date.  Beers  took  charge  of  the 
postoffice  at  Mobile  before  his  second  appoint- 
ment, and  continued  to  act,  without  intermis- 
sion, until  he  was  removed  from  office  in  Feb- 
ruary, 1853.  The  default,  assigned  as  a  breach 
of  the  bond,  was  admitted  to  have  occurred  un- 
'der  his  second  appointment;  and  the  principal 
question  upon  this  writ  of  error  is,  whether  the 
bond  declared  on  secures  the  faithful  perfor- 
mance of  the  duties  of  the  office  under  the  first 
or  under  the  second  appointment. 

The  oondition  of  the  bond  recites:  "Whereas 


the  said  Oliver  S.  Beers  b  deputy-postmaster 
at  Mobile  aforesaid,"  etc. 

The  first  inquiry  is,  to  what  date  is  this  r*- 
dtal  to  be  referred.  The  District  Judge,  wh» 
presided  at  the  trial,  ruled  that  it  referred  to 
the  office  held  by  Beers  when  the  bond  trm* 
signed.  The  delivery  of  a  deed  is  presumed  ta 
have  been  made  on  the  day  of  its  date.  Bat 
this  presumption  may  be  removed  )>y  evidence 
that  it  was  delivered  on  some  subsequent  day ; 
and  when  a  delivery  on  some  subsequent  day  ia 
shown,  the  deed  speaks  on  that  subsequent  day, 
and  not  on  the  day  -of  its  date. 

In  Clayton's  ease,  6  Co.  1,  a  lease  bearing 
date  on  the  20th  of  May,  to  hold  for  three  years 
"from  henceforth,"  was  'delivered  on  the  [*T» 
20th  of  June.  It  was  resolved,  that  "from 
henceforth"  should  be  accounted  from  the  day 
of  delivery  of  the  indentures,  and  not  from  the 
day  of  their  date;  for  the  words  of  an  in- 
denture are  not  of  any  effect  until  delivery — 
traditio  loqui  fadt  chartam. 

So  in  Oshey  v.  Hicks,  Cro.  Jac  263,  by  m, 
charter-party,  under  seal,  bearing  date  on  the 
8th  of  September,  it  was  agreed  that  the  defend- 
ant should  pay  for  a  moiety  of  the  com  whieh 
then  was,  or  afterwards  should  be,  laden  on 
board  a  certain  vesseL  The  defendsint  pleaded 
that  the  deed  was  not  delivered  until  the  28th 
of  October,  and  that  on  and  after  that  day 
there  was  no  com  on  board;  and  on  demurrer, 
it  was  held  a  good  plea,  because  the  word 
"then"  was  to  be  referred  to  the  time  of  tbe 
delivery  of  the  deed,  and  not  to  its  date. 

And  the  modem  case  of  Steele  v.  Mart,  4  B. 
&  C.  272,  is  to  the  same  point.  A  lease  pur- 
ported on  its  face  to  have  been  made  on  the 
25th  of  March,  1783,  habendum  from  the  25tk 
of  March  now  last  past.  It  was  proved  that 
ithe  delivery  was  made  after  the  day  of  the 
da^,  and  the  Court  of  King's  Bench  held  that 
the  M'ord  "now"  referred  to  the  time  of  deliv- 
ery, and  not  to  the  date  of  the  indenture. 

At  the  trial  {n  the  Circnit  Court,  it  appeared 
that  on  the  day  after  the  date  of  the  bond. 
Beers,  in  obedienoe  to  instruetiona  from  -the 
Postmaster-General,  deposited  it,  together  with 
a  certificate  of  his  oath  of  office  under  his  last 
appointment,  in  the  mail,  addressed  to  tbe 
Postmaster-General  at  Washington. 

In  Broome  v.  The  United  States,  15  How. 
143,  it  was  held  that  a  eolleetor's  bond  might 
be  deemed  to  be  delivered  when  it  was  put  in 
a  course  of  transmission  to  the  Comptroller  of 
the  Treasury,  whose  duty  it  is  tn  examine  and 
approve  or  reject  such  bonds.  But  this  deci- 
sion proceeded  upon  the  ground  Uiat  the  Act  of 
Congress  requiring  these  bonds,  and  their  a^- 
pro^'al,  had  allow^  the  collector  to  exercise  hu 
oiBce  for  three  months  without  a  bond;  and 
that  consequently  the  approval  and  delivery 
were  not  necessarily  simultaneous  acts,  nor 
need  the  approval  precede  the  delivery;  and  thp 
distinetion  between  bonds  of  collectors  and 
those  of  postmasters  is  there  adverted  to.  The 
former  may  take  and  hold  office  for  three 
months  without  a  bond.  The  latter  miut  give 
bond,  with  approved  security,  on  their  ap- 
pointment; ana  there  is  no  time  allowed  then, 
after  entering  on  their  offices,  to  comply  with 
this  requirement.  The  bond  mnst,  tnerefore, 
be  accepted  by  the  Postmaster-General,  aa  suf- 
ficient in  point  of  amount  and  security,  before 
it  can  have  any  effect  as  a  eontract.  Other- 
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wise  th«  postmuter  might  enter  on  the  office 
77*]  mtnly  on  giving  *a  bond,  which,  on  its 
presentation,  the  Postmaster-General  might 
reject  as  insufficient. 

In  other  words,  the  person  appointed  might 
act  without  any  operative  bond,  which,  we 
thinic,  was  not  intended  by  Congress.  It  is  like 
the  case  of  Bruce  et  al.  v.  The  State  of  Mary- 
land, 11  GUI  and  John.  382,  where  it  was  held 
that  the  bond  of  a  sheriff  took  effect  only  when 
approved  by  the  County  Court;  because  it  was 
only  on  such  approval  that  the  sheriff  was  au- 
thorized to  act. 

The  purpose  of  the  obligee  was  to  become 
security  for  one  legally  authorized  to  exercise 
the  office;  not  for  one  who  enters  on  it  unlaw- 
fully, because  he  failed  to  comply  with  the  re- 
quirement to  furnish  an  approved  bond;  and 
tiiis  purpose  can  be  accomplished  only  by  hold- 
ing that  the  appointee  cannot  act,  and  the  bond 
cannot  take  eSect,  until  it  is  approved.  Our 
opinion  is,  therefore,  that  this  bond  speaks  only 
from  the  time  when  it  reached  the  Postmaster- 
General,  and  was  accepted  by  him;  that  uutil 
tliat  time  it  was  only  an  offer,  or  proposal  of  an 
obligation,  which  became  complete  and  effectual 
by  acceptance;  and  that,  unlike  the  case  of  a 
collector's  bond,  which  is  not  a  condition  pre- 
cedent to  his  taking  office,  and  which  may  be 
intended  to  have  a  retrospective  operation,  the 
bond  of  a  postmaster,  given  on  his  appointment, 
cannot  be  intended  to  relate  back  to  any  earlier 
date  than  the  time  of  its  acceptance,  because  it 
is  only  after  its  acceptance  that  there  can  be 
any  such  holding  of  the  office  as  the  bond  was 
meant  to  apply  to. 

Now,  at  the  time  when  this  bond  was  ac- 
cepted by  the  Postmaster-General,  Beers  had 
been  nominated  and  confirmed  as  deputy-post- 
master; he  had  given  bond  in  such  a  penalty, 
and  with  such  security,  as  was  satisfactory  to 
the  Postmaster-General;  he  had  taken  the  oath 
of  office,  and  there  was  evidence  that  a  certifi- 
cate thereof  had  been  filed  in  the  general  post- 
office. 

Upon  this  state  of  facts,  we  are  of  opinion 
that  at  that  time  his  holding  under  the  first  ap- 
|>ointment  had  been  superseded  by  his  holding 
under  the  second  appointment;  and  when  the 
bonds  says  "is  now  postmaster,"  it  refers  to 
such  holding  under  the  second  appointment, 
and  is  a  security  for  the  faithful  discharge  of 
his  duties  under  the  second  appointment. 

It  was  suggested  at  the  argument,  that  this 
bond  was  not,  in  point  of  fact,  taken  in  refer- 
ence to  the  new  appointment,  but  was  a  new 
bond,  called  for  by  the  Postmaster-General 
under  the  authority  conferred  on  him  by  the 
Aet  of  July  2,  1836.    6  Stat,  at  L.  88,  sec.  37. 

To  this  there  are  several  answers.  No  such 
ftronnd  appears  to  have  been  taken  at  the  trial, 
7S*]  and  the  rulings  of  the  court,  'which  were 
pxcepted  to  by  the  plaintiffs  in  error,  precluded 
any  such  inquiry.  These  rulings  were,  that  the 
holding  to  which  the  bond  referred  was  a  hold- 
ing on  tlie  first  day  of  July,  and  that  Beers 
was  in  office  on  that  day  udder  the  first  ap- 
pointment, and  not  under  the  second.  This 
cnt  an  end  to  the  claim,  and  rendered  a  verdict 
/or  the  defendant  inevitable. 

But  if  this  were  otherwise,  parol  or  extrane- 
»•«■  avidenee  that  the  bond  was  not  intended  to 
apply  to  the  holding  under  the  aeoond  appoint- 
IBIi.  ed. 


ment,  because  it  was  a  new  bond  taken  to  su- 
persede an  old  one,  would  open  to  the  objections 
which  the  defendants  in  error  have  so  strenu- 
ously urged. 

There  is  no  ambiguity  in  the  bond.  It  refers 
to  a  holding  at  some  particular  date.  The  law 
determines  that  date  to  be  the  time  when  the 
bond  took  effect.  Nothing  remains  but  to  de- 
termine upon  the  facts;  under  which  appoint- 
ment Beers  then  held ;  this  also  the  law  settles, 
and  when  it  has  thus  been  ascertained  that  he 
then  held  under  the  second  appointment,  evi- 
dence to  show  that  the  bond  was  not  intended 
to  apply  to  that  appointment  would  directly 
contradict  the  bond,  for  it  would  show  it  was 
not  intended  to  apply  to  the  appointment  which 
Beers  then  held,  while  the  bond  declares  it  was 
so  intended.  The  defendant  in  error  further 
insists  that  Beers  was  not  in  office,  under  the 
second  appointment,  at  the  time  this  bond  took 
effect,  because  the  commission  sent  to  him  was 
signed  by  President  Taylor,  and  was  not  trans- 
mitted until  after  his  death. 

When  a  person  has  been  nominated  to  an 
office  by  the  President,  confirmed  by  the  Senate, 
and  his  commission  has  been  signed  by  the 
President,  and  the  seal  of  the  United  States 
affixed  thereto,  his  appointment  to  that  office  is 
complete.  Congress  may  provide,  as  it  has 
done  ia  this  case,  that  certain  acts  shall  be  done 
by  the  appointee  before  he  shall  enter  on  the 
possession  of  the  office  under  his  appointment. 
These  acts  then  become  conditions  precedent  to 
the  complete  investiture  of  the  office;  but  they 
are  to  be  performed  by  the  appointee,  not  by 
the  Executive;  all  that  the  Executive  can  do  to 
invest  the  person  with  his  office  has  been  com- 
pleted when  the  commission  has  been  signed 
and  sealed;  and  when  the  person  has  performed 
the  required  conditions,  his  title  to  enter  on  the 
possession  of  the  office  is  also  complete. 

The  transmission  of  the  commission  to  the 
officer  is  not  essential  to  his  investiture  of  the 
office.  If,  by  any  inadvertence  or  accident,  it 
should  fail  to  reach  him,  his  possession  of  the 
office  is  as  lawful  as  if  it  were  in  his  custody. 
It  is  but  evidence  of  those  acts  of  appointment 
and  qualification  which  constitute  his  title,  and 
which  may  be  proved  by  other  evidence, 
'where  the  rule  of  law  requiring  the  best  [*19 
evidence  does  not  prevent. 

It  follows  from  the  premises,  that  when  the 
commission  of  a  postmaster  has  been  signed 
and  sealed,  and  placed  in  the  hands  of  the  Post- 
master-General to  be  transmitted  to  the  officer, 
so  far  as  the  execution  is  concerned,  it  is  a  com- 
pleted act.  The  officer  has  then  been  commis- 
sioned by  the  President  pursuant  to  the  Consti- 
tution; and  the  subsequent  death  of  the  Presi- 
dent, by  whom  nothing  remained  to  be  done, 
can  have  no  effect  on  that  completed  act.  It  is 
of  no  importance  that  the  person  commissioned 
must  give  a  bond  and  take  an  oath,  before  he 
possesses  the  office  under  the  commission;  nor 
that  it  is  the  duty  of  the  Postmaster-General  t» 
transmit  the  commission  to  the  officer  when  he 
shall  have  done  so.~7  These  are  acts  of  third 
persons.  The  President  has  previously  acted 
to  the  full  extent  which  he  is  required  or  en- 
abled  by  the  Constitution  and  laws  to  act  in  ap- 
pointing and  commissioning  the  officer;  and  to 
the  benefit  of  that  eomplete  action  the  officer  is 
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entitled,  when  he  fulfills  the  conditions  on  his 
part,  imposed  by  law. 

We  are  of  opinion,  therefore,  that  Beers  was 
duly  commissioned  under  his  second  appoint- 
ment. 

For  these  reasons,  we  hold  the  judgment  of 
the  Circuit  Court  to  have  been  erroneous,  and  it 
must  be  reversed,  and  the  cause  remanded,  with 
directions  to  award  a  venire  facias  de  novo. 


THE  UNITED  STATES.  Plffs.  in  Err., 

V. 

GEORGE  N.  STEWART. 
(See  S.  0.  10  How.  79.) 

This  case  Is  governed  by  the  precedlog  case,  and 
is  decided  In  conformltjr  witb  that. 

(Mr.  Justice  Campbell,  havlDg  been  of  counsel, 
did  not  sit  in  this  case.) 

Argued  Dec  3,  1856.        Decided  Dec.  16,  1866. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Alabama. 
Mr.  C.  Cushing,  Atty-Gen.,  for  plaintiffs  in 
«rror. 

Messrs.  Geoi^e  N.  Stewart  and  E.  S.  Dargan 
for  defendant  in  error. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

The  opinion  of  the  court  in  the  preceding 
case  determines  this,  and  the  judgment  of  the 
Circuit  Court  must  be  reversed,  in  conformity 
with  that  opinion. 


1S6*]  *ROMELIUS  L.  BAKER  et  al.,  Appts., 

V. 

JOSHUA  NACHTRIEB, 

(See  S.  C.  19  How.  126-130.) 

Voluntary  society,  withdrawal  therefrom— con- 
tract of  withdrawal  cannot  be  varied  by  parol 
evidence — requisites  of  bill. 

When  a  member  withdraws  from  a  roiantary 
•ocietjr  and  executes  a  writing  statlBK  bis  with- 
drawal, containlog  a  receipt  for  moneys  from  the 
leader,  agrepably  to  contract,  such  writing  must 
be  considered  as  the  contract  ot  dlssolatlga  between 
the  plnlDttff  and  the  society,  ot  their  mutnal  obllfa- 
tlons  and  eosagements  to  each  other. 

No  evidence  of  prior  declarations  or  conduct  la 
admissible  to  contradict  or  vary  It 


To  enable  plaintIB  to  show  that  the  rale  of  ttar 
leader  was  austere,  oppressive  or  tyrannical,  etc.. 
It  was  necessary  that  bis  bill  should  have  been  so 
framed  as  to  exhibit  such  aspects  of  the  Internal 
arrangements  and  economy  of  the  association. 

Argued  Dee.  6,  1856.        Decided  Dec.  16,  1850. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  tlie  Western  District  of  Penn- 
sylvania. 

The  bill  in  this  case  was  filed  by  the  appel- 
lee in  the  Circuit  Court  of  the  United  Statea 
for  the  Western  District  of  Pennsylvania, 
against  the  trustees  and  elders  of  the  "Har- 
mony Society,"  praying  for  an  accounting  of 
the  property  and  elfects  of  said  Society,  and 
the  award  to  him  of  his  share  in  the  same.  A 
decree  was  rendered  in  the  court  below  in 
favor  of  the  complainant,  for  $3,890  and  costs; 
wliereupou  this  appeal  was  taken. 

A  further  statement  of  th<i  case  appears  in 
the  opinion  of  the  court. 

Messrs.  A.  W.  Loomis  and  Stanbnry,  for  the 
appellants: 

The  execution  by  tlie  complainant  of  the  re- 
ceipt of  June  18,  1846,  constituted  a  complete 
defense  to  the  complainant's  bill  under  art.  3, 
of  the  agreement  of  Oct.  31,  1836,  which  is  as 
follows: 

"Should  any  individual  withdraw  from  the 
society  or  depart  this  life,  neither  he  in  the  one 
ease,  nor  his  representatives  in  the  other,  shall 
be  entitled  to  demand  an  account  of  said  con- 
tributions, whether  in  land,  goods,  money  or 
labor,  or  to  claim  anything  from  the  society  as 
matter  of  right,  but  it  shall  be  left  altogether 
to  the  discretion  of  the  superintendent  to  decide* 
whether  any,  and  if  any,  what  allowance  shall 
be  made  to  such  member  or  his  representatives, 
as  a  donation." 

James  v.  McKemon,  6  Johns.  653;  Patton  T. 
Taylor,  7  How.  159;  Woodcock  v.  Bennett,  1 
Cow.  734;  Harrison  v.  Nixon,  9  Pet.  503;  Boone 
V.  Chiles,  10  Pet.  208;  Vattier  v.  Hinde,  7  Pet. 
274;  Very  t.  Levy,  13  How.  361;  Crocket  v. 
Lee,  7  Wheat.  525;  14  How.  602. 

It  is  manifest  from  complainant's  bill,  that 
all  his  rights  sprang  from  the  articles  of  agiee- 
ment.  He  is  not,  therefore,  entitled  to  com- 
pensation for  his  labor.  This  is  also  manifesit 
from  the  provisions  of  the  ofrreement.  Were 
the  material  allegations  contained  in  the  com- 


NOTE. — Receipts,  their  effect  snd  conclusiveness. 

Tbe  mere  scknowledgment  of  payment  Is  not 
treated  in  law  ss  binding  or  conclusive  In  any  high 
degree.  So  far  as  a  simple  acknowledgment  of 
iiayment  or  delivery  Is  concerned,  it  is  presump- 
tive evidence  only.  1  Pet.  C.  C.  181 ;  1  Rich.  S2 ;  1 
llarr.  5;  3  Hnrr.  HIT  :  4  Harr.  206:  Southwicic  v. 
Hnydcn,  7  Cow.  334":  McCrea  v.  Purmort,  16  Wend. 
4CU :  16  Me.  4TS :  5  Ark.  61 :  11  Mass.  3,  363 ; 
Weed  V.  Snow,  3  Mclean,  SOU;  6  B.  Hon.  ino. 
Murray  v.  GouverDeur,  2  Johns.  Cas.  4.38 ;  Skaife 
V.  Jackson,  3  Bam.  *  Cres.  421 ;  8  Olll.  1T» ;  3 
Jones.  501.  .  . 

It  Is.  in  general,  open  to  explanation,  and  is  an 
exreptlon  to  the  rule  that  parol  evidence  is  Inad- 
mlsilble  to  contradict  or  vary  a  written  instrument. 
House  T.  I.0W.  2  Johns.  378;  Johnson  v.  WpikI.  !) 
Johns.  310;  0  Ala.  811:  8  Als.  N.  8.  80 ;  4  Vt. 
308:  21  Vt.  222;  Weed  v.  Snow.  3  McLeau,  265; 
Laurence  v.  Schuylkill  Nav.  Co.  4  Mcl/>an,  S02 : 
Thomas  v.  Austin,  4  Bsrb.  265 ;  S  J.  J.  Marsh.  7!> ; 
5  Mich.  171 :  Beebee  v.  Moore.  3  McLean,  887 : 
Tobey  v.  Barber.  6  Jobns.  68;  Brooks  v.  White.  2 
Mete.  283;  LIngna  v.  Henderson,  1  Bland,  240; 
Harden  v.  Gordon,  2  Mason,  541 ;  HoUIns  v.  Dyer, 
4  Sbefley,  475;  Ensign  v.  Webster,  1  Johns.  Caa 
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145 ;  Keller  v.  Lleb,  1  Ps.  220 ;  Dutton  v.  Tilden.  1 
Harr.  46 ;  Walrath  v.  Norton.  6  Cllm.  437 ;  Driker 
V.  Hudspeth,  16  Als.  348 ;  Cole  v.  Tsylor,  2  Sab.  SO. 

The  circumstances  under  which  it  was  given,  a 
fraud,  mistake,  or  that  no  money  was,  in  fact,  paid, 
or  that  It  was  rescinded  by  asiceinvnt  of  the  par- 
ties, may  be  shown.  Putnam  v.  I^ee.  8  Johns.  389 : 
Wright,  764;  4  Ilnrr.  ft  McH.  210;  Ggleston  v. 
NIckerbscker,  6  Barb.  438 ;  3  Unna,  427 ;  2  Strob. 
300:  Davis  v.  Allen.  3  N.  Y.  168;  10  Vt.  06;  iMit 
see  1  J.  J.  Harsh,  683 ;  Van  Nest  v.  Taimadge,  17 
Abb.  00. 

When  a  receipt  is  "In  full."  "In  ftill  of  all  ar- 
eounta"  or  of  "all  demands."  It  is  evidence  of  a 
compromise  and  mutual  settlement  of  tbe  rli^ta 
of  tlie  parties.  The  law  Infers,  from  sucb  acknowl- 
edgment, an  adjustment  of  the  amount  due.  after 
consideration  of  the  claims  of  each  party,  and  a 
payment  of  the  specified  sum,  as  a  iTnai  satisfac- 
tion. 10  Vt.  401;  2  Dev.  247;  Wright,  764;  3 
N.  H.  85. 

In  general,  s  receipt  In  fall  Is  conclusive  when 
given  with  a  knowledge  of  the  circumstances,  and 
when  the  party  giving  It  cannot  complain  of  any 
mtsspprebenslon  as  to  tbe  compromise  be  was 
makinc,  or  ot  any  fraud.    5  Tt  520;  Bristow  v. 
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plainanfs  bill  susceptible  of  satisfactory  proof, 
the  appropriate  remedy  would  be  by  petition 
for,  and  the  rendering  of,  a  decree  of  restora- 
tion to  full  enjoyment  of  his  rights  as  a  mem- 
ber of  the  Society. 

Commonwealth  v.  St.  Patrick  Benevolent  So- 
ciety, 2  Binn.  441. 

Mt.  Edwin  M.  Stanton,  for  appellees: 

The  power  to  make  by-laws,  etc.,  vested  in 
the  society,  was  to  be  exercised  reasonably,  in 
accordance  with  the  happiness  of  the  meml>ers 
and  the  intent  of  the  association. 

Angell  &  Amrs  on  Corp.  288;  1  Ld.  Raym. 
113;  5  Bing.  15  E.  C.  L.  371. 

A  member  of  a  corporation,  or  quasi  cor- 
poration, cannot  be  expelled  for  any -threat  or 
hostile  intention  against  the  association  or  its 
members,  not  carrii-d  into  etTcct  or  action;  and 
even  then  only  on  open  trial  and  defense. 

Angell  &  Ames  on  Corp.  S.^l,  3G0;  Bagg's 
case,  11  Coke,  98;  4  Com.  Big.  Franchise,  F. 
Xi,  p.  602. 

The  payment  of  $200  wns  made,  not  on  the 
footing  of  any  just  account  rendered,  or  from 
settlement  made;  the  receipt  was  obtained  by 
the  hardship  and  oppression  of  his  condition, 
and  in  undue  advantage  of  his  necessities,  and 
not  in  the  exci-cise  of  full  knowledge  and  free 
will. 

1  Story,  Eq.  sec.  251;  TTill  on  Trustees,  150; 
Chesterfield  v.  Janssen,  2  Ves.  Sr.  153. 

Mr.  Justice  Campbell  delivered  the  opin- 
ion of  the  court: 

The  appellee,  who  describes  himself  as  a 
member  in  the  common  and  joint  stock  associa- 
tion for  mutual  lieiiefit  and  advantage,  and  for 
the  mutual  acquisition  and  enjoyment  of  prop- 
erty, called  the  "Harmony  Society,"  filed  a 
bill  in  the  Circuit  Court  against  the  appellants 
as  the  trustees  and  maniigers  of  its  business 
and  estate.    The  object  of  the  bill  is  to  obtain 


for  the  plaintiff  a  decree  for  the  amount  of  the 
share  to  which  be  is  entitled  in  the  property  of 
the  Society,  or  compensation  for  his  labor  and 
service  during  the  time  he  was  a  member. 

In  1810,  he  became  associated  with  George 
Rapp  and  others,  in  the  Ilarmony  Society  in 
Indiana,  and  remained  with  them  there,  or  at 
Economy,  in  Beaver  County,  Pennsylvania,  till 
1846.  He  devoted  his  time,  skill,  attention  and 
care  during  that  period  to  the  increase  of  the 
wealth  and  the  promotion  of  the  interest  of  the 
Society. 

'These  facts  are  admitted  in  the  plead-  [*ia7 
ings  of  either  party. 

The  bill  avers,  that  in  1846,  the  plaintiff  be- 
ing then  48  years  olfl,  unH  xy^m  q\^^  with  years 
and  labor  for  said  Association,  was  wrongfully 
and  unjustly  excluded  from  it,  and  deprived 
of  any  share  in  its  property,  benefits  or  advan- 
tages, by  the  combination  and  covin  of  George 
Rapp  and  his  associates;  that  at  the  time  of  his 
exclusion  he  was  entitled  to  a  large  sum  of 
money,  which  those  persons  unjustly  and  il- 
legally appropriated  to  their  own  use;  that 
George  Rapp  was  the  leader  and  trustee  of 
the  Association,  invested  with  the  title  to  its 
property ;  and  that,  since  his  death,  the  defend- 
ants have  acquired  the  control  and  manage- 
ment of  its  business  and  affairs  and  the  posses- 
sion of  its  effects.  The  plaintiff  calls  for  the 
production  of  the  Articles  of  Association,  which 
from  time  to  time  have  regulated  this  Society, 
and  prays  for  an  account  and  distribution  of  its 
property,  or  a  compensation  for  his  labor. 

The  defendants  produce  a  series  of  articles, 
by  which  the  Association  has  been  governed 
since  its  organization  in  1805. 

They  admit  that  from  small  beeinnings  the 
Society  have  become  independent  m  their  cir- 
cumstances, being  the  owners  of  lands  ample 
for  the  supply  of  their  subsistence,  warm  and 
comfortable  houses  for  the  members  and  en- 


Eastninn.  1  Esp.  173;  AIner  t.  Georffe,  1  Csmp. 
XO'2;  2  Strob.  L'ii3.  It  Is  a  waiver  of  interest,  aud 
prohibits  the  enforcement  of  nny  further  demand. 
Cutler  V.  Mnyer,   12  Week.  Dig.  290. 

Recelptfi  of  this  cliaractcr  are  not  wholly  exempt 
from  explanation.  Frnud  or  misrepresentation 
may  be  proved,  and  so  may  any  such  mistalce  as 
enters  into  and  vltliites  the  compromise  of  the  de- 
mand admitted.  Brayt.  75 ;  Houston  v.  Shlndler, 
11  Babb.  30 ;  Jason  v.  Capron,  04  Barb.  698 ;  AIner 
▼.  George,  1  Camp.  394,  n. ;  Coxe,  48  ;  2  Brev.  223  ; 
4  Ilarr.  *  McII.  219;  Thomas  T.  Austin,  4  Barb. 
265;  2  Harr.  392:  Klley  v.  White.  6  Les.  Obs.  272; 
DIbdIn  v.  Morris.  2  C.  4  P.  44 ;  McDouEal  v.  Cooper, 
:il  N.  T.  498 :  or  when,  there  being  no  dispute  aa 
to  the  amount  due,  less  than  the  full  amount  Is 
paid,  tbe  receipt,  though  In  full,  may  be  explained 
or  contradicted.  Foersh  v.  BInckwell,  14  Barb.  607  ; 
Thomas  v.  HcDaniei.  14  Johns.  185:  Storey  v. 
Roarkc  4  K.  D.  Smith,  524.  A  receipt  which  em- 
bodies a  contract  is  not  ooen  to  explanation  or 
contradiction  by  parol  eviilenoe,  like  a  simple  re- 
ceipt. 4  Grny.  186:  6  Ind.  109:  Kellogg  v.  Rich- 
ards. 14  Wend.  116;  12  Tick.  40;  12  Pick.  662; 
13  Pick.  347 ;  Coon  v.  Koapp.  4  Seld.  402. 

A  receipt  for  rent  la  piTsumptive  evidence  that 
all  rent  accruing  previous  to  that  receipted  for, 
bad  been  paid.  Decker  T.  Livingston,  16  Johns. 
470. 

Parol  evidence  Is  admissible  to  show  for  what 
purpose  a  receipt  was  given,  to  what  fund  It  re- 
ferred, and  to  inquire  Into  tbe  consideration.  Cot- 
bam  T.  Lansing,     46  Barb.  37. 

Receipt*  npon  tbe  faith  of  which  others  have 
acted,  cannot  he  gainsaid.  Union  B'k  v.  Soilee,  2 
Strob,  890.  407. 

A  receipt  of  payment  for  a  bill  of  goods  unex- 
plained or  uncontradicted,  la  conclusive  against  a 
tS  Ife  ed. 


recovery  for  the  goods,  t^ambert  v.  Seely,  17  Bow. 
Pr.  432. 

A  party  Is  not  precluded  by  a  receipt  In  full  of 
nil  demnuds  up  to  a  certain  date,  from  showing 
that  there  were  demands  existing  at  the  date  of 
snch  receipt,  which  were  unsettled  and  unpaid,  al- 
thotigh  not  then  due.  Churchill  v.  Bradley,  43  N. 
Y.  Supr.   Ct.  170. 

A  receipt  embodied  In  a  promissory  note,  given 
upon  a  settlement  between  the  parties.  Is  open 
to  explanation  by  parol,  as  to  what  was  settled,  the 
same  as  If  it  were  in  a  separate  Instrument.  Smith 
V.  Holland.  61  N.  Y.  685. 

A  receipt  unexplained  Is  conclusive.  Moore  v. 
The  Fashion.  Newb.  49 :  S.  .C.  8  r.aw  Rep.  N.  8.  60; 
Moore  v.  Newbury,  6  McLean,  472. 

In  Conn.,  a  receipt  in  full.  Is,  In  the  absence  of 
fraud,  mistake,  accident  or  surprise,  a  good  de- 
fense In  bar.  It  will  operate  like  a  discharge  to  de- 
feat any  further  claim  by  the  party  giving  it. 
Beam  v.  Barniim.  21  Conn.  200:  Fuller  v.  Critten- 
den, 0  Conn.  401  ;  Tucker  v.  Baldwin,  13  Conn. 
137 ;  Hord  v.  Blackman,  19  Conn.  136. 

A  receipt  given  by  an  authorized  agent  Is  con- 
clusive upon  his  principal  for  the  amount  actually 
received,  but  no  further.  Dyer  v.  GIrard,  2  Ron, 
S6 :  see  Pate  v,  U.  S.  4  Ct.  of  CI.  S23 ;  see,  also, 
as  to  elfect  of  receipts  In  particular  cases.  U.  8. 
V.  Gear,  3  McLean,  871 :  7  On.  AttyGen.  40 :  Ml- 
clioud  T.  Olrod.  4  How.  603 ;  Butler  v.  The  Arrow, 
Newb.  69;  S.  C.  6  McLean,  470;  Jackson  v.  Hale, 
14  How.  S25  :  The  Mav  Paulina.  1  Sprague.  45 ; 
Leak  v.  Isaacson,  Abb.  Adm.  41 ;  Jackson  v.  White. 
1  Pet.  Adm.  179 :  Tbe  Neptnne,  1  Pet.  Adm.  180 ; 
The  Rajah,  1  Sprague,  199:  5  C.  6,  Law  Rep.  N.  8. 
208 :  Bates  v.  Seabury.  1  Sprague.  433 :  S.  C.  11 
T^w  Rep.  N.  S.  666;  Payne  v.  Alien.  1  Sprague, 
304 ;  Whitney  v.  Eager.  Crabbe,  422 ;  Picbl  v.  Bal- 
cben.  Olcott,  24. 
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gines  and  machinery  to  diminish  and  cheapen 
their  labors.  They  affirm  that  the  plaintiff 
participated  in  all  the  individual,  social  and 
religious  benefits  which  were  enjoyed  by  his 
fellows,  under  their  contract,  until  he  became 
possessed  by  a  spirit  of  discontent  and  disaffec- 
tion, a  short  time  before  his  member!«hip  ter- 
minated. They  deny  that  the  plaintiff  was 
wrongfully  excluded  from  the  Association,  or 
deprived  of  a  share  or  participation  in  the 
property  and  effects,  by  the  combination  or 
vovm  of  George  Rapp  and  his  associates;  but 
assert,  that  voluntarily,  and  of  his  own  accord, 
he  separated  himself  from  the  Society.  They 
deny  that  he  had  a  title  to  any  compensation 
for  labor  and  service  while  he  was  a  member, 
other  than  that  which  was  expended  for  his 
support,  maintenance  and  instruction,  and  that 
which  he  derived  during  the  time  from  tlie 
spiritual  and  social  advantages  he  enjoyed.  To 
support  this  averment,  they  epitomize  the  his- 
tory of  the  Harmony  Society,  and  the  agree- 
ments which,  from  time  to  time,  have  been  the 
basis  of  its  organization. 

The  Society  was  composed  at  first  of  Ger- 
mans, who  emigrated  to  the  United  States  in 
1805,  under  the  leadership  of  George  Kapp. 
The  members  were  associated  and  combined  by 
the  common  belief  that  the  government  of  the 
patriarchal  age,  united  to  the  commimity  of 
property,  adopted  in  the  days  of  the  Apostles, 
would  conduce  to  promote  their  temporal  and 
128*]  'eternal  happiness.  The  founders  of  the 
Society  surrendered  up  their  property  to  the 
Association  for  the  common  benefit.  The  So- 
ciety was  settled  originally  in  Pennsylvania, 
was  removed  in  1814  and  1815  to  Indiana,  and 
again  in  1826  to  Economy,  in  Pennsylvania. 

The  organic  law  of  the  Society,  in  regard  to 
their  property,  is  contained  in  sections  of  the 
Articles  of  Association,  adopted  in  1827  by  the 
associates,  of  whom  the  plaintiff  was  one.  They 
•re  as  follows:  "AH  the  property  of  the  Socie- 
ty, real,  personal  and  mixed,  in  law  or  equity, 
and  howsoever  contributed  and  acquired,  shall 
be  deemed,  now  and  forever,  joint  and  indi- 
visible stock ;  each  individual  is  to  be  considered 
to  have  finally  and  irrevocably  parted  with  all 
his  former  contributions,  whether  in  land, 
goods,  money  or  labor,  and  the  same  rule  shall 
apply  to  all  future  contributions  whatever 
they  may  be. 

"Should  any  individual  withdraw  from  the 
Society,  or  depart  this  life,  neither  he,  in  the 
one  case,  nor  his  representatives  in  the  latter, 
shall  be  entitled  to  demand  an  account  of  said 
■wntributions,  whether  in  land,  goods,  money 
or  labor;  or  to  claim  anything  from  the  Socie- 
ty as  matter  of  right.  But  it  shall  be  left  al- 
together to  the  discretion  of  the  Superintend- 
ent to  decide  whether  any,  and,  if  any,  what 
allowance  shall  be  made  to  such  member,  or 
his  representatives,  as  a  donation." 

The  defendants,  admitting,  as  we  have  seen, 
that  the  plaintiff,  until  1846,  was  a  contented 
member  of  the  Association,  answer  and  say, 
that  during  that  year  he  became  disaffected; 
used  violent  threats  against  the  associates; 
made  repeated  declarations  of  his  intentions  to 
leave  the  Society,  and  in  that  year  fulfilled  his 
design  by  a  voluntary  withdrawal  and  separa- 
tion from  the  Society,  receiving  at  the  same 
time  from  Georm  Bapp  $200  aa  a  donation. 


They  exhibit  as  a  part  of  the  answer,  a  writing, 
signed  by  the  plaintiff,  to  the   following  effect: 

"To-day  I  have  withdrawn  myself  from  the 
Harmony  Society,  and  ceased  to  be  a  member 
thereof;  I  have  also  received  of  George  Rnpp 
two  hundred  dollars  as  a  donation,  agreeably 
to  contract.  Joshua  Nachtrieb. 

Economy,  June  18,  1846." 

This  statement  of  the  pleadings  shows  that 
no  issue  was  made  in  them  upoc  the  merit  of 
the  doctrines,  social  or  religious,  which  form 
the  basis  of  this  Association;  nor  any  question 
in  reference  to  the  religious  instruction  and 
ministration,  or  the  domestic  economy  or  phys- 
ical discipline  which  their  leader  and  the 
other  managers  have  adopted  and  enforced. 
•Nor  do  they  suggest  any  inquiry  into  [*12& 
the  condition  of  the  members,  and  wliethcr 
they  have  experienced  hardship,  oppression,  or 
undue  mortification,  from  the  ambition,  avarice, 
or  fanaticism  of  their  guides  and  administra- 
tors. 

The  bill  depends  on  the  averments,  that  the 
plaintiff  approved  the  constitution  of  the  So- 
ciety; submitted  to  its  government;  obeyed 
its  regulations,  and  prized  the  advantage  of 
being  a  member.  The  burden  of  lii«  oompljiinr 
is,  that  he  was  wrongfully,  and  without  any 
fault  or  consent  on  his  pai't,  deprived  of  his 
station  through  the  combmation  of  the  leader 
and  his  assistants.  And  the  defendants  con- 
cede the  character  the  plaintiff  claims  for  him- 
self; they  concede  that  the  plaintiff  was  an  ap- 
proved and  blameless  member  of  the  Associa- 
tion, and  was  entitled  to  whatever  its  constitu 
tion  and  order  provided  for  the  temporal  good 
or  the  eternal  felicity  of  the  members,  and  os- 
sert  that  he  enjoyed  them  until  he  became  dix- 
affected  and  repining,  and  finally  surrendercnl 
to  a  spirit  of  discontent,  which  moved  him  t<> 
abandon  his  condition  and  privileges.  As  an 
evidence  of  this,  they  produce  a  writing,  signed 
by  him,  in  which  he  acknowledges  a  voluntary 
secession  from  the  Society,  and  claims  that  the 
case  has  arisen  to  authorize  him  to  make  an 
appeal  to  the  bounty  of  the  Superintendent, 
and  that  the  Superintendent  lias  answered  that 
appeal  by  a  donation.  The  value  of  this  writ- 
ing is  now  to  be  considered.  The  power  of  the 
Superintendent  to  subtract  from  the  otherwise 
"joint  and  indivisible  stock"  of  the  Society  a 
portion  for  the  individual  use  of  a  seceding*- 
member,  depends  upon  the  conrcssion  that  the 
member  has  withdrawn  voluntarily.  He  can- 
not supply  one  who  is  the  victim  of  covin  or 
combination.  The  evidence  shows  that  the 
mind  of  the  plaintiff,  in  June,  1846,  was  di«- 
quieted  in  consequence  of  his  connection  with 
the  Association,  and  that  he  contemplated  a 
change  in  his  condition;  that  he  made  inquirirn 
upon  the  expediency  of  a  removal  from  Econo- 
my, and  made  some  preparations  for  his  de- 
parture; that  the  leader  of  the  Society,  sus- 
pecting his  discontent,  and  discovering  some 
deviation  by  him  from  the  rules  of  the  Society, 
rebuked  him  with  harshness,  and  menacetl 
him  with  a  sentence  of  expulsion.  Some  of  the 
witnesses  testify  to  such  a  sentence,  while  the 
testimony  of  others  reduces  the  expressions  to 
an  admonition  and  menace.  But  two  days  aft- 
er the  occurrence  of  the  last  of  these  scenes 

and  before  any  removal  had  taken  place.  <ho^ 
writing  in  the  record  was  executed  by  him,  em — 
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bodying  His  dedsion  to  leave  the  Society,  and 
t«  accept  the  bouuty  tiie  constitution  permit- 
ted tlie  Superintendent  to  Iwstow.  Ttiis  writ- 
ing would  have  much  probative  force,  if  we 
were  simply  to  treat  it  as  on  admission  of  the 
ISO*]  statements  it  contains,  when  'consid- 
ered in  connection  with  other  evidence  in  the 
record.  But,  we  thinlc,  this  writing  is  some- 
thing more  tluin  an  admission,  and  stands  in  a 
different  light  from  an  ordinary  receipt.  The 
writing  must  be  treated  as  the  contract  of  dis- 
solution, between  the  plaintiff  and  the  Society, 
of  their  mutual  obligations  and  engagomcnts 
to  each  other.  No  evidence  of  prior  declara- 
tions or  antecedent  conduct  is  admissible  to 
contradict  or  to  vary  it. 

It  was  prepared  to  preserve  the  remembrance 
of  what  the  parties  had  prescribed  to  them- 
aelvcs  to  do,  and  expresses  their  intention  in 
their  own  la^uage;  that  such  was  its  object, 
is  oorrolMrated  by  the  fact  tliat  for  three  years 
there  is  no  evidence  of  a  contrary  sentiment. 
Treating  this  writing  as  an  instrument  of  evi- 
dence of  this  class,  it  is  clear  that  the  bill  has 
not  made  a  case  in  which  its  validity  can  be 
impeached.  To  enable  the  plaintiff  to  show 
that  the  rule  of  the  leader  (Uapp),  instead  of 
being  patriarchal,  was  austere,  oppres8iv«,  or 
tyrannical,  his  discipline  vexatious  and  cruel; 
his  instructions  fanatical,  and,  upon  occasions, 
impious;  his  system  repugnant  to  public  order, 
and  the  domestic  happiness  of  its  members;  his 
management  of  their  revenues  and  estate  rapa- 
cious, selflsh,  or  dishonest;  and  that  the  condi- 
tion of  his  subjects  was  servile,  ignorant  and 
degraded,  so  that  none  of  them  were  responsi- 
ble for  their  contracts  or  engagements  to  him, 
from  a  defect  of  capacity  and  freedom,  as  has 
been  attempted  by  him  in  the  testimony  col- 
lected in  this  cause,  it  was  a  necessary  pre- 
requisite that  bis  bill  should  have  been  so 
framed  as  to  exhibit  such  aspects  of  the  inter- 
nal arrangements  and  social  and  religious  econ- 
omy of  the  Association.  This  was  not  done; 
and  for  this  cause  the  evidence  cannot  be  con- 
sidered. The  authorities  cited  from  the  decis- 
ions of  this  court  are  decisive.  Very  v.  Levy, 
13  How.  346,  361;  Patton  v.  Taylor,  7  How.  167; 
Crockett  ▼.  Lee,  7  Wheat.  525. 

Decree  reversed— Bill  dismissed. 


THE  UNITED  STATES,  Appellant, 

V. 

THE  BRIO  "NEUREA,"  Her  Tackle,  etc, 
William  Kohler,  Claimant. 

(See  S.  C.  19  How.  92-90.) 

Libel  in  words  of  Act  creating  offense,  raffi- 
eient. 

It  a  libel  sets  forth  the  offense  In  the  words  of 
the  Statute  which  crrates  it,  with  snfflelent  cer- 
tainty as  to  the  time  and  place  of  Its  commission. 
it  is  all  .that  Is  necessary  to  put  the  claimant  on  his 
defense. 

Otiier  particulars  are  matters  of  evidence  which 
need  not  Im  averred. 

Argued  Dee.  2,  1850.       Decided  Dec.  17,  1866. 

APPEAL    from    the    District    Court    of   the 
United  States  for  the  Northern  District  of 
Oalifornia. 

On  September  2,  1834,  the  following  libel 
waa  filed  in  the  District  Court  of  the  United 
]6  It.  ed. 


States  for  the  Northern  District  of  California, 
by  S.  W.  Inge,  Esq.,  U.  S,  Dist.  Atty.,  in  be- 
half of  the  U.  S.,  against  the  brig  Neurea,  her 
tackle,  etc. 

The  libel  of  Samuel  W.  Inge,  Attorney  of 
the  United  States  for  the  Northern  District  of 
Culifornia,  who  prosecutes  on  behalf  of  the 
said  United  Staten  against  the  brig  Xeureu,  and 
against  all  ^rsous  intervening  for  their  inter- 
est therein,  m  a  cause  of  forfeiture,  alleges  and 
informs  as  follows: 

1.  That  Richard  P.  Ilnmmond,  Esq.,  Col- 
lector of  the  Customs  for  the  District  of  San 

I  Francisco,  heretofore,  to  wit:  on  the  thirty- 
first  day  of  .\ugu3t,  in  the  year  of  our  l..ord 

'  fighteen  hundred  and  fifty  four,  at  the  port  of 
Situ  Francisco,  and  within  the  Northern  Din- 
trict  of  California,  on  waters  that  are  naviga- 
ble from  the  sea  by  vessels  of  ten  or  more  tons 
burthen,  seized  as  forfeited  to  the  use  of  the 
said  United  States,  the  said  brig  Neurea,  be- 
ing the  property  of  some  person  or  persons  to 
the  said  attorney  unknown. 

2.  That  one  Kohler,  muster  of  the  said  brig 
Neurea,  which  is  a  vessel  owned  wholly  ur 
in  part  by  a  subject  or  subjects  of  the  king- 
dom of  Sweden,  did  on  the  first  day  of  June, 
in  the  year  of  our  Lord  eighteen  hundred  ana 
fifty-four,  at  the  foreign  port  of  Iloug  Kong, 
in  China,  take  on  board  said  vessel  two  hun- 
dred and  sixty-three  piisscngcrs,  which  was  a 
greater  number  of  passengers  than  in  the  fol- 
lowing proportion  to  the  space  occupied  by 
them  and  appropriated  for  their  use  on  board 
said  vessel,  and  occupied  by  stores  or  other 
goods  not  being  the  personal  luggage  of  such 
passengers;  that  is  to  say,  on  the  lower  deck 
or  platform,  one  passenger  for  every  fourteen 
clear  superficial  feet  of  deck,  with  intent  to 
bring  said  passengers  to  the  United  States  of 
America,  and  did  leave  said  port  with  the 
same;  and  afterwards,  to  wit:  on  the  twenty- 
sixth  day  of  August,  in  the  year  of  our  Lord 
eighteen  hundred  and  fifty  four,  did  bring  the 
said  passengers,  being  two  hundred  and  sixty- 
three  in  number,  on  board  the  said  vessel  to 
the  said  port  of  San  Francisco,  within  the  jur- 
isdiction of  the  United  States,  and  that  the 
said  passengers  so  taken  on  board  of  said  ves- 
sel and  brought  into  the  United  States  a» 
aforesaid,  did  exceed  the  number  which  could 
be  lawfully  taken  on  board,  and  brought  into 
the  United  States  as  aforesaid,  aa  limited  by 
the  1st  section  of  the  Act  of  Congress  approved. 
Feb.  22,  1847,  entitled,  "An  Aet  to  regulate  the 
carriage  of  passengers  in  merchant  vessels,"  to 
the  number  of  twenty  in  the  whole,  in  viola- 
tion of  the  Act  of  Congress  of  the  United  States 
in  such  cases  made  and  provided,  and  that  by 
force  and  virtue  of  the  said  Acts  of  Congress 
in  such  cases  made  and  provided,  the  said  ves- 
sel became  and  is  forfeited  to  the  use  of  the 
United  States. 

And  the  said  attorney  saith,  that  by  rrason 
of  all  and  singular  the  premises  aforesaid,  and 
by  force  of  the  Statute  In  such  cases  made  and 
provided,  the  aforementioned  vessel  became  and 
IS  forfeited  to  the  nse  of  the  said  United  States. 

Lastly.  That  all  and  singular  the  premises 
aforesaid  are  true,  and  within  the  admiralty 
and  maritime  jurisdiction  of  the  United  States, 
and  of  this  oonrt. 

Wherefore,  the  said  attorney  prays  the  iftiial 

Digitized  by  VjOOQlC 


92-06 


SUPBEUE    COUBI    OF   THE    UNITED    STATES. 


Disc.  Teem, 


process  and  monition  of  this  court  in  tliis  be- 
half to  lie  made,  and  that  all  persons  interested 
in  the  naid  vessel  may  be  cited  in  general  and 
special    to   answer   the   premises,   and   all   due 

Eroceedings  being  had,  that  the  said  vessel  may 
e,  for  the  causes  aforesaid,  and  other  appear- 
ing, condemned  by  the  definitive  sentence  and 
decree  of  this  court,  as  forfeited  to  the  use  of 
the  said  United  States,  according  to  the  form 
of  the  Statute  of  the  United  States  in  such 
cases  made  and  provided. 

S.  W.  Inge,  U.  8.  Dist.  Atty. 
Pr.  John  A.  Godfrey. 
The  defendant  having  answered,  subsequent- 
ly withdrew  his  answer  and  filed  a  demurrer, 
alleging  the  following  grounds: 

1.  That  the  said  libel  states  no  sufficient 
eausc  of  condemnation  of  said  ship. 

2.  Decause  said  libel  states  no  offense  against 
the  laws  of  the  United  States. 

3.  Because  the  said  libel  does  not  aver  that 
the  excess  of  passengers  carried  or  impurtt-d  on 
said  ship  were  so  carried  or  imported  on  the 
lower  deck  of  said  brig,  or  orlop  deck  thereof. 

4.  Because  the  facts  stated  in  said  libel  do 
not  constitute  a  violation  of  the  Passenger  Act 
of  the  United  States,  passed  in  1847,  or  any 
other  law  of  the  United  States. 

The  District  Judge  sustained  the  demurrer 
and  dismissed  the  libel;  whereupon  the  libel- 
ants took  an  appeal  to  this  court. 

Mr.  C.  Cashing,  Atty-Gen.,  for  the  plain- 
tiffs in  error. 

No  counsel  appeared  for  the  appellee. 

Mr.  Justice  Giier  delivered  the  opinion  of 
the  court: 

The  Swedish  brig  Meurea  was  seized  by  the 
Collector  of  Customs  at  San  Francisco,  as  for- 
feited to  the  United  States  under  the  Passen- 
ger Act  of  1847.  The  record  in  this  case  ex- 
hibits the  libel  for  information,  filed  on  behalf 
of  the  United  States,  a  demurrer  thereto  by  the 
elaimant,  and  a  decree  of  the  court  below  dis- 
missing the  libel.  The  appeal,  therefore,  brings 
under  review  the  question  of  the  sufficiency  of 
the  libel. 

The  claimant  sets  forth  the  following  grounds 
of  demurrer: 

1.  That  the  said  libel  states  no  sufficient 
eause  of  condemnation  of  said  ship. 

2.  Because  the  said  libel  states  no  offense 
•gainst  the  laws  of  the  United  States. 

3.  Because  the  said  libel  does  not  aver  that 
the  excess  of  passengers  carried  or  imported  on 
Mid  ship  were  so  carried  and  imported  on  the 
lower  deck  of  said  brig,  or  the  orlop  deck 
thereof. 

4.  Because  the  facts  stated  in  said  libel  do 
not  constitute  a  violation  of  the  Passenger  Act 
of  the  United  SUtes  of  1847,  or  any  other  law 
of  the  United  States. 

The  first,  second  and  fourth  are  but  differ- 
«nt  forms  of  the  same  general  assertion,  "that 
the  libel  states  no  offense." 

The  third,  which  is  more  specific,  objects  to 
the  libel  for  want  of  an  averment  that  the  pas- 
sengers were  carried  on  the  lower  deck. 

An  Information  for  forfeiture  of  a  vessel  need 
not  be  more  technical  in  its  language,  or  spe- 
«ifle  in  its  description  of  the  offense,  than  an 
indictment.  As  a  general  rule,  an  indictment 
for  a  statute  offense  is  sufficient,  if  it  describe 
<b«  offense  in  the  very  word*  of  the  Statute. 


The  exceptions  to  this  rule  are,  where  the 
offenses  created  by  statute  are  analogous  to 
certain  common  law  felonies  or  misdemeanors, 
where  the  precedents  require  certain  technical 
language,  or  where  spocial  averments  arc  nec- 
essary in  the  description  of  the  particular  of- 
fense, in  order  that  the  defendant  may  after- 
wards protect  himself  under  the  plea  of  autre- 
fois acquit  or  convict.  See  on  this  subject. 
United  States  t.  Gooding,  12  Wheat.  474. 

The  offense  created  by  the  Statute  on  which 
this  libel  is  founded,  has  no  analogy  to  any 
particular  common  law  crime.  If ,  therefore,  t  In- 
libel  sets  forth  the  offense  in  the  words  of 
*the  Statute  which  creates  it,  with  suin-  ["B.'i 
cicnt  certainty  as  to  the  time  and  place  of  its 
commission,  it  is  all  that  is  necessary  to  put 
the  claimant  on  his  defense. 

The  object  of  the  Act  in  question  is  the  pro- 
tection of  the  health  and  lives  of  pabsongeri 
from  becoming  a  prey  to  the  avarice  of  ship 
owners.  In  order  to  test  the  sufficiency  of  tin- 
libel,  it  will  be  necessary  to  set  forth  at  lcn<;th 
the  two  sections  under  which  it  was  framed : 

The  1st  section  provides  that  no  master 
"shall  take  on  board  such  vessel,  at  any  for- 
eign port  or  place,  a  greater  number  of  passen- 
gers than  in  the  following  proportion  to  the 
space  occupied  by  them  and  appropriated  to 
their  use,  and  unoccupied  by  stores  ur  other 
goods  not  being  the  personal  baggage  of  such 
passengers,  that  is  to  say,  on  the  lower  deck  or 
platform,  one  passenger  for  every  fourteen 
clear  superficial  feet  of  deck,  if  such  vessel  is 
not  to  pass  within  the  tropics  during  siicli 
voyage;  but  if  such  vessel  is  to  pass  within  the 
tropics  during  such  voyage,  then  one  passeiigi-r 
for  every  twenty  such  clear  superficial  feet  of 
deck;  and  on  the  orlop  deck  (if  any),  one  pas- 
senger for  every  thirty  such  superficial  feet  in 
all  cases,  with  intent  to  bring  such  passengers 
into  the  United  States  of  America,  and  shall 
leave  such  port  or  place  with  the  same,  and 
bring  the  same,  or  any  number  thereof,  within 
the  jurisdiction  of  the  United  States  aforesaid, 
or  if  any  such  master  of  vessel  shall  take  on 
board  of  his  vessel,  at  any  port  or  place  within 
the  jurisdiction  of  the  United  States  aforesaid, 
any  greater  number  of  passengers  than  the 
proportions  aforesaid  admit,  with  the  intent 
to  carry  the  same  to  any  foreign  port  or  place, 
every  such  master  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  be- 
fore any  circuit  or  district  court  of  the  United 
States  aforesaid,  shall,  for  each  passen^r  tak- 
en on  board  beyond  the  above  proportions,  be 
fined  in  the  sum  of  fifty  dollars,  and  may  also 
be  imprisoned  for  any  term  not  exceeding  one 
year:  Provided  that  this  Act  shall  not  be  con- 
strued to  permit  any  ship  or  vessel  to  carry 
more  than  two  passengers  to  every  five  tons 
of  such  ship  or  vessel." 

"See.  2.  That  if  the  passengers  so  taken  on 
board  such  vessel,  and  brought  into,  or  trans- 
ported from,  the  United  States  aforesaid,  shall 
exceed  the  number  limited  by  the  last  section, 
to  the  number  of  twenty  in  the  whole,  such  ves- 
sel shall  be  forfeited  to  the  United  States  afore- 
said, and  be  prosecuted  and  distributed  as 
forfeitures  are  under  the  Act  to  regulate  du- 
ties on  imports  and  tonnage." 

Now,  the  libel  conforms  strictly  to  the  re- 
quirements of  this  Act. 
^  1*  How. 
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It  aren  that  tbe  master  took  on  board  the 
••*]  Neurea  at  *Hong  Kong  in  China,  on  the 
let  of  June,  1864,  two  hundred  and  sixty- 
three  passengers.  That  this  was  a  greater 
number  than  in  proportion  to  the  space  occu- 
pied by  them,  viz.:  "on  the  lower  deck  or  plat- 
form" one  passenger  for  every  fourteen  clear 
superficial  feet,  with  intent  to  bring  said  pass- 
engers to  the  United  States.  That  he  after- 
wiurds,  viz.:  on  the  26th  day  of  August,  did 
bring  them  on  said  vessel  to  the  port  of  San 
Francisco.  That  the  passengers  so  taken  on 
board  and  brought  into  the  United  States  did 
exceed  the  number  which  could  be  lawfully 
taken,  to  the  number  of  twenty  in  the  whole,  etc. 

The  Act  does  not  require  an  averment  that 
the  passengers  "were  carried  or  imported  on 
the  lower  deck  or  the  orlop  deck." 

The  libel  (6ts  forth  every  averment  of  time, 
place,  numbers,  intention,  and  act,  in  the  very 
words  of  the  Statute.  It  was  not  necessary  to 
specify  the  precise  measurement  of  the  deck, 
or  to  show  by  a  mathematical  calculation  its 
incapacity;  nor  to  state  the  sex,  age,  color  or 
nation  of  the  passengers;  nor  how  many  more 
than  twenty  their  number  exceeded  the  re- 
quired area  on  deck.  All  these  particulars  were 
matters  of  evidence  which  required  no  special 
averment  of  them,  to  constitute  a  complete 
and  technical  description  of  the  offense. 

The  decree  of  the  District  Court  is,  therefore, 
reversed,  and  record  remitted  for  further  pro- 
ceedings. 


ELIZABETH  MOORE,  Complainant  and  Ap- 
pellant, 
v. 
RAY  GREENE  and  Benjamin  W.  Hawkfau. 

(Se«  a  C.  10  How.  69-72.) 

Adverse  possession  of  over  eighty  years,  not 
disturbed — Statute  of  Limitations  does  not 
begin  to  run  till  the  fraud  is  discovered — 
the  fraud  must  be  stated  and  the  time  it 
was  discovered —  burden  of  proof  is  on  him 
who  alleges  that  administrator's  sale  is  void. 
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An  adverse  possession  of  over  eighty  years,  relief 
Sinst  which  Is  barred  by  the  Statute  of  Llmita- 


ons.  will  not  be  distnrbed. 
_  Where  fraud  Is  alleged  aa  a  grouDd  to  set  aside 
■tatle,  the  Statute  does  not  begin  to  run  till  tbe 
~waud  Is  discovered. 

But  In  such  ease,  tbe  bill  mast  state  the  facts  and 
circumstances  making  the  fraud,  and  the  time  It 

The  burden  of  proof  that  an  admlnlstrator'a  sale 
^^as  Illegal  and  void,  falls  on  bim  who  attempts  to 
JQlsturb  a  possession  of  ages,  transmitted  and  en- 
joyed under  the  forms  of  law. 

Submitted  Dec  8,  18S6.    Decided  Dec.  24,  1856. 

APPEAL    from    the    Circuit    Court    of    the 
^ix  United  States  for  the  District  of  Rhode 
Island. 

The  bill  in  this  case  was  filed  in  the  Ciretut 
Court  of  the  United  States  for  the  District  of 
Rhode  Island,  by  the  appellant,  to  set  aside 
oertain  titles  on  the  ground  of  fraud. 

The  court  below  having  dismissed  the  bill, 
the  case  is  now  here  on  appeal. 

Nora. — Statute  of  I/lmltations  In  cases  of  fraud 
In  e<]ulty — see  note  to  Steams  v.  Page,  IS  U  fd.  D. 

IS  Ifc  ed. 


A  further  statement  appears  in  the  opinion 
of  the  court. 

Mr.  Randall  for  appellant. 

Messrs.  TilUnghast,  Bradley  and  Albert  C. 
Green  for  appellee. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  coancery  from  the  Cir- 
cuit Court  for  the  District  of  Rhode  Island. 

The  bill  was  filed  to  set  aside  certain  titles 
for  frauds  alleged  to  have  been  committed  in 
the  year  1767,  by  a  father  against  his  own 
children,  for  the  benefit  of  strangers.  The 
frauds  are  stated  to  have  been  investigated 
and  sanctioned,  directly  or  indirectly,  by  the 
Court  of  Probate,  by  referees  chosen  by  the 
parties  to  determine  their  matter  of  controver- 
sy, and  by  the  highest  courts  of  the  State. 

•The  legal  history  of  the  case  com-  ['11 
mences  in  July,  1767,  by  the  execution  of  a 
deed  by  .the  administrator  of  John  Manton  to 
Waterman  and  Pearce.  From  this  period  a 
series  of  events  are  detailed,  genealogical  and 
historical,  sweeping  over  near  a  century.  Acts 
are  stated  in  the  bill,  as  it  would  seem,  from 
mere  vague  reports,  and  sometimes  resting  on 
conjectures.  And  many  of  the  facts  set  forth, 
if  proved,  and  were  of  modem  occurrence,  would 
not  be  sufficient  to  avoid  the  titles  enumerated; 
but  the  facts  are  denied  generally  by  the 
anwers,  and  not  sufficiently  proved  by  the  evi- 
dence. 

The  lands  when  sold  were  comparatively  of 
little  value,  but,  by  the  progress  of  time  and 
the  advance  of  improvements,  they  are  now 
covered  with  large  manufacturing  establish- 
ments and  flourishing  villages.  Generation  aft- 
er generation  has  arisen  up  and  passed  away, 
of  individuals  connected  with  these  titles,  who 
increased  the  value  of  the  property  by  their 
large  expenditures;  and  the  property,  by  deed 
or  will,  or  by  the  law  of  descents,  has  been 
transmitted  through  the  generations  that  have 
passed,  without  doubt  as  to  the  legal  owner- 
ship. 

The  bill  was  filed  in  1861;  its  averments  of 
facts,  by  which  the  lapse  of  time  and  the 
Statute  of  Limitations  are  sought  to  be  avoid- 
ed, are  loose  and  unsatisfactory.  The  adverse 
entry  is  allied  to  have  been  made,  under  the 
deed  of  the  administrator  of  Manton,  in  1767; 
and  it  appears  that  Betty  Waterman,  the  com- 
plainant s  grandmother,  through  whom  the  ti- 
tle is  claimed  to  have  descended,  was  bom  in 

1766.  She  was  of  age  in  1777,  and  in  ten  years 
afterward  her  right  was  barred  by  the  Statute. 
It  is  true  the  date^of  her  coverture  does  not  ap- 
pear, but  as  she  was  only  11  years  of  age  in 

1767,  she  could  not  then  have  been  married; 
and  if  her  marriage  occurred  subsequently,  it 
was  a  cumulative  disability,  which  is  not  al- 
lowed by  the  Statute  of  Rhode  Island.  The 
complainant  became  of  age,  as  it  appears,  in 
1816,  and  her  10  years  expired  in  1826.  Her 
disability  of  coverture,  and  it  was  cumulative, 
expired  m  1840,  more  than  ten  years  before  the 
bill  was  filed. 

The  complainant  avers  that  from  the  death 
of  John  Manton,  in  1767,  to  1822,  1823  and 
1824,  his  estates  were  the  subject  of  legal  con- 
troversy and  litigation  in  courts  of  law;  and 
that  ever  since,  renewed  and  continued  claims 
and  demands,  by  the  heirs  of  Lydia  Thornton 
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and  Betty  Cttrpenter,  for  their  proportion  of 
said  estates,  as  Iiis  rightful  heirs  at  law,  upon 
tlie  assignees  of  the  Manton  estate,  and  upon 
all  perKuns  deriving  title  under  them,  have  Ijeen 
continuously  prosecuted.  But  prosecutions  to 
stop  the  operations  of  the  Statute  must  be  suc- 
cessful and  lead  to  a  change  in  the  possession. 
7S*]  'When  fraud  is  alleged  as  a  ground  to 
set  aside  a  title,  the  Statute  does  not  begin  to 
run  until  the  fraud  is  discovered;  and  this  is 
the  ground  on  which  the  complainant  asks  re- 
lief. But,  in  such  a  case,  the  l>iU  must  lie  spe- 
cific in  stating  the  facts  and  circumstances 
which  constitute  the  fraud;  and  also  as  to  the 
time  it  was  discovered.  This  is  necessary  to 
enable  the  defendants  to  meet  the  fraud,  and 
the  alleged  time  of  its  discovery.  In  these  re- 
spects, the  bill  is  defective  and  the  evidence  is 
still  more  so. 

The  complainant's  counsel  seem  to  suppose, 
that  as  the  defendants  in  their  answer  admit 
the  property,  at  least  in  part,  was  originally 
acquired  under  a  sale  of  Manton's  adminis- 
trator, they  are  bound  to  show  the  proceedings 
were  not  only  comformable  to  law,  but  they 
must  go  further,  and  prove  the  debts  for  which 
it  wan  sold  were  due  and  owing  by  the  de- 
consod.  So  far  from  this  beine  the  legal  rule, 
under  the  circumstances  of  this  case,  the  pre- 
sumptions are  in  favor  of  the  present  occu- 
pants, and  the  complainants  must  show  that 
the  administrator's  sale  was  illegal  and  void. 
After  an  adverse  possession  of  more  than  eigh- 
ty years,  when  the  farts  have  passed  from  the 
memory,  and,  as  in  this  case,  the  papers  are 
not  to  be  found  in  the  Probate  Court,  no  court 
can  require  of  the  defendants  proof  in  regard 
to  such  sale.  The  burden  of  proof  falls  upon 
him  who  attempts  to  disturb  a  possession  of 
ages,  transmitted  and  enjoyed  under  the  forms 
■of  law. 

Whether  we  consider  the  great  lapse  of  time, 
and  the  change  in  the  value  of  the  property,  or 
the  Statutes  of  Limitation,  the  right  of  the 
complainant  is  barred. 

The  decree  of  the  Circuit  Court  is  affirmed. 

AtTg  2  Curt.  C.  C.  202. 


I  vessel,  and  aUo  to  bind  blmaeU  and  the  owners 
I  perionallT  for  repairs  and  supplies,  to  the  fur- 
I  nlshers  thereof,  or  to  one  who  lends  moncT  to  pay 
such  furnishers,  and  the  master  does  so.  without 
I  any  aprtas  hypothecation,  wben  in  a  cose  of 
:  necessity  he  obulns  them  on  the  credit  of  the  ves- 
sel without  a  bottomry  bond. 

An  owner  pro  bac  vice,  such  as  one  who  baa  re- 
ceived the  vessel  on  what  Is  termed  a  "lay,"  In 
command  of  the  vessel,  has  tbe  same  power  to  bind 
I  the  vessel. 

But  a  case  of  necessity  Is  anlformly  required. 
Where  tbe  frelsbt  money  earned  by  thv  vck^pI 
was  sufllclent  to  pay  for  all  needfuf  repairs  and 
supplies.  If  it  bad  not  been  wronefally  dlvertmi. 
and  the  persons  dvlnR  tbe  credit  knew  this,  and 
aided  tbe  master  to  divert  the  frelsbt  money  i<> 
other  objects,  tbey  obtained  no  lien  on  tbe  ve-srl 
for  their  advances  to  pay  for  repairs  and  suppllex. 

Argued  Apr.  11,  18S5.      Decided  Dec  20,  18.50. 
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2«*]     •WILUAM     THOMAS,     Southworth 

Barnes,  Nathaniel  Russell  et  al.,  owners  of 

Um  Barque  Laura,  Appellants, 

v. 

JAMES  W.  OSBORN. 

(See  S.  C.  19  How.  22-60.) 

Master  may  bind  vessel  in  foreign  port  for  re- 
pairs and  supplies,  and  for  money  loaned 
therefor,  without  express  hypothecation  or 
bottomry  bond— owner  pro  hac  vice  in  com- 
mand may  do  so,  but  only  in  case  of  necessity 
— where  lender  aids  master  to  divert  freight 
money  to  other  objects,  he  gets  no  lien. 

By  tbe  maritime  law  of  tbe  United  States,  the 
master  of  a  vessel,  belni;  In  a  forelsn  port,  has 
power.  In  a  case  of  nccPHslty,  to  hypothecate  tbe 


None. — Lien  on  ships  for  repairs,  necessaries, 
snpplies,  etc.  Proceedings  in  rem  for — see  note  to 
The  Qrneral  Smttb,  4  h.  ed.  V.  8.  <09,  and  note  to 
BInlne  v.  Tbe  Charles  Carter.  2  L.  ed.  U.  8.  «ise. 

Wbot  contracts  will  support  marltlms  lien — see 
note.  70  L.B.A.  853. 
ftS4 


PPEAL    from    the    Circuit    Court    of    the 

L  United  States  for  the  District. of  Aliirylaiid. 

The  libel  In  this  case  was  filed  in  the  District 
Court  of  Maryland,  by  the  appellee,  as  a^iit 
and  assignee  of  Loring  &,  Co.,  a  merchaiitile 
!  house  of  Valparaiso,  to  recover  against  I  lie 
barque  Laura,  of  Massachusetts.  A  bill  for 
repairs  and  supplies  furnished  to  said  barque 
in  Valparaiso;  and  another  bill  of  two  itcmn. 
the  one  for  bread  furnished  to  said  barque  by 
the  above  merchantile  house  at  Valparaiso,  aiicl 
the  other  for  the  amount  of  a  draft  on  the  said 
house,  and  paid  by  them  for  the  barque's  ex- 
penses. 

The  District  Court  slightly  reduced  the  lattc>r 
item,  and  rendered  a  decree  for  the  libclanl*. 
This  decree  was  affirmed  by  the  Circuit  Court. 

The  case  further  appears  in  the  opinion  of 
the  court. 

Messrs.  George  W.  Brown  and  F.  W.  Bmne, 
for  the  appellants: 

The  appellanfs  will  contend  that  the  decree 
of  the  Circuit  Court  should  be  reversed  for 
the  following  reasons: 

1.  No  lien  on  The  Laura  was  created  for  th« 
expenses  paid  and  snpplies  furnished  by  Loring 
&  Co.,  Phineas  Leach,  on  whose  order  or  re- 
quest they  were  paid  and  furnished,  not  then 
being  the  master  of  the  barque.  No  one  but 
the  master  can  creat  an  implied  lien  on  a  ve«- 
sel. 

Conk.  Adm.  69;  Flander's  Ship.  181;  Flan- 
der's  Mar.  Law,  174,  176,  180;  Story,  Agencv, 
sees.  110-124;  Curt.  Mercb.  Seamen,  70,  1((5- 
185;  The  St.  Jago  de  Cuba,  0  Wheat.  400-416; 
The  Phebe,  1  Ware,  2786;  Sarchet  v.  Sloop  Da- 
vis, Crabbe,  190-201;  Jones  v.  Blum,  2  Rich., 
475-479;  Thorn  v.  Hicks,  7  Cow.  700;  James 
r.  Bi.xby,  11  Mass.  37.  38,  40,  41;  Sproat  v. 
Donnell,  28  Me.  187 ;  Thompson  t.  Snow,  4  Ma. 
268;  Urann  v.  Fletcher,  1  Gray,  128;  Webb  v. 
Peirce,  1  Curt.  C.  C.  106-113;  Reeve  t.  Davis, 
1  Ad.  &.  E.  311;  Mintum  v.  Maynard,  17  How. 
477;  Tbe  Aurora,  1  Wheat.  103;  Green  way  v. 
Turner,  4  Md.  290,  303;  Young  t.  Brander,  H 
East,  12;  Frazer  v.  Marsh,  13  East, 238;  itogart 
▼.  The  John  Jay,  17  How.  401;  Abb.  .Shi|k 
128;  1  Bell's  Com.  506;  The  Jane,  1  Dod. 
401;  2  Starr's  Inst.  0.53-065,  902-900;  Harper 
V.  The  New  Brig  Gilpin,  543. 

2.  And  the  facts  which  came  to  the  knowl- 
edge of  Loring  &  Co.  were  sufficient  to  have 
put  them  on  the  inquiry  as  to  the  legality  of 
the  right  which  Leach  claimed  to  exercise  over 
The  l^nra,  and  such  an  inquiry  would  hsvo 
enabled  them  to  ascertain  that  he  bad  nn  stieh 
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right.  They  had  therefore  constrwctive  notice 
of  all  the  facts  to  which  such  an  inquiry  might 
have  led. 

Curt.  On  Seamen,  151-153;  Carr  y.  Hilton, 
1  Curt.  C.  C.  303,  and  canes  there  cited;  Ring- 
gold V.  Bryant,  3  Md.  Ch.  493;  Magruder  v. 
Peter,  II  G.  &  J.  243;  Baynard  v.  Norris,  5 
Oill,  468;  Oliver  v.  Piatt,  3  How.  370-396; 
Harrison  ▼.  Vose,  9  How.  372. 

3.  The  credit  in  the  case  was  not  given 
to  the  vessel,  nor  is  the  captain  nor  the  owners 
of  the  vessel  liable.  In  the  accounts  current, 
in  evidence,  the  charges  are  to  Leach  person- 
ally. 

The  Amstel,  Blatchf.  &  H.  217;  James  v. 
r.ixby,  11  Mass.  36;  Thorn  v.  Hicks,  7  Cow. 
700;  Zane  v.  Brig  President,  4  Wash.  459; 
The  American  Ins.  Co.  v.  Coster,  3  Paige,  331; 
Leiand  v.  The  Medora,  2  W.  &  M.  97. 

4.  If  any  lien  existed,  it  was  waived  by  Lor- 
ing  &  Co. 

lUaine  t.  The  Charles  Carter,  4  Cranch,  331 ; 
The  Utility,  1  Blatchf.  &  H.  222;  The  Boston, 
I  Blatchf.  &  H.  326;  The  Aurora,  I  Wheat.  104; 
Packard  v.  The  Louisa,  2  W.  &  M.  56. 

5.  The  rule  of  law  is,  that  the  credits  in 
an  account  current  are  to  be  applied,  in  the 
or(l<>r  of  time,  to  the  items  constituting  the 
<lcbits  in  the  account.  If  this  rule  be  applied 
to  this  case,  the  claim  of  the  appellee  is  more 
tli.t)i  paid. 

U.  S.  T.  Kirkpatrick,  0  Wheat.  737;  Jones 
V.  The  U.  S.  7  How.  601 ;  Tayloe  v.  Sandiford, 
7  Wheat.  20;  Whetmore  v.  Murdock,  3  W.  & 
.M.  395;  riass  v.  Stimson,  3  Sumn.  112;  U.  S. 
V  Wardwell,  6  Mass.  87;  McDowell  v.  Black- 
sloiip  Cnr.al  Co.  5  Mass.  12;  Pattison  v.  Hull,  0 
Cow.  770;  Allen  v.  Culver,  3  Den.  203;  Miller 
V.  Miller,  23  Me.  24;  Bodenham  v.  Purchas,  2 
1$.  &,  Aid.  46;  Smith  v.  Wigley,  3  Moo.  &  Sc 
174. 

6.  If  the  above  rules  should  not  be  sus- 
tained, the  appellants  contend  that  the  remit- 
Uiicc  from  Garrison  Sc  Fritz,  being  the  pro- 
ceeds of  the  cargo  shipped  by  Loring  &  Co., 
■should  be  applied  ratably  to  the  different  items 
rniistituting  the  balance  of  the  account. 

Perris   v.   Roberts,    1    Vem.   34;    Waller   v. 

/.acy,   1   Man.  &  G.  64,  30;   E.  C.  L.  340  to 

3tiO;.  Blackstone   Bank  v.  Hill,   10  Pick.  129; 

Commercial    Bank    v.    Cunningham,    24    Pick. 

270,  271 ;  Cage  v.  Her,  5  Sm.  &  Mar.  410. 

Messrs.  S.  T.  Wallis  and  J.  H.  Thonuu,  for 
♦  tie  appellee: 

The  proctors  of  the  appellee  will  contend: 
1.  Whether  Leach,  by  the  terms  of  the  con- 
^  «act   under   which   he  navigated   the  barque, 
^^■^-as  or  was  not  to  be  regarded  as  her  tempora- 
■~  y   owner,  at  the  time  when  the  repairs  and 
*-*-upj)lie8    in    controversy    were    furnished,    and 
^kj^liether  the  general  owners  were  or  were  not 
^k»und   personally   by   his   contracts   for  neces- 
^•saries,  Tie   was   at   all   events   master   of  the 
^larque  and  imposed  a  lien  in  rem  by  ordering 
-9ind  receiving  such  repairs  and  supplies  for  her, 
in  a  foreign   port.     His  relation   to  the  vessel 
~was    not    altered    by    his    having    temporarily 
intrusted  Easton,  his  mate,  with  her  naviga- 
tion, nor  was  the  responsibility  of  the  vessel 
herself  to  Loring  &  Co.,  for  repairs  and  sup- 
plies, at  all  affected  by  the  secret  agreement  be- 
tween Leach  and  the  owners,  of  which  Loring 
A  Co.  were  ignorant. 
16  Ii.  «d. 


The  General  Smith,  4  Wheat.  438;  The  Nes- 
tor, 1  Sumn.  78;  The  Tribune,  3  Sumn.  149; 
Arthur  v.  The  Cassius,  2  Story,  02-94;  The 
Chusan,  2  Story,  467;  The  William  and  Emel- 
ine,  1  Blatchf.  &  How.  71;  Webb  v.  Pierce,  1 
Curt.  C.  C.  110;  Arthur  v.  Barton,  6  Meea.  & 
W.  142;  The  St.  Jago  de  Cuba,  9  Wheat.  409; 
Rich  V.  Coe,  Cow.  636;  Reeve  v.  Davis,  1  Ad. 
&  E.  316;  Sarchet  v.  The  Davis,  Crabbe,  201: 
Story,  Agency,  sees.  36,  120;  North  t.  The 
Eagle,  Bee,  78;  Skolficld  v.  Potter,  Daveis,  397; 
L'Arina  v.  The  E.xchange,  Bee,  108;  The  Vir- 
gin, 8  Pet.  552;  1  Bell's  Com.  525;  Hays  ▼. 
Pacific  Steam  Co.  17  How.  598;  Peyroux  v. 
Howard,  7  Pet.  341;  Revens  v.  Lewis,  2  Paine 
C.  C.  207. 

Even  if  Easton  is  to  be  regarded  as  master, 
the  fact  that  the  repairs  and  supplies  were  fur- 
nished with  his  knowledge  and  consent  and  un- 
der his  superintendence,  is  sufficient  to  charge 
the  barque  with  the  usual  maritime  lien. 

Stewart  v.  Hall,  2  Dow.  32;  Voorhees  T. 
The  Eureka,  14  Mo.  56. 

The  onus  of  showing  a  waiver  of  the  cus- 
tomary maritime  lien  by  giving  credit  to  Ijeach, 
rests  on  the  appellants,  and  they  must  not  only 
show  that  such  credit  was  given,  but  that  it 
was  exclusive,  and  with  the  intent  to  forego 
all  recourse  in  rem. 

The  circumstances  of  the  transaction,  the 
mode  of  making  the  charges,  and  the  certifi- 
cates required  from  Leach  to  the  validity  of 
the  accounts  against  the  "barque  and  owners," 
all  establish  affirmatively  that  the  credit  of  the 
vessel  was  especially  looked  to,  and  the  usual 
remedy  against  her,  particularly  reserved. 

Ex  parte  Bland,  2  Rose,  92;  Stewart  v.  Hall, 
2  Dow.  29-37;  The  Chusan,  2  Story,  468; 
Peyroux  v.  Howard,  7  Pet.  344;  The  Nestor,  1 
Sumn.  75;  North  v.  The  Eagle,  Bee,  78. 

Even  if  the  relation  of  Leach  to  the  vessel 
was  not  such  as  necessarily  to  raise  an  implica- 
tion of  lien  from  his  mere  contract  for  repairs 
and  supplies,  he  had  the  right  to  pledge  the  ves- 
sel expressly.  The  proof  shows  that  he  did 
this,  and  the  lien  thus  expressly  imposed,  be- 
ing of  a  maritime  nature,  became  proprio  vigore, 
enforceable  in  admiralty. 

Alexander  v.  Ghiselin,  5  Gill,  182;  Sullivan 
V.  Tuck,  1  Md.  Ch.  62;  The  Nestor,  1  Sumn. 
78;  The  Marion,  1  Story,  73;  The  Hilarity,  1 
Blatchf.  4  H.  92;  Bogart  v.  The  John  Jay,  17 
How.  401;  The  Draco,  2  Sumn.  177. 

5.  That  Mr.  Atherton,  the  partner  of  the  old 
firm  of  Loring  &  Co.,  who  was  seen  by  Weston 
at  Valparaiso,  had  no  right  to  disavow  or 
waive  the  lien  of  the  firm  on  The  Laura, 
after  the  partnership  dissolved,  and  that  even 
if  he  had,  there  was  nothing  in  his  intercourse 
with  Weston  or  his  omission  to  insist  at  that 
time,  on  the  payment  of  the  present  claim, 
from  which  any  such  disavowal  or  waiver  could 
be  inferred. 

6.  That  there  was  no  concealment  on  the 
part  of  Loring  &,  Co.,  of  their  claim  of  lien, 
and  no  laches  or  delay  in  ascertaining  it.  No 
rights  of  third  parties  had  intervened,  nor  had 
any  settlement  previously  taken  place  between 
Capt.  Leach  and  his  owners. 

Stewart  v.  Hall,  2  Dow.  29;  The  Nestor,  1 
Sumn.  83;  The  Chusan,  2  Story,  468. 

7.  That  no  appropriation  was  made  by  Capt. 
Leach  of  the  Pananm  remittance  to  the  pay- 
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Dient  of  ihe  claim  in  controversy  here.  If  any 
appropriation  of  it  was  made  at  all,  it  was  by 
I/>ring  &  Co.,  to  Leach's  private  account,  but 
even  if  this  be  not  regarded  as  an  appropria- 
tion, the  court  will  appropriate  the  credit,  not 
necessarily  to  the  first  item  of  indebtedness, 
but  according  to  equity,  to  the  most  precarious 
debt,  or  more  properly  still,  to  the  payment  of 
advances  on  the  very  cargo  which  produced 
the  remittance. 

The  Mayor,  etc.  v.  Patten,  4  Cranch,  317; 
Field  V.  Holland.  6  Cranch,  8;  The  U.  S.  v. 
Kirkpatrick,  9  Wheat.  720;  Thompson  v.  Phe- 
Ian,  2  Foster  (N.  H.)  350;  Green  v.  Whittiker, 
1 H.  &  J.  756;  Cremer  v.  Higginson,  1  Mass.  338. 

Mr.  Justice  Curtis  delivered  tlie  opinion  of 
the  court: 

This  is  an  appeal  from  the  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  Maryland,  sitting  in  admiralty.  A  libel  was 
filed  for  the  District  Court  by  the  appellee,  as 
assignee  of  Lorinc  &  Co.,  merchants  in  Valpa- 
raiso, aserting  a  lien  on  the  barque  Laura,  of 
Plymouth,  in  the  State  of  Mnssachusetts.  for 
the  cost  of  repairs  and  supplies'  furnished  to 
that  vessel  at  Valparaiso.  The  District  Court 
decreed  for  the  lien,  the  Circuit  Court  affirmed 
that  decree,  and  the  claimants  have  brought 
the  cause  here  by  appeal. 

It  appears  that  in  January,  1849,  Phineas 
Leach,  who  had  previously  been  in  command 
of  the  barque,  contracted  with  her  owner  to 
take  her  on  what  is  termed  "a  lay."  There 
does  not  appear  to  have  been  any  written  con- 
2«*]  tract  of  efTreiRlitmcnt  'between  them, 
nor  are  the  terms  of  their  agreement  fully  de- 
•eribed  by  any  witness.  But  this  mode  of  em- 
ploying vessels  is  so  common,  and  its  terms 
and  legal  effect  so  well  settled  by  long  usa{;e, 
it  has  been  so  often  before  the  courts  and  the 
subject  of  adjudication,  that  no  embarrass- 
ment is  felt  by  us  concerning  the  terms  and 
conditions  on  which  Leach  took  the  vessel. 

We  understand  from  hi*  testimony,  as  well 
as  from  known  usage,  ascertained  and  adjudi- 
cated on  in  the  courts,  that  the  master  had  the 
entire  possession,  command  and  navigation  of 
the  vessel ;  that  he  was  to  employ  her  in  such 
freighting  voyages  as  he  saw  fit;  that  he  was 
to  victual  and  man  the  vessel  at  his  own  ex- 
pense; that  the  owners  were  to  keep  the  ves- 
sel in  repair;  that  from  the  gross  earnings 
were  to  be  deducted  all  port  charges,  and  the 
residue  was  to  be  divided  into  two  equal - 
parts,  one  of  which  was  to  belong  to  the  own- 
ers, the  other  to  the  master;  and  that  this 
agreement  could  be  terminated  by  the  restora- 
tion of  the  vessel  to  the  owners  by  the  master, 
or  by  their  intervention  to  displace  him,  at 
the  end  of  any  voyage,  but  not  while  conduct- 
ing any  one  which  he  had  undertaken. 

Having  possession  and  command  of  the  ves- 
sel under  such  a  contract.  Leach  sailed  from 
New  Orleans  in  January,  1849,  and  after  mak- 
ing a  voyage  to  Rio  de  Janeiro,  he  sailed  for 
and  arrived  at  Valparaiso  in  November,  1849. 

It  is  necessary  to  state  with  some  particular- 
ity the  voyages  made  after  his  arrival  at  Val- 
paraiso. He  sailed  thence  in  December,  1849, 
with  a  cargo  of  Chili  produce,  on  a  freight 
amounting  to  about  $7,000,  for  San  Francisco, 
where  ha  arrived  and  delivered  the  cargo.  He 
5S6 


went  thence  to  Talcuhana  in  ballast;  and,  bar- 
ing an  intention  to  buy  a  cargo  there  on  bis 
own  accoimt,  he  wrote  to  tioring  &  Od.,  from 
San  Francisco,  to  obtain  from  them  a  credit, 
on  which  to  raise  money  to  pay  for  the  balance 
of  the  cost  of  this  cargo,  after  appropriating 
towards  it  the  froip^lit  money  in  his  hands. 
Loring  &  Co.  granted  him  a  credit  for  $3,000, 
to  be  re-imbursed  by  Lcnch's  draft  on  himself 
at  San  Francisco,  at  five  per  cent,  premium. 
At  Talcuhana,  Leach  drew  on  Loring  &,  Co.  for 
$7,000,  and  bought  doubloons;  but  not  being 
able  to  procure  a  cargo  there,  or  at  Mnnle.  he 
sailed  to  Valparaiso,  where  he  arrived  in  July, 
1850.  He  handed  over  to  Loring  k  Co.  the 
doubloons  and  the  proceeds  of  bis  freight  mon- 
ey, which  was  in  gold  dust,  and  they  suppli<-d 
the  vessel  and  purchased  a  cargo  for  I>cachV 
account,  charging  a  fuaranly  commission  of 
five  per  cent,  on  their  advances,  and  also  a 
commission  of  two  and  a  half  per  cent,  on  their 
purchases.  They  rendered  Leach  'an  ac-  ['27 
count,  in  which  he  is  charged  with  the  supplies 
of  the  barbae  and  the  cost  of  the  cargo,  and 
their  commissions,  and  credited  with  the  mon- 
eys received  from  him. 

T^ach  carried  this  cargo  to  San  Francisco; 
and,  having  sold  it,  made  an  arrangement 
with  the  mercantile  house  of  Flint,  Peabody 
&  Co.,  established  at  San  Francisco,  that  He 
would  go  to  Valparaiso,  and  ship  cargoes  thence 
to  them  oh  their  and  his  joint  account,  draw- 
ing on  them  for  the  cost.  This  arrangement 
was  not  limited  to  cargoes  by  The  Laura,  but 
was  to  extend  to  such  other  vessels  as  leach 
might  take  up  for  the  purpose. 

From  San  Francisco  xAach  sailed  in  The 
Laura  to  Talcuhana,  where  he  saw  one  of  the 
firm  of  Loring  &  Co.,  who  gave  him  a  ereait 
for  $10,000  to  buy  a  cargo  there.  He  pur- 
chased part  of  a  cargo;  but,  not  being  able  to 
complete  it,  went  to  Valparaiso,  where  he  ar- 
rived in  May,  1851.  He  then  informed  Lor- 
ing ft  Co.  of  his  arrangement  with  Flint,  Pea- 
body  &  Co.,  and  they  agreed  to  advance  him 
funds,  to  enable  him  to  carry  the  arrangement 
into  effect — to  be  reimbursed  by  remittances 
from  San  Francisco,  with  five  per  cent,  com- 
mission, and  one  per  cent,  a  month  for  interest. 
He  accordingly  left  the  vessel,  putting  Easton, 
his  mate,  in  command;  and  Loring  &  Co.  pur- 
chased the  residue  of  the  cargo  for  The  Laura, 
charging  its  cost  to  the  joint  account  of  Leach, 
and  Flint,  Peabody  &  Co.,  and  The  Laura  sailed 
in  May,  1851,  for  San  Francisco.  She  returned 
in  ballast  to  Valparaiso  in  March,  1852 ;  and  at 
that  time  the  principal  bills  for  repairs  and 
supplies,  claimed  in  this  case,  were  incurred. 
In  March,  1852,  The  Laura  again  sailed,  under 
Easton's  command,  for  San  Francisco,  via  Pey- 
ta,  where  she  touched  to  complete  her  cargo, 
and  Easton  there  drew  a  bill  on  Loring  &  Co. 
to  reimburse  advances  made  to  him  m  that 
port — partly  to  pay  for  cargo  purchased  there, 
and  partly  to  pay  for  supplies  and  port  charges. 

The  Laura  returned  to  San  Francisco  in  Sep- 
tember, 1852,  where  she  was  taken  possession 
of  by  Captain  Weston,  who  had  been  sent  there 
by  the  owners  to  bring  her  home.  The  owners 
gave  no  consent  to  the  above-described  proceed- 
ings of  Leach  in  respect  to  the  use  and  employ- 
ment of  the  barque.  From  the  tinle  when 
Leach  left  the  command  of  The  Laura  in  May^ 
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1851,  he  remained  in  Valparaiso,  and  by  means 
of  funds  furnished  by  Loring  &  Co.,  and  with 
their  assistance,  he  purchased  and  made  six 
shipments  of  cargoes  by  vessels  other  than  The 
Laura,  under  his  arrangement  with  Flint,  Pea- 
body  &,  Co.,  and  Loring  &  Co.  He  had  a  desk 
in  the  counting-house  of  Loring  &  Co.,  and 
there  transacted  his  business. 

Setting  aside  all  the  special  facts  of  this 
S8*]  case,  and  viewing  it  'only  as  an  ordinary 
transaction,  by  which  the  master  of  an  Ameri- 
can vessel  procured  repairs  and  supplies,  and 
advances  of  money  to  pay  for  repairs  and  sup- 
plies, in  a  foreign  port,  the  first  question  which 
arises  is,  whether  he  had  power  to  hypothecate 
the  vessel  as  a  security  for  their  payment, 
otherwise  than  by  a  liottomry  bond,  which 
must  make  the  payment  dependent  on  the  ar- 
rival of  the  vessel,  and  creates  no  personal  li- 
ability of  the  owners. 

We  understand  it  to  be  definitely  settled  by 
the  cases  of  Stainbank  v.  Penning,  6  Eng.  L.  & 
Eq.  412,  decided  by  the  Court  of  Common 
Pleas  in  1851,  and  Stainbank  v.  Shephard,  20 
Eng.  L.  &,  Eq.  547,  on  writ  of  error  in  the  Ex- 
chequer Chamlier,  so  late  as  1853,  that  by  the 
law  of  England  the  master  of  a  ship  has  not 
power  to  create  a  lien  on  the  vessel  as  security 
for  the  payment  for  repairs  and  supplies  ob- 
tained in  a  foreign  port,  save  by  a  bottomry 
bond;  that  he  can  only  pledge  his  own  credit 
and  that  of  his  owners,  but  cannot,  by  any  act 
of  his,  give  the  creditor  security  on  the  vessel; 
while,  at  the  same  time,  the  personal  liability 
of  the  owners  continues.  Neither  of  those 
learned  courts  considered — perhaps  there  was 
no  occasion  for  them  to  consider  (Pope  v.  Nick- 
erson,  3  Story,  46S),  what  should  be  the  elTect 
in  an  English  tribunal,  of  the  law  of  the  place 
where  the  repairs  and  supplies  were  obtained, 
if  that  law  tacitly  created  a  lien  on  the  vessol. 
See  Story's  Con.  of  Laws,  sec.  322  b,  401-403. 
These  decisions  rest  merely  upon  the  want  of 
authority  in  the  master,  according  to  the  law  of 
England,  to  create,  by  his  own  act,  an  absolute 
hypothecation  of  the  vessel  as  security  for  a 
loan.  But  the  maritime  law  of  the  Unitea 
States  is  settled  otherwise — in  harmony  with 
the  ancient  and  general  maritime  law  of  the 
commercial  world.  The  master  of  a  vessel  of 
the  United  States,  being  in  a  foreign  port,  has 
power,  in  a  case  of  necessity,  to  hypothecate 
the  vessel,  and  also  to  bind  himself  and  the 
owners,  personally,  for  repairs  and  supplies; 
and  he  does  so  without  any  express  hypotheca- 
tion, when,  in  a  case  of  neccssitjr,  he  obtains 
them  on  the  credit  of  the  vessel  without  a  bot- 
tomry bond. 

The  Ship  General  Smith,  4  Wheat.  438;  Pey- 
roux  ▼.  Howard,  7  Pet.  324,  341;  The  Virgin, 
8  Pet.  538;  The  Nestor,  1  Sumn.  73;  The  Chus- 
•n,  2  Story,  455;  The  Phojbe,  1  Ware,  263; 
Davis  V.  Child,  Daveis,  71;  The  William  and 
Emeline,  1  Blatchf.  &  H.  06;  Davis  v.  A  New 
Brig,  Gilpin,  487;  Sarchet  v.  The  Davis,  Crabbe, 
185. 

It  is  not  material  whether  the  hypothecation 
is  made  directly  to  the  furnishers  of  repairs 
and  supplies,  or  to  or"  who  lends  money  on 
the  credit  of  the  vesse'  ' '  -  <•-«<«  of  necessity, 
to  pay  such  furnishers.  "Through  all  time," 
2»*]  says  Valin,  "by  the  'use  and  custom  of 
the  seas,  it  has  been  allowable  for  the  master 
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to  borrow  money,  on  bottomry  or  otherwise, 
upon  the  hull  and  keel  of  the  vessel,  for  repairs, 
provisions,  and  other  necessaries,  to  enable  him 
to  continue  the  voyage,"  Com.  on  Art.  19  Ord. 
of  1081;  and  this  assertion  rests  upon  suifi- 
cient  authority.  The  Roman  law,  de  exer- 
citoria  actione,  D,  14,  1,  authorized  a  simple 
loan,  and  does  not  confine  the  master  to  borrow 
on  bottomry.  The  Consulate  del  Mare,  ch. 
104,  105,  236,  the  Laws  of  Wisby,  art.  13,  the 
Laws  of  Oleron,  art.  1,  Le  Guidon,  ch.  5,  art. 
33,  the  French  Ordinance  of  1681,  art.  19,  as 
well  as  the  present  French  Code  de  Commerce, 
art.  234,  concur  in  allowing  the  master  to  con- 
tract a  simple  loan,  in  a  case  of  necessity,  bind- 
ing on  the  vessel.  A  ditfcrcnce  of  opinion  ex- 
ists between  Valin  and  Emerigon,  concerning 
the  power  of  the  master  also  to  bind  the  own- 
er to  accept  bills  of  exchange  for  the  sum 
borrowed;  but  they  concur  in  opinion  that  the 
master  has  power  to  contract  a  loan  to  pay  for 
repairs  and  supplies,  and  to  give  what  we  term 
a  lien  on  the  ship  as  security,  in  case  of  neces- 
sity. See  Valin's  Com.  art.  19;  Emerigon's 
Con.  a  la  Grope,  ch.  4,  sec.  11;  Vol.  II.  p. 
484,  etc.  In  another  place,  c]i.  12,  sec.  4, 
Emerigon  observes:  "It  matters  little  whether 
one  has  lent  money  or  furniched  materials." 
The  older  as  well  as  the  more  recent  commen- 
tators are  of  the  same  opinion.  Kuricke,  765; 
Loccenius,  lib.  3,  ch.  7,  n.  6;  Stypmannus,  417, 
n.  107;  Boulay  Paty  Cours  de  Droit.  Com.  tit. 
1,  sec.  2,  Vol.  I.  p.  39,  and  tit.  4,  sec.  14,  Vol. 
1.  pp.  151-163;  Pardessus  Droit  Com.  Vol. 
III.  n.  631,  644,  660;  Pardessus  Col.  Vol.  IL 
p.  225,  note.  The  subject  has  been  elaborately 
examined  by  Judge  Ware,  in  Davis  v.  Child, 
Daveis,  75,  and  we  are  satisfied  he  arrived  at 
the  correct  result. 

Nor  do  we  think  the  fact  that  the  mas- 
ter  was  charterer  and  pro  hac  vice  necessarily 
deprived  him  of  this  power.  It  is  true  it  does 
not  exist  in  a  place  where  the  owner  is  present. 
The  St.  Jago  de  Cuba,  9  Wheat.  409.  But  this 
doctrine  cannot  be  safely  extended  to  the  case 
of  an  owner  pro  hac  vice  in  command  of  the 
vessel.  Practically,  this  special  ownership 
leaves  the  enterprise  subject  to  the  same  neces- 
sities as  if  the  master  were  master  merely, 
and  not  charterer,  and  the  maritime  law  gives 
him  the  same  power  to  borrow  to  meet  that 
necessity,  as  if  he  were  not  charterer.  The 
Consulat  de  la  Mcr,  ch.  289,  2  Par.  Col.  337, 
has  provided  for  the  very  case,  for  it  makes 
the  mterest  of  the  general  owner  responsible 
for  the  contracts  of  the  master  who  has  re- 
ceived the  vessel  "en  commando;"  and  one  spe- 
cies of  this  contract  was  what  we  should  term 
"a  lay" — that  is,  a  participation  in  profits.  Vide 
2  'Par.  Col.  186,  note  3;  52,  note  1;  49,  ['SO 
note  4;  and  the  chapters  there  referred  to. 

It  is  true  the  master  cannot  bind  the  general 
owners  personally  for  supplies  which  he,  as 
charterer,  was  to  furnish.  Webb  v.  Pierce,  1 
Curt.  110.  Neither  could  he  bind  them  beyond 
the  value  of  their  shares  in  the  vessel  under  the 
ancient  maritime  law.  Consulat,  ch.  34.  239, 
and  Pardessus'  note,  Vol.  II.  p.  225.  Emer- 
igon is  of  opinion  that  the  effect  of  the  French 
ordinance  is  the  same.  Con.  ft  la  Grope,  ch.  4, 
sec.  11.  In  our  law,  if  the  master  is  the  agent 
of  the  owners,  his  contracts  are  obligatory  on 
them  personally.     When  he  acts  on  his  owa 
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account,  he  does  not  create  any  obligation  on 
them.  But  it  does  not  follow  that  he  may  not 
bind  the  vessel.  .In  Freeman  v.  Buckingham, 
18  How.  182,  it  was  held  that  contracts  of  af- 
freightment entered  jnto  by  the  master,  within 
the  scope  of  his  apparent  authority  as  master, 
bind  the  vessel  to  the  merchandise  for  the  per- 
formance of  such  contracts,  wholly  irrespective 
of  the  ownership  of  the  vessel ;  and  whether  the 
master  be  tbe  agent  of  the  general  or  special 
owner— and  this  upon  the  principle  that  the 
general  owner  must  be  presumed  to  consent, 
when  be  lets  the  vessel,  that  the  master  may 
make  such  contracts,  which  operate  as  a  tacit 
hypothecation  of  the  vessel.  And  so  in  this 
case,  we  think,  the  general  owners  must  be 
taken  to  have  consented  that,  if  a  case  of  ne- 
cessity should  arise  in  the  course  of  any  voy- 
ages which  the  master  was  carrying  on  for  the 
benefit  of  themselves  and  himself,  he  might  ob- 
tain, on  the  credit  of  the  vessel,  such  supplies 
and  repairs  as  should  be  needful  to  enable  him 
to  continue  the  joint  adventure.  This  presump- 
tion of  consent  by  the  general  owner  is  enter- 
tained by  the  law  from  the  actual  circumstan- 
ces of  the  case,  and  from  considerations  of 
the  oonvcniende  and  necessities  of  the  commer- 
cial world. 

But  the  limitation  of  the  authority  of  tbe 
master  to  cases  of  necessity,  not  only  of  repairs 
and  supplies,  but  of  credit  to  obtain  them,  and 
the  requirement  that  the  lender  or  furnisher 
should  see  to  it,  that  apparently  such  a  case  of 
necessity  exists,  are  as  ancient  and  well  estab- 
lished as  the  authority  itself. 

In  some  of  the  old  sea  laws,  they  are  de- 
clared in  express  terras,  as  they  were  in  the 
Roman  law:  Aliquam  diligentiam  in  ea  re  cred- 
itorem  debere  priestarc,  D.  14,  1,  7;  navis  in  ea 
causa  fuisset  ut  rcfici  dcberet,  D.  14,  1,  7.  And 
in  the  Consulat  del  Mare,  ch.  107.  "But  the 
merchant  should  assure  himself  that  what  he 
lends  is  destined  for  the  use  of  the  ship,  and 
that  it  is  necessary  for  that  object." 

A  reference  to  the  other  codes  cited  above 
will  show  that  a  case  of  necessity  was  uniform- 
31*]  ly  required;  and  the  commentators  *all 
agree,  that  if  one  lend  money  to  a  master, 
knowing  he  has  not  need  to  borrow,  be  does 
not  act  in  good  faith,  and  the  loan  does  not 
oblige  the  owner.  Valin,  art.  10;  Emerigon, 
Con  a  la  Grope,  ch.  4,  sec.  8,  and  the  older 
commentators  cited  by  him.  Boulay  Paty 
Cours  de  Droit  Com.  tit.  I.  sec.  2,  tit.  IV.  sec. 
14;  and  see  the  authorities  cited  by  him  in 
note  1,  p.  153. 

To  constitute  a  case  of  apparent  necessity, 
not  only  must  the  repairs  and  supplies  be  need- 
ful, but  it  must  be  apparently  necessary  for 
the  master  to  have  a  credit,  to  procure  them. 
If  the  master  has  funds  of  his  own,  which  he 
ought  to  apply  to  purchase  the  supplies  which 
he  is  bound  by  the  contract  of  hiring  to  furnish 
himself,  and  if  he  has  funds  of  the  owners, 
which  he  ought  to  apply  to  pay  for  the  repairs, 
then  no  case  of  actual  necessity  to  have  a 
credit  exists.  And  if  the  lender  knows  these 
facts,  or  has  the  means,  by  the  use  of  due  dili- 
gence, to  ascertain  them,  then  no  case  of  ap- 
parent necessity  exists  to  have  a  credit;  and 
tbe  act  of  the  master  in  procuring  a  credit  does 
not  bind  the  interest  of  the  general  owners  in 
the  vesseL 
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We  now  oome  to  the  application  of 
principles  to  the  case  at  bar. 

The  freight  money  earned  by  The  Laura  was 
applicable,  and  ought  to  have  been  applied,  by 
the  master,  to  the  necessities  of  the  vessel;  the 
one  half  (after  deducting  port  charges),  which 
belonged  to  himself,  should  have  been  applied 
to  pay  the  wages  of  the  crew,  and  obtain  sup- 
plies for  the  vessel;  the  other  half,  which  be- 
longed to  the  owners,  to  pay  for  necessary  re- 
pairs. 

The  amount  of  this  freight  money  actually 
earned  and  received  was  about  $12,000.  Be- 
sides this,  The  Laura  had  made  two  voyages  to 
San  Francisco,  with  cargoes  belonging  to  Leach 
and  to  him,  and  Flint,  Peabody  &  Co.,  before 
the  bills  now  in  question  were  incurred.  We 
hesitate  to  declare  that  a  master,  who  takes  a 
vessel  on  "a  lay,"  can  use  it  to  carry  cargoes 
of  his  own.  The  practical  difference  to  the 
owners  is,  that  there  can  be  no  agreed  rates  of 
freight  and  no  such  security  on  the  cargo  for 
its  payment,  as  the  marine  law  ordinarily  pro- 
vides, and  as  the  owners  may  be  reasonably  con- 
sidered to  contemplate  when  they  let  the  vessel. 
Grade  t.  Palmer,  8  Wheat.  605.  But  this 
point  has  not  been  adjudicated  on  by  the  courts, 
nor  does  this  case  furnish  any  evidence  of  what 
the  usage  is  in  this  particular.  Waiving  a  de- 
cision of  this  question,  it  is,  at  all  events,  clear 
the  vessel  earns  for  the  owners  a  reasonable 
freight  by  carrying  cargo  of  the  master;  and, 
according  to  the  evidence  in  this  case,  that  rea- 
sonable freight  must  have  been  'set  [*SS 
down  for  each  of  the  two  voyages  on  which  the 
cargo  of  the  master  was  carried,  at  the  sum  of 
$7,000,  that  being  the  sum  earned  on  the  pre- 
ceding voyage  between  the  same  ports,  and 
there  being  no  evidence  before  us  of  a  rh.inge 
in  the  price  of  freights  in  the  intermediate 
periods;  so  that  when  these  expenses,  now  in 
question,  were  incurred,  the  master  had  re- 
ceived in  money,  as  freight,  $12,000,  and  must 
be  taken  to  have  received,  in  the  enhnnoed  val- 
ue of  his  own  merchandise,  through  its  carriage 
to  San  Francisco  $14,000  more.  The  amount 
previously  expended  by  him  for  repairs  and 
supplies,  at  Valparaiso,  does  not  appear  to  have 
exceeded  $3,000.  The  amount  expended  at  San 
Francisco  docs  not  appear,  but  there  is  no  rea- 
son to  suppose  it  was  considerable. 

In  July,  1850,  I^^ring  &  Co.  received  from 
Leach  his  funds,  supplied  him  with  credit,  and 
purchased  a  cargo  for  him.  In  May,  1861. 
they  made  themselves  parties  to  an  arrange- 
ment, under  which  Leach  was  to  quit  the  com- 
mand of  the  vessel,  and  become  a  merchant, 
resident  at  Valparaiso.  Whether  they  did  or 
did  not  know  Leach  had  the  vessel  on  a  lay, 
this  was  obviously  wrong  as  respected  the 
owners;  for  though,  under  a  lay,  the  master  ia 
owner  pro  hac  vice,  yet  there  is  a  personal  con- 
fidence reposed  in  him  as  master,  which  ho 
cannot  delcnite  to  another,  except  in  case  of 
necessity.  Before  the  credit  now  in  question 
was  given  by  Loring  &  Co.,  they  not  only  had 
notice  that  Leach  had  wrongfully  desert^  the 
command  of  the  vessel,  and  had  diverted  tha 
freight  which  the  vessel  had  earned  and  ought 
to  have  earned,  into  his  business  as  a  merchant, 
but  they  had  actually  assisted  him  to  do  so,  by 
receiving  freight  money,  and  mingling  it  with 
other  funds  in  their  hands,  out  of  which  and 
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their  own  funds  they  made  advances  to  enable 
him  to  pay  for  cargoes;  and  they  acted  as  his 
agents  in  their  purchase;  and  they  had,  more- 
over, profited  largely  by  so  doing,  charging 
high  rates  of  interests,  as  well  as  commissions. 

It  should  be  added,  that  the  owners  have  re- 
ceived nothing  for  their  part  of  the  earnings  of 
their  vessel,  during  alt  these  voyages;  for 
though,  since  his  return  to  this  country,  I>cach 
has  rendered  his  accounts  to  the  owners,  they 
refused  to  settle  them,  as  rendered,  and  Leach 
testifies  he  has  not  the  means  to  pay  any  bal- 
ance due  to  them. 

In  such  a  state  of  facts,  we  are  of  opinion 
Loring  &  Co.  had  no  right  to  lend  Leach  money, 
or  furnish  him  with  supplies  on  the  credit  of 
the  ship,  and  cannot  be  taken  to  have  done  so. 

Our  opinion  is,  that  inasmuch  as  the  freight 
money  earned  by  the  vessel  was  suflUcicnt  to 
pay  for  all  the  needful  repairs  alid  supplies, 
and  might  have  been  commanded  for  that  use 
if  they  had  not  been  wrongfully  diverted,  no 
3S*]  case  of  actual  'necessity  tu  incumber  the 
vessel  existed;  and  as  Loring  &  Co.  not  only 
Icnew  this,  but  aided  Leach  to  divert  the  freight 
money  to  other  objects,  they  obtained  no  lieu 
on  the  vessel  for  their  advances. 

The  cause  must  be  remanded,  with  directions 
to  dismiss  the  libel,  with  costs. 

Dissenting,  Mr.  Chief  Justice  Taney,  Mr. 
Justice  McLean  and  Mr.  Justice  Wayne. 

Mr.  Chief  Justice  Taney,  dissenting: 

I  dissent  from  the  jud';nient  of  the  court  in 
this  case,  and  adhere  to  the  opinion  I  gave  at 
the  circuit. 

The  principal  question  is,  whether  certain 
repairs  and  supplies  furnii>hed  to  tlie  barque 
L«ura,  oi  I'lvnioutli,  in  the  State  of  Massachu- 
setts, while  she  was  in  the  port  of  Valparaiso, 
in  Chili,  in  Fcbroary  and  March,  ^So'2,  are  a 
lien  upon  the  vessel. 

The  appellants  are  citizens  of  Massachusetts, 
and,  at  the  time  of  making  and  furnishing 
these  repairs  and  supplies,  and  until  and  after 
this  libel  was  filed,  were  the  owners  of  the 
barque.  She  was  built  for  them  at  Newbury- 
port,  under  the  superintendence  of  a  certain 
I'hincos  T^ach,  who  was  by  profession  a  mari- 
ner. After  the  vessel  was  completed  she  was 
placed  under  his  command,  as  master;  and  in 
the  year  1847.  he  and  the  appellants  agreeing 
that  he  should  sail  the  vessel  on  what,  in  the 
Kew  Kn^lnnd  ship  owning.  States,  is  familiar- 
ly called  "a  lay" — that  is  to  say,  he  was  to 
virtual  and  mnn  her,  pay  one  half  the  port 
charges,  and  be  entitled  to  one  half  of  the 
ireiglits  or  earnings.  This  is  the  contract,  as 
xtatod  by  Lench  in  his  testimony.  No  written 
<H)ntract  is  produced.  Indeed,  contracts  of  this 
description,  it  would  seem,  are  so  well  known 
and  understood  in  the  States  above  mentioned, 
that  they  ore  often  made  orally,  and  not  in 
writing.  And  when  the  owners  agree  with  a 
mariner  that  he  shall  sail  the  vessel  on  "a  lay," 
both  parties  understand  that  the  mariner  is  to 
take  the  command  of  her  as  master,  to  victual 
and  man  her,  and  pay  half  the  port  charges; 
the  owner  to  keep  the  vessel  in  repair,  and  the 
freight  and  earnings  to  be  equally  divided  be- 
tween them.  Upon  *  oontraot  of  this  kind, 
•  ■•'.  v<«j»«ol.  diuriug  its  continuance,  is  under  the 
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exclusive  control  of  the  master,  as  respects  her 
voyages  and  employment.  lie  alone  has  the 
rieht  to  determine  what  voyages  he  will  under- 
take— what  cargo  he  will  carry — upon  what 
terms — and  to  *what  ports  he  will  sail  in  [*34 
search  of  freight.  His  share  of  the  earnings  of 
the  vessel  are  his  wages,  and  he  receives  no 
other  compensation  for  his  services  as  master. 

Before  1  proceed  to  state  the  facts  out  of 
which  this  controversy  has  arisen,  it  is  proper 
to  say  that  Leuch  states  in  his  testimony  that, 
in  addition  to  the  contract  above  nicntiouo«l,  ft 
was  agreed,  between  the  appellants  and  him- 
self, that  he  should  have  the  right  to  become  a 
part  owner  of  the  vessel,  to  the  amount  of  one 
eighth,  whenever  he  paid  for  it.  But  he  never 
paid  anything  on  this  account,  and  never, 
therefore,  had  any  interest  as  part  owner;  and 
upon  his  return  to  Plymouth,  in  18a:i,  as  here- 
inafter mentioned,  when  his  connection  with 
The  Laura  ceased,  this  contract  was  canceled. 
It  was  a  written  contract;  but  whether  it  wus 
a  part  of  his  contract  to  sail  the  vessel  upon 
"a  lay,"  is  not  stated  in  the  testimony. 

As  Leach  iiuvi-r  became  part  owner,  his  au- 
thority over  the  vessel  was  derived  altogether 
from  his  contract  to  sail  her  upon  the  tcrni^ 
above  mentioned.  That  contract,  as  stated  by 
him,  was  indefinite  as  to  its  duration.  No  par- 
ticnliir  time  was  fixed  for  its  termuiatiou,  nor 
the  happening  of  any  particular  event.  And 
it  was  during  the  coutinuance  of  this  contract 
that  the  voyages  were  made,  and  the  acts  done 
which  have  ^iven  rise  to  this  controversy. 

The  material  facts  in  the  case  are  derived 
mainly  from  the  testimony  of  Leacli,  who  was 
produced  as  a  witness  by  the  owners,  who  are 
the  appellants;  and  it  requires  a  close  and  care- 
ful scrutiny  to  understand  the  bearing  of  dif- 
ferent portions  of  his  testimony  upon  the  dif- 
ferent points  raisetl  in  the  argumeut.  The  ex- 
amination itself,  under  the  cunimission  to  take 
testimony,  which  was  executed  at  Boston,  is 
singularly  involved  and  confused;  and  the  an- 
swers, I  regret  to  say,  often  show  a  disposi- 
ti<m  to  prevaricate,  and  a  desire  to  make  the 
best  case  the  witness  could  for  the  owners  and 
against  the  libelants. 

His  testimony  begins  by  describing  several 
voyages  which  he  made  in  the  year  1840,  which 
arc  not  material  to  the  matter  in  issue,  until  he 
comes  to  the  one  from  Rio  to  Valparaiso. 
This  was  his  first  voyage  to  the  Pacific,  and 
he  arrived  at  Valparaiso  in  November,  1849, 
with  a  ^>S<>  consigned  to  Loring  &  Co.,  the 
libelants.  This  Company  was  composed  of  cit- 
izens of  Massachusetts,  domiciled  at  Valpa- 
raiso for  the  purposes  of  commerce.  In  De- 
cember, 1840,  he  sailed  from  Valparaiso  to 
San  Francisco,  with  a  cargo  on  freight;  the 
freight  amounting  to  about  seven  thousand  dol- 
lars. Being  unable  to  procure  a  cargo  on 
freight  at  Son  Francisco,  he  sailed  for  Talca- 
huana  *in  ballast,  and,  no  freight  ofi'ering  [*35 
at  that  place,  he  sailed  for  Maule  in  ballast, 
but  was  prevented  from  entering  the  port  by 
bad  weather  and  a  bad  bar,  and  proceeded  to 
Valparaiso.  Ue  arrived  there  early  in  July, 
1830.  While  there  he  obtained  advanoes  from 
Loring  &,  Co.,  which  enabled  him  to  purcliase  a 
cargo  for  The  Laura  on  his  own  account,  with 
which  he  sailed  for  San  Francisco,  where  he 
arrived  in  November,  1850. 
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While  he  was  in  San  Francisco,  he  made  an 
arrangement  with  Flint,  Peabody  &  Co.,  of 
that  place,  by  which,  upon  his  return  to  Oiili, 
he  waa  to  purchase  cargoes  on  joint  account, 
and  ship  or  consign  them  to  that  house  at  San 
Francisco.  He  was  to  purchase  cargoes  by 
means  of  bills  drawn  on  them,  and  they  were 
to  honor  bis  drafts.  There  was  no  limit  as  to 
the  time;  but  this  agreement  was  conditional, 
and  was  to  depend  upon  the  ability  of  Leach  to 
make  arrangements  m  Chili,  by  which  he  could 
raise  money  on  those  drafts  to  purchase  the 
cargoes;  and  if  he  succeeded  in  making  those 
arrangements,  he  was  to  remain  in  Chili  to 
make  the  purchases.  The  arrangement  was 
not  confined  to  cargoes  by  The  Laura,  but  he 
was  to  buy  and  ship  according  to  his  judg- 
ment. 

When  he  left  San  Francisco,  he  again  pro- 
ceeded to  Talcahuana  in  ballast,  where  he  ar- 
rived in  February,  1851.  He  met  thjsre  Mr. 
Bowen,  one  of  the  firm  of  Loring  &,  Co.,  and 
told  him  that  he  wanted  another  cargo,  but  had 
no  money  to  buy  it,  and  Mr.  Bowen  thereupon 
gave  him  a  letter  of  credit  upon  his  house  at 
Valparaiso,  by  which  he  was  authorized  to 
draw  on  them  for  ten  thousand  dollars,  payable 
eight  days  after  sight.  Being  unable  to  com- 
plete his  cargo  at  Talcahuana,  he  proceeded  to 
Valparaiso,  where  he  arrived  in  the  month  of 
April  or  May  following,  and  obtained  the  bal- 
ance of  his  cargo  by  the  aid  of  further  ad- 
vances from  Lonng  &,  Co.  He  then  mentioned 
to  them  bis  arran^ment  with  Flint,  Peabody 
&  Co.,  and  asked  if  Loring  &  Co.  would  give 
him  facilities  in  the  way  of  funds  to  carry  out 
this  arrangement.  They  agreed  to  advance  the 
funds,  upon  an  interest  account  with  him, 
charging  Ave  per  cent,  for  advances,  and  one 
per  cent,  a  month  for  interest,  and  they  were  to 
be  paid  by  remittances  from  San  Francisco 
without  drawing  bills.  I.«ach  acceded  to  this 
arrangement,  and  directed  them  to  charge  the 
cargo  then  on  board  The  Laura  at  Valparaiso 
to  the  joint  account  of  Flint,  Peabody  &  Co., 
and  himself.  Leach.  He  then,  as  he  says,  "put 
the  mate,  Reuben  S.  Easton,  in  as  master," 
and  sent  him  to  San  Francisco,  Leach  remain- 
ing at  Valparaiso.  This  was  in  May>  IBBl,  and 
he  remained  there  until  March,  18S2,  carrying 
on  and  superintending  those  transactions. 
S0*]  'During  this  period,  he  engaged  exten- 
sively in  mercantile  business,  shipping  cargoes 
by  other  vessels,  as  well  as  the  one  by  The 
Laura,  and  obtaining  the  means  of  purchasing 
them  by  the  arrangements  he  had  made  with 
Loring  &.  Co.,  as  hereinbefore  stated;  and  he 
had  a  desk  in  their  counting-house  at  which  he 
transacted  his  business. 

The  Ijium  did  not  return  again  to  Valparai- 
so until  February,  I8S2.  It  was  then  found 
that  she  needed  repairs  and  supplies  to  a  large 
amount  to  fit  her  for  another  voyage;  and 
Leach  also  wanted  funds  to  purchase  another 
cargo  for  her.  He  had  at  that  time,  it  seems, 
determined  to  return  to  Plymouth;  but  before 
he  did  so,  he  wished  to  dispatch  The  Laura, 
under  the  command  of  Easton,  on  a  voyage  to 
Peyts  and  Panama,  with  a  cargo  purchased  on 
his  own  account.  He  had  no  funds  for  either 
purpose.  He  states  that  he  had  but  (500,  and 
this,  it  appears,  he  needed  for  his  personal  ex- 
penses ;  and  the  repairs  were  made  and  the  sup- 
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plies  furnished  for  the  vessel  by  Loring  tt  Co.,. 
at  his  request,  to  the  amount  of  ^,707.09. 
Leach  states  that  they  were  necessary,  and 
made  and  furnished  with  economy;  that  b« 
was  himself  on  board,  superintending  and  di- 
recting them;  that  Elaston  was  also  on  board 
assisting  him,  but  had  nothing  to  do  with  or- 
dering or  directing  them.  He  merely  executed 
Leach's  orders.  The  cargo  was  likewise  pur- 
chased and  paid  for  by  Loring  &  Co.  for  Leach, 
and  at  his  request. 

The  repairs  were  made  and  the  supplies  fur- 
nished in  the  latter  part  of  February  and  early 
part  of  March,  1852,  and  the  cargo  put  on 
l>oard  immediately  afterwards.  The  invoice  is 
dated  Valparaiso,  March  18th,  and  is  headed, 
"Invoice  of  sundries  purchased  and  shipped 
by  Loring  &  Co.,  on  lioard  the  barque  Laura, 
for  Peyta  and  Panama,  on  account  and  risk  of 
Capt.  Phineas  Leach,  consigned  to  his  order,  for 
sales  and  returns  to  Loring  &  Co." — the  aggre- 
gate amount  being  $5,779.81.  ThA  vessel  sailed, 
as  soon  as  the  cargo  was  on  board,  under  the 
command  of  Enston.  And  on  the  20th  of 
March,  two  accounts  were  stated  by  Loring  & 
Co.;  one  for  the  repairs  and  supplies  to  The 
Laura,  and  the  other  their  private  or  personal 
account  against  Leach;  both  of  which  were 
signed  by  Leach  on  that  day  with  a  written 
admission  that  they  were  correct. 

The  first  mentioned  of  these  accounts  is 
headed,  "Barque  Laura  and  owners  to  Loring 
&  Co.,  Dr.,"  and  states  that  particular  itemaof 
repairs  and  supplies,  amounting,  as  beforo  men- 
tioned, in  the  aggregate,  to  (2,707.69.  This 
account  is  the  matter  now  in  dispute.  The 
other  is  headed,  "Dr.,  Capt.  P.  Leach  in  ac- 
count with  Loring  4.  Co.  to  20th  March,  1852," 
showing  a  balance  due  from  Leach  of  (8,527.69. 
Among  other  'items,  he  is  charged,  in  [*S7 
this  account,  with  the  amount  of  the  aceouBt 
for  repairs  and  supplies,  and  this  item  ia 
charged  thus — ^"our  ac.  with  barque  lAura" — 
and  he  is  also  charged  with  the  amount  of  tb« 
invoice  above  mentioned  thus:  "our  invoice 
sundries  for  Laura  due  April  12,  1852"— show- 
ing that  the  charge  for  the  repairs  and  supplies 
was  always  kept  separate  and  distinct  from 
Leach's  personal  account. 

On  the  day  these  two  separate  aeoouats  were 
adjusted  and  signed  by  the  parties,  or  in  a  day 
or  two  afterwards.  Leach  left  Valparaiso  for 
Panama,  and  from  thence  proceeded  home.  He 
states  that  he  arrived  at  Boston  on  the  20th  of 
April  following,  and  it  appears,  by  the  docu- 
ments in  evidence,  that,  on  the  0th  of  July  next 
after  his  return,  the  appellants  agreed  with 
Francis  H.  Weston  that  he  should  proceed  to 
Panama,  or  wherever  the  vessel  was  lying,  and 
assume  the  command  of  her  as  master;  and 
after  fulfilling  any  engagement  she  might  be 
under,  should  proceed  with  her  for  a  load  of 
guano  freight,  or  any  other  freight  that  could 
be  obtained,  to  an  Atlantic  port.  Weston  pro- 
ceeded accordingly,  and  arrived  at  Valparaiso 
in  September.  The  I.«ura  arrived  there  about 
a  fortnight  afterwards,  when  be  assumed  the 
oomnuind,  and  Easton  left  her. 

In  the  execution  of  his  orders  from  the 
owners,  Weston  proceeded  on  the  voyage  di- 
rected  by  them,  and  then  brought  the  vessel  and 
cargo  to  Baltimore,  where  he  arrived  in  June, 
ISsS;  and  immediately  after  hie  arrival  she  w 
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Arrested  apon  the  libel  now  under  oonsideni- 
tkin. 

Thia  nanative  of  the  facts  in  the  case  are 
necessary  in  order  to  understand  how  the  ques- 
tions  discussed  at  the  bar  have  arisen.  There 
•re  other  drcumstanoes  in  evidence,  relating 
to  differ«it  points,  which  it  will  be  material  to 
advert  to  more  particularly  hereafter. 

As  I  have  already  said,  the  principal  matter 
in  dispute  is,  whether  the  repairs  and  supplies 
fnmisned  to  the  barque  in  the  port  of  Valpa- 
raiso, as  liereinbefore  mentioned,  in  February 
and  March,  1862,  were  a  lien  upon  the  vessel  at 
the  time  this  libel  was  filed. 

In  deciding  this  question,  the  first  point  to 
be  considered  is,  in  what  relation  did  Leach 
«tand  to  the  vessel,  while  he  was  sailing  her 
under  this  contract.  Was  he  the  owner  for  the 
timet  And  in  determining  the  legal  effect  and 
operation  of  contracts  made  by  him,  are  they  to 
be  regarded  as  the  contracts  of  the  owner,  or 
the  contracts  of  the  master  T 

This  is  a  question  of  the  highest  importance 
to  the  commercial  interests  of  this  country.  It 
is  well  known  that  almost  the  whole  of  our  im- 
mense coasting  trade  is  carried  on  by  vessels 
owned  in  the  northeastern  States  of  the  Union; 
S8*]  and  the  far  'greater  part  of  them  are 
sailing  under  contracts  like  this.  And  upon  our 
ooost,  stormy  and  dangerous  as  it  is  at  certain 
seasons  of  the  }'ear,  very  serious  damage  is 
often  sustained  by  these  vessels,  and  heavy 
amounts  frequently  required  and  obtained  in  the 
ports  of  other  States  for  repairs  and  supplies 
to  enable  them  to  proceed  on  their  voyages, 

Now,  if  Leach  is  to  be  regarded  as  owner  for 
the  time  when  he  was  sailing  The  Laura  under 
the  agreement,  then  by  the  maritime  law  the 
repairs  and  supplies  furnished  at  his  request 
are  presumed  to  have  been  furnished  upon  his 
personal  credit,  unless  the  contrary  appears; 
and  in  that  view  of  the  subject,  Loring  &  Co. 
have  not,  and  never  had,  any  lien  upon  the  ves- 
sel; and  the  libel  against  her  cannot  be  main- 
tained. But  if,  on  tlie  contrary.  Leach  is  to  be 
regarded  as  master,  and  as  making  the  contract 
by  virtue  of  his  authority  over  the  barque  in 
that  character,  then  these  repairs  and  supplies 
in  a  foreign  port,  if  necessary  to  enable  the 
vessel  to  proceed,  are  presumed  to  have  been 
made  on  the  credit  of  the  vessel,  unless  the 
contrary  appears,  as  well  as  on  the  credit  of 
the  owners  and  Leach;  and  in  this  aspect  of 
the  ease,  Loring  &  Oo.  had  a  lien  upon  her, 
which  they  may  enforce  in  this  proceeding  un- 
less it  has  been  waived  or  discharged. 

These  are  the  established  principles  of  mari- 
time law  in  this  country,  as  heretofore  recog- 
nized and  administered  in  the  courts  of  the 
United  States.  And  I  do  not  deem  it  necessary 
to  refer  to  English  cases,  or  to  the  decrees  or 
doctrines  in  the  different  nations  on  the  con- 
tinent of  E!urope,  which  have  been  cited  in  the 
argnment,  I>ecau8e  I  consider  the  rale,  as  I 
have  stated  it,  to  be  conclusively  settled  in  this 
country  by  an  unbroken  scries  of  decisions  in 
this  court  and  at  the  circuits.  The  case  of  The 
General  Smith,  4  Wheat.  443;  The  St.  Jago  de 
Cuba,  0  Wheat.  416;  and  the  case  of  Ramsey  t. 
Allegre,  12  Wheat.  611,  explained  and  com- 
mented on  in  the  case  of  Andrews  v.  Wall  et 
al.  3  How.  57  3_,  may  be  regarded  as  the  lead- 
ing cases  on  this  subject. 
as  U  ed. 


The  case  before  as  is  one  of  the  more  inter- 
est because  it  is  the  first  in  which  the  construc- 
tion and  legal  effect  of  these  contracts  for  sail- 
ing on  a  "lay"  has  come  up  for  decision  in  this 
court.  They  are,  as  I  have  said,  peculiar  to  a 
particular  pMtion  of  the  Union,  and  are  scarce- 
ly ever  to  be  found  in  the  maritime  contracts 
of  any  other  part  of  the  commercial  world. 
They  are,  also,  comparatively  modem  in  their 
use.  And  if  it  is  held  that  a  person  furnishing 
necessary  repairs  and  supplies  in  a  foreign  port, 
to  a  vessel  sailing  under  a  contract  of  this  kind, 
has  not  a  remedy  against  the  owner,  and  also 
a  lien  on  the  vessel  for  such  provisions  and  sup- 
plies, as  well  as  for  repairs  *to  the  vea-  [*39 
sel — although  they  are  both  furnished  at  the 
request  of  a  master  who  is  without  funds,  and 
has  no  other  means  of  obtaining  them — then 
this  class  of  cases  will  form  an  exception  to 
the  General  Maritime  Code  of  the  United  States, 
to  which  vessels  l>eIonging  to  the  port  of  other 
States,  and  sailing  under  the  usual  contract 
with  the  master,  for  certain  wages,  are  sub- 
jected; and  the  parties  making  the  repairs  or 
furnishing  the  supplies  will  be  deprived  of  the 
securities  to  which  they  have  heretofore  sup- 
posed themselves  entitled,  and  upon  which 
they  have  mainly  relied;  for  the  personal  re- 
sponsibility of  the  master,  after  he  is  suffered 
to  leave  the  port,  is  most  commonly  of  very 
little  value.  And  it  would  exempt  the  ship 
owners,  in  one  portion  of  the  United  States, 
from  the  liabilities  and  burdens  imposed  upon 
those  of  other  States,  merely  upon  the  ground 
that  in  the  one  the  owner  compensates  his  cap- 
tain by  allowing  him  a  share  of  the  net  amount 
of  the  freight  earned  by  the  vessel,  and  in  the 
other  Inr  fixed  and  certain  wages.  For  this,  in 
truth,  is  the  only  difference  between  vessels 
sailing  under  a  "lay"  and  those  sailing  under 
the  usual  and  customary  contract  between  the 
owner  and  master. 

In  making  the  inquiry  whether  Leach  was 
owner  while  sailing  under  this  contract,  we 
shall  find  few  if  any  cases  in  the  En^ish  de- 
cisions to  assist  us.  For  contracts  of  this  kind, 
as  I  have  already  said,  are  hardly  if  ever  used 
there.  And  I  can  find  no  case  where  the  ques- 
tion arose  as  to  who  was  owner  for  the  voyage 
in  which  the  contract  is  not  clearly  distinguish- 
able from  the  one  before  us.  And  in  all  of  the 
cases  in  which  it  has  been  held  that  the  general 
owners  were  not  responsible,  it  will  be  found 
that,  by  the  terms  of  the  contract  the  entire 
and  exclusive  possession  and  control  of  the 
vessel  was  transferred  for  a  certain  time,  or  a 
particular  voyage  or  voyages,  and  where  the 
general  owner,  during  the  time  stipulated,  liad 
no  right  to  exercise  any  act  of  ownership  over 
her.  In  other  words,  they  are  cases  in  which 
the  court  held,  that  the  vessel  was  let  or  de- 
mised to  the  party  for  the  time,  so  as  to  vest 
the  right  of  property  in  the  charterer,  leaving 
in  the  general  owners  a  reversionary  interest, 
subject  to  the  particular  interest  so  let  or  de- 
mised. And  whether  this  is  the  case  or  not, 
and  whether  there  is  a  special  and  exclusive 
property  in  the  charterer,  docs  not  depend  up- 
on any  particular  form  of  words  or  any  par- 
ticular facts.  The  general  rule  in  relation  to 
the  construction  of  such  contracts  is  laid  down 
in  Abb.  on  Ship.  61  (7th  Am.  ed.),  in  the  fol- 
lowing words,  as  the  result  of  the  various  de- 
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C'Sions  to  which  he  refer*:  Trom  these  cases 
(he  says)  it  appears  that  tlie  question  wliether 
or  not  tlic  possession  of  n  vessel  pusses  out  of 
tlie  owner  or  charterer  depends  upon  no  single 
40*]  fact  or  'expression,  but  upon  the  whole 
of  the  language  of  the  contract,  as  applicable 
to  its  attendant  circumstances." 

But  although  we  find  no  case  in  the  English 
reports  that  can  be  regarded  as  in  point,  con- 
tiaets  like  the  one  before  us.  and  indeed  in  the 
Hnnic  words,  have,  on  several  occasions,  been 
brought  before  the  Circuit  Court  of  the  United 
States  in  the  first  circuit,  where  they  hove  been 
(■urefiilly  and  deliberately  considered  by  the 
Itarncd  judge  who  recently  presided  in  that  cir- 
cuit. And  it  has  been  uniformly  held  in  that 
court,  by  Mr.  Justice  Story,  that  the  master 
sailing  a  vessel  under  such  a  contract  as  this  is 
not  the  exclusive  owner  for  the  voyage;  and,  if 
regarded  as  owner  at  all,  is  a  qualified  nnd 
limited  one;  and  his  character  and  authority, 
and  duty  as  master,  is  not  merged  in  it;  and 
(hat  his  contracts  for  repairs  and  supplies  in  a 
foreign  port  are  made  in  that  character,  and 
ure  a  lien  upon  the  vessel. 

One  of  these  contracts  came  before  him  in 
the  case  of  The  Nestor,  reported  in  I  Sumn.  73, 
and  was  decided  in  1831.  The  claim  was  for  a 
cable  furnished  to  the  vessel  at  Alexandria,  in 
the  District  of  Columbia,  at  the  request  of  the 
master.  1'he  vessel  belonged  to  Portland,  in 
the  State  of  Maine.  And  the  court  held  that 
the  vessel  was  liable,  unless  it  was  shown  that 
the  credit  was  exclusively  given  to  the  master. 
It  is  true  that  the  article  furnished  in  that  case 
was  for  the  use  of  the  brig,  which  the  owner 
was  bound  to  keep  in  repair.  But  the  principle 
decided  applies  directly  to  the  case  before  us — 
that  is,  that  the  master,  under  one  of  these 
contracts,  is  not  owner  for  the  voyage,  so  far 
as  to  exclude  his  character  and  authority  as 
raptain.  And  that  his  contracts  for  repairs 
and  supplies  are  presume<l  to  lie  made  in  the 
latter  character,  and  to  create  the  usual  mari- 
time lien  upon  the  vessel,  and  the  usual  liabil- 
ity of  the  owner,  unless  the  presumption  is  re- 
pelled by  proof  that  the  credit  was  given  to 
liim.  The  whole  subject  is  fully  discussed  in 
this  case,  and  such  will  be  found,  upon  a  care- 
ful examination,  the  result  of  the  opinion. 

The  case  of  The  Cassius,  2  Story,  81,  was  a 
eontrart  of  the  same  description,  between  the 
mnstcr  and  owners;  and  in  that  case  the  rights 
of  the  master  and  the  responsibility  of   tlie 
owners  for  his  acts  in  a  foreign  port  were  fully 
considerod:  and  the  decision  turned  upon  the 
<;ni>!>tioM  whether,  under  one  of  these  contracts, 
(lie  master  was  the  owner  for  the  time.    And 
the  learned  judge,  speaking  of  the  case  of  Tag- 
ppiTt  v.  Loring,  16  Mass.  330,  says:  "That  case 
is  distinguishable,  in  its  actual  circumstances, 
from  the  present.    The  argument  in  thot  case 
does  not  appear  from  the  stntoments  of  the  re- 
jjort  to  have  been  identicil   with  the  present. 
.And  if  it  wore,  I  must  say  that  I  should  have 
come  dillicuKy     in   :icct'ding  to  the  authority 
41*]   of  that,"  *c.nse.  if   it  meiint  to  establish  ; 
(hat  the  mnstor  had  nil  exclusive  spi-cial  own-  | 
ersliip  in  the  ship  for  the  voyage.    I  should  : 
rather  incline   to  the  opinion,  that  if  he  had  ] 
any  owiiersliip  at  all  for  the  voyage,  it  was  in  ■ 
itimmon  with  tlio  general   owners."     The  con-  i 
triiet  in  tliat  c:isc,  upon  which  the  libel  was  | 


filed,  was  executed  by  him  as  master,  and  the 
court  held  that  it  bound  the  vessel. 

liidcnl,  I  do  not  see  how,  upon'  nny  fair  in- 
terpretation of  the  terms  of  these  contracts, 
n  diifercnt  construction  could  be  given  to  them. 
There  are  no  words  in  them  which  import  that 
it  is  the  intention  of  the  owners  to  transfer  the 
exclusive  right  of  property  in  the  vessel  tu  the 
master  for  the  time,  nor  anything  in  the  char- 
acter of  the  contract  from  which  it  can  be  im- 
plied—on the  contrary,  the  right  of  posse^^Hion 
remains  necessarily  in  the  owners.  For  they 
are  to  keep  the  ship  in  repair,  and  the  m:ister 
is  only  to  man  and  victual  her.  The  owiuti 
have,  therefore,  the  right,  while  the  contract 
continues,  to  take  exclusive  possession  of  her. 
from  time  to  time,  for  tlie  purpose  of  putting 
her  in  proper  repair,  and  to  have  her  properly 
equipped,  so  that  she  may  always  be  sea- 
worthy, and  their  property  not  be  imprudently 
exposed  to  danger.  And  whatever  J>'nch  did, 
or  was  authorized  to  do,  in  this  respect,  was 
necessarily  done  as  master,  holding  the  pos- 
session for  the  time  the  repairs  were  making, 
not  as  owner  of  the  vessel,  but  as  agent  for  the 
owners,  by  virtue  of  his  authority  as  master. 
And  the  owners,  in  a  case  like  this,  nmy,  as  in 
the  case  of  an  ordinary  captain  upon  certain 
wages,  displace  him  from  tlie  command  when- 
ever they  think  proper — being  bound,  how- 
ever, in  like  manner,  to  fulfill  the  engagements 
into  which  he  had  iawfiilly  entered. 

Moreover,  he  had  no  connection  with  the 
vessel,  except  under  his  contract  to  sail  her  in 
the  character  of  captain  or  master,  lie  had 
no  authority  over  her,  •■  any  right  of  pos- 
session, nor  any  power  tc  .irect  her  voyago*  or 
movements,  except  in  this  character,  .\ll  of  liin 
rights  were  inseparably  connected  with  his  of 
fleial  relation  to  the  vessel,  and  depcud<>iit 
upon  it.  The  inducement  to  the  contract  was 
the  confidence  which  the  owners  reposed  in  liis 
seamanship,  integrity,  and  capacity  for  Imsi 
ness.  It  was  a  personal  trust  which  he  could 
not  delegate  or  assign  to  another.  It  wa» 
to  be  executed  by  himself;  and  the  moment  he 
ceased-  to  be  master,  all  right  of  p.vssession, 
and  all  right  to  control  her  voyages  and  move- 
ments, ceased  also.  And  if  his  right  to  the 
possession  of  the  barque,  and  to  man  and  vic- 
tual her,  and  contract  for  freights,  and  to  re- 
ceive half  her  earnings,  were  all  inseparably 
connected  with  his  ofliclal  relation  to  the  vessel 
as  master,  and  dependent  upon  it,  I  cannot 
understand  *how  his  contract  for  repairs  ['43 
nnd  supplies  can  be  said  to  be  made  in  any 
other  character. 

His  relation  to  the  vessel,  and  his  rights  in 
and  over  her,  differ  in  no  material  respect,  in  a. 
contract  of  this  kind,  from  that  of  a  master 
sailing  in  the  ordinary  mode,  upon  fixed  and 
certain  wages,  from  one  port  to  another,  under 
(he  direction  of  the  owner,  to  carry  or  wek  for 
freight.  The  only  difference  is,  that  a  larger 
discretion  as  to  the  voyages  to  be  undertaken 
is  given  to  the  master,  and  he  receives  half  the 
oarnings,  instead  of  certain  an<l  fixed  wages. 
AnA  I  cannot  perceive  how  these  two  circum- 
stances can  give  him  any  ownership  of  thr 
vessel,  or  why  the  master's  contracts  f<ir  n>- 
pairs  and  sup|ilies  in  a  foreign  port  shall  lie  a 
lien  upon  the  vessel  in  one  riise.  and  not  in  the 
other.    The  fact  that  he  is  to  victual  and  niai^ 
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the  vessel  cannot  of  itself  give  a  right  of  prop- 
erty in  her.  It  is,  undoubtedly  a  circumstance 
to  be  considered  in  expounding  these  contracts, 
but  nothing  more.  For  the  exclusive  right  for 
the  voyage  may  as  well  and  legally  be  trans- 
ferred where  the  owners  man  and  victual  her, 
as  where  it  is  done  by  the  charterer,  provided 
the  contract  taken  altogether  sliows  that  such 
was  the  intention  of  the  parties.  It  does  not, 
as  I  have  already  shown,  depend  upon  any 
particular  fact,  but  upon  the  entire  agreement. 
And  I  con  see  nothing  in  agreements  of  this 
kind,  as  was  said  by  Mr.  Justice  Story  in  the 
case  of  The  Cassius,  which  indicates  an  inten- 
tion to  make  the  master  the  exclusive  owner 
during  the  voyages  he  might  make,  or  that 
would  justify  the  court  in  giving  it  such  a  con- 
struction. 

I  am  awoK,  that  in  some  or  all  of  the  States 
where  these  contracts  are  usually  made,  there 
are  cases  in  the  state  courts  in  which  it  has 
been  held,  that  in  t^yese  contracts  the  master  is 
the  owner,  and  that  his  contracts  made  in  the 
port  of  another  state  are  made  in  the  character 
of  owner  and  not  of  master,  and  that  an  action 
cannot  be  maintained  upon  them  against  the 
general  owners. 

I  shall  not  stop  to  examine  these  cases,  be- 
cause the  question  here  is  not  whether  an  ac- 
tion can  be  maintained  against  the  owners  for 
these  repairs  and  supplies,  but  whether  they 
were  a  lien  upon  the  barque.  I  admit  that  I 
can  perceive  no  distinction  in  principle  be- 
tween the  personal  liability  of  the  general 
owners  and  the  liability  of  the  vessoL  For 
whatever  may  be  the  rights  and  liabilities  of 
the  masters  and  owners,  as  between  them- 
selves, upon  their  private  contract,  the^  cannot 
affect  the  rights  of  third  parties  dealing  with 
him  in  his  character  of  master,  and  furnishing 
necessary  repairs  and  supplies  in  a  foreign 
port  at  his  request.  They  know  him  only  a* 
master,  and  deal  with  him  in  that  character. 
4S*]  And  it  is  the  rule  of  the  'maritime  law, 
a*  settled,  in  my  judgment,  by  the  decisions  in 
the  courts  of  this  country,  that  in  a  case  of 
that  kind  the  owners  personally,  as  well  as  the 
Vessel,  are  liable  for  the  amount.  But  if  the 
owner  is  present,  and  they  are  furnished  to 
him,  it  is  equally  well  established  that  the 
credit  is  presumed  to  have  been  given  to  him 
personally,  and  no  lien  on  the  vessel  is  implied. 
The  decisions  in  the  state  courts  cannot  there- 
fore, it  would  seem,  be  reconciled  to  the  de- 
cisions of  the  Circuit  Court  of  the  United 
States,  hereinbefore  referred  to. 

But  however  this  may  be,  the  implied  Ken 
on  the  vessel  in  cases  like  the  one  before  us  has 
been  maintained  in  the  Circuit  Court.  And  as 
the  question  of  maritime  lien,  with  which  we 
are  now  dealing,  belongs  peculiarly  to  the  ad- 
miralty courts,  and  the  paramount  jurisdiction 
in  such  cases  is  vested  in  them  by  the  Consti- 
tution of  the  United  States,  it  necessarily  fol- 
lows, that  it  must  rest  with  them  to  interpret 
the  contract,  and  to  determine  whether  it  cre- 
ated a  lien  or  not,  and  how,  and  when,  and 
against  whom,  it  can  be  enforced. 

In  the  case  of  the  Barque  Cliusan,  2  Story, 
402,  he  says:  "The  Constitution  of  the  United 
States  has  declared  that  the  judicial  power  of 
the  national  government  shall  extend  to  all 
cases  of  admiralty  and  maritime  jurisdiction; 
JS  Ij.  ed. 


and  it  is  not  competent  for  the  States,  by  local 
legislation,  to  enlarge  or  limit  or  narrow  it.  In 
the  exercise  of  this  admiralty  and  maritime  ju- 
risdiction, the  courts  of  the  United  States  are 
exclusively  governed  by  the  legislation  of  Con- 
gress, and  in  the  absence  thereof  by  the  gen- 
eral principles  of  maritime  law.  The  States 
have  no  right  to  prescribe  the  rules  by  which 
the  courts  of  the  United  States  shall  act,  nor 
the  jurisprudence  which  they  shall  adminis- 
ter." 

The  opinions  of  the  state  tribunals  to  which 
I  have  referred,  are  certainly  entitled  to  very 
high  respect,  upon  any  question  of  law  that 
may  come  before  them;  yet  the  question  before 
us  IS  not  one  of  state  law.  It  is  a  contract  for 
maritime  service,  and  belongs  to  the  admiralty 
courts  of  the  United  States.  And  the  state  de- 
cisions, therefore,  however  highly  we  respect 
them,  carry  with  them  no  binding  judicial  au- 
thority, when  in  conflict  with  the  decisions  of 
the  courts  of  the  United  States  upon  questions 
belonging  to  the  federal  courts.  And  I  the 
more  (irmly  adhere  to  the  doctrines  of  the  Cir- 
cuit Court  hereinbefore  stated,  because,  as  I 
have  already  said,  I  can  see  nothing  in  the 
terms  of  the  contract,  or  in  its  character  and 
objects,  that  would  justify  a  different  construc- 
tion. In  my  opinion,  therefore,  Ix>ach  had  no 
ownership  in  The  Laura,  and  in  the  contract 
in  question  exercised  the  powers  of  master,  and 
nothing  more. 

Such  being,  in  my  judgment,  the  meaning 
and  legal  effect  "of  the  contract  between  ['44 
the  owners  and  Leach,  the  next  question  to  be 
considered  is,  was  he  still  master  when  these 
repairs  and  supplies  were  furnished. 

The  appellants  contend,  that  if  he  was  not 
owner,  but  only  master,  while  he  was  sailing 
the  barque,  he  yet  ceased  to  be  master  when  be 
remained  at  Valparaiso,  and  placed  the  vessel 
under  the  command  of  Easton,  and  that  from 
that  time  Easton  was  the  master  and  the  con- 
tract of  Leach  for  repairs  and  supplies  would 
therefore  create  no  lien.  Undoubtedly,  the  con- 
duct of  Leach  in  this  respect  was  a  violation  of 
his  duty  to  the  owners,  if  he  acted  without 
their  consent.  He  was  to  sail  the  vessel  him- 
self, and  this  personal  trust  and  confidence 
coiild  not  be  transferred  by  him  to  another. 
Such  a  transfer  would  be  a  breach  of  his  con- 
tract, and  of  his  duty  under  it.  But  that  is  a 
question  between  him  and  his  owners,  and  they 
might  displace  him  or  not,  as  they  saw  proper. 
The  point  here  is,  did  his  official  relation  as 
master  cease  when  he  engaged  in  commercial 
pursuits,  and  remained  on  shore  at  Valparaiso. 

Certainly,  the  misconduct  of  a  captain,  while 
on  a  voyage  or  in  a  foreign  port,  does  not,  ipso 
facto,  deprive  him  of  his  oflicc.  It  would  be  a 
sufficient  reason  for  the  owners  to  dismiss  him; 
but  in  this  case  it  is  not  pretended  that  he  was 
dismissed  or  suspended  by  them.  No' other  per- 
son was  appointed  to  the  command  until  after 
he  had  voluntarily  surrendered  it  to  the  own- 
ers, after  his  return  to  Massachusetts  in  the 
spring  of  I8S2.  And  these  supplies  had  been 
furnished,  at  his  request,  months  before  the 
new  master  was  appointed. 

Xor  did  he  abandon  his  official  relation  to 
the  vessel  while  he  remained  at  Valparaiso; 
but  on  the  contrary,  continued  to  hold  posses- 
sion in  person  or  by  his  agent,  and  to  exercise 
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the  rights  and  authoritj  of  master,  according 
to  the  terms  of  his  contract  with  the  owners. 
He  continued  to  man  and  victual  her,  direct 
her  voyages,  and  receive  the  freights.  Easton 
was  paid  by  him,  and  not  by  the  owners;  he 
acted  under  the  direction  of  Leach,  as  his  agent 
and  subordinate,  and  not  under  the  direction 
of  the  owners.  He  was  not  even  allowed  to  re- 
ceive the  freight;  end  when  the  supplies  in 
question  were  furnished,  Leach  was  actually  on 
board,  in  actual  command,  and  Easton  acting 
as  his  subordinate,  under  his  orders.  And  as 
Leach  had  no  ownership  whatever  in  the  vessel, 
all  of  this  must  have  been  done  by  biro  as  roas- 
ter, and  could  have  been  done  in  no  other  char- 
acter; for  if  he  had  abandoned  that  oflicial  posi- 
tion, and  Easton  was  master,  he  had  no  au- 
thority over  Easton,  nor  any  more  right  to  in- 
terfere with  him  on  the  vessel  than  any  other 
stranger. 

Nor  is  his  absence  from  the  vessel  by  any 
45*]  means  incompatible  'with  this  olHcial 
relation  and  authority.  It  is  not  necessary  for 
the  existence  of  such  a  relation,  and  the  exer- 
cise of  such  an  authority,  that  he  should  al- 
ways be  on  her  deck.  He  may  be  absent  for  a 
longer  or  shorter  time,  and  at  a  greater  or 
lesser  distance,  without  forfeiting  his  author- 
ity; and  when  once  appointed  master  by  the 
owners,  he  continues  master  until  displaced  by 
them,  or  he  himself  surrenders  the  oflice.  As 
respects  a  dismissal  by  the  owners,  Mr.  Justice 
Story  says,  in  the  case  of  The  Tribune,  3 
Sumn.  149:  "Being  once  master,  he  must  be 
deemed  still  to  continue  to  hold  that  charac- 
acter  until  some  overt  act  or  declaration  of 
the  owners  displaced  him  from  the  station." 
And  certainly  there  was  no  such  act  or  declara- 
tion while  Leach  continued  in  the  counting- 
house  of  Loring  &,  Co.  And  as  to  Leach  him- 
self, it  is  obvious  from  the  facts  above  stated, 
that  he  had  not  resigned  or  surrendered  the 
command. 

It  is  said  that  Easton  was  master.  By  what 
authority  was  he  master?  He  was  not  agent 
of  the  owners;  he  was  not  appointed  by  them, 
nor  authorized  by  them  to  exercise  any  control 
over  the  ship.  Nor  would  they  have  been 
bound  by  his  contracts  if  he  had  made  any, 
nor  responsible  for  his  acta.  There  were  none 
of  the  relations  and  trusts  which  exist  be- 
tween owners  and  master,  for  they  had  not 
confided  the  ship  to  him,  and  were  not  even  re- 
sponsible for  his  wages;  and  if  I^ach  was  not 
master,  and  authorized  to  bind  the  vessel  and 
owners  by  his  contract,  the  vessel  was  sailing 
without  one,  and  without  any  lawful  authori- 
ty from  those  to  whom  she  belonged.  It  is 
true,  Leach  says  he  appointed  him  master;  but 
Inat  docs  not  clothe  him  with  the  authority 
which  the  maritime  law  annexes  to  thot  char- 
acter, unless  Leach  had  lawful  power  to  ap- 
point him.  He  might,  no  doubt,  have  properly 
sent  him  on  the  voyage,  and  placed  the  vessel 
under  his  command  while  he  remained  on  shore, 
if  the  interest  of  the  owners  required  or  wouid 
justify  it.  And  he  might,  if  he  pleased,  call  him 
master  or  captain;  but  by  whatever  name  he 
chose  to  call  him,  he  would  be  nothing  more 
than  his  subordinate  and  agent.  He  would  not. 
in  respect  to  the  owners  or  third  persons,  pos- 
sess the  authority  of  master. 

The  cases  of  L'Arina  v.  The  Brig  Exchange, 
<44 


Bee,  108,  and  The  Same  v.  Manwaring,  19B, 
are  directly  in  point  on  this  head.  There  the 
party  was  appomted  by  the  master  as  captain, 
and  cleared  the  vessel  as  such  at  Havana;  yet 
this  appointment  was  held  by  the  court  not  t« 
give  him  the  legal  relation  of  captain  to  the 
vessel,  nor  displace  the  master  appointed  by 
the  owners;  and  it  was  held  that  the  contract 
of  the  latter,  within  the  scope  of  his  authority  as 
master,  was  still  binding  upon  the  owners.  The 
fact,  therefore,  that  Leach  remained  *on  [*4e 
shore,  and  sent  the  vessel  upon  dilTerent  voy- 
ages under  the  command  of  an  agent  appointod 
by  him,  did  not  of  itself  d'splace  him:  nnd  h«- 
was  still  master  of  the  barque,  with  all  the 
powers  and  responsibilities  which  are  attached 
to  that  character.  And  if  the  fact  that  hf  r.- 
mained  on  shore  did  not  deprive  him  of  his  of- 
ficial character,  the  circumstance  that  he  was 
engaged  during  that  time  in  commercial  pur- 
suits cannot  alter  the  case.  It  cannot  make  any 
dilTerence,  in  this  respect,  whether  he  remained 
idle  or  employed  himself  in  any  particular  pur- 
suit. 

But  it  is  said  that  Leach  was  not  only  ab- 
sent from  the  barque,  but  he  was  employinfr 
her  in  violation  of  the  orders  of  the  owners, 
who  disapproved  of  his  conduct,  and  hnd  dirrctcd 
him  to  bring  the  vessel  home,  and  that  Lorinfj 
&  Co.  knew  it  and  yet  encouraged  and  cnablol 
him  to  go  on  in  the  violation  of  his  duty,  by 
large  advances  of  money.  And  it  is  insisted, 
that  ns  Loring  &  Co.  were  aiding  and  encourag- 
ing him  in  this  breach  of  duty,  and  the  supplier 
in  question  were  furnished  to  enable  him  to  per- 
severe in  it,  they  were  luniinhud  m  iwd  i  iii:i 
to  the  owners;  and  in  a  court  of  admir.iUy. 
acting  upon  equitable  principles,  can  create  no 
obligation  upon  them,  nor  any  lien  upon  their 
vessel. 

If  the  facts  assumed  were  established  by  the 
testimony,  I  should  not  dispute  the  law  n* 
above  stated.  But  I  think  the  fact  thot  the 
owners  disapproved  of  his  remaining  on  shore, 
and  engaging  in  mercantile  pursuits,  is  not 
only  not  established,  but,  on  the  contrarj-,  tho 
weight  of  the  testimony  is  on  the  other  side, 
ond,  notwithstanding  the  evasive  and  nnil»igu-_ 
ous  answers  of  I-each,  tends  strongly  to  prove 
that  his  conduct  in  this  respect  met  their  ap- 
probation. 

In  examining  the  testimony  in  relation  to 
this  question  of  fact,  it  is  necessary,  in  order 
to  see  the  force  to  which  it  is  entitled,  to  stale 
it  more  minutely  than  I  have  done  in  the  pre- 
ceding part  of  this  opinion,  and  to  note  par- 
ticularly the  dates  as  given  by  the  witness. 

The  disapproval  of  the  appellants  is  brought 
out  by  the  following  question,  put  by  the  ap- 
pellants, the  owners: 

"Was  your  remaining  in  the  Pacific  and  trad- 
ing with  The  Laura  done  with  the  consent  and 
approval  of  the  owners." 

To  this  question  Leach  simply  answers,  "No, 
sir." 

Upon  the  cross-examination  upon  behalf  of 
the  libelants,  the  following  interrogatories  were 
put  to  him,  to  which  he  gave  the  following  an- 
swers: 

Question.  "When  was  their  (the  owner*) 
dissent  made  known  to  you?" 

*Answer.    *?  think  it  was  the  second  [*4V 
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time  I  WM  at  Vftlparaiso,  which,  I  think,  was 
iu  the  latter  part  of  1849." 

Question.  "At  what  period  did  the  owners 
take  efficient  steps  to  displace  you? — at  any 
period  before  Captain  Weston  was  sent  out!" 

Answer.  "They  did  not  take  any  efficient 
steps,  any  furtlter  than  to  request  me  to  come 
home." 

These  answers  constitute  the  entire  proof  of 
disapproval  and  dissent  of  the  owners,  of  which 
so  much  has  been  said  in  the  argument,  and 
which  lias  been  so  confidently  assumed  as  a 
fact  proved. 

it  will  be  observed  that  the  question  put  by 
the  owners  does  not  point,  and  clearly  was  not 
intended  to  point,  to  any  disapproval  on  their 
part  of  his  remaining  on  shore,  or  engaging  in 
trade  at  Valparaiso.  It  relates  altogether  to 
liic  employment  of  the  barque  in  the  Pacific, 
instead  of  the  Atlantic.  In  fact,  it  could  not 
luive  related  to  his  remaining  on  shore,  or  en- 
gaging in  trade,  because  the  notice  of  disap- 
proval appears  to  have  been  given  but  once,  and 
was  given  and  received  while  Leach  was  still 
sailing  the  vessel  under  the  "lay,"  and  seeking 
and  carrying  freights,  and  before  he  had  pur- 
clia!>cd  a  single  cargo  for  himself,  or  absented 
biiiftclf  from  her  for  a  single  voyage.  It  was 
never  repeated,  although  he  remained  nearly 
tw»>  years  afterwards,  engaged  in  commerce, 
and  on  shore  in  the  counting-house  of  the 
libelants  nearly  half  the  time. 

The  fact  is  clearly  estobiislied  by  Leach's  an- 
swiM-s  to  the  eross-intcrrogatoriea  above  given. 

It  will  be  observed  that  in  these  answers  he 
.-.iivd  he  thinks  their  disapprobation  was  made 
kiiuwn  to  him  the  second  time  he  was  at  Val- 
puraiso.  which  he  thinks  was  in  the  latter  part 
of  1S4'J.  Now,  in  the  preceding  part  of  his 
■■Nuiiiination  he  had  stated  positively  that  h« 
arrived  at  Valparaiso  from  Rio  with  a  cargo  on 
:ri-!jrlit,  consigned  to  Loring  &  Co.,  in  Novem- 
l>or.  1S49.  and  arrived  there  the  second  time  in 
■lulv,  ISoO.  Without  stopping  to  comment  upon 
tlio  lio^iitating  language,  and  the  vagueness  and 
■nicoi'lainty  of  this  answer  in  relation  t  >  a  fact 
which  it  is  obvious,  from  the  preceding  part  of 
his  testimony,  was  perfectly  in  his  recollection, 
it  i»  sutliciont  to  say,  that,  give  him  either 
date,  it  is  evident  that  the  disapproval  of  the 
<»vnpr<4  liad  no  connection  with  his  mercantile 
|iursuits,  and  pointed  merely  to  the  employ- 
ment of  The  Laura  in  freighting  voyages  on 
I  lie  Pacifle  instead  of  the  Atlantic;  for  if  the 
notice  was  received  by  him  in  1849,  it  was  be- 
fore he  had  engaged  in  that  coasting  trade,  and 
must  have  been  written  by  the  owners  in 
c(ni!«fi|)ipnce  of  information  given  them  by 
l^ndi  from  I>io,  concerning  the  freight  he  had 
obt;iiiu'rl  thrre  for  Valparaiso,  and  of  his  in- 
■18- 1  tent  ion  to  seek  •freights  on  that  coast; 
for  this  was  his  first  voyage  in  The  Laura  to 
the  I'iicilic.  lie  had  not  then  engaged  in  the 
roasling  trade  on  that  ocean,  and  had  done 
nothing  in  that  respect  for  the  owners  to  dis- 
approve of.  .And  if  he  did  receive  the  notice,  as 
he  says,  in  1849,  upon  his  arrival  at  Valparaiso, 
it  must  have  been  a  disapproval  of  what  he  in- 
formed them  he  proposed  to  do ;  not  of  what  he 
was  doing  or  had  done.  Certainly  it  had  no 
relation  to  his  trading  on  his  own  account,  for 
there  is  not  the  slightest  evidence  that  he  had 
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any  such  design  at  that  time,  nor  for  nearly 
a  year  afterwards. 

And  if  we  take  the  other  datc^  the  argument 
is  equally  strong;  for  if  be  received  it  on  that 
occasion,  it  must  have  been  written  some  time 
before.  And  it  was  on  his  second  visit  to  Val- 
paraiso, in  July,  1850,  that  he  for  the  first  time 
engaged  in  mercantile  pursuits  on  his  own  ac- 
count, and  obtained  -advances  for  that  purpose 
from  Loring  &  Co.  If  the  notice  reached  him 
at  that  time,  and  before  he  commenced  his  com- 
mercial speculations,  the  dissent  must  have  ap- 
plied to  tne  place  at  which  he  had  been  seeking 
freights,  and  not  to  his  private  speculations. 
Indeed,  taking  this  as  the  date  of  the  receipt 
of  the  notice,  the  inference  is  almost  irresisti- 
ble, that  the  owners  must  have  been  apprised 
of  his  intention  to  purchase  cargoes  on  his  own 
account,  end  approved  of  it;  for  he  had  been 
engaged,  when  he  received  this  notice,  in  seek- 
ing freights  in  the  Pacific  for  about  nine 
months.  He  had  not,  it  appears,  been  success- 
ful; and  after  his  first  cargo  from  Valparaiso 
to  San  Francisco,  he  sailed  most  commonly 
from  port  to  port  in  ballast,  or  with  very  in- 
considerable cargoes;  and  as  Leach  was  in 
constant  correspondence  with  the  owners,  they 
were  of  course  apprised  of  his  want  of  success, 
and  would  very  naturally  disapprove  of  his 
remaining  in  the  Pacific,  where  the  earnings  of 
the  vessel  would  give  them  very  little  for  their 
share  of  the  freights.  But  this  notice,  as  I 
have  said,  does  not  appear  to  have  been  repeat- 
ed. Leach  does  not  pretend  that  any  com- 
plaints of  his  conduct  were  subsequently  made 
by  the  owners;  and  the  natural  inference  is, 
that  having  confidence  in  Leach's  prudence  and 
judgment,  when,  in  reply  to  this  commtmi- 
cation,  they  were  apprised  by  him  of  his  de- 
termination to  purchase  cargoes  on  his  own 
account  for  The  Laura,  and  thus  insure 
constant  employment  for  her  and  full  freights, 
they  were  willing  he  should  remain  and  carry 
out  his  plan.  And  this  conclusion  is  strength- 
ened by  the  circumstance  that  no  measures 
were  afterwards  taken  by  the  owners  to  com- 
pel or  induce  him  to  return,  and  that  he  re- 
mained, without  further  complaint,  engaged  in 
these  pursuits  until  he  himself  found  them  un- 
profitable, and  determined  to  return  home. 

*He  is  asked  in  one  of  the  interroga-  [*49 
tories:  "At  what  period  did  the  owners  take 
efTicicnt  steps  to  displace  you? — at  any  period 
before  Captain  Weston  was  sent  out?"  And  he 
answers:  "They  did  not  take  any  efficient 
steps,  any  further  than  to  request  me  to  oome 
home."  And  in  answer  to  another  interroga- 
tory he  says  he  did  not  yield  to  their  wishes, 
because  he  thought  he  had  a  right  to  remain 
there  if  he  chose.  There  was  no  order,  there- 
fore; no  charge  of  misconduct;  no  notice  that 
tliey  would  put  an  end  to  the  contract;  noth- 
ing more  than  a  request  which  Leach  did  not 
comply  with,  because  he  thought  that  while  tha 
owners  suffered  the  contract  to  continue,  he  had 
a  right  to  select  the  theater  of  his  operations, 
and  to  act  upon  his  own  judgment.  And  un- 
doubtedly he  was  right  in  this  respect,  unless 
the  owners  put  an  end  to  the  contract,  which 
they  might  have  done  at  any  moment,  if  they 
supposed  him  to  be  no  longer  acting  in  the  line 
of  his  duty.  But  whatever  might  have  been 
their  opinion  as  to  the  soundness  of  his  judg- 
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ment  in  Mleeting  the  Pacific  instead  of  the  At- 
lantic  for  the  employment  of  the  vessel,  when 
thej  requested  him  to  return,  they  tudoubted- 
ly  acquiesced  in  his  opinion  when  they  received 
his  answer  declining  to  return,  and  continued 
for  nearly  two  years  afterwards  to  sanction  his 
conduct,  by  suU'ering  him  to  remain  tbere,  re- 
ceiving remittances  from  him,  and  paying  his 
drafts,  and  settling  his  account,  without  mak- 
ing tlie  slightest  objection  to  allow  him  one 
half  of  the  freights,  according  to  the  contract, 
for  bis  services  as  master.  And  the  charge  of 
taking  the  vessel  to  the  Faciflc  and  illegally  de- 
taining her  there  for  his  own  benefit  and  ad- 
vantage, was  never  heard  of  until  payment  for 
the  repairs  and  supplies  furnished  to  their 
barque  was  made  by  the  libelants.  And  if  such 
a  defense  had  been  founded  in  fact,  it  would 
have  been  easy  for  the  owners  to  prove  it  con- 
clusively, by  producing  the  correspondence  be- 
tween them  and  Leach.  But  no  part  of  it  has 
been  offered  in  evidence.  The  fair  inference 
from  the  testimony,  therefore,  is,  that  they  as- 
sented to  his  proceedings,  and  approved  of  his 
remaining,  after  receiving  his  answer  to  the 
request  for  his  return. 

But  if  the  case  were  otherwise  in  this  par- 
ticular, and  it  had  been  proved  that  Leach  il- 
legally and  against  their  orders  detained  The 
lAura  in  the  Pacific,  I  do  not  see  how  that 
would  affect  the  claim  of  the  libelants,  unless 
in  furnishing  those  supplies  they  knowingly 
aided  and  abetted  him  in  his  breach  of  duty  1.0 
the  owners.  The  argument  is,  that  they  did 
knowingly  aid  and  abet  him.  But  it  would  be 
a  sufficient  answer  to  it  to  say,  that  no  such 
charge  is  made  against  them  in  the  answer.  It 
is  made  against  Leach;  but  there  is  not  the 
slightest  intimation  that  Loring  &  Co.  had  any 
SO*]  knowledge  of  it.  'And  as  this  defense  is 
not  taken  in  the  answer,  it  cannot  be  relied 
on  here,  even  if  there  was  evidence  in  the 
record  which  would  justify  it. 

But  there  is  not  the  slightest  evidence  to 
prove  it.  On  the  contrary,  it  appears  by 
Leach's  testimony,  that  when  he  arrived  at 
Valparaiso,  with  the  cargo  consigned  to  Loring 
&  Co.  he  told  them  upon  what  terms  he  was 
sailing  the  vessel,  and  the  deep  interest  he  had 
in  her  earnings;  and  thinks  it  probable  he 
mentioned  the  contingent  right  he  had  of  pur- 
chasing one  eighth  of  the  vessel,  if  he  could 
raise  the  money  to  pay  for  it.  The  fact  that 
he  had  been  trusted  with  so  much  power  over 
such  a  vessel  as  The  Laura,  and  would  even 
be  received  as  a  partner  if  he  could  raise  the 
money,  naturally  induced  Loring  &  Co.  to  think 
him  worthy  of  confidence.  And  they  appear  to 
have  aided  him  in  procuring  freights  while  he 
confined  himself  to  that  business.  They  evi- 
dently had  no  knowledge  of  any  dissatisfaction 
on  the  part  of  the  owners,  for  Leach  states 
positively  that  nobody  but  himself  knew  of  it. 
And  when,  therefore,  he  proposed  to  purchase 
cargoes  on  his  own  account,  which  would  give 
The  Laura  constant  employment  and  full 
freights,  they  could  have  had  no  reason  to 
suppose  that  his  owners  disapproved  of  it. 
And  when  these  supplies  were  furnished,  they 
had  strong  grounds  for  believing  that  his  con- 
duct in  this  respect  was  known  to  the  owners, 
and  met  their  approbation;  for  they  had  then 
sfen  him  for  nearly  two  years  engaged  in  this 
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business,  during  all  that  time  in  correspondence' 
with  his  owners,  and  occasionally  making  re- 
mittances to  them,  and  drawing  bills  on  theiu 
(as  Leach  himself  states),  which  appear  t» 
have  been  duly  honored,  and  without  the 
slightest  token  of  disapproval,  as  far  a*  Lor- 
ing &  Co.  had  an  opportunity  of  seeing.  There 
was  nothing  to  create  suspicion  or  put  them  oa 
inquiry.  The  advances  made  to  him  were  made 
in  the  regular  course  of  their  business,  and  at 
the  usual  rates  for  interest  and  commission 
in  that  quarter  of  the  world;  and  they  hatl 
every  reason  to  believe  that  they  were  pro- 
moting the  objects  and  advancing  the  interests 
of  the  owners,  as  the  advances  made  to  Lieacli 
enabled  him  to  keep  The  Laura  constantly 
employed  with  full  cargoes,  thereby  earning 
large  freights,  of  which  the  owners  were  en- 
titled to  the  one  half.  Loring  &  Co.  bad  no 
knowledge  of  the  state  of  hte  accounts  witb 
the  owners;  and  no  reason  even  for  suspecting 
that  he  did  not  remit  to  them  their  share  of 
the  freights,  or  that  he  improperly  used  or 
withheld  it. 

The  case,  then,  upon  the  points  already  ex- 
amined, may  be  summed  up  as  follows: 

1st.  At  the  time  these  repairs  were  made  and 
supplies  furnished,  'Leach  was  in  full  [*61 
possession  of  the  barque,  exercising  his  au- 
thority as  master,  under  bis  contract  with  the 
owners  hereinbefore  stated.  2d.  He  was  recog- 
nized and  paid  as  such  by  the  owners.  3d. 
He  was  dealt  with  as  such  by  Loring  &  Co.,  in 
good  faith,  without  the  slightest  grounds  for 
suspecting  that  the  owners  disapproved  of  bin 
conduct,  or  had  requested  him  to  bring  the  ves- 
sel home.  4th.  The  repairs  and  supplies  were 
necessary  to  enable  her  to  go  to  sea,  and  she 
must  have  remained  idle  in  the  port  if  they 
had  not  been  furnished;  and  they  were  made 
and  furnished  with  prudence  and  economy, 
under  Leach's  own  direction.  6th.  He  had  no 
money  except  the  $500  hereinbefore  mentioned, 
which  he  needed  for  his  personal  expenses,  and 
had  no  funds  either  of  his  own  or  the  owners 
within  his  reach,  with  which  he  could  make 
these  repairs  or  obtain  the  neoessary  supplies. 
These  facts  appear  to  me  to  be  conclusively 
established  by  Leach's  own  testimony.  And  a* 
it  is  admitted,  on  all  hands,  that  the  repairs 
were  made  and  the  supplies  furnished  at  his 
request  and  by  his  order,  it  follows,  from  the 
decisions  in  this  court,  and  at  the  circuits  to 
which  I  have  already  referred,  that,  by  the 
maritime  code  of  the  United  States,  Loring  & 
Co.  obtained  an  implied  lien  on  the  vessel  for 
the  amount,  unless  it  can  be  shown  that  they 
were  furnished  on  the  personal  credit  of  Lea^ 
or  some  other  person. 

An  attempt  was  made  to  offer  such  proof, 
and  to  show  that  the  supplies  were  furnished 
upon  the  personal  credit  of  Leach.  But  it  is 
an  obvious  failure.  He  ia  asked  by  them 
whether  the  repairs  and  supplies  were  fur- 
nished upon  his  responsibility,  or  the  credit  of 
the  vessel,  or  how  otherwise.  He  answers,  "1 
presume  they  were  furnished  on  my  responsi- 
bility." And  this  is  the  whole  and  only  evi- 
dence offered  b^  the  appellants  to  show  that 
they  were  furnished  on  the  personal  credit  of 
Lcnoh,  and  not  on  that  of  the  vessel  or  owners. 
Cortninly,  such  evidence  can  hardly  be  suffi- 
cient to  remove  the  implied  lien  given  bv  law. 
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(Thethw  the  credit  waa  given  to  him  was  a 
question  of  fact.  If  the  fact  was  so,  he  must 
have  Iedowd  it,  and  eoold  have  sworn  to  it  in 
direct  terms.  But  instead  of  this,  lie  merely 
expresses  an  opinion  in  general  terms,  and  gives 
no  reason  for  that  opinion,  and  states  no  fact 
from  which  it  might  be  inferred  that  this  opin- 
ion was  well  founded.  The  answer  is,  in  truth, 
no  evidencr;  it  is  but  the  opinion  or  conjecture 
of  the  witness,  and  even  if  there  was  no  evi- 
dence in  the  record  to  contradict  it,  would  leave 
the  case  upon  the  implied  lien  which  the  law 
creates. 

But  it  is  directly  in  conflict  with  the  written 
instruments  signed  by  the  witness  himself  at 
52*]  the  time  of  the  transaction.  'The  ac- 
count for  those  repairs  and  supplies  is  headed, 
as  I  have  already  said,  "Barque  Laura  and 
owners,  to  Loring  &,  Co.,  Dr."  It  is  signed  by 
Leach,  and  admitted  by  him,  in  writing,  to  be 
correct.  He  of  course  read  the  account,  and 
was  undoubtedly  a  man  of  sufficient  intelli- 
gence to  understand  the  meaning  of  words. 
And  how  could  the  barque  and  owners  be  debt- 
ors for  those  supplies,  if  they  were  fiu-nished 
exclusively  on  the  credit  of  Leach?  How  could 
they  be  debtors  to  Loring  A,  Co.,  unless  they 
were  furnished  on  their  credit? 

It  is  true  Leach  says  he  signed  the  account 
only  for  the  purpose  of  verifying  the  items. 
But  this  is  evidently  an  after-thought;  for  he 
admits  by  his  signature,  not  only  the  correct- 
ness of  his  items,  but  the  account  itself — that 
is,  the  cliarge  against  the  barque  and  owners, 
as  u-ell  as  the  things  charged. 

Besides,  if  his  signature  was  intended  mere- 
ly to  verify  the  items,  there  was  no  necessity 
for  this  account.  The  items  ought  to  have  been 
inserted  in  the  other  account,  signed  by  him 
at  the  same  time,  which  contains  the  charges 
for  which  he  was  personally  liable;  and  his 
admission  of  that  account  would  have  been 
quite  sufficient  to  verify  these  items.  And  the 
fact  that  two  accounts  were  stated,  and  signed 
and  admitted  by  him  on  the  same  day,  the  one 
charging  the  repairs  and  supplies  to  the 
bnrque  and  owners,  and  the  other  charging  him 
as  "Captain  Phineas  Leach,"  for  other  articles 
properly  chargeable  to  himself,  shows  that  both 
parties  understood  what  they  were  about;  and, 
to  avoid  future  cavil,  stated  their  accounts 
against  the  respective  debtors,  according  to 
their  mutual  luderstanding  at  the  time.  And 
the  insertion  of  the  aggregate  amount  for  re- 
pairs and  supplies,  in  the  account  against 
Leach,  coupled  with  the  account  against  the 
liarque  and  owners,  proves  conclusively  that 
the  parties  intended  to  make  no  special  con- 
tract with  Leach  for  those  repairs  and  sup- 
plies, nor  to  take  any  special  hypothecation  or 
bottomry  on  the  vessel,  but  dealt  with  one  an- 
other upon  the  established  rules  of  maritime 
law,  which  in  the  absence  of  any  special  con- 
tract, made  the  barque  nnd  owners,  and  Leach 
himself,  responsible  for  the  amount. 

In  order  to  g^ve  some  color  to  his  statement, 
that  he  presumes  they  were  furnished  on  his 
credit,  he  says  that  his  credit  was  at  that  time 
good.  If  he  had  shown  that  it  was  in  fact 
good,  it  would  be  no  reason  for  presuming  that 
Loring  &  Co.  relied  upon  it,  and  waived  the 
other  securities  to  which  they  were  entitled. 
But  the  record  shows  that  it  waa  not  good, 
IS  Lb  cd. 


and  that  Loring  &  Co.,  in  the  advances  they 
made  to  him  at  the  same  time  for  the  purchase 
of  cargo  on  his  private  individual  account,  did 
not  think  it  prudent  to  rely  altogether  upon 
'his  credit.  For  the  heading  of  the  in-  [*53 
voice  of  the  cargo  purchased  upon  that  oc- 
casion, which  I  have  already  set  forth  in  full, 
expressly  required  that  tlie  sales  and  returns 
should  be  made  by  the  consignee  to  Loring  & 
Co.  And  Leach  admits  that  the  cargo  was  to 
be  insured,  and  the  loss,  if  any,  to  be  paid  to 
Loring  &  Co.  And  from  his  own  testimony,  as 
well  as  the  invoice,  it  is  evident  that  it  was 
understood  by  the  parties  that  the  proceeds  of 
the  cargo  were  to  be  remitted  from  Panama  by 
the  consignees  to  Loring  &  Co.  For  be  is  asked 
by  the  libelants,  "Was  there  not  an  under- 
standing that  the  proceeds  should  be  remitted 
by  j'our  consignees  to  Loring  &  Co.?"  and  he 
answers,  "I  don't  know  that  there  was."  But 
he  is  again  pressed  by  the  inquiry:  "Will  you 
reflect  and  see  if  you  cannot  answer  that  ques- 
tion directly  that  there  was?"  and  he  then  an- 
swers, "Thero  was  no  such  understanding;  it 
might  be  understood;  there  was  nothing 
promised."  I  give  the  words  of  the  witness: 
but  I  cannot  w  convinced  by  this  nice  casuis- 
try of  Captain  Leach,  in  distinguishing  an 
undcrstandmg  between  the  parties  from  a 
promise,  that  his  credit  was  still  good  with 
Loring  ft  Co.,  notwithstanding  the  evidence  to 
the  contrary  in  the  agreement  in  the  heading 
of  the  invoice,  and  in  the  admitted  agreement 
in  relation  to  the  insurance.  It  certainly  does 
not  prove  it  so  high  as  to  create  a  presump- 
tion that  all  other  securities  were  waived,  from 
their  confidence  in  the  personal  responsibility 
of  Leach;  nor  did  his  subsequent  conduct  show 
that  he  merited  even  the  confidence  tiiey  did  re- 
pose in  him.  For  he  went  to  Panama  and  pro- 
cured advances  to  himself,  on  account  of  the 
cargo,  to  the  amount  of  $2,100,  and  authorised 
large  disbursements  to  be  made  by  his  con- 
signee to  his  agent,  £aston,  for  the  use  of  The 
Laura,  and  proceeded  to  Massachusetts  with- 
out returning  to  Valparaiso;  and  after  be 
came  home,  lie  drew  on  his  consignees  for 
$376  more  to  pay  Weston's  expenses,  who  was 
sent  out  by  the  owners,  and  during  all  that 
time  rendered  no  account  to  Loring  &  Co.,  and 
left  them  under  the  impression  that  the  pro- 
ceeds would,  in  good  time,  be  remitted  to  them. 
It  seems  they  were  not  aware  of  the  distinc- 
tion which  Leach  took  between  the  mutual 
understanding  between  them  and  an  actual  and 
formal  promise. 

The  point,  therefore,  taken  by  the  owners, 
that  the  repairs  and  supplies  were  furnished  on 
the  personal  credit  of  Leach,  cannot,  in  my 
judgment,  be  maintained.  And,  undoubtedly, 
the  justice  of  the  case  is  clearly  with  the  libel- 
ants. The  captain  was  without  funas,  and  his 
owners  had  none  in  Valparaiso;  and  the  barque 
must  have  remained  in  port  a  wasting  hulk  if 
the  means  had  not  been  furnished  by  Loring 
&  Co.,  which  enabled  'her  to  sail.  The  [*54 
owners  have  since  received  her,  and  now  hold 
her  in  their  possession,  increased  in  value  by 
those  repairs,  which  enabled  her  to  come  home, 
and  which  were  made  by  the  money  of  Loring 
&  Co.  And  they  have  also  received  the  freights 
which  those  repairs  enabled  her  afterwards  to 
earn  imder  the  command  of  Weston.    Justice, 
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u  well  as  the  principles  of  the  law,  would 
seem  to  require  that  those  who  have  reaped  the 
profit  of  the  advances  should  repay  the  party 
to  whom  they  are  indebted  for  their  gains. 

It  remains  to  inquire  whether  the  lien  has 
been  waived,  by  the  delay  in  prosecuting  it, 
or  the  debt  been  satisfied  in  any  other  way. 

I  shall  dispose  of  those  questions  very  briefly. 
For  I  am  sensible  that  the  great  importance 
and  delicacy  of  the  points  nereinbefore  dis- 
cussed, have  compelled  me  to  extend  this  dis- 
cussion beyond  the  limits  of  an  ordinary  opin- 
ion in  this  court. 

In  relation  to  the  alleged  waiver  by  the  de- 
lay, the  mere  statement  of  the  evidence  is  an 
answer  to  the  objection,  and  the  evidence  is 
this:  The  repairs  were  made  and  the  supplies 
furnished  in  the  spring  of  1852.  The  barque 
returned  to  Valparaiso  in  the  November  fol- 
lowing, when  Weston  immediately  assumed  the 
command.  He  was  ordered  by  the  owners  to 
procure,  if  he  could,  a  cargo  of  guano,  and  to 
bring  the  vessel  to  an  Atlantic  port.  He  did 
so;  and  be  arrived  in  Baltimore  in  the  June 
following,  and  the  vessel  was  arrested  on 
this  libel  a  few  days  after  her  arrival. 

The  barque  still  belongs  to  the  same  owners. 
When  Weston  arrived  at  Valparaiso  to  take 
the  command,  be  had  no  money,  and  was 
obliged  to  raise  what  he  needed  by  a  bill  on 
his  owners.  At  that  time,  Loring  &  Co.  had  no 
reason  to  suppose  that  the  owners  would  refuse 
to  pay  this  claim;  and  if  they  had  then  arrest- 
ed the  vessel,  it  would  have  broken  up  the 
voyage  upon  which  she  was  destined,  and  sub- 
jected the  owners  to  heavy  losses  by  her  de- 
tention. And  it  certainly  ought  not  to  be  a 
matter  of  complaint  on  their  part,  that,  under 
such  circumstances,  he  did  not  arrest  her,  and 
took  no  measures  to  enforce  his  claim  until  he 
found  that  payment  was  refused;  and  it  is 
unnecessary  to  cite  cases  to  prove  that  the 
omission  to  arrest  her  at  Valparaiso  under  such 
.circumstances  cannot  be  regarded  as  a  waiver 
of  their  lien,  upon  any  principle  of  law.  There 
was  no  unreasonable  delay  in  notifying  the 
owners  of  the  claim,  nor  in  filing  the  libel  when 
they  disputed  it.  The  Laura  in  the  intervening 
time  remained  in  the  possession  and  employ- 
ment of  the  owners ;  no  third  party  had  become 
interested,  and  the  owners  were  greatly  bene- 
65*]  ftted  *by  the  commission  to  arrest  her, 
until  she  arrived  in  the  United  States. 

It  is  said  that  Weston  proves  that  nothing 
was  said  to  him  about  their  account,  and  hence 
it  is  inferred  that  nothing  was  due  on  it,  or 
that  it  was  not  supposed  by  Loring  &  Co.  to  be 
a  charge  on  The  Laura.  But  it  must  be  re- 
membered that  the  house  of  Loring  &  Co.,  with 
whom  Leach  dealt,  had  dissolved  partnership 
in  the  June  preceding  Weston's  arrival,  and  a 
new  one,  with  new  partners  in  it,  established 
under  the  same  name.  It  is  true  that  Mr. 
Atherton,  a  partner  in  the  first  firm,  remained 
there,  and  was  attending  to  their  business. 
But  the  transactions  of  Weston  were  with  the 
new  firm,  and  it  would  have  been  useless  for 
Atherton  to  present  this  claim  to  Weston,  un- 
less he  had  determined  to  libel  the  vessel.  For, 
as  I  have  said,  Weston  had  no  money  but  what 
he  obtained  from  the  new  house  of  Loring  & 
Co.,  for  his  bill  on  his  owners,  and  this  Ather- 
ton knew.    Besides,  the  proceeds  of  her  cargo 
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shipped  to  Peyta  and  Panama,  as  hereinbefore 
mentioned,  at  the  time  these  repairs  and  sup- 
plies were  furnished,  were  to  be  paid  to  Loring 
&  Co.;  and  when  Weston  was  at  Valparaiso, 
the  account  of  these  proceeds  had  not  been  re- 
ceived. It  was,  most  probably,  supposed,  by 
Loring  &  Co.,  that  they  might  prove  sullicient 
to  pay  their  claim  against  Leach,  includinji; 
these  supplies.  And  this,  it  appears,  would 
have  been  the  case  if  Leach  had  not  improperly 
converted  a  largo  portion  of  them  to  his  own 
use,  and  to  satisfy  the  claims  of  his  owner:) 
against  him.  Justice,  therefore,  required  Lor- 
ing &  Co.  to  await  the  result.  They  did  wait, 
and  did  receive  some  money  from  this  source, 
but  not  enough  to  pay  even  the  advances  for 
the  cargo  itself. 

This  is  admitted  in  the  argument.  But  it  is 
said  the  money  received  should  be  first  applied 
to  extinguish  the  lien;  first,  because  there  was 
a  security  bound  for  that  item — that  is,  the 
vessel;  and  second,  because  it  is  the  first  item 
in  the  account. 

Now,  the  conclusive  answer  to  this  objection 
is,  that  if  no  specific  application  was  made  by 
either  party  at  the  time  of  payment,  the  law 
appropriates  it  according  to  the  principles  of 
equity.  And  as  the  money  received  from 
Panama  was  the  proceeds  of  goods  purchased 
with  the  money  advanced  by  Loring  A.  Co.  for 
that  purpose,  equity  will  apply  it  in  the  first 
place  to  the  payment  of  that  debt. 

Indeed,  there  is  enough  in  the  invoice  and 
the  testimony  of  Leach  to  show  that  tne  pro- 
ceeds were  to  be  so  applied  by  the  agreement 
between  Leach  and  Loring  &  Co.  when  the 
advances  were  made.  And  they  were  accord- 
ingly so  applied,  as  *far  as  they  would  [*5S 
go,  when  the  money  was  received  by  them. 
The  fact  that  the  claim  now  in  question  was 
secured  by  a  lien  on  The  Laura,  can  surclr  be 
no  reason  for  applying  the  money  in  the  first 
place  to  discharge  it.  On  the  contrary,  it  would 
be  a  sufficient  reason  against  such  an  appli- 
cation, and  would  be  a  good  ground  for  post- 
poning it  until  all  the  claims  for  which  the 
creditor  had  no  security  were  first  satistied. 

I  do  not  comprehend  how  the  argument  that 
it  is  the  first  item  in  the  account  can  apply. 
In  point  of  fact,  however,  it  is  not  the  first  or 
oldest  item  in  the  account,  as  I  understand 
the  transaction.  And  if  the  lien  on  the  vessel 
was  originally  valid,  it  is  evident  that  it  ha* 
never  been  discharged,  or  waived,  or  forfeited 
by  unreasonable  delay. 

Some  other  items  for  necessaries  furnished  nt 
Peyta,  on  the  last  voyage  of  The   Laura  to 
that  port,  and  also  a  small  charge  for  bread  at. 
Valparaiso,  and  which  are  not  included  in  the 
account  signed  by  Leach,  were  allowed  by  the 
Circuit  Court,  and  are  included  in  the  amouni 
decreed.    These  items,  the  counsel  for  the  re- 
spondents insist,  ought  not  to  be  allowed,  even 
if  those  in  the  account  are  sustained.    I  thinl; 
when  the  whole  testimony  is  examined,  it  will 
be   evident   that  these   charges   stand   on   the 
same  principles   with  those  of  which   I   hare 
already  spoken.    But  I  forbear  to  extend  this 
opinion  by  discussing  that  question ;  because  a* 
the  court  have  determined    that    the    repairs 
and  supplies  furnished,  at  the  request  of  Leach, 
are  not  a  lien  on  the  vessel,  it  is  useless  to 
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examine  particular  items,  when  the  opinion  of 
tlie  court  goes  to  the  whole. 

From  tl^t  opinion  I  respectfully  dissent. 
And  after  carefully  reviewinK  the  case  in  all 
of  its  bearings,  and  scrutinidng  the  evidence, 
I  adhere  to  the  opinion  I  held  in  the  Circuit 
Court. 


SEBASTIAN  WILLOT,  John   McDonald,  and 
Joseph  Hunn,  PliTs.  in  Er., 

V. 

JOHN  F.  A.  SANDFORD. 
(See  S.  C.  19  How.  79-82.) 

Where  there  are  two  conflrmatlons  for  the  same 
land,  the  elder  most  hold  it. 

The  Act  of  1811,  reserrtng  lands  from  sale,  etc. 
has  no  application  to  this  case. 

Argued  Dec.  2,  1866.    Submitted  Dec.  8.  1856. 
Decided  Dee.  29,  18S6. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 

This  was  an  action  of  ejectment  brougut  in 
the  Circuit  Court  by  the  defendants  in  error, 
to  recover  a  tract  of  land  lying  on  Spencer's 
Run,  St.  Charles  County,  Missouri. 

The  case  appears  in  the  opinion  of  the  court. 

Mr.  H.  Blair,  for  the  plaintiff  in  error: 

The  land  in  controversy  had  been  surveyed, 
etc.,  and  was  thus  passed  out  of  the  govem- 
m<>nt  when  the  Act  of  1830  became  law.  Even 
without  the  proviso  in  the  second  section,  that 
Act  could  not  have  devested  the  title  already 
passed  by  previotis  confirmation  and  survey, 
but,  out  of  an  abundant  caution,  a  saving 
clause  is  put  into  the  second  section  to  pre- 
vent such  action  of  the  Statute,  and  this  court 
declares,  in  Les  Bois  v.  Bramell,  4  How.  449, 
and  re-asserts  in  various  other  cases,  par- 
ticularly in  Landis  v.  Brant,  10  How.  348,  that 
this  section  applies  to  cases  like  the  present. 

Locations  made  by  public  surveyors  are  con- 
dnsive. 

West  T.  Cochran,  17. How.  403;  Kissell  v. 
Public  Schools,  18  How.  19. 

Messrs.  A.  H.  Lawrence  and  6amnel  T. 
Glover,  for  the  defendant  in  error: 

Tlie  survey  of  1817,  on  the  confirmation  of 
1816,  and  patent  of  1860.  in  satiKfoction  of  a 
claim  of  800  arpents  in  right  of  A..loine  Oau- 
tier  were  incompetent  to  affect  the  plaintiffs 
rijflit  to  recover  in  his  ejectment. 

1.  Because  the  said  survey  and  pntent,  in  so 
far  as  they  were  made  to  include  lands  lying  | 
on   the  west  side  of  Spencer  and   within  the| 
survey  of  Lamarche,  were  contrary  to  law  and 
void.  ' 

Stoddard  , v.  ChamWrs,  2  How.  318;  Bissell 
V.  Penrose,  8  How.  333;  Mills  v.  Stoddard,  8 
How.  3C4;  Pick.  C.  C.  613;  McMin  v.  Stafford, 
2  Bibb.  487;  Miller  v.  Kerr.  7  Wheat.  6;  Boyce 
V.  Papin,  II  Mo.  25;  McGill  ▼.  Somers,  15  Mo. 
80;  Joyal  v.  Rippey,  19  Mo.  685;  Menard  v. 
Massey,  8  How.  312. 

2.  The  plaintiff  below  showed  the  oldest  legal 
title.  The  defendants  below  took  no  legal  title 
till  the  emanation  of  their  patent  in  1851. 
The  Act  of  July  4,  1836,  had  passed  the  legal 
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title  to  all  the  land  in  the  Lamarche  survey  to 
the  claimant. 

Ewing  V.  Burnet,  11  Pet.  61;  Stoddard  r. 
Chambers,  2  How.  317. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

Peter  Chouteau,  claiming  under  one  Dis- 
sonet,  laid  before  Recorder  Bates  a  claim  for 
800  arpents  of  land,  situated  in  St. 
•Charles  County,  Missouri.  The  evidence  t**! 
presented  to  the  Recorder  was  a  certificate  of  a 
private  survey  embracing  the  claim  as  set  up, 
with  proof  that  Dissonet  had  inhabited  and 
cultivated  the  land  from  1798  to  1805.  The  Ue- 
corder  pronounced  the  claim  valid  as  a  settle- 
ment right  to  the  extent  of  640  acres,  and  de- 
clared that  it  ought  to  be  surveyed  as  nearly  in 
a  square  as  might  be,  so  as  to  include  bis- 
Sonet's  improvements;  and  furthermore,  that 
the  land  should  be  surveyed  at  the  expense  of 
the  United  States. 

This  report  was  confirmed  by  Congress,  by 
the  Act  of  April  29,  1816.  The  land  was  sur- 
veyed in  1817,  by  authority  of  the  United 
States.  A  patent  certificate  was  forwarded  to 
the  General  Land  Office  by  the  Recorder  of 
Land  Titles  at  St.  Louis,  in  1823,  and  a  patent 
issued  on  it  in  1850.  Protection  is  claimed  by 
the  defendants,  luder  the  survey  and  patent. 

The  jury  was  instructed  by  the  Circuit  Court, 
that  the  survey  and  patent  were  not  conclusive 
evidence  that  the  land  they  embraced  was  cor- 
rectly located  and  surveyed  according  to  the 
confirmation;  and  if  they  believed  that  the 
land  sued  for  was  not  within  the  confirmation 
of  the  legal  representatives  of  Dissonet,  al- 
though it  may  be  within  the  survey  and  patent, 
then  the  survey  and  patent  would  not  protect 
the  defendants. 

Exceptions  were  taken  to  this  ruling.  The 
jury  found  that  the  official  survey  did  not  cor- 
respond to  the  confirmation,  but  that  it  was  il- 
legally extended  so  as  to  interfere  with  the 
claim  on  which  the  plaintiff  relies.  His  claim 
is  this:  In  1805  Antoine  Lamarche  caused  a 
private  survey  to  be  made  by  Harvey  for  750 
arpents  of  land,  which  he  claimed  by  right  of 
settlement.  Lamarche  laid  his  claim  before  the 
Board  of  Commissioners,  but  produced  no  evi- 
dence of  inhabitation  and  cultivation;  indeed* 
no  evidence  at  all,  except  the  surveyor's  certifi- 
cate. On  coming  before  the  Board,  in  1811,  the- 
claim  was  of  course  rejected;  and  thus  it  lay 
until  1833,  when  the  Board  of  Commissioners- 
organized  under  the  Act  of  July  9,  1832,  took 
evidence  which  established  the  fact  to  their 
satisfaction,  that  Lamarche  had  inhabited  and 
cultivated  the  land,  and  was  entitled  to  a  con- 
firmation; and  in  1835  they  recommend.-^d  to 
Congress  that  the  claim  ought  to  be  confirmed 
according  to  Harvey's  survey  of  1805;  and  it 
was  thus  confirmed  by  the  Act  of  July  4,  1836. 

Harvey's  survey  covers  the  land  i.i  dispute, 
which  is  overlapped  on  its  eastern  boundary  by 
the  survey  and  calls  of  the  patent  to  Dissonet; 
and  within  this  interference  the  defendants 
hold  possession. 

Up  to  the  date  of  the  confirmation  of  La- 
marche's  claim,  in  *1836,  it  had  no  stand-  [*8a 
ing  in  a  court  of  justice.  So  this  court  haa 
uniformly  held. 

Les  Bois  t.  Bramell,  4  How.  449. 
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In  the  next  place,  the  United  States  reserved 
the  power  to  survey  and  grant  claims  to  lands 
in  the  situation  that  these  contending  claims 
were  when  confirmed;  nor  have  the  courts  of 
justice  any  authority  to  disregard  surveys  and 
patents,  when  dealing  witli  them  in  actions  of 
ejectment.  This  court  so  held  in  tne  case  of 
West  T.  Cochran,  17  How.  403,  and  will  not  re- 
peat here  what  is  there  said. 

When  the  survey  of  1817  for  Dissonct's  land 
was  recognized  at  the  Surveyor-Ueneral's  office 
as  properly  executed,  which  was  certainly  as 
early  as  1823,  then  Dissonet  had  a  title  that  he 
could  enforce  by  the  laws  of  Missouri,  and 
which  was  the  elder  and  better;  it  being  set- 
tled that  where  there  are  two  conlirmations 
for  the  same  land,  the  elder  must  hold  it.  A 
more  prominent  instance  to  this  effect  could 
hardly  occur,  than  that  of  rejecting  a  younger 
conflrmntion  in  the  case  of  Les  Bois  v.  Bramell, 
above  cited. 

The  Act  of  1811,  reserving  lands  from  sale 
which  had  been  claimed  before  the  Board  of 
Commissioners,  has  no  application  to  such  a 
case  as  this  on?.  It  was  so  declared  in  the  case 
of  Menard  v.  Massey,  8  How.  300,  310. 

It  is  ordered  that*thc  judgment  of  the  Circuit 
Court  be  reversed  and  a  venire  de  novo  awarded. 


110»]  •KEUBEN  L.  LONG,  John  8.  Pemrise, 
and   Amelia   Pemrise,   his   Wife,   and   Alice 
Pemrise,  by  her  Guardian  John  S.  Pemrise, 
Complainants  and  Appellants, 
v. 
JOHN  O'FALLON. 

<See  S.  C.  19  How.  110-125.) 

Sale  of  land  by  administrator,  vendee  takes  it 
exempt  from  claims  of  heirs,  unless  fraud  or 
collusion. 

On  sale  of  land  by  administrator  In  the  legltl- 
male  exercise  of  his  iiowpis,  ng  trustee,  his  vendee 
Is  not  obliced  to  look  to  the  application  of  the 
purchase  money. 

His  failure  to  account  Is  a  devastavit  for  which 
he  and  his  sureties  are  liable  on  their  ofllcial  bond 
at  law. 

In  the  present  Instance,  defendant  helnx  a  pur- 
'Chsser  In  Kood  faith  Is  entitled  to  hold  the  proper- 
ty exempt  from  the  claims  of  heirs. 

The  heirs  are  not  entitled  to  pursue  their  claim 
mnilnat  n  purchaser  for  value  who  has  not  been 
guilty  of  fraud  or  collusion. 


Argued  Deo.  11,  1850.      Decided  Dec.  29,  1856. 


APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Missouri. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Missouri,  by  the  appellant,  to  obtain  a  convey- 
ance from  the  appellee,  of  a  certain  tract  of 
land  near  the  City  of  St.  I.x>iiis,  and  an  ac- 
counting for  the  rents  and  proHts  thereof. 
The  court  below  having  disniLsscd  the  bill,  the 
case  is  now  here  on  appeal. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  S.  T.  Glover,  for  appellants: 

1.  The  case  of  the  appellants  rests  upon  the 
doctrine  of  resulting  trust,  aided  by  that  of 
fiduciary  relation.  An  administrator  who  pur- 
chases land  under  a  judgment  in  favor  of  the 
intestate,  holds  it  as  a  trustee  for  the  heirs, 
and  the  cestui  que  trust  may  take  the  laud  at 
his  election. 

Fellows  V.  Fellows,  4  Cow.  0D8,  704,  706. 

One  Heddeu  purchased  at  an  executor's  sale 
part  of  the  property  sold,  for  the  separate  use 
of  the  executor's  wife.  The  purchase  was  ftt 
public  auction  and  for  a  fair  price. 

Held,  that  no  fraud  or  unfairness  need  be 
shown,  but  that  the  sale  was  void  at  the  pleas- 
ure of  the  persons  interested;  and  if  they  said 
so,  the  sale  must  be  set  aside. 

Davoue  v.  Fanning,  2  Johns.  Ch.  2.V2. 

We  have  been  unable  to  find  any  one  well- 
considered  case  to  sustain  the  right  of  an  ex- 
ecutor to  become  tlie  purchaser  of  property 
which  he  represents,  or  any  portion  of  it,  even 
at  a  fair  price  at  public  sale,  without  fraud. 

Michoud  V.  Girod,  4  How.  537.  This  case 
states  all  the  reasons  of  the  rule. 

Where  lands  in  the  hands  of  a  party  stantf 
afTectcd  with  a  trust,  and  the  person  in  whose 
hands  thoy  so  stood  has  sold  them  to  n  third 
person,  the  cestui  que  trust  has  a  right  to  fol- 
low the  lands  into  the  hands  of  anyone  but  an 
innocent  purchaser,  and  the  trustee  cannot  de- 
prive him  of  this  right. 

Oliver  v.  Piatt,  3  How.  401. 

Meyer  conveyed  his  property  in  triut  to  pay 
debts.  Part  of  it  was  sold  under  an  execution 
in  the  control  of  the  trustee,  and  bought  by 
hira. 

Held,  that  the  purchaser  took  in  trust  for 
the  beneficiary. 


KOTB. — Executors  and  administrators,  when  Indi- 
vidually liable — see  note  to  Taylor  v.  Benham,  12 
L.  ed.  U.  8.  130. 

NuTK. — Devastavit,   what   Is ;    responsibility  for. 

A  devnstavit  Is  a  mismanagement  of  the  estate 
and  elTerls  of  the  derensed  ;  n  wasting  of  the  rooiIs 
of  the  deceased  ;  a  breach  of  trust  or  mlsapprnprla- 
tlon  of  the  assets,  by  which  a  loss  occurs.  Olr.  of 
Kxec.  I.'"." :  Cndolph.  '.'OS  ;  Bro.  Law  lUct.  :  Bnu- 
vler's  Tmw  Diet.;  Tallisferro  v.  Bassett.  3  Ala.  670. 

Devastavit  may  occur  from  such  acts  of  nesll- 
ftence  and  wronR  administration  as  will  disappoint 
creditors  of  their  del>ts.  Alden  v.  Park,  5  Dowl. 
P.  C.  16 ;  as  selling  goods  at  an  under  value,  tf  he 
might  have  pot  ten  more,  or  If  It  was  for  his  own 
advantage.  Kelw.  B9,  62 ;  3  Leon.  143 ;  6  Mod. 
181. 

So  It  Is  a  devnstavit  to  release  a  debt  due  the 
testator  for  less  than  Its  value,  or  to  release  a  cause 


of  iictlon.  or  to  nay  sn  usurious  Viond  or  a  bond  ex- 
■  rpe  cansa.  Ilob.  06.  138.  167;  And.  138;  Cro. 
&  Eili.  43:  4   Ijnn.   102:  Godb.  29:  Brownl.  83; 


Not.  120  ;  1  \'es.  254 ;  De  DIemar  v.  Van  Wagenen, 
7  Jobag.  404  ;  0  Mass.  SS2 ;  or  to  surrender  a  leas* 
gS0 


at  less  than  Its  value.  People  v.  Pleas,  2  Johns. 
Cns.  370  :  3  P.  Wms.  360 :  or  to  delay  bringing  ac- 
tion for  debt  due  testator  till  debtor  can  protect 
himself  under  plcn  of  Statute  of  l.iiiiltatlou.«.  iter 
Holt,  Ch.  J.,  12  Mod.  573 ;  Long's  Estate,  0  Watts, 
46. 

If  an  executor  sues  In  trover,  where  there  Is  ■• 
right  to  recover,  and  agrees  to  take  a  sum  payabia 
at  a  future  day,  and  the  party  fails,  this  is  a  dev- 
astavit. Norden  v.  Levlt,  2  Sr.  T.  Jouf  88 ;  S.  C.  C 
Slod.  94  :  Vern.  474. 

The  payment  by  an  administrator  of  claims  nvl 
due,  or  owing,  or  out  of  their  order,  or  of  IcKaclea 
l>efore  all  the  debts  are  satisfied.  Is  a  devastavit.  4 
Serg.  &  R.  394  :  5  Hawie,  266 ;  Off.  of  Ex.  20 ;  Dyer, 
254:  Kelln.  128. 

An  administrator  who  falls  to  collect  debts  of 
the  estate  he  represents,  as  they  become  due.  or 
collects  the  same  In  Illegal  or  worthless  funds,  h 
guilty  of  a  devastavit.  Ogelsby  v.  Howard,  it 
Ala.  144:  Steglemna  v.  Marshall,  17  Md.  550- 
Mitchell  V.  I.utn,  4  Mass.  653;  Moore's  Est  1 
Tuck.  41 :  04  N.  C.  702. 

1*  How. 
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Haniaon,  Administrator,  t.  Monk,  10  Ala. 
165. 

If  an  agent  discovers  a  defect  in  the  title  to 
the  land  of  his  principal,  he  cannot  misuse  it 
to  acquire  a  title  to  himself. 

Ringo  T.  Binns,  10  Pet.  281. 

Where  the  trustee  aliens  the  land  pendente 
lite,  the  cestui  que  trust  may  elect  to  take  the 
land  or  the  money  it  sold  for. 

Murray  ▼.  Lyibum,  2  Johns.  Ch.  441. 

The  cestui  que  trust  may  affirm  the  sale  and 
iake  the  property,  or  have  a  resale. 

Thorp  V.  McCulIum,  1  Oilm.  (111.),  614. 

It  seems  the  beneficiary  has  three  courses  he 
■tay  pursue  in  his  election.  (1)  He  may  set 
«8ide  the  purchase  and  have  a  resale.  .  (2)  He 
may  affirm  it  and  take  the  property  as  his 
own.     (3)  He  may  take  the  money. 

This  shows  that  he  owns  the  property. 

O'Fallon  knew  that  McAllister  held  the  prop- 
erty in  trust  for  the  persons  interested  in  the 
«state  of  Gabriel  Long;  they  having  paid  the 
purchase  money,  is  manifest  from  the  title 
papers  themselves. 

The  article  of  agreement  between  O'Fallon 
and  McAllister,  dated  Aug.  12,  1828,  was  valid 
to  show  a  sale  to  O'Fallon  on  the  I2th,  but  not 
evidence  of  the  recited  matter  against  the  ap- 
pellants. 

On  the  sale  to  McAllister  in  1824,  the  prop- 
erty in  dispute  was  held  by  him  in  trust.  On 
the  10th  Aug.  1828,  after  the  release  of  Mrs. 
Dodge,  the  property  was  held  by  him  in  trust; 
and  if  he  did,  as  recited  in  the  instrument  of 
Axis-  12,  1828,  sell  to  O'Fallon  the  interest  got- 
ten of  Mrs.  Dodge  on  the  10th,  he  had  no 
power  to  devest  the  title  of  Long's  heirs  thereby. 

The  entries  of  McAllister  in  Jan.  1828,  were 
in  fraud  of  the  rights  of  the  heirs  of  Long,  and 
inured  to  their  benefit. 

It  is  impossible  to  conceive  the  ground  on 
which  the  Circuit  Court  dismissed  the  bill  as 
to  these  entries.  McAllister,  who  held  the 
property  as  administrator,  and  who  in  this 
way  learned  of  the  defects  in  the  title,  went 
into  the  market  and  purchased  upon  his  own 
mere  motion,  an  outstanding  title  to  the  trust 
estate. 

See  DeBcvoise  v.  Sandford,  Hoffm.  Ch.  195; 
5  Vos.  678;  3  Mer.  200;  14  Ves.  601. 

The  property  when  vested  in  McAllister, 
being  in  equity,  the  property  of  Long's  heirs 
eould  only  be  sold  by  proceedings  in  the  Pro- 
bate Court,  in  conformity  to  the  statute  law. 


See  Rev.  Code  of  Mo.  1825,  Vol.  L  p.  106,  p. 
40,  41. 

The  Statute  of  Limitations  is  not  applicable 
to  the  case,  or  if  it  was,  did  not  begin  to  run 
till  the  deed  to  O'Fallon  in  1833,  which  was  the 
first  repudiation  of  the  trust  by  McAllister. 

Mr.  H.  S.  Geyer,  for  appellee: 

On  the  part  of  the  appellee,  it  is  submitted, 
that  upon  the  case  made  at  the  hearing,  the 
bill  of  the  appellants  was  properly  dismissed. 

1.  The  sale  in  Aug.  1824,  under  the  decree 
of  the  St.  Louis  Circuit  Court,  was  not  a  sale 
of  any  property  belonging  to  the  estate  of 
Gabriel  Long,  nor  was  it  a  sale  made  by  the 
administrator,  nor  under  his  direction  or  con- 
trol; and  therefore  the  purchase  by  the  admin- 
istrator was  not  a  breach  of  any  trust,  nor  did 
he  become,  in  fact  or  in  law,  a  trustee  for  the 
heirs  of  Gabriel  Long. 

According  to  the  laws  of  Missouri,  Gabriel 
Long  had  no  estate  in  the  land  embraced  by  the 
mortgage  deed.  The  land  was  held  as  securay 
for  the  debt,  and  could  be  subject  to  sale  only 
as  the  property  of  the  mortgagor,  and  in  the 
mode  adopted  by  the  administrator — by  de- 
cree of  a  court— the  sale  to  be  made  by  the 
sheriff. 

An  administrator  may  buy  goods  for  his  in- 
testate at  sherifT's  sale  (Haddix  v.  Iladdix,  5 
Litt.  204);  and  so  at  an  open  and  public  .sale, 
without  fraud,  an  executor  may  purchase  the 
property  of  his  testator. 

Drayton  v.  Drayton,  1  Desaus.  567;  Anderson 
V.  Fox,  2  Hen.  &  M.  245;  McKey  v.  Young,  4 
Hen.  &  M.  430;  Hudson  ▼.  Hudson,  6  Munf, 
180. 

A  person  who  had  married  a  widow  and  ad- 
ministratrix, and  was  acting  guardian  of  the 
minor  heirs,  was  held  to  have  a  right  to  pur- 
chase the  estate  at  full  price  at  public  sale  di- 
rected by  the  court  for  the  purpose  of  partition. 

McGuire  v.  McGowen,  4  Desaus.  486. 

The  case  of  Fellows  v.  Fellows,  4  Cow.  698, 
704,  706,  has  been  cited  as  authority  to  sustain 
the  position  of  the  appellant,  that  an  adminis- 
trator who  purchases  land  under  a  judgment 
in  favor  of  the  intestate,  holds  as  a  trustee  for 
their  heirs,  and  cannot  devest  himselx  of  tne 
trust;  and  tliere  is  a  marginal  note  to  that  ef- 
fect, but  it  is  not  warranted  by  the  opinion. 
In  that  case,  the  complainants  sued  as  admin- 
istrators, and  set  up  the  interest  in  the  proper- 
ty as  such,  against  persons  not  heirs,  who  de- 
murred to  the  bill  on  the  ground  that  the  corn- 


It  is  a  devnstavit  not  to  plead  the  Statute  of 
LloiltntloDg.  TbonipHOU  v.  Brown,  10  Mass.  172 ; 
Woods  V.  Klllott,  4U  .Miss.  1U8:  or  to  pay  debts  of 
an  Inferior  decree  where  the  assets  retuiued  are  In- 
suflicleat  to  pay  those  of  a  higher  degree.  Braxton 
V.  Wlnslow.  4  (.'nil.  HUH  :  HIntoii  v.  Keniirdy.  H  S.  C. 
451) :  Stephens  v.  Barrett.  7  Dana,  257 ;  Pope  v. 
WIckllffe.  7  T.  B.  Mon.  212. 

If  A  jiiditment  is  recovered  asnlnst  an  admlnls- 
tmtor,  payable  out  of  apeclfled  assets,  any  other 
applicntion  of  them  will  make  him  liable  for  a  dev- 
astavit. I>avla  V.  Klewellen,  22  Oa.  40 :  Smith  v. 
Jewett,  40  N.  II.  SI  3. 

It  doe*  not  amount  to  a  devastavit  If  an  executor 
lend  out  money  of  the  testator  not  wanted  for  the 
uses  of  the  will  on  private  security,  provided  be 
exercises  a  fair  and  reasonable  discretion.  Web- 
ster V.  Spencer,  3  Bam.  ft  A.  360. 

Executors  ought  not,  without  great  reason,  to 
permit  money  of  the  testator  to  remain  on  per- 
aooal  security  longer  than  Is  absolutely  neceasary, 
•■peclall/  where  Infants  are  concerned.  l*owell  v. 
Bvans,  S  Ves.  889;  Eagletoa  v.  Coventry,  8  Ves. 
tB  li.  ed. 


4U6:  French  v.  Hohson,  9  Ve«.  103;  Wilkes  v. 
Stewnrd,  Coop.  6. 

A  creditor  canuot  charge  as  a  devastavit  an  act 
not  done  by  his  consent  and  concurrence.  Cain  v. 
Hawkins,  a  Jones.  102 ;  nor  Is  the  executor  liable 
at  law,  as  for  n  devastavit.  In  relation  to  eqnitable 
assets,  unless  by  force  of  a  statute.  Green  v.  Col- 
lins, 0  Ired.  139 ;  nor  will  he  be  charged  with  a  dev- 
astavit In  respect  of  property  of  which  It  does  not 
appear  that  be  ever  knew  of  Its  existence.  Ward 
v.  Jones,  10  Yerg.  IGO. 

ICxeciitors  are  as  much  liable  for  loss  by  non- 
feasance, as  by  misfeasance.  FIsber  v.  Skillmao, 
18  N.  J.  Eq.  229. 

The  law  requires  from  trustees,  good  faltb  and 
due  dlllcence,  tbe  want  of  which  Is  punished  by 
making  them  responsible  for  tbe  losses  which  may 
be  sustained  by  tbe  property  entrusted  to  them. 
When,  therefore,  a  party  has  been  guilty  of  a  dev- 
astavit, he  Is  required  to  make  up  tbe  loss  out 
of  his  own  estate.  11  VIn.  Abr.  SOff;  1  Vem.  328; 
7  Eaat,  2B7 ;  1  BInn.  194 ;  1  Serg.  *  B.  241. 
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plainants  came  in  two  capacities,  a  part  of  the 
property  having  been  purchased  by  them  at 
sheriff's  sale,  under  a  judgment  in  favor  of 
their  intestate.  The  court  regarded  the  com- 
plainants as  having  averred  substantially  that 
they  purchased  as  administrators,  and  it  was 
not  for  the  defendants  to  question  their  au- 
thority; and  Jud!;e  Sutherland  said,  "it  is  to 
be  presumed  at  this  stage  of  the  cause,  that 
they  purchased  at  the  request  and  for  the 
benefit  of  the  heirs,  and  a  court  of  equity  would 
oonipel  them  to  account  for  the  estate." 

There  is  no  adjudged  case,  it  is  believed,  in 
which  it  has  been  held  that  an  executor  or  ad- 
ministrator may  not  purchase  property  of 
others  at  a  public  judicial  sale,  under  a  decree, 
judgment,  or  process  in  favor  of  the  testator 
or  intestate,  or  of  his  personal  rcprrseniatives. 

2.  No  estate  or  interest  in  the  land  in  contro- 
versy was  vested  in  the  heirs  of  Gabriel  Lons, 
by  virtue  of  the  tripartite  deed  of  the  Ist 
Sept.  1824,  nor  by  the  deed  of  Catharine  Dodge 
to  Alexander  McAllister,  of  10th  of  Aug.  1828. 

The  first  of  these  deeds  is  a  mortgage  in 
trust  for  sale.  Under  it,  McAllister,  as  mort- 
gagee, held  the  land  to  secure  the  debts  due  to 
the  estate  of  Long,  with  power  in  case  of  de- 
fault in  the  payments  stipulated  for,  to  make 
sale  absolutely,  at  public  or  private  sale,  of 
the  land  embraced;  the  proceeds  to  be  applied 
first  to  the  payment  of  the  principal  and  inter- 
est of  the  debt,  and  the  residue,  if  any,  to  be 
paid  over  to  Mrs.  Dodge — McAllister  held  the 
estate  as  trustee  for  Mrs.  Dodge,  subject  to  the 
debt  due  from  McNair  to  Long's  estate.  The 
personal  representatives  of  Long,  not  his  heirs, 
held  the  security  for  the  debt,  and  were  enti- 
tled to  enforce  it. 

Before  the  execution  of  the  second  deed, 
McAllister  made  a  settlement  of  his  accounts 
as  administrator  of  Gabriel  Long's  estate,  and 
was  credited  with  the  amount  of  McNair's 
debts  as  desperate,  so  that  he  was  no  longer 
charged  therewith  as  administrator. 

TIte  land  continued  to  be  held  as  a  security 
for  the  debt  of  McNair,  when  Mrs.  Dodge  con- 
veyed to  McAllister  her  right  to  redeem  the 
land  which  she  had  purchased  from  the  United 
States,  and  mortgaged  by  the  deed  on  1st  of 
Sept.  1824.  McNair'8  right  to  redeem,  how- 
ever, still  remained,  until  the  sale  made  to 
(XFallon. 

There  is  no  allegation  or  evidence  that  Mc- 
Allister applied  any  of  the  assets  of  the  estate 
of  his  intestate  to  the  purchase  of  any  part  of 
the  land  in  question,  either  at  the  sheriff's  sale 
in  1824,  or  in  consideration  of  the  deeds  of 
Mrs.  Dodge,  in  1824  and  1828;  the  accounts  of 
the  administrator,  McAllister,  exhibit  no  charge 
against  the  estate  for  anything  paid  on  account 
of  the  land. 

At  the  time  O'Fallon  became  the  purchaser, 
McAllister  held  in  his  own  riftht  all  the  estate 
and  interest  of  McNair  and  Mm.  Dodge  in  the 
land,  subject  only  to  the  incumbrance  created 
by  the  tripartite  deed  of  Ist  Sept.  1824,  under 
which  he  had  a  complete  power  of  disposition, 
but  was  bound  to  apply  so  much  of  the  pro- 
ceeds of  any  sale  as  was  necessary,  to  the  pay- 
ment of  the  debt  of  McNair  to  Long's  estate. 
That  is,  at  most,  the  land  was  subject  to  a 
mortgage  to  secure  the  debt  to  Long,  which  in- 
riri'it  tu  the  personal  representatives  of  Long, 
SOS 


and  not  an  estate  held  by  McAllister  in  trust 
for  the  heirs. 

If,  therefore,  the  defendant  O'Fallon  could 
be  regarded  as  holding  the  land  precisely  as  it 
was  held  by  McAllister,  he  could  be  required 
only  to  satisfy  the  debt  due  from  McNair  to 
Long's  estate,  or  sell  the  land  and  apply  the 
proceeds  to  the  payment ;  but  he  does  not  hold 
the  estate  in  the  land  in  trust  for  the  heirs  of 
Long.  The  cause  of  action,  if  any,  against  him, 
is  in  the  personal  representative  uf  Oabricl 
Long.  And  even  if  the  heirs  might  prosecute 
an  action  in  a  court  of  equity  for  a  money  de- 
mand, the  interest  of  Alton  Long  was  not  as- 
signed by  his  deed  to  Pemrisc.  and  the  bill  was 
properly  dismissed,  because  the  heirs  are  not 
the  proper  parties  complainant,  and  because  a 
part  of  tlicm  only  are  made  parties. 

The  sale  to  O'Fallon  having  been  fairly  made, 
and  a  full  consideration  paid,  the  title  vested 
in  him,  discharged  of  the  incumbrance  in  favor 
of  the  personal  representative  of  Gabriel  Long, 
created  by  the  deed  of  1st  Sept.   1824. 

The  sale  was  made  after  the  last  settlement 
by  McAllister  of  his  accounts,  as  ndniinistrr.tor, 
with  the  County  Court  of  St.  Louis,  and  it  does 
not  appear  whether  he  afterwards  accounted 
for  the  proceeds  of  the  sale  or  not.  The  bill 
contains  no  allegation  that  he  failed  to  account, 
and  it  was  not  put  in  issue  in  the  cause.  But 
it  is  clear  that  McAllister  was  authorized  to 
make  the  sale  to  secure  the  money  and  make 
the  conveyance,  and  there  was  no  obligation 
on  the  part  of  the  purchaser  to  see  that  he  ac- 
counted for  the  proceeds  as  administrator  of 
the  estate  of  Long. 

Grant  v.  Hook,  13  Serg.  &  R.  2C2;  2  Dcs. 
378;  Field  v.  Schieffelin,  7  Johns.  Cli.  160. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

The  appellants,  a  part  of  the  heirs  of  Gabriel 
Long,  deceased,  instituted  this  suit  in  the  Cir- 
cuit Court  against  the  defendant,  to  obt.-iin  a 
decree  for  a  title  to,  and  for  an  account  for  the 
rents  and  profits  of,  a  parcel  of  land  in  St. 
Louis,  Missouri. 

The  case  made  in  the  record  is.  that  in  IS20, 
Alexander  McNair  and  wife  executed  a  mort- 
gage deed  for  the  land  in  controversy  to  (Ja- 
briel  Long,  to  secure  a  debt  not  then  duo.  Re- 
fore  its  payment.  Long  died,  and  Alexander  Mc- 
Allister was  appointed  to  administer  his  es- 
tate. In  1823  this  administrator  obtained  a 
decree  in  the  Circuit  Court  of  St.  I-onis  County, 
for  a  foreclosure  of  the  mortgage,  and  an 
order  of  sale,  to  be  executed  after  a  limited 
p<-riod.  This  order  was  executed  in  August, 
1824,  by  a  public  sale  of  the  property  to  AIc- 
Allister,  for  a  small  portion  of  the  debt. 

The  title  of  McNair,  before  this  sale,  had  en- 
tirely failed.  The  Spanish  concession  and  sur- 
vey, under  which  he  claimed  the  land,  had  b<'en 
surveyed  and  located  by  the  officers  of  the 
Land  Office  so  as  to  exclude  this  parcel,  and, 
in  consequence,  it  was  subdivided  into  five 
fractional  sections;  and  was  subject  to  sale  as 
public  land.  At  the  date  of  the  sale  by  the 
sheriff,  two  of  these  fractions,  embracing  the 
whole  tract  except  nine  acres,  were  claimed  by 
Catherine  Dodge,  under  a  patent  from  the 
United  States,  and  the  remaining  sections  were 
patented  to  McAllister,  as  a  purcha.scr,  by 
entry  at  the  Land  Oflice  in  1828. 
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In  September,  1822,  Catherine  Dodge  and 
McNair  agreed  to  secure  the  debt  due  to  the 
estate  of  Long,  by  a  mortgage  in  favor  of  Mc- 
Allister. 

The  debt  was  divided  into  three  unequal  in- 
stallments, which  were  to  be  paid  within  three 
years  by  McNair;  and  Mrs.  Dodge  conveyed  her 
two  fractional  sections,  in  mortgage,  with  a 
power  of  sale  in  the  event  of  a  default,  to  se- 
cure the  performance  of  the  obligation. 

McXair  failed  to  make  the  payments,  and  in 
1828  Mrs.  Dodge  released  to  McAllister  her 
equity  of  redemption  and  her  claim  upon  him 
for  any  surplus  from  the  mortgage,  for  the  con- 
sideration of  one  dollar. 

In  1828  the  defendant  purchased  the  five 
125*]  fractional  sections  *from  McAllister,  for 
a  fair  price,  and  has  been  in  the  undisputed 
possession  of  the  land  since  1830.  The  defend- 
ant pleads  the  Statute  of  Limitations  in  bar  of 
the  recovery. 

The  opinion  of  the  court  is,  that  the  convey- 
ances of  ilrs.  Dodge  to  McAHjster  did  not  in- 
vest the  heirs  of  Gabriel  Long  with  an  equitable 
estate,  or  a  particular  lien  on  the  property  de- 
scribed in  them.  Their  primary  object  was  to 
create  a  security,  or  a  fund,  for  the  payment 
of  the  debt  of  McXair,  and  to  enable  Mc- 
Allister to  dispose  of  the  land  in  case  of  its 
non-payment,  at  his  discretion,  for  its  dis- 
cbarge. The  release  executed  in  1828  was  not 
made  to  extinguish  any  portion  of  the  debt,  nor 
did  it  remove  the  obligation  of  McAllister  to 
convert  the  security  into  pecuniary  assets.  His 
sale  of  the  land  was  a  legitimate  exercise  of 
the  powers  of  an  administrator  and  trustee, 
»nd  his  vendee  was  not  obliged  to  look  to 
the  application  of  the  purchase  money.  Tyrrell 
T.  Morris,  1  Dev.  &,  Batt.  Ch.  S59.  His  failure 
to  account  was  a  devastavit,  for  which  he  and 
his  sureties  are  liable  on  their  official  bond  at 
l»w;  and  probably  if  the  land  had  been  re- 
tained by  him,  or  any  person  claiming  as  a 
volunteer  under  him,  a  court  of  equity  might 
have  permitted  the  heirs  to  accept  tue  proper- 
ty, instead  of  the  debt  due  to  the  estate.  But, 
in  the  present  instance,  the  defendant  is  a 
purchaser  in  good  faith,  and  is  entitled  to  hold 
the  property,  exempt  from  the  claims  of  the 
plaintiffs.  Rayner  v.  Pearsall,  3  Johns.  Ch.  578. 
Kor  can  the  title  of  the  defendant  to  the 
three  small  fractional  sections,  entered  by  Mc- 
Allister at  the  Land  Office,  and  which  were  pur- 
chased from  him  by  the  defendant  after  his 
patent  from  the  United  States  had  been  issued, 
be  successfully  questioned  by  the  plaintifs. 
The  estate  conveyed  to  Long  by  McNair,  in 
mortgage,  was  known  to  be  witliout  value  in 
1824.  McAllister  did  not  acquire  by  thesher- 
ifTs  deed  any  interest  in  the  land,  or  profit 
from  his  purchase.  The  land  was  then  a  part 
of  the  public  domain,  and  subject  to  entry  at 
the  Land  Office,  under  the  laws  of  the  United 
States.  Without  considering  whether  there 
was  any  relation  between  this  administrator 
and  these  heirs,  which  precluded  the  former  to 
purchase  the  land  for  his  own  account,  under 
the  principles  of  equity,  we  are  satisfied  that 
the  heirs  are  not  entitled  to  pursue  their  claim 
against  a  purchaser  for  value,  who  has  not 
been  guilty  of  fraud  or  collusion. 

The  facts  necessary  to  sustain  the  plea  of 
the  Statute  of  Limitations  are  proved  on  the 
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part  of  the  defendant,  and  no  charge  in  the  bill 
discloses  a  case  of  exception  from  its  operation. 
Piatt  v.  Vottier  et  al.  9  Pet.  403. 
Decree  of  the  Circuit  Court  affirmed. 


C.  C.  LATHROP,  Plff.  in  Er, 

V. 

CHARLES  JUDSON. 

(See  S.  C.  19  How.  00-69.) 

Where  exceptions  were  not  taken  In  tbe  procress 
of  tbe  trial  below,  and  were  not  made  part  of  tbe 
record  ot  tbe  court  below  by  bill  of  exceptions, 
tbey  cannot  be  noticed  bere. 

Argued  Dee.  11,  1856.      Decided  Jan.  7,  1857. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisi- 
ana. 

This  suit  was  commenced  in  the  Circuit  Court 
to  recover  the  amount  of  a  judgment  rendered 
by  the  Supreme  Court  of  Louisiana  for  $1,810 
and  interest  from  May  2,  1845.  Two  defenses 
were  set  up:  let.  That  the  debt  of  the  plain- 
tiff had  already  been  reduced  to  judgment, 
and  that  this  suit  was  a  double  vexation.  2d. 
That  tbe  defendant,  in  Feb.  1851,  made  a  ces- 
sion of  his  goods  to  his  creditors,  which  was 
accepted  by  them  and  the  proper  court,  and 
that  a  syndic  was  appointed  and  legal  ad- 
ministration had,  and  that  the  plaintiff  was 
represented  by  an  attorney  appointed  for  ab- 
sent creditors;  that  the  debt  was  originally  a 
Louisiana  debt,  and  that  the  plaintiff  was 
bound  by  the  proceedings  of  insolvency. 

The  court  overruled  both  these  defenses,  and 
rendered  judgment  for  the  plaintiff. 

The  plaintiff  in  error,  by  his  counsel,  assigns 
for  error  apparent  on  the  face  of  the  record  in 
this  case: 

1st.  That  the  exception  and  plea  to  the  ju- 
risdiction of  the  Circuit  Court,  founded  on  the 
fact  that  there  was  at  the  time  an  execution- 
then  in  force,  upon  which  a  seizure  had  been 
made  under  the  judgment  sued  on,  which  is 
found  at  page  26  of  the  record,  was  improperly 
overruled. 

2d.  That  the  decision  of  the  lower  court,  to 
the  effect  that  the  ori^nal  cause  of  indebted- 
ness was  not  a  Louisiana  contract,  upon  the 
facts  set  forth  in  the  decision  of  the  court,  at 
pp.  40  and  41  of  the  record,  is  erroneous  and 
contrary  to  law. 

Mr.  Miles  Taylor,  for  plaintiff  in  error: 

1.  In  Louisiana  only  one  execution  can  issue 
at  a  time  on  a  judgment ;  and  when  a  judgment 
is  in  the  course  of  execution  in  one  court,  no 
judgment  can  be  had  on  the  same  claim,  un- 
less subject  to  the  condition  that  no  execu- 
tion issue  until  the  result  of  the  proceedings 
on  the  execution  be  ascertained. 

Hudson  V.  Dangerfield,  2  La.  66;  Newell  v. 
Morton,  3  Rob.  La.  102;  Hennen's  Dig.  p.  782, 
No.  9. 

2.  Contracts  are  governed  by  the  law  of  the 
place  where  they  are  entered  into,  and  an  obli- 
gation contracted  or  incurred,  is  payable  at  the 
domicil  or  residence  of  the  obligor,  in  the  ab- 
sence of  an  express  stipulation  making  it  pay 
able  elsewhere. 

Lynch  v.  Postlethwaite,  7  Mart.  La.  213; 
Hennen's  Dig.  1068,  Com.  of  Laws,  Nos.  4,  S, 
10;  Shamburgh  v.  Commagene,  10  Mart.  La. 
15;  Hepburn  v.  Toledano,  10  Mart.  La.  643;  2 
Mart.  N.  S.  511. 
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Mr.  J.  P.  Benjamin,  for  defendant  in  error: 

This  bill  exhibits  a  writ  ot  error  prosecuted 
from  the  judgment  of  the  Circuit  Court,  but 
there  is  neither  assignment  of  error  nor  bill  of 
exceptions. 

It  has  been  so  often  decided  by  this  court 
that  it  cannot  take  cognizance  of  a  cause  pre- 
•ented  in  this  shape,  that  plaintiff  in  error 
could  not  hare  taken  the  writ  with  any  other 
design  than  that  of  obtaining  delay.  Where- 
fore it  is  prayed  that  damages  be  allowed 
under  the  17th  rule  of  court. 

Arthurs  v.  Hart,  17  How.  6;  Weems  t. 
George,  13  How.  190-107;  Bond  v.  Brown,  12 
How.  254;  Field  v.  U.  S.  9  Pet.  202;  U.  S.  v 
King,  7  How.  833;  Zeller's  Lessee  ▼.  Eckert, 
4  How.  280. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
for  the  Eastern  District  of  Louisiana. 

The  action  was  brought  on  a  judgment  ren- 
dered by  the  Supreme  Court  of  Louisiana; 
certain  matters  were  set  up  in  the  Circuit 
Court,  as  a  defense,  all  of  which  were  over- 
ruled, and  judgment  was  entered  for  eighteen 
hundred  and  ten  dollars,  with  interest  and 
costs.  The  only  errors  assigned  in  this  court, 
on  which  a  reversal  of  the  judgment  of  the 
Circuit  Court  is  prayed,  are:  1,  that  at  the 
time  suit  v  i  brought  on  the  judgment,  in  the 
Circuit  Court,  an  execution  had  been  issued  on 
the  same  judgment  in  the  State  court,  which 
was  in  full  force,  and  on  which  a  seizure  had 
been  made;  and  2,  that  the  Circuit  Court  erred 
in  holdin*;  that  the  indebtment  was  not  found- 
ed on  a  Louisiana  contract. 

These  exceptions  were  not  taken  in  the  prog- 
ress of  the  trial  in  the  Circuit  Court,  and  do 
69*]  not  appear  on  the  record.  The  'fact  that 
an  execution  was  issued  and  returned  appears 
in  the  record  of  the  State  court,  but  it  was  not 
made  a  part  of  the  record  of  the  Circuit  Court, 
by  bill  of  exceptions,  and  it  cannot  now  be  no- 
ticed. There  is  no  ground  of  error  on  the  face 
of  the  record,  for  the  action  of  this  court. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed with  ten  per  cent,  damages. 


ROBERT  J.  VERDERWATER,  Appt., 
v. 
SDWARD   MILLS,  Claimant  of  the   Steamer 
Yankee  Blade,  her  Tackle,  etc. 
(See  S.  C.  19  How.  82-92.) 
No  tacit  hypothecation  of  vessel  for  breach  of 
agreement  to  carry  passengers  and  freight — 
no  lien,  unless  specially  agreed — admiralty 
has  no  jurisdiction  of  such  contract. 

Tbere  is  do  tacit  hypothecation,  privilege  or  lien, 
Xlven  by  the  mnrltime  law,  for  a  breach  ot  an 
agreement  to  employ  a  vessel  In  carry  Idz  pasaen- 
Iters  and  freight  from  one  port  to  another. 

Where  It  Is  no  part  of  such  agreement  that  the 
vessel  shall  be  hypothecated  as  security  for  per- 
formance, no  lien  exists. 

Such  agreement  has  none  of  the  features  of  a 
charter-party. 

Every  breach  of  contract,  where  the  subject  mat- 
ter Is  a  ship  employed  In  DavlKatlng  the  ocean,  does 
not  give  a  privilege  or  lien  on  the  vessel. 

The  mere  fact  that  the  transportation  Is  by  sea 
and  not  by  land,  will  not  be  sufllclent  to  give  the 


NOTR. — Admiralty  lurlsdlctlon  of  contract*, — see 

Bote,  ee  L.a.A.  m, 
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Court  of  Admiralty  Jurisdiction  ot  an  action  for 
breach  of  the  contract. 

Argued  Dec.   11,  1856.     Decided  Jan.  7,  1867. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Cal- 
ifornia. 

The  libel  in  this  case  was  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
em  District  of  California,  against  the  steamer 
Yankee  Blade,  praying  a  decree  against  her  for 
damages  for  the  breach  of  a  contract,  of  which 
the  following  is  a  copy: 

This  agreement  made  this  24th  day  of  Sept., 
1853,  at  the  City  of  New  York,  between  Ed- 
ward Mills,  as  agent  for  the  owners  of  steam- 
ship Uncle  Sam,  and  William  H.  Brown,  as 
agent  for  the  owners  of  the  steamship  America, 
witnesseth :  That  said  Mills  and  Brown  hereby 
agree  with  each  other,  as  agents  for  the  owners 
of  ^  said  ships  before  named,  to  run  the  two 
ships  in  connection  for  one  voyage,  on  terms  aa 
follows,  viz.:  Of  all  the  moneys  received  for 
passengers,  and  for  freight  contracted  through, 
between  New  York  and  San  Francisco,  both 
ways.  The  Uncle  Sam  shall  receive  seventy-five 
per  cent,  and  The  America  shall  receive  twenty- 
flve  per  cent.,  the  money  to  be  received  here  by 
the  said  E.  Mills,  and  the  share  of  The  America 
to  be  paid  ever  to  William  H.  Brown,  or  to  his 
order,  before  the  sailing  of  the  ship,  and  the 
due  share  of  The  America  of  moneys  received 
on  the  Pacific  side  to  be  paid  over  to  said 
Brown  or  to-  his  order,  immediately  on  the  ar- 
rival of  the  passengers  in  New  York,  by  E. 
Mills,  who  guarantees,  as  agent  aforesaid,*  the 
true  and  honest  return  of  all  funds  received 
by  his  agents  on  the  Pacific.  It  is  understood 
that  this  trip  is  to  be  made  by  The  Uncle  Sam, 
leaving  San  Francisco  on  or  about  the  l&th  of 
October,  and  The  America,  leaving  New  York 
on  or  about  the  20th  of  October  next. 

Each  ship  is  to  pay  all  the  expenses  of  her 
running  and  outfits,  and  to  be  responsible  for 
her  own  acts  in  every  respect.  E^ch  ship  is  to 
retain  all  the  moneys  received  for  local  freight 
or  passengers;  that  is,  for  such  freight  and 
passengers  as  only  pay  to  the  porti  the  in- 
dividual ship  runs  to,  without  any  division 
with  the  other  ship. 

No  commissioners  are  to  be  charged  anywhere 
on  any  receipts  for  The  America  by  said  Mills 
in  division;  but  the  expense  of  advertising,  and 
the  amount  paid  out  for  runners  at  all  points, 
are  to  be  borne  by  each  ship  in  the  same  pro- 
portion as  receipts  are  divided  between  them. 

In  consideration  of  all  the  above,  well  and 
truly  performed  in  good  faith,  Edward  Mills, 
as  agent  for  the  steamship  Yankee  Blade,  here- 
by agrees  that  when  The  America  arrives  at 
Panama,  on  her  voyage  hence  for  the  Pacific 
Ocean,  said  ship  Yankee  Blade  shall  leave  New 
York  at  such  time  as  to  connect  with  The 
America,  conveying  passengers  and  freight  on 
the  same  terms  as  hereinbefore  agreed  (say 
twenty-five  per  cent,  to  The  Yankee  Blade,  and 
seventy-five  per  cent,  to  The  America),'  provid- 
ed only  that  said  connection  shall  be  made  at 
a  time  that  will  not  prevent  The  Yankee  Blade 
from  making  her  connection  with  The  Uncle 
Sam  at  her  regular  time. 

E.  Mills, 
W.  H.  Brown. 

The  elaimanta  filed  eertaia  azceptions,  set- 
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ting  up  ft  want  of  jurisdiction  in  admiralty, 
tlwre  being  no  lien  in  rem  created  by  said  con- 
tract. 

Tbe  District  Court  sustained  tbe  exceptions 
4Uid  dismissed  the  libel  for  want  of  jurisdiction. 
^I%is  decree  having  been  affirmed,  on  appeal, 
by  tbe  Circuit  Comt,  the  libelant  took  an  ap- 
peal to  this  court. 

Mr.  F.  B.  Cutting,  for  the  appellant: 

1.  Agreements  for  carrying  passengers  and 
freight  on  the  high  seas  are  maritime  contracts, 
and  may  be  enforced  specifically  against  the 
vessel  by  courts  of  admiralty  proceeding  in 
rem. 

No  express  pledge  is  necessary  in  order  to 
•create  a  lion. 

The  jurisdiction  In  rem  for  breach  of  con- 
tracts of  afTroiglitmcnts,  by  bills  of  lading  or 
otherwise,  is  recognized  by  numerous  cases. 
The  ground  ot  such  jurisdiction  rests  upon  the 
maritime  nature  and  subject  matter  of  tlte  con- 
tract. 

18  Decis.  U.  8.  C.  722;  S.  C.  6  How.  392. 

Contracts  to  carrj'  passengers  are  analogous 
in  prineiplc.  They  are  of  a  maritime  nature; 
nnd  when  entered  into  with  a  particular  ship, 
they  bind  her  to  the  due  performance  of  the 
.■■prvice. 

The  Pacific,  I  Blatchf.  570,  and  the  cases  and 
arguments  there  presented. 

2.  This  court  has  recognized  and  adopted  this 
principle. 

(a)  Maritime  torts  to  passengers,  may  be  re- 
:lr«8sed  in  admiralty  in  rem,  by  reason  of  the 
vessel  l)eing  bound  by  the  contract. 

The  New  World  v.  King,  18  How.  469. 

(b)  The  case  of  The  New  Jersey  Steam  Navi- 
gation Company  r.  The  Merchants'  Bank,  6 
How.  392,  establishes  that  contracts  to  be  exe- 
cnt«d  on  the  seas,  are  maritime  in  their  nature 
and  within  the  admiralty  jurisdiction,  as  well 
in  personam  as  in  rem.  The  principle  of  that 
case  embraces  the  present. 

3.  The  contract  by  Mills,  as  agent  of  the 
owner  of  The  Yankee  Blade,  to  proceed  from 
New  York  with  passengers  and  freight,  to  car- 
ry them  to  Panama,  and  to  deliver  them  to  The 
America,  to  be  carried  by  her  to  San  Francisco, 
is  for  a  maritime  senrice,  to  be  performed  upon 
the  sea,  and  within  the  jurisdiction  of  the  Dis- 
trict Court  of  the  United  States. 

(a)  The  mode  or  rate  of  compensation  to  be 
p«id  therefor,  does  not  affect  the  jurisdiction  of 
the  court, 

(b)  The  agreement  did  not  constitute  a  part- 
nerahip  between  the  steamers. 

The  agreement  to  divide  poss  receipts  was 
merely  a  mode  of  ascertalnmg  the  compensa- 
tion of  each  vessel  for  her  separate  services. 

(e)  Even  if  the  agreement  were  to  be  treated 
«•  a  mutual  arrangement  between  two  vessels, 
for  a  joint  service,  to  be  rendered  by  them  on 
the  sea — ^the  compensation  therefor  to  be  an  ap- 
portionment between  them  for  the  whole 
freight  and  passage  money  to  be  earned  by 
both — it  would  be  a  maritime  oontraot,  over 
which  the  admiralty  has  jurisdiction. 

Andrews  v.  Wall,  3  How.  668. 

(d)  Tbe  contract  is  not  one  merely  prelimi- 
aary  to  a  charter-party,  but  ia  a  oomplete  «r- 
imngement  to  be  treated  a«  a  charter-party, 
containing  In  itself  the  substantial  provisions 
of  aneh  an  instrument — a  definite  voyage  to  be 
1»  U  ed. 


performed  on  one  side,  and  a  definite  compensa- 
tion to  be  paid  therefor,  by  the  other. 

3  Sumn.  144,  148. 

The  question  of  jurisdiction  does  not  depend 
upon  the  particular  name  or  character  of  the 
instrument,  but  whether  it  imports  a  maritime 
contract  or  not. 

The  Tribune,  3  Sumn.  I4S,  148. 

(e)  The  objection  of  the  Circuit  Court  that 
the  contract  was  made  by  the  owners  at  the 
home  port,  does  not  appear  to  be  authorized 
by  any  fact  established  in  the  case.  It  does 
not  appear  where  the  owner  or  owners  of  The 
Yankee  Blade  resided  at  the  time  of  the  con- 
tract, nor  what  was  her  home  port. 

(f )  But  assuming  that  The  Yankee  Blade  be- 
longed to  New  York,  and  that  her  owners  re- 
sided there  at  the  time  of  the  contract,  the 
Circuit  Court  erred  in  supposing  that  there 
could  be  no  lien  for  that  reason.  The  exist- 
ence of  a  lien  depends  on  the  nature  of  the 
contract;  and  if  that  be  maritime  and  creates 
a  lien,  the  circumstance  that  it  is  executed  by 
the  owner  in  person  does  not  affect  It. 

1  Valin,  Ord.  De  la  Mar.  630,  Liv.  3,  tit.  I. 
art.  2;  2  Boul.  Pat.  Droit  Com.  208;  3  Pardcs- 
sus,  Lois  Mar.  160;  3  Pardessus,  281,  427;  2 
Boucher  Consul,  379,  sec.  676;  457,  sec.  870;  4 
Pardessus,  40. 

\Vhen  hills  of  lading  are  signed  In  the  home 
port  by  the  owner,  the  lien  of  the  shippers  ex- 
ists equally  as  if  the  master  had  sipned  them. 

The  following  are  cases  of  liens  created  by  con- 
tracts made  with  the  owners  in  the  home  port. 

The  Pacific,  1  Blatchf.  676;  The  Aberfovle, 
1  Blatchf.  360;  Bearse  v.  Pigs  Copper,  1  Sto. 
314;  The  Mary,  1  Paine,  671;  The  Draco,  2 
Sumn.  179. 

(g)  The  conclusion  of  the  learned  Circuit 
Judge,  that  this  was  a  personal  agreement  be- 
tween the  owners  of  the  two  ships,  and  that  a 
personal  credit  existed  which  excluded  the  idea 
of  a  lien  on  the  vessels,  is  not  auUiorized  by 
the  facts. 

The  contract  describes  each  of  the  parties  to 
it,  "as  agents"  of  the  owners.  The  "agenU" 
acted  as  representatives  of  the  vessels;  the 
owners  are  not  named  or  referred  to.  The  in- 
ference is,  that  a  mere  personal  credit  was  not 
relied  on  to  the  exclusion  of  a  lien. 

Mr.  M.  Blair,  for  appellee: 

1.  I  contend  that  tne  contract  on  which  this 
proceeding  is  founded,  is  not  a  maritime  oon- 
tract. 

It  is  an  agreement  between  the  owners  of 
two  steamships  to  run  their  vessels  in  combina- 
tion, in  the  transportation  of  freight  and  pas- 
sengers, between  New  York  and  San  Francisco, 
and  to  divide  the  proceeds  between  them;  and 
also  an  engagement  by  one  of  the  parties  who 
Is  to  receive  all  the  money,  to  pay  over  to  the 
other  his  proportion. 

So  much  of  this  contract  aa  relates  to  mari- 
time service  is  but  preliminary.  No  maritime 
serrice  is  contracted  for,  from  one  to  the  other. 
Such  services  are  thereafter  to  be  contracted 
for,  and  rendered  to  other  persons,  bv  both  par- 
ties.   In  such  case  there  is  no  jurisdiction. 

Andrews  v.  Essex  Ins.  Co.  3  Mass.  6. 

There  is  no  difference  in  principle  In  this 
from  the  contract  which  this  court  considered 
In  the  case  of  The  Orleans  T.  Ph«bus,  11  Pet. 
176. 
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Consortship,  it  is  true,  is  treated  as  a  class  on 
maritime  contracts,  by  Judge  Contcling,  pp.  15, 
236,  849,  of  his  Admiralty  Jurisdiction;  but  he 
■ays  the  case  of  Andrews  v.  Wall,  3  How. 
668,  is  the  only  reported  case  relating  to  it. 

The  case  of  Cutler  v.  Rae,  7  How.  730,  also 
shows  that  the  nature  of  the  consideration  will 
not  give  character  to  a  contract,  or  give  juris- 
diction even  in  personam. 

2.  But  if  this  be  regarded  a  maritime  con- 
tract at  all,  it  is  certainly  only  partly  so;  the 
object  as  between  the  parties  being  to  stipulate 
for  the  division  of  the  proceeds  to  accrue  to 
them  irom  their  services  to  others.  It  there- 
fore falls  within  the  cases  of  Plummer  v.  Webb, 
4  Mas.  380)  and  L'arena  v.  Manwaring,  Bee, 
199,  in  which  the  court  declined  jurisdiction, 
because  the  whole  contract  was  not  of  a  mari- 
time nature. 

3.  But  the  proceeding  is  in  rem,  and  the  dis- 
trict courts  admit  now  that  they  have  not  ju- 
risdiction to  enforce  maritime  contracts  by  such 

Eroceedings,  unless  the  contract  expressly  or 
y  implication  creates  a  lien  on  the  ship. 

The  Draco,  2  Sumn.  180. 

It  is  contended  that  this  contract  is  in  the 
nature  of  a  charter-party,  and  therefore  a  lien 
is  implied. 

See  definition  of  "charter  party,"  Abbott,  p. 
241. 

It  is  certainly  not  a  contract  for  the  hiring 
of  a  ship,  or  any  part  of  one;  nor  is  it  a  con- 
tract for  the  transportation  of  persons  or  prop- 
erty. The  parties  to  such  contracts  are  car- 
riers of  one  side,  and  freighters,  charterers,  or 
passengers  of  the  other. 

But  even  an  express  contract  of  affreight- 
ment creates  no  lien  on  the  vessel  till  the  cargo 
ia  shipped. 

The  Freeman  t.  Buckingham,  18  How.  188. 

4.  The  case  of  Blaine  v.  The  Charles  Carter, 
4  Cranch,  331,  shows  that  the  law  does  not 
favor  implied  hypothecations  of  a  ship,  in  ob- 
ligations executed  by  the  owner  in  the  home 
port;  and  this  is  admitted  by  Judge  Story,  in 
the  case  of  The  Draco,  above  cited.  In  the  ab- 
sence of  any  precedent  or  established  usage 
creating;-  a  lien  in  like  cases,  with  reference  to 
which  the  parties  could  be  presumed  to  have 
contracted,  there  ought  to  be  explicit  language 
in  the  contract  itself  to  create  such  a  lien. 

Mr.  Justice  Grier  delivered  the  opinion  of 
tbe  court: 

The  libel  in  this  case  sets  forth  a  contract  be- 
tween the  owners  of  certain  steamboats,  of 
89*]  which  The  Yankee  Blade  was  one,  *to 
convey  freight  and  passengers  between  New 
York  and  California.  Among  other  things,  it 
was  agreed  that  The  America  should  proceed 
to  Panama,  and  The  Yankee  Blade  should  leave 
New  York  at  such  time  as  to  connect  with  The 
America.  The  owner  of  The  Yankee  Blade  re- 
fused to  employ  his  vessel  according  to  this 
agreement,  and  sent  her  to  the  Pacific  under  a 
contract  with  other  persons.  For  this  breach  of 
contract  the  libelant  demands  damages,  assum- 
ing that  the  vessel  is  subject,  under  the  mari- 
time law,  to  a  lien  which  may  be  enforced  in 
rem  in  a  court  of  admiralty. 

The  Circuit  Court  dismissed  th«  libel,  being 
of  opinion  "that  the  instrument  is  of  a  descrip- 
Hnn  uakaowa  to  the  maritime  law;  that  it  oon- 
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tains  no  express  hypothecation  of  the  vessel, 
and  the  law  does  not  imply  one." 

In  support  of  his  allegation  of  error  in  this 
decree,  the  learned  counsel  for  the  appellant  has 
endeavored  to  establish  the  followmg  proposi- 
tion: 

"Agreements  for  carrying  passengerH  are 
maritime  contracts,  pertaining  exclusively  to 
the  business  of  commerce  and  navipration.  and 
consequently  may  be  enforced  specifically 
against  the  vessel  by  courts  of  admiralty  pro- 
ceeding in  rem." 

Assuming,  for  the  present,  the  premisos  of 
this  proposition  to  be  true,  let  us  inquire 
whether  the  conclusion  is  a  legitimate  conse- 
quence therefrom. 

The  maritime  "privilege"  or  lien  is  adopted 
from  the  civil  law,  and  imports  a  tacit  hypothe- 
cation of  the  subject  of  it.  It  is  a  "jus  in  re." 
without  actual  possession  or  any  right  of  pos- 
session. It  accompanies  the  property  into  the 
hands  of  a  bona  fide  purchaser.  It  can  be  ex- 
ecuted and  devested  only  by  a  proceeding  in 
rem.  This  sort  of  proceeding  against  personal 
property  is  unknown  to  the  common  law.  and 
is  peculiar  to  the  process  of  courts  ot  admiral- 
ty. The  foreign  and  other  attachments  of  prop- 
erty in  the  state  courts,  though  by  analogy 
loosely  termed  proceedings  in  rem,  are  evident- 
ly not  within  the  category.  But  this  privilege 
or  lien,  though  adhering  to  the  vessel,  is  a 
secret  one;  it  may  operate  to  the  prejudice  of 
general  creditors  and  purchasers  without  no- 
tice; it  is  therefore  "stricti  juris,"  and  cannot 
be  extended  by  construction,  analogy,  or  in- 
ference. "Analogy,"  says  Pardessus,  Droit  Civ. 
Vol.  ni.  597,  "cannot  afford  a  decisive  argu- 
ment, because  privileges  are  of  strict  right. 
They  are  an  exception  to  the  rule  by  which  all 
creditors  have  equal  rights  in  the  property  of 
their  debtor,  and  an  exception  should  be  de- 
clared and  described  in  express  words;  we  can- 
not arrive  at  it  by  reasoning  from  one  case  to 
another." 

These  principles  will  be  found  stated,  and 
fully  vindicated  'by  authority,  in  the  [•»9 
cases  of  The  Young  Mechanic,  2  Curt.  404.  and 
Kiersage,  Ibid.  421 ;  see,  also,  Harmer  v.  Bell,  22 
E.  L.  &  E.  62. 

Now,  it  is  a  doctrine  not  to  I>e  found  in  any 
treatise  on  maritime  law,  that  every  contract 
by  the  owner  or  master  of  a  vessel,  for  the  fu- 
ture employment  of  it,  hypothecates  the  ves- 
sel for  its  performance.  This  lien  or  privilege 
is  founded  on  the  rule  of  maritime  law  as  stat- 
ed by  Cleirac  (597):  "Le  batel  est  obligee  ft  la 
marchandise  et  la  marchandise  au  batel."  The 
obligation  is  mutual  and  reciprocal.  The  mer- 
chandise is  bound  or  hypothecated  to  the  ves- 
sel for  freight  and  charges  (unless  released  by 
the  covenants  of  the  charter-party),  and  the 
vessel  to  the  cargo.  The  bill  of  lading  usually 
sets  forth  the  terms  of  the  contract,  and  showa 
the  duty  assumed  by  the  vessel.  Where  there 
is  a  charter-party,  its  covenants  will  define  the 
duties  imposed  on  the  ship.  Hence  it  is  said, 
1  Valin,  Ordon.  de  Mar.  b.  3.  tit.  1,  art.  11,  that 
"the  ship,  with  her  tackle,  the  freight  and  the 
cargo  are  respectively  bound  (affect^)  by  the 
covenants  of  the  charter-party."  But  this  duty 
of  the  vessel,  to  the  performance  of  which  the 
law  binda  her  by  hypothecation,  ia  to  deliver 
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the  cargo  at  the  time  and  place  stipulated  in 
the  bill  of  lading  or  charter-party,  without  in- 
jury or  deterioration.  If  the  cargo  be  not 
placed  on  board,  it  is  not  l)ound  to  the  vessel, 
and  the  vessel  cannot  be  in  default  for  the  non- 
delivery, in  good  order,  of  goods  never  received 
un  board.  Consequently,  if  the  master  or  own- 
er refuses  to  perform  his  contract,  or  for  any 
other  reason  the  ship  does  not  receive  cargo 
and  depart  on  her  voyage  according  to  contract, 
the  charterer  has  no  privilege  or  maritime  lien 
on  the  ship  for  such  breach  of  the  contract  by 
the  owners,  but  must  resort  to  his  personal  ac- 
.  iion  for  damages,  as  in  other  cases. 

See  2  Boulay,  Paty  Droit  Com.  &  Mar.  299, 
-here  it  is  said,  "Hors  ccs  deux  cas  (viz.:  de- 
fault in  delivery  of  the  goods,  or  damages  for 
deterioration),  il  n'y  a  pas  de  privilege  &  pre- 
tendre  de  la  part  du  marchand  chargeur;  car  si 
les  doramages  et  intCrets  n'ont  lieu  que  pour 
refus  de  depart  du  navire,  pour  depart  tardif 
ou  precipite,  pour  saisie  du  navire  ou  autre- 
ment  il  est  evident  <^ue  a  cet  egard  la  crtonce 
est  simple  et  ordinaire,  sans  aucune  sorte  de 
privilege." 

Thus,  in  the  case  of  The  City  of  London,  1 
W.  Rob.  89,  it  was  decided  that  a  mariner  who 
had  been  discharged  from  a  vessel  after  articles 
had  been  signed,  might  proceed  in  the  admiral- 
ty in  a  suit  for  wages,  the  voyage  for  which  he 
was  engaged  having  been  prosecuted;  but  if  the 
intended  voyage  be  altogether  abandoned  by 
the  owner,  the  seaman  must  seek  his  remedy  at 
common  law  by  action  on  the  case. 
91*]  'And  this  court  has  decided,  in  the  case 
of  The  Schooner  Freeman  v.  Buckingham,  IS 
How.  188,  "that  the  law  creates  no  lien  on  a 
vessel  as  a  security  for  the  performance  of  a 
contract  to  transport  cargo,  until  some  lawful 
contract  of  affreightment  is  made,  and  a  cargo 
shipped  under  it." 

Now,  the  damages  claimed  by  the  libelant, 
in  this  case,  are  not  for  the  non-delivery  of 
merchandise  or  cargo  at  the  time  and  place  ac- 
cording to  the  covenants  of  a  charter-party,  or 
for  their  injury  or  deterioration  on  the  voya^, 
but  for  a  refusal  of  the  owners  to  employ  the 
vessel  in  carrying  passengers  and  freight  from 
New  York  so  as  to  connect  with  The  America 
when  she  should  arrive  at  Panama.  The  own- 
ers have  not  made  it  a  part  of  their  agreement 
that  their  respective  vessels  should  be  mutually 
hypothecated  as  security  for  the  performance 
of  their  agreement;  and,  as  we  have  shown, 
there  is  no  tacit  hypothecation,  privilege,  or 
lien,  given  by  the  maritime  law. 

We  have  examined  this  case  from  this  point 
of  view,  because  the  libel  seems  to  take  it  for 
fpanted  that  every  breach  of  contract,  where 
the  subject  matter  is  a  ship  employed  in  navi- 
gating the  ocean,  gives  a  privileg^  or  lien  on  the 
vessel  for  the  damages  consequent  thereon,  and 
because  it  was  assumed  in  the  argument,  that 
if  this  contract  was  in  the  nature  of  a  charter- 
party,  or  had  some  features  of  a  charter-party, 
the  cou't  would  extend  the  maritime  lien  by 
analogy  or  inference  for  the  sake  of  giving  the 
libelant  this  remedy,  and  sustaining  our  juris- 
diction. But  we  have  shown  this  conclusion  is 
not  a  correct  inference  from  the  premises,  and 
that  this  lien,  being  strict!  juria,  will  not  be  ex- 
tended by  construction.  It  is,  moreover,  abund- 
antly evident  that  thia  oontraet  luw  none  of  tha 
16  li.  ed. 


features  of  a  charter-party.  A  charter-party  is 
defined  to  be  a  contract  by  which  an  entire  ship, 
or  some  principal  part  thereof,  is  let  to  a  mer* 
chant  for  the  conveyance  of  goods  on  a  de- 
termined voyage  to  one  or  more  places.  Abb. 
Ship.  241. 

>>ow,  by  this  agreement,  the  libelant  has  not 
hired  The  Yankee  Blade,  or  any  portion  of  the 
vessel;  nor  have  the  master  or  owners  of  the 
ship  covenanted  to  convey  any  merchandise  for 
the  libelant,  nor  has  he  agreed  to  furnish  them 
any.  But  the  agent  for  The  Yankee  Blade 
"agrees  that  when  The  America  arrives  at 
Panama,  The  Yankee  Blade  shall  leave  New 
York,  conveying  passengers  and  freight,"  which 
were  afterwards  to  be  received  by  The  Amer- 
ica and  transported  to  San  Francisco;  and  the 
passage  money  and  freight  earned  was  to  be 
divided  between  them — 25  per  cent,  to  the 
Yankee  Blade,  and  75  to  The  America. 

'This  is  nothing  more  than  an  agree-  [*92 
ment  for  a  special  and  limited  partnership  in 
the  business  of  transporting  freight  and  pas- 
sengers between  New  York  and  San  Francisco, 
and  the  mere  fact  that  the  transportation  is  by 
sea,  and  not  by  land,  will  not  be  sufficient  to 
give  the  court  of  admiralty  jurisdiction  of  an 
action  for  a  breach  of  the  contract.  It  is  not 
one  of  tliose  to  which  the  peculiar  principle* 
or  remedies  given  by  the  maritime  law  have 
any  special  application,  and  is  the  lit  subject 
for  the  jurisdiction  of  the  common  law. 

The  decree  of  the  Circuit  Court  is,  therefore^ 
affirmed. 

Aff'g— McCall,  9. 


WILLIAM  H.  SEYMOUR  and  Layton  S.  Mor- 
gan, PlfTs.  in  Err., 

V. 

CYRUS  H.  Mccormick. 

(See  S.  C.  19  How.  96-107.) 

Patent — disclaimer,  unreasonable  delay  in  mak- 
ing, effect  of  on  costs  and  suit — ^prior  descrip- 
tion in  book,  not  evidence  of  prior  operation. 

Under  the  Act  of  March  3,  1837,  plaintiff  will  be 
refused  costs  for  unreasoiiable  delav  of  disclaimer 
before  suit  brought,  of  any  part  of  bis  Invention 
uut  new. 

The  granting  of  the  patent  for  the  ImproTement, 
together  with  the  opinion  of  the  court  below  maln- 
talDlng  Its  validity,  repel  any  Inference  of  unrea- 
sonable delay  In  correcting  the  claims. 

Under  such  circumstances,  the  patentee  has  the 
right  to  insist  upon  It.  and  not  dlsclslm  It,  until 
the  highest  court  to  which  it  can  be  carried  baa 
pronounced  its  Judgment. 

A  description  of  an  Improvement  In  "Loudon's 
Encyclopedia  of  Agriculture"  before  the  patent 
is  not  evidence  for  jury  that  improvement  op- 
erated successfully  before  the  patent.  Sec.  16 
of  the  Patent  Act  of  1836  Is  the  only  authority 
for  admitting  the  book  In  evidence. 

Argued  Dec.  10,  1868.     Decided  Jan.  7,  1867. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for    the  Northern  District  of  New 
York. 

The  original  writ  was  sued  out  of  the  Cir- 
cuit Court  in  the  June  Term,  1850.  The  dec- 
laration was  filed  August  23d,  1860,  allegin); 
that  Cyrus  H.  McCormick  was  the  first  and 
original  inventor  of  three  certain  improvement* 
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'in  machines  for  reaping  all  kinds  of  small 
Krain,"  for  which  three  letters  patent  had  been 
franted  to  him  by  the  Commissioners  of  Pat- 
ents of  the  United  States.  '  The  first,  dated 
June  21,  1834;  the  second,  Jan.  31,  I84S;  the 
third,  Oct.  23d,  1847,  and  that  the  defendants 
had  manufactured  and  sold  large  numbers  of 
reaoint;  machines  substantially  like  those  pat- 
anted  by  said  McCormick  in  the  said  two  last 
in«ntioned  letters  patent,  without  licensa  or 
permission. 

The  defendants  below  prayed  oyer  of  the 
three  letters  patent  set  out  in  the  declaration, 
■nH  it  was  given. 

The  defendants  pleaded  the  general  issue, 
and  gave  notice  of  various  prior  inventions  and 
publications,  in  public  works,  which  they  de- 
•iirned  to  give  in  evidence  in  their  defense. 

This  case  has  once  been  before  this  court,  and 
was  sent  back  for  a  new  trial,  on  the  ground 
of  an  error  in  the  instructions  as  to  damages. 

16  How.  480. 

The  former  trial  was  on  the  patent  of  Oct. 
iS,  1847. 

The  plaintiffs'  recovery  in  the  present  case 
was  on  the  patent  of  Jan.  31,  1845.  The  claims 
of  the  plaintiffs  in  that  patent  were  aa  fol- 
lows: 

"I  claim,  1st.  The  curved  (or  angled  down- 
ward, for  the  purpose  described)  bearer,  for 
supporting  the  blade  in  the  manner  described. 

2d.  I  claim  the  reversed  angle  of  the  teeth 
of  the  blade,  in  manner  described. 

3d.  I  claim  the  arrangement  and  construc- 
tion of  the  fingers  (or  teeth  for  supporting  the 
Brain),  so  as  to  form  the  angular  spaces  in 
front  of  the  blade,  as  and  for  the  purpose  de- 
scribed. 

4th.  I  claim  the  combination  of  the  bow  L, 
MiO  dividing  iron  M,  for  separating  the  wheat 
in  the  way  described. 

5th.  I  claim  the  setting  of  the  lower  end  of 
the  reel  post  R  behind  the  blade,  curving  it  at 
R  2,  and  leaning  it  forward  at  top,  thereby 
favoring  the  cutting,  and  enabling  me  to  brace 
it  at  top  by  the  front  brace  (S),  as  described, 
which  I  claim  in  combination  with  the  post. 
Cyrus  H.  McCormick." 

The  exceptions  taken  on  the  trial  and  incor- 
porated in  a  bill  of  exceptions,  are  twenty  in 
number,  whereof  the  first  twelve  are  to  rul- 
ings admitting  or  rejecting  evidence,  and  the 
last  eight,  to  the  charge. 

Portions  of  the  charge  to  the  jury  were  sub- 
stantially aa  follows:  the  patent  upon  which 
the  action  is  founded,  was  issued  to  the  plain- 
tiff on  Jan.  31,  1845,  for  an  improvement  in 
reaping  machines.  It  seems  that  his  experi- 
ments began  as  early  as  1830  or  1831,  and  were 
continued  down  to  1834,  when  he  first  obtained 
a  patent  thereon.  This  machine,  however,  was 
not  a  successful  one,  and  this  seems  to  have 
been  the  fate  of  the  experiments  down  to  1845, 
when  a  second  patent  was  taken  out  for  im- 
provements on  the  first  one.  The  machines  did 
not  go  into  general  or  successful  operation  un- 
til after  the  arrangement  of  the  seat  for  the 
raker  upon  it,  which  was  patented  in  1847. 
Then  the  machines  became  eminently  success- 
ful. 

The  improvements  which  were  patented  in 
1845,  and  which  were  claimed  by  the  plaintiff 
to  have  perfected  his  machine  of  1834,  M  far 


as  it  respects  cutting  the  grain  and  laying  it  on 
the  platform,  are  two:  the  divider  and  the  re- 
arrangement of  the  reel -post. 

It  is  said  that  neither  of  these  improvements, 
assuming  that  the  plaintiff  was  the  author  of 
them,  is  of  a  description  entitling  it  to  be  re- 
garded as  the  subject  of  the  patent  under  our 
patent  law.  An  improvement  upon  a  machine, 
to  constitute  it  an  invention  within  the  mean- 
ing of  the  law,  must  be  new,  not  known  or  in 
use  before;  and  it  must  also  be  useful;  in  other 
words,  the  person  claiming  the  improvement 
must  have  found  out  himself,  and  crcatml  and 
constructed  an  improvement  which  had  not  be- 
fore been  found  out  or  produced  by  any  person, 
and  which  is  beneficial  to  the  public.  This 
novelty  worked  out  by  the  mind  of  the  invent- 
or, connected  with  utility,  constitutes  the  es- 
sence of  the  patentable  subject  under  the  law. 

It  is  said  by  the  learned  counsel  of  the  de- 
fendants, that  there  ia  a  claim  in  the  patent 
outside  of  the  two  claims  that  are  in  contro- 
versy, which  ia  void,  because  McCormick  ap- 
pears, from  the  evidence,  not  to  have  been  its 
original  and  first  inventor,  and  that  inasmuch 
as  he  had  made  one  void  claim  his  patent  is 
void,  as  it  respects  all  the  other  claims.  Al- 
though the  evidence  may  show  that  he  was  the 
orif^nal  and  first  inventor  of  all  those  other 
claims,  as  regards  the  law  applicable  to  this 
point,  the  learned  counsel  is  not  strictly  cor- 
rect. The  law  is  this:  if  a  patentee  makes  a 
claim  which  is  not  well  founded  in  the  sam* 
patent  with  other  claims  which  are  well  found- 
ed, he  may  disclaim,  within  a  reasonable  time, 
that  which  he  had  no  right  to  claim,  and  then 
his  patent  will  be  good  as  to  the  residue — as 
good  as  if  it  had  originally  issued  only  for 
claims  which  are  valid.  If  he  omits  to  make  a 
disclaimer,  but  brings  a  suit  for  the  violation 
of  his  patent,  and  it  satisfactorily  appears  up- 
on the  trial  that  he  is  entitled  to  be  protected 
in  a  portion  of  the  claims  set  up  in  his  patent, 
but  that  he  is  not  entitled  to  be  protected  in 
respect  to  another  portion,  lie  is  still  entitled 
to  damages  for  a  violation  of  the  valid  portion 
of  his  claims,  the  same  as  if  all  the  claims  wer* 
valid,  so  far  aa  regards  the  mere  right  of  re- 
covery, but  he  gets  no  costs.  That  is  the  law. 
It  has  this  qualiflcation :  if  the  jury  are  satis- 
fied that  there  has  been  unreasonable  negli- 
gence and  delay  on  the  part  of  the  patentee,  in 
making  a  disclaimer  as  respects  the  invalid  part 
of  his  patent,  then  the  whole  patent  is  inopera- 
tive, and  the  verdict  must  be  for  the  defend- 
ants; as  in  this  case,  the  claim  on  which  the 
question  arises  is  as  follows: 

"I  claim  the  reversed  angle  of  the  teeth  of 
the  blade,  in  manner  described."  It  is  said  by 
the  defendants  that  the  plaintiff  was  not  the 
first  inventor  of  that  arrangement,  but  that 
Moore  was.  Assuming  that  the  position  of  the 
learned  counsel  for  defendants  is  right,  that  the 
plaintiff  was  not  the  first  inventor  of  what  is 
claimed  in  that  claim,  if  you  believe  that  h« 
was  the  first  inventor  of  the  divider,  and  of  the 
arrangement  of  the  reel-post,  he  may  still  be 
entitled  to  recover  damages,  unless  he  has  un- 
reasonably neglected  and  delayed  to  enter  a 
disclaimer  for  what  is  covered  by  the  claim  in 
rerard  to  the  reversed  angle  of  the  teeth. 

The  claim  in  question  is  founded  upon  two 
part*  of  the  patent.   As  the  construction  of  that 
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elaim  is  a  question  of  law,  we  shall  construe  it 
for  your  guidance.  In  the  fore  part  of  the  pat- 
ent, we  have  a  description  of  the  blade  and  oF 
the  blade  case  and  of  the  cutter,  and  of  the 
mode  of  fastening  the  blade  and  blade  case  and 
the  cutter,  and  of  the  machinery  by  which  the 
arrangement  is  made  for  the  cutter  to  work. 
We  have  also  the  description  of  the  spear- 
shaped  fingers,  and  of  the  mode  by  which  the 
cutter  acta  in  connection  with  those  fingers. 
Then,  among  the  claims,  are  these:  "2.  I  claim 
the  reversed  angle  of  the  teeth  of  the  blade  in 
manner  described.  3.  I  claim  the  arrangement 
for  the  construction  of  the  fingers  or  teeth  for 
supporting  the  grain,  so  as  to  form  the  angular 
spaces  in  front  of  the  blade,  as  and  for  the  pur- 
pose described.  Now,  it  is  insisted  on  the  part 
nf  the  learned  counsel  for  the  defendants,  that 
this  second  claim  is  one  simply  for  the  reversed 
argies  of  the  sickle  teeth  of  the  blade.  These 
teeth  are  common  sickle  teeth,  with  their  an- 
gles alternately  reversed  in  spaces  of  an  inch 
and  a  quarter,  more  or  less.  The  defendants 
insist  that  the  second  claim  is  merely  for  the 
reversed  teeth  on  the  edge  of  the  cutter,  and 
that  the  reversing  of  the  teeth  of  the  common 
sickle  as  a  cutter  in  a  reaping  machine,  was 
not  new  with  the  plaintiff;  and  that  if  it  was 
new  with  him,  he  had  discovered  it  and  used  it 
long  before  his  patent  of  1845.  The  defendants 
claim  that  Moore  had  discovered  it  as  early  as 
1837  or  1838;  and  it  would  also  seem  that  the 
plaintiff  had  devised  and  used  it  at  a  very  early 
day  after  his  patent  of  1834 —  that  is,  the  mere 
reversing  of  tn^  teeth.  But  on  looking  into  the 
plaintiff's  patent  more  critically,  we  are  in- 
clined to  think  that  when  the  plaintiff  says,  in 
his  second  claim,  "I  claim  the  reversed  angle 
of  the  teeth  of  the  blade,  in  manner  described," 
he  means  to  claim  the  reversing  of  the  angles 
of  the  teeth  in  the  manner  previously  described 
in  bis  patent.  You  will  recollect  that  it  has 
been  shown  in  the  course  of  the  trial,  that  in 
the  operation  of  the  machine,  the  straw  comes 
into  the  acute  angled  spaces  on  each  side  of  the 
spear-shaped  fingers,  and  that  the  angles  of  the 
fingers  operate  to  hold  the  straws,  while  the 
sickle  teeth,  being  reversed,  cut  in  both  direc- 
tions as  the  blade  vibrates.  The  reversed  teeth 
thus  enable  the  patentee  to  avail  himself  of  the 
angles  on  both  sidef  of  the  spear-shaped  fin- 
gers; whereas,  if  the  sickle  teeth  were  not  re- 
versed in  sections,  but  all  ran  in  one  direction 
like  the  teeth  in  the  common  sickle,  he  could 
use  the  acute  angles  upon  only  one  side  of  the 
fingers,  because  the  cutter  could  cut  only  in 
one  direction.  We  are,  therefore,  inclined  to 
think  that  the  patentee  intended  to  claim,  by 
his  second  claim,  the  cutter  having  the  angles 
of  its  teeth  reversed  in  connection  with  the  an- 
gles thus  formed  by  the  peculiar  shape  of  the 
fingers;  and  as  it  is  not  pretended  that  any 
person  invented  that  improvement  prior  to  the 
plaintiff,  the  point  relied  on  in  this  respect  by 
the  learned  counsel  for  the  defendants,  fails. 

The  remainder  of  the  charges  related  to  the 
question  of  damages.  The  exceptions  to  the 
charge  were  as  follows: 

To  so  much  of  the  charge  of  the  court  as  in- 
structed the  jury  in  substance  that  the  plain- 
tiff, in  his  patent  of  Jan.  31,  1846,  did  not 
claim  the  reversed  angle  of  the  teeth  of  the 
blade  as  a  distinct  invention,  bat  only  claimed 
15  I<.  ed. 


it  in  combination  with  the  peculiar  form  of  th» 
fingers  described  in  the  same  patent,  the  defend- 
ants' counsel  excepted. 

The  defendants'  counsel  requested  the  court 
to  instruct  the  jury  that  if  they  should  be  satis- 
fied that  Hiram  Moore  was  the  first  inventor  of 
the  reversed  angle  of  the  teeth  of  the  blade,  and 
that  the  plaintiff  was  notified  of  that  fact  by 
the  testimony  of  Moore  on  the  trial  of  this 
cause,  in  June,  1851,  and  had  not  yet  dis- 
claimed that  invention:  thpn,  in  judgment  of 
law,  he  has  unreasonably  delayed  in  filing  hi» 
disclaimer,  and  the  verdict  should  be  for  tli» 
defendants. 

The  court  declined  to  so  instruct  the  jury, 
and  the  defendants'  counsel  excepted  to  the  re- 
fusaL 

The  defendants'  counsel  further  requested  th» 
court  to  instruct  the  jury,  that,  if  they  should 
be  satisfied  that  Hiram  Moore  was  the  first 
inventor  of  the  reversed  angle  of  the  teeth  of 
the  blade,  and  that  the  plaintiff  was  notified 
of  the  fact  by  the  testimony  of  Hiram  Moore 
on  the  trial  of  this  cause  in  June,  1851,  and 
had  not  yet  disclaimed  that  invention;  then  it 
was  a  question  of  fact  for  them  to  decide 
whether  the  plaintiff  had  or  had  not  unreasona- 
bly delayed  the  filing  of  a  disclaimer;  and  if 
they  should  come  to  the  conclusion  that  ther* 
had  been  such  unreasonable  delay,  their  verdict 
should  be  for  the  defendants. 

The  court  refused  so  to  instruct  the  jury, 
and  the  defendants'  counsel  excepted  to  the  re- 
fusal. 

The  defendants'  counsel  requested  the  court 
to  submit  to  the  jury  the  question  under  the 
evidence  in  the  case,  whether  the  plaintiff  did 
or  did  not  claim,  in  his  patent  of  Jan.  31,  1845, 
the  reversed  angle  of  the  teeth  of  the  blade,  in- 
dependent of  any  combination. 

The  court  refused  to  submit  that  question  to 
the  jury,  and  the  defendants'  counsel  excepted 
to  the  refusal. 

The  defendants'  counsel  requested  the  court 
to  charge  the  jury,  that  whether  the  adjustabil- 
ity of  the  inner  bow  of  the  divider,  as  described 
in  the  plaintiff's  patent,  was  a  necessary  ingre- 
dient of  the  divider,  was  the  question  of  fact 
for  them  to  determine.  And  if  they  should 
find  that  it  was,  and  the  defendants  did  not 
use  it,  that  then  the  defendants  did  not  in- 
fringe that  claim  of  the  plaintiff's  patent. 

The  court  refused  so  to  instruct  the  jury, 
and  the  defendants'  counsel  excepted  to  th» 
refusal. 

The  court  on  that  point  then  instructed  th* 
jury  as  follows:  the  inside  iron  in  the  plain- 
tiff's divider  is  adjustable,  so  that  it  can  be 
raised  or  lowered  at  pleasure.  In  heavy  grain 
that  stands  high  and  may  be  cut  high  from  the 
ground,  it  is  desirable  to  raise  the  reel  some- 
times, and  then  this  inside  iron  could  be  raised 
also,  to  insure  the  division  of  the  grain,  and 
cause  the  reel  to  overlap  and  carry  all  the 
grain  to  the  cutter. 

It  is  claimed  by  plaintiff,  that  although  the 
defendants  used  no  inside  iron,  yet  they  at- 
tained the  same  result  by  the  shape  of  the  in- 
side of  their  divider,  which  thus  answers  to  tb* 
inside  edge  of  the  plaintiff's  divider.  The  de- 
fendants insist  that,  assuming  this  to  be  true, 
their  divider  has  no  such  adjustability  as  the 
plaintiff's,  and  is  therefore  distinguishable  from 
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It.  The  answer  to  that  position  is  this:  The 
adjustability  does  not  vary  the  principle  of 
operation  of  the  divider.  It  enlarges  its  ca- 
pacity, so  that  it  may  be  worked  in  heavy 
grain ;  but  the  principle  and  more  of  operation 
of  the  divider  are  the  same  whether  the  inner 
iron  be  adjustable  or  not. 

The  defendants'  counsel  excepted  to  this  part 
of  the  charge,  insisting  that  it  was  a  question 
for  the  jury. 

The  defendants'  counsel  further  requested 
the  court  to  instruct  the  jury  that  the  plaintiff, 
if  entitled  to  a  verdict,  was  entitled  to  only  so 
much  as  the  jury  should  be  satisfied  was  the 
increased  market  value  of  the  machines  manu- 
factured by  the  defendants,  by  reason  of  the 
use  of  the  two  improvements  which  they  are 
charged  with  infringing,  in  place  of  using  any 
other  kind  of  divider  and  reel  support,  which 
had  been  before  in  public  use. 

The  court  refused  to  instruct  the  jury  in  re- 
lation to  the  subject  matter  of  such  request, 
otherwise  than  they  had  already  charged,  and 
the  defendants'  counsel  excepted  to  the  refusal. 

Tlie  defendants'  counsel  also  asked  the  court 
to  instruct  the  jury,  that,  from  the  facta  that 
Bell's  machine  operated  successfully  in  1829, 
and  that  it  operated  well  also  in  I8&3,  they 
were  at  liberty  to  infer  that  it  had  operated 
•uccessfuUy  in  the  intermediate  period,  or  some 
part  of  it. 

But  the  court  held  and  charged,  that  there 
being  no  evidence  respecting  it,  except  at  the 
trial  of  it  in  1829,  and  the  trial  of  it  in  1853, 
the  jury  could  not  infer  anything  on  the  sub- 
ject, and  refused  to  charge  a*  requested.  The 
defendants'  counsel  excepted  to  the  refusal, 
and  also  excepted  to  the  charge  in  this  respect. 

Messrs.  H.  R.  Selden,  P.  H.  Watson,  E.  M. 
Stanton,  and  Harding,  for  the  plaintilTs  in  er- 
ror: 

1.  The  testimony  which  was  offered  with  ref- 
erence to  the  successful  use  of  what  was  called 
on  the  trial,  a  horizontal  divider,  with  a  cen- 
tral ridge,  should  have  been  received.  It  was 
competent  upon  the  question  of  utility  of  the 
plaintiff's  invention,  and  also  with  reference  to 
the  amount  of  damages,  it  was  material. 

2.  The  question  as  to  the  practicable  differ- 
ence in  value  between  the  plaintiff's  machines, 
with  the  divider  and  without,  as  to  the  com- 
parative value  of  the  machine  with  and  with- 
out the  seat  and  divider,  and  as  to  what  the 
witness  would  give  for  a  machine  without  the 
seat  and  divider,  if  he  could  get  one  for  a  fair 
price  with  a  seat  and  divider,  should  not  have 
been  allowed. 

3.  The  testimony  in  reference  to  the  profita 
made  by  the  plaintiff  as  the  manufacturer  of 
such  machines  was  improperly  received. 

16  How.  480. 

4.  The  question  whether  the  plaintiff  had 
granted  licenses  to  construct  his  machines  or 
not,  should  have  been  rejected;  it  was  wholly 
foreign  to  the  case,  even  upon  the  question  of 
-damages. 

5.  The  plaintiff  should  have  been  required 
to  produce  the  patent  for  his  original  machine 
«f  1834,  of  which  the  invention  patented  in 
1846  was  alleged  to  be  an  improvement,  so  that 
the  jury  could  see  how  much  had  become  pub- 
lie  property. 

fiCO 


Lewis  T.  Davis,  3  C.  &  P.  502;  Curtis,  sec 
141;  Lowell  v.  Lewis,  1  Mass.  188. 

The  construction  given  in  the  court  below  to 
the  second  claim  of  the  patent  of  1845,  was  er- 
roneous. 

(a)  The  words  "in  the  manner  described," 
used  in  the  second  claim,  refer  exclusively  to 
the  description  of  the  construction  of  the  sickle, 
without  reference  to  the  peculiar  shape  of  the 
fingers,  or  to  any  combination  whatever.  Ther 
refer  to  the  straight  blade  alone,  with  the  speci- 
fied positions  of  its  teeth. 

We  suppose  the  correct  rule  for  the  inter- 
pretation of  patents,  is  laid  down  by  Mr.  Cur- 
tis, in  his  Treatise  on  Patents,  sec.  120:  "The 
nature  and  extent  of  the  invention  claimed  by 
the  patentee,  is  the  thing  to  be  ascertained; 
and  this  is  to  be  arrived  at  through  the  fair 
sense  of  the  words  he  has  employed  to  de- 
scribe his  invention.  But  that  rule,  even  as 
limited  or  aided  by  the  principle  referred  to  in 
sec.  132,  viz.:  '*That  a  specification  should  be 
BO  construed  as,  consistently  with  the  fair  im- 
port of  the  language,  will  make  the  claim  co- 
extensive with  the  actual  discovery,"  does  not 
relieve  the  plaintiff  here  from  the  distinct 
claim  of  the  reversed  teeth  of  the  blade  as 
an  independent  invention. 

This  principle  was  well  applied  in  the  case 
of  Haworth  v.  Hardcastle,  Web.  Pat.  Cas.  484, 
from  which  it  was  taken  by  Mr.  Curtis. 

See,  also,  Byam  v.  Farr,  1  Curt.  203;  Act  of 
1836,  sec  13;  Curt.  sec.  380;  Oodson,  Pat. 
204,  205,  LeRoy  v.  Tatham,  14  How.  170;  A«t 
of  1830,  sec.  0. 

Both  reason  and  the  statute  demand  of  him 
who  claims  the  exclusive  right,  to  define  clear- 
ly the  limits  of  his  invention.  It  can  in  no  case 
be  difficult  for  an  inventor  to  say  distinctly, 
whether  he  claims  two  or  more  elements  singly, 
or  merely  in  combination. 

Evans  v.  Hettick,  3  Wash.  408 ;  S.  C.  1  Rob. 
166. 

(b)  The  point  was  material. 

Hiram  Moore  used  such  a  sickle  as  early  as 
1836,  if  not  in  1834.  Notice  of  this  invention 
by  Aloore  was  given  to  the  plaintiff  as  early  as 
September,   1850. 

The  plaintiff,  in  his  history  of  his  invention, 
sworn  to  Jan.  I,  1848,  presented  to  the  Com- 
missioner of  Patents,  for  the  purpose  of  obtain- 
ing an  extension  of  his  first  patent,  shows  that 
he  did  not  use  the  blade  with  reversed  teeth 
until  the  harvest  of  1841. 

Under  these  circumstances  we  insist  that  the 
plaintiff  was  called  upon  during  the  three  years 
that  intervened  between  the  trial  in  June,  1351, 
and  that  in  October,  1854,  to  disclaim  the  in- 
vention of  the  reversed  angle  of  the  teeth  of  the 
blade. 

It  was,  therefore,  a  question  for  the  jury,  nn- 
der  the  0th  sec.  of  the  Act  of  March  3d,  1837 
(Curt.  489,  600),  whether  the  plaintiff  had  not 
unreasonably  neglected  or  delayed  to  enter  at 
the  Patent  Office  his  disclaimer. 

To  allow  a  patentee  under  such  circum- 
stances, to  designedly  delay  a  disclaimer,  would 
defeat  the  manifest  object  of  the  last  proviso  to 
see.  9,  above  referred  to,  which  was  to  compel 
a  patentee,  who  had  inadvertently  covered  bv 
his  patent  something  to  which  he  has  not  enti- 
tled, and  thus  wrongfully  obstructed  its  free 
'  19   How. 
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VM,  to  rem  ore  the  obstmcMon  m  soon  *s  pos- 
sible after  the  discovery  of  his  mistake. 

7.  The  exceptions  to  the  refusal  of  the  court 
to  instruct  the  jury,  that  if  they  should  be  sat- 
isfied that  Moore  was  the  first  inventor  of  the 
reversed  angle  of  the  teeth  of  the  blade,  plain- 
tiff was  notified  of  the  fact  by  the  testimony 
of  Moore,  on  the  trial  of  this  cause  in  June, 
1851,  and  had  not  yet  disclaimed  that  inven- 
tion, then  it  was  a  question  of  fact  for  them  to 
decide  whether  the  plaintiff  had  or  had  not  un- 
reasonably delayed  the  filing  of  the  disclaimer, 
were  well  taken. 

8.  The  question  as  to  the  immateriality  of 
the  adjustable  feature  of  the  plaintiff's  divider, 
should  have  been  submitted  to  the  jury. 

Curtis,  sees.  220,  380,  385,  402. 

9.  If  the  question  wliether  the  adjustability 
of  the  divider  was  immaterial,  beloa^'cd  prop- 
erly to  the  court  as  a  question  of  construction, 
there  was  error  in  the  charge  to  the  jury  on 
that  subject,  in  saying:  "The  adjustability 
does  not  vary  the  principle  of  operation  of  the 
divider.  It  enlarges  its  capacity,  so  that  it  may 
be  worked  in  heavy  grain;  but  the  principle 
and  mode  of  operation  of  the  divider  are  the 
•ame,  whether  the  inner  iron  be  adjustable  or 
not." 

The  description  given  by  the  court  ignores 
<>ntirely  the  adjustable  features  of  the  divider, 
and  puts  forth  substantially  the  "beneficial 
operation"  or  "useful  effect"  produced  by  the 
invention,  as  constituting  its  essence,  rather 
than  the  machinery  by  which  it  is  produced, 
thus  making  the  patent  cover  an  effect  pro- 
duced. Whether  the  patent  might  or  might  not 
rightfully  cover  the  effect  produced,  need  not 
be  discussed. 

See  Leiloy  v.  Tatham,  14  How.  175 ;  O'Reilly 
T.  Morse,  15  How.  112;  Coming  t.  Burden,  IS 
How.  269. 

It  is  sufficient  here  that  the  plaintiff  did  not 
claim  this. 

The  adjustability  and  form  of  the  inner  iron 
are  not  only  material,  but  constitute  the  main 
feature  of  novelty  in  plaintiff's  divider. 

Prouty  V.  Ruggles,  16  Pet.  330;  Davis  t. 
Palmer,  2  Brook.  298. 

10.  The  instruction  as  to  the  measure  of 
damages  which  were  asked  for  by  the  defend- 
ant's counsel,  should  have  been  given  to  the 
jury. 

16  How.  488;  Sedgwick  oi^  Damages,  2d  ed. 
69. 

11.  The  request  of  instructions  to  the  jury, 
"that  from  the  facts  that  Bell's  machine  ope- 
rated successfully  in  1829,  and  that  it  operated 
well  also  in  1853,  they  were  at  liberty  to  infer 
that  it  had  operated  successfully  in  the  inter- 
mediate period,  or  some  part  of  it,"  should  have 
been  given  and  the  actual  charge,  "that  there 
being  no  evidence  respecting  it  except  the  trial 
of  it  in  1829,  and  the  trial  of  it  in  1853,  the 
jury  could  not  infer  anything  on  the  subject," 
was  erroneous. 

We  think  that  on  the  evidence  given,  it  was 
proper  to  submit  to  the  jury  the  question  as  to 
its  operation,  and  not  to  place  it  under  the  ban 
as  an  entire  failure,  which  seems  to  be  the  ef- 
fect of -the  charge,  as  it  was  given. 

If  it  operated  well  in  1829  and  in  1863, 
which  is  clearly  proved,  and  is  assumed  by  the 
Jviigt,  it  must  certainly  have  been  capable  of 
1»  I<.  ed. 


operating  well  at  any  intermediate  time. 
Wliether  actually  used  or  not,  is  wholly  im- 
material. 

This  prior  invention  of  Bell's,  if  the  court 
had  not  substantially  excluded  it  from  the  con- 
sideration of  the  jury,  would  have  furnished  a 
complete  answer  to  the  charge  of  infringement 
of  the  fifth  claim  of  Mr.  Connick's  patent  of 
1845. 

Evans  v.  Hettick,  3  Wash.  408;  S.  C.  1  Rob. 
160. 

12.  It  was  erroneous  to  grant  costs  to  the 
plaintiff,  inasmuch  as  it  appeared  that  he  was 
not  the  first  inventor  of  the  reversed  angle  of 
the  sickle,  and  had  not  filed  a  disclaimer  prior 
to  the  commencement  of  the  suit. 

The  testimony  showed  conclusively  that 
Moore  was  the  first  inventor  of  the  reversed 
angle  of  the  teeth. 

Messrs.  £.  M.  Dickerson  and  Kererdy  John- 
son, for  the  defendant  in  error: 

The  counsel  first  discussed  the  first  twelve 
exceptions,  which  related  to  the  admission  or 
rejection  of  testimony  at  the  trial. 

They  then  proceeded  as  follows; 

Thirteenth  exception.  The  description  an- 
nexed to  the  letters  patent  of  plaintiff,  de- 
scribes a  sickle  with  reversed-cut  teeth,  and 
then  describes  the  manner  in  which  this  re- 
vcrsed-cut  sickle  operates  in  connection  with 
the  spear-headcd  fingers,  "forming  an  acute  an- 
gle between  the  edge  of  the  blade  and  the  shoul- 
der of  the  spear,  by  which  the  grain  is  prevent- 
ed from  yielding  to  the  touch  of  the  blade." 
The  specification  then  claims  "the  reversed  an- 
gle of  the  teeth  of  the  blade  in  manner  de- 
scribed." 

a.  It  also  appeared,  that  ever  since  the  date 
of  the  first  reaping  patent  in  1834,  the  plaintiff 
had  experimented  with  this  reversed  sickle  edge 
without  producing  any  successful  result,  until 
he  combined  it  in  the  manner  described  in  the 
patent  of  1845. 

b.  The  sickle,  separate  and  apart  from  the 
machine,  is  no  invention  in  whatever  way  the 
teeth  are  cut;  but  when  combined  in  the  ma- 
chine in  the  manner  described,  the  reversed-cut 
becomes  a  very  valuable  invention,  enabling 
the  sickle  to  cut  itself  clear  each  stroke;  where- 
as, if  the  sickle  were  cut  only  one  way,  and  the 
fingers  were  straight,  it  would  only  operate  on 
the  grain  half  the  time. 

c.  This  part  of  the  invention  was  not  in- 
fringed. 

Fourteenth  exception.  Unreasonable  neg- 
lect to  file  a  disclaimer  under  the  9th  sec.  of 
the  Act  of  1837,  is  a  question  of  fact  for  the 
jury. 

Fifteenth  exception.  There  was  no  evidence 
that  Moore  had  ever  constructed  a  reversed-cut 
sickle  in  the  manner  described  in  the  patent  of 
plaintiff,  nor  that  he  had  ever  made  one  in  any 
nuinner  which  was  successful;  the  only  claim 
being  that  in  1836-1837  he  had  made  a  re- 
versed-cut sickle,  and  had  never  seen  one  be- 
fore; while  the  plaintiff  had  done  the  same 
thing  in  1834.  There  was  therefore  no  fact  for 
the  jury  to  find,  and  it  would  have  been  erro- 
neous if  the  court  had  submitted  an  hypothesis 
unsupported  by  evidence  for  their  decision. 

a.  The  construction  of  the  claim  also  settled 
this  point,  because  there  wu  a  pretense  tba>. 
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raeh  a  manner  of  applying  the  reversed-eut 
sickle  was  old. 

Sixteenth  exception.  The  construction  of  a 
patent  is  a  question  of  law. 

Seventeenth  and  eighteenth  exceptions.  First, 
the  construction  of  the  patent  is  a  question  of 
law.  Second,  the  specification  does  not  men- 
tion adjustability.  In  the  description  it  is 
spoken  of  as  a  quality  of  the  inside  edge  of  the 
divider;  but  when  the  patentee  specifles  his  in- 
vention, he  declares  it  to  be  for  a  combination 
of  elements,  of  which  his  adjustable  iron  was 
one.  Whether  any  other  form  of  inside  edge 
of  this  divider  is  substantially  the  same  as  this 
adjustable  iron,  is  a  question  of  fact  for  the 
jury;  but  whether  the  adjustability  is  one  of 
the  things  claimed  by  the  inventor  as  essential 
to  his  invention,  is  a  question  of  law,  arising 
upon  the  face  of  the  patent  itself.  The  former 
of  these  questions  was  submitted  to  the  jury  by 
the  court,  and  the  latter  was  decided  by  the 
court  itself. 

a.  The  whole  description  relative  to  adjust- 
ment, might  be  stricken  out  of  the  patent, 
without  affecting  the  specification,  which 
would  still  be  framed  in  the  same  words,  as 
null,  whereas,  in  this  idea  of  adjustability, 
where  essential,  its  withdrawal  would  destroy 
the  claim  of  the  combination. 

b.  The  combination  specified  is  of  three  parts, 
the  outside  bow,  the  inside  iron  and  the  reel, 
co-operating  with  the  other  two  to  effect  a 
separation.  The  removal  of  any  of  these  with- 
out substituting  an  equivalent,  would  destroy 
the  combination,  and  the  f^rain  would  not  be 
separated  in  the  way  described. 

Nineteenth  exception.  "Actual  damage"  Is 
the  rule  prescribed  by  the  statute,  and  the  rule 
sought  to  be  established  by  this  prayer,  might 
be  in  direct  conflict  with  the  statute. 

The  increased  market  value  might  be  much 
more  than  the  patentee  would  be  content  to  re- 
ceive for  his  license,  or  it  might  be  less.  If  the 
marke^t  value  were  the  rule,  it  would  place  it 
in  the  power  of  an  infringer  to  ruin  any  patent, 
by  fixing  a  market  value  of  the  improvement 
which  would  be  no  compensation  to  the  pat- 
entee. 

Twentieth  exception.  The  facts  stated  in 
this  exception,  that  Bell's  machine  operated 
•uccessfully  in  1820  and  in  1853,  are  not  evi- 
dence from  which  the  jury  could  legally  infer 
that  it  had  operated  successfully  in  the  inter- 
mediate period,  or  any  part  of  ft;  for  there  is 
no  rule  which  raises  a  presumption  of  success- 
ful operation  out  of  the  facts  assumed  in  the 
prayer,  but  rather  the  contrary,  since  if  it  ever 
did  succeed  at  all,  it  most  probably  never 
would  have  been  abandoned,  and  then  its  con- 
tinued use  to  a  more  recent  date  would  have 
been  quite  as  easily  proved  as  its  use  at  any 
prior  date. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court  t 

This  is  a  writ  of  error  to  the  Circuit  C!onrt  of 
the  United  States  for  the  Northern  District  of 
New  York. 

The  suit  was  brought  by  McCormick  against 
Seymour  and  Morgan,  for  the  infringement  of 
a  patent  for  improvements  in  a  reaping  mach- 
ine granted  to  the  plaintiff  on  the  31st  June, 
1846.  nie  improvements  claimed  to  be  in- 
5CS 


fringed  w«re:^  1st,  a  contrivance  or  combina- 
tion of  certain  parts  of  the  machinery  de- 
scribed, for  dividmg  the  cut  from  the  uncut 
grain ;  and  2d,  the  arrangement  of  the  reel-post 
in  the  manner  described;  so  as  to  support  the 
reel  without  interfering  with  the  cutting  in- 
strument. 

In  the  course  of  the  trial,  a  question  arose 
upon  the  true  construction  of  the  second  claim 
in  the  patent,  which  is  as  follows:  "I  claim  the 
reversed  angle  of  the  teeth  of  the  blade  in  man- 
ner described."  This  claim  was  not  one  of  the 
issues  in  controversy,  as  no  allegation  of  in- 
fringement was  set  forth  in  the  declaration. 
But  it  was  insisted,  on  the  part  of  the  defend- 
ants, that  the  claim  of  the  improvement  was 
not  new,  but  had  'before  been  dis-  [*10ft 
covered  and  in  public  use;  and  that,  under  the 
9th  section  of  the  Act  of  Congress  passed 
March  3,  1837,  the  plaintiff  was  nnt  entitled  to 
recover  cost,  for  want  of  a  disclaimer  of  the 
claim  before  suit  brought;  and  that,  if  he  had 
unreasonably  neglected  or  delayed  making  the 
disclaimer,  he  was  not  entitled  to  recover  at  all 
in  tiie  case. 

The  ground  upon  which  the  defendants  in- 
sisted this  claim  was  not  new,  was,  that  it 
claimed  simply  the  reversed  angle  of  the  teeth 
of  the  blade  or  cutters.  The  court  below  were 
of  opinion,  that,  reading  the  claim  with  refer- 
ence to  the  specification  in  which  the  instru- 
ment was  described,  it  was  intended  to  claim 
the  reversed  angle  of  the  teeth  in  connection 
with  the  spear-shaped  fingers  arranged  for  the 
purpose  of  securing  the  grain  in  the  operation 
of  the  cutting:— the  novelty  of  which  was  not 
denied. 

The  majority  of  the  court  are  of  opinion, 
that  this  construction  of  the  claim  cannot  be 
maintained,  and  that  it  is  simply  for  the  re- 
versed angle  of  the  cutters;  and  that  there  is 
error,  therefore,  in  the  judgment,  in  allowing 
the  plaintiff  costs. 

In  respect  to  the  question  of  unreasonable  de- 
lay in  making  the  disclaimer,  as  going  to  the 
whole  cause  of  action,  the  court  are  of  opinion 
that  the  granting  of  the  patent  for  this  im- 
provement, together  with  the  opinion  of  the 
court  below  in  maintaining  its  validity,  repel 
any  inference  of  unreasonable  delay  in  correct- 
ing the  claim;  and  that,  under  the  circum- 
stances, the  question  is  one  of  law.  This  was 
decided  in  the  case  of  O'Reilly  v.  Morse.  15 
How.  121.  The  Chief  Justice,  in  delivering  the 
opinion  of  the  court,  observed,  that  "the  delay 
in  entering  it  (the  disclaimer)  is  not  unreason- 
able, for  the  objectionable  claim  was  sanctioned 
by  the  head  of  the  office ;  it  has  been  held  to  be 
valid  by  a  circuit  court,  and  differences  of  opin- 
ion in  relation  to  it  are  found  to  exist  among 
the  justices  of  this  court.  Under  such  circum- 
stances, the  patentee  had  a  right  to  insist  upon 
it,  and  not  disclaim  it  until  ^he  highest  court 
to  which  it  could  be  carried  had  pronounced  its 
judgment." 

I^veral  other  questions  were  raised  in  the 
case,'  which  have  been  attentively  considered 
by  the  court,  and  have  been  overruled,  but 
which  it  cannot  be  important  to  notice  at  larfte, 
with  one  exception,  which  bears  upon  the  fif- 
teenth section  of  tne  Patent  Act  of  1836. 

Bell's  reaping  machine  was  given  in  evidence, 
in  pursuance  of  a  notice  under  this  leetloB, 
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with  a  view  to  disprove  the  novolty  of  one  of 
the  plaintifTs  improvements;  a  description  of 
It  was  read  from  "Loudon's  Eneyeloptt-dia  of 
Agriculture,"  published  in  Tendon,  England, 
in  1831.  In  addition  to  the  description  of  the 
machine,  it  appeared  in  the  work  that  the 
107*]  'reaper  had  been  partially  successful  in 
September,  1828  and  1820. 

It  also  appeared,  from  the  evidence  of  Mr. 
Hu«8(>]r,  that  he  saw  it  in  successful  operation 
in  the  harvest  of  1853. 

The  court  was  requested,  on  the  trial,  to  in- 
struct the  jury,  that  from  the  facts  that  Bell's 
machine  operated  successfully  in  18211  and  in 
1863,  they  were  at  liberty  to  infer  that  it  had 
been  operated  successfully  in  the  intormoli:ite 
period,  which  was  refusnl.  Without  btaling 
other  grounds  to  justify  the  ruling,  it  is  sulli- 
cient  to  say,  that  the  only  authority  for  admit- 
ting the  book  in  evidence,  is  the  1 5th  section 
of  the  Act  above  mentioned.  That  section 
provides,  _  that  the  defendant  may  plead  the 
general  issue,  and  give  notice  in  writlnjr, 
among  other  things,  to  defeat  the  patent,  "that 
it  (the  improvement)  had  been  described  in 
some  public  work  anterior  to  thi-  supposed 
discovery  thereof  by  the  patentee."  The  work 
is  no  evidence  of  the  facts  relied  on  for  the 
purpose  of  laying  a  foundation  for  the  infer- 
ence of  the  jury  sought  to  be  obtained. 

The  judgment  of  the  court  below  is  affirmed, 
with  the  qualification,  that  on  the  case  being 
remitted  to  the  court  below,  the  taxation  of 
costs  be  stricken  from  the  record. 

Dissenting,  Mr.  Justice  Gtiet. 


J08»]  •£.  O.  ROGERS  and  L.  F.  Rc^ra, 
Merchants  and  Copartners,  doing  business 
under  the  Name  and  Style  of  U.  G.  Rogers  k 
Co.,  Part  owners  of  the  Cargo  of  the  Schoon- 
er Ella;  Pooley,  Nicoll  ft  Co.,  Owners  of  the 
said  Schooner  Ella;  J.  R.  Brooks  and  F.  G. 
Randolph,  Merchants  and  Copartners,  doing 
business  imder  the  Name  and  Stvle  of  Brooks 
ft  Randolph,  and  Thomas  Sullivan,  Trading 
under  the  Name  of  John  Hurley  ft  Co.,  Part 
owners  of  the  Cargo  of  the  Schooner  Ella, 
Appts. 

v. 

THE  STEAMER  ST.  CHARLES,  James  L. 
Day,  Adam  Wolfe,  John  Geddes,  John  Grant, 
Roger  A.  Herine,  and  Robert  Gkddes,  Claim- 
ants. 

(See  &  0.  19  How.  108-113.) 

ColliRlon — schooner  and  steamer  both  in  fault 
— loss  apportioned— carr}-ing  the  mail  no  ex- 
cuse for  speed. 

Collision.  On  dark,  windy  and  ralDj  nlsbt. 
■chooner  at  anchor  held  in  fault  in  not  bavins  u 
IlKbt  In  conspicuous  place.  It  bnvlne  U-ea  temporar- 
117  removed. 

Tbe  steamer  was  also  held  in  fault,  on  account  of 
ber  rate  of  speed,  of  nine  or  ten  inlleH  au  hour,  In  a 
channel  where  she  was  accustomed  to  meet  aalllng  , 
Tfaafis  and  where  vesMls  in  rough  nod   unpropl-  i 
tlooa  weather,  were  accustomed  to  rewrt  for  safe-  I 
ty. 

Tlie  ease  is  one  for  apportloument  of  the  loss. 

'rbat  tbe  steamer  carried  the  mall.  Is  no  excuse 
for  tbe  speed. 

Nora. — See  note  to  Ure  v.  Coffman,  S87,  post. 
1ft  li.  ed. 


Argued  Dec.  8,  1850.     Decided  Jan.  7,  1857. 

APPEAL  from  the  Circuit  Court  of  the  tJnit- 
ed  States  for  the  Eastern  District  of  I.ou!s- 
iana. 

The  libel  in  this  ease  was  filed  in  the  District 
(3ourt  of  the  United  States  for  the  Eastern  Dis- 
trict of  Ix>uisiana,  by  the  appellants,  to  recover 
damages  resulting  from  a  collision.  * 

The  decree  of  the  District  Court  was  in  favor 
of  the  libelants.  The  Circuit  Court,  on  appeal, 
having  reversed  this  decree  and  dismissed  the 
libel,  the  libelants  took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  J.  P.  Benjamin,  for  appellants: 

The  undispute<l  facts  are  as  follows: 

The  Ella  was  at  anchor.    The  nipfht  was  dark 
and  rainy.    The  hour  of  tbe  collision  was  about 
half  past  eleven  P.  M. 
_  The  Kt.  Charles  was  running  at  a  speed  of 
eight  or  nine  miles  an  hour,  at  least. 

The  collision  occurred  by  the  steamer's  run- 
ning at  that  rato  of  speed  against  a  vessel  at 
anchor  on  a  dark  night. 

2.  We  allege  that  The  Ella  was  anchored  in  » 
proper  place,  and  out  of  the  track  usually  pur- 
sued by  steamers  from  New  Orleans  to  Mobile 
or  Pensaeola. 

3.  The  Ella  had  her  light  out  in  the  custom- 
aiy  manner.     This  is  proved  by  a  number  of 

I  witnesses,  and  their  testimony  is  not  to  be  over- 
thrown by  the  oath  of  witnesses  on  the  steamer 
that  tbey  did  not  see  it. 

Six  witnesses  swear  positively  that  there  waa 
a  light  on  The  Ella. 

4.  It  was  extreme  imprudence  in  the  St. 
Charles  to  run  at  her  rate  of  speed  in  a  dark 
night,  in  waters  crowded  with  small  vessels, 
in  a  place  where  they  usually  anchor. 

Her  speed  is  stated  by  ber  officers  as  follows: 
Walker,  her  mate,  10  or  11  knote  an  hour; 
Jones,  pilot,  8  or  9  knoto  an  hour;  "ryson,  pi- 
lot, 10  knots  an  hour.  Yet  this  speed  was  not 
checked,  although  several  vessels  were  confess- 
edly anchored  together  where  The  Ella  was, 
all  with  lights  displayed.  Under  this  state  of 
facte,  it  is  impossible  to  exonerate  the  ateamer 
from  the  responsibility  for  the  loss. 

The  Virgil,  1  W.  Rob.  202;  The  Gazelle,  5 
Notes  of  Cases  101;  The  Omanli,  7  Notes  of 
Cases  607;  The  Genesee  Chief,  12  How.  400. 

Mr.  J.  Nelson,  for  appellees,  after  stating 
the  facte,  made  the  following  pointe: 

By  referring  to  the  report  of  the  commis- 
sioner and  the  decree  of  tbe  District  Court.  It 
will  be  perceived  that  the  claim  of  Brooks  and 
Randolph  is  for  the  sum  of  $835.05,  and  that  of 
John  Hurley  ft  Co.,  $1,368.98,  sums  insufficient 
to  sustain  the  jurisdiction  of  the  court,  and 
that  this  appeal,  as  far  as  concerns  them,  must 
be  disniissiAl. 

Oliver  v.  Alexander,  0  Pet.  143. 

With  regard  to  the  remaining  lihelante,  the 
appellees  will  maintein  that,  upon  the  evidence, 
it  is  clear  that  the  collision  complained  of  waa 
in  nowise  attributable  to  the  fault  or  negll- 
gence  of  those  navigating  the  steamer,  but  waa 
the  result  of  a  want  of  care  on  the  part  of  tha 
schooner,  and  that  tbe  decree  of  the  Circuit 
Court  ought  to  be  affirmed. 
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Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a.  decree  of  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  the  State  of  Louisiana,  sitting  in  admi- 
ralty. 

The  libel  was  filed  in  the  District  Court  to 
recover  the  value  of  a  quantity  of  merchandise 
on  board  the  schooner  Ella,  which  was  sunk  in 
a  collision  with  the  steamer  on  Lake  Borgne, 
some  six  or  eight  miles  east  of  the  light-ship  in 
Pass  Mary  Ann,  while  at  anchor  on  the  night 
of  the  5th  of  February,  1853.  Tlie  District 
Court  rendered  a  decree  charging  the  steamer 
'    with  the  loss. 

On  an  appeal,  the  Circuit  Court  reversed  the 
decree  and  dismissea  the  libel,  on  the  ground 
that  the  schooner  was  in  fault  in  not  having  a 
li^ht  in  the  fore  rigging,  or  in  any  other  con- 
spicuous place  on  the  vessel,  to  give  notice  of 
her  poRition  to  the  approaching  steamer. 

The  night  was  dark  and  rainy,  and  the  wind 
blowing  fresh  from  north-northwest.  A  prop- 
er light  had  been  hung  in  the  fore  rigging 
early  in  the  evening,  and  kept  there  till  near 
110*]  the  'time  of  the  collision,  which  hap- 
pened about  half  past  eleven  o'clock.  One  of 
the  hands  had  taken  the  lamp  down  to  wipe 
off  the  water  that  had  collected  upon  the  glass 
globe,  so  that  it  might  shine  brighter.  While 
Re  was  standing  midships,  wiping  the  lamp,  he 
heard  the  approach  of  ihe  steamer,  and  imme- 
diately placed  it  on  top  of  the  cook-house.  The 
eollision  soon  after  occurred.  The  fault  lies  in 
removing  the  lamp  for  a  moment  from  the 
fore  rigging  to  midships.  If  it  was  not  prac- 
ticable to  wipe  it  in  the  rigging,  another  light 
should  have  been  placed  there  on  its  removal. 
The  time  of  the  removal  may  be,  as  happened 
in  this  case,  the  instant  when  the  presence  of 
the  light  was  most  needed  to  give  warning  to  the 
Tessel  approaching.  All  the  hands  examined, 
who  were  on  board  the  steamer,  deny  that  they 
saw  any  light  at  the  time  on  the  schooner. 

We  agree,  therefore,  with  the  court  below, 
that  the  schooner  was  in  fault. 

But  it  is  insisted,  on  the  part  of  the  appel- 
lants, that  the  steamer  was  also  in  fault  on  ac- 
oount  of  her  rate  of  speed  at  the  time,  regard 
4>eing  had  to  the  darkness  of  the  night  and  the 
character  of  the  channel  she  was  navigating. 
The  schooner,  on  coming  out  of  the  Pass  Mary 
Ann,  towards  evening  met  a  strong  head  wind 
•nd  swell  of  the  lake,  and  after  pursuing  her 
course  some  four  or  five  miles,  anchored  under 
Cat  Island.  There  were  several  other  vessels 
at  anchor  at  the  time  in  that  vicinity. 

Some  of  the  witnesses  state  that  the  place  is 
nsed  at  a  harbor  for  schooners,  and  other  ves- 
sels navigating  the  lake  in  rough  weather,  as  it 
is  someu-hat  sheltered  from  the  winds;  and  the 
number  of  vessels  at  anchor  in  the  neighbor- 
hood, at  the  time  of  the  collision,  would  seem 
to  confirm  this  statement,  and  there  is  no  evi- 
dence in  the  case  to  the  contrary. 

^ere  is  conflicting  evidence  on  a  point  made 
by  the  appellant,  that  the  steamer  was  out  of 
the  direct  and  tuual  course  of  steamers  from 
Pass  Mary  Ann  to  Mobile.  The  weight  of  it 
is,  that  this  course  was  a  mile  and  a  half  or 
two  miles  north  of  the  place  where  the  schooner 
lay.  But  we  do  not  attach  much  influence  to 
this  fact,  as  in  the  open  lake  there  was  no  very 
««4 


fixed  track  of  these  vessels  within  the  limit 
mentioned. 

There  is  also  some  little  discrepancy  of  the 
witnesses  as  to  the  darkness  of  the  night.  But 
the  clear  weight  of  it  is,  that  at  the  time  of  the 
collision  it  was  very  dark  and  rainy  and  the 
wind  blowing  fresh. 

The  witnesses  on  the  part  of  the  steamer  arc 
very  explicit  on  this  part  of  the  case.  The 
pilot  says  the  night  was  very  dark,  and  driz- 
zling rain.  The  captain,  that  the  night  was 
•dark  and  cloudy,  and  the  wind  blowing  [*  1 1 1 
briskly.  The  engineer,  that  the  night  was  so 
dark  a  vessel  of  the  size  of  the  schooner  could 
not  be  seen  at  all  till  upon  her,  without  a 
light;  and  yet  he  says  there  was  nothing  in  the 
weather  to  prevent  her  running  at  her  usual 
speed. 

The  steamer  was  going,  at  the  time  of  the 
collision,  at  the  rate  of  from  nine  to  ten  mile^* 
an  hour.  The  pilot  says,  at  her  usual  rate  of 
speed,  or  at  the  rate  of  eight  or  nine  knots. 
The  engineer,  not  exceeding  the  usual  rate  of 
speed,  which,  it  appears,  averages  about  ten 
miles.  The  mate  states  that  the  speed  at  the 
time  was  between  ten  and  eleven  miles. 

Now,  considering  the  darkness  of  the  night 
I  and  state  of  the  weather,  and  that  the  steanior 
I  was  navigating  a  channel  where  she  was  acciis- 
'  tomed  to  meet  sailing  vessels  engaged  in  tlio 
!  coasting  trade  between  Mobile  and  New  Orleans 
I  and  the  intermediate  ports,  we  cannot  resist 
the  conclusion  that  the  rate  of  speed  above 
I  stated  was  too  great  for  prudent  and  safe  nav- 
I  igation;  and  this,  whether  we  regard  the  secur- 
ity of  the  passengers  aboard  of  her,  or  the 
reasonable  protection  of  other  vessels  navignt- 
ing  the  same  channel;  and  especially  under  the 
circumstances  of  this  case,  in  which  she  was 
bound  to  know  that  the  place  where  this 
schooner  lay  was  a  place  to  which  vessels  in 
rough  and  unpropitious  weather,  navigating 
this  channel,  were  accustomed  to  resort  for 
safety.  The  case  presented  is  much  stronger 
against  the  steamer  than  that  of  casually  meet- 
ing the  schooner  in  the  open  waters  of  the 
lake.  She  was  at  anchor  with  other  vessels  in 
an  accustomed  place  of  security  and  protection 
against  adverse  winds  and  weather,  familiar  to 
all  persons  engaged  in  navigating  these  waters. 
The  place  and  weather,  therefore,  should  have 
admonished  the  steamer  to  extreme  care  and 
caution,  and  it  is,  perhaps,  not  too  much  to 
say,  should  have  led  to  the  a^doption  of  a  course 
that  would  have  avoided  the  locality  altogether. 
The  weight  of  the  evidence  is,  even  if  she  had 
pursued  the  most  direct  course  from  Pasn  Mary 
Ann  to  Mobile,  it  would  have  had  this  effect; 
she  would  have  passed  north  of  this  cluster  of 
vessels  anchored  under  the  shelter  of  the  island. 
Neither  is  it  at  all  improbable,  if  the  speed  of 
the  steamer  had  been  slackened,  and  she  had 
been  moving  at  a  reduced  rate,  with  the  care 
and  caution  required  by  the  state  of  the  weath- 
er, that  she  would  have  seen  the  light  on  the 
schooner  in  time  to  have  avoided  her.  The 
proof  is  full  that  there  was  a  light  on  board 
from  the  time  she  cast  anchor  till  the  happen- 
ing of_  the  disaster.  But,  at  the  critical  mo- 
ment, it  was  in  the  hand  of  the  seaman  at  mid- 
ships, instead  of  at  a  conspicuous  place  in  the 
rigging.  The  light  must  have  been  in  some 
degree  *visible,  as  all  the  sails  of  the  [*11S 

1»  How. 


Digitized  by 


Google 


1860. 


Ex  Paste  Secombk. 


D-19 


vessels  were  furled,  and  was  placed  on  top  ot 
the  cook-house  as  soon  as  the  wet  and  moisture 
were  wiped  from  the  glass. 

The  admiralty  in  England  have  repeatedly 
eondonned  vessels  holding  a  rate  of  speed  in  a 
dark  night,  under  circumstances  like  the  pres- 
ent, and  so  did  this  court  in  the  case  of  The 
Steamer  New  Jersey  (Newton  v.  Stebbens),  10 
How.  686;  The  Rose,  2  Wm.  Rob.  1;  The  Vir- 
gil, lb.  201. 

It  has  been  urged,  on  behalf  of  the  steamer, 
that  she  carried  the  mail,  and  that  a  given  rate 
of  speed  was  necessary  in  order  to  fulfill  her 
contract  with  the  Government. 

This  defense  has  been  urged  in  similar  and 
analogous  cases  in  England,  but  has  been  disre- 
garded, and  indeed  must  be,  unless  we  regard 
the  interest  and  convenience  of  the  arrival  of 
an  early  mail  more  important  than  the  reason- 
able protection  of  the  lives  and  property  of  our 
citizens. 

Having  arrived  at  the  conclusion  that  the 
steamer  was  in  fault,  the  case  is  one  for  the  ap- 
portionment of  the  loss. 

The  decree  must,  therefore,  be  reversed,  and 
the  case  remitted  to  the  court  below,  for  the 
purpose  of  carrying  this  apportionment  into  ef 
feet 

Pooisr,  Nicou.  ft  Co. 

T. 

The  Steamer  St.  Charles 

The  decree  of  the  court  below  is  reversed  for 
the  reasons  given  in  the  case  of  E.  O.  Rogers  t 
Co.  V.  The  Sune  Steamer,  and  remitted  to  the 
court  for  an  apportionment  of  the  loss. 

Bbooks  k  Randolph 


ES.J 

>  below  is 


..}. 


TAe  Steamer  St.  CharleSc  , 

The  appeal  in  this  case  is  clismissed  for  want 
•of  jurisdiction,  the  decree  in  the  court  l>elow 
being  for  a  sum  less  than  $2,000. 
JOHir  HURLET  &  Co.  1 

'•  r 

The  Steamer  St.  Charles.  J 

The  appeal  is  dismissed  for  want  of  jurisdic- 
tion; the  decree  of  the  court  below  being  for  a 
•am  less  than  $2,000. 

Ordei, 

This  cause  came  on  to  be  heard  on  the  tran- 
•eript  of  the  record  front  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  eon- 
•ideration  whereof,  it  is  the  opinion  of  this 
court  that  the  appeals  of  Brooks  k  Randolph, 
US']  and  Hurley  A,  Co.,  should  be  'dismissed 
for  want  of  jurisdiction,  on  the  ground  that 
the  amount  in  controversy  in  each  of  the  said 
cases  is  less  than  $2,000;  and  it  is  also  the 
opinion  of  this  court  that  the  steamer  St.  Char- 
les was  in  fault,  and  that  the  decree  of  -the 
said  Circuit  Court  in  the  cases  of  E.  O.  Rogers 
A  Comptuiy  should  be  reversed,  and  the  cause 
remanded  for  an  apportionment  of  the  loss  on 
these  two  appeals.  Whereupon  it  is  now  here 
ordered,  adjudged  and  decreed  by  this  court,  that 
the  appeals  of  Brooks  ft  Randolph  and  of  Hur- 
ley ft  Company  be,  and  the  same  are  hereby  dis- 
missed, for  the  want  of  jurisdiction;  and  that 
the  decree  of  the  said  Circuit  Court  in  the  cases 
of  E.  G.  Rogers  ft  Company  and  Pooley,  Nicoll 
ft  Company  be,  and  the  same  are  hereby  re- 
16  li.  ed. 


versed,  with  costs;  and  that  this  cause  be,  and 
the  same  is  hereby  remanded  to  the  said  Circuit 
Court,  for  further  proceedings  to  be  had  there- 
in, in  conformity  to  the  opinion  of  this  court, 
and  as  to  law  and  justice  shall  appertain. 


Ex  parte  in  the  Hatter  of  DAVID   A.  SE- 
COMBE. 

(See  S.  C.  10  How.  9-16.) 

Mandamus  not  proper  to  review  decision  of  in- 
ferior court. 

A  decision  of  an  Inferior  court  cannot  be  re- 
viewed or  reversed  by  mandamus,  however  erron- 
eous It  may  be  or  be  supposed  to  be. 

It  rests  exclusively  with  a  court  to  determine 
who  Is  qualified  to  become  an  attorney  and  coun- 
selor therein,  and  for  what  cause  be  ousht  to  be  re- 
moved. 

But  It  Is  the  duty  of  the  court  to  exercise  this 
power,  by  a  sound  and  just  judicial  discretion. 

Argued  Dec.  10,  1858.    Decided  Jan.  12,  1857. 

ON  APPLICATION  for  a  rulo  on  the  .Inapen 
of  the  Supreme  Court  or  the  Territory  of 
Minnesota,  to  show  cause  why  a  peremptory 
mandamus  should  not  be  issued,  commanding 
them  to  restore  the  jpetitioner  to  his  office  ot 
attorney  and  counselor  of  the  said  Supreme 
Court. 
The  case  is  stated  by  the  court. 
Mr.  Badger  for  petitioner. 


Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

A  mandamus  has  been  moved  for,  by  David 
A.  Secombe,  to  be  directed  to  the  Judges  of  the 
Supreme  Court  of  the  Territory  of  Minnesota, 
conunanding  them  to  vacate  and  set  aside  an 
order  of  the  court,  pjassed  at  January  Term, 
1856,  whereby  the  said  Secombe  was  removed 
from  his  office  as  an  attorney  and  counselor  of 
that  court. 

In  the  case  of  Tillinghast  v.  Conkling,  which 
came  before  this  court  at  January  Term,  182i>, 
a  similar  motion  was  overruled  by  this  court. 
The  case  is  not  reported;  but  a  brief  written 
opinion  remains  on  the  files  of  the  court,  in 
which  the  court  says  that  the  motion  is  over- 
ruled, upon  the  ground  that  it  had  not  juris- 
diction in  the  ease. 

The  removal  of  the  attorney  and  counselor, 
in  that  case,  took  place  in  a  district  court  of 
the  United  States,  exercising  the  powers  of  a 
circuit  court;  and,  in  a  court  of  that  character, 
the  relations  between  the  court  and  the  attor- 
neys and  counselors  who  practice  in  it,  and 
their  respective  rights  and  duties,  are  r^ulated 
by  the  common  law.  And  it  has  been  well 
settled,  by  the  rules  and  practice  of  common 
law  courts,  that  it  rests  exclusively  with  the 
court  to  determine  who  is  qualified  to  become 
one  of  its  officers,  as  an  attorney  and  counselor, 
and  for  what  cause  he  ought  to  be  removed. 
The  power,  however,  is  not  an  arbitrary  and 
despotic  one,  to  be  exercised  at  the  pleasure 
of  the  court,  or  from  passion,- prejudice,  or  ner- 
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•onal  hostility;  but  it  is  the  duty  of  the  court 
to  exercise  and  regulate  it  by  a  sound  and  just 
judicial  discretion,  whereby  the  rights  and  in- 
dependence of  the  bar  may  be  as  scrupulously 
guarded  and  maintained  by  the  court,  as  the 
rights  and  dignity  of  the  court  itself. 

It  has,  however,  been  urged  at  the  bar,  that 
a  much  broader  discretionary  power  is  exer- 
cised in  courts  acting  upon  the  rules  of  the 
common  law  than  can  be  lawfully  exercised  in 
<he  Territorial  Court  of  Minnesota;  because 
the  Legislature  of  the  Territory  has,  by  statute, 
prescribed  the  conditions  upon  which  a  per- 
son may  entitle  himself  to  admission  as  an  at- 
14*]  torncy  *and  counselor  in  its  courts,  and 
also  enumerated  the  offenses  for  which  he  may 
be  removed,  and  prescribed  the  mode  of  pro- 
ceeding against  him.  And  the  relator  com- 
plains that  it  appears  by  the  transcript  from 
the  record,  and  the  certificate  of  the  clerk, 
which  he  filed  with  his  petition  for  a  man- 
damus, that  in  the  sentence  of  removal  he  is 
not  found  guilty  of  any  specific  offense  which 
would,  under  the  Statute  of  the  Territory,  jus- 
tify his  removal,  and  had  no  notice  of  any 
char;;<f  agtiiiist  him,  and  no  opportunity  of  be- 
ing heard  in  his  defense. 

It  is  true  that,  in  the  Statutes  of  Minnesota, 
rules  are  prescribed  for  the  admission  of  attor- 
neys and  counselors,  and  also  fpr  their  removal. 
But  it  will  appear,  upon  examination,  that,  in 
describing  some  of  the  offenses  for  which  they 
may  be  removed,  the  Statute  has  done  but  lit- 
tle, if  anything  more  than  enact  the  general 
ruh-s  upon  which  the  courts  of  common  law 
have  ahxays  acted;  and  hove  not,  in  any  ma- 
terial degree,  narrowed  the  discretion  they  ex- 
ercised. Indeed,  it  is  difiiult,  if  not  im|x>s- 
sible,  to  enumri.ite  and  define,  with  legal  pre- 
cision, every  offense  for  which  an  attorney  or 
coun»rlor  oup;lit  to  be  removed.  And  the  Legis- 
lature, for  the  most  part,  can  only  prescribe 
general  rules  and  principles  to  be  carried  into 
execution  by  the  court  with  judicial  discretion 
and  justice,  as  cases  may  arise. 

The  Revised  Code  of  Minnesota  (ch.  03,  sec. 
7,  subdivision  2)  makes  it  the  duty  of  the  at- 
torney and  counselor  "to  maintain  the  respect 
due  to  courts  of  justice  and  judicial  officers." 

The  19th  section  of  the  same  chapter  enu- 
merates certain  offenses  for  which  an  attorney 
or  counselor  may  be  removed;  and,  among  oth- 
ers, enacts  that  he  may  be  removed  for  a  will- 
ful violation  of  any  one  of  the  provisions  of 
section  7,  above  mentioned.  And,  in  its  sen- 
tence of  removal,  the  court  say  that  the  relator, 
being  one  of  the  attorneys  and  counselors  of 
the  court,  had,  by  his  acts  as  such,  in  open 
court,  at  the  term  at  which  he  was  removed, 
been  guilty  of  a  willful  violation  of  the  pro- 
vision above  mentioned,  and  also  of  a  violation 
of  that  part  of  his  official  oath  by  which  he  was 
sworn  to  conduct  himself  with  fidelity  to  the 
court. 

The  Statute,  it  will  be  observed,  does  not  at- 
tempt to  specify  the  acts  which  shall  be 
deemed  disrespectful  to  the  court  or  the  judi- 
cial ofliccrs.  It  must,  therefore,  rest  with  the 
court  to  determine  what  acts  amount  to  a 
violation  of  this  provision;  and  this  is  a  judi- 
cial |>ower  vested  in  the  court  by  the  Legisla- 
ture. The  removal  of  the  relator,  therefore, 
for  I  he  cause  above  mentioned,  was  the  act  of 
B0S 


a  court  done  in  the  exercise  of  a  judicial  dis- 
cretion which  the  law  authorized  and  required 
•it  to  exercise.  And  the  other  cause  as-  ['15 
signed  for  the  removal  stands  on  the  same 
ground. 

It  is  not  necessary  to  inquire  whether  this 
decision  of  the  Territorial  Court  can  be  re- 
viewed here  in  any  other  form  of  proceeding. 
But. the  court  are  of  opinion  that  he  is  not  en- 
titled to  a  remedy  by  mandamus.  Undoubtedly 
the  judgment  of  an  inferior  court  may  be  rr- 
versed  in  a  superior  one  which  possesses  ap- 
pellate power  over  it,  and  a  mandate  be  issued 
commanding  it  to  carry  into .  execution  the 
judgment  of  the  api)cllate  tribunal.  But  it 
cannot  be  reviewed  and  reversed  in  this  form 
of  proceeding,  however  erroneous  it  may  be  or 
supposed  to  be.  And  we  arc  not  aware  of 
any  case  whire  a  mandamus  has  issued  to 
an  inferior  tribunal  commanding  it  to  reverse 
or  annul  its  decision,  where  the  decision  was 
in  its  nature  a  judicial  act  and  within  the 
scope  of  its  jurisdiction  and  discretion. 

These  prinicples  apply  with  equal  force  to 
the  proceedings  adopted  by  the  court  in  making 
the  removal. 

The  Statute  of  Minnesota,  under  which  the 
court  acted,  directs  that  the  proceedings  to  re- 
move an  attorney  or  cotmselor  must  be  taken 
by  the  court,  on  its  own  motion,  for  matter 
within  its  knowledge;  or  may  be  taken  on  the 
information  of  another.  And  in  the  latter  case, 
it  requires  that  the  information  should  be  in 
writing,  and  notice  be  given  to  the  party,  and 
a  day  given  to  him  to  answer  and  deny  the  suf- 
ficiency of  the  accusation  or  deny  its  truth. 

In  this  case,  it  appears  that  the  offenses 
charged  were  committed  in  open  court,  and  the 
proceedings  to  remove  the  relator  were  taken 
by  the  court  upon  its  own  motion.  And  it  ap- 
pears by  his  affidavit  that  he  had  no  notice, 
that  the  court  intended  to  proceed  against  liim : 
had  no  opportunity  of  being  heard  in  his  de- 
fense, and  did  not  know  that  he  was  dismissed 
from  the  bar  until  the  term  was  closed,  and 
the  court  had  adjourned  to  the  next  term. 

Now,  in  proceeding  to  remove  the  relator, 
the  court  was  necessarily  called  on  to  decide 
whether,  in  a  case  where  the  offense  was  com- 
mitted in  open  court,  and  the  proceeding  wai 
had  by  the  court  on  its  own  motion,  the  Statute 
of  Minnesota  required  that  notice  should  be 
given  to  the  party,  and  an  opportunity  afforded 
him  to  be  heard  in  his  defense.  The  court,  it 
seems,  were  of  opinion  that  no  notice  was 
necessary,  and  proceeded  without  it;  and 
whether  this  decision  was  erroneous  or  not,  yet 
it  was  made  in  the  exercise  of  judicial  author- 
ity, where  the  subject  matter  was  within  their 
jurisdiction,  and  it  cannot,  therefore,  be  revised 
and  annulled  in  this  form  of  proceeding. 

*Upon  this  view  of  the  subject,  it  ['16 
would  be  useless  to  grant  a  rule  to  show  cause ; 
for  if  the  Territorial  Court  made  a  return 
stating  what  they  had  done,  in  the  pi-ceisc 
form  in  which  the  sentence  of  dismissal  now 
appears  in  the  papers  exhibited  by  the  relator, 
a  peremptory  mandamus  could  not  issue  to  re- 
store him  to  the  office  he  has  lost. 

The  motion  must,  therefore,  be  overruled. 
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JAMES  H.   URE,   Claimant  of  the   Steamer 
Gipsey, 

T. 

JAMES  M.   COFFAfAN   and   Cyras   ColTman, 
Owners  of  the  Fiat-Boat  and  Cargo. 

(See  S.  0.  19  How.  66-63.) 

Steamer  held  liable  for  collision  with  flat-boat 
— vessel  tied  to  bank,  out  of  line  of  naviga- 
tion, need  not  show  light  at  night. 

Wbere  a  steamer  la  mannged  without  akill  or 
pmdence,  and  a  collision  with  a  flat-boat  la  the 
consequenrc,  without  any  faalt  or  want  of  care  by 
those  navlirntlnK  the  latter,  the  former  la  properly 
held  liable  for  the  damncea. 

The  particular  facta  of  the  rase  examined. 

When  a  vesael  la  tied  to  the  bank  of  a  river,  not 
In  port  or  harbor  or  at  a  place  of  landlne  and  out 
of  the  line  of  customary  navlKatlon,  at  digbt,  she  Is 
not  reiinlred  to  show  a  light. 

Argued  Dec.  29,  1856,    Decided  Jan.  12,  1857. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Louis- 
iana. 

The  libel  in  this  case  was  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  East- 
ern District  of  Louisiana,  by  the  appellees,  to 
recover  damages  resulting  from  a  collision. 

The  court  found  for  the  libelants,  and  en- 
tered judgment  for  $3,410.15,  with  interest. 
On  appeal,  the  Circuit  Court  having  affirmed 
this  decree,  the  defendants  took  an  appeal  to 
this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

.Mr.  Miles  Taylor,  for  the  appellant: 

We   submit: 

Ist.  That  the  appellant  was  engaged  in  a 
lawful  business;  that  he  exercised  ordinary 
prudence  in  the  prosecution  of  liis  voyace  on 
the  night  in  question;  and  that  the  collision 
wa!>  the  result  of  an  accident,  and  not  from 
negligence,  misconduct  or  want  of  skill;  and 
that  he  is  in  no  way  responsible  for  the  loss 
su.^tained  by  the  appellees. 

Va.  In.  Co.  T.  Hillaudon,  11  La.  116;  SUIn- 
back  T.  Rae,  U  How,  532. 

2.  That  if  there  was  any  fault  or  want  of 
care  on  the  part  of  the  appellant,  there  was 
also  fault  or  want  of  care  on  the  part  of  the 
appellees,  inasmuch  as  they  failed  to  keep  any 
watch  on  the  flat-boat,  or  to  expose  a  light 
upon  it,  and  that  therefore  they  have  no  right 
to  recover. 

Delaware  v,  Osprey,  2  Wall.  Jr.  273;  Ward 
V.  .Armstrong,  14  III.  283,  286;  Innis  t.  Steamer 
Senator,  1  Cal.  459;  Simpson  v.  Hand,  6 
Wliart.  324;  Murphy  t.  Diamond,  3  La,  Ann. 
441;  Lesseps  v.  Pontchartrain  R.  R.  17  La, 
361:  Fleytas  v.  Ponthartrain  R.  R.  1 8  La.  339; 
Carlisle  v.  Holton,  3  La.  Ann.  48;  The  Aliwal, 
25  Kng.  L.  &  E.  604;  5  Stat,  at  L,  300,  sec, 
10:  Act  of  La.  of  1832. 

3d.  That  if  the  appellant  was  at  all  in  fault, 
«nd  responsible' in  some  degree  because  of  that 
fault  then  the  appellees  are  only  entitled  to  one 
-half  of  the  amount  of  the  damages  occasioned 
by  the  collision. 


Note. — Collision.  Bights  of  steam  and  sailing 
Teasels  with  reference  to  each  other,  and  in  pass- 
ing and  meeting — see  note  to  8t,  John  y.  Paine, 
18  L.  ed.  U.  S.  B37. 

Bales  of  navigation,  vessels  meeting ;  speed  ;  ves- 
sels in  a  fog ;  steamablpa ;  other  vessels, — sec  note 
«o  The  Umbrla,  41  L.  ed.  U.  8.  1058. 
IS  U.  ed. 


Rrickcll  v.  Frisby,  2  Rob.  La.  205;  The 
Catharine  v.  Dickinson,  17  How.  170. 

Mr.  J.  P.  Benjamin,  for  appellees: 

The  claimants  and  appellants  do  not  deny 
that  they  ran  into  and  sank  the  flat-boat, 
whilst  she  was  lying  tied  up  to  the  bank  at 
night;  but  they  seek  to  excuse  themselves  by 
urging: 

First  That  the  flat  was  lying  moored  to 
the  bank  of  the  river,  at  a  distance  of  only 
fifty  feet  below  a  woodyard,  in  the  way  of  the 
steamboats  taking  wood,  and  in  the  way  of 
steamboats  landing  freight  or  passengers  at  the 
usual  landing  of  Madame  Trudeau,  the  owner 
of  the  plantation  on  which  the  woodyard  was 
situated;  and. 

Second.  Tliat  the  flat-boat  had  no  light  out, 
and  was  so  concealed  by  the  shadows  of  the 
bank,  that  she  could  not  be  seen. 

1.  To  this  first  excuse,  the  short  and  ready 
answer  is,  that  The  Gipsey  was  not  engaged  in 
any  attempt  to  land  at  the  woodyard,  or  at 
Mrs.  Trudeau's  landing  place,  when  she  ran 
into  the  flat-boat:  but  on  the  contrary,  was 
bound  up  the  river,  for  a  landing  at  George 
Mather's  plantation. 

They  pretend  that  the  night  was  not  too 
dark  to  run,  and  that  it  was  quite  light  enough 
for  them  to  pursue  their  voyage  with  safety. 
By  the  evidence  of  their  own  oflicers.  The 
Gipsey  would  have  run  directly  into  the  bank 
of  the  river,  if  the  flat-boat  had  not  intervened. 
Now,  if  it  was  light  enough  to  navigate  with 
safety,  the  fact  proves  the  grossest  carelessness, 
and  negligence  sufficient  to  make  the  steamer 
responsible. 

If,  on  the  contrary,  it  was  not  light  enough 
to  navigate  with  safety,  there  was  criminal  im- 
prudence in  continuing  the  voyage,  instead  of 
lying  up  till  the  darkness  was  dissipated. 

2,  To  the  second  excuse,  the  answer  is,  that 
there  was  no  obligation  on  the  part  of  the  flat- 
boat  to  exhibit  a  light. 

She  was  moored  in  a  nook  or  recess  of  the 
bank,  where  it  had  caved  so  as  to  leave  a  point 
of  land  jutting  out  into  the  river  above  and  be- 
low   her. 

Whether  near  a  'woodyard  or  not,  is  a  matter 
of  no  consequence.  She  was  not  at  the  wood- 
yard.  She  wa^s  beyond  the  possibility  of  harm 
from  ascending  or  descending  boats,  and  was 
not  harmed  by  any  boat  that  was  ascending  or 
descending  by  a  proper  course,  but  by  a  boat, 
which,  whilst  its  officers  declare  they  were 
bound  up  the  river,  ran  straight  across  it,  to  K 
spot  where  they  had  no  intention  of  going. 

Mr.  Justice  Wayne  delivered  the  opinion  *of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana, 

It  appears  from  the  record  that  the  steamer 
Gipsey  was  a  packet  on  the  Mississippi  River, 
running  from  New  Orleans  to  Lobdell's  Store 
landing,  above  Bayou  Sara,  and,  as  all  the 
other  Mississippi  steam  river  packets  do,  was 
in  the  habit  of  landing  freight  and  passengers 
at  all  the  intermediate  points  and  plantations. 
She  was  making  a  trip  up  the  river  from  New 
Orleans  on  the  evening  of  the  21st  December, 
1853.  The  night  was  rainy  and  dark,  and  aft«r 
midnight  somewhat  foggy.  It  was  light  enough, 
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though,  for  the  heats  navigating  the  river  to 
run  and  to  distinguiah  and  make  all  their  land- 
ings. All  of  the  witnesses  say  it  was  a  proper 
night  for  running,  and  none  of  the  packets,  or 
other  boats,  laid  up  on  that  night  on  account  of 
the  weather.  Alexander  Desarpes,  a  witness 
for  the  claimant,  says  "he  was  the  pilot  of  The 
Gipsey,  and  was  on  watch  at  the  wheel  at  the 
time  The  Gipsey  struck  the  flat-boat.  That  the 
collision  happened  above  the  point  at  Trudeau's 
woodyard,  about  fifty-six  miles  above  New  Or- 
leans, between  twelve  and  one  o'clock  at  night, 
on  the  22d  December,  1853.  He  says  it  was  a 
pretty  bad  night,  rainy,  dark  and  smoky,  rather 
than  foggy,  with  a  little  fog.  There  was  light 
•nough,^owever,  for  the  boat  to  distinguish 
landings,  and  she  ran  and  made  all  of  hers  of 
freight  and  passengers  as  she  went  up.  Her 
last  landing  before  the  collision  was  one  of 
freight,  at  J.  B.  Armant's  plantation,  on  the 
right-hand  side  of  the  river  descending,  about 
half  a  mile  below  Trudeau's  woodyard.  Wc 
then  crossed  the  river  from  there,  to  go  to 
George  Mather's  plantation.  At  that  time  the 
night  was  dark  and  rainy,  but  the  shore  could 
be  seen  for  some  distance.  There  was  a  light 
60*]  *at  Trudeau's  woodyard  on  the  bank, 
which  is  pretty  high  there,  at  least  fifteen  feet 
above  the  water;  I  could  see  this  light  a  long 
distance— three  or  four  arpents  from  the  shore ; 
there  was  a  point  of  land  just  below  the  wood- 
yard;  I  was  looking  out  when  the  boat  was 
approaching  the  shore,  for  the  purpose  of  go- 
ing up  that  shore  to  make  a  landing;  I  could 
•ee  an  outline  of  the  shore,  or  bank,  all  along, 
and  distinctly,  too;  I  did  not  discover  the  flat- 
boat  until  we  were  right  up  against  her;  the 
flat-boat  was  lying  close  to  the  bank,  and  in  its 
shadow,  and  having  no  light  on  her  I  could  not 
see  her;  she  was  lying  just  at  the  foot  of  the 
woodyard;  the  light  on  the  bank  was  a  good 
distance  from  the  fiat-boat,  and  did  not  shine 
upon  her.  As  soon  as  we  saw  the  flat-boat,  we 
stopped  the  engine  of  The  Gipsey,  and  backed. 
If  there  had  been  a  light  on  the  flat-boat,  I 
could  have  seen  it  at  a  suflicient  distance  to 
have  avoided  the  collision,  but  there  was  no 
light  on  her.  As  the  flat-boat  was  low  down  in 
the  water,  if  there  had  been  a  light  on  her,  we 
should  have  known  it  was  something  down  in 
the  water.  I  saw  nobody  on  watch  on  the  flat- 
boat  at  the  time  of  the  collision,  and  heard  no 
hail  from  her  before  it."  Tlie  witness  further 
states  that  he  had  been  a  pilc^  on  the  river 
for  more  than  ten  years,  "running  in  this  lower 
trade,"  and  adds,  at  the  time  of  and  before 
tl^e  collision,  the  weather  was  such  as  boats 
are  in  the  habit  of  running  and  making  land- 
ings, and  I,  as  a  pilot,  consider  that  it  was  safe 
and  proper  to  run  the  boat.  Mather's  landing, 
where  The  Gipsey  was  going  to  land,  was  about 
a  quarter  of  a  mile  above  Trudeau's  woodyard. 
Upon  the  cross-interrogation  of  this  witness, 
he  does  not  give  an  intelligent  or  certain  state- 
ment of  the  collision,  or  where  or  how  The  Gip- 
sey struck  the  flat-boat;  but  says  she  was  tied 
to  a  point,  and  her  stem  lay  a  little  out  from 
the  bank;  she  laid  up  and  down  the  river  in  the 
same  direction  with  the  current;  there  are 
ourvings  in  along  the  bank;  the  flat  was  lying 
at  a  point  fastened,  and  there  are  curvings  both 
above  and  below  that  point,  which  was  a  mere 


jutting  out  of  the  bank  in  consequence  of  curv- 
ings above  and  below  it.  The  direct  examina- 
tion being  resumed,  this  witness  says,  on  a 
clear  and  starlight  night,  in  such  a  stage  of 
water  as  prevailed  at  the  time  of  the  accident, 
we  could  have  seen  a  flat-boat  at  a  good 
distance  in  time  to  prevent  an  accident.  If 
there  had  been  on  the  flat-boat  such  a  light  as 
is  generally  carried  on  deck  by  a  steamboat,  or 
a  schooner,  or  on  flat-boats  when  they  are  run- 
ning, I  could  have  seen  it  three  or  four  ar- 
pents off,  and  this  would  have  given  me  time 
to  avoid  the  collision. 

The  evidence  of  this  witness  is  not  in  any 
material  particular  changed  by  any  other  wit- 
ness examined  in  the  case.  It  is  •rather  [*«  1 
confirmed;  but  the  captain  of  the  Gipsey,  who 
was  also  sworn  as  a  witness,  gives  a  more  cer- 
tain account  of  the  collision,  as  to  the  part  of 
the  flat-boat  which  was  struck  by  the  steamer, 
and  by  what  part  of  the  steamer  she  was  struck. 
Tlie  testimony  is  conclusive,  that  the  flat  being 
tied  to  tlie  shore,  at  what  mir;lit  have  been  con- 
sidered a  proper  and  safe  place,  was  struck  by 
the  steamer  with  sufficient  force  to  cut  a  part 
of  her  down,  and  to  sink  her  in  a  few  minutes. 
There  are  three  points  to  be  noted  in  the  testi- 
mony of  Desarpes.  The  first  is,  that  the 
steamer,  being  upward  bound,  had  made  a 
landing,  at  Armant's  plantation,  about  half  a 
mile  below  Trudeau's  woodyard,  and  that  her 
next  place  for  making  a  landing  was  a  quarter 
of  a  mile  above  that,  on  the  opposite  side  of  the 
river,  at  Mather's  plantation,  making  the  dis- 
tance between  the  two  places  about  three 
quarters  of  a  mile.  Second,  that  in  his  opin- 
ion as  an  experienced  pilot,  and  accustomed 
to  the  navigation  of  the  river,  there  was  noth- 
ing in  the  state  of  the  weather  to  prevent  the 
steamer  from  being  run  as  usual,  and  put 
across  the  river  to  make  a  landing  at  Math- 
er's plantation,  but  that  she  was  run  so  clo!«> 
in  shore  as  to  be  brought  in  collision  with 
the  flat-boat,  and  thereby  that  the  witness  ad- 
mits that  the  only  cause  of  it  was,  that  the  flat- 
boat  was  lying  close  to  the  bank,  and  so  iniicli 
in  its  shadow,  and  not  having  a  light,  he  could 
not  see  her.  His  language  is,  that  if  there  had 
been  on  the  flat-boat  such  a  light  as  is  general- 
ly carried  on  deck  by  a  steamboat  or  a  schoon- 
er, or  on  a  flat-boat  when  they  are  running,  ho 
could  have  seen  it  far  enough  off  to  have  avoid- 
ed the  collision. 

Captain  Ure,  then  in  command  of  The  Gip- 
sey, gives  the  same  account,  scarcely  with  a 
variance,  of  the  navigation  of  his  vessel  from 
Armant's  plantation  until  the  collision  had  oc- 
curred, but  says,  with  more  positiveness  than 
his  pilot  spoke,  that  the  forward  end  of  th<> 
Gipsey — some  part  of  the  bow  pretty  far  for- 
ward— struck  the  fiat-boat.  His  language  i~. 
that  he  "was  on  the  roof  of  the  steamer  in 
front  all  the  time,  when  they  had  made  tlioir 
landing  at  Armant's,  up  to  the  moment  of 
the  collision.  From  Armant's  we  ran  the 
bend  of  the  river  on  the  sanie  side  a  short 
distance,  and  then  crossed  o'er  to  make  a 
landing  at  Mather's,  above  Trudeau's  wood- 
yard.  There  was  a  light  above  the  woodpile, 
but  I  saw  nothing  but  its  glare  before  the  col- 
lision, the  woodpile  being  between  the  light 
and  my  eyes.  I  could  see  the  glare  some  three 
or  five  minutes  before  the  collision  took  place. 

1*   How. 


Digitized  by 


Google 


1HC 


Stevens  t.  Gladdino. 


64-M 


We  had  shnost  bit  the  flat-boat  when  I  saw  it. 
1  was  looking  out  and  saw  the  boat,  seeing  its 
outline  pretty  clearly  al>out  the  same  time  that 
I  saw  the  glare  of  the  light  spoken  of.     It 
was  the  shadow  of  the  bank,  which  is  high 
there,   which   prevented   me    from   seeing.     If 
03*]  there  had  *been  on  the  flat-boat  any  such 
light  as  flat-boats  usually  carry,  I  could  have 
seen  it  in  time  to  avoid  hitting  her."    He  fur- 
ther says,  "the  night  was  slightly  foggy  and 
bad,  and  it  had  been  raining,  but  cannot  recol- 
lect whether  it  was  raining  at  the  time  of  the 
collision.    There  was  no  fog  until  we  came  to 
Amiant's,  and  after  we  left  Armani's  the  fog 
came  on,  and  I  think  that  smoke  was  mixed 
with  the  fog.     We  did  not  lay  up  that  night 
for  fog,  but  ran  all  night."     Otlipr  witnesses 
were  examined  by  the  claimants,  but  it  is  not 
necessary  to  notice  their  testimony  /urtherthan 
to  say  that  neither  of  them  gave  any  additional 
facts  concerning  the  navigation  of  the  steamer 
from   Armant's  plantation,  or  concerning  the 
collision,   contradictory   from    what   was   said 
«f  both  by  Captain  Ure  and  his  pilot  Desarpes. 
Trying,  then,  the  claimant's  case  only  by  the 
evidence  introduced  by  hinvself,  it  is  obvious 
that  the  steamer  was  put  across  the  river  from 
Amiant's  in  a  state  of  weather  and  on  a  night 
proper   for   running,   without  proper   care   to 
make  her  next  landing  at  Mather's,  which  was 
at  least  a  quarter  of  a  mile  above  the  woodyard, 
a.  little  below  which  the  flat-boat  was  moored. 
Both  the  pilot  and  the  captain  attempt  to  indi- 
cate the  place  and   the  part  of   the   steamer 
which  was  first  in  contact  with  the  flat-boat,  by 
mathematical  figures.    If  that  of  the  pilot's  is 
taken  as  the  fact  of  the  case,  it  must  be  eon- 
ceded  that  The  Gipsey  was  put  across  the  river 
a  little  below  where  the  flat-boat  laid,  and  so 
near  the  bank  that  she  could  not  have  been  run 
above  her,  by  pursuing  that  course,  without  a 
collision.    Running  so  near  to  the  bank,  when 
there  was  ample  channel  way  further  out  in 
the  river  for  the  steamer  to  pass  that  point  and 
curve  made  by  it,  at  which  and  within  which 
the  flat-boat  was  fastened,  was  a  want  of  prop- 
er care.    Both  pilot  and  captain  knew  that  the 
woodyard   and   its   immediate   vicinity  was   a 
point  of  the  river  at  which  boats  were  custom- 
arily moored  at  night,  as  a  place  of  safety 
against  collisions  from  ascending  or  descending 
boats,  and  should  have  run  the  steamer  furth- 
er  out   in   the   river   to   avoid   all   chance   of 
collision  with  boats  tied  to  the  bank  or  wood- 
yard;  and  in  this  instance,  there  was  no  occa- 
sion for  the  steamer  having  been  run  so  near  to 
the  bank  of  the  river,  as  it  was  not  intended  to 
make  a  landing  at  the  woodyard,  but  to  pass  it 
to  a  landing  higher  up.    The  collision,  accord- 
ing to  the  pilot's  account  of  it,  was  caused  by 
the  steamer  not  having  been  kept  on  a  course 
further  out  from  the  bank.    That,  of  itself,  is 
auflicient  to  make  her  answerable  for  all  the 
consequences  of  it,  without  any  regard  to  the 
fact  that  the  flat-boat  had  not  a  light.    A  light 
■upon  her  might,  in  the  language  of  the  witness, 
have  enabled  him  to  have  avoided  the  collision 
by   putting  the   steamer   further   out   in   the 
63*]  river,  but  'the  want  of  a  light  was  not 
the  cause  of  it.'    The  cause  wan,  that  the  steam- 
er's course  was  too  near  on  shore.     But  if  the 
captain's  account  of  the  collision  is  taken  as 
tb<-  fact  of  the  case,  a*  we  think  it  ought  to  be, 
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the  steamer  is  altogether  without  excuse,  for 
she  was  put  across  the  river  without  due  care 
as  to  her  course,  and  would  have  been  run  bow 
on  into  the  bank,  at  the  point  where  the  flat- 
boat  was  fastened,  if  she  had  not  been  stopp^ 
by  the  collision.  In  such  a  view  of  the  case  a* 
we  have  given  from  the  testimony  of  the  claim- 
ant's witnesses,  it  is  not  necessary  for  us  to  con- 
sider the  point  made  by  the  witnesses,  and  by 
counsel  in  the  argument,  that  the  flat-boat  had 
not  a  light  to  show  herself  or  her  mooring  dur- 
ing that  night.  Tied,  as  slie  waa,  in  a  recess  of 
the  land,  with  a  point  of  land  extending  into 
the  river  below  the  woodyard,  there  was  no  ne- 
cessity for  her  to  show  a  light  to  protect  her 
from  boats  ascending  or  descending  the  river,  or 
from  landing,  which  might  be  made  at  the 
woodyard,  as  she  was  actually  fastened  to  the 
bank,  out  of  the  line  of  a  customary  and  safe 
navigation  up  or  down  the  river.  In  other 
words,  the  steamer  was  either  run  closer  into 
the  bank  than  was  necessary  or  usual  at  that 
point  of  the  river,  and  out  of  what  should  have 
been  her  course  to  make  her  landing  at  Math- 
er's, or  she  was  run  head  upon  the  flat-boat,, 
where  the  latter  was  tied  to  the  bank.  When  a 
boat  or  vessel  of  any  kind  is  fastened  for  the 
night  at  a  landing  place,  to  which  other  boats 
may  have  occasion  to  make  a  landing  in  the 
night,  it  is  certainly  prudent  for  her  position 
to  be  designated  by  a  light  on  her  own  account, 
as  well  as  that  the  vessel  making  a  landing 
may  have  light  to  do  so.  But  when  a  vessel  is 
tied  to  the  bank  of  a  river,  not  in  a  port  or 
harbor,  or  at  a  place  of  landing,  out  of  the  line 
of  customary  navigation,  there  is  no  occasion 
for  her  to  show  a  light,  nor  has  it  ever  been 
required  that  she  should  do  so. 

After  the  best  examination  of  this  case,  we 
are  of  tlie  opinion  that  the  steamer  Uipsey  was 
put  across  the  river  from  Armant's,  in  the 
prosecution  of  the  intention  to  make  another 
landing  with  her  at  Mather's  plantation,  with- 
out skill  or  prudence,  and  that  the  collision 
with  the  flat-boat  was  the  consequence  of  it, 
without  any  fault  or  want  of  care  by  those  nav- 
igating it.  There  is,  therefore,  no  ground  for 
reducing  the  damages  given  by  the  district  and 
circuit  courts  to  the  owners  of  the  flat-boat. 

Having  examined  the  record  very  fully  as  to 
the  items  making  up  the  aggregate  of  damage 
given  by  those  decrees,  we  uflirm  the  decree  of 
the  Circuit  Court  in  the  case. 


•JAMES  STEVENS,  PIff.  in  Er.,      [*t4 
y. 
ROYAL    GLADDING    and    Isaac    T.    Proud, 
Doing   business    niider.  the    Firm    name   of 
Gladding  ft  Proud. 

(See   S.   C.   10   How.   64-«6.) 

An  assignment  of  error  that  the  Judinnent  waa 
for  plaintiff,  whereas  It  should  bave  been  lor  de- 
fendant below.  Is  Dot  an  error  appesilni;  on  the 
fnce  of  the  record  which  can  be  noticed  by  this 
court. 

Submitted  Dee.  II,  1856.  Decided  Jan.  12,  1857. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island. 
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The  matter  In  controversy  has  been  before 
this  court  on  two  former  occasions. 

See  Stevens  v.  Cady,  14  How.  524;  Stevens  v. 
Gladding,  17  How.  447. 

Jrmes  Stevens,  in  person. 

The  argument  presented  by  the  plaintiff  ap- 
peared in  the  transcript  of  the  record,  in  con- 
nection with  the  assignment  of  error,  and  is  re- 
cited in  the  opinion  of  the  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Samuel  Ames,  for  defendants  in  error: 

The  record  of  this  case  shows  that  at  the  No- 
vember Term  of  the  Circuit  Court  for  the  Dis- 
trict of  Rhode  Island,  1848,  the  plaintiff  in  er- 
ror brought  a  quo  tam  action  against  the  de- 
fendants in  error,  to  recover  penalties  and  for- 
feitures alleged  to  have  been  incurred  by  them 
under  the  Act  of  Congress  passed  February 
3d,  1831,  entitled  "An  Act  to  amend  the  sever- 
al Acts  respecting  copyriglits;"  that  at  the 
June  Term  of  said  court,  1850,  the  cause  was 
submitted  upon  tlie  general  issjie,  to  a  jury, 
who  in  due  form  returned  a  verdict  in  favor  of 
the  dcfendanU  in  error,  of  "not  guilty" ;  where- 
upon judgment  was  entered,  that  they  have  and 
recover  their  costs  of  suit. 

The  record  discloses  no  error  in  law,  nor,  to 
the  knowledge  of  the  defendants  in  error  or  of 
their  counsel,  was  any  error  of  law  brought 
upon  the  record  by  the  allowance  of  a  bill  of 
exceptions.  The  court  has  no  choice,  there- 
fore, but  to  confirm  the  judgment  below,  with 
costs. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court :  .    „      . 

This  is  a  writ  of  error  to  the  Circuit  Court 
for  the  District  of  Rhode  Island. 

An  action  was  brought  by  the  plaintiff  in  the 
Circuit  Court,  alleging  that  he  was  the  author 
of  a  topographical  map  of  the  State  of  Rhode 
Island  and  Providence  Plantations,  surveyed 
trigonometricnily  by  himself,  the  copyright  of 
which  he  secured  under  the  Act  of  Congress  of 
the  3d  April,  1831,  entitled  "An  Act  to  amend 
the  several  Acts  respecting  copyrights:"  and  he 
avors  a  special  compliance  with  all  the  requi- 
sites of  said  Act,  to  vest  in  him  the  copyright 
of  said  map  or  chart.  And  he  charges  the  de- 
fend.int8  with  having  published  two  thousand 
copies  of  his  map,  and  sold  them  within  two 
year.*  before  the  commencement  of  the  action, 
in  violation  of  his  right,  'secured  as  aforesa:d, 
to  his  damage  $4,000. 

.  The  defendants  pleaded  not  guilty.  The  case 
was  submitted  to  a  jury,  who  returned  a  ver- 
dict of  not  guilty.  A  judgment  was  entered 
against  the  plaintiff  for  costs. 

A  writ  of  error  was  procured,  and  bond  given 
to  prosecute  it  with  effect. 

The  defendant  in  proper  person  assigns  for 
error,  "that  the  verdict  and  judgment  were 
given  against  the  plaintiff  in  error,  whereas  the 
verdict  and  judgment  should  have  been  given 
for  the  plaintiff,  and  he  prays  a  reversal  of  the 
judgment  on  this  ground." 

Ill  a  very  short  argument,  the  plaintiff  in  er- 
«6»]  ror  says,  the  •principal  questions  are: 
was  the  verdict  and  judgment  correct!  Was 
the  sale  of  the  engraved  plate,  on  execution,  the 
sale  of  the  copyright  t  Did  such  sale  authorize 
670 


the  defendant*,  or  any  other  person  to  print  and 
sell  thi*  literary  production,  still  subsisting 
under  a  copyright  in  the  plaintiff?  And  he  re- 
fers to  14  How.  528,  Stevens  t.  Cady.  In  that 
case  this  court  held  that  a  sale  of  the  cop|ier- 
plate  for  a  map,  on  execution,  does  not  author- 
ize the  purchaser  to  print  the  map. 

Two  or  three  depositions,  not  certified  with 
the  record,  were  handed  to  the  court  as  having 
been  omitted  by  the  clerk  in  making  up  the 
record;  but  it  does  not  appear  that  tliey  were 
used  in  the  trial  before  the  Circuit  Court;  and 
if  it  did  so  appear,  no  instructions  were  asked 
of  the  court  to  the  jury,  to  lay  the  foundation 
of  error. 

It  is  to  be  regretted  that  the  plaintiff  in  er- 
ror, in  undertaking  to  manage  his  own  case, 
has  omitted  to  take  the  necessary  steps  to  pro- 
tect his  interest.  There  is  no  error  appearing 
on  the  record  which  can  be  noticed  by  this  court. 

The  judgment  of  the  Circuit  Court  is,  there- 
fore, affirmed,  with  costs. 


WESLEY  WILLrAMS,  Garnishee  of  Edvrard 
F.  Mahone,  Plff.  in  £r., 

V. 

HILL,  McLEAN  &  CO. 

(See  S.  C.  19  How.  240-252.) 

Surplus  from  sale  under  deed  of  trust,  cannot 
be  retained  for  debts  subsequently  made — in 
Alabama,  adverse  claimant  must  prove  bona 
fides  of  his  claim — what  evidence  not  received. 

Surplus,  arlstDK  from  a  sale  of  real  propertr, 
under  deeds  of  trust  given  to  secure  deblK  de- 
scribed tn  tbem,  cannot  be  retained  as  security  for 
debts  KUbseiiuently  made  on  the  strength  of  a  parol 
engaeement. 

In  Alalmma,  the  adverse  claimant  of  property  or 
effects  seized  at  the  suit  of  a  creditor  by  attnch- 
mcnt  or  cxecntlon,  must  prove  the  bona  fiiles  of  bis 
claim.  If  It  Is  derived  from  the  debtor  nttrr  the 
origin  of  the  creditor's  demand.  And  the  decls  - 
tloiLs  or  acknowledgments  of  the  debtor  will  not  ue 
received  to  support  the  title. 

Argued  Dec.  30,  1856.    Decided  Jan.  13,  1857. 

IN  ERROR  to  the  District  Court  of  the  Unit- 
ed Stotes  for  the  iliddle  District  of  Ala- 
bama. 

The  case  is  stated  by  the  court. 

Messrs.  P.  Phillips  and  J.  E.  Betser,  for  the 
plaintiffs  in  error. 

The  answer  of  a  garnishee  is  required  by  the 
Statute  to  lie  under  oath,  and  when  not  dis- 
proved, must  be  taken  as  true. 

Code,  sec.  2540;  Davis  v.  Knapp,  8  Mo.  057: 
Kergin  v.  Dawson,  1  Gill.  SO;  Mason  v.  Mc- 
Campbell,  2  Pike,  511. 

The  plaintiff,  by  the  Statute,  is  allowed  to 
"controvert"  the  answer;  that  is,  he  may  show 
it  to  be  untrue.  The  present  Code  of  Alabama 
does  not  point  out  the  particular  mode  of  pro- 
ceeding: but  when  the  issue  is  made  up,  it  is 
evident  that  the  trial  must  proceed,  as  in  other 
cases.  The  Statute,  as  it  existed  before  thi> 
adoption  of  the  "code,"  in  express  terms  re- 
quires that  "an  issue  shall  be  formed  and  tried. 
as  in  other  eases." 

It   How. 


Digitized  by 


Google 


1860. 


Wni.tAMa  V.  Ilii.L. 


240-252 


CUy's  D.  P.  60,  nee.  25:  Code,  sec.  2U0; 
Tliomas  v.  lIopi)cr,  5  Ala.  442. 

Not  only  the  answer  denies  any  indebtedness, 
but  the  promissory  notes  produced  and  proved, 
import  a  consideration.  This  is  by  tlie  law 
merchant  and  by  the  Statute  of  Alabama. 

Code   P.,   424,   sec.   2278. 

By  the  well  established  judicial  construction 
-of  the  attachment  law,  "no  demand  can  be  re- 
covered by  a  writ  of  garnishment,  on  which  the 
defendant  in  the  judgment,  who  is  also  the 
«reditor  of  the  garnishee,  could  not  maintain 
debt  or  indebitatus  as.tumpsit. 

Self  T.  Kirkland,  24  Ala.  277. 

It  follows  that  the  proof  required  by  the  pres- 
«nt  plaintitr,  ia  the  same  as  would  have  oeen 
required  of  the  defendant  in  the  judgment,  if 
he  bad  brought  the  suit.  Could  he  have  recov- 
ered on  the  evidence  in  this  record? 

There  being  no  evidence  disj>roving  or  tend- 
ing to  disprove  the  answer  which  denied  any 
indebtedness,  and  nothing  impeaching  the  con- 
sideration of  the  notes,  there  was  no  predicate 
for  the  charge  as  to  "fraud  and  collusion." 
The  bill  of  exceptions  sets  out  all  the  evidence 
in  the  cause.  Where  the  facts  are  not  disputed, 
fraud  is  a  question  of  law. 

8wift  V.  Fitzliugb,  9  Tort.  66;  Gillespie  ▼. 
Battle,  16  Ala.  23r>. 

Mr.  H.  W.  Hilliard,  for  defendant  in  error: 

The  answer  of  the  gnrniHliec  is  not  taken  as 
true,  wlien  controverted  by  the  plaintiff,  his 
agent  or  atl</rney. 

Code,  sec.  25J0. 

The  Code  provides,  that  the  answer  of  the 
garnislire  bein;;  controverted  by  the  oath  of  the 
plaintifT,  his  agent  or  uttorncy,  an  issue  must 
be  made  up  under  the  direction  of  the  court; 
and  if  required  by  either  party,  a  jury  must  be 
impaneled  to  try  the  facts. 

Code,  sec.  254<5. 

The  answer  of  the  garnishee  is  not  evidence 
for  himself  upon  the  trial  of  this  issue;  the 
oniu  of  disproving  the  facts  of  the  answer  of 
the  garnishee,  does  not  rest  upon  the  plaintiff. 

Travis  v.  Tartt,  8  Ala.  674;  Myatt  v.  Lock- 
hart,  9  Ala.  04. 

Tlie  only  proof  offered  by  the  garnishee  to  the 
court  and  jury,  going  to  show  that  he  was  not 
indebted  to  defendant  in  execution,  was  that 
certain  promissory  notes  had  been  made  by  said 
defendant;  but  the  date  of  said  notes,  or  rather 
the  actual  time  of  their  execution,  did  not  ap- 
pear from  the  testimony.  They  were  merely 
offered  by  garnishee  as  a  set-off  against  the 
plaintiff's'  suit  for  the  excess  of  money  remain- 
ing in  the  garnishee's  hands,  after  satisfying 
the  dtbt»  provided  for  in  the  mortgages:  and 
the  consideration  of  said  notes   was  not  in  proof. 

Tlie  charge  of  the  court,  if  erroneous,  is  in 
favor  of  the  garnishee,  and  he  cannot  revise  it 
in  this  court. 

The  counsel  for  plaintiffs  requested  the  court 
to  charge  the  jury,  that  their  judgment  against 
the  defendant  was  a  lien  on  his  house  and  lot; 
and  that  they  were  entitled  to  the  proceeds 
arising  from  the  sale  of  said  property,  after  the 
notes  named  in  the  mortgage  were  satisried. 
This  charge  the  court  refused. 

If  the  court  erred  in  this,  the  garnishee  can- 
not complain  of  it,  nor  can  he  complain  of  the 
r<>inatnin<;  part  of  the  charge;  for  if  the  jttdg- 
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nient  of  the  plaintiffs  be  a  lien,  then  they  can 
recover  irrespective  of  the  question  of  fraud. 

The  charge  should  have  been  given  by  the 
court. 

19  Ala.  195;  IS  Ala.  763;  21  Ala.  604;  Haz- 
ard v.  Franklin,  2  Ala.  340. 

The  charge  of  the  court,  on  the  second  point, 
as  to  fraud,  was  clearly  correct. 

It  was  a  Question  for  the  jury.  Tlie  facts 
were  disputed;  the  very  existence  of  tlic  notes 
denied;  the  silence  of  the  garnishee  respecting 
them,  in  bis  interview  with  tlie  plaintiff's  coun- 
sel on  the  day  of  sale;  his  offer  to  relinquish 
his  claim  to  the  hou.4c  and  lot  upon  being  paid 
the  remainder  of  the  sum  due  on  tlie  notes 
nained  in  the  mortgages;  the  good  faith  of  the 
entire  transactions  between  garnishee  and  de- 
fendant in  execution  being  contested ;  all  this, 
and  other  facts  appearing  in  the  evidence,  pre- 
sented a  case  which  a  jury  alone  could  decide. 
The  very  proceeding,  being  an  issue  made  up 
under  the  code,  was  a  question  of  fraud  or  no 
fraud,  and  either  party   Avas  entitled  to  a  jury. 

Code,  sec.  254(i. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

The  defendants  recovered  a  judgment  in  the 
District  Court  in  a  plea  of  debt  against  one 
Mahone.  The  latter  having  no  property  in  pos- 
session liable  to  an  execution,  the  defendants, 
in  consequence.  ser\'cd  a  garnishment  on  the 
plaintiff  (Williams),  to  attach  any  debt  he 
might  owe  their  delitor,  or  secure  any  effects  of 
theirs  he  might  have. 

The  garnishee  answered  to  the  process,  that 
on  the  day  the  writ  of  garnishment  issued,  he 
had  sold  some  personal  property  *of  the  [•2.50 
debtor,  under  the  authority  of  two  deeds  of 
trust,  for  the  satisfaction  of  the  debts  desrrilicd 
in  them;  and  there  remaining  a  balance  due,  he 
sold  a  house  and  lot,  described  in  one  of  the 
deeds,  for  a  sum  suRicicnt  to  extinguish  those 
debts  and  to  leave  a  surplus.  He  further  an- 
swered that  Mahone,  prior  to  the  judgment,  was 
indebted  to  him  upon  another  account,  and  had 
so  continued  a  debtor  till  the  sale;  that  before 
the  judgment,  and  afterwards,  before  the  sale, 
Mahone  had  instructed  him  to  apply  any  sur- 
plus that  might  arise  from  the  sale  to  the  pav- 
ment  of  that  account;  and  he  had  done  so,  in 
accordance  with  the  instructions. 

There  was  an  issue  formed  upon  the  answer 
of  the  garnishee,  and  the  subject  of  the  contro- 
versey  was  the  claim  of  the  respective  parties 
to  the  surplus  above  described. 

The  garnishee  produced  on  the  trial  a  num- 
ber of  promissory  notes,  dated  prior  to  the 
judgment,  and  proved  the  signature  of  Mahone 
to  them;  be  also  proved  that  Mahone  had  ad- 
mitted authority  of  the  garnishee  to  apply  the 
surplus  to  the  payment  of  his  demands,  not 
described  in  the  deeds,  shortly  after  the  sale, 
and  at  that  time  disclaimed  any  power  to  con- 
trol it.  No  evidence  was  given  of  the  existence 
of  the  notes  of  a  day  prior  to  the  answer,  nor 
of  their  consideration.  The  defendants  proved 
a  conversation  between  their  attorney  and  the 
garnishee,  on  the  day  of  the  sale,  relative  to 
the  amount  of  the  debt  from  Mahone  to  him, 
and  that  the  notes  were  not  mentioned  by  him 
in  that  conversation.  The  court  instructed  the 
jury  that  the  inquiry  for  them  was,  whether 
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there  was  fraud  or  collusion  between  the  gar- 
nishee and  the  debtor.  That  if  they  found  that 
the  notes  were  made  in  fraud  or  collusion,  they 
would  render  a  verdict  in  favor  of  the  attach- 
ing creditors,  for  the  amount  of  the  surplus  in 
the  hands  of  the  garnishee.  This  charge  in- 
cludes the  substance  of  all  the  questions  pre- 
sented to  the  court  or  jury. 

We  think  the  case  was  submitted  as  favor- 
ably for  the  garnishee  as  the  facts  warranted, 
and  that  he  has  no  reason  to  complain  in  con- 
sequence of  the- instructions  given  or  refused. 

The  plaintiff  is  not  entitled  to  hold  the  sur- 
plus in  his  hands  arising  from  the  sale  of  the 
trust  property,  for  the  payment  of  the  notes, 
under  any  stipulation  in  the  deeds.  These  pro- 
vide for  a  return  of  the  surplus  to  the  grantor, 
after  the  payment  of  the  debts  describ^.  Nor 
can  the  real  property  conveyed  in  the  deed  be 
retained  as  a  security  for  advances,  or  debts 
subsequently  made  on  the  strength  of  a  parol 
engagement.  Such  a  contract  would  be  avoided 
by  the  Statute  of  Frauds.  Nor  is  the  deed  of 
trust  such  a  conveyance  or  title  paper  as  to  af- 
ford a  security,  as*a  deposit,  for  subsequent  en- 
gagements. 

261*]  •In  Ex  parte  Hooper,  1  Meriv.  Ch.  7, 
Lord  Eldon  said:  "The  doctrine  of  equitable 
mortgage  by  deposit  of  title  deed  has  been  too 
long  established  to  be  now  disputed ;  but  it  may 
be  said  that  it  ought  never  to  have  been  estab- 
lished. I  am  still  more  dissatisfied  with  the 
principle  upon  which  I  have  acted,  of  extending 
the  original  doctrine  so  as  to  make  the  deposit 
a  security  for  subsequent  advances.  At  all 
events,  the  doctrine  is  not  to  be  enlarged.  In 
the  present  case,  the  legal  estate  has  been  as- 
signed, by  way  of  mort^fage.  The  mortgagee 
is  not  entitled  to  say  this  conveyance  is  a  de- 
posit, because  the  contract  under  which  he 
holds  it  is  a  contract  for  conveyance  only,  and 
not  for  deposit." 

The  only  other  title  that  the  garnishee  has 
interposed  against  the  claim  of  the  attaching 
creditor  is,  that  the  debtor  made  a  valid  appro- 
priation of  the  surplus  arising  from  the  sale,  to 
the  satisfaction  of  a  bona  fide  demand  of  the 
garnishee  against  him,  prior  to  the  service  of 
the  garnishment.  The  principle  adopted  by 
the  courts  of  Alabama  for  such  cases  is,  that 
the  adverse  claimant  for  property  or  effects 
seized  at  the  suit  of  a  creditor  by  attachment 
or  execution,  must  prove  the  bona  fides  of  bis 
claim,  if  it  is  deriTed  from  the  debtor  after  the 
origin  of  the  creditor's  demand ;  and  the  decla- 
rations or  acknowledgments  of  the  debtor  will 
not  be  received  to  support  the  title.  The  recit- 
als in  a  deed  or  mortgage  executed  by  him,  or 
admissions  made  at  the  time  of  the  execution, 
will  not  be  received.  Goodgame  ▼.  Cole,  12 
Ala.  77 ;  Nolen  &  Thompson  v.  Gwyn,  16  Ala. 
72fi.  Nor  is  the  consideration  of  a  note  in  fav- 
or of  the  claimant  shown  by  the  production  of 
the  note  itself.  De  Vendel  ▼.  Malone,  26  Ala. 
272.  The  objection  to  such  evidence  is  said  to 
be,  that  it  can  be  manufactured  by  one  indebt- 
ed, and  by  that  means  a  creditor  might  be  de- 
feated; for,  in  most  cases,  it  would  not  be 
practicable  for  him  to  prove  a  negative,  or  dis- 
prove the  statement  made  by  his  debtor.  In  the 
present  case,  the  consideration  of  the  notes  was 
not  proved;  nor  was  their  existence  before  the 
service  of  the  garnishment  shown  otherwise 
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than  by  their  date — that  is,  by  an  assertion  of 
the  debtor.  Nor  was  the  order  to  appropriate- 
the  surplus  to  their  payment  proved,  except  by 
an  acknowledgment  to  a  stranger,  after  the- 
writ  of  garnishment  had  been  issued. 

The  bona  fides  of  the  titles  of  the  garnishee 
to  the  surplus  in  his  hands  was  not  supported 
by  competent  proof,  and  therefore  the  lien  of 
the  garnishment  was  properly  maintained. 

The  plaintiff  contends  that  the  proceeding 
by  garnishment  is  a  statutory  proceeding,  by 
which  a  creditor  is  enabled  to  reach  a  demand 
in  favor  of  his  debtor  against  a  third  person; 
*and  that  the  remedy  can  only  be  resort-  [*252 
ed  to  when  the  debtor  himself  could  maintain 
debt  or  indebitatus  assumpsit;  and  that  the 
only  issue  which  can  be  made  upon  an  answer 
of  the  garnishee  is,  indebitatus  vel  non.  The 
Supreme  £V>urt  of  Alabama  have  decided,  in 
the  cases  cited,  that  merely  e<juitable  demands 
or  rights  of  action,  not  involving  a  debt  or  as- 
sumpsit, are  not  the  subject  of  the  garnishee 
process.  But  the  same  court  has  determined 
that  money  or  effects  in  the  hands  of  the  gar- 
nishee, which  are  fraudulently  withdrawn  from 
the  creditors  of  a  defendant,  may  be  reached,  in 
an  attachment  or  judgment,  by  that  process. 
Hazard  v.  Franklin,  2  Ala.  349;  Lovely  ▼. 
Caldwell,  4  Ala.  684.  And  the  Civil  Code  of 
Alabama,  sec.  2523,  provides  explicitly  for  tile 
attachment  of  a  demand  similar  to  that  exist- 
ing in  this  case. 

Judgment  affirmed. 


•JEAN  LOUIS  PREVOST,  PIff.  in  Er.,   [•! 

■w. 

CHARLES  E.  GREENAUX,  Treasurer  of  th» 

State  Bank  of  Louisiana. 

(See  S.  0.  19  How.  1-7.) 

Power  of  U.  S.  by  treaty  to  devest  right  of  Lou- 
isiana to  taxes. 

An  Inhabitant  of  Louisiana  died  In  1848  intestate 
and  without  Issue,  leaving  propert;.  By  the  laws 
of  that  State,  ns  they  then  stood,  tbe  property  so 
left  vested  In  Prevost,  a  French  subject  residing  In 
France,  subject  to  a  tax  of  ten  per  cent,  payable 
to  the  State.  Held,  that  tbe  Treaty  subsequently 
made  by  the  United  States  with  France  could  not 
devest  tbe  right  to  the  tax  already  vested  In  tbe 
State,  even  If  the  words  of  tbe  Treaty  bad  imported 
such  intention. 

Argued  Dec.  22,  1856.    Decided  Jan.  13,  1857. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

This  is  a  writ  of  error  prosecuted  from  the 
decision  of  the  Supreme  Court  of  the  State  of 
Louisiana,  rendered  on  a  statute  which  has 
already  been  twioe  brought  to  the  notice  of  this 
court. 

See  eases  of  Mager  v.  Grima,  8  How.  490; 
Poydras  t.  Treasurer  of  Louisiana,  18  How. 
192. 

The  laws  of  Louisiana  impose  a  tax  of  ten 
per  cent,  on  the  value  of  all  property  inherited 
in  that  State  by  any  person  not  domiciliated 
there,  and  not  being  a  citizen  of  any  state  or 
territory  of  the  United  States. 

Jean  Louis  Prevost,  a  French  subject  resid- 
I  ing  in  France,  claims  the  delivery  to  bim  of  the 
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estate  In  questioii,  free  from  the  tax  of  ten  per 
■cent,  and  bases  his  claim  to  this  exemption  on 
the  Consular  Convention  between  the  United 
States  and  France,  concluded  Feb.  23,  1863, 
ratified  by  the  United  States  on  April  let,  1853, 
-exchanged  Aug.  11,  1853,  and  proclaimed  by 
the  President  Aug.  12,  1853. 
0  Stat  at  L.  902. 

The  Supreme  Court  of  Louisiana,  whilst 
recognizing  the  binding  force  of  this  treaty 
stipulation,  held  that  it  did  not  apply  to  the 
case  before  it,  because  the  tax  had  accrued,  and 
the  inheritance  had  been  acquired  by  the  heir, 
long  anterior  to  the  date  of  the  Treaty. 

From  this  decision,  the  heir  has  prosecuted 
the  writ  of  error  now  before  the  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 
Mr.  Lonis  Janin,  for  plaintiff  in  errort  - 
When  the  law  imposing  a  tax  or  penalty  is 
repealed  before  that  tax  is  collected,  the  right 
to  recover  it  is  lost. 

Case  of  City  of  New  Orleans  v.  Mrs.  Graiihe, 
9  La.  Ann.  5G2,  decided  Dec.  4,  1854;  Cooper 
V.  Hodge,  17  J-a.  470,  and  two  other  referred 
to    in    that   decision. 

In  the  case  of  Cooper  v.  Hodge,  the  principle 
is  expressed   in  this  form: 

"We  have  held,  that  if  a  judgment  be  cor- 
rectly given  under  a  law  which  is  repealed 
pending,  the  appeal,  this  court  is  bound  to  re- 
verse it." 

The  Supreme  Court  of  the  United  States 
have  acted  on  this  principle  in  cases  of  much 
more  dilTiculty  than  that  now  before  the  court. 
The  Legislature  of  Virginia,  by  an  Act  passed 
in  1770,  during  the  War,  had  authorized  Vir- 
ginia debtors  of  British  subjects  to  discharge 
the  debt  by  payment  into  an  office  existing  un- 
der the  state  government.  The  defendants  in 
error,  under  this  Act,  had  paid  into  this  ofRce  a 
portion  of  their  indebtedness  to  the  plaintiffs, 
and  pleaded  their  discharge  pro  tanto  under  the 
Act.  The  plaintiff's  replied  the  4th  article  of 
the  Definitive  Treaty  of  Peace  between  Great 
Britain  and  the  United  States,  of  Sept.  3,  1783, 
in  which  it  was  stipulated  that  creditors  on 
either  side  should  meet  with  no  lawful  impedi- 
ment to  the  recovery  of  the  full  value  in  ster- 
ling money,  of  all  bona  fide  debts  heretofore 
contracted. 

The  State  was  held  to  have  had  full  power  to 
make  the  law ;  but  it  had  been  annulled  by  the 
Treaty,  and  the  defendants  in  error  were  liable 
to  the  full  amount,  notwithstanding  partial 
payment  to  the  State. 

The  U.  S.  V.  The  Peggy,  1  Cnuicb,  103.  The 
Schooner  Peggy  was  captured  by  a  United 
States  armed  vessel  and  libeled  aa  prize,  or- 
dered to  be  restored  by  the  District  Court,  con- 
demned by  the  Circuit  Court  on  appeal,  as  law- 
ful prize;  when  the  owners  of  The  Peggy  prose- 
euted  a  writ  of  error  to  the  Supreme  Court.  She 
had  been  captured  as  sailing  under  the  author- 
ity of  the  French  Republic.  On  Sept.  30,  1801, 
pending  the  writ  of  error,  a  convention  was 
signed  between  the  United  States  and  the 
French  Republic,  and  was  ratified  Dec.  21,  1801, 
which  provided  for  the  restoration  of  property 
«aptured,  but  not  yet  definitely  condemned. 

It  was  held  by  the  court,  in  the  opinion  de- 
livered by  Chief  Justice  Marshall,  that  if  subse- 
quent to  the  judgment,  and  before  the  decisioa 
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of  the  appellate  court,  a  law  intervenes  and 
positively  changes  the  rule  which  govena,  the 
law  must  be  obeyed,  or  its  obligation  denied; 
that  where  a  treaty  is  the  law  of  the  land,  and, 
as  such,  binds  the  rights  of  parties  litigating 
in  court  to  condemn  a  vessel,  the  restoration  of 
which  was  directed  by  it,  it  would  be  a  direct 
infraction  of  that  law,  and  of  consequence  im- 
proper; that  if  the  law  was  constitutional,  and 
no  doubt  of  it  had  been  expressed  in  the  case, 
no  court  could  contest  its  obligation.  The  ef- 
fect upon  civil  rights  acquired  under  a  statute, 
of  the  repeal  of  the  statute,  was  most  fully 
considered  in  the  case  of  Butler  t.  Palmer,  1 
Hill,  324,  in  an  elaborate  opinion  of  Judge 
Cowen.  In  speaking  of  the  effect  of  a  repeal 
upon  inchoate  rights,  he  says:  "That  a  repeal- 
ing clause  is  such  an  express  enactment  as 
necessarily  devests  all  inchoate  rights  which 
had  arisen  under  the  statute  which  it  destroys. 
These  rights  are  but  incidents  to  the  statute, 
and  fall  with  it,  unless  saved  by  the  express 
words  of  the  repealing  clause."'  He  reviews 
Miller's  case,  1  W.  Black.  451,  and  gives  a 
much  fuller  statement  of  it  from  some  other 
reporter.  See,  also,  Smith's  Com.  Stat.  Const, 
pp.  888,  889,  for  the  same  case,  and  the  English 
decisions  in  affirmance  of  it.  The  result  of 
these  decisions  is,  that  where  rights  are  in- 
choate and  set  up  under  a  repealed  statute, 
they  are  devested  as  fully  as  if  the  statute  bad 
never  existed. 

To  impose,  levy,  and  collect  a  tax,  is  an  ex- 
ercise of  the  sovereign  power,  as  much  as  the 
levying  and  collecting  a  fine  for  misdemeanor. 
The  repeal  of  the  statute  imposing  one  or  the 
other,  at  once  stops  all  action  under  it.  The 
machinery  for  its  collection  provided  by  the 
statute,  is  paralyzed  by  the  repeal. 

So  far  as  the  statutes  for  the  regulation 
of  trade  impose  fines  or  create  forfeitures,  th^ 
are  doubtless  to  be  construed  strictly  as  penal, 
and  not  liberally  as  remedial  laws. 

Mayor  v.  Davis,  6  Watts  &,  Serg.  269. 

Statutes  levying  duties  or  taxes  upon  sub- 
jects or  citizens,  are  to  be  construed  most 
strongly  against  the  government,  and  in  favor 
of  the  subjects  and  citizens;  and  their  provi- 
sions are  not  to  be  extended  bv  implication  be- 
yond the  clear  import  of  the  language  used. 

U.  S.  v'.  Wigglesworth,  2  Story,  369. 

No  judgment  can  be  rendered  for  a  penalty 
given  by  a  statute  after  the  statute  is  repealed, 
although  the  action  was  commenced  before  the 
repeal. 

Pope  T.  Lewis,  4  Ala.  487. 

From  these  principles  and  authorities,  it  fol- 
lows that  the  right  of  the  state  to  claim  or  re- 
cover the  foreign  succession  tax  of  1842,  is  lost 
from  the  moment  of  the  promulgation  of  the 
Consular  Convention  of  1853,  although  the  tax 
might  liave  been  claimed  and  recovered,  if  pro- 
ceedings had  been  instituted,  perfected  and 
executed  before  tliat  convention. 

Mr.  J.  P.  Benjamin,  for  defendant  in  error: 

The  case  is  clearly  within  the  jurisdiction  of 
this  court,  and  the  only  question  is,  whether 
the  court  of  Louisiana  has  rightfully  construed 
the  Treaty.     Its  decisions  under  it  have  been: 

First.  That  wherever  the  rights  of  the  heir 
vested  after  the  Consular  Convention  went  into 
effect,  the  tax  could  not  be  recovered. 

Succession  of  Defour,  10  Ann.  302. 
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S<>coiul.  That  wherever  the  rif;ht  of  the  holr 
Tested  anterior  to  the  date  of  the  Treaty,  the 
right  of  the  state  vested  at  the  same  time. 

The  latter  proposition  is  the  one  now  in  dis- 
pute. 

1.  At  what  time,  under  the  laws  of  Louisi- 
ana, did  the  rights  of  the  State  to  the  tax  of 
ten  per  cent,  vestf 

The  Supreme  Court  of  that  State  has  held, 
ever  since  the  year  1831,  that  under  the  State 
Statute,  the  rights  of  the  heir  and  of  the  State 
both  vested  at  the  instant  of  the  testator's 
death. 

Amaud's  Heirs  v.  His  Executors,  3  La.  337 ; 
Que^sart's  Heirs  v.  Canonge,  3  1m..  SGI ;  Suc- 
cession of  Ovon.  6  Rob.  604 ;  Succes<iiph  of  Dey- 
raud,  0  Rob.  353;  Succession  of  I>ufour,  10 
Ann.  302;  Succession  of  Blanchard,  17  Ann. 
302. 

2.  The  only  remaining  question  is,  whether 
the  Treaty  was  intended  to  devest  any  title  ac- 
quired prior  to  its  passage. 

The  terms  of  the  Ti-eaty  are  entirely  pros- 
|H-c-(ive.  and  its  language  appears  too  plain  to 
n^iuirn  any  reference  to  canons  of  construction. 

l-'rcnehmen,  after  date,  are  to  be  considered, 
for  all  the  pur|>08es  of  the  Treaty,  as  citizens 
of  Louisiana.  But  the  claim  of  the  State  would 
be  good  against  its  own  citizens  after  the  re- 
peal of  the  taxing  law,  because  vested  prior  to 
the  repeal,  as  alrrady  shown  by  the  authorities 
cited.  Krgo,  that  claim  is  good  against  the 
Frenchmen. 

«•]  'Mr.  Chief  Justice  Taney  delivered  the 
opinion  of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Louisiana.  It  appears  that  a 
certain  Francois  Marie  Prevost,  an  inhabitant 
of  that  State,  died  in  the  year  1848  intestate 
and  without  issue,  and  possessed  of  property 
to  a  considerable  amount.  He  left  a  widow: 
and,  as  no  person  appeared  claiming  as  heir  of 
the  deceased,  the  widow,  according  to  the  laws 
of  the  State,  was  put  in  possession  of^  the 
whole  of  the  property  Dy  the  proper  authorities, 
in  December,  1861.    She  died  in  March,  1853. 

In  January,  1864,  Jean  Louis  Prevost,  a 
French  subject  residing  in  France,  presented 
himself  by  his  agent  in  Louisiana  as  the  broth- 
er and  sole  heir  of  Francois  Marie  Prevost,  and 
established  his  claim  by  a  regular  judicial  pro- 
ceeding in  court. 

The  laws  of  Louisiana  impose  a  tax  of  ten 
jior  cent,  on  the  value  of  all  property  inherited 
in  that  State  by  any  person  not  domiciliated 
there,  and  not  being  a  citizen  of  any  state  or 
ttrritory  of  the  United  States. 

This  tax  is  disputed  by  the  plaintifT  in  error, 
upon  the  ground  that  the  law  of  Louisiana  is 
inconsistent  with  the  Treaty  or  Consular  Con- 
vention with  France.  This  Treaty  was  signed 
on  the  2.')d  of  February,  1853,  ratified  by  the 
United  Staters  on  the  Ist  of  April,  1853,  ex- 
changed on  the  1 1th  of  August,  1853,  and  pro- 
chiimed  by  the  President  on  the  12th  of  Au- 
gust, 1853. 

The  7th  article  of  this  Treaty,  so  far  as  con- 
crrns  this  case,  is  in  the  following  words: 

"In  all  the  States  of  the  Union  whose  laws 
permit  it.  so  long  and  to  the  same  extent  as  the 
Kiiid  laws  shall  remain  in  force.  Frenchmen 
sl.ull  onjny  the  right  of  possessing  personal 
and  real  property  by  th"  same  title  nnd  in  the 
icinie  manner  as  the  citizens  of  the  United 
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States.  They  shall  be  free  to  dispose  of  it  m 
they  may  please,  either  gratuitously  or  for  val- 
ue received,  by  donation,  testament,  or  other- 
wise, just  as  those  citizens  themselves;  and  in 
no  case  shall  they  be  subjected  to  taxes  on 
transfers,  inheritance,  or  any  others,  different 
from  those  paid  by  the  latter,  or  to  taxes  which 
shall  not  be  equally  imposed." 

Proceedings  were  instituted,  in  the  state 
courts  by  the  plaintiff  in  error,  to  try  tliis 
question,  which  were  ultimately  brought  before 
the  Supreme  Court  of  the  State.  And  that 
court  decided  that  the  right  to  the  tax  waa 
complete,  and  vested  in  the  State  upon  the 
death  of  Francois  Marie  Prevost.  and  was  not 
affected  by  the  Treaty  with  France  subsoqiiont- 
ly  made. 

•We  can  see  no  valid  objection  to  this  ["7 
judguietjt,  .The  plaintilT  in  error,  in  his  peti- 
tion to  be  recognized  as  heir,  claimed  title  to 
all  the  separate  property  of  Francois  M.  Pre- 
vost and  his  widow,  then  in  the  hands  of  the 
curator,  and  of  all  his  portion  of  the  commun- 
ity property,  and  of  all  the  fruits  and  revenuen 
of  his  sncccssion  from  the  day  of  the  death  of 
his  brother.  And,  in  adjudicating  upon  this 
claim,  the  court  recognized  the  rights  of  the 
appellant,  as  set  forth  in  his  petition,  and  de- 
cided that  he  became  entitled  to  the  pro|mrlv, 
as  heir,  immediately  upon  the  death  of  Fr.  M. 
Prevost. 

Now,  if  the  property  vested  in  him  at  that 
time,  it  could  vest  only  in  the  manner,  upon 
the  conditions  authorized  by  the  laws  of  tlie 
State.  And  by  the  laws  of  the  States,  as  they 
then  stood,  it  vested  in  him  subject  to  a  tax  u( 
ten  per  cent,  payable  to  the  State.  And  cer- 
tainly a  Treaty,  subsequently  made  by  the 
United  States  with  France,  could  not  devest 
rights  of  property  already  vested  in  thi- 
State,  even  if  the  words  of  the  Treaty  had 
imported  such  an  intention.  But  the  words 
of  the  article,  which  we  have  already  set  forth, 
clearly  apply  to  cases  happening  afterwards — 
not  to  cases  where  the  party  appeared,  after  the 
Treaty,  to  assert  his  rights,  but  to  cases  where 
the  right  afterwards  accrued.  And  so  it  was 
decided  by  the  Supreme  Court  of  tlie  State, 
and,  we  think,  rightly.  The  constitutionality 
of  the  law  is  not  disputed,  that  point  having 
been  settled  in  this  court  is  the  case  of  stager 
T.  Qrima,  8  How.  400. 

In  affirming  this  judgment.  It  is  proper  to 
say  that  the  obligation  of  the  Treaty  and  its 
operation  in  the  State,  after  it  was  made,  de- 
pend upon  the  laws  of  Louisiana.  The  Treaty 
does  not  claim  for  the  United  States  the  right 
of  controlling  the  succession  of  real  or  personal 
property  in  a  state.  And  its  operation  is  ex- 
pressly limited  "to  the  States  of  the  Union 
whose  laws  permit  it,  so  long  and  to  the  same 
extent  as  those  laws  shall  remain  in  force." 
And  as  there  is  no  Act  of  the  I^egislature  of 
Louisiana  repealing  this  law  and  accepting  the 
provisions  of  the  Treaty,  so  as  to  secure  to  licr 
citizens  similar  rights  in  France,  this  eonrt 
might  feel  some  difficulty  in  saying  that  it  was 
repealed  by  this  Treaty,  if  the  State  Court  hail 
not  so  expounded  its  own  law,  and  held  tliat 
Louisiana  was  one  of  the  States  in  which  the 
pro|K>8ed  arrangements  of  the  Treaty  were  to  be 
carried  into  ciTcct. 

U|>on  the  whole,  we  think  there  is  i<o  error 
In  the  judgment  of  the  SUtc  Court,  and  it 
must,  therefore,  be  affirmed. 
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PIERBK  FELIX  OOIRON  and  Marie  J.  T. 
Ooiron,  a  Minor  by  her  Next  Friend,  Pierre 
Felix  Coiron,  AppU., 

T. 

LAURENT  MILLAUDON  and   Edwasd   SUIT, 
Syndics,  Etc.,  of  Alexander  I^esseps,  et  aL 

<See  S.  C.  19  How.  113-116.) 

Neceasary  parties  to  bill — ^no  excuse  that  they 
are  out  of  jurisdiction — decree  cannot  be 
made  without  them— objection  may  be  taken 
in  court  below,  or  in  appellate  court. 

In  a  bill  to  set  aside  sale  and  distribution  of  In- 
solvent's property  (or  irrcKularltlcs,  by  two  of  bis 
heirs,  the  mortgnxe  creditors  or  their  represeota- 
tlTes  are  necessary  parties. 

That  they  were  out  of  the  jurisdiction  of  the 
court  is  oo  answer  to  the  objection. 

The  Circuit  Conrt  cannot  make  a  decree  in  the 
atieence  of  a  party  whose  rights  must  necessarily 
be  alTected  thereby. 

The  objection  may  be  talien  at  any  time  on  the 
hearing   in    the   appellate   court. 

(Mr.  Justice  Campoell,  haTing  been  of  counsel, 
did  not  sit  in  this  cause.) 

Argued  Dee.  11,  1856.       Decided  Jan.  15,  1867. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisi- 
ana. 

The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  by  the  appellants,  to  recover 
a  certain  plantation,  with  slaves,  profits,  rents, 
etc 

The  court  below  having  dismissed  the  bill 
for  want  of  equity,  the  complainants  have 
brought  the  case  here  on  appeal. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  H.  D.  Ogden  and  S.  Hunt  for  appel- 
ImnU. 

Mr.  J.  P.  Benjamin  for  appellees. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  decree  of  the 
District  Jud|!P,  sitting  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana. 

The  bill  was  filed  in  the  court  below  by  two 
of  the  heirs  of  J.  J.  Coiron,  against  Alexander 
Lesseps,  Laurent  Millaudon,  and  others,  to  set 
aaide  a  sale  of  a  plantation  and  slaves  to  the 
two  defendants  named,  in  1834,  in  pursuance 
of  proceedings  in  a  case  of  insolvency  before  a 
parish  court  in  the  City  of  New  Orleans. 

The  father  of  the  complainants  having  be- 
come insolvent  in  1833,  applied  to  the  court 
for  liberty  to  surrender  his  property  for  the 
benefit  of  Us  creditors,  and  that  in  the  mean- 
time all  proceedings  against  his  person  or 
property  might  be  stayed,  which  application 
was  granted,  and  the  surrender  of  his  property 
accepted. 

Theodore  Nicolet  was  appointed  syndic  of 
tbe  creditors,  and  such  proceedings  were  had, 
that  a  sale  of  the  plantation  and  slaves  was  di- 
rected in  March,  1834,  when  the  two  defend- 
ants became  the  purchasers.   The  inventory  of 
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the  debts  of  the  insolvent,  which  accompanied 
his  application  to  the  parish  court,  exceeded 
$177,000,  and  of  his  asseta,  $137,000.  The 
assets  sold  for  some  $77,000;  and  after  satisfy- 
ing the  charges  and  expenses  of  the  proceed- 
ings, the  balance  was  distributed  among  the 
creditors  under  tbe  direction  of  the  court.  This 
amount,  some  $60,000,  fell  short  of  satisfying 
the  claims  of  the  two  principal  creditors.  Van 
Brugh  Livingston,  and  Harriet,  his  wife,  of  New 
Yoric,  and  the  firm  of  Nicolet  &,  Co.,  of  New 
Orleans,  which  were  secured  upon  the  estate 
by  mortgages. 

The  object  of  this  suit  is  to  set  aside  the  sale 
on  the  ground  of  irregularities  in  the  insolvent 
proceedings,  which  are  set  forth  in  detail  in 
the  bill. 

The  court  below,  after  hearing  the  case  upon 
the  pleadings  and  proofs,  decreed  against  the 
complainants  and  dismissed  the  bill. 

The  record  is  quite  voluminous,  but  we  have 
stated  enough  *of  the  fact  to  presrnt  the  [*1 15 
questions  upon  which  we  shall  dispose  of  the 
case. 

According  to  the  law  of  Louisiana,  on  a  sur- 
render by  the  insolvent  of  his  property  for  the 
benefit  of  ereditors,  the  estate  vests  in  the 
latter  sub  modo,  and  is  disposed  of  by  them 
through  the  agency  of  the  syndic,  under  the 
supervision  and  control  of  tbe  court  before 
wliam  the  proceedings  take  place.  2  Rob. 
183.  194. 

They  appoint  the  syndic  and  fix  the  terms 
and  conditions  of  the  sale,  and  have  the  charge 
of  the  estate  in  the  meantime  between  tbe  sur- 
render and  the  final  disposition. 

The  ereditors,  therefore,  are  the  parties  chief- 
ly concerned  in  these  proceedings;  and  as  it 
respects  those  to  whom  the  proceeds  of  tbe 
estate  have  been  distributed,  they  are  directly 
interested  in  upholding  the  sale;  for,  if  it  is  set 
aside,  and  the  proceedings  declared  a  nullity, 
they  would  be  liable  to. giund  the  share  of  the 
purchase  money  each  one  had  received  in  the 
distribution. 

A  court  of  equity,  in  setting  aside  a  deed  of 
a  purchaser  upon  grounds  other  than  positive 
fraud  on  his  part,  sets  it  aside  upon  terms,  and 
requires  a  return  of  the  purchase  money,  or 
that  the  conveyance  stand  as  a  security  for  its 
payment.  1  Johns.  Ch.  478;  4  Johns.  636,  508, 
590. 

This  constitutes  the  essential  difference  be- 
tween relief  in  equity,  and  that  afforded  in  a 
court  of  law.  A  court  of  law  can  hold  no  mid- 
dle course.  The  entire  claim  of  each  party  must 
rest,  and  be  determined  at  law,  on  the  single 
point  of  the  validity  of  the  deed;  but  it  is  the 
ordinary  case  in  the  former  court,  that  a  deed 
not  absolutely  void,  yet,  under  the  circum- 
stances, inequitable  as  between  tbe  parties, 
may  be  set  aside  upon  terms. 

Nicolet  &  Co.,  and  Van  Brugh  Livingston 
and  wife,  the  mortgage  creditors,  or  their  legal 
representatives,  were,  therefore,  necessary  par- 
tics  to  the  bill,  as  any  decree  made  in  the  case 
disturbing  the  sale  may  seriously  affect  their 
interests. 

This  objection  has  been  anticipated  in  the 
bill,  and  an  averment  made  that  these  parties 
were  out  of  the  jurisdiction  of  the  court.  But 
it  is  well  settled,  that  neither  the  Act  of  Con- 
gress of  1830  (6  U.  S.  Stat,  at  L.  321,  sec.  1), 
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nor  the  47tb  rule  of  this  court,  enables  the 
'Circuit  Court  to  make  a  decree  in  a  suit  in  the 
absence  of  a  party  whose  rights  must  necessa- 
rily be  affected  by  such  decree,  and  that  the  ob- 
i'ection  may  be  taken  at  any  time  upon  the 
tearing,  or  in  the  appellate  court.  17  How. 
130;  1  Pet.  2»9. 

We  think  the  decision  of  the  court  below  was 
right  in  dismissing  the  bill,  and  therefore  af- 
firm the  decree. 


••]    'BENJAMIN  F.  MORGAN,  Plaintiff  in 
Error, 

V. 

ALFRED  G.  CURTENIUS  and  John  L.  Gris- 
wold. 

(See  S.  0.  19  How.  8,  9.) 

Important  paper  omitted  in  record,  .ordered  to 
be  supplied. 

Where  a  paper,  wblcb  may  be  Important  to  tbe 
decision  of  tbe  matter  In  controTersy  between  the 
parties,  has  been  omitted  In  tbe  record,  and  wIilcU 
paper  was  olTered  In  evidence  by  tbe  defendants, 
and  must  have  been  deemed  material  to  their  de- 
fense ;  tbe  court  tbink  It  would  not  be  just  to  tbem 
to  proceed  to  Qnal  Judgment,  without  having  this 
pa|)er  before  them. 

And  the  defendants  having  no  counsel  In  this 
court,  the  court  of  Its  own  motion  order  the  case 
to  be  contlntied,  and  a  certiorari  Issued  to  tbe  Cir- 
cuit Court,  directing  It  to  supply  the  omission  and 
return  a  full  and  correct  transcript  to  this  court, 
on  or  before  tbe  first  day  of  tbe  next  term. 

Submitted  Dec.  31,  1856.  Decided  Jan.  15,  1857. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Illinois. 
Mr.  Wasbburne  for  plaintiff  in  error. 
Mr.  Purple,  counsel  of  record  in  this  court, 
did  not  appear  nor  file  any  brief. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  coitrt: 

Upon  examining  the  transcript  of  the  record 
filed  in  this  case,  we  find  that  it  is  imperfect, 
and  that  a  paper  has  been  omitted  which  may 
be  important  to  the  decision  of  the  matter  in 
controversy  between  tbe  parties. 

The  bill  of  exceptions  upon  which  the  case 
is  brought  before  this  court,  after  stating  that 
the  defendants  read  in  evidence  tlic  deed  from 
Bogardus  to  Underbill,  under  which  they  claim 
title,  proceeds  in  the  following  words: 

"The  defendants  next  offered  in  evidence  to 
the  jury  a  certificate  of  the  Register  of  the 

Land  Office  at  Quincy,  dated  ,  which  is 

in  the  words  and  figures  following,  to  wit:" 

But  the  certificate  thus  referred  to  is  not  in- 
serted in  the  exception,  nor  its  contents  stated 
in  any  part  of  the  transcript.  And  as  this 
paper  was  offered  in  evidence  by  the  defend- 
ants, it  must  have  been  deemed  material  to 
their  defense;  and  the  court  think  it  would  not 
be  just  to  them  to  proceed  to  final  judgment, 
without  having  this  paper  before  us. 

And  as  the  defendants  have  no  counsel  ap- 
pearing in  their  behalf  in  this  court,  the  court 
of  its  own  motion  order  the  case  to  be  con- 
tinued, and  a  certiorari  issued  in  the  usual  form 
to  the  Circuit  Court,  directing  it  to  supply  tbe 
omission  above  mentioned,  and  return  a  full 
and  correct  transcript  to  this  court,  on  or  be- 
fore the  first  day  of  the  ceyt  term. 
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The  court  made  the  following  order: 
Upon  an  inspection  of  the  record  of  this 
cause,  it  appearing  to  the  court  here  that  the 
bill  of  exceptions  states  that  "the  defendants 
offered  in  evidence  to  the  jury  a  certificate  of 
the  •Register  of  the  Land  Office  at  Quincy,  [*» 

dated  ,  which  is  in  the  words  and  figures 

following,  to  wit:"  and  that  the  said  certificate, 
thus  referred  to,  is  not  inserted  in  the  excep- 
tion, nor  its  contents  stated  in  any  part  of  the 
transcript;  on  consideration  whereof,  it  is  now 
here  ordered  by  this  court,  that  a  writ  of  certi- 
orari be,  and  the  same  is  hereby  awarded,  to  be 
issued  forthwith,  and  to  be  directed  to  the 
Judges  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Illinois,  commanding 
them  to  supply  the  omission  above  mentioned, 
and  return  a  full  and  correct  transcript  to  this 
court,  with  this  writ,  on  or  before  the  first  day 
of  the  n«zt  term  of  this  court. 


BURR  H.  BETTS,  Appt., 

v. 

JOHN  H.  LEWIS  and  Mary  M.  F.  Lewis,  Hi* 

Wife. 

(See  S.  C.  19  How.  72,  73.) 

Equity  practice  prescribed  by  this  court — same 
in  all  the  States — dismissal  of  bill  for  want 
of  equity,  while  exceptions  to  answer  are 
pending,  not  permitted. 

The  equity  practice  of  the  courts  of  the  United 
States  Is  governed  by  rules  proscribed  by  this 
court,  and   Is  tbe  same  In   all   tbe   Stales. 

This  prnctice  does  not  sanction  the  dismissal  of 
tbe  bill  on  motion  made  wblle  the  parties  are  per- 
fecting tbe  pleadings. 

Argued  Jan.  2,  1857.      Decided  Jan.  20,  1857. 

THE  bill  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Northern 
District  of  Alal>am.i.  by  tbe  appellant,  to  re- 
cover a  certain  legacy. 

On  motion,  the  bill  was  dismissed  for  want 
of  equity,  by  the  court  below;  thereupon  the 
complainant  took  an  appeal  to  this  court. 
Mr.  A.  P.  Butler  for  appellant. 
Mr.  Reverdy  Johnson  for  appellees. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  decree  of  the 
District  Ourt  of  the  Ilnited  States  for  the 
Northern  District  of  Alabama,  having  the 
powers  of  a  circuit  court.  The  appellant  filed 
his  bill  in  that  court  to  charge  a  legacy  on 
property  alleged  to  have  come  to  the  hands  of 
the  respondents,  and  to  be  cbargeable  with  its 
payment.  After  answers  had  been  file<l,  and 
while  exceptions  to  one  of  tbe  answers  were 
pending,  the  respondents  moved  to  diamiss  the 
l>ill  for  want  of  equity,  and  the  court  ordered 
it  to  be  dismissed.  This  was  irregular,  and  tlic 
decree  must  be  reversed.  It  is  understood  to 
be  in  conformity  with  the  practice  of  the  State 
courts  of  Alabama  to  entertain  such  a  motion 
at  any  stage  of  the  proceedings.  But  tlx- 
eqttity  practice  of  the  courts  of  the  United 
States  is  govei^ed  by  the  rules  prescribed  by 
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this  court  under  the  authority  conferred  upon 
it  l>y  the  Act  of  Congresa  (McDonald  v.  Smal- 
Icy,  1  Pet.  020),  and  is  the  same  in  all  the 
States.  And  this  practice  does  not  sanction  the 
dismissal  of  the  bill,  on  a  motion  made  while 
the  parties  are  perfecting  the  pleadings.  The 
question  whether  the  bill  contains  any  equity, 
may  be  raised  by  a  demurrer.  If  the  defendant 
answer,  this  qtiestion  cannot  be  raised  until  the 
hearing.  Non  constat,  that  a  defect  may  not  be 
r«-iiiov«l  before  the  hearing. 

The  case  must  he  remanded  to  the  Circuit 
Court,  and  if  any  defects  exist  in  the  bill  capa- 
ble of  being  cured  by  amendments,  as  no  rep- 
lication has  been  filed,  it  is  within  the  rules  of 
ordinary  practice  to  allow  them  to  be  made. 


JAMES  MEEGAN,  PUT.  in  Er^ 

JEREMIAH  T.  BOYLE. 

(See  S.  C.  19  How.  130-150.) 

Common  law  was  adopted  in  Missouri  Territory 
in  1816 — wife's  succession  administered  with- 
out husband's  control — recorded  copy  not  evi- 
dence where  original  is  not — Spanish  law  as 
to  wills — will  dormant  for  fifty  years — proof 
of  ancient  instrument — Missouri  territorial 
limitations. 

The  common  Inn-  was  adnptod  In  ^tissoiirl  Terrl- 
t'<ry  lo  181C  and  Kovcrns  all  subseqvirnC  Icsal  trans- 
i.  I'oas. 

\  succession  arrriitnic  to  the  wife  diirlnx  mnr- 
ri.i--"  Is  her  nsraphernnl  property,  which  she  may 
sdn>inister  without  consent  or  control  of  the  bus- 
bnttd. 

'I'lip  wife  may  gXvr  the  control  of  this  property. 
Id  wrllltif;,  to  hpr  hiislinnd. 

The  husband  hnd  no  power,  without  the  wife's 
coDcurreoce  and  action,  to  convey  her  real  estati>. 

If  an  orldnal  deed  Is  not  evidence  a  recorded 
copT  of  It  cannot  be  read. 

Ity  the  Spanish  law  a  will  was  required  to  be 
proved  by  the  attestlne  wltnefses  within  one 
month  aftpr  the  docease  of  the  testator;  and  when 
proved.  Is  ren"lred  to  lie  recorded. 

Ity  It,  the  testator  cannot  disinherit  a  child  wlth- 
opt  namInK  the  child  and  the  reasons  for  dolnc  so. 

\o  heir  can  claim  a  devise  without  performlDfc 
tht»  condition  annexed  to  It. 

If  the  will  hnd  been  a  crennlne  Instrument,  It 
n>i!ld  not.  It  would  seem,  have  remained  dormant 
llttv    years,   without  Judicial    artion. 

Here  It  has  not  l)een  treated  ns  valid,  as  no  claim 
has  been  set  up  under  It.  and  the  heirs  have  acted 
In  reinird  to  their  father's  estate  as  It  lie  had  died 
IntoKtate. 

The  rule  admlttlne  a  will  In  evidence  without 
proof,  as  an  nnrlent  Instrument,  embraces  no  In- 
strument which  Is  not  valid  on  Irs  fnce,  and  which 
does  not  contain  every  essential  requirement  of 
the  law. 

By  Act  of  Decemher  17.  1S18.  the  Missouri  Terri- 
torial Leclslature  abolished  rules  of  prescription 
nnder  the  Snanlsb  law  In  real  anions,  and  subsM- 
tnted  a  limitation  of  twentv  years  after  action  ac- 
•■nie<l,  and  In  ease  of  disability  by  coverture,  twen- 
ty »enr«  after  II  ceased. 

Hy  revised  Code  of  March  10.  IRn.l.  tittn.  "fc.  11. 
thig  Aet  shnll  not  spply  to  any  actions  commenced. 
or  richt  of  nctlon  necrued.  l^efore  It  lakes  eflfert,  but 
the  same  shall  remain  subject  to  the  laws  then  In 
loree. 

By  the  limitation  Act  of  181R  no  laches  can  lie 
rharzed  aimlnst  femes  covert  nntll  dlscoverlnre; 
snch  act  does  not  bezln  to  run  aealnst  them  until 
tbey  became  discovert. 


NoTR. — Proof  of  ancient  documents.     Alteration 
•f  lostniments— see  note  to  Coulson  v,  Walton,  9  I... 
«<l-  0.  8.  51, 
19  h.  ed. 


Argued  Dec  82,  18S6.      Decided  Jan.  20,  1867. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 

This  was  an  action  of  ejectment,  brought  in 
the  Circuit  Court  of  the  Lnited  States  for  the 
District  of  Missouri,  by  the  defendant  in  error, 
for  the  recovery  of  a  common  field  lot  in  the 
City  of  St.  Louis.  The  plaintiff  obtained  a  ver- 
dict and  judgment  in  the  court  below,  for  an 
undivided  two  fifths  of  a  portion  of  the  prem> 
ises  in  question.  The  defendant  brought  the 
case  here  on  a  writ  of  error. 

A  very  full  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  H.  S.  Geyer,  for  the  plaintiff  in  error: 

The  Circuit  Court  erred  In  rejecting  the  doc- 
timentary  evidence  offered  by  him  at  the  trial. 

1.  The  instrument  purporting  to  be  the  deed 
of  the  heirs  of  Moreau  to  Chouteau,  dated  Sept. 
3,  1818,  and  that  offered  as  the  act  of  Pierre 
Reaume  and  wife,  dated  Nov.  6,  1819,  ought 
to  have  been  admitted  in  evidence. 

The  execution  of  the  last-mentioned  deed 
was  fully  proved  by  proof  of  the  death  of  the 
subscribing  witnesses  and  their  handwriting. 

Both  instrumenta  were  more  than  thirty 
years  old  at  the  time  of  trial,,  and  proved  them- 
selves. The  bare  production  of  them  was  suf- 
ficient to  entitle  them  to  be  read. 

1  Grecnl.  £v.  sec.  21,  p.  142. 

The  presumption  of  the  due  execution  of 
these  instruments  is,  moreover,  corroborated  by 
the  facts  and  circumstances  in  evidence  at  the 
trial. 

2.  It  is  proved  that  several  of  the  parties  col- 
lected at  St.  I.«ui8  from  other  places  for  the 
purpose  of  making  a  conveyance  of  their  inter- 
est in  the  land,  at  about  the  time  of  the  date  of 
the  first  instrument,  and  afterwards  declared 
that  they  had  sold  to  Pierre  Chouteau. 

The  existence  of  the  deed  soon  after  is  es- 
tablished by  the  official  certificates  appended. 

.3.  The  title  of  Chouteau,  as  derived  from  the 
heirs  of  Moreau,  is  recited  in  his  deed  to 
Mullanphy,  executed,  acknowledged  and  re- 
corded in  1819. 

4.  Both  the  instruments  rejected  by  the  court, 
were  recorded  in  the  proper  office  and  were  in 
the  possession  of  ifullan|>hy,  under  whom  the 
defendant  below  claimed,  more  than  thirty 
years  before  the  trial. 

5.  Mnllnnphy,  the  grantee  of  Chouteau  and 
those  claiming  under  him,  have  been  in  undis- 
turbed possession  of  the  land,  claiming  tmder 
those  deeds  more  than  thirty  years. 

6.  All  the  parties  grantors,  except  Alexis  and 
Joseph  Moreau.  resided  in  the  County  of  Rt. 
Louis,  and  no  one  of  them  ever  set  up  a  claim 
to  the  land. 

See  1  Oreenl.  Ev.  sec.  21,  pp.  143,  144.  .'>70, 
and  cf..<es  there  cited;  Gray  v.  Gardner,  3  Mass 
399;  colman  v.  Anderson,  10  Mass.  105;  Shaller 
v.  Brand,  6  Binn.  43.5;  Lee  v.  Tapscott,  2  Wash. 
Va.,  276;  Doc.  ex  dem.  Clinton,  v.  Plielps.  9 
.Johns.  109;  Same  v.  CnmplK-ll,  10  Johns.  470; 
Newman  v.  Stiidley,  5  Mo,  291, 

If  the  antiquity  of  the  instrument,  together 
with  the  facts  and  circumstances  disclosed  at 
the  trial,  were  not  absolutely  conclusive  of 
their  due  cxeeiitinn,  they  at  least  afford  a  fair 
and  reasonable  presumption  of  that  fact,  and 
ou^ht  to  have  been  referred  to  the  consideration 
37  &77 
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of  the  jury,  to  whom  alone  it  belonged  to  deter- 
mine upon  the  precise  force  and  effect  of  the 
circumstances  proved,  and  whether  they  were 
sufficiently  satisfactory  and  convincing  to  war- 
rant them  in  finding  the  fact. 

1  Phil.  Ev.  437. 

The  fact,  if  it  had  been  found  by  a  jury  or 
admitted,  that  the  deed  of  Sept.  3,  1818,  was 
"not  signed  or  acknowledged  by  Marie  Collin, 
Angelique  Mallette,  and  Helen  Cerrfi,  and  had 
not  been  executed  by  any  person  under  whom 
the  plaintiff  claims,  would  not  authorize  the 
rejection  of  the  deed;  it  being  admitted,  and 
very  fully  proved,  that  it  was  duly  executed  by 
other  parties  having  title  as  tenants  in  common 
in  the  land. 

The  plaintiff  exhibited  no  conveyance  or 
other  evidence  of  title  from  Marie  Collin,  and 
if  her  interest  was  not  conveyed  by  the  deed  of 
1^18,  it  passed  on  her  death  (she  having  died 
without  issue)  to  her  brothers  and  sisters,  and 
their  descendants.  Nor  does  he  derive  title 
under  Angelique  Mallette,  or  Helen  Cerr£,  by 
any  act  of  theirs  or  of  their  representatives. 
His  claim  is  founded  on  a  sheriff's  sale  on  exe- 
cution (without  any  judgment  produced) 
against  Angelique  Mallette,  Pierre  Willimen, 
and  Malanie  Cerr<,  his  wife,  Felix  Pingal  and 
Josephine  Cerr£,  his  wife,  by  her  guardian, 
which  Malanie  and  Josephine  are  two  of  three 
surviving  children  of  Helen  Cerrg.  The  latter, 
Josephine,  was  probably  dead  at  the  time  of  the 
sale,  and  if  living,  an  infant.  At  most,  the 
plaintiff  could  claim  only  one  share  and  two 
thirds  of  another;  and  it  was  competent  for  the 
defendant  to  give  in  evidence  conveyances  from 
the  other  parties  in  interest. 

The  deed  of  Sept.  3,  1818,  was  duly  acknowl- 
edged, and  the  execution  of  it  was  proved  at 
the  trial  by  proof  of  the  handwriting  of  Thomas 
R.  Musick,  in  whose  presence  it  was  signed 
and  acknowledged.  The  execution  of  the  deed 
of  Reaume  and  wife  is  proved  beyond  con- 
troversy. Joseph  Menard,  Klinor  Ortiz,  and 
Marceline  Reaume,  are  the  children  and  heirs 
of  Marie  Louise  Menard,  deceased,  who  was  a 
daughter  of  Francis  Moreau,  and  wife  of  Joseph 
Menard,  deceased. 

The  execution  of  the  same  deed  by  Alexis 
Moreau,  and  by  Joseph  Moreau,  is  fully  estab- 
lished. 

But  it  is  sufficient.  If  the  deed  was  executed 
by  any  one  of  those  having  title  under  Francis 
Moreau,  to  entitle  the  defendant  to  read  it  in 
evidence;  if  admitted,  the  plaintiff  could  not 
have  recovered,  there  being  no  proof  of  an  act- 
ual ouster,  or  any  act  equivalent. 

Rev.  Code  of  Mo.  1845,  tit.  Ejectment,  S.  1. 

2.  The  will  of  Francis  Moreau,  being  one  of 
the  archives  of  the  Spanish  government  de- 
posited in  the  office  to  the  Recorder  of  St.  Louis 
County,  and  therein  recorded  and  duly  certi- 
fied, was  competent  evidence  by  the  statute  law 
of  Missouri. 

Rev.  Code  1845,  tit.  Evidence,  8.  12. 

This  document  is  what  is  called  an  open 
testament,  being  dictated  viva  voce.  It  was 
made  before  the  Commandant  in  lieu  of  a  no- 
tary, in  the  presence  of  a  sufficient  number  of 
witnesses,  and  afterwards  deposited  and  pre- 
served among  the  archives  of  the  government, 
and  needed  no  proltate  to  give  it  effect. 

Pnrtidas,  L.  3,  T.  1,  B.  6;  Novis.  A.  Recop. 
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L.  1,  T.  18,  B.  10;  Schmidt's  Civil  Law,  tit.  7» 
C.  6. 

In  Upper  Louisiana,  the  commandants  of  the 
posts  or  some  one  designated  by  the  Lieuten- 
ant-Governor,  were  substituted  for  the  notar- 
ies, and  their  acts  have  always  been  regarded  aa- 
notarial  acts,  and  of  the  same  effect. 

See  McNair  v.  Hunt,  6  Mo.  300. 

The  will  contains  no  condition  precedent  to- 
the  operation  of  the  clause  by  which  Joseph 
Moreau  is  instituted  universal  heir,  and  if  it 
did,  proof  of  performance  would  not  be  a  nec- 
essary preliminary  to  the  admission  of  the  doc- 
ument in  evidence.  The  will  is  not  void  oa 
account  of  the  institution  of  a  universal  heir — 
the  effect  is  only  to  give  to  him  that  portion 
of  the  estate  disposable  by  testimentary  dona- 
tion, which  in  this  case  is  one  third;  the  resi- 
due will  pass  to  the  heirs  ab  intestato.  The  ac- 
ceptance of  the  donation  by  the  instituted  heii» 
is  not  more  necessary  than  the  acceptance  of 
the  succession  by  the  legal  heirs— in  either 
case  it  may  be  expressed  or  implied;  and  wboi 
material  is  a  question  of  fact  for  the  jury. 

Schmidt's  Civil  Law,  tit.  7,  ch.— ,  art.  1058; 
ch.  8,  art.  1177,  tit.  8,  ch.  S;  Novis.  Recop.  L. 

I,  T.  18,  B.  10;  18  Law  of  Toro;  Partidas,  It 

II,  13,  15,  tit.  6,  B.  6. 

Messrs.  W.  L.  William*  and  Samuel  T.  Glov- 
er, for  the  defendant  in  error: 

1.  The  property  in  dispute  belonged  to  Fran- 
cis Moreau,  and  on  his  death,  which  took, 
place  prior  to  the  change  of  government,  de- 
scended to  his  children.  It  was  afterwards  by 
the  Acts  of  Congress,  June  13th,  1812,  and 
April  29th,  1816,  confirmed  to  the  children  in- 
virtue  of  their  father's  right.  The  children, 
originally  seven,  were  reduced  to  six,  by  the 
death  of  Louis,  intestate  and  without  iss|ie. 
By  the  death  of  Marie,  intestate  and  without, 
issue,  they  were  reduced  to  five.  The  plain- 
tiff derived  his  title  from  two  of  the  surviving 
daughters,  Angelique  and  Helen,  and  may  there- 
fore be  said  to  claim  under  Louis,  Maiie,  Helen 
and  Angelique.  It  was  conceded  at  the  trials 
that  the  property  vested  in  the  daughters  in 
this  way  was  paraphernal,  according  to  the 
code  of  laws  lately  prevailing  here.  "A  suc- 
cession accruing  to  the  wife  during  marriage  i» 
her  paraphernal  property,  which  she  may  ad- 
minister without  the  authorisation,  consent  or 
interference  of  her  husband." 

Flower  v.  O'Connor,  8  Mart.  N.  S.  556; 
Savenat  v.  Le  Breton,  1  La.  520. 

This  species  of  property  could  not  be  sold  by 
the  huslMtnd,  without  the  consent  of  the  wife. 

O'Connor  v.  Barre,  3  Mart.  455. 

The  property  a  woman  inherits  during  mar^ 
riage  is  paraphernal. 

Allen  V.  Allen,  0  Rob.  104. 

The  woman  is  accustomed  to  bring,  besides- 
her  portion  (dot),  other  property  which  is 
called  paraphernalia,  and  which  is  or  are  the 
property  and  things,  whether  (muehles)  per- 
sonal or  (reeles).  real,  which  wives  retain  for 
their  separate  use.  From  this  definition  it 
follows, 

1.  That  if  the  wife  gives  to  the  husband  this 
property,  with  the  ihtention  that  he  may  have 
(he  dominion  (senorio)  of  it,  he  shall  possess  it 
during  niariiage;  and  if  she  should  not  do  this 
expressly  in  writing,  the  dominion  of  suck 
property  shall  always  be  in  the  wife. 

1  White,  New  Recop.  p.  58. 
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On  tlie  Mim  page,  aote  33,  it  is  said  tliat 
PaiacioB  quest  ions  tiie  necessity  of  a  writing, 
bnt  says  it  must  appear  tliat  the  wife  made  a 
gift  to  her  husband,  with  the  intention  of  giv- 
ing bim  dominion  over  it. 

2.  Tlie  supposed  deed  of  Angelique  Mailette, 
Marie  Collin,  and  Helen  Cent,  was  properly 
excluded  from  the  jury  as  a  conveyance  of 
their  property. 

1.  I'hc  su|i|)0Ked  deed  was  not  valid  under 
the  Spanish  law,  as  to  Marie  Collin,  because 
her  husband  did  not  exec-ute  it. 

2.  It  was  not  valid  as  to  either  of  the  wom- 
en, because  it  does  not  appear  that  either  of 
them  ever  signed  it  or  asHcnted  to  it,  nor  that 
either  of  them  ever  knew  of  its  existence  in 
the  life  of  her  husband;  nor  does  it  appear 
that  either  of  them  ever  gave  her  husband  the 
property  or  power  to  sell  it. 

3.  That  the  supposed  deed  was  not  valid  un- 
der the  common  law,  which  was  introduced 
into  the  Territory  Jan.  19,  1816,  is  too  obvious 
for  comment. 

1  Ter.  Laws  of  Mo.  436. 

4.  The  facts  in  evidence  did  not  authorlM 
any  presumption  of  the  execution  of  the  instru- 
ment by  the  married  women.  It  was  insisted 
■t  the  trial,  that  the  supposed  deed  should  be 
admitted,  that  it  might  be  submitted  to  the 
jary,  wliether,  under  all  the  evidence  in  the 
cause,  they  would  not  presume  a  conveyance 
by  them  to  the  parties  in  possession.  The  po- 
sition on  the  other  side  was  this:  that  if  the 
husband  conveys  the  wife's  land,  and  possession 
is  taken  under  the  conveyance,  and  is  continued 
for  thirty  years,  and  is  open  and  notorious,  and 
then  the  husband  dies,  any  subsequent  claim 
by  the  wife  is  overturned  by  the  presumption 
of  fact  arising  on  these  circumstances,  that  she 
has  conveyed  the  property.  To  our  minds  this 
is  a  monstrous  proposition.  The  discussion  of 
it  is  undertaken  with  the  apology  that  it  was 
pressed  with  a  great  deal  of  zeal  at  the  trial, 
and  is  perhaps  to  constitute  the  principal  point 
in  the  cause  in  this  court.  Nothing  is  more  in- 
telligible than  the  principle  on  which  a  convey- 
ance is  presumed.  It  is  well  stated  as  follows: 
"The  rational  ground  for  presumption  is,  when 
tiM  conduct  of  the  party  out  of  possession  can- 
not be  accounted  for  without  supposing  that 
the  estate  has  been  conveyed  to  the  party  in 
possession." 

Kingston  r.  Lesley,  10  8.  ft  R.  31)1. 

"It  is  founded  on  the  consideration  that  the 
facts  and  circumstances  are  such  as  could  not, 
according  to  the  ordinary  course  of  human  af- 
fairs, occur  without  presuming  a  transfer  of 
title,  or  an  admission  of  an  existing  adverse 
title  in  the  party  in  possession." 

Jackson  v.  Porter,  1  Paine,  457. 

•The  presumption  may  always  be  rebutted, 
by  showing  that  the  possession  held  or  privi- 
lege exercised  was  perfectly  consistent  with  the 
right  or  interest  of  the  party  who  afterwards 
sets  up  the  adverse  claim." 

Daniel  v.  North,  11  East,  372. 

"And  this  presumption  in  favor  of  a  grant, 
and  against  written  evidence  of  title,  can  never 
arise  from  mere  neglect  of  the  owner  to  assert 
his  riglits,  where  there  has  been  no  adverse 
title  or  enjoyment  by  those  in  whose  favor  the 
eonveysnoe  is  to  be  presumed." 

Srhsuher  t.  Jackson,  2  Wend.  37;  Doe  T.  But- 
IS  Is.  ed. 


ler,  S  Wend.  163;  Lynde  r.  Denison,  3  Conn. 
396;  Ricard  v.  Williams,  7  Wheat.  109;  Bob. 
Frauds,  67,  not*. 

"As  soon  as  it  appears  that  during  the  time 
in  which  it  is  presumed  the  party  would  have 
asserted  his  right,  if  he  had  one,  that  party  was 
under  a  legal  disability,  which  prevented  or 
excused  it,  there  is  an  end  of  the  presumption." 

Martin  v.   State  of   Tenn.   10  Humph.   167. 

What  was  the  condition  of  the  persons  here, 
against  whom  presumptions  are  supposed  to 
rise?  Marie  Collin  was  married  in  1803,  and 
so  remained  till  March  22,  1840.  Angelique 
Mallette  was  a  married  woman  from  1804  till 
April  10,  1844.  Helen  Cent  was  married  at  the 
date  of  the  supposed  deed,  and  so  remained 
till  1838.  The  common  law  was  introduced 
into  the  Territory  of  Missouri  Jan.  19,  1816  (1 
Ter.  Laws  Mo.  436),  and  placed  these  women 
under  all  the  disabilities  belonging  to  that  code. 
When  their  property  was  sold  by  their  hus- 
bands, there  was  no  possible  mode  in  which 
they  could  interpose  a  legal  objection.  No 
remedy  known  to  the  law  within  their  reach, 
to  redress  the  wrong  done;  their  silence,  then, 
is  perfectly  consistent  with  their  rights.  They 
seemed  to  acquiesce  in  the  possession  because 
they  could  not  help  it.  They  could  not  sue; 
and  reason  would  seem  to  indicate  that  in 
such  case  they  should  be  excused  for  not  suing. 
Hut  just  the  reverse  is  the  argument  of  the 
plaintilT  in  this  court.  He  contends  that  the 
same  law  which  put  it  out  of  their  power  to 
sue,  at .  the  same  moment  declared  that  if 
they  did  not  sue,  it  must  be  presumed  that  they 
had  surrendered  their  titles.  The  plaintiff  in 
error  claims  that  it  has  been  so  decided  in 
Melvin  v.  Proprietors  of  Locks  and  Canals  on 
the  Merrimac  Kiver,  16  Pick.  140.  In  that  case, 
the  course  of  the  opinion  was  such  as  to  indi- 
cate a  predetermined  purpose  of  the  court  to 
rob  the  plaintiff  of  his  lands;  and,  that  pur- 
pose was  carried  out  in  17  Pick.  23!),  when  the 
case  was  again  before  the  court.  Facts  which 
transpired  after  the  marriage,  were  allowed  to 
go  to  the  jury,  as  evidence  of  a  grant  prior  to 
the  marriage. 

It  is  well,  perhaps,  that  there  is  one  case  on 
record  in  which  an  intelligent  court  has  been 
found  to  set  down  in  a  deliberate  opinion,  the 
absurdities  of  the  doctrine  contended  for  by  the 
pl.iintiir. 

In  the  ease  of  Weatherhead's  T/Cssee  v.  Bas- 
kcrville,  U  How.  329,  the  subject  was  thor- 
oughly discussed,  and  settled  by  an  opinion  of 
this  court.  The  court  say:  "The  rule  in  such 
rnsp  is,  that  when  a  person  is  under  a  legal 
incapacity  to  litigate  a  right  in  a  court  of  jus- 
tice, and  there  has  been  no  relinquishment  of 
it  by  contract,  a  release  of  it  cannot  lie  pre- 
sumed from  the  circumstances  over  which  the 
person  had  no  control,  happening  before  the  in- 
capacity to  sue  has  been  removed."  A  married 
woman  "cannot  sue  without  the  assent  and 
association  of  her  husband,  for  any  property 
which  she  owns,  or  to  which  she  may  lircome 
entitled,  in  any  of  the  ways  in  which  that  may 
occur."  "For  this  cause  it  is,  the  Statute  of 
Limitations  does  not  run  against  her  during 
coverture."  She  is  presumed  to  "act  under  the 
coercion  of  her  husband. 

When  there  is  a  statute  of  limitation  appli- 
cable to  the  case,  presumptions  are  never  per- 
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mitted;  "for,  to  presume  a  grant  in  a  case 
where  the  title  would  otherwise  be  protected 
by  the  statute,  would  be  a  plain  evasion  of  the 
statute." 

Cow.  ft  Hill's  Notes,  356,  357,  n.  311. 

3.  It  has  been  supposed  that  in  Missouri 
the  law  in  force  at  the  dissolution. of  the  mar- 
riage by  death,  fixes  the  marital  rights  depend- 
ent on  that  event,  and  not  the  law  which  was 
in  force  at  the  time  of  the  marriage. 

Riddick  v.  Walsh,  15  Mo.  S37. 

This  case,  it  is  said,  is  broad  enough  to  give 
to  the  husband  a  tenancy  by  courtesy,  in  lands 
vested  in  the  wife  prior  to  the  Statute  of  Mis- 
souri, July,  1807  (1  Ter.  Laws,  131,  sec.  16), 
which  introduced  that  tenure  amongst  us.  if 
this  be  the  force  of  the  case  of  Riddick  v. 
Walsh,  IS  Mo.  637,  then  the  husbands  of  Ma- 
dame Cent,  and  Madame  Mallette,  by  virtue 
of  the  Act  of  July,  1807,  the  prior  marriage 
and  the  issue  bom,  became  tenants  by  courtesy, 
which  was  a  particular  estate  for  life  in  the 
husbands. 

Reaume  t.  Chambers,  22  Mo.  .37— see  ap- 
pendix;   Alexande*  v.  Warrance,  17  Mo.  220. 

The  introduction  of  the  common  law  in  1816 
(1  Ter.  Laws  436),  though  it  did  not  give  ten- 
ancy by  courtesy  to  Madame  Collin's  husband, 
■he  never  having  had  issue,  did  nevertheless, 
upon  the  above  view  of  Riddick  v.  Walsh,  give 
him  an  estate  of  freehold  in  the  lands  of  his 
wife,  determinable  with  her  life. 

2  Kent's  Com.  130. 

If  this  view*  is  correct,  then  the  deed  of  An- 
toine  Mallette  and  Pierre  Cerr£  passed  to 
Chouteau  their  life  estates  as  tenants  by  the 
courtesy;  and  there  was  also  outstanding  in 
Louis  Collin,  during  the  whole  of  his  life,  a 
freehold  estate  Which  was  interposed  between 
his  wife  and  any  claim  by  her  to  the  land  in 
controversy. 

When  the  plaintiff,  therefore,  establishml  that 
the  husbands  of  Madame  Cerrfi  and  Madame 
Mallette  became  tenants  by  courtesy,  by  force 
of  the  Act  of  July,  1807,  and  that  Louis  Collin 
took  a  freehold  by  force  of  the  common  law  in- 
troduced in  1816,  he  shows  that  the  women  in 
question  had  no  title  to  the  property  in  dis- 
pute while  the  husbands  were  living,  and  conse- 
quently that  their  causes  of  action  did  not  ac- 
crue to  them  till  they  were  respectively  dis- 
covert. 

Then  there  is  no  possible  ground  upon  which 
any  presumption  can  rest;  they  had  really  no 
interest  in  the  property — nothing  to  convey — 
nothing  which  the  presumption  of  a  convey- 
ance can  reach. 

"Neither  a  descent  cast,  nor  the  Statute  of 
Limitations,  will  affect  a  right,  if  a  particular 
estate  existed  at  the  time  of  the  disseisin,  or 
when  the  adverse  possession  began,  because  a 
right  of  entry  in  the  remainderman  cannot 
exist  during  the  existence  of  the  particular  es- 
tate, and  the  laches  of  tenant  for  life  will  not 
affect  the  party  entitled  after  him." 

Jackson  v.  Schoonmaker,  4  Johns.  402;  Jack- 
son v.  Johnson,  5  Cow.  75-103. 

"At  common  law,  the  alienation  of  the  hus- 
band seised  in  the  right  of  the  wife,  discontin- 
ued the  wife's  estate."  But  bv  Stat.  32  Hen. 
VIIL  adopted  in  Missouri  (1  ter.  Laws,  436), 
the  contrary  was  provided.  Since  that  Stat- 
ute, the  husband's  deed  passes  his  own  right, 
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and  the  wife's  stands  intact  aa  a  reversion  or 
remainder;  so  that  her  interest  ceases  during 
coverture,  and  springs  up  again  on  ita  deter- 
mination. 

Jackson  v.  Sears,  10  Johns.  43S;  Jackson  ▼. 
Stevens,  16  Johns.  110;  Jackson  v.  Cairns,  20 
Johns.  303;  Miller  v.  Shackleford,  3  Dana,  289; 
S.  C.  4  Dana,  278;  Meraman  v.  Caldwell,  8  B. 
Hon.  33;  Gill  v.  Fauntleroy,  8  B.  Mon.  177; 
Gregory  v.  Ford,  5  B.  Mon.  471;  Martin  t. 
Woods,  0  Mass.  377;  Heath  v.  Wliite,  5  Conn. 
228;  Jackson  v.  Johnson,  6  Cow.  96;  1  Hill.  Real 
Prop.  666. 

4.  The  Statute  of  Limitations  is  no  defense 
to  this  action.  As  early  as  Dec.  17.  1818, 
the  Territorial  Legislature  passed  an  Act  for 
limiting  real  actions,  and  it  has  been  in  force 
ever  since.  This  Act  abolished  all  the  rules  of 
prescription  known  to  the  Spanish  law,  and 
substituted  in  lieu  thereof  its  own  period  of 
twenty  years  after  the  action  accrued,  and  in 
case  of  disability  by  coverture,  twenty  years 
after  disability  removed. 

1  Ter.  Laws,  598;  Landes  v.  Perkins,  12  Mo. 
257;  Youse  v.  Norcums,  12  Mo.  549;  Biddle  r. 
Mellon,  13  Mo.  335;  Blair  v.  Smith,  16  Mo. 
277;  Jackson  v.  Cairns,  20  Johns.  301;  Jack- 
son V.  Sellick,  8  Johns.  262;  Rev.  Stat.  Mo. 
1836;  p.  392,  art.  1,  sec.  1,  also  sec.  4;  Rev.  Stat. 
Mo.  393,  art.  3,  sec.  11;  Reaume  v.  Chambers, 
22  Mo.  37,  Appendix. 

It  would  seem  to  be  very  plain  that  whether 
the  cause  of  action  accrued  to  the  women  in 
1820,  when  Mullanphy  took  possession  of  the 
premises,  or  at  the  moment  when  the  life  es- 
tates respectively  of  the  husbands  terminated, 
not  one  of  their  titles  is  cut  off  by  the  Statute 
of  Limitations.  In  either  case  the  period  of 
limitation  would  not  be  less  than  twenty  years. 
If  the  cause  of  action  accrued  in  1820,  the  Ilth 
section  of  the  3d  article  of  the  "Act  for  pre- 
scribing the  time  for  commencing  actions,"  ap- 
proved March  16,  1835  (Rev.  Code,  1833,  p.  3i»6). 
exempts  thei/  case  from  the  operation  of  that 
Act;  and  then  by  the  Statute  of  1818  (1  Ter. 
r^ws,  SflS.  and  Rev.  Code  of  1825,  sec.  3,  p. 
511),  twenty  years  is  allowed  wherein  to  sue 
after  discoverture. 

And  if  the  cause  of  action  accrued  at  the 
termination  of  the  life  estate  of  the  husbands, 
then  by  all  the  statutes  ever  in  force  in  Mis- 
souri, twenty  years  at  least  would  be  given 
wherein  to  sue. 

It  has  alwayn  been  held  by  our  courts,  that 
the  enactment  of  the  Statute  of  Limitations  of 
1813,  and  the  introduction  of  the  common  law 
in  1816,  not  only  abolished  the  rules  of  pre- 
scription under  the  Spanish  law,  but  annulled 
the  power  of  married  women  and  infants  to 
bring  any  action  while  imder  disability. 

Landes  v.  Perkins,  12  Mo.  257;  Youse  v. 
Norcums,  12  Mo.  649. 

Felix  Pingal  was  entitled  as  tenant  by  the 
courtesy  to  his  wife's  lands,  although  neither 
the  husband  or  the  wife  was  actually  seised 
during  the  coverture. 

4  Kent's  Com.  29-30;  1  Hill.  Real  Prop.  Ill; 
Reaume  v.  Chambers,  22  Mo.  37,  Appendix. 

5.  When  a  large  anioimt  of  property  is  in 
controversy,  dexporate  moans  are  sometimes  re- 
sorted to  for  the  purpose  of  holding  the  pos- 
session.   Such  is  the  attempt  to  set  up  in  bar 
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of  this  suit,  the  pretended  will  of  Francis  Mo- 
teau. 

The  Spanish  law  required  a  will  to  be  pro- 
duced before  the  Judge,  and  proved  by  the  at- 
testing witnesses  within  one  month  after  the 
testator's  death.  The  witnesses  having  been 
examined,  the  will  was  ordered  to  be  protocoled 
(recorded). 

1  White's  Becop.  Ill;  2  Moreau  &  Carle- 
ton's  Partidas,  975-977. 

Francis  Moreau  had  no  right  to  give  all  his 
property  to  one  child.  He  could  not  disinherit 
a  child  without  cause,  nor  without  miming  ex- 
pressly the  child,  and  the  reason  of  the  disin- 
herison. 

2  Moreau  &  Carloton's  Partidas,  1031-1053; 
1  White's  Recop.  107. 

To  entitle  an  heir  to  the  benefit  of  a  devise, 
it  was  necessary  he  should  have  performed  the 
ronditions  annexed  to  it.  2  Moreau  4.  Carle- 
ton's  Partidas,  907,  and  following;  1  White's 
Recop.  103;  and  it  is  also  necessary  he  should 
appear  before  the  judge  and  plainly  accept 
or  reject  the  devise. 

1  White's  Recop.  Ill,  127. 

But  this  will,  if  it  was  ever  seen  by  Francis 
Moreau,  was  never  produced  to  any  judge  after 
his  decease,  never  shown  to  the  protended  wit- 
nossos,  never  proved,  never  recorded,  never  ac- 
cepted by  the  heir  in  the  manner  required  by 
law;  and  Joseph  Moreau,  who  is  made  by  it 
universal  heir,  never  performed  any  of  the  con- 
ditions which  it  imposed  upon  him. 

.loseph  did,  after  his  father's  death,  make 
rinim  to  the  succession,  and  for  this  he  was  im- 
prisoned by  the  Lieutenant-Governor. 

It  is  most  probable,  therefore,  that  the  pre- 
tended   will    was   a    forgery. 

Tt  is  certain  that  Joseph  Moreau,  after  his 
release  from  prison,  acted  towards  the  prop- 
erty of  the  estate  ond  towards  his  brothers 
and  sisters,  as  if  li!s  fatlier  had  died  intestate, 
nml  the  estate  wsts  settled  and  distributed  as 
an  intestate's  estate.  If  the  pretended  will  had 
been  legally  established,  Joseph  was  estopped 
by  his  own  acts  from  settling  it  up. 


Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  writ  of  error  brings  before  us  the  judg- 
ment of  the  Circuit  Court  for  the  District  of 
Mis.souri. 

14-l*l  'Boyle  brought  an  action  of  trespass 
and  ejectment  in  the  Circuit  Court  for  a  com- 
mon field  lot,  in  what  was  formerly  known  as 
the  Rig  Prairie,  of  St.  Jxiuis,  containing  one 
arnont  in  front,  on  Broadway,  in  the  city  afore- 
said, by  the  depth  of  forty  arpents,  running 
westwardly.  being  the  same  lot  of  land  granted 
by  the  Spanish  government  to  Moreau.  and 
confirmed  to  his  representatives  by  the  United 
States,  and  known  as  survey   1.480. 

The  defendant  pleaded  not  guilty.  A  verdict 
of  guilty  w.ns  found  against  him  for  an  undi- 
vided two  fifths  of  the  land  described. 

A  grant  of  the  land  claimed  ttndcr  the  Span- 
ish government  was  )>roved  to  have  been  made 
to  Francis  Moreau.  who  occupied  the  land  some 
time  before  his  death,  which  took  place  in  1802. 
He  left  seven  children  surviving  him — three 
sons  and  four  daiijrhters.  Ilis  sons  were  named 
.Toseph,  Alexis,  and  Louis;  his  daughter*,  Ma- 
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nette,  widow  of  one  Cadeau,  and  afterwards 
wife  of  Louis  Collin;  Marie  Louise,  wife  of 
Joseph  Menard;  Helen,  who  afterward  inter- 
married with  Pierre  Cerrg;  and  Angelique,  who 
intermarried  with  Notaine  Mallette. 

The  plaintiff  gave  in  evidence  a  sheriff's  deed, 
dated  the  24th  of  February,  1853,  which  re- 
cites a  judgment  in  favor  of  David  Clary  and 
William  Waddingham,  against  Angelique 
Pierre  Willemin,  and  Melanie  Cerr^,  his  wife, 
Felix  Pingal  and  Josephene  Cerr*,  his  wife,  by 
her  guardian,  for  $455.31,  on  which  an  execu- 
tion was  issued,  and  levied  on  the  defendant's 
land,  designated  as  survey  1,480,  and  the  same 
was  sold  the  lOth  of  February,  1853,  to  the 
plaintiff  Boyle,  to  whom  the  above  deed  was 
given,  which  purports  to  convey  all  the  right 
and  interest  of  the  defendants. 

The  plaintiff  proved  that  defendant  had  been 
in  possession  of  the  premises  since  1839. 

On  the  part  of  the  defendant  it  was  proved 
that,  in  the  summer  of  1820,  John  MuUanphy 
built  a  small  brick  house,  which  stands  partly 
on  the  premises  sued  for,  and  partly  on  one  of 
the  common  field  lots  confirmed  to  Vien.  Soon 
after  the  house  was  built,  Mullanphy  fenced 
three  or  four  acres  of  ground,  including  the 
house.  In  1822  or  1823,  he  inclosed  fifteen  or 
twenty  acres,  and  in  1835  or  1836,  John.  O'Fal- 
lon,  the  executor  of  Mullanphy,  induced  Wad- 
dingham to  inclose  all  the  land  claimed  by 
the  ^tate  of  Mullanphy  in  that  neighborhood, 
which  included  the  land  sued  for.  The  housa 
and  inclosures  were  rented  to  different  persont 
from  time  to  time,  and  were  occupied  with  oc- 
casional intervals,  sometimes  of  several  months. 
In  1846  or  1847,  Waddingham's  fence  fell  down, 
and  the  tract  'lay  vacant  and  uninclosed  [*  J4B 
for  a  year  or  two,  when  portions  of  it  were  en- 
closed by  the  heirs  of  Mullanphy. 

At  the  trial,  a  paper  was  offered  in  evidence, 
purporting  to  be  the  deed  of  Joseph  Moreau, 
and  others,  heirs  of  Francis  Moreau,  deceased, 
dated  the  3d  of  September,  1818,  conveying  to 
Pierre  Chouteau  all  their  estate  and  interest  in 
the  tract  of  land  in  the  declaration  described. 
A  certificate  of  Thomas  R.  Musick,  a  justice  of 
the  peace,  certifying  that  Joseph  Menard  and 
wife,  Joseph  Ortiz  and  his  wife,  signed  the  in- 
strument, and  acknowledged  it  to  be  their  deed. 
There  was  also  offered  an  instrument  purport- 
ing to  be  a  deed  of  Pierre  Reaume  and  Marce- 
line.  his  wife,  and  of  Joseph  Menard  and  Mari» 
Louise  Moreau,  dated  6th  November,  1819,  con- 
veying to  Pierre  Chouteau  their  interest  in  the' 
land  conveyed  by  their  co-heirs,  by  the  fore- 
going deed.  Also,  there  was  offered  a  certifi- 
cate of  Raphael  Widen,  notary  public,  of  the 
acknowledgment  of  this  instrument,  the  6th 
November,  1819;  and  also  a  certificate  that  both 
the  instruments  were  recorded  6th  June,  1822. 

It  was  proved  that  the  above  papers,  after 
the  death  of  .John  Mullanphy,  came  into  the 
possession  of  John  O'Fallon,  having  been  found 
among  the  papers  of  the  deceased. 

The  signatures  to  the  first  instrument  were 
affixed  by  marks,  the  names  being  in  the 
handwriting  of  F.  M.  Cuyol  and  others. 

Certain  persons  swore  that  they  heard  sev- 
eral of  the  heirs  say  they  had  sold  their  land  to 
Pierre  Chouteau.  That  Joseph  Moreau  lived 
in  Louisiana  in  a  destitute  condition,  where  hn 
died;   and  that  he  was  never  heard  to  c'-><ni 
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any  land  in  St.  Louis,  and,  in  fact,  tbat  he  said 
be  had  aold  his  land  in  Missouri. 

Pierre  Chouteau  and  wife,  on  the  30th  of 
October,  ISl'J,  conveyed  the  tract  in  contro- 
versy to  John  Mullanphy  by  deed,  which  was 
duly  acl<nowledged  and  recorded. 

On  the  above  evidence,  the  two  deeds  in  1818 
and  1810  were  ofTered  in  evidence,  to  wliich  tlie 
plaintiff  objected,  "because  the  first  deed  was 
not  signed  or  acknowledged  by  Marie  Collin, 
Angelii|ue  Mallette,  and  Helen  Cerr£,  under 
whom  he  claims,  and  that  it  did  not  convey 
any  title  of  the  femes  covert. 

The  defendant  then  ofTered  in  evidence  a 
copy  of  the  will  of  Francois  Moreau,  certiTicd 
by  S.  D.  liarlow,  Recordei'.  to  have  been  taken 
from  among  the  archives  of  the  French  and 
Spanish  governments,  deposited  in  his  office, 
and  filed  for  rci-ord  on  the  17th  August,  184G, 
being  archive  2,257.  If  the  Recorder  had  power 
to  certify  as  to  the  deposit  of  the  will,  it  'does 
not  appear  by  whom  it  was  made,  nor  at  what 
time. 

146*]  'This  instrument  states  that  in  the 
year  1708,  on  the  2d  August,  we,  Louis  Collin, 
in  default  of  a  notary,  went  to  the  home  of  St. 
Francis  Punemint,  Captain  Commandant  of  St. 
Ferdinand,  of  Florisant,  assisted  by  Antoine 
Rivicrre,  and  five  others  named;  where  St. 
Francois  Moreau  went  with  Joseph  Moreau  at 
my  residence;  the  said  Francis  Uunegant  and 
the  said  Francois  Moreau  declared  and  reifuest- 
ed  to  make  his  last  will,  which  he  pronounced 
to  us  in  a  loud  and  intelligible  voice,  as  fol- 
lows, etc.:  "Among  other  provisions  the  testa- 
tor names  his  son  Joseph  universal  legatee,  and 
afterwards  declared  it  is  with  the  reserve, 
that  he  shall  reimburse  to  each  of  his  brothers 
and  sisters  $27  silver  out  of  the  estate  of  their 
deceased  mother,  and  it  is  declared  that  Joseph 
Moreau  obliges  himself  to  furnish  certain  arti- 
cles annually  to  his  father  during  bis  life." 
The  testimtineum  is  as  follows:  Done  and 
passed  in  St.  Ferdinand,  in  Florisant,  the  day 
and  year  aforesaid,  and  signed  (after  being 
read)  before  Don  Francis  Dunegant,  Captain 
commanding,  and  the  aforesaid  witnesses;  the 
said  Francis  Moreau  made  his  ordinary  mark, 
«tc. 

At  the  time  of  offering  the  will,  the  follow- 
ing deeds  and  documents  were  read  in  evi- 
<]ence.  as  bearing  upon  said  will,  and  its  ad- 
missibility in  evidence:  a  deed  dated  2d  April, 
1818,  from  Joseph  Moreau  and  others,  for  a 
lot  on  Third  Street,  Town  of  St.  Louis.  In  the 
deed  it  is  stated  that  Joseph  Menard,  Aurora, 

the  wife  of  Joseph  Hortiz,  are  children  of 

Moreau,  alias  Menard,  deceased.  Also,  the  in- 
vcntiiry  and  account  of  sales  of  the  estate  of 
Francis  Moreau.  the  inventory  of  the  commu- 
nity property  of  Francis  Moreau  and  wife,  un- 
der the  direction  of  Francis  Dunegant,  Com- 
mandant, etc. 

On  the  foregoing  testimony  the  defendant 
moved  to  instruct  the  jury  as  follows: 

1.  If  the  jury  find  that  Francis  Moreau,  in 
his  lifetime  was  owner  of  the  lot  in  contro- 
versy; that  he  died  prior  to  1804,  and  that  his 
two  daughters,  Mrs.  Mallette  and  Mrs.  Cerr6, 
took  their  hu.sbandn  prior  to  1804,  then  the  sev- 
eral interests  of  said  daughters  in  said  lot  be- 
came upon  their  marriage,  and  was  their  para- 
phernal property. 
SS2 


2.  If  the  jury  find,  as  mentioned  in  instruc- 
tion No.  1,  and  furtlier  find,  that  in  the  year 
1818,  Mallette  and  Pierre  Cerr«,  husbands  ot 
said  daughters,  made  the  deed  read  in  evidence 
by  the  defendants,  then,  under  the  evidence  in 
this  cause,  the  jury  may  presume  that  said 
daughters  gave  the  administration  of  said  par- 
aphernal property  to  their  husbands,  and  that 
the  same  was  alienated  with  their  consent. 

3.  If  the  jury  find,  as  mentioned  in  in- 
struction No.  I,  and  further  find,  that  defend- 
ants, and  those  under  whom  they  'claim,  [*14  7 
have  had  open  and  continued  possession  of  the 
lot  in  question  for  thirty  years  or  more,  l>ef(>rc 
the  beginning  of  this  suit,  claiming  to  own  the 
same,  then  the  plaintiff  cannot  recover  any 
interest  in  said  lot,  derived  by  Mrs.  Mallette  or 
Jlrs.  Ccrr£  from  their  said  father. 

4.  If  Mrs.  Pingal  was  dead,  leaving  a  child, 
at  the  time  of  the  sherifTs  sale,  under  whicii 
plaintiff  claims,  and  during  all  the  time  of  the 
coverture  of  said  Mrs.  Pingal  the  lot  in  con- 
troversy was  in  possession  of  defendants,  and 
those  under  whom  they  claim,  holding  the  same 
adversely  to  Mrs.  Pingal  and  her  husband,  and 
there  never  was  any  entry  upon  the  part  of  the 
wife  or  husband,  then  the  plaintiff  derived  n<> 
title  to  the  lot  in  controversy  under  Mrs.  i'in- 
gal  or  her  husband. 

The  c<nirt  gave  the  first  instruction,  and  re- 
fused the  others,  to  which  refusal  exception 
was  taken. 

It  is  argued  that  the  deed  of  the  heirs  of  Mo- 
reau to  Chouteau,  dated  Srptrniber  3,  1818. 
and  that  oflTered  as  the  Act  of  Pierre  Reaiim<- 
and  wife,  dated  Cth  November,  1811),  ought  t<> 
have  been  admitted  in  evidence;  that  the  exe- 
cution of  the  last-mentioned  deed  was  fully 
proved  by  proof  of  the  death  of  the  subscrib- 
ing witnesses  and  their  handwriting. 

Some  of  the  grantors  in  this  deed  acknowl- 
edged the  execution  of  it  before  Thomas  R. 
Musick,  a  justice  of  the  peace,  but  there  was 
no  proof  that  Angclique  or  Helen  Ccrr*,  or 
Marie  Collin,  had  signed  or  acknowledged  tho 
deed,  and  these  were  the  heirs  under  which  tim 
pldintiif  claims.  It  was  proved  by  Colonel 
O'Fallon.  that  he  was  the  executor  of  John 
Mullanphy,  and  that  in  1833  he  received  from 
the  son  of  the  deceased  the  title  papers  of  the 
estate,  among  which  was  the  above  original 
deed  with  certain  indorsements.  And  it  was 
proved  that  the  deed  was  in  the  handwriting 
of  Guyol.  a  justice  of  the  peace,  with  whose 
handwriting  he  was  well  acquainted.  It  was* 
also  proved  that  the  signatures,  Antoine  Mal- 
lette, Pierre  Cerr£,  and  Joseph  Moreau,  were 
in  the  handwriting  of  Guyol,  and  that  of  ^farie 
Collin  in  the  handwriting  of  her  husband,  Louis 
Collin;  the  signature,  Ellen  Moreau,  the  wife 
of  Pierre  Cerr«,  is  in  the  handwriting  of  Haw- 
ley.  Guyol,  the  witness  states,  was  a  man  of 
good  character.  There  was  some  proof  that 
Pierre  Cerr6  and  Antoine  Slallette,  after  Uie 
date  of  snid  paper,  stated  often  that  they  sold 
their  land  to  Pierre  Chouteau,  Sr.;  but  then> 
appears  to  be  no  proof  that  Angel  ique  Mallette, 
or  Helen  Cerr6,  or  Marie  Collin,  had  ever 
stated  or  admitted  that  they  bad  parted  with 
their  interest  in  the  land. 

One  of  the  defendant's  witnesses  stated  that 

Joseph  Moreau  said,  that,  after  the  decease  nf 

I  his  father,  he  set  up  a  claim  to  *the  sue-  I  *1 4S 
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cession,  and  that  he  was  imprisoned  for  doing 
so,  and  that  Pierre  Chouteau  had  him  released. 
Some  evidence  was  given  as  to  the  deed  having 
been  deposited  in  the  Recorder's  office  for  rec- 
ord, and  an  indorsement  that  it  was  to  be 
handed  to  Mullanphy. 

The  common  law  was  adopted  in  the  Missouri 
Territory  in  1816,  and  consequently  it  governs 
till  Kub.sc(|uent  legal  transactions. 

The  children  of  Moreau,  being  seven  at  the 
time  of  his  decease,  were  reduced,  by  the  death 
of  Louis,  intestate,  and  Marie,  who  also  died 
intestate,  to  five.  And  it  seems  that  the  plain- 
tiff derived  his  title  from  two  of  the  surviving 
-daughters,  Angclique  and  Helen,  and  their 
heirs;  he  therefore  claims  under  Louis,  Marie, 
Helen,  and  Angelique.  It  seems  not  to  be  con- 
tested that  the  property  vested  in  the  daugh- 
ters, under  the  civil  law,  was  paraphernal.  A 
succession  accruing  to  the  wife  during  marriage 
is  her  paraphernal  property,  which  she  may 
administer  without  the  consent  or  control  of 
her  husband.  O'Conner  v.  Barre,  3  Martin, 
La.  453.  The  wife  may  give  the  control  of 
this  property,  in  writing,  to  her  husband.  I 
White's  New  Recop.  50,  note  33. 

The  Circuit  Court  committed  no  error  in  ex- 
cluding from  the  jury  the  above  deed.  The 
execution  of  it,  by  the  parties  under  whom  the 
piaintiJT  claims,  is  not  proved,  nor  do  the  facts 
relied  on,  from  which  a  prcsumj>tiou  is  at- 
temj>ted  to  be  drawn  in  favor  of  its  validity, 
authorize  such  presumption.  The  femes  covert 
were  under  disabilities.  They  could  only  devest 
themselves  of  their  rights  in  the  mode  speci- 
ally authorized.  Their  husbands  had  no  power, 
without  their  concurrence  and  action,  to  con- 
vey their  real  estate. 

The  defendant  offered  to  read  a  certified 
copy  of  the  deed,  to  show  its  condition  at  the 
time  it  was  recorded,  but  the  court  refused  to 
permit  such  copy  to  be  read.  If  the  original 
deed  was  not  evidence,  it  is  difficult  to  per- 
ceive for  what  legal  purpose  a  recorded  copy 
of  it  could  be  read.  There  was  no  error  in 
this  ruling  by  the  court. 

There  was  no  evidence  that  the  will  had 
been  proved,  or  that  the  conditions  stated  in  it 
had  been  complied  with. 

A  deed  dated  2d  April,  1813.  from  Joseph 
Moreau  and  his  brothers  and  sisters,  convey- 
ing to  Hempstead  and  Farrar  a  lot  which 
would  have  passed  by  the  supposed  will  to 
Joseph  Moreau,  had  it  been  operative.  Also, 
there  was  shown  a  sale  bill  of  the  personal 
property  of  the  estate  on  the  I9th  of  April, 
1803,  Joseph  Moreau  being  present,  and  that 
he  purchased  a  part  of  the  property  devised 
to  him  by  the  wiU. 

Also,  it  was  shown  that  an  administrator 
14  9*]  wns  duly  appointed  'on  the  estate  of 
Francis  Moreau,  and  his  estate  was  adminis- 
tered in  the  same  manner  as  if  he  had  died  in- 
testate. 

By  the  Spanish  law,  a  will  was  required  to 
be  proved  by  the  attesting  witnesses  within 
one  month  after  the  decease  of  the  testator; 
and,  when  proved,  it  is  required  to  be  recorded. 
1  White's  Rerop.  Ill;  2  Moreau  &  Carleton's 
Partidas,  975-977.  The  testator  cannot  disin- 
herit a  child  without  naming  the  child,  and 
th«  reasons  for  doing  so.  1  White's  Recop. 
107.  No  heir  can  claim  a  devise  without-  per- 
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forming  the  condition  annexed  to  it.  1  White's 
Recop.  103.  It  is  required  that  be  shall  ap- 
pear before  the  judge,  and  either  accept  or 
reject  the  devise.  1  White's  Recop.  HI,  127. 
None  of  these  requisites  were  performed  by 
Joseph  Moreau,  who  was  made,  by  the  will, 
universal  heir. 

If  the  will  was  a  genuine  instrument,  and 
Joseph  was  the  universal  heir,  it  could  not 
have  remained  dormant,  it  would  seem,  for 
fifty  years,  or  in  the  archives,  without  being 
brought  to  the  light,  and  having  on  it  some 
judicial  action.  But  whether  it  be  a  genuine 
instrument  or  not,  it  has  not  been  treated  as 
valid,  as  no  claim  has  been  set  up  under  it, 
and  all  the  heirs  have  acted,  in  regard  to  the 
estate  of  their  father,  as  though  he  had  died 
intestate. 

Neither  the  deed  to  Chouteau,  nor  the  will 
can  lie  admitted  in  evidence,  without  proof,  as 
an  ancient  instrument.  The  rule  embraces 
no  instniuient  which  is  not  valid  upon  its 
face,  and  which  does  not  contain  every  essen- 
tial requirement  of  the  law  under  which  it 
was  made.  Neither  the  deed  nor  the  will  comes 
within  the  rule,  and  we  think  the  court  very 
properly  excluded  them  both  from  the  jury. 

In  regard  to  the  second,  third  and  fourth  in- 
structions, which  the  court  refused  to  give  to 
the  jury,  there  was  no  error. 

As  early  as  Dec.  17,  1818.  the  Territorial 
legislature  pnssril  an  Act  limiting  real  ac- 
tions, which  remains  in  force.  The  Act  abol- 
ished all  the  rules  of  prescription  nnder  the 
Spanish  law,  and  sulntitutcd  a  limitation  of 
twenty  years  after  action  accrued,  and  in  case 
of  disability  by  coverture,  twenty  years  after 
is  ceased.  In  1820,  it  appears,  Mullnnphy  took 
possession  of  a  part  of  the  premises  in  contro- 
versy, and  from  that  time  retained  possession. 
Some  of  the  husbands  had  a  life  estate  in  the 
lands:  but  whether  this  was  so  or  not  is  im- 
material, as  there  is  no  bar  to  the  claim  of  the 
plaintiff  by  the  Statute  of  Limitations. 

By  an  Act  "prescribing  the  time  for  com- 
mencing actions,"  approved  March  10,  1835 
(Revised  Code.  300),  it  is  declared,  in  the 
nth  section,  "that  the  provisions  of  this  Act 
sliall  not  apply  to  any  action  commenced,  nor 
to  any  cause  where  the  'right  of  action  ['150 
or  entry  shall  have  accrued,  before  the  time 
when  this  Act  takes  effect,  but  the  same  shall 
remain  subject  to  the  laws  now  in  force." 

It  will  be  observed  that  the  Limitation  Act 
of  1818,  being  still  in  force,  cannot  operate 
on  any  of  the  femes  covert  of  whom  the  plain- 
tiff claims.  It  did  not  begin  to  run  against 
them  until  they  became  discovert,  from  which 
time  it  required  twenty  years  to  bar  their 
right.  Under  such  circumstances  no  presump- 
tion can  arise  against  them,  as  they  had  no 
power  to  prosecute  any  one  who  entered  upon 
their  land.  No  laches  can  be  charged  against 
them  until  discoverture ;  and  there  is  no  ground 
to  say  that  either  the  Statute  or  lapse  of 
time,  since  that  period,  can  affect  the  rights 
of  the  plaintiff,  or  of  those  under  whom  he 
claims.  The  court,  therefore,  did  not  err  in  re- 
fusing to  give  to  the  jury  the  instructions  re- 
quested. 

Upon  the  whole,  the  judgment  of  the  Cir- 
cuit Court  it  aflBrmed,  with  costs. 
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Dec.  Term, 


E.  L  DUPONT  De  NEMOURS  &  COMPANY, 
libelants  and  Appellants, 

V. 

JOHN  VANCE  et  al.,  Claimants  of  the  Brig 
Ann  £lizal>etb. 

(See  S.  C.  19  How.  162-182.) 

When  cargo  is  lawfully  jettisoned  its  owner 
has  no  lien  on  the  vessel  for  its  value. 

A  jettinoD.  the  necfssltjr  of  wblch  Is  orrnHsloned 
by  a  peril  of  tbe  sea.  Is  n  loss  by  a  peril  of  the 
sea.  and  wltblu  the  exception  In  tbe  bill  of  lading. 

Uut  if  the  imsenworlhlDess  of  the  vessel,  at  tbe 
time  of  sallln);  on  tbe  voyace.  caused,  or  contrib- 
uted to,  the  necesHlty  of  the  Jettison,  tbe  loss  Is  uot 
within  the  exception  of  perils  of  tbe  sea. 

Senworttalness  deflnea,  and  method  of  testlDg 
same. 

When  cargo  Is  lawfully  Jettisoned.  Its  owner 
bas  no  lien  on  the  vessel  for  its  value- 
But  be  has  a  lien  on  the  vessel  for  its  contrib- 
utory share  of  the  Keneral  average  compensation. 

And  be  may  enforce  payment  tbereof,  oy  a  pro- 
ceeding In  rem  against  the  vessel,  and  agnlnst  the 
residue  of  tbe  cargo  If  It  has  not  been  delivered. 

Tbis  court  may  make  a  decree  for  such  Hen. 
altbougb  in  the  court  below  tbe  claim  was 
that  toe  jettison  was  unlawful,  or  if  lawful,  could 
not  be  a  defense  because  tbe  master  bad  failed  In 
the  duty  Incumbent  on  him  In  a  case  of  general 
average. 

Argued  Dec.  12,  1856.     Decided  Jan.  20,  1857. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of 
Louisiana. 

The  libel  in  this  case  was  filed  by  the  appel- 
lants against  the  Brig  Ann  Elizabeth,  in  the 
District  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana. 

It  stated  the  shipment  of  an  invoice  of  gun- 
powder by  the  appellants,  at  their  wharf  on 
tbe  River  Delaware,  on  board  the  brig  above 
named,  which  was  to  be  delivered  at  New  Or- 
leans. It  also  stated  the  failure  to  deliver  a 
portion  of  the  gunpowder,  and  claimed  dam- 
ages for  the  loss  of  the  same.  It  was  alleged 
in  defense,  that  this  portion  of  the  gunpowder 
was  necessarily  thrown  overboard  in  the  course 
of  the  voyage. 

Tbe  District  Court  made  a  decree  in  favor  of 
the  libelants,  basing  its  opinion  upon  the 
grounds  that  there  was  no  evidence  to  show 
the  fact  of  the  jettison,  except  the  protest  of 
the  master,  and  that  this  was  inadmissible 
for  that  purpose. 

The  Betsy  Gaines,  2  Hagg.  Conklin's  Adm. 
C88;   3  Haftg.  340,  342;  W.  Rob.  160. 

The  appellees  appealed  to  the  Circuit  Court. 

Additional  evidence  was  taken,  which,  in  the 
opinion  of  the  court,  was  sufficient  to  show  the 
jettison,  and  the  decree  of  the  District  Court 
was  reversed. 

Tlie  case  turns  principally  upon  the  ques- 
tion whether  the  jettison  was  necessitated  by 
the  perils  of  the  sea,  or  by  the  unseaworthi- 
ness of  the  brig.  It  appears  that  on  the  voy- 
age tbe  vessel  encountered  heavy  weather, 
and  that  she  sprung  a  leak,  and  that  jettison 
of  a  portion  of  the  cargo  was  necessary  for  the 
safety  of  the  vessel  and  the  residue  of  the 
cargo.  After  the  vessel  reached  New  Orleans, 
she  was  placed  in  a  dry  dock,  and  it  appeared 
that  (here  were  worm  holes  in  the  hull  of  the 
vessel. 


Note. — General  average — see  note  to  Columbian 
In«.  Co.  V.  Asbby,  10  L.  ed  V.  8.  180. 
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I     Mr.  B.  Gerhard,  for  the  appellants: 

1.  If  the  vessel  was  unseaworthy  at  the  com- 
nii-ncement  of  her  voya';c,  and  this  unsea- 
worthiness exclusively  caused  the  imminent 
and  impending  danger  which  the  appellees  al- 
leged existed  and  rendered  the  jettison  neces- 
sary, the  owners  are  liable. 

Abb.  on  Ship.  6  Am.  ed.  part  4,  ch.  S,  sec. 
1;  1  Arnold  on  Ins.  652;  1  Phil,  on  Ins.  308; 
Putnam  v.  Wood,  3  Mass.  485;  3  Kent's  Com. 
8  ed.  266;  Lodwirka  v.  Ohio  Ins.  Co.  5  Ilatn. 
436;  Bullard  v.  Roger  Williams  Ins.  Co.  I 
Curt.  148;  McArthur  v.  Sears.  21  Wend.  100. 

Injury  by  worms  constitutes  unseaworthi- 
ness. 

Hazzard  v.  N.  E.  JIar.  Ins.  Co.  8  Pet.  657; 

1  Sumn.  231;  Copeland  v.  N.  E.  Mar.  Ins.  Co. 

2  Met.  438. 

2.  If  any  defects  existed  in  the  vessel  prior  to 
the  commencement  of  the  voyage,  which  mif;lit 
have  contributed  to  the  crisis  of  danger  and 
the  alleged  necessity  of  the  jettison,  tbe  owners 
of  the  ship  are  liable. 

Prescott  v.  Union  Ins.  Co.  1  Whart.  .300: 
Hart  V.  Allen,  2  Watts,  115;  Crosby  v.  Fitch, 
12  Conn.  410;  Williams  v.  Grant,  1  Conn.  487; 
Davis  v.  Garrett,  6  Bing.  710:  Walsh  v.  Homer. 
10  Mo.  6;  Reed  v.  Dick,  8  Watts,  480. 

3.  If  the  court  think  the  brig  was  seaworthy 
and  the  jettison  neressary  and  legal,  the  master 
was  bound,  on  his  arrival  at  Xcw  Urlr-in*.  his 
port  of  destination,  to  have  the  general  aver- 
age adjusted  there  by  general  contribution. 

Stevens  St,  Beiiccke,  rh.  7.  p.  227;  3  Kent's 
Com.  244;  Strong  v.  New  York  Firemen's  Ins. 
Co.  11  Johns.  323;  Abb.  on  Ship,  part  4.  ch. 
10,  sec.  14,  5  Am.  ed.  p.  611,  note;  V.  S.  v. 
Wilder,  3  Sumn.  308;  Cole  v.  Bartlett,  4  La. 
130. 

Air.  J.  A.  Bayard,  for  the  appellees,  after 
stating  the  ease,  submitted  the  following 
points  and  authorities: 

First.  The  brig  was  seaworthy  at  the  time 
she  commenced  her  voyage,  being  suflicient  in 
all  respects  for  the  voyage,  well  niannetl  and 
furnished  with  sails  and  all  neees>ary  furni- 
ture; and  being  so  reasonably  suflicient  for  the 
voyage,  the  necessity  for  the  jetti!«<in  of  (tart 
of  the  cargo,  to  i>ave  the  vessel  and  Iho  rrsidne 
of  the  cargo,  cannot  be  met  by  the  allc^'ation, 
that,  with  a  stotiter  vessel,  or  one  better 
manned,  the  necessity  for  the  jettison  mi-'ht 
not  have  occurred. 

Conk.  Adm.  pp.  164,  165;  1  Curt.  155,  156. 

Second.  The  testimony  shows  that  the  ne- 
cessity for  the  jettison  did  not  arise  from  the 
worm  holes,  which  were  discovered  after  the 
arrival  of  the  vessel  in  port,  as  the  pum)>s  were 
abundantly  able  to  overcome  any  dan^r 
which  could  possibly  arise  from  such  a  source. 

Third.  The  failure  of  the  master  to  nse 
proper  exertions  to  have  the  average  account 
adjusted,  does  not  render  the  brig  or  owners 
liable  for  the  loss  by  jettison,  nor  is  any 
claim  made  in  the  libel  for  an  alleged  negli- 
gence of  the  master  in  this  respect. 

Fourth.  The  claim  of  the  liln-lants  for  con- 
tribution against  the  other  sbi]>pers  and  the 
owners,  is  not  affected  by  the  laches  of  the 
master;  but  the  contribution  may  be  recovered, 
either  by  a  suit  in  equity  against  all,  or  by 
several  suits  at  law  against  each  party  who 
ought  to  contribute;   nor  is  the  right  of  the 
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sufferer  affected  by  the  delivery  of  the  cargo 
to  the  respective  consignees,  without  taking  an 
average  bond. 

Abb.  on  Ship.  207,  208. 

Fifth.  The  measure  of  damages,  where  the 
contract  of  affreightment  is  not  performed,  is 
properly  the  value  of  the  goods  at  the  port  of 
shipment,  with  interest  from  the  time  when 
they  ought  to  have  been  delivered. 

Conk.  Adm.   185,  et  seq. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 

The  libel  alleges  that  the  appellants  ship|)ed 
on  board  the  brig  Ann  Elizabeth,  at  Wilming- 
ton, in  the  State  of  Delaware,  a  large  quantity 
of  gunpowder,  to  be  carried  to  New  Orleans, 
in  the  State  of  Louisiana:  and  that,  on  the 
160*]  shipment  thereof,  'bills  of  lading,  in 
the  usual  form,  wore  signed  by  the  master  of 
the  brig;  that,  according  to  the  invoices  of  the 
merchandise  specified  in  the  bills  of  lading,  its 
value  was  $7,2.33.75;  that,  on  the  arrival  of 
the  brig  at  New  Orleans,  the  libelants  required 
the  delivery  of  the  merchandise  thus  shipped, 
but  they  received  only  a  part  thereof;  and 
that  the  part  not  delivered  consisted  of  1,040 
packages,  which,  according  to  the  same  in- 
voice valuation,  amounted  to  the  sum  of  $5,030.- 
54. 

The  libel  further  alleges  that  no  part  of  that 
sum  has  been  paid  to  the  libelants;  and  it 
prays  process  against  the  brig,  and  a  decree  for 
the  damages  thus  demanded,  and  for  such 
other  relief  as  shall  to  law  and  justice  apper- 
tain. 

The  master  of  the  brig,  intervening  for  his 
own  interest  and  that  of  his  part  owners,  ad- 
mits that  the  shipment  of  goods  was  made,  as 
alleged  in  the  libel;  but  projKtunds  that,  in  the 
course  of  the  voyage,  it  became  necessary,  for 
the  safety  of  all  concerned,  through  the  perils 
and  dangers  of  the  seas,  to  make  a  jettison  of 
that  part  of  the  libelant's  goods  which  were 
shipped  and  not  delivered. 

The  first  question  is,  whether  the  claimant 
has  shown,  in  support  of  his  defensive  allega- 
tion, that  the  jettison  was  occasioned  by  a  peril 
of  the  sea.  If  it  was,  then  the  carrier  is  ex- 
onerated from  the  delivery  of  the  merchan- 
dise, and  has  only  to  respond  for  that  part  of 
its  value  which  is  his  just  contributory  share 
towards  indemnity  for  the  common  loss  by  the 
jettison.  A  jettison,  the  necessity  for  which 
was  occasioned  solely  by  a  peril  of  the  sea,  is  a 
loss  by  a  peril  of  the  sea,  and  within  the  ex- 
ception  contained   in  the  bill  of  lading. 

But,  if  the  unseaworthiness  of  the  vessel, 
at  the  time  of  sailing  on  the  voyage,  caused, 
or  contributed  to  produce  the  necessity  for  the 
jettison,  the  loss  is  not  within  the  exception  of 
perils  of  the  seas. 

That  there  was  such  a  necessity  for  this 
jettison  as  justified  the  master  in  making  it, 
we  think,  is  proved.  In  the  case  of  Lawrence 
V.  Mintnm,  17  How.  109.  this  court  had  oc- 
casion to  consider  the  extent  of  the  authority 
of  the  master  to  make  a  jettison.  We  then 
held,  that  "if  he  was  a  competent  master;  if 
an  emergency  actually  existsd.  calling  for  a 
decision  whether  to  make  a  jettison  of  a  part 
15  li.  ed. 


of  the  cargo;  if  he  appears  to  have  arrived 
at  his  decision,  with  due  deliberation,  by  a  fair 
exercise  of  his  skill  and  discretion,  with  no 
unreasonable  timidity,  and  with  an  honest  in- 
tent to  do  his  duty,  the  jettison  is  lawful,  it 
will  be  deemed  to  have  been  necessary  for  the 
common  safety,  because  the  person  to  whom 
the  law  has  intrusted  authority  to  decide  upon 
and  make  it,  has  duly  exercised  th»^  aaLhorily." 

*We  find  the  case  at  bar  is  within  this  [*167 
rule.  We  do  not  detail  the  evidence,  because 
the  authority  of  the  master  to  make  the  jet- 
tison  has  not  been   seriously  controverted. 

This  part  of  the  case  turns  upon  the  inquiry, 
whether  the  vessel  was  unseaworthy  for  the 
voyage  when  it  was  begun. 

It  is  the  hull  of  the  vessel  which  was  alleged 
to  have  been  unseaworthy.  To  constitute  sea- 
worthiness of  the  hull  of  a  vessel  in  respect  to 
cargo,  the  hull  must  be  so  tight,  stanch,  and 
strong,  as  to  be  competent  to  resist  all  ordinary 
action  of  the  sea,  and  to  prosecute  and  complete 
the  voyage  without  damage  to  the  cargo  under 
deck. 

If  a  vessel,  during  the  voyage,  has  leaked  so 
much  as  to  injure  the  cargo,  or  render  a  jetti- 
son of  it  necessary,  one  mode  of  testing  sea- 
worthiness is,  to  ascertain  what  defects,  occa- 
sioning leakage,  were  found  in  the  vessel  at  the 
end  of  the  voyage;  and  then  to  inquire  which 
of  those  defects  are  attributable  to  perils  of  the 
seas,  encountered  during  the  voyage,  and  which 
if  any,  existed  when  it  was  begun ;  and  if  any 
of  the  latter  be  found,  the  remaining  inquiry 
is,  whether  they  were  such  as  to  render  the 
vessel  incompetent  to  resist  the  ordinary  at- 
tacks of  the  sea,  in  the  course  of  that  par- 
ticular voyage,  without  damage  or  loss  of 
cargo. 

This  vessel,  on  her  arrival  at  New  Orleans, 
was  taken  into  dock  and  examined.  She  was 
found  to  be  a  new  vessel,  and  that  she  had  been 
strained.  A  butt,  about  midships,  at  or  near 
the  third  or  fourth  streak,  was  started.  The 
hood  ends  forward  were  also  strained,  and  on 
trial,  it  was  found  they  would  take  about  a 
thread  of  oakum. 

Two  worm  holes  were  also  found  in  her  bow, 
about  three-eighths  of  an  inch  in  diameter — one 
about  three  streaks  from  the  keel,  the  other  a 
little  higher  up.  As  the  vessel  was  new,  there 
seems  to  be  no  doubt  these  holes  were  in  the 
plank  when  put  on  the  vessel,  but  from  some 
cause  reinained  iindiscovercil. 

The  vessel  sailed  from  Wilmington  on  the 
afternoon  of  the  21st  Of  December,  1852.  The 
wind  being  northeast  and  strong,  the  vessel 
came  to  anchor  at  Keedy  Island,  and  on  the  22d 
proceeded  to  sea.  The  master,  being  a  part 
owner  and  claimant,  has  not  been  examined. 
The  first  officer  appears  to  have  died  before 
the  proofs  were  taken  in  the  Circuit  Court. 
No  account  is  given  of  the  second  pflicer  or  the 
crew,  except  one  seaman,  who.  together  with 
two  passengers,  .have  been  examined  on  the  part 
of  claimants,  to  prove  the  occurrences  of  tlie 
voyage.  It  would  have  been  more  satisfactory 
to  have  had  the  evidence  of  one  or  more  oflicers 
of  the  vessel,  and  especially  of  the  mate,  with 
his  log-book.  Still,  these  three  witnesses  do 
satisfactorily  show,  that  on  the  night  of  the  23<1 
of  December,  'the  brig  encountered  a  [*t9S 
strong  gnle  and  heavy  seas,  causing  her  to  labo'r 
and  strain  badly.    This  weather  continued,  and' 
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the  sea  became  more  heavy,  up  to  the  night  of 
the  e7th.  Until  about  8  o'clck  that  night,  it 
was  not  known  that  the  veuel  was  leaking;  but 
on  sounding  the  pumps  at  that  time,  it  was 
found  that  the  vessel  had  two  feet  of  water  in 
the  hold.  The  pumps  were  manned  and  kept 
going,  but  the  leak  increased  two  feet  in 
about  two  hours.  The  jettison  was  then  made, 
and  the  vessel  so  far  relieved  that  the  pumps 
could  control  the  leak,  and  the  vessel,  with  the 
residue  of  the  cargo,  arrived  at  New  Orleans. 

It  is  manifest  that  the  vessel  encountered  ex- 
traordinary action  of  the  sea;  and  as  the  vps- 
sel  appears  to  have  been  new,  and  generally 
stanch  and  well  fastened,  the  defects  found  at 
New  Orleans,  except  the  worm  holes,  are  fairly 
attributable  to  this  cause.  The  starting  of  a 
butt,  and  the  opening  of  the  hood  endi  of  a 
new  vessel  of  ordinary  strength  indicate  a  very 
uncommon  degree  of  strain;  and  such  defects 
would  alone  account  for  the  amount  of  leakage 
of  a  vessel  heavily  laden,  and  exposed  to  such 
a  sea  as  is  described. 

We  do  not  think  the  existence  of  the  worm 
boles  amiiunt  to  unseaworthiness.  Any  leak 
which  might  have  been  occasioned  by  them  in 
any  ordinary  sea,  does  not  appear  to  have  been 
such  as  the  pumps  could  not  control,  without 
damage  to  the  cargo.  All  vessels  have  leaks; 
and  independent  of  the  strains  received  from 
the  violent  action  of  the  sea,  we  are  not  satis- 
fied that  this  vessel  would  have  leaked  so  much 
that  the  pumps  could  not  have  controlled  the 
water  in  her  hold,  and  prevented  its  doing  dam- 
age to  the  cargo. 

We  find,  therefore,  that  the  vessel  is  exon- 
erated from  the  claim  for  the  full  value  of  tha 
merchandise;  and  the  remaining  question  is, 
whether  the  vessel  is  chargeable  with  any  part 
of  the  value  of  the  merchandise  in  this  cause. 

When  a  lawful  jettison  of  cargo  is  made,  and 
the  vessel  and  the  remaining  cargo  are  thereby 
relieved  from  the  impending  peril,  and  ulti- 
mately arrive  in  the  port  of  destination,  though 
the  shipper  has  not  a  lien  on  the  vessel  for  the 
value  of  his  merchandise  jettisoned,  lie  has  a 
lien  for  that  part  of  its  value  which  the  vessel 
and  its  frei!;ht  are  bound  to  contribute  towards 
his  indemnity  for  the  sacrifice  which  has  been 
made  for  the  common  benefit.  And  this  lien 
on  the  vessel  is  a  maritime  lien,  operating  by 
the  maritime  law  as  a  hypothecation  of  the 
vessel,  and  capable  of  being  enforced  by  pro- 
ceedings in  rem. 

The  right  of  the  shipper  to  resort  to  the  ves- 
sel for  claims  growing  directly  out  of  his  con- 
tract of  affreightment,  has  veiy  long  existed  in 
the  general  maritime  law.  It  is  found  asserted 
169*]  *in  a  variety  of  forms  in  the  Conxulado, 
the  most  ancient  and  important  of  all  the  old 
codes  of  sea  laws  (see  chaps.  03,  100,  227,  254, 
269),  and  the  maxim  tliRt  the  ship  is  bound  to 
the  merchan(l:sp.  and  the  merchandise  to  the 
shipi  for  the  performance  of  the  oblip^ations 
created  by  the  contract  of  afTr^ghtment,  is  a 
settled  rule  of  our  maritime  law. 

The  Schooner  Freeman,  18  How.  182;  The 
Ship  Packet.  3  Mas.  261;  The  Volunteer,  1 
Sumn.  flSO;  The  Reeside,  2  Sumn.  667;  Tlie  Re- 
becca, I  Ware,  188;  The  Phoebe,  1  Ware,  263; 
The  Waldo,  Davies,  161;  The  Gold  Hunter,  I 
Blatchf.  &  How.  305. 

Pothier  declares  (Treatise  of  Charter-parties, 
S86 


preliminary  chapter  on  Average)  that  the  right 
to  contribution  in  general  average  is  dependent 
on  the  contract  of  affreightment,  which  em- 
braces in  effect  an  undertaking,  that  if  the 
goods  of  the  shipper  are  damaged  for  the  com- 
mon benefit,  he  shall  receive  a  due  indemnity  by 
contribution  from  the  owners  of  the  ship,  and 
of  other  merchandise  benefited  by  the  sacrifice. 

The  power  and  duty  of  the  master  to  retain 
and  cause  a  judicial  sale  of  the  merchandise 
saved,  has  also  been  long  established. 

Consuladd  del  Mare,  ch.  51,  52,  63,  and  note 
1  in  Vol.  III.  p.  103  of  Pardessu's  Collection; 
Laws  of  Oleron,  art.  9;  Ord.  de  la  Marine, 
Liv.  3,  tit.  8,  sees.  21,  25;  Nesbit  on  Ins.  135; 
Strong  V.  New  York  Fireman's  Insurance  Com- 
pany, 11  John.  353;  Simonds  v.  White,  2  B.  & 
C.  805;  Loring  v.  Neptune  Insurance  Com- 
pany, 20  Pick.  411,  3  Kent's  Com.  243,  244. 

And  this  right  to  enforce  a  judicial  sale, 
through  what  we  term  a  lien  in  rem,  is  not  oon- 
lined  to  the  merchandise,  but  extends  to  the 
vessel. 

Emerigon  (ch.  12,  sec.  43),  speaking  generally 
of  an  action  of  contribution,  says  it  is  in  its 
nature  a  real  action.  Cassaregis  (dis.  45,  N.  34), 
"est  in  rem  script  a." 

It  would  be  extraordinary  if  the  right  to  a 
lien  were  not  reciprocal;  if  it  existed  in  favor 
of  the  vessel,  when  sacrifice  was  made  of  part 
or  the  whole  of  its  value  for  preservation  of  the 
cargo,  and  not  against  the  vessel,  when  sacri- 
fice was  made  of  the  cargo  for  preservation  of 
the  vessel. 

By  the  ancient  admiralty  law,  the  master 
could  bind  both  the  ship  and  cargo  by  an  ex- 
press hypothecation,  to  obtain  a  ransom  on 
capture.  So  he  could,  and  still  may,  when  tha 
whole  enterprise  has  fallen  into  distress,  which 
could  not  otherwise  be  relieved,  hypothecate 
both  the  vessel  and  cargo  to  obtain  means  of  re- 
lief. These  are  cases  of  express  hypothecation 
made  by  the  master,  under  the  authority  con- 
ferred on  him  by  the  maritime  law;  but  he  can 
also  sell  a  part  of  the  cargo  to  enable  him  to 
prosecute  his  voyage,  or  deliver  a  part  of  it  in 
payment  of  ransom  of  his  vessel,  and  the  resi- 
due of  the  'cargo,  on  capture;  and  when  [*170 
he  does  so,  the  law  of  the  sea  creates  a  lien  on 
the  vessel  as  security  for  the  reimbursement 
of  the  loss  of  the  shipper  whose  goods  have 
been  saoriflcod. 

The  Packet,  3  Mas.  265;  Pope  v.  Nickcrson,  9 
Story,  492;  The  Gold  Hunter,  1  Blatchf.  &  How. 
300;  The  Boston,  lb.  309;  Consol.  del  Mare, 
ch.  105;  I>aws  of  Oberon,  art.  25;  Ord.  of  Ant- 
werp, art.  19;  Emerigon  Con.  a  la  Grosse,  ch. 
4,  sees.  9,  11. 

The  authority  to  make  a  jettison  of  cargo  Is 
derived  from  the  same  source;  an  instant  ne- 
cessity, incapable  of  being  provided  for  save  by 
a  sacrifice  of  part  of  wliat  is  committed  to  the 
master's  rare,  and  the  presumed  consent  of  the 
owners  of  all  the  subjects  at  risk,  that  the  loss 
shall  become  a  charge  upon  what  is  benefited 
by  the  sacrifice. 

The  Gratitudine,  3  C.  Rob.  240. 

If  the  sacrifice  be  made  to  enable  the  vessel 
to  perform  the  voyage,  by  paying  what  the 
owners  are  bound  to  pay  to  complete  it,  the 
chnrTC  is  on  the  vessel  and  the  owners.  If  it  be 
made  to  relieve  the  adventure  from  a  peril 
which  has  fallen  on  all  the  subjects  engaged 
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in  it,  the  risk  of  whicli  peril  was  not  assumed 
by  the  currier,  the  charge  is  to  be  borne  propor- 
tionably  by  all  the  interests,  and  there  is  a.  lien 
on  each  to  the  extent  of  its  just  contributory 
obligation.  This  authority  of  the  master  to 
make  the  sacrifice,  and  this  consent  of  the  own- 
ers of  the  subjects  at  risk  to  have  it  made,  and 
tlieir  implied  undertaking  to  contribute  towards 
the  loss,  are  viewed  by  the  admiralty  law  as 
sufficient  to  create  an  hypothecation  of  the  sub- 
jects benefited,  for  the  security  of  the  payment 
of  the  several  sums  for  which  those  subiects  are 
respectively  liable.  In  other  words,  as  the  mas- 
ter is  authorized  to  relieve  the  adventurer  from 
distress,  by  means  of  an  express  hypothecation, 
in  case  of  capture  or  distress  in  port,  or  by 
iiioiiiis  of  a  sale  of  a  part  of  the  cargo,  thereby 
cre.iliiig  a  maritime  lien  on  the  property  ulti- 
mately benefited,  in  favor  of  the  owner  of  what 
is  sold  or  hypothecated;  so  he  may  also,  in  a 
ca4e  of  necessity  at  sea,  make  a  jettison  of 
cargo,  and  thereby  create  a  lien  on  the  property 
thus  saved  from  peril.  Pothier  (Con.  Mar.  n. 
34,  72)  and  Emerigon  <Con.  a  la  Grosse,  ch.  4, 
sec.  9)  say  that  the  »ale  of  part  of  the  cargo  in 
port,  to  supi)ly  the  necessities  of  the  ship,  is  a 
kind  of  a  forced  loan.  Though  the  sacrifice  of 
part  of  the  cargo  at  sea  cannot  be  considered 
a  loan,  it  is  a  forced  appropriation  of  it  to  the 
general  benefit  of  those  engaged  in  a  common 
adventure,  under  a  contract  of  affreightment; 
and  such  use  of  the  property  of  one,  for  the 
benefit  of  others,  creates  a  charge  on  what  was 
thus  saved,  for  what  may  fairly  be  termed  the 
price  of  that  safety.  Abb.  on  Ship.  part.  4,  ch. 
10,  sec.  0. 

ni*]  'In  United  States  v.  Wilder,  3  Sumn. 
311,  which  was  a  case  of  general  average,  Mr. 
Justice  Story  likens  it  to  a  case  of  salvage, 
where  safety  is  obtained  by  sacrifices  of  labor 
and  danger,  made  for  the  common  benefit;  and 
he  says  the  general  maritime  law  gives  a  lien 
in  rem  for  the  contribution,  not  as  the  only 
remedy,  but  as  in  many  cases  the  best  remedy, 
and  in  some  cases  the  only  remedy.  In  the  Dis- 
trict and  Circuit  Courts  of  the  United  States 
this  jurisdiction  has  been  exercised,  and  some 
cases  of  this  kind  are  found  in  the  books; 
though  most  of  tlieir  decisions  are  not  in  print. 

The  Mary,  5  Ijiw  R.  75;  6  Law  R.  73;  The 
Cargo  of  the  George,  8  Law  R.  361;  Sparks 
▼.  Kittredge,  9  Law  Rep.  349;  Dunlap's  Add. 
Pr.  67;  2  Browne's  Civ.  and  Ad.  Law,  122; 
The  Packet;  The  Gold  Hunter;  The  Boston, 
above  cited. 

Tlie  restricted  admiralty  jurisdiction  in  Eng- 
land seems  insufficient  to  enforce  this  lien. 

The  Constancia,  2  W.  Rob.  487. 

Nor  is  there  anything  in  the  case  of  Cutler  t. 
Rae,  decided  by  this  court  in  1849,  and  reported 
in  7  How.  729,  which  conflicts  with  the  view 
we  have  now  taken. 

That  was  a  libel  by  the  owner  of  a  vessel 
against  the  consignee  of  cargo,  to  recover  the 
contributory  share  of  the  average  due  from  the 
goods  which  the  master  had  voluntarily  de- 
livered to  the  respondents  before  the  libel  was 
filed.  The  court  decided,  that  though  the  mas- 
ter, as  the  agent  of  the  owner  of  the  vessel  in 
that  ease,  had  by  the  maritime  law  a  lien  upon 
the  goods,  as  security  for  the  payment  of  their 
juat  contribution,  this  lien  was  lost  by  their 
voluntary  delivery  to  the  consignee:  and  that 
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the  implied  promise  to  contribute  could  not  be 
enforced  by  an  action  in  personam  against  the 
consignee,  in  the  admiralty.  This  admits  the 
existence  of  a  lien,  arising  out  of  the  admiralty 
law,  but  puts  it  on  the  same  footing  as  a  mar- 
itime lien  on  cargo  for  the  price  of  its  trans- 
portation; which,  as  is  well  known,  is  waived 
by  an  authorized  delivery  without  insisting  on 
payment. 

On  full  consideration,  we  are  of  opinion  that 
when  cargo  is  lawfully  jettisoned,  its  owner 
has,  by  the  maritime  law,  a  lien  on  the  vessel 
for  its  contributory  share  of  the  general  aver- 
age compensation,  and  that  the  owner  of  the 
cargo  may  enforce  payment  thereof  by  a  prop- 
er proceeding  in  rem  against  the  vessel,  and 
against  the  residue  of  the  cargo,  if  it  has  not 
been  delivered. 

The  remaining  question  is,  whether  the 
pleadings  in  this  case  are  in  such  form  as  tu 
present  this  claim  for  the  consideration  of  this 
court,  and  entitle  the  libelant  to  assert  a  lien 
on  the  vessel  for  its  contribution. 

The  rules  of  pleading  in  the  admiralty  are 
exceedingly  simple  *and  free  from  tech-  ['172 
nical  requirements.  It  is  incumbent  on  the  li- 
belant to  propound  with  distinctness  the  sub- 
stantive facts  on  which  he  relies;  to  pray,  eith- 
er specially  or  generally,  for  the  relief  appro- 
priate to  them;  and  to  ask  for  such  proce.ts  of 
the  court  as  is  suited  to  the  action,  whether 
in  rem  or  in  personam. 

It  is  inciunbent  on  the  respondent  to  answer 
distinctly  each  substantive  fact  alleged  in  the 
libel,  either  admitting  or  denying,  or  declaring 
his  ignorance  thereof,  and  to  allege  such  other 
facts  as  he  relics  upon  as  a  defense,  either  in 
part  or  in  whole,  to  the  case  made  by  the 
libel. 

The  proofs  of  each  party  must  correspond 
substantially  with  his  allegations,  so  as  to  pre- 
vent surprise.  But  there  are  no  technical  rule* 
of  variance,  or  departure  in  pleading,  like  those 
in  the  common  law,  nor  is  the  court  precluded 
from  granting  the  relief  appropriate  to  the 
case  appearing  on  the  record,  and  prayed  for  by 
the  libel,  because  that  entire  case  is  not  dis- 
tinctly stated  in  tbb  libel.  Thus,  in  cases  of 
collision,  it  frequently  occurs  that  the  libel  al- 
leges fault  of  the  claimant's  vessel;  the  answer 
denies  it,  and  alleges  fault  of  libelant's  vesseL 
The  court  finds,  on  the  proofs,  that  both  were 
in  fault,  and  apportions  the  damages. 

Looking  to  this  libel,  we  find  -it  states  that  a 
contract  of  affreightment  was  made  to  trans- 
port these  goods  from  Wilmington  to  New  Or- 
leans, on  board  this  brig:  and  the  goods  were 
laden  on  board  and  the  brig  had  arrived,  but 
only  a  part  of  the  goods  have  been  delivered. 
It  states  the  value  of  the  part  not  delivered, 
avers  that  the  libelants  have  not  been  paid  any 
part  of  that  sum,  prays  for  process  against  the 
brig,  and  a  decree  for  the  value  of  the  mer- 
chandise not  delivered,  and  also  for  such  other 
relief  as  to  law  and  justice  may  appertain. 

The  answer  admits  all  the  facts  stated  in  the 
libel,  but  sets  up,  by  way  of  defensive  allega* 
tion,  a  necessary  jettison  of  that  part  of  the 
cargo  not  delivered.  It  is  manifest,  that  though 
this  answers,  in  part,  the  clainl  for  damage* 
made  by  the  libel,  it  does  not  wholly  answer  it. 
It  shows  sufficient  cause  why  the  libelant 
Aovii  nat  Msert  a  lien  on  the  brig  for  the 
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whole  value  of  his  merchandise,  but  at  the  same 
time  shows  that  the  libelant  has  a  valid  lien  on 
the  brig  for  that  part  of  the  value  of  the  mer- 
chandise which  the  vessel  is  bound  to  contrib- 
ute. While  it  asserts  that  the  performance  of 
the  contract  of  aifreightment  by  transportation 
of  the  merchandise  to  New  Orleans  was  excused 
by  a  peril  of  the  sea,  it  admits  that  an  obli^- 
tion  arose  out  of  the  relations  of  the  parties 
created  by  that  contract  of  affreightment,  and 
out  of  the  facts  relied  on  as  an  excuse  for  not 
transporting  the  merchandise;  that  this 
17  3* J  'obligation  was  to  pay  to  the  shipper 
a  part  of  the  value  of  his  goods;  that  it  was 
the  duty  of  the  master,  at  the  port  of  New 
Orleans,  to  ascertain  what  part  of  that  value 
the  vessel  was  bound  to  contribute,  and  that 
there  is  a  lien  on  the  vessel  to  secure  its  pay- 
ment. 

If  the  technical  rules  of  common  law  plead- 
ing existed  in  the  admiralty,  there  might  be 
diniculty  in  admitting  a  claim  for  general  aver- 
age, in  an  action  founded  on  a  contract  of 
affreightment;  because,  though  the  claim  for 
such  average  grows  out  of  a  contract  of 
affreightment,  the  implied  promise  to  pay  it  is 
technically  different  from  the  promise  on  the 
face  of  a  bill  of  lading.  In  the  case  of  Pope  v. 
Nickerson,  3  Story,  465,  Mr.  Justice  Story  went 
into  a  very  extensive  examination  of  such 
claims,  under  an  agreed  statement  of  facts,  in 
an  action  of  assumpsit  on  bills  of  lading;  and  it 
does  not  seem  to  have  occurred,  either  to  him 
or  the  counsel,  that  it  was  inconsistent  with 
any  substantial  rule  of  the  common  law  so  to  do. 

But  in  the  admiralty,  as  we  have  said,  there 
are  no  technical  rules  of  variance  or  departure. 
The  court  decrees  upon  the  whole  matter  be- 
fore it,  taking  care  to  prevent  surprise,  by  not 
allowing  either  party  to  offer  proof  touching 
any  substantive  fact  not  alleged  or  denied  by 
him. 

But  where,  as  in  this  case,  the  defensive  al- 
legation of  the  respondent  makes  a  complete 
case  for  the  libelant,  so  that  no  evidence  in 
support  of  it  is  required,  and  where  that  case 
is  within  the  form  of  action  and  the  prayer  of 
relief,  and  the  process  used  by  the  libelant, 
we  think  it  not  a  sufficient  reason  for  refusing 
relief,  that  the  precise  case  on  which  the  court 
think  fit  to  grant  it  is  not  set  out  in  the  libel. 

We  understand,  that  in  the  court  below  the 
libelants  relied  on  the  duty  of  the  master  to  ad- 
just and  collect,  and  pay  to  them,  the  general 
average  contributions,  as  precluding  the  de- 
fense of  a  necessary  jettison.  We  think  this 
defense  was  properly  overruled.  The  libelants 
did  not  there  insist  on  their  lien  on  the  vessel 
for  its  contribution.  We  do  not  consider  their 
failure  to  do  so  precludes  them  from  calling  on 
this  court  to  make  that  decree,  to  which  the 
record  shows  they  are  entitled.  In  Finley  ▼. 
Lynn,  6  Cranch,  238,  this  court  was  of  opinion 
that  the  appellant,  whose  bill  was  dismissed  by 
the  Circuit  Court,  was  entitled  to  an  account, 
on  a  ground  not  assumed  in  the  Circuit  Court. 
This  court  said:  "The  plaintiff  probably  did 
not  apply  for  this  account  in  the  court  below, 
and  it  does  not  appear  to  have  been  a  principal 
object  of  his  bill.  This  court  therefore  doubted 
whether  it  would  be  most  proper  to  affirm  the 
decree  dismissing  the  bill,  with  the  addition 
that  it  should  be  without  prejudice  to  any 
174*1  future  claim  *for  profits,  and  for  the 
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debt  due  from  one  store  to  the  other,  or  to  open 
the  decree,  and  direct  the  account.  The  latter 
is  deemed  the  more  equitable  course.  The  de- 
cree therefore,  is  to  be  reversed,  and  the  cause 
remanded,  with  directions  to  take  an  account 
of  the  profits  of  the  jewelry  store,  if  the  same 
shall  be  demanded  by  the  plaintiff."  But,  as 
the  libelants  failed  to  call  the  attention  of  the 
Circuit  Court  to  this  view  of  their  riglits,  and 
placed  their  claim  there  solely  on  the  grounds 
that  the  jettison  was  unlawful,  or,  if  lawful, 
could  not  be  a  defense,  because  the  master  had 
failed  to  do  the  duty  incumbent  on  him  in  a 
case  of  general  average,  we  think  the  decree 
should  be  reversed  without  costs. 

The  cause  must  be  remanded  to  the  Circuit 
Court,  with  directions  to  ascertain  the  amount 
of  the  lien  of  the  libelants  on  The  Ann  Elira* 
beth,  for  the  share  to  be  contributed  by  the 
vessel  towards  the  loss  sustained  by  the  libel- 
ants, and  to  enter  a  decree  accordingly. 

Mr.  Justice  Campbell,  dissenting: 

I  dissent  from  that  part  of  the  opinion  of  this 
court  which  allows  to  the  libelants  a  decree 
against  the  libelee  for  the  amount  of  his  con- 
tributory share  in  the  account  of  average. 

The  libel  is  for  the  non-delivery  of  cargo  ac- 
cording to  the  conditions  of  a  bill  of  lading. 
The  exemption  claimed  in  the  answer  is,  that 
the  failure  was  occasioned  by  a  peril  of  the 
seas,  which  made  a  jettison  of  the  goods  nec- 
essary; and  this  issue  was  tried  in  the  District 
and  Circuit  Courts. 

The  objection  raised  here  is,  that  the  exemp- 
tion is  not  complete,  unless  the  contributory 
share  of  the  libelee,  to  be  ascertained,  in  the 
first  place,  by  the  adjustment  of  an  average  ac- 
count, is  also  admitted  and  tendered. 

In  Bird  v.  Astcock,  2  Bulst.  280,  which  was 
an  action  on  the  case  against  a  carrier  for  the 
non-delivery  of  goods  lost  by  a  jettison,  Coke, 
Lord  Ch.  J.,  cited  a  case  which  had  been  de- 
cided, and  said,  in  respect  to  it:  "We  all  did 
resolve,  that  this  being  the  act  of  God,  this 
sudden  storm,  which  occasioned  the  throwing 
over  of  the  goods,  and  which  could  not  be 
avoided;  and  for  this  reason  the  plaintiff  re- 
covered nothing."    Mouse's  case,  12  Co.  03. 

I  have  not  been  able  to  find  a  precedent, 
either  in  the  United  States  or  Great  Britain, 
where  a  contributory  share,  in  the  nature  of 
average,  has  been  recovered,  in  a  contentious 
litigation,  in  an  action  on  a  bill  of  lading  for 
the  non-delivery  of  cargo. 

But  the  books  of  precedents  show  that  aver- 
age contributions  'are  recovered  in  [*17& 
actions  either  of  special  or  general  assumpsit, 
the  form  of  the  action  depending  on  the  fact  of 
the  adjustment  of  the  account.  2  Chitt  Plead. 
50,  152,  161;  Saund.  Plead.  &  Ev.  278. 

"I  entertain  a  decided  opinion,"  said  Chan- 
cellor, then  Ch.  J.  Kent,  "that  the  established 
principles  of  pleading,  which  compose  what 
18  called  its  science,  are  rational,  concise,  lum- 
inous, and  ought,  consequently  to  be  very  care- 
fully touched  by  the  hand  of  innovation.* 
Bayard  v.  Malcolm,  1  Johns.  471.  And  the  ad- 
vantage of  an  orderly,  not  to  say  scientific  ayt' 
tem  of  administration,  is  as  apparent  in  the 
courts  of  admiralty,  and  the  mischiefs  of  uncer- 
tainty or  inexactness  are  as  positive  there,  as  in 
any  other  tribunals.  Such  seems  to  have  been 
the  opinion  of  Justice  Storj^.  The  Boston,  1 
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Sumn.  328.  This  difference  in  opinion  with  the 
court  would  not  have  been  the  ground  of  a  pub- 
lic dissent  on  my  part,  if  I  had  not  deemed 
the  decree  erroneous,  and  if  I  did  not  l>elieve 
that  the  parent  error  is  to  be  found  in  this  de- 
parture from  accurate  pleading.  The  decree 
treats  the  liability  of  the  master  or  owner  for 
an  average  contribution  as  an  integral  part  of 
their  special  written  contract  of  affreightment; 
and  their  failure  to  pay  their  share  of  average 
is  disposed  of  as  a  breach  of  the  express  obli- 
gation. My  opinion  is,  that  the  obligations  are 
distinct,  though  intimately  associated,  and  are 
referable  to  different  principles  of  law,  and  in 
the  judicial  administration  of  the  United  States 
may  be  subject  to  distinct  jurisdictions. 

The  principle  of  the  rule  of  general  contribu- 
tion, ae  applied  to  the  case  of  a  jettison,  exists 
in  all  commercial  nations,  and  the  rule  itself 
became  a  part  of  the  statute  law  of  England,  in 
the  reign  of  the  Conqueror,  and  that  of  bis 
youngest  son.  In  a  later  period,  the  same  prin- 
ciple was  applied  to  a  great  number  of  analo- 
gous cases. 

The  inquiry  is,  upon  what  courts  was  the 
duty  devolved  of  enforcing  and  administering 
this  principle  of  general  jurisprudence,  and  par- 
ticularly in  the  cases  of  average.  In  Birkley 
V.  Presgrave,  1  East.  220,  which  was  a  special 
action  of  assumpsit  for  average  on  an  unad- 
justed average  account,  Lord  Kenyon  says: 
"This  action,  the  grounds  and  nature  of  which 
arc  fully  set  out  in  the  special  count,  is  founded 
in  the  common  principles  of  justice.  A  loss  is 
incurred,  which  the  law  directs  shall  be  borne 
by  certain  persons  in  their  several  proportions. 
When  a  loss  is  to  be  repaired  in  damages,  where 
«lse  can  they  be  recovered  but  in  the  courts  of 
common  law?  And  wherever  the  law  gives  a 
right,  generally,  to  demand  payment  of  another, 
it  raises  an  implied  promise  in  that  person  to 
pay."  In  Dobson  v.  Wilson,  3  Camp.  480,  Lord 
17  6*J  Ellenborough  said:  "A  'court  of  equity 
may  perhaps  be  a  more  convenient  forum  for 
adjusting  the  claims  of  the  different  parties 
t-nncerned ;  but  if  a  shipper  of  goods,  which  are 
sacrificed  for  the  salvation  of  the  rest  of  the 
car^'o,  is  entitled  tcreceive  a  contribution  from 
another  shipper  whose  goods  are  saved,  I  know 
not  how  I  can  say  this  may  not  be  recovered 
bx  an  action  at  law.  This  is  a  legal  right,  and 
must  be  accompanied  with  a  legal  remedy.  The 
difTiculty  of  showing,  by  strict  evidence,  the 
exact  amount  of  the  contribution  is  great;  but, 
as  there  are  data  upon  which  it  may  be  calcu- 
lated with  great  certainty,  I  think,  is  no  objec- 
tion to  the  action,"  Price  v.  Xoble,  4  Taunt.  123. 

llolroyd,  in  the  argument  of  the  case  in 
East,  said:  "At  the  common  law,  where  a  con- 
tribution was  required,  a  writ  of  contribution 
issued,  precedents  of  which  are  to  be  found. 
Fitz.  Nat.  Brev.  This  has  fallen  into  disuse; 
because,  in  most  instances,  as  many  persons 
were  concerned,  a  more  easy  remedy  was  ad- 
ministered in  equity." 

And  so,  from  the  earliest  of  the  chancery  re- 
ports, we  learn  that  chancery  will  enforce  an 
average  or  contribution  to  be  made,  when  nec- 
essary, and  that  it  will  enforce  an  agreement 
among  merchants  to  pay  average.  Comyns' 
Dig.  Chan.  2  J.  2  S.;  Hick  t.  Palington,  F. 
Moore,  207;  Ca.  Pari.  19.  Spence,  in  his  his- 
tory of  equitable  jurisdiction,  says:  "That  the 
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court  of  chancery,  from  a  period  which  can- 
not be  traced,  but  which,  as  it  was  also  ap- 
parently adopted  from  the  Roman  law,  was 
probably  coeval  with  the  establishment  of  the 
court,  exercised  jurisdiction  to  compel  contri- 
bution amongst  general  shippers  of  goods, 
when  those  belonging  to  one  were  thrown 
overboard  for  the  safety  of  the  ship,  or  in 
cases,  as  they  are  technically  called,  of  general 
average."  1  Spence  Eq.  Jur.  063.  The  pop- 
ular treatises  on  the  chancery  system  show  that 
the  title  "Contribution"  is  one  of  great  reach, 
comprehending  a  variety  of  cases  which  rest 
upon  a  familiar  maxim  of  equity,  and  that  av- 
erage is  only  an  instance  of  its  application. 
How  stands  the  historical  evidence  in  regard  to 
the  jurisdiction  of  the  admiralty  courts,  with 
reference  to  this  subject!  What  say  the 
"Black  Book"  and  "Godolphin,"  or  the  contro- 
versionalists,  Prynne,  or  Jenkins,  in  support  of 
the  ancient  claims  of  these  tribunals?  What  is 
to  be  found  in  the  treaty  of  limits  between  the 
courts  of  common  law  and  admiralty?  In  the 
case  of  The  Constancia,  2  W.  Rob.  488,  a  ques- 
tion arose  upon  the  distribution  of  the  pro- 
ceeds of  a  ship  and  cargo  which  were  on  deposit 
in  the  registry  of  the  court,  in  a  cause  in  which 
its  jurisdiction  was  indisputable. 

The  claimant  asserted  a  preference  in  the 
distribution,  because  a  ]>ortion  of  the  cargo  be- 
longing to  him  had  been  sold  *for  the  [*177 
repairs  of  the  ship.  A  learned  judge  of  that 
court  said :  "As  far  as  my  own  experience  ex- 
tends, no  claim  of  a  similar  description  is  to  be 
found  in  the  annals  of  the  court;  a  circum- 
stance which  naturally  induces  me  to  consider 
with  some  carefulness  whether  the  novelty  of 
the  claim  be  specious  or  real.  In  other  words, 
whether,  novel  in  appearance,  it  does  not  rest 
upon  some  recognized  principles  by  which 
other  claims  have  been  decided.  What,  then, 
is  the  true  character  of  the  claim  in  question? 
It  is  a  claim  on  behalf  of  the  owners  of  certain 
property  shipped  on  board  of  the  vessel,  and 
applied  to  relieve  the  ship's  necessities,  and  to 
enable  her  to  complete  her  voyage. 

"In  the  case  of  The  Gratitudine,  3  0.  Rob. 
240,  Lord  Stowell  has  held  that  property  so 
sacrificed  is  to  be  considered  as  the  proper 
subject  of  general  average;  and  Lord  Tenter- 
den,  in  his  book  on  shipping,  lays  down  the 
same  doctrine.  If  this  be  so,  and  if,  upon  the 
authority  of  my  Lord  Stowell,  thus  confirmed 
by  my  Lord  Tenterden,  I  am  to  consider  this 
claim  as  a  subject  of  general  average,  two  con- 
siderations immediately  suggest  themselves. 
First,  whether  I  have  any  jurisdiction  at  all 
over  questions- of  general  average;  and  second, 
whether  I  could  satisfactorily  exercise  such  a 
jurisdiction  under  the  circumstances  of  this 
case.  The  absence  of  any  precedent,  where  the 
court  has  exercised  the  jurisdiction,  is  of  it- 
self strong  prima  facie  proof  that  I  have  no 
authority  to  entertain  the  question  at  all;  and 
I  am  the  more  strongly  inclined  to  this  opinion, 
by  the  further  consideration  that,  in  all  cases 
of  average,  it  is  essential  that  the  tribunal 
which  is  to  adjust  it  should  have  the  power  to 
compel  all  parties  interested  to  come  in,  and 
to  pay  their  quota.  I  possess  no  such  power; 
and  if  I  could  not  bring  all  parties  interested 
before  the  court,  I  could  not  adjust  a  general 
average,  which  is  a  proportionate  contribution 
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by  all."  Tliese  citations  from  the  opinion*  of 
the  various  tribunals  wliich  administer  difTer- 
ent  departments  of  tlie  judicial  power  of  Great 
Britain,  show  that  the  doctrine  upon  which 
average  contributions  ia  made,  is  not  peculiar 
to  the  maritime  code;  and,  also,  that  the  mar- 
itime courts  of  the  first  commercial  power 
that  has  existed  have  never  administered  it, 
and  their  judges  suppose  their  modes  of  pro- 
ceeding unsuitable  to  it.  In  the  case  of  The 
Constancia,  the  res  was  in  the  custody  of  the 
Court  of  Admiralty,  yot  that  court  denied  the 
existence  of  a  niari'timu  lien,  or  that  any  liabil- 
ity of  the  freighters  against  the  ship  could  be 
enforced  there.  And  this  is  equally  apparent 
from  the  doctrines  of  the  courts  of  chancery 
and  law.  In  Ilallett  v.  Bousfield,  18  Vesey,  Jr. 
187,  which  was  the  case  of  a  shipper  whose 
property  bad  been  overthrown  to  lighten  a 
178*]  ship  in  a  storm,  and  who  moved  *to  re- 
strain the  master  and  ship  owner  from  deliver- 
ing any  part  of  the  cargo  and  receiving  the 
freight,  or  parting  with  any  share  of  the  ship. 
Lord  Eldon  said,  "that  in  such  a  case  there  is  a 
lien  upon  the  goods  of  each  freighter,  for  con- 
tribution and  average,  in  some  sense;  that  is, 
the  master  is  not  bound  to  part  with  any  part 
of  the  cargo  until  he  has  security  from  each  per- 
son for  his  proportion  of  the  loss;  but  there  is 
no  authority,  that  on  the  ground  that  he  bos  a 
lien  to  the  extent  of  entitling  him  to  call  on 
every  person  to  give  security  for  the  amount  of 
their  average  when  it  shall  be  adjusted,  every 
owner  of  a  part  of  the  cargo  can  compel  the 
captain  to  do  so;  and  it  strikes  me,  upon  the 
short  time  I  have  had  to  consider  it,  that  is  a 
length  the  plaintilT  cannot  reach.  The  defendant, 
it  is  true,  is  a  trustee  for  others,  but  the  nature 
of  the  trust  is  regulated  by  the  practice;  and 
there  is  no  instance  of  an  action,  or  a  suit  in 
equity,  to  effectuate  the  lien,  otherwise  than 
through  the  right  of  the  master  to  take  secur- 
ity; tnat  practice  ascertaining  the  true  nature 
and  extent  of  the  trust."  This  lucid  statement 
of  the  English  law  explains  the  meaning  of  the 
older  class  of  writers  on  commercial  law,  when 
they  speak  of  the  master's  lien,  and  his  duty 
to  settle  an  average  account. 

Valin  observes,  that  the  article  of  the  Ordi- 
nance of  1681,  wliich  confers  a  right  of  deten- 
tion upon  the  master,  does  not  impose  an  im- 
perative obligation  upon  him,  and  thai  he  may 
deliver  to  each  freighter  his  goods,  without 
fear  of  consequences,  unless  specially  required 
to  withhold  them.  And  other  writers  concur 
in  the  opinion,  that  the  freighters,  under  that 
ordinance,  had  no  action  against  one  another. 
Boucher,  Droit  Mar.  450,  451. 

Lord  Tenterden  cites  this  case  from  Vesey, 
Jr.  without  dissent,  in  his  work  on  shipping, 
Abb.  on  Ship.  508;  and  in  Simonds  v.  White, 
2  B.  &  C.  805,  he  describes  the  power  of  the 
master  over  the  goods  "as  a  power  of  deten- 
tion," given  in  order  that  the  expense,  incon- 
venience and  delay  of  actions  and  suits,  may 
be  avoided.  This  court,  in  Cutler  v.  Rae,  7 
How.  729,  declared  that  the  party  entitled  to 
contribution  "has  no  absolute  and  uncondi- 
tional lien  upon  the  goods  liable  to  contribute." 
The  captain  has  a  riglit  to  retain  them  until  the 
^(eneral  average  with  which  they  are  charged 
has  been  paid  or  secured;  and,  that  this  right 
»»0 


of  retainer,  is  a  "qualified  lien,"  "dependent 
on  the  possession  of  the  goods  by  the  master 
or  ship  owners,"  and  "ceases  when  they  are 
delivered  to  the  owner  or  consignee;"  "and 
does  not  follow  them  into  their  hands,  nor  ad- 
here to  the  proceeds;"  and  a  corrciiponding 
opinion  of  Lord  Tenterden  is  to  be  found  in 
Scaife  v.  Tobin,  3  Bam.  &  Ad.  S2.3,  in  which  he 
says,  "a  consignee  who  is  the  absolute  owner 
*of  the  goods  is  liable  to  pay  general  [*179 
average,  because  the  law  throws  upon  him  thnt 
liability;  but  a  mere  consignee,  who  is  not  the 
owner,  is  not  liable."  And  this  demonstrates 
that  the  lien  for  average  is  not  a  maritime  lien. 
A  maritime  lien  does  not  include  or  require  pos- 
session. The  claim  or  privilege  travels  with  thi> 
thing,  into  whosoever  possession  it  may  come. 
It  is  inchoate  from  the  moment  the  claim  or 
privilege  attaches,  and  when  carried  into  effect 
by  legal  process,  by  a  proceeding  in  rem,  re- 
lates back  to  the  period  when  it  first  attached. 
I  farmer  v.  Bell,  2  L.  and  Eq.  6.  These  cases 
show,  that  neitlier  in  the  adjudications  in  the 
courts  of  Great  Britain  or  the  I'liited  States, 
nor  in  the  usages  of  their  merchants,  is  there 
any  sanction  for  the  doctrines  of  this  decree. 
No  adjudication  during  sixty  years  of  our  his- 
tory is  to  be  found,  where  the  power  to  ad- 
just or  to  collect  an  average  account  is  affirmed, 
or  has  been  exerted  by  the  district  courts  sit- 
ting in  admiralty,  upon  direct  application  to 
them  for  the  purpose. 

The  importance  of  the  subject  will  justify  me 
in  ail  examination  of  the  continental  authori- 
ties, which  are  supposed  to  establish  the  exist- 
ence of  a  martimo  lien  for  contribution.  The 
ancient  codes  do  nothing  more  than  recognise 
the  existence  of  a  rule  of  contribution  in  regard 
to  losses  arising  from  a  jettison,  or  cases  of  a 
similar  character,  and  the  masters'  power  of 
detention  of  the  cargo  saved,  for  the  security 
or  payment  of  the  contributory  shares,  but  they 
do  not  ascribe  any  greater  operation  to  the 
rule,  either  in  affecting  property  or  in  designat- 
ing the  jurisdictions  to  which  the  enforcement 
of  the  rule  should  be  committed. 

The  leading  authority  cited  for  the  doctrine, 
that  average  affords  a  maritime  lien  on  the 
property  saved,  is  found  in  a  line  of  Emerigon, 
who  says,  "the  action  in  contribution  is  real  in 
its  nature." 

But  that  author  discriminates  the  feature  in 
a  real  action  to  which  the  action  in  contribu- 
tion has  any  resemblance.  The  feature  is,  "that 
the  action  vanishes  if  the  effects  saved  by 
means  of  the  jettison,  perish  before  arriving  at 
their  destination." 

The  real  action  is  for  a  thing,  or  to  assert  some 
right  in  it,  and  is  terminated  by  its  surrender, 
or  destruction  without  the  fault  of  the  possessor. 
So  long  as  the  ship  and  cargo  are  exposed  to 
peril  in  the  same  voyage,  in  which  the  jettison 
is  made,  the  action  in  contribution  is  inchoate^, 
and  dependent  on  the  ultimate  safety  of  th^ 
thing;  and  thiu  far  it  resembles  a  real  action. 
But   when  the  safety  of  the  ship  and  cargo  ia  con  - 
Armed,  the  liability  of  the  contributories  becomi^n 
personal,  and  the  sums  due  are  recoverable  witTi- 
out    further    reference    to    'them;     in     ['180 
France,  by  action  in  contribution;  and  in  Eng- 
land, by  a  bill  in  equity  for  contribution,  or 
sctioa  of  assumpsit.  It  ia  s  great  mistake  to 
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suppose  that  the  action  in  contribution  was  a 
hypothecary  action,  as  I  shall  hereafter  show. 

In  the  time  of  Emerigon,  it  was  thrown  upon 
the  master,  as  the  legal  attorney  of  all  persons 
interested  in  the  ship  and  cargo.  It  was  his 
duty  to  collect  the  contributory  shares,  and  to 
pay  them  among  the  parties  concerned;  but  he 
was  not  liable  for  the  shares  of  insolvents,  nor 
obliged  to  detain  the  goods,  and  that  was  an 
unusual,  if  not  an  unprecedented  remedy. 

The  Ordinance  of  1681  simply  permitted  this 
remedy  to  be  used.  This  Ordinance  was  de- 
fective in  not  defining  the  rights  of  the  master 
in  the  goods  liable  to  contribution.  The  Ordi- 
nance did  not  talce  the  precaution  to  establish 
the  existence  and  legitimacy  of  privileged 
claims,  is  the  testimony  of  those  who  framed 
the  Code  of  Commerce  of  Napoleon.  3  Loer6 
Com.  22.  The  Code  of  Commerce  was  framed 
to  repair  what  was  considered  a  defect.  In 
reference  to  average,  it  provides,  "that  in  all 
the  cases  before  mentioned,  the  master  and 
mariners  have  a  privilege  on  the  goods  or 
their  proceeds  for  the  amount  of  the  contribu- 
tion." This  clause  was  not  in  the  "projet"  of 
the  commission,  nor  in  their  revision;  but  after 
successive  changes,  the  article  appears  in  this 
form  for  the  first  time  in  the  final  draught  of 
the  Code.  The  jus  in  re  is  conferred  by  this 
clause  on  the  master,  and  he  may  proceed  to 
enforce  his  rights  by  judicial  seizure  and  sale, 
or  opposition,  or  he  may  sue  each  contributory 
for  his  share  in  contribution,  and  is  responsible 
in  an  action  to  each  of  them.  But  the  evils  of 
dormant  liens  are  removed  by  limitations  upon 
the  extent  and  duration  of  the  claim.  The 
Code  bars  actions  against  the  freighter  who  re- 
ceives his  goods  and  pays  his  freight  without  a 
legal  notice  of  the  claim  for  average;  and  each 
claim  must  be  notified  in  twenty-four  hours  to 
the  opposite  party,  and  be  pursued  by  judicial 
demand  in  one  month. 

Thier.  Droit  Con.  41,  124,  277;  4  Locr<  Com.; 
3  Pard.  Droit  Com.  sec.  750. 

Other  artidea  define  the  liability  of  the  own- 
er, and  the  contributory  share  of  the  ship  and 
cargo,  the  responsibility  o£  the  master,  and 
create  a  privilege  upon  the  ship  and  freight  to 
answer  the  agreements  of  the  charter-party, 
and  whatever  defaults  of  the  master  and  mari- 
ners. 

Thier.  Con.  Droit,  28  sec  2;  29,  sec.  II; 
Code  de  Com.  100,  sees.  11,  216,  222,  280. 

The  commentaries  of  Pardessus,  Locr£,  Bou- 
lay,  Paty,  and  other  authors,  are  made  upon 
these  enactments  of  French  statute  law.  They 
affirm  that  these  articles  establish,  as  the 
181*]  *law  of  France  that  the  freighter  of  a 
ship  is  obliged,  by  a  contract  or  quasi  contract  to 
the  master  to  contribute  his  share  of  an  aver- 
age contribution;  and  that  the  master  engages 
to  indemnify  the  freighter  whose  property  has 
suffered  or  been  sacrificed  for  the  common  bene- 
fit; and  that  reciprocal  rights  of  action  are 
given  to  either  party.  I  have  no  occasion  to 
question  the  accuracy  of  their  conclusions,  nor 
to  deny  that  the  Code  itself  embodies  the 
Bsagea,  experience  and  regulations,  of  the 
French  nation  in  the  management  of  iheir  com- 
merce, and  is  adapted  to  the  wants  and  habit* 
of  their  merchants.  And  no  one  can  doubt  that 
the  authority  of  Louis  XIV.  and  Napoleon  was 
16  I<.«d. 


adequate  to  the  introduction  of  the  Ordinance 
and  the  Code.  But  the  question  arises  here — 
and  it  is  one  of  grave  import  to  those  who  de- 
sire to  preserve  the  Constitution  of  the  Union 
inviolate,  and  the  limits  it  prescribes  to  the  ju- 
dicial power  of  the  federal  government,  and  the 
lines  of  division  among  the  federal  courts  un- 
disturbed— the  question  arises,  by  what  author- 
ity is  it  that  the  commercial  system  of  France, 
the  product  of  the  legislative  authority  of  her 
monarchs,  has  become  the  basis  for  judicial  de- 
cision in  the  courts  of  the  United  States,  and 
her  legal'  administration  of  purely  municipal 
regulations  is  taken  as  a  guide  to  determine 
the  jurisdictional  limits  of  those  courts  of  jus- 
tice. That  Congress  may  prescribe  rules  in 
reference  to  the  settlement  of  average  contri- 
butions, arising  in  the  foreign  or  federal  com- 
merce of  the  country,  may  be  admitted,  and 
also  may  assimilate  the  American  and  French 
systems  of  commercial  regulation.  But  I  am 
not  prepared  to  admit  that  this  can  be  done  by 
judicial  authority. 

The  commercial  systems  of  Great  Britain  and 
the  United  States  recognize  no  such  contract 
between  the  masters  and  freighters  as  the 
French  Code  establishes;  they  invest  the  mas- 
ter with  no  such  privilege  upon  the  property  of 
the  shippers;  they  confer  no  such  powers  to 
maintain  suits,  and  subject  him  to  no  such  lia- 
bilities. The  policy  and  spirit  of  the  British 
and  American  commercial  systems  tend  to  re- 
strain the  agency  and  control  of  subordinate* 
to  precise  limits  in  settlements  or  contests  with 
respect  to  property  and  obligations;  wherever 
it  can  be  done,  they  bring  the  owners  of  the 
property  and  the  principals  in  the  obligations, 
to  confront  one  another.  In  my  opinion,  thi* 
decree  introduces  a  new  principle  into  the 
American  commercial  system,  and  that  this  in- 
terpolation adds  to  the  jurisdiction  of  the  Ju- 
diciary Department  of  this  Government.  This 
is  done  by  judicial  authority.  In  my  opinion, 
the  Constitution  does  not  give  such  a  power  to 
this  court.  I  therefore  dissent  from  the  de- 
cree. 


*The  following  i*  the  order  of  the  [*18* 
court: 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel ;  on  con- 
sideration whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  de- 
cree of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed,  without  costs; 
and  that  this  cause  be,  and  the  same  is  hereby 
remanded  to  the  said  Circuit  Court,  with  direc- 
tions to  ascertain  the  amount  of  the  lien  of  the 
libelants  on  The  Ann  Elizabeth,  for  the  share 
to  be  contributed  by  the  vessel  towards  the  loss 
sustained  by  the  libelants,  and  to  enter  a  decree 
accordingly. 


Dissenting,  Mr.  Justice  Campbell,  Mr.  Jo*- 
tice  Catron,  and  Mr.  Justice  Griei. 


Rev'g  4  Blatchf.  48. 
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SUPBEMC    COCBT   OF    TUB    UNITED    STATES. 


Dec.  TcBir. 


WILUAM  A.  SHAFFER,  Plff.  in  Error, 

▼. 

JAMES  A.  SCUDDAY. 

(See  S.  C.  18  How.  16-21.) 

Jurisdiction — good  patent  by  state. 

This  couct  ba<. "  no  jurisdiction  to  revise  a  judg- 
ment of  state  court  holding  that  a  patent  granted 
by  the  stale  conveyed  no  right  to  the  fund  in 
question,  because  the  state  had  parted  from  its 
title  by  Its  patent  previously  granted  to  another. 

It  was  a  question  (or  the  state  courts. 

Argued  Dec.  30,  1856.    Decided  Jan.  22,  1857. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

The  case  is  stated  by  the  court. 

Mr.  J.  P.  Benjamin,  for  the  plaintiff  in  er- 
ror: 

Prior  in  date  to  Scudday'g  location,  to  wit: 
on  March  2,  1840,  Congress  passed  an  Act,  the 
lat  section  of  whicli  provides,  "tliat  to  aid  tlic 
State  of  Louisiana  in  constructing  the  neces- 
sary levees  and  drains  on  reclaimed  swamp  and 
overflowed  lands  therein,  the  whole  of  the 
swamp  and  overflowed  lands  which  may  be, 
or  are  found  unfit  for  cultivation,  shall  be,  and 
the  same  are  hereby  granted  to  that  State." 

9  Stat,  at  L.  352. 

Under  the  Statute,  the  Secretary  of  the  In- 
terior decided  that  the  granting  clause  "im- 
port* a  grant  in  present,"  and  that  although 
"other  proceedings  are  necessary  to  perfect  the 
title,  yet  when  the  selections  are  made  and  ap- 
proved, the  title  becomes  perfect,  and  has  rela- 
tion back  to  the  date  of  the  grant."  This 
decision  of  the  Secretary  is  in  perfect  accord- 
ance with  the  adjudication  of  this  court. 

Rutherford  v.  Green,  2  Wheat.  196;  Les- 
sietir  V.  Price,  12  How.  50;  Foley  v.  Harrison, 
16  How.  433. 

The  land  in  controversy  was  included  in  the 
grant  of  March  2,  1849.  Scudday's  location 
was  consequently  null  and  void  ab  initio,  and 
was  revoked  by  the  Secretary  of  the  Interior, 
April  14,  1853.  Upon  the  decision  of  the  proper 
authorities  of  the  United  States  being  made, 
Shaffer  and  defendant  entered  the  land  in  con- 
troversy on  July  18,  1853,  under  a  swamp  land 
warrant,  by  virtue  of  the  Act  of  the  Legislature 
of  Louisiana  of  March  17,  1852. 

Tiiis  entry  was  made  by  virtue  of  a  prefer- 
ence right,  acquired  by  that  Act  to  the  persons 
in  possession  of,  or  cultivating,  the  tract  en- 
tered by  them. 

The  Supreme  Court  of  Louisiana  decided  by 
a  decree,  reversing  the  judgment  of  the  District 
Court,  that  the  Secretary  of  the  Interior  bad 
no  authority  to  make  the  decision  revoking 
Scudday's  location,  and  held  his  title  superior 
to  Shaffer's,  who  claimed  under  an  entry  made 
on  the  authority  of  the  Secretary's  decision. 

The  case  is,  therefore,  betore  the  court  under 
that  clause  of  the  26th  section  of  the  Judiciary 
Act  which  empowers  it  to  take  appellate  juris- 
diction from  the  highest  state  courts,  where 
"is  drawn  in  question  the  validity  of  an  au 
thority  exercised  under  the  United  States,  and 
the  decision  is  against  the  validity,"  and  is 
fully  within  the  principles  decided  in  Chou 
teau  V.  Eckhart,  2  How.  344. 

The  sole  question  in  the  cause  then  is, 
whether  the  Secretary  had  authority  to  decide. 


and  did  rightly  decide,  that  Scudday's  loca- 
tion  was  null,  and  must  be  revoked. 

This  is  hardly  an  open  question  in  this  court. 

The  8th  section  of  the  Act  of  1841,  under 
which  Scudday  claims,  directs  the  locations  to 
be  made  on  "any  public  land,  except  such  as 
is  or  may  be  reserved  from  sale  by  any  law  of 
Congress." 

This  court  has  decided  in  the  cases  above 
cited,  and  particularly  in  that  of  15  How.,  that 
the  Act  of  1841  vested  no  present  title  in  the 
State  of  Louisiana,  but  was  a  mere  authority 
to  enter  lands  in  the  same  manner  as  individ- 
uals could  enter  thcui;  and  that  the  entry  un- 
der a  location  made  by  virtue  of  a  state  war- 
rant, and  backed  by  a  t>tate  patent,  did  not  con 
fer  the  fee  in  the  land,  which  is  only  devested 
by  a  patent  issued  by  the  United  States. 

The  Secretary  of  the  Interior  approved  tlic 
location  under  the  mistaken  sup|>osition  that 
the  land  was  "public  land;"  whereas,  in  point 
of  fact,  Congress  had  already  conveyed  title 
to  it  by  the  grant  in  the  Swamp  Land  Law  of 
1849. 

Before  any  patent  was  issued  by  the  United 
States,  Scudday's  entry  was  revoked,  under 
the  authority  which  has  been  universally  con- 
ceded to  e.xist  in  the  offices  of  the  Land  Office, 
since  the  decision  of  this  court,  made  thirty 
years  ago,  and  never  subsequently  called  in 
question. 

Chotard  v.  Pope,  12  Wheat.  687. 

The  case  may  be  summed  up  in  few  words, 
as   follows: 

1st.  Shaffer  claims  title  under  a  grant  made 
by  statute  of  tlie  United  States,  vesting  the 
fee  in  him,  as  fully  as  a  patent  would  if  issued 
directly  to  him. 

Strother  v.  Lucas.  12  Pet.  454;  Chouteau  v. 
Eckhart,  2  How.  344. 

2d.  Scudday  claims  under  an  inchoate  title 
from  the  United  States,  not  only  still  incom- 
plete, but  which  it  is  impossible  ever  to  render 
complete,  and  his  title  has  been  erroneously 
preferred  by  the  Supreme  Court  of  Louisiana, 
only  because  he  holds  a  patent  from  the  State. 

But  no  state  authority  can  confer  a  right  in 
land,  sufficient  to  eject  a  patentee  under  the 
United  SUtes. 

Bagnell  v.  Broderick,  13  Pet.  436. 

Mr.  Miles  Taylor,  for  defendant  in  error: 

1.  The  question  raised  as  to  the  construction 
of  the  Act  of  1849,  was  not  decided  by  the  Su- 
preme Court  of  Louisiana.  The  court  express- 
ly said  that  they  did  not  "consider  it  necessary 
to  decide  that  question."  "The  construction  of 
the  Act  of  1849,  by  the  Secretary  of  the  In- 
terior, may  be  strictly  correct,  and  yet  it  does 
not  follow  that  the  location  of  a  warrant,  un- 
der the  Internal  Improvement  Law  of  1841, 
which  had  been  approved  by  the  proper  depart- 
ment of  the  Government,  and  for  which  a  pat- 
ent had  been  subsequently  issued  by  the  State 
could  be  revoked,  so  as  to  destroy  the  title 
conferred  by  the  patent.  The  question  would 
have  been  different  if,  after  the  passage  by 
Congress  of  the  Act  of  1840,  the  United 
States  had  granted  the  land  away  from  the 
State  of  Louisiana.  Such  was  not  the  case; 
and  as  both  the  Acts  of  1834  and  1840  were 
grants  of  land  to  the  State,  we  cannot  go  be- 
hind the  patent  which  the  State  granted." 
From  this  it  is  clear  that  there  wm  no  decision 
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against  the  validity  of  a  treaty  or  statute,  or 
ma  authority  exercised  under  the  United  States, 
etc.,  etc,  in  the  liighest  court  of  Louisiana; 
^nd  that  inasmuch  as  no  error  can  be  assigned 
or  regarded  as  a  ground  of  reversal,  other 
"than  such  as  appears  on  the  face  of  the  record, 
«nd  immediately  respects  the  questions  of  va- 
lidity or  funstructiun,"  etc.,  therefore,  there 
was  no  right  to  a  writ  of  error  in  this  case, 
and  that  the  case  must  be  dismissed  for  want 
of  jurisdiction. 

1  Stat,  at  L.  p.  85,  sec.  25;  Almonester  v. 
Kenton.  !l  How.  1. 

The  entry  by  James  A.  Scudday,  on  the  12th 
of  <luly,  1850,  and  the  patent  of  the  Governor 
of  Louisiana,  grunted  on  the  12th  day  of  No- 
vember, 1852,  vented  an  absolute  title  under 
the  authority  of  the  Act  of  Congress  approved 
.S<'p.  4,  1841,  and  the  Act  of  the  Legislature  of 
Louisiana,  passed  in  1844. 

The  grant  to  the  State  of  Louisiana,  made 
by  the  Act  of  Congress,  approved  March  2, 
1849,  could  not  in  any  way  atfect  the  title  vest- 
ed in  Scudday  by  the  sale  from  the  state  to 
him,  if  the  grant  be  regarded  as  taking  effect 
at  the  date  of  the  Act. 

Bonin  v.  Eyssaline,  12  Mart.  187;  M'Guire 
V.  Amelung,  12  Mart.  640;  Woods  v.  Kimbal, 
5  Mart.  N.  S.  247;  C.  C.  3,  271;  Stokes  v. 
Shackleford,  12  La.  170;  Fenn  v.  Rils,  0  La.  05; 
Lee  V.  Ferguson,  5  La.  Ami.  532. 

The  land  in  question  was  granted  by  the 
Unitrd  States  to  Louisiana,  and  all  the  title  of 
the  State  of  Louisiana  is  now  vested  in  James 
A.  Scudday,  by  a  patent  under  the-  seal  of  the 
State,  issued  in  conformity  with  law;  and  his 
right  to  it  cannot  be  questioned  by  one  claim- 
ing under  the  State  of  Louisiana. 

Patterson  v.  Winn,  5  Pet.  241 ;  U.  S.  v.  Arrc- 
dondo,  6  Pet.  728;  Lott  v.  Prudhomme,  3  Kob. 
La.  293;  Carter  v.  Monetti,  0  Rob.  La.  82;  Bag- 
nell  V.  Broderick,  13  Pet.  436. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  erroi*  to  the  Supreme  Court 
of  the  State  of  Louisiana. 

It  appears  that  a  petitory  action  was  brought 
by  Scudday,  the  defendant  in  error,  against 
Shaffer,  the*  plaintiiT  in  error,  to  recover  a  quar- 
ter section  of  land  described  in  the  pleadings. 

The  defendant  in  error  derives  his  title  in  the 
following  manner:  By  the  8th  section  of  an  Act 
of  Congress  of  the  4th  September,  1841,  the 
Government  of  the  United  States  granted  to 
each  of  the  several  States  specified  in  the  Act, 
and  among  them  to  Louisiana,  500,000  acres  of 
land,  for  the  purposes  of  internal  improvement. 
The  Act  provided  that  the  selections  of  the 
land  were  to  be  made  in  such  manner  as  the 
Legislature  of  the  State  should  direct,  the  loca- 
tions to  be  made  on  any  public  lands,  except 
such  as  were  or  might  be  reserved  from  sale  by 
anv  law  of  Congress,  or  proclamation  of  the 
President  of  the  United  States.  The  9th  sec- 
tion of  the  Act  provided  that  the  net  proceeds 
of  the  sales  of  the  lands  so  granted  should  be 
applied  to  objects  of  internal  improvement 
within  the  State,  such  as  roads,  railways, 
bridges,  canals  and  improvement  of  water- 
oonrses  and  draining  of  swamps.  An  Act  of  the 
Legislature  of  Louisiana  of  1844  provided  that 
-warrants  for  the  location  of  the  lands  should 
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be  sold  in  the  same  manner  as  the  lands  were 
located — and  it  was  made  the  duty  of  the  Gov- 
ernor to  issue  patents  for  the  lands  located  by 
warrants,  whenever  he  should  be  satisfied  that 
they  had  been  properly  located.  The  defend- 
ant in  error,  being  the  holder  of  such  a  warrant, 
located  it  on  *tlie  land  claimed  in  the  [*!• 
suit.  The  location  having  Umu  approvea  oy 
the  Secretary  of  the  Interior,  and  a  certiflcate 
to  that  effect  granted  by  the  Begister,  the 
Governor  of  Louisiana  issued  a  patent  to  the 
plaintiff,  bearing  date  12th  November,  1852. 

The  opposing  title  of  plaintiff  in  error  is  de- 
rived under  an  Act  of  Congress  of  March  2d, 
1849,  and  certain  Acts  of  the  Legislature  of 
the  State,  passed  to  carry  into  effect  the  Act  of 
Congress.  The  1st  section  of  the  Act  of  Con- 
gress of  1849  declares,  "that  to  aid  the  State 
of  Louisiana  in  constructing  the  necessary 
levees  and  drains  to  reclaim  the  swamp  and 
overllowed  lands  therein,  the  whole  of  the 
swamp  and  overllowed  lands  which  are  or  may 
be  found  unlit  for  cultivating,  shall  be,  and 
the  same  are  hereby  granted  to  the  State." 

The   2d   section   provides,   that   as   soon  as 
the  Secretary  of  the  Treasury  shall  be  advis^ 
by  the  Governor  of  Louisiana  that  the  State 
has  made  the  necessary  preparations  to  defray 
the  expenses  thereof,  he  shall  cause  a  personal 
examination  to  be  made,  under  the  direction  of 
the   Surveyor-General   thereof,  by  experienced 
and  faithful  deputies,  of  all  the  swamp  land* 
therein  which  are  subject  to  overflow  and  unfit 
for  cultivation,  and  a  list  of  the  same  to  be 
made  out,  and  certilied  by  the  deputies  and  the 
Surveyor-General  to  the  Secretary  of  the  Treaa- 
ury,  who  shall  approve  the  same,  so  far  as  they 
are  not  claimed  and  held  by  individuals;  and 
on  that  approval  the  fee  simple  to  said  lands 
shall  vest  in  the  State  of  Louisiana,  subject  to 
the   dis|>osal    of   the   Legislature   thereof,   pro- 
vided, however,  that  the  pruceeds  of  said  lands 
shall  be  applied  exclusively,  as  far  as  neces- 
sary,  to   the   construction   of  the   levees   and 
drains  aforesaid. 
On  the  21st  of  March,  1850,  the  Legislature 
I  of  Louisiana  passed  an  Act  to  enable  the  Gov- 
ernor to  have  the  swamp  and  overflowed  lands 
selected;  and  in  1852  they  passed  an  Act, giv- 
ing a  preference  in  entering  such  lands  to  those 
in  possession  of  or  cultivating  them,  and  the 
time  of  entering  them  was  further  extended  by 
an  Act  of  1853.    The  plaintiff  in  error  entered 
this  land  on  the   18th  day  of  July,  1853,  by 
virtue  of  a  preference  right  claimed  under  that 
Act  of  the  Legislature.     He  was  permitted  to 
make  this  entry  at  the  State  Land  Office,  in 
consequence  of  the  Secretary  of  the  Interior 
having,  on  the  14th  of  April,  revoked  his  ap- 
proval to  the  State  under  the  Act  of  1841,  of 
this  and  other  lands  which  had  been  located 
under  warrants  sold  by  the  State,  in  conform- 
ity to  the  Act  of  the  Legislature  of  1844. 

The  reason  assigned  by  the  Secretary  of  the 
Interior  was,  that  these  locations  had  been 
made  subsequent  to  the  passage  of  the  Act  of 
Congress  of  1849,  granting  to  the  State  all  the 
swamp  and  overflowed  lands.  He  states,  in 
his  opinion,  that  he  considered  the  words  used 
in  the  Ist  section  of  that  Act  as  'import-  [*20 
ing  a  g^ant  in  presenti,  and  as  confirming  a 
right  to  the  land,  though  other  proceedings  were 
necessary  to  perfect  the  title;  and  that  when 
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the  title  was  perfected,  it  had  relation  back  to 
the  date  of  tiie  grant.  His  approval  to  the 
State,  of  the  location  of  the  land  in  controversy 
under  the  Internal  Improvement  Law  of  1841, 
was  revoked,  but  the  land  was  at  the  same 
time  approved  to  the  State,  as  having  a  vest- 
ed title  to  it,  under  the  Act  of  1840,  and  tak- 
ing effect  from  the  date  of  the  passage  of  the 
Act. 

The  controversy  between  the  parties  arises 
upon  these  two  patents,  both  granted  by  the 
State  of  Louisiana — the  one  to  Scudday,  under 
the  grant  made  by  the  Act  of  Congress  of 
I84I,  for  the  purposes  of  internal  improvement; 
the  other  to  Shaffer,  under  the  grant  made  by 
the  Act  of  1849,  for  the  purpose  of  draining 
the  swamp  lands. 

The  case  came  regularly  before  the  Supreme 
Court  of  the  State;  and  that  court,  after  stat- 
ing that  it  was  unnecessary  to  decide  whether 
the  construction  placed  upon  the  Act  of  1840 
by  the  Secretary  of  the  Interior,  under  which 
he  revoked  his  approval  of  Scudday's  location, 
M-as  erroneous  or  not,  proceeded  to  express  their 
opinion  as  follows: 

'It  is  certain  (say  the  court)  that  the  Legis- 
lature could  not  have  disposed  of  the  land  as 
belonging  to  the  State,  under  the  provisions  of 
that  Act  [the  Act  of  1840],  until  she  had  com- 
plied with  the  conditions  imposed  on  her  by 
the  Act  of  Congress,  and  imtil  the  approval  of 
the  Secretary  of  the  Treasury;  but  if  she  had 
not  chosen  to  avail  herself  of  the  right  given  to 
her  to  appropriate  these  lands  as  swamp  lands 
by  defraying  the  expenses  of  locating  them, 
she  had  still  the  right  of  locating  them  under 
the  Internal  Improvement  Law  of  1841,  which 
was  unconditional.  The  construction  of  the 
Act  of  1849,  by  the  Secretary  of  the  Interior, 
may  be  strictly  correct;  and  yet  it  does  not  fol- 
low that  the  location  of  a  warrant,  under  the 
Internal  Improvement  Law  of  1841,  which  had 
been  approved  by  the  proper  department  of  the 
government,  and  for  which  a  patent  had  been 
subsequently  issued  by  the  State,  could  be  re- 
voked, so  as  to  destroy  the  title  conferred  by 
the  patent.  The  question  would  have  been  dif- 
ferent, if,  after  the  passage  by  Congress  of  the 
Act  of  1849,  the  United  States  had  granted  the 
land  away  from  the  State  of  Louisiana.  Such 
was  not  the  case;  and  as  both  the  Acts  of  1841 
and  1840  were  grants  of  land  to  the  State,  we 
cannot  go  behind  the  patent  which  the  State 
has  granted.  The  patent  can  only  be  attacked 
on  the  ground  of  error  or  fraud.  It  is  true 
that  a  patent  issued  against  law  is  void;  but 
in  the  present  case  the  patent  and  all  the  pro- 
ceedings on  which  it  was  based  were  in  con- 
st*] formity  to  'the  laws.  As  between  the 
government  of  the  United  States  and  the  State 
of  Louisiana,  a  question  will  arise,  whether  the 
State  is  not  entitled  to  an  additional  quantity 
of  land,  to  be  located  under  the  Act  of  Con- 
gress of  1841,  in  consequence  of  the  swamp 
lands  having  been  appropriated  for  locations  of 
warrants  issued  under  the  Intei-nal  Improve- 
ment Act;  but  we  are  of  opinion  that  the  title 
which  the  State  has  granted  to  the  plaintiff, 
and  for  which  she  has  been  paid,  is  unaffected 
by  the  acts  of  the  officers  of  the  United  States 
government  and  of  the  state  government,  done 
•ince  the  patent  was  issued." 
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Upon  these  grounds,  the  Supreme  Court  of 
the  State  gave  judgment  in  favor  of  Scudday, 
and  this  writ  of  error  was  brought  to  revise 
that  decision. 

It  does  not  appear  from  the  opinion  of  the 
court,  as  above  stated,  that  any  question  was 
decided  that  would  give  this  court  jurisdiction 
over  its  judgment.  The  land  in  dispute  un- 
doubtedly belonged  to  the  State,  under  the 
grants  made  by  Congress,  and  both  parties 
claim  title  under  grants  from  the  State.  The 
construction  placed  by  the  Secretary  upon  the 
Act  of  1849,  and  the  revocation  of  his  order 
approving  the  location  of  Scudday,  did  not  and 
was  not  intended  to  revest  the  land  in  the 
United  States.  On  the  contrary,  it  affirmed  the 
title  of  the  State;  and  its  only  object  was  to 
secure  to  Louisiana  the  full  benefit  of  both  of 
the  grants  made  by  Congress,  and  leaving  it  to 
the  State  to  dispose  of  the  lands  to  such  per- 
sons and  in  such  manner  as  it  should  by  law 
direct.  It  certainly  gave  no  right  to  the  plain- 
tiff in  error.  He  admits  the  title  of  the  State, 
and  claims  under  a  patent  granted  by  the 
State.  Now,  whether  this  patent  conveyed  to 
him  a  title  or  not,  depended  altogether  upon 
the  laws  of  Louisiana,  and  not  upon  the  Acts 
of  Congress  or  the  acts  of  any  of  the  officers  or 
authorities  of  the  general  government.  It  was 
a  question,  therefore,  for  the  State  courts. 
And  the  Supreme  Court  of  the  State  have  de- 
cided that  this  patent  could  convey  no  right  to 
the  land  in  question,  because  the  State  had 
parted  from  its  title  by  a  patent  previously 
granted  to  Scudday,  the  defendant  in  error. 
The  right  claimed  by  the  plaintiff  in  error, 
which  was  denied  to  him  by  the  State  Court, 
did  not,  therefore,  depend  upon  any  Act  of 
Congress,  or  the  validity  of  any  authority  exer- 
cised under  the  United  States,  but  exclusively 
upon  the  laws  of  Louisiana.  And  the  Su- 
preme Court  of  the  State  have  decided  that,  ac- 
cording to  these  laws,  be  had  no  title,  and  that 
the  land  in  question  belonged  to  the  grantee  of 
the  elder  patent. 

We  have  no  authority  to  revise  that  judg- 
ment by  writ  of  error,  and  this  writ  must, 
therefore,  be  dismissed  for  want  of  jurisdiction. 


THE  CLAIMANTS  AND  OWNERS  OF  THB 
STEAMER  "VIRGINIA,"  Appellants, 
▼. 
inCHAEL  W.  WEST,  Wm.  T.  Bell,  Albert  K. 
Heath,  and  James  J.  Edwards,  Fartners  un- 
der the  Firm  of  Heath  &  Edwards;  ThomiM 
C.  Bunting  and  Lecato,  Partners  un- 
der the  Firm  of  Bunting  &  Lecato,  and  John 
M.  Henderson. 

(See  S.  C.  10  How.  182,  183.) 


In  appeals,  transcript  must  be  filed  and 
docketed  next  term  after  appeal. 


In  appeal  from  the  Clrcnlt  Court  to  this  court, 
the  transcript  must  be  ttled  In  this  court  and  tb* 
case  docketed  at  the  term  next  succeeding  the  ap- 
peal In  order  to  give  this  court  JurlsdictroD. 

This  not  having  been  done  in  this  case,  but  the 
tranKcrlpt  having  been  filed  IstSr,  the  case  most 
therefore  be  dlsntssed. 
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Bot  tbit  dlsmlual  does  not  bar  tbe  appellant 
from  UkloE  and  progccutinK  another  appeal  at 
•ny  time  within  At*  yeara  from  the  date  ot  the  de- 
cree, provided  tbe  transcript  shall  be  filed  and  tue 
case  docketed  wltbln  tbe  time  above  mentioned. 

Argued  Jan.  16,  1867.    Decided  Jan.  27,  1867. 

APPEAL  from  the  Circuit  Court  of  th«  Unit- 
ed States  for  the  District  of  Maryland. 
On   motion  to  dismiss,  on  the  ground  that 
the  record  was  not  filed  at  the  term  next  sue- 
ceeding  the  appeal. 
Mr.  Schley  for  appellants. 
Messrs.  Johnson  and  Xeade  for  appellees. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

The  decree  from  which  the  appeal  has  been 
taken  was  passed  by  the  Circuit  Court  on  the 
17th  day  of  November,  185S,  and  the  appeal 
was  prayed  on  the  same  day  in  open  court. 
But  it  was  not  prosecuted  to  the  next  succeed - 
18S*]  ing  term  of  this  court  'and  no  tran- 
■eript  of  the  record  was  filed  hero  during  that 
term.  But  a  transcript  has  been  filed  at  the 
present  term  of  this  court,  and  the  case  docket- 
ed. And  a  motion  is  made  to  dismiss  it,  upon 
the  ground  that  the  appeal  is  not  legally  before 
this  court,  according  to  the  Act  of  Congress 
regulating  appeals. 

The  construction  of  this  Act  of  Congress,  and 
the  practice  of  this  court  under  it,  has  been  set- 
tled by  the  case  of  Villalobos  v.  The  United 
States,  10  Curt.  619  (reported_ln  6  How.)  The 
transcript  must  be  filed  in  this  court  and  the 
<-ase  docketed  at  the  term  next  succeeding  the 
appeal,  in  order  to  give  this  court  jurisdiction. 
This  case  must,  therefore,  be  disniiRscd. 

But  the  dismissal  does  not  bar  the  appellant 
from  taking  and  prosecuting  another  appeal  at 
any  time  within  five  years  from  the  date  of 
the  decree,  provided  the  transcript  is  filed  here 
and  the  case  docketed  at  the  term  next  aue- 
eeeding  the  date  of  such  second  appeal. 


JOHN  BROWN,  Plff.  in  Br., 

V. 

DUCHKSNE. 

(See  8.  C.  10  How.  188-lW.) 

Use,  by  foreign  vessel,  of  patented  improvement 
placed  upon  her  in  a  foreign  port,  is  not  an 
mfringement  of  the  patent,  although  used 
while  coming  into  and  going  out  of  an  Amer- 
ican port. 

The  rights  of  property  and  exclusive  use  xmntcd 
to  a  patentee  do  not  extend  to  a  foreign  vessel  law- 
fully entering  one  of  our  ports. 

The  use  of  such  Improvement,  In  tbe  conitnic- 
tion,  lltting  out,  or  equipment  of  such  vessel,  while 
■be  Is  coming  Into  or  going  out  of  a  port  of  the 
ITnlted  Slates,  Is  not  an  Infringement  of  the  rlghtii 
of  an  American  patentee,  provided  It  was  placed 
upon  her  In  a  foreign  port,  and  authorised  by  tbe 
laws  of  tbe  country  to  wblcb  she  belongs. 

Argued  Jan.  16,  1867.    Decided  Jan.  27,  1857. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massacliunetts. 
This  action  was  brought  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Massa- 
«t  L.  ed. 


chusetts,  by  the  plaintiff  in  error,  to  recover 
damages  for  an  alleged  infringement  of  a  cer> 
tain  patent. 

The  defendant  demurred  to  the  declaration, 
and  the  court  below  gave  judgment  in  his  favor. 
The  plaintiff  then  sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Richard  Henry  Dana,  Jr.,  for  plaintiff 
in  error: 

Tlie  question  for  the  court  is,  whether,  under 
the  circumstances  of  this  case,  there  is  an  ex- 
emption from  the  operation  of  our  patent  laws, 
by  reason  of  the  nationality  of  the  vessel. 

Since  this  cause  was  argued  in  the  Circuit 
Court,  my  attention  has  liecn  called  to  the  fol- 
lowing  case: 

Caldwell  v.  Van  Vlissengcn,  9  Hare,  415;  9 
Eng.  L.  &  Kq.  61. 

In  that  case,  the  machine  patented  was  a 
screw  pro]H>llcr.  This  was  a  substantial  part 
of  the  vessel,  and  almost  nccettsary  to  her  use. 
The  vessel  was  built  and  solely  owned  in  Hol- 
land, where  the  invention  was  in  free  and  c<)in- 
mon  use.  The  afTidavits  set  forth  facta  suf- 
ficient to  establish  an  exemption,  if  national 
character  can  give  one.  The  court  fully  con- 
siders the  question  and  decides  against  the  ex- 
emption. On  pp.  68,  60,  the  court  puts  the 
right  to  an  injunction  upon  the  ground  that  ac- 
tions at  law  are  maintainable  in  these  cartes. 
The  court  considers  that  the  question  of  the  ex- 
emption of  foreign  vessels,  either  entirely  or  in 
cases  of  reciprocity,  is  one  of  national  policy, 
and  to  be  dealt  with  by  the  Legislature,  rather 
than  by  tbe  courts. 

After  readinc  this  decision,  I  wrote  to  Sir 
William  Page  Wood,  the  counsel  for  the  re- 
spondents, then  Solicitor-General,'  and  now 
V  ice-Chancellor,  and  received  from  him  the 
following  reply: 

"31  Great  George  St.,  Westminster, ) 
Nov.  e,  1866.  ] 

My  Dear  Sir — Your  letter  reached  me  yester- 
day. The  case  you  refer  me  (Caldwell  v.  Van 
Vlissengcn),  was  not  appealed.  I  thought  the 
decision  was  right,  though  it  was  against  me. 
At  the  same  time,  I  saw  tliat  there  were  incon- 
veniences in  the  application  of  the  law ;  and  in 
the  session  of  1862,  when  a  bill  was  passing 
through  the  House  of  Commons,  with  refer- 
ence to  the  amendment  of  the  patent  laws,  I 
proposed  the  insertion  of  the  following  clause." 
[Here  follows  section  26  of  the  Act  of  15  and 
16  Victoria,  ch.  83.] 

The  opinion  of  Sir  William  Page  Wood  i» 
entitled  to  ^eat  weight  before  every  judicial 
tribunal,  as  is  well  known  to  your  Honors. 

After  this  decision,  the  Act  16  and  16  Vic- 
toria, ch.  83,  was  passed;  section  26  of  which 
is  as  follows,  4  Chit.  Stat.  217:  "No  letters  pat- 
ent for  any  invention  (granted  after  the  pass- 
ing of  this  Act),  shall  extend  to  prevent  the 
use  of  such  invention  in  any  foreign  ship  or 
vessel,  or  for  the  navigation  of  any  foreign 
ship  or  vessel,  which  may  be  in  any  port  of  Her 
Majesty's  dominions,  or  in  any  waters  within 
the  jurisdiction  of  Her  Majesty's  courts,  where 
such  invention  is  not  used  for  the  manufacture 
of  any  goods  or  commodities  to  be  vended 
within  or  exported  from  Her  Majesty's  domif»- 
ions;    provided   always,   that   this   enactment 
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shall  not  extend  to  the  ships  or  TesseU  of  any 
foreign  state,  of  which  the  laws  authorize  sub- 
jects of  such  foreign  state,  having  patents  or 
like  privileges  for  the  exclusive  use  or  exer- 
cise of  inventions  within  its  territories,  to  pre- 
vent or  interfere  with  the  use  of  such  inventions 
in  British  ships  or  vessels,  while  in  the  ports  of 
such  foreign  states  or  in  the  waters  within  the 
jurisdiction  of  its  courts,  where  such  inventions 
are  not  so  used  for  the  manufacture  of  goods 
or  commodities,  to  be  vended  within  or  exported 
from  the  territories  of  such  foreign  state." 

Such  is  the  state  of  the  law  in  (Jreat  Britain, 
the  greatest  commercial  nation  of  ii^urope. 
There  is  no  reason  to  believe  that  the  law  of 
any  other  nation  of  Europe,  varies  from  that  of 
England.  Indeed,  it  is  probable  that  other  na- 
tions will  do  likewise,  and  keep  in  their  own 
hands  the  power  of  granting  or  withholding 
such  an  exemption,  on  considerations  of  policy, 
by  legislation  or  treaty. 

It  is  therefore  respectfully  suggested,  that 
the  court  should  leave  this  question  to  the  law- 
making and  treaty-making  departments  of  our 
Government,  in  the  mean  time,  placing  the  law 
in  this  country  upon  the  same  basis  upon  which 
it  rests  in  England. 

Is  there  any  controlling  reason  why  the 
court  should  not  do  this? 

It  is  conceded  that  the  Statute,  in  its  terms, 
suggests  no  exemption.  No  interpretation  of 
the  Statute  would  suggest  an  exemption.  If 
one  is  established,  it  must  be  by  some  imposed 
construction  paramount  over  the  plain  lan- 
guage of  the  Acts. 

The  defendant's  vessel,  being  private  prop- 
erty, and  here  voluntarily  for  purposes  of  trade, 
has  no  exemption  from  general  national  juris- 
diction. 

Phillim.  Int.  Law,  367-373;  The  Exchange,  7 
Cranch,  144;  Story's  Con.  Laws,  sec.  383. 

International  law  respects  absolute  rights, 
the  violation  of  which  is  cause  of  war,  and 
comity  or  rights  of  imperfect  obligation,  the 
contravention  of  which  is  not  presumed,  but 
which  each  nation  is  competent  to  contravene, 
if  it  chooses.  This  distinction  is  well  stated  in 
Mr.  Webster's  letter  to  Lord  Ashburton,  in  the 
Appendix  to  Wheat.  Law  of  Nations. 

It  will  not  be  claimed  that  the  prohibition  or 
the  use  of  such  an  article  as  this,  in  a  private 
vessel,  under  these  circumstances,  is  a  violation 
of  any  absolute  right  secured  by  the  law  of  na- 
tions. The  government  has  the  right  to  pro- 
hibit commerce  altogether,  or  with  particular 
nations,  as  by  embargo  or  non-intercourse 
laws. 

1  Kent's  Com.  sec.  33,  n;  Vattel,  b.  2,  eh.  7, 
sec.  94,  ch.  8  sec.  100;  ch.  2,  sees.  25,  33;  b.  1, 
eh.  8,  sec.  90. 

As  a  nation  may  prohibit  trade  so  it  may  lay 
conditions  and  restrictions. 

Authorities  cited  supra;  Vattel,  b.  2,  ch.  8, 
•ec.  100. 

The  question  is  really  nnder  the  comitas  gen- 
tium. Between  countries  trading  freely,  is 
there  a  presumption  from  the  law  of  comity, 
that  no  iwtion  will  prohibit  or  restrict  the  use 
«f  such  an  invention,  under  such  circumstances, 
•o  well  settled  as  to  authorize  a  court  to  es- 
tablish the  exception  against  the  language  of 
the  Statute? 

This  can  hardly  be  contended,  since  the  case 
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of  Caldwell  v.  Van  Vlissengen,  and  the  Act  15 
and  16  Victoria. 

This  is  not  a  question  of  property  or  the 
domicil  or  situs  of  property.  We  admit  the 
property  in  the  article  to  be  in  the  defendant; 
that  it  is  part  of  the  national  wealth  of 
France:  and  has  its  situs  in  France  for  purposes 
of  taxation,  and  for  all  national  purposes. 

Hays  T.  Pacific  Co.  17  How.  590. 

The  question  is  upon  the  restriction  of  its 
use  within  our  dominions. 

As  the  use  of  the  machine  is  not  alleged  to 
be  necessary,  and  the  presence  of  the  vessel 
here  is  voluntary,  if  the  comity  of  nations  docs 
not  allow  the  prohibition  in  this  case,  it  would 
forbid  it  in  all  cases  of  patents;  and  vessels 
nominally  owned  in  the  British  provinces  and 
in  the  West  India  Islands  may  use  all  our 
nautical  patents. 

The  foreigner  and  his  personal  property  are 
subject  to  all  burdens,  taxes  and  duties  relat- 
ing to  the  police  and  economical  regulations  of 
a  state. 

Vattel,  b.  2,  ch.  8,  sec.  106. 

They  are  subject  to  imposts  and  duties,  pro- 
hibitions and  restrictions. 

Vattel,  b.  2,  ch.  8,  sec.  106;  1  Kent's  Com.  35. 

The  patent  and  copyright  laws  of  a  country 
stand  upon  the  same  ground  with  navigation 
laws,  and  laws  prohibiting  altogether  or  re- 
stricting certain  kinds  of  trade  for  economical 
purposes,  or  to  add  to  the  military  resources 
and  strength,  or  to  increase  the  effective  power 
and  industry  of.  a  country,  or  to  develop  its 
genius.  As  to  these,  each  nation  is  the  proper 
judge  of  its  own  polic/. 

Vattel,  b.  2,  ch.  2,  sees.  25,  33. 

Indeed,  Vattel  (b.  1,  ch.  20,  sec.  255)  seems 
to  define  the  police  regulations  of  a  country,  so 
as  to  include  patent  laws. 

In  this  state  of  the  international  law,  and  in 
the  absence  of  all  direct  decisions  in  support  of 
the  defendant's  position,  it  is  respectfully  sug- 
gested that  the  question  should  be  treated  as  a 
political,  rather  than  a  legal  question,  and  the 
British  precedent  be  followed  by  the  court, 
until  Congress  or  the  treaty-making  powers 
shall  act  upon  it. 

Messrs.  Austin  and  Goodrich,  for  defendant 
in  error: 

1.  Foreign  vessels  entering  a  port  of  the 
United  States,  by  the  express  or  implied  per- 
mission of  the  government,  do  so  under  an  im- 
plied immunity  and  reservation  of  the  right  be- 
longing to  them  by  the  laws  of  the  country  to 
which  they  belong,  with  an  implied  under- 
standing that  the  persons  on  board  shall  not 
violate  the  peace  or  domestic  laws  of  the 
country. 

Vattel's  Law  of  Nations,  b.  2,  eh.  JB,  sec  101. 

The  Alcyon,  coming  from  the  Island  of  Mi- 
quelon,  may  be  deemed  to  have  entered  a  port 
of  the  United  States  by  express  permission. 

5  U.  S.  Stat,  at  L.  748,  ch.  66,  which  spe- 
cially mentions  this  island. 

The  question  is,  whether  the  patent  law  can 
be  properly  so  construed  as  to  include  a  use  of 
said  gaff  saddle,  notwithstanding  the  circum- 
stances under  which  the  said  gaff  saddle  was 
incorporated  into  the  structure  of  the  Alcyon, 
and  notwithstanding  the  express  or  implied 
permission  of  the  United  States  by  force  of 
which  she  entered  •  port  of  the  United  States. 
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2.  What  thall  or  does  constitute  a  vessel, 
must  be  determined  exclusively  by  lue  law  of 
the  country  to  which  the  vessel  belongs,  i.  e., 
by  the  law  of  the  owner's  domicil. 

This  follows  necessarily  from  general  maxims 
of  international  jurisprudence. 

Story  on  Con.  of  Laws,  sees.  18,  20. 

In  order  to  ascertain  what  is  or  is  not  real 
property,  we  must  resort  to  the  lex  loci  rei. 

Story  Con.  Laws,  sees.  382,  447,  so  as  of 
what  is  or  what  is  not  a  corporation;  Bank  to 
Augusta  V.  Earle,  13  Pet.  519. 

The  Alcyon,  although  in  the  port  of  the 
United  States,  was  still  within  the  jurisdiction 
of  France. 

Children  bom  on  board  of  her  while  in  Bos- 
ton harbor,  would  have  been  French  subjects. 

Vattel  L.  of  N.  b.  1,  ch.  19,  sec.  216. 

In  re  Bruce,  Cromp.  &  I.  437,  and  Thompson 
V.  The  Advocate-General,  12  Clark  &  F.  1;  U. 
S.  v.  Wiltberger,  5  Wheat.  76. 

The  gaff  saddle  was  rightfully  part  of  the 
vessel  by  French  laws. 

Therefore,  if  the  United  States  patent  law 
operated  to  prevent  the  defendant  from  using 
the  galT  saddle  while  in  the  harbor  of  Boston, 
notwithstanding  it  was  a  part  of  his  vessel, 
without  plaintiff's  permission,  it  operated  just 
so  far  to  impose  a  restriction  of  the  implied 
permission  accorded  by  the  United  States  to 
all  French  vessels  to  enter  the  ports  of  the 
United  States,  and  upon  the  express  permission 
accorded  to  all  French  vessels  from  Miquelon. 

The  statutes  of  the  United  States  relating  to 
patents  were  not  intended  to  affect,  and  do  not 
affect,  foreign  vessels  coming  into  the  ports  of 
the  United  States. 

1st.  The  statutes  of  a  country  relating  to 
patents  are  not  such  laws  as  a  foreigner  visit- 
ing this  country  temporarily,  and  not  to  be- 
come a  resident,  is  bound  to  obey,  so  far  as 
those  laws  relate  merely  to  the  use  of  articles 
purchased  abroad  and  brought  into  the  country 
solely  for  the  personal  use  of  the  party  in  pos- 
session while  a  transient  visitor. 

Vattel  L.  of  N.  b.  2,  ch.  8  sees.  101,  100,  100; 
Boullenois  Traite  des  Statutes,  pp.  2,  3,  4; 
Universities  of  Oxford  and  Cambridge  v;  Rich- 
ardson, 6  Ves.  Jr.  689,  which  entirely  supports 
this  position. 

2d.  The  United  States,  in  granting  letters 
patent,  or  any  other  exclusive  privilege  to  a 
citizen,  necessarily  always  reserve  by  impli- 
cation their  own  rights  of  sovereignty,  which 
are  not  to  be  affected  by  any  individual  or 
private  privilege. 

Examples  of  the  application  of  this  principle, 
are  as  follows: 

(a)  In  regard  to  the  right  of  eminent  do- 
main. 

This  exists  inherently  in  every  government. 

Vattel's  L.  of  N.  b.  I.  ch.  20,  sec.  244;  Bona- 
parte V.  The  C.  &  A.  R.  R.  Co.  1  Bald.  220. 

Independently  of  the  principle  that  the  right 
of  eminent  domain,  being  an  attribute  of  sov- 
ereignty, could  not  be  conveyed  away,  the 
conclusion  above  stated  follows  from  the  rule 
that  in  public  grants  nothing  passes  by  impli- 
cation. 

U.  S.  T.  Arredondo,  0  Pet.  738;  Jackson  T. 
Lamphite,  3  Pet.  289. 

(b)  The  constitutional  power  of  Oongresa 
over  commerce. 

15  Ij.  ed. 


This  power  extends  to  navigation.  2  Sto. 
Com.  on  Con.  sec.  1060,  and  to  every  species  of 
commercial  intercourse. 

2  Sto.  Com.  on  Con.  1061. 

In  the  exercise  of  this  power,  Congress,  in 
1845,  after  the  date  of  the  plaintiiTs  patent, 
passed  the  law  relating  to  French  vessels  com- 
ing from  Miquelon,  which  law  maKes  no  ex- 
ception as  to  the  kind  of  vessel,  or  the  mode  of 
its  rig,  or  the  peculiarities  of  its  structure. 

As  the  grant  to  the  plaintiff  and  the  Act  f 
1845  are  in  direct  opposition,  the  grant  mu  >t 
be  construed  against  grantee. 

Mills  v.  St.  Clair  County,  8  How.  569. 

The  defendant  does  not  contend  that  he 
would  have  a  right  to  bring  into  a  port  of  the 
United  States  a  cargo  or  any  number  of  these 
contrivances  for  sale;  nor  even  that  he  had  * 
right  to  detach  and  sell  that  on  board  of  'ine 
Alcyon.  In  this  argument  the  gaff  saddle  is 
deemed  a  part  of  the  schooner,  in  the  same  way 
as  fixtures  are  parts  of  the  realty. 

(c)  The  power  of  Congress  to  alienate  a  por- 
tion of  its  territory. 

This  power  exists  in  every  government. 

Vattel's  L.  of  N.  b.  1,  ch.  21,  sec.  263. 

It  was  exercised  in  the  Treaty  of  Washing- 
ton, 1842.  . 

8  U.  S.  Stat,  at  L.  672. 

Every  patent  right  then  existing,  extended 
over  the  whole  country  as  then  bounded.  The 
alienation  of  a  portion  of  the  territory,  di- 
minished the  value,  by  diminishing  the  extent 
of  every  existing  patent  right;  but  they  were 
all  granted  subject  to  the  implied  reservation 
of  power  on  the  part  of  the  government,  thus 
to  diminish  their  value. 

(d)  The  private  right  of  every  patentee  is 
subject  to  the  public  right  of  the  government 
to  admit  into  the  ports  of  the  United  States 
any  foreign  vessel,  free  from  any  private  or 
public  charges,  tolls  or  burdens,  other  than 
those  imposed  by  treaty  or  the  laws  of  nations. 

The  Attorney-General  t.  Burridge,  10  Price, 
350;  Same  v.  Parmeter,  10  Price,  378;  Par- 
meter  v.  Gibbs,  10  Price,  412. 

The  cases  cited  are  exactly  analogous  in  prin- 
ciple to  the  case  at  bar. 

.  In  the  citations,  the  jus  privatum  was  ft 
grant  by  Charles  I.,  of  his  property  in  land  be- 
tween high  and  low  water  mark;  and  the  jus 
publicum,  with  which  it  interfered  was  the 
right  of  the  public  freely  to  pass  and  repass, 
upon  the  salt  water,  between  high  and  loir 
water  mark. 

In  the  present  case  the  jus  privatum  is  the 
exclusive  right  granted  to  the  plaintiff  to  use 
within  the  jurisdiction  of  the  United  States  n 
certain  machine;  and  the  jus  publicum  with 
which  it  interferes,  is  the  right  the  public  has 
to  the  free  admission  into  the  ports  of  the 
United  States,  of  all  foreign  vessels,  being  such 
according  to  the  law  of  the  country  where  they 
belong. 

The  grant  by  Charles  I.  of  land  between  high 
and  low  water  mark,  was  held  void  so  far  as 
it  prevented  this  free  passage.  By  parity  of 
reasoning,  the  letters  patent  of  the  plaintiff 
must  be  held  void,  or  rather  as  never  having 
extended  to  foreign  vessels  visiting  the  ports 
of  the  United  States,  as  The  Alcyon  visited 
Boston. 

The  principle  here  contended  for,  as  it  ap- 
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plies  to  ports  and  lutrbora,  is  clearly  stated  by 
Lord  Hale,  in  his  treatise  De  Jure  Maris,  cap. 
6,  p.  33,  and  in  the  Treatise  De  Portibus  Maris, 
ch.  on  the  jus  publicum, .  pi  84,  89.  "When  a 
port  is  fixed  and  settled"  •  •  •  "though 
the  sole  and  franchise,  and  dominion  thereof 
prima  facie  be  in  the  King,  or  by  derivation 
from  him  in  a  subject,  yet  that  jus  privatum 
is  clothed  and  superinduced  with  a  jus  pub- 
licum." So  in  the  case  at  bar,  the  jus  pri- 
vatum of  the  patentee  is  subject  to  the  jus 
publicum  by  which  foreign  vessels,  however 
constructed,  may  enter  our  ports.  This  gov- 
ernment, never  having  undertaken  to  decide, 
nor  ever  having  granted  to  an  individual  the 
right  to  decide  for  the  government,  that  cer- 
tain vessels,  or  vessels  constructed  partly  or 
wholly  in  a  certain  way,  shall  not  enter  our 
ports  without  paying  a  toll,  or  charge  or  duty 
not  imp<Med  by  treaty  or  special  laws  relating 
thereto. 

3.  The  statutes  relating  to  patents  cannot 
properly  be  so  construed  as  to  include  ma- 
chines or  contrivances  forming  a  part  of  the 
original  structure  of  foreign  vessels  entering 
the  ports  of  the  United  States,  as  The  Alcyon 
entered  Boston  harbor. 

(a)  Because  such  construction,  for  the  rea- 
sons above  stated,  would  introduce  public  mis- 
chiefs and  manifest  incongruities. 

Swain  v.  Guild,  1  Gall.  485;  Talbot  v.  See- 
man,  1  Cranch,  1;  Murray  v.  The  Charming 
Betsy,  2  Cranch.  64. 

(b)  These  statutes  were  passed  alio  intuitu. 
The  reasoning  of  Judge  Curtis  in  the  opinion 

delivered  by  him  in  the  case;  also  Lessee  of 
Brewer  v.  Blougher,  14  Pet.  178— "The  laws 
-will  restrain  the  operation  of  a  statute  within 
luirrower  limits  than  its  words  import,  if  the 
literal  meaning  of  its  language  would  e.xtend 
to  cases  which  the  Legislature  never  designed 
to  embrace  in  it,"  198. 

It  cannot  be  supposed  that  Congress  intend- 
ed the  statutes  on  patents  to  confer  a  right 
on  a  patentee,  to  interfere  in  any  way  with  the 
exercise  of  a  license  conferred  by  government 
on  a  foreign  vessel. 

The  same  doctrine  in  Minor  w.  Mechanics' 
Bank  of  Alexandria,  1  Pet.  64. 

4.  Ivctters  patent  of  the  United  States  con- 
fer upon  the  grantee  the  exclusive  right  to  the 
subject  matter  of  the  patent,  to  be  exercised 
within  their  jurisdiction.  A  foreign  ship  com- 
ing within  one  of  the  ports  of  the  United 
States  with  their  express  or  implied  permission, 
is  without  the  jurisdiction  within  which  this 
exclusive  right  is  to  be  exercised. 

(a)  Foreigners  within  the  territorial  juris- 
diction of  a  country,  may  yet  be  within  its 
municipal  jurisdiction  for  no  purpose  what- 
ever. Such  is  the  status  of  public  ministers 
(Wheat.  Elements  on  L.  of  N.  part  3,  ch.  1, 
sec.  14;  part  2,  ch.  2,  sec.  9),  and  of  foreign 
sovereigns  entering  the  territory  of  another, 
and  of  foreign  armies  marching,  etc.,  through 
the  territory,  and  of  a  foreign  ship  of  war. 

Wheat.  Elements  of  L.  of  N.  part  3,  ch.  1, 
sec.  14;  part  2,  ch.  2,  sec.  9;  The  Exchange  v. 
McFadden,  7  Cranch,  136, 147. 

(b)  Foreigners  within  the  territory  may  be 
within  the  municipal  jurisdiction  of  a  country 
for  all  purposes.  This  is  the  status  of  foreign- 
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ers  who  come  into  the  country  animo  manendi, 
becoming  inhabitants. 

VattePs  L.  of  N.  b.  1,  ch.  19,  sec.  213. 

(c)  Foreigners  within  the  territorial,  may 
be  within  the  municipal  jurisdiction  for  some 
purposes  and  not  for  others.  This  is  the 
case  with  transient  persons  and  consuls.  Vat- 
tel's  L.  of  N.  b.  2,  ch.  8.  sees.  205,  206,  208, 
209. 

Wheat.  Elements,  part  3,  ch.  1  sec.  23. 

The  same  principle  applies  to  a  part  of  » 
country  in  temporary  possession  of  the  enemy. 

U.  S.  V.  Hayward,  2  Gall.  485. 

To  goods  imported  and  not  entered,  nllhougli 
within  the  territorial  jurisdiction  of  the  State, 
they  are  not  subject  to  its  municipal  juris- 
diction. 

Harris  v.  Dennie,  3  Pet.  292. 

This  principle  applies  to  a  foreign  com- 
mercial vessel  visiting  a  port  of  the  United 
States.  It  is  within  the  jurisdiction  of  the 
United  States  so  far  that  persons  on  board  are 
bound  to  do  no  act  against  the  public  peace,  or 
contra  bonos  mores,  or  against  the  revenue 
laws,  etc,  etc.  But  "for  all  the  personal  re- 
lations and  responsibilities  existmg  in  the 
ship  at  the  time  she  entered  a  port,  and  estab- 
lished or  permitted  by  the  laws  of  her  own 
country,  her  authorities  are  answerable  only 
at  home;  and  to  interfere  with  them  in  dis- 
charge of  the  duties  imposed  upon  them,  or  the 
exercise  of  the  powers  vested  in  them,  by  those 
laws,  on  the  ground  of  their  being  inconsistent 
with  the  municipal  legislation  of  the  country 
where  the  ship  happens  to  be  lying,  is  to  assert 
for  that  legislation  a  superiority  not  acknowl- 
edged by  the  law  and  inconsistent  with  the  in- 
dependence of  nations." 

Mr.  Legare's  opinion,  4  op.  of  Atty-Gen.  98- 
102;  Same  Point,  6  Web.  Works,  303. 

6.  The  case  of  Caldwell  v.  Van  Vli8singen,9 
Hare,  415;  9  Eng.  L.  &  Eq.  51,  will  be  cited  by 
plaintiff  in  error  as  deciding  the  point  before 
the  court.    On  this  point  the  defendants  say: 

Ist.  It  will  be  regarded  by  this  court  only  si> 
far  as  the  reasoning  commends  itself  to  the 
court  as  sound. 

2d. 'The  case  was  not  placed  upon  the 
grounds  assumed  in  the  case  at  bar.  Tlie 
principles  here  contended  for  were  neither  con- 
sidered nor  even  presented  to  the  court. 

3d.  The  Statute  of  15  and  10  Victoria,  ch.  83, 
sec.  26,  was  passed  in  evident  recognition  of 
the  existence  and  propriety  of  the  principles  of 
international  law,  contended  for  by  the  de- 
fendant in  error. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  comes  before  the  court  upon  a  writ 
of  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

The  plaintiff  in  error,  who  was  also  plaintiff 
in  the  court  below,  brought  this  action  against 
the  defendant  for  the  infringement  of  a  patent 
which  the  plaintiff  had  obtained  for  a  new  and 
useful  improvement  in  constructing  the  gaff  of 
sailing  vessels.  The  declaration  is  in  the  usual 
form,  and  alleges  that  the  defendant  used  this 
improvement  at  Boston  without  his  consent. 
The  defendant  pleaded  that  the  improvement  in 
question  was  used  by  him  only  in  the  gaffs  of 
a  French  schooner,  called  The  Aleyon,  of  which 
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•ehooner  he  was  master;  that  he  (the  defend- 
ant) was  a  subject  of  the  Empire  of  France; 
that  the  vessel  was  built  in  France,  and  owned 
and  manned  by  French  subjects;  and,  at  the 
time  of  the  alleged  infringement,  was  upon  a 
lawful  Toyage,  under  the  Hag  of  France,  from 
St.  Peters,  in  the  Island  of  Miquelon,  one  of 
the  colonies  of  France,  to  Boston,  and  thence 
back  to  St.  Peters,  which  voyage  was  not  end- 
ed at  the  date  of  the  alleged  infringement;  and 
that  the  gaffs  he  used  were  placed  on  the 
schooner  at  or  near  the  time  she  was  launched 
by  the  builder,  in  order  to  fit  her  for  sea. 

There  is  also  a  second  plea  containing  the 
Dame  allegations,  with  the  additional  averment 
that  the  improvement  in  question  had  been  in 
common  use  in  French  merchant  vessels  for 
more  than  twenty  years  before  The  Alcyon  was 
1>4*]  built,  and  was  the  'common  and  well 
known  property  of  every  French  subject  long 
before  the  plaintiff  obtained  bis  patent. 

The  plaintiff  demurred  generally  to  each  of 
these  pleas,  and  the  defendant  joined  in  de- 
murrer; and  the  judgment  of  the  Circuit  Court 
heiug  in  favor  of  the  defendant,  the  plaintiff 
thereupon  brought  this  writ  of  error. 

The  plaintiff,  by  his  demurrer,  admits  that 
The  Alcyon  was  a  foreign  vessel,  lawfully  in 
a  port  of  the  United  States  for  the  purposes  of 
commerce,  and  that  the  improvement  in  ques- 
tion was  placed  on  her  in  a  foreign  port  to  fit 
lier  for  sea,  and  was  authorized  by  the  laws  of 
the  country  to  which  she  belonged.  The  ques- 
tion, therefore,  presented  by  the  first  plea  is 
.limply  this:  whether  any  improvement  in  the 
runiftruction  or  equipment  of  a  foreign  vessel, 
for  which  a  patent  has  been  obtained  in  the 
United  States,  can  be  used  by  such  vessel 
within  the  jurisdiction  of  the  United  States, 
while  she  is  temporarily  there  for  the  purposes 
of  commerce,  without  the  consent  of  the  pat- 
t-ntee. 

The  question  depends  on  the  construction  of 
the  patent  laws.  For  undoubtedly  every  per- 
son who  is  found  within  the  limits  of  a  gov- 
ernment, whether  the  temporary  purposes  or 
as  a  resident,  is  bound  by  its  laws.  The  doc- 
trine upon  this  subject  is  correctly  stated  by 
iU.  Justice  Stoiy,  in  his  "Commentaries  on 
the  Conflict  of  Laws"  (chap.  14,  sec.  641),  and 
the  writers  on  public  law  to  whom  he  refers. 
A  difficulty  may  sometimes  arise,  in  determin- 
ing whether  a  particular  law  applies  to  the  citi- 
zen of  a  foreign  country,  and  intended  to  sub- 
ject him  to  its  provisions.  But  if  the  law  ap- 
plies to  him,  and  embraces  his  case,  it  is  un- 
questionably binding  upon  him  when  he  is 
within  the  jurisdiction  of  the  United  States. 

The  general  words  used  in  the  clause  of  the 
patent  laws  granting  the  exclusive  right  to  the 
patentee  to  use  the  improvement,  taken  by 
themselves,  and  literally  construed  without  re- 
gard to  the  object  in  view,  would  seem  to  sanc- 
tion the  claim  of  the  plaintiff.  But  this  mode 
of  expounding  a  statute  has  never  been  adopt- 
ed by  any  enlightened  tribunal — because  it  is 
evident  that  in  many  cases  it  would  defeat  the 
object  which  the  Legislature  intended  to  ac- 
complish. And  it  is  well  settled  that,  in  in- 
terpreting a  statute,  the  court  will  not  look 
merely  to  a  particular  clause  in  which  general 
words  may  be  used,  but  will  take  in  connection 
with  it  the  whole  statnU  (or  statute*  on  the 
IS  li.  ed. 


same  subject)  and  the  objects  and  policy  of 
the  law,  as  indicated  by  its  various  provisions, 
and  give  to  it  such  a  construction  as  will 
carry  into  execution  the  will  of  the  Legislature, 
as  thus  ascertained,  according  to  its  true  in- 
tent and  meaning. 

'Neither  will  the  court,  in  expounding  ['19S 
a  statute,  give  to  it  a  construction  which  would 
in  any  degree  disarm  the  government  of  a 
power  which  has  been  confided  to  it  to  be  used 
for  the  general  good — or  which  would  enable 
individuals  to  embarrass  it,  in  the  discharge  of 
the  high  duties  it  owes  to  the  communities — 
unless  plain  and  express  words  indicated  that 
such  was  the  intention  of  the  Legislature. 

The  patent  laws  are  authorized  oy  that  arti- 
cle in  the  Constitution  which  provides  that 
Congress  shall  have  power  to  promote  the  prog- 
ress of  science  and  useful  arts,  by  securing  for 
limited  times  to  authors  and  inventors  the  ex- 
clusive right  to  their  respective  writings  and 
discoveries.  The  power  thus  granted  is  do- 
mestic in  its  character,  and  necessarily  con- 
fined within  the  limits  of  the  United  States. 
It  confers  no  power  on  Congress  to  regulate 
commerce,  or  the  vehicles  of  commerce,  which 
belong  to  a  foreign  nation,  and  occasionally 
visit  our  ports  in  their  commercial  pursuits.  . 
That  power  and  the  treaty-making  power  of 
the  general  government  are  separate  and  dis- 
tinct powers  from  the  one  of  which  we  are 
now  speaking,  and  are  granted  by  separate  and 
different  clauses,  and  are  in  no  degree  con- 
nected with  it.  And  when  Congress  are  legis- 
lating to  protect  authors  and  inventors,  their 
attention  is  necessarily  attracted  to  the  author- 
ity under  which  they  are  acting,  and  it  ought 
not  lightly  to  be  presumed  that  they  intended 
to  go  beyond  it,  and  exercise  another  and  dis- 
tinct power,  conferred  on  them  for  a  different 
purpose. 

Nor  is  there  anything  in  the  patent  laws  that 
should  lead  to  a  different  conclusion.  They 
are  all  manifestly  intended  to  carry  into  execu- 
tion this  particular  power.  They  secure  to  the 
inventor  a  just  remuneration  from  those  who 
derive  a  profit  or  advantage,  within  the  United 
States,  from  his  genius  and  mental  labors. 

But  the  right  of  property  which  a  patentee 
has  in  his  invention,  and  his  right  to  its  ex- 
clusive use,  is  derived  altogether  from  these 
statutory  provisions;  and  this  court  have  al- 
ways held  that  an  inventor  has  no  right  of 
property  in  his  invention,  upon  which  he  can 
maintain  a  suit,  unless  he  obtains  a  patent  for 
it,  according  to  the  Acts  of  Congress;  and  that 
his  rights  are  to  be  regulated  and  measured  by 
these  laws,  and  cannot  go  beyond  them. 

But  these  Acts  of  Congress  do  not,  and  were 
not  intended  to,  operate  beyond  the  limits  of 
the  United  States;  and  as  the  patentee's  right 
of  property  and  exclusive  use  is  derived  from 
them,  they  cannot  extend  beyond  the  limits  to 
which  the  law  itself  is  confined.  And  the  tise 
of  it  outside  of  the  jurisdiction  of  the  United 
States  is  not  an  infringement  of  his  rights,  and 
'he  has  no  claim  to  any  compensation  ['194 
for  the  profit  or  advantage  the  party  may  de- 
rive from  it. 

The  chief  and  almost  only  advantage  which 
the  defendant  derived  from  the  use  of  this 
improvement  was  on  the  high  seas,  and  in 
other  plaoes  out  of  the  jurudiction    of    the 
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United  States.  The  plea  avers  that  it  was 
placed  on  her  to  fit  her  for  sea.  If  it  had  been 
manufactured  on  her  deck  while  she  was  lying 
in  the  port  of  Boston,  or  if  the* captain  had 
sold  it  there,  he  would  undoubtedly  hare  tres- 
passed upon  the  rights  of  the  plaintiff,  and 
would  have  been  justly  answerable  for  the 
profit  and  advantage  he  thereby  obtained.  For, 
by  coming  in  competition  with  the  plaintiff, 
where  the  plaintiff  was  entitled  to  the  ex- 
clusive use,  he  thereby  diminished  the  value  of 
his  property.  Justice,  therefore,  as  well  as  the 
Act  of  Congress,  would  require  that  he  should 
compensate  the  patentee  for  the  injury  he  sus- 
stained,  and  the  benefit  and  advantage  which 
be  (the  defendant)  derived  from  the  invention. 

But,  so  far  as  the  mere  use  is  concerned,  the 
vessel  could  hardly  be  said  to  use  it  while  she 
was  at  anchor  in  the  port,  or  lay  at  the  wharf. 
It  was  certainly  of  no  value  to  her  while  she 
was  in  the  harbor;  and  the  only  use  made  of 
it  which  can  be  supposed  to  interfere  with  the 
rights  of  the  plaintiff,  was  in  navigating  the 
vessel  into  and  out  of  the  harbor,  when  she 
arrived  or  was  about  to  depart,  and  while  she 
was  within  the  jurisdiction  of  the  United 
States.  Now,  it  is  obvious  that  the  plaintiff 
sustained  no  damage,,  and  the  defendant  de- 
rived no  material  advantage,  from  the  use  of 
an  improvement  of  this  kind  by  a  foreign  ves- 
sel in  a  single  voyage  to  the  United  States,  or 
from  occasional  voyages  in  the  ordinary  pur- 
suits of  commerce;  or  if  any  damage  is  sus- 
tained on  the  one  side,  or  any  profit  or  advan- 
tage gained  on  the  other,  it  is  so  minute  that  it 
is  incapable  of  any  appreciable  value. 

But  it  seems  to  be  supposed  that  this  user  of 
the  improvement  was,  by  legal  intendment,  a 
trespass  upon  the  rights  of  the  plaintiff;  and 
that  although  no  real  damage  was  sustained  by 
the  plaintiff,  and  no  profit  or  advantage  gained 
by  the  defendant,  the  law  presumes  a  damage, 
and  that  the  action  may  be  maintained  on  that 
ground.  In  other  words,  that  there  is  a  tech- 
nical damage,  in  the  eye  of  the  law,  although 
none  has  really  been  sustained. 

This  view  of  the  subject,  however,  presup- 
poses that  the  patent  laws  embrace  improve- 
ments on  foreign  ships,  lawfully  made  in  their 
own  country,  which  have  been  patented  here. 
But  that  is  the  question  in  controversy.  And 
the  court  is  of  opinion  that  cases  of  that  kind 
were  not  in  the  contemplation  of  Clongress  in 
enacting  the  patent  laws,  and  cannot,  upon 
197*]  any  'sound  construction,  be  regarded 
as  embraced  in  them.  For  such  a  construction 
would  be  inconsistent  with  the  principles  that 
lie  at  the  foundation  of  these  laws;  and  in- 
stead of  conferring  legal  rights  on  the  inventor, 
in  order  to  do  equal  justice  between  him  and 
those  who  profit  by  his  invention,  they  would 
confer  a  power  to  exact  damages  where  no  real 
damage  had  been  sustained,  and  would  more- 
over seriously  embarass  the  commerce  of  the 
country  with  foreign  nations.  We  think  these 
laws  ought  to  be  construed  in  the  spirit  in 
which  they  were  made — that  is,  as  founded  in 
justice — and  should  not  be  strained  by  technical 
constructions  to  reach  cases  which  Congress 
evidently  could  not  have  contemplated,  without 
departing  from  the  principle  upon  which  they 
were  legislating,  and  going  far  beyond  the  ob- 
ject they  intended  to  accomplish. 
«00 


The  construction  claimed  by  the  plaintUT 
would  confer  on  patentees  not  only  rights  of 
property,  but  also  political  power,  and  enable 
them  to  embarrass  the  treaty-making  power  in 
its  negotiations  with  foreign  nations,  and  alsa 
to  interfere  with  the  legislation  of  Congres* 
when  exercising  its  constitutional  power  to- 
regulate  commerce.  And  if  a  treaty  should  be 
negotiated  with  a  foreign  nation,  by  which  the 
vessels  of  each  party  were  to  be  freely  admit- 
ted into  the  ports  of  the  other,  upon  equal 
terms  with  its  own,  upon  the  payment  of  the 
ordinary  port  charges,  and  the  foreign  govern- 
ment faitlifully  carried  it  into  execution,  yet 
the  government  of  the  United  States  would  find 
itself  unable  to  fulfill  its  obligations  if  the  for- 
eign ship  had  about  her,  in  her  construction  or 
equipment,  anything  for  which  a  patent  had 
been  granted.  And  after  paying  the  port  and 
other  charges  to  which  she  was  subject  by  the 
treaty,  the  master  would  be  met  with  a  further 
demand,  the  amount  of  which  was  not  even 
regulated  by  law,  but  depended  upon  the  will 
of  a  private  individual. 

And  it  will  be  remembered  that  the  demand, 
if  well  founded  in  the  patent  laws,  could  not 
be  controlled  or  put  aside  by  the  Treaty.  For, 
by  the  laws  of  the  United  States,  the  rights  of 
a  party  under  a  patent  are  his  private  prop- 
erty; and  by  the  Constitution  of  the  United 
States,  private  property  cannot  be  taken  for 
public  use  without  just  compensation.  And  in 
the  case  I  have  stated,  the  government  would 
be  unable  to  carry  into  effect  its  treaty  stipu- 
lations without  the  consent  of  the  patentee,  un- 
less it  resorted  to  its  right  of  eminent  domain, 
and  went  through  the  tedious  and  expensive 
process  of  condemning  so  much  of  the  right  of 
property  of  the  patentee  as  related  to  foreign 
vessels,  and  paying  him  such  a  compensation 
therefor  as  should  be  awarded  to  him  by  the 
proper  tribunal.  The  same  difficulty  would 
exist  in  executing  a  law  of  Congress  *in  [*19S 
relation  to  foreign  ships  and  vessels  trading  to 
this  country.  And  it  is  impossible  to  suppose 
that  Congress  in  passing  these  laws  could  have 
intended  to  confer  on  the  patentee  a  right  of 
private  property  which  would,  in  effect,  enable 
him  to  exercise  political  power,  and  which  the 
government  would  be  obliged  to  regain  by  pur- 
chase, or  by  the  power  of  its  eminent  domain, 
before  it  could  fully  and  freely  exercise  the- 
great  power  of  regulating  commerce,  in  which 
the  whole  nation  has  an  interest.  The  patent 
laws  were  passed  to  accomplish  a  different  pur- 
pose, and  with  an  eye  to  a  different  object; 
and  the  right  to  interfere  in  foreign  intercourse, 
or  with  foreign  ships  visiting  our  ports,  was 
evidently  not  in  the  'mind  of  the  Legislature, 
nor  intended  to  be  granted  to  the  patentee. 

Congress  may,  unquestionably,  under  it*. 
power  to  regulate  commerce,  prohibit  any 
foreign  ship  from  entering  our  ports,  which,  in.- 
its  construction  or  equipment,  uses  any  im- 
provement patented  in  this  country,  or  may 
prescribe  the  terms  and  regulations  upon  which 
such  vessel  shall  be  allowed  to  enter.  Yet  it 
may  perhaps  be  doubted  whether  Congress 
could  by  law  confer  on  an  individual,  or  indi- 
viduals, a  right  which  would  in  any  degree  im- 
pair the  constitutional  powers  of  the  Legisls- 
tive  or  Executive  Departments  of  the  govern- 
ment, or  which  might  put  it  in  their  power  t»- 
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embarraM  our  commerce  and  intercourse  with 
foreign  nations,  or  endanger  our  amicable  re- 
lations. But  liowever  that  may  be,  we  are 
natisfled  that  no  sound  rule  of  interpretation 
would  justify  the  court  in  giving  to  the  general 
words  used  in  the  patent  laws  the  extended 
construction  claimed  by  the  plaintifT,  in  a  case 
like  this,  where  public  rights  and  the  interests 
of  the  whole  community  are  concerned. 

The  case  of  Caldwell  v.  Van  Vlissengen,  9 
Hare.  416;  9  Eng.  L.  &  Eq.  61,  and  the  Statute 
passed  by  the  British  Parliament  in  conse- 
•luciicv  of  that  decision,  have  been  referred  to 
and  relied  on  in  the  argument.  The  reasoning 
i)f  the  Vice-Chancellor  is  certainly  entitled  to 
much  respect,  and  it  is  not  for  this  court  to 
<|uestion  the  correctness  of  the  decisiou,  or  the 
construction  given  to  the  Statute  of  Henry  VIII. 

But  we  must  interpret  our  patent  laws  with 
reference  to  our  own  Constitution  and  laws  and 
Judicial  decisions.  And  the  court  are  of  opin- 
ion that  the  rights  of  property  and  exclusive 
use  granted  to  a  patentee  does  not  extend  to 
a  foreign  vessel  lawfully  entering  one  of  our 
ports;  and  that  the  use  of  such  improvement, 
in  the  construction,  fitting  out,  or  equipment  of 
such  vessel,  while  she  is  coming  into  or  going 
out  of  a  port  of  the  United  States,  is  not  an 
infringement  of  the  rights  of  an  American 
Patentee,  provided  it  was  placed  upon  her  in  a 
199*]  foreign  'port,  and  authorized  by  the 
laws  of  the  country  to  which  she  belongs. 

In  this  view  of  the  subject,  it  is  unnecessary 
to  say  anything  in  relation  to  the  second  plea 
of  the  defendant,  since  the  matters  relied  on  in 
t  he  first  are  sufficient  to  bar  the  plaintiff  of  his 
action,  without  the  aid  of  the  additional  aver- 
ments contained  in  the  second. 

The  judgment  of  the  Circuit  Court  must 
therefore  be  affirmed. 

Arg— 2  Curt.  371. 


TERENCE  COUSIN,  PIff.  in  Er., 

V. 

FANNY  LABATUT,  Widow  and  Testamentary 
Executrix;  Jules  A.  Blanc,  Co-ex'r,  et  al.. 
Legal  Representatives  of  Evariste  Blanc. 

(See  S.  C.  10  How.  202-211.) 

Court  has  .Jurisdiction  where  laws  of  Congress 
and  acts  of  offircrs  under  them  are  drawn 
in  question,  in  state  court,  and  the  decision  is 
against  the  title  sot  up  under  them — certifi- 
cate of  confirmation  of  Spanish  claim,  when 
surveyed,  is  evidence  of  title. 

Where  Inws  of  ConKress  and  acta  of  oOcers  exe- 
cuting them  lu  perfecting  titles  to  public  lands 
have  been  drawn  In  question  and  construed  by  the 
<lerl!iiun  of  s  state  cnurt.  and  the  decision  In  acninst 
Hie  title  set  np  under  them.  Jurisdiction  Is  vested 
In  this  court  by  the  :!nth  section  of  the  Judiciary 
.\ct.   to  examine  the  JuilKmeiit  of  the  state  court. 

A  certlfleafe  of  ronflrmntlon  of  a  Spanish  claim 
under  the  Act  of  March  3d.  1819,  rendered  certain 


NoTK. — What  adjudication  of  state  courts  can  be 
brougbt  up  for  review  In  the  U.  S.  Supreme  Court 
liy  writ  of  error  to  those  courts. — see  note,  62 
l..n.A.  513.  IIow  and  when  questions  must  be 
raised  and  decided  In  the  state  court  Id  order  to 
make  a  case  for  a  writ  of  error  from  the  U.  8. 
Supreme  Court — ace  note,  63  li.B.A.  33. 
IS  li.  ed. 


by  a   survey   approved   st  the   Surveyor-Generars 
offlce.  Is  prima  fade  evidence  of  title. 

But  a  mere  loose  prior  order  of  survey  held  not 
to  bave  such  effect,  and  the  United  States  could 
sell   the  land. 

Argued  Dec.  30,  1856.      Decided  Jan.  27,  1857. 

IN  ERROR  to  the  Supreme  Court  of  the  Stat* 
of  Louisiana  for  the  Eastern  District. 

To  give  a  clear  understanding  of  this  case, 
the  opinion  of  the  Supreme  Court  of  Louisiana 
is  given: 

"The  plaintifT  brought  an  action  of  bound- 
ary against  the  defendant,  respecting  two 
tracts  of  land  adjoining  one  in  the  possession  of 
the  defendant.  The  plaintiff  avers  that  one  of 
his  tracts  contains  1.250  superficial  arpents,  ac- 
cording to  a  survey  made  by  order  of  J.  V.  Mor- 
ales, on  Sept.  22,  1803,  and  the  other  consists 
of  two  lots  of  land  containing  22*2.80  super- 
ficial acres,  purchased  from  the  United  States. 

The  defendant  denies  that  the  plaintiff  is 
owner  of  these  lands  or  has  any  title  to  them, 
and  he  claims  by  reconvention  a  portion  of 
them  as  his  property,  and  prays  that  he  may 
recover  them  as  owner,  from  the  plaintiff.  To 
this  reconvention  the  plaintiff  answered,  claim- 
ing title  and  calling  in  warranty  his  vendors. 
Damages  were  claimed  and  each  party,  for 
trespass  on  the  lands  of  the  other.  The  case 
was  tried  by  a  jury,  who  gave  a  verdict  for 
Blanc;  and  the  judgment  of  the  District  Court 
being  in  conformity  to  the  verdict,  the  defend- 
ant has  appealed. 

It  is  characteristic  of  an  action  of  boundary, 
that  the  defendant  cannot  question  the  title  of 
plaintiff. 

C.  C.  H-25;  Sprigg  v.  Hooper,  9  Rob.  248. 

The  title  of  plaintiff  being  here  called  IB 
question  by  defendant's  answer  and  reconven- 
tion, and  plaintifT  having  joined  issue  there- 
upon and  called  his  vendors  in  warranty,  the 
action  has  lost  its  primitive  character  and  ha* 
become  a  petitory  one.  in  which  Cousin,  an 
original  defendant,  is  plaintifT,  upon  whom  the 
burden  of  proof  is  thrown.  The  evidence  ad- 
duced by  defendant  of  title  to  the  locus  in  quo 
in  his  ancestor,  consists  of  the  documents  an- 
nexed to  his  answer  and  petition  in  reconven- 
tion.   They  are  as  follows: 

(1)  A  certificate  of  confirmation  in  the  fol- 
lowing words: 

"Commissioner's  report  letter  B.  Certificate 
No.  178,  Land  Office,  St.  Helena.  In  pursuance 
of  the  Act  of  Congress  passed  March  3,  1819, 
entitled  'An  Act  for  adjusting  the  claims  to 
land  and  establishing  Land  Offices  for  the  dis- 
trict east  of  the  Island  of  New  Orleans,'  w* 
certify  that  claim  No.  255,  in  the  report  of  the 
Commissioner  marked  B,  claimed  by  Francis 
Cousin,  original  claimant  Stephen  Rene,  is  con- 
firmed as  a  donation  and  entitled  to  a  patent, 
for  one  thousand  arpents,  situate  in  St.  Tam- 
many, and  claimed  under  an  order  of  survey, 
dated  Sept.  10,  1798. 

niven  under  our  hands  this  8th  day  of  June, 
1820. 
(Signed)  Charles  S.  Cosby, 

Register. 
Fulwer  Skipwith, 

Receiver. 
P.  Herault, 

aerk." 

(2)  An  order  of  location  and  survey  from  the 
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SUPBEUE    COUBT   OF    THE    UNITED    STATES. 


Dec.  Tebu, 


Land  Office,  St.  Helena  District,  in  the  follow- 
ing words: 

"Land  Office,  St.  Helena,  Francis  Cousin, 
eertificate  No.  178,  dated  June  8th,  1820l  St. 
Tammany  Sept.  21,  1826. 

Francis  Cousin  claims  a  tract  of  one  thousand 
«rpents  of  land  situate  in  the  Parish  of  St. 
Tammany,  as  purchaser  from  his  fatlier, 
Francis  Cousin,  deceased,  who  bought  it  from 
Louis  Blanc,  who  bought  it  from  the  original 
owner,  Gabriel  Bertrand,  and  in  virtue  of 
certificate  No.  178  dated  8th  June,  1820,  and 
signed  Charles  S.  Cosby,  Register,  and  Fulwcr 
Skipwith,  Receiver,  in  which  certificate  it  is  al- 
leged by  this  claimant  that  it  is  erroneously 
set  forth  that  Stephen  R£n«  was  the  original 
claimant.  It  appearing  that  this  tract  of  land 
is  fronting  on  Bayou  la  Liberty,  bounded  below 
by  the  tract  of  land  of  Mr.  Girod,  and  above  by 
a  tract  of  land  belonging  to  claimant,  it  is 
ordered  that  this  claim  be  located  and  surveyed 
with  the  front  extending  on  said  Bayou  from 
the  land  of  said  Jirod  to  that  of  claimant 
above,  and  from  these  points  on  the  Bayou  to 
run  back  for  quantity. 

Given  under  our  bands  this  21st  day  of  Sep- 
tember, 1826. 

(Signed)  Sam'l  J.  Rannels, 

Register. 
William  Kinchcn, 

Receiver." 

(3)  A  plot  of  survey  made  by  G.  C.  Van- 
sandt.  Surveyor,  under  the  order  just  decided. 

The  Act  of  Congress  of  25th  April,  1812,  ch. 
67,  of  the  Session  Acts,  authorized  the  appoint- 
ment of  a  commissioner,  for  the  purpose  of  as- 
certaining the  titles  and  claims  to  land  in  the 
district  of  country  west  of  Pearl  River,  south 
of  the  Mississippi  Territory,  and  east  of  the 
Mississippi  and  the  Island  of  Orleans,  within 
which  district  of  country  the  land  now  iii  dis- 
pute lies.  By  the  provisions  of  the  Statute,  it 
was  the  special  duty  of  the  Commissioner  to 
call  for,  and  receive  from  the  inhabitants  of 
said  district,  notices  and  evidences  of  claims 
and  titles  to  land  derived  from  the  French, 
Spanish,  or  British  Governments,  who  had 
formerly  held  the  country — which  notices  and 
evidences  of  claim  were  directed  to  be  record- 
ed in  books  to  be  open  for  that  purpose.  It 
was  further  made  the  duty  of  the  Commission- 
er to  report  to  the  Secretary  of  the  Treasury 
upon  the  claims  thus  notified  to  him  and  the 
evidence  furnished:  which  report  the  Act 
directed  to  be  laid  before  Congress  at  the  next 
session  thereafter,  for  their  determination 
thereon. 

On  the  2d  of  January,  1816,  the  Secretary  of 
the  Treasury  transmitted  to  Congress  a  report 
made  by  James  0.  Crosby,  the  Commissioner  of 
I.and  Claims,  appointed  for  the  district  west  of 
Pearl  River,  under  the  Act  of  1812.  This  re- 
port is  printed  in  full  in  the  American  State 
Papers.  Public  Lands,  Vol.  III. 

The  report  classifies  the  claims  as  follows: 

A  ••••••• 

B.  Claims  founded  on  orders  of  survey,  re- 
quests, permission  to  settle,  or  other  written 
evidence  of  claims,  derived  cither  from  the 
French,  British  or  Spanish  authorities,  which, 
in  the  opinion  of  tlie  Commissioner,  ought  to 
be  confirmed. 

C. • 

«02 


In  this  report,  class  B,  No.  255,  reads  as  fol- 
lows: 

See  page  66  of  the  volume  of  American  State 
Papers  above  quoted. 
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Congress  does  not  appear  to  have  taken  any 
decisive  act  on  this  report  until  the  year  1819, 
when  it  passed  the  Act  for  "adjusting  the 
claims  to  land,  and  establishing  land  offices  in 
the  district  east  of  the  Island  of  Orleans." 

Ch.  223.  Session  Acts. 

(Here  the  Court  quoted  the  2d  and  12th  sec- 
tions of  the  above  Act.) 

The  certificate  dated  .Tune  8,  1820,  numbered 
178,  offered  in  evidence  by  defendant,  was  given 
under  the  above  provision  of  law  by  the 
Register  and  Receiver  for  that  land  district, 
Charles  O.  Cosby  and  Fulwer  Skipwith. 

The  first  objection  made  to  it  by  plaintiff's 
counsel  is-,  that  the  Statute  did  not  authorize 
a  donation,  except  the  land  claimed  had  been 
cultivated  and  inhabited  by  the  claimant  pre- 
vious to  Dec.  20,  1803. 

It  is  quite  possible  that  such  may  have  b&ea 
the  intention  of  Congress.    Bnt  the  section   is 
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clogged  with  provisos  which  confuse  its  sense, 
«nd  render  it  difficult  for  us  to  pronounce,  that 
the  Register  and  Receiver  were  wrong  in  com- 
ing to  tlie  opposite  conclusion.  The  Statute 
itself,  however,  provided  a  tribunal  of  revision 
for  such  ccrliticatoa,  to  wit:  The  Commiiision- 
er  of  tlie  General  Land  Office  took  that  ordeal. 
The  certificate  in  question  does  not  appear  to 
have  been  ever  submitted,  although  thirty 
years  and  more  elapsed  between  its  date  and 
the  commencement  of  this  suit.  But  some  six 
years  later,  and  when  other  individuals  had 
succeeded  to  Cosby  and  Skipwitb  in  the  otfice 
of  Register  and  Receiver,  we  find  an  attempt 
made  to  amend  the  certificate,  by  correcting 
what  are  called  errors  in  the  most  material 
parts  of  the  same. 

The  counsel  for  plaintiff  also  objects  to  the 
certificate  of  June  8,  1820,  on  account  of  tli^ 
vagueness  of  the  dc-ttcriplion  of  the  land  do- 
nated. We  consider  this  objection  to  be  well 
founded.  The  description  is  ''one  thou.sund 
arpents  situated  in  tjt.  Tammany."  It  is  plain- 
ly impossible  to  locate  land  by  such  a  descrip- 
tion as  this,  and  when  such  is  the  case,  the 
grant  can  produce  no  effect. 

U.  S.  v.  Miranda,  16  Pet.  163;  Villalobos  v. 
U.  S.  10  How.  541 ;  U.  S.  v.  Delcspinc,  l.i  i'et. 
319:  Lecompte  v.  U.  S.  11  How.  115;  L*dou.x  v. 
Black,  5  La.  An.  510. 

It  is  pi-oper  here  to  mention,  that  the  order 
of  survey  of  Sept.  10,  1798,  mentioned  in  the 
certiHcate,  is  not  produced,  although  formally 
culled  for  by  the  opposite  party.  Had  such  an 
order  of  survey  ever  been  given  in  evidence  be- 
fore the  Conimissinncr  of  Land  Claims,  it  would 
have  4ieen  recorded  in  the  archives  of  the  Land 
Oflice. 

Acts  of  Congress  of  1812  and  1810,  above 
quoted. 

But  no  such  record  appears. 

It  was  probably  a  consciousness  of  this  de- 
fect in  his  title  which  induced  the  defendant's 
ancestor  to  procure  from  Rannels  and  Kinchen, 
the  successors  of  Cosby  and  Skipwith,  in  the 
ofhce  of  Register  and  Receiver  of  the  Land 
Oflice  at  St.  Helena,  the  order  of  location  and 
survey  of  Sept.  21,  1826,  which  the  defendants 
offer  in  evidence. 

This  paper  sets  out  by  declaring  that  the 
first  certificate  had  erroneously  stated  the 
(irigin  of  the  defendant's  title,  gives  another 
and  totally  different  origin  to  the  same  as  the 
correct  one,  and  orders  a  survey  to  be  made, 
and  the  defendant's  donation  to  be  located  on 
the  Bayou  Libert^,  between  the  lands  of  certain 
proprietors  named.  The  survey  of  Vanzkndt 
was  made  in  conformity  to  this  order. 

We  view  the  amended  certificate  of  Sept.  21, 
1826,  and  the  survey  under  it  as  nullities,  for 
the  certificate  of  Cosby  and  Skipwith  followed 
strictly  the  report  of  the  Commissioner  of 
Land  Claims,  confirmed  by  the  Act  of  Congress 
of  March  3,  1819.  Therefore,  in  correcting  that 
certificate,  Rannels  and  Kinchen  took  upon 
themselves  to  correct  the  report  of  the  Com- 
missioner of  Land  Claims  and  to  make  the  Act 
of  Congress  apply  to  a  claim  which  was  not 
mentioned  in  that  report,  and  which  was  con- 
•eqitently  never  before  Congress. 

'The  Supreme  Court  of  this  State,  in  the  case 
of  Newport  v.  Cooper,  10  La.  decided  that  the 
Aft  li.  ed. 


Rcgisler  and  Receiver  of  the  Land  Office  of  St. 
Helena  were  without  power  by  law  to  reverse 
and  annul  a  certificate  granted  by  their  prede- 
cessors. By  a  parity  of  reasoning,  are  they 
without  power  to  make  amendments  in  such  a 
certificate,  which  falsify  the  Act  of  Congress  on 
which  the  first  certificate  was  based?  If  the 
claimant  could  not  locate  the  land  claimed  by 
him  under  his  claim  as  presented  to  the  Com- 
missioner of  Land  Claims  and  reported  to  Con- 
gress, that  Avas  a  misfortune  which  the  officers 
of  the  Land  Office  of  St.  Helena  had  no  power 
to  remedy  by  fabricating  for  him  a  new  claim 
seven  years  after  the  action  of  Congress  upon 
the  report. 

The  defendant,  plaintiff  in  reconvention, 
having  failed  to  })rove  any  title  to  the  land  in 
controversy,  the  judgment  of  the  District  Court 
must  be  affirmed. 

The  case  further  appears  in  the  opinion  of 
this  court. 

Mr.  Louis  Janin,  for  the  plaintiff  in  error. 

Mr.  J.  P.  Benjamin,  for  the  defendants  in 
error: 

It  is  obvious  that  the  only  clause  of  the  25th 
section  of  the  Judiciary  Act  of  1780,  on  which 
the  jurisdiction  of  this  court  can  be  asKerted 
with  any  show  of  reason,  is  that  which  gives  it 
power  to  review  the  dcci.siou  of  the  highest 
court  of  the  State,  "where  is  drawn  in  question 
the  construction  of  any  statute  of  the  United 
States,  and  the  decision  is  against  the  title 
specially  set  up  under  such  statute." 

By  a  long  series  of  adjudications,  this  court 
has  established  the  rule,  that  in  order  to  give 
jurisdiction  under  this  statute,  "it  must  appear 
by  the  record  that  one  of  the  questions  stated 
in  the  25th  section  of  the  Act  of  1780  did  arise 
and  was  decided  in  the  state  court;  and  that 
it  was  not  sufficient  that  it  might  have  arisen 
or  been  applicable." 

Ma.\well  V.  Newbold,  18  How.  516. 

The  jury  found  a  general  verdict  in  favor  of 
Blanc,  on  all  the  issues  in  the  cause,  thus  de- 
ciding that  Cousin's  claim  under  the  Act  of 
Congress  had  been  lost  to  him  and  acquired  by 
Blanc. 

This  verdict  and  the  judgment  rendered  in 
accordance  with  it,  stand  unreversed  by  the 
Supreme  Court  of  the  State,  and  cannot  be  re- 
versed by  this  court,  because  the  decision  is 
not  against  the  title  set  up  under  the  Act  of 
Congress.  The  decision,  on  the  contrary,  fa 
rather  in  afHrmance  of  that  title,  because  it  as- 
serts that  title  to  be  good  in  the  possession  of 
Blanc,  who  has  succeeded  to  Cousin's  rights  by 
prescription,  just  as  he  would  have  done  by 
purchase.  "The  verdict  of  the  jury  is  conclusive 
of  the  case. 

Parsons  v.  Bedford,  3  Pet.  433. 

The  Supreme  Court  of  Louisiana  has  not  de- 
cided against  the  title  of  Cousin,  as  conferred 
on  him  by  the  Act  of  Congress.  The  court  de- 
termines only  that  the  officers  of  the  United 
States  have  acted  erroneously  and  without  au- 
thority of  law,  in  locating  and  surveying  the 
land  confirmed  by  Congress  to  Cousin.  The  de- 
cision of  the  court  treats  as  null  and  void  acta 
of  public  officers  done  since  the  passage  of  the 
law. 

The  case  is  entirely  analogous  with  Mfr- 
Donogh  V.  Miilaudon,  S  How.  704, 
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SuPBEME  Court  or  the  Urited  States. 


Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

Evariste  Blanc  sued  Terence  Cousin,  in  the 
Eighth  District  Court  of  Louisiana,  invoking 
the  aid  of  that  court  to  settle  a  disputed  bound- 
ary between  the  plainti£f  and  defendant. 

Cousin,  instead  of  responding  to  the  action, 
for  the  purpose  of  settling  boundary,  filed  an 
answer,  denying  Blanc's  title  to  the  property 
deficril>ed  in  his  petition,  and  setting  up  title  in 
himself,  and  claiming  damages  against  Blanc, 
who  joined  issue  on  tlie  answer,  and  denied  the 
validity  of  the  title  asserted  by  Cousin.  This 
turned  Cousin  into  a  plaintiff  (as  the  state 
courts  held),  and  imposed  on  him  the  burden  of 
proof  to  support  his  title.  It  was  adjudged  in 
the  District  Court,  on  the  documents  presented 
by  Cousin,  that  be  had  no  title  whatever  to 
any  part  of  the  land  in  diM>ute;  and  so  the 
207*]  Supreme  'Court  of  Louisiana  held  on 
an  appeal  to  that  court,  where  the  cause  was 
reheard. 

Pending  the  appeal,  Blanc  died,  and  his 
widow    and    heirs    were    made   parties.     They 

£  rayed  the  benefit  of  the  judgment  of  the  court 
elow,  and  also  that  it  might  be  so  amended  by 
the  Supreme  Court  as  to  give  them  the  benefit 
of  all  that  Blanc  claimed  in  hia  petition — that 
is  to  say,  222.80  acres,  according  to  certificate 
No.  1280,  showing  a  regular  purchase  from  the 
United  States;  together  with  1,240  arpenls  in 
superficies,  according  to  a  plan  annexed  to  the 
original  petition  of  Blanc;  that  they  might  be 
quieted  m  the  possession  thereof  as  owners, 
and  that  the  1,240  arpents  may  be  bounded  ac- 
cording to  the  plan.  And  to  this  effect  the 
court  gave  judgment. 

The  laws  of  Congress,  and  the  acts  of  the  of- 
ficers executing  them  in  perfecting  titles  to 
public  lands  have  been  drawn  in  question,  and 
construed  by  the  decision  of  the  Supreme  Court 
of  Louisiana  in  this  case;  and  the  decision 
being  against  the  title  set  up  by  Cousin,  under 
the  Acts  of  Congress  and  the  authority  exer- 
cised under  them,  it  follows  that  jurisdiction  is 
vested  in  this  court,  by  the  2Sth  section  of  the 
Judiciary  Act,  to  examine  the  judgment  of  the 
State  Court;  and  in  doing  so,  we  refer  to  the 
opinion  of  that  court,  which  is  made  part  of  the 
record  by  the  laws  of  Louisiana,  and  is  ex- 
planatory to  the  judgment,  of  which  it  is  there 
deemed  an  essential  part.  We  refer  to  the 
opinion,  in  order  to  show  that  questions  did 
arise  and  were  decided,  as  required,  to  give  this 
court  jurisdiction.  9  How.  9.  This  is  neces- 
sarily so  in  cases  brought  here  by  writ  of  error 
to  the  courts  of  Louisiana,  because  no  bill  of 
exceptions  is  necessary  there,  when  appeals  are 
prosecuted.  The  court  of  last  resort  acts  on 
the  law  and  facts  as  presented  by  the  whole 
record. 

By  relying  on  this  source  of  information,  as 
to  what  questions  were  raised  and  were  de- 
cided by  the  State  Court,' we  are  relieved  from 
all  difiiculty  in  this  instance. 

Cousin's  claim  is  assumed  to  have  originated 
in  a  Spanish  order  of  survey  laid  before  the 
proper  commissioner  appointed  under  the  Act 
of  April  26,  1812,  whose  duty  it  was  to  receive 
notices  and  evidences  of  claims,  which  were 
ordered  to  be  recorded  by  the  commissioner. 
It  was  made  the  duty  of  the  commissioner  to 
report  to  the  Secretary  of  the  Treasury  upon 
«04 
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claims,  and  the  evidences  thereof,  thus  notified 
to  him;  which  report  the  Act  directed  should, 
be  laid  before  Congress  by  the  Secretary. 

In  January,  1816,  the  report  was  transmitted 
by  him  to  Congress.  By  the  Act  of  March  3d, 
1819,  Congress  legislated  in  regard  to  the 
claims  reported.  By  that  Act,  two  land 
'districts  were  established  east  of  the  ['208 
Island  of  New  Orleans,  and  a  Register  and  Re- 
ceiver were  provided  for  each. 

The  books  of  the  former  commissioners,  in 
which  the  claims  and  evidences  of  claims  were 
recorded,  were  directed  to  be  lodged  with  the 
Register;  and  the  Register  and  receiver  were 
vested  with  power  "to  examine  the  claims  rec- 
ognized, conlirmed,  or  provided  to  be  granted," 
by  the  provisions  of  that  Act;  they  were  in- 
structed to  make  out,  for  each  claimant  enti- 
tled in  their  opinion  thereto,  a  certificate  ac- 
cording to  the  nature  of  the  case,  pursuant  to 
the  instructions  of  the  Commissioner  of  the 
General  Land  Ofiice;  and,  on  the  presentation 
at  that  otRee  of  such  certificate,  a  patent  was 
ordered  to  be  issued.  Francis  Cousin's  claim 
was  within  the  above  description. 

As  no  provision  was  made  by  the  Act  of 
1819,  vesting  authority  in  the  Register  and  Re- 
ceiver to  direct  in  what  manner  confirmed 
claims  should  be  located  and  surveyed,  it  was 
(sec.  11)  left  to  the  deputies  of  the  principal 
surveyor  south  of  Tennessee,  to  find  the  lands, 
and  survey  them  according  to  their  own  judg- 
ment. Then,  again,  the  surveyors  had  no  au- 
thority to  adjust  conflicting  boundaries,  and 
therefore  further  legislation  was  deemed  neces- 
sary; and  accordingly  the  Act  of  June  8,  1822, 
was  passed  by  Congress,  giving  the  Registers 
and  Receivers  power  to  direct  the  manner  in 
which  claims  should  be  located  and  surveyed 
(sec.  4),  and  power  was  also  given  to  them  to- 
decide  between  parties  whose  claims  conflicted. 

In  June,  1820,  the  Register  and  Receiver  gav* 
Cousin  a  certificate  of  confirmation  under  the 
Act  of  1819.  They  certify  "that  claim  No.  255^ 
in  the  report  of  the  commissioner,  marked  B, 
claimed  by  Francis  Cousin,  original  claimant 
Stephen  R6n6,  is  confirmed  as  a  donation,  and 
entitled  to  a  patent  for  one  thousand  arpents, 
situated  in  St.  Tammany,  and  claimed  under 
an  order  of  survey  dated  10th  Sept.  1798." 

No  Spanish  survey  was  found,  to  aid  the 
foregoing  description. 

In  1826,  the  Register  and  Receiver  made  an. 
order  of  survey,  as  follows: 

Land  Omce,  St.  Helena. 

Francis  Cousin,  Ortificate  No.  178,  Dated  Jun» 

8th,  1820. 

Francis  Cousin  claims  a  tract  of  one  thou- 
sand arpents  of  land,  situate  in  the  Parish  of 
St.  Tammany,  as  purchaser  from  his  father, 
Francis  Cousin,  deceased,  who  bought  it  fronk 
Louis  Blanc  who  bought  it  from  the  originail 
owner,  Gabriel  Bertrand,  and  in  virtue  of  cer- 
tificate No.  178,  dated  8th  June,  1820,  and 
signed  Charles  S.  Cosby  Register,  and  Fulwer 
Skipwith,  Receiver,  in  which  certificate  it  is  al- 
leged by  this  claimant  that  it  is  erroneously 
set  forth  that  Stephen  Ren£  was  the  original 
claimant;  it  appearing  that  this  tract  of  land 
is  fronting  'on  Bayou  La  Liberte,  [*309 
bounded  below  by  the  tract  of  land  of  Mr. 
Girod,  and  above  by  ft- tract  of  land  belonging 
to  claimant. 
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"It  is  ordered  that  this  claim  be  located  and 
surveyed  with  a  front  extending  on  said  bayou, 
from  the  land  of  said  Girod  to  that  of  claim- 
ant above,  and  from  these  points  on  the  bayou 
to  run  back  for  quantity." 

The  Supreme  Court  of  Louisiana  held  the 
certificate  of  1820  so  vague  as  not  to  be  of  any 
value,  and  pronounced  it  void.  Furthermore, 
that  the  second  one  of  1826  departed  from  the 
confirmation,  and  was  also  invalid.  The  first 
purported  to  be  the  land  derived  from  Stephen 
R6n£,  as  original  claimant;  and  the  second,  for 
land  of  which  Gabriel  Bertrand  was  the  original 
owner. 

The  Act  of  1822  is  a  supplement  to  the  Act 
of  1819;  when  taken  together,  they  gave  the 
Register  and  Receiver  authority  to  declare 
what  land  had  been  confirmed,  and  how  it 
should  be  surveyed.  Now,  if  it  be  true,  as  is 
held  by  the  State  Court,  that  the  certificate  of 
1820  is  so  vague  as  to  be  of  no  value  and  void, 
then  it  follows,  that  another  could  be  made  in 
1826  which  would  be  certain  in  its  description 
of  the  land  confirmed,  accompanied  by  an  order 
of  survey.  Whether  Runu  or  Bertrand  once 
claimed  the  land,  is  immaterial.  The  confirma- 
tion is  an  incipient  United  States  title,  con- 
ferred on  Cousin,  which  our  government,  in  its 
political  capacity,  reserved  to  itself  the  power 
to  locate  b^  survey,  and  to  grant  by  the  acts  of 
its  executive  ofl!icers;  with  which  acts  the 
courts  of  justice  have  no  jurisdiction  to  inter- 
fere.    16  How.  403,  414. 

It  rested  with  the  Register  and  Receiver  to 
ascertain  the  location  of  the  land  confirmed  to 
Cousin,  from  the  evidences  of  claim  recorded 
and  filed  with  the  Register;  and  having  decid- 
ed where  and  how  the  land  should  be  located 
and  surveyed,  the  courts  of  justice  cannot  re- 
verse that  decision;  the  power  of  revision  is 
vested  in  the  Commissioner  of  the  General  Land 
Office. 

It  is  proper  here  to  say,  we  do  not  hold  that 
the  certificate  of  1820  was  void,  because  it  was 
too  vague  to  authorize  a  survey  of  the  land. 
It  established  the  fact  that  Cousin's  claim  was 
one  of  those  described  in  the  Act  of  1819,  which 
had  been  confirmed.  The  Act  of  1822  was 
remedial;  its  main  object  was  to  confer  power 
on  the  Register  and  Receiver  to  amend  vague 
descriptions;  so  vague  that  patents  could  not 
issue  on  them,  as  required  by  the  Act  of  1819. 

The  amendment  was  effectually  made  in  tnis 
instance  by  the  order  of  survey  of  1826;  and, 
when  the  survey  was  executed  according  to 
that  order,  the  United  States  Government 
210*]  *was  bound  by  it  until  it  was  set  aside 
at  the  General  Land  Office. 

The  Act  of  March  3,  1831,  authorized  a  sur- 
veyor-general to  be  appointed  for  the  State  of 
I.iouisiana,  whose  duty  it  was  to  cause  con- 
firmed claims  to  be  surveyed;  and  the  Registers 
and  Receivers  were  again  empowered  (sec.  6)  to 
decide  in  cases  of  contested  boundaries,  and 
consequently  to  control  the  surveys.  On  the 
22d  of  December,  1846,  the  official  survey  (ac- 
companied by  a  plat)  of  the  claim  of  Francis 
'Cousin,  was  approved  at  the  Surveyor-General's 
office.  This  is  known  as  Vanzandt's  survey, 
and  is  the  one  relied  on  by  Cousin  in  his  de- 
fense. A  copy  thereof,  duly  certified  as  a 
record  of  the  Surveyor-Genefal's  office,  is 
^ound  in  the  record;  and  which  copy  the  Act 
16  li.  ed. 


of  1831   (sec.  6)  declares  shall  be  admitted  as 
evidence  in  the  courts  of  Justice. 

The  Act  of  1831  (sec.  6)  further  declares  (as 
respects  interfering  claims)  "that  the  decisions 
of  the  Register  and  Receiver,  and  the  surveys 
and  patents  that  may  be  issued  in  conformity 
thereto,  shall  not  in  anywise  be  considered  as 
precluding  a  legal  investigation  and  decision 
by  the  proper  judicial  tribunals  between  the 
parties  to  any  such  interfering  claims,  but 
shall  only  operate  as  a  relinquishment  on  the 

{>art  of  the  United  States  of  all  title  to  the 
and  in  question."  The  foregoing  reservation 
applies  here ;  Cousin's  survey  extended  in  depth, 
from  Bayou  Liberty,  so  as  to  include  222.80 
acres  of  land,  which  had  been  purchased  of  the 
United  States  by  Francis  Alpuente,  and  on  the 
4th  of  March,  1844  (before  Cousin's  survey  was 
made),  duly  conveyed  to  the  plaintiff,  Blanc,  as 
part  of  the  succession  of  Alpuente. 

Title  to  this  land  is  claimed  by  Cousin  by 
force  of  his  confirmation,  rendered  certain  by 
his  survey  of  1846;  and  which  claim  was  re- 
jected by  the  Supreme  Court  of  Louisiana, 
when  they  rejected  Cousin's  title  as  set  up. 

We  are  of  opinion  that  Cousin's  title  had  no 
standing  in  a  court  of  justice  until  the  land 
was  surveyed,  and  the  survey  approved  as  a 
proper  one  at  the  Surveyor-General's  office;  and 
that  therefore  the  United  States  could  lawfully 
sell  the  land,  and  give  title  to  Alpuente.  8 
How.  306.  The  -mere  loose  order  of  survey, 
made  in  1826,  by  the  Register  and  Receiver, 
cannot  be  recognized  in  this  case  as  conferring 
any  vested  interest,  as  against  Alpuente,  to 
the  222.80  acres  purchased  by  him;  and  to  this 
extent  the  decision  of  the  Supreme  Court  of 
Louisiana  is  proper.  But  as  respects  all  other 
parts  of  Cousin's  survey,  it  furnishes  prima 
facia  evidence  of  title  in  him,  subject  to  be 
contested  by  the  opposing  title  of  Blanc,  if  he 
has  any  by  prescription  or  otherwise. 

*We  order  that  the  judgment  be  re-  [*211 
versed  and  the  cause  remanded  to  the  Supreme 
Court  of  Louisiana,  to  be  farther  proceeded  in. 


ISAAC   HARTSHORN    and   Daniel    Hayward, 

Plffs.  in  Er., 

V. 

HORACE  H.  DAY. 

(See  S.  C.  19  How.  211-224.) 

Patents — ^agreements  which  transfer — failure  of 
consideration  of  sealed  instrument,  in  action 
at  law,  not  a  defense,  as  between  parties  and 
privies  to  the  deed,  when  it  has  been  partly 
executed. 

An  agreement  by  the  patentee  to  assign  to  an- 
other a  renewed  patent  as  soon  as  It  was  obtained, 
rests  In  aucb  other  equitably  tbe  entire  interest  Id 
tbe  patent  during  such  extended  term. 

A  stcoud  agreement  made,  to  place  bis  patent  so 
that  It  may  inure  to  the  benefit  of  wich  otber  nnd 
bis  licensees,  and  appointing  an  agent  of  tbe  latter 
a  trustee  and  attorney  irreTocable  to  bold  said  pat- 
ent, so  tbat  no  one  shall  have  a  license  without  said 
trustee's  consent,  reserving  tbe  right  to  use  It  In 
his  personal  business,  transferred  tbe  patentee's 
entire  Interest  and  ownership  to  sucb  otber  and  his 
licensees. 

A  personal  stipolatlon  in  the  agreement  to  pay 


Nora. — Patents.  Assignment  before  Issuing  and 
re-lssuing  patent ;  when  assignment  transfers  ex- 
tended term — See  note  to  Oayler  v.  Wilder,  13  L.  ed. 
U.  a.  B04. 
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the  patentee  an  annuity,  not  iMing  a  condition  to 
tbe  vesting  of  tbe  Interest  In  the  patent  in  the  as- 
Klgncc,  tbe  ODilsKlon  to  pay  the  annuity  did  not  give 
tlie  patentee  a  rlpht  to  rescind  tbe  contract,  or 
remit  to  bim'  his  Interest  a«  patentee. 

In  a  court  of  law.  In  an  action  on  a  sealed  Instm- 
ment,  failure  of  conxlderatlon  cannot  be  shown  as 
between    jiartleg  and   privies   to  lue  deed    (ur   the 

tiuriiose  of  avoldlnK  it,  especially  where  there  has 
leen  a  part  execution. 

(Mr.  Justice  Curtis  having  been  of  counsel,  did 
not  sit  In  tbU  cause.) 

Argued  bee.  24,  1856.     Decided  Jan.  27,  1857. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island. 

Tliis  action  was  brought  in  the  Circuit  Court 
of  the  United  Stales  for  the  District  of  Rhode 
Island,  by  the  defendant  in  error,  against  Isaac 
Hartshorn  and  Daniel  Hayward,  to  recover 
damages  for  the  infringement  of  a  certain  pat- 
ent granted  to  one  Chaffee,  which  had  been  as- 
signed  by  him  to  the  plaintiff. 

The  defendants  pleaded  the  general  issue, 
and  also  four  special  pleas.  Tliey  also  gave 
notice  of  several  dercnses  under  the  plea  of 
general  issue.  Tbe  plaintiff  demurred  to  the 
four  special  pleas,  and  the  demurrer  was  sus- 
tained by  the  court. 

The  questions  at  issue  were  very  fully  in- 
vestigated on  the  trial  below,  the  trial  occupy- 
ing a  period  of  six  weeks.  It  resulted  in  a 
verdict  and  judgment  in  behalf  of  the  plaintiff 
for  $4,000  damages,  with  costs. 

The  defendants  then  brought  the  case  here 
on  a  writ  of  error. 

The  record  of  the  case  covers  over  1,000 
printed  pages.  It  would  be  difHcult  to  give 
here  any  adequate  idea  of  its  contents,  and  no 
attempt  is  made  to  do  so,  as  the  case  suflicient- 
ly  appears'  in  the  opinion  of  the  court. 

Messrs.  James  T.  Brady,  Chas.  O'Conor  and 
Samtiel  Ames,  for  plaintiffs  in  error: 

1.  The  agreement  of  May  23,  1850,  was  a 
valid  executory  agreement  by  Chaffee,  to  sell 
and  convey  to  Cioodyear  the  renewed  patent 
when  it  should  issue.  Upon  its  issue,  the  equi- 
table ownership  vested  in  (ioodyear. 

(a)  Such  a  future  pussibility  may  be  effectu- 
ally assigned,  and  when  done  fairly  for  a  good 
consideration,  is  consistent  with  the  patent 
laws. 

5  Stat,  at  L.  121,  sees.  11,  18;  Curtis  on  Pat- 
ents. Kccs.  188,  180.  200;  Wood  worth  v.  Sher- 
ninii.  3  Story,  171;  Wilson  v.  Rousseau,  4  How. 
U78.  U80.  600,  6!>1,  003,  Gt)4,  702. 

(b)  Chaffee  had  a  right  to  demand  the  pay- 
ment of  the  $1,600  at  the  very  time  when  the 
uhtignnient  was  to  be  made. 

Tompkins  v.  Elliot,  5  Wend.  408. 

2.  Chaffee  having  by  the  agreement  of  Sept. 
5th,  1850,  without  notice  to  Uoodyear,  withoiit 
his  consent,  and,  as  it  would  appear,  against  his 
will,  made  another  deposition  of  the  patent,  and 
having  thereby  put  it  entirely  out  of  his  (Cliaf- 
fce's)  power  to  execute  a  formal  assignment  to 
(ioodyear,  and  tinis  entitle  himself  to  the  pay- 
ment of  the  $1,500  by  Goodyear,  which  form<-d 
the  only  condition  precedent  to  the  complete 
investiture  of  Goodyear  with  ,at  least  the  whole 
rqnitnble  ownership  of  the  patent,  he,  Chaffee, 
and  Day,  his  assignee,  are  precluded  from  avail- 
ing themselves  of  such  non-payment  by  Good- 
year, as  nn  objection  to  the  use  of  the  patented 
invention  by  Goodyear  and  his  licensees. 
«00 


Hochster  t.  De  La  Tour,  8  El.  ft  B.  688,  and 
cases  cited. 

(a)  This  proposition  is  not  in  any  way  af- 
fected by  the  circuniAlnnces  that  llie'a^-ree'ment 
of  September  6,  1850,  recites  an  a^'rceiueut  be- 
tween Chaffee  and  Goodyear,  dillor.iit  from 
that  which  is  contained  in  the  iii»tniiuent  of 
May  23,  1850. 

(b)  Neither  is  the  proposition  alHive  stated 
affected  by  the  circumstances  of  Judsou's  oob- 
nection  with  the  agency  for  Goodyear  and  his 
licensee,  or  by  Judson's  defects  in  performing 
any  engagement  into  which  he  entered,  by  the 
instrument  of  September  5,  1850. 

3.  The  agreement  between  Chaffee  and  Jud- 
son,  dated  September  5,  1850,  construed  by  it- 
self alone  or  in  connection  with  the  supplement 
thereto,  dated  November  12,  1851,  and  whether 
read  in  the  light  of  surrounding  and  attending 
circumstances  or  without  such  aid  (6  Fet.  08), 
was,  on  the  part  of  Chaffee,  an  executed  con- 
tract. No  further  act  of  any  kind  was  to  be 
performed  on  his  part;  and  as  it  contained  no 
condition  subsequent  or  any  clause  of  ceisor, 
nor  any  rescrvaliuu  of  power  to  rescind  for  any 
cause,  the  interest  vested  by  it  in  Judsou  and 
his  oestuis  que  trust,  could  not  be  devested  by 
Judson's  omission  to  make  prompt  and  punc- 
tual payments  of  the  annuity. 

Brooks  V.  Stolley,  3  McLean,  626;  Woodwortb 
V.  Weed,  1  Blatchf.  165. 

(a)  The  defense  rested  on  the  title  claimed 
under  an  executed  contract,  and  consequently 
the  decisions,  touching  the  performance  of  a 
condition  precedent,  required  to  be  averred  and 
proved  in  actions  at  common  law  to  enforce  the 
performance  of  executory  contracts,  have  nu 
application.  But  if  the  principle  of  those  de- 
cisions were  applied,  it  would  not  justify,  the 
rescission  attempted  in  the  case. 

Cunningham  v.  Morrell,  10  Johns.  338;  Tomp- 
kins T.  Elliot,  5  Wend.  498;  Philadelphia,  etc, 
R.  R.  V.  How.  13  IIow.  339. 

(b)  The  most  familiar  principles  of  law  were 
violated  by  the  instruction  that  Chaffee  had  a 
right  to  rescind  this  transfer,  in  case  Mr.  Jud- 
sou  and  the  licensees  had  not  lived  up  to  the 
agreement,  by  regularly  paying  the  install- 
ments, of  Cliaffee's  annuities. 

Boone  t.  Eyre,  I  H.  Bl.  273,  note;  S  Mees  Jk 
W.  608. 

4.  Although  it  is  not  deemed  material  wbeth- 
er  the  interest  acquired  by  Judson,  under  llie 
agreements  between  him  and  Chaffee,  was  of 
an  equitable  or  legal  cliaracter,  it  is  suDmitted 
that  the  whole  legal  title  to  the  patent  was 
thereby  vested  in  Judson,  subject  to  the  license 
reserved  to  Chaffee,  to  use  the  invention  in  hia 
own  business. 

No  particular  form  of  words  being  required 
to  constitute  a  legal  assignment  of  a  patent, 
and  as  Judson  was  constituted  a  "trustee  to 
hold  said  patent  and  have  control  of  it,"  it 
seems  clear  that  the  ownership  was  transferred 
to  him. 

Tiernan  T.  Jackson,  5  Pet.  080;  Rogers  v. 
Lindsey,  13  How.  444;  Hunt  v.  Rousmanier,  8 
Wlieat.  174. 

5.  If  the  grant  or  agreement  of  Sept.  5,  ISM), 
is  to  be  regarded  as  having  bi-en  authenticated 
by  the  seal  of  Chaffee,  and  the  actual  execution 
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bT*  him,  when  of  sound  mind,  full  age,  and 
with  knowledge  of  its  contents  was  established, 
neither  Chaffee  nor  Day,  the  plaintiif,  who  was 
his  assignee  and  privy  in  estate,  could  be  per- 
mitted to  allege  or  prove,  in  a  court  of  common 
law,  for  the  purpose  of  defeating  such  grant  or 
agreement,  or  for  the  purpose  of  varying  its  ef- 
fect, that  Chaffee  was  induced  to  execute  it 
by  threats  of  a  lawsuit  or  of  hostility,  or  by 
false,  deceitful  or  fraudulent  representations. 

(a)  This  proposition  is  consistent  with  those 
decisions,  which  allow  a  party  to  a  deed  to  show 
that 'his  agent,  attorney  or  trustee  by  whom  it 
was  executed,  or  the  agent  of  the  law  for  that 
purpose,  transcended  or  did  not  pursue  his  au- 
thority, and  it  is  also  consistent  with  the  deci- 
sions which  allow  a  stranger  to  a  transaction 
to  impeach  it  for  fraud  upon  him. 

Jackson  v.  Crafts,  18  Johns,  113;  Rhodes  v. 
Selin,  4  Wash.  C.  C.  721;  Swayze  v.  Burke,  12 
Pet.  28;  Gregg  v.  Sayre,  8  Pet.  244;  Rogers  v. 
Brent,  6  Gill.  679;  Krider  v.  Lafferty,  1  Whart. 
814;  10  Johns.  220;  22  Wend.  345;  10  N.  H.  36S. 

(b)  It  is  also  consistent  with  the  cases  which 
allow  the  consideration  clause  of  a  conveyance 
by  deed  to  be  contradicted,  explained  or  varied 
by  parol  proof. 

McCrea  v.  Purmort,  16  Wend.  473;  Wilkin- 
son V.  Scott,  17  Mass.  257. 

(c)  It  is  consistent  with  the  cases  allowing  a 
party  to  a  contract,  who  had  been  deceived,  to 
elect  that  such  contract  should  stand,  and 
maintain  an  independent  action  against  the  de- 
ceiver for  fraud. 

Allaire  v.  Whitney,  1  Hill,  486;  1  N.  Y.  308; 
Lome  V.  Tucker,  4  C.  &  P.  16. 

(d)  It  is  well  established  that  such  evidence 
is  not  admissible  for  such  a  purpose  in  a  court 
of  common  law. 

Legb  V.  Legh,  Bos.  &  P.  447;  1  Camp.  N.  P. 
393;  Mason  v.  Ditchboume,  1  Moo.  &  R.  460; 
Edwards  v.  Brown,  1  Tyrw.  182,  196;  Van 
Valkenburg  v.  Rouk,  12  Johns.  338;  Vrooman 
T.  Phelps,  2  Johns.  179;  Dorr  v.  Munsell,  13 
Johns.  431;  Parker  v.  Parmele,  20  Johns.  134; 
Franchot  v.  Leach,  S  Cow.  807 ;  Stevens  v.  Jud- 
■on,  4  Wend.  473;  Dale  v.  Roosevelt,  9  Cow. 
311;  Slocum  v.  Despard,  8  Wend.  619;  1  N.  ¥. 
SIO;  Fay  v.  Richards,  21  Wend.  627. 

6.  The  court  below  erred  in  admitting  the 
evidence  of  Woodman  and  Chaffee,  touching 
the  alleged  fraudulent  representations,  and  also 
in  submitting  the  allegation  of  fraud  to  the 
jury,  notwitlistanding  Woodman's  professed 
non-recollection  that  the  instrument  bore  a  seal 
when  executed,  and  his  asserted  but  groundless 
disbelief  of  that  fact. 

Deed,  or  not,  was  the  only  question  for  the 
jurv. 

Wincliell  v.  Latham,  6  Cow.  680;  Curtis  ▼. 
Hall,  1  South.  (N.  J.),  148;  Pocock  v.  Hend- 
ricks, 8  G.  &  J.  427. 

The  admission  in  the  agreement  of  Nov.  12, 
1861,  was  conclusive  evidence  that  Chaffee's 
transfar  of  Sept.  6,  1860,  was  under  seal. 

Carver  v.  Astor,  4  Pet.  83;  Crane  v.  Morris, 
«  Pet.  600;  Sprigg  v.  Bank,  10  Pet.  266;  Denn 
Y.  Brewer,  Coxe,  N.  J.  172;  Lainson  ▼.  Tre- 
mere,  1  Ad.  &  E.  792;  Hosier  v.  Searle,  2  Bos.  & 
P.  302;  Bowman  v.  Taylor,  2  Ad.  &  B.  278; 
3  McLean.  626;  20  Johns.  134;  Cutler  v.  Bower, 
11  Ad.  <fc  E.,  N.  S.  085. 

7.  Indopcndently  of  the  positions  assumed  in 
IS  li.  «d. 


the  preceding  fifth  and  sixth  points,  the  court 
erred  in  submitting  it  to  the  jury,  to  find  that 
the  instrument  of  Sept.  6,  1850,  was  obtained 
hy  fraud,  because  there  was  no  legal  evidenc* 
in  the  case  to  support  that  allegation. 

The  party  allegmg  the  fraud  admitted  on  hi» 
examination  that  he  was  not  misled  or  de- 
ceived. It  was  immaterial  whether  Jndson's 
representations  were  true  or  not. 

Story's  Eq.  sec.  203. 

Eighth  point.  The  third  and  fourth  plea» 
were  good. 

Ninth  point.  The  judgment  on  the  demurrer 
to  the  third  and  fourth  pleas,  should  be  re- 
versed, and  the  verdict  set  aside. 

Messrs.  N.  Richardson,  T.  A.  Jenckes,  P.  P. 
Stanton  and  R.  H.  Gillet,  for  the  defendant  in 
error: 

The  counsel,  after  discussing  the  validity  of 
the  patent,  the  claim  of  infringement,  of  dam- 
ages, and  the  rulings  upon  the  evidence,  pro- 
ceeded as  follows: 

1.  The  paper  of  the  6th  of  September,  1860, 
suppobing  it  to  have  been  untainted  with 
fraud,  conveyed  no  interest  in  the  extended 
patent  to  Judsun,  or  to  Goodyear  and  his  li- 
censees. There  is  no  word  of  grant  or  convey- 
ance in  it.  It  does  not  purpose  to  give  a  li- 
cense directly  to  Goodyear  or  his  licensees.  It 
gives  Judson  no  power  to  grant  licenses  to  any- 
one. 

The  facts  disclosed  by  the  instrument,  and 
with  reference  to  which  it  was  made,  are: 

First.  That  Chaffee  had  procured  an  exten- 
sion of  his  patent. 

Second.  That  previous  to  the  extension,  the 
patent  had  stood  in  the  name  of  Charles  Good- 
year, who  held  it  for  the  benefit  of  himself  and 
his  licensees. 

Third.  That  Goodyear  for  himself,  and  the 
previous  licensees  of  the  Chaffee  patent  under 
Goodyear,  had  agreed  to  be  at  the  expense  of 
applying  for  the  extension,  and  to  pay  an  al- 
lowance for  the  use  of  the  patent,  if  extended. 

Fourth.  That  Goodyear  and  these  licensees 
have  failed  to  perform  this  contract,  and  that 
William  Judson,  who  had  been  the  managing 
agent  for  Chaffee  in  procuring  the  extension,, 
bad  intervened  and  paid  individually,  or  be- 
come liable  to  pay,  the  expenses  of  procuring 
the  extension. 

Fifth.  That  Chaffee  was  liable  to  pay  these 
expenses  to  Judson,  the  amount  of  which  had 
been  large  and  was  then  uncertain. 

The  object  of  the  paper  was  twofold : 

First.  To  provide  means  to  pay  Judson  for 
his  outlay  and  services. 

Second.  To  provide  that  Goodyear  and  the 
former  licensees  under  Goodyear,  should  have 
the  benefit  of  the  agreement  recited,  upon  tlieir 
coming  in  and  performing  the  conditions  re- 
quired of  them.  With  this  view  Chaffee  ap- 
pointed Judson  his  attorney  and  trustee,  to 
hold  and  to  have  control  of  the  patent,  so  that 
these  objects  might  be  effected.  Chaffee  agreed 
that  he  would  not  license  any  others  than  the 
former  licensees,  without  Judson's  consent. 

This  contract  was  entirely  executory,  and 
subject  to  rescission  at  any  time  for  the  fail- 
ure to  comply  with  its  provisions. 

2.  The  paper  of  Sept.  6,  1850,  offered  a  li- 
cense  to  no  person,  except  those  who  had  a 
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right  to  use  the  Chaffee  patent  at  the  time  of 
its  extension. 

Hartshorn  had  no  license  to  use  the  inven- 
-tions  of  either  Goodyear  or  Chaffee,  during  the 
original  term  of  the  Chaffee  patent.  His  li- 
cense to  use  Goodyear's  inventions,  was  given 
«n  the  1st  of  February,  1851. 

3.  The  legal  title  of  the  patent  remained  in 
Chaffee,  and  any  action  at  law  for  an  infringe- 
ment, must  have  been  brought  in  his  name  be- 
fore his  assignment  to  the  defendant  in  error. 

4.  The  inatrument  bearing  date  Nov.  12, 
1861,  being  between  the  same  parties,  and  hav- 
ing relation  to  the  same  subject  matter,  and 
purporting  to  be  made  for  the  purpose  of  cor- 
recting errors  and  omissions  in  the  instrument 
of  Sept.  6,  18S0,  the  two  must  be  taken  to- 
gether as  one  instrument,  and  be  so  construed. 

6.  This  instrument  makes  clear  what  was  of 
doubtful  construction  in  the  former  paper,  and 
defines  and  limits  the  power  of  Judson,  and 
the  rights  and  interests  which  Goodyear  and 
his  licensees  were  to  receive,  and  sets  forth  the 
conditions  on  which  they  were  to  receive  them. 

Judson  is,  for  the  first  time,  empowered  to 
grant  licenses  as  Chaffee's  attorney,  and  Good- 
year and  his  licensees  are  to  have  licenses 
through  Judson,  solely  upon  the  condition  of 
their  severally  contributing  their  share  of  the 
amount  due  Judson  for  services  and  expenses. 

Mr.  Judson  was  not  empowered  to  license 
any  others  but  the  Goodyear  licensees. 

With  respect  to  all  other  persons,  the  power 
to  license  was  annexed  to  the  legal  title  which 
remained  in  Chaffee.  Judson  was  autlioriieed 
to  sue  infringers,  but  he  was  not  required  to  do 
BO.  If  the  Goodyear  licensees  should  not  com- 
ply with  the  condition  on  which  they  were  to 
receive  the  license  to  use  the  Chaffee  patent, 
they  might  be  sued  as  infringers,  and  Judaun 
could  reimburse  himself  out  of  the  damages,  or 
by  compromising  the  suit  by  giving  them  a  li- 
cense on  the  terms  required.  Chaffee  had  a 
right  to  impose  this  or  any  other  condition, 
and  he  was  interested  in  having  this  condition 
performed,  as  he  would  thereby  be  relieved 
from  his  debt  to  Judson. 

6.  So  far  as  regards  the  rights  of  Chaffee, 
Goodyear  and  his  licensees,  and  Judson,  this 
instrument  is  a  substitute  for  the  provisions  re- 
specting t!ie  same  subject  matter  in  that  of 
Sept.  5,  1850. 

These  parties  are  bound  by  the  facts  recited 
in  it,  or  which  are  necessarily  to  be  inferred 
from  it. 

First.  That  Chaffee  was  the  owner  of  the 
extended  patent,  and  had  agreed  to  continue  to 
hold  it  for  the  benefit  of  Judson  and  of  Good- 
year and  of  his  licensees,  on  certain  terms. 

Second.  That  the  Goodyear  licensees  had  not 
come  in  under  the  previous  instrument  and  pai<l 
their  respective  portions  of  the  expenses  in  pro- 
curing the  extension,  and  consequently  Jtid- 
Bon's  debt  was  unpaid,  and  Chaffee  was  not  dis- 
charged from  it. 

Third.  That  Judson  was  without  power  to 
license  anyone  under  the  previous  agreement, 
and  had  not  assumed  such  power,  and  that 
Chaffee  and  had  retained  that  power,  subject  to 
Judson's  approval  as  to  other  parties  than  the 
Goodyear  licensees. 

Fourth.  That  Chaffee  was  still  willing  that 
the  Goodyear  licensees  should  obtain  a  license 
«08 


to  use  his  patent  upon  the  term*  of  the  original 
agreement,  notwithstanding  they  had  broken 
that  agreement,  and  had  neglected  or  refused 
to  perform  that  part  of  it  for  so  long  a  period. 
Fifth.  That  no  licensees  had,  in  fact,  been 
given  to  anyone. 

7.  Neither  of  these  instruments  gives  Jud- 
son any  interest  in  the  patent  itself,  or  in  the 
profits  of  the  patent,  nor  do  they  give  him  a 
right  to  use  it,  or  to  license  others  to  use  it,  ex- 
cept upon  conditions  precedent,  clearly  and  dis- 
tinctly S2>ecified.  Chaffee  intended  to  give  him 
security  for  the  debt  due  him,  and  pointed  out 
the  fund  from  which  the  debt  was  to  be  paid, 
if  the  parties  named  should  keep  tlieir  agree- 
ment, and  Judson  took  for  bis  security  a  mere 
power  to  collect  his  dues  out  of  this  fund,  by 
selling  licenses  or  by  suing  for  damages.  The 
only  interest  which  Judson  took,  was  in  the 
money  which  might  be  produced  by  licenses  or 
by  suit,  and  to  the  extent  of  his  claim  for 
money  advanced  for  services  and  expenses. 

8.  This  instrument  of  Nov.  12,  1851,  waH 
also  executory,  and  is  governed  by  the  rules  of 
law,  applicable  to  contracts  executory  in  their 
nature  and  to  powers. 

So  far  as  the  licenses  are  concerned,  Chaffcf! 
was  the  contracting  party  on  the  one  part,  and 
Goodycor  and  his  licensees  on  the  other.  The 
contract  was  not  executed  until  the  licensees 
had  complied  with  the  conditions  under  which 
they  were  to  have  a  license,  and  Chaffee  parted 
with  nothing  until  such  performance  by  them. 
If  they  neglected  or  reluscd  to  comply,  his 
right  of  rescission  was  perfect. 

So  far  as  Judson  was  concerned,  he  held 
merely  a  power,  from  the  proceeds  of  the  execu- 
tion of  which  be  was  to  be  paid,  and  to  that  ex- 
tent the  power  operated  as  a  security,  and  sucli 
power  was  revocable  at  any  time  upon  payment 
of  the  amount  of  the  debt. 

Power  to  sell  on  mortgages  are  dec!»red  to 
be  irrevocable  in  terms,  but  the  deed  and  power 
together  are  canceled  by  payment  of  tlie  mort- 
gage debt. 

A  power  taken  for  security,  is  revocable  by 
the  death  of  the  grantor  of  the  power. 

Hunt  V.  Rousnianierc's  Ex'rs,  8  Wheat.  174. 

It  is  also  revocable  by  the  party  giving  it. 

Mansfield  v.  Mansfield,  6  Conn.  551). 

In  this  case,  the  principles  of  the  former 
case  are  adopted  and  carried  out  to  their  legiti- 
mate conclusions. 

A  power  is  irrevocable  only  when  there  is  an 
express  stipulation  that  it  shall  be  irrevocable, 
and  when  the  agent  has  an  interest  in  its  exe- 
cution. Both  of  these  circumstauoes  must  con- 
cur. 

Story  on  Agency,  sec.  470. 

The  interest  ceased  when  Judson  was  offered 
tlie  money  for  all  his  disbursements  and  serv- 
ices. There  is  no  stipulation  in  the  power  of 
Nov.  12,  1851,  that  it  shall  be  irrevocable. 

!).  If  the  paper  of  Sept.  15,  1850,  be  construed 
to  give  a  license  directly  to  Goodyear  and  his 
licensees,  upon  their  paying  the  expenses  and 
annuity,  then  such  license  is  revocable  if  the 
conditions  be  not  performed. 

The  instrument  contains  no  word  of  grant 
or  conveyance  known  to  the  common  law. 
There  are  no  covenants  which  would  create  an 
estoppel.  The  (ioodyear  licensees  obtained 
nothing  more  than  a  license  not  connected  with 
any  grant  or  made  part  of  any  grant. 

f.  How. 
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Sach  »  license  is  revocable  at  common  law. 

Thomas  v.  Sorrell,  Vaughan,  351. 

•'A  dispensation  or  license  properly  passeth 
no  interest,  nor  alters  nor  transfers  pro|>crty  in 
anything,  but  only  makes  an  action  lawful, 
which,  without  it,  Avould  have  brpn  unlawful." 

Wood  V.  Leadbitter,  13  Mres.  &  W.  843. 

"A  license  is  in.  its  nature  revocable." 

In  this  case,  the  whole  subject  of  license 
is  thoroughly  examined.  Liceases  to  use  pat- 
ented inventions  are  governed  by  the  rules 
and  analogies  of  the  common  law  respecting 
licenses  for  the  use  of  the  subjects  of  the  prop- 
erty. 

I'irooks  V.  Byam,  2  Story,  525 ;  Curtis  on  Pat. 
sec.  198;  Brooks  v.  Stollev,  3  McT.«an,  523; 
Woodworth  v.  Weed,  1   Blatchf.   165. 

10.  Hartshorn  &  Co.  were  not  within  the 
clans  of  persons  described  in  the  paper  of  Sept. 
5,  1850,  nor  in  the  class  to  whom  Judson  was 
authorized  to  give  licenses,  by  the  paper  of 
Xov.   12,  1851. 

They  were  not  licensees  under  the  Chaffee 
patent  in  connection  with  the  Goodyear  patent, 
Iwfiire  the  extension  of  the  ChatTee  patent. 

11.  The  question  of  the  performance  of  the 
coivlitinn  of  the  papers  of  Sept.  5,  1850,  and 
\<n-.  12,  1851,  after  the  papers  had  been  con- 
st iii-d  by  the  court,  was  a  question  of  fact  for 
lli<>  jury;  and  under  the  instructions  given  them 
ill  the  charge,  the  jury  have  found  that  there 
was  a  failure  on  the  part  of  .ludson  and  of 
(loodyear  and  his  licensees,  to  perform  their 
p.art  of  the  a'trei-nient  of  Sept.  6,  1850,  under 

■.  Iiitli  tlieir  benofirial  interest  is  allejiced  to 
have  accrued :  that  the  annuity  stipulated  for 
l>v  tlie  ajrreenient  of  Nov.  12,  1851,  had  not  been 
(•jiiil :  that  the  Shoe  Associates  knew  of  the  non- 
fiiviivnt;  that  Judson  was  the  agent  of  Good- 
vi>;ir  and  his  licensees  in  making  the  paper  on 
Nov.  12,  I  Sol,  and  of  the  Shoe  Associates  in  all 
iii;i:'i>r.s  relating  to  the  ChalTee  patent  since  its 
j'\ii'ri>iiiii:  anil  that  there  had  been  an  offer 
ill  -.'Dod  faith  to  repay  Judson  all  that  had  been 
rwi:  n  ii'd  by  himself  or  advanced  by  the  Shoe 
Associates,  on  account  of  this  extended  patent. 
ii.  l^pon  these  facts,  the  revocation  of  the 
pitwcrs  ^iven  to  Judson,  and  the  rescission  of 
iluise  contracts  was  proper  on  the  part  of  Chaf- 

la.  The  title  did  not  pass  from  Chaffee  by 
the  contracts  of  May,  23,  1850,  Sept.  5.  1850, 
.iiul  Xov.  \i.  18.51,  in  connection  with  the  in- 
^tiiimcnt  oxecute<l  between  Goo<Iyear  and  his 
ii('<  ii-ri-i.  dated  July  Ist,  1848,  in  consideration 
i>f  .l>ul^on':i  agreement  in  the  paper  of  Sept.  6, 
1  S.".l>. 

l-'iist.  The  paf)cr  of  May  23,  1850,  was  an 
exooiitory  agreement  between  ChafTee  and  (iood- 
\oar.  ^o  far  as  the  extension  of  the  ChafTee 
nali'iit  wiis  concerned  the  subject  matter  was 
ill  expectancy;  no  title  passed  from  Chaffee  by 
this   paper. 

Sieoiid.  The  paper  of  Sept.  5,  18.'>0,  is  be- 
twern  different  jiarties  from  those  of  the  pa- 
l>er  of  May  23,  1850. 

Its  reoitals  show  that  the  agreement  of  May 
23,  1830,  had  been  abandoned,  and  no  title 
passed  by  this  paper. 

Third.  The  paper  of  Nov.  12,  1851.  purports 
to  be  nothing  more  than  a  mere  power,  and  no  | 
title  passed  by  that. 

Fourth.  The  pa[ier  uf  July,  1,  1848,  is  ue-  { 
IS  Ij.  ed. 


tween  other  parties,  and  cannot  operate  upon 
the  extension  of  the  Chaffee  patent,  unless 
Goodyear  has  acquired  a  title  to  it.  This  he 
would  not  have  done  by  either  of  the  above 
papers,  nor  by  anything  proved  in  the  cause. 

14.  One  test  of  the  right  of  rescission  or  rev- 
ocation, is  to  inquire  whether  the  contract  is 
one  that  a  court  of  equity  would  specifically  en- 
force under  the  circumstances  existing  at  the 
time  the  rescission  or  revocation  is  sought  to 
be  made. 

"The '  rules  of  law  relating  to  specific  per- 
formance, and  those  applied  to  the  rescission  of 
contracts,  although  not  identically  the  same, 
have  a  near  aliinity  to  each  other." 

Boyce's  Executors  v.  Grundy,  3  Pet.  210,  210. 

The  plaintiff  in  error  sets  forth  no  contract 
under  which  he  claims  a  license.  He  is  not 
within  the  class  of  persons  to  whom  Judson 
was  authorized  to  grant  licenses,  by  the  paper 
of  Nov.  12,  1851.  There  is  nothing  in  the  case 
to  show  that  he  could  state  a  contract  upon 
which  a  court  of  equity  could  have  compelled 
Chaffee  to  grant  him  a  license.  He  offered  no 
evidence  tending  to  prove  that  he  had  ever  paid 
anything  for  such  a  license,  or  on  account  of 
such  a  license. 


Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  judgment  of 
the  Circuit  Court  of  the  United  States,  holden 
by  the  District  Judge,  in  and  for  the  District  of 
Rhode  Island. 

The  action  was  brought  by  Day  against  the 
defendants  below  for  an  alleged  infringement 
of  a  patent  for  the  preparation  and  application 
of  India  rubber  to  cloths,  granted  to  E.  M. 
Chaffee,  August  31st,  1836.  and  renewed  for 
seven  years  from  the  31st  August,  1850.  The 
plaintiff  claimed  to  be  the  assignee  of  the  pat- 
ent from  Chaffee.  The  defendants  sought  to 
protect  themselves  under  a  license  derived  from 
Charles  Goodyear,  whom  they  insisted  was  the 
owner,  and  not  Day,  of  the  renewed  patent. 
Good)'ear  became  the  owner  of  the  unexpired 
term  of  the  original  patent  on  the  28th  July, 
1844,  and  on  the  same  day  granted  to  certain 
persons,  called  "The  Shoe  Associates,"  the  ex- 
clusive use  of  all  his  improvements  in  the 
manufacture  of  India  rubber,  patented,  or  to 
be  patented,  during  the  term  of  any  patents  or 
renewals  which  he  might  own,  or  in  which  he 
might  be  interested,  '"so  far  as  the  same  are, 
or  may  be,  applicable  to  the  manufacture  of 
boots  and  shoes." 

The  defendants  claimed  a  license  under  the 
Shoe  Associates. 

Chaffee,  the  original  patentee,  made  appli- 
cation to  the  Commissioner  of  Patents,  the  22d 
May,  1850,  for  the  renewal  of  his  patent,  in 
which  he  states  that  the  then  present  owners 
were  willing  and  desirous  that  it  should  be  re- 
newed, and  in  'that  event  that  they  ['SIS 
ought  to  make  him  further  compensation  for 
the  invention.  And  on  the  next  day,  23d  May, 
1850,  he  entered  into  an  agreement  with  Good- 
year, in  which  he  stipulated  to  convey  to  him 
the  patent,  on  its  renewal  for  the  extended 
term,  in  consideration  of  $3,000. 

There  seems   to  have  been  some  agreement 

or  understanding  that  the  then  owners  of  the 
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patent,  and  their  licensees,  should  be  at  the  ex- 
pense of  the  renewal. 

William  Judson  liad  become  interested  in 
oneeichth  of  the  patent  in  1846,  by  an  assign- 
ment from  Goodyear;  and  in  1848  he,  in  con- 
junction with  Seth  P.  Staples,  was  appointed 
by  Goodyear  his  attorney  and  agent,  in  talcing 
out,  rrnutving,  extending,  and  defending  his 
patents;  and  a  fund  was  provided  by  Goodyear 
for  defraying  the  expenses  of  these  proceedings, 
and  placed  in  the  hands  of  Judson.  By  the  con- 
sent of  Goodyear,  Judson  subsequently' l>ecame 
his  sole  agent  and  trustee  of  the  fund  for  the 
purposes  mentioned. 

The  patent  was  renewed  in  pursuance  of  the 
application,  on  the  30th  August,  1850.  Soon 
after  this  renewal,  to  wit:  on  the  Sth  Septem- 
ber, 18S0,  an  agreement  was  entered  into  be- 
tween Chaffee  and  Judson,  which  recites  the  re- 
newal, and  that  the  expenses  were  large,  and 
also  that  at  the  time  of  the  renewal  the  patent 
was  held  by  Goodyear  for  the  benefit  of  him- 
self and  his  licensees ;  and  further,  that  he  had 
agreed  with  Chaffee,  for  himself  and  those  us- 
ing the  patent  under  him,  tliat  they  would  be 
at  the  expense  of  the  extension,  and  malce  an 
allowance  to  him,  Chaffee,  of  $1,200  per  annum, 
payable  quarterly,  during  the  period  of  the  ex- 
tension ;  and  reciting  also  that  Judson  had  had 
the  management  of  the  application  for  the  re- 
newal, and  had  paid,  and  became  liable  to  pay, 
the  expenses  thereof,  and  had  agreed  to  guar- 
antee the  payment  of  the  annuity  of  $1,200; 
and  the  agreement  then  provided  as  follows: 
"Now,  I  (ChafTee)  do  hereby,  in  consideration 
of  the  premises,  and  to  place  my  patent  so 
that  in  case  of  my  death,  or  other  accident  or 
event,  it  may  inure  to  the  benefit  of  said  Charles 
Goodyear,  and  those  who  hold  a  right  to  the 
use  of  said  patent,  under  and  in  connection 
with  his  licensees,  according  to  the  understand- 
ing of  the  parties  interested,  nominate,  consti- 
tute, and  appoint  said  William  Judson  my 
trustee  and  attorney,  irrevocable,  to  hold  said 
patent,  and  have  the  control  thereof,  so  as  no 
one  shall  have  a  license  to  use  said  patent  or 
invention,  or  the  improvements  secured  there- 
by, other  than  those  who  had  a  right  to  use  the 
same  when  said  patent  was  extended,  without 
the  written  consent  of  said  Judson  first  had 
and  obtained." 

At  the  close  of  the  agreement,  Judson  stipu- 
419"]  latcs  with  Chalfee  'to  pay  all  the  ex- 
penses of  the  renewal,  and  also  the  annuity  of 
$1,200;  and  also  to  be  at  all  the  expense  of  sus- 
taining and  defending  the  patent;  and  Chaffee 
reserves  to  himself  the  right  to  use  the  improve- 
ment in  his  own  business. 

This  contract  was  entered  into  without  the 
privity  of  Goodyear,  and  changed  materially 
the  terms  and  conditions  of  that  made  by  him 
with  Chaffee  on  tlie  23d  May.  He  was  at  first 
dissatisfied  with  the  change  when  it  came  to 
his  notice,  but  afterwards  acquiesced. 

The  contract  continued  in  operation  down  to 
the  12th  November,  1851,  when  a  modification 
of  the  same  took  place. 

This  last  contract  recites  that  there  was  an 
omission  in  that  of  Cth  September,  in  not  stat- 
ing that  if  the  said  licensees  continued  to  use 
the  improvements,  they  should  pay  their  just 
proportion  of  the  expenses  and  services  in  ob- 
taining the  renewal,  which  it  was  intended  they 


should  pay  to  Judson;  and  recites  also  that 
there  was  no  stipulation  on  the  part  of  Judson 
to  pay  Chaffee  $1,600  per  annum,  as  claimed 
by  him ;  and  it  is  then  agreed  that  the  licensees 
shall  pay  their  share  of  the  expenses  to  Judson, 
as  a  condition  to  the  granting  of  a  license  by 
him  to  them ;  and  that,  on  the  payment  of  such 
share  of  the  expenses,  a  license  shall  be  granted 
to  them.  And  it  was  further  agreed,  that 
Judson  should  pay  Chaffee  the  $1,600  per  an- 
num; and  also  that  Judson  might  use  Cliaffee'a 
name  in  the  prosecution  of  infringements  of 
the  patent,  or  for  any  other  purpose  in  rela- 
tion to  the  use  of  it,  he  holding  Chaffee  harm- 
less from  all  costs,  etc.,  and  lie,  Judson,  to  have 
all  the  l>enefits  to  be  derived  from  said  suits. 

It  will  be  perceived  that  the  only  provision 
in  this  agreement  differing  from  that  of  Cth 
September,  in  which  Chaffee  has  any  interest, 
is  the  one  providing  for  an  annuity  of  $1,500, 
instead  of  the  $1,200.  All  the  other  provisions 
were  for  the  benefit  of  Judson.  This  annuity 
was  paid  down  to  the  1st  December,  18S2. 
when  some  dimculty  arose  t>etween  Judson  and 
Chaffee,  and  the  payment  ceased. 

And  on  the  1st  July  thereafter,  Chaffee  un- 
dertook, in  consequence  of  this  default,  to  re- 
voke and  annul  the  power  and  control  of  Jud- 
son over  the  patent,  and  to  forbid  his  acting  in 
any  way  or  manner  under  the  agreements  of 
the  Gth  September,  and  of  the  12th  November, 
above  deferred  to.  And  on  the  same  day,  for 
the  consideration  of  $11,000,  assigned  the  ra- 
newcd  patent  to  Day,  the  plaintiff  in  this  suit. 
Day,  on  the  2d  July,  1853,  gave  notice  to  Jud- 
son of  the  assignment,  offering  to  pay,  at  the 
same  time,  all  sums  there  might  be  due  him, 
if  any  there  were,  for  moneys  advanced  in  pro- 
curing the  extension  of  the  patent,  or  in  any 
other  way  paid  for  Chaffee  on  'account  [*220 
of  said  patent.  The  al>ove  is  the  substance  of 
the  case,  as  appears  from  the  written  agree- 
ments of  the  parties  in  the  record.  The  ques- 
tions involved  turn  essentially  upon  the  points: 

1.  As  to  the  operation  and  effect  to  be  given 
to  the  three  agreements  which  have  been  re- 
ferred to,  and  especially  of  that  of  the  0th  Sep- 
tember, 1850,  between  Chaffee  and  Judson:  and, 

2.  The  force  and  effect  of  the  attempted  re- 
scindment  of  these  agreements  by  Chaffee,  on 
the  Ist  July,  1853,  on  account  of  the  neglect  or 
refusal  of  Judson  to  pay  the  annuity  of  $1,500. 

1.  It  is  not  important  to  examine  particu- 
larly the  agreement  between  Goodyear  and 
Chaffee,  of  23d  May,  as  that  was  in  effect  «u- 
|>erseded  by  the  one  entered  into  with  Judson, 
the  6th  of  September,  to  which  Goodyear  aft- 
erwards assented. 

It  is  important  only  as  leading  to  the  latter 
agreement,  .ind  may  therefore  assist  in  explain- 
ing its  provisions. 

By  this  first  agreement,  Chaffee  bound  him- 
self to  assign  to  Goodyear  the  renewed  patent 
as  soon  as  it  was  obtained,  for  the  considera- 
tion of  $3,000.  Goodyear  became  thus  equita- 
bly entitled  to  the  entire  interest  in  the  p:vtcnt 
during  the  extended  term,  and  could  have  in- 
vested himself  with  the  legal  title  on  the  pay- 
ment, or  offer  to  pay  the  $3,000,  had  he  not 
subsequently  acquiesced  in  the  modification  of 
it  with  Judson.  Judson  was  the  owner,  jointly 
with  Goodyear,  of  one  eighth  of  the  patent. 
He  was  also  the  agent  and  attorney  of  Good- 
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ye«r  generally,  in  his  applications  for  pAtents, 
ID  obtaining  renewals,  aud  in  tlie  litigation 
growing  out  of  tlie  business;  and  was  the 
trustee  of  a  fund  provided  by  Goodyear  to  meet 
the  expenses.  It  was,  doubtless,  on  account  of 
this  interest  of  Judson  in  the  improvement,  and 
his  general  authority  from  Goodyear  in  the 
management  of  his  patent  concerns,  that  led 
him  to  enter  into  the  new  arrangement  with 
ChalTec,  of  the  (itii  September,  in  the  absence 
of  his  principal.  Goodyear  might  have  repu- 
diated it  and  insisted  ui>on  the  fulfillment  of 
tlic  lirst  an^ecmcnt.  He  tliought  fit,  however, 
after  a  full  knowledge  of  the  facts,  to  acqui- 
esce; and  his  rights,  therefore,  and  tlmsc 
claiming  under  him,  mu.<it  depend  upon  this 
second  agreement. 

In  respect  to  this  agreement,  whether  the  ti- 
tle which  passed  from  ChafTee,  in  the  renewed 
patent  to  Judson,  was  legal  or  equitable,  the 
court  is  of  opinion  that  the  entire  interest  and 
ownership  in  the  same  passed  to  him  for  the 
licnetit  of  Goodyear,  and  those  holding  rights 
and  licenses  under  him.  The  instrument  is 
very  inartificially  drawn,  but  the  intent  and 
221*]  'object  of  it  cannot  be  mistaken.  Chaf- 
fee, in  consideration  of  the  premises,  which  in- 
cluded the  annuity  of  $1,200,  "and  (in  his  own 
language)  to  place  my  (his)  patent  so  that  in 
case  of  death,  or  other  accident  or  event,  it 
(the  patent)  may  inure  to  the  benefit  of  said 
Charles  Gooilyear,  and  those  who  hold  a  right 
to  the  use  of  said  patent,  under  and  in  connec- 
tion with  his  licensees,"  etc.,  nominates  and  ap- 
l>oints,  "said  William  Judson,  my  trustee  and 
attorney  irrevocable,  to  hold  said  patent,  and 
have  the  control  thereof,  so  that  no  one  shall 
have  a  license,  etc.,  other  than  those  who  had 
a  right  to  use  the  same  when  said  patent  was 
extended,  without  tlie  written  consent  of  said 
Judson;"  and  at  the  close  of  the  agreement,  he 
reserves  the  right  to  use  the  improvement  in 
liis  own  business.  At  this  time,  as  we  have 
Keen,  Judson  was  the  owner  of  one  eighth  of  the 
patent,  and  was  the  general  agent  .and  attorney 
of  Goodyear  in  all  his  patent  business  transac- 
tions, it  is  apparent  that  the  only  interest  in 
the  patent,  left  in  Chaffee,  was  the  right  re- 
served for  his  own  personal  use.  The  annuity 
and  indemnity  against  tlie  expenses  of  the  re- 
newal were  the  compensation  received  by  him 
for  parting  with  the  improvement.  The  con- 
tract of  the  12th  November  has  no  material 
hearing  upon  this  part  of  the  case.  Most  of 
the  provisions  were  for  the  benent  of  Judson, 
in  relation  to  the  licensees  under  Goodyear. 
The  only  provision  important  to  ChafTee.  is  the 
Htipulation  for  the  increased  annuity  of  $1,500. 
2.  Then,  as  to  the  attempted  rcscindment  of 
the  contracts.  The  agreement  of  Gth  Scptem- 
l>er  had  been  in  force  from  its  date  down  to  the 
1st  July,  1863,  a  period  of  two  years  and  near- 
ly ten  months.  During  all  this  time,  the  li- 
(.•■•iixees  of  Goodyear,  at  the  date  of  the  renewal 
<if  the  patent,  and  those  whom  Judson  may 
have  granted  a  license  to  since  the  renewal,  had 
it  ri;;ht  to  use  the  improvement,  and  especially 
the  Shoe  Associates,  referred  to  in  their  agree- 
iiient  with  Goodyear,  1st  July,  1848.  Besides 
this  stipulation  with  Goodyear,  their  right  was 
expressly  recognized  by  ChafTee  himself,  in  the 
agreement  with  Judson  of  6th  of  September. 
Tlie  effect  of  the  rescindment  as  -  claimed, 
15  I',  cd. 


and  which  would  be  necessary  to  enable  tb* 
plaintiff  to  succeed  in  his  action  against  the 
ilefendants,  would  be  to  break  up  the  busineM 
of  these  licensees,  by  devesting  them  of  their 
rights  under  this  agreement — rights  acquired 
initler  it  from  all  parties  connected  with  or 
concerned  in  the  patent,  and  especially  from 
ChulFee,  the  patentee,  who  placed  it  in  the 
litiiids  of  Judson, for  the  bcnpnt  of  Goodyear  and 
those  holding  under  him.  The  clfect  would  also 
lie  to  deprive  Goodyear  or  Judson,  or  whiclicver 
of  them  had  paid  the  expenses  of  obtaining  the 
renewal,  of  the  'equivalent  for  those  c.x-t'asa 
(lenses,  except  as  they  might  have  a  personal 
nmedy  against  ChafTee.  To  the  extent  above 
stated,  the  agreement  of  the  Cth  September  was 
already  executed,  and,  in  respect  to  parties  con- 
cerned, the  abrogation  would  work  the  most 
serious  consiiquences. 

As  we  have  already  said,  the  ground  ui)on 
«hich  the  right  to  put  an  end  to  the  npieeiiient 
is  the  refusal  to  pay  the  annuity  of  $1,500  aft- 
er December,  1852.  Judson  proposed  to  ClialTee 
to  resume  the  |>ayment  in  •liine,  185.*).  which 
was  declined;  but  we  attach  no  importance  to 
this  fart,  especially  as  we  are  in  a  court  of  law. 
But,  in  looking  into  the  agreements  of  the  (itli 
of  September,  and  also  the  one  of  the  12th  o( 
November,  the  court  is  of  opinion  that  the  pay- 
ment of  the  annuity  was  not  a  conililion  to  the 
vesting  of  the  interest  in  the  patent  in  .ludson, 
and  of  course  that  the  omission  or  refusal  to 
|iay  did  not  give  to  ChafTee  a  right  to  rescind 
the  contract,  nor  have  the  efTect  to  remit  him 
to  his  interest  as  patentee.  The  right  to  the 
annuity  rested  in  covenant,  under  the  agree- 
ment of  the  12th  of  November.  One  of  the 
objects  of  that  agreement  was  to  obtain  from 
Judson  this  covenant.  From  the  terms  and  in- 
tent of  the  agreement,  the  remedy  for  the 
breach  could  rest  only  upon  the  personal  obli- 
gation of  Judson,  as,  by  the  previous  one  of  the 
0th  of  September,  the  interest  in  the  |>atent 
had  passed  to  Goodyear  and  his  licensees,  anil 
no  default  or  act  of  Judson  could  affect  them. 
t;imfVpfi  chose  to  be  satisfied  with  the  covenant 
of  Judson,  without  stipulation  or  condition  as 
it  respected  the  other  parties,  and  he  must  be 
content  with   it. 

The  cases  of  Drooks  v.  Stolly,  3  McLean,  i>20, 
and  Woodworth  v.  Weed,  1  Dhitchf.  105,  have 
no  application  to  this  case. 

The  attempt  to  rescind  the  contracts,  being 
thus  wholly  inoperative  and  void,  in  the  opin- 
ion of  the  court,  of  course  no  interest  in  the 
patent  passed  to  Day,  under  the  assignment  of 
the  1st  ,fuly,  1853. 

Evidence  was  given  on  the  trial  in  the  court 
below,  for  the  purpose  of  proving  that  the 
agreement  of  the  fltli  of  September  was  pro- 
cured from  ChafTee  by  the  fraud\ilent  repre- 
sentations of  Judson,  which  was  objected  to, 
but  admitted. 

The  general  rule  is,  that  in  an  action  iijion  a 
sealed  instrument  in  a  court  of  law,  failure  of 
consideration,  or  fraud  in  the  consideration, 
for  the  purpose  of  avoiding  the  ohliirntion,  is 
not  admissible  as  between  parties  and  privies 
to  the  deed;  and  more  especially  where  there 
has  been  a  part  execution  of  the  rnntrnet.  The 
difficulties  are  in  adjusting  the  rights  and  equi- 
ties of  the  parties  in  a  court  of  law :  and  hence, 
in  the  States  where  the  two  systems  of  juris- 
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S2S*]  prudence  prevail,  of  'equity  and  the 
common  law,  a  court  of  law  refuses  to  open  the 
question  of  fraud  in  the  consideration  or  in  tlie 
transaction  out  of  which  the  consideration 
arises  in,  a  suit  upon  the  sealed  instrument, 
but  turns  the  party  over  to  a  court  of  equity, 
where  the  instrument  can  be  set  aside  upon 
such  terms  as,  under  all  the  circumstances,  may 
be  equitable  and  just  between  the  parties.  A 
court  of  law  can  hold  no  middle  course;  the 
question  is  limits  to  the  validity  or  invalidity 
of  the  deed. 

Fraud  in  the  execution  of  the  instrument  has 
always  been  admitted  in  a  court  of  law,  as 
where  it  has  been  misread,  or  some  other 
fraud  or  imposition  has  been  practised  upon 
the  party  in  procuring  his  signature  and  seal. 
The  fraud  in  this  aspect  goes  to  the  question 
whether  or  not  the  instrument  ever  had  any  le- 
gal existence. 

2  Johns.  177;  13  Johns.  430;  6  Cow.  BOd; 
4  Wend.  471;  6  Munf.  358;  2  Ranrt.  420;  10 
S.  ft  R.  25;  14  S.  &  R.  208;  1  Ala.  100;  7 
Mo.  424;  4  Dev.  &  Bat.  430;  C.  k  H.  Notes, 
part  2,  p.  612,  Note  300,  ed.  Gould  St,  Banks, 
1850. 

It  is  said  that  fraud  vitiates  all  contracts, 
and  even  records,  which  is  doubtless  true  in  a 
general  sense.  But  it  must  be  reached  in  some 
regular  and  authoritative  mode,  and  this  may 
depend  upon  the  forum  in  which  it  is  presented 
and  also  upon  the  parties  to  the  litigation.  A 
record  of  judgment  may  be  avoided  for  fraud, 
but  not  between  the  parties  or  privies  in  a 
court  of  law. 

The  case  in  hand  illustrates  the  impropriety 
and  injustice  of  admitting  evidence  of  fraud  to 
defeat  agreements  of  the  character  in  question 
in  a  court  of  law.  We  have  a  record  before  us 
of  1,055  closely  printed  pages  of  evidence  sub- 
mitted to  the  jury,  and  a  trial  of  the  duration 
of  some  six  weelcs.  Groodyear  and  his  licensees 
had  acquired  vested  and  valuable  rights  under 
the  agreements  in  this  patent,  and  who  were 
in  no  way  privy  to,  or  connected  with,  the 
alleged  fraud,  nor  parties  to  this  suit;  and  yet 
it  is  assimied,  and  without  the  assumption  the 
fraud  would  be  immaterial,  that  the  effect  of 
avoiding  the  agreements  would  abrogate  these 
rights.  They  had  been  in  the  enjoyment  of 
them  for  nearly  three  years,  and  may  have 
invested  large  amounts  of  capital  in  the  confi- 
dence of  their  validity.  They  were  derived 
from  Chaffee  himself,  the  patentee  of  the  im- 
provement. A  court  of  equity,  on  an  applica- 
tion by  him  to  set  aside  the  agreements  on  the 
ground  of  fraud,  would  have  required  that 
these  third  parties  in  interest  should  have  been 
made  parties  to  the  suit,  and  would  have  pro- 
tected their  rights,  or  secured  them  against 
loss,  if  it  interfered  at  all,  upon  the  commonest 
principles  of  equity  jurisprudence. 
224*]  'Some  slight  evidence  was  given  in  the 
court  below,  upon  the  question  whether  the 
agreement  of  the  6th  of  September  was  sealed 
at  the  time  of  the  execution.  But  the  instru- 
ment produced  was  sealed,  and  is  recited  in 
the  subsequent  agreement  of  the  12th  Novem- 
ber, as  an  agreement  signed  and  sealed  by  the 
parties. 

A  question  was  also  made,  as  to  the  author- 
ity of  the  Shoe  Associates  to  grant  a  license  to 
the  defendants.  But  they  held  under  Goodyear 
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the  right  to  the  exelnalTe  nae  of  tlie  improve- 
ment for  the  manufacture  of  boots  and  shoes. 
They  were  cranpetent,  therefore,  to  confer  the 
right  upon  the  defendants.  Besides,  the  point 
is  not  material  in  the  view  the  court  have 
taken  of  the  case,  as  upon  that  view  no  interest 
in  the  patent  vested  in  the  plaintiff  under  the 
assignment  from  Chaffee. 

It  will  be  seen,  by  a  reference  to  the  bill  of 
exceptions,  that  uj^n  our  conclusions  in  re- 
spect to  several  points  raised  in  the  case,  the 
rulings  in  the  court  below  were  erroneous,  and 
consequently  the  judgment  must  be  reversed, 
and  a  venire  de  novo  awarded. 


THE  KEW  YORK  AND  VIRGINIA  STEAM- 
SHIP COMPANY,  Owners  of  the  Steamer 
Roanoke,  Appt., 

V. 

EZRA  CALDERWOOD,  Thomas  C.  Bartlett, 
Dexter  Carleton,  Joshua  Norwood,  Philander 
Carleton,  Enos  Cooper,  and  Setk  Cooper, 
Libelants. 

(See  S.  C.  10  How.  241-246.) 

Collision — steamer  on  meeting  schooner  bound 
to  take  measures  to  avoid  her — ^what  will 
not  excuse  steamer  if  collision  occurs. 

Neither  rain,  nor  the  darkness  of  the  nlitht,  nor 
the  nbseDce  of  a  llgbt  from  a  bar^e  or  salllnic  ves- 
sel, nor  the  fact  that  the  steamer  was  well  manned 
and  furnlahed  and  conducted  with  caution,  will  ex- 
cuse the  steamer  for  coming  in  collision  with  the 
barge  or  sailing  vessel,  where  the  barge  or  sailing 
vessel  Is  at  ancnor,  or  sailing  in  a  thoroughfare  out 
of  the  usual  track  of  the  steam  vessel. 

Where  a  steamer  had  notice  that  a  schooner  was 
before  her  and  near  her  trark,  she  Is  bound  to  take 
efficient  measnres  to  avoid  the  schooner. 

The  absence  of  a  licensed  pilot  on  the  schooner, 
and  that  she  did  not  show  an  efficient  light,  are  not, 
in  this  case,  omissions  which  are  indications  of  neg- 
ligence. 

But  no  Inference  la  to  be  drawn  from  this  case 
that  another  vessel  will  be  excused,  under  other 
circumstances,  for  omissions  of  the  same  descrliy- 
tion. 

Argued  Jan.  9,  1857.        Decided  Jan.  27,  1857. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  libel  in  this  ease  was  filed  in  the  Dis- 
trict Court  for  damages  to  a  schooner  oc- 
casioned by  »  collision  with  the  steamship 
Roanoke. 

The  District  Court  decreed  in  favor  of  the 
libelants.  On  appeal  to  the  Circuit  Court,  this 
decree  was  affirmed. 

The  case  further  appears  in  the  opinion  of 
the  court. 

Messrs.  Edgar  S.  Van  Winkle,  H.  B.  Davis 
and Webb,  for  appellants: 

The  schooner  was  negligent;  she  was  pro- 
ceeding up  a  narrow  river  in  the  night  time, 
without  a  pilot  on  board — ^without  a  light  in 
her  binnacle,  and  without  a  light  displayed  in 
any  part  of  her  hull  or  rigging.    The  steamer 


NoTB. — Collision.  Rights  of  steam  and  salilnK 
vessels  with  rerereoce  to  each  other,  and  In  pass- 
ing and  meeting — see  notes,  13  U  ed.  V.  8.  637; 
41  L.  ed.  U.  8.  1033. 

19   How. 
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WAS  moTine  as  slowly  as  she  could  by  steam, 
had  three  Tights  displayed,  vliich  were  yisiblc 
for  miles ;  hi^  a  competent  lookout,  and  at  the 
approach  of  the  danger  in  the  emergency,  port- 
ed her  helm.  If  the  light  first  seen  on  her 
larboard  bow  was  that  of  the  schooner,  she 
still  did  all  she  could  do  by  hugging  the  east- 
erly side  of  the  channel,  so  as  to  pass  the 
acliooner  on  the  larboard  hand. 

Trinity  House  Rule  of  Oct.  30,  1840. 

2.  It  is  the  duty  of  a  sailing  vessel  in  a 
river  or  roadstead  to  carry  a  light  at  night, 
conspicuously  displayed  in  her  rigging.  Keg- 
lect  of  this  duty  precludes  a  recovery,  except 
for  willful  damage. 

The  Rose,  2  Wm.  Rob.  4;  The  Columbine,  2 
Wm.  Rob.  33. 

3.  If  the  schooner  was  not  to  blame,  or  not 
so  much  so  as  to  render  her  liable,  then  it  was 
a  case  of  inevitable  accident,  and  the  loss  must 
remain  where  it  fell. 

Stainback  v.  Rae,  14  How.     (55  U.  S.),  632. 

4.  The  schooner's  navigators  had  no  right  to 
persist  in  their  course,  when  they  knew  or 
ought  to  have  known  by  so  doing  they  incurred 
the  imminent  danger  of  forcing  the  steamer 
ashore,  in  her  endeavors  to  pass  to  the  leeward. 
It  comes  within  the  exceptions  laid  down  in 
St.  John  T.  Paine,  10  How.  582. 

Mr.  E.  C.  Benedict,  for  appellees: 

1.  The  plan  of  the  position  of  the  vessels  at 
the  time  of  the  collision,  asserted  by  the  de- 
fendants, and  proved  by  them  to  be  a  fair  plan 
of  the  place  of  collision,  exhibits  the  schooner 
close  in  shore  in  a  deep  bay,  heading  along 
shore,  and  the  steamer  far  out  of  the  channel 
— also  close  in  shore,  heading  at  the  schooner 
— a  position  so  surprising  as  to  put  the  steamer 
on  her  defense,  with  the  strongest  presumption 
against  her — ike  wind  being  about  south,  and 
the  schooner  close  hauled  on  the  privileged 
tack.     They  do  not  produce  a  lookout. 

2.  Tlieir  helmsman,  Henson,  is  called  to  ex- 
plain, and  he  says,  "it  was  a  kind  of  cloudy 
night;  once  in  a  while  you  would  see  the  stars; 
it  was  not  very  thick  or  cloudy."  This  is  cor- 
roborated by  all  our  witnesses,  and  is  true,  al- 
though the  captain  and  pilot  swear  it  was  pitch 
dark;  could  hardly  see  the  width  of  this  room, 
lie  says,  also,  "the  steamer  was  running  N. 
\V.  1-2  W.,  pretty  much  do\vn  the  channel, 
retlier  more  on  the  east,  if  anything."  "There 
was  ample  room  to  have  gone  clear  of  her." 
Under  these  circumstances  they  would  never 
come  together. 

They,  however,  came  together,  the  steamer 
having  changed  her  course  before  the  collision, 
towards  the  east  shore.  "The  pilot  told  me 
to  keep  her  a  little  more  to  the  east.  He  told 
me  to  port  the  helm,  to  give  her  more  room. 
The  next  words  he  said  were,  'hard  a-port.' 

Before  we  (steamer)  changed  our  course/l 
she  was  heading  about  down  the  channel.  Af- 
ter we  changed,  she  was  heading  towards  the 
east  shore. 

The  steamer  struck  the  schooner  and  cut  her 
half  in  two. 

3.  The  schooner  was  close  hauled,  jam  on 
the  wind,  her  starboard  tacks  aboard,  and  con- 
tinued so;  and  as  soon  as  we  saw  the  steamer's 
approach,  we  held  up  forward  a  good  signal 
light,  and  w«  were  as  dose  in  shore  as  possi- 
ble." 

16  li.  ed. 


4.  By  the  settled  law  of  navigation,  the 
steamer  is  always  held  to  have  a  free  wind. 
She  has  so  in  fact,  being  moved  by  a  force 
within  herself,  and  under  her  control.  She 
makes  the  wind  blow  as  she  pleases,  and  she 
is  therefore  bound  to  avoid  a  sailing  vessel.  At 
this  time  she  had  also  the  outside  atmospheric 
wind  free,  and  the  schooner  was  close  hauled 
on  the  wind  on  her  starboard  tack.  On  all 
grounds  she  had  the  right  to  hold  her  course, 
and  the  steamer  was  bound  to  avoid  her. 

5.  The  alleged  declarations  of  the  captain 
are  of  no  value.  They  are  highly  improbable, 
in  the  sense  in  which  they  are  offered. 

6.  If  the  steamer  had  kept  the  channel,  or 
taken  a  sheer  to  the  westward  a  minute  before 
collision,  she  would  have  passed  clear  of  us. 

Mr.  Justice  Campbell  delivered  the  opinion  of 
the  court: 

This  is  a  case  of  collision,  in  which  the 
steamship  Roanoke  is  charged  with  having 
carelessly  and  negligently  run  into  and  afoul 
of  the  schooner  Sprightling  Sea,  in  the  Eliza- 
beth River,  Virginia,  in  October,  1852. 

The  facts  disclosed  by  the  pleadings  and 
proofs  are,  that  the  schooner,  was  ascending  the 
river  between  10  and  11  o'clock  P.  M.,  and 
sailing  at  a  rate  of  six  miles  per  hour,  with  th» 
aid  of  the  tide.  She  was  close  hauled,  on  her 
starboard  tack,  at  a  time  when  she  descried  the 
steamship  descending  the  river,  on  her  voyage 
to  Richmond.  The  collision  occurred  on  tlie 
eastern  side  of  the  river,  "out  of  the  ship  chan- 
nel," "near  an  edge  of  shoals,"  and  "within  a 
length  or  two  of  them."  The  object  of  those 
who  managed  the  schooner  was  to  avoid  all 
danger,  by  leaving  as  large  a  space  as  possible 
for  the  «Bteamer,  whose  lights  had  been  seen. 
For  this  purpose,  they  approached  as  nearly  as 
possible  the  eastern  shore — the  usual  shore,  for 
vessels  navigated  as  she  was,  to  ascend  the 
river.  The  schooner  did  not  carry  a  light  in 
her  fore  rigging,  but  one  was  exhibited  from 
her  breast-head,  some  time  before  and  till  the 
time  of  the  collision;  and  the  steamer  was 
hailed,  and  told  to  keep  off. 

The  night  was  "dark  and  rainy;"  the  steam- 
er was  not  running  at  any  time  at  an  improper 
rate  of  speed.  The  oflicers  of  the  steamship 
discovered  the  light  on  the  schooner,  and  sup- 
posed it  to  belong  "to  a  vessel  at  anchor;"  but. 
they  say  the  "light  disappeared,  and  the  next 
time  they  saw  it,  it  was  near  by,  under  the  bow 
of  the  steamer."  The  probability  is,  that  the- 
oflicers  of  the  steamship  were  mistaken  in  their- 
conclusions  *in  reference  to  the  course  [*246' 
of  the  schooner,  and  under  that  mistaken  im- 
pression went  to  the  eastern  side,  and  thus  en- 
countered her.  No  orders  were  given  by  the 
pilot  in  respect  to  the  management  of  the 
steamer  till  the  instant  of  the  collision. 

This  court  has  decided  that  neither  rain,  nor 
the  darkness  of  the  night,  nor  the  absence  of  a 
light  from  a  baige  or  sailing  vessel,  nor  the  fact 
that  the  steamer  was  well  manned  and  fur- 
nished, and  conducted  with  caution,  will  excuse 
the  steamer  for  coming  in  collision  with  the 
barge  or  sailing  vessel,  where  the  barge  or  sail- 
ing vessel  is  at  anchor,  or  sailing  in  a  thorough- 
fare, out  of  the.  usual  track  of  the  steam  vessel. 
In  the  present  instance,  the  steamer  had  notice 
that  a  vessel  was  before  her,  and  was  near  her 
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track,  and,  under  the  circumstances,  she  was 
bonnd  to  take  eOicient  measures  to  avoid  tbo 
schooner. 

The  only  facts  we  notice  in  the  inana<:^ment 
of  the  schooner,  which  have  occasioned  a  hes- 
itation to  affirm  tlie  decree,  are  the  absence  of 
a  licensed  pilot,  and  that  the  schooner  did  not 
exhibit  an  eflicient  light.  The  proofs  in  the 
case  do  not  allow  us  to  charge  these  omissions 
as  indications  of  negligence;  but,  tiiat  the  case 
may  not  be  misunderstood,  we  assert  that  the 
ruling  principle  of  the  court  is,  that  an  obliga- 
tion rests  upon  all  vessels  found  in  the  avenues 
of  commerce  to  employ  active  diligence  to  avoid 
coUisir.ns.  and  that  no  inference  can  be  drawn 
from  the  fact  that  a  vessel  is  not  condemned  for 
an  omission  of  certain  precautionary  measures 
in  one  e«se,  that  another  vessel  will  he  exeiised, 
under  oilier  eireumstances,  for  omissions  of  the 
same  dcscriiition. 

The  decree  of  the  Circuit  Court  is  klBrmed, 


JOHN  BELX,  PlfT.  in  Er, 

T. 

COLUMBUS  C.  HEARNE,  Samuel  R.  Heame, 
and  Samuel  U.  Dockery. 

(See  S,  C.  19  How.  252-203.) 

Patent  for  lands,  erroneously  issued  to  James 
Bel),  may  be  canceled  and  a  new  one  issued 
to  the  real  purcliaser,  John  Bell — the  title 
vested  in  John  Bell — sale  on  execution 
against  James  Bell  gave  no  title — clerical  er- 
ror— this  court  has  jurisdiction  to  review 
state  judgment. 

Where  ajiatcnt  for  Innd  was  erroneoiisI.T  lssii<>il 
to  Jimies  Bell,  upon  certificate*  of  iMiyment  hjr 
John  1!pI1,  ns  purchaser,  and  delivered  to  him.  be 
bavluK  paid  the  money  therefor,  ami  was  never  de- 
livered to  .lAOics  Bell,  the  lonmilssli.nHr  or  the 
Genernl  liflnd  Ollice  has  power  to  ciinrcl  »uch  pat- 
ent and  iHHue  n  new  one  to  .Tohn  Dell. 

The  power  thus  exercised  Is  the  power  to  correct 
a  clerical  mistake,  the  existence  of  which  Is  shown 

flalnly  Iiy  the  ri'cord.  and  Is  a  neccwiiry  power  in 
he  administration  of  evert  department. 

Such  patent  vested  the  title  In  John  Bell,  and  the 
former  patent  vested  no  title  In  Jnmes  Bell,  and 
title  uncler  execution  s.ile  ajrnlnst  him  wiis  Invalid. 

Where  the  Supreme  Court  of  Louisiana  cave  judg- 
ment on  the  ground  that  John  Bell's  title  was  In- 
valid, hecnuse  the  older  patent  had  been  Issued  In 
favor  of  Jnmes  Bell,  held,  that  this  court  has  Juris- 
diction to  review  such  Judgment. 

Argued  Jan,  13,  1857,    Decided  Jan,  27,  1857. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

This  was  a  petitory  action  brought  in  the 
District  Court  of  Caddo  Parish,  Louisiana,  by 
the  plaintiff  in  error,  to  recover  a  certain  tract 
of   land. 

The  judgment  of  the  court  was  in  favor  of 
the  defendants.  This  judgment  having  been 
affirmed  on  appeal  by  the  Supreme  Court  of 
the  State,  the  plainti'ff  took  an  appeal  to  this 
court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

NoTK. — What  adjudication  of  state  courts  can  be 
brouxht  up  for  review  in  the  Supreme  Court  of  the 
United  States  by  writ  of  error  to  those  courts — see 
note.  62  L.U.A.  SIS. 
«14 


Messrs.  S.  S.  Baxter  and  SeTcrdy  Johnson, 

for  plaintiff  in  error: 

The  court  has  jurisd'ction  of  the  ease,  be- 
cause the  judgment  of  the  Supreme  Court  of 
Louisiana  denies  the  validity  of  the  patent 
granted  to  John  Bell  on  the  22d  of  June,  1850. 
and  the  right  of  the  Commissioner  of  the  Laud 
Office  to  cancel  the  patent  tendered  to  John 
Bell  in  the  name  of  James  BelL 

We  shall  insist: 

1.  Jolm  Bell  was  the  purchaser  of  the  land 
from  the  United  States,  and  James  Bell  had  no 
right  or  interest  in  it. 

The  receiver's  receipt  and  his  oertifSr^te 
prove  the  purchase  was  made  by  John  Bell, 
and  vested  in  him  all  the  inchoate  title  which 
could  be  vested  by  the  purchase. 

It  was  the  duty  of  the  Register  to  issue  a  cer- 
tilicate  confoiniing  to  the  Receiver's  receipt. 

On  this  receipt,  no  certificate  of  purchase 
eould  lawfully  be  given  to  any  other  person 
than  John  Bell  or  his  assignee;  and  an  assi;rn- 
ment  to  be  acted  on  by  the  otTicers  of  Hie  Ijind 
OiTice  must  be  executed  before  the  Regis'.  ?r.  or 
a  judge,  or  a  justice  of  the  peace;  must  be  pre- 
served in  the  Register's  office  until  certificate 
granted,  and  must  then  he  sent  to  the  depart- 
ment. And  in  the  certificate  to  the  assignee, 
the  name  of  the  original  purchaser  must  l>e  in- 
serted throughout,  except  in  the  last  entry, 
preceding  the  words  "shall  be  entitled." 

See  Circular  to  Registers  of  July  5,  1805; 
Land  Laws,  2d  vol.  257,  258;  Land  Laws  M,ay 
5,  1821,  307;  Ij)nd  Uws  May  20,  1820,  302; 
May  5,  1831;  sec.  10,  p.  446,  sec.  32,  pp,  451, 
466, 

No  assignment  by  John  Bell,  the  purchaser, 
to  James  I5ell,  exists,  nor  is  it  pi;'tenilcd  that 
any  ever  was  made.  The  inst-rtion  of  the  name 
of  James  Bell  in  the  Register's  certiricate,  waa 
a  mere  misnomer. 

The  cancellation  of  this  certificate  affords 
stringent  evidence  that  this  was  a  mere  error, 
and  it  is  confirmed  by  the  fact  that  when  the 
pntent  was  deinnndcd  by  John  Itell  held  the  cer- 
tificates, on  the  production  of  which  the  patent 
was  to  issue. 

2.  James  Bell  having  no  right  or  interest  in 
this  land,  the  attempted  sale  under  the  execu- 
tion of  St.  John  Fabre  tc.  Co.  against  James 
Bell  was  a  nullity,  and  created  no  estate,  right 
or  interest  in  the  supposed  purchaser.  Smith, 
or  those  claiming  under  him,  and  gave  to  him 
or  them  no  right  to  demand  a  patent,  either 
to  James  Bell,  or  to  them  aa  assignees  of  James 
Bell, 

Code  of  Louisiana,  art.  2427.  "The  sale  of 
a  thing  belonging  to  another  person  is  null.  It 
may  give  rise  to  damages,  when  the  buyer 
knew  not  the  thing  belonged  to  another." 

Under  an  execution,  the  interest  of  the  debtor 
only  in  the  property  can  be  sold.  The  right  of 
a  stranger  to  the  record  and  proceeding  will 
not  pass  thereby. 

3.  .Tames  Bell  having  no  title  or  interest  in 
this  land,  and  the  pretended  purchasers  under 
the  execution  not  having  acquired  any  right  or 
interest  therein,  John  Bell  >¥as  the  only  person 
who  could  be  recognized  by  the  United  States 
as  entitled  to  a  patent,  and  the  act  of  making  a 
patent  in  the  name  of  James  Bell  was  an  acci- 
dent, which,  if  uncorrected,  would  defeat  the 

19    How. 
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contract  of  salt;  but  which,  by  the  practice  of 
the  Land  Office  and  the  law  of  the  land,  might 
be  corrected  as  Ion":  as  the  patent  was  in  the 
power  of  the  Land  OITice;  and  i«  such  erroneous 
patent  had  been  delivered,  it  might  be  returned 
and  canceled ;  and  if  the  holder  refunea  to  de- 
liver it  up  to  be  canceled,  the  United  States 
may  institute  proceedings  to  cancel  it,  or  iniiy 
authorize  the  party  injured  to  institute  such 
proceedings  in  the  name  of  the  United  States. 
See  Putnam's  case,  and  opinion  of  Mr.  Wirt, 
2  Land  Laws,  27,  28;  opinion  of  Mr.  Wirt,  p. 
24;  Master's  case,  pp.  32,  34;  Opinion  of  Mr. 
Butler,  86,  87 ;  Begulations  May  4  and  6,  1830, 
pp.  02,  03;   Opinion  of  Mr.  Butler,  pp.   123, 


?I4. 


For  the  common  law  doctrines,  reference  is 
made  to  17  Vin.  p.  78,  tit.  Prerogative,  letter 
O.  B.  2. 

The  l<ing's  grant  is  void  in  five  cases;  1st, 
when  he  U  misinformed;  2d,  misrecital  shall 
avoid  it;  3d,  if  the  king  be  deceived  in  a  matter 
of  fact  or  matter  of  law;  4th,  want  of  form; 
5th,  when  the  thing  granted  is  in  the  king,  or 
comes  to  him  in  another  manner  than  he  sup- 
poses. 

In  Barwick's  case,  6  Coke,  04,  it  is  said: 
"And  it  is  a  maxim,  that  if  the  consideration 
which  is  for  the  benefit  of  the  queen,  be  it  exe- 
cuted or  be  it  executory,  or  be  it  on  record  or 
not  on  record,  be  not  true  or  be  not  duly  per- 
formed, or  if  prejudiced,  may  accrue  to  the 
quceil,  by  reason  of  the  non-performance  of  it, 
the  letters  intent  are  void." 

In  the  case  of  Alton  Woods,  1  Coke,  61,  A, 
it  held,  if  the  king's  grant  cannot  take  elTect, 
according  to  h's  intent,  it  is  void. 

2  Wm.  Saund.  72  Q,  note  4  to  Underbill 
V.  Devereux,  where  a  party  is  granted  to  the 
prejudice  of  another's  right,  he  may  have  a 
scire  facias  to  repeal  it  at  the  king's  suit,  and 
the  king  is  of  right  to  permit  the  person  preju- 
diced to  use  his  name. 

Dyer,  276,  B;  3  Lev.  220;  Sir  Oliver  But- 
ler's case,  2  Vent.  344. 

Bill  in  equity  will  lie,  to  decree  a  patent  to 
be  delivered  up  and  canceled  in  a  case  of 
fraud,  surprise,  or  gross  irregularity  in  issuing 
it. 

Atty.-Gcn.  v.  Vernon,  1  Vern.  277,  280,  281 ; 
Sawyer,  Atty-Gen.  v.  Vernon,  1  Vern;  370,  386, 
302. 

In  this  country,  the  proper  proceeding  is 
probably  by  bill  in  equity:  but  whether  by 
scire  facias  or  bill  in  equity  is  only  a  question 
of  form.  In  either  case  the  same  results  may 
b*  attained. 

But  the  law  forces  no  man  to  make  a  defense 
•gainst  conscience.  A  party  who  has  wrong- 
fully obtained  a  patent,  may  surrender  it  to  be 
canceled. 

Com.  Dig.  Vol.  y.  tit.  Patent,  letter  G.  p. 
388. 

"So  if  a  man  surrenders  his  patent  and  it  be 
canceled  and  a  note  of  it  indorsed,  and  after- 
wards the  surrender  enrolled,  it  shall  be  vacated 
l^y  it." 

Dj.  167,  A.  R.  .Dy.  170,  B. 

In  Grant  t.  Raymond,  6  Pet.  218,  this  court 
held  that  a  patent. for  useful  invention  might 
be  surrendered,  and  a  new  patent  issue. 

See  Ch.  J.  Marshall'*  opinion,  from  p.  240  to 
244. 

In  Shaw  t.  Cooper,  7  Pet  202,  the  same 
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doctrine  was  held.  Both  cases  were  before  the 
Act  of  1836. 

In  the  case  at  bar,  John  Bell  had,  by  his  con- 
tract of  purchase,  the  only  rights  which  the 
United_  States  could  lawfully  recojiTiize  and 
carry  into  patent.  He  applied  for  his  patent. 
A  patent  in  the  name  of  James  Bell  was  tend- 
ere<l  to  him.  He  returned  it  to  the  Land  Oflice. 
According  to  the  Regulations  of  the  Land  Of- 
fice and  the  common  law,  the  commissioner 
held  the  ]>atent  in  the  name  of  James  Bell  void, 
canceled  it,  and  issued  a  corrected  patent  in 
conformity  with  the  contract  of  sale  to  John 
Bell. 

The  Supreme  Court  of  Louisiana  has  ad- 
judfred  this  canceled  patent  valid  and  superior 
to  the  corrected  patent;  and  the  inquiry  is, 
shall  this  judgment  be  reversed. 

4.  The  judgment  of  the  Supreme  Court  of 
Louisiana  in  the  case  at  bar,  adopts  the  deci- 
sion of  that  court  in  Lott  v.  Prudhomme,  3 
Rob.  La.  204,  and  applies  it  to  this  case,  and 
carries  it  to  the  extent  of  declaring  that  the 
Commissioner  of  the  Land  Office  has  no  right  to 
cancel  a  patent  which  has  passed  the  seal  of  the 
office;  intimating  the  naked  act  of  cancellation 
is  a  fraud,  and  holding  that  the  jurisdiction  of 
the  government  of  the  United  States  over  the 
subject  is  ended  when  the  patent  is  sealed,  and 
setting  up  the  canceled  patent  as  superior  to 
the  corrected  patent  issued,  to  pass  the  title  of 
the  United  States. 

1st.  We  insist  the  Supreme  Court  of  Louisi- 
ana erred  in  the  proposition  "that  the  question 
whether  a  patent  which  hn.s  issued  from  the 
Land  Office  of  the  United  States  may  be  an- 
nulled for  mistake  or  fraud,  is,  so  far  as  it  con- 
cerns a  citizen  of  Louisiana,  to  be  solved  by  the 
laws  of  Louisiana." 

(a)  The  State  of  Louisiana  has  no  laws 
which  regulate  the  grants  of  the  lands  of  the 
I'nited  States,  and  no  officers  who  can  grant 
these  lands.  I.ands  of  the  United  States  are 
granted  by  the  officers  of  the  United  States 
acting  under  the  laws  of  the  United  States.  All 
questions  of  the  authority  of  those  officers,  and 
of  the  conformity  of  their  proceedings  to  law, 
must  be  solved  by  the  laws  of  the  United 
States. 

(b)  The  United  States  has  an  interest  in  the 
sale  of  these  lands  as  vendor,  and  may  incur, 
by  the  misconduct  of  her  officers,  the  responsi- 
bility of  the  defaulting  vendor.  There  must 
therefore  be  in  her  jurisdiction  as  a  govern- 
ment, a  power  to  correct  the  errors  of  her 
officers  to  her  prejudice,  and  to  the  prejudice 
of  persons  contracting  with  her.  And  she  is 
not  denuded  of  this  jurisdiction,  when  the 
question  whether  a  patent  issued  to  her  preju- 
dice is  to  be  solved. 

(c)  In  Wilcox  V.  Jackson,  13  Pet.  408,  the 
court  says:  The  question  whether  the  prop- 
erty has  passed  is  to  be  resolved  by  the  laws  of 
the  United  States;  but  fraud,  laches,  accident 
and  mistake,  may  so  defeat  the  intended  con- 
tract of  sale  that  the  patent  may  be  void  and 
the  title  not  pass  by  it. 

Alton  Woods'  case,  1  Coke,  44,  A.  B.;  Mag- 
dalen CoUe^  case,  11  Coke,  72. 

2d.  We  insist  that  the  proposition  of  the 
Supreme  Court  of  Louisiana,  that  "the  mo- 
ment a  patent  lias  passed  the  great  seal,  it  is 
beyond  the  power  of  the  officers  of  the  general 
government,    ia  erroneous.        ^  . 
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(a)  This  proposition  seems  to  assume  that 
the  seal  of  the  Land  Office  is  analogous  to  the 
great  seal  of  England. 

In  England,  the  King  is  the  fountain  of  jus- 
tice, of  honor,  of  office  and  of  privilege,  and  the 
great  seal  is  the  emblem  of  his  royal  authority 
and  dignity.  The  powers  of  the  court  of 
chancery  flow  from  the  great  seal  (1  Str.  157), 
and  all  grants  of  land,  held  by  the  King  in 
right  of  his  crown,  are  to  be  under  the  great 
seal. 

line's  case,  2  Coke,  16. 

In  the  Land  Office  of  the  United  States,  there 
is  no  seal  analogous  to  the  great  seal.  The 
public  lands  are  not  held  jure  coronic,  to  be 
disposed  of  as  matter  of  royal  bounty,  but  are 
held  in  trust  for  the  States,  (Pollard  v.  IIn;;an, 
3  How.  212) ;  and  are  to  be  disposed  of  to  pur- 
chasers by  contracts  of  sale  under  the  laws  of 
the  Unit^  States. 

In  England  there  are  many  seals. 

17  Via.  pp.  67-77. 

If  an  analogy  to  some  of  the  seals  in  England 
must  be  found,  it  will  best  be  found  in  the  case 
of  Atty.-Gen.  v.  Vernon,  1  Vem.  391. 

(b)  The  effect  of  a  patent  sealed  by  the  re- 
corder, and  the  power  of  he  commissioner  over 
it,  must  be  ascertained  from  our  Constitution 
and  laws. 

The  Constitution  makes  it  the  duty  of  the 
President  to  take  care  that  the  laws  ar«  faith- 
fully executed. 

tiie  Act  re-organizing  the  Land  Office  (I  L. 
Laws,  533),  confers  on  the  commissioner,  under 
the  direction  of  the  President,  the  executive 
powers  and  duties  prescribed  by  law  and  ap- 
pertaining to  the  sale  and  survey  of  the  public 
lands,  and  the  issuing  of  all  patents  for  grants. 
Section  I.  Sec.  4  makes  it  the  duty  of  the  re- 
corder, in  pursuance  of  instructions  from  the 
commissioner,  to  affix  and  certify  the  seal  of 
the  Land  Office,  to  attend  to  the  correct  en- 
grossing and  transmission  of  patents. 

The  act  of  the  Recorder  is  a  ministerial  act. 
The  system  of  disposing  of  our  public  lands  is 
a  system  of  bargain  and  sale.  The  contract  is 
made  by  the  purchaser  from  the  Receiver;  and 
all  the  steps  subsequently  taken  in  the  Land 
Office  are  merely  to  insure  to  the  purchaser  a 
title  to  the  land  for  which  he  has  paid. 

These  proceedings  are  all  to  be  taken  under 
the  executive  discretion  of  the  commissioner, 
acting  under  the  direction  of  the  President; 
and  there  must  be  such  enlarged  discretion  as 
will  protect  the  purchaser  from  accident  or 
errors  occurring  in  the  office. 

The  purchaser  standing  in  the  relation  of 
vendee  has  the  right  to  see  that  the  title  made 
out  for  him  conveys  the  thing  (mrchased.  He 
cannot  be  compelled  to  accept  a  patent  which 
does  not  give  liim  the  land  wlticli  he  has  bought 
and  paid  for. 

See  Hamilton  on  Public  Credit,  reports  on 
finance,  note  I,  p.  104;  Bank  of  U.  S.  v.  Plant- 
ers' Bank,  9  Wheat.  004. 

From  these  relations  of  contracting  parties, 
it  follows  that  the  title  is  consummated  by  the 
delivery  and  acceptance  of  the  patent. 

Bagnell  v.  Broderick,  13  Pet.  450. 

We  contend,  then,  that  the  practice  of  re- 
ceiving back  and  canceling  patents  which  fail 
from  accident  or  mistake  to  affect  the  designed 
sale,  is  legal ;  and  the  act  of  cancellation  by  the 
onmmissioner  in  this  case  was  a  legal  act. 
t 


The  judgment  of  the  Supreme  Court  of  Lonf- 
sisna,  setting  up  the  canceled  patent,  is  erro- 
neous and  should  be  reversed. 

Messrs.  A.  W.  Evans,  A.  H.  Lawrence  and 
Miles  Taylor,  for  the  defendants  in  error: 

Ipt.  It  will  be  maintaiiird.  on  the  part  of 
the  defendants  in  error,  that  this  case  docs  not 
fall  within  the  provisions  of  the  25th  section  of 
the  Judiciary  Act. 

Downes  v.  Scott,  4  How.  600. 

2d.  That  if  this  court  should  entertain  juris- 
diction, still  the  judgment  of  the  Supreme 
Court  of  Louisiana  must  be  affirmed. 

The  introduction  of  parol  testimony  to  prove 
the  patent  to  James  Bell  was  proper.  It  was 
not  within  the  power  or  control  of  the  defend- 
ants, but  had  been  placed  by  the  plaintiff  him- 
self in  the  hands  of  the  government.  A  copy 
had  been  applied  for  and  refused. 

The  existence  of  the  patent  to  James  Bell 
being  established,  the  case  then  became  one  of 
simple  priority  of  title.  By  the  issuance  and 
delivery  of  the  patent,  all  power  over  it  on  the 
part  of  the  government  ceased,  except  through 
the  judicial  tribunals.  The  cancellation  of  it 
was  illegal. 

Hunt  V.  Wickliffe,  2  Pet.  201 ;  Carroll  v.  Saf- 
ford,  3  How.  441;  Stringer  v.  Young,  3  Pet 
320;  13  Pet.  498;  9  Cranch.  08;  2  How.  117; 
Lott  V.  Prudhomme,  3  Rob.  205. 

Xor  was  this  a  case  in  which  a  junior  patent 
with  a  prior  equity  will  prevail  in  ejectment 
over  an  elder  patent.  Here  no  elder  equity  is 
shown;  no  superior  equity  is  shown.  If  there 
was  any  mistake  or  fraud  to  the  injury  of  the 
plaintiff  in  error  (of  which  there  is  nota  parti- 
cle of  proof),  still  it  was  competent  for  Ulm  to 
have  filed  his  bill  against  the  patentee. 


Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  Louisiana,  under  the  25th  section  of  the  Ju- 
diciary Act  of  September.  1780. 

The  plaintiff  commenced  a  petitory  action  in 
the  District  Court  of  Caddo  Parish,  Louisiana, 
for  a  parcel  of  land  in  the  possession  of  the  de- 
fendants. He  claims  the  land  by  a  purchase 
from  the  I'nited  States,  and  exhibits  their  pat- 
ent for  it,'  bearing  date  in  June,  1850,  with  his 
petition.  The  defendant  (Hearne)  appeared  to 
the  action,  and  answered  that  the  United  States 
had  sold  the  land  to  James  Bell,  and  as  the 
property  of  James  Bell  it  had  been  legally  sold 
by  the  sheriff  of  Caddo,  under  a  valid  judg- 
ment and  execution  against  him,  and  that  a 
person  under  whom  he  (Hearne)  derives  his 
title  was  the  purchaser  at  the  sheriff's  sale.  A 
number  of  parties  were  cited  in  warranty,  and 
answered  to  the  same  effect.  A  judgment  was 
given  for  the  defendants  in  the  District  and 
Supreme  Courts;  and  upon  the  judgment  in 
the  last,  the  plaintiff  prosecutes  this  writ  of 
error. 

The  title  of  the  plaintiff  consists  of  the  du- 
plicate receipts  of  the  Receiver  of  the  Land 
Office  at  Natchitoches,  Louisiana  (No.  1270), 
dated  in  July,  1839,  by  which  he  acknowledges 
the  receipt,  from  the  plaintiff,  of  full  payment 
for  the  lands  described  in  the  receipt  an<l  peti- 
tion; a  patent  certificate,  of  the  same  d.-ite  and 
number,  from  the  Register  of  that  oflicc.  cer- 
tifying *tlM  purchase  of  the-,  plaintiff  [*:cfr 
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and  his  right  to  a  patent;  and  a  patent  issued 
in  due  form,  for  the  said  lands,  in  pursuance 
of  the  Act  of  Congress  and  the  patent  certifi- 
cate. 

The  cas!>  of  tlie  defendants  originates  in  these 
facts:  The  Register  of  the  Land  OITice  at 
Natchitoches,  in  making  up  his  duplicate  cer- 
titicate  of  purchase,  to  be  returned  to  the 
General  Ijind  Oflice,  inserted  the  name  James 
Bell  for  that  of  John  Bell.  That  certificate 
was  sent  to  the  General  Land  Oifice,  with  the 
monthly  returns  of  the  Register,  and  in  July, 
1844,  a  patent  was  ismird  in  the  name  of  James 
Bell,  and  sent  to  the  Ilrgister  at  Natchitoches, 
who  retained  it  in  his  office  till  1849.  In  1849, 
John  Bell  sent  to  the  office  of  the  Register  his 
duplicate  receipts,  and  the  patent  in  the  name 
of  .James  Bell  was  delivered  to  him.  Upon  a 
representation  of  the  facts  to  the  Commissioner 
of  the  General  Land  Office,  this  patent  was 
canceled,  and  a  new  one  issued  to  the  plaintiff. 

It  appears,  from  the  proof  in  the  case,  that 
the  plaintiiT  had  a  brother,  named  James  Bell, 
who  was  his  agent  for  making  the  entry,  and 
that  the  land  was  sold  in  March,  1844,  as  his 
property,  by  the  sherilT  of  Caddo,  as  is  stated 
in  the  answers  of  the  defendants. 

The  Act  of  Congress  of  the  24th  April,  1820, 
providing  for  the  sales  of  the  public  lands  of 
the  United  States,  enacts,  "That  the  purchaser 
at  private  sales  shall  produce  to  the  Register 
of  the  Ijind  Office  a  receipt  of  the  Treasurer  of 
the  United  States,  or  from  the  Receiver  of  Pub- 
lic Moneys  of  the  district,  for  the  amount  of 
the  purchase  money  on  any  tract,  before  he 
shall  enter  the  same  at  the  Land  Office."  At 
various  times,  since  the  passage  of  the  Act,  the 
modes  of  conducting  sales  at  the  different  Land 
Offices  of  the  United  States  have  been  pre- 
scribed by  the  commissioner,  and  the  evidence 
to  be  afforded  to  the  purchaser  designated. 
The  circular  issued  in  1831  contains  the  in- 
structions under  which  the  local  officers  were 
acting  at  the  date  of  this  entry.  The  instruc- 
tions pertinent  to  this  case  are,  that  "when  an 
individual  applies  to  purchase  a  tract  of  land, 
he  is  required  to  file  an  application  in  writing 
therefor;  on  such  application  the  Register  in- 
dorses his  certificate,  showing  that  the  land  is 
vacant  and  subject  to  entry,  which  certificate 
the  applicant  carries  to  the  Receiver,  and  is 
evidence  on  which  the  Receiver  permits  pay- 
ment to  be  made,  and  issues  his  receipt  there- 
for :  the  duplicate  of  this  is  handed  to  the  pur- 
chaser as  evidence  of  payment;  and  which 
should  be  surrendered  when  a  patent,  forward- 
ed from  the  General  Land  Office  is  delivered  to 
him.  The  other  receipt  is  ended  to  the  Register, 
ulio  must  immediately  indicate  the  sale  on  his 
township  plat,  and  enter  the  same  on  his  tract 
201*]  book,  and  is  transmitted  'to  the  General 
I^nd  Office  with  the  monthly  abstract  of  sales 
and  certificates  of  purchase." 

The  certificates  of  purchase  are  made  accord- 
ing to  forms  furnished  by  the  General  I.And 
Office.  One  is  issued  to  the  purchaser,  and 
another  is  retained,  to  be  sent  to  the  commis- 
sioner. They  should  be  duplicates;  and  the 
instructions  to  the  Register  in  regard  to  them 
are,  "that  the  designation  of  the  tract,  in  the 
certificates  of  purchases,  is  always  to  be  in 
writing,  not  in  figures.  The  certiticates  are  to 
he  filled  up  in  a  plain,  legible  hand,  and  great 
15  li.  ed. 


care  is  to  be  taken  in  spelling  the  names  of  the 
purchasers.  The  monthly  return  must  always 
be  accompanied  by  the  Receiver's  receipts  and 
Register's  certificates  of  purchase."  From  this 
statement  of  the  Act  of  Congress  and  the  regu- 
lations of  the  Land  Office,  it  will  be  seen  that 
the  embarrassment  in  which  this  title  is  in- 
volved proceeds  from  an  error  committed  by  the 
Register  at  Natchitoches  in  making  up  the  dup- 
licates of  his  certificate  of  purchase — the  dupli- 
cate intended  for  the  General  Land  Office — and 
from  which  the  monthly  abstract  was  prepared. 

The  plaintiff  was  nowise  responsible  for  this. 
He  had  paid  his  money  into  the  Receiver's 
oifice,  and  obtained  the  receipt  prescril>ed  by 
the  Act  of  Congress  of  1820,  before  cited. 

He  had  obtained  his  certificate  of  purchase, 
evincing  his  title  to  a  patent  certificate.  At 
this  stage  of  the  proceeding,  the  Register  of  the 
Land  Office,  in  completing  his  oifice  papers, 
and  in  making  up  his  returns  for  Washington 
City,  committed  a  mistake,  which  was  not  de- 
tected by  the  officers  at  Natchitoches  in  com- 
paring their  returns  (as  they  are  ordered  to 
do),  and  eluded  the  vigilance  of  the  officers  at 
Washington.  It  was  discovered  at  Natchito- 
ches, when  an  agent  of  the  plaintiff  applied  for 
the  patent,  and  surrendered  his  duplicate  re- 
ceipt and  certificate. 

It  was  then  discovered  that  the  christian 
name  of  the  plaintiff  had  been  inaccurately  set 
out  in  the  returns  at  Washington  and  the  pat- 
ent. The  Supreme  Court  of  Ix>uisiana  say:  "It 
appears,  from  the  evidence,  that  the  plaintiff 
and  his  brother  James  Bell  purchased  the  land 
in  dispute  from  the  United  States  on  the  same' 
day — 3d  July,  1839 — and  that  the  patent  cer- 
tificates were  issued  in  tlieir  respective  names 
by  the  Register  of  the  Land  Office  at  Natchito- 
ches, Louisiana,  l>earing  the  same  number." 

We  interpret  the  papers  from  the  Land  Of- 
fice differently  from  the  Supreme  Court.  There 
is  no  evidence,  in  our  opinion,  of  more  than 
one  sale — that  evinced  by  the  Receiver's  re- 
ceipt— and,  in  that  receipt,  John  Bell,  the 
plamtifT,  is  named  as  the  purchaser.  We  think 
there  was  but  one  certificate  of  purchase 
•issued  to  a  purchaser — that  in  favor  of  [*262 
John  Bell.  The  certificate  of  purchase  which 
contains  the  name  of  James  Bell  is  found  in  the 
General  Land  Office.  If  that  was  intended  for  a 
James  Bell,  there  should  have  been  another  for 
John  Bell.  But  there  is  onl^  a  single  certifi- 
cate there,  and  the  conclusion  is  irresistible 
that  the  name  "James"  was  entered  by  mistake 
for  "John."  We  find  no  evidence  in  the  record 
to  show  that  James  Bell  held  any  evidence  of  a 
purchase. 

Whatever  appearance  of  a  title  he  had,  is 
owing  to  the  mistake  in  the  duplicate  certifi- 
cate returned  to  the  General  Ijind  Office,  and 
the  patent  issued  in  his  name.  But  this  patent 
was  never  delivered  to  him.  The  question 
then  arises,  had  the  Commissioner  of  the  Gen- 
eral Land  Office,  authority  to  receive  from 
John  Bell  the  patent  erroneously  issued  in  the 
name  of  James  Bell,  and  to  issue  one  in  the 
proper  name  of  the  purchaser.  And  the  ques- 
tion, in  our  opinion,  is  exceedingly  clear.  The 
Commissioner  of  the  General  Land  Office  exer- 
cises a  general  superintendence  over  the  sub- 
ordinate officers  of  his  Department,  and  is 
clothed  with  lil>eral  powers  of  control,  to  h» 
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•xerciMd  for  the  parposet  of  justice,  and  to 
prevent  the  consequences  of  inadvertence,  ir- 
regularity,  mistake  and  fraud,  in  the  impor- 
tant and  extensive  operations  of  that  officer  for 
the  disposal  of  the  public  domain.  The  power 
«xercised  in  this  case  is  a  power  to  correct  a 
elerical  mistake,  the  existence  of  which .  is 
shown  plainly  by  the  record,  and  is  a  necessary 
power  in  the  administration  of  every  depart- 
ment. Our  conclusion  is,  that  the  Supreme 
Court  of  Louisiana  erred  in  denying  the  valid- 
ity of  this  title,  and  in  conceding  any  effect  or 
operation  to  the  certificate  of  purchase  or  pat- 
ent issued  in  the  name  of  James  Bell,  as  vest- 
ing a  title  in  a  person  bearing  that  name. 

It  is  objected  that  this  court  has  no  jurisdic- 
tion over  this  judgment  of  the  Supreme  Coort 
of  Louisiana. 

The  plaintiff  claimed  the  land  described  in 
his  petition,  under  a  purchase  made  from  the 
United  States,  and  produced  muniments  of  title 
issued  by  their  authority,  and  this  title  is  pro- 
nouuMd  to  be  inoperative  by  the  District  and 
Supreme  Courts  of  Louisiana. 

Does  this  appear  by  the  record  before  nst 
The  record  in  the  Supreme  Court  of  Louisiana 
purports  to  be  a  true  and  faithful  transcript  of 
the  documents  filed,  orders  made,  proceedings 
had,  and  evidence  deduced,  on  the  trial  in  the 
District  Court.  The  Supreme  Court  possesses 
the  right  and  is  under  the  obligation  of  ex- 
amining questions  of  fact  as  well  as  of  law,  and 
to  state  the  reasons  of  their  judgment.  The  state- 
ment of  the  evidence  adduced  is  taken  as  an 
363*]  equivalent  for  a  statement  *of  the  facts 
by  the  District  Judge  in  the  practice  of  that 
eourt.  It  clearly  appears  that  the  ground  upon 
which  the  judgment  in  the  Supreme  Court  was 
given,  was  the  invalidity  of  the  title  of  the 
plaintiff,  because  an  older  patent  had  been  is- 
sued in  favor  of  James  BelL  We  think  this 
oourt  has  jurisdiction. 

Armstrong  v.  Trees,  of  Athens  Co.  16  Pet. 
261 ;  Grand  Gulf  R.  R.  and  B.  Co.  12  How.  166; 
Alraonester  v.  Kenton,  9  H.  1. 

Judgment  reversed— cause  remanded. 

Rev'g— 10  La.  Ann.  S16. 


WILLIAM  R.  POST  et  al..  Owners  of  the 
Barque  Elizabeth  Frith,  and  Nathan  How- 
ell et  al.,  Owners  of  the  Ship  Panama,  Claim- 
ants of  a  portion  of  the  Cargo  of  the  Ship 
Richmond,  Appts., 

T. 

JOHN  H.  JONES  et  al..  Owners  <a  the  Ship 
Richmond  and  Cargo,  Libelants. 

(See  S.  C.  19  How.  lSO-162.) 

Master  can  sell  vessel  in  cases  of  absolute  ne- 
cessity— ^where  sale  must  be — not  in  distant 


ocean  where  there  is  no  market — amonnt  of 
salvage,  not  less  than  a  third  nor  more  than 
half — when  right  ia  complete — ^when  freight 
is  also  allowed. 


A  master  has  power  to  sell  both  vessel  and  earto 
la  cases  of  absolute  necessity. 

The  exercise  ot  this  power  shonid  be  closely 
scmtlaised.    The  sale  mast  be  In  a  clvlllied  country. 

The  rule  has  no  application  to  wreck  In  distant 
ocean,  where  the  property  Is  derelict  or  about  to 
become  so. 

Tbe  necessity  of  such  a  ease  is  not  of  that  char- 
acter which  permits  the  master  to  exercise  this 
power. 

Tbe  contrivance  of  an  auction  sale  nnder  each 
elrcnmstances,  where  the  master  was  helpless, 
where  there  la  no  market,  no  money,  no  competi- 
tion, where  the  master  most  take  Just  what  Is  of- 
fered, has  no  characteristic  of  a  valid  contract. 

That  It  was  better  to  get  what  was  offered,  than 
suffer  a  total  loss,  would  Justify  every  sale  to  a 
salvor. 

Where  property  is  derelict,  as  a  general  rale  the 
amount  of  sslvage  should  not  be  less  than  one. 
third  nor  more  than  a  half  of  the  property  saved. 

The  right  of  salvage  la  complete,  when  vessel  Is 
brought  to  a  port  of  safety. 

Salvors  should  also  be  allowed  freight  for  carry- 
ing owner's  moiety  over  twenty  thousand  miles 
to  a  better  market,  at  the  home  port. 

Argued  Dec.  31,  1856.    Decided  Jan.  28.  18S7. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  libel  was  filed  by  the  owners  of  the 
whaling  ship  Richmond,  against  the  proceeds 
of  certain  whale  oil  and  whalebone  taken  from 
that  ship,  while  stranded  on  the  Asiatic  coast, 
of  Behrings  Strait,  by  the  crews  of  the  whalers, 
The  Elizabeth  Frith,  and  The  Panama,  and 
brought  home  in  those  ships  and  sold  as  a  part 
of  their  cargoes. 

The  libelants  pray  to  have' possession  deliv- 
ered to  them  of  the  property  in  question,  or  its 
proceeds,  if  sold,  subject  to  "salvage  and 
freight."  The  claimants  set  up  title  in  them- 
selves, under  an  alleged  sale  by  the  master  of 
the  wrecked  ship,  at  the  time  and  place  of  tbe 
disaster. 

The  District  Court  sustained  the  aale  and 
dismissed  the  .libel. 

The  Circuit  Court,  on  appeal,  reversed  this 
decree,  pronounced  the  sale  illusory,  and  award- 
ed a  moiety  of  the  proceeds  to  the  claimants 
OS  salvage,  and  decreed  payment  of  the  residue 
to  the  libelants.  From  this  decree  the  claim- 
ants took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Chas.  O'Connor  and  Stevens  0.  Hoxie^ 
for  the  appellants: 

I.  The  decree  of  the  Circuit  Court  cannot  be 
sustained,  unless,  by  an  unbending  rule  which 
admits  of  no  exception  or  qualification,  the 
power  of  the  master  to  sell  is  absolutely  limited 
to  a  sale  by  auction,  with  the  advantage  of  free 


NOTB. — See  note  to  Thomas  v.  Osborn,  supra. 
What  Is  sslvage.  Who  Is  salvor.  Bstes  of  salTHge. 
See  note  to  Stratton  v.  Jarvis,  8  U  ed.  U.  S.  846. 

Power  of  master  to  sell  vessel. 

The  master  has  power,  by  virtue  ot  his  office,  to 
sell  the  ship.  In  rsaes  of  eitreme  necnsslty,  acting 
In  good  '■>(■>  ""d  for  the  general  benefit  of  all  con- 
eemed.  Robertson  v.  Clark,  1  Blng.  445 :  lluyman 
V.  Molton,  S  Esp.  6S ;  Reed  v.  Dsrvy,  10  Bast,  143  : 
Somes  V.  Sugrue,  4  C.  *  P.  270 ;  The  Fanny  and  El- 
mlra.  Edw.  Adm.  118 ;  Allen  v.  Sugrue,  8  B.  *  C 


B61 ;  Jdle  v.  Royal  Ex.  Ina  Co.  8  Taunt.  7S5 ;  Read 
V.  Bonham,  8  Brod.  &  Blng.  147 :  Green  v.  Royal 
Ez.  Ins.  Co.  6  Taunt.  68 ;  Jordan  v.  Warren  Ins. 
Co.  1  Story,  842;  8.  C.  4  Law  Rep.  12;  tflston  v. 
Lord,  1  Blatchf.  864  ;  The  Amelle.  6  Wall.  18 :  Cope- 

3 Hid  Mar.  Ina.  Co.  v.  Barteaux,  L.  B.  6  P.  C.  819: 
2  L.  T.  N.  8.  610 ;  28  W.  B.  892 ;  Stephenson  T. 
Pis.  etc.  Ins.  Co.  64  Me.  66 ;  The  Catherine.  1  Kns. 
L.  *  Bq.  67 ;  Patapsco  Ins.  Co.  v.  Southgate,  6  l^t. 
604 ;  Butler  v.  Hurray,  SO  N.  T.  88. 
The  proof  of  necessity  must  be  clear,  beyond  a 
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eompetition  between  rival  parcliasers.  If  in 
any  case  or  under  any  circumstances,  he  may 
sell  by  private  contract  to  a  single  purchaser, 
the  decree  is  erroneous. 

(a)  The  authority  of  the  master  to  sell  in 
cases  of  extreme  necessity  like  the  present,  is 
as  a  general  proposition  definitely  settled. 
Even  where  there  is  only  "a  probability  of 
loss,  and  it  is  made  more  hazardous  by  every 
day's  delay,"  to  act  promptly  and  tliereby  "to 
save  something;  for  the  benefit  of  all  concerned, 
though  but  little  be  saved,"  it  his  imperative 
duty. 

Abb.  Ship.  5  Am.  ed.  pp.  14,  10;  Abb.  Ship, 
note  to  p.  10;  The  Sarah  Ann,  2  Sumn.  215; 
N.  E.  Ins.  Co.  V.  The  Sarah  Ann,  13  Pet.  387. 

(b)  The  master  of  the  Richmond  had  no 
other  resort  for  the  purpose  of  saving  anything, 
than  the  sale  which  he  made. 

Even  if  transportation  to  the  shore  was 
liracticable,  every  witness  who  was  examined 
testifies  that  preser\-ation  there,  through  the 
long  winter  then  approaching,  was  not  possible. 

That  freighting  or  salvage  services  were  un- 
known in  those  regions  and  would*  not  have 
been  undertaken  by  anyone,  is  still  more  dis- 
tinctly established  by  the  proofs. 

1  Seward's  Works,  p.  242;  The  Boston,  1 
Sumn.  335,  33G;  Eli/jibeth  and  Jane,  1  Ware, 
2H. 

Tlie  freight,  even  as  far  as  the  Sandwich  Is- 
lands, if  obtained  by  a  miracle,  would  have  ex- 
ceeded the  alleged  maximum  allowance  in  salv- 
age cases. 

A  salvage  service  would  involve  a  transporta- 
tion over  25,000  miles  for  adjudication.  A 
judgment  in  rem  in  a  foreign  intermediate  ad- 
miralty, would  not  be  regular  or  binding;  nor 
if  so,  would  it  be  beneficial  to  these  libelants. 

The  Wm.  Hamilton.  3  Hagg.  168. 

(c)  There  was  no  want  of  ordinary  judgment 
or  prudence  in  the  manner  of  the  sale. 

Notice  was  given  to  every  veasel  within 
reach;  and  considering  the  season,  the  little  ex- 
perience yet  had  in  those  seas  in  respect  to  the 
time  of  its  closing,  and  the  great  danger  there 
was  that  the  Richmond  miglit  go  to  pieces  in 
«ase  of  any  delay,  prudence  dictated  the  ear- 
liest possible  action. 

Tlie  event  is  not  the  proper  test;  but  if  ap- 
plied here,  it  would  favor  the  master's  decision. 
He  could  not  have  induced  these  three  ships  to 
lie  idle,  and  to  lie  still  in  an  unlucky  spot  until 
tbe  18th  of  August,  waiting  for  customers. 

The  weight  of  evidence  is,  that  as  much  was 
obtained  as  could  have  been  gotten  if  there 
were  numerous  bidders. 

(d)  There  is  not  the  remotest  ground  for  im- 
{rating  fraud  or  ill  motive  to  anyone  concerned. 

There  was  evidently  a  total  absence  of  con- 
cert between  the  three  purchasing  masters,  and 
tbe  weight  of  evidence  is,  that  The  Junior  got 
the  greatest  amount  of  bone. 


The  small  price  given  for  the  wreck,  is  like 
what  frequently  happens  at  regular  auction 
sales  with  full  competition. 

7  Law  Rep.  378;  C  Cow.  271. 

The  testimony  of  Reeve  and  Cherry  should 
be  wholly  rejected,  as  incompetent  because  of 
their  interest. 

The  Boston,  1  Sumn.  328. 

They  are  evidently  uncandid,  self-impeached 
in  a  considerable  degree,  and  are  contradicted 
in  many  particulars. 

The  Jane,  2  Hagg.  338 ;  The  Boston,  1  Sumn. 
345. 

The  decree  of  the  Circuit  Court  appears  to 
borrow  some  of  its  principles  from  analogy  to 
the  position  assumed  as  law,  that  a  contract  be- 
tween salvors  and  the  saved,  made  at  sea,  is 
necessarily  and  per  se  void.  Such  is  not  the 
case;  and  the  most  that  can  be  said  on  that 
head  is,  that  the  nature  of  tbe  subject  gives 
apparently  more  occasion  to  the  "Chancery  of 
the  sea"  than  the  chancery  of  the  land,  to 
vacate  oppressive  and  unreasonable  contracts. 

There  are  two  obiter  dicta  to  that  effrct  in  1 
Bee,  pp.  130-139.  But  the  English  authorities, 
and  those  in  the  American  admiralty,  includ- 
ing this  court,  are  merely  that  such  agreements 
must  appear  to  be  fair  and  reasonable. 

The  True  Blue,  2  W.  Rob.  170;  The  Graces, 
2  W.  Rob.  294;  Tlie  Westminster,  1  W.  Rob. 
235;  The  Industry,  3  Hagg  203,  205;  The  »Iul- 
grave,  2  Hagg.  77;  The  Emulous,  I  Sumn. 
210;  Houseman  ▼.  The  N.  Carolina,  15  Pet. 
45. 

3.  Tbe  libelants  e|T  in  supposing  that  the 
law  of  nature  which  enforces  tlie  saving  of  life 
AS  a  duty,  has  any  force  in  relation  to  the  sav- 
ing of  property. 

The  Boston,  1  Sumn.  336:  The  Zephyr,  2 
Ha.sg.  43;  The  Ganges,  1  Notes  of  Cases,  87: 
The  Margaret,  2  Hagg.  48,  note. 

4.  It  is  not,  as  claimed  by  the  libelants,  a 
fixed  and  invariable  rule,  that  salvage  in  cases 
of  derelict  shall  not  exceed  one  half  the  value; 
and  if  such  appears  to  be  the  rule  in  all  former 
decisions,  the  present  is  a  new  case  in  all  its 
features,  and  would  require  a  higher  compensa- 
tion. 

(a)  Tills  moiety  practice  has  a  very  barbar- 
ous origin,  and  is  entitled  to  no  respect.  The 
authorities  all  show  that  it  has  no  binding 
force,  the  allowance  being  merely  discretion- 
ary. 

The  Aquila,  1  C.  Rob.  41,  47,  note;  1  Sumn. 
214;  1  Story,  323;  1  Ware,  30;  Bobson  t.  The 
Huntress,  2  Wall.  Jr.  70. 

(b)  The  instances  of  salvage  service  to  be 
found  in  the  books,  are  confined  to  the  high- 
ways of  commerce  and  within  comparatively 
narrow  spaces. 

There  is  no  recorded  judgment  upon  the  salv- 
age to  be  allowed  for  rescuing  property  from 


donht.  It  must  be  sbown  not  only  that  there  was 
need  et  repairs,  but  also  that  it  was  Impossible  to 
procure  money  for  that  purpose.  Read  v.  Uoobam, 
S  Brod.  *  BlDg.  147 ;  Tbe  Fanny  and  Blmlra,  Edw. 
Adm.  118. 

This  Is  DOW  the  settled  law  of  Bngland,  though 
there  was  fomsrly  great  doobt  of  tbe  master's 
■owcr  to  sell  the  vessel  under  any  circumstances. 
The  mle  In  the  Cnlted  SUtes  is  substantially  the 
same  as  In  Bngland.  Amer.  Ina  Co.  v.  Center, 
4  Wend.  46 ;  Patapaoo  Ina.  Co.  t.  Soutbgatc,  S  Pet. 
Ik  li.  ed. 


604;  S  Kent  Com.  1T4,  175;  Center  v.  Amer.  In*. 
Co.  7  Cow.  664  ;  Tbe  Tllton,  5  Mason,  460 ;  Gor- 
don V.  Farm.  Mat.  Ins.  Co.  2  Pick.  249 :  Tbe  Sarah 
Aon,  2  Sumn.  206;  Winn  v.  Col.  Ins.  Co.  12  l*lck. 
279 :  Fountain  v.  Pbsnlx  Ins.  Co.  11  Johns.  293. 

Unless  the  necessity  exist,  notwithstanding  tbe 
master  may  have  acted  In  good  faith,  and  in  the  ex- 
ercise of  a  sound  discretion,  the  title  of  tbe  own- 
er Is  not  devested ;  neither  presence  at  the  sale  of 
owner's  agent,  nor  abandonment  to  nnderwrlters 
will  ratify  It.  The  Tllton.  6  Mason,  465 ;  0  Pick.  406 ; 
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shipwreck,  under  circumstances  at  all  compara- 
Itle  with  the  present  case. 

The  Martha,  3  Hagg.  434;  The  Elliotta,  2 
Dod.  76;  The  Effort,  3  Hagg.  166;  L'Esper- 
ance,  1  Dod.  49;  Sprague  v.  140  Bbls.  of  Flour, 
2  Story,  197;  Peisch  v.  Ware,  4  Cranch,  340; 
The  Reliance,  2  Hagg.  00,  note;  The  Jubilee,  3 
Hagg.  43,  note;  The  Jonge,  6  C.  Rob.  322; 
Hon^and  v.  210  Bbls.  Oil.  7  Law  Rep.  377 ;  The 
Swan,  I  W.  Rob.  70. 

5.  Tlie  power  of  the  master  to  sell  in  a  case 
of  e.xtreme  necessity,  allows  him  to  sell  as  he 
may.  In  the  polar  regions,  where  it  is  im- 
possible to  perform  the  duty  of  agent  for  all 
concerned  in  the  methods  usually  employed 
within  the  territory  of  trade  and  civilization, 
he  may  still  save  what  can  be  saved,  by  using 
such  means  as  present  themselves. 

Mr.  Daniel  Lord,  for  appellees: 

1.  Tlie  whole  transaction  was  in  its  nature 
a  salvage  from  a  ship  in  hopeless  distress  on 
the  high  seas  and  near  an  uninhabited  coast, 
with  a  master  and  crew  dependent  on  the  other 
ships,  which  master  was  willing,  and  had  of- 
fered, to  give  all  the  cargo,  in  order  to  be  taken 
directly  home,  after  a  three  years'  voyage.  It 
therefore  belong  to  courts  of  admiralty,  to 
judge  it  by  its  own  rules  of  humanity,  policy 
and  justice. 

In  all  eases  within  the  admiralty  jurisdic- 
tion, the  court,  as  the  chancery  of  the  sea, 
supervises  all  attempted  contracts,  where  dis- 
tress of  a  ship  or  her  crew  entered  into  the 
transaction. 

To  allow  contracts  between  parties  depend- 
ent for  salvage  service  and  salvors  to  be  valid, 
would  defeat  the  jurisdiction  of  admiralty  en- 
tirely. 

Ck>wel  T.  The  Brothers,  Bee,  136;  Shutz  ▼. 
The  Mary,  Bee  139:  The  Emulous,  1  Sumn. 
C.  C.  210;  The  Henry  Ewbank,  1  Sumn.  416; 
Bearse  v.  340  Pigs  Ctopper,  1  Story,  323;  Laws 
of  Oleron,  ch.  4;  Godolphin,  art.  4;  1  Pet. 
Adm.  App.  arts.  4  and  0;  Tlie  Packet,  3  Mas. 


235,  260 ;  La  Isabel,  1  Dod.  273 ;  Tlie  Augusta, 
1  Dod.  283;  8  Jurist,  716;  The  Westminster,  1 
W.  Rob.  230.  I 

2.  The  form  of  sale  attempted  to  be  mad» 
the  means  of  devesting  the  property  of  th« 
wrecked  ship  and  cargo,  was  invalid  in  law; 
and  in  substance  and  in  circumstance,  fraud- 
ulent as  to  the  owners  of  the  property. 

There  was  no  market  nor  any  market  value 
at  the  time  and  place  of  sale,  whereby  the  form 
of  a  sale  could  afford  any  test  of  actual  value. 
There  was  no  c(»npetition  or  expectation  of  it 
by  those  who  were  to  attend  the  sale;  and  the 
whole  question  of  adequacy  of  price  or  reason- 
ableness of  conduct,  is  as  open  as  it  would  have 
been  without  the  formality;  it  remains  purely 
a  mirstinn  of  salvage. 

The  Tilton,  6  Mas.  477;  The  Sarah  Ann,  2 
Sumn.  217;   8.  C.   13  Pet.  402. 

The  form  of  the  sale  was  contrived,  arranged 
and  conducted,  not  by  the  master  of  the 
wrecked  ship,  but  by  his  brother,  the  master 
of  the  saving  ship,  and  his  associates,  masters 
of  the  other  ships,  to  whom  the  master  of  the 
wrecked  ship  had  offered  to  abandon  all,  for  the 
sake  of  a  speedy  passage  home. 

The  absence  of  all  arrangement  to  protect  the 
interest  of  the  sellers  as  to  quantity,  security 
for  price,  means  of  examination  of  detail,  and 
mode  of  selling,  would  have  avoided  this  form 
of  a  sale,  if  made  under  any  circumstances. 
The  transaction  remains  wholly  open  to  be  ad- 
judged as  in  a  case  of  salvage. 

3.  The  salvage  awarded  was  liberal,  and  ful- 
ly and  generously  stiilicient. 

Tliere  was  no  danger  worth  remunerating; 
none  beyond  any  shore  salvage. 

The  attempt  to  show  that  it  was  as  well  to 
All  up  the*8liips  by  catching  whales  and  trying 
out  the  oil,  entirely  failed  and  is  intrinsically 
incredible. 

The  relations  between  the  parties  to  the 
wrecked  ship  and  cargo  and  the  two  saving 
ships,  would  have  prevented   and  should   pre- 


U.  8.  ▼.  The  Etta,  4  Am.  Law  Keg.  88 ;  The  Henry, 
Blatchf.  4  a.  4«5 ;  Ward  v.  Peek.  18  How.  267.  The 
necessltv  and  good  faith  must  concur.  The  Hcnrv, 
Blatchf.  ft  U.  465 ;  4  Camp.  138 :  4  Wend.  4.~> ;  The 
Amelia,  Swavey's  Adm.  145 ;  Hunter  v.  Pnrker. 
T  M.  A  W.  322 ;  6  Wall.  18 ;  The  William  Gary,  3 
Ware.  813.  It  has  been  held  that  the  master  has 
authority  to  sell  only  on  a  foreign  shore,  and  not 
In  country  where  owner  lives.  Scull  v.  Briddle,  2 
Wash.  ISO. 

Mr.  Justice  Story  rejected  this  distinction,  and 
held  that  If  such  an  argent  necessity  exists  as  ren- 
ders every  delay  highly  perilous,  or  ruinous  to  the 
Interests  of  all  concerned,  the  duty  of  the  master 
Is  the  same,  whether  the  vessel  be  stranded  on  the 
home  shore  or  on  a  foreign  shore:  whether  the 
owner's  residence  be  near  or  at  a  distance.  The 
Sarsb  Ann,  2  Sumn.  215.  This  view  was  affirmed 
by  the  Supreme  Court.  New  Eng.  Ins.  Co.  v.  The 
Sarah  Ann,  18  Pet.  387. 

If  the  voyage  Is  broken  up  In  the  coarse  of  It,  by 
ungovernable  circumstances,  the  master  may.  In 
that  esse,  even  sell  the  ship  or  cargo,  provided  he 
act  In  good  faith,  for  the  good  of  all  concerned, 
and  In  a  case  of  supreme  necessity,  which  sweeps  all 
ordinary  roles  before  It.  Cannon  v.  Meabern,  1 
BIng.  243;  Fanny  ft  BImlra.  Edw.  Adm.  117 ;  Read 
T.  Bonham,  3  Brod.  ft  BIng.  147 ;  Scull  v.  Briddle, 
2  Wash.  160 ;  The  Tilton,  5  Mssoo,  476 ;  Hayman  v. 
Uoltoa,  6  E»p.  65 ;  Mills  v.  Fletcher,  Doug.  219 ; 
Idle  V.  Boyal  Ex.  Ins.  Co.  8  Tnunt.  756:  Freeman 
V.  Bast  iDd.  Co.  2  Ban.  ft  Aid.  617 ;  Bobertson  v. 
asrkc,  1  BIng.  445. 

The  necessity  Is  not  physical,  bat  moral,  amount- 
ing to  strong  and  vehement  exigency.  It  may  he 
aroperly  determined  by  considering  whether,  on- 
er like  circumstances,  a  sale  would  have  been 
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made  by  a  considerate  owner,  for  bis  own  Interest, 
und  that  of  all  concerned.  Uoblnson  v.  Com.  Ins. 
Co.  3  Sumn.  220 ;  Pope  v.  NIckerson,  3  Story,  465 : 
S.  C.  T  haw  Rep.  471 ;  see,  also.  Amer.  Ins.  Co.  v. 
Ogden,  15  Wend.  582;  The  Lord  Cochrane,  8  Jar. 
716. 

When  nothing  better  can  be  done  for  the  owner, 
or  those  concerned  In  the  venture.  The  Ametle,  6^ 
Wsll.  18:  Kits  V.  The  Amelle.  2  Cliff.  440;  Cham- 
bers V.  Ursntson,  7  Bosw.  414  ;  Chambers  v.  Ander- 
ton,  2  B.  ft  C.  693 ;  when  vessel  is  total  wreck — 
last  case  and  Ireland  v.  Thompson,  4  C.  B.  14».  If 
the  expense  of  repairs  would  exceed  the  value  of 
the  vessel  when  repaired — Uordon  v.  Mass.  F.  ft  M. 
Ins.  Co.  2  Pick.  249. 

There  must  be  a  moral  necessity.  The  captain  Is 
an  agent  from  necessity,  and  his  conduct  will  be 
closel.v  scanned.  Uarlman  v.  The  Will,  4  Pa.  L.  J. 
Keu.  ;!uO. 

If  the  master  can  consnlt  the  owner  within  a  rea- 
sonable time,  be  Is  bound  to  do  so.  The  Amelle. 
6  Wall.  18 :  Gates  v.  Thompson,  57  Me.  442 ;  N. 
Eng.  Ins.  Co.  v.  The  Sarah.  Ann,  13  Pet.  387 ;  Pierce 
T.  Ocean  Ins.  Co.  18  Pick.  83. 

So  the  sale  by  the  master  of  snch  parts  of  the  ves- 
sel as  belong  to  part  owners  who  were  not,  bat  might 
have  been  notified  by  telegraph  In  season  to  act  in 
the  premises  before  the  sale.  Is  void.  Miller  v. 
Thompson,  60  Me.  323 ;  see  Pike  v.  Balch,  M  Me. 
302. 

In  the  sale  of  a  stranded  vessel  by  the  master, 
there  Is  no  Implied  warranty  of  his  right  to  sell,  if 
the  purchaser  has  every  opportunity  of  examining 
her  and  ascertaining  whether  she  Is  In  such  a  state 
as  to  give  the  master  authority  to  sell  her  as  a 
wreck.  Page  v.  Cowasjee  Eduljee,  L.  B.  1  P.  C.  127. 

1*  How. 


Digitized  by 


Google 


186«. 


Post  v.  Jones. 


lSO-162 


vent  the  latter  from  stripping  the  former, 
whether  by  a  pretended  sale  or  on  a  real  claim 
of  salvage. 

The  appellate  court  will  not  disturb  an  ad- 
judication of  salvage,  unless  largely  erroneous. 

The  Sybil,  4  Wheat.  98;  Hobart  v.  Drogan,  10 
Pet.  108. 

Mr.  Justice  Orier  delivered  the  opinion  of  the 
<x>urt: 

The  libelants,  owners  of  the  ship  Richmond 
and  cargo,  filed  the  libel  in  this  case  for  an  ad- 
justment of  salvage. 

They  allege  that  the  ship  Richmond  left  the 
port  of  Cold  Springs,  Long  Island,  on  a  whaling 
voyage  to  the  North  and  South  Pacific  Ocean, 
in  July,  1846;  that  on  the  2d  of  August,  1849, 
in  successful  prosecution  of  her  voyage,  and 
having  nearly  a  full  cargo,  she  was  run  upon 
some  rocks  on  the  coast  of  Bchring's  Straits, 
About  a  half  mile  from  shore ;  that  while  so  dis- 
abled, the  whaling  ships  Elisabeth  Frith  and 
The  Panama,  being  in  the  same  neighborhsod, 
and  about  to  return  home,  but  not  having  full 
cargoes,  each  took  on  board  some  seven  or  eight 
hundred  barrels  of  oil,  and  a  large  quantity 
of  whalebone  from  the  Riclunond ;  that  these 
vessels  have  arrived  in  the  port  of  Sag  Harbor, 
and  their  owners  are  proceeding  to  sell  said  oil, 
«tc.,  without  adjusting  or  demanding  salvage, 
unjustly  setting  up  a  pretended  sale  of  The 
Richmond  and  her  cargo  to  them  by  her  master. 

The  libelants  pray  to  have  possession  deliv- 
ered to  them  of  the  oil,  etc.,  or  its  proceeds,  if 
sold,  subject  to  "salvage  and  freight." 

The  claimants,  who  are  owners  of  the  ships 
Kritli  and  Panama,  allege,  in  their  answer,  that 
The  Richmond  was  wholly  and  irrevocably 
wrecked;  that  her  officers  and  crew  had  aban- 
doned her,  and  gone  on  a  barren  and  uninhab- 
157*]  ited  shore  near  by;  that  'there  were  no 
inhabitants  or  persons  on  that  part  of  the  globe 
from  whom  any  relief  could  be  obtained,  or  who 
would  accept  her  cargo,  or  take  charge  thereof, 
for  a  salvage  compensation;  thai  the  cargo  of 
The  Richmond,  though  valuable  in  a  good  mar- 
ket, was  of  little  or  no  value  where  she  lay; 
that  the  season  during  which  it  was  practicable 
to  remain  was  nigh  its  close;  that  the  entire 
de!>truction  of  both  t'essel  and  cargo  was  in- 
evitable, and  the  loss  of  the  lives  of  the  crew 
almost  certain;  that,  under  these  circum- 
stances, the  master  of  The  Riclunond  concluded 
to  sell  the  vessel  at  auction,  and  so  much  of  her 
cargo  as  was  desired  by  the  persons  present, 
which  was  done  on  the  following  day,  with  the 
assent  of  the  whole  ship's  company. 

Respondents  aver  that  this  sale  was  a  fair, 
honest  and  valid  sale  of  the  property,  made 
from  necessity,  in  good  faith,  and  for  the  best 
interests  of  all  concerned,  and  that  they  are  the 
rightful  and  bona  fide  owners  of  the  portions  of 
the  cargo  respectively  purchased  by  them. 

The  District  Court  decreed  in  favor  of  claim- 
ants; on  appeal  to  the  Circuit  Court,  this  de- 
eree  was  reversed;  the  sale  was  pronounced 
void,  and  the  respondents  treated  as  salvors 
only,  and  permitted  to  retain  a  moiety  of  the 
proceeds  of  the  property  as  salvage. 

The  claimants  have  appealed  to  this  court, 
and  the  questions  proposed  for  our  considera- 
tion are,  Ist,  whether,  under  the  peculiar  cir- 
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cumstances  of  this  ease,  the  sale  should  be 
treated  as  conferring  a  valid  title;  and  if  not, 
2d,  whether  the  salva^  allowed  was  sufficient. 
1.  In  the  examination  of  the  first  question, 
we  shall  not  inquire  whether  there  is  any  truth 
in  the  allegation  that  the  master  of  The  Rich- 
mond was  in  such  a  state  of  bodily  and  mental 
infirmity  as  to  render  him  incapable  of  acting 
or  whether  he  was  governed  wholly  by  the  un- 
due influence  and  suggestions  of  his  brother, 
the  master  of  The  Frith.  For  the  decision  of 
this  point,  it  will  not  be  found  necessary  to  im- 
pute to  him  either  weakness  of  intellect  or  want 
of  good  faith. 

It  cannot  be  doubted  that  a  master  has  power 
to  sell  both  vessel  and  cargo  in  certain  cases  of 
absolute  necessity.  This,  though  now  the  re- 
!  ceived  doctrine  of  the  modern  English  and 
!  American  cases,  has  not  been  universally  re- 
ceived as  a  principle  of  maritime  law.  The 
Consulado  del  Mare  (art.  253)  allows  the  mas- 
ter a  power  to  sell,  when  a  vessel  becomes  uii- 
sea worthy  from  age;  while  the  laws  of  Oleron 
and  Wisby,  and  the  ancient  French  ordinances, 
deny  such  power  to  the  master  in  any  case.  The 
reason  given  by  Valin  is,  that  such  a  permis- 
sion, under  any  circumstances,  would^tend  to 
encourage  fraud.  But,  while  the  power  is  not 
denied,  its  exercise  should  be  closely  scrutin- 
ized *by  the  court,  lest  it  be  abused.  [*1&8 
Without  pretending  to  enumerate  or  classify 
the  multitude  of  cases  on  this  subject,  or  to 
state  all  the  possible  conditions  under  which 
this  necessity  may  exist,  we  may  say  that  it  is 
applied  to  cases  where  the  vessel  is  disabled, 
stranded,  or  sunk;  where  the  master  has  no 
means  and  can  raise  no  funds  to  repair  her 
so  as  to  prosecute  his  voyage;  yet,  where  the 
spes  recuperandi  may  have  a  value  in  the  mar- 
ket, or  the  boats,  the  anchor,  or  the  rigging, 
are  or  may  be  saved,  and  have  a  value  in  mar- 
ket; where  the  cargo,  though  damaged,  has  a 
value,  because  it  has  a  market,  and  it  may 
be  for  the  interest  of  all  concerned  that 
it  be  sold.  All  the  cases  assume  thie  fact 
of  a  sale,  in  a  civilized  country,  where  men 
have  money,  where  there  is  a  market  and 
competition.  They  have  no  application  to 
wreck  in  a  distant  ocean,  where  the  property 
is  derelict,  or  about  to  become  so,  and  the  per- 
i  son  who  has  it  in  his  power  to  save  the  crew  and 
salve  the  cargo  prefers  to  drive  a  bargain  with 
the  master.  The  necessity  in  such  a  case  may 
be  imperative,  because  it  is  the  price  of  safety, 
but  it  is  not  of  that  character  which  permits 
the  master  to  exercise  this  power. 

As  many  of  the  circumstances  attending  this 
case  are  peculiar  and  novel,  it  may  not  be  im- 
proper to  give  a  brief  statement  of  them.  The 
Richmond,  after  a  ramble  of  three  years  on  the 
Pacific,  in  pursuit  of  whales,  had  passed 
through  the  sea  of  Anadin,  and  was  near  Behr- 
ing's  Straits,  in  the  Arctic  Ocean,  on  the  2d  of 
August,  1840.  She  had  nearly  completed  her 
cargo,  and  was  about  to  return;  but,  during 
a  dick  fog,  she  was  run  upon  rocks,  within 
half  a  mile  of  the  shore,  and  in  a  situation 
from  which  it  was  impossible  to  extricate  her. 
the  master  and  crew  escaped  in  their  boats 
to  the  shore,  holding  communication  with  the 
vessel,  without  much  difficulty  or  danger.  They 
could  probably  have  transported  the  cargo  to 
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the  beach,  but  this  would  have  been  unprofit- 
able labor,  as  its  condition  would  not  have  been 
improved.  Tliough  saved  from  the  ocean,  it 
would  not  have  been  safe.  The  coast  was  bar- 
ren; the  few  inhabitants,  savages  and  thieves. 
This  ocean  is  navigable  for  only  about  two 
months  in  the  year;  during  the  remainder  of 
the  year  it  is  sealed  up  with  ice.  The  winter 
was  expected  to  commrncc  within  fifteen  or 
twenty  days,  at  farthest.  The  nearest  port  of 
safety  and  general  commercial  intercourse  was 
at  the  Sandwich  Islands,  five  thousand  miles 
distant.  Their  only  hope  of  escape  from  this 
inhospitable  region  was  by  means  of  other 
whaling  vessels,  which  were  known  to  be  cruis- 
ing at  no  great  distance,  and  who  had  been  in 
company  with  The  Richmond,  and  had  pursued 
the  same  course. 

On  the  6th  of  August  the  fog  cleared  ofT,  and 
159*]  the  ship  Elizabeth  'Frith  was  seen  at  a 
short  distance.  The  officers  of  The  Richmond 
immediately  went  on  board,  and  the  master  in- 
formed the  master  of  The  Frith  of  the  disaster 
which  had  befallen  The  Richmond.  He  re- 
quested him  to  take  his  crew  on  board,  and 
said,  "you  need  not  whale  any  more;  there  is 
plenty  of  oil  there,  which  you  may  take,  and 
get  away  as  soon  as  possible."  On  the  follow- 
ing day  they  took  on  board  the  Frith  about  .^00 
barrels  of  oil  from  The  Richmond.  On  the  6th, 
The  Panama  and  The  Junior  came  near;  they 
bad  not  quite  completed  their  cargoes;  as 
there  was  more  oil  in  The  Richmond  than  they 
could  all  take,  it  was  proposed  that  they  also 
should  complete  their  cargoes  in  the  same  way. 
Captain  Tinkham,  of  The  Junior,  proposed  to 
take  part  of  the  crew  of  The  Riclunond,  and 
said  he  would  take  part  of  the  oil,  "provided 
it  was  put  up  and  sold  at  auction.  "In  pursu- 
ance of  this  suggestion,  advertisements  were 
posted  on  each  of  the  three  vessels,  signed  by 
or  for  the  master  of  The  Richmond.  On  the 
following  day  the  forms  of  an  auction  sale  were 
enacted;  the  master  of  The  Frith  bidding  $1 
per  barrel  for  as  much  as  he  needed,  and  tlie 
others  seventy-five  cents.  The  ship  and  tackle 
were  sold  for  $5;  no  money  was  paid,  and  no 
account  kept  or  bill  of  sale  made  out.  Each 
vessel  took  enough  to  complete  her  cargo  of  oil 
and  bone.  The  transfer  was  effected,  in  a 
conple  of  days,  with  some  trouble  and  labor, 
but  little  or  no  risk  or  danger,  and  the  vessels 
immediately  proceeded  on  their  voyage,  stop- 
ping as  usual  at  the  Sandwich  Islands. 

Now,  it  is  evident,  from  this  statement  of  the 
facts,  that  although  The  Richmond  was  strand- 
ed near  the  shore  upon  which  her  crew  and 
even  her  cargo  might  have  been  saved  from  the 
dangers  of  the  sea,  they  were  really  in  no  bet- 
ter situation  as  to  ultimate  safety  than  if 
foundered  or  disabled  in  the  midst  of  the  Pa- 
cific Ocean.  The  crew  were  glad  to  escape  with 
their  lives.  The  ship  and  cargo,  though  not 
actually  derelict,  must  necessarily  have  been 
abandoned.  The  contrivance  of  an  auction  sale, 
under  such  circumstances,  where  the  master  of 
The  Richmond  was  hoixiless,  helpless  and  pos- 
•ire — ^where  there  was  no  market,  no  money, 
no  competition — ^where  one  party  had  absolute 
power  and  the  other  no  choice  but  submission 
— where  the  vendor  must  take  what  is  offered 
or  get  nothing — is  a  tran.saction  which  has  no 


characteristic  of  a  valid  contract.  It  has  been 
contended  by  the  claimants  that  it  would  be  a 
great  hardship  to  treat  this  sale  as  a  nullity, 
and  thus  compel  them  to  assume  the  character 
of  salvors,  because  they  were  not  bound  to 
save  this  property,  especially  at  so  great  a  dis- 
tance from  any  port  of  safety,  and  in  a  place 
where  they  could  have  completed  their  cargo  in 
a  short  time  from  their  own  'catchings,  [*160 
and  where  salvage  would  be  no  compensation 
for  tlie  loss  of  this  opportunity.  The  force 
of  these  arguments  is  fully  appreciated  but  we 
think  they  are  not  fully  sustained  by  the 
facts  of  the  case.  Whales  may  have  been 
plenty  around  their  vessels  on  the  6th  and  7th 
of  August,  but,  judging  of  the  future  from  the 
past,  the  anticipation  of  filling  up  their  cargo 
in  the  few  days  of  the  season  in  which  it  would 
be  safe  to  remain,  was  very  uncertain,  and 
barely  probable.  The  whales  were  retreating  to- 
ward the  north  pole,  where  they  could  not  be 
pursued,  and,  though  seen  in  numbers  on  one 
day,  they  would  disappear  on  the  next;  and 
even  when  seen  in  greatest  numbers,  their  cap- 
ture was  uncertain.  By  this  transaction,  the 
vessels  were  enabled  to  proceed  at  once  on  their 
home  voyage;  and  the  certainty  of  a  liberal 
salvage  allowance  for  the  property  rescued  will 
be  ample  comi)eiisation  for  the  possible  chance 
of  greater  profits,  by  refusing  their  aasistanoe 
in  saving  their  neighbor's  property. 

It  has  been  contended,  also,  that  the  sale  was 
justiTiable  and  valid,  because  it  was  better  for 
the  interests  of  all  concerned  to  accept  what 
was  offered  than  suffer  a  total  loss.  But  this 
argument  proves  too  much,  aa  it  would  justify 
every  sale  to  a  salvor.  Courts  of.  admiralty 
will  enforce  contracts  made  for  salvage  service 
and  salvage  compensation,  where  the  salvor  ha* 
not  taken  advantage  of  his  power  to  make  an 
unreasonable  bargain;  but  they  will  not  toler- 
ate the  doctrine  that  a  salvor  can  take  the  ad- 
vantage of  his  situation,  and  avail  himself  of 
the  calamities  of  others  to  drive  a  bargain ;  nor 
will  they  permit  the  performance  of  a  public 
duty  to  b^  turned  into  a  traffic  of  profit.  See 
1  Sumn.  210.  The  general  interests  of  com- 
merce will  be  much  t«tter  promoted  by  requir- 
ing the  salvor  to  trust  for  compensation  to  the 
liberal  recompense  usually  awarded  by  courts 
for  such  services.  We  are  of  opinion,  there- 
fore, that  the  claimants  have  not  obtained  a 
valid  title  to  the  property  in  dispute,  but  must 
be  treated  as  salvors. 

2.  As  to  the  amount  of  salvage. 

While  we  assent  to  the  general  rule  stated 
by  this  court,  in  Hobart  v.  Drogan,  10  Pet. 
119,  that  "it  is  against  policy  and  public  con- 
venience to  encourage  appeals  of  this  sort  in 
matters  of  discretion,"  yet  it  is  equally  true, 
that  where  the  law  gives  a  party  an  appeal,  he 
has  a  right  to  demand  the  conscientious  judg- 
ment of  the  appellate  court  on  every  question 
arising  in  the  cause.  Henee  many  cases  are 
found  where  the  appellate  court  have  either  in- 
creased or  diminisned  the  allowance  of  salvage 
originally  made,  even  where  it  did  not  "violate 
any  of  tne  just  principles  which  should  regu- 
late the  subject.^  See  The  Thetis,  2  Knapp, 
410. 

'Where  it  is  not  fixed  by  statute,  the  [*iai 
amount  of  salvage  must  necessarily  rest  on  an 
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enlarged  discretion,  according  to  the  circum- 
stances of  each  case. 

The  case  before  us  is  properly  one  of  dere* 
lict.  In  such  cases,  it  has  frequently  been  as- 
serted, as  a  general  rule,  that  the  compensation 
should  not  be  more  than  half  nor  less  than  a 
third  of  the  property  saved.  But  we  agree 
with  Dr.  Lushington  (Tlie  Florence,  20  E.  L.  & 
C.  R.  622)  -'that  the  reward  in  derelict  cases 
should  be  governed  by  the  same  principles  as 
other  salvage  cases — namely:  danger  to  prop- 
erty, value,  risk  of  life,  skill,  labor,  and  the 
duration  of  the  service;"  and  that  "no  valid 
reason  can  be  assigned  for  fixing  a  reward  for 
salving  derelict  property  at  a  moiety  or  any 
given  proportion;  and  that  the  true  principle 
is,  adequate  reward,  according  to  the  circum- 
stances of  the  case."  See,  also,  The  Thetis, 
cited  above. 

The  peculiar  circumstances  of  this  case, 
which  distinguish  it  from  all  others,  and  which 
would  justify  the  most  liberal  allowance  for 
salvage,  is  the  distance  from  the  home  port, 
twcnty-.seven  thousand  miles;  and  from  the 
Sandwich  Islands,  the  nearest  port  of  safety, 
five  thousand  miles.  The  transfer  of  the  prop- 
erty from  the  wreck  required  no  extraordinary 
exertions  or  hazards,  nor  any  great  delay.  The 
greatest  loss  incurred  was  the  possible  chance, 
that  before  the  season  closed  in,  the  salving  ves- 
sels might  have  taken  a  full  cargo  of  their  own 
oil.  But  we  think  this  uncertain  and  doubtful 
speculation  will  be  fairly  compensated  by  the 
certainty  of  a  moiety  of  the  salved  property  at 
the  first  port  of  safety.  The  libelants  claim 
only  the  balance,  "after  deducting  salvage  and 
freight,"  conceding  that,  under  the  circum- 
stances, the  salvors  were  entitled  to  both.  When 
the  property  was  brought  to  a  port  of  safety, 
the  salvage  service  was  complete,  and  the  salv- 
ors should  be  allowed  freight  for  carrying  the 
owners'  moiety  over  twenty  thousand  miles  to 
a  better  market,  at  the  home  port.  As  this  case 
has  presented  very  unusual  circumstances,  and 
as  we  think  the  claimants  have  acted  in  good 
faith  in  making  their  defense,  all  the  taxed 
costs  should  be  paid  out  of  the  fund  in  court. 

The  case  is,  therefore,  remitted  to  the  Cir- 
cuit Court,  to  have  the  amount  due  to  each  par- 
ty adjusted,  according  to  the  principles  stated. 

The  following  is  the  order  of  the  court: 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  was  argued  by  counsel;  on 
consideration  whereof,  it  is  now  here  ordered 
and  decreed  by  this  court,  that  the  decree  of  the 
said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed;  and  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the 
said  Circuit  Court,  with  directions  to  have  the 
amount  due  to  each  party  adjusted,  according 
to  the  principles  stated  in  the  opinion  of  this 
court,  and  that  the  costs  of  all  parties  in  this 
and  in  the  Circuit  Court  and  District  Courts 
be  taxed  and  paid  out  of  the  net  proceeds ;  and 
that  the  residue  be  divided  between  the  claim- 
ants and  the  owners;  subject  to  the  deduction 
{or  freight  mentioned  in  the  opinion. 
IS  Ii.  ed. 


•OBADIAH  H.  PLATT,  PIff.  in  Er.,  (•884 

V. 

CIIAUNCEY  JEROME. 

(See  S.  C.  19  How.  384,  385.) 

Attorney's  lien  on  judgment  for  costs,  gives  him 
no  control  to  prevent  dismissal. 

The  fact,  that  an  attorney  of  «  party  to  the  rec- 
ord hag  a  lien  on  the  JuiIxincDt  for  bis  costs,  is  n» 
objection  to  a  dismissal  or  tlie  crm'. 

To  permit  the  attorney  to  control  the  proceed- 
ings, would.  In  pITect.  be  compellins;  the  client  t» 
carry  on  a  litigation  at  hlx  own  expense,  simply  for 
the  contingent  benefit  of  the  attorney. 

Argued  Jan.  23,  1857.     Decided  Feb.  2,  1857. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  iiistrici.  oi  -«cw 
York. 

On  Dec.  24,  1856,  on  motion  of  Mr.  Collamer, 
of  counsel  for  plaintiff  in  error,  stating  that 
the  matter  in  controversy  had  been  agreed  and 
settled  between  the  parties,  it  was  ordered  that 
this  cause  be  dismissed,  each  party  paying  his 
own  costs. 

On  Dec.  29,  the  stipulation  of  the  parties  was 
filed.  On  Jan.  0,  Mr.  Foster,  of  counsel  lor  de- 
feiulant  in  error,  made  a  motion  that  the  above 
order  be  vacated  and  restored  to  the  calendar 
for  argument,  on  the  ground  that  the  stipula- 
tion was  signed  by  the  parties  only,  while  the 
defendant  had  an  attorney  of  record,  and  that 
the  motion  was  made  ex  parte,  without  notice; 
that  the  judgment  below  was  for  costs  only; 
and  that  the  defendant  was  bankrupt,  and  all 
his  legal  interest  in  the  judgment  had  passed 
from  him  by  a  decree  of  insolvency;  and  that 
by  the  dismission  of  the  said  cause,  the  costs 
not  being  paid,  the  lien  of  the  defendant's  coun- 
sel in  this  court,  and  in  the  court  below,  for 
their  costs,  would  be  wholly  lost. 

Messrs.  Collamer  and  Burrill,  for  plaintiff, 
error. 

Messrs.  Foster,  Cutting  and  Staples,  for  de- 
fendant in  error. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  motion,  on  behalf  of  the  attorney 
for  the  defendant  in  error,  to  restore  the  cause 
on  the  docket,  which  has  been  dismissed  upon 
a  stipulation  of  a  settlement  between  the  par- 
ties. The  judgment  was  for  the  defendant 
Jerome  in  the  court  below,  for  costs  of  suit, 
upon  which  the  plaintiff  took  out  *a  [*S86 
writ  of  error. 

The  attorney  claims  that  he  had  a  lien  on  the 
judgment  for  his  costs. 

It  is  quite  clear  that  he  can  have  no  lien  for 
any  cosU  in  this  court,  as  none  have  been  re- 
covered against  the  plaintiff  in  error.  The  suit 
is  still  pending;  and  as  to  the  question  of  the 
dismissal  of  the  writ,  the  court  looks  no  further 
than  to  see  that  the  application  for  the  dismiss- 
al is  made  by  the  competent  parties,  which  are 
usually  the  parties  to  the  record.  No  doubt  if 
either  party  had  assigned  his  interest  to  a  third 
person,  by  which  such  third  person  had  become 
possessed  of  the  beneficial  interest,  and  the 
party  to  the  record  merely  nominal,  the  court 


Note. — Dismissal  of  suit  to  defeat  attorney's  lien 
or  claim  to  compensation — see  note,  6  L.B.A.(N.8.) 
390. 
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would  protect  such  interest,  and  give  him  the 
control  of  the  suit.  As  in  the  present  case,  if 
the  application  had  been  made  by  the  insolvent 
assignee  to  Jerome,  and  he  had  shown  that  lie 
had  succeeded  to  the  interest  of  the  insolvent, 
the  court  might  protect  his  rights. 

The  attorney,  however,  even  if  he  has  a  lien 
on  the  judgment,  according  to  the  course  of 
proceedings  in  the  court  where  it  was  recovered, 
stands  in  a  different  situation.  He  is  not  a  par- 
ty to  the  suit,  nor  does  he  stand  in  the  place  of 
the  party  in  interest.  He  is  in  no  way  respon- 
sible for  the  costs  of  the  proceedings,  and  to 
permit  him  to  control  them  would,  in  effect,  be 
compelling  the  client  to  carry  on  the  litigation 
at  his  own  expense,  simply  for  the  contingent 
benefit  of  the  attorney. 

We  think,  therefore,  that  this  cause  has  been 
dismissed  from  the  docket  by  the  competent 
parties,  for  aught  that  appears  before  ii«,  and 
that  the  motion  to  restore  it  should  be  denied. 


MOSES  C.  MORDECAI,  Isaac  E.  Hertz,  Jo- 
seph A.  Enslow  and  Isaac  R.  Mordecai,  a 
firm  doing  business  under  the  Name  and 
Style  of  Mordecai  &,  Co., 

V. 

W.  AND  N.  LINDSAY,  Owners  of  the  Schoon- 
er Mary  Kddy,  etc. 

(See  S.  C.  19  How.  199-202.) 

Appeal  can  be  only  from  final  judgment,  either 
to  circuit  court  or  this  court— amendment  by 
inserting  agreed  judgment,  not  allowable. 


It  Is  only  upon  flnol  judgments  or  decrees  tbat  ap- 
pcnls  can  oe  taken. 

This  rule  applies  as  well  to  appeals  from  district 
to  circuit  courts,  as  to  appeals  to  this  court. 

An  amendment  of  the  record  by  the  lasertlon 
of  a  Judgment  as  agreed  upon  by  the  parties,  can- 
not be  permitted  here,  without  Its  first  having  re- 
ceived ae  Judicial  sanction  of  the  District  Judge. 

This  court  cannot  overlook  the  fact  on  which  Its 
Jurisdiction  depends,  by  any  action  In  the  case  In 
the  Circuit  Court  upon  an  Irregular  appeal. 

All  that  this  court  can  do  Is  to  reverse  the  Judg- 
ment of  the  Circuit  Court,  and  send  the  case  back 
to  the  Circuit  Court,  thnt  the  nnpeal  may  be  dis- 
missed In  It  for  want  of  Its  Jurisdiction,  that  the 
parties  may  carry  out  tbe  case  In  the  District  Court 
to  a  flnal  decree. 


Argued  Jan.  2,  1857.     Decided  Feb.  2,  1857. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  South  Caro- 
lina. 

The  libel  in  this  case  was  filed  in  the  Dis- 
trict Court  of  the  United  States  for  tbe  Dis- 
trict of  South  Carolina,  by  the  appellants, 
against  The  Mary  Eddy,  and  all  persons  inter- 
vening, to  recover  damages  for  the  non-delivery 
of  certain  freight. 

The  court  decreed  in  favor  of  the  libelants, 
with  costs  and  referred  the  case  to  the  clerk 


Note. — What  la  a  "final  decree,"  or  Judgment  of 
state,  or  other  court  from  which  appeal  lies.     See 
note  to  Gibbons  v.  Ogden,  5  L.  ed.  u.  S.  302. 
484 


I  of  the  court,  to  state  the  account  between  the 
parties  upon  the  evidence  in  the  case,  and  any 
further  evidence  which  might  be  brought  be- 
fore him  on  the  point  in  question.  On  appeal 
>  to  the  Circuit  Court,  this  decree  was  reversed, 
I  and  the  libelants  brought  the  case  here  on  ap- 
peal. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Mr.  P.  Phillips,  for  the  appellants. 

Messrs.     Reverdy     Johnson     and     Severdy 
Johnson,  Jr.,  for  tbe  appellees. 


Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  South 
Carolina. 

Upon  the  hearing  of  this  cause  in  this  court, 
it  was  suggested  that  the  court  had  no  juria- 
diction  of  the  case,  on  tbe  ground  that  the  Dis- 
trict Court,  which  had  original  jurisdiction  of 
it,  had  not  given  a  flnal  decree  in  favor  of  the 
libelants,  before  the  cause  was  taken  by  appeal 
to  the  Circuit  Court:  from  the  decision  of 
which,  reversing  the  decision  of  the  District 
Judge  and  dismissing  the  libel,  the  appellants 
appealed  to  the  Supreme  Court.  No  such  de- 
cree of  the  District  Court  is  set  otit  in  the  re- 
cord;  but  the  court,  supposing  it  might  be  a 
clerical  omission,  gave  to  the  counsel  concerned 
in  the  cause  time  to  ascertain  the  fact,  in  order 
that  it  might  l>e  made,  either  by  consent  of  par- 
ties or  by  certiorari,  a  part  of"  the  record,  that 
there  might  be  no  delay  in  the  final  disposition 
of  the  case  by  this  court.  The  counsel  having 
made  the  necessary  inquiries  "from  the  [*20l 
clerk  of  the  District  and  Circuit  Courts,  and 
having  reported  to  this  court  that  no  final  de- 
cree had  been  extended  or  passed  in  favor  of 
the  liliel.'ints  by  the  District  Judge,  and  that 
the  case  had  been  taken  by  appeal  to  the  Cir- 
cuit Court  upon  such  imperfect  record  and  de- 
cided in  that  court,  without  any  notice  of  the 
omission  having  been  brought  to  its  view,  either 
from  the  record  or  in  the  argument  of  the  case, 
the  counsel  have  applied  to  this  court  to  permit 
them  to  amend  the  record  by  consent,  by  insert- 
ing in  it  what  might  be  agreed  upon  by 
them  to  be  a  final  decree;  urging,  as  the  merits 
of  the  case  between  the  parties  had  been  fully 
discussed  here,  that  the  court  could  proceed  up- 
on such  amendment  to  decide  the  cose. 

We  have  examined  the  proposal  of  counsel 
in  connection  with  the  laws  or.  Congress  regu- 
lating appeals  from  the  District  Court  to  the 
Circuit  Court,  and  from  the  latter  to  this  court, 
and  also  the  decisions  of  this  court  upon  those 
laws,  and  we  do  not  find,  upon  any  interpreta- 
tion which  has  been  or  could  in  our  view  be 
given  to  them,  that  it  is  in  our  power  to  grant 
the  application  of  counsel  for  the  amendment 
of  the  record  as  they  propose  it  should  be 
dene. 

The  right  of  appeal  is  "conferred,  defined, 
and  regulated."  by  the  2d  section  of  the  Act 
of  March  2,  1R03  (ch.  20,  1  SUt.  at  Large, 
244).  Its  language  is:  "That  from  all  final 
judgments  or  decrees  <n  any  of  the  district 
courts  of  the  United  States,  an  appeal,  where 
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the  matter  in  dispute,  exclufiive  of  costs,  shall 
exceed  the  sum  or  value  of  $50  shall  be  allowed 
to  the  Circuit  Court  next  to  be  holden  in  the 
district  where  such  judgment  or  judgments, 
decree  or  decrees,  may  be  rendered ;  and  the 
Circuit  Court  or  Courts  are  hereby  authorized 
and  required  to  receive,  hear  and  determine, 
such  appeal.  And  that  from  all  final  judgments 
or  decrees  rendered  in  any  circuit  court,  or  in 
any  district  court  acting  as  a  circuit  court  in 
rases  of  equity,  of  admiralty,  and  maritime  ju- 
risdiction, and  of  prize  or  no  prize,  and  appeal, 
where  the  matter  m  dispute,  exclusive  of  costs, 
shall  exceed  the  sum  or  value  of  $2,000,  shall 
lie  allowed  to  the  Supreme  Court  of  the  United 
States;  and  that  upon  such  appeal  a  transcript 
of  the  libel,  bill,  answer,  depositions,  and  all 
other  proceedings  of  what  kind  soever  in  the 
cause,  shall  be  transmitted  to  the  said  Supreme 
Court."  It  is,  then,  only  upon  final  judgments 
and  decrees  that  appeals  can  be  taken  from 
either  of  the  courts  to  the  other  courts.  With- 
out such  a  decr»e,  neither  the  Circuit  nor  the 
Supreme  Courts  can  have  jurisdiction  to  deter- 
mine a  cttu.oe  upon  its  merits,  as  was  done  in 
this  case  by  the  Circuit  Court,  from  which  de- 
cision it  has  been  brought  by  appeal  to  this 
court.  The  Circuit  (;ourt  had  nothing  before 
S02*]  it  to  make  'its  decision  available  for 
the  appellants,  if  its  view  of  the  merits  of  the 
irase  had  coincided  with  the  oi>inion  of  the  Dis- 
trict Judge,  or  upon  which  its  process  could 
have  been  issued  to  carry  out  the  judgment 
«»iven  by  it  in  favor  of  the  respondents.  Nor 
ouuld  it  have  permitted  an  amendment  of  the 
record  of  appeal  by  the  insertion  of  what  the 
parties  might  have  agreed  to  be  a  final  judg- 
ment as  to  amount,  without  its  having  first  re- 
ceived the  judicial  sanction  of  the  District 
Judge.  And  this  court  is  as  powerlesa  in  this 
respect  as  the  Circuit  Court  was,  as  its  juris- 
diction depends  upon  that  court  having  a  prop- 
er legislative  jurisdiction  of  the  case.  It  can- 
not overlook  the  fact  upon  which  its  jurisdic- 
tion depends,  by  any  action  in  the  case  in  the 
Circuit  Court  upon  an  irregular  appeal.  The 
case  in  that  court  was  coram  non  judice,  and  is 
so  here.  The  appellants  have  the  right  to  the 
exocution  of  the  order  given  by  the  District 
Judge  to  the  commissioner  and  clerk  of  the 
court  to  ascertain  the  charges  to  be_  made 
against  the  respective  parties  to  the  suit,  and 
to  state  an  account  between  them;  for  which 
purpose  he  was  authorized  to  use  the  testimony 
already  reported,  and  such  further  testimony  a* 
might'be  brought  before  him  in  relation  to  that 
point.  That  the  Circuit  Court  cannot  direct  to 
b«  done,  nor  can  this  court  do  so.  All  that  we 
can  do  in  the  case,  as  it  stands  here,  is  to  re- 
verse the  decree  of  the  Circuit  Court  dismissing 
the  appellants'  libel,  to  send  the  case  back  to 
the  Circuit  Court,  that  the  appeal  in  it  may  be 
dismissed  by  it  for  want  of  lU  jurisdiction, 
leaving  the  case  in  its  condition  before  the  ap- 
pe«I  to  that  court,  that  the  parties  may  carry 
out  the  case  in  the  District  Court  to  a.  final 
decree,  upon  such  a  report  as  the  commissioner 
and  clerk  may  make,  according  to  the  order 
which  was  given  by  the  judge. 

The  judgment  of  the  Cirtait  Court  is  re- 
-reraed  accordiiigl7. 
.IS  li.  ed. 


FREDERICK   SCHUCHARDT   and   Frederick 
C.  Gebhard,  libta.  and  Appts., 

V. 

WINTHROP  S.  BABBAGE  et  al..  Claimants 
of  half  the  Proceeds  of  the  Ship  Angelique. 

(See  S.  0.  19  How.  239-241.) 

libel  to  foreclose  a  mortgage  on  vessel,  cannot 
be  upheld — proper  course  for  mortgagee — (8 
U.  S.  309,  amrmed. 

A  libel  to  foreclose  a  mortKaee  on  a  ship,  or  to 
enforce  payment  of  the  mortRage  out  of  the  pro- 
ceeds of  tbe  sblp  In  rourt,  caDoot  be  upbeld. 

Tbe  case  of  Biirchell  v.  Marsh,  58  U.  8.  (17 
How.)  'JOO,  nfflrmed. 

The  proper  course  for  the  mortsasee  was  to 
have  appeared  as  claimant  to  tbe  libels  which  bad 
been  filed  ngalnst  the  vessel  by  tbe  msteiial  men 
and  shippers :  or,  on  the  sale  of  tbe  vessel  and  the 
proceeds  brought  Into  the  reelstry,  the  murtxaeee 
might  have  applied  by  petition  clalmlaic  an  Inter- 
est In  the  fano. 

Argued  Jan.  8,  1857.      Decided  Feb.  2,  1857. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  case  is  stated  by  the  court. 

Messrs.  A.  Hamilton,  Jr.,  and  P.  B.  Catting 
for  appellants: 

The  libel  was  dismissed  on  the  ground  that 
the  sale  by  the  marshal,  and  his  conveyance  of 
the  ship  to  the  purchaser,  did  not  discliarge 
the  mortgage,  and  consequently  the  libelants 
had  no  interest  in  the  proceeds  of  the  sale. 

See  The  Ilendrick  Hudson,  7  Monthly  Law 
Rep.  N.  S.  93. 

The  judgment  of  the  District  Cmxtt  in  thia 
respect  was  erroneous. 

5  Monthly  Law  Rep.  N.  S.  550. 

Although  courts  of  admiralty  in  the  United 
States  liave  no  power  to  foreclose  a  mortgage 
on  a  vessel  by  a  sale,  or  to  transfer  the  posses- 
sion to  the  mortgagee,  Bogart  v.  The  S.  B.  John 
Jay,  58  U.  S.  ante,  17  Ho»v.  309,  they  may 
entertain  an  application  by  the  mortgagees  aft- 
er a  sale,  to  be  paid  out  of  the  proceeds  of  the 
sale  in  the  registry  of  the  court. 

Propeller  Ihlonticello,  58  U.  S.  (17  How.), 
152;   Adms.  Rule,  43. 

The  District  Court  had  power  to  marshal 
the  funds  in  its  possession.  It  should  have 
ordered  that  the  decree*  of  the  claimants  be 
paid  out  of  the  one  half  of  the  proceeds  of  The 
Angelique  belonging  to  Pelletier,  not  covered 
by  the  mortgage. 

Trident,  1  W.  Rob.  35;  The  Constoncia,  2 
W.  Rob.  405;  The  Mary  Ann,  9  Juris.  95. 

Mr.  E.  C.  Benedict,  for  the  appellee: 

It  was  never  before  heard  of  that  a  party  to 
a  suit,  as  in  this  case,  having  let  judgment  go 
against  him  by  default,  instead  of  applying  to 
have  the  decree  opened  to  let  him  in,  and  in- 
stead of  appealing,  allowed  the  judgment  to 
stand,  commenced  a  new  suit  against  all  the 
other  parties,  and  sought  to  wrest  from  them 
what  they  held  by  the  decree  of  the  court,  and 
leave  them  to  pay  all  the  expenses  which  they 
have  incurred  in  litigations  in  which  they  have 
succeeded. 

The  Neptune,  3  Hagg.  131;  The  Mary,  9 
Crsnch,  144. 


NoTX. — Admiralty  jurisdiction  ot  contracts — see 
note,  66  UR.A.  198. 
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SUPBEltB    COUBT   OF   THB   UNITED    StATIS. 


Dec.  TDK, 


Mr.  Justice  Ndson,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  South- 
em  District  of  New  York,  sitting  in  admiralty. 

Between  sixty  and  seventy  libels  had  been 
filed  in  the  District  Court  by  materialmen — 
men  who  had  furnished  supplies :  also,  by  ship- 
pers of  goods  and  passengers — against  the  ship 
Angelique,  of  which  S.  \V.  Jones  was  master. 
These  several  proceedings  were  commenced  in 
July  and  August,  1853,  and  interlocutory  de- 
crees, condemning  the  vessel,  were  entered  in 
all  of  them,  and  final  decrees  in  some  six  or 
seven.  One  of  the  parties  obtaining  a  final 
decree  issued  execution,  and  the  vessel  was 
•old  and  the  proceeds  brought  into  court.  The 
vessel  sold  for  $6,900. 

In  this  stage  of  these  proceedings,  the  pres- 
ent appellants  filed  their  libel  against  the  pro- 
ceeds of  the  ship  in  court,  setting  forth,  that, 
being  the  owners  of  the  vessel,  they  sold  and 
delivered  her  to  one  A.  Pelletier,  for  the  sum 
of  $15,000,  on  the  7th  Hay,  1853:  that  of  this 
sum  a  promissory  note  of  the  vendee  was  given 
for  $5,000,  payable  in  six  months,  which  was 
secured  by  a  mortgage  upon  a  moiety  of  the 
vessel  to  the  vendors,  which  was  duly  record- 
ed, in  pursuance  of  the  Act  of  Congress,  on  the 
9th  May,  1853,  in  the  ofBce  of  the  Collector  of 
Customs  of  the  port  of  New  York,  where  the 
vessel  was  then  registered,  and  a  copy  of  the 
mortgage  was  also  filed  in  the  office  of  the 
Register  of  Deeds  of  the  City  and  County  of 
New  York. 

The  libel  prayed  process  against  a  moietyof 
the  proceeds  of  the  vessel  in  court,  claiming 
the  same  under,  and  by  virtue  of  the  mortgage. 

Several  of  the  libelants,  who  had  obtained 
either  final  or  interlocutory  decrees,  above  re- 
S41*]  ferred  to,  appeared  and  put  in  'answers 
to  this  libel  of  the  mortgagees,  setting  up  their 
proceedings,  and  the  decrees  condemning  the 
vessel  to  pay  their  respective  claims  to  the  pro- 
ceeds, in  defense. 

The  case  went  to  a  hearing,  when  the  Dis- 
trict Court  decreed  to  dismiss  the  libel.  On 
an  appeal,  the  Circuit  Court  affirmed  the  de- 
cree. 

The  libel  filed  in  this  case  is  a  libel  simply  to 
foreclose  a  mortgage,  or  to  enforce  the  pay- 
ment of  a  mortgage,  and  the  proceeding  cannot 
therefore  be  upheld  within  the  case  of  Bogart 
▼.  The  John  Jay,  heretofore  decided  by  this 
court   (17  How.)   58  U.  S.  399. 

The  proper  course  for  the  mortgagees  was  to 
have  appeared  as  claimants  to  the  libels  filed 
against  the  vessel,  in  which  the  questions  pre- 
sented in  the  case  might  have  been  raised  and 
considered;  or,  on  the  sale  of  the  vessel,  and 
the  proceeds  brought  into  the  r^istry,  they 
might  have  applied  by  petition ;  claiming  an  in- 
terest in  the  fund;  ana  if  no  bHtcr  right  to  it 
were  shown  than  that  under  the  mortgage,  it 
would  have  been  competent  for  the  court  to 
have  appropriated  it  to  the  satisfaction  of  the 
elaim.  As  the  fund  is  in  the  custody  of  the 
admiralty,  the  application  must  necessarily  be 
made  to  that  court  by  any  person  setting  up  an 
Interest  in  it.  This  application  by  petition  is 
frequently  entertained  for  proceeds  in  the  regis- 
try,  in  cases  where  a  suit  in  the  admiralty 
would  b»  wholly  inadmissible. 


The  decree  of  the  court  below  is,  therefMV^ 
right,  and  should  be  affirmed. 


nORATIO   N.    SLATER,    PlainUflT   in    Error, 

V. 

CHARLES   EMERSON. 

(See  S.  C.  19  How.  224-239.) 

Time,  essence  of  contract — strict  performance 
necessaiy. 

B  SRreed  wltb  8  to  finish  certain  work  In  con- 
structing a  railroad  by  the  flnt  of  December,  in 
consideration  that  f4,40O  should  be  paid  In  two 
dayo.  and  S'a  notes  given  for  110.000  on  the  com- 

Eletlon  of  the  work.  S  was  a  atock  and  bondholder 
I  the  road.  Held,  that  time  whs  the  essenrp  of 
the  contract,  and  B  was  not  entitled  to  recover 
thereon  tbe  amount  of  said  notes,  they  not  bavin); 
been  given,  without  showing  performance  on  his 
part  of  the  day  agreed. 

Argued  Jan.  9,   1867.    Decided  Feb.  10,  1857. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Massachusetts. 

This  was  an  action  of  assumpsit  on  a  special 
agreement,  brought  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massachusetts, 
by  the  defendant  in  error,  to  recover  damages. 

The  trial  in  the  court  below  resulted  in  a 
verdict  and  judgment  in  behalf  of  the  plaintiff, 
for  $10,190  damages,  with  costs. 

Tbe  defendant  brought  the  case  here  on  a 
writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  S.  Bartlett  and  S.  W.  Bates,  for 
plaintiff  in  error: 

1.  The  completion  of  the  work  by  the  time 
specified  in  the  agreement,  is  the  whole  consid- 
eration for  the  promise  of  the  plaintiff  in  error, 
and  the  non-completion  within  the  said  time, 
constitutes  a  failure  of  the  whole  consideration, 
and  is  an  absolute  bar  to  the  recovery  of  the 
defendant  in  error. 

The  contract  in  question,  construed  by  its 
terms,  and  in  reference  to  the  surrounding  cir- 
cumstances, establishes  that  performance  by 
defendant  in  error,  within  the  time  prescribed, 
was  understood  and  intended  by  both  parties 
to  be  a  condition  upon  which  the  obligation  of 
plaintiff  in  error,  to  give  tbe  notes  therein  re- 
ferred to,  was  to  depend. 

The  rules  of  Williams,  in  Porda^  v.  Cole,  i 
Saund.  320,  and  in  Peeters  v.  Opie,  2  Saund. 
352,  and  the  early  case  of  Boon  ▼.  Eyre.  1 
H.  Bl.  273,  note,  seem  to  hold  with  strictness 
that  where  the  consideration  could  be  divided, 
and  the  principal  part  of  tbe  consideration  was 
performeid,  it  was  sufficient  to  make  the  cov- 
enants independent;  but  the  later  cases,  while 
holding  that  where  the  covenants  go  only  to 
a  part  of  tbe  consideration  the  covenants  are 

Note. — Time,  when  of  the  essence  of  the  contract. 
The  time  fixed  for  the  performance  of  a  con- 
tract is,  at  law,  deemed  of  tbe  essence  of  tbe  con- 
tract, and  If  tbe  vendor  Is  not  ready  and  able  to 
perform  on  that  day,  the  purchaser  may  elect  to 
consider  the  contract  at  an  end,  although  a  court 
In  equity  will.  In  certain  cases,  carry  the  agree- 
ment Into  execution  even  when  tbe  time  appointed 
has  elapsed.    I  Wheat.  Belw.  1S7 ;  4  Taont.  3S4 ;  3 

!•  How. 
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indeprndent,  nevcrthelcsn,  so  Interpret  the 
whole  consideration  as  to  establisli  the  above 
rule. 

Where  the  consideration  consists  of  the  per- 
formance of  more  than  one  act,  all  of  which 
are  important,  then  the  performance  of  all  the 
said  acts  by  the  one  contractor  is  a  condition 
precedent  to  his  right  to  recover  of  the  other 
contractor.  The  true  ground  of  legal  demand 
is,  that  the  party  claiming  has  done  all  which 
on  bis  part  was  to  be  performed  by  the  terms 
of  the  contract  to  entitle  him  to  enforce  the 
obligation  of  the  other  party;  it  is  not  stifTi- 
cient  that  he  has  given  to  the  party  contracte<I 
with  a  right  of  action  against  him. 

Duke  of  St.  Albans  y.  Shore.  I  H.  Bl.  278; 
Gregory  v.  Mack,  3  Hill,  380;  Stark  v.  Parker, 
2  Pick.  208:  Moses  v.  Stevens,  2  Pick.  332; 
Olmstcad  v.  Beal,  19  Pick.  628;  Smith  v.  Gug- 
erty,  4  Barb.  016;  Smith  v.  Scott's  Ridge 
:>chool  Dist.  20  Conn.  313;  Phillips  v.  Rose,  R 
.ToIiDS.  303;  Linningdale  v.  Livingston,  10 
.(ohns.  36;  Jewell  v.  Schrocppel,  4  Cow.  56.5. 

The  courts  say:  "It  is  abundantly  settled 
that  the  plaintiff's,  as  they  had  not  |)erfnnued 
within  the  time  stipulated  in  the  contract,  can- 
not recover  on  the  covenants  contained  in  i*." 

l^due  V.  Seymour,  24  Wend.  61 :  Allen  v. 
Cooper,  22  Me.  133;  Kemp  v.  Humphreys,  13 
111.  573. 

The  fact  that  part  payment  by  contract  was 
to  be  made  before  the  time  fixed  for  the  com- 
pletion of  tlie  work,  does  not  make  the  agree- 
ment for  the  final  payment  independent,  as  it 
ia  clearly  settled  that  one  covenant  may  be  de- 
|irndent.  while  another  is  independent. 

Couch  V.  Ing<M>  11,  2  Pick.  292;  Knight  t. 
X.  Eng.  Worsted  Co.  2  Cush.  287;  Kane  v. 
ITood,  13  Pick.  281;  I^rd  v.  Belknap,  1  Cush. 
284. 

2.  However  true  it  is  that  assumpsit  for  a 
qiianlum  valebant  or  quantiuii  meruit  will  lie, 
where  the  terms  of  a  special  contract  have  not 
all  been  complied  with,  to  recover  the  value  of 
the  labor  and  materials  held  and  enjoyed  by 
(lie  defendant,  yet  nothing  Is  better  settled 
than  that  no  action  can  be  maintaiaed  on  the 
contract  itself,  without  alleging,  with  exactness, 


performance  In  entire  accordance  with  the 
terms  of  the  contract,  including  that  in  rela- 
tion to  time  of  performance. 

Smith,  Leading  Cases,  5th  Am.  ed.  note  to 
Cutter  and  Powell,  Vol.  II.,  pp.  49,  5a:  Bank 
of  Columbia  v.  Hagner,  I  Pet.  455;  Washington 
etc..  Packet  Co.  v.  Sickles,  10  How.  41!t;  Mar- 
shall V.  Jones,  11  Me.  60;  Jewett  v.  Weston, 
11  Me.  340:  Wadleigh  v.  Sutton.  6  N.  H.  15; 
Britton  v.  Turner,  6  N.  H.  483 ;  Dyer  v.  Jones, 
8  Ver.  200;  Gilman  v.  Hall,  11  Ver.  613; 
Taft  v.  Montague,  14  Mass.  282;  Hay  ward  v. 
Leonard,  7  Pick.  181 ;  Snow  v.  Inhabitants  of 
Ware,  13  Met.  43:  I.«ndregon  v.  Crowley.  12 
Conn.  658;  Smith  v.  Scott's  R.  School  Dist.  20 
Conn.  312;  Smith  v.  Gugerty,  4  Barb.  015; 
Pullman  v.  Corning,  14  Barb.  175;  Phillips  v. 
Rose,  8  Johns.  392;  Ale.xander  v.  IlnlTnian,  6 
Watts  &  S.  382;  Porter  v.  Beltzhoover,  2  Harr. 
Del.  484;  Baldwin  v.  I^ssuvr,  8  Ga.  71;  Brown 
v.  (iouss,  10  Mo.  266;  Fowler  v.  Austin,  1  How. 
(Miss.)  156;  Morrison  v.  Ives,  4  Sm.  &  ^lar. 
(!52:  Thomas  v.  Ellis,  4  .Ala.  108:  Hawkins  v. 
Gilbert,  10  Ala.  66;  Simpson  v.  McDonald,  2 
.\rk.  371;  Newman  v.  McGregor,  5  Ohio,  340; 
Taylor  v.  Beck,  13  111.  370:  Eldridgc  v.  Rowe, 
2  Uilm.  01;  Ix>nia.Y  v.  Bailey,  7  Blackf.  590; 
Morford  v.  Mastin,  6  Monroe,  600. 

Here  the  question  is  ujion  the  construction 
of  a  contract  collateral  to  another  between 
other  parties,  which  may  be  called  the  princi- 
pal contract,  and  the  entire  direct  fruits  of 
performance  are  to  be  enjoyed  by  one  of  those 
other  parties. 

The  extrinsic  evidence  shows,  that  at  the 
time  of  making  the  contract  in  question,  an- 
other negotiation  was,  with  the  knowledge  of 
all  parties,  pending  between  one  of  the  )>artie8 
to  the  principal  contract  and  a  third  party,  of 
great  pecuniary  importance,  the  consummation 
of  which  was  entirely  dependent  on  the  ability 
of  one  of  the  parties  to  open  its  road  at  a  fixed 
time.  That  fixed  time  was  the  precise  period 
prescribed  for  the  completion  of  the  work  by 
the  contract  in  question. 

The  terms  of  agreement  by  defendant  in  er- 
ror are,  "that  he  will  complete  all  the  bridge 
work  to  be  done  by  him  for  the  Boston  and 


Uch.  *  U  347,  U84  ;  II  k  of  Coliimblu  T.  HsKner.  1 
Pet.  430  :  Uumond  v.  SliiirtH.  :2  l>a>i;r.  IS:!;  (ictirliell 
v.  Jewett,  4  (treenl.  .'luO ;  Utinncls  v.  Jucksoa,  1 
How.  (Miss.)  SnS:  Wells  v.  Wells.  3  Ired.  DUG. 

Kqiilty  will  DOC  iutei'poKc  to  relieve  a  party  In 
dotault,  where  It  appesrs  that  tlie  sale  was  condl 
tioDiil  npon  the  prompt  fnlflllment  of  any  of  tlic 
terms,  as  where.  In  case  of  fallare,  vendor  might 
declare  contract  void.  Stinson  v.  Donsmau,  20 
How.  4«1. 

Time  ts  never  Important  unless  made  so  by  the 
very  terms  of  the  contract,  or  from  the  very  na- 
ture of  the  property  about  which  the  contract  Is 
inailo.     Klfliiiei-  v.  Wilson.  1  8.  &  M.  fh.  370. 

Where  time  h.ns  not  been  made  of  the  essence  of 
the  pontract,  relief  will.  In  equity,  be  dei-rced  to  n 

Enrty  If  he  comes  In  n  reasonable  time,  althoush  he 
as  not  compiled  with  the  strict  terms,  provided  a 
material  ehanse  of  clrcunistnnres  has  not  tiike'i 
place  by  the  delay.  8  Cranch,  471 ;  9  Cranch.  4n0, 
im.  404 ;  Bmshler  v.  Grats.  6  Wheat.  628 ;  7  Ve*. 
20.". :  13  Ve».  73.  22.1.  2811 :  1  You.  &  C.  415 :  Tnjior 
T.  Ix>n8Worth,  14  I'et.  172,  Affc.  8.  C.  1  McLean, 
30.% :  HeplMirn  v.  Aiild,  6  Craneh.  2^2. 

Time,  neld  to  be  of  the  essence  of  the  contract ; 
In  a  contract  relative  to  partition  of  real  estnte: 
nxlnc  time  for  payment  for  certain  Improvements. 
Hotirnssworth  v.  Fry.  4  Dall.  345. 

Ttme  of  payment  Is  pnrt  of  contract.    Where  no 
time  Is  expressed,   the  money   Is  payable   Immedi- 
ately.   Thompson  v.  Ketcbum,  8  Johns.  180  Bailey 
T.  Oay,  4  Rand.  346. 
15  Tj.  ed. 


Time  for  payment  may  be  rendered  Immnterlal 
by  consent  or  acquiescence  of  the  parties.  Camp- 
bell V.  Wortblngtun,  U  Vt.  448. 

In  an  exeeutory  contract.  If  no  time  Is  fixed  for 
iluing  some  stipulated  act.  It  Is  to  be  done  within  a 
rcsNomible  time.  Uoberts  v.  Beatty.  2  Pa.  63 ;  Hart- 
roan  V.  M'AlIster,  1  Mur.  207;  Butler  v.  O'llear,  1 
Desaas.  382. 

What  Is  II  reasonable  time  Is  a  question  of  law 
when  the  contract  Is  silent.  Atwood  v.  Clark,  9: 
Greenl.  240. 

When  goods  are  to  be  delivered  within  a  certain 
time,  undT  at  a  certain  place,  they  mast  all  be  de- 
livered within  the  time  and  at  the  place;  part  de- 
livered within  the  time  and  part  after,  Is  not  suffi- 
cient.    Davenport  v.  Wheeler,  7  Cow.  231. 

When  a  neiHOn  nxrt>ed  to  make  and  deliver  (PMmIs 
at  a  speclncd  time  and  place,  anti  dellvereil  them 
after  the  expiration  of  the  time,  it  Is  sufHrlent,  if 
the  other  party  agree  to  a  postfMnement,  or  ac- 
cept the  articles,  or  knowing  of  the  delivery,  do  nor 
dissent.     Flags  v.  llryden,  7  I'Ick.  .'i2. 

If  the  day  named  In  a  contract  for  dcllverr  fall 
upon  Sunday,  the  day  of  delivery,  by  nnaloin'  to 
liie  usage  In  other  mmmerrlal  esses.  Is  Saturday. 
Kllcnur  v.  Miles.  0  Gill  &  Johns.  268. 

Time  ts  not  Keuenilly  of  the  essence  of  a  con- 
tract, hut  where  It  appears  to  be  really  material  to 
the  parties,  the  right  to  specific  perrormiince  may 
depend  on  It.  Garnett  v.  Macon,  2  Brock.  183;  S. 
C.  0  Call.  308. 

Time  is  of  the  eoeoee  of  a  contract  where  t*<e 
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New  York  Central  Kailroad,  ready  for  laying 
down  the  iron  rails  for  one  track  on  the  first 
day  of  December  next." 

The  agreement  on  the  part  of  the  plaintiff  in 
error  is,  "that  in  consideration  of  the  premises 
he  will  pay  within  two  days  from  the  date 
hereof  the  sum  of  $4,400  in  cash,  and  that  he 
will  give  said  Emerson  on  the  completion  of 
the  bridges,  and  wher.  the  rails  for  one  track 
are  laid  to  the  foot  of  Summer  Street,  his  five 
notes  for  $2,000  each,  payable  in  six  months, 
said  notes,  when  paid,  to  be  applied  toward 
the  indebtedness  of  said  railroad  company  to 
said  Emerson." 

1.  The  agreement  on  the  part  of  plaintiff  is 
"in  con.sideration  of  the  premises,"  and  tech- 
nically these  are  apt  words  to  create  a  condi- 
tion. 

Thorpe  v.  Thorpe,  1  Ld.  Raym.  605;  Acher- 
ley  T.  Vernon,  Willes,   157. 

It  falls  clearly  within  the  technical  rule. 
"When  a  day  is  appointed  for  the  payment  of 
money,  etc.,  and  the  day  is  to  happen  after  the 
things  which  is  the  consideration  of  the  money, 
etc.,  is  to  be  performed,  no  action  can  lie. 

Bean  v.  Atwater,  4  Conn.  0;  Pordage  v. 
Cole,  1  Saund.  320;  Dey  v.  Dox,  9  Wend.  129. 

Nor  does  the  fact  thiat  payment  of  part  of 
the  consideration  (viz.:  the  $4,400)  was  to  be 
made  before  performance,  affect  the  question 
whether  the  agreement  for  the  final  payment 
was  dependent  or  independent.  The  old  case  of 
Terry  v.  Duntze,  2  H.  Bl.  389,  from  which 
the  opposite  doctrine  was  derived,  was  un- 
founded in  reason,  and  has  been  declared  not 
to  be  law  here  and  in  England. 

Cunningham  ▼.  MorrelT,  10  Johns.  203; 
Tompkins  v.  Elliott,  5  Wend.  496;  Grant  v. 
Johi^on,  5  N.  Y.  247 ;  Johnson  v.  Reed,  9  Mass. 
78;  Lord  v.  Belknap,  1  Cush.  279;  Watch- 
man ▼.  Crook,  6  G.  &  J.  254 ;  Bean  t.  Atwater, 
4  Conn.  4;  Kettle  v.  Harvey,  21  Vt.  301;  Mc- 
Lure  V.  Rush,  9  Dana,  64. 

It  would  seem  to  be  the  settled  rule,  both 
here  and  in  England,  that  if  plaintiff  has  not 
performed  the  work  in  exact  accordance  with 
the  contract,  and  there  has  been  no  waiver,  he 
cannot  recover  on  the  contract,  but  must  re- 
cover, if  at  all,  on  the  common  counts  for  his 
labor  and  materials. 

2.  Greenl.  Ev.  sees.  104,  136;  Chapel  y. 
Hicks,  2  Cromp.  &  M.  214;  Read  r.  Rann,  10 


B.  &  C.  440;  Alexander  y.  Gardner,  1  Bing. 
X.  C.  671;  Chanter  v.  Leese,  4  M.  &  W.  295, 
311;  Jewell  v.  Schroeppel,  4  Cow.  564;  Ladue 
v.  Seymour,  24  Wend.  62 ;  Britton  v.  Turner,  6 
N.  H.  481. 

Unless,  therefore,  time  of  performance  might, 
in  a  declaration  on  the  contract,  be  wholly 
omitted,  this  case  falls  within  the  rule,  and 
plaintiff  would  be  remitted  to  his  common 
counts;  that  it  could  not  be  so  omitted,  plain- 
tiff in  error  refers  to  Phillips  v.  Rose,  8  John. 
393;  Jewell  v.  Schroeppel,  4  Cow.  665;  Smith  v. 
Gugerty,  4  Barb.  615;  Ladue  v.  Seymour,  24 
Wend.  61;  Gregory  v.  Mack,  3  Hill,  380; 
Watchman  y.  Crook,  5  G.  &  J.  254;  Farnham 
V.  Ross,  2  Hall,  167. 

As  to  the  right  of  defendant  in  error  to  re- 
cover on  common  counts,  no  discussion  i»  nec- 
essary. The  ruling  excepted  to,  declares  the 
agreements  to  be  independent,  and  that  recov- 
ery may  be,  and  it  was  in  fact,  had  upon  the 
counts  on  the  special  contract. 

3.  But  besides  and  beyond  the  artificial 
rules  above  adverted  to,  and  under  which  it  is 
submitted  plaintiff  in  error  is  safe,  there  are 
others  founded  on  the  plainest  principles  of 
equity  and  justice. 

Of  these  the  principal  ones  are: 

Ist.  Where  non-performance  by  plaintiff  de- 
prives the  defendant  not  of  part,  but  of  the 
entire  consideration  of  the  contract,  the  agree- 
ment of  defendant  shall  be  deemed  dependent. 

Pordage  v.  Cole,  1  Saund.  320 ;  Duke  St.  Al- 
bans V.  Shore,  1  H.  Bl.  270;  Dakin  v.  Wil- 
liams, II  Wend.  07;  Atkinson  v.  Smith,  14  M. 
&  W.  695. 

2d.  Where  defendant,  in  case  of  plaintiff's 
non-performance,  has  no  other  remedy  for  the 
injury  he  sustains,  except  by  declaring  his 
agreement  dependent. 

Porda^  V.  Cole,  1  Saund.  319. 

3d.  Where  the  amount  of  the  consideration 
which  defendant  will  be  absolved  from  paying 
plaintiff,  if  his  agreement  be  deemed  dependent, 
IS  not  or  may  not  be  commensurate  with  the 
injury  sustained  by  plaintiff;  or  in  the  lan- 
guage of  this  court,  "there  is  no  natural  con- 
nection" between  the  two;  in  such  case,  de- 
fendant's contract  shall  be  construed  to  be  in- 
dependent. 

As  to  the  first  of  the  above  rules,  plaintiff 
in  error  submits  that  the  failure  to  perform  by 


TCDdee  has  purchased  to  sell ;  sucb  a  purpose  is 
lawful.    McKay  t.  Carrlngton,  1  McLean,  50. 

Though  time  Is  not  made  material  In  tbe  incep- 
tion of  a  contract.  It  It  becomes  so  by  the  conduct 
of  tbe  parties,  the  party  In  default  Is  not  entitled  to 
demand  specific  execution.  Jackson  v.  Llgon,  3 
Leigh.  161. 

In  tbe  sale  of  lands,  time  may  be  of  the  essence 
of  tbe  contract ;  and  In  tbe  absence  of  just  excuse 
for  default  at  tbe  day,  and  of  any  acquiescence  or 
waiver  by  the  otber  party,  the  court  will  not  aid 
the  party  In  default.  Benedict  v.  Lynch,  1  Johns. 
Ch.  870. 

Where  a  certain  act  Is  to  be  done  to  complete  the 
contract  Itself,  as  giving  security  within  a  fixed 
time,  a  party  will  not  be  reltered  against  bis  fail- 
ure to  perform  sucb  aet  within  the  specified  time. 
Doar  T.  Glbbes,  1  Bailey,  cb.  371. 

Time  Is  essential,  in  a  parol  contract,  for  tbe  sale 
of  land  In  respect  to  tbe  specific  performance  of  it 
bv  a  court  of  equity.  Goodwin  v.  Lyon,  4  Porter, 
207. 

Time  Is  of  tbe  essence  of  a  contract  where  tbe 
•ubjeet  of  snch  contract  Is  of  such  a  nature  as  to 
h«  exposed  to  a  dally  variation  in  its  value.  Deloret 
y.  Rothschild,  1  Sim.  &  8tu.  490. 

Parties  entering  into  a  contract,  may  make  time 
«2S 


tbe  essence  of  it.  When  it  is  a  distinct  and  substan- 
tive part  of  It,  it  must  be  kept.  Wells  v.  Smith,  2 
Bdw.  78.  And  it  is  never  to  be  wholly  disregarded. 
But  where  tbe  same  Justice  can  be  done  between 
tbe  parties,  and  neither  has  sustained  Inconven- 
ience by  tbe  delay,  and  the  property  has  not  cbanged 
value,  tbe  court  will  not  consider  time  essential. 
Lotfgwortb  V.  Taylor,  1  McLean.  395.  In  contracts 
for  the  sale  of  lands,  time  Is  of  tbe  essence  of  tbe 
contract,  as  well  as  tbe  price  paid.  Crlffln  v.  Heer- 
mance.  1  Clarke,  133 :  Falls  v.  Carpenter,  1  Dev.  Ik 
Bat.  277;  Rogers  v.  Saunders,  IB  Me.  92;  Page  y. 
Hughes,  2  B.  Mon.  441. 

Tune,  when  not  of  tbe  essence  of  a  contract,  is 
no  excuse  for  a  non-performance  unless  it  amount 
to  anabandonment.  Sarter  t.  Gordon,  2  Hill,  Ch. 
126.  Considerable  delay  without  reason  will  be  con- 
sidered an  alrandonment.  Bellas  v.  Hays,  6  S.  *  S. 
427. 

See  further  on  the  subject,  Avery  v.  Kellogg.  11 
Conn.  662;  Atty.-Gen.  v.  Pnrmont  S  Paige,  620: 
Weils  y.  Smith,  7  Paige.  22 ;  More  v.  Smedbureh.  8 
Paige,  600 :  Lenett  v.  Edwards,  Hopk.  630 ;  Botts 
V.  Cosine,  1  Holt.  79 ;  Wiswall  y.  HcQowan,  1  Hoff. 
125 ;  Hundley  v.  Lyons,  5  Mont.  342 ;  Williams  v. 
Champion,  6  Ham.  160 ;  Beetor  v.  Price,  1  Itlas.  S73. 
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defendsnt,  although  it  left  the  fruits  of  his 
l*bor  in  the  hands  of  the  railroad  with  whom 
he  contracted  to  do  it,  and  who  are  fully  bound 
to  pay  him  for  it,  yet  deprived  plaintiff  in  er- 
ror of  the  whole  consideration  for  which  he 
made  the  contract,  viz.:  the  time  within  which 
performance  was  to  take  place. 

It  is  important  to  note  that  the  doctrine  re- 
gards merely  the  question  of  consideration  mov- 
ing from  plaintiff  to  defendant,  not  the  con- 
sideration arising  from  plaintiff's  altered  con- 
dition in  consequence  of  the  contract.  It  seeks 
to  avoid  circuity  of  action,  which  would  arise 
if  plaintiff  recovered  the  agreed  sum,  and  de- 
fendant by  cross  action  recovered  it  back. 

Duke  of  St.  Albans  v.  Shore,  I  H.  Bl.  270; 
Pordage  v.  Cole,  I  Saund.  319;  Dakin  t.  Wil- 
liams, 11  Wend.  67;  Atkinson  v.  Smith,  14  M. 
4   W.  605. 

Unless  time  was  the  whole  consideration, 
moving  from  defendant  in  error  to  plaintiff  in 
error,  there  was  no  consideration  at  all. 

His  relation  to  the  railroad  was  merely  that 
of  an  officer,  a  creditor  and  a  stockholder,  and 
it  is  believed  that  upon  no  known  principles  of 
law  could  damages  be  ascertained  and  assessed 
in  his  favor,  for  a  deprivation  of  such  a  remote 
benefit,  if  defendant  in  error  had  failed  to  per- 
form. 

This  last  suggestion,  if  well  founded,  em- 
plwtically  supports  the  second  of  the  above 
grounds,  viz.:  that  the  only  ronedy  plaintiff  in 
error  can  have  for  the  breach  of  his  agreement 
by  defendant,  is  to  construe  his  covenant  to 
give  his  notes,  to  be  dependent  on  complete 
|)erformance  by  defendant. 

The  last  ground  which  is  often  relied  on  to 
show  the  covenants  to  be  independent  is,  that 
there  is  no  natural  connection  between  the 
sum  which  is  claimed  to  be  paid  defendant 
in  error,  and  which  plaintiff  seeks  to  withhold, 
and  the  amount  of  damages  which  plaintiff 
may  sustain  by  defendant's  non-performance. 

But,  however  this  may  be  in  other  cases,  in 
this  case  plaintiff  in  error  does  not  hold  and 
enjoy  the  benefit  of  defendant's  labor  and  ma- 
terials, but  a  third  party,  who  has  contracted 
with  defendant  to  pay  for  them. 

4.  The  remaining  exception  is  to  the  ruling 
of  the  court,  compelling  plaintiff  in  error  to 
prove  and  adjust  his  damages  for  breach  of  the 
contract  by  way  of  offset,  recoupment,  or  re- 
duction of  damages  of  defendant  in  error  in 
this  action,  and  thus  depriving  hinf  of  his  elec- 
tion to  bring  a  cross  action. 

Plaintiff  in  error  has  been  able  to  find  no 
case  in  which  the  doctrine  is  established  that  it 
is  compulsory  on  a  defendant  to  come  prepared 
with  his  proofs  of  such  damage,  or  have  the 
damages  assessed  at  a  nominal  sum,  and  be 
barred  of  his  cross  action. 

The  statement  of  counsel  to  Emerson  should 
have  been  admitted  to  show  that  in  the  opin- 
ion of  Emerson,  the  work  could  have  been  done 
by  December  1st. 

Messrs.  Safus  Choate  and  Henry  C.  Hnteli- 
ins,  for  defendant  in  error. 

1.  The  first  exception  is  as  follows:  "The 
defendant  offers  to  prove  that  jiut  prior  to  the 
signature  of  the  contract,  both  parties  being 
present,  the  counsel  for  the  plaintiff  told  him, 
that  unless  he  was  sure  that  he  could  complete 
1ft  li.  ed. 


the  bridges  by  December  first,  he  ought  not  to 
sign  the  contract,  and  could  not  recover  if  he 
did  not  complete  them  by  December  first.    But* 
the  court  refused  to  admit  the  same" — to  which 
refusal  the  defendant  excepted. 

Such  testimony  was  clearly  inadmissible. 
The  contract  must  speak  for  itself.  The  con- 
versation of  the  parties,  their  understandings 
and  expectation,  and  the  suggestions  of  coun- 
sel, cannot  affect  or  control  the  construction  of 
this  contract.  This  would  be  to  vary  or  mod- 
ify its  terms  by  parol. 

1  Greenl.  Ev.  sec.  276,  p.  327 ;  Weathcrhead's 
Lessee  v.  Baskerville,  II  How.  (62  U.  S.),  329, 
18  Curt.  647;  Van  Buren  v.  Digges,  II  How. 
(52  U.  S.),  461;  Curt.  683;  Grant  t.  Naylor 
(8  U.  S.)   4  Cranch,  224,  2  Curt.  84. 

2.  The  second  exception  is  as  follows:  "The 
defendant  offers  to  prove  that  at  the  time  the 
contract  was  drawn  up,  the  element  of  time 
was  talked  over  by  the  plaintiff  and  the  defend- 
ant, and  that  the  plaintiff  assented  that  time 
was  the  essence  of  the  contract;  but  the  court 
refused  to  admit  the  same" — to  which  refusal 
the  defendant  excepted. 

The  same  answer  may  be  made  to  this  as  to 
the  first  exception;  when  the  contract  is  re- 
duced to  writing,  all  the  conversations  of  the 
parties  leading  up  to  it.  are  merged  in  it. 

I  Greenl.  Ev.  sec.  276,  p.  327. 

3.  The  third  exception  is  as  follows:  "The 
defendant  moved  the  court  to  rule  and  instruct 
the  jury,  that  by  the  true  construction  of  said 
contract  declared  upon,  the  plaintiff  would  not 
be  entitled  to  recover  without  sliowin"  that  the 
work  was  completed,  ready  for  laying  down 
the  rails  for  one  track  by  the  first  day  of  De- 
cember, 1854;  but  the  court  refused  so  to  in- 
struct the  jury,  but  did  instruct  them,  that  the 
agreement  on  the  part  of  the  defendant  to  give 
the  notes  in  said  agreement  mentioned,  was  not 
dependent  upon  the  completion  of  said  work, 
ready  for  laying  down  said  rails  for  one  track 
at  the  time  limited  by  said  contract" — to  which 
ruling  the  defendant  excepted. 

It  is  sometimes  difficult  to  determine  whether 
covenants  and  promises  are  dependent  or  inde- 
pendent. Some  rules  of  construction  are  laid 
down  in  the  books,  but  after  all,  each  case  is 
to  be  governed  by  its  own  circumstances. 

Phila.  W.  &  B.  R.  R.  Co.  ▼.  Howard,  13  How. 
(54  U.  8.)   307,  19  Curt.  512,  621. 

The  courts  incline  to  consider  covenants  and 
promises  independent  rather  than  dependent, 
to  save  forfeitures.  The  burthen  is  on  him  who 
alleges  dependency. 

Piatt  on  Covenants,  36,  78,  79;  Law  Lib. 
Vol.  I. 

If  there  are  no  terms  which  import  a'  condi- 
tion, or  which  expressly  make  one  promise  de- 
pendent on  another,  they  are  construed  to  be 
independent,  and  in  this  contract  there  are  no 
such. 

Piatt,  Gov.  Law  lib.  Vol.  HI.,  pp.  32,  72, 
73. 

More  than  this,  the  terms  import  the  con- 
trary. In  that  part  containing  the  promise,  the 
condition  of  time  is  wholly  omitted;  thus  indi- 
cating an  intention  not  to  make  it  dependent 
on  time,  but  on  work  done. 

The  failure  to  perform  on  the  day  does  not 
go  to  the  whole  consideration,  and  there  is  no 
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natural  connection  between  the  amount  to  be 
)>ai(l  for  the  work  done  after  the  day,  and  the 
injury  or  loss  inflicted  by  a  failure  to  perform 
on  the  day. 

Piatt.  Cov.  Vol.  III.,  Law  Lib.  pp.  40-90. 
04;  Phi  la.  W.  &  B.  R.  R.  Co.  v.  Howard,  13 
How.  (54  U.  S.),  307.  19  Curt.  522. 

The  forfeiture  of  the  amount  to  be  paid  for 
the  whole  work,  in  consequence  if  its  not  bein;; 
computed  by  the  day,  would  be  unreasonable 
in  this  case.  By  construing  the  promises  as  in- 
dependent, the  plaintilT  can  recover  his  exact 
damages,  if  any,  or  have  them  recouped.  Thus 
the  rights  of  both  parties  are  secured. 

Piatt,  Cov.  Vol.  IlL,  Law  Lib.  pp.  40-90. 

The  defendant  in  error  completed  the 
bridfres.  The  plaintiff  in  error  has  the  benefit 
of  his  labor:  the  objection  is,  that  it  was  not 
done  at  the  day,  for  which,  however,  the  plain- 
tiff in  error  claimed  no  damages.  It  would  be 
manifestly  inequitable  for  the  plaintiff  in  error 
to  receive  the  benefit  of  this  labor  without  pay- 
ing for  it.  The  objection  taken  is  technical, 
and  mi<rht  not  to  be  sustained  unless  the  lan- 
guiiifo  iH  clear  and  the  rule  of  law  imperative. 

I'liila.  \y.  &  B.  R.  R.  Co.  V.  Howard.  13 
How.  (54  V.  S.),  .W7.  19  Curt.  612-521;  Van 
Buren  v.  Digges,  11  How.  (62  U.  S.),  461,  18 
Curt.  083. 

The  promise  of  the  plaintiff  in  error  was  not 
deiieiidcnt  upon  the  completion  of  the  bridge 
work  by  Dccpmlicr  Ist,  because  the  notes  were 
not  to  be  given  upon  the  completion  of  the 
briiljtci*.  Something  more  was  to  be  done,  to 
wil:  the  laying  of  the  rails  by  another  party. 
How  ciiu  the  promise  of  the  plaintiff  in  error 
be  said  to  be  dependent  upon  the  completion  of 
his  work  by  December  1st,  when  the  completion 
of  t'lio  tvork  at  that  time  would  not  then  entitle 
■the  defendant  in  error  to  his  notes? 

When  the  acts  stipulated  to  l)e  done  are  to  be 
done  at  difTorrnt  times,  tlie  stipulations  are  to 
be  construe:!  as  independent  of  each  other. 

Ooldsborough  v.  Orr,  8  Wheat.  (21  U.  S.), 
217. 

Taking  this  decision  as  a  guide,  these  prom- 
ises must  be  construed  as  independent;  for  the 
promis!>  of  the  defendant  in  error  was  to  com- 
plete the  briilgps  by  Dec.  1,  whereas  the  promise 
of  the  plaintiff  in  error  was  not  to  g^ve  the 
notes  at  that  time,  but  when  the  rails  were  laid. 

The  plaintiff  in  error  promised  to  pay  the  de- 
fendant in  error  $4,400  in  cash  within  two  days 
from  the  date  of  tlie  contract,  and  to  give  his 
notes  upon  the  completion  of  the  bridges  and 
laying  the  rails.  So  far  as  this  cash  payment 
is  concerned,  the  promise  is  clearly  Independent, 
as  it  necessarily  preceded  the  completion  of  the 
work.  If  the  construction  contended  for  by 
the  plaintiff  in  error  be  adopted,  the  same 
promise  will  be  construed  both  as  dependent 
ami   independent. 

I'latt.  Cov.  Law  Lib.  Vol.  III.,  pp.  43.  90. 

4.  The  fourth  exception  is  as  follows:  "The 
defendant  further  requested  the  court  to  nile 
and  instruct  the  jury,  that  if  the  plaintilT 
failed  to  complete  said  work  ready  for  laying 
down  the  iron  rails  for  one  track  by  the  said 
first  day  of  December,  there  was  thereby  a 
failure  of  the  consideration  of  said  contract, 
and  the  plaintiff  would  not  be  entitled  to  recover 
the  amount  claimed  by  him  or  any  part  there- 
of; but  the  court  refused  so  to  instruct  the 
jury" — to  which  refusal  the  defendant  excepted. 
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Very  clearly  these  instructions  ought  not  to 
have  been  given.  The  consideration  of  the 
plaintiff  in  error's  promise  to  pay  the  money 
and  to  give  the  notes,  was  the  promise  of  the 
defendant  in  error  to  do  the  work,  and  not 
merely  his  promise  to  do  it  by  Dec.  I.  Re 
having  completed  the  work  to  their  acceptance, 
there  was  clearly  not  a  total  failure  of  consid- 
eration. 

6.  The  last  exception  is  as  follows:  "His 
Honor,  the  Judge,  having  first  called  u|)on  the 
defendant  to  offer  evidence  if  he  saw  fit,  of  any 
actual  damage  by  him  sustained  by  the  non-per- 
formance of  said  work  within  the  time  limited 
by  said  contract,  and  the  defendant  declining  to 
offer  any  such  evidence,  and  admitting  that  no 
such  actual  damage  was  claimed  by  him  in  this 
suit,  the  court  thereupon  instructed  the  jury  to 
deduct  from  any  sum  they  misht  find  for  the 
plaintiff  the  sum  of  $1,  as  nominal  damages  for 
the  non-performance  of  plaintifT' — to  which 
direction  the  defendant  excepted. 

It  is  difficult  to  discover  what  there  Is  objec- 
tionable in  this  direction.  Undoubtedly  the 
plaintiff  in  error  was  entitled  to  have  deducted 
in  this  suit  any  damage  which  he  could  show 
that  he  had  sustained  from  the  non-perform- 
ance of  the  work  within  the  time  limited  by 
the  contract,  and  if  the  court  had  refused  to 
admit  testimony  of  such  damage,  he  might  well 
have  excepted;  but  he  expressly  waived  all 
claim  to  damage  in  this  suit.  In  the  absence 
of  any  proof  or  claim  by  him.  the  court  di- 
rected the  deduction  of  nominal  damages. 
W'hat  more  or  different  could  the  plaintiff  in 
error  require? 

Winder  v.  Caldwell,  14  How.  (65  U.  S.), 
434,  20  Curt.  272. 


Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  case  is  before  us  on  a  writ  of  error  to 
the  Circuit  Court  of  Massachusetts. 

The  action  was  brought  by  Kmerson  against 
Slater,  on  an  agreement  made  the  1 4th  day  of 
November,  1834.  in  which  Emerson,  "in  con- 
sideration of  the  agreement  of  said  Slater, 
'hereinafter  contained,  and  of  one  dol-  (*234 
lar  to  him  paid,  covenants  and  agrees,  with 
said  Slater,  that  be  will  complete  all  the  bridge 
work  to  be  done  by  him  for  the  Boston  and 
New  York  Central  Railroad  Company,  ready 
for  laying  d«wn  the  iron  rails  for  one  track,  by 
the  Ist  day  of  Dee-.-mber  next." 

"And  the  said  Slater,  in  consideration  of  the 
premises,  hereby  agrees,  with  said  Emerson, 
that  he  will  pay  him,  within  two  days  from 
the  date  hereof,  the  sura  of  $4,400  in  ca.sh. 
And  the  said  Slater  further  agrees,  that  he  will 
give  to  the  said  Emerson,  on  the  completion  of 
the  bridges,  and  when  the  rails  for  one  track 
are  laid  to  the  foot  of  Summer  Street,  in  Boa- 
ton,  from  Dedham,  his  (said  Slater's)  five  notes, 
for  $2,000  each,  dated  when  said  notes  were 
given,  as  above  provided,  and  payable  in  aix 
months  from  their  date,  to  the  said  Emerson  or 
bis  order.  Said  notes,  when  paid,  are  to  be  ap- 
plied toward  the  Indebtedness  of  said  Boston 
and  New  York  Central  Railroad  Company  to 
said  Emerson;  it  being  understood  that  this 
agreement  is  in  no  way  to  affect  any  oontraet 
of  said  Emerson  with  said  Company,  or  uijr 
action  now  pending." 
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The  execution  of  this  agreement  was  admit- 
ted, and  that  the  work  upon  the  bridges,  in  said 
agreement  set  forth,  was  completed,  ready  for 
laying  down  the  iron  rails  for  one  traclc,  about 
the  middle  of  December,  I8S4,  and  that  the 
rails  were  laid  to  the  foot  of  Summer  Street, 
in  Boston,  from  Dedham,  about  the  last  of  the 
name  month. 

It  was  proved  that  the  defendant  was  Presi- 
dent of  the  Boston  and  New-  York  Central 
Railroad  Company,  and  a  stockholder  and  bond- 
hold^  in  the  same.  The  Corporation  failed 
on  or  about  the  2d  of  July,  1861.  The  Company 
was  then  indebted  to  the  plaintiff,  and  did  not 
pay  him.  In  the  second  week  of  July,  there 
was  a  crisis  in  the  affairs  of  the  Company,  and 
Knicrson  suspended  his  work,  so  far  as  regarded 
new  outlays.  In  August  a  new  arrangement 
was  made,  and  he  went  on  till  the  first  or  sec- 
ond week  in  Noyember,  and  then  he  kept  a 
force  on  the  great  bridges  sufficient  to  retain 
possession  of  the  work,  and  would  not  surren- 
der it;  the  witness  (Willis)  then  made  an  effort 
to  ^et  the  bridges  completed.  The  question  was, 
how  much  Emerson  would  take.  The  Company 
owed  him  some  $10,000  to  $15,000,  and  was 
tlipn  insolvent  as  respected  meeting  its  engage- 
ments. 

The  defendant  then  introduced  an  agreement 
between  the  Boston  and  Kcw  York  Central 
Itailrnad  Company,  a  Corporation,  and  Charles 
Kinerson,  of  Boston,  in  which  Emerson  agreed 
to  build  and  complete,  suflicicut  for  the  pas- 
sage of  an  engine  over  the  same,  on  or  before 
2.ir>*J  the  first  day  of  May  next,  'all  the 
brid^jing  as  now  laid  out  and  determined  upon 
by  the  engineer  of  said  railroad,  from  the 
wharf  near  the  foot  of  Summer  Street,  in  Bos- 
ion,  and  from  South  Boston  across  the  South 
J^.ty,  so  called,  to  the  Dorchester  shore,  in  Dor- 
(•li<>ster,  in  the  manner  and  with  the  materials 
ticroiuafter  described,  and  to  finally  complete 
the  same  to  the  satisfaction  of  the  State  Com- 
missioner and  the  engineers  of  said  railroad,  as 
HiHin  after  the  first  day  of  May  next  as  may  be. 
.Sc'.eral  other  bridges  were  required  to  be  built 
on  the  road,  Emerson  furnishing  all  the  mater- 
ials, excepting  the  iron  rails,  chains,  and  spikes, 
whioh  were  to  be  furnished  by  the  Kailroad 
Company.  This  contract  was  dated  the  23d  of 
D<':^ember,  1863,  and  signed  by  the  parties. 

A  receipt,  dated  November  15th,  1854,  signed 
by  Emerson,  acknowledged  the  payment  of 
$4.4(>0,  by  Slater,  on  the  contract  first  above 
sUted. 

K.  B.  Ammidown,  a  witness,  stated  he  was 
a  director  on  the  railroad,  and  that  in  Novem- 
ber. 1854,  there  were  negotiations  pending  for 
a  contract  for  a  through  route  from  Boston  to 
New  York,  between  the  Boston  and  New  York 
Central  Kailroad  Company  and  the  Norwich 
and  Worcester  Railroad  Company,  and  the 
Steamboat  Company  plying  between  Norwich 
and  New  York.  The  contract  then  e.xisting  be- 
tween said  Steamboat  Company  and  Norwich 
and  Worcester  Railroad  Company  with  the  Bos- 
ton and  Worcester  Railroad  Company  would 
expire  about  December  1st.  1854.  It  was  ncc- 
easary  that  said  Steamboat  and  Norwich  and 
Worcester  Railroad  Companies  should  make  a 
new  contract.  They  preferred  to  contract  with 
n*  instead  of  the  Boston  and  Worcester  Rail- 
road Company,  provided  our  road  could  be 
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ready  to  run  by  December  1st,  1854.  The  only 
part  of  our  road  as  to  which  there  was  any 
doubt  of  its  completion^  was  the  bridges,  which 
the  plaintiff  was  makmg.  The  whole  matter 
was  talked  over  in  the  presence  of  the  plaintiff. 
We  regarded  it  as  of  very  great  importance.  I 
considered  the  loss  of  that  contract  equal  to  a 
quarter  of  a  million  of  dollars,  and  the  plain- 
tiff said  half  a  million.  Committees  from  Nor- 
wich and  Worcester  Railroad  and  Steamboat 
Companies  came  on,  to  make  t^e  arrangement, 
and  went  ovbr  part  of  the  road.  Whether  this 
was  before  or  after  the  contract,  the  witness 
cannot  say,  but  he  has  little  doubt  tliat  it  was 
before. 

J.  C.  Hurd,  a  witness,  and  who  was  also  a 
director,  and  as  a  committee,  about  the  14th  of 
August,  1854,  made  a  parol  contract  with  Em- 
erson to  pay  him  $17,000,  and  secure  to  him 
$6,000  of  Farnum,  with  indorsements.  A  larger 
sum  than  $17,000,  he  thinks  was  paid  at  the 
time  of  the  contract.  'Emerson  agreed  [*2S6 
to  go  on  and  finish  the  work,  but  he  declined 
to  sign  a  written  agreement. 

On  the  above  evidence  the  defendant  moved 
the  court  to  rule  and  instruct  the  jury,  that  by 
the  true  construction  of  said  contract  declared 
on,  the  plaintiff  would  not  be  entitled  to  re- 
cover without  showing  that  the  work  wils  com- 
pleted, ready  for  laying  down  the  iron  rails  for 
one  track  by  the  first  day  of  December,  1854; 
but  the  court  refused  so  to  instruct  the  jury, 
and  did  instruct  them  that  the  agreement  on 
the  part  of  the  defendant  to  give  the  notes  in 
said  agreement  mentioned  was  not  dependent 
on  the  completion  of  said  work,  ready  for  lay- 
ing down  said  rails  for  one  track,  at  the  time 
limited  by  said  contract.  To  which  ruling  and 
refusal  the  defendant  excepted. 

And  the  defendant  further  requested  the  court 
to  rule  and  instruct  the  jury,  that  if  the  plain- 
tiff failed  to  complete  said  work,  ready  for  lay- 
ing down  said  iron  rails  for  one  track,  by  the 
said  first  day  of  December,  there  was  thereby 
a  failure  of  the  consideration  of  said  contract, 
and  the  plaintiff  would  not  be  entitled  to  re- 
cover the  amount  claimed  by  him,  or  any  part 
thereof;  but  the  court  refused  so  to  instruct 
the  jury.  To  which  refusal  the  defendant  ex- 
cepted. 

The  judge  having  first  called  upon  the  de- 
fendant to  offer  evidence,  if  he  saw  fit,  of  any 
actual  damage  by  him  sustained  by  the  non- 
performance of  said  work  within  the  time  lim- 
ited by  said  contract;  and  the  defendant  de- 
clining to  offer  any  such  evidence,  and  admit- 
ting that  no  such  damages  were  claimed  by  him 
in  the  suit,  the  court  thereupon  instructed  the 
jury  to  deduct,  from  any  sum  they  might  find 
for  the  plaintiff,  the  sum  of  one  dollar — aa 
nominal  damage  for  the  said  non-performance 
of  plaintiff.   To  which  the  defendant  excepted. 

The  jury  found  for  the  plaintiff  $10,199. 

The  declaration  contains  four  counts.  Tlie 
first  one  alleges  the  work  was  completed  by  the 
1st  of  December,  1864;  the  second,  on  the  20th 
of  December;  third,  the  same  time;  the  fourth, 
the  same  as  the  second,  with  an  allegation  that 
the  defendant  waived  the  time  fixed  for  the 
work  to  be  completed  to  the  20th  of  Decem- 
ber. 

This  contract  cannot  be  satisfactorily  under- 
stood or  construed  without  reference  to  the  cir- 
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cumstances  under  which  it  was  made.  From 
the  evidence,  it  appears  that  the  work  to  be 
completed  by  the  let  of  December  was  provided 
for  by  a  previous  contract,  dated  17th  of  De- 
cember, 1851,  in  which  the  details  and  prices  of 
the  work  were  especially  atated  to  be  so  con- 
structed as  to  admit  of  an  engine  to  run  over 
237*]  it  on  or  before  *the  1st  of  May  ensuing, 
and  the  whole  to  be  completed  as  soon  after 
that  period  as  practicable. 

The  Company,  it  seems,  had  become  embar- 
rassed, and  were  unable  to  make  payment  for 
the  work  as  it  progressed;  still  the  contractor, 
Emerson,  was  unwilling  to  give  up  the  contract, 
and  retained  a  few  hands  in  his  employ  on  dif- 
ferent |>art8  of  the  work,  so  as  to  retain  the 
possession  of  it. 

Another  fact  to  be  noticed  as  important  was, 
that  if  the  road  could  be  completed  by  the  1st 
of  December,  the  Company  had  an  assurance 
that  a  contract  could  be  made  with  the  Steam- 
boat Company  plying  between  Norwich  and 
Kew  York,  makmg  a  continuous  line  between 
Boston  and  New  York.  This  was  considered 
an  object  of  great  importance — equal,  as  was 
supposed  by  a  witness,  to  a  quarter  of  a  million 
of  dollars,  and,  as  the  plaintiff  supposed,  to 
half  a  million. 

The  defendant  was  President  of  the  Boston 
and  New  York  Central  Railroad — a  stockholder 
and  a  bondholder  in  the  same;  but  it  does  not 
appear  that  he  had  any  authority  to  bind  the 
Company,  as  he  entered  into  the  contract  in  his 
individual  capacity. 

Under  these  circumstances,  the  contract  on 
which  the  action  is  prosecuted  was  made.  It 
will  be  at  once  perceived  there  was  a  strong 
motive  to  have  the  work  completed  by  the  1st 
of  December  ensuing,  by  all  who  had  an  inter- 
eat  in  the  Central  Railroad.  The  sum  to  be  paid 
by  Slater  was  not  in  addition  to  the  price  stip- 
ulated in  the  former  contract,  but  in  discharge 
of  so  much  of  that  contract. 

All  these  facts  being  admitted  or  undisputed, 
we  wilt  consider  the  language  of  the  contract. 
It  states  "that  the  said  Emerson,  in  considera- 
tion of  the  agreement  of  said  Slater,  herein- 
after contained,  and  of  $1  to  him  paid,  the  re- 
ceipt whereof  is  acknowledged,  covenants  and 
agrees  with  said  Slater,  that  he,  the  said  Emer- 
son, will  complete  all  the  bridge  work  to  be 
done  by  him  for  the  Boston  and  Central  Kail- 
road  Company,  ready  for  laying  down  the  iron 
rails  for  one  track,  by  the  1st  day  of  December 
next." 

There  is  no  ambiguity  in  this  language.  No 
one- can  misconstrue  it.  The  work  specified  was 
to  be  completed  by  the  Ist  day  of  December. 
And  the  said  Slater,  "in  consideration  of  the 
premises,"  that  is,  the  completion  of  the  work, 
"hereby  agrees  with  said  Emerson,  that  he  will 
pay  him,  within  two  days  from  the  date  hereof, 
the  sum  of  $4,400  in  cash;  and  the  said  Slater 
further  agrees  that  he  will  give  to  the  said 
Emerson,  on  the  completion  of  the  bridges,  and 
when  the  rails  for  one  track  are  laid  to  the 
front  of  Summer  Street,  in  Boston,  from  Ded- 
2SS*]  ham,  his  (said  Slater's)  five  'notes  for 
$2,000  each,  dated  when  said  notes  are  given,  as 
above  provided,  and  payable  in  six  months." 

The  notes  were  to  be  given  on  the  comple- 
tion of  the  bridges,  and  when  the  rails  for  one 
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track  are  laid  to  the  front  of  Summer  Street,  in 
Boston;  and  from  this  it  is  argued  that  the  cov- 
enants in  the  agreement  are  independent. 
Much  is  found  in  the  opinions  of  courts  and 
elementary  writers  in  regard  to  dependent  and 
independent  covenants.  And  it  is  said,  "where 
the  acts  stipulated  to  be  done  are  to  be  done  at 
different  times,  the  stipulations  are  to  be  con- 
strued as  independent  of  each  other."  This, 
as  a  general  rule,  is  correct,  but  it  is  subject  to 
the  intention  of  the  parties,  as  signified  in  the 
language  of  the  contract.  The  great  rule  is  to 
ascertain  the  intent  of  the  parties  from  the  lan- 
guage used. 

The  work  was  to  be  done  by  the  1st  day  of 
December ;  and  Slater  agreed  to  give  his  notes, 
payable  iq  six  months  after  the  work  was  com- 
pleted; the  time  of  giving  the  notes,  therefore, 
IS  referable  to  the  time  fixed  for  the  completion 
of  the  work.  In  no  just  or  legal  sense  can  this 
language  be  held  to  enlarge  the  time  limited  in 
the  contract. 

It  is  said  by  some  writers,  that  it  is  impossi- 
ble to  make  time  of  the  essence  of  the  contract 
where  damages  may  compensate  for  the  delay. 
But  this  is  not  correct  as  a  general  proposition. 
And  a  more  fit  illustration  of  this  can  scarcely 
be  found  than  the  contract  under  consideration. 
The  amount  of  compensation  for  the  work  is 
not  increased  or  diminished  by  the  new  con- 
tract. The  first  contract  stands  in  all  its  force, 
unaffected  by  the  second,  except  that  the  pay- 
ments made  under  the  second  shall  be  applied 
as  a  credit  on  the  first.  The  obligation  assumed 
by  Emerson  in  the  new  contract  was,  to  finish 
the  work,  as  stated,  by  the  Ist  of  December,  in 
consideration  that  $4,400  should  be  paid  to  him 
in  two  days,  and  notes  given  for  $10,000  on 
the  completion  of  the  work.  Slater,  having  no 
other  interest  in  the  work  than  any  other  stock- 
holder and  bondholder  of  similar  amounts,  paid 
the  $4,400,  and  agreed  to  give  his  individual 
notes  for  the  $10,000.  In  this  contract  he 
stands  in  the  relation  of  a  surety,  and  can  only 
be  held  responsible  under  his  agreement. 

That  time  was  an  essential  part  of  this  con- 
tract, is  clear  from  the  circumstances  under 
which  it  was  made,  and  the  intent  of  the  par- 
ties, as  expressed.  The  cbntinuous  line  to  Kew 
York  was  the  strong  motive  to  Slater,  ana  that 
could  be  secured  only  by  the  completion  of  the 
work  on  or  before  the  1st  of  December. 

The  defendant  prayed  the  court  to  instruct 
the  jury  that  the  •plaintiff  could  not  re-  [*2S9 
cover  without  showing  the  work  was  completed, 
ready  for  laying  down  the  iron  rails  for  one 
track,  by  the  1st  day  of  December,  1854,  which 
the  court  refused  to  do.  In  this,  we  think, 
there  was  error.  On  a  contract  where  time  does 
not  constitute  its  essence,  there  can  be  no  re- 
covery at  law  on  the  agreement,  where  the  per- 
formance was  not  within  the  time  limited.  A 
subsequent  performance  and  acceptance  by  the 
defendant  will  authorize  a  recovery  on  a  quan- 
tum meruit. 

It  is  difficult  to  perceive  any  satisfactory 
mode  by  which  the  defendant  in  the  Circuit 
Court  could  recoup  his  damages  for  the  failure 
of  the  plaintiff  to  perform  in  that  action,  or  by 
bringing  another  suit.  An  a  stock  and  bond- 
holder, his  damages  would  be  remote  and  con- 
tingent.   To  ascertain  the  general  damage  of 

19  How. 
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the  Company  by  the  failure,  and  distribute  that 
amount  among  the  members  of  the  Company  in 
proportion  of  their  interests,  would  seem  to  be 
the  proper  mode;  and  this  would  be  compli- 
cated, and  not  suited  to  the  action  of  a  jury. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, with  coats. 


MABIA  A.  FLETCHER  HIPP  et  al..  Heirs  of 
James  Fletcher,  Compts.  and  AppU., 

V. 

CELINE  BABIN,  Widow  of  Ursin  Joly,  et  al. 

(See  S.  0.  19  How.  271-279.) 

E<|uity  has  no  jurisdiction  if  the  remedy  at  law 
is  plain  and  adequate — ^bill  to  recover  land. 

t  Whenever  a  court  of  law  la  competeDt  to  take 
cocnlxaoce  of  a  rlgbt.  and  has  power  to  proceed  to 
a  judinnent  wbicb  affords  a  plain,  adequate  and 
complete  remedy  without  the  aid  of  a  court  of 
oqultv.  the  plaintiff  must  proceed  nt  law.  because 
the  defendant  has  a  constitutional  right  to  a  trial 
byjui7. 

'  So  held  of  a  bill  which  Is  In  substance  and  effect 
an  ejerlment  bill,  being  a  bill  by  heirs  to  establish 
tbeir  title,  and  recover  land. 

.Vi^ed  Feb.  3,  1867.     Decided  Feb.  17,  1867. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 
The  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  by  the  appellants,  to  recover 
certain  lands  with  rents  and  profits. 

The  court  below  having  dismissed  the  bill  for 
want  of  jurisdiction,  the  complainants  took  an 
appeal  to  this  court. 

A  further  statement  appear*  in  the  opinion 
of  the  court. 

Messrs.  J.  M.  Smiley  and  P.  Perin,  for 
appellants: 

No  objection  is  raised  in  this  case  by  the  de- 
fendants to  the  jurisdiction,  neither  in  the 
pleadings  nor  upon  the  argument.  It  was  not 
raised  in  the  Circuit  Court,  and  we  are  assured 
by  the  opposing  counsel  that  it  will  not  be  in 
this. 

In  the  case  of  U.  8.  v.  Sturges,  et  al.  1  Paine 
C.  C.  626,  it  was  objected  at  the  hearing  for  the 
first  time  (not  by  the  court,  but  by  the  party) 
"that  there  was  a  want  of  equity  apparent  on 
the  face  of  the  bill  in  two  particulars,  etc." 
The  court  observes: 

"There  are  several  answers  to  be  given  to 
these  objections.  If,  admitting  thV  charges  or 
facts  stated  in  the  bill  to  be  true,  there  is  no 
foundation  in  equity  for  the  relief  prayed.  It 
was  a  proper  cause  for  a  demurrer,  and  the  ob- 
jection comes  now  with  less  weight  than  it 
would  at  an  earlier  stage  of  the  proceedinjiB." 
See  p.  531.  ^ 

The  case  of  Pierepont  v.  Fowle,  2  W.  ft  M. 
24,  we  conceive  to  be  quite  as  far  from  cstab- 
liahing  the  doctrine  upon  which  this  bill  was 
dismissed.  After  a  thorough  examination  of  a 
great  many  authorities  on  the  point,  the  Judee 
says   (p.  36):  * 

"Bnt  the  correct  rule  probably  is.  that  a  re- 
"pondent  may  and  usually  should  demur,  if  it 
sppcnm  on  the  face  of  the  bill  that  nothing  is 
■ought  which  might  not  b«  had  at  Uw. 
IS  Ik  «d. 


There  are  many  distinct  and  separate'  grounds 
of  chancery  jurisdiction  in  the  record.  Al- 
though no  ground  for  the  interference  of  a  court 
of  chancery  is  shown  by  the  bill,  yet,  if  it  ap- 
pear in  tlie  supplemental  bill,  replication,  an- 
swer, or  any  subsequent  proceeding,  the  juris- 
diction will  be  maintained. 

Craft  v.  Bullard,  1  Sm.  ft  Mar.  Ch.  373; 
Lafayette  Ins.  Co.  v.  French,  60  U.  S.  (18 
How.)   404. 

Among  the  undoubted  grounds  of  jurisdic- 
tion presented  by  the  record,  are: 

First.  To  avoid  a  mnltiplicity  of  suits.  It 
appears  in  the  original  bill  that  five  persons 
and  others  were  sued  in  the  State  Court  in  1824. 
On  filing  the  record  from  that  court,  it  wa» 
shown  that  five  separate  suits  at  law  were 
brought  for  the  land  included  in  the  bill.  The 
fact  is  admitted  in  the  plea,  and  also  in  the 
answer  of  the  defendants,  by  setting  out  the 
subdivisions  of  the  lands,  and  the  parcels  held 
by  them  respectively. 

This  is  one  of  the  exceptions  in  the  case  of 
Welby  V.  Duke  of  Rutland,  2  Bro.  P.  C.  39,  to 
the  general  rule  that  chancery  will  not  enter- 
tain suits  upon  legal  titles  merely. 

The  remedy,  then,  as  it  appears  by  this  view 
of  the  case,  not  being  as  full  and  complete  at 
Uw,  the  court  would  entertain  jurisdiction  on 
the  rule  established  in  Boyce's  Ex'r  v.  Grundy. 
3  Pet.  216;  9  Wheat.  842;  4  Wash.  202,  206. 

Second.  Another  class  of  cases  in  which 
chancery  will  lend  its  aid  for  relief,  is  in  mat- 
ters of  trust. 

Thus:  "If  a  man  intrudes  upon  the  estate  of 
an  infant,  and  takes  the  profits  thereof,  he  will 
be  treated  as  a  guardian,  and  held  responsible 
therefor  to  the  infant  in  a  suit  in  equity  " 

2  Sto.   Eq.   sec.    1356;    2   Sto.   Eq.   sec.   511; 
1  Madd.  Ch.  91;  Carmichael  v.  Hunter,  4  How 
(Miss.)   315;  Nelson  v.  Allen,  1  Yerg.  360:  8 
Beav.  169. 
Third.  For  discovery. 

The  discovery  by  defendants  of  their  titles, 
the  particular  portions  of  the  plantation 
daimed  by  them,  and  the  time  their  possession 
and  liability  for  rents  and  profits  commenced, 
was  material  to  complainants  in  making  out 
their  case. 
Fourth.  For  partition. 
"The  necessity  for  the  discovery  of  the 
titles,  the  inadequacy  of  the  remedy  at  law, 
the  dilTiculty  of  making  the  appropriate  and  in- 
dispensable compensatory  adjustments,  the  pe- 
culiar remedial  process  of  courts  of  equity,  and 
their  ability  to  dear  away  all  intermediate 
obstructions  against  complete  justice,"  are 
grounds  upon  which  "these  courts  have  assumed 
a  general  concurrrent  jurisdiction  with  courta 
of  law,  in  all  cases  of  partition.  So  that  it  ia 
not  now  deemed  necessary  to  state  in  the  bill 
any  ground  of  equitable  interference." 
1  Sto.  Eq.  sec.  658. 

Fifth.  The  remedy  at  law  U  not  plain,  ade- 
quate and  complete. 

The  record  shows  that  there  at«  five  sets  of 
defendants,  each  claiming  separate  and  dis- 
tinct subdivisions  of  the  plantations  in  contro- 
versy. At  law,  complainants  would  have  to 
commence  by  five  distinct  petitory  actiona 
against  the  five  aeta  of  defendants.    In  such 
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cases,  courts  of  equity  may  decree  a  sale,  or 
pecuniary  compensation  for  owelty  or  equality 
of  partition,  which  a  court  of  law  is  not  at 
liberty  to  do. 

1  Sto.  £q.  sees.  654,  656,  657. 

The  long  end  difficult  accounts  to  be  taken 
on  one  side  for  rents  and  profits,  and  for  the 
value  of  improvements  on  the  other,  make  the 
case  more  suitable  for  a  master  in  chancery 
than  a  jury. 

Catharine  Hipp  was  the  owner  of  one  un- 
divided fourth  of  the  lands  in  controversy;  that 
portion  she  could  and  did  sell  to  Daniel  Clark. 
Not  having  complied  with  the  formalities  re- 
quired by  law,  she  could  not  and  did  not  sell 
the  other  three  fourths  belonging  to  the  defend- 
ants. 

C.  C.  2427;  12  Rob.  652;  Fletcher  v.  Cavel- 
ier,  4  La.  267. 

Clark  never  was  in  actual  possession  of  any 
part  of  the  land,  and  could  only  be  in  the  con- 
structive possession  of  the  one  fourth  conveyed 
by  Mrs.  Hipp;  and  he  rould  only  convey  the 
one  fourth  that  belonged  to  him. 

C.  C.  art.  2427. 

There  is,  therefore,  no  question  of  legal  title 
properly  in  controversy  in  this  suit.  The  de- 
fendants having  illegally  taken  possession  of 
the  whole  estate,  while  complainants  were  in- 
fants, and  received  the  rents  and  profits  for  a 
■eries  of  years,  the  whole  scope  of  the  bill  is 
substantially  a  bill  for  partition  and  account 
between  tenants  in  common. 

"Tliis  court  has  l>ccn  palled  upon  to  consider 
the  IGtb  section  of  the  Judiciary  Act  of  1789. 
It  is  not  plain  that  there  is  a  remedy  at  law;  it 
must  be  plain  and  adequate,  or  in  other  words, 
as  practical  and  cflicient  to  the  ends  of  justice 
and  its  prompt  administration  as  the  remedy 
in  equity." 

Boyce'g  Kx'r  v.  Grundy.  3  Pet.  215. 

In  Louisiana  tlic  distinction  between  courts 
of  law  and  equity  is  unknown.  All  remedies 
are  in  fact,  both  in  form  and  in  substance, 
equitable.  We  look  to  the  English  chancery 
prnctire,  at  the  date  of  the  adoption  of  the  Con- 
stitution, for  the  equity  remedies  of  the  United 
States  courts.  Otherwise  the  equity  jurisdic- 
tion of  the  United  States  courts  would  he  abol- 
ished in  half  the  States  of  the  Union. 

Gordon  v.  Hubart,  2  Kumn.  401;  Mayer  v. 
Foulkrod.  4  Wash.  354;  Fletcher  v.  Morey.  2 
Story,  567;  Hawkshaw  v.  Parkins,  2  Swanst. 
546. 

Courts  of  equity  refuse  to  decide  upon  legal 
titles,  and  all  cases  when  there  is  an  adequate 
remedy  at  Inw;  because  such  cases  are  properly 
triable  by  a  jury.  The  reason  of  the  rule  docs 
not  e\i6t  in  Txxiisiana,  for  the  trial  by  jury  is 
not  respected  there,  and  is  not  allowed,  except 
on  the  application  of  one  of  the  pnrtios.  And 
it  is  the  universal  practice  of  the  Supreme 
Court  of  the  State  to  render  final  judgments, 
on  appeal  upon  the  law  and  the  facts,  without 
a  venire  facias  de  novo. 

I  Hon.  La.  Dig.  p.  05,  No.  6. 

Many  courts  of  the  highest  respectability 
have  held  that  questions  of  jurisdirtion.  founded 
solely  on  the  fart  that  there  was  an  adequate 
remedy  at  law.  must  be  presented  by' the  plead- 
ings. 

Wiswall  r.  Hall;  3  Paige,  313:  Bank  of  Utica 
T.  City  of  Utica,  4  Paige,  309;  2  Johns.  Ch. 
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339;  4  Paige  Ch.  77;  1  Bail.  Ch.  62,  113;  1  Sm. 
&  Mar.  Ch.  5,  13. 

The  jurisdiction  of  the  court  in  this  case  haa 
been  admitted  during  a  litigation  of  more  than 
ten  years.  No  objection  to  it  is  raised  by  the 
pleadings,  or  on  the  argument  in  the  Circuit 
Court,  or  in  this  court.  There  can  be  no  doubt 
that  a  final  decree  would  be  binding  and  con- 
clusive on  all  the  parties. 

Mr.  Miles  Taylor,  for  appellees. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

The  appellants  filed  their  bill  to  recover  land 
within  the  district,  in  the  possession  of  the  de- 
fendants, and  for  an  account  of  the  rents, 
profits  and  receipts,  during  the  period  of  their 
occupancy.  They  allege  that  James  Fletcher, 
their  ancestor,  died  in  1804,  leaving  a  valid 
will,  by  which  he  devised  to  his  widow  and 
three  children  the  principal  portion  of  his  suc- 
cession, and  appitintcd  the  former  the  executrix. 
The  property  desrribed  in  the  bill  had  been 
sold  in  1801,  but  the  purchaser  had  not  paid  the 
price  stipulated  at  this  time.  The  testator 
directed,  that  if  the  purchaser  should  complete 
the  purchase,  the  sum  received  should  be  put 
to  interest,  on  good  security,  for  the  mother 
and  children,  until  the  children  should  attain 
the  age  of  sixteen  years,  when  the  succession 
should  be  divided.  In  May,  1806,  the  execu- 
trix agreed  with  the  purchaser  to  rescind  the 
contract  of  sale,  received  a  conveyance  of  his 
title  to  the  heirs  of  Fletcher,  and  refumled  to 
him  the  money  he  had  paid,  being  near  $4,000. 

In  June,  1806,  the  executrix  filed  her  petition 
in  the  Superior  Court  of  the  Orleans  Territory, 
being  the  court  of  general  law,  equity,  and 
probate  jurisdiction  for  the  Territory,  in  which 
she  declares  the  cancellation  of  the  contract  of 
sale  aforesaid;  and  to  enable  her  to  refund  the 
money,  she  had  borrowed  that  sum  from  Dan- 
iel Clark;  that  the  land  was  unproductive,  and 
that  she  was  unable  to  pay  the  debt.  She 
prayed  an  order  for  the  sale  of  the  property,  to 
provide  for  the  education  and  maintenance  of 
her  minor  children,  and  the  discharge  of  her 
debt,  and  to  carry  the  will  of  her  husband  into 
effect  respecting  the  disposition  of  the  remain- 
der of  the  purchase  money.  The  *court  ('877 
made  the  necessary  order,  to  empower  the  exec- 
trix  to  sell  and  convey  the  lands  for  such  price 
as  she  could  obtain,  and  to  receive  the  money 
therefor;  also  to  appropriate  the  sum  necessary 
for  the  payment  of  her  debt,  and  to  put  out  the 
remainder  at  interest,  as  required  by  the  will. 

Daniel  Clark  became  the  purchaser  at  private 
sale  from  the  executrix,  for  the  sum  of  $9,000, 
and  received  her  conveyance. 

The  appellants  impeach  this  sale  as  unau- 
thorized and  illegal,  and  insist  upon  their  Utk 
under  the  conveyance  to  them. 

The  defendants  claim  by  their  answers  as 
bona  fide  purchasers  from  persons  deriving 
their  title  by  valid  conveyances  in  good  faith 
from  Daniel  Clark,  and  affirm  that  the  family 
of  Fletcher  left  the  United  States  in  1807,  and 
enjoyed  the  benefit  of  the  money  paid  to  the 
executrix;  that  the  lands  have  become  valua- 
ble by  their  improvements,  and  that  they,  and 
the  persons  under  whom  they  claim,  have  held 
the  poRsession  since  1806.  The  bill  was  dis- 
missed by  the  Circuit  Court,  on  the  ground  that 
f~^  M  How. 
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the  remedy  at  law  is  plain,  adequate  and  com- 
plete, oud  from  this  decree  this  api>eal  is  prose- 
cuted. 

The  Supreme  Court  of  Louisiana,  in  a  con- 
test between  the  appellants  and  other  parties, 
for  other  lands,  have  decided  that  the  e.\.ecutrix 
was  not  authorized  to  convey  the  shares  of  her 
minor  children  by  private  act.  Fletcher  v. 
Cavelior,  4  I. a.  268;  S.  C.  10  U.  11«. 

But  we  arc  relieved  from  the  duty  of  a)>ply- 
ing  these  decisiotl^t,  or  inquiring  into  the  valid- 
ity of  the  pleas  of  tin*  appellees,  by  the  opinion 
we  have  formed  conrcrning  the  jurisdiction  of 
the  court  of  chancery  over  the  cause.  The  lOth 
section  of  the  Judiciary  Act  of  1789,  declares 
*'lhut  suits  in  equity  shall  not  be  sustained  in 
either  of  the  courts  of  the  United  States,  in 
any  case  where  plain,  adequate  and  complete 
remedy  may  be  had  at  law." 

The  bill  in  this  cause  is,  in  substance  and 
legal  effect,  an  ejectment  bill.  The  title  ap- 
pears by  the  bill  to  be  merely  legal;  the  evi- 
(lenic  to  supiMirt  it  appears  from  d<M-uiii>-iits 
accessible  to  either  party;  and  no  particular 
circumstances  are  stated,  showing  the  nceessily 
of  the  courts  interfering  either  for  preventing 
suits  or  other  vexation,  or  fur  preventing  an 
injustice,  irremediable  at  law.  In  Welby  v. 
Duke  of  Rutland,  2  Bro.  P.  C.  39,  it  is  stated, 
that  the  general  practice  of  courts  of  equity,  in 
not  entertaining  suits  for  establishing  legal 
title.',  is  founded  upon  clear  reasons;  and  the 
departing  from  that  practice,  where  tlierc  is  no 
necessity  for  so  doing,  would  be  subversive  of 
the  le^al  and  constitutional  distinctions  be- 
tween the  dilferent  jurisdictions  of  law  and 
27H*)  equity:  and  tlioiigh  'the  admission  of  a 
parly  in  a  suit  is  conclusive  as  to  matters  of 
fact,  or  may  deprive  him  of  the  benefit  of  a 
privilege  wliich.  if  insisted  on,  would  exempt 
him  from  the  jurisdiction  of  the  court,  yet  no 
admission  of  parties  can  change  the  law  or  give 
jurisdiction  to  a  court  in  a  cause  of  which  it 
halh   no  jurisdiction. 

Agreeably  hereto,  the  established  and  uni- 
versal )>ractice  of  conrts  of  equity  is  to  dismi.ss 
the  ph>intin"s  hill,  if  it  appears  to  be  grounded 
on  a  title  merely  legiil,  and  not  cognizable  by 
them,  notwithstanding  (ho  d(>feiidRnt  has  an- 
swered the  bill,  and  insisted  on  matter  of  title. 
In  Foley  v.  Hill.  I  I'hil.  3!t9,  Lyndhurst,  I.ord 
<!luincelinr.  dismissed  a  bill  upon  an  appeal 
from  the  Vice-Chancellor  upon  the  same 
grounds.  He  said  "it  was  a  point  of  great  im- 
portance to  the  practice  of  the  court."  The  ob- 
jection was  not  made  in  the  pleadings  nor  pre- 
iiented  in  the  decree  of  the  VIce-Chaneellor. 

This  decree  was  ailirmed  by  the  House  of 
1»rd8.  2  H.  L.  eas.  28.  Tlie  practice  of  the 
cDurts  of  the  United  States  corresponds  with 
that  of  the  chancery  of  fireat  Britain,  except 
uhere  it  has  been  changed  by  rule,  or  is  modi- 
fletl  by  local  circumstances  or  local  convenience. 
This  court  has  denied  relief  in  cases  in  equity 
where  the  remedy  at  law  has  been  plain,  ad- 
e«|uate  and  complete,  though  the  question  was 
not  raised  by  the  defendants  in  their  pleadings, 
nor  suggested  by  the  counsel  in  their  argu- 
ments. 2  t^ranch,  410;  7  Craneh,  70.  89;  a 
Pet.  490;  2  How.  305.  In  Parsons  v.  Bedford, 
S  Pet.  433,  the  court  insists  on  the  necessity 
imposed  on  the  Circuit  Court  in  Txtuisiana,  to 
maintain  the  distinction  between  the  jurisdic 
IS  L,.  ed. 


tion  in  which  legal  rights  are  to  be  ascertained, 
and  that  where  equitable  rights  alunu  arc  rec- 
ogniiced  and  equitable  remedies  administered. 

And  the  result  of  the  argument  is,  that 
whenever  a  court  of  law  is  coui|>etent  to  talce 
cognizance  of  a  right,  and  has  power  to  pro- 
ceed to  a  judgment  which  affords  a  plain,  ade- 
quate and  complete  remedy,  without  the  aid  of 
a  court  of  equity,  the  plaintilT  must  proceed  at 
law,  because  the  defendant  has  a  constitutional 
right  to  a  trial  by  jury. 

The  appellants  contend,  that  upon  the  plead- 
ings and  evidence,  a  proper  case  for  the  juris- 
diction of  chancery  appears,  and  that  the  Cir- 
cuit Cotu-t  mero  motu  was  not  warranted  in  dis- 
missing the  bill:  1st.  Because  it  is  shown  that 
in  ISOti  the  children  of  Fletcher  were  minors, 
and  they  are  authorized  to  call  up-m  the  defend- 
ants for  an  account  as  guardians.  2d.  That  the 
defendants  being  entitled  to  the  estate  of  the 
executrix  and  widow,  under  her  conveyance,  1  lie 
plaintiffs  can  maintain  the  bill  for  a  partition. 
3d.  That  the  Court  of  Chancery  is  belter 
'littcd  to  take  an  ai-<iiunl  for  rents,  [*27V 
profits,  and  improvements,  and  may  decide  the 
question  of  title  as  incident  to  the  account. 
4th.  That  a  mtdliplieity  of  suits  will  be  avoided. 

There  are  precedents  in  which  the  right  oi  an 
infant  to  treat  a  persim  who  enters  \x\x>n  his  es- 
tate with  notice  of  his  title,  as  a  guaidian  or 
bailiff,  and  to  exact  an  account  in  equity  for 
the  profits,  for  the  whole  period  of  his  occu- 
pancy, is  reeognize<|.  Uluuifield  v.  Eyr<»,  8  I'eav. 
250;  Van  Kpps  v.  Van  Ueusen,  4  Paige,  (11.  But 
in  those  cases  the  title  must,  if  dispute<l,  be  oa- 
lablished  at  law,  or  other  grounds  of  jurisdic- 
tion must  be  shown.  In  the  present  ease,  the 
defendants  have  all  entered  upon  the  lands 
since  the  plaintiffs  arrived  at  their  majority. 
They  are  purchasers  of  adverse  titles  under 
which  possession  has  been  maintained  for  a 
long  period.  The  bill  does  not  recognize  their 
title  to  any  part  of  the  land,  and  there  has 
been  no  unity  of  possession;  so  that  the  bill 
cannot  be  nu>intaine<l,  either  as  a  bill  for  an  ac- 
count on  behalf  of  minors  or  for  a  partition. 
Adams'  Eq.  sec.  229;  4  Rand.  Va.  74,  493. 

Nor  can  the  court  retain  the  bill,  under  an 
impresxion  that  a  court  of  chancery  is  l)ctler 
adapted  for  the  adjustment  of  the  account  for 
rents,  profits  and  improvements.  The  rule  of 
the  court  is.  that  when  a  suit  for  the  recovery 
of  the  posses.sion  can  be  pro|)erly  brought  in  a 
court  of  e<|uity,  and  a  decree  is  given,  that 
court  will  direct  an  account  as  an  incident  in 
the  cause. 

But  when  a  party  has  a  right  to  a  possession, 
which  he  can  enforce  at  law,  his  right  to  tlie 
rents  and  profits  is  also  a  legal  right,  and  must 
be  enforced  iu  tlie  same  jurisdiction.  The  in- 
stances where  bills  for  an  account  of  rents  and 
profits  have  been  maintained,  are  those  in 
which  special  grounds  have  been  stated,  to  show 
that  courts  of  law  could  not  sive  a  plain,  ade- 
quate and  complete  remedy.  No  instances  exist 
where  a  person  who  had  l)een  successful  at  law 
Ims  been  allowed  to  file  a  bill  for  an  account  of 
rents  and  profits  during  the  tortious  possession 
held  against  him,  or  in  which  the  complexity  of 
the  account  has  afforded  a  motive  for  the  inter- 
position of  a  court  of  chancery  to  decide  the 
title  and  to  adjust  the  account.  Dormer  v.  For- 
tescue,  3  Atk.  124;  Barnewell  v.  Bamewell.  3 
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SUPBEME   COUBT   OF   THE   UNITED    STATKtt. 


Dec.  Xebk,. 


Ridgw.  P.  C.  24.  Nor  does  the  case  show 
that  a  multiplicity  of  suits  would  be  avoided, 
or  that  justice  could  be  administered  with  less 
expense  and  vexation  in  this  court  than  a  court 
of  law. 
Decree  affirmed. 


THE     <X)MMERCTAL     MUTUAL     MARINE 
INSURANCE  COMPANY,  Appts., 

V. 

THE   UNION   MUTUAL  INSURANCE  COM- 
PANY OF  NEW  YORK. 

(See  S.  C.  10  How.  318-323.) 

Parol  agreement  to  insure,  good — State  of 
Massachusetts — time  when  insurance  com- 
mences depends  on  the  contract — proof  of  au- 
thority of  president  of  company  to  make  in- 
surance— giving  premium  note  not  necessary 
to  valid  contract — promise  to  give  is  suffi- 
cient consideration  for  promise  to  insure. 
An  agreement  by  parol  to  make  an  iDsurnnce,  Is 

""s^tute  of  Hassacbusetts,  which  provides  that  in- 
surance corporations  can  mnke  valid  policies  ot 
Insnranre  only  by  bavlng  them  signed  by  the  1  real- 
dent  and  Secretary  (Rev.  Stat,  ch  37.  sees.  12,  Li), 
only  directs  the  formal  mode  of  signing  policies, 
and  has  no  application  to  agreemenU  lor   Insur- 

""a  promise  for  a  valuable  consideration  to  make 
a  policy  of  insnrance  U  no  more  required  to  be  In 
writing  than  a  promise  to  execute  and  deliver  a 
bond,  bill  of  exchange  or  note. 

Whether  the  risk  shall  commence  from  a  past 
day,  depends  on  the  terms  of  the  contract. 

Proof  that  the  presidents  of  the  Insurance  com- 
panies In  a  city  had  been  accustomed  to  contract 
orally.  Is  competent  evidence  to  show  authority  to 

''°It°i8  not  essential  to  a  binding  contract  to  make 
Insurance,  that  a  premium  note  should  have  been 
actaally  signed  and  delivered. 

The  promise  to  give  such  note  Is  a  sufficient  con- 
sideration for  the  promise  to  make  a  policy. 

Argued  Jan.  22,  1857.    Decided  Feb.  17,  1857. 

APPEAL  from  the  Circuit  Court  of  the  United 
States   for  the  District  of  Massachusetts. 

This  case  is  stated  by  the  court. 

Messrs.  R.  Choate  and  George  T.  Curtis,  for 
the  appellants:  ...  j. 

A  corporation  cannot  be  charged  by  an  act 
or  agreement  of  its  officers  or  other  agents, 
when  it  has  a  fixed  usage  in  the  making  of  the 
particular  contract  sought  to  be  enforced,  un- 
Ims  the  contract  was  made  in  the  mode  pre- 
scribed by  the  usage.  ,.,„_»    * 

Head  v.  Prov.  Ins.  Co.  2  Cranch,  127;  Beat- 
ty  v.  Marine  Ins.  Co.  2  .Tohns.  109;  Cape  Sable 
Co-'b  case,  3  Bland.  Ch.  606;  Fulton  Bank  v. 
N  Y.  etc.,  Co.  4  Paige,  127;  The  State  v.  Com. 
Bank  of  Manchester,  6  Sm.  &  Mar.  237;  Foster 
v.  Essex  Bank,  17  Mass.  605;  Bulkley  v.  The 
Derby  Fishing  Co.  2  Conn.  262. 

As  the  Statute  prescribed  the  mode  m  which 
policies  were  to  be  executed  before  the  Corpo- 
ration can  be  charged  upon  a  parol  agreement 
to  insure,  the  authority  of  some  officer  to  bind 
the  Company  in  that  mode  must  be  shown,  and 
it  is  not  shown  bv  the  mere  fact  that  the  of- 
ficer was  the  Pres"ident  of  the  Corporation. 


Note. — Validity  of  oral  contract  of  Insurance 
see  notes,  28  L.E.A.  768;  24  L.  ed.  U.  8.  201. 
•S« 


To  sustain  this  bill,  it  must  appear  affirm> 
atively  that  the  President  was  authorized  to 
make  a  parol  contract  of  insurance  that  should 
be  immediately  binding,  either  by  a  vote  of  the 
directors,  or  by  a  coui-se  of  business  and  usage 
sufficient  to  warrant  the  presumption  that  such 
authority  had  been  conferred. 

Authorities  above  cited. 

Mr.  C.  B.  Goodrich,  for  appellees: 

An  offer  accepted  before  withdrawn,  consti- 
tutes a  contract. 

Tayloe  v.  Mer.  Fire  Ins.  Co.  9  How.  390. 

Dunlop  V.  Higgins,  1  H.  of  L.  Cas.  381. 

The  parties  having  concluded  and  agreed  up- 
on the  terms,  an  agreement  to  issue  a  policy 
is  implied. 

Henley  on  Bank  Laws,  3d  London  Ed.  201. 

The  proof  shows  an  acceptance  by  the  ap- 
pellees of  the  offer  made  by  the  appellants.  _  It 
shows  the  mutual  understanding  of  the  parties, 
that  a  policy  would  be  ready  for  delivery  as 
soon  as  the  same  could  be  prepared.  The  de- 
lay in  its  issuance  was  for  the  convenience  of 
the  appellants. 

Bodle  V.  Chenango  Mutual  Ins.  Co.  2  Comst. 
(  N.  Y.),  63;  Neville  v.  Mer.  4  Man.  Ins.  Cot 
17  Ohio,  102. 

A  contract  to  reinsure,  and  agreement  to  is- 
sue a  policy,  if  the  terms  are  admitted  or  es- 
tablished in  proof,  they  are  valid,  although  not 
in  writing.  Such. contracts  are  not  within  the 
Statute. of  Frauds,  and  are  not,  by  any  statute 
of  Massachusetts,  required  to  be  in  writing. 

McCuUoch  V.  Eagle  Ins.  Co.  1  Pick.  278;  N. 
E.  Ins.  Co.  V.  De  Wolf,  8  Pick.  63;  Thayer  t. 
Middlesex  Mut.  Ins.  Co.  10  Pick.  326;  Sandford 
V.  Trust.  Fire  Ins.  Co.  11  Paige,  550;  Kohne  v. 
Ins.  Co.  of  N.  A.  1  Wash.  97;  Tayloe  v.  Mer. 
Fire  Ins.  Co.  9  How.  300;  2  Phill.  on  Ins.  3d  ed. 
see.  1036;  Graves  v.  Boston  Mar.  Ins.  Co.  Z 
Cranch,  410;  Perkins  v.  Wash.  Ins.  Co.  6  Johns. 
Ch.  486. 

The  appellees  are  entitled  to  a  specific  per- 
formance of  the  agreement  of  the  appellants  to 
execute  and  deliver  a  policy  of  reinsurance. 

2  Phil,  on  Ins.  3d  ed.  676,  sec.  1036;  Tayloe 
V.  Mer.  Fire  Ins.  Co.  0  How.  300;  The  Mech. 
Bank  of  Alexandria  v.  Scton,  1  Pet.  200;  An- 
drews V.  Essex  F.  A  M.  Ins.  Co.  3  Mas.  10; 
Ex  parte  Wright,  10  Ves.  266. 

They  are  entitled  to  a  decree  for  the  payment 
of  the  loss  sustained. 

Tayloe  v.  Mer.  Fire  Ins.  Co.  0  How.  390. 
Opinion  of  the  Circuit  Court  herein,  Boston 
Law  Rep.  March,  1866. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  I'nited  States  for  the  District  of  Massachu- 
setts, in  a  suit  in  equity,  to  compel  the  specific 
performance  of  a  contract  to  make  reinsurance 
on  the  ship  Great  Republic.  The  Circuit  Court 
made  a  decree  in  favor  of  the  complainanta,  and 
the  respondents  appealed. 

It  appears  that  the  complainants,  a  Corpora- 
tion established  in  New  York,  having  made  in- 
surance of  the  ship  Great  Republic  to  a  large 
amount,  authorized  Charles  W.  Storey,  at  Bos- 
ton, to  apply  for  and  obtain  from  either  of 
the  Insurance  Companies  there,  reinsurance  to 
the  extent  of  $10,000.    Pursuant  to  this  author- 
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ity,  on  the  24th  of  December,  1853,  Mr.  Storey 
nude  application  to  the  President  of  the  defend- 
319*]  ant  'Corporation  for  reinsurance,  at  the 
same  time  presenting  a  paper,  partly  written 
-and  partly  printed,  as  embodying  the  terms  of 
the  application.    The  paper  was  as  follows: 

"Reinsurance  is  wanted  by  the  Union  Mu- 
tual Insurance  Company,  New  York,  for  $10,- 
000,  on  the  ship  Great  Republic,  from  Decem- 
ber 24,  1853,  at  noon,  for  six  months  ensuing. 

This  policy  is  to  be  subject  to  such  rislcs, 
valuations,  and  condition,  including  risk  of  pre- 
mium notes,  as  or  may  be  taken  by  the  said 
Union  Mutual  Insurance  Company,  and  pay- 
ment of  loss  to  be  made  at  the  same  time.    3 

per  cent.    Binding, ,  President. 

New  York,  December  24,  1853." 
Xlie  Pie.tidunt,  after  consultation  with  one  of 
the  directors  of  the  Company,  declined  to  take 
the  risk  for  a  premium  of  three  per  cent,  but 
ofl'ered  to  take  it  for  three  and  a  half  per  cent. 
Mr.  Storey  replied,  that  was  more  than  he 
was  authorized  to  give,  and  left  the  office.  He 
immediately  apprised  his  principals,  by  a  tele- 
graphic dispatch,  that  the  risk  could  be  taken 
for  three  and  a  half  per  cent,  for  six  months, 
or  six  per  cent,  a  year.  The  reply,  on  the  same 
day,  was:  "Do  it  for  six  months,  privilege  of 
■■anceling  if  sold."  This  reply  did  not  come  to 
the  hands  of  Mr.  Storey  until  Monday,  the  26th 
<lay  of  December,  when  he  went  to  the  office  of 
the  respondents,  and  found  there  the  President 
of  the  Company,  but  not  any  other  person,  as 
the  day  was  generally  observed  by  merchants, 
bankers,  and  insurers,  a  holyday,  Christmas  hav- 
ing fallen  on  Sunday. 

Mr.  Storey  informed  the  President  he  was 
-willing  to  pay  three  and  a  half  per  cent,  for  the 
reinsurance  described  in  the  proposal,  took  a 
pen  and  altered  the  three  per  cent,  to  three  and 
a  half  per  cent,  by  adding  )  to  3  on  the  paper, 
and  it  is  admitted  by  the  answer  that  the 
President  thereupon  assented  to  the  terms  con- 
tained in  the  paper,  but  informed  Mr.  Storey 
that  no  business  was  done  at  the  office  on  that 
-day,  and  that  the  next  day  he  would  attend  to 
it.  The  President  then  took  the  paper  and  re- 
tained it. 

To  a  special  interrogatory  contained  in  the 
ttill,  the  defendants  answer:  , 

"That  its  President  did  assent  to  the  terms 
and  provisions  in  said  paper,  as  the  terms  and 
provisions  of  a  reinsurance  to  be  completed 
and  executed  by  this  defendant,  by  the  making 
and  execution  of  a  policy  in  due  form,  according 
to  the  requisitions  of  the  laws  of  Massachu- 
setts, and  the  by-laws  of  this  defendant,  but 
they  were  not  assented  to  as  a  present  insur- 
ance." 

S20*]  *Upon  these  facts,  we  are  of  opinion 
there  was  an  agreement  to  reinsure  according 
to  the  terms  contained  in  the  proposal,  con- 
eluded  by  and  between  Mr.  Storey  and  the 
President  at  this  interview  on  Monday,  the 
26th  of  December.  The  paper  contained  every 
particular  essential  to  a  contract  to  make  re- 
insurance. It  ascertained  the  subject  of  in- 
surance, the  commencement  and  duration  of 
the  risk,  the  parties,  the  interest  of  the  assured, 
and  the  premium;  and  for  the  special  risks, 
the  valuations  and  conditions,  it  referred  to  the 
original  contract  of  insurance  made  by  the 
IS  I<.  ed. 


complainants,  by  reason  of  which  they  were 
seeking  reinsurance. 

On  Saturday  the  President  had  offered  to 
contract  in  accordance  with  the  paper,  saving  a 
difference  of  one  half  per  cent,  on  the  premium. 
It  was  argued  that  it  could  not  be  considered 
an  acceptance,  on  Monday,  of  a  continuing  offer 
made  on  Saturday,  because,  when  the  com- 
plainants authorized  Mr.  Story  to  give  three 
and  a  half  per  cent.,  they  at  the  same  time  im- 
posed a  new  condition  by  the  words,  "privi- 
lege of  cancelling  if  sold."  But  Mr.  Storey 
testifies,  and  this  is  not  denied  by  the  answer, 
or  by  any  witness,  that  when  he  made  the  ap- 
plication on  Saturdajr,  and  before  the  President 
had  named  the  premium  which  he  was  willing 
to  take,  the  President  said  he  supposed  that 
they  would  have  to  cancel  the  policy,  if  the 
vessel  should  be  sold  within  the  time;  and  that 
he  (Storey)  assented  thereto;  and  that  at  the 
interview  on  Monday,  when  this  point  was  re- 
ferred to,  the  President  said  the  usage  in  Bos- 
ton would  settle  it,  and  he  would  not  put  any- 
thing concerning  it  into  the  policy;  and  after 
some  conversation  concerning  the  usage,  Mr. 
Storey  agreed  to  take  the  policy  without  any 
mention  of  the  privilege  of  cancellation.  Under 
these  circumstances,  we  do  not  perceive  that 
the  requirement  of  this  privilege  can  be  con- 
sidered as  at  all  varying,  in  the  apprehension 
and  meaning  of  the  parties,  the  terms  of  the 
acceptance  on  Monday,  from  the  terms  of  the 
proposal  on  Saturday.  But  whether,  under  all 
the  circumstances,  this  should  be  deemed  to 
have  been  a  continuing  offer,  we  do  not  think  it 
'  necessary  to  determine ;  because,  on  Alonday, 
either  the  President's  offer  of  Saturday  was  ac- 
cepted by  Mr.  Storey,  and  its  acceptance  made 
known  to  the  President,  or  the  proposal  was 
renewed  by  Mr.  Storey,  and  accepted  by  the 
President.  The  fact  that  others  chose  1«  ab- 
stain from  business  on  that  day  did  not  prevent 
these  parties  from  contracting,  if  they  saw  fit 
to  do  so;  and  when  one  of  them  either  accepted 
a  continuing  offer,  or  renewed  a  proposal  which 
was  accepted  by  the  other,  they  made  a  bind- 
ing contract.  Nor  do  we  think  the  allegation 
of  the  answer,  thut  the  President  informed 
*Mt.  Storey  that  no  business  was  done  [*S21 
in  the  office  that  day,  but  the  next  day  h» 
would  attend  to  it,  can  reasonably  be  inter- 
preted to  mean  that  he  had  not  made,  or  in- 
tended to  make,  a  contract  for  a  policy.  Their 
fair  meaning  is,  that  though  he  had  agreed  to 
make  the  insurance,  as  the  Secretary  and 
clerks  were  not  there,  and  the  books  not  ac- 
cessible, any  action  on  the  agreement  must  be 
deferred  to  the  next  day.  The  words  cannot  be 
understood  to  mean,  that  he  would  on  the  next 
day  attend  to  what  he  had  already  done;  and 
he  had  already  made  a  contract  for  reinsurance, 
to  be  execute  on  the  next  day,  by  issuing  a 
policy  in  due  form  to  carry  that  agreement  in- 
to effect. 

On  leaving  the  office  of  the  defendants,  Mr. 
Storey  immediately  informed  the  plaintiffs  that 
he  had  effected  this  contract,  and  on  the  night 
of  the  same  day  the  ship  Great  Republic  was 
destroyed  by  fire,  while  lying  at  a  wharf  in  the 
City  of  New  York.  On  the  twenty-seventh  of 
December,  the  complainants  tendered  their  not* 
for  the  agreed  premium,  and  demanded  the  pol- 
icy of  reinsurance.    The  defendants  declined  to 
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make  the  policy.     Soveral  grounds  have  been 
insisted  on  in  support  of  this  refusal. 

'Ihc  first  is,  that  by  force  of  a  statute  of  the 
State  of  Massachusetts,  Rev.  Stats,  ch.  37,  sees. 
12,  13,  in-surance  curporatioiis  can  make  valid 
policies  of  insurance  only  by  having  them 
higncd  by  the  President  and  countersigned  by 
the  Secretary.  Uut  we  are  of  opinion  that 
this  Stiitute  only  directs  the  formal  mode  of 
signing  policies,  and  has  no  application  to 
,  agreements  to  make  insurance. 

Such  we  understand  to  be  the  view  taken  of 
this  Statute  by  the  Supreme  Court  of  Massa- 
chusetts. 

Xew  England  Ins.  Co.  v.  De  Wolf,  8  Pick. 
C3;  Stat.  1817,  ch.'  120,  sec.  1:  McCullock  v. 
The  Kaglc  Ins.  Co.  1  Pick.  278;  Thayer  v. 
The  Mid.  Mut.  Ins.  Co.  10  Pick.  320;  see,  also. 
Trustees  v.  Brooklyn  Fire  Ins.  Co.  18  Barb.  09, 
and  Carpenter  v.  The  Mu^.  Safety  Ins.  Co.  4 
Snndf.  Cli.  408. 

It  is  further  insisted,  that  by  the  law  mer- 
chant in.surancc  can  be  effected  only  by  a  con- 
tract in  writing.  We  do  not  doubt  that  the 
eummcrvial  law  of  all  countries  has  treated  of 
in.surancc  as  made  in  writing  by  an  instrument, 
denominated  by  us  a  policy;  and  there  may  be 
provisions  of  positive  law,  in  some  countries, 
requiring  an  agreement  to  make  a  policy  to  be 
in  writing.  But  there  is  no  such  statute  of 
frauds  in  the  State  of  Massachusetts. 

The  common  law  must  therefore  determine 
the  question;  and  under  that  law  a  promise 
for  a  valuable  consideration  to  make  a  policy 
of  insuniuec  is  no  more  required  to  be  in  writ- 
322*]  ing  *then  a  promise  to  execute  and  de- 
liver a  bond,  or  a  bill  of  exchange,  or  a  nego- ' 
tiahle  note.  So  it  has  been  held  by  other 
courts,  and,  we  think,  on  sound  principles.  18 
Barb.  69;  Hamilton  v.  The  l.ynmting  Company, 
S  Barr.  33!>;  see.  also.  Sant'ord  v.  The  Trust 
Fire  Ins.  Co.  11  Paige,  547. 

The  res|Hmdents'  counsel  has  argued  that 
(heir  President  had  not  authority  to  enter  into 
an  oral  contract  binding  the  Company  to  make 
insumnce.  They  admit  it  has  been  usual  for 
the  President  to  make  such  contracts;  but  they 
say  that  when  he  has  done  so,  the  policy  was 
not  issued  until  the  ne.\t  day,  and  no  risk  is 
understood  to  have  commenced  under  s>ieh  an 
umlertaking  until  the  policy  issues.  Whether 
a  risk  bo  conunenced  when  the  contrnct  for  in- 
surance is  made,  or  only  when  the  policy 
ixKues,  must  depend  on  the  terms  of  the  con- 
tract. Where,  as  in  th('  present  ease,  there  is 
iin  express  contract  to  take  the  risk  from  n  past 
(lay,  there  is  no  room  for  any  understanding 
that  it  is  not  to  commence  until  a  future  day. 
Such  an  understanding  would  be  directly  re- 
pugnant to  the  express  terms  of  the  contract. 
And  if  the  defendants  have  held  out  their 
Prcsi<Ient  as  authori/.ed  to  make  oral  contracts 
for  insurance,  no  sei-ret  limitation  of  this  au- 
thority would  affect  third  persons  dealing 
with  him  in  g<Hid  faith  and  without  notice  ol 
cuch  limitation.  Besides,  the  supposed  limita- 
tion would  be  ineousiKtenI  with  the  authority 
itself,  tt  is,  in  elTeet.  that  thouirh  the  Presi- 
dent is  anthorizcd  to  make  oral  pr<inii-,os  to 
elfect  insuram-e,  the  Cumpany  are  at  lilierty  to 
evi'cute  I  hose  promises,  or  to  refuse  to  do  so,  at 
their  option. 

The  power  of  the  President  to  enter  into  this  | 
6.18 


contract  to  make  insurance  is  nowhere  denied 
in  the  answer.  All  that  can  bear  on  this  sub- 
ject occurs  in  certain  statements  concerning  the 
usual  course  of  business  of  the  Company.  It 
seems  to  have  been  assimied  by  both  parlies, 
that  whatever  the  President  actually  did  in 
this  transaction,  he  did  for  the  Company,  and 
so  as  to  render  them  responsible  for  his  acts. 
And  no  question  was  raised  on  this  point  in 
the  court  below.  Still  it  is  incumbent  on  tho 
complainants  to  offer  competent  and  sudicicnt 
evidence  of  the  authority  of  the  l*residcut  to 
bind  the  Company,  though  less  evidence  may  be 
reasonably  aulPicient  when  no  issue  concerning 
it  is  made  ou  the  record. 

We  think  such  evidence  is  in  the  ease.  Mr. 
Storey  deposes,  that  during  the  three  years 
next  preceding  this  transaction,  he  had  effected 
upwards  of  three  hundred  contracts  for  rein- 
surance, with  the  presidents  of  ten  dilTerent 
insurance  companies  of  Boston:  and  that  one, 
or  possibly  two,  of  these  iiresidents,  usually 
signed  an  accepted  application  -the  others  all 
contracted  orally.  Considering  that  all  the  in- 
corporated insurance  'companies  in  Bos-  ["SCS 
ton  have  similar  charters,  and  the  same  kind 
of  oflicers  to  conduct  their  business,  we  think 
this  is  competent  evidence,  that  presidents  of 
such  insurance  companies  in  that  city  are  gen- 
erally held  out  to  the  public  as  having  the  au- 
thority to  act  in  this  manner.  .And  upon  a 
point  not  put  in  issue  in  the  record,  and  on 
which  no  more  than  formal  proof  ought  to  be 
denmnded,  we  hold  this  evidence  sufficient. 
Fleekner  v.  The  Bank  of  the  V.  S.  8  Wheat. 
300;  Minor  v.  The  Mechanics'  Bank  of  Alexan- 
dria. 1  Pet.  4(>. 

The  fair  inference  is,  that  if  the  general  an- 
thority  of  the  President  to  contract  for  the  Cor- 
poration hiid  been  put  in  issue,  it  could  have 
been  shown,  by  the  most  plenary  proof,  thai 
the  presidents  of  insurance  companies  in  the 
City  of  Boston  are  generally  held  out  to  tli<- 
public  by  those  companies  as  their  apents.  em- 
jjowercd  to  receive  and  assent,  either  orally  or 
m  writing,  to  proposals  for  insurance,  and  to 
bind  their  principals  by  such  assent. 

Nor  do  we  deem  it  essential  to  the  existence 
of  a  binding  contract  to  make  insurance,  that  a 
premium  note  should  have  been  actually  siened 
and  delivered.'  The  promise  of  the  plaintiffs  to 
give  a  note  for  the  premium  was  a  sufTieient 
consideration  for  the  promise  to  make  a  policy. 
It  is  admitted  that  the  usage  is  to  deliver  tli« 
note  when  the  |>oliey  is  handeil  to  the  assured. 
If  the  defendants  had  tendered  the  policy,  we 
have  no  doubt  an  action  for  not  delivering  the 
premium  note  would  have  at  once  lain  against 
the  plaintiffs:  and  we  think  there  was  a  mutual 
right  on  their  part,  after  a  tender  of  the  note, 
to  maintain  an  action  for  nou-delivi-rv  of  the 
policy.  In  Tavloe  v.  Tlie  Merchants'  Fire  Ina. 
Co.  !»  How.  3<H».  it  was  held  that  a  bill  in 
erpiity  for  the  specific  performnnie  of  a  con- 
tract for  a  policy  could  tw  ninintnine<l.  And  it 
being  admitted  thut  in  this  ease  the  defemlants 
would  be  liable  as  for  a  total  loss  on  the  i>olicy, 
if  issued  in  conformity  with  (he  contract,  no 
further  question  remained  to  be  tried,  and  it 
was  proper  to  deJ-rw  the  payment  of  tlie 
money,  which  would  have  In-en  payable  on  the 
|M>licy.  if  it  had  In-en  issued, 

'l"he  decree  of  the  Circuit  Court  ia  affirmed. 

IS    llu\>. 
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XHOMAS  BICHASDiSON,  PIfl.  in  Er., 

V. 

THE  CITY  OF  BOSTON. 
(See  S.  C.  19  How.  263-271.) 
Nuisance — record  of  former  recovery,  evidence, 
but  not  conclusive — if  there  be  evidence,  case 
slionid  be  submitted  to  the  jury — Boston  t. 
Lecraw,  58  U.  S.  ante,  commented  on — right 
of  adjoiners  to  a  street — anything  which  ob- 
structs such  right  is  a  nuisance — courts  con- 
strue instruments — their  application  to  ex- 
ternal objects  is  for  the  jury — instances. 

In  an  action  for  damiiges  from  a  Dals.in<-e,  a  rec- 
ord of  a  former  recovery  by  plaintiff  aealnst  de- 
fendant, for  damages  from  the  same  nuisance.  Is 
admissible  In  evidence. 

Such  record  is  not  conclusive  on  the  second  trial 
for  a  different  trespass. 

If  tbere  be  no  evidence  to  prove  tbe  nrermrnts 
«t  tbe  declaration  tbe  court  sbpold  so  luntruct  tbe 
Jury. 

Bat  if  there  be  some  evidence  tendin;;  to  sup- 
port tbe  averment.  Its  value  must  be  sal>mltted  to 
the  jury,  wltb  proper  instructions  from  tbe  court. 

Tbe  nuisance  wblch  Is  tbe  subject  of  complaint 
In  tbis  case  Is  tbe  same  ss  tbat  In  tbe  case  of  Boston 
T.  I.«craw,  U.  8.  ante. 

Tbat  case  commented  on,  and  tbe  rlgbts  of  own- 
•rs  of  land  between  bigb  and  low  water  mark 
stated. 

If  tbe  defendant  laid  out  a  street  on  Us  land  l>«- 
twecn  bigb  and  low  water  mark,  tbe  rigbt  to  use  it 
as  a  street  became  appurtenant  to  the  property  of 
the  adjoiners. 

.\nytbinK  wblcb  obstructs  sacb  rlgbt  is  a  nni- 
■ance. 

°  It  Is  tbe  duty  of  the  court  to  construe  written  in- 
struments, bnt  tbe  application  of  their  provisions 
to  external  objects  described.  Is  tbe  peculiar  prov- 
ince of  the  Jury. 

Thus,  tbe  situation  of  the  points  called  for  as  the 
boundaiT  of  a  street,  is  a  question  for  tbe  Jury  and 
not  for  the  court. 

Whether  a  drain  constructed  by  defendant  was 
not  carried  ont  sufllclently  to  discharge  Its  contents 
so  as  to  be  swept  off  by  the  tides;  or  whether  It 
canspd  an  accumulation  of  matter  at  the  end  of 
plaintiff's  wharves,  so  tbst  vessels  could  not  ap- 
proach them  with  the  same  depth  of  water  as  for- 
merly, were  questions  which  should  have  been  sub- 
mitted to  the  Jury. 

Argued  Jan.  26,  1857.    Decided  Feb.  18,  1857. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Rhode  Island. 

This  is  an  action  of  trespass  for  maintaining 
a  drain  in  the  City  of  Boston,  extending  from 
tlie  foot  of  Summer  Street  towards  the  sea. 
It  is  the  same  structure  from  tbe  erection  of 
which  the  suit  of  The  City  of  Boston  v.  Lecraw 
was  commenced,  which  was  deeide4''by  this 
court  in  1864,  and  is  reported  in  SflT  U.  S.,  17 
How.  426. 

The  first  and  third  counts  in  the  declaration 
aver  tbat  plaintiff  is  seised  and  possessed,  etc., 
of  his  wharves,  each  being  the  subject  of  a 
separate  fount,  and  has  a  right  of  way  for 
egress  and  regress  with  vessels  over  the 
"dock"  or  "way  and  dock"  on  which  his  wharves 
are  bonnded,  and  which  constitutes  the  inter- 
val between  said  wharves  as  an  appurtenance 
to  the  same,  respectively. 

The  second  and  fourth  counts  aver  that  the 
plaintiff  is  seised  and  possessed,  etc.,  that  his 
wharves  are  bounded  on  the  "town  dock"  and 
"town  way  or  dock."  which  it  alleges  to  be 
and  have  long  been  a  "public  dock,  slip  or 
way,"   and   that    by    reason   thereof    plaintiff 


Note. — Nuisance,  when  Injunction  against  will  he 
rranled. — see  note  to  Irwin  v.  Dixon.  18  U  ed.  TJ. 
«.  2.-.. 

Ininnetlon  ntalnst  nuls.ince  maintained  by  munlc- 
I— -I  >.or — iitlon — see  note,  23  L.B.A.  301. 
IS  Z>.  ed. 


ought  to  have  free  access  with  boats  and  ves- 
sels over  the  same  to  and  from  his  respective 
wharves. 

The  fifth  count,  like  the  first  and  third,  avera 
the  right  of  way  with  vessels  to  be  appurte- 
uant  to  plaintiff's  wharves  respectively;  set 
forth  the  possession  of  tenants  of  plaintiff,  an^ 
claims  damages  for  injury  to  the  reversion. 
The  sixth  coimt  proceeds  like  the  fifth  for  in- 
jury to  the  reversion,  alleging  the  "public  or 
town  dock,"  on  which  plaiiililf's  wharves  are 
bounded,  to  be  and  have  long  been  a  public 
way,  slip  or  dock,  and  that  by  reason  thereof 
plaintiff  ought  at  all  times  to  have  access  over 
the  same  with  boats  and  vessels  to  his  respec- 
tive wharves.  The  seventh  count  is  founded  on 
plaintiff's  possession,  and  avers  the  plaintiff's 
wharves  to  be  bounded  respectively  on  a  "high- 
way, town  way  or  public  way"  to  the  sea,  ex- 
tending from  a  corner  of  Hummer  and  ^a 
streets  to  the  channel  or  low  water,  which  was 
duly  laid  out  and  established  pursuant  to  law, 
and  that  by  reason  thereof,  plaintiff  ought  at 
all  times  to  have  access  over  the  same  with 
vessels  to  his  respective  wharves. 

The  case  was  tried  under  the  general  i<sue, 
and  the  plaintiff  offered  in  evidence  the  record 
of  a  former  verdict  and  judgment  rendered  in 
his  favor,  in  an  action  brought  by  plaintiff 
against  defendant,  to  recover  damages  for  the 
erection  of  the  same  nuisance,  the  continuance 
of  which  is  the  subject  of  the  present  suit. 

Plaintiff  requested  the  court  to  rule  and  In- 
struct the  jury  separately  as  to  each  of  the 
counts  in  bis  said  declaration  in  this  suit:  first; 
tbat  said  former  judgment  was  and  is  conclu- 
sive evidence  as  against  the  defendants,  of  the 
rights  and  interests  of  the  plaintiff,  as  set 
forth  in  said  count  in  his  declaration  in  this 
suit:  second;  that  said  judgment  was  and  is 
conclusive  evidence  as  ai^nin^t  the  defendants, 
of  the  existence  of  the  rights  and  interests  of 
plaintiff  as  set  forth  in  such  count  at  the  time 
embraced  by  said  judgment,  and  prima  facie 
evidence  of  the  continuance  of  said  rights  and 
interests  in  the  plaintiff  at  the  time  set  forth 
in  said  count:  third;  that  said  judgment  was 
and  is  conclusive  evidence  as  against  the  de- 
fendants, of  the  existence  of  the  rights  and 
interests  of  plaintiff,  as  set  forth  in  such  count 
at  the  time  embraced  by  said  judgment: 
fourth;  that  said  judgment  was  and  is  admis- 
sible in  evidence  in  support  of  said  count. 

The  court  refused  to  rule  and  instnict  th« 
jury  in  conformity  with  either  of  said  requests, 
but  did  rule  and  determine  that  said  judgment 
was  not  admissible  in  evidence  for  any  pur- 
pose, and  refused  to  admit  the  same  to  be  put 
m  evidence,  to  which  refusals  and  ruling  the 
plaintiff  then  and  there  excepted.  The  plain- 
tiff also  offered  in  evidence  an  agreed  statement 
of  facts  made  in  said  former  case  between  said 
parties,  signed  by  the  counsel  for  plaintiff  and 
defendant.  The  court  ruled  that  said  agree- 
ment was  not  admissible. 

After  the  introduction  of  various  other  evi- 
dence, the  plaintiff  rested. 

Thereupon  the  defendants  introduced,  by 
leave  of  the  court,  the  Ordinance  of  the  City 
of  Boston  of  June  18,  1849,  a  copy  of  which  is 
as  follows: 

Order  on  Mayor  and  Aldermen.  June  18,  1849. 
City  of  Bn<it(>n.  An  Ordinance  instituting  the 
Board  of  Health  for  the  City. 
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SltPBEME    COCBT   OF    lUK    UNITED    STATES. 


Dec.  Tebm, 


Be  it  ordained  by  the  Mayor,  Aldermen  and 
Common  Council  of  the  City  of  Boston,  in  City 
Council  assembled,  as  follows: 

The  Mayor  and  Aldermen  shall  constitute 
the  Board  of  Health  of  the  City,  and  shall 
exercise  all  the  powers  and  perform  all  the 
duties,  now  vested  in  the  City  Council  as  a 
Board  of  Health,  with  the  right  of  carrying 
into  execution  such  po\7er8  and  duties,  through 
the  agency  of  any  persons  whom  they  may 
select,  or  in  any  manner  which  they  may  pre- 
scribe. 

In  Common  Council,  June  14,  1849.  Passed: 
sent  up  for  concurrence. 

Benjamin  Seaver, 

President. 

In  Board  of  Mayor  and  Aldermen,  June  18, 
1840.  Passed. 

John  P.  Bigelow, 
Mayor. 

A  true  copy. 

Attests  S.  F.  McCleary, 

City  Clerk. 

And  without  offering  any  further  evidence 
on  their  part,  did  request  the  court  to  rule  and 
instruct  the  jury,  that  there  was  not  suflicicnt 
evidence  in  the  cause  to  authorize  the  jury  to 
find  the  rights  claimed  by  the  plaintiff,  and  the 
violation  of  those  rights  by  the  defendants, 
such  as  to  sustain  the  plaintiff's  action.  The 
plaintiff,  on  his  part,  did  request  the  court  to 
rule  and  instruct  the  jury  as  follows: 

lat.  That  there  is  evidence  in  the  i-ase  com- 
petent to  go  to  the  jury,  and  to  be  judged  and 
weighed  by  them,  that  at  the  time  of  the  grants 
by  the  town  to  Gridlcy  &,  Baxter  of  their  es- 
tates or  possessions,  there  existed  a  town  or  pub- 
lic way  between  those  possessions,  for  access  to 
and  from  the  sea  in  boats  and  vessels,  upon 
which,  those  possessions  were  bounded,  and  that 
the  right  to  use  and  enjoy  said  way  passed  to 
said  grantees  by  the  grant  of  those  possessions, 
nnd  is  an  appurtenance  thereto  and  to  their 
heirs  and  assigns. 

4th.  That  if  the  jury  shall  find  that  at  the 
time  of  the  staking  out  of  said  highway,  Oct. 
31.  1683.  the  same  extended  Mow  high  water 
mark,  and  that  the  possessions  of  said  Baxter 
bounded  on  said  way,  then  by  virtue  of  the 
liberty  to  wharf,  granted  at  the  same  time  to 
the  proprietors  of  lands  on  Sea  Street,  the  right 
to  use  said  way  for  access  of  boats  and  vessels 
to  and  from  such  wharf,  became,  by  virtue 
thereof,  annexed  or  appurtenant  to  the  pos- 
session of  said  Baxter,  his  heirs  and  assigns. 

Thereupon  His  Honor,  the  Judge,  did  de- 
cline nnd  refuse  to  make  and  give  either  of  the 
said  rulings  and  directions  so  prayed  by  the 
plaintiff,  but  did  rule  and  instruct  the  jury  as 
prayed  by  the  defendants. 

The  counsel  for  the  plaintiff  did  then  and 
tliere  except  to  each  of  the  aforesaid  rulings 
and  refusals  and  to  said  directions  of  the  ronrt, 
and  thereupon  the  jury  returned  a  verdiet  for 
the  defendant.  The  plaintiff  then  brought  the 
ease  here  on  a  writ  of  error. 

Mr.  S.  Bartlett,  for  the  plaintiff  in  error: 

The  plaintiff  submits,  that  in  an  action  on  the 
case  for  the  continuance  of  a  nuisance,  a  ver- 
dict and  judgment  for  plaintiff  in  a  former  suit 
brought  by  him  against  the  same  defendant  for 
the  original  erection  of  the  nuisance,  was  not 
only  competent  to  be  read  in  evidence,  but  is, 
«40 


when  offered  under  the  general  issue  by  plain- 
tiff, conclusive  evidence  as  against  defendant 
of  the  existence  of  the  rights  and  interests 
claimed  by  plaintiff  in  such  former  action  as 
averred  therein,  and  prima  facie  evidence  of  the 
continued  existence  of  such  rights  up  to  and 
during  the  period  set  forth  in  the  pending  suit. 
In  this  case,  the  former  judgment  could  not  be 
pleaded  by  plaintiff,  and  it  is  settled  by  this 
court  that  if  a  party  have  not  opportunity  to 
show  an  estoppel  by  pleading,  he  may  exhibit 
the  matter  thereof  in  evidence,  and  the  court 
and  jury  are  bound  thereby. 

P.  W.  &  B.  R.  R.  Co.  v.  Howard,  64  U.  S. 
13  How.  307. 

The  true  rule  is,  that  a  verdict  is  in  all  cases 
conclusive,  whatever  the  form  of  the  issue,  up- 
on any  matter  within  it  which  must  have  been 
necessarily  and  directly  found  by  the  jury,  an<l 
it  has  been  frequently  applied  in  actions  for 
continuance  of  a  nuisance. 

I  Greenl.  £v.  sec.  534;  Rex  t.  St.  Pancras, 
Peake,  220;  Shafer  v.  Stonebraker,  4  G.  &  J. 
345;  Parker  v.  Staiidish,  3  Pick.  288;  Smith 
v.  Elliott,  9  Pa.  St.  345;  Rockwell  v.  Langley, 
19  Pa.  St.  602. 

Parol  evidence  may  be  resorted  to,  to  show 
the  nature  of  the  dispute,  and  thus  the  matter 
be  brought  within  the  estoppel  of  the  judg- 
ment. 

Voung  v.  Black,  7  Cranch.  565;  Wood  t. 
Jackson,  8  Wend.  9;  Lawrence  v.  Hunt,  10 
Wend.  80;  Young  v.  Rummell,  2  Hill.  478. 

The  riglits  of  the  plaintiff,  supported  by  the 
former  judgment,  are  presumed  to  continue  np 
to  and  during  the  period  covered  by  the  declara- 
tion in  the  present  suit. 

Brimmer  v.  l»rop.  I-ong  Wharf,  5  Pick.  131; 
1  Phil.  Ev.  457;  2  Greenl.  Ev.  sec.  555. 

The  judgment  offered  in  evidence  in  this 
case  is  clearly  within  the  rule,  and  binding 
upon  the  parties  in  all  future  controversies  re- 
lating to  the  same  matter. 

Hopkins  v.  Lee,  6  Wheat.  109;  2  Phil.  Kv. 
142:  Gratz  v.  Lancaster  Bank.  17  S.  4  R.  278; 
Preston  v.  Clark,  9  Ga.  244;  Gardner  v.  Buck- 
bee,  3  Cow.  120. 

The  ruling  of  the  court  below,  at  the  de- 
fendant's request,  that  there  was  not  sufficient 
evidence  to  sustain  the  plaintifTs  case,  was 
upon  the  facts  shown  upon  the  principles  set- 
tled by  this  court  the  withdrawing  questions 
of  fact  from  the  appropriate  tribunal,  the  jiiry. 

Greenleaf  v.  Birth,  9  Pet.  292;  U.  S.  v.  Laub, 
12  Pet.  1;  Bank  of  Washington  v.  Triplett,  1 
Pet.  25;  C.  &  O.  Canal  Co.  v.  Knnpp.  t»  Pet. 
541;  Scott  T.  Lloyd,  9  Pet.  418;  Roach  v.  Ilul- 
ings,  16  Pet.  319. 

Messrs.  P.  W.  Chandler,  Loring  and  Ames, 
for  the  defendants  in  error: 

The  judge  correctly  ruled  out  the  agreed 
statement  of  facts  used  in  a  former  trial  of  an- 
other cause. 

1  Greenl.  on  Ev.  sec.  179:  Bnker  v.  Harri- 
son. 6  Wtt.  5!»:  Baylor  v.  Smithers,  1  Mon. 
6;  Elting  v.  Siott,  2  .Johns.  157. 

The  judgment  in  the  former  ease  between 
these  parties  was  rightly  rejected  as  incompe- 
I  tent  evidence.  It  was  not  upon  the  same  sub- 
ject matter.  The  variation  of  time  is  material 
!  in  distinguishing  one  cause  of  action  from  an- 
I  other. 
I     Aslin  V.  Parkin,  2  Burr.  665. 
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Th«  former  judgment  it  not  binding  or  ad- 
missible in  evidence,  because  in  that  suit  the 
def(;ndant  had  not  the  same  means  of  defense 
as  iu  other  suits. 

1  Greenl.  £r.  524;  1  Starlc.  Ev.  214. 

One  cause  of  action  was  subject  only  to  the 
legal  decision  of  an  inferior  tribunal,  while  the 
otiier,  by  reason  of  its  greater  worth  or  inter- 
est, was  subject  to  another  higher  and  supreme 
jurisdiction. 

Small  V.  Haskins,  26  Vt.  209;  Gumsey  v. 
Edwards,  6  Fost.  N.  H.  220;  Harlow  ▼.  Pilce, 
3  Greenl.  438. 

The  former  judgment,  if  admitted,  could 
prove  nothing,  and  was  therefore  wholly  re- 
jected. Being  founded  upon  an  erroneous  opin- 
ion in  point  of  law,  the  court  would  have  been 
bound  to  instruct  the  jury  that  it  was  of  no 
avail. 

I'arker  v.  Standish,  3  Pick.  288;  Vooght  t. 
Winch,  2  B.  &  A.  6G2;  Young  v.  Black,  7  Cranch. 
SO.-). 

To  constitute  an  estopjiel  by  a  former  judg- 
ment, the  precise  point  which  is  to  create  the 
estoppel  must  be  put  in  issue  and  decided,  and 
this  must  appear  from  the  record  alone. 

Smith  v.  Sherwood,  4  Conn.  270;  Ryer  v. 
Atwater,  4  Day,  431 ;  Cowles  v.  Harts,  3  Conn. 
610:  Stnmlish  v.  Parker,  2  Pick.  20;  Parker  v. 
Slnixlisli.  3  Pick.  288. 

Mr.  .lustice  Grier  delivered  the  opinion  of  the 
eour! : 

This  is  an  action  of  trespass  on  the  case 
bnncht  by  the  pluintilT  in  error  apiinst  the 
»;ily  of  Boston,  for  the  erection  and  mainte- 
nance of  a  drain  at  the  foot  of  Summer  Street, 
■.vlilrli.  it  is  alleged,  is  a  nui«»nrc  and  injurious 
to  the  proi)crly  of  plaintiff.  He  is  owner  of 
t«o  wharves,  called  the  Price  and  the  Bull 
wlmri',  which  are  extended  from  high  to  low 
wntor  mark,  from  the  lots  which  adjoin  Sum- 
a«7*]  mer  Street  on  each  side.  'The  nuisnnec, 
\vlii<-h  is  the  subject  of  complaint  in  this  ease, 
in  the  same  as  that  in  the  case  of  Boston  v. 
I>eernw.  decided  in  this  court,  and  reported  in 
17  How.  426. 

The  declaration  contains  seven  counts,  in 
four  of  which  the  plaintiff,  as  owner  of  the 
wvernl  wli«r>e«.  and  having  the  seisin  and  pns- 
nesnion.  ehiims  a  right  of  way.  as  appnrtennnt 
to  th;'  snme,  over  the  "dock"  or  '"way  and 
ilo<>k."  wliieh  constitutes  the  interval  between 
the  wharves;  also,  that  his  wharves  are  bound- 
ed on  the  "town  dock,"  "town  way  or  dock," 
which  he  alletres  to  have  been  long  used  as 
a  "mililic  dock,  slip  or  way." 

The  firtli  and  sixth  counts  are  for  injuries  to 
the  n-version.  with  like  averments.  A  seventh 
count  avers  the  wharves  to  be  bounded,  re- 
-ipei  lively,  "by  a  highway,  town  way,  or  pub- 
lic w»y.  to  the  sea.  extending  from  the  corner 
nf  Slimmer  and  Sea  streets  to  the  channel,  or 
low  water  mark,  which  was  duly  laid  out  and 
established  pursuant  to  law." 

Tlie  defendant  pleaded  the  general  issue,  and 
on  the  trial  the  plaintiff  offered  in  evidenee  the 
record  of  a  former  verdict  and  judgment  ren- 
dered in  his  favor  in  an  action  against  defend- 
ant for  the  erection  of  the  same  nuisnnce.  the 
continuance  of  which  is  the  subject  of  the  pres- 
ent suit.  The  rejection  of  the  evidence  by 
the  court  is  the  subject  of  the  first  bill  of 
-exceptions. 
a»  li.  ed. 


It  is  contended  that  this  record  was  not  only 
evidence,  but  conclusive  of  the  right  of  the 
plaintiff,  and  prima  facie  evidence  of  the  con- 
tinuance of  such  right;  and  that  plaintiff,  hav- 
ing no  opportunity  to  plead  it  as  an  estoppel, 
may  exhibit  it  as  matter  of  evidence. 

It  may  be  admitted  that  numerous  decisions 
may  be  found  in  many  of  the  state  courts  af- 
firming this  proposition;  nevertheless,  it  has 
not  been  universally  adopted.  The  leading 
case  of  Outram  v.  Morewood,  3  East,  346,  es- 
tablishes the  following  proposition,  in  which 
all  concur:  "That  if  a  verdict  be  found  on  any 
fact  or  title  distinctly  put  in  issue  in  any 
action  or  trespass,  such  verdict  may  he  pleaded, 
by  way  of  estoppel,  in  another  action  between 
the  same  parties  or  their  privies,  in  respect  to 
the  same  fact  or  title."  But  estoppels,  which 
preclude  the  party  from  showing  the  truth,  are 
not  favored.  To  give  the  verdict  the  effect  of 
an  estoppel,  the  facts  must  be  distinctly  put  in 
issue. 

The  plea  of  the  general  issue,  in  actions  of 
trespass,  or  case,  do  not  necessarily  put  the 
title  in  issue;  and  although  the  judgment  is 
conclusive  as  a  bar  to  future  litigation  for  the 
thing  thereby  decided,  it  is  not  necessarily  an 
estoppel  in  another  action  for  a  different  tres- 
pass. The  judgment  can  *only  give  the  [*268 
plaintiff  an  ascertained  right  to  his  damages, 
and  the  means  of  obtaining  them.  These  prin- 
ciples seem  to  liave  been  adopted  by  the  courts 
of  Massachusetts,  and  applied  to  eases  like  the 
present.  In  the  decision  of  this  point,  we  must 
be  guided  by  the  decisions  of  the  courts  of 
that  State. 

In  the  case  of  Standish  t.  Parker,  2  Pick.  20. 
wliich  was  an  action  for  a  nuisance,  the  court 
says:  "We  think  it  very  clearly  settled  that 
nothing  is  conclusively  determined  by  the  ver- 
dict but  the  damages  for  the  interruption  cov- 
ered by  the  declaration.  In  actions  for  torts, 
nothing  is  conclusively  settled  but  the  point  or 
points  put  directly  in  issue.  By  the  plea  of  the 
general  issue,  the  title  is  not  concluded,  because 
it  cannot  be  made  to  appear  upon  the  general 
issue  that  the  title  ever  came  in  question." 
See.  also.  16  Pick.  604. 

Nevertheless,  though  a  verdict  in  such  case 
is  not  eoiietiisivc  it  is  permitted  to  go  to  the 
jury  as  |nii'>a  facie  or  persuasive,  evidence.  3 
Pick.  288.  If  the  evidence  of  the  facts  in- 
volved in  the  first  trial  are  still  doubtful,  if 
witnesses  were  then  examined  whose  testimony 
cannot  now  be  obtained,  for  these  and  many 
other  reasons  the  former  verdict  may  have  the 
effect  of  highly  persuasive  evidence  on  another 
trial  of  the  same  question.  But  if  on  the  last 
trial  new  evidence  has  been  discovered,  or  If 
the  question  of  title  submitte<l  on  the  first  trial 
was  connected  with  instructions  in  law  which 
have  since  been  found  to  l»e  erroneous;  or  if  a 
different  verdict  on  the  same  evidence  would 
have  resulted  from  the  different  instructions 
given  on  the  last,  it  is  plain  that  the  first 
verdict  could  have  hut  little  or  no  persuasive 
effect.  Title  is  often  a  question  of  mixed  law 
and  fnil.  and  a  party  is  not  concliide<l  by  an 
erroneous  opinion  of  the  court  pronounced  in 
a  former  ease. 

We  are  of  opinion,  therefore,  that  the  court 
erred  in  not  permitting  the  record  of  the  former 
suit  to  be  given  in  evidence  to  the  jury. 
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2.  At  the  conclusion  of  the  trial,  the  court, 
at  the  request  of  defendant's  counsel,  instructed 
the  jury  "that  there  was  not  sufficient  evi- 
dence in  the  cause  to  authorize  the  jury  to  find 
the  rights  claimed  by  the  plaintiff." 

As  it  <s  the  duty  of  the  jury  to  decide  the 
facts,  the  sufficiency  of  evidence  to  prove  those 
facts  must  necessarily  be  within  their  province. 
The  jury  cannot  assume  the  truth  of  any  mate- 
rial averment  without  some  evidence;  and  it  is 
,  error  in  the  court  to  instruct  the  jury  that 
they  may  find  a  material  fact  of  which  there  is 
'  no  evidence.  An  instruction  like  this  is  impera- 
I  tive  on  a  jury;  it  has  taken  the  place,  in  prac- 
tice, of  a  demurrer  to  evidence,  and  must  be 
governed  by  the  same  rules.  If  there  be  "no 
evidence  whatever,"  as  in  the  case  of 
*«9*]  *Parks  v.  Ross,  11  How.  362,  to  prove 
the  averments  of  the  declaration,  it  is  the  duty 
of  the  court  to  give  such  peremptory  instruc- 
tion. But  if  there  be  some  evidence  tending  to 
support  the  averment,  its  value  must  be  sub- 
mitted to  the  jury  with  proper  instructions 
from  the  court.  If  this  were  not  so,  the  court 
might  usurp  the  decision  of  facts  altogether, 
and  make  the  verdict  but  an  echo  of  their 
opinions. 

The  court  below  seem  to  have  considered 
the  decision  of  this  court  in  the  case  of  Boston 
V.  I^craw,  17  How.  426,  as  requiring  them  to 
give  the  instruction  demanded  by  the  defend- 
ant. The  action  in  that  case  was  for  the  same 
alleged  nuisance  by  a  tenant  of  the  present 
plaintiff.  But  the  plaintiff  in  that  case  claimed 
no  other  right  of  way  over  the  lands  of  de- 
fendant, save  the  public  right  of  navigation; 
and  this  court  decided  that  the  public  right  of 
navigation,  between  high  and  low  water  mark, 
was  defeasible  at  any  time  by  the  owner  of  the 
subjacent  land.  That,  as  the  space  between  the 
plaintiff's  wharves  had  been  converted  into 
a  dock  by  the  accident  of  its  position,  so  long 
as  it  remained  unreclaimed,  every  person  had 
a  right  to  pass  and  repass  over  it.  The  exer- 
cise of  this  public  right,  for  any  length  of 
time  whatever,  would,  therefore,  form  no 
grounds  of  presumption  either  of  a  public  ded- 
ication or  a  private  grant  to  the  owners  of 
the  adjoining  wharves.  While  it  remains  un- 
reclaimed, it  is  a  public  highway  or  dock,  by 
a  paramount  but  defeasible  title.  The  ad- 
joining wharves  may  receive  much  more  ad- 
vantage than  others  from  the  use  of  it.  but 
they  cannot  convert  it  to  a  private  use  under 
color  of  a  public  right. 

The  public  officers  of  a  town  have  no  right 
to  lay  out  a  town  way  between  high  water  and 
the  channel  of  a  navigable  river,  or  appropri- 
ate the  shore  or  fiats  to  the  use  of  the  in- 
habitants of  town  in  the  form  of  a  way  or 
road.  1  Pick.  179;  6  Pick.  404.  But  in  the 
present  case  the  City  of  Boston  is  owner  of 
the  land  and  has  the  same  right  to  reclaim 
their  flats  which  other  owners  have.  Before 
they  are  so  reclaimed  the  public  and  the  ad- 
joiners  may  exercise  their  paramount  right 
of  navigation.  But  if  the  City  elects  to  re- 
claim its  portion  of  the  shore,  and  extend 
Summer  Street  to  low  water,  it  has  a  right  so  to 
do.  And  if  the  street  should  be  less  beneficial 
to  the  adjoiners  in  this  form  than  when  they 
could  use  it  as  a  dock  under  the  public  right 
of  navigation,  they  cannot  complain.  The 
S42 


absence  of  these  advantages  may  be  a  losa  t» 
them,  but  if  incurred  by  the  defendants'  exer- 
cise of  their  own  rights,  it  is  no  wrong  to  them. 

But  if  the  City  has  determined  to  reclaim 
this  land,  and  has  laid  out  a  street  thereon,  or 
continued  Summer  Street  to  low  water  mark, 
the  right  to  use  it  as  a  street  or  highway  on 
land  'becomes  appurtenant  to  the  prop-  [*2  70 
erty  of  the  adjoiners.  It  may  be  the  duty  of 
the  City  to  make  drains  along  or  under  the 
streets,  but  they  cannot  construct  them  ao  a* 
to  hinder  the  public  use  of  them  as  streets,  or 
erect  thereon  a  nuisance  to  the  adjoiners.  If 
Summer  Street  be  extended  to  low  water,  the 
plaintiff  has  a  right  to  pass  along  and  across 
the  same,  and  anything  which  obstructs  such 
passage  is  a  nuisance,  and  injurious  to  his 
rights. 

The  seventh  count  of  plaintiff's  declaration 
claims  a  right  of  way  as  appurtenant  to  his 
land  or  wharves,  on  the  ground  that  Summer 
Street  extends  to  low  water.  In  sup[iort  of 
this  allegation,  the  following  entry  in  the  town 
records  was  given  in  evidence:  "October  31, 
1683.  The  selectmen  all  met  this  day,  staked 
out  a  highway  for  the  town's  use,  on  the 
southerly  side  of  the  land  belonging  to  the 
late  John  Gill,  deceased,  being  thirty  foot  in 
breadth  from  the  lower  comer  of  said  Gill's 
wharf  next  the  sea." 

It  is  the  duty  of  the  court  to  construe  writ- 
ten instruments;  but  the  application  of  their 
provisions  to  external  objects  described  therein 
is  a  peculiar  province  of  the  jury.  Whether 
this  document  describes  Summer  Street  as  it 
was  afterwards  laid  out  from  high  water 
mark;  whether  "the  lower  comer  of  Gill's 
wharf  next  the  sea"  was  at  that  time  (in 
1683)  at  low  water  mark;  whether  this  street 
was  staked  out  to  low  water,  were  questions 
which  should  have  been  submitted  to  the  jury. 
The  fact  that  the  learned  counsel  differ  so 
widely  as  to  the  situation  of  the  points  railed 
for  as  the  boundary  of  the  street  next  the  sea, 
shows  conclusively  that  it  is  a  question  for 
the  jury,  and  not  for  the  court. 

Moreover,  the  court  were  requested  by  plain- 
tiff's counsel  to  instruct  the  jury,  "that  if  the 
jury  shall  find  that,  by  reason  of  the  acts  of 
defendants  complained  of  in  the  declaration, 
that  part  of  plaintiff's  wharf  below  low  water 
mark  held  by  him  under  a  grant  of  the  Legis- 
lature, has  been  injured  in  the  manner  set 
forth  in  the  declaration,  then  the  plaintiff  is 
entitled  to  recover." 

There  was  some  evidence  that  the  drain  con- 
structed by  defendant  was  not  carried  out 
sufficiently  to  discharge  its  contents  so  as  to 
be  swept  off  by  the  tides;  but  that  it  caused 
an  accumulation  of  matter  at  the  outer  end 
of  plaintiff^s  wharves,  insomuch  that  vessels 
could  not  approach  them  with  the  same  depth 
of  water  as  formerly.  If  this  be  so,  it  was'an 
injury  to  the  plaintiff,  for  which  he  was  en- 
titled   to    recover    damages. 

This  question  should  have  been  submitted  to 
the  jury,  and  this  instruction  given,  as  re- 
quested by  plaintiff's  counsel.  The  'oth-  [•27t 
ers  are  disposed  of  by  the  opinion  of  this 
court  in  Boston  v.  Lecraw,  17  How.  426. 

For  these  reasons  the  judgment  i*  reversed, 
and  venire  de  novo  awarded. 

IS  How. 
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280»]    •JOHN  D.  WOLFE,  Exr.,  and  Maria  D. 
L.  Ronalds,  Executrix  of  Thomas  A.  Ronalds, 
Deceased,  AppU., 

V. 

JOHN  H.  1-EWIS. 

(See  S.  C.  19  How.  280-283.) 

Mortf^ge  foreclosure — proceeds  of  cannot  be  or- 
dered paid  to  plaintitr'x  attorney  for  general 
balance  due  for  serviccM. 

After  the  proL-ccda  of  sale  on  mortgage  foreclosure 
bnve  been  urouglit  into  court,  It  Is  IrreKUlar  to 
allow  tlie  iiltorney  for  the  plaintiff  to  have  an  order 
In  tile  action  for  a  gcnpi-nl  accoiintInK  of  tbe  bill- 
ani-e  due  him  from  Ins  client  for  professional  serr- 
Irex.  and  to  direct  their  payment  out  of  the  fund, 
the  attorney  not  being  a  party. 

It  Is  error  In  tbe  court  to  order  any  part  of  the 
original  decree  to  be  paid  to  one  who  was  not  prop- 
erly before  It  as  a  party. 

Argued  Feb.  4,  1857.  Decided  Feb.  18,  1857. 

1  PPE.\L  from  the  District  Court  of  the 
A  I'nited  States  for  the  Northern  District  of 
Alabama. 

Un  Nov.  15.  1841,  coniplninants,  executor  and 
executrix  of  Thomas  A.  Ronalds,  deceased,  filetl 
tiicir  bill  in  the  District  Court  against  one 
Bartley  Cox,  to  foreclose  a  mortgage.  In  1844 
a  finsl  decree  was  made  ordering  a  sale  of  the 
mort;;apred  premises,  and  on  Nov.  30,  1848,  the 
report  shows  $8,318.47  balance  in  the  hands  of 
the  commi!>sioner.  proceeds  of  the  mortgage. 
Upon  the  next  day  a  motion  was  made  to  dis- 
cliarge  Lewis  as  complainant's  solicitor,  Lewis 
claiming  to  have  claims  agninst  complainants, 
and  complainants  insisting  that  Lewis  was 
overpaid  and  owed  tlicm. 

The  matter,  by  consent,  was  referred  to  the 
standing  master.  Various  orders  of  continu- 
ance were  entered,  and  on  Nov.  2.5,  1850,  the 
master's  report  was  filed.  Plaintiffs  excepted 
to  the  master's  report.  The  case  was  continued 
from  term  to  term  until  May,  1855,  when  the 
final  decree  was  entered,  which  is  as  follows:  _ 

"The  controversy  between  these  parties  origi- 
nated in  an  order  of  this  court  at  its  November 
Term.  1848,  and  is  as  follows:  Come  the  par- 
ties hy  their  solicitors,  and  by  their  consent  it 
is  ordered  by  the  court  that  all  nutters  of  ac- 
count between  Jno.  H.  Lewis.  Esq.,  and  his  late 
rlient,  Thos.  A.  Ronalds,  deceased,  and  between 
the  s«id  John  H.  Lewis  and  the  said  .Tohn  D. 
Wolfe,  executor,  and  Maria  D.  L.  Ronalds,  ex- 
ecutrix, of  the  last  will  and  tostoment  of  tbe 
said  Thomas  A.  Ronalds,  deceased,  lie  referred 
to  the  master  in  chancery;  and  it  is  further  or- 
dered, that  the  said  master  report  a.  statenicnt 
of  his  proceedings  relative  thereto  at  the  next 
t«nn  of  this  court." 

From  the  master's  report  it  appears  that 
I>>wis  for  a  number  of  years  had  been  the  at- 
torney at  law  for  the  plaintiffs  and  their  testa- 
tor, in  his  life  time,  in  attending  to,  receiving 
and  collecting  sundry  large  demands  held  by 
them  on  citizens  of  Atnlmma.  In  the  case  of 
these  plaintiffs  against  Hartley  Cox,  a  decree 
in  cliBticery  had  Ceen  rendered  in  their  favor; 
and  there  was  then  in  the  hands  of  the  marshal, 
or  iilmut  to  be  collected  by  him  on  said  decree, 
a  sura  of  about  $8,000.  With  the  view  to  re- 
niove  I.cwis  out  of  their  way  and  to  obtain 
|H>M,«-s«inn  of  this  sum,  they  entered  a  motion 
Jft  Ij.  ed. 


to  remove  him  as  their  attorney,  and  from  thia 
motion  arose  the  order  of  reference  before  re- 
ferred to.  The  decree  then  reviewed  the  mas- 
ter's report  and  concluded: 

It  is  therefore  ordered  and  decreed  that  the 
exceptions  to  the  master's  report  be  overruled, 
and  the  said  report  be  confirmed. 

It  is  further  ordered  that  the  marshal  who 
was  appointed  receiver,  pay  to  John  H.  Lewis, 
out  of  the  money  in  his  hands  as  such  re- 
ceiver, the  sum  of  $4,330.41;  that  he  pay  the 
balance  in  his  hands,  to  wit:  $3,082.0*),  to 
plaintiffs. 

It  is  further  ordered,  that  the  parties  pay 
their  own  costs,  and  that  the  same  be  retained 
from  the  sums  herein  directed  to  be  p:iid  by 
the  receiver!  and  it  is  further  ordered,  that 
this  decree  shall  be  without  prejudice  to  the 
parties,  and  that  the  same  shall  not  be  pleaded 
m  bar  in  any  litigation  they  may  have  involv- 
ing the  same  subject  of  dispute. 

The  case  further  appears  in  the  opinion  of 
the  court. 

.Mr.  J.  H.  Thomas  for  appellants. 

Messrs.  Reverdy  Johnson  and  Severdy  John- 
son, Jr.,  for  the  appellees. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  District  Court  for 
the  Northern  District  of  Alabama. 

The  bill  was  filed  to  foreclose  a  mortgage 
given  to  secure  the  payment  of  $12,000.  Pay- 
ments on  this  debt  were  made  amounting  to 
the  sum  of  $8,527,  the  laiit  payment  being 
made  the  9th  of  October,  1839.  .^n  account 
was  pruycd,  and  that  the  mortgaged  premises 
might  be  sold. 

A  supplemental  bill  was  filed  on  the  30th  of 
November,  1843,  stating  that  the  last  install- 
ment of  the  mortgage  debt  had  beconif  due, 
and  praying  that  the  premises  might  be  sold 
to  satisfy  that  payment  also. 

The  answer  admitted  the  allegations  of  the 
bill,  but  claimed  an  additional  credit  of  $000 
en  the  mortgage.  On  the  23d  of  May.  1844.  a 
hnnl  decree  was  entered,  directing  a  sale  of  the 
ninrtgnged  premises  to  pay  the  amount  due. 
stated  to  be  $10,077.08,  with  intereH  to  the 
lime  of  sale.  Afterwards,  at  November  Term, 
1848.  the  commissioner  who  had  been  appointed 
to  make  the  sale,  returned  that  Cox,  the  de- 
fendant, hud,  without  sale  of  the  property, 
paid  him  the  biilance  due  under  the  decree,  aft- 
er de<lucting  certain  payments  made  before  his 
appointment,  which  amounted  to  the  sura  of 
$8,318.47.  which  was  bro\ight  into  court. 

At  that  term  an  entry  in  the  cause  whs  made, 
by  coni^ent  of  the  solicitors  of  the  parties,  that 
all  matters  of  account  between  John  II.  l^wis 
and  his  late  client,  Thomas  A.  Ronalds,  de- 
ceased, and  between  the  said  Lewis  and  .Tohn 
D.  Wolfe,  executor,  and  Maria  D.  L.  Ronalds, 
pxcciilrix.  of  the  last  will  and  testament  of 
Thomas  A.  Ronalds,  be  referred  to  the  standing 
master  in  chancery,  "who  was  directed  to  re- 
port a  statement  thereof,  and  of  all  his  pro- 
reodings  relative  thereto,  to  the  next  term  of 
the  court." 

At  November  Term,  18.10,  the  mostcr  filed 
his  report,  which  was  exceedingly  voluminous 
covering  more  than  two  hundred  and  sixty 
pages  of  the  record. 
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2SS*]  'The  master  states  an  account,  in 
which  he  charges  Lewis  with  all  sums,  and  in- 
terest, from  the  time  he  became  chargeable  up 
to  the  date  of  the  report,  26th  of  November, 
1850,  amounting  to  the  sum  of  $63,461.71.  He 
shows  the  amount  of  credits  claimed  by  Lewis, 
to  same  date,  amounting  to  the  sum  of  $55,966.- 
82.  Exceptions  were  filed  to  this  report  by  both 
parties;  and  at  May  Term,  1854,  the  court 
made  a  final  decree  on  the  mister's  report;  in 
which  is  set  out  the  manner  in  which  the  con- 
troversy arose,  and  referring  to  the  order  of 
November  Term,  1348,  founded  upon  the  mo- 
tion in  the  C!ox  case,  to  remove  Lewis  from  his 
capacity  as  attorney,  so  as  to  procure  the  pay- 
ment to  the  claimants  directly  of  the  proceeds 
under  the  decree  brought  into  court.  And  the 
court  states  that  it  considers  the  proceedings 
as  presented,  not  within  its  cognizance,  inas- 
much as  no  writ  had  been  issued  as  between 
these  parties,  no  bill  filed,  and  no  suit  in  any 
form  commenced;  there  was  no  allegation  or 
charge  on  the  one  side,  or  response  or  denial 
on  toe  other;  nor  was  the  matter  collateral  to, 
or  growing  out  of,  any  case  pending. 

On  consideration,  the  court,  though  disposed 
to  strike  the  matter  from  the  docket,  yet  de- 
creed, that,  as  a  large  sum  of  money  had  been 
I>aid  in  under  its  'order,  it  must  be,  in  the  lan- 
guage of  the  court,  in  some  way  paid  out;  and 
the  exceptions  to  the  masters  reports  were 
overruled,  and  the  same  was  confirmed;  and 
the  marshal,  as  receiver,  was  ordered  to  pay 
over  to  Lewis  the  sum  of  $4,336.42  of  the  pro- 
ceeds in  his  hands,  and  the  residue,  $3,9S-2.05, 
■he  was  directed  to  pay  to  the  complainants. 
From  this  decree  the  complainants  appealed. 

This  was  an  irregular  proceeding,  and  with- 
out the  authority  of  law.  Tlic  bill  was  tiled 
originally  against  Bartley  Cox,  the  defendant 
against  whom  the  decree  for  the  sum  of  $10,- 
077.68  was  entered.  This  being  done,  Lewis 
procured  an  order  for  his  dismissal  from  the 
case,  that  he  might  bring  up  an  account  against 
Thomas  A.  Bonalds  in  his  lifetime,  and  his  ex- 
ecutors since  his  decease,  for  professional  serv- 
ices. And  this  was  done  without  the  form  of 
suit,  or  the  matter  having  any  relation  to  the 
case  before  the  court.  And  when  it  is  con- 
sidered that  Ronalds  was  a  citizen  of  New 
York,  and  that  his  representatives  are  citizens 
of  New  York,  and  do  not  seem  to  have  had  any 
notice  of  this  illegal  procedure,  it  can  receive 
no  sanction  from  this  court. 

It  is  contended  that  Lewis,  as  counsel,  had  a 
right  to  receive  and  receipt  for  moneys  in  the 
case;  and  whether  he  was  entitled  to  reserve 
any  portion  thereof  or  not,  can  be  properly 
tested  only  by  a  bill  filed  by  the  appellants 
283*]  against  him  to  account.  *But  the 
whole  proceeding  in  behalf  of  Lewis,  as  against 
the  complainants,  was  irregular  and  void,  the 
court  having  no  jurisdiction  of  the  matter. 
The  order  was  of  no  importance  that  the  de- 
cree should  be  without  prejudice  to  either 
party,  and  pleadable  in  bar  to  any  subsequent 
litigation  between  them  upon  the  same  sub- 
ject matter,  as  the  proceedings  were  invalid. 
But,  as  regards  the  complainants,  it  was  error 
in  the  court  to  order  any  part  of  its  original 
decree  in  their  favor  to  be  paid  to  one  who  was 
not  properly  before  it  as  a  party.  For  this 
purpose  neither  complainants  nor  the  defend- 
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ant,  Lewis,  were  before  the  court,  or  unenaUe 
to  its  jurisdiction. 

The  decree  is,  therefore,  reversed,  with  costs. 
And  the  court  direct  that  an  order  be  trans- 
mitted to  the  Circuit  Court,  to  require  the  de- 
fendant, Licwig,  to  pay  over  any  money  re- 
ceived by  him  under  the  decree  to  the  proper 
officer  of  the  court  that  it  may  be  paid  to  tlte 
complainants. 


ARCHIBALD  BABCOCK,  Appt., 

V. 

EDWARD  WYMAN. 

(See  S.  C.  19  How.  289-303.) 

Deed  may  be  shown  by  parol  to  be  a  mortgage 
— grantee  cannot  clum  by  adverse  possession. 

Where  a  deed  of  land  was  made  under  a  parol 
agreement  that  it  was  to  be  for  security  for  all  the 
grantor  owed  the  grantee : 

Held,  that  sucb  agreement  or  trust  conld  be  es- 
tablished b7  parol  evidence. 

The  trust  being  established,  there  was  no  advene 
possession  in  favor  of  which  the  statute  conld  nin. 

Nor  can  the  Statute  of  Limitations  bar  the  right 
of  the  complainant  to  the  proceeds  of  the  land,  a* 
defendant  was  bound  to  apply  these  to  the  payment 
ot  the  debt 

(Ur.  Cblef  Justice  Taxst  did  not  sit  In  this  ease, 
being  absent,  from  Indisposition,  nor  did  Mr.  Jus 
tlce  Daniel  sit  Id  the  case.) 

Argued  Jan.  19,  20,  21,  1857.    Decided  Feb.  18, 
1857. 

THE  bill  in  this  case  was  filed  in  the  (Sreuit 
Court  of  the  United  States  for  the  District 
of  Massachusetts,  by  the  appellee,  to  have  a 
certain  conveyance,  absolute  on  its  face,  de- 
dcclared  to  have  been  a  mortgage,  and  for  an 
accounting.  The  court  below  having  decreed 
in  favor  of  the  complainant,  the  defendant  took 
an  appeal  to  this  court. 

The  case  is  very  fully  statel  in  the  opinion 
of  the  court. 

Messrs.  0.  6.  Loring  and  E.  Ueiwin,  for  ap- 
pellant: 

The  case  made  in  the  bill  is,  that  the  abso- 
lute conveyance  of  November  20,  1828.  made 
by  Nehemiah  Wyman  to  the  respondent,  was 
intended  only  as"  a  mortgage  security  for  the 
several  debts  he  then  owed  the  respondent, 
and  "that  the  said  Kehemiah  was  to  have  the 
land  again  at  any  time,  upon  payment  to  said 
Baboock  of  the  amount  thus  secured  upon  it." 

The  deed  is  absolute  upon  its  face,  and  con- 
tains covenants  of  warranty  by  the  said  Nehe- 
miah against  the  lawful  claims  of  all  persons: 
and  no  written  defeasance  was  executed  be- 
tween the  parties.  To  prove  this  averment,  the 
complainant  relies  upon  the  oral  testimony  of 
the  witnesses,  Nehemiah  and  William  Wytnan. 

1.  The  fij^t  question  is,  whether,  under  the 
circumstances  of  this  case,  it  is  competent  to 
show  by  parol  evidence  that  a  deed  absolute  in 
terms  was  intended  to  operate  only  as  a  mort- 


Note. — Parol  evidence  Is  admissible  to  prove  an 
abgolnte  deed,  a  mortgage.  Action  to  bare  deed  de- 
clared a  mortgage.  Where  deed  la  absolute,  but  Is. 
aa  between  the  partlea,  a  mortgage,  a  bone  Ode 
purchaser  is  protected,  but  a  purebaaer  with  notice 
stands  in  place  of  the  egultable  mortgagee.  See  note 
to  Couway  v.  Alexander,  3  L,  ed.  D.  S.  321,  and  note 
to  lliighea  V.  Edwards,  5  L;  ed.  IT.  8.  142.  Parol 
evIdeDce  to  show  trusts  as  to  lands ;  to  show  lala- 
take,  or  explain,  etc. — see  note  to  M'lver  v.  Walker. 
3  L.  ed.  U.  8.  096. 

f  How. 


Digitized  by 


Google 


1856. 


Babcock  t.  Wthar. 


289-303 


gige.  Tbe  respondent  contends  that  it  is  got 
competent,  but  is  in  direct  violation  of  the 
Statute  of  Frauds. 

The  well-settled  rule  in  equity  is,  that  it  is 
not  competent  to  show  by  parol  evidence  that 
an  absolute  deed  was  intended  only  as  a  mort- 
sage,  except  upon  the  ground  that  the  written 
defeasance  was  omitted  by  fraud,  accident  or 
mistake. 

I  Sto.  Eq.  Jur.  sees.  153-156;  4  Kent's  Com. 
142. 

It  is  clear,  upon  the  facts,  that  in  this  case  a 
written  defeasance  was  not  omitted  through 
any  accident,  mistake,  ignorance  or  fraud. 
The  parties  executed  all  the  papers  they  in- 
tended to,  and  the  form  of  the  conveyance  was 
precisely  what  they  intended  it  should  be. 

Hunt  V.  Rousmaniere's  Ex'rs,  1  Pet.  1. 

The  proposition  which  the  complainant  must 
maintam  in  this  case  is,  that  it  is  competent  by 
parol  evidence  of  the  admissions  of  the  grantee 
at  the  time  the  conveyance  was  made,  to 
convert  an  absolute  deed  into  a  mortgage,  al- 
though the  grantor,  well  knowing  their  differ- 
ent legal  effect,  deliberately,  and  in  defiance 
of  the  Statute,  gave  an  absolute  conveyance. 

Such  a  proposition  is  not  warranted  by  the 
decisions,  and  is  entirely  subversive  of  the 
Statute  of  Frauds. 

"\Vhere  there  is  no  fraud,  and  the  party  re- 
lies upon  the  honor,  word  or  promise  of  the 
defendant,  the  Statute  making  that  promise 
void,  equity  will  not  interfere." 

Lord  Ilardwicke,  in  Montacute  v.  Maxwell,  1 
P.  Wms.  618. 

If,  however,  parol  evidence  should  be  admit- 
ted and  the  mortgage  established,  yet  the  eq- 
uity of  redemption  is  barred  by  the  exclusive 
possession  of  the  premises  by  the  respondent 
and  his  grantees,  for  more  than  twenty  years 
after  condition  broken. 

Hughes  V.  Edwards.  0  Wheat.  489;  Elmcn- 
dorf  V.  Taylor,  10  Wheat.  152  j  Willison  v. 
Watkins,  3  Pet.  52;  Dexter  v.  Arnold,  3  Sumn. 
152;  Demnrest  v.  Wynkoop,  3  .Tohns.  Ch.  129; 
Bond  V.  Hopkins,l  Sch.  tt,  Lef.  429;  Beckford 
V.  Wade,  17  Ves.  99;  Honsard  v.  Hardy,  18 
Ve«.  456;  Barron  v.  Martin,  19  Ves.  327. 

There  is  no  competent  or  sufficient  evidence 
of  any  acts  done  or  acknowledgments  made 
by  the  respondent,  recognizing  his  title  as 
mortgagee,  merely  so  as  to  except  the  case 
from  the  operation  of  the  Statute  of  Limita- 
tions. Moreover,  after  twenty  years'  posses- 
sion, a  court  of  equity  will  not  decree  a  redemp- 
tion upon  parol  proof  of  admissions  of  a  sub- 
sisting mortgage. 

Dexter  V.  Arnold,  3  Sumn.  162;  Whiting  v. 
White,  2  Cox,  290;  Reeks  v.  Postlethwnite, 
Coop.  161;  Barron  v.  Martin,  10  Ves.  329; 
Marks  v.  Pell,  1  Johns.  Ch.  694. 

In  1844  the  respondent  sold  the  land  to  a 
purchaser  without  notice.  According  to  the 
complainant's  theory,  this  was  a  constructive 
fraud  upon  the  mortgagor's  right  to  redeem, 
and  turned  it  into  a  claim  ngainxt  the  respond- 
ent personally.  This  claim  would  be  barred  in 
equity  as  well  as  at  law  in  six  years,  unless 
the  fraud  was  unknown  to  the  aggrieved  party. 

Steams  v.  Page,  7  How.  829;  Carr  v.  Hil- 
ton, 1  Curt.  390;  Fisher  v.  Boody,  1  Curt. 
206:  Famam  v.  Brooks,  9  Pick.  212. 

Th«  complainant,  therefore,  must  aver  and 
1»  li.  ed. 


prove,  not  only  the  fraud,  but  when  and  by 
what  means  it  was  discovered. 

Stearns  v.  Page,  7  How.  829. 

Mr.  S.  Bartlett,  for  the  appellee: 

As  to  the  twenty  years'  bar  of  the  Statute  of 
Limitations,  (Mass.  Rev.  Stat.  ch.  119,  sec.  1), 
it  is  clear  that  the  Statute  has  propriore  vigore 
no  application  to  bills  in  equity  to  redeem.  It 
merely  furnishes  an  analogy  upon  which  courts 
of  equity  act.  The  analogy  rests  entirely  upon 
adverse  possession,  and  can  never  be  applied  to 
a  case  like  this,  where  the  possession,  instead  of 
being  adverse  (at  least  up  to  the  time  of  sale 
in  1844),  was  in  accordance  with  the  trust. 

Hughes  V.  Edwards,  9  Wheat.  497. 

As  to  the  limitation  of  six  years  to  plaintifTa 
claim  for  the  proceeds  of  the  violation  of  the 
contract,  the  fact  on  which  it  is  founded  is 
negatived  entirely  by  the  appellant's  additional 
answer. 

The  proof  in  this  case,  that  the  discovery  of 
the  fraud  was  not  made  until  1851,  was  com- 
plete. The  lapse  of  time  as  an  equitable  bar 
cannot  be  set  up,  since  it  is  not  set  forth  as 
a  defense  in  the  answer. 

Piatt  V.  Vattier,  9  Pet.  413;  Story,  Eq.  PI. 
sec.  503. 

Upon  the  question  whether  oral  evidence  is 
admissible,  to  show  that  a  deed  absolute  on  its 
face  was  in  fact  given  as  security  for  a  debt 
and  is  a  mortgage,  the  authorities  cited  in  the 
opinion  of  the  Circuit  Court  seem  conclusive, 
and  are  as  follows: 

Taylor  v.  Luther,  2  Sumn.  229;  Jenkins  t. 
Eldredge,  3  Story,  293;  On  way  v.  Alexander, 
7  Cranch.  236;  Sprigg  v.  Bank  of  Mt.  Pleas- 
ant, 14  Pet.  201 ;  Morris  v.  Nixon,  1  How.  126; 
Russell  V.  Southard,  12  How.  139. 

To  extend  the  doctrine  beyond  this,  and  to 
allow  a  party  to  offer  parol  evidence  of  an 
agreement,  on  the  ground  that  the  mere  refusal 
to  acknowledge  or  perform  that  a^eement 
(which  the  Statute  itself  declares  is  void), 
is  such  a  fraud  as  will  avoid  the  Statute 
and  render  the  parol  evidence  competent, 
amounts  to  a  judicial  repeal  of  the  Statute. 

Upon  this  ground,  there  can  be  no  case  to 
which  the  Statute  of  Frauds  can  possibly 
Upply. 

In  England  it  has  been  uniformly  held  that 
parol  evidence  was  inadmissible,  except  to  show 
that  the  defeasance  was  omitted  through  fraud, 
accident  or  mistake. 

Walker  v.  Walker,  2  Atk.  99;  Young  v. 
Peachy,  2  Atk.  257;  Joynes  v.  Statham,  S 
Atk.  389. 

And  the  great  preponderance  of  authority  Id 
this  country  is  to  the  same  effect. 

4  Kent's  Com.  142;  2  Sto.  Eq.  sec.  1018; 
Marks  v.  Pell,  1  Johns.  Ch.  504;  Stevens  v. 
Cooper,  I  Johns.  Ch.  429;  Strong  v.  Mitchell,  4 
Johns.  Ch,  167;  .Tames  t.  Johnson,  0  Johns. 
0\.  417;  Rnthbun  v.  Rathbun,  6  Bnrb.  98; 
Webb  V.  Rice,  6  HUl,  219;  Lloyd  v.  Ex'rs  of 
Inglis,  1  Des.  337;  Fitzpatrick  v.  Smith.  1 
Des.  345;  Bond  v.  Susquehannah  Co.  6  Harr. 
&.  J.  128;  Watkins  v.  Stockct's  Admr.  6  Harr. 
&  J.  435;  Washburn  v.  Merrills,  1  Day,  139; 
Brainerd  v.  Brainord,  15  Conn.  586. 

In  Massachusetts  the  decisions  .are  very 
pointed. 

Walker  v.  Locke,  S  Cush.  90;  Peabody  v. 
Tarbcll,  2  Cush.  226-232. 
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The  decision  of  Judge  Story,  in  Taylor  v. 
Luther,  2  Sumn.  228,  is  inconsistent  with  the 
doctrine  stated  by  him  in  2  Sto.  Eq.  sec.  1018. 

And  in  3  Story,  203,  he  said:  "In  Taylor  v. 
Luther  I  had  occasion  to  carry  the  doctrine  one 
step  fnrtlier." 

Xo  decision  of  this  court  autliorizes  the  doc- 
trine which  the  complainant  must  maintain  in 
this  case. 

Conway's  Ex'rs  v.  Alexander,  7  Cranch,  218, 
simply  decided  that  the  court  in  construing  an 
instrument  may  read  it  in  the  light  of  the  ex- 
trinsic circumstances. 

Morris  v.  Nixon,  1  How.  118-133,  was  de- 
cided on  the  ground  that  the  letter  of  Nixon  to 
the  complainant  either  sliowed  that  transaction 
was  intended  as  a  mortgage,  or  that  Nixon  had 
a  design  to  mislead  the  complainant  into  that 
belief. 

In  Russell  v.  Southard,  12  How.  139,  a  writ- 
ten memorandum  was  given  by  the  grantee, 
and  the  question  was  whet  Iter  the  transaction 
was  a  mortgage  or  a  conditional  sale. 

According  to  the  understanding  of  this  re- 
spondent, the  ground  of  that  decision  was, 
either  that  the  parties  did  intend  a  mortgage 
in  due  form,  and  that  through  mistake,  or  the 
fraud  of  Southard,  the  nieniurandura  failed  to 
bo  so  expressed,  or  else  that  if  the  transaction, 
as  really  understood  by  the  complainant  at  the 
time  was  a  conditional  sale,  yet  that  the  bar- 
gain was  BO  unconscionable,  and  took  such  ad- 
vantage of  the  complainant's  necessities,  that 
it  amounted  in  equity  to  a  fraud ;  otherwise,  if 
the  memorandum  did  show  a  conditional  sale, 
if  the  complainant  so  understood  it,  and  the 
bargain  was  a  fair  one,  it  would  be  difficult  to 
conceii'o  upon  what  ground  it  could  be  tet 
aside  and  held  to  be  a  mortgage  only. 

Mr.  Justice  McLean  delivered  the  opinion 
of  the  court : 

Th's  is  an  ajipenl  from  the  decree  of  the  Cir- 
cuit Court  for  iMassachusotts. 

The  bill  states  the  following  facts:  Nehe- 
miah  Wyman  whs  seised  in  fee  of  about  eleven 
and  a  half  acres  of  land  in  CharlcHton.  pur- 
chased by  him  of  Tuft's  administrator,  one  acre 
of  which  he  sold  to  Foster,  who  gitve  a  mort- 
gage to  secure  the  payment  of  the  con.sidera- 
tion  of  $G00,  which  sum  was  not  paid  when  due, 
and  he  entered  to  foreclose.  The  entire  tract, 
on  the  1st  of  December,  1820,  had  been  mort- 
gaged by  him  to  Francis  Wyman,  his  brother, 
to  secure  three  notes  of  that  date,  one  for  $070, 

{>aynb]e  in  one  month;  anotlier  for  $6.50,  paya- 
>le  in  six  months;  the  third  for'lTO-t.SO,  paya- 
ble in  one  year;  interest  to  be  paid  on  each 
note  semi-annually. 

."'bortly  after  tliis,  Francis  Wyman,  by  his 
will,  dated  14th  June,  1822,  devised  to  defend- 
ant, lialicock,  all  his  estate,  including  said 
notes  and  mortgage,  in  trust  for  testator's  wife 
and  children,  and  made  Babcock  his  executor. 
The  testator  died  in  August,  1822.  ()n  the  Ist 
of  December,  1824,  Nehemiah  paid  Babcock, 
as  trustee  and  executor,  the  note  for  $704  ana 
interest;  and  from  time  to  time  paid  the  inter- 
est on  the  other  notes,  up  to  December,  1826. 
In  1825  or  1820,  Nehemiah  became  embar- 
rassed, and  having  entire  confidence  in  his 
brother-in-law,  Baoeock,  he,  by  deed,  20th 
April,  1826,  mortgaged  the  eleven  acres  of  land 
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as  security  of  a  note  to  Babcock  of  that  date, 
fof  $1,200,  payable  in  one  year,  with  interest. 
At  this  time,  little,  if  anything,  was  due  to 
Babcock,  but  it  was  understood,  l>et ween  them, 
that  Babcock  would  become  security  for  him, 
or  advance  money  to  him,  the  mortgage  to 
stand  as  a  security.  Before  the  20th  of  No- 
vember, 1828,  Babcock  did  become  bound  for 
and  advanced  *to  him  upwards  of  $400.  [*S94 
In  addition  to  this,  there  was  due  to  Babcock 
as  executor,  for  rent,  $130.71.  On  a  aettlement, 
Nehemiah  executed  to  Babcock  three  notes,  one 
dated  7th  November,  1828,  for  $480.79,  of 
which  $400.08  were  due  Babcock  individually, 
and  $86.71  to  the  heirs  of  Nehemiah  Wyman, 
Sr.;  another  note  for  $8.10,  and  third  for  $50, 
due  to  the  heirs  of  the  same,  were  given. 

Nehemiah  being  thus  indebted  to  Babcock, 
as  trustee  and  executor,  and  not  being  able  to 

Eay  the  interest,  Babcock  and  William  Wymaii, 
rother  of  Nehemiah,  urged  him  to  ni  ^Ue  a 
clear  deed  in  fee  for  the  land  aforesaid,  to  Kitl>- 
cock,  that  he  might  manage  and  improve  tli.; 
same,  and  apply  the  rents  and  prolil;)  tu  pay 
interest  on  the  incumbrances,  and  to  th>> 
gradual  liquidation  of  the  principal.  And  find- 
ing that  this  conveyance  to  Babcock  was  mnde 
a  condition  of  further  advances,  he  eventually 
conveyed  the  estate  to  Babcock,  it  beinc;  ex- 
pressly agreed  by  Babcock,  that,  notwithstand- 
ing the  form  of  the  conveyance,  it  should  stand 
as  security  only  for  the  sunis  due  to  him. 

That  on  the  20th  of  November,  1823,  a  mem- 
orandum was  made  out  of  the  sums  thus  dm-, 
and  handed  to  Nehemiah,  as  evidence  of  tlio 
amount  for  which  the  land  was  held. 

At  the  time  this  deed  was  executed,  no  one 
of  the  notes  held  by  Babcock  was  surrcndcrpd. 
nor  the  mortgage  to  Fr.ineis  Wyman,  deceased. 
All  the  evidences  of  indel)le«ln<'ss  remained  in 
the  hands  of  Bal>cock.  Noliemiali  holding  only 
the  memorandum  of  the  sums.  The  total 
amount  of  the  notes  in  said  memorandum,  with 
interest  to  the  20th  November,  1828,  amountiMl 
to  the  sum  of  $2,033.87. 

Upon  receiving  the  above  deed,  Babcock  took 
possession  under  it,  not  only  of  the  eleven 
acres,  but  of  the  adjoining  acre.  Babcock,  it  is 
alleged,  received  annually,  from  sales  of  clay, 
grass,  and  ledge  stone,  from  the  land,  more 
than  enough  to  pay  interest  and  taxes.  Nehe'- 
miah  having  removed  to  the  West,  regardless 
of  his  trust,  Babcock  sold  the  land  at  private 
sale,  without  notice  to  the  said  Nehemiah,  and 
in  fraud  of  his  rights,  for  $8,000. 

In  the  sale,  Babcock  represented  himself  to 
be  the  sole  owner  of  the  premises.  On  the  4th 
of  February,  1853,  Nehemiah  conveyed  bis 
right  to  redeem  to  Edward  Wyman,  the  coui- 
plainant,  etc.  Within  two  years,  Babcock  hax 
promised  William  Wyman,  acting  for  hii* 
brother,  that  he  would  come  to  an  account 
with  Nehemiah  for  the  price  of  the  land,  and 
pay  him  the  proceeds  of  the  sales,  deducting 
the  debts  aforesaid,  if  he  would  take  his  notes 
on  time;  and  would  refer  the  question  of 
amount  of  rents  and  profits  to  the  arbitrament 
of  neighbors.  'Babcock  hiis  frequently,  [*S9K 
recently,  admitted  that  it  was  originally  in- 
tended that  said  deed  should  stand  as  security 
for  the  amount  set  forth  in  the  memorandum; 
and  that  he  always  intended  to  do  right  in  th« 
matter,  but  that  he  had  been  advised  by  eoim- 
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eel,  that  the  agreement,  not  being  in  writing, 
could  not  be  enforced,  and  this  was  the  re;i8on 
he  refused  to  perform  it. 

The  bill  prays  for  an  account,  and  the  de- 
fendant in  his  answer  admits  the  conveyance 
stated  in  the  bill,  and  that  the  land  was  subject 
to  the  mortgages.  lie  avers  the  consideration 
named  in  the  deed  was  the  amount  then  due 
defendant  in  his  own  right,  and  as  executor 
and  trustee;  and  the  further  sum  of  $8.10,  due 
the  defendant,  and  $50  due  as  agent.  He  ad- 
mits no  additional  consideration  was  paid;  but 
lie  states  the  land  was  not  worth  more  than 
$1,000;  that  he  consented  to  receive  the  deed  in 
payment  of  the  sums  due  him  personally,. and 
upon  an  agreement  that  if  he  should  be  able  to 
obtain  therefrom,  in  addition,  enough  to  pay 
the  sums  due  to  him  as  e-xecutor  and  trustee, 
he  would  pn}'  these  sums,  and  upon  no  other 
trust  or  contidcnce  whatever. 

That  upon  the  delivery  of  the  deed,  he  can- 
celed the  notes  of  Nelieniiah  held  in  his  own 
right,  and  either  surrendered  them  to  him  or 
destroyed  them.  That  he  did  not  cancel  the 
notes  held  by  him  as  e.xccutor  or  trustee,  be- 
cause he  was  not  satisfied  that  he  should  re- 
ceive enough  from  the  land  to  pay  the  same; 
and  in  order  to  prevent  the  presumption  that 
he  had  so  agreed  absolutely,  he  made  a  minute 
thereon  to  the  olTect  that  he  did  nut  guaranty 
the  payment  thereof,  it  being  the  understanding 
l>ctwrcn  him  and  Nchemiah,  that  Nehemiah 
should  he  personally  liable  therefor. 

That  he  made  no  other  agreement,  and  he  de- 
nies that  it  was  understood  or  agreed  that  the 
land  was  conveyed  to  him  on  the  trust  set  fonu 
in  the  bill;  bnt  insists  that  the  conveyance  was 
absolute,  in  payment  of  the  sums  due  him,  and 
liabilities  incurred;  and  the  only  understanding 
was,  that  if  the  defendant  should  realize  there- 
from more  than  enough  to  pay  his  own  claims, 
he  would  pay  the  debts  due  him  as  executor 
and  trustee. 

Defendant  took  possession  of  the  land,  and 
for  eight  years  occupied  it,  Nehemiah  never 
claiming  any  interest  in  it.  lie  denies  the  al- 
legations of  the  bill,  as  to  the  trust;  sets  up 
the  defense,  that  the  agreement,  not  being  in 
writing,  cannot  be  enforced.  He  denies  that  he 
proposed  a  compromise,  if  his  notes  would  be 
taken  on  time,  as  alleged,  and  he  pleads  the 
Statute  of  twenty  years'  limitation,  etc.,  and 
avers  the  profits  of  the  land  did  not  exceed  the 
taxes,  etc. 

Three  points  may  be  considered  as  embracing 
the  merits  of  this  case: 

296*]  *1,  Was  the  deed,  executed  by  Nehemiah 
Wyraan  to  Babcock  for  the  eleven  and  one  half 
acres  of  ground,  given  in  trust? 

2.  Can  this  trust  be  established  by  parol  evi- 
dence ? 

3.  Does  the  Statute  of  Limitation  or  lapse  of 
time  affect  the  complainant's  rights? 

No  one  can  read  the  history  of  this  case,  as 
stated  in  the  bill,  without  being  impressed  with 
the  confidential  relations  of  the  parties.  The 
grantor  and  the  grantee  were  brothers-in-law, 
and  the  advisers  bore  the  same  relation  to  the 
grantee.  It  was  a  family  concern,  designed,  as 
it  would  seem  from  the  bill,  to  aid  an  embar- 
rassed member  of  it,  without  a  probability  of  a 
loss  by  the  other  members. 

The  bill  charges,  when  the  deed  in  question 
16  li.  ed. 


was  executed,  the  sums  which  it  was  intended 
to  secure  were  stated,  and  handed  to  Nehemiah. 
This  is  not  denied  in  the  answer,  and  William 
Wyman,  the  brother,  being  present,  swears,  as 
a  witness,  to  the  sums  so  stated,  amounting  in 
the  whole  to  the  sum  of  $2,033.87,  the  consid- 
eration named  in  the  deed.  This  list  was  in  tiic 
handwriting  of  the  son  of  Babcock,  and  the  pa- 
per was  delivered  to  Nehemiah  in  iiie  presence 
of  the  witness.  The  deed  was  drawn  by  the 
witness,  and  he  knows  that  the  sums  named  in- 
cluded all  the  debts  which  Nehemiah  owed  to 
Babcock  individually,  or  as  trustee.  The  wit- 
ness remembers  Uabcock  said,  after  the  state- 
ment was  made,  add  sixty-two  cents  for  record- 
ing the  deed,  which  made  the  sum  inserted  as 
the  cimsideration  of  the  deed.  Nehemiah  hesi- 
tated to  sign  the  deed,  when  Babcock  said,  he 
can  have  the  land  again,  at  any  time  he  shall 
pay  the  debts  secured  by  it. 

The  answer  avers,  when  the  deed  was  exe- 
cuted, the  defendant  gave  up  the  notes  of  Ne- 
hemiah held  in  his  own  right,  and  either  sur- 
rendered them  to  him  or  destroyed  them.  But 
it  is  proved  b}'  the  same  witness  that  he  did 
neither.  These  notes  were  given  to  the  witness 
without  explaining  to  whom  they  belonged. 
Witness  supposed  they  belonged  to  the  estate 
of  Nchemiah  Wyman,  Sr. 

The  witness  says,  the  property,  at  the  time 
it  was  sold,  was  worth  thirteen  or  fourteen 
thousand  dollars,  and  that  it  was  sold  greatly 
below  its  value. 

The  bill  cliarges,  that  the  defendant  promised 
William  Wyman,  acting  for  his  brother,  that 
I  he  would  come  to  an  account  with  Nehemiah 
,  for  the  price  of  the  land,  and  pay  him  the  pro- 
j  ceeds  of  sales.     This  is  denied  in  the  answer. 
William  Wyman  swears,  that  on  the  8th  of 
November,    1851,   he   showed   to   Babcock   the 
memorandum  of  the  sums  named,  to  secure  the 
payment  of  which  the  deed  was  executed.    He 
was  much  embarrassed,  and  admitted  the  hahd- 
I  writing  was  his  son's,  then  'deceased.     [*297 
I  He  then  expressed  a  willingness  to  settle  it  up, 
!  and  asked  the  witness  how  shall  this  be  done? 
Witness    replied   that   he   should    first   charge 
Nchemiah  with  all  his  notes  and  interest,  and 
then  credit  him  with  the  proceeds  of  the  land, 
and  what  he  received  from  the  land,  with  in- 
terest, and  be  allowed  a  fair  compensation  for 
his  trouble.     He  then  said,  I  can't   tell   how 
much  I  have  received  from  the  land,  but  we 
will  leave  it  to  two  good  men;  and  that  he 
would  give  his  note  for  what  should  be  due. 

A  short  time  after  this,  Babcock  told  witness 
that  he  had  consulted  counsel,  who  advised  him 
to  pay  the  amount  due  the  estate  of  Neliemiah, 
.Sr.,  and  no  more;  and  this  he  offered  to  do,  if 
the  witness  would  execute  a  bond  of  indemnity 
against  any  further  claim.  He  said  that  he 
had  been  advised,  as  the  deed  was  absolute  on 
its  face  and  no  writing  showed  that  the  land 
was  conveyed  in  security  of  a  debt,  the  obliga- 
tion could  not  be  enforced. 

The  witness  signified  to  Bal>cock,  some  tim\9 
before  the  sale  of  the  land,  that  he  would  re- 
deem it  for  his  brother. 

Nchemiah  Wyman,  having  transferred  all  his 
interest  to  the  complainant,  was  examined  as 
a  witness,  who  stated,  at  the  time  he  wecuted 
the  deed  to  Babcock,  who  owed  him  as  an  in- 
dividual, as  executor  and  aitent,  the  sum  o( 
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$2,033.87,  which  included  sixty-two  cents  for 
recording  the  deed:  and  that  sum  was  stated 
as  the  consideration  in  the  deed.  Of  this  sum, 
only  $408.18  and  interest  were  due  to  Bab- 
cock  in  his  individual  capacity. 

In  his  answer,  the  defendant  states  that  the 
conveyance  was  made  in  payment  of  the  sums 
due  him  personally;  that  he  did  not  cancel  the 
notes  held  by  him  as  executor  or  trustee,  be- 
caiue  be  was  not  satisfied  that  he  should  re- 
ceive enough  from  the  land  to  pay  those  debts. 
But  the  proof  shows,  that  the  debt  due  him  as 
executor  and  agent,  and  also  his  individual 
debt,  were  all  included  in  the  consideration 
named  in  the  deed. 

The  defendant  made  no  advance  to  the  wit- 
ness on  the  note  and  mortgage  for  $1,200;  but, 
at  the  date  of  the  subsequent  conveyance,  the 
defendant  had  advanced  to  him  $4U0.08,  and 
$8.10,  which,  as  above  stated,  constituted  the 
debt  due  to  the  defendant  on  his  personal  ac- 
count. 

The  conveyance  was  made  to  the  defendant, 
the  witness  swears,  with  the  express  under- 
standing that  Babcock  was  to  have  the  entire 
management  of  the  land,  so  as  to  apply  the 
proceeds  in  payment  of  the  interest,  and  wit- 
ness was  to  have  the  land  again  on  paying  the 
sums  specified.  He  was  induced  to  make  the 
conveyance  by  the  urgent  request  of  his  brother 
William,  and  Babcock;  his  brother  told  him, 
208*]  if  he  did  not  'make  it,  he  would  not  as- 
sist him  in  his  pecuniary  matters.  On  the  exe- 
cution of  the  deed,  none  of  the  notes  held  by 
Babcock  were  canceled,  or  surrendered  to  the 
witness;  but  they  are  still  held  against  him. 

The  witness  says  that  Babcock  promised  to 
keep  an  account  of  the  receipts  of  the  land  con- 
veyed to  him;  but  in  his  answer  he  says  he 
kept  no  account,  "because  the  land  and  rents 
and  profits  were  his  own,  without  any  liability 
to  account  to  anyone." 

Such  a  transaction  as  set  out  in  the  bill,  be- 
tween brothers-in-law,  in  the  nature  of  things, 
might  be  supposed  to  have  taken  place  in  the 
mutual  confidence  of  the  parties;  and  in  the 
final  adjustment  there  should  be  no  evasions  or 
subterfuges  to  gain  an  advantage.  So  far  as 
regards  the  deed  under  consideration,  all  the 
material  allegations  of  the  bill  are  proved,  and 
all  the  material  averments  of  the  answer  seem 
to  be  unfounded.  In  coming  to  this  conclu- 
sion, we  do  not  rest  alone  on  the  witnesses, 
Nehemiah  and  William  Wyman.  There  are 
strong  circumstances  which  corroborate  the 
witnesses,  and  satisfy  the  mind  beyond  a  rea- 
sonable doubt. 

In  his  answer,  the  defendant  avers  that  the 
land  was  conveyed  to  him  in  payment  of  the 
sums  due  him  personally.  It  appears  trom  the 
oaths  of  both  the  Wymans  that  this  is  not  cor- 
rect; and  in  addition,  it  is  shown  by  the  memo- 
randum made  out  at  the  time,  stating  the  sums 
for  which  the  land  was  conveyed,  in  the  hand- 
writing of  the  son  of  the  defendant. 

Taking  the  statement  of  the  defendant  as 
true,  that  he  did  not  intend  to  make  himself  re- 
sponsible for  the  debt  due  to  him  as  executor 
and  ngent  at  the  time  the  deed  was  executed, 
presents  him  in  an  unfavorable  light.  The  land 
for  which  he  received  a  deed  from  Nphcininh 
Wyman,  he  was  aware,  liad  bt^n  previously 
iiinrtgoged  to  secure  the  debt  in  hia  hands  as 
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executor  of  Francis  Wyman.  Could  he  liave 
carried  out  this  declared  intention,  be  would 
have  been  imfaithful  to  the  trust  committed 
to  him. 

William  Wyman  seems  to  be  a  man  of  busi- 
ness. He  drew  the  conveyance  from  his  brother 
Kehemiah  to  his  brother-in-law  Babcock,  and 
he  took,  in  other' respects,  an  active  agency  in 
the  transaction;  and  he  states  the  facts  as  al- 
leged in  the  bill,  and  his  statement  is  in  every 
respect  corroborated  by  his  brother  Nehemiali, 
and  although  the  trust  is  denied  in  the  auswer, 
there  are  circumstances  in  the  case  which  go 
strongly  to  establish  it. 

The  defendant  admitted  all  the  facts  to  Wil- 
liam Wyman,  and  promised  to  settle  the  ac- 
count, and  spoke  of  the  principles  on  which  it 
should  be  adjusted,  but  eventually  he  took 
refuge  'under  the  Statutes  of  Frauds,  of  [*209 
Limitations,  and  the  lapse  of  time.  We  think 
there  can  be  no  reasonable  doubt  that  the  deed 
in  controversy  was  intended  to  be  a  mortgage. 
And  this  brings  us  to  the  second  point  in  the 
inquiry : 

Can  the  trust  be  established  by  parol  testi- 
mony? 

If  the  doctrine  of  this  court  is  to  be  adhered 
to,  as  laid  down  in  the  case  of  Biissell  v.  South- 
ard, 12  How.  154,  this  is  not  an  open  question. 
In  that  case  the  court  say:  "To  insist  on  what 
was  really  a  mortgage,  as  a  sale,  is  in  equity  a 
fraud."  And  in  Conway  v.  Alexander,  7  Cranch, 
238,  Chief  Justice  Marshall  says:  "Having  made 
these  observations  on  the  deed  itsolt,  the  court 
will  proceed  to  examine  those  intrinsic  circum- 
stances which  are  to  determine  whether  it  wa* 
a  sale  or  a  mortgage."  In  Morris  v.  Kixon,  1 
How.  126,  the  court  say:  "The  charge  ag.tinst 
Nixon  is  substantially  a  fraudulent  attempt  to 
convert  that  into  an  absolute  sale  which  was 
meant  to  be  a  security  for  a  loan.  It  is  in  this 
view  of  the  case  that  the  evidence  is  admitted 
to  ascertain  the  truth  of  iUc  transaction, 
though  the  deed  be  absolufe  on  its  face." 

In  Edrington  v.  Harper,  3  -I.  J.  Marsh.-vll,  355, 
the  court  say:  "The  fact  that  the  real  trans- 
action between  the  parties  was  a  borrowing 
and  lending,  will,  whenever  or  however  it  may 
appear,  show  that  a  deed  absolute  on  its  fac** 
was  intended  as  a  security  for  money;  and 
whenever  it  can  be  ascertained  to  be  a  security 
for  money,  it  is  only  a  mortgage,  however  art- 
fully it  may  be  disguised." 

In  Jenkins  v.  Eldredge,  3  Sto.  203,  Mr.  Jus- 
tice Story  said:  In  4  Kent,  143,  Sth  edit.,  it  is 
declared,  "a  deed  absolute  upon  the  face  of  it, 
and  though  registered  as  a  deed,  will  be  valid 
and  effectual  as  a  mortgage  between  the  par- 
ties, if  it  was  intended  by  them  to  be  merely 
a  security  for  a  debt.  And  this  would  be  the 
case,  though  the  defeasance  was  by  an  agree- 
ment resting  in  parol;  for  parol  evidence  is  ad- 
missible to  show  that  an  alisolute  deed  was  in- 
tended as  a  mortgage,  and  that  the  defeiisancn 
had  been  admitted  by  fraud  or  mistake."  In 
2  Sumn.  228,  232,  233,  Judge  Story  said :  "It  is 
the  same,  if  it  be  omitted  by  design  upon  mu- 
tual confidence  between  the  parties;  for  the  vio- 
lation of  such  an  agreement  would  be  a  fraud 
of  the  most  flagrant  kind,  originating  in  an 
open  breach  of  trust  against  conscience  and 
justice." 

In  Foy  V.  Foy,  2  Hayw.  141:  "In  North  Caro- 
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lina,  it  is  said  the  law  on  this  sulijcct  is  the 
KUiue  as  the  English  law  was  before  the  Statute 
of  Frauds,  and  parol  declarations  uf  trust  are 
valid."  "Where  a  testator  gave  by  will  all  his 
vatute  to  his  wife,  having  confidence  that  she 
would  dispose  of  it  according  to  his  views  com- 
uiuiiicated  to  her,  and  it  being  alleged 
300']  'that  the  testator,  at  the  time  of  mak- 
ing the  will,  di'sired  his  wife  to  give  the  wiiole 
of  the  property  to  h,  and  that  she  promised  to 
do  it,  it  was  held,  that,  the  allegation  being 
proved,  a  trust  would  be  created  as  to  the 
whole  of  the  property  in  favor  of  B."  Fodmore 
v.  Cjunning,  7  Simons,  644. 

Parol  proof  is  admissible  to  show  fraud,  and 
consequently  a  resulting  trust,  in  a  deed  abso- 
lute on  its  face,  notwithstanding  any  denial  by 
the  answer. 

I.lovd  v.  Spillet,  2  Atk.  150;  Ross  v.  Nowell, 
1  Wash.  (Va.)  14;  Watkins  v.  Stockett,  6  Harr. 
&  J.  435;  Strong  v.  Stewart,  4  Johns.  Ch.  167; 
English  v.  Lane,  1  Port.  (Ala.)  328. 

In  Uoyd  v.  McLean,  1  Johns.  Ch.  582,  it  was 
held,  after  an  examination  of  the  cases,  "that 
a  resulting  trust  might  be  established  by  parol 
proof,  not  only  against  the  face  of  the  deed 
itself,  but  in  opposition  to  the  answer  of 
the  nominal  purchasers  denying  the  trust,  and 
even  after  the  death  of  such  purchaser."  The 
Statute  of  Frauds  in  Rhode  Island  contains  no 
i-xccption  in  favor  of  resulting  trusts,  but  Mr. 
.lustice  Story  considered  the  exception  immate- 
rial, for  it  has  been  deemed  merely  aiBrmative 
of  the  general  law.    1  Sumn.  187. 

Where  the  trustee  misapplies  the  fund,  it 
may  be  followed,  however  it  may  have  been  in- 
vested, by  parol,  as  between  the  parties,  or  a 
purchaser  with  notice.  So,  where  an  estate  was 
purchased  in  the  name  of  one  person,  and  the 
consideration  came  from  another,  a  resulting 
trust  may  be  established  by  parol — and  in  all 
cases  where  there  is  a  resulting  trust. 

In  Hayworth  v.  Worthington,  5  Blackf. 
(Ind.)  301,  it  was  held  that  parol  evidence  is 
admissible  to  prove  that  bill  of  sale  of  goods, 
absolute  on  its  face,  was  intended  by  the  par- 
ties to  be  only  a  mortgage.  The  court  say 
these  decisions  are  founded  upon  the  assump- 
tion that  the  admission  of  such  evidence  is  nec- 
essary for  the  prevention  of  fraud. 

Cas.  temp.  Talb.  62;  King  v.  Newman,  2 
Munf.  40;  Strong  v.  Stewart,  4  Johns.  Ch. 
167;  Dunham  v.  Dey,  15  Johns.  565;  Walton 
v.  Cronly's  Adm'r,  14  Wend.  63;  Van  Buren  v. 
Olmstead,  5  Paige,  9. 

In  the  case  of  Overton  v.  Bigelow,  3  Yerger, 
513,  it  was  held,  "that  an  absolute  bill  of  sale 
of  negroes  may  be  converted  into  a  mortgage 
by  a  parol  agreement  to  allow  the  conveyor  to 
redeem;  and  this  agreement  may  be  inferred 
from  the  price  given,  and  the  mode  of  dealing 
between  the  parties." 

The  case  of  Walker  T.  Locke  et  al.  6  Cush. 
90,  is  considered  as  having  no  application  to  the 
case  before  us.  It  is  well  known  that  until 
within  a  few  years  the  courts  of  Massachusetts 
had  no  chancery  jurisdiction.  The  jurisdiction, 
when  first  conferred  by  statute,  was  limited  to 
801*]  cases  of  specific  execution  'of  contracts 
and  trusts,  not  including  fraud  as  a  ground  of 
relief.  Within  some  one  or  two  years  past,  the 
jurisdiction  has  been  extended  to  frauds,  but 
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this  has  been  done  since  the  decision  in  the 
case  above  cited. 

If  the  decision  had  been  made  since  the 
extension  of  the  jurisdiction  beyond  the  con- 
struction of  the  local  statutes,  we  should  con- 
sider it  only  as  the  decision  of  a  highly  re- 
spectable and  learned  court,  and  not  as  a  rule 
of  decision  for  this  court. 

It  is  admitted  that  the  authorities  on  the 
question  before  us  are  conflicting  in  this  coun- 
try and  in  England;  but  as  this  court  in  several 
cases  have  decided  the  point,  and  it  is  now 
and  has  been  for  several  years  past  a  rule  of 
decision,  we  are  not  prepared  to  balance  the 
state  authorities,  with  the  view  of  ascertain- 
ing on  which  side  the  scale  preponderates. 

The  third  point  regards  tlie  lapse  of  time  and 
the  Statute  of  Limitations. 

In  his  answer,  the  defendant  avers  that  the 
pleadings  show  a  possession  by  him  of  more 
than  twenty  years  before  the  institution  of  this 
suit,  and  that  that  possession  has  never  been 
distui-bed;  and  also  that  the  proceeds  of  sale 
were  received  more  than  six  years  before  the 
bill  was  filed,  and  these  facts  are  relied  on  to 
bar  the  right  of  the  complainant. 

It  is  clear  that  the  Statute  cannot  constitute 
a  bar  in  the  present  case.  Courts  of  equity  ap- 
ply the  Statute  by  analogy  to  cases  at  law;  but 
in  this  case,  the  trust  being  established,  there 
was  no  adverse  possession  in  favor  of  which  the 
Statute  could  run.  The  possession  was  consist- 
ent with  the  intentions  of  the  parties,  until  the 
fraud  was  discovered,  in  1851.  Nor  can  the 
Statute  bar  the  right  of  the  complainant  to  the 
proceeds  of  the  land,  as  Babcock  was  bound  to- 
apply  these  to  the  payment  of  interest  on  the 
debt,  and  in  discharge  of  the  principal. 

The  decree  of  the  Circuit  Court  ia  affirmed, 
with  costs. 

Mr.  Justice  Catron,  dissenting: 

The  opinion  just  pronounced  maintains  that 
a  deed  in  fee,  without  conditions,  and  made  in 
that  form,  according  to  an  agreement  of  the 
parties  at  the  time,  may  be  proved  to  have  been 
a  mortgage  by  parol  evidence,  establishing  that 
a  defeasnnce  was  part  of  the  agreement  when 
the  absolute  deed  was  executed;  but  that  it 
was  left  out  by  design.  And  that  this  parol 
proof  may  be  made,  after  the  lapse  of  more 
than  twenty  years  from  the  date  of  the  deed 
before  the  grantee  was  sued;  'he  having  [*S02 
been  in  possession  of  the  land  conveyed,  holding 
it  under  the  deed  from  its  date  up  to  the  time 
when  the  suit  was  brought. 

The  defendant  (among  other  things)  relie<l 
on  the  Statute  of  Frauds  as  a  defense  to  the 
suit.  Lord  Hardwicke  lays  down  the  rule  in 
Montacute  v.  Maxwell,  1  P.  Williams.  618,  to 
be,  that  where  there  was  no  fraud  or  mistake 
in  the  original  transaction,  and  the  word  or 
promise  of  the  defendant  was  relied  on,  the 
Statute  of  Frauds  declares  such  promise  void, 
and  equity  will  not  interfere.  And  in  this 
doctrine  I  understand  the  Supreme  Judicial 
Court  of  Massachusetts  to  concur. 

Walker  v.  Locke,  6  Cush.  90. 

The  effect  of  the  defeasance  here  set  up,  by 
parol  evidence,  is,  that  it  defeats  the  absolute 
deed,  and  makes  it  void  on  payment  of  a  sum 
of  money.  On  general  principles  the  rule  h, 
that  where  there  is  a  written  contract,  all  ante- 
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cedent  propositions,  n^^tiations  and  parol  in- 
terlocutions, on  the  same  subject,  are  deemed 
to  be  mergeid  in  such  contract.  1  Story's  Com. 
p.  173,  sec.  160;  2  Story,  p.  286,  sec.  1018. 

There  must  be  fraud  or  mistake  in  making 
the  agreement,  if  it  can  be  reformed.  Id.  sec. 
167,  p.  169. 

I  think  the  parol  proof  was  inadmissible  both 
by  the  Statute  of  Frauds  of  Massachusetts, 
and  according  to  the  general  rule  referred  to; 
and  that  the  decree  should  be  reversed,  and  the 
bill  dismissed. 

Mr.  Justice  Campbell,  dissenting: 

The  defendant,  in  the  year  1828,  entered  up- 
on the  land  conveyed  to  him  by  Nehemiah 
Wyman,  and  retained  it  until  1844.  He  then 
sold  it  as  his  own  property,  and  appropriated 
the  price  to  his  own  use.  During  this  whole 
period,  there  was  no  act  on  the  part  of  Wyman 
from  which  the  relation  of  a  mortgagor  or 
debtor  can  be  inferred,  and  no  account  was 
rendered  by  the  defendant,  nor  was  any  act 
performed  by  him  inconsistent  with  his  deed. 

The  evidence  relied  on  to  engraft  a.  trust  on 
this  deed,  consists  of  conversations  reported  by 
Nehemiah  Wyman,  the  debtor,  and  his  brother 
William,  as  contemporaneous  with  the  deed, 
and  other  conversations  reported  by  William 
Wyman  as  occurring  in  1844  and  1851;  and 
also  the  statements  of  the  answer. 

No  intercourse  between  Nehemiah  Wyman 
and  the  defendant  took  place  between  1828  and 
1851,  directly  or  mediately,  relative  to  this 
subject. 

The  witness,  Nehemiah  Wyman,  is  not,  in 
my  opinion,  a  competent  witness.  This  suit  is 
SOS*]  brought  by  his  son  upon  an  'assign- 
ment made  after  the  controversy  had  com- 
menced, and  with  the  acknowledged  purpose  of 
using  his  father  as  a  witness. 

It  was  found  that  sufficient  evidence  did  not 
exist  to  support  the  claim,  and  machinery  was 
resorted  to,  calculated  to  introduce  the  evils  of 
champerty  and  maintenance. 

The  witness  sold  his  claim,  with  a  concession 
to  the  assignee  to  employ  him  as  a  witness  to 
establish  it. 

Such  a  practice  holds  out  to  parties  a  strong 
temptation  to  commit  perjury. 

Bell  V.  Smith,  5  B.  &  C.  188,  J.  Bayley's 
Opinion;  Maury  v.  Mason,  8  Port.  (Ala.)  212; 
Clifton  V.  Sharpe,  IS  Ala.  618;  1  Penn.  214; 
12  Pet.  140. 

The  testimony  of  Edward  Wyman  is  open  to 
much  observation;  and  I  feel  entirely  indis- 
posed to  rest  a  decree  upon  his  evidence.  Nor 
do  I  see  intrinsic  difficulties  in  the  inconsis- 
tencies of  the  answer.  1  cannot  shut  my  eyes 
to  the  fact  that  nothing  has  been  done  between 
these  parties  for  above  twenty-three  years  in- 
consistent with  the  relations  of  vendor  and  ven- 
dee, or  consistent  with  the  relations  of  credit- 
or and  debtor,  except  the  detention  of  the  evi- 
dence of  the  original  debt  by  the  defendant, 
and  the  most  important  part  of  that  evidence 
was  canceled  in  1830  by  him. 

I  dissent  from  the  opinion  of  the  court  in  ref- 
erence to  the  jurisdiction  of  the  Circuit  Court 
of  the  United  States  in  Massachusetts.  It  is 
admitted  that,  in  the  courts  of  Massachusetts, 
this  trust  could  not  be  incorporated  into  the 
deed.    The  Statute  of  Frauds  prevents  it. 

Walker  V.  Locke,  6  Cush.  80. 
«50 


This  Statute  constitutes  a  rule  of  property 
for  the  State.  In  the  present  case,  the  subject 
of  the  suit  is  a  contract  made  in  blassachusetts, 
by  citizens  of  that  State,  and  affecting  the  title 
to  real  property  there.  In  my  opinion,  the 
statute  law  of  Massachusetts  furnishes  a  rule 
of  decision  to  the  oourta  «f  Che  United  State*. 

AfTg— 2  Curt.  386. 


SSDWARD  FIELD.  PIff.  in  Er., 

V. 

PARDON  G.  SEABURY  et  ti. 

(See  &  a  19  How.  323-333.) 

Third  party  cannot  raise  in  ejectment  the  qaee- 
tion.of  fraud  between  grantor  and  grantee- 
patent  cannot  be  collaterally  avoided  at  law 
for  fraud — California  Act. 

When  a  grant  or  patent  for  land,  or  leglslatlTe 
conOrmation  of  titles  to  land,  has  been  clven  by 
the  sovereignty  or  legislative  authority  only  hav- 
ing the  right  to  make  It,  without  any  provision 
having  been  made  In  the  patent,  or  by  the  law.  to 
Inquire  Into  Its  fairness  as  between  the  grantor 
and  grantee,  or  between  third  parties,  a  thtnl  party 
cannot  raise  In  ejectment  the  question  of  fraud  aa 
between  the  grantor  and  the  grantee,  and  thus  look 
beyond  the  patent  or  Kract. 

It  Is  a  question  excluslTely  between  the  sover- 
eignty making  the  grant  and  the  grantee. 

A  patent  cannot  be  avoided  collaterHlly  at  law 
for  fraud.  The  Callforola  Act  of  March  20,  1851. 
makes  a  direct  grant  of  nil  lands  of  the  kind  men- 
tioned therein,  which  had  been  sold,  registered,  etc. 

Argued  May  12,  1860.    Decided  Feb.  19.  1857. 

The  case  is  stated  by  the  court. 

Messrs.  R.  A.  Lockwood  and  Mr.  Blair,  for 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California, 
the  plaintiff  in  error: 

The  title  sought  to  be  impeached  is  a  direet 
grant  by  statute,  equal,  and  indeed  superior  in 
grade,  to  a  patent  emanating  from  a  state. 

10  Johns.  133;  12  Johns.  81;  6  Pick.  414; 
2  How.  319. 

Neither  at  law  nor  in  equity  can  a  deed, 
much  less  a  patent  or  grant  by  statute,  good 
on  its  face,  be  collaterally  impeached  by  ex- 
trinsic  evidence  of  fraud. 

7  Wheat.  212;  5  How.  143;  U  How.  S62; 
22  Eng.  L.  ft  Eq.  328;  23  Eng.  L.  &  Eq.  437; 
26  Eng.  L.  &  Eq.  509;  4  Bibb.  329;  7  B.  Mon. 
80;  6  Johns.  43;  10  Johns.  23;  12  Johns.  83; 
1  Doug.  10;  21  Eng.  L.  &  Eq.  420;  17  Eng.  L. 
&  Eq.  357. 

The  construction  of  the  Act  of  March  26, 
1851,  aa  of  other  statutes,  was  matter  of  law 
for  the  court.  The  Circuit  Court  violated  this 
fundamental  rule  by  leaving  to  the  jury  the 
question  whether  the  Leavenworth  grant  was 
within  the  Act,  and  making  it  depend  on  their 
opinion  as  to  the  fairness  of  that  grant  in  it* 
inception. 

The  Statute  ia  a  direet  grant.  The  Leaven- 
worth grant,  its  eonflrmation  by  the  council, 
and  registry  in  a  book  of  record,  are  only  im- 
portant aa  describing  the  grantee  of  the  Stat». 
The  language  being  dear,  it  is  not  allowable  to 
qualify  or  restrict  its  operation  by  interpreta- 
tion. 


Note. — rntpnts  for  lands  may  be  set  aside  for 
fraud — see  note  to  Miller  v.  Kerr,  S  L.  ed.  U.  8.  381. 
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10  English  L.  &  £q.  468,  601;  11  lb.  463;  14 
lb.  308;  19  lb.  484. 

The  Statute  is  a  gratuitous  donation. 

17  £ng.  L.  &  Eq.  357. 

The  court  has  no  power  to  annex  the  condi- 
tion of  good  t'aitli  in  construing  this  Statute. 

26  Eng.  L.  &  Eq.  117;  1  Tyr.  15. 

The  various  Acts  of  Congress  confirming 
classes  of  French  and  Spanish  grants,  are  con- 
clusive in  favor  of  plaintiff  in  error,  as  to  this 
aueslion  of  construction. 

3  Slat,  at  L.  121,  329,  700;  6  Stat,  at  L.  120; 
16  How.  64,  4U4. 

Mr.  S.  W.  HolUday,  for  defendants  in  error: 

A  deed  void  by  reason  of  fraud  cannot  be 
made  valid  by  an  Act  of  the  Legislature,  so  as 
to  affect  the  rights  of  third  parties. 

Smith  V.  Morse,  2  Cal.  524. 

The  papers  of  the  defendant  in  error  do  not 
contain  the  substance  required  by  the  ^Statute 
as  the  basis  of  title,  and  we  seek  by  any  legal 
tests  to  examine  the  nature  of  their  papers, 
that  the  court  may  know  whether  their  pre- 
tended grant  is  such  a  grant  as  the  Statute 
means.  If  the  gruut  were  stolen  and  not  de- 
livered by  the  alcalde,  it  would  not  be  "a 
grant"  within  the  meaning  of  the  Act.  So, 
also,  if  it  had  been  made  by  Leavenworth  after 
he  went  out  of  office,  and  antedated,  such  proof 
of  fraud  was  admissible  in  this  case,  as  going 
to  the  very  substance  of  the  defendant's  title. 

Kermor's  case,  3  Co.  77;  Merrill  v.  Meacham, 
£  Day,  316;  Hoitt  v.  Holcomb,  3  Fost.  N.  H. 
554;  Grcathouse  v.  Dunlap,  3  McL.  303. 

The  counsel  then  argued  that  the  defendants 
were  not  within  the  Act  of  March  20,  1851. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

This  case  has  been  brought  to  this  court  by 
writ  of  error  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  California. 

The  circumstances  disclosed  by  the  record, 
and  the  documentary  evidence  introduced  by 
the  parties  in  support  of  their  respective  rights 
to  the  land  in  controversy,  make  an  extended 
statement  necessary,  in  order  that  the  points 
decided  may  be  understood. 

The  defendant  in  error  brought  into  the  Cir- 
cuit Court  an  action  of  ejectment  against 
Wyman  and  others,  tenants  of  the  plaintiff  in 
error,  to  recover  the  possession  of  lot  No.  464, 
it  being  a  subdivision  of  a  lot  of  one  hundred 
varas  square,  numbered  456,  of  the  San  Fran- 
cisco beach  and  water  lots.  Field,  the  plaintiff 
in  error,  was  admitted  to  defend,  and  a  verdict 
having  been  given  for  the  plaintiffs  below,  it 
was  agreed  by  a  stipulation  in  the  record  that 
this  writ  of  error  should  be  presented  by  Field 
alone,  without  joining  the  other  defendants. 

Both  parties  claimed  title  under  an  Act  of 
the  Legislature  of  California,  passed  the  26th 
March,  1861,  entitled  "An  Act  to  provide  for 
the  disposition  of  certain  property  of  the  State 
of  California,"  the  provisions  of  which,  so  far 
as  they  relate  to  this  cause,  are  as  follows: 
325*]  'The  Ist  section  of  the  Act  describes  the 
land  to  be  disposed  of;  and  the  2d  section  is, 
that  "the  use  and  occupation  of  all  the  land  de- 
scribed in  the  1st  section  of  the  Act  is  hereby 
granted  to  the  City  of  San  Francisco  for  the 
term  of  ninety-nine  years  from  the  date  6f  this 
Act,  except  as  hereinafter  provided;  all  the 
i5  li.  ed. 


lands  mentioned  in  the  Ist  section  of  this  Act, 
which  have  been  sold  by  authority  of  the 
ayuntaraiento,  or  town  or  city  council,  or  by 
any  alcalde  of  the  said  town  or  city,  at  public 
auction,  in  accordance  with  the  terms  of  the 
grant  known  as  Kearney's  grant  to  the  City  of 
San  Francisco,  or  which  have  been  sold  or 
granted  by  any  alcalde  of  the  said  City  of  San 
Francisco,  and  confirmed  by  the  ayuntamicnto, 
ur  town  or  city  council  thereof;  and  also  regis- 
tered or  recorded  in  some  book  of  record  now 
in  the  office  or  custody  or  control  of  the  Re- 
corder of  the  County  of  San  Francisco,  on  or 
before  the  third  day  of  April,  A.  D.  one  thou- 
sand eight  hundred  and  fifty,  shall  be,  and  the 
same  are  hereby  granted  and  confirmed  to  the 
purchaser  or  purchasers  or  grantees  aforesaid, 
by  the  State  relinquishing  the  use  and  occup:i- 
tion  of  the  same  and  her  interests  therein  to 
the  said  purchasers  or  grantees,  and  each  of 
them,  their  heirs  and  assigns,  or  any  person  or 
persons  holding  under  them,  for  the  term  of 
ninety -nine  years  from  and  after  the  passage  of 
tliis  Act." 

Sec.  3.  "That  the  original  deed,  or  other 
written  or  printed  instrument  of  conveyance, 
by  which  any  of  the  lands  mentioned  in  the 
first  section  of  this  Act  were  conveyed  or  grant- 
ed by  such  common  council,  ayuntamicnto,  or 
alcalde,  and  in  case  of  its  loss,  or  not  being 
within  the  control  of  the  party,  then  a  record 
copy  thereof,  or  a  record  copy  of  the  material 
portion  thereof,  properly  authenticated,  may  be 
read  in  evidence  in  any  court  of  justice  in  tliis 
State,  upon  the  trial  of  any  cause  in  which 
the  contents  may  be  important  to  be  proved, 
and  shall  be  prima  facie  evidence  of  title  and 
possession,  to  enable  the  plaintiff  to  recover  the 
possession  of  the  land  so  granted." 

Kearney's  grant  mentioned  in  the  Act  was 
read  in  evidence  at  the  trial  by  the  plaintiffs  in 
the  action;  it  is  dated  March  10th,  1847,  and  is 
as  follows: 

"I,  Brigadier-(ieneral  S.  W.  Kearney,  Gov- 
ernor of  California,  by  virtue  of  authority  in 
me  vested  by  the  President  of  the  United 
States  of  America,  do  hereby  grant,  convey, 
and  release,  unto  the  Town  of  San  Francisco, 
the  people  or  corporate  authorities  thereof,  all 
the  right,  title,  and  interest  thereof,  of  the 
Covernment  of  the  United  States,  and  of  the 
Territory  of  California,  in  and  to  the  boach  and 
water  lots  on  the  east  front  of  said  Town  of 
San  Francisco,  including  between  the  points 
known  as  the  Rincoii  and  Fort  Montgomery, 
excepting  such  lots  as  may  be  selected  for  the 
use  of  the  general  government  'by  the  [*S26 
senior  officers  of  the  army  and  navy  now  there, 
provided  the  said  ground  hereby  ceded  shall  be 
divided  into  lots,  and  sold  by  public  auction  to 
the  liighest  bidders,  after  three  months'  notice 
previously  given.  "The  proceeds  of  said  sale  to 
be  for  the  benefit  of  the  Town  of  San  Francis- 
co."   Record,  pp.  25,  26. 

It  was  agreed  by  the  parties  at  the  trial  (see 
Record,  p.  24)  that  the  lot  sued  for,  is  included 
in  the  1st  section  of  the  Act  of  March  26, 
1861,  already  cited,  and  also  within  the  locali- 
ty of  the  Kearney  grant;  that  it  is  no  part  of 
any  government  reservation;  and  that  on  the 
9th  of  September,  1850,  when  California  was 
admitted  as  a  State  into  the  Union,  the  lot  was 
below  high  water  mark. 
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III  order  to  show  themselves  entitled  to  the 
lot  in  question  under  the  2d  section  of  the 
Act  cited,  the  plaintiffs  below  produced  the  fol- 
lowing documents: 

1.  A  grant  by  John  W.  Geary,  first  alcalde 
of  San  Francisco,  to  Thomas  ^prague,  dated 
January  3d,  1830,  reciting  the  Kearney  grant, 
calling  it  a  "decree,"  and  that  by  virtue  thereot, 
and  by  direction  of  the  ayuntamiento,  a  certain 
portion  of  said  ground,  duly  divided  into  lots 
OS  aforesaid,  after  notice,  as  required  by  the 
"decree"  or  grcnt,  had  been  exposed  to  sale  at 
public  auction,  in  conformity  with  it,  on  the 
:id  day  of  January,  1850;  and  that  one  of  the 
lots,  numbered  on  the  map  646,  had  been  sold 
to  Thomas  Spraguc  for  $1,700,  for  which  he 
had  paid  in  cash  $425,  and  had  obliged  himself 
to  pay  the  sum  of  $1,275  in  three  equal  install- 
ments, on  the  3d  of  April,  3d  of  July,  and  the 
3d  of  October;  that  Sprague  then  received  a 
grant  for  the  lot  to  him,  his  heirs  and  assigns, 
forever,  of  all  the  estates  tliat  the  Town  of  San 
Francisco  had  in  the  same,  as  fully  as  the  same 
was  held  and  possessed  by  it,  subject  to  a  pro- 
viso that  the  grant  was  to  be  void  for  failure 
to  pay  the  installments.    Record,  p.  19. 

The  foregoing  document  or  grant  was  not 
recorded  or  registered,  nor  was  any  evidence 
given  that  three  months'  notice  of  the  sale  had 
been  given,  other  than  the  recitals  in  the  grant. 

2.  The  plaintiff  introduced  a  deed  from 
Sprague  to  Seabury,  Gifford  and  one  Horace 
Gushee,  dated  May  17,  1850,  conveying  to  them 
in  fee  all  his  right  and  title  to  the  lot  sued  for, 
and  also  another  lot.  No.  450,  for  the  sum  of 
$4,000,  with  a  provision  that  they  should  pay 
$1,560  of  the  installments  payable  to  the  town. 

The  plaintiffs  then  introduced  a  deed  from 
Horace  Gushee  to  the  plaintiff  Parker,  convey- 
ing to  Parker  in  fee  all  his  right  and  title  to 
the  water  lot  Ko.  464,  for  the  consideration  of 
$100,  which  was  dated  April  20th,  18.55.  Rec.  23. 

Receipts  by  the  city  officers  for  three  of  the 
327*]  installments  of  *the  purchase  money, 
dated  the  3d  April,  3d  July  and  3d  October, 
were  indorsed  upon  the  grant. 

The  plaintiffs  then  rested  their  case  upon 
the  foregoing  evidence.    Rec.  p.  20. 

Two  grounds  of  defense  were  relied  upon  by 
the  defendants — ^First,  that  the  Geary  grant 
was  not  within  the  Act  of  March  26,  1851,  for 
want  of  the  notice  of  sale  requireid  by  the 
Kearney  grant;  and  also  that  it  had  never  been 
registered  and  recorded,  as  the  Act  required, 
in  some  book  of  record  now  in  the  oiSce  now  in 
the  custody  or  control  of  the  Recorder  of  the 
County  of  San  Francisco,  on  or  before  the  third 
day  of  April,  one  thousand  eight  hundred  and 
fifty.  Second,  that  the  defendants  and  those 
under  whom  they  claimed  had  a  good  title  to 
the  premises  under  the  provisions  of  the  Act  of 
March  26,  1851.  They  also  relied  upon  a  pos- 
session of  the  premises  for  five  years  prior  to 
the  institution  of  the  suit.  To  prove  their  title 
the  defendants  gave  in  evidence  the  following 
documents  : 

1st.  A  grant  of  the  lot  one  hundred  varas 
square  (of  which  the  lot  in  question  was  a  sub- 
division), dated  September  2Sth,  1848,  by 
Leavenworth,  Alcalde  of  San  Francisco,  to  Par- 
ker, upon  the  petition  of  the  latter,  both  writ- 
ten on  the  same  sheet,  as  follows: 

esa 


"To   T.   N.   Leavenworth,   Alcalde    and    Chief 
Magistrate,  District  San  Francisco: 

Your  petitioner,  the  undersigned,  a  citizen 
of  California,  respectfully  prays  the  grant  of  » 
title  to  a  certain  lot  of  land  in  the  vicinity  of 
the  Town  of  San  Francisco,  containing  on» 
hundred  varas  square,  and  bounded  on  the 
north  by  Washington  Street,  on  the  west  by  » 
street  dividing  said  lot  from  the  lioach  and  wa- 
ter survey,  on  the  south  by  Clay  Street,  and  on 
the  east  by  unsurveyed  land,  and  numbered  on 
the  plan  marked  on  page  one  (1)  of  district 
records  as  four  hundred  and  fifty-six  (456). 
William  C.  Parker." 

On  the  same  day  the  grant  was  made  as  fol- 
lows: 

"Territory  of  California  1 

District  of  San  Francisco,  ( 

Sept.  25,  A.  D.  1848.  ] 

Know  all  men  by  these  presents,  that  Wil- 
liam C.  Parker  has  presented  the  foregoing 
petition  for  a  grant  of  land  in  the  vicinity  of 
the  Town  of  San  Francisco,  as  therein  de- 
scribed; therefore,  I,  the  undersigned,  alcaldi- 
and  magistrate  of  the  district  of  San  Franciscn. 
in  Upper  California,  do  hereby  give,  and  grant 
and  convey  unto  the  said  William  C.  Parker,  his 
'heirs  and  assigns,  forever,  the  lot  of  [*SS8 
ground  as  set  forth  in  the  petition,  by  a  good 
and  sufficient  title,  in  consonance  with  the  es- 
tablished customs  and  regulations,  being  one 
hundred  varas  square,  lying  and  being  situated 
in  the  eastern  vicinity  of  San  Francisco,  and 
outside  the  limits  of  the  water  lot  surey. 

In  testimony  whereof,  I  have  hereunto  sot 
my  hand,  as  alcalde  and  chief  magistrate  of  the- 
district  aforesaid. 

Done  at  San  Francisco,  the  day  and  year 
above  written. 

T.  M.  Leavenworth. 

Recorded  in  the  alcalde's  office,  in  book  F  of 
land  titles,  on  page  number  18,  at  10}  o'clodc 
A.  M.,  November  28.  1849. 

OfRce  First  Alcalde. 

A.  Bowman,  Reg.  Clt" 

Then  the  defendants  called  Parker  as  a  wit- 
ness to  prove  the  execution  of  the  grant  in  the 
manner  and  at  the  time  as  has  bern  just  statod, 
producing  at  the  same  time  a  deed  from  Parker 
to  Leavenworth,  dated  the  2Rth  September. 
1848,  and  Parker  certified  it  had  been  executed 
by  him. 

It  was  also  proved  that  Leavenworth  con- 
veyed the  premises  to  George  W,  Wright,  by 
deed  dated  the  1st  December,  1849.  Wright 
conveyed  one  undivided  half  of  the  lot  in  fee 
to  Charles  T.  Botts,  and  the  other  undivided 
half  of  the  same  to  Edward  Field,  the  now 
plaintiff  in  error,  except  two  lots  or  subdi- 
visions of  the  same,  numbered  467  and  468.  A 
deed  from  Botts,  dated  1st  October,  1852,  to 
Joseph  C.  Palmer  and  Wright,  conveying  to 
them  in  fee  the  one  undivided  half  of  said  lot, 
except  the  subdivisions  467  and  468,  for  the 
consideration  of  $40,000,  reciting  the  premises 
conveyed  to  be  ten  water  lots,  and  that  Botts 
deriveid  title  through  the  deed  from  Wright 
to  him;  and  Palmer  then  conveyed  the  last- 
mentioned  premises  as  they  held  them  to  Field, 
the  plaintiff  in  error,  for  $75,000,  without  any 
recital  of  the  preceding  conveyances,  and  the- 
same  was  reconied  on  the  12th  January,  1853^ 
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the  day  of  the  execution  of  the  deed.  It  U 
aa  well  to  remark  that  all  of  the  deeds  just 
mentioned  were  in  the  County  Recorder's  office, 
it  was  also  agreed  by  the  parties,  iu  writing, 
that  the  original  defendants  in  the  action  were 
in  pusscssion  of  the  premises  under  leases  from 
Field,  the  plaintiff  in  error,  the  production  of 
the  leases  being  dispensed  with.  Record,  p.  25, 
4th  clause  of  the  stipulatioti. 

The  defendants  also  gave  in  evidence  book  B 
of  the  district  records,  page  1,  kept  in  the  al- 
calde's office,  and  as  such  turned  over  to  the 
recorder  of  the  County  of  San  Francisco,  upon 
the  organization  of  that  oflice  in  May,  1850,  to 
prove  irom  it  that  there  had  been  a  certificate 
of  the  Leavenworth  conveyance  of  the  land  to 
Parker,  contemporary  with  the  execution  of  it. 
320*]  'The  authenticity  of  the  book  B  was 
proved  by  the  testimony  of  witnesses  who  had 
been  connected  with  the  olfice  of  the  alcalde, 
and  afterwards  with  the  office  of  the  Recorder 
of  the  County.  Sec  Record,  pp.  27,  28,  29. 
Other  testimony  was  also  introduced  by  the  de- 
fendants, of  another  book,  F,  kept  by  Alcalde 
Geary,  the  predecessor  of  Leavenworth,  in 
which  grants  issued  by  his  predecessor  were 
recorded  at  length,  which  was  turned  over  to 
the  county  recorder  at  the  same  time  with  book 
B;  in  which  there  was  a  literal  transcript  of 
Parker's  original  petition  and  Leavenworth's 
grant,  as  they  have  been  already  recited. 

The  defendants  also  gave  in  evidence  a  reso- 
lution of  the  ayuntaniiento  or  town  council  of 
San  Krancisco,  on  the  11th  October,  1848,  con- 
firming the  grants  of  Leavenworth  to  several 
parcels  of  land  adjacent  to  the  town,  on  the 
ground  that  Leavenworth  had  made  them  for 
the  purpose  of  raising  funds  to  defray  the  nec- 
essary expenses  of  the  town  and  district.  A 
deed  from  the  Board  of  California  Land  Com- 
missioners, acting  under  the  Act  of  May  18, 
1853,  by  which  they  were  authorized  to  sell  the 
interest  of  the  State  in  the  San  Francisco  beach 
and  water  lot  property,  was  also  put  in  evi- 
dence by  the  defendants,  which  conveyed  in  fee 
to  Joseph  Palmer  and  Edward  C.  Jones  all  the 
right,  title  and  interest  of  the  State  of  Cali- 
fornia in  the  aforesaid  ten  water  lots,  for  the 
consideration  of  $1,425.  It  was  also  proved 
that  Palmer,  Cook  &  Co.,  of  which  Palmer, 
Wright,  and  Jones,  were  members,  commenced 
improving  the  lot  in  May,  1850,  more  than  five 
years  before  the  commencement  of  the  suit, 
which  was  on  the  7th  of  June,  1855  (Rec.  p. 
44),  and  that  they  shortly  afterwards  leased  it 
to  one  Gordon,  who  erected  on  it  valuable  im- 
provements; and  that  they,  and  others  claim- 
ing under  them,  had  ever  since  occupied  the 
premises.  See  testimony  of  Galloway,  Rec. 
40;  and  Stevenson,  40. 

A  resolution  of  the  town  council,  passed 
on  the  5th  October,  1849,  requesting  the  alcalde 
to  advertise  the  sale  at  the  earliest  m(Tment, 
was  also  put  in  proof  by  the  defendants,  to 
«how  that  the  Geary  grant  of  Jan.  7,  1850  (Rec. 
19),  had  been  raadewithout  three  months' notice 
of  the  sale  having  been  given.  Then,  at  this 
stage  of  the  trial,  the  plaintiffs  were  permitted 
to  discredit  the  fact  that  Leavenworth's  grant 
to  Parker  had  been  recorded,  as  has  been  stat- 
ed, by  showing  that  there  had  been  mistakes  in 
recording  grants  in  the  book  of  records,  and 
15  li.  ed. 


that  there  were  several  entries  in  the  book  pur- 
porting to  be  copies  of  grants  by  Leavenworth 
in  1849,  after  he  waa  out  of  office,  which  the 
court  permitted  to  be  done — the  defendants 
objecting — on  the  ground  that,  by  reading  from 
the  book  the  grant  to  Parker,  the  defendants 
had  made  the  entire  book  evidence;  and  that 
the  plaintiffs  might  read  other  entires  in  it, 
without  any  proof  that  the  grants  had  been 
issued,  or  in  fact  dated,  in  the  year  1840.  The 
'court  also  permitted  Parker,  the  [*33U 
original  grantee  of  Leavenworth,  to  be  exam- 
ined as  a  witness;  and  also  Clark,  a  member  of 
the  town  council,  to  prove  that  there  had 
been  fraud  in  the  issue  and  confirmation  of  the 
Leavenworth  grant.  And  upon  the  defendants 
objecting  to  the  admissibility  of  such  evidence, 
the  court  overruled  their  objection,  saying 
"that  the  Act  of  March  26,  1851,  under  which 
the  plaintiffs  and  defendants  claimed  to  have  a 
title  to  the  premises  in  dispute,  was  intended 
to  confirm  only  honest  titles,  and  that  the 
plaintiff'  might  impeach  the  Leavenworth  grant 
to  Parker,  and  the  confirmation  of  it  by  the 
town  council,  by  showing  fraud."  And  under 
this  ruling  of  the  court,  the  plaintiffs  were  per- 
mitted to  read,  as  evidence  from  the  books  of 
records  B  and  F,  and  from  other  books  pur- 
porting to  be  minutes  of  grants  made  by 
Leavenworth  to  one  Clark,  to  Jones  and  Bu- 
chelin,  prior  to  October  11,  1848,  intending  to 
show  by  them  that  the  members  of  the  council 
who  voted  for  the  resolution  of  that  date  held 
divers  grants  which  were  confirmed  by  it,  and 
had  therefore  acted  fraudulently.  And  that  was 
done  without  any  proof  of  identity  between  the 
supposed  grantees  and  other  members  of  coun- 
cil, and  without  producing  any  originals  of  the 
supposed  grants,  or  proving  that  any  such 
grants  were  made.  The  witnesses,  however, 
introduced  to  prove  fraud  in  the  issue  of  the 
Leavenworth  grant,  denied  positively  that  it 
existed. 

We  do  not  think  a  more  extended  statement 
from  the  record  necessary  for  the  conclusion  at 
which  we  have  arrived  in  this  case.  That 
which  has  been  given  is  sufficient  for  the  con- 
struction of  the  Act  of  March  26,  1851,  under 
which  both  parties  claim  the  premises  in  dis- 
pute, and  for  the  decision  of  the  exception 
taken  by  the  defendants  to  the  ruling  of  the 
court  in  respect  to  the  admissibility  of  wit- 
nesses to  prove  that  Leavenworth  had  prac- 
ticed a  fraud  in  issuing  a  grant  to  Parker  for 
the  lot  456. 

It  is  admitted,  that  neither  the  plaintiff  nor 
defendant  could  claim  a  title  to  any  part  of 
that  lot  under  these  alcalde  grants,  unless  they 
can  be  brought  within  the  Act  of  March  28, 
1851.  Laws  of  California,  784.  The  court  be- 
low said,  in  its  charge  to  the  jury,  that  neither 
of  the  alcaldes  had  any  power  to  grant  land, 
and  that  no  estate  passed  by  either  of  their 
grants.  These  documents  are  only  to  be  con- 
sidered as  ear-marks  to  designate  the  legisla- 
tive grantees,  who  were  intended  to  take  under 
the  Act  of  March  26,  1851.  Both  parties  in  the 
suit  bringing  themselves  within  the  classes 
designated,  the  defendants,  being  in  possession, 
as  has  been  ascertained  by  the  evidence,  would, 
on  principles  of  law,  be  entitled  to  a  verdict. 
In  this  the  court  was  correct;  and  its  first  ob- 
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ligation,  when  the  case  was  submitted 
S31*]  *to  the  jury,  was  to  determine,  by  its 
construction  of  the  Act,  whetlier  both  parties  or 
either  of  them  had,  by  their  documentary  evi- 
dence, been  brought  within  the  classes  of 
grantees  designated  by  the  Act.  This,  bow- 
ever,  it  did  not  do;  but  leaving  that  question 
undecided,  after  permitting  the  plaintiffs  to  in- 
troduce witnesses  to  prove  that  the  Lea-venwortb 
grant  had  been  fraudulently  issued  by  him,  it 
submitled  the  case  to  the  jury,  making  it  not 
only  competent  to  find  the  fact  oi  fruud,  but 
constituting  the  jurors  judges  of  the  legal  ques- 
tion, whether  the  plaintifi  who  had  alleged  the 
fraud  was  within  the  classes  of  grantees  which 
llie  Legislature  meant  to  conllrni,  and  that  the 
defendant's  alcalde  grant  was  not  comprehend- 
ed by  the  legislative  Act — thus  giving  to  a  par- 
ty who  might  not  be  able  to  claim  a  title  under 
the  Act,  a  chance,  by  the  verdict  of  a  jury,  to 
dispossess  another,  also,  without  a  title  under 
it,  who  had  just  been  said  by  the  court  in  a 
controversy  between  them  for  the  land,  would 
be  entitled  to  a  verdict  in  virtue  of  his  being 
in  possession  of  it.  If  the  plaintiff  had  no  title 
under  the  Act,  though  the  defendant  also  was 
without  one,  the  former  could  have  no  com- 
plaint against  him,  nor  any  legal  right  to  re- 
cover in  ejectment  land  of  which  the  defendant 
was  in  possession.  The  court,  in  this  part  of 
its  ruling,  made  the  charge  of  fraud  the  turning 
point  in  the  case,  and  not  the  right  of 
title  to  the  premises,  by  the  construction  of 
the  Act  under  which  both  parties  claimed  a 
title,  and  by  which  it  had  said  either  could 
only  claim.  The  result  was,  the  jury,  having 
been  so  instructed,  found  a  verdict  for  the 
plaintiff  upon  the  question  of  fraud,  without 
any  instruction  in  any  part  of  its  charge  that 
he  claimed  a  title  from  an  alcalde's  grant, 
which  was  within  the  Act  of  March  26,  I80I,  or 
that  the  defendant  was  without  one,  unless  it 
be  the  court's  intimation  to  the  jury  that  the 
defendant  might  be  considered  as  having  no 
title  under  the  Act,  if  they  should  find  that 
there  had  been  fraud  in  the  issue  of  his  alcalde 
grant,  or  in  the  confirmation  of  it.  The  court's 
construction  of  the  rights  of  the  parties  under 
the  Act  should  have  been  independent  of  the 
question  of  fraud.  The  evidence  which  it  al- 
lowed to  be  given  of  it  was  inadmissible,  and 
the  finding  of  the  jury  is  of  no  weight  in  the 
case.  Fraud,  as  it  is  sometimes  said,  "vitiates 
every  act" — correctly,  too,  when  properly  ap- 
plied to  the  subject  matter  in  controversy,  and 
to  the  parties  in  it,  and  in  a  proper  forum. 
For  instance,  as  when  one  of  them  charges  the 
other  with  an  actual  fraud;  or  when  one  of 
them,  by  his  omission  to  do  an  act  in  time, 
which  he  ought  to  have  done,  as  in  not  having 
recorded  a  deed,  the  other,  without  any  knowl- 
edge of  its  existence,  becomes  in  good  faith  a 
purchaser  of  the  same  property — in  such  a  case 
332*]  a  claim,  'under  the  unregistered  deed,  ia 
said  to  be  fraudulent  and  void  against  a  sub- 
sequent bona  fide  purchaser  without  notice. 
But  in  that  case  the  latter  gains  a  legal  prefer- 
ence by  the  court's  construction  of  the  Regis- 
Iry  Act,  under  which  the  first  deed  ought  to 
have  been  recorded,  and  as  a  matter  of  law,  so 
instructs  the  jury.  But  these  cases  are  not  ap- 
plicable to  the  case  in  hand.  Those  are  caaea 
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where  the  actual  or  constmctive  fraud  grow» 
out  of  the  conduct  of  parties  directly  to  esich 
other,  or  is  consequential  from  such  conduct. 

This  case  involves  directly  the  point  whether, 
when  a  grant  or  patent  for  land,  or  legislative 
confirmation  of  titles  to  land,  has  been  given 
by  the  sovereignty  or  legislative  authority  only 
having  the  right  to  make  it,  without  any  pro- 
vision having  been  made  in  the  patent  or  by 
the  law  to  inquire  into  its  fairness  as  between 
the  grantor  and  grantee,  or  between  third  par- 
ties, a  third  party  cannot  raise  in  ejectment 
the  question  of  fraud  as  between  the  grantor 
and  grantee,  and  thus  look  beyond  the  patent 
or  grant. 

We  are  not  aware  that  such  a  proceeding  is 
permitted  in  any  of  the  courts  of  law.  In  Eng- 
land, a  bill  in  equity  lies  to  set  aside  letters 
patent  obtained  from  the  King  by  fraud  (Atty.- 
Uen.  V.  Vernon,  1  Vem.  277,  370;  the  same  case, 
2  Ch.  Rep.  653),  and  it  would  in  the  United 
States;  but  it  is  a  question  exclusively  be- 
tween the  sovereignty  making  the  grant  and 
the  grantee.  But  in  neither  could  a  patent  be 
collaterally  avoided  at  law  for  fraud.  This 
court  has  never  declared  it  could  be  done. 
Stoddard  v.  Chambers,  2  Uow.  284,  does  not  do 
so,  as  has  been  supposed.  In  that  case,  an  Act 
of  Congress  confirming  titles,  excepted  cases 
where  the  land  had  previously  been  located  by 
any  other  person  than  tlie  confirmee,  under  any 
law  of  the  United  States,  or  had  been  surveyed 
and  sold  by  the  United  States;  and  this  court 
held  that  a  location  made  on  land  reserved  from 
sale  by  an  Act  of  Congress,  or  a  patent  obtained 
for  land  so  reserved,  was  not  within  the  excep- 
tion, and  the  title  of  the  confirmee  was  made 
perfect  by  the  Act  of  confirmation,  and  without 
any  patent,  as  against  the  prior  patent,  whieh 
was  simply  void;  and  this  valid  legal  title  in- 
ured at  once  to  the  benefit  of  an  assignee  of  the 
confirmee.  In  this  connection  it  must  be  re- 
membered that  we  are  speaking  of  patents  for 
land,  and  not  of  transactions  between  individ- 
uals, in  which  it  has  been  incidentally  said,  by 
this  court,  that  deeds  fraudulently  obtained 
may  be  collaterally  avoided  at  law.  Gregg  ▼. 
Sayre,  8  Pet.  244;  Swayze  v.  Burke,  12  Pet. 
11. 

But  we  arc  also  of  the  opinion  that  the  Act 
of  March  20,  1851,  to  provide  for  the  disposition 
of  certain  property  of  the  'State  of  [*SSS 
California  (Cal.  Laws,  704),  makes  a  direct  grant 
of  all  lands  of  the  kind,  and  within  the  limits 
mentioned  in  the  Act,  which  had  been  sold  or 
granted  by  any  alcalde  of  the  City  of  San 
Francisco,  and  confirmed  by  the  ayuntamiento, 
or  town  or  city  council  thereof,  and  also  regis- 
tered or  recorded  in  some  book  of  record  which 
was  at  the  date  of  the  Act  in  the  office  or  cus- 
tody or  control  of  the  Recorder  of  the  County 
of  San  Francisco,  on  or  before  the  third  day  of 
April,  one  thousand  eight  hundred  and  fifty. 
The  words  of  the  Statute  are,  "thtX  all  the 
lands  mentioned  in  the  1st  section  of  it  are 
hereby  granted  and  confirmed  to  the  purchaser 
or  purcliasers,  or  grantees  aforesaid,'  by  the 
State  relinquishing  the  use  and  occupation  et 
the  same,  and  her  interests  therein,  to  the  said 
purchasers  or  grantees,  and  each  of  them,  their 
heirs  and  assigns,  or  any  person  or  persons 
holding  under  them,  for  the  term  of  ninety- 
It  How. 
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nine  years  from  and  after  the  passage  of  the 
Act."  This  language  cannot  be  misinterpreted. 
The  intention  of  the  Legislature  is  without 
doubt,  and  we  cannot  make  it  otherwise  by  sup- 
posing any  other  condition  than  those  expressed 
in  the  Act;  and  we  also  think  that  tlie  registry 
of  an  alcalde's  grant,  in  the  manner  and  within 
the  time  mentioned  in  the  Act,  is  essential  to 
its  confirmation  under  the  Act.  In  this  par- 
ticular, the  Kearney  grant,  under  which  the 
plaintiff  claimed,  was  deficient,  and  so  the 
court  should  have  instructed  the  jury  upon  the 
prayer  of  the  defendant,  without  the  qualifica- 
tion that  the  entry  made  of  it  in  the  district 
records  was  a  registry  within  the  meaning  of 
the  Act.  We  do  not  deem  it  necessary  to  say 
more  in  this  case,  than  that,  in  our  view,  the 
defendants  have  brought  themselves,  by  their 
documentary  evidence,  completely  within  the 
confirming  Act  of  the  26th  March  1851,  and 
that  the  court  should  have  so  instructed  the 
jury,  as  it  was  asked  to  do  by  their  counsel. 
The  judgment  of  the  court  below  is  reversed. 


EDWARD  FIELD,  PIff.  in  Er, 

V. 

PARDON  G.  SEABURY  et  al 

(See  S.  C.  19  How.  333,  334.) 

Jndgment  reversed  for  the  reasons  given  In  the 
next  preceding  case. 

Submitted  May  12,  1850.  Decided  Feb.  19, 1857. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 
Mr.  S.  A.  Lockwood  for  the  plaintiff  in  er- 
ror: 

Mr.  &  W.  Bolladay  for  defendants  in  er- 
ror. 

Mr.  Justice  Wayne: 

This  case  was  like  the  preceding,  and  they 
were  argued  together. 

For  the  reasons  given  in  the  first  of  them, 
the  court  directs  the  reversal  of  the  judgment 
itt  the  ooort  below  in  this  case. 


PATRICK  BORKE,  PUT.  in  Er., 

v. 

WIUAAM  H.  GAINES  and  Wife  et  al. 

(See  S.  C.  19  How.  388-390.) 

Jurisdiction — title  to  land  under  U.  S. 

TMs  court  has  no  Jurisdiction  of  a  case  broaght 
op  by  error  from  a  state  cnurl,  where  no  right 
was  claimed  by  the  nlalntllf  In  error  ander  any  Act 
of  CoDgreas.  or  under  any  authority  derived  from 
the  United  State*. 

The  derision  of  the  State  Court  In  favor  of  a  title 
claimed  hy  defendant  In  error  under  the  United 
8tate«.  Klvpii  plaintiff  no  right  to  bring  error. 

Pnlton  V.  McAffee,  16  Tei  149,  affirmed. 

Argued  Feb.  12,  1857.    Decided  Feb.  23,  1857. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Arkansas. 
The  case  is  stated  by  the  court. 
No  counsel  appeared  for  the  plaintiff  in  error. 
15  li.  ed. 


Messrs.  Henry  A.  Wise  and  A.  H.  Lawrence 
for  the  defendants  in  error. 

The  argument  being  confined  to  the  facts,  is 
not  here  given. 

Mr.  CHiief  Justice  Taney  delivered  the  opin- 
ion of  the  court : 

This  is  a  writ  of  error  to  the  Supreme  0>urt 
of  the  State  of  Arkansas.  A  brief  summary  of 
the  case  will  be  sufiicient  to  show  that  this 
court  have  no  jurisdiction. 

The  defendants  in  error,  who  were  the  plain- 
tiffs in  the  court  below,  brought  their  action  of 
ejectment  in  the  State  Court  to  recover  cer- 
tain premises  described  in  the  declaration. 

By  a  statute  of  Arkansas,  a  party  may  main- 
tain an  ejectment  upon  an  equitable  title.  And 
the  defendants  in  error,  in  order  to  show  such 
a  title  in  themselves,  offered  in  evidence  certain 
documents  tending  to  prove  that  a  cei-lain  Lud- 
ovicus  Belding  had,  by  settlement  in  1829,  ac- 
quired a  pre-emption  right  to  the  land  in  ques- 
tion, and  that  they  are  bis  heirs  at  law,  and 
have  paid  to  the  proper  officer  the  price  fixed 
by  the  government. 

The  plaintiff  in  error  offered  no  evidence  of 
title  in  himself,  although  he  was  in  possession 
of  the  land.  And  at  the  trial,  the  defendanta 
in  error  asked  the  court  to  instruct  the  jury 
that  the  papers  and  documents  read  in  evidence 
by  them  were  sufficient  to  maintain  the  action, 
if  the  defendant  in  error  was  in  possession  of 
any  part  of  the  land  at  the  commencement  of 
the  suit,  and  also  that  they  were  entitled  to  re- 
cover, by  way  of  damages,  reasonable  rents 
and  profits. 

The  plaintiff  in  error,  on  bis  part,  asked  the 
court  to  instruct  the  jury  that  the  certificates 
and  documents  offered  by  the  defendants  in 
error  were  void,  and  conferred  no  title  to  the 
premises. 

This  is  the  substance  of  the  instructions 
asked  for  by  the  respective  parties,  although 
drawn  out  at  greater  length,  and  shows  the 
questions  presented  for  the  decision  of  the 
court.  The  court  gave  the  instructions  asked 
for  by  the  defendants  in  error,  and  refused 
those  requested  by  the  plaintiff. 

Under  these  instructions,  the  jury  found  * 
verdict  in  favor  of  the  defendants  in  error, 
and  a  judgment  was  entered  accordingly,  which 
was  afterwards  affirmed  in  the  Supreme  Ckiurt 
of  the  State;  and  upon  that  judgment,  this 
writ  of  error  was  brought. 

*It  appears,  therefore,  that  no  right  was[*S*0 
claimed  by  the  plaintiff' in  error  under  any  Act 
of  Congress,  or  under  any  authority  derived 
from  the  United  States.  He  merely  objected  to 
the  validity  of  the  title  claimed  by  the  de- 
fendants in  error.  As  the  case  appears  on  the 
record,  he  was  a  mere  trespasser  holding  posses- 
sion in  opposition  to  a  title  claimed  under  the 
United  States.  The  decision  of  the  State  Court 
in  favor  of  the  title  thus  claimed  by  the  de- 
fendants in  error  can  certainly  give  the  plain- 
tiff no  right  to  bring  this  writ  under  the  25tb 
section  of  the  Act  of  1789.  He  claimed  no 
right  under  the  United  States,  and  consequent- 
ly can  have  no  foundation  for  his  writ  of  error. 

The  case  cannot  be  distinguished  from  that 
of  Fulton  et  al.  v.  McAffee,  16  Pet.  149,  and  the 
writ  must  be  dismissed  for  want  of  jurisdiction. 
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Dec.Ii 


OLIVER  and  DAN'L  R.   GARRISOX,  Appel- 
lants, 

V. 

THE  MEMPHIS  INSURANCE  COMPANY. 

(See  S.  C.  19  How.  312-318.) 

Bills  of  lading — "perils  by  the  river"  do  not  in- 
clude loss  by  fire — insurance  sonipauy  subro- 
gated to  claims — ground  of  equitable  juris- 
diction. 

In  bills  of  lading  by  which  the  owners  of  the  ves- 
sel stipulated  to  uellver  certain  bales  of  cotton  at 
New  Ui'leauD  "the  dangers  of  the  river  only  ex- 
cepted," held  that  tire,  even  accidental,  and  hiip- 
penlnK  without  fault  of  the  shippers,  wna  not  wltu- 
la  the  exception,  and  such  owners  were  liable  for 
the  cotton  lost  by  accidental  Ure. 

The  language  of  the  bills  of  lading  bad  a  deflnlte 
legal  meaning  which  slight  proof  of  custom  could 
not  change.  . .  ,.    v  ..•    »i 

An  insurance  company  which  has  paid  those 
losses  by  flre  to  the  shippers  of  the  cotton  Is  subro- 
gated to  their  claims  for  such  losses  against  the 
owuers  of  the  vessel. 

And  where  fifteen  claims  which  have  been  ad- 
justed by  the  insurance  company  are  joined  In  the 
aame  bill,  and  much  Inconvenience  be<>n  prevent- 
ed, this,  with  the  other  facts,  show  suflicieut 
ground  tor  resort  to  equity. 

Argued  Feb.  6,  1857.     Decided  Feb.  27,  1857. 

APPEAL  from  the  Circuit  Court  for  the  Dis- 
trict of  Missouri. 

This  was  a  suit  in  chnncery  brought  in  the 
Circuit  Court  by  the  appellee  against  the  ap- 
pellants, to  recover  the  value  of  a  quantity  of 
cotton  insured  by  the  appellee,  against  fire. 

This  cotton  was  shipped  on  board  a  steam- 
ship belonging  to  the  appellants,  who  were  car- 
riers of  freight  on  the  Mississippi  River.  The 
appellants,  by  their  agents,  received  thi8_  cot- 
ton on  board,  to  be  carritnl  from  Memphis  to 
New  Orleans.  It  was  shipped  by  different  mer- 
chants, who  had  each  his  bill  of  lading  printed 
and  filled  up,  ready  to  be  signed,  which  was  ac- 
cording to  the  usage  of  merchants  and  carriers 
on  the  river.  These  bills  of  lading  had  each  a 
clause  limiting  the  liability  of  the  carrier,  but 
this  clause  varied  somewhat.  In  one  of  them 
it  was  "the  dangers  of  the  river  only  excepted;" 
in  others  "the  dangers  of  the  river  and  un- 
avoidable accidents  only  excepted,"  and  in  oth- 
ers "the  dangers  of  the  river  and  flre  only  ex- 
cepted." 

The  several  shippers  insured  their  shipments 
against  fire,  in  the  Company  of  the  appellees. 
The  boat  and  cargo  were  destroyed  by  fire,  with- 
out fault  or  negligence  of  the  owners,  their 
Agents  or  servants. 

It  was  in  evidence  that  the  term  "dangers  of 
the  river"  was  generally  understood  among 
shippers  and  boat  owners  on  the  Mississippi  to 
include  dangers  by  fire. 

The  final  decree  rendered  by  the  Circuit 
Court,  dismissed  the  bill  as  to  the  relief  sought 
in  respect  to  the  cotton,  for  which  the  bills  of 
lading  given  by  the  clerk  of  The  Convoy  specif- 
ically exempted  the  vessel  from  liability  from 
loss  by  fire,  and  also  as  to  the  relief  sought  in 
respect  to  the  bills  of  lading,  in  which  the  dan- 
gers of  the  river  and  unavoidable  accidents  are 
excepted;  and  as  to  the  residue,  it  decreed 
against  the  defendants  below. 

Mr.  T.  Ewing,  for  the  appellants: 

1.  The  carrier  is  not  liable  to  the  insurer, 
who  has  paid  the  loss  In  all  cases  where  he 
would  be  liable  to  the  shipper.  The  carrier 
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who  insures  without  disclosing  the  fact  that  h« 
is  carrier  of  the  goods  which  he  insures,  may 
recover  on  his  policy  where,  without  wrong  or 
negligence,  he  is  made  liable  to  the  shipper. 

Crowley  v.  Cohen,  3  B.  &  Ad.  478;  Van  Natt* 
V.  Mutual  Ins.  Co.  2  Sandf.  491;  DeForest  ▼. 
Fulton  Ins.  Co.  I  Hall,  110. 

This  is  inconsistent  with  the  idea  that  the 
carrier  is  liable  to  the  insurer  under  all  condi- 
tions that  would  render  him  liable  to  the  ship- 
per. 

2.  In  this  cuso  there  was  no  fault  or  negli- 
gence; the  fire,  therefore,  was  the  result  of  in- 
evitable accident.  It  is  quite  immaterial  in 
what  shape  it  came. 

Hunt  V.  Morris,  6  Mart.  07G. 

3.  Dangers  of  the  seas  in  a  bill  of  lading,  la 
equivalent  to  perils  of  the  sea  in  a  policy  of  in- 
surance. 

The  Rceside,  2  Sumn.  567. 

Fire  is  a  peril  of  the  sea. 

Phil.  Ins.  3d  ed.  1009,  pp.  627,  628;  Plaisted 
V.  Boston  &  Kennebec  Steam  Nav.  Co.  27  Me. 
135;  Perrin  v.  Protection  Ins.  Co.  11  Ohio,  170; 
Citizen's  Ins.  Co.  v.  (jlasgow,  9  Mo.  407. 

4.  When  the  contract  was  entered  into,  it 
was  the  common  mercantile  understanding  on 
the  Mississippi  that  fire  was  one  of  the  "dan- 
gers of  the  river,"  and  this  b  a  proper  subject 
of  proof. 

Abb.  Shipp.  pp.  384,  385. 
Mr.  H.  S.  Geyer,  for  the  appellee: 
The  English  common  law  on  the  general  re- 
sponsibility of  carriers,  prevails  generally,  in 
this  country,  as  a  part  of  the  common  law  of 
the  land. 

1  Kent's  Com.  608,  600;  Story  on  Bail,  sec 
490,  497. 

According  to  that  law,  the  appellants  are  re- 
sponsible for  a  loss  by  fire  proceeding  from  any 
other  cause  but  of  lightning,  or  the  act  of  the 
public  enemy. 

Forward  v.  Pittard,  1  T.  R.  27;  Hyde  t. 
Trent,  etc.  Co.  5  T.  R.  380;  Steamboat  Co.  v. 
Bason,  Harp.  (S.  C.)  264;  Harrington  v.  Me- 
Shane,  2  Watts,  443;  Patten  v.  Magrath,  Dud- 
ley (S.  C),  ISO;  Singleton  v.  Hilliard,  1  Strob. 
(S.  C.)  203;  16  Conn.  239. 

Loss  by  fire  does  not  come  within  the  excep- 
tion, in  the  bills  of  lading,  of  "the  dangers  of 
the  river." 

Johnson  v.  Friar,  4  Yerg.  48;  Gordon  t. 
Buchanan,  6  Yerg.  72;  Tumey  v.  Wilson,  7 
Yerg.  340;  Whitesides  v.  Russell,  8  Watts  A  S. 
44;  Williams  v.  Branson,  1  Murphy,  417. 

The  payment  of  a  total  loss  by  the  insurers, 
or  their  liability  to  pay  such  loss  in  conse- 
quence of  an  abandonment,  gives  them  an 
equitable  right  to  the  property,  or  whatever  re- 
mains of  it,  as  far  as  it  was  covered  by  the  pol- 
icy, including  the  spes  recuperandi  and  the 
rights  identified  with  the  insurable  interest,  or 
depending  upon  the  possession  of  it. 

2  Phil.  Ins.  3d  ed.  pp.  307-399;  Rogers  t. 
Hosack,  18  Wend.  319;  Walker  v.  U.  S.  Ins. 
Co.  II  S.  &  R.  61;  Mellon  v.  Bucks,  5  Mart. 
(N.  S.)  La.  371;  Atlantic  Ins.  Co.  v.  Storrow, 
5  Paige,  285;  Gracie  v.  N.  Y.  Ins.  Co.  8  «ic~ 
246. 


Mr.  Justice  Campbell  delivered  the  opinion  of 
the  court: 
*The  appellee  filed  a  bill  in  the  Circuit  [*S14 
^  19  How. 
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Court  against  the  appellants,  the  owners  of  the  were  cited  to  the  Barons  of  the  Exchequer,  to 
ateambuul  Convoy,  a  vessel  formerly  employed  s  show  that  it  was,  and  that  the  carrier  was  ex- 
in  the  navigation  of  the  Mississippi  River,  and    cused,  he  having  taken  the  luual  and  proper 


which,  in  1))40,  was  consunicd  by  fire,  with  a 
vargo  of  cotton. 

The  appellee  is  an  Insurance  Corporation  of 
Memphis,  Tennessee,  and  insured  eleven  hun- 
dred and  filty-two  bales  of  the  cotton  belonging 
to  this  cargo  from  loss  by  fire;  this  insurance 
was  c'll'cctcd  upon  fifteen  distinct  parcels,  and 
.ship(x-d  mostly  from  Tennessee  to  a  number  of 
connignws  in  Xcw  Orleans.  The  Company  ad- 
jusKrd  the  lussvs  with  the  assured  on  their  poli- 
cies, und  bring  this  suit  for  reimbursement,  by 
•■ntoreing  the  claims  of  the  shippers  against  the 
owners.  These  answer  the  bill  by  a  denial  of 
llioir  le^al  responsibility  for  the  loss.  They 
maintain  that  lire  is  one  of  the  pcrila  of  the 
Ivivcr  Mi^^sissippii  that  all  tlm  bills  of  lading 
tliut  oxoinpl  the  carrier  from  u  loss  by  perils  of 
the  river,  imply  lire  as  one  of  those  perils; 
that  the  variations  in  the  bills  of  lading,  some 
including  "lire,"  and  "unavoidable  accidents"  as 
well  as  lire,  are  referable  to  the  fact  that  they 
are  prel'errcd  by  different  shippers,  who  have 
(lill'crt'nt  I'urms  for  e.\prvssing  the  same  legal 
con»>ci|Ucnci!.  That  they  all  understand  that  a 
carrier  is  e.\cmpt  from  a  liability  for  fire  on 


precautions  against  them. 

That  court  decided  otherwise,  and  say,  "the 
exception  includes  only  a  danger  or  accident  of 
the  sea  or  navigation,  properly  so  called  (viz: 
one  caused  by  the  violence  of  the  winds  and 
waves,  a  vis  major,  acting  upon  a  seaworthy 
and  substantial  ship),  and  does  not  cover  dam- 
age by  rats,  which  is  a  kind  of  destruction  not 
peculiar  to  the  sea  or  navigation,  or  arising  di- 
rectly from  it,  but  one  to  which  such  a  com- 
modity as  cheese  is  equally  liable  in  a  ware- 
house on  land  as  in  ship  at  sea."  And  the 
court  conclude  "that  the  liability  of  the  mas- 
ter and  owner  of  a  general  ship  is  prima  facie 
that  of  a  common  carrier;  but  that  his  respon- 
sibility may  be  either  enlarged  or  qualified  by 
the  terms  of  the  bill  of  lading  if  there  be  one; 
and  tliut  the  question,  whether  the  defendant 
is  liable  or  not,  is  to  be  ascertained  by  this  doc- 
ument when  it  exists."  The  principle  of  these 
cases  establishes  a  liability  against  a  carrier 
for  a  loss  by  lire  arising  from  other  than  a  nat- 
ural cause,  whether  occurring  on  a  steamboat 
accidentally,  or  communicated  froin  another 
vessel,  or  from  the  shore;   and  the  fact  that 


bill  of  lading  exonerating  him  from  the  risks  ni  \  tire  produces  the  motive  power  of  a  boat  does 


till'  riviT. 

It  was  admitted  on  the  hearing  that  the  boat 
was  foiisuiiicd,  without  any  negligence  or  fault 
of  the  owiu-rs,  their  agents  or  servants.  Ine 
Circuit  Court  excused  the  owners  from  losses, 
where  the  bills  of  lading  contained  an  ex'*ep- 
tion  of  fire,  or  unavoidable  accidents,  but  con- 
demned them  on  the  others,  tf  satisfy  the  de- 
mand of  the  Company. 

It  cannot  be  denied  that  the  appenants  are 
rcspMii»il)!e,  according  to  the  strictness  of  the 
common  law  rule  determining  the  carrier's  lia- 
bility, unless  an  accidental  fire  is  one  of  the  ex- 
ceptions included  in  the  term  "perils  of  the 
river."  These  words  include  risks  arising  from 
natural  accidents  peculiar  tc  the  river,  which 
do  not  happen  by  the  intervention  of  man,  nor 
are  to  be  prevented  by  human  prudence;  and 
have  been  extended  to  comprehend  losses  aris- 
ing from  some  irresistible  force  or  overwhelm- 
ing power  which  no  ordinary  skill  could  antici- 
pate or  evade. 

Jones  v.  Pitcher,  3  Stew.  &  fori.  13o;  4  Yerg. 
48;  5  Yerg.  82;  Schooner  Reoside,  2  Sumn.  508. 

They  exonerate  a  carrier  from  a  liability  for 
a  loss  arising  from  an  attack  of  pirates,  or 
from  a  collision  of  ships,  when  there  is  no  neg- 
ligence or  fault  on  the  part  of  the  master  and 
crew.  Latterly,  the  courts  have  shown  an  in- 
disposition to  extend  the  comprehension  of 
315*]  these  words.  The  destruction  of  a  'ves- 
sel by  worms  at  sea  is  not  accounted  a  loss  by 
the  perils  of  the  sea;  nor  was  a  damage  from 
bilging,  arising  in  consequence  of  the  insuffici- 
ency of  tackle  for  getting  her  from  the  dock; 
nor  was  damage  occasioned  to  a  vessel  by  her 
l»rops  being  carried  away  by  the  tide  while  she 
was  undergoing  repairs  on  the  beach,  excused, 
us  falling  within  that  exception.  In  Laveroni 
v.  Drury,  8  Exch.  R.  166,  a  question  arose 
whether  a  damage  to  a  cargo  of  cheese,  occa- 
sioned by  rats,  was  within  the  exception  of  the 
'dangers  or  accidents  of  the  sea  and  navigation; 
and  the  Continental  and  American  authorities 
IS  li.  cd. 


not  affect  the  ease.  N.  J.  S.  N.  Co.  r.  Mer- 
chants' Bank,  C  flow.  344,  381;  Hale  v.  N.  J. 
S.  X.  Co.  15  Conn.  539;  Singleton  v.  Hilliard, 
1  Strobh.  (Law  S.  C.)  203;  Gilmore  t.  Car- 
man, 1  Sm.  &  Mar.  270. 

In  this  suit,  a  witness  was  mtroduced,  who 
claims  to  have  been  long  familiar  with  the 
usages  of  the  navigation  and  the  river  lusur- 
ancc  risks  of  the  Mississippi,  ana  competent  to 
testify  in  reference  to  the  perils  of  that  river, 
lie  says,  "those  are,  sinking  by  coming  in  col- 
lision with  rocks,  snags,  or  other  boats  and  ves- 
sels, and  fire;  but  the  most  common  form  of 
bills  of  lading  contains  the  exceptions,  perils  of 
the  river  and  fire;  but  that  in  many  instances 
the  word  "fire"  is  omitted,  and  he  has  not 
known  an  instance  where  the  want  of  that 
word  has  created  a  difficulty  in  adjusting  a  loss, 
or  was  considered  to  give  a  claim  against  a 
boat  on  account  of  a  loss  by  fire."  The  first 
inquiry  *is,  whether  this  evidence  is  ad-  [*Sie 
missible.  In  mercantile  contracts,  evidence  is 
admissible  to  prove  that  the  words  in  which 
the  particular  contract  is  expressed,  in  the  par- 
ticular trade  to  which  the  contract  refers,  are 
used  in  a  peculiar  sense,  and  different  from  that 
which  they  ordinarily  import,  and  to  annex  in- 
cidents to  written  contracts,  in  respect  to  which 
they  are  silent,  but  which  both  parties  prob- 
ably contemplated  because  usual  in  such  eon- 
tracts. 

But,  although  it  is  competent  to  explain  what 
is  ambiguous,  and  to  introduce  what  is  omit- 
ted, because  sanctioned  by  usage,  it  is  not  com- 
petent to  vary  or  contradict  the  terms  of  the 
contract.  The  exceptions  in  the  bills  of  lading 
under  consideration  have  been  in  use  in  policies 
of  insurance  and  contracts  of  affreightment  for 
a  long  period,  and  have  acquired  a  distinct  sig- 
nification in  the  customs  of  merchants,  and  the 
opinions  of  professional  men  and  courts.  It 
would  be  surprising  if  any  particular  or  arti- 
ficial meaning  was  attached  to  them  in  the  cus- 
toms of  the  Mississippi  River,  contrary  to,  or 
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distinguishable  from,  that  which  existed  else- 
where in  the  community  of  shippers  and  mer- 
chants. In  this  case,  the  evidence  fails  to  es- 
tablish any  peculiar  sense  of  these  words,  as 
appropriate  to  the  locality  where  the  parties  to 
this  contract  reside  and  made  their  contract. 
The  evidence  rather  serves  to  show  that  the 
witness  did  not  recognize  the  liability  of  a  car- 
rier, as  it  exists  in  the  common  law,  and  was 
ready  to  acquit  him  of  responsibility  for  losses 
to  which  he  did  not  contribute,  by  the  negli- 
gence or  fault  either  of  himself  or  his  agents. 
In  Tumey  v.  Wilson,  7  Yerg.  340 — a  case  de- 
cided in  the  state  from  which  the  shipments 
described  in  the  bill  were  chiefly  made — evi- 
dence was  offered  to  show  there  was  an  implied 
contract  recognized  in  the  usages  of  shippers 
and  merchants  which  had  prevailed  from  the 
first  settlement  of  the  country,  to  exempt  the 
carrier  from  losses,  except  those  proceeding 
from  negligence  or  dishonesty  to  explain  or  con- 
strue a  bill  of  lading  of  the  common  form.  The 
court  decided  that  the  dangers  of  the  river 
were  such  aa  could  not  have  been  prevented  by 
human  skill  and  foresight,  and  were  incident  to 
river  navigation.  That  all  evidence  was  irrele- 
vant that  did  not  show  that  the  loss  Was  oc- 
casioned by  the  act  of  God,  the  enemies  of  the 
country,  or  dangers  of  the  river;  that  the 
custom  could  not  affect  or  in  anywise  alter  the 
written  contract  of  the  parties  as  contained 
in  the  bill  of  lading,  as  the  language  had  a 
definite  legal  meaning  which  this  custom  could 
not  change.  A  similiar  question  arose  in  the 
case  of  The  Schooner  Keeside,  2  Sumn.  568, 
where  Justice  Story  condemns,  in  pointed  lan- 
guage, the  habit  of  admitting  loose  and  incon- 
S17*]  elusive  usages  and  customs  "to  'out- 
weight  the  well-known  and  well-settled  princi- 
ples of  law."  And  in  Rogers  v.  Mechanics'  In- 
surance Co.  1  Story,  603,  he  denies  the  author- 
ity of  a  usage  of  a  particular  port,  in  a  par- 
ticular trade,  to  limit,  or  control  or  qualify  the 
language  of  mercantile  contracts,  such  as  a 
policy  of  insurance.  A  usage  such  as  is  pleaded 
in  this  suit,  if  existing,  must  be  notorious  and 
certain,  and  have  been  uniform  in  its  applica- 
tion and  long  established  in  practice.  It  must 
have  been  e^iibited  in  the  transactions  of  the 
individuals  and  corporations  concerned,  in  con- 
ducting the  business  of  shipments,  transporta- 
tion and  insurance,  through  the  Mississippi 
Valley. 

If  the  evidence  had  established  that  policies 
of  insurance  there  did  not  designate  fire  among 
the  risks  assumed,  that  the  words  "perils  of  the 
river"  were  used  to  include  that  risk,  and  losses 
by  fire  had  been  uniformly  settled  under  that 
clause  in  the  policy;  that  contracts  of  af- 
freightment had  been  made  and  losses  adjusted 
on  the  same  conditions;  that  these  usages  had 
received  the  sanction  of  professional  and  judi- 
cial opinion  in  the  States  bordering  that  river — 
the  cause  of  the  appellants  would  nave  present- 
ed different  consideration.  The  record  con- 
tains nothing  to  exempt  them  from  the  legal 

,rule  of  liability,  as  established  by  the  common 
law.  Seven  of  the  bills  of  lading  produced  con- 
tain the  exception,  "perils  of  the  river  and 
fire;"  three  others  add  to  the  perils  of  the  river, 
"unavoidable  accidents;"  and  in  these  cases  the 

Circuit  Court  exonerated  the  appellants  from 

r<>*nonsibilit]r. 


The  appellants  further  contend  that  the  In- 
surance Company  is  not  subrogated  to  the 
claims  of  the  shippers  of  the  cotton,  whose 
losses  have  been  adjusted  on  their  policies  of 
insurance;  or,  if  this  is  so,  still  their  suit 
should  have  been  at  law,  in  the  name  of  the  as- 
sured— the  remedy  being  adequate  and  com- 
plete. In  Randal  v.  Cochran,  1  V'es.  Sr.  98,  the 
Chancellor  replied  to  a  similar  objection,  "that 
the  plaintiff  had  the  plainest  equity  that  could 
be."  The  person  originally  sustaining  the  loss 
was  the  owner;  but  after  satisfaction  made  to 
him,  the  insurer.  And  in  White  v.  Dobinson,  14 
Sim.  273,  an  insurer  enforced  a  lien  on  a  judg- 
ment recovered  by  the  assured  for  a  loss,  where 
the  loss  had  been  partially  settled  by  him,  on 
the  policy.  Monticello  v.  Mollison,  17  How. 
152.  These  cases  also  show  that  an  insurer 
may  apply  to  equity  whenever  an  impediment 
exists  to  the  exercise  of  his  legal  remedy  in  the 
name  of  the  assured. 

The  bill  discloses  fifteen  different  contracts 
of  affreightment,  of  a  similar  character,  which 
have  been  adjusted  by  the  appellees,  and  which 
form  the  subject  of  this  suit. 

They  have  joined  in  the  same  bill,  and  much 
inconvenience  *and  vexation  have  been  [*S18 
prevented.  Without  further  inquiry,  we  think 
a  sufficient  ground  for  a  resort  to  equity  is  dis- 
closed. 

Decree  affirmed. 


•J08IAH  WALTON,  Admr.  of  Priscilla  [*S5» 
Cotton,  et  al.,  Compts.  and  Plffs.  in  £r., 

V. 

ALLEN  COTTON,  Noah  Cotton,  and  William 
E.  Jones. 

(See  8.  C.  19  How.  355-359.) 

"Children"  in    certain    pension    acts    include* 
grand   children. 

The  word  "children"  In  the  Pension  Acts  of  June 
4,  1832,  and  July  4,  1836,  embraces  the  grandcbll- 
dren  of  the  deceased  pensioner,  whether  their  par- 
ents died  belore  or  after  his  decease. 

They  are  entitled,  per  stirpes,  to  a  distributive 
share  of  the  deceased  parent. 

Argued  Feb.  16,  1867.    Decided  Feb.  27,  1857. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Tennessee. 

The  case  is  stated  by  the  court. 

Messrs.  S.  S.  Baxter  and  C.  Ready,  for  the 
plaintiffs  in  error: 

The  right  to  an  amount  due  the  pensioner, 
vested,  on  the  death  of  the  pensioner,  in  the 
children  then  living,  and  if  any  of  them  die  be- 
fore the  money  is  actually  paid,  the  sum  due 
such  deceased  child  is  to  1>e  paid  to  the  execu- 
tor or  administrator,  for  the  use  and  benefit  ot 
descendants    of   such   children. 

4  Stat,  at  L.  629,  530;  5  SUt.  at  L.  127,  311, 
385. 

The  construction  of  the  word  "children"  in 
the  Act  of  Congress,  is  to  be  analogous  to  the 
word  "children"  in  devises  by  will.  The  follow- 
ing authorities  are  referred  to,  to  ascertain  the 
effect  of  the  vford  "children"  in  devises: 

Crooke  v.  Brookeing,  2  Vem.  106;  Reeves  ▼. 
Brymer,  4  Ves.  698;   Radclifle  T.  Buckley,  10 

19  How. 
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Ve8.  195j  Royle  r.  Hamilton,  4  Ves.  437;  Wil- 
liams on  Executors,  part  3,  b.  3,  ch.  2,  sec.  2. 

A  remedial  statute  may  be  extended  by  equi- 
ty to  persons  not  named  in  it. 

Dwarris,  p.  721 ;  United  States  v.  Freeman,  3 
How.  557. 

Messrs.  Andrew  Swing  and  A.  H.  Lawrence 
for  tlie  defendants  in  error. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  case  comes  before  us  by  a  writ  of  er- 
ror to  the  Supreme  Court  of  Tennessee. 

It  was  commenced  by  filing  a  bill,  in  Sumner 
County,  before  Chancellor  Ridley,  in  which  the 
complainants  state  they  are  the  children  of 
Priscilla  Cotton  and  Thomas  Cotton,  who  was 
a  captain  in  the  Revolutionary  War;  that  after 
his  death,  his  widow,  Priscilla,  filed  her  dec- 
laration for  a  pension,  on  account  of  her  hus- 
band. Josiah  Walton  made  the  application; 
but  she  died  before  the  pension  was  granted. 
Walton  administered  on  the  estate,  and  he  re- 
newed the  application,  at  great  trouble  and  ex- 
pense. The  Pension  Department  allowed  aliout 
one  half  the  amount  claimed.  Out  of  the 
money  drawn  by  the  administrator,  he  retained 
what  was  agreed  for  his  services  and  the  serv- 
ices of  counsel,  and  paid  over  the  residue,  in 
equal  shares,  to  all  the  children  of  Priscilla 
Cotton,  and  the  representatives  of  her  children 
who  were  dead. 

The  bill  further  represents  that  William  E. 
Jones,  who  acts  as  an  agent  for  pension  claims, 
and  Allen  Cotton,  with  the  view  of  getting  the 
husinoss  and  money  into  their  hands,  applied  to 
the  County  Couft  of  Davidson  County,  and 
suppressed  from  said  court  the  fact  that  an  ad- 
ministration on  said  estate  had  been  granted  in 
the  County  of  Snmner,  and  procured  Allen  Cot- 
ton to  be  appointed  as  administrator,  which 
was  done  with  the  view  of  depriving  the  com- 
plainant and  others  of  a  legal  portion  of  said 
pension  fund. 

The  new  administrator  made  application  for 
the  extension  of  the  pension,  so  as  to  cover  the 
S50*]  whole  time  from  the  allowance  *of  the 
pension  to  the  death  of  the  pensioner,  only 
one  half  of  which  had  been  granted.  The  ap- 
plication was  successful;  and  Jones,  under  a 
power  of  attorney  from  the  administrator,  re- 
ceived the  sum  of  $3,600  from  the  Government, 
which  the  defendants  retain  in  their  hands,  and 
refuse  to  pay  over;  three  fifths  of  the  amount 
of  which  the  complainants  are  entitled  to,  if 
the  children  who  died  before  the  decease  of 
their  mother  be  not  entitled  to  any  share,  and 
three  eights,  should  they  be  entitled. 

The  answer  admits  many  of  the  allegations 
of  the  bill,  but  denies  that  the  defendants  acted 
improperly  in  procuring  administration  in 
Davidson  County.  They  admit  that  they  ap- 
plied for  and  obtained  the  above  sum,  with  a 
full  knowledge  by  the  Pension  Office  of  the 
prior  administration.  The  money  was  paid  to 
them  as  the  only  living  children  of  Priscilla 
Cotton  at  the  time  of  her  death;  and  they  al- 
lege that  this  being  the  construction  of  the 
Government,  it  is  conclusive. 

The  Chancellor,  on  the  final  hearing,  decreed 
that  the  representatives  of  Arthur  Cotton,  -lohn 
Cotton,  and  Polly  Foxall,  were  entitled  to  three 
fifths  of  said  $3,600,  and  interest,  to  be  paid 
IK  li.  fld. 


over  to  said  children;  and  that  said  defendants, 
Noah  Cotton,  Allen  Cotton,  and  William  E. 
Jones,  who  have  received  said  fund,  are  liable 
to  pay  over  said  three  fifths  of  $3,600,  amount- 
ing to  $2,100,  with  interest  as  aforesaid,  to  be 
paid  over  to  the  children  of  Polly  Koxall,  one 
third;  to  the  children  of  Arthur  Cotton,  one 
third;  and  to  the  children  of  John  Cotton,  one 
third;  after  paying  the  costs  and  expenses  of 
their  suit,  the  costs  to  be  paid  out  of  the  fund 
in  the  hands  of  the  defendants. 

From  this  decree  there  was  an  appeal  to  the 
Supreme  Court  of  Tennessee,  which,  on  a  hear- 
ing, reversed  the  decree  of  the  Chancellor,  hold- 
ing that  the  fund  should  be  distributed  among 
the  living  children  at  the  time  of  the  pension- 
er's death,  and  that  no  part  of  it  should  go  to 
the  representatives  of  deceased  cliildren. 

As  the  complainants  claim  a  right  under  an 
Act  of  Congress,  which  by  the  decree  of  tlie 
Supreme  Court  has  been  rejected,  the  case  is 
brought  within  the  25th  section  of  the  Judici- 
ary Act,  which  gives  us  jurisdiction. 

The  Ist  section  of  the  Act  entitled  "An  Act 
supplementary  to  the  'Act  for  the  relief  of  cer- 
tam  surviving  officers  of  the  Revolution,' "  dat- 
ed June  4th,  1832,  gave  pensions  to  surviving  of- 
ficers, non-commissioned  ofiicers,  musicians,  sol- 
diers, and  Indian  spies  who  had  served  in  the 
Continental  line,  or  state  troops,  volunteers,  or 
militia,  at  one  or  more  terms — a  period  of  two 
years— during  the  war  of  the  Revolution,  etc., 
and  'Cotton  was  entitled  to  receive  his  [*357 
full  pay,  not  exceeding  the  pay  of  a  captain 
in  the  line,  from  the  4th  of  March,  1831,  dur- 
ing his  natural  life.  The  4th  section  of  the 
same  Act  provided  that  the  amount  of  pay 
which  accrued  under  the  Act  before  its  date 
should  be  paid  to  the  person  entitled  to  the 
same  as  soon  as  may  be;  and  in  case  of  the 
death  of  any  person  embraced  by  the  Act.  or  of 
the  Act  to  which  it  is  supplementary,  during 
the  period  intervening  between  the  semi-an- 
nual payments  directed  to  be  made  and  the 
death  of  such  person,  shall  be  paid  to  his 
widow,  or  if  he  leaves  no  widow,  to  his  chil- 
dren. 

The  Act  of  July  4th,  1836,  in  the  Ist  section, 
gives  five  years'  half-pay  to  widows,  or  children 
not  sixteen  years  of  age,  under  certain  circum- 
stances. If  the  soldier  had  died  since  the  4th 
March,  1831,  and  before  the  passage  of  that 
Act,  the  pension  which  had  accrued  during 
these  periods  is  given  by  the  2d  section  to  the- 
widow,  and  if  no  widow,  to  the  children.  The 
Act  of  the  7th  July,  1838,  extends  the  bene- 
fits of  the  3d  section  of  the  Act  of  1836  to- 
widows  whose  husbands  have  died  since  the 
passage  of  the  Act.  The  Act  I9th  July,  1840, 
enacts,  in  the  Ist  section,  that  any  male  pen- 
sioner dying,  leaving  children  and  no  widow, 
the  pension  due  shall  be  paid  to  his  children, 
and  that  it  shall  not  be  considered  assets  of 
said  estate. 

The  2d  section  provides,  when  a  female  pen- 
sioner shall  die,  leaving  children,  the  amount 
due  at  the  time  of  her  death  shall  be  paid  to 
her  representatives,  for  the  benefit  of  her  chil- 
dren. And  the  3d  section  declares,  "that  on  the 
death  of  any  pensioner,  male  or  female,  leaving 
children,  the  amount  due  may  be  paid  to  any 
one  or  each  of  them,  as  they  may  prefer,  with- 
out the  intenrention  of  an  administrator." 
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The  question  in  the  case  turns  upon  the  con- 
struction of  these  statutes.  Does  a  nght  con- 
struction of  them  give  the  pension  due  to  the 
grandchildren  of  the  deceased  pensioner;  and 
if  so,  does  the  bounty  extend  to  the  representa- 
tives of  his  children  who  died  before  his  de- 
cease; or  do  the  acts  restrict  the  bounty  to 
his  children  living  at  the  time  of  his  death? 
This  last  construction  has  been  adopted  and 
acted  upon  by  the  government. 

This  view  is  mainly  founded  on  the  consid- 
erations, that  on  the  death  of  the  pensioner, 
the  bounty  is  given  to  his  widow,  and  that  if 
he  leave  no  widow,  to  bis  children;  that  it  was 
a  bounty  of  the  Government,  arising  from  per- 
sonal considerations  of  gratitude  for  services 
rendered,  is  not  liable  to  the  claims  of  credit- 
ors, and  should  not  be  extended,  by  construc- 
tion to  persons  not  named  in  'the  Act. 
S68*]  *The  pension  is  undoubtedly  a  bounty 
of  the  government,  and  in  the  hands  of  an  ad- 
ministrator of  a  deceased  pensioner  it  would 
not  be  liable  to  the  claims  of  creditors,  had  the 
Acts  of  Congress  omitted  such  a  provision.  But 
the  legislative  intent  is  shown  to  be  in  accord- 
ance, in  this  respect,  with  the  law.  But  should 
the  word  "children,"  as  used  in  these  statutes, 
be  more  restricted  than  when  used  in  a  will? 
In  the  construction  of  wills,  unless  there  is 
something  to  control  a  different  meaning,  the 
word  "children"  is  often  held  to  mean  grand- 
children. There  is  no  argument  which  can  be 
drawn    from    human    sympathy,    to    exclude 

Sandchildren   from   the   bounty,   whether   we 
}k  to  the  donors  or  to  the  chief  recipient. 

Congress,  from  high  motives  of  policy,  by 
granting  pensions,  alleviate,  as  far  as  they  may, 
a  class  of  men  who  suffered  in  the  military 
service  by  the  hardships  they  endured  and  the 
dangers  they  encountered.  But  to  withhold 
any  arrearage  of  this  bounty  from  his  grand- 
children, who  had  the  misfortune  to  be  left 
orphans,  and  give  it  to  his  living  children,  on 
his  decease,  would  not  seem  to  be  a  fit  dis- 
crimination of  national  gratitude. 

Under  the  construction  given  by  the  depart- 
ment, if  a  male  pensioner  die,  leaving  no  widow 
or  children,  but  grandchildren,  the  pension  can-  ' 
not  be  drawn  from  the  Treasury.  This  would 
«eem  to  stop  short  of  carrying  out  the  humane 
motive  of  Congress.  They  have  not  named 
grandchildren  in  the  Acts;  but  they  are  includ- 
ed in  the  equity  of' the  Statutes.  And  the  ar- 
gument that  the  pension  is  a  gratuity,  and 
was  intended  to  be  personal,  will  apply  as  well 
to  grandchildren  as  to  children. 

There  can  be  no  doubt  that  Congress  had  a 
right  to  distribute  this  bounty  at  their  pleas- 
ure, and  to  declare  it  should  not  be  liable  to  the 
debts  of  the  beneficiaries.  But  they  will  be  pre- 
sumed to  have  acted  under  the  ordinary  influ- 
ences which  lead  to  an  equitable  and  not  a  ca- 
pricious result.  And  where  the  language  used 
may  be  so  construed  as  to  carrjr  out  a  benign 
policy,  within  the  reasonable  intent  of  Con- 
gress, it  should  be  done. 

On  a  deliberate  consideration  of  the  above 
Statutes,  we  have  come  to  the  conclusion  that 
the  word  "children,"  in  the  Acts,  embrace  the 
grandchildren  of  the  deceased  pensioner, 
whether  their  parents  died  before  or  after  his 
decease.  And  we  think  they  are  entitled,  per 
««0 


stirpes,  to  a  distributive  share  of  the  deceased 
parent. 

This  construction  does  not  correspond  with 
the  decree  of  the  Chancellor,  nor  with  that 
which  was  expressed  by  the  Supreme  Court  in 
reversing  his  decree.  The  decree  of  the  Su- 
preme Court  of  Tennessee  is  therefore  re- 
versed, and  the  case  *is  directed  to  be  [*359 
transmitted  to  that  court,  that  the  views  here 
given  may  be  carried  into  effect,  in  the  ordi- 
nary mode  of  proceeding  by  that  court. 

Mr.  Justice  Curtis,  dissenting: 

I  cannot  concur  in  so  much  of  the  opinion 
just  delivered  as  construes  the  word  "children," 
in  this  Act  of  Congress,  to  mean  children  and 
grandchildren.  The  legal  signification  of  the 
word  "children,"  accords  with  its  popular 
meaning,  and  designates  the  immediate  olT- 
apring.  Adams  v.  Law,  17  IIow.  419,  and  cases 
there  cited.  It  may  be  used  in  a  more  en- 
larged sense  to  include  issue;  but  the  intention 
so  to  employ  it  must  be  manifested  by  the  con- 
text or  by  the  subject  matter.  I  see  nothing 
in  the  context  or  the  subject  matter  of  this  Act 
to  carry  the  meaning  of  the  word  "children"  be- 
yond its  ordinary  signification.  Nothing  has 
been  suggested,  save  the  conviction,  felt  by 
some  members  of  the  court,  that  grandchildren 
are  proper  subjects  of  this  bounty  of  Congress. 
This  consideration  is,  in  my  opinion,  too  inde- 
terminate to  enable  me  to  construe  the  Act  to 
mean  what  it  has  not  said. 

Mr.  Justice  Daniel  and  Mr.  Justice  Campbdl 
concurred  in  the  al>ovc  opinion  of  Mr.  Justice 
Cutis. 


SAMUEL  F.  PRATT,  Pascal  P.  Pratt,  and  Ed- 
ward P.  Deals,  Claimants  of  the  Steamboat 

Sultana,  Appts., 

T. 

CHARLES  M.  REED,  Libt. 

(See  S.  C.  19  How.  350-362.) 

To  create  lien  for  supplies  on  vessel,  necessity 
for  credit  on  vessel  must  be  shown. 

In  order  that  there  may  be  a  maritime  lien  on  a 
vessel  for  supplies,  a  necessltr.  at  tbe  time  of  pro- 
curing the  supplies,  for  a  credit  on  the  vtattl  must 
l>e  sbown. 

Tills  proof  Is  as  essential  as  that  of  the  article 
Itself. 

Argued  Feb.  2,  1867.     Decided  Feb.  27,  18S7. 

THE  libel  in  this  ease  was  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the 
Northern  District  of  New  York,  by  the  appellee 
against  the  steamboat  Sultana,  etc.,  to  recover 
for  supplies  furnished  said  boat. 

The  decree  of  the  District  Court  was  in  faror 
of  the  libelant  for  the  sum  of  $2,629.81. 

The  Circuit  Court  having  affirmed  this  de- 
cree; the  claimant*  took  an  appeal  to  thia 
court. 


Nora. — Maritime  liens  for  supplies  and  teoalr^ 
— sec  notes  4  L.  ed.  C.  8.  609 ;  11  L.  ed.  V.  8. 
239 ;  70  UB.A.  891. 
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A  further  statement  of  the  ease  appears  in 
the  opinion  of  the  court. 

Mr.  Henry  W.  Rogers,  for  appellant: 

The  coal,  or  most  of  it,  for  the  value  of 
which  this  libel  was  filed,  was  furnished  to  the 
sole  owner  of  The  Sultana.  In  such  case  no 
lien  is  created. 

The  St.  Jago  de  Cuba,  9  Wheat.  41 C;  The 
Phcbo,  1  Ware,  275;  Conkling's  Admiralty,  59. 

There  was  no  proof  that  the  coal  was  neces- 
sary for  the  purposes  of  the  voyage,  or  that 
there  was  any  necessity  for  the  credit. 

Conkling,  Adm.  817;  Benedict's  Adm.  484; 
The  Nestor,  1  Sumn.  74;  The  Fortitude,  3 
Suran.  228;  The  Alexander,  6  Jur.  241. 

Mr.  John  Ganson,  for  the  appellee : 

As  the  coal  was  furnished  on  the  master's 
order,  a  lien  is  given,  notwithstanding  he  was 
owner.  It  is  not  proved  that  the  libelant  knew 
that  the  master  was  sole  owner;  the  proof  is, 
that  the  libelant  knew  (hat  he  was  principal 
or  sole  owner. 

The  Chusan,  2  Sto.  468. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  Northern  District  of 
Kcw   York,  in  admiralty. 

The  libel  was  filed  by  Reed,  the  respondent, 
against  the  steamboat  Sultana,  to  recover  for 
supplies  furnished  said  boat. 

The  claimants  in  the  court  below,  set  up,  by 
way  of  defense,  a  mortgage  executed  to  them, 
by  the  master  and  owner,  upon  the  Sultana, 
dated  the  31st  October,  1853,  to  secure  the  sum 
of  $5,354.98.  The  mortgage  was  duly  record- 
ed in  the  office  of  the  customs  at  Buffalo,  the 
place  of  the  enrollment  of  the  vessel,  and  was 
also  filed  in  the  office  of  the  clerk  of  the  County 
of  Erie.  The  demand  claimed  in  the  libel  was 
a  running  account  for  the  supply  of  coal  at 
Erie,  in  the  State  of  Pennsylvania,  extending 
from  June,  1852,  to  May,  1864.  The  claimants 
admitted,  in  their  answer  the  supply  set  up  in 
the  libel,  and  also  that  it  was  represented  to  be 
necessary  at  the  time  delivered,  to  enable  the 
vessel  to  pursue  her  business  upon  Erie  and 
other  western  lakes. 

The  answer  denies  that  the  supplies  were 
furnished  upon  the  credit  of  the  boat;  but,  on 
the  contrary,  avers  they  were  furnished  on  the 
credit  of  the  master. 

The  agreed  facts  in  the  case  admit  that  there 
was  no  representation  of  the  necessity  of  the 
supplies,  other  than  that  they  were  directed  by 
the  master  at  the  times  when  furbished,  and 
that  the  libelant  knew,  at  these  several  times, 
that  Appleby,  the  master,  was  the  sole  owner 
of  The  Sultana;  that  he  usually  navigated  the 
boat,  as  master,  and  was  present  when  the  sup- 
plies were  furnished.  When  not  present,  they 
were  furnished  at  the  request  of  the  person  in 
command. 

Although  it  does  not  distinctly  appear  in  the 
case,  yet  it  is  fairly  to  be  inferred,  that  this 
vessel  was  engaged  in  making  regular  trips 
upon  the  western  lakes,  in  the  business  of  car- 
rying passengers  and  freight,  and  procured  her 
supplies  of  coal  at  places  of  convenient  dis- 
tance, according  to  her  necessities,  by  a  pre- 
vious understanding  with  the  parties  furnishing 
IS  li.  ed. 


the  article.  The  bill  rendered  by  the  libelant 
contains  a  running  account,  of  debit  and  credit, 
through  a  period  of  nearly  two  years. 

There  is  no  great  doubt  in  the  case,  but  that 
the  article  was  necessary  for  the  navigation  of 
the  vessel  at  the  time  when  furnished,  though 
the  proof  is  very  loose  and  indefinite. 

It  seems  to  have  been  taken  for  granted,  that 
a  supply  of  'coal  was  essential  to  the  [*SS1 
propelling  of  a  steamboat,  and,  in  a  general 
sense,  this  is  doubtless  true;  but  then,  to  make 
out  a  necessity  within  the  admiralty  rule,  the 
supply  must  be  really  or  apparently  necessary 
at  the  time  when  it  is  furnished.  But  the  more 
serious  difficulty  in  the  case  on  the  part  of  tlio 
libelant,  is  the  entire  absence  of  any  proof,  to 
show  that  there  was  also  a  necessity,  at  the 
time  of  procuring  the  supplies,  for  a  credit  upon 
the  vessel.  This  proof  is  as  essential  a  sthat  of 
the  necessity  of  the  article  itself.  The  vessel 
is  not  subject  to  a  lien  for  a  common  debt  of 
the  master  or  owner.  It  is  only  under  very 
special  circumstances,  and  in  an  unforeseen  and 
unexpected  emergency,  that  an  implied  mari- 
time hypothecation  can  be  created.  It  seems, 
also,  to  be  supposed  that  circumstances  of  less 
pressing  necessity,  for  supplies  or  repairs,  and 
an  implied  hypothecation  of  the  vessel  to  pro- 
cure them,  will  satisfy  the  rule,  than  in  a  case 
of  a  necessity,  sufficient  to  justify  a  'loan  of 
money  on  bottomry,  for  the  like  purpose.  We 
think  this  a  misapprehension. 

The  only  difference  is,  that  before  a  bottomry 
bond  can  be  given,  an  additional  fact  must  ap- 
pear, namely:  that  the  master  could  not  pro- 
cure the  money,  without  giving  the  extraordi- 
nary interest  incident  to  that  species  of  secur- 
ity. This  distinction  was  attempted  in  the  case 
of  The  Alexander,  1  Wm.  Rob.  346,  but  was  re- 
jected by  Dr.  Lushington.  A  principle,  also  ex- 
cluding any  such  distinction,  has  been  laid 
down  at  this  term,  in  the  case  of  Wm.  Thomas 
et  al.  V.  J.  W.  OsbiJrn. 

Now,  the  supplies  having  been  furnished  at 
a  fixed  place,  according  to  the  account  current, 
and  apparently  under  some  general  under- 
standing and  arrangement,  the  presumption  is 
that  there  could  be  no  necessity  for  the  im- 
plied hypothecation  of  the  vessel — ^there  could 
be  no  unexpected  or  unforeseen  exigency  to  re- 
quire it.  For  aught  that  appears,  the  supplies 
could  have  been  procured  on  the  personal  credit 
of  the  master,  and  in  this  case  especially,  as  he 
wns  also  the  owner. 

We  do  not  say  that  the  mere  fact  of  the 
master  being  owner,  of  itself,  excludes  the 
possibility  of  a  case  of  necessity  that  would 
Justify  an  implied  hypothecation;  but  it  is  un- 
doubtedly a  circumstance  that  should  be  at- 
tended to,  in  ascertaining  whether  any  such  ne- 
cessity existed  in  the  particular  case. 

1  Wm.  Rob.  369,  The  Sophie. 

These  maritime  liens,  in  the  coasting  busi- 
ness, and  in  the  business  upon  the  lakes  and 
rivers,  are  greatly  increasing;  and  as  they  are 
tacit  and  secret,  are  not  to  be  encouraged, 
but  should  be  strictly  limited  to  the  necessities 
of  commerce  which  created  them.  Any  re- 
laxation of  the  law,  in  this  respect,  will 
'tend  to  perplex  and  embarrass  business,[*S6S 
rather  than  furnish  facilities  to  carry  it  for- 
ward. 
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After  the  fullest  consideration,  we  think  the 
decree  below  was  erroneous,  and  should  be  re- 
versed, and  that  the  mortgages  are  entitled  to 
the  proceeds  in  the  registry. 

This  is  the  case  of  a  foreign  ship,  the  vessel 
belonging  at  UtifTalo  as  her  liome  port,  and  the 
debt  contracted  at  Erie,  in  the  State  of  Penn- 
•ylvania.  We  do  not  intend  to  express  any 
opinion  as  to  the  necessity  required  to  create 
liens  upon  vessels,  under  the  local  law  of  the 
Stat<>8, 

Decree  reversed,  and  proceeds  ordered  to  be 
paid  to  the  mortgagees. 


DANIEL  TOD,  Daniel  P.  Rhodes,  Robert  C. 
Vates,  and  James  Ford,  Libelants  and  Appel- 
lants, 

T. 

SAMUEL  E.  PRATT  and  Edward  P.  Beales, 
Claimants  of  Steamboat  Sultana,  her  Engine, 
Boiler,  etc. 

(See  S.  C.  19  How.  362.) 

Tbis  case  falls  wltbln  tbe  principle  of  tbe  pre- 
oedlUK  case  of  Pratt  v.  Reed,  and  same  decision. 

Argued  Jan.  30  and  Feb.  2,  1857.    Decided  Feb. 
27,  1857. 

fp  HIS  is  an  appeal  from  a  decree  of  the  Cir- 
1  cuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York,  affirming  the 
decree  of  the  District  Court  for  said  diiitrict. 

The  case  is  sufHciently  stated  by  the  court. 

Boo,  also,  the  preceding  case  of  Pratt  v.  Reed, 
with  which  the  case  was  argued. 

ilr.  John  Ganson  for  appellants. 

Messrs.  Bo  wen  and  Henry  W.  Sogers  for  ap- 
pellees. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
tbe  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  North- 
ern District  of  New  York,  in  admiralty. 

The  libel  was  filed  by  the  appellants  in  the 
oourt  below  to  recover  for  supplies  furnished 
the  steamboat  Sultana,  at  Cleveland,  in  the 
State  of  Ohio.  The  supplies  furnished  were 
coal,  which,  according  to  the  account  current, 
began  in  April,  1853,  and  continued  from  time 
to  time  till  April,  1854. 

The  defense  set  up  was  the  mortgage,  which 
lias  been  referred  to  in  the  case  of  Pratt  et  al. 
v.  Roed,  just  decided.  There  was  also  a  second 
ground  of  defense  which  it  is  not  material  to 
notice.  The  District  Court  decreed  in  favor  of 
the  defendants,  except  as  it  respects  some  $500, 
which  item  has  not  been  appealed  from.  The 
Circuit  Court  affirmed  the  decree. 

The  case  falls  within  the  principles  stated  in 
that  above  referred  to,  and  which  determined 
that  the  mortgages  were  entitled  to  the  pro- 
ceeds of  the  vessel  in  the  registry. 

This  was  the  result  of  the  decision  of  the 
court  below,  and  the  decree  is,  therefore,  af- 
firmed. 
662 


THE  UNITED  STATES,  Plff.  in  Er, 

V. 

THE  CITY  BANK  OF  COLUMBUS. 

(See  S.  C.  19  How.  885-388.) 

Validity  of  act  of  cashier  must  be  determined 
upon  all  the  evidence  to  be  brought  out  and 
passed  upon  by  the  jury — it  cannot  be  deter- 
mined by  a  single  act--it  does  not  necessar- 
ily depend  on  express  knowledge  or  direction 
from  the  directors. 

To  determine  wbetber  an  act  of  the  cashier  of  a 
bank  la  valid,  all  the  evidence  relative  tu  the  acts 
and  authority  of  the  casblpr,  either  Inherent  and  ex- 
ercised strictly  vlrtute  ufilcll  or  as  an  agent,  geueral 
or  special,  of  the  bank,  under  the  autuorlty  uf  Its 
charter  or  by-laws,  and  proof,  If  ony.  or  the  ratllj- 
cation  or  rejection  by  tbe  bank  of  this  or  of  slinlliir 
acts  of  the  cashier,  should  be  brouKbt  out  tu  be 
passed  upoo  by  tbe  Jury,  under  Instructions  from 
the  court. 

His  authority  to  do  an  act  does  not  depend  neses- 
sarily  in  tbe  knowledge  of  tbe  directors  that  be 
has  done  It,  or  any  express  direction  to  do  it  from 
them. 

His  authority  cannot  l>e  determined  here  upon 
an  isolated  tact  or  act  of  the  cashier. 

Argued  Feb.  9,  1857.     Decided  Feb.  27,  1857. 

ON  CERTIFICATE  of  division  in  opinion  be- 
tween the  Judges  of  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Ohio. 
The  case  is  stated  by  the  court. 
Mr.  C.  Gushing,  Atty.-Gen.  for  the  plaintiff. 
Mr.  Henry  Stanbuiy  for  the  defendant. 
The  argument,  being  to  the  merits,  is  not 
here  given. 

*Mr.  Justice    Daniel    delivered    the    [*S8« 

opinion  of  the  court:  '  •• 

This  cause  is  brought  before  us  upon  a  certi- 
ficate of  a  division  of  opinion  between  the 
Judges  of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

The  United  States  instituted  their  action  of 
assumpsit  against  the  defendants  for  the  re- 
covery of  a  sum  of  money,  laying  their  dam- 
ages at  $200,000. 

The  declaration  consisted  of  two  counts.  The 
first  was  upon  an  alleged  agreement  between 
the  United  States  and  the  City  Bank  of  Co- 
lumbus, whereby  the  latter,  on  the  1st  day  of 
November,  1850,  contracted  and  undertook  to 
transfer  for  the  plaintilTs  the  sum  of  $100,000, 
tbe  money  of  the  plaintiffs,  from  the  City  of 
New  York  to  the  City  of  New  Orleans,  and  to 
deposit  the  same  at  the  latter  place,  in  the 
Treasury  of  the  United  States,  by  the  first 
day  of  January,  1351,  free  of  chiarge. 

In  this  count,  the  receipt  of  the  money  by 
the  Bank,  viz.:  $100,000,  for  the  purposes  stat- 
ed, the  failure  to  make  the  transfer  and  dci>osil 
in  conformity  with  the  agreement,  the  con- 
version of  the  money  so  received  by  the  Bank 
to  its  own  use,  are  all  expressly  averred. 

The  second  count  was  the  common  indebita- 
tus assumpsit  for  money  had  and  received  to 
the  plaintiffs'  use.  Upon  the  trial  before  the 
jury  of  the  issues  joined  by  the  parties,  at  the 
October  Term  of  the  Circuit  Court,  in  the  year 
1855,  the  plaintiffs,  in  order  to  establish  the 
alleged  agreement  and  undertaking  on  the  part 
of  the  Bank,  gave  in  evidence  the  Following  pa- 
pers, viz.: 

It   How. 
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First,  a  letter  from  Thomas  Moodie,  Cashier 
of  the  City  Bank  of  Columbua,  in  these  words : 
"City  Banlc  of  Columbus,  ) 

Columbus,  Ohio,  Oct.  26,   1850.      j 
Hon.  Thomas  Corwin, 

Secretary  of  the  Treasury,  Washington  City. 

Sir:  The  bearer,  Colonel  William  Miner,  a 
director  of  this  Bank,  is  authorized  on  behalf 
of  this  institution,  to  make  proposals  for  the 
purchase  of  United  States  stocks  to  the  amount 
of  .$100,000.  Any  arrangement  he  may  make 
will  be  recognized  and  fully  carried  out  by  this 
Bank.  He  is  also  authorized,  if  consistent  with 
the  rules  of  the  Treasury  Department,  to  con- 
tract on  behalf  of  this  institution  for  the  trans- 
fer of  money  from  the  east  to  the  south  or 
west,  for  the  government. 

1  have  the  honor  to  be,  sir,  your  obedient 
servant,  Thomas  Moodie,  Cashier." 

387*]  'Second,  the  following  contract: 

"W.  City,  November  1,  1850. 

This  will  certify  that  I  have  contracted  with 
the  United  States  Treasury,  as  the  agent  of  the 
City  Bank  of  Columbus,  to  transfer  $100,000 
from  New  York  to  New  Orleans,  to  be  deposit- 
ed in  the  Treasury  at  the  latter-named  city  by 
the  1st  day  of  January,  1851,  free  of  charge.  I 
have,  in  pursuance  of  said  covxtract,  this  day 
rt'ceived  a  draft  in  my  own  name  for  $100,000 
on  the  United  States  Treasury  at  New  York 
City,  which  is  to  be  accounted  for  on  said  con- 
tract. 

William  Miner." 

"Upon  the  production  of  these  papers,  and 
proof  of  their  execution,  and  further  proof  that 
said  letter  was  the  act  of  said  Cashier  alone, 
without  the  knowledge  or  sanction  of  the  di- 
rectory of  said  Bank,  before,  at  the  time  of,  or 
subsequent  thereto,  but  was  copied  in  the  letter 
book  of  the  Bank  at  the  time  of  its  execution 
a  (|UPstion  arose  as  to  the  validitv  thereof,  upon 
which  question  the  judges  of  this  court  were 
divided  in  opinion.  It  is,  therefore,  by  the  re- 
qu<-st  of  both  the  parties,  hereby  ordered  that 
the  said  question  be  certified  to  the  Supreme 
Court  of  the  United  States — that  is  to  say,  'Do 
said  papers,  so  made,  constitute  a  valid  con- 
tract between  the  parties  to  this  suit?'  It  was 
a<;rocd  that  the  defendant  is  an  independent 
Bank,  under  the  Act  of  the  General  Assembly 
of  the  State  of  Ohio  of  1844-'6,  to  incorporate 
the  State  Bank  of  Ohio  and  other  banking  com- 
panies. 

Wednesday,  November  28,  1855. 
(Signed)  John  McLean.  |.Seal.] 

H.  H.  I^vitt.       [Seal.]" 

In  considering  this  oertiflcate  of  division, 
and  the  inquiry  it  propounds,  an  insuperable 
(lifliculty  is  perceived,  arising  from  the  partial 
and  imperfect  form  in  which  the  facts  assumed 
as  the  foundation  of  the  inquiry  are  presented, 
and  from  the  obvious  absence  of  facts  and  cir- 
cumstances pertinent  to  the  case,  and  by  which, 
if  disclosed,  its  complexion  might  be  entirely 
controlled. 

This  court  is  asked  to  say  whether  the  above- 
cited  letter  of  the  Cashier  of  the  City  Bank  of 
Columbus,  written  without  the  knowledge  of 
the  directory,  though  copied  at  the  time  of  its 
date  in  the  letter  book  of  the  Bank,  was  a  legal 
and  valid  act  and  authority. 

Now,  it  must  be  obvious  that  the  legality  or 
validity  of  the  letter  of  the  cashier,  and  his  au- 
IS  li.  ed. 


tbority  to  write  that  letter,  do  not  depend  sole- 
ly and  necessarily  upon  the  fact  of  knowledge  in 
'the  directory  at  the  time  of  writing  [*388 
that  letter,  nor  on  that  of  express  direction  or 
permission  given  at  the  tin\e  of  its  composition. 
The  letter  might  have  been  legal  and  valid  in 
the  absence  of  either  such  knowledge  or  direc- 
tion, or  of  both. 

The  powers  of  the  cashier  of  a  bank  are  such 
as  are  incident  to,  and  implied  in,  his  official 
character,  as  generally  understood,  as  cash 
keeper,  cash  receiver,  or  payer,  as  negotiator 
and  correspondent  for  the  corporation,  or  as 
agent  for  various  acts  that  are  necessary  and 
appropriate  to  the  functions  of  such  an  officer, 
and  inseparable  from  the  operations  of  the 
bank;  or  those  powers  and  duties  may  be 
created  by  a  general  or  special  authority  de- 
clared in  the  charter  or  in  the  by-laws  of  the 
corporation.  It  would  seem  inconsistent  with 
these  considerations  to  determine  upon  an 
isolated  fact  or  act  of  the  Cashier,  not  abso- 
lutely irreconcilable  with  the  customary  func- 
tions of  such  au  officer,  as  being  decisive  of  his 
capacities  and  duties;  and  this,  irrespective  of 
reference  or  inquiry  as  to  the  powers  with 
which  he  might  have  been  clothed;  but  on  the 
contrary,  by  cutting  olT  all  proofs  as  to  the 
existence  of  any  such  powers,  when  by  the  in- 
troduction of  those  proofs  the  competency  of 
such  powers,  or  the  recognition  of  them  by  the 
Bank,  might  perhaps  have  been  shown. 

The  true  character  of  this  cause  seems  not  to 
have  been  developed  before  the  Circuit  Court, 
nor  is  it  made  apparent  upon  the  certificate 
now  before  this  court. 

We  think  that  all  the  evidence  relevant  to 
the  acts  and  authority  of  the  Cashier,  either 
inherent  and  exercised  strictly  vlrtute  officii,  or 
as  an  agent,  general  or  special,  of  the  Bank, 
under  either  the  authority  of  its  charter  or  its 
by-laws,  and  proof,  if  any,  of  the  ratification 
or  rejection  by  the  Bank  of  this  or  of  similar 
acts  of  the  Cashier,  should  have  been  fully 
brought  out,  to  be  passed  upon  by  the  jury 
under  instructions  from  the  court,  or  in  the 
mode  of  a  certificate  of  division,  in  the  event 
of  a  disagreement  between  the  judges. 

This  court,  therefore,  refusing  to  respond 
upon  the  question,  as  propounded  to  them  upon 
the  certificate  from  the  Circuit  Court,  remands 
this  case  to  that  court  for  trial. 


GEORGE  BULKLEY,  PIff.  in  Er, 

V. 

CHRISTIAN   HONOLD. 

(See  S.  C.  19  How.  390-393.) 

Vendor  of  vessel  in  Louisiana  warrants  against 
hidden  defects — measure  of  recovery  for 
breach  of  such  warranty— unsoundness  is  a 
hidden  defect — contract  governed  by  the 
laws  of  Louisiana. 


Note. — Conflict  of  laws  as  to  sales — see  note,  64 
L.R.A.  823. 

Implied  warranty  of  fitness  of  propert;  bou^t 
for  special  porpose — see  note,  22  L.R.A.  187. 

Implied  warranty  against  latent  defects,  and  that 
miinufactared  article  u  flt  for  Its  purpose. 
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The  law  of  Louisiana  Imposes  on  the  vendor  tbe 
ebllgatioD  of  warranting  tbe  tbing  sold  against  Us 
biduen  deCects. 

Hidden  defects  are  those  whicb  cannot  be  dis- 
covered by  simple  inspection. 

ir  the  vendee  retain  the  thing  sold,  be  may  bave 
■n  action  to  recover  the  difference  in  value  between 
tbe  tbinK  as  warranted  and  as  it  was  In  fact,  to- 
gether with  the  expenses  Incurred  on  the  tbing, 
after  drductlnR  Its  fruits. 

Unsuundness  of  a  vessel,  by  reason  of  tbe  decay 
and  rottenness  of  tbe  hull,  to  asertain  which  It  was 
necessary  to  strip  and  bore  tbe  vessel.  Is  a  hidden 
defect. 

Such  warranty  extends  to  tbe  soundness  of  a 
vessel.  It  Is  not  necessary  that  tbe  plaintiff  should 
offer  to  restore  the  vessel. 

This  contract  Is  governed  by  tbe  laws  of  Louisi- 
ana ;  the  vessel  being  purchased  at  New  Orleans, 
and  tbe  contract  performed  there,  although  the 
vendors  resided  In  New  York. 

The  subject  of  sales,  with  the  obligations  which 
attend  them.  Is  regulated  by  tbe  Civil  Code  of  Loul- 
■lana,  and  sales  of  vessels  are  within  these  laws. 

Argued  Feb.  16,  1867.    Decided  Feb.  27,  1857. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

The  case  is 'stated  by  the  court. 

Me!!srs.  Miles  Taylor,  Ourant  &  Horner,  and 
Owen  &  Vose,  for  plaintiffs  in  error: 

After  stating  the  facts  in  the  case,  the  coun- 
sel said  the  plaintiff  in  error  respectfully  sub- 
mits that  the  judgment  of  the  court  below 
ought  to  be  reversed  on  the  following  grounds: 

First.  If  the  contract  of  sale  in  this  case  is 
to  be  governed  by  the  law  of  Louisiana,-  then 
the  decision  of  the  lower  court  is  erroneous. 

Ist.  Because  the  defect  in  the  ship  was  an 
apparent  defect  in  the  legal  sense  of  that  term, 
the  existence  of  which  imposed  no  responsibil- 
ity on  the  vendor. 

Williams  v.  Miller,  9  La.  131;  Millaudon  t. 
Price,  3  La.  Ann.  6;  Twibill  v.  Perlvins,  8  La. 
Ann.  133. 

2d.  Because  the  obligation  of  warranty  im- 
plied in  sales  of  ships,  does  not  extend  to  cases 
of  decay,  to  which  they  are  from  their  nature 
liable. 

Decuir  v.  Paclcwood,  5  Mart.  La.  306:  Millau- 
don v.  Price.  3  La.  Ann.  6;  Twibill  v.  Perkins,  8 
La.  Ann.  133;  Thompson  v.  Mylne,  4  La.  Ann. 
206,  210;  C.  C.  1034;  C.  N.  1641-2;  1  Sirey 
Codes  Annotes,  notes,  1,  36:  Smith  on  Mercan- 
tile Law,  464;  Barclay  ▼.  Conrad,  7  La.  264. 

3d.  The   defendant   in   error,   by    failing   to 


offer  to  place  the  defendant  in  the  court  below 
in  the  position  he  was  in  before  the  sale,  by 
tendering  back  the  ship,  &c..  lost  all  right  to 
maintain  his  action  in  redhibition,  or  in  diminu- 
tion of  the  price. 

Poth.  Cont.  De  Vente,  part  2,  ch.  1.  sec.  4, 
art.  4,  sec.  11,  Nos.  219-222;  art.  5,  sec.  232: 
Troplang  Cont.  De  Vente,  sec.  507;  Code  of 
1808,  p.  348,  art.  2.'5;  C.  C.  2451.  2107,  2509. 
2522;  C.  N.  1603,  1025,  1641,  1042:  Conner  v. 
Henderson,  15  Mass.  319;  23  I'ick.  283. 

Second.  But  the  contract  of  sale  in  this  case 
is  not  governed  by  the  laws  of  Louisiana. 

1st.  The  law  of  domicil  of  the  vendor  of  a 
movable,  determines  the  extent  of  the  right 
transferred  and  the  obligations  incurred,  by  the 
vendor. 

Story's  Confl.  of  Laws,  ed.  1834,  sees.  37)>, 
379,  382,  387,  388. 

2d.  The  Commercial  Law  of  the  United 
States  is  in  contradistinction  to  the  Civil  Law 
of  Louisiana  governing  the  sale. 

Talcott  v.  McKibben,  2  Mart.  La.  304;  Old 
Code,  p.  260,  art.  7;  C.  C.  2823;  Durnford  v. 
Patterson,  7  Mart.  La.  460;  Barry  v.  La.  Ins. 
Co.  12  Mart.  La.  484;  Wagner  v.  Kcnner,  2  Rob. 
La.  122;  Thompson  v.  Mylne,  4  La.  Ann.  206. 

In  a  case  like  the  present,  it  is  necessary  to 
allege  and  prove  that  the  defendant  was,  an- 
terior to  the  institution  of  suit,  put  regularly 
in  default;  but  it  is  nowhere  alleged  in  the 
petition  that  tbe  defendant  was  put  in  default. 
If  we  look  at  plaintiff's  position  after  the  sale, 
and  after  the  ship  returned  to  port,  and  the 
survey  of  the  inspectors  which  demonstrated 
her  defective  condition,  we  shall  find  that  be 
had  the  right  under  Louisiana  law, 

1st.  To  sue  for  damages  for  breach  of  con- 
tract; 

2d.  To  sue  for  a  specific  performance  of  the 
contract,  if  the  case  would  permit  it; 

3d.  To  sue  for  dissolution  of  contract. 

C.  C,  1920. 

The  plaintiff  has  pursued  the  first,  and  sued 
defendant  for  damages. 

This  is  in  truth  nothing  but  an  action  for 
reduction  of  the  price,  for  under  C.  C,  compen- 
sation for  injury  sustained  by  a  purchaser  in 
consequence  of  defects  in  the  thing  sold,  can 
only  be  recovered  by  a  redhibitory  action,  or 
by  tbe  action  quanti  minoris. 

Richardson    v.    Johnson,    1    La.    Ann.    389; 


On  sales  of  personal  goods  there  Is  an  implied 
warranty,  that  tbe  article  sold  corresponds  with 
the  commodity  represented,  unless  eircumutunces 
show  that  there  was  the  risk,  not  only  of  quality, 
but  of  kind.  Borreklns  v.  Sevan.  8  Rawle.  2;!; 
Willing  V.  Consequa,  1  I'et.  C.  C.  317 :  Jackson  v. 
Wetherlll,  7  S.  &  U.  482 ;  Kase  v.  John,  111  Watts, 
109 :  but  see  Uolden  v.  Dakln,  4  Johns.  421. 

In  case  of  partial  adulteration,  whlcU  does  not 
destroy  the  distinctive  character  of  the  thing,  tbe 
buyer  is  bound.  Jenning  V.  Grats,  3  Kawle.  168; 
but  see  De  Freeze  v.  Trumper,  1  Johns.  274. 

Implied  warranty,  as  to  quality  only,  applies 
where  articles  are  susceptible  of  a,  standard  qual- 
ity, or  sold  by  sample.  I'ollard  v.  Lyman,  1  Day 
Cas.  1D6. 

Where  tbe  seller  of  a  horse  knew  of  a  material 
defect  and  did  not  disclose  It,  If  It  be  unknown  to 
tbe  buyer,  or  could  not  be  presumed  to  be  known 
to  a  buyer  of  common  prudence.  It  will  vitiate  the 
contract.  Dixon  v.  M'Clutcbey,  Addis.  322 ;  3 
Xeatea,  262  ;  Addis.  146. 

A  warranty  will  be  Implied  against  all  latent  de- 
fects, when  the  seller  knew  that  tbe  buyer  did  not 
rely  on  his  own  Judgment,  but  on  that  of  the  seller, 
who  knew,  or  might  have  known,  tbe  existence  of 
6«4 


the  defects.  Schneider  v.  Ilenth.  3  Camp.  506; 
Baslebole  V.  Walters.  :t  Camp.  I.'i4 ;  Hough  T. 
UlcbardBon,  3  Story,  (190;  DuKi;ett  v.  Kmerson,  8 
Story,  732  ;  Story  on  Sales,  sec  374. 

When  the  defect  is  latent,  and  such  that  tbe  ven- 
dee could  not,  by  the  closest  and  strictest  atten- 
tion, detect  it,  be  is  always  understood  to  rely  u|ion 
the  openness  of  the  seller,  and  if  the  seller,  know- 
ing such  a  defect,  do  not  disclose  It,  It  Is  a  fraud 
which  annuls  tbe  contract,  unless  there  Is  a  proviso 
that  tbe  sale  is  "with  all  faults."  See  cases  last 
cited,  and  Mellisb  v.  Mottcsnx.  I'eoke.  113  ;  Uywater 
V.  Richardson.  1  A.  ft  K.  fiOS :  8.  C.  3  Xev.  tc  Man. 
7.")2 :  2  Kent.  Com.  4!tO.  Where  the  sale  Is  "with  all 
faults,"  the  vendor  Is  not  liable  for  latent  defects, 
whether  be  knew  them  or  not,  if  he  has  used  no 
artifice  to  dlSEuise  them,  or  to  prevent  the  buyer 
from  discovering  them,  or  has  been  guilty  of  no 
mlHiepresentatlon.  I'lckerlng  v.  Dowson,  4  Taunt. 
779 ;  Pearce  v.  Blackwell,  12  Ired.  49 ;  Hanson  v. 
Edirerly,  29  N.  H.  :I43 

There  Is  an  implied  warranty  against  latent  de- 
fects where  the  seller  might  have  provided  against 
the  existence  of  any  such  defects,  or,  where  a  war- 
ranty is  Implied  from  the  very  nature  of  tbe  trans- 
action— as  In  the  case  of  a  manufacturer,  or  pro- 
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Peterson  v.  Burn,  3  La.  Ann.  655;  Fisk  t. 
Proctor,  4  La.  Ann.  502. 

Now,  it  is  well  settled  that  before  the  red- 
hibitory action  will  lie,  the  purchaser  miut  put 
the  vendor  in  default. 

Janin  v.  Franklin,  4  La.  198;  Barrett  v. 
Bullard,  19  I>a.  281 ;  Fazende  t.  Hagan,  9  Rob. 
La.  30G ;  Bach  v.  Barrett,  2  La.  Ann.  950 ;  Fisk 
V.  Proctor,  4  La.  Ann.  5B2. 

The  action  for  a  reduction  of  the  price  is 
siihjcct  to  the  same  rules  and  to  the  same  lim- 
itations as  the  redhibitory  action. 

C.  C.  2522. 

Mr.  J.  P.  Benjamin,  for  defendant  in  error: 

1st.  The  contract  being  made  and  executed 
in  Louisiana,  the  rights  and  obligations  of  the 
parties  to  it  must  be  governed  by  the  law  of 
that  iSttttc. 

■>d.  Ky  that  law,  the  vendor  is  bound  to  war- 
rant the  thing  sold  against  hidden  defects. 

r.  V.  2450,  2451. 

3d.  The  consequences  of  this  warranty  are, 
to  give  the  purchaser  the  election  of  avoiding 
the  sale  or  claiming  damages. 

C.    C.   2400,   2519,    1920. 

4th.  The  defects  which  the  defendant  is  bound 
to  warrant  against  are  such  as  "render  the 
tiling  absuiiitvly  useless,  or  its  use  so  incon- 
venient and  imperfect  that  it  must  be  supposed 
the  buyer  would  not  have  purchased  it,  had  he 
knonn  of  the  vice." 

C.  C.  2400,  2499. 

5th.  The  only  e.xccptions  to  the  warranty 
are  "against  apparent  defects  discoverable  by 
simple  inspection  (0.  C.  2497),  and  later  de- 
fects which  the  seller  has  declared  to  the  buy- 
er, or  at  the  time  of  the  sale." 

C.  C.  2498. 

The  case  made  out  by  the  statement  of  facts 
is  covered  completely  by  the  foregoing  provi- 
sions of  the  statute  law  of  Louisiana,  which 
seem  to  leave  no  room  for  argument. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

The  defendant  in  error  brought  his  action  in 
the  Circuit  Court  of  the  United  States  for  the 
Kiistorii  District  of  I^uisiana,  founded  on  the 
allegations  that  he  purchased  at  New  Orleans, 
of  the  ])laintiir  in  error  and  others,  a  vessel 
railed  The  Ashland,  for  the  sum  of  $27,500; 
that  the  vessel  was  then  partly  laden  as  a  gen- 


eral ship  for  an  outward  foreign  voyage,  and  it 
waa  agreed  the  purchaser  should  take  on  him- 
self the  expenses  and  advantages  of  that  con- 
dition of  the  vessel;  that,  accordingly,  the 
cargo  was  completed  and  the  vessel  went  to 
sea,  but  was  found  to  be  unseaworthy,  returned 
to  New  Orleans,  the  cargo  was  removed,  and 
the  hull  examined  and  ascertained  to  be  so  de- 
cayed and  rotten  as  to  be  of  no  value  without 
very  extensive  and  costly  repairs.  The  court 
found  these  facts  proved,  and  allowed  to  the 
plaintiff  below  damages  equal  to  the  differ- 
ence between  the  price  paid  and  the  actual 
value  of  the  vessel,  adding  the  expenses  of  the 
vessel  and  cargo,  incurred  by  the  plaintiff  be- 
low by  reason  of  the  sale. 

The  petition  averred  a  fraudulent  conceal- 
-ment  by  the  vendors  of  the  defects  of  the  vee- 
sel,  but  the  court  found  this  not  pro\-ed. 

The  law  of  Louisiana  imposes  on  the  seller 
the  obligation  of  warranting  the  thing  sold 
against  its  hidden  defects.  Civ.  Code,  arts. 
2450,  2451.  Hidden  defecU  are  those  which 
could  not  be  discovered  by  simple  inspection. 
CiVj  Code,  art.  2497.  In  case  the  vendee  desire* 
to  rescind  the  contract  by  reason  of  the  breach 
of  such  a  warranty,  he  may  do  so  by  an  action 
of  redhibition.  But  he  may  also  retain  the- 
thing  sold,  and  have  an  action  for  reduction  of 
the  price  by  reason  of  the  difference  in  value 
between  the  thing  as  warranted  and  as  it  was 
in  fact.  Civ.  Code.  arts.  2519,  2620.  And  in 
this  action  only  such  a  part  of  the  price  as  will 
indemnify  the  vendee  for  the  difference  between 
the  value  of  the  thing  as  warranted  and  the 
thing  actually  sold,  together  with  the  expenses 
incurred  on  the  thing,  after  deducting  ita 
fruits,  can  be  recovered.  Civ.  Code,  arts.  2522, 
2609. 

•The  Circuit  Court  appears  to  have  [*S99 
strictly  pursued  these  rules  in  framing  its 
judgment. 

Hut  it  is  insisted  the  defects  were  apparent, 
and  not  hidden  defects.  We  do  not  think  so. 
Certainly  they  were  discoverable,  but  not  on 
what  the  Code  terms  "simple  inspection."  It 
was  necessary  to  strip  or  bore  the  vessel,  to  as- 
certain the  state  of  its  frame;  and  this,  we 
think,  the  vendee  was  not  bound  to  do  under 
the  law  of  Louisiana. 

It  is  further  argued  that  implied  warranty 
does  not  extend  to  the  soundness  of  a  vessel. 


(hirer,  who  uodertakes  to  furnish  articles  of  bis 
luaniifHcdire,  or  proiinrc.  In  answer  to  un  order, 
.luurs  v.  iiiiclit,  .'>  KiuK-  ''"''•i ;  tj.  C.  3  Moure  & 
I'liyne,  15.'> :  l;ruwD  v.  KdcltiKtoD,  '2  Mao.  &  Or.  200 ; 
Story  on  siiIph.  sa^th.  371.  372,  375. 

If  an  article  sold  for  a  particular  purpose,  turns 
out  to  be  defective,  an  action  Is  mnlnlalnable 
HKiilust  the  seller,  thoiiifh  there  was  no  wnrranty 
ut  the  time  of  sale.  Gray  v.  Cox,  6  D.  &  It.  200;  4  B. 
«  ('.  lOK  :!<'.&  1>.  184  :  8  1>.  &  K.  22U :  5  li.  &  C. 
4.~)t< ;  us  co|i|>er  sheeting  for  a  ship,  supplied  by  the 
m<inufurturer  for  that  purpose.  .lones  v.  nrlgbt, 
:i  M.  &  1*.  lu.l ;  5  BinK'  o33  :  or  a  harKe,  for  a  pur- 
pose known  to  the  builder,  who  sold  it.  Shepherd 
T.  I'ybus.  4  Scott,  N.  K.  434:  3  M.  &  G.  68. 

The  wiiriiinty  that  It  Is  fit  for  the  8|>eclflc  ptir- 
pose.  Is  Implied,  and  there  Is  no  exeeption  as  to  nn- 
dlKcoverable  latent  defects.  Randall  v.  Newson.  2 
I,.  It.  Q.  U.  Dlv.  102 ;  4ti  I..  J.  y.  B.  DIv.  259 ;  36  L. 
T.  .\.  S,  1(14  ;  2.-.  W.  R.  313  :  C.  A.  Kevg  8.  C.  44  L. 
F. :  Q.  B.  Dlv.  634 ;  34  U  T.  N.  8.  627. 

As  a  general  rule,  upon  the  sale  of  an  article  by 
the  manufacturer,  there  Is  an  Implied  warranty 
thiit  It  will  answer  the  purpose  for  which  It  wan 
mu'le.  Brown  v.  Murphee.  31  Miss.  01:  Field  v. 
Klnnesr.  4  Kao.  476;  Street  r.  Chapman,  29  In  J. 
15  Ij.  ed. 


142  :  KInesburv  v.  Taylor,  20  Me.  508 ;  Pacific  Iron 
Works  V.  Newnail,  :t4  Coon.  67 ;  BIgge  v.  Parkin- 
son, 7  Hurl.  &  N.  005. 

Also,  that  tue  article  Is  free  from  any  latent  de- 
fect growing  out  of  the  process  of  manufacture, 
lloe  V.  Sanborn,  21  N.  Y.  552.  For  a  latent  defect 
In  the  materials  employed,  the  manufacturer  Is 
liable  as  on  implied  warranty,  only  where  It  Is 
proved,  or  Is  to  be  presumed  that  he  knew  of  the 
defect.  See  last  case  cited,  and  Hragg  ▼.  Morrill, 
40  Vt.  45. 

A  warranty  may  exist  In  the  case  of  an  execu- 
tory contract  when  the  defect  In  the  property  Is  In- 
capable of  discovery  at  the  time  of  delivery.  In 
such  rase  the  purchaser  may  retain  the  property 
and  sue  upon  the  warranty.  I'arks  v.  Morris  A.  &  T. 
Co.  54  .\.  Y.  586;  Brown  v.  Burbans,  4  Hun,  227. 
It  the  defeet  Is  open,  visible  and  notorious,  at  the 
time  of  delivery,  the  purchuser  in  bound  to  rejeet 
the  articles,  and  refuse  to  receive  them  as  compll- 
nnce  with  the  contract,  or  he  will  waive  his  risbt 
to  damagex.  See  cases  last  cited,  and  McCIuok  v. 
Kell.v,  21  Iowa,  508 :  Phelps  v.  Quinn,  1  Bush,  375. 

An  express  warranty  excludes  any  Implied  war- 
ranty. .McQraw  v.  Fletcher,  36  Mich.  104  ;  Mul- 
lain  V.  Thomas,  43  Conn.  263. 
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because  H  is  known  to  all,  tbat,  from  the 
nature  of  the  thing,  it  must  decay,  and  the 
purchaser  may  be  {.-onsidered  as  knowing  this, 
and  making  allowance  therefor  in  the  price.  It 
is  true  that  vessels  must,  after  some  time,  de- 
cay; and  it  is  also  true  that  most  subjects  of 
sale  must  at  some  time  become  of  less  or  of  no 
value.  But  it  is  not  true  that  vessels  exposed 
to  sale  are  generally  unsound  and  unseawortby. 
The  buyer  has  no  notice,  from  the  nature  of  the 
article,  that  any  particular  vessel  offered  to  be 
sold  is  unseaworthy  by  reason  of  the  decayed 
state  of  that  part  of  its  frame  which  is  con- 
cealed from  sight.  We  do  not  perceive,  there- 
fore, why  any  different  rule  should  be  applica- 
ble to  vessels,  from  that  applied  to  most  other 
subjects  of  sale.  See  De  Armas  v.  Gray  et  al. 
10  La.  576. 

Another  objection  is,  that  the  plaintiff  below 
4id  not  offer  to  restore  the  vessel.  But  this 
proceeds  on  a  misapprehension  of  the  nature  of 
remedy.  In  an  action  of  redhibition,  such  an 
offer  would  be  necessary.  Here,  the  contract 
is  to  stand  unrescinded,  and  the  buyer  retains 
the  thing,  the  price  only  being  lessened  as 
much  as  is  necessary  to  do  justice.  * 

It  was  also  argued  that  this  contract  was  not 
to  be  governed  by  the  laws  of  Louisiana,  but 
by  the  laws  of  New  York,  where  the  vendors 
resided.  But  the  contract  was  made  and  per- 
formed in  Louisiana,  and  must  be  governed  by 
its  laws. 

Boyle  V.  Zacharie,  6  Pet.  635;  Cox  v.  United 
States,  6  Pet.  172;  Bell  v.  Bruen,  1  How.  169. 

The  counsel  for  the  plaintiff  in  error  also 
urged,  that  if  the  law  of  Louisiana  ought  to 
govern  the  contract,  that  law  was  to  b«  found, 
not  in  the  Civil  Code  of  that  State,  but  in  the 
general  commercial  law  of  the  country.  With- 
out pausing  upon  the  difliculties  which  other- 
wise might  attend  this  proposition,  we  think  it 
sufficient  to  say,  that  we  find  the  subject  of 
sales,  with  the  obligations  which  attend  them, 
regulated  by  the  Civil  Code  of  Louisiana,  and 
we  see  no  sound  reason  why  sales  of  vessels  are 
not  within  those  laws. 

The  judgment  of  the  Circuit  Court  ia  af- 
firmed. 


»9S*]  "LATHROP  L.  STURGIS,  Plff.  in  Er., 

V. 

CHRISTIAN  HONOLD. 

(See  S.  C.  19  How.  393.) 

This  case  depends  on  the  same  facts  as  pre- 
ceding case,  and  the  decision  is  the  same. 

Argued  Feb.  16,  1857.     Decided  Feb.  27,  1857. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Lou- 
isiana. 

Messrs.  Miles  Taylor,  Drant  &  Horner,  and 
Owen  4t  Vose,  for  plaintiff  in  error. 
Mr.  J.  P.  Benjamin,  for  defendant  in  error. 
Tlie  brief  of  Mr.  Taylor  is  given  in  the  re- 
port of  the  preceding  case  of  Bulkley  v.  Honold. 

Mr.  Justice  Curtis  delivered  the  opinion  of 
the  court: 

This  case  depends  on  the  same  facts  _  and 
principles  as  the  preceding  ca»e,  and  the  judg- 
ment of  the  Circuit  Court  therein  is  affirmed. 
606 


*THE  UNITED  STATES,  Appts.,  [*86S 

v. 

THOMAS    W.    SUTHERLAND,    Guardian    of 

Victoria,  Isabel,  Miguel,  and  Helina,  Minor 

Children  of  Miguel  De  Pedroreno,  Deceased. 

(See  8.  C.  19  How.  363-366.) 

Description  in  Mexican  patent  not  vrnd  for  on- 
oertainty. 

A  description  of  tbe  land  In  a  Mexican  patent  of 
espedleote  as  follows:  "A  tract  of  land  known  by 
the  name  of  'El  Cajon,'  near  tbe  mission  of  San 
Uleeo,"  Is  not  void  for  ancertaioty. 

Those  who  allege  It  Is  void  for  uncertainty  moat 
prove  either  that  there  are  two  estates  called  "Bl 
CaJon"  near  tbe  mission  of  San  Diego,  to  which  tbe 
description  would  equally  apply.  Id  which  ease  It 
would  be  void  for  ambiguity ;  or  they  must  prove 
that  there  Is  no  estate  or  property  known  by  tbat 
name  about  San  Diego. 

But  tbe  land  In  the  patent  Is  further  described  aa 
"that  which  the  dlseOo  attached  to  the  eapedlente 
expresses." 

There  is  no  evidence  whatever  that,  with  the  as- 
sistance of  this  map,  a  surveyor  would  And  any 
difficulty  In  locating  It. 

Argued  Feb.  17,  1857.    Decided  March  5,  1857. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  (Cal- 
ifornia. 
The  case  is  stated  by  the  court. 
Mr.  C.  Gushing,  Atty-Gen.,  for  the  appel- 
lants: 

1.  The  grant  ia  void  for  uncertainty. 

2.  No  sufficient  juridical  possession  has  been 

?:iven,  so  as  to  define  the  grant  and  segregate  it 
rom  public  domain.    The  alleged  survey  doe* 
not  conform  to  the  grant  in  any  respect. 

The  alleged  investiture  of  juridical  posses- 
sion was  after  the  functions  of  Mexican  officials 
had  ceased  in  California. 

This  case  is  distinguished  from  Fremont's, 
because  that  grant  specified  a  quantity  to  which 
the  grantee  was  entitled.  Here  there  was  no 
quantity  specified,  and  nothing  made  certain 
by  survey  and  position. 

3.  The  grant  itself  contains  a  condition  prece- 
dent, which  is  not  shown  to  have  been  per- 
formed. 

Mr.  Robert  Rose,  for  the  appellees: 

The  want  of  judicial  possession,  is  no  objec- 
tion to  the  validity  of  the  claim. 

Frtoont  v.  The  U.  S.  17  How.  562;  U.  8. 
V.  Larkin,  18  How.  557;  U.  S.  v.  Reading,  18 
How.  6. 

The  condition  to  pay  the  debt  to  Pedrorena, 
is  a  matter  in  which  the  United  States  have  no 
concern.    It  is  a  condition  subsequent. 

The  land  conceded  is  identified  by  the  map 
annexed  to  the  grant.  Upon  the  final  confirma- 
tion by  this  court,  it  will  be  the  duty  of  tho 
Surveyor-General  of  the  United  States  for  Cal- 
ifornia to  make  an  accurate  survey,  and  to  for- 
nish  plates  of  the  same. 

9  SUt.  at  L.  633. 

Mr.  Justice  Grier  delivered  the  opinion  of  tlM 
court: 

The  defendants  in  error  filed  their  petition 
before  the  Board  of  Commissioner*  for  aaoer- 
taining  and  settling  private  land  Claims  in 
California,  claiming  "a  tract  of  land  called  'Kl 
Cajon/    containing    eleven    aitioa    de    ganado 
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mayor,  situated  in  the  County  of  San  Diego, 
by  virtue  of  a  grant  in  fee  made  to  their  niotli- 
er,  Doiia  Maria  Antonio  Estudillo  de  Pedrorena, 
by  Pio  Pico,  Governor  of  California,  bearing 
date  23d  of  Sept.  1845,  and  approved  by  the 
Territorial  Deputation  on  the  3d  of  October, 
1846." 

The  only  question  arising  in  this  case, 
which  has  not  been  disposed  of  in  former  de- 
cisions of  this  court,  is  the  objection  "that  the 
grant  is  void  for  uncertainty,"  because  it  de- 
tines  neither  boundaries  nor  quantity.  The  au- 
thenticity of  the  grant  and  confirmation  are 
pioved,  and  do  not  appear  to  have  been  dis- 
puted before  the  commissioners.  It  is  in  evi- 
dence, also,  that  Dofla  Maria  and  her  husband 
went  into  possession  of  the  place  called  "El 
C'ajon"  in  the  year  1846,  and  have  made  it 
"the  best  cultivated  ranclio  in  the  country 
about  San  Diego."  It  had  formerly  belonged 
to  the  mission  of  San  Diego.  The  mission  was 
in  debt  to  the  husband  of  Dofla  Maria,  and 
agreed  to  transfer  their  right  of  occupancy  on 
this  rancho  to  her,  in  satisfaction  of  her  hus- 
band's debt. 

Judicial  possession  was  not  delivered  till 
September,  1846,  after  the  establishmpiit  of  the 
American  authority,  which  was  in  July  of  that 
year.  x\nd  whether  void  or  valid,  the  espedi- 
ente  of  possession  made  by  the  officer,  San- 
S«4*]  tiago  E.  Arguello  (who  'could  not  get 
the  assistance  of  a  surveyor),  seems  to  throw 
little  light  on  the  subject  of  precise  boundary. 

liut,  under  the  circumstances,  the  want  of 
such  juridical  delivery  of  possciision  will  not 
aiTect  the  title  of  the  petitioners,  unless  the 
grant  be  absolutely  void  for  uncertainty.  The 
description  of  the  land  granted  is  to  be  found 
in  the  following  language  in  the  jmtent  or  es- 
l>ediente:  "A  tract  of  land  known  by  the  name 
of  'El  Cajon,'  near  the  mission  of  San  Diego." 
And  again:  "The  land  of  which  grant  is  made 
is  that  which  the  map  (diseflo)  attached  to  the 
re»|X!ctive  espediente  expresses,"  etc.  "The 
judge  who  may  give  the  possession  shall  inform 
the  government  of  the  number  of  sitios  de  gan- 
ado  mayor  it  contains. 

In  construing  grants  of  land  in  California, 
made  under  the  S|>anish  or  Mexican  authori- 
ties, we  must  take  into  view  the  state  of  the 
vountri'  and  the  policy  of  the  government.  The 
{lopulation  of  California  before  its  transfer  to 
the  United  States  was  very  sparse,  consisting 
chiefly  of  a  few  military  posts  and  some  incon- 
siderable villages.  The  millions  of  acres  of 
land  around  them,  with  the  exception  of  a  mis- 
sion or  a  rancho  on  some  favored  spot,  were 
'  uninhabited  and  uncultivated.  It  was  the  in- 
terest and  the  policy  of  the  King  of  Spain,  and 
afterwards  of  the  Mexican  Government,  to 
make  lilieral  grants  of  these  lands  to  those  who 
would  engage  to  colonize  or  settle  upon  them. 
Where  land  is  plenty  and  labor  scarce,  pastur- 
age and  raising  of  cattle  promised  the  great- 
est reward  with  the  least  labor.  Hence,  per- 
sons who  established  ranchos  required  and 
readily  received  grants  of  large  tracts  of  coun- 
try as  a  range  for  pasturage  for  their  numerous 
herds.  Under  such  circumstances,  land  was 
not  estimated  by  acres  or  arpcnts.  A  square 
league,  or  sitio  de  ganado  mayor,  appears  to 
have  been  the  only  unit  in  estimating  the  su- 
perficies of  land.  Eleven  of  these  leagues  wat 
Ifi  Ij.  ed. 


the  usual  extent  for  a  rancho  grant.  If  more 
or  less  was  intended  in  the  grant,  it  was  care- 
fully stated.  Surveying  instruments  or  sur- 
veyors were  seldom  to  lie  obtained  in  distant 
locations.  The  applicant  for  land  usually  ac- 
companied his  petition  with  a  diseflo,  or  map, 
showing  the  natural  boundaries  or  monuments 
of  the  tract  desired.  These  were  usually  rivers, 
creeks,  rivulets,  hills,  and  mountain  ranges. 
The  distances  between  these  monuments  were 
often  estimated  at  about  so  many  leagues,  and 
fractions  of  this  unit  little  regarded.  To  those 
who  deal  out  land  by  the  acre,  such  monuments 
as  hills,  mountains,  etc.,  though  fixed,  would 
appear  rather  as  vague  and  imcertain  boundary 
lines.  But  where  land  had  no  value,  and  the 
unit  of  measurement  was  a  league,  such  monu- 
ments were  considered  to  be  sulliciently  certain. 
'Since  this  country'  has  become  a  part  [*3(I5 
of  the  United  States,  these  extensive  rancho 
grants,  which  then  had  little  value,  have  now 
become  very  large  and  very  valuable  estates. 
Thoy  have  been  denounced  as  "enormous  mo- 
noiKilies,  princedoms,"  etc..  and  this  court  have 
been  urged  to  deny  to  the  grantees  what  it  is 
assumed  the  former  governments  have  too  lib- 
erally and  lavishly  granted.  This  rhetoric 
might  have  a  just  iniliienee,  when  urged  to 
those  who  have  a  right  to  give  or  refuse.  Out 
the  United  States  have  bound  themselves  by 
a  Treaty  to  acknowledge  and  protect  all  bona 
fide  titles  granted  by  the  previous  government; 
and  this  court  have  no  discretion  to  enlarge  or 
curtail  such  grants,  to  suit  our  own  sense  of 
projierty,  or  defeat  just  claims,  however  exten- 
tive,  by  stringent  technical  rules  of  construc- 
tion, to  which  they  were  not  originally  sub- 
jected. 

The  imtcnt  to  the  claimant's  mother  confers 
a  title  in  foe  to  an  estate  ''known  by  the  name 
of  'El  Cajon,'"  or  the  "The  Chest."  It  de- 
8cril>es  it  as  lying  "near  the  mission  of  San 
Diego."  It  therefore  tts>imies  that  there  is  an 
estate  or  rancho  having  such  a  name,  and 
having  some  known  l)onndarles. 

It  is  prima  facie  evidence  of  such  a  fact. 
Those  who  allege  that  it  is  void  for  uncertain- 
ty, must  prove  either  that  there  are  two  estates 
called  "El  Cajon,"  near  the  mission  of  San 
Diego,  to  which  the  description  in  the  patent 
woiud  equally  apply;  in  such  case  it  would  be 
void  for  ambiguity;  or  they  must  prove  that 
there  is  no  estate  or  property  known  by  that 
name  about  San  Diego.  But  there  is  not  a 
particle  of  such  evidence  to  be  found  on  the 
record,  nor  was  such  a  defense  set  up  before 
the  commissioners.  For  anything  that  appears, 
the  "Kl  Cajon"  was  as  well  known  as  San 
Diego  itself.  Hut  the  descri|)tion  of  the  pat- 
ent does  not  end  here;  it  is  further  described 
as  "that  which  the  di«cflo  attached  to  the  es- 
pediente ex  p:  esses."  This  map  or  survey  is 
thus  made  a  part  of  the  patent  for  the  purpose 
of  description.  It  exhibits  a  circular  valley 
surrounded  by  hills  or  mountains,  except  at  a 
narrow  outlet  on  the  eastern  iKumdary.  where 
a  stream  of  water  passes  out.  The  course  of 
the  stream  through  the  valley  is  traced,  as  also 
are  the  roads.  The  position  of  corrals,  ranchos, 
cottages,  etc.,  are  carefully  noted;  on  the  east, 
a  hill  or  mountain  bounds  the  valley  called 
"El  Cajon ;"  on  the  west,  "Cerro  del  Porsuele" 
''Cerro  de  la  and  Mesa;"  the  northern  boundary, 
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08  a  continuous  circular  hill  or  mounta.j,  with- 
out a  name;  the  southern  are  broken  hills, 
called  "Lomas  Altas."  The  cardinal  points  of 
the  compass  are  given,  and  a  scale  of  measure- 
ment, a  single  glance  at  which  would  show  that 
the  valley  traced  according  to  that  scale  would 
contain  about  ten  leagues,  or  possibly  eleven, 
the  usual  allowance  for  such  estates.  There  is 
SO**]  no  evidence  whatever,  'tending  to  show 
that,  with  the  assistance  of  this  map,  a  sur- 
veyor would  find  any  difficulty  in  locating  it 
according  to  its  calls. 

In  the  cases  of  Fremont  and  of  Larkin,  the 
grants  were  much  more  vague  than  the  pres- 
ent, and  the  same  remark  which  was  made  in 
the  latter  case  will  equally  apply  to  this:  "No 
question  appears  to  have  been  made  as  to  the 
practicability  of  locating  the  grant  in  the 
tribunals  below,  nor  do  we  see  any  ground  upon 
which  such  a  question  could  have  been  prop- 
erly raised  in  the  case." 

The  judgment  is,  therefore,  affirmed. 

Dissenting,  Mr.  Justice  DanieL 


ROSWELL  BEEBE  et  al.,  Appts., 

y. 

WILLIAM  RUSSELL. 

(See  S.  C.  19  How.  283-287.) 

Final  decree — reference  to  take  account  and  re- 
port, not. 

A  decree  referring  It  to  a  master  to  take  an  ae- 
connt.  upon  the  evidence  and  examinatloD  of  parties, 
and  to  decide  allowances,  and  report  to  the  court, 
is  not  final,  and  this  court  has  no  Jurisdiction  of  an 
appeal  therefrom.  ^         ,  .     ^ 

The  whole  controversy  baa  not  been  determined, 
nor  does  It  appear  that  the  sum  ascertained  would 
exceed  $2,000. 

Wbltlna  v.  Bank  of  U.  8.  18  Pet.  6 ;  Mlchaud  v. 
GIrod,  4  HOW.  503 ;  Forsay  v.  Conrad,  6  How.  202 ; 
considered. 

Submitted  Feb.  18,  1867.    Decided  Mar.  5,  1857. 

THE  bill  in  this  case  was  filed  in  the  Circuit 
C!ourt  of  the  United  States  for  the  District 
of  Arkansas,  by  the  appellee  against  the  ap- 
pellants, to  recover  certain  premises,  and  for 
an  accounting  of  rents  and  profits  thereof. 

The  court  below  decrewl  in  favor  of  the  com- 
plainant, and  referred  the  case  to  a  master,  to 
take  an  account  of  the  rents  and  profits,  and  re- 
port the  sum  ascertained  at  the  next  term  of 
the  court.  The  defendants  thereupon  brought 
the  case  here  on  appeal.  _  _  _ 

A  further  statement  appears  in  the  opinion 
of  the.  court. 

Mr.  A.  H.  Lawrence  for  the  appellants. 

Mr.  Albert  Pike  for  the  appellee. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Arkansas. 

We  find,  from  our  examination  of  the  record, 
that  the  decree  from  which  this  appeal  has  bepii 
taken  is  not  final,  within  the  meaning  of  the 
AcU  of  Congress  of  1780  and  1803.     It  will 


Note. — What  Is  a  "flnal  decree,"  or  jodgment.  of 
state,  or  other  court — see  note  to  Gibbons  ».  Ogden, 
6  I,,  ed.  U.  S.  302. 
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therefore  be  dismissed  for  a  want  of  jurisdic- 
tion. The  right  of  appeal  is  conferred,  defined, 
and  regulated,  by  the  2d  section  of  the  Act 
of  March  2,  1803,  which,  however,  adopts  and 
applies  the  regulations  prescribed  by  the  22d, 
23d  and  24th  sections  of  the  Judiciary  Act  of 
the  24th  September,  1789,  ch.  20,  respecting 
writs  of  error.  The  language  of  both  is,  that 
final  judgment  and  decrees,  rendered  in  any 
circuit,  etc.,  etc.,  may  be  reviewed  in  the  Su- 
preme Court,  where  the  matter  in  dispute,  ex- 
clusive of  costs,  shall  exceed  the  sum  or  value 
of  $2,000.  It  has  been  the  object  of  this  court 
at  all  times,  though  an  accidental  deviation 
may  be  found,  to  restrict  the  cases  which  have 
been  brought  to  this  court,  either  by  appeal  or 
by  writ  of  error,  to  those  in  which  the  rigbtn 
of  the  parties  have  been  fully  and  finally  deter- 
mined or  judgments  or  decrees  in  the  court  be- 
low, whether  they  were  cases  in  admiralty,  in 
equity,  or  common  law.  In  the  case  of  The 
Palmyra,  10  Wheat.  602,  where,  in  a  libel  for 
a  tortious  seizure,  restitution  with  costs  and 
damages  had  been  decreed,  but  the  damages 
had  not  been  assessed,  this  court  held  that  the 
decree  was  not  final,  and  dismissed  the  appeal. 
It  said,  "the  decree  of  the  Circuit  Court  wan 
not  final  in  the  sense  of  the  Act  of  Congress. 
The  damages  remain  undisposed  of,  and  an  ap- 
peal may  still  lie  upon  that  part  of  the  decree 
awarding  damages.  The  whole  cause  is  not, 
therefore,  finally  determined  in  the  Circuit 
Court,  and  we  are  of  the  opinion  that  the  cause 
cannot  be  divided  so  as  to  bring  up  distinct 
partn  of  it."  This  court  also  ruled,  in  Brown 
V.  Swann,  9  Pet.  1,  that  a  decree  enjoining  a 
judgment  at  law  taxing  a  sum  which  remained 
to  be  ascertained  with  precision,  was  not  final, 
to  permit  an  appeal  from  it.  We  might  multi- 
ply citations  from  the  reports  of  this  court,  to 
show  its  caution  upon  tliis  subject.  We  feel 
very  confident  no  case  has  been  decided  by  it, 
when  the  question  of  the  finality  of  a  decree  or 
judgment  has  been  brought  to  its  notice,  in 
which  the  distinction  between  final  and  inter- 
locutory decrees  has  not  been  regard^  as  it 
was  meant  to  be  by  the  legislation  of  Congress, 
and  as  it  was  understood  by  the  courts  in  En- 
gland and  in  this  country  before  Consress  acted 
upon  the  'subject.  A  decree  is  under-  ['tSU 
stood  to  be  interlocutory  whenever  an  inquiry 
as  to  matter  of  law  or  fact  is  directed,  prepara- 
tory to  a  flnal  decision.  1  New  322.  And  we 
find  it  stated  in  the  second  volume  of  Perkins' 
Daniel's  Chancery  Practice,  1193,  "that  the 
most  usual  ground  for  not  making  a  perfect 
decree  in  the  first  instance,  is  the  necessity 
which  frequently  exists,  for  a  reference  to  a 
master  of  the  court,  to  make  inquiries,  or  take 
accounts,  or  sell  estates,  and  adjust  other  mat- 
ters which  arc  necessary  to  be  disposed  of,  be- 
fore a  complete  decision  can  be.  come  to  upon 
the  subject  matter  of  the  suit.'.  When  a  decree 
finally  decides  and  disposes  of  the  whole  raeritn 
of  the  cause,  and  reserves  no  further  questions 
or  directions  for  the  future  judgment  of  the 
court,  so  that  it  will  not  be  necessary  to  brini; 
the  cause  again  before  the  court  for  it*  final 
decision,  it  is  a  final  decree.  It  is  true  a  decree 
may  be  final  although  it  directs  a  reference  to 
a  master,  if  all  the  consequential  directions  de- 
pending upon  the  result  of  the  master's  report 
are  contained  in  the  decree,  so  that  no  further 
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'decree  of  the  court  will  be  necessary,  upon  the 
oonflrmation  of  the  report,  to  give  the  parties 
the  entire  and  full  benefit  of  the  previous  de- 
cision of  the  court.  Mills  t.  Hoag,  7  Paige, 
18. 

Testing,   then,  this  decree  by  the  citations 
just  given    from   Daniel's   Chancery   Practice, 
from  the  case  of  Mills  v.  Hoag,  our  inquiry  is, 
whether  further  action  of  the  court  in  the  na- 
ture of  a  decree  would  not  be  necessary  to  give 
to  the  defendant  in  error  the  benefit  of  the 
"rents  and  profits  received  by  the  defendants 
in  the  court  below,  or  which  could  or  ought  to 
have  been  received  by  them,  or  any  of  them, 
for  any  part  of  the  premises,"  which  it  had 
directed   tlie   defendants   to   surrender  to   the 
complainant ;  and  whether  the  court's  direction 
to  the  master,  how  he  should  take  the  accounts 
of  rents  and  proKts,  and  that  no  allQ>»:ances  were 
to  be  made  by  the  master  for  improvements 
which  the  defendants  had  made,  and  that  no 
account  of  rent  was  to  be  taken  upon  perma- 
nent  and    valuable    improvements    erected    by 
them,  do  not  involve  rights  in  the  respective 
parties,  and  a  pecuniary  uncertainty  in  respect 
to  the  sum  to  be  paid  by  the  defendant,  which 
are  only  made  certain  and  operative  by  a  de- 
cree  of  the   court   upon   the  master's   report 
The  court's  direction  was,  "that  it  be  referred 
to  the  mii«tor.  to  take  an  account  of  the  renti 
and  proflts  received,  or  which  could  and  ought 
to  have  been  received,  by  the  defendants,  or 
any  of  them,  for  any  part  of  the  said  premises ; 
that  he  take  such  an  account  distributively  as 
to  the  said  Ashley  and  Beebe,  in  the  lifetime 
of  Ashley,  and  as  to  his  heirs  since  his  death, 
and  as  to  said  G.  C.  Walker  since  his  par- 
phases;   that  he  make  no  allowances  for  im- 
286*]  provcments  made  *by  them,  or  either  of 
them,  and  take  no  account  of  rent  upon  per- 
manent and  valuable  improvements  erected  by 
them;  and  that  he  report  to  the  court  here,  at 
the  next  term  thereof.     And  it  is  further  or- 
dered, etc.,  that  the  defendants  do  pay  the  costs 
of  this  suit."     Thus  leaving  a  sum  to  be  as- 
certained with   precision  by  the  master  from 
different  elements,  from  which  he  is  directed 
to  make  up  the  account,  and  those  not  merely 
consequential  from   the  previous  directions  of 
the  decree.     Further,  a  decree  from  which  an 
appeal  may  be  taken  must  not  only  be  final, 
but  it  must  be  one  in  which  the  matter  in  dis- 
pute, exclusive  of  coi>ts,  shall  exceed  the  sum 
or  value  of  $2,000.    The  value  of  the  subject 
matter  in  controversy  may  be  shown  from  the 
record,  or  by  evidence  aliunde,  when  it  is  dis- 
puted: and  in  this  case  the  record  discloses  that 
to  he  such  as  would  give  the  court  jurisdiction ; 
bat  the  decree  also  shows  that  a  sum  is  still  un- 
ascertaine<l  between  the  parties,  which  may  or 
may  not  exceed  $2,000,  and  if  it  does,  which 
may  be  the  subject  of  another  appeal.    The  ob- 
ject of  the  law,  and  the  interpretation  of  it  by 
this  court,  is  to  prevent  a  case  from  coming  tu 
it  from  the  courts  below,  in  which  the  whole 
controversy   has   not   been   determined   finally, 
and  that  the  same  may  be  done  in  this  court. 
VVc  say,  "in  which  the  whole  controversy  has 
not  been  determined."     Wherever  it  has  been, 
and  ministerial  duties  are  only  to  be  performed, 
though  that  be  to  ascertain  an  amount  due,  the 
<lecroe  is  final. 

But  the  reference  of  a  case  to  a  master,  to 
a&  li.  ed. 


take  an  account  upon  evidence,  and  from  the 
examination  of  the  parties,  and  to  make  or  not 
to  make  allowances  affecting  the  rights  of  the 
parties,  and  to  report  his  results  to  the  court, 
IS  pot  a  final  decree ;  be«cause  his  report  is  sub- 
ject to  exceptions  from  either  side,  which  must 
be  brought  to  the  notice  of  the  court  befqre  it 
can  be  available.  It  can  only  be  made  so  by 
the  courts  overruling  the  exceptions,  or  by  an 
order  confirming  the  report,  with  a  final  de- 
cree for  its  appropriation  and  payment.  We 
have  just  said,  the  decree  is  final  when  minis-  / 
terial  duties  are  only  to  be  done  to  ascertain  a  / 
sum  due.  The  case  of  Ray  v.  Law,  in  3  C  ranch, 
170,  is  an  instance.  It  was  then  ruled  by  this 
court,  that  a  decree  for  a  sale  under  a  mort- 
gage is  such  a  final  decree  as  may  be  appealed 
from.  Afterwards,  when  that  case  was  cited 
in  the  case  of  The  Palmyra,  10  Wheat.  202, 
Marshal],  Chief  Justice,  said  for  the  court: 
"In  that  case,  which  was  an  appeal  in  an  equi- 
ty cause,  there  was  a  decree  of  foreclosure  and 
sale  of  the  mortgaged  property.  The  sale  could 
only  be  ordered  after  an  account  taken,  or  the 
sum  due  on  the  mortgage  ascertained  in  some 
other  way.  And  the  usual  decree  is,  that  un- 
less the  defendant  shall  pay  that  sura  in 
*a  given  time,  the  estate  shall  be  sold.  [*287 
The  decree  of  sale,  therefore,  is  in  such  a  case 
final  upon  the  rights  of  parties  in  controversy, 
and  leaves  ministerial  duties  only  to  be  per- 
formed." In  such  a  case  the  direction  is  but  a 
consequence  of  the  decree,  and  no  further  decree 
is  necessary.  So  a  decree  upon  the  coming  in 
of  the  master's  report  on  a  bill  for  specific  per- 
formance, ascertaining  the  quantity  of  land  to 
be  conveyed,  and  the  balance  of  money  to  be 
paid,  and  that  the  conveyance  should  be  exe- 
cuted on  such  balance  being  tendered,  is  a  final 
decree.  Travis  v.  Waters,  1  Johns.  Ch.  85.  But 
in  the  last  case  cited,  it  would  not  have  been 
final  if  the  decree  had  not  directed  the  convey- 
ance of  the  land  upon  the  sum  found  by  the 
master  being  tendered. 

It  has  been  supposed  that  this  court  did  not 
apply  its  present  interpretation  of  the  laws  reg- 
ulating appeal  in  the  cases  of  Whiting  v.  Bank 
of  the  United  SUtes,  13  Pet.  6;  of  Michaud  v. 
Girod,  4  How.  503,  and  in  Forgay  et  al.  ▼. 
Conrad,  in  G  How.  201.  It  is,  however,  not 
so.  Whiting's  case,  in  that  part  of  it  relating 
to  appeals,  was  only  what  this  court  had  said 
in  Kay  ▼.  Law,  in  the  case  of  The  Palmyra, 
before  cited,  that  a  decree  of  foreclosure  and 
sale  is  final  upon  the  merits  of  the  controversy, 
and  an  apjical  lies  therefrom.  In  Michaud  v. 
Girod,  no  such  point  was  made  in  the  argu- 
ment of  it,  nor  touched  upon  in  the  opinion  of 
the  court.  In  Forgay's  case,  it  was  made  upon 
the  decree  given  by  the  court  below,  and  it  was 
adjudged  by  this  court  to  be  final,  to  give  this 
court  jurisdiction  of  it.  But  it  was  so,  upon 
the  ground  that  the  whole  merits  of  the  con- 
troversy between  the  parties  had  been  deter- 
mined, that  execution  had  been  awarded,  and 
that  the  case  had  been  referred  to  the  master 
merely  for  the  purpose  of  adjusting  the  ac- 
counts. The  fact  is,  the  order  of  the  court  in 
tluit  case  for  referring  it  to  a  master  was  pecu- 
liar, making  it  doubtful,  if  it  could  in  any  way 
control  or  qualify  the  antecedent  decree  of  the 
court  upou  the  whole  merits  of  the  contro- 
versy, or  modify  it  in  any  way,  except  upon  a 
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Setition  for  a  rehearing.  We  refer  to  the  case, 
owcver,  with  confidence,  to  show  that  the 
reasoning  of  the  opinion  is  cautionary  upon 
the  subject  of  bringing  appeals,  and  confirm- 
atory of  what  we  have  said  in  this  case. 

We  dismiss  the  case,  the  court  not  having  ju- 
risdiction of  the  appeal. 


288»]  'TERREXCE  FARRELLY,  Edward  0. 
Morton  et  al.,  Heirs  and  Representatives  of 
Frederic  Xotribe,  Appts., 

V. 

WILLIAM  W.  WOODFOLK. 

(See  S.  C.  10  How.  288-280.) 

A  derree  referrlDc  the  catiso  to  a  master  to  state 
an  account,  on  tcatTmon;  and  ezamlDatlon  of  par- 
ties Is  im  Intprlocutorv  and  not  a  ttaal  decree,  and 
tbis  court  has  no  JarlRdlctlon  of  nn  appeal  there- 
from.   Sec  Beebe  t.  Rasscll,  ante  6tt8. 

Submitted  Feb.  18,  1857.    Decided  Mar.  5,  1857. 

APPEAL  from  the  Circuit  CJourt  of  the  Unit- 
ed States  for  the  Eastern  District  of  Ar- 
Icansas. 

The  point  upon  which  the  case  ia  decided, 
appears  in  the  opinion  of  the  court. 
Mr.  Albert  Pike  for  the  appellants. 
Mr.  R.  J.  Meigs  for  the  appellee. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

The  case  having  been  submitted  to  the  court 
upon  printed  arguments,  we  find  from  an  ex- 
amination of  the  record  that  the  appeal  has 
been  prematurely  taken  from  an  interlocutory 
and  not  a  final  decree. 

After  reciting  such  facts  in  the  case  as  the 
court  deemed  to  be  necessary  for  understand- 
ing the  subject  matter  of  controversy,  and  the 
court's  directions  in  respect  to  the  riglits  of  the 
complainant,  the  court  then  orders  that  the 
cause  shall  be  referre<1  to  the  cleric  of  the  court 
as  a  special  master  in  chancery,  to  take  and 
state  an  account  of  the  sum  for  which  tlie  lands 
are  bound  under  the  mortgage  exhibitpd  in  the 
pleadings  in  the  cause:  and  also  to  take  and 
state  an  account,  showing  what  money  and 
property  Jlorton  and  his  wife,  and  Mary  T. 
Notribe,  widow  of  Frederic  Notribe,  have  sev- 
erally received,  and  are  entitled  to  receive, 
which  were  of  the  estate  of  Frederic  Notribe 
at  the  time  of  his  death ;  and  a  further  ucrount, 
showing  what  portion  of  the  said  estate,  if  any, 
rciiKtins  to  be  administered,  setting  forth  all 
particulars  thereof  as  far  as  practicable,  and  if 
necessary  to  the  due  execution  of  this  order.  And 
the  master  is  directed  to  call  for  and  examine 
on  oath  any  of  the  parties  to  this  suit,  and  also 
to  take  testimony  of  witnesses  touching  any  of 
the  matters  aforesaid,  and  to  make  report  to 
289']  'this  court.  This  is  so  obvlousTy  an  In- 
terlocutory decree,  that  we  do  not  think  it  nec- 
essary to  examine  it  in  detail,  to  show  that  a 
further  and  final  decree  is  neoi-ssary,  to  give  to 
the  complainant  any  of  the  advantages  to  which 
the  court  in  its  previous  directions  has  de- 
clared him  to  be  entitled. 

For  the  rensuns  given  in  the  opinion  iu  the 
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case  of  Roswell  Beebe  et  al.,  appellant*,  v.  Wil- 
liam Russell,  10  How.  283;  we,  therefore,  direct 
this  cause  to  be  dismissed  for  want  of  juris- 
diction. 


WnXIAM  BYERS,  Appellant 

v. 

FRANCIS  SURGET. 

(See  S.  C.  10  How.  303-312.) 

Sato  and  purchase  of  lands,  held  fraudulent. 

Wbere  one  obtained  a  judgment  for  costs.  $30.10. 
against  a  tlrm  In  a  suit  by  one  of  llirra  In  the 
name  of  the  Qrm,  long  after  Its  dissolution,  upon 
wtalcb  lands  of  a  member  of  tbe  firm,  wlio  was  Ik- 
norant  of  the  suit,  of  14,000  acres,  worth  from  fortj 
to  seventy  thousand  dollars,  were  sold  by  dirrcllon 
of  the  attorney  In  tbe  judgment,  who  bocunie  tbe 
purchaser  for  tbe  sum  of  $9.13%.  and  who  re- 
fused to  accept  In  redemption  of  the  lands  n  iiim 
tendered  more  than  equal  to  tbe  costs  and  exi)pnse«  : 
Held,  that  such  sale  and  purchase  of  the  luudu  was 
frandnlent  and  void,  and  will  be  set  aside. 

Argued  Feb.  18,  1850.     Decided  Mar.  5,  1856. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Ar- 
kansas. 

This  was  a  bill  in  equity,  brought  in  the  Cir- 
cuit Court  of  the  UnitedStates,  by  the  appel- 
lee, to  set  aside  and  annul  as  illegal,  fraudulent 
and  void,  a  judicial  sale  of  the  lands  of  th« 
ap)iellre. 

The  Circuit  Court  rendered  judgment  in  faT- 
or  of  the  complainant. 

The  case  further  appears  in  the  opinion  «f 
the  court. 

.Mr.  Fowler,  counsel  for  the  appellee,  made 
no  argument  in  this  court. 

Messrs.  S.  H.  Hempstead  and  Lawrence,  for 
the  appellee: 

The  lands  in  question  are  described  in  tbe 
pleadings  according  to  the  public  surveys,  and 
amount,  in  quantity,  to  over  14,000  acres,  and 
only  produced  on  sale  $9.13^,  when  worth  in- 
trinsically at  the  time  about  $70,000. 

The  court  set  aside  the  sale  and  annulled 
the  title  of  Byers,  from  which  decree  he  ap- 
pealed. The  case  is  reported  in  Hempst.  0.  C. 
715. 

The  inadequacy  of  the  consideration  is  so 
enormous  as  to  shock  the  conscience. 

1  Sto.  Eq.  246:  Livingstone  v.  Byrne,  II 
Johns.  5G6;  Williamson  v.  Dale,  3  Johns.  Oh. 
202;  Osgood  v.  Franklin,  2  Johns.  Ch.  23-20; 
Hardy  v.  Heard,  15  Ark.  184,  189;  Sherry  t. 
Lockwood,  1  Carter  (Ind.)  676;  McMichaei  v. 
McDermott,  17  Pa.  St.  353;  Cowgill  v.  Cahoon, 
3  Harr.  Del.  23 ;  3  Harr.  494 ;  Addison  v.  Crow, 
5  Dana,  271:  tiroff  v.  Jones,  6  Wend.  622: 
Tiernan  v.  Wilson,  6  Johns.  Ch.  411:  Swope  v. 
.\rder}-.  5  Ind.  213;  Franklin  v.  Osgood,  14 
Johns.  527. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

The  appellee,  Francis  Surget,  a  citircn  of  the 
State  of  .Mississippi,  instituted  his  suit  in  eq- 
uity in  the  Circuit  Court  of  tbe  United  States 
for  the  Eastern  District  of  Arkansas,  against 
the  appellant,  the  object  of  which  suit  was  to 
annul  as  fraudulent  and  void,  a  sale  of  lands 
belonging  to  the  appellee,  made  by  the  sheriff 
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of  Jackson,  in  Arkansas,  on  tlie  18th  of  May, 
1846.  These  lands  situated  in  the  county  and 
State  above  mentioned,  are  described  in  the 
pleadings  according  to  the  public  surveys, 
amounting  to  more  than  14.000  acres,  and 
estimated  in  value  at  from  forty  to  seventy 
thousand  dollars,  and  were  sold  by  the  sheriff 
in  satisfaction  of  a  claim  for  $39,  and  con- 
veyed to  the  appellant  for  the  sum  of  $9.13^. 
The  Circuit  Court  having  pronounced  the 
sale  and  conveyance  fraudulent  and  void,  and 
decreed  a  surrender  and  reconveyance  of  the 
lands  by  the  appellant  to  the  appellee,  the  for- 
mer party  has  appealed  from  that  decree  to 
this  court. 

The  facts  of  this  cause,  as  collated  from  the 
pleadings,  and  aa  established  by  the  proofs,  are 
substantially  as  follows:   the  appellee,  during 
the  year  1835,  separately,  and  in  his  individual 
right,   entered   and   purchased   of   the  govern- 
ment of  the  United  States,  at  their  Land  Office 
at  Batesville,  in  the  State  of  Arkansas,  a  num- 
ber of  tracts  or  parcels  of  land,  situated  in  the 
County   of   Jackson,    in    the    State    aforesaid, 
all  of  which  are  known  and  designated  on  the 
plats  of  the  public  surveys,  and  are  enumerated 
and  set  forth  in  the  bill.     In  the  same  year 
(1835)   about  the  10th  of  November,  the  ap- 
pellee, together  with  John  Ker,  Stephen  Dun- 
can, and  William  B.  Duncan,  formed  a  part- 
nership under  the  name  and  style  of  William 
I>.  Duncan  &  Co.,  and   in  the  name   and  behalf  of 
that  firm,  entered  and  purchased  of  the  United 
States,  at  their  Land  Office  at  Batesville,  vari- 
ous other  tracts,  lots  and  parcels  of  land,  lying 
in  the  same  county  and  State,  known  and  des- 
ignated on  the  plaU  of  the  public  surveys,  and 
described  and  set  out  in  the  bill    Sometime  in 
the    year    1836,   the    partnership    of    William 
S05»]  'B.  Duncan  &  Co.  was,  by  mutual  con- 
sent, dissolved ;  and  the  property,  real  and  per- 
sonal, belonging  to  the  firm,  including  the  pur- 
chases and  entries  of  land  made  by  them,  was, 
by  like  consent  divided,  and  the  portion  of  each 
partner  allotted  to  him,  and  by  him  held  in  sev- 
eralty.   The  portions  assigned  and  allotted,  un- 
der this  distribution  to  Stephen  Duncan  and 
William  B.  Duncan,  as  members  of  the  part- 
nership of  William  B.  Duncan  &  Co.,  are  par- 
ticularly set  out  and  described  in  the  bill.    Sub- 
sequently to  the  dissolution  of  the  partnership 
<if  William  B.  Duncan  &  Co.,  and  to  the  trans- 
fer to  each  partner  of  his  respective  rights  and 
interest  therein,  Stephen  Duncan  and  William 
B.  Duncan,  by  deeds  bearing  date,  the  one  on 
the  29th  of  December,  1836,  and  the  other  on 
the  23d  of  March.  1837,  sold  and  conveyed  to 
the  appellee  in  fee  simple,  together  with  sundry 
other  tracts  and  parcels  of  land,  the  lands,  lots 
and  parcels,  before  mentioned  as  having  been 
transferred  and  assigned  to  said  Stephen  and 
Williani   B.,  as  members  of  the  firm  of  Wil- 
liam B.  Duncan  4  Co.,  all  of  which  lots  and 
parcels  of  land,  so  conveyed  to  the  appellee  by 
Stephen  and  William  B.  Duncan,  as  well  as 
the  portion  thereof  belonging  to  the  appellee, 
as  a  member  of  the  firm  of  William  B.  Dunean 
&,  Co.,  and  the  several  lots  and  parcels  of  land 
originally  and  separately  entered  and  purchased 
by  the  appellee  in  his  own  right,  were  included 
in  the  levy  and  sale  impeachetl  by  the  bill. 

In  the  year  1840,  four  years  after  the  disso- 
lution of  the  firm  of  William   B.  Duncan  ft] 
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Co.,  an  action  was  instituted  in  the  name  of 
that  firm,  by  William  B.  Duncan,  in  the  Circuit 
Court  of  Jackson  County,  in  the  State  of  Ar- 
kansas, against  one  Noadiah  Marsh,  for  a 
breach  of  covenant;  and  in  that  suit,  under 
the  plea  of  a  subsequent  discharge  in  bankrupt- 
cy, the  court  gave  judgment  in  favor  of  the  de- 
fendant for  costs  of  suit. 

Tlie  bill  charges  that  this  suit  instituted 
against  Marsh  was  posterior  in  time  to  the' 
dissolution  of  the  partnership,  and  was  com- 
menced and  prosecuted  without  the  authority 
or  knowledge  of  the  other  members  of  the  re- 
cent partnership,  who  all  resided  beyond  the 
limits  of  the  State  of  Arkansas;  and  further 
avers,  that  the  first  knowledge  of  the  existence 
of  the  suit  on  the  part  of  the  appellee  was  im- 
parted to  him  by  a  communication  informing 
him  of  the  sale  of  his  land.  This  allegation  in 
the  bill  with  respect  to  the  period  at  which  the 
suit  against  Marsh  was  instituted,  and  with 
respect  also  to  the  person  by  whom  instituted, 
and  the  ignorance  on  the  part  of  the  appellee  of 
the  institution  of  that  suit,  is  fully  sustained 
by  the  deposition  of  William  B.  Duncan,  and  by 
the  facts  that  the  deeds  from  the  other  partners 
to  the  appellee,  executed  "after  the  dis-  [*300 
solution,  hear  date  in  the  years  1836  and  1837 ; 
the  action  at  law  against  Marsh  not  having 
been  commenced  until  1840,  Sept.  5th. 

But  should  it  he  conceded  that  the  partner- 
ship was  in  full  existence  at  the  time  of  the  in- 
stitution of  the  suit  against  Marsh,  and  that 
the  suit  had  been  ordered  or  sanctioned  by  the 
firm,  yet  a  judgment  for  costs  against  them, 
upon  a  ground  which  controverted  neither  the 
justice  nor  the  legality  of  their  claim,  present* 
an  anomaly  in  judicial  proceedings,  as  irrecon- 
cilable with  reason  as  it  is  believed  to  be  with- 
out precedent. 

Upon  this  extraordinary  judgment,  the  ap- 
pellant, as  the  attorney  for  the  defendant  in  the 
inferior  court,  assumed  to  himself  the  power  to 
tax  the  costs  adjudged  to  the  defendant;  to  tax 
them  not  in  the  capacity  of  clerk,  the  agent 
created  by  law  for  the  performance  of  that 
service,  nor  in  that  of  the  legal  deputy  or  sub- 
ordinate of  that  officer,  but,  as  it  has  been 
asserted,  as  a  sort  of  amicus  clerici,  and  with 
equal  benevolence,  or  in  order  to  remedy  the 
i^orance  and  imbecility  which,  by  way  of  jus- 
tification of  the  appellant's  acts,  it  is  attempted 
to  be  shown,  characterized  the  ministers  of  the 
law  in  that  unfortunate  locality,  assumed  to 
himself  the  power  and  the  right  not  only  of 
selecting  the  final  process,  but  of  prescribing 
also  the  description  and  the  quantity  of  the 
property  which  he  chose  to  have  seized  in  sat- 
isfaction of  that  process;  of  furnishing  a  list 
of  the  parcels  and  amount  which  he  chose  to 
have  thus  seized ;  of  ordering  the  sheriff  to  levy 
upon  the  whole  of  what  he  had  so  described; 
of  preparing  himself  and  furnishing  to  the  offi- 
cer such  advertisements  for  the  sale  of  the 
prop«rty  levied  upon  as  he  approved;  of  re- 
quiring of  the  aherilT,  under  peril  of  respon- 
sibility for  refusal,  towards  the  satisfaction  of 
an  execution  for  (39.10,  peremptorily  to  make 
sale  of  more  than  fourteen  thousand  acres  of 
land,  estimated  by  the  witnesses  from  forty  to 
seventy  thousand  dollars;  and  finally,  under  a 
proceeding  irregular  in  its  origin,  commenced 
by  himself,  and  by  him  controlled  and  managed 
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to  it  is  consummation,  of  becominj;  the  purchas- 
er of  the  property  estimated  as  above,  for  the 
sum  of  $9.13). 

Such  ia  the  history  of  a  transaction  which  the 
appellant  asks  of  tiiis  court  to  sanction ;  and  it 
seems  pertinent  here  to  inquire,  under  what 
system  of  civil  polity,  under  what  code  of  law 
or  ethics,  a  transaction  like  that  disclosed  by 
the  record  in  this  case  can  be  excused,  or  even 
■palliated?  To  the  appellant  must  necessarily 
'be  imputed  full  knowledge  of  this  transaction; 
he  was  the  attorney  for  the  defendant  in  the 
State  court,  he  is  shown  to  have  been  not  only 
807*]  the  adviser,  but  "virtually  the  executor 
ot  every  step  taken  for  the  enforcement  of  the 
judj;ment  of  that  court:  and,  as  a  lawyer,  it  is 
reasonable  to  presume  that  he  must  have  com- 
prehended the  nature  and  effects  of  the  meas- 
ures adopted  by  him  and  at  his  instance.  The 
bill  impeaches  these  measures  as  bcinf;  con- 
trived by  the  appellant  for  purposes  of  fraud 
And  oppression,  as  is  betrayed — 

1st.  By  the  anomalous  character  of  tlic  judg- 
ment procured  by  the  appellant,  without  no- 
tice or  knowledge  on  the  part  of  the  appellee. 

2d.  By  the  fact,  that  the  process  sued  out 
upon  the  judgment  at  law  was  not  made  out 
t>y  the  only  oflTiccr  legally  authorized  for  that 
purpose,  but  was  calculated,  and  drawn  up, 
and  determined,  and  written  out,  by  the  appel- 
lant himself,  and  by  his  authority  and  direction 
delivered  to  tlie  sheriff,  who  was  ordered  by 
this  same  party  on  what  particular  property 
4uid  to  what  amount  to  levy  the  execution. 

3d.  By  the  facts  that  whatever  notices  or  ad- 
Tertisrmcnts  may  have  been  given  or  prepared 
previously  to  the  sale  of  the  lands  levied  upon, 
were  prepared  not  by  the  sheriff,  but  by  the 
appellant;  and  that  such  as  were  prepared  by 
him  were  not  published  by  the  sheriff  in  the 
mode  prescribed  by  the  law,  previously  to  the 
sale  of  lands  under  execution. 

4th.  By  the  wanton  exopssiveness  of  the  levy 
insisted  on  by  the  appellant;  thi«  being  an 
abuse  of  the  )irocesa  of  the  court,  airl  evidence 
of  a  fraudulent  design,  with  a  view  to  incite 
suspicion,  and  to  deter  purchasers  by  reason  of 
that  suspicion,  and  by  offering  larger  portions 
of  property  than  many  persons  would  be  will- 
ing or  able  to  purchase. 

Sth.  By  the  peremptory  demand  upon  the 
sheriff,  and  in  opposition  to  the  remonstrances 
of  this  officer,  and  under  threats,  in  the  event. 
of  his  refusal,  to  force  a  sale  of  this  large 
amount  of  property,  under  circumstances  cal- 
culated to  insure  its  ruinous  sacrifice. 

Cth.  The  gross   inadequacy  of  consideration  j 
given  by  the  appellant  for  this  large  property; 
an  effect  produced  by  his  own  fraudulent  con- 
trivances. 

The  ground  uixjn  which  the  defendant  be- 
low, the  appellant  here,  has  roste<l  his  ease, 
may  in  substance  l>e  reduced  to  the  two  follow- 
ing positions: 

1.  The  strength  of  his  legal  title  acquired 
under  execution  and  sale,  and  under  the  con- 
veyance from  the  sheriff,  which  execution,  aiile, 
and  conveyance,  he  alleges  were  fair,  and  not 
fraudulent;  and, 

2.  That  sacrifices  of  land  in  the  section  of 
the  State  in  which  this  sale  occurred,  similar 
to  that  complained  of,  were  usual  in  sales  under 
execution. 
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•With  respect  to  the  effect  of  the  [•308 
judgment  at  law,  and  of  the  proceedings  taken 
for  its  enforcement,  it  is  insisted,  in  the  an- 
swer of  the  appellant,  that  this  judgment  hav- 
ing been  rendered  by  a  court  of  competent  au- 
thority, and  still  remaining  unreversed,  neither 
the  validity  of  that  judgment  nor  the  proceed- 
ings in  virtue  thereof  can  now  be  questioned. 

It  is  true,  that  with  respect  to  the  regularity 
of  that  judgment,  or  of  any  legal  errors  in  ob- 
taining it,  this  court  or  the  Circuit  Court  could 
not  take  cognizance,  nor  exercise  any  apiiellate 
power  for  its  reversal;  and  in  any  collateral 
attempt  at  law  to  impeach  that  juilgnient.  it 
must  be  regarded  as  binding  and  operative. 
But  with  any  fraudulent  conduct  of  parties  in 
obtaining  a  judgment,  or  in  attempting  to  avail 
themselves  thereof,  this  court  can  regularly,  as 
could  the  Circuit  Court,  take  ooirtiirjincf.  Sucli 
a  proceeding  is  within  the  le-jitimate  province 
of  courts  of  equity,  and  constitutes  an  exten- 
sive ground  of  their  jurisdiction.  The  true 
and  intrinsic  character  of  proceedings,  as  well 
in  courts  of  law  as  in  pais,  is  alike  subject  to 
the  scrutiny  of  a  court  of  equity,  which  will 
probe,  and  either  sustain  or  annul  them,  ac-- 
cording  to  their  real  character,  and  as  the  ends 
of  justice  may  require. 

With  reference  to  the  conduct  of  the  appel- 
lant, in  procuring  and  enforcing  the  judgment 
at  law,  that  conduct  has  been,  by  the  answer 
of  the  appellant  and  by  the  argimiont  nf  his 
counsel,  sought  to  be  sustained.  U|Min  the  ground 
that,  as  attorney  for  M.irsh,  the  appellant  had 
the  power  and  the  right  to  control  the  judg- 
ment, and  to  cari-y  it  into  effect.  The  power 
and  right  tints  claimed  for  the  appellant,  like 
every  other  right  and  power,  are  l>oundpd  by 
rules  of  law  and  justice,  and  by  consistency 
with  the  rights  of  others.  So  far  as  it  was  nec- 
essary to  maintain  and  enforce  the  legitimate 
interests  of  .Marsh,  it  was  unquestionably  with- 
in the  competency  of  his  attorney  to  interpose: 
but  he  coul.l  not,  in  pursuance  of  whatever  he 
may  have  fancied  legitimate,  or  of  whatever  he 
may  have  deemed  judicious  or  promotive  of  ad- 
vantage to  his  client  or  himself,  usurp  the  au- 
thority and  functions  of  ofliccrs  on  Mliom  the 
law  had  devolved  its  just  administration,  and 
b^  that  the  preservation  of  the  rights  of  the 
citiTien. 

The  offices  of  clerk  and  sheriff  were  never 
designed  to  be  mere  names,  nor  to  be  engines 
and  pretexts,  to  lie  u.sed  at  the  will  of  any  one. 
By  what  authority,  then,  could  the  apjiellant 
assume  the  functions  of  both  clerk  and  sheriff; 
tax  such  costs  as  he  deemed  proper:  order  the 
seizure  of  proix-rty  to  an  amount  entirely  arbi- 
trary, as  his  cupidity  or  indiscretion  might  in- 
cline him,  and  command  peremptorily  llic  sale 
of  the  whole  subject  thus  illegally  and  rapa- 
ciously seized  upon,  without  the  •slight-  [*309 
est  reference  to  the  value  of  the  subject,  in 
comparison  with  the  demand  to  be  satistied.and 
then  to  become  himself  the  possessor  of  the 
subject  thus  sacrificed  by  his  own  irregular  and 
oppres.sive  conduct,  for  a  pretended  considera- 
tion so  trivial  that  it  may  be  considered  as 
nominal  merely  T 

In  justification  or  in  excuse  for  this  assump- 
tion, it  has  been  alleged  and  relied  on  by  thp 
appellant  (though  the  position  is  entirely  un- 
Bustained   by   proof),  that   it   rendered   nMvs- 
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•aiy  by  the  ignorance  of  those  officers  to  whom 
the  duties  of  clerk  and  sheriff  had  been  as- 
signed by  law ;  and  had  become  a  common  prac- 
tice in  the  particular  part  of  the  country  where 
this  proceeding;  occurred.  If  the  position  thus 
taken  be  true  in  fact,  it  rather  aggravates  than 
extenuates  the  wrong  complained  of,  as  it  shows 
that,  by  the  ignorance  or  the  corruption  of 
those  officers  of  the  law,  the  rights  of  the  com- 
plainant had  been  surrendered  to  the  mercy  of 
one  having  a  direct  interest  to  invade  those 
rights.  It  evinces,  moreover,  if  true,  a  prac- 
tice, in  a  profession  heretofore  deemed  enlight- 
ened and  honorable,  highly  calculated  to  bring 
that  profession  into  merited  disrepute. 

Upon  the  question  of  the  illegality  in  the 
sale  for  want  of  notice  by  advertitement,  it  has 
been  insisted  by  the  appellant  that  the  bill  con- 
tains no  charge  with  respect  to  such  illegality, 
and  that,  therefore,  no  proofs  as  to  that  point 
can  be  admitted. 

It  is  undoubtedly  the  rule  in  equity,  as  well 
as  at  law,  that  the  proofs  must  correspond  with 
the  allegations,  and  that  evidence  irrelevant  or 
inapplicable  to  the  latter  will  be  regarded  as 
immaterial.  The  bill  in  this  case  is  less  search- 
ingly  and  minutely  framed  than  it  might  have 
Wen  on  this  particular  point;  yet  it  is  consid- 
ered as  being  sufficiently  comprehensive,  and 
as  sufficiently  specific  at  the  same  time,  to  em- 
brace this  point,  and  to  justify  proofs  in  rela- 
tion thereto. 

It  alleges  as  illegal  and  unwarrantable  the 
taxing  of  the  costs,  the  writing  of  the  execu- 
tion, the  writing  of  the  list  and  description  of 
the  lands  required  to  be  levied  on,  and  the  no- 
tices of  sale  by  the  appellant;  the  manner  of 
publishing  or  putting  those  notices  and  the  pro- 
cee<lings  under  them  at  the  sale — all  as  being 
unwarranted  by  law,  and  as  having  been  con- 
cocted and  carried  out  in  fraud:  all  these  alle- 
gations it  was  competent  to  the  appellee  to 
prove.  The  answer  of  the  appellant — ^after  a 
general  denial  of  fraud  and  unfairness,  and  aft- 
er admitting  the  taxing  of  the  costs,  the  writ- 
ing of  the  execution,  the  description  of  the  land 
to  be  levied  upon,  the  directions  of  the  sherifT, 
and  the  preparation  of  the  advertisements,  all 
by  himself — ^next  insists  upon  the  regularity 
and  propriety  of  all  these  acts.  He  then  pro- 
ceeds to  aVer  the  performance  of  every 
810*]  'prerequisite  of  the  law  with  respect  to 
such  sales.  After  enumerating  these  prerequi- 
sites in  detail,  he  endeavors  to  establish  them 
by  evidence.  He  says  that  the  slicrilT  adver- 
tised the  lands  for  "twenty  days  in  three  of 
the  most  public  places  in  each  township  of  the 
county,  in  conformity  with  the  Statute ;  and  he 
Introduces  the  evidence  of  the  sheriff  and  of 
other  witnesses  to  maintain  these  averments. 

But  in  contravention  of  these  statements  are, 
first,  the  admission  of  the  appellant  tliat  he 
himself,  and  not  the  sherifT,  prepared  the  no- 
tices of  sale;  and  second,  tlic  evidence  of  the 
sheriflT  introduced  and  relied  on  by  the  appel- 
lant, so  far  from  showing  a  compliance  with  the 
requisites  of  the  law,  establishes  the  fact  that 
these  were  violated  and  disregarded;  for  the 
sheriff  declare*  that  he  took  the  list  and  the 
description  of  the  property,  and  the  notices 
prepared  by  the  appellant;  and  this  officer  ad- 
mits that  he  did  not  put  up  advertisements, 
cither  in  number  or  locality,  m  required  by 
16  Ii.  «d. 


law,  nor  could  he  swear  to  such  a  proceeding 
by  him.  He  says  it  was  his  practice  to  set  up 
advertisements  in  places  in  which  it  was  con- 
venient for  him  to  do  so,  and  to  hand  over  oth- 
er notices  to  persons  in  whom  he  had  confidence. 

Here,  then,  is  proof,  supplied  by  the  appel- 
lant, that  the  law  had  not  been  complied  with. 
The  acts  of  an  official  deputy  are  evidence  of 
the  acts  of  his  principal,  and  are  binding  on  all 
who  fall  within  the  legal  scope  of  those  acts. 
But  it  is  not  perceived  how  the  rights  of  suit- 
ors can  be  at  all  dependent  upon  the  unofficial 
and  individual  confidence  of  one  officer,  even 
when  that  confidence  may  not  have  been  mis- 
placed. In  this  case,  there  is  no  proof  that  it 
has  been  fulfilled;  for  no  person  shows  that  the 
notices  had  been  in  fact  put  up  and  published 
according  to  the  Statute.  The  mere  belief,  eith- ' 
er  of  the  sheriff  or  any  other  person,  can  have 
no  operation  where  the  law' calls  for  full  legal 
proof. 

The  objections  here  stated  cannot  be  deemed 
narrow  or  technical  with  reference  to  a  case  like 
the  present — a  case  presenting  no  claim  to  fa- 
vor either  in  law  or  m  equity;  a  case  in  which 
the  respondent  was  and  is  bound  to  pursue 
the  hair  line  of  legal  and  formal  strictness, 
and  from  which,  if  he  deviate  in  never  so  small 
a  degree  he  is  doomed  to  fall.  The  conduct  of 
the  defendant,  in  all  that  he  has  done  himself, 
and  in  all  that  he  has  exacted  of  others,  is  es- 
sentially important  in  this  case  as  evidence  of 
the  quo  animo  with  which  this  transaction  was 
begun,  prosecuted,  and  consummated.  Another 
pregnant  proof  of  the  design  of  the  appellant  to 
grasp  and  to  retain  what  no  principle  of  liber- 
ality or  equity  could  warrant,  is  the  fact,  clear- 
ly established,  of  his  refusal  after  the  sale  to 
accept  from  *the  appellee,  for  the  re-  [*SI1 
demption  of  his  lands  so  glaringly  sacrificed,  a 
sum  of  money  considerably  exce^ing  in  amount 
the  judgment  for  costs,  with  all  the  expenses 
incidental  to  the  carrying  that  judgment  into 
effect.'  The  appellant,  by  his  irregular  and  un- 
conscientious contrivances,  achieved  what  he 
conceived  to  be  an  immense  speculation ;  and  he 
determined  to  avail  himself  of  it,  regardless  of 
its  injustice  and  ruinous  consequences  to  the 
appellee. 

To  meet  the  objection  made  to  the  sale  in 
this  case,  founded  on  the  inadequacy  of  the 
price  at  which  the  land  was  sold,  it  is  insisted 
that  inadequacy  of  consideration,  singly,  cannot 
amount  to  proof  of  fraud.  This  position,  how- 
ever, is  scarcely  reconcilable  with  the  qualifi- 
cation annexed  to  it  by  the  courts,  namely :  un- 
less such  inadequacy  be  so  gross  as  to  shock  the 
conscience;  for  this  qualification  implies  neces- 
sarily the  affirmation,  that  if  the  inadequacy 
be  of  a  nature  so  gross  as  to  shock  the  con- 
science, it  will  amount  to  proof  of  fraud. 
Again;  in  answer  to  the  same  objection,  it  is 
insisted,  that  whatever  presumption  arising 
from  inadequacy  of  consideration  may  be  per- 
mitted with  respect  to  transactions  strictly  lim- 
ited to  vendor  and  vendee,  no  unfavorable  in- 
ference from  that  cause  is  permissible  with  re- 
spect to  sales  made  under  judicial  process. 
Certainly  the  facts  that  sales  are  made  by  the 
officers  or  ministers  of  the  law,  and  under  its 
authority,  may  properly  %veaken  the  usual  pre- 
sumption arising  from  gross  inadequacy;  but 
to  declare  that  such  inadeqiucy  connected  with 
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other  facts  and  eircumstanees  evincing  fraud  or 
unfaimeas,  could  never  be  regarded  as  affecting 
sales  under  process,  would  be  as  rational  as  the 
assertion  that  process  of  law  could  never  be 
abused,  and  that  the  ministers  of  the  law  must 
necessarily  be  intelligent  and  upright,  and  in- 
capable of  being'  ever  willingly  or  unwittingly 
made  the  instruments  of  fraud  or  oppression. 
But  the  transaction  now  under  review  can  with 
no  show  of  propriety  be  tested  by  the  single 
fact  of  inadequacy  of  consideration,  however 
gross  and  extraordinary  that  inadequacy  has 
been.  We  perceive  in  this  transaction  other  in- 
gredients that  have  been  mingled  therewith  by 
the  appellant,  that  give  to  the  objection  of  in- 
adequacy an  effect  that,  standing  isolated  and 
alone,  could  not  be  ascribed  to  or  deduced  from 
it. 

Thus,  when  we  .advert  to  the  irregular  and 
extraordinary  character  of  the  judgment  pro- 
cured through  the  agency  of  the  appellant — to 
his  eagerness,  that  could  not  await  the  action  of 
the  officer  of  the  court — his  assumption  of  the 
functions  of  the  clerk,  in  taxing  the  costs,  and 
in  writing  out  the  execution— his  preparation 
and  deliveiT  to  the  sheriff  of  a  description  and 
list  of  the  lands  of  the  appellee,  amounting  to 
312*]  more  than  fourteen  "thousand  acres — 
his  requisition  of  a  seizure  of  the  whole  of 
those  lands  in  satisfaction  of  the  sum  of  $39 — 
his  inflexible  demand  upon  the  sheriff,  under 
threats  of  prosecution,  to  expose  to  sale  the  en- 
tire levy— 4iis  purchase  of  all  these  lands  for 
the  sum  of  $9.1 3| — and  his  refusal  after  the 
sale  and  purchase  to  accept,  in  redemption  of 
these  lands  so  sacrificed,  a  stun  of  money  ten- 
dered to  him  much  more  than  equal  to  the  costs, 
with  all  the  expenses  incident  to  the  judgment: 
when  all  these  acts  on  the  part  of  the  appellant 
are  adverted  to,  they  impel  irresistibly  to  the 
conclusion,  that  the  gross  inadequacy  of  consid- 
eration in  the  sale  and  purchase  of  these  lands 
was  the  premeditated  result  which  the  proceed- 
ings by  the  appellant  were  put  in  practice  to 
insure.  They  betray  that  mains  dolus  in  which 
the  design  of  the  appellant  was  conceived,  which 
appears  to  have  presided  over  and  regulated 
the  progress  of  the  design  from  its  birth  to  its 
consummation;  to  which  design  the  appellant 
has  tenaciously  clung,  in  the  seeming  expecta- 
tion that  it  was  beyond  the  corrective  powers  of 
law  or  justice. 

Upon  the  whole  case,  we  are  constrained  to 
view  the  entire  transaction  impeached  by  the 
appellee  as  one  that  cannot  be  sustained  with- 
out the  subversion  of  tite  principles  and  rules 
either  of  legal  or  moral  justice. 

We  accordingly  approve  the  decision  of  the 
Circuit  Court  is  so  regarding  it,  and  order  that 
decree  to  be  affirmed. 


WILLIAM  F.  BKYAN  and  Rudolphus  Rouse, 
Plffs.  in  Er., 

V. 

ROBERT  FORSYTH. 
(See  S.  C.  19  How.  334-342.) 
Act  of  Congress — effect  of — patent,  when  suffi- 
cient to  found  adverse  possession  on — Ameri- 
can State  Papers,  evidence. 

The  Act  of  ConttreM  of  Mnrcb  3.  1823.  conferred 
on  the  grantee  an  Incipient  title,  and  reserved  to  the 
674 


Department  admloUterlnt;  the  pablie  lends,  the  an- 
thorlt7  to  settle  the  boundaries  by  actual  survey 
among  the  claimants. 

When  the  surreys  were  made,  apnroved,  and  re- 
corded St  the  SurTcyor-Oeneril'i  oiHce  sod  recog- 
nlied  as  valid  at  the  General  Lnnd  Office,  It  bound 
the  parties  to  It,  the  conQrmee,  and  the  United 
States. 

On  such  title  an  action  of  ejectment  coold  be 
maintained,  even  It  no  patent  had  Issued.  It  Is  good 
prima  facie  title. 

A  patent  to  the  grantee,  his  heirs  and  antmis, 
forever,  "subject  to  the  rights  of  any  sod  all  per- 
sons nnder  the  Act  of  Congress  of  March  S,  1823,** 
the  lots  under  wblcb  Act  had  not  heen  surveyed,  la 
sufficient  claim  or  color  of  title  to  found  an  ad- 
verse possession  on.  In  ejectment. 

A  printed  report  In  the  American  State  Tapers  Is 
competent  evidence. 

Argued  Feb.  13,  1867.    Decided  Mar.  5.  1857. 

THIS  was  an  action  of  pjectmont  bronirht  in 
the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Illinois,  by  the  defend- 
ant in  error,  to  recover  a  certain  lot  is  the  Vil- 
lage of  Peoria,  111. 

The  final  trial  in  the  court  below  resulted  in 
a  verdict  and  judgment  for  the  plaintiffs.  The 
defendant  thereupon  sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  0.  Ballance  and  S.  Johnaon,  for  plain- 
tiffs in  error. 

Mr.  Archibald  Williamt,  for  defendant  in 
error. 

Iilr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

Forsyth  sued  Bryan  and  Rouse  in  ejectment 
for  part  of  lot  No.  7,  in  the  Town  of  Peoria, 
State  of  Illinois.  The  action  was  founded  on  » 
patent  to  Forsyth,  from  the  United  States,  dat- 
ed the  16th  day  of  December,  1845,  which  pat- 
ent was  given  in  evidence  on  the  trial  in  the 
Circuit  Court.  It  was  admitted  that  the  de- 
fendants were  in  possession  when  they  were 
sued,  and  that  they  held  possession  within 
the  bounds  of  the  patent.  To  overcome  this 
prima  facie  title,  the  defendants  gave  in  evi- 
dence a  patent  from  the  United  States  to  John 
L.  Bogardus,  containing  23  acres,  dated  Janu- 
ary 6th,  1838,  which  included  lot  No.  7.  To 
overreach  this  elder  patent,  the  plaintiff  relied 
on  an  Act  of  Congress,  passed  May  15,  1820, 
'for  the  relief  of  the  inhabitants  of  the  [*SS& 
Village  of  Peoria,  providing  that  every  person 
who  claims  a  lot  in  said  village  shall,  on  or 
before  the  first  day  of  October  next,  deliver  to 
the  Register  of  the  Land  Office  for  the  District 
of  Edwardsville  a  notice  in  writing  of  bis  or 
her  claim;  and  it  was  made  the  duty  of  the 
Register  to  make  a  report  to  the  Secretary  of 
the  Treasury  of  all  claims  filed,  with  the  sub- 
stance of  the  evidence  in  support  thereof,  and 
also  his  opinion,  and  such  remarks  respecting 
the  claims  as  he  might  think  proper  to  make; 
which  report,  toother  with  a  list  of  the  claims 
which,  in  the  opinion  of  the  Register,  ought  to 
be  confirmed,  shall  be  laid  by  the  Secretary  bo- 
fore  Congress,  for  their  determination. 

The  report  was  made,  and  laid  before  Con- 
gress, in  January,  1821.  As  respected  lot  No. 
7  (a  part  of  which  is  in  dispute) , the  Register  re- 
ported that  Thomas  Forsyth  claimed  it;  that  it 
was  three  hundred  feet  square,  French  measure, 
situate  in  the  Village  of  Peoria,  and  bounded 
eastwardly  by  a  street,  separating  it  from  the 
Illinois  Euver;  northwardly  by  a  cross  street* 
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westwardly  by  a  back  street,  and  southwardly 
by  a  lot  claimed  by  Jacques  Jlette.  The  re- 
mark of  the  Register  is:  "A  part  of  this  lot 
must  hare  been  embraced  by  the  lot  claimed 
by  Augustine  Rogue."  Rogue's  claim  (No.  2) 
was  for  a  lot  of  about  an  arpent,  and  bounded, 
says  the  Register,  northwardly  by  a  lot  oc- 
cupied by  Maillette,  eastwardly  by  a  road  sep- 
arating it  from  the  Illinois  River,  and  south- 
wardly and  westwardly  by  the  prairie. 

The  Register  reported  on  seventy  lots  in  all. 
A  survey  to  designate  boundaries  among  the 
claimants  was  indispensable,  as  they  were  in 
conHidrrable  confusion.  Congress  again  legis- 
lated on  the  subject,  by  Act  of  March  3,  1823, 
and  provided  that  each  of  the  settlers,  whose 
names  were  contained  in  the  report,  who  had 
settled  a  village  lot  prior  to  the  first  of 
January,  1813,  should  be  entitled  thereto;  the 
lot  so  settled  on  and  improved,  not  to  exceed 
two  acres;  and  where  it  exceeded  two  acres, 
such  claimant  should  be  confirmed  in  a  quanti- 
ty not  exceeding  ten  acres.  Tt  was  made  the 
duty  of  the  surveyor  of  public  lands  for  tlie 
district,  to  cause  a  survey  to  be  made  of  the 
several  lots,  and  to  designate  on  a  plat  there- 
of the  lot  confirmed  and  set  apart  to  each 
claimant,  and  forward  the  same  to  the  Secre- 
tary of  the  Treasury,  who  shall  (says  the 
Art)  cause  patents  to  be  issued  in  favor  of 
each  claimant,  as  in  other  cases. 

Tlip  survey  was  made  in  1840  by  order  of 
the  Surveyor-fJencral  of  Illinois  and  Missouri, 
wliieh  was  duly  returned,  approved  and  re- 
corded. We  are  of  opinion  that  the  Act  of 
182:J  conferred  on  the  grantee  an  incipient  title, 
S30*]  and  reserved  to  the  •E.xecutive  De- 
partment, administering  the  public  lands,  the 
authority  to  settle  the  boundaries  by  actual 
survey  among  the  claimants:  and  until  this 
was  done,  the  courts  of  justice  could  not  in- 
terfere and  establish  boundaries.  It  was  com- 
petent for  (Congress,  to  provide,  that  before  a 
title  should  be  given  to  a  confirmee,  the  exact 
limits  of  his  confirmation  should  be  ascertained 
by  a  survey  executed  by  authority  of  the 
United  States.    West  v.  Cochran.  17  How.  415. 

When  the  surveys  were  made,  and  the  plats 
returned  nnd  approved,  and  recorded  by  the 
Surveyor-General  of  Illinois  and  Missouri,  and 
recognized  as  valid  at  the  General  Land  Oltice 
(as  the  patent  to  Forsyth  shows  it  was),  it 
bound  the  parties  to  it.  the  confirmee  and  the 
t'nited  States;  nor  can  either  side  be  heard  to 
deny  that  the  land  granted  by  the  Act  of  1823 
is  the  preci.«e  lot  Forsyth  was  entitled  to;  such 
being  the  settled  doctrine  of  this  court.  Men- 
ard's Heirs  v.  Masscy.  8  How.  313.  Neither 
can  Ro^ardus  or  his  afsi^iee  deny  that  he  was 
concluded  by  the  survey.  His  patent  grants 
the  land  to  him  in  fee.  "subject,  however,  to 
all  the  rights  of  any  and  all  persons  claiming 
imder  the  Act  of  Congress  of  3d  March,  1823, 
entitled  'An  Act  to  confirm  certain  claims  to 
lots  in  the  Village  of  Peoria,  in  the  State  of 
Illinois.'"  This  patent  is  the  only  title  set 
up  by  the  defendants  below:  by  its  terms  all 
power  to  perfect  the  title  of  Forsyth,  accord- 
ing to  the  Act  of  182.'l.  was  reserved  to  and 
retained  by  the  Department  of  Public  T.ands,  as 
efTectiially  after  the  Bogardus  patent  was  is- 
sued as  before. 

The  survey  having  bound  the  United  States, 
IK  Ij.  cd. 


and  concluded  Bogardus,  Forsyth  had  a  title 
by  virtue  of  the  Acts  of  1820  and  1823,  and  the 
survey,  which  was  of  a  legal  character;  and  be 
could  maintain  an  action  of  j^ectment  on  it, 
even  had  no  patent  issued.  This  is  true  be- 
yond controversy,  if  the  action  had  been  pros- 
ecuted in  a  state  court,  where  the  state  laws 
authorized  suits  in  ejectment  on  imperfect 
titles.  Ross  v.  Barland,  1  Pet.  655;  Chouteau 
V.  Eckhart,  2  How.  372. 

But  it  is  insisted  that  in  the  courts  of  the 
United  States  a  different  rule  applies,  and 
that,  as  a  patent  carries  the  fee,  it  is  the  bet- 
ter title.  The  case  of  Robinson  v.  Campbell,  3 
Wheat.  212,  is  supposed  to  be  to  this  effect. 
There,  the  conflicting  patents  were  made  by 
the  Commonwealth  of  Virginia,  and  the  de- 
fendant attempted  to  prove  that  a  settlement 
hnd  been  made  on  the  land  in  dispute  by  one 
Fitzgerald,  and  which  preference  right  had  been 
assigned  to  Martin,  who  obtained  a  certificate 
from  the  commissioners  for  adjusting  titles  to 
unpatented  lands;  which  certificate  was  of  an- 
terior date  to  the  junior  patent,  and  was  tho 
source  of  title.  Tt  was  nothing  more  than  evi- 
dence that  Martin  had  a  preference  to  purchase 
the  land,  if  *he  saw  proper  to  do  so;  [*S37 
and  was  not  competent  evidence  in  an  action 
of  ejectment,  according  to  the  laws  of  Virginia, 
or  even  of  Tennessee.  It  was  not  an  entry 
founded  on  consideration,  but  a  right  of  abat- 
ing an  equity  at  the  discretion  of  the  settler. 
Neither  in  Virginia  nor  Kentucky  (where  the 
V^irginia  land  Taws  prevail)  is  the  defendant 
allowed  to  go  behind  the  patent  in  a  court 
of  law,  in  order  to  give  the  patent  a  date  from 
that  of  the  entry  on  which  the  patent  was 
founded. 

The  question  here  is,  on  the  effects  of  Acts  of 
Congress  confirming  claims  to  lands  as  valid,  by 
which  legislation  the  government  is  concluded; 
and  as  respects  these,  it  is  settled,  that  after  m 
survey  is  duly  made,  approved,  and  recorded 
at  the  Surveyor-Oenefal's  office,  an  action  of 
ejectment  may  be  maintained  on  such  titles  in 
the  courts  of  the  United  States.  It  is  a  gocxi 
prima  facie  title.  Stoddard  v.  Chnrabcrs.  2 
How.  313:  ^Jp  Bois  v.  Bramell,  4  How.  450; 
Bissell  V.  Penrose,  8  How.  317.  In  Stoddard 
v.  Cliaml>ers,  this  court  held  "that  a  confirma 
tion  by  Act  of  Congress  vests  in  the  confirmee 
the  right  of  the  United  States,  and  a  patent,  if 
issued,  could  only  be  evidence  of  this."  Other 
cases  followed  this  decision.  By  the  3d  sec- 
tion of  the  Act  of  July  4,  1836,  it  is  provided 
that  a  patent  shall  issue  to  the  confirmee  in: 
eases  confirmed  by  that  Act.  In  this  respect,, 
the  provisions  of  the  Acts  of  1823  and  1830  are 
alike. 

Of  course  the  patent  in  this  instance  can  re- 
late to  a  title  which  is  valid  against  another 
title  unaided  by  the  younger  patent. 

This  disposes  of  the  exception  taken  by  the 
defendants  l>elow  to  the  ruling  of  the  court, 
that  Forsyth's  title  was  superior  to  that  of 
Bo<rardu«. 

They  next  ask  the  court  to  instruct  the  jury, 
that  liy  the  laws  of  Illinois  they  had  such  title 
as  would  bar  an  action  of  ejectment  after 
seven  years,  accompanied  by  actual  residence 
nn  the  land  sued  for:  and  if  the  jury  liclicve 
from  the  evidence  that  the  defendants  have  so 
long  bad  said  possession,  the  plaintiff  cannot 
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succeed  in  this  suit.  There  were  two  other  in- 
structions asked,  requiring  the  court  to  instruct 
the  jury  tliat  the  plaintitf's  action  was  barred 
by  the  Act  of  Limitations  of  twenty  years. 

The  court  retuscd  to  instruct  a&  requested; 
"but,  on  the  contrary,  instructed  the  jury  that 
the  patent  to  Bogardus  did  not  srant  or  convey 
the  ground  in  controversy;  and  it  being  con- 
ceded that  it  was  the  only  title  the  defendant 
had,  there  is  no  such  title  as  under  the  Statute 
of  Limitations  protects  the  possession  of  the  de- 
fendants." This  instruction  was  founded  on 
an  exception  in  the  patent  to  Bogardus.  It 
338*]  grants  to  him,  *and  to  his  heirs  and 
assigns,  forever,  "subject,  however,  to  all  the 
rights,  of  any  and  all  persons  under  the  Act  of 
Congress  of  March  3d,  1823,  entitled  'An  Act 
to  confirm  certain  claims  to  lots  in  the  Village 
of  Peoria,  in  the  State  of  Tllinois.' " 

When  this  patent  was  made,  in  1838,  the  Til- 
lage lots  had  not  been  surveyed,  and  those  that 
interfered  with  the  land  granted  to  Bogardus 
might  never  be  claimed.  Subject  to  this  con- 
tingency he  took  his  patent,  and  had  a  title  in 
fee  till  1840,  when  the  village  title  of  Forsyth 
was  ripened  into  the  better  right.  After  that, 
those  claiming  under  Bogardus  held  the  posi- 
tion of  one  who  claims  protection  by  the  Act 
of  Limitations  under  a  younger  patent  against 
an  elder  one.  He  has  only  the  appearance  of 
title.  The  patent  to  Bogardus  was  a  fee  simple 
title  on  its  face,  and  is  such  title  as  will  afford 
protection  to  those  claiming  under  it,  either 
directly,  or,  having  a  title  connected  with  it; 
with  possession  of  seven  years,  as  required  by 
the  Statute  of  Illinois.  The  court  below  erred 
in  cutting  off  this  defense. 

In  the  progress  of  the  trial  in  the  Circuit 
Court,  the  plaintiff  offered  in  evidence  the 
printed  report  of  Edward  Coles,  the  Register  of 
the  Land  OfUce  at  Elwardsville,  as  found  in  the 
American  State  Papers,  Vol.  III.,  from  pnges 
421  to  431,  inclusive,  to  which  the  defendant 
objected,  because  it  was  not,  without  proof  of 
its  authenticity,  legal  evidence.  But  the  court 
overruled  the  objection,  and  the  report  was 
given  in  evidence  to  the  jury,  to  which  ruling 
the  defendants  excepted. 

These  State  Papers  were  published  by  order 
of  Congress,  and  selected  and  edited  by  the 
Secretary  of  the  Senate  and  Clerk  of  the  House. 
They  contain  copies  of  legislative  and  executive 
documents,  and  are  as  valid  evidence  as  the 
originals  are  from  which  they  were  copied;  and 
it  cannot  be  denied  that  a  record  of  the  report 
of  Edward  Coles,  as  foimd  in  the  printed  jour- 
nals of  Congress,  could  be  read  on  mere  in- 
spection as  evidence  that  it  was  the  report  sent 
in  by  the  Secretary  of  the  Treasury.  The  com- 
petency of  these  documents,  as  evidence  in  the 
investigation  of  claims  to  lands  in  the  courts 
of  justice,  has  not  been  controverted  for  twenty 
years,  and  is  not  open  to  controversy. 

It  is  ordered  that  the  judgment  be  reversed, 
and  the  c^use  remanded  for  another  trial. 

Mr  Justice  McLean,  dissenting: 

Sometime  during  the  late  war  with  England, 
«  company  of  militia  in  the  service  of  the 
Ifnited  States,  at  Peoria,  in  Illinois,  taking 
offense  at  the  inhabitants  of  the  village,  burnt 
it. 

Congress,  with  the  view  of  ascertaining  the 
«76 


extent  of  the  injury  and  the  names  of  the  suf- 
ferers, on  the  ISth  May,  1820,  'passed  [*SS9 
an  Act,  "that  every  person,  or  the  legal  repre- 
sentatives of  every  person,  who  claims  a  lot  or 
lots  in  the  Village  of  Peoria,  in  the  State  of 
Illinois,  shall,  on  or  before  the  first  day  of  Oc- 
tober next,  deliver  to  the  Register  of  the  Land 
Oflice  for  the  District  of  Edwardsville  a  notice 
in  writing  of  bis  or  her  claim;  and  it  shall  be 
the  duty  of  the  said  Register  to  make  to  the 
Secretary  of  the  Treasury  a  report  of  all  claims 
filed  with  the  said  Register,  with  the  substance 
of  the  evidence  thereof;  and  also  his  opinion, 
and  such  remarks  respecting  the  claims  as  he 
may  think  proper  to  make;  which  report,  to- 
gether with  a  list  of  the  claims  which  in  the 
opinion  of  the  said  Register  ought  to  be  eon- 
firmed,  shall  be  laid  by  the  Secretary  of  the 
Treasury  before  Congress,  for  their  determina- 
tion." 

The  report  was  made,  as  required  in  the 
above  Act,  by  E.  Coles,  Esq.,  Register,  on  the 
10th  of  November,  1820.  By  that  report.  No.  7. 
Thomas  Forsyth  claims  "a  lot  of  three  hundred 
feet  in  front  by  three  hundred  feet  in  depth, 
French  measure,  in  the  Vill.ige  of  Peoria,  and 
bounded  eastwardly  by  a  street  separating  it 
from  the  Illinois  Rivor,  northwardly  by  a  cross 
street,  wcstwardly  by  a  back  street,  and  south 
wardly  by  4  lot  claimed  by  Jacques  .Mette." 

On  the  M  of  March,  1823,  Congress  passed 
an  Act,  which  declares,  "that  there  is  hereby 
granted  to  each  of  the  French  and  Canadian 
inhabitants,  and  other  settlers,  in  the  Village  of 
Peoria,  in  the  State  of  Illinois,  whose  claims 
are  contained  in  a  repi  :'t  made  by  the  Raster 
of  the  Land  Office  at  Edwardsville,  in  pursu- 
ance of  the  Act  of  Congress  approved  May  the 
15th.  1820.  and  who  had  settled  a  lot  in  the  vil- 
lage aforesaid  prior  to  the  Ist  day  of  January, 
1813.  and  who  had  not  heretofore  received  n 
confirmation  of  claims  or  donation  of  any  tract 
of  land  or  village  lot  from  the  United  States, 
the  lot  so  settled  on  and  improved,  where  tlii' 
same  shall  not  exceed  two  acres." 

The  2d  section  made  it  the  duty  of  the 
sun-eyor  of  the  public  lands  of  the  United 
States  for  that  district,  to  cause  a  survey  to  be 
made  of  the  several  lots,  and  to  designate  on  a 
plat  thereof  the  lot  confirmed  and  set  apart  to 
each  claimant,  and  forward  the  same  to  the 
Secretary  of  the  Treasury,  who  shall  cause 
patents  to  be  issued  in  favor  of  such  claimants, 
as  in  other  cases. 

In  the  action  of  ejectment  brought  by  For- 
syth, as  above  stated,  to  recover  possession  of 
lot  No.  7.  described,  it  was  agreed  that  upon 
the  trial  it  shall  be  admitted  that  tlie  plaintiff 
has  the  title  of  Thomas  Forsyth  in  and  to  the 
land  sued  for,  by  descent,  and  purchase  and 
conveyance;  and  also  that  the  defendants  have 
had  the  actual  possession  of  the  land  for  which 
they  are  respectively  sued,  by  residence  there- 
on, for  ten  'years  noxt  preceding  the  t*34  0 
commencement  of  the  suit;  and  that  John  L. 
Bogardus  under  whom  they  claim,  had  pos- 
session of  the  southeast  fractional  quarter  of 
section  nine,  in  township  eight  north,  of  range 
eight  east;  upon  which  the  land  sued  for  is 
sittiated,  claiming  the  same  under  pre-emption 
right  more  than  twenty  years  before  the  com- 
mencement of  these  suits,  but  he  never  had  the 
actual  possession  of  that  part  of  said  fractional 
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?|uart«r  Mction  sued  for;  and  that  said  "de- 
endantt  respectively  had  vested  in  them,  be- 
fore the  commencement  of  this  suit,  all  the 
right  of  Bogardus." 

A  patent  was  issued  to  Bogardus  for  the 
southern  fractional  quarter  of  section  nine,  in 
township  ei^ht,  north  of  range  east,  containing 
twenty-three  acres  and  ninety-three  hundredths 
of  an  acre,  etc.;  "subject,  however,  to  all  the 
rights  of  any  and  all  persons  claiming  under 
the  Act  of  Conprcss  of  3d  March,  1823,  entitled 
'An  Act  to  confirm  certain  claims  to  lots  in  the 
Village  of  Peoria,  in  the  State  of  Illinois.' " 

The  defendants  rely  on  the  Statute  of  Limi- 
tations of  1827,  which  requires  that  the  posses- 
sion should  be  by  actual  residence  on  the  land, 
under  a  connected  title  in  law  or  equity,  de- 
ducible  of  record  from  the  United  States. 

The  court  instructed  the  jury  that  the  title 
claimed  under  Bogardus  did  not  protect  them 
under  the  Statute. 

This  is  held  by  this  court  to  be  an  error,  for 
which  the  judgment  is  reversed. 

The  error  of  the  court  consists  in  giving  a 
construction  not  only  to  a  written  instrument, 
but  to  a  patent.  That  it  is  the  province  of  the 
court  to  constnte  such  a  paper,  will  not  be  con- 
troverted. The  patent  conveyed  to  Bogardus 
the  land  described,  "subject,  however,  to  all 
the  rights  of  any  and  all  persons  claiming  un- 
der the  Act  of  Congress  of  the  3d  March,  1823, 
entitled  'An  Act  to  confirm  certain  claims  to 
lots  in  the  Village  of  Peoria,  in  the  State  of  II- 
linnis.' " 

The  lot  in  controversy  was  claimed  under  the 
Act  of  1823,  which  declared,  "that  there  is 
hereby  granted  to  each  of  the  French  and  Ca- 
nadian inhabitants,  and  other  settlers,  in  the 
Village  of  Peoria,  in  the  State  of  Illinois,  whose 
claims  are  contained  in  a  report  made  by  the 
Register  of  the  Land  Office  at  Edwardsville,  in 
pursuanoe  of  the  Act  of  Congress  approved 
May  15th,  1820,  and  who  had  settled  a  lot  in 
the  village  afore.said  prior  to  the  Ist  of  Janu- 
ary, 1818,  and  who  have  not  heretofore  received 
a  confirmation  of  claims  or  donation  of  any 
tract  of  land  or  village  lot  of  the  United  States, 
the  lot  so  settled  upon  and  improved,  where 
the  same  shall  not  exceed  two  acres,"  etc. 

The  right  made  subject  to  the  patent  was  a 
S4 1*]  legal  right;  it  *was  a  grant  by  Congress, 
which  this  court  has  recognized  as  the  highest 
grade  of  title.  A  patent  is  issued  by  a  minis- 
terial officer,  who  is  subject  to  error,  but  the 
legislative  action  is  not  to  be  doubted. 

The  surrey  of  the  lot  was  not  made  until  Ist 
.September,  1840.  and  the  patent  was  issued  to 
Forsyth,  December  16,  1845. 

In  the  case  of  Bnllnnce  v.  Forsyth,  13  How. 
(64  U.  8.)  24,  this  court  say:  "If  the  patent 
to  Bogardus  be  of  prior  date,  the  reservation  in 
the  patent,  and  also  in  his  entry,  was  sufficient 
notice  that  the  title  to  those  lots  did  not  pass; 
and  this  exception  is  sufficiently  shown  by  the 
acts  of  the  government."  And  again:  "The 
Statute  did  not  protect  the  possession  of  the 
defendant  below.  His  patent  excepted  those 
lots;  of  course,  he  had  no  titl«  under  it  for  the 
lots  excepted." 

Until  the  case  before  us  was  reversed  for  er- 
ror, by  the  district  judges  who  conformed  to 
the  above  decision,  I  did  not  suppose  that  any- 
one could  doubt  the  correctness  of  the  decision. 
IS  U  ed. 


Bogardus,  in  1838,  took  a  grant  from  the 
United  States,  subject  to  Forsyth's  right,  there- 
by recognizing  it,  and  consequently  from  that 
time  he  held  it  in  subordination  to  Forsj-th's 
title.  If  it  be  admitted  that  the  fee  did  not 
pass  to  Forsyth  until  the  patent  issued  in  1845, 
the  patent  had  relation  back  to  the  Act  of  1823, 
and  operated  from  that  time.  The  report  of 
the  Register  defined  the  boundaries  of  the  lot 
as  specifically  as  the  survey,  by  reason  of 
which  the  lot  was  well  known,  it  is  presumed, 
to  the  public,  before  the  survey  as  afterwards. 
This  may  not  have  been  the  case  with  all  the 
lots. 

Let  anyone  read  the  patent  to  Bogardus,  and 
ask  himself  the  question,  whether  the  United 
States  intended  to  convey  the  lots  to  which 
the  patent  was  made  subject,  and  the  answer 
must  be  that  they  did  not.  By  the  Act  of  1823, 
they  granted  those  lots  to  the  French  settlers, 
who,  by  the  report  of  the  Register,  were  enti- 
tled to  them  under  the  Act  of  1820.  It  would 
have  been  an  act  of  bad  faith  in  the  government, 
after  the  Act  of  1823,  to  convey  any  one  of 
those  lots;  and  on  reading  the  patent,  it  is 
clear  they  did  not  intend  to  convey  any  one  of 
them.  It  is  said,  suppose  the  French  settlers 
had  not  claimed  the  lots,  would  not  Bogardus 
have  had  a  right  to  them  T  Such  a  supposition 
cannot  be  raised  against  the  facts  proved.  The 
title  of  Forsyth  was  of  prior  date,  and  of  a 
higher  nature  than  that  of  Bogardus.  His  titlo 
was  subordinate  as  expressed  upon  its  face. 

In  the  case  of  Hawkms  v.  Barney's  Lessee,  5 
Pet.  457,  the  same  question  was  before  this 
court.  Barney  conveyed  fifty  thousand  acres 
of  land,  in  Kentucky,  to  Oliver;  sometime  af- 
terwards, Oliver  reconveyed  the  same  tract  to 
Barney,  in  'which  deed  were  recited  [*S4S 
several  conveyances  of  parcels  of  the  tract  to 
several  individuals,  and  particularly  one  of 
11,000  acres,  to  one  Berriman.  Barney  brought 
an  ejectment  against  Hawkins,  and  proved  that 
he  had  entered  on  the  fifty  thousand  acre  tract. 
This  court  held  his  action  could  not  be  sus- 
tained, unless  he  proved  the  defendant  was  not 
only  in  possession  of  the  large  tract,  but  he 
must  show  that  the  possession  was  not  upon 
any  one  of  the  tracts  sold  and  conveyed. 

To  apply  the  principle  to  the  case  before  os. 
Had  Bo^rdus  brought  an  action  of  ejectment 
to  sustam  it,  he  must  have  proved  the  trespass- 
er was  within  his  patent,  and  outside  of  any 
one  of  the  reserved  lots.  The  words,  "subject 
to  all  the  rights  of  any  persons  under  the  Act 
of  1823,"  showed  that  those  rights  were  not 
granted  by  the  patent;  and  if  Bogardus  himself 
could  not  have  recovered,  it  is  strange  how  the 
defendants  could  recover,  who  claim  to  be  in 
possession  under  his  patent. 

The  agreed  case  admits  that  the  "defendants 
respectively  had  vested  in  them,  before  the 
commencement  of  this  suit,  all  the  right  of  Bo- 
gardus." But  whether  this  possession  under 
the  right  of  Bogardus  was  for  a  day  or  a  year, 
is  nowhere  shown  by  the  evidence;  and  unless 
I  am  mistaken,  the  Statute  requires  a  seven 
years'  possession  under  title  to  protect  the  tres- 
passer, and  in  effect  give  him  the  land. 

Bogardus  was  in  possession,  claiming  a  pre- 
emption, but  I  do  not  understand,  from  the 
opinion  of  the  court,  that  such  a  possession  will 
run,  even  against  the  French  claimants.    Bo* 
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gardus  himself  was  a  trespasser  on  th«  lands  of 
the  United  States,  and  until  he  received  his 
patent  in  1S38,  I  suppose  he  could  not  set  up  a 
claim  to  the  land  under  title. 

I  hold,  and  can  maintain,  that  the  in- 
struction of  the  District  Judge  was  ri^ht,  in 
saying  that  the  patent  of  S^^^ardus  did  not 
grant  or  convey  the  ground  m  controversy. 
And  if  it  did,  there  was  no  such  possession  un- 
der it,  which,  by  the  Statute  of  Limitations, 
protected  the  right  of  the  defendants. 


CHARLES  BALLANCE,  Plff.  in  Er., 

V. 

ADOLPH  PAPIN,  Henry  Papin,  and  Mary  At- 
chison. 

(See  S.  C.  19  How.  342,  343.) 

Evidence  of  U.  S.  survey,  under  Act  of  March 
3,  1823. 

The  Act  of  March  3.  1823,  required  that  a  surrey 
should  lie  made  of  i-nch  lot  conftrmed  to  claimant, 
and  a  plat  thereof  fui-narded  to  the  Secretary. 

The  evldenci-  of  a  United  States  survey  Is  not  a 
mere  plat  witbout  :iny  written  description  of  the 
land  by  metes  and  bounds. 

Neither  the  plat,  uor  less  proof  than  a  written 
dexcrlptlon.  will  make  a  record  on  which  a  patent 
uan  Issue. 

Argued  Feb.  16,  1857.        Decided  Mar.  6,  1857. 

IN  ERBOR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  case  appears  in  the  opinion  of  the  court, 
and  in  the  pn-ceding  case  ot  Bryan  v.  Forsyth. 
Mr.  C.  Ballance,  in  person. 
AloHsrs.  Archibald  Williams  and  H.  R.  G«m- 
We,  for  dcfondnnts  in  error. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

In  the  case  of  Cliarles  Ballance  against  Papin 
and  Atchison,  the  same  title  was  relied  on  by 
the  defendant  below  (Ballance)  that  was  set  up 
in  defense  in  the  preceding  cti.se  of  Forsyth  v. 
Bryan  and  Rousei.  The  plaintiff  sued  to  re- 
cover a  village  lot  in  Peoria,  No.  42,  conflrnied 
to  Fonf.iine,  in  right  of  his  wife,  Josette  Cas- 
sarau  dit  Fontaine.  A  plat  of  lot  No.  42  was 
given  in  evidence,  and  is  found  in  the  record, 
but  no  certificate  of  the  surveyor  accompanies 
tlii.s  pint,  and  without  such  certificate  there  is 
no  evidence  that  lot  No.  42  was  lawfully  sur- 
veyed. The  .\ct  of  1823,  sec.  2,  required  that 
a  survey  should  be  made  of  each  lot  confirmed 
to  the  claiinant,  and  a  plat  thereof  forwarded 
to  the  Secretary.  The  evidence  of  a  legal  Unit- 
ed States  survey  is  not  a  mere  plat,  without 
iinj-  written  dcs'cription  of  the  land  by  metes 
»nd  l)ounds;  neither  the  plat,  nor  less  proof 
than  a  written  description,  will  make  a  record 
on  which  a  patent  can  issue.  That  most  accur- 
ate evidence  of  separate  surveys  of  the  village 
lots  of  Peoria  exists,  we  know;  but  as  none  is 
found  in  this  record  of  lot  No.  42,  it  follows, 
from  the  reasons  given  in  the  previous  case, 
that  no  title  was  nilducod  in  the  Circuit  Court 
that  authorized  it  to  reject  the  instructions  de- 
manded by  the  defendant;  tlutt,  comparing  the 
titles  of  the  parties  by  their  face,  the  defend- 
ant's was  the  better  one.  But  as  the  same 
*4|uestion  of  the  appliction  of  the  Act  of  Lim- 
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itations  arises  in  this  case  as  it  did  in  the 
former  one,  it  must  of  course  have  been  re- 
versed, had  the  certificate  of  survey  been  found 
in  the  record. 

We,  therefore,  order  that  the  judgment  be  re- 
versed, and  the  cause  remanded  for  another 
trial  to  be  had  therein. 

Dissenting,  Mr.  Jtistiee  McLean. 


THE  UNITED  STATES,  Appto., 

V. 

DOMINGO  and  VICENTE  PERALTA. 

(See  6.  C.  19  How.  343-349.) 

Presumption  of  authority  of  public  officers,  and 
of  vaadity  of  grants — ^power  of  Alexican  gov- 
ernors. 

Public  acts  of  public  offlcers,  purporting  to  tie 
exercised  In  an  offlclal  capacity  and  oy  public  au- 
thority, shall  not  be  presumed  to  be  usurped,  but 
that  a  legitimate  authority  had  been  previously 
given  or  sutwequently  ratlfled. 

Tlie  presumption  arising  from  a  grant  malces  It 
prima  facie  evidence  of  the  power  of  the  officer 
malilne  It,  and  throws  the  burden  of  proof  on  the 
party  denying  it. 

The  archives  of  the  Mexican  Government  show 
that  the  power  to  make  grunts  has  been  exercised 
by  the  governors  under  Spain,  and  continued  to  l>e 
so  exercised  nnder  Mexico. 

Such  grsnts  made  by  the  Spanish  officers  have 
been  conlirmed  and  held  valid  oy  the  Mexican  au- 
thorities. 

Argued  Feb.  11,  1857.      Decided  Mar.  6,  1887. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed   States    for   the   Soullieru    District    of 
California. 

This  case  arose  on  a  petition  to  the  Board  of 
Land  Commissioners,  by  the  appellees,  for  the 
confirm.-ition  of  their  claim  to  a  certain  tract 
of  land  in  the  State  of  California. 

The  decree  of  the  Commissioners  held  the 
claim  valid,  but  restricted  the  boundarien 
claimed  by  the  petitioners.  This  decree,  on  ap- 
peal by  both  parties,  the  District  Court  re- 
versed, in  so  far  as  it  restricted  the  claim  of 
the  petitioners  and  declared  the  claim  good  and 
valid,  and  in  substance  "tlut  there  be  con- 
firmed to  the  said  Domingo  and  Vicente  Per- 
alta,  the  northern  portion  of  said  land  of  San 
Antonio,  bounded  on  the  north  by  a  lino  com- 
mencing on  the  Bay  of  San  Francisco,  at  a 
point  where  there  are,  close  to  the  said  bay,  thn 
two  ccrritos  as  described  in  the  first  possession 
given  to  Martinez  to  Luis  Peralta,  August  16, 
1820,  running  from  said  bay  eastwardly  along 
by  the  southern  base  of  the  oerritos  of  San 
Antonio,  up  a  ravine  at  the  head  of  which 
there  is  a  large  rock  or  monument  looking  to 
the  north,  described  in  evidence  as  the  sugar 
loaf  rock,  thonoc  by  the  southern  base  of  said 
rock  to  the  comb  or  crest  range  of  the  moun- 
tains or  the  Sierra,  on  the  west  by  the  Bay  of 
San  Francisco,  and  on  the  south  by  a  ravim', 
a  short  distance  south  of  the  buildings  in  the 
Town  of  Oakland,  on  the  north  of  wiiich  ra,- 
vine  there  is  a  small  house  in  sight  of  the 
public  road,  being  the  line  of  division  between 
this  land  and  the  land  of  Antonio  Peralta. 
which  line  extends  from  said  bay  to  the  most 
eastern  boundary  of  the  raneho  of  Saa  Antonio. 

From  the  decree  of  the  District  Court  the 
United  States  have  appealed. 
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A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  C.  Gushing,  Atty.-Gen.,  and  S.  H. 
Oillet,  for  appellants. 

Messrs.  Robert  Hose  and  Geo.  M.  Bibb^  for 
appellees: 

The  case  of  Arguello  v.  The  U.  S.  18  How. 
530,  acknowledges  the  authority  of  a  governor 
of  California,  after  the  separation  from  the 
Crown  of  Spain,  to  validate,  confirm  and  com- 
plete title  commenced  under  the  regal  govern- 
ment. It  declares  that  neither  the  Act  of  the 
Mexican  Congress  of  1824,  nor  the  Regulations 
of  1828,  prescribe  any  particular  form  of  grants 
or  patents  of  the  public  lands.  Great  latitude 
seems  to  have  been  exercised  by  the  different 
political  chiefs. 

It  decides,  also,  that  while  these  countries 
were  under  the  dominion  of  Spain,  the  gov- 
ernors had  authority  to  make  grants  of  the 
public  land. 

Arguello  ▼.  U.  S.  18  How.  647;  U.  S.  T. 
King,  7  How.  833;  U.  S.  v.  Philadelphia,  U 
How.  600. 

The  cases  of  Larkin,  at  the  suit  of  The  U.  S. 
V.  Larkin,  18  How.  561;  of  Arguello  v.  The 
U.  S.  18  How.  530;  and  the  examples  of  the 
.  ( iovernors  Figueroa,  Micheltorena,  and  of  him 
who  issued  the  new  title  to  the  heirs  of  Ar- 
^lello  (18  How.  542),  with  the  approval  of  the 
Drpartmontal  AsHrmbly  in  the  case  of  Arguello, 
are  sufllciont  to  overcome  the  doubts  of  Com- 
missioner Phelps,  as  to  authority  of  a  governor 
of  California,  after  the  revolution  and  inde- 
p<>ndencc  of  that  province  of  the  Crown  of 
Spain,  to  validate,  complete  or  conform  a  claim 
to  land  originating  under  the  regal  govern- 
ment ;  and  also  to  correct  his  notions  as  to  the 
necessity  of  technical  words,  to  make  a  grant 
or  concession  of  land,  to  be  respected  and  pro- 
tected as  property  under  the  Treaty  of  Guada- 
loupe  Hidalffo. 

An  exemplification  of  a  public  record,  certi- 
fied by  the  officer  to  whom  it  is  committed  by 
law  for  safe  keeping,  is  evidence  of  itself  im- 
porting aliaolute  verity;  the  exemplification  is 
of  itself  sufiicient  proof. 

Phil.  Ev.  292,  ch.  5;  Gilb.  Ev.  pp.  06,  07; 
Kinnersley  v.  Orpe,  1  Doug.  56;  U.  S.  v.  Per- 
chouian.  7  Pet.  85;  U.  S.  v.  Wiggins,  14  Pet. 
.146,  3tl;  see,  also,  U.  S.  v.  Delespine's  Heirs, 
12  Pet.  655;  Owings  v.  Hull,  9  Pet.  627. 

Mr.  Justice  Orier  delivered  the  opinion  of  the 
court : 

This  case  originated  before  the  Commission- 
ers for  ascertaining  and  settling  private  land 
claims  in  California. 

Domingo  and  Vicente  Pcralta  claimed  as 
grantees  and  devisees  of  their  father,  Luis 
Peralta. 

The  documentary  evidence  filed  in  support 
of  the  clnim  consists  of  a  true  copy  from  the 
archives  in  the  office  of  the  Surveyor-General 
of  California,  containing,  so  far  as  they  are 
material  in  the  present  inquiry,  the  following 
averments: 

Kirat.  The  petition  of  Luis  Peralta  to  the 
Governor  for  a  grant  of  land,  extending  from 
the  creek  of  San  Leandro  to  a  small  mountain 
adjoining  the  sea  beach,  at  the  distance  of  four 
or  five  leagues,  for  the  purpose  of  establishing 
«  rancho,  dated  June  20,  1820. 
IS  Ij.  ed. 


Second.  The  decree  of  Governor  Sola  therein 
directing  Captain  Luis  Antonio  Arguello  to  ap- 
point an  officer  to  place  the  petitioner  in  pos- 
session of  the  lands  petitioned  for,  dated  Au- 
gust 3,  1820. 

Third.  Order  of  Captain  Arguello,  dated  Au- 
gust 10,  1820,  detailing  Lieut.  Don  Ignacio 
Martinez  for  that  purpose. 

Fourth.  The  relinquishment  of  Father  Nar- 
ciso  Duran,  on  behalf  of  the  mission  of  San 
Jos6,  of  any  claim  to  the  land,  and  reserving 
the  privilege  of  cutting  wood  on  the  same, 
which,  he  says,  should  remain  in  common, 
dated  August  16,  1820. 

Fifth.  Under  the  same  date,  the  return  of 
Lieut.  Martinez,  upon  the  order  to  give  the 
possession,  describing  the  boundaries,  etc. 

Sixth.  The  decree  of  the  Governor,  direct- 
ing a  portion  of  the  lands  assigned  to  Luis 
Peralta,  by  the  foregoing  act  of  possession,  to 
be  withdrawn,  upon  the  reclamation  of  the 
mission  of  San  Francisco,  who  claimed  that 
the  said  portion  of  the  lands  was  then  in  the 
occupancy  of  the  mission  as  a  sheep  ranch. 

Seventh.  The  consent  of  Father  Juan  Cabot 
and  Paloz  Ordez,  ministers  of  the  mission,  that 
the  boundaries  of  the  land  solicited  by  Luis 
Peralta  should  be  established  at  the  rivulet,  at 
the  distance  of  three  and  a  half  to  four  leagues 
from  the  rancho  bouse  of  the  mission. 

Ei-^hth.  The  return  of  Maximo  Martinez  up- 
on (iovernor  Sola's  second  decree  for  the  de- 
livery of  possession,  filing  the  boundaries  in 
accordance  with  the  claim  of  the  mission,  at  a 
rivulet  which  runs  down  from  the  mountains 
to  the  beach,  where  there  is  a  grove  of  willows, 
and  about  a  league  and  a  half  from  the  cerito 
(little  mountain)  of  San  Antonio,  in  the  direc- 
tion of  San  Leandro. 

•Ninth.  A  document  dated  October,  ['846 
1822,  and  signed  Sola,  setting  out,  that  on  that 
day  was  issued  in  favor  of  Sergeant  Luis  Peral- 
ta, by  the  Governor  of  the  Province,  the  certi- 
fying document  for  the  land  which  has  been 
granted  him,  as  appears  by  the  writ  of  posses- 
sion which  was  given  him  by  the  Lieut<>iiant  of 
his  com]>any,  Don  Ignacio  Martinez,  in  con- 
formity with  the  orders  of  the  government. 

Tenth.  A  letter  from  Luis  Peralta,  protest- 
ing against  the  claim  of  the  mission,  dated  Oc- 
tober 14th.  1820. 

Eleventh.  A  representation  from  Captain  Don 
Luis  Arguello  to  the  Governor,  dated  June  23, 
1821,  advocating  the  rights  of  Sergeant  Peralta, 
in  opposition  to  those  of  the  mission,  to  the 
land  in  controversy;  and  lastly,  the  description 
of  the  land  returned  by  Luis  Peralta,  in  obedi- 
ence to  the  government,  of  the  7th  of  October, 
1827. 

The  claimants  gave  in  evidence,  also,  the 
original  grant  from  Governor  Sola  to  Luis 
Peralta,  dated  18th  of  August,  1822;  the  peti- 
tion of  Luis  Peralta  to  Governor  Arguello, 
praying  the  restitution  of  the  lands  which  had 
been  taken  from  him  on  the  demand  of  the  mis- 
sion; and  the  decree  of  Arguello,  making  such 
restitution,  and  directing  him  to  be  again  put 
in  possession  by  the  same  officer  who  had  exe- 
cuted the  former  act  of  possession.  To  this 
order  Maximo  Kfartinez  made  a  return,  duly 
executed,  certifying  that  the  grantee  had  lieen 
newly  put  in  possession  of  the  place  called 
"Cerito  de  St.  Antonio,  and  the  rivulet  which 
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crosses  thr:  place,  to  the  coast,  where  is  a  rock 
looking  to  the  north." 

It  was  further  shown,  from  the  public  rec- 
ords, that  on  the  9th  of  April,  1822,  the  civil 
and  military  authorities  of  California  formally 
recognized  and  gave  in  their  adhesion  to  the 
new  government  of  Mexico,  according  to  the 
plan  of  Jguala  and  Treaty  of  Cordova.  Also, 
that  in  1844,  Ignacio  Peralta,  one  of  the  heirs 
of  Luis  Peralta,  petitioned  the  government  for 
a  new  title  to  the  land  claimed,  in  consequence, 
of  the  original  title  papers  having  been  lost  or 
mislaid.  The  archives  show,  also,  that  on  the 
I3tb  of  February,  1844,  an  order  was  made  by 
Micheltorena,  that  a  title  be  issued.  Of  the 
same  date,  there  is  the  usual  formal  document 
"declaring  Don  Luis  Peralta  owner  in  fee  of 
said  land,  which  is  bounded  as  follows: 

On  the  southeast  by  the  cre^  of  San  Lean- 
dro;  on  the  northwest  by  the  creek  of  Los 
Ceritos  de  San  Antonio,  the  small  hills  of  San 
Antonio;  on  the  southwest  by  the  sea,  and  on 
the  northeast  by  the  tops  of  hills  range,  with- 
out prohibiting  the  inhabitants  of  Contra  Costa 
from  cutting  wood  for  their  own  use,  they  not 
to  sell  the  same."  This  document  contains  an 
order  that  "this  espediente  be  transmiCd  to 
34  7*]  the  Departmental  'Assembly  for  their 
approval,"  but  nothing  further  appears  to  have 
been  done,  nor  is  the  signature  of  Micheltorena 
attached  to  the  record. 

The  authenticity  of  these  documents  is  ad- 
mitted. The  objections  urged  against  their 
sufficiency  to  establish  the  claim  are:  first,  that 
the  officers  had  no  power  to  make  grants  of 
land;  and  second,  that  the  northern  boundary 
of  the  land  described  does  not  extend  beyond 
a  certain  creek  or  stream,  known  by  the  name 
of  San  Antonio.  This  would  exclude  about  one 
half  of  the  claim. 

We  are  of  the  opinion  that  neither  of  these 
objection*  is  supported  by  the  evidence  in  the 
caise. 

We  have  frequently  decided  that  "the  public 
acts  of  public  officers,  purporting  to  be  exer- 
cised in  an  official  capacity,  and  by  public 
authority,  shall  not  be  presumed  to  be  usurped, 
but  that  a  legitimate  authority  had  lx>en  pre- 
viously given  or  subsequently  ratified."  To 
adopt  a  contrary  rule  would  lead  to  inlinite 
confusion  and  uncertainty  of  titles.  The  pre- 
sumption arising  from  the  grant  itself  makes  it 
prima  facie  evidence  of  the  power  of  the  otti- 
cers  making  it,  and  throws  the  burden  of  proof 
on  the  party  denying  it.  The  general  powers 
of  the  governors  and  other  Spanish  officers  to 
grant  lands  within  the  colonies  in  full  property, 
and  without  restriction  as  to  quantity,  and  in 
reward  for  important  services,  were  fully  con- 
sidered by  this  court  in  the  case  of  U.  S.  v. 
Oarke,  8  Pet.  436. 

The  appellants,  on  whom  the  burden  of  proof 
is  cast,  to  show  want  of  authority,  have  pro- 
duced no  evidence,  either  documentary  or  his- 
torical, that  the  Spanish  officers  who  usually 
acted  as  governors  of  the  distant  provinces  of 
California  were  restricted  in  their  powers,  and 
could  not  make  grants  of  land.  The  necessity 
for  the  exercise  of  such  a  power  by  the  govern- 
ors, if  the  Crown  desired  these  distant  prov- 
inces to  be  settled,  is  the  greater,  because  of 
their  distance  from  the  source  of  power.  By 
the  royal  order  of  August  22,  1776,  the  north- 
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ern  and  northwestern  provinces  of  Mexico  were 
formed  into  a  new  and  distinct  organization, 
called  the  Internal  Provinces  of  New  Spain. 
This  organization  included  California.  It  con- 
ferred ample  powers,  civil,  military  and  politi- 
cal, on  the  Commandant-General.  The  archives 
of  the  former  government  also  show  that  as 
early  as  1786  the  governors  of  California  had 
authority  from  the  Commandant-General  to 
make  grants,  limiting  the  number  of  sitios 
which  should  be  granted.  In  1792  California 
was  annexed  to  the  vice-royalty  of  Mexico, 
and  so  continued  till  the  Spanish  authority 
ceased.  An  attempt  to  trace  the  obscure  his- 
tory of  the  various  decrees,  orders  and  regula- 
tions of  'the  Spanish  Government  on  [*348 
this  subject  would  be  tedious  and  unprofitable. 
It  is  sufficient  for  the  case,  that  the  archives  of 
the  Mexican  Government  show  that  such  power 
has  been  exercised  by  the  governors  under  Spain 
and  continued  to  be  so  exercised  under  Mexico ; 
nnd  that  such  grants,  made  by  the  Spanish 
officers,  have  been  confirmed  and  held  valid 
by  the  Mexican  authorities.  Sola  styles  him- 
self Political  and  Military  Governor  of  Cali- 
fornia. He  continued  to  exercise  the  same 
powers  after  his  adhesion  to  the  Mexican 
Government,  under  the  provisions  of  the  plan 
of  Iguala,  and  the  I2th  section  of  the  Treaty 
of  Cordova.  The  grant  in  fee,  given  by  Sols, 
was  after  the  Revolution. 

The  Government  of  Mexico,  since  that  time, 
has  always  respected  and  confirmed  such  con- 
cessions, when  any  equitable  or  inchoate  right, 
followed  by  possession  and  cultivation,  had 
been  conferred  by  the  governors  under  Spain. 
The  case  of  Arguello.  18  How.  S40,  was  that 
of  a  permit  by  Governor  Sola,  afterwards  eon- 
firmed  bv  the  Mexican  Government  and  by  this 
court,  the  plaintilT  in  error  has  not  been  able 
to  produce  anything  from  historical  documents 
or  the  archives  of  Qilifornia  tending  to  show  a 
want  of  power  in  the  respective  officers  in  this 
case.  On  the  contrary,  the  presumption  of 
Inw  is  confirmed  by  both.  The  order  of 
^ficheltorena,  in  1844.  for  the  granting  the 
new  title  to  Peralta,  is  itself  evidence  of  the 
ui-age  and  custom,  and  that  the  acts  of  Sola 
and  Arguello  were  considered  valid,  and  that 
the  title,  whether  equitable  or  legal,  conferred 
to  them,  should  be  respected  and  confirmed  by 
the  government. 

As  the  validity  of  the  petitioner's  title  has 
been  assailed  on  the  ground  of  want  of  author- 
ity alone,  it  is  unneces.sary  to  notice  more 
particularly  the  various  documents  exhibited 
in  support  of  it.  The  grant  by  Sola  of  a  por- 
tion of  the  tract  of  which  Peralta  had  been 
originally  put  in  posRession,  is  a  complete  grant 
in  fee  for  that  portion.  The  restoration  by 
Arguello  of  the  original  boundaries,  by  decree 
and  act  of  the  public  officer,  may  not  have  the 
character  of  a  complete  grant;  but  it  is  of  little 
importance  to  the  decision  of  the  case,  whether 
it  conferred  only  an  inchoate  or  equitable  title, 
connected  with  an  undisputed  possession  of 
thirty  years,  and  confirmed  again  in  1844,  by 
the  order  of  the  Governor  of  California;  it* 
claim  for  protection  under  the  Treaty  of  Mex- 
ico cannot  be  doubted,  notwithstanding  its  want 
of  confirmation  by  the  Departmental  Assembly. 
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The  only  remaining  question  is  the  position 
of  the  northern  boundary  line. 

Peralta's  original  petition,  in  June,  1820,  de- 
S49*]  scribed  the  land  'desired,  as  beginning 
at  a  creek  called  San  Leandro,  "and  from  this 
to  a  white  hill  adjoining  the  sea  beach,  in  the 
same  direction,  and  along  the  coast  four  or  five 
leagues." 

The  return  of  Ignacio  Martinez,  the  officer 
who  executed  the  order  for  delivery  of  posses- 
sion on  the  16th  of  .August,  1820,  describes 
"the  boundaries  which  separate  the  land  of 
Pcmlta  to  be  marked  out  as  follows;  The 
deep  creek  called  San  Leandro,  and  at  a  dis- 
tance from  this  (say  five  leagues),  there  arc 
two  small  mountains  (cerritos) ;  the  first  is 
close  to  the  beach;  next  to  it  follows  the  San 
Antonio,  serving  as  boundaries;  the  rivulet 
which  issues  from  the  mountain  range,  and  runs 
along  the  foot  of  said  cerrito  of  San  Antonio, 
and  at  the  entrance  of  a  little  gulch  there  is 
a  rock  elevating  itself  in  the  form  of  a  monu- 
ment, and  looking  towards  the  north."  This  is 
the  description  of  the  northern  boundary.  It 
refers  to  stable  monuments — two  hills,  a  rivu- 
let passing  at  their  foot,  and  a  monumental 
rook.  In  other  documents,  Peralta  speaks  of 
this  line  "as  the  dividing  boundary  with  my 
neighbor,  Francisco  Castro."  Again;  in  the  re- 
turn of  Ignacio  Martinez  to  the  order  of  the 
Governor,  Arguello,  in  1823,  to  redeliver  the  pos- 
session to  Peralta,  up  to  his  original  boundary, 
he  describes  this  within  boundary  by  the  same 
monument,  "the  cerrito  San  Antonio,  the  ar- 
royito  or  rivulet  which  crosses  the  place  to 
the  coast  where  is  a  rock  looking  to  the  north." 

Lastly,  the  title  of  confirmation  by  Michcl- 
torena  in  1844,  as  quoted  above,  though  not  in 
the  very  words  of  the  above  documents,  clearly 
describes  the  same  monuments.  These  hills, 
rivulet  and  rock,  are  well  known  monuments, 
and  their  position  is  satisfactorily  proved. 

The  testimony  of  the  opinions  of  witnesses 
who  have  but  lately  arrived  in  the  country, 
who  are  ignorant  of  the  language  and  traditions 
of  the  neighborhood,  and  who  arc  all  interested 
in  defeating  the  claim  of  the  petitioners,  can 
have  little  weight  against  the  knowledge  of 
others  who  were  present  when  the  lines  were 
established  some  thirty  years  ago,  and  have 
known  these  boundaries  till  the  present  time. 

The  decree  of  the  Circuit  Court  is,  therefore, 
affirmed. 

Dissenting,  Mr.  Justice  DuiieL 


JOHN  McCULLOUGH  and  Cyrus  D.  Culbertson 

v. 

GURNSEY  Y.  ROOTS  and  Erastus  P.  Coe. 

(See  S.  C.  How.  340-354.) 

Warehouse  receipts,  and  advances  u^n — effect 
of — sales  of  property  described  in — who  en- 
titled to  price — when  agent  may  sue  in  his 
own  name. 

A  warehouse  receipt,  given  In  pursuance  ot  an 
at^reement  that  the  plolotllfa  were  to  advance  on 
the  property,  dispose  of  It.  and  receive  their  pay 
therefrom,  confers  on  the  plalntlfra  who  had  made 
the  advances  full  power  to  dispose  ot  the  property 
for  advances  under  such  contract. 
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A  license  to  the  person  giving  such  receipt  to 
prepare  the  property  for  market  and  select  the 
markets  and  purchasers,  was  an  Indulgence  to  bim, 
aud  did  not  dlminlsb  the  rlRbta  of  the  plaintllTs 
In  the  property,  or  their  powers  under  the  contract. 

Whatever  sales  were  made  by  him,  were  mude  as 
agent  of  plalntlCfs,  aud  they  were  entitled  to  the 
price. 

He  was  not  In  a  condition  to  dispute  plaintiffs' 
title,  and  his  authority  to  the  purchaser  to  ap- 
propriate the  price  as  u  credit,  upon  another  de- 
mand, was  a  fraud  upon  pUilntlffs'  rlKbtx. 

That  the  advancps  were  miide,  and  business  done 
by  plalntlfra  as  aicents  of  others,  make*  no  differ- 
ence witb  their  right  to  recover  where  (heir  princi- 
pals reside  out  of  the  State,  and  plaintiffs  are  in- 
terested to  the  extent  of  tbeir  commissions. 

Argued  Feb.  24,  1857.      Decided  Mar.  S,  1857. 

IN  ERROR  to  the  Supreme  Court  of  the  Unit- 
ed   States    for   the    District   of    Maryland. 

The  case  is  stated  by  the  court. 

Mr.  William  Schley,  for  the  plaintiffs  in 
error : 

The  plaintiffs  cannot  recover  on  account  for 
goods  sold  and  delivered,  if  there  was  no 
privity  or  contract  between  them  and  the  de- 
fendants, unless  at  the  time  the  hams  were  sold 
to  the  defendants,  the  plaintiffs  had  an  in- 
disputable title  to  the  property,  and  an  im- 
mediate right  of  possession,  exclusive  of  any 
right  or  lien  of  any  other  person. 

Lee  v.  Shore,  1  'Barn.  &  C.  94;  Addison  v. 
Round,  4  Ad.  &  E.  803;  Miles  T  Gorton,  2 
Crompt.  &  M.  504;  Milgate  v.  Kebble,  3  Man. 
&  G.  1(X);  Lucas  v.  l^atour,  6  Harr.  &  J. 
100;  Oliver  ▼.  Palmer,  11  Gill  &,  J.  44S. 

The  plaintiffs  cannot  sue  for  the  price  of  the 
hams,  or  maintain  replevin  or  trover,  without 
showing  that  before  the  commencement  of  the 
suit,  they  had  in  fact  returned  the  former  ware- 
house receipts  of  Samuel  l/cwis,  or  tendered 
them  for  cancellation,  or  at  least  that  they 
were  ready  and  willing  to  deliver  them  up  t« 
be  canceled. 

Oliver  v.  Palmer,  11  Gill  4  J.  445;  Morton  v. 
Ijimb,  7  T.  R.  125;  Rawson  v.  Johnson,  1  East, 
203. 

By  the  rejection  of  the  various  prayers  sub- 
mitted by  the  defendants,  the  law  of  thee* 
prayers  was  denied,  except  in  so  far  as  the  law 
of  any  prayer  was  virtually  conceded  in  the 
instruction  actually  given  by  the  court. 

Counsel  are  not  permitted  to  claim  a  verdict 
upon  any  principle  at  variance  witb  the  posi- 
tion advanced  by  the  court. 

Sowerwein  v.  Jones,  7  Gill  &  J.  341. 

It  is  also  settled  that  a  party  has  the  right 
to  raise  any  question  of  law  arising  out  of  the 
facts  of  the  case,  and  demand  the  opinion  of 
the  court  distinctly  upon  it. 

Whiteford  v.  Burckmyer,  1  Gill.  143. 

The  counsel  then  contended:  first,  that  the 
instruction  given  by  the  court  did  not  cover 
the  whole  case;  and  second,  that  they  were  er- 
roneous, even  if  they  were  to  be  considered  a* 
covering  the  whole  case,  and  if  there  be  any 
evidence,  however  slight,  tending  to  prove  a 
particular  fact,  it  is  within  the  province  of  the 
jury. 

Bosley  v.  Chesapeake  Ins.  Co.  3  Gill  &  J.  359; 
McElderry  v.  Flannagan,  1  Harr.  &  G.  308; 
Ferguson  v.  Tucker,  2  Harr.  &  G.  183. 

Messrs.  Georse  W.  Dobbin,  W.  A.  Talbot  and 
R.  Johnson,  for  the  defendants  in  error : 

The  property  in  th    hams  in  question  waa 
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ia  Roots  &  Coe,  prior  to  the  warehouse  receipt 
of  Samuel  Lewis,  by  reason  of  their  advances 
made  on  the  same  at  Indianapolis. 

Reeves  v.  Capper,  5  Bing.  (N.  C.)  136;  Downs 
▼.  Cobb,  12  Barb.  310. 

The  receipts  by  Roots  &  Coe,  of  Samuel  Lew- 
is' warehouse  receipts,  given  with  H.  Lewis' 
knowledge  and  consent,  was  an  executed  de- 
livery to  them  of  the  property  therein  men- 
tioned. The  agreement  to  deliver  to  him  his 
former  warehouse  receipts,  did  not  affect  Roots 
&  Coe's  title  to  the  property. 

Hurry  v.  Mangles,  1  Camp.  452;  Whitehouse, 
etc.  V.  Frost,  etc.  12  East,  014;  Harman  v. 
Anderson,  2  Camp.  243;  Hawes  v.  Watson,  etc. 
2  Bam.  &  C.  540. 

The  plaintiffs  below,  though  agents  of  Ad- 
ams &  Buckingham,  can  maintain  this  suit  in 
their  own  names,  because  the  contract  of  sale 
with  defendants  below  was  made  in  the  name 
of  the  plaintiffs;  because  they  had  not,  as  such 
agents,  merely  a  bare  custody,  but  bad  a  lien 
for  their  commissions,  and  because  they  were 
not  factors  for  a  domestic,  but  for  a  foreign 
principal. 

Sims  v.  Bond,  6  B.  &  Ad.  389;  Harper  ▼. 
Hampton,  1  Harr.  &  J.  671;  2  Foster  (N.  H.) 
217;  8  Mass.  103;  Story  on  Agency,  sec.  393, 
4,  6,  7,  8;  Story  on  Agency,  400,  401. 

Counsel  then  insisted  that  the  instructions 
of  the  court  below  were  correct. 

Mr.  Justice  Campbell  delivered  the  opinion  of 
the  court: 

The  plaintiffs  below  (Roots  &,  Coe)  sued  the 
defendants  (McCullough  et  at.)  in  general  in- 
debitatus assumpsit,  in  the  Circuit  Court,  for 
the  price  of  a  quantity  of  hams  in  tierces  which 
they  claim  to  have  sold  and  delivered  to  them. 
The  plaintiffs  are  merchants  in  Cincinnati, 
Ohio,  who,  on  their  own  account  and  as  agents 
for  Adams  &  Buckingham,  of  New  York,  in 
November,  1853,  contracted  with  Henry  Lewis, 
of  the  same  city,  to  make  advances  upon  his 
consignments  of  bacon,  pork  and  similar  arti- 
cles of  provisions,  which  these  consignees  were 
to  dispose  of,  and  after  reimbursing  the  ad- 
vances and  expenses,  were  to  appropriate  the 
net  profits  in  part  to  the  payment  of  a  pre- 
existmg  debt  due  to  those  firms.  The  course  of 
business  was,  to  suffer  Henry  Lewis  to  pre- 
pare the  articles  for  the  market,  and  to  super- 
intend the  sales,  under  a  condition  of  account- 
ing for  their  proceeds  to  the  consignees.  The 
advances  were  usually  made  upon  the  ware- 
house receipts  of  a  firm  of  which  Lewis  was  a 
partner,  ^nerally  before  the  property  specified 
351*]  *in  them  was  in  the  warehouse.  The 
receipts  expressed  articles  which  the  ware- 
houseman expected  either  to  prepare  or  to  pro- 
-cure  otherwise,  and  the  money  advanced  was 
generally  intended  to  aid  that  object.  To  se- 
cure themselves  from  the  contingency  of  any 
failure  in  these  anticipations,  the  plaintiffs 
(Roots  &.  Coe)  sometimes  exacted  the  guaranty 
of  Samuel  Lewis,  a  brother  of  Henry  Lewis. 
This  generally  took  the  form  of  a  warehouse 
receipt  made  by  him,  corresponding  to  the 
others.  The  articles  designated  in  the  receipts 
of  Samuel  Lewis,  it  was  understood,  would  l>e 
supplied  by  Henry — Samuel  being  unconnected 
with  any  business  of  this  description  on  his 
own  account. 
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In  April,  1854,  Roots  &  Coe  were  the  holdera 
of  a  number  of  receipts  of  Samuel  Lewis  for 
provisions,  which  Henry  Lewis  was  unable  to 
supply.  The  plaintiffs  (Roots  &  Coe)  agreed, 
that  if  Samuel  Lewis  would  secure  the  consign- 
ment of  a  quantity  of  hams,  by  executing  a 
new  receipt  therefor,  they  would  extend  tfieir 
advances  to  Henry  Lewis  until  he  could  make 
the  best  disposition  of  them.  This  was  assented 
to,  and  the  contract  hereafter  mentioned  was 
made. 

Samuel  Lewis  had  not  interfered  with  the 
business  of  Henry;  nor  did  he  control  the  prop- 
erty which  his  receipts  from  time  to  time  speci- 
fied. The  property  was  left  in  the  charge  of 
Henry  Lewis,  to  be  appropriated  according  to 
his  contract  with  the  plaintiffs  (Roots  &  &>e), 
of  which  the  receipt  was  treated  as  a  guaranty. 
The  receipts  executed  at  this  settlement  bear 
date  the  4th  of  April,  1354,  and  are  as  follows: 

"Received  in  store  of  Henry  Lewis,  and  sub- 
ject to  the  order  of  Roots  &  Coe,  but  not  ac- 
countable for  damages  by  fire,  four  hundred 
and  fifteen  hogsheads  sugar-cured  hams  in 
pickle;  containmg  nine  hundred  pounds  net 
weight;  said  hams  to  be  smoked  and  canvassed 
within  thirty  days,  and  delivered  to  said  Roots 
&  Coe,  or  their  order,  said  Roots  &  Coe  being 
responsible  for  the  smoking  and  canvassing  the 
same;  and  it  is  further  agreed  between  the  par- 
ties, that  when  the  above  hams  are  delivered 
to  said  Roots  &  Coe,  then  and  in  that  case  my 
former  warehouse  receipts  for  two  thousand 
five  hundred  barrels  of  mess  pork,  four  hun- 
dred barrels  of  lard,  and  one  hundred  thou- 
sand pounds  of  shoulders  from  the  block,  shall 
be  given  up  and  cancelled;  but  I  am  not  respon- 
sible for  smoking  or  canvassing  the  same,  that 
being  a  matter  between  said  Henry  Lewis  and 
Roots  A  Coe. 

(Signed)  Samuel  Lewis." 

At  the  same  time,  Henry  Lewis  gave  the  fol- 
lowing receipt: 

"Wliereas  Roots  &  Coe  hold  Samuel  Lewis* 
warehouse  'receipt  of  this  date  for  four  [*S5S 
hundred  and  fifteen  hogsheads  sugar-cured  hams 
in  pickle,  each  hogshead  containing  nine  him- 
dred  pounds  net  weight,  to  be  delivered  within 
thirty  days :  Now,  I  do  hereby  agree  to  smoke, 
canvas,  yellow  wash,  and  pack  the  same,  free 
of  charge  to  Roots  jt  C«e;  and  also  agree  not 
to  require  Roots  &  Coe  to  refund  to  me  the 
freight  on  the  same  from  Indianapolis  to  this 
place,  being  one  hundred  and  fifty  cents  per 
liogshead,  which  I  have  paid,  in  consideration 
of  having  received  an  advance  on  the  above- 
mentioned  hams  from  Adams  &  Buckingham, 
through  said  Roots  &  Coe.  But  in  case  I  should 
purchase  and  pay  for  the  same  within  thirty 
days  from  this  date,  then  Roots  &  Coe  agree  to 
refund  the  freight  from  Indianapolis  to  this 
point,  being  one  dollar  and  fifty  cents  per  h<»;a- 
head.        ,  Henry  Lewis. 

At  the  time  this  contract  was  made,  the  prop- 
erty specified  in  it  was  not  in  store  at  Cincin- 
nati, but  a  portion  was  delivered  to  the  plain- 
tiffs (Roots  A.  Coe)  the  day  after  its  date.  Tha 
remainder  came  consigned  to  their  order  during 
tlmt  and  the  following  month,  and  was  de- 
posited in  the  warehouse  of  Henry  Lewis,  nndar 
their  directions;  and  Henry  Lewis  was  em- 
ployed to  canvas,  yellow  wash,  brand  and  pack 
m  tierces  the  hams,  ready  for  the  market;  for 
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this  Roots  and  Coe  wprc  to  pay  T^owis  liis  bill  of 
charges  as  a  further  advonce.  While  the  prop- 
erty was  In  this  condition,  a  disagreement 
arose  between  Henry  Lewis  and  Roots  &  Coe, 
relative  to  a  deficiency  in  the  weight  of  the 
hogsheads,  and  whether  the  warehouse  receipt 
of  Samuel  Lewis  amounted  to  a  warranty  of 
the  weights. 

In  May  and  June,  1854,  the  defendants  be- 
low purchased  two  hundred  and  twelve  tierces 
of  these  hams,  at  a  specific  price.  Roots  &  Coe, 
and  Henry  Lewis  respectively  claim  to  have 
made  this  sale,  and  both  were  present  when  it 
was  made. 

The  money  arising  from  the  sale  was  designed 
for  the  former,  and  the  sale  was  entered  on 
their  books,  and  there  is  strong  evidence  to  the 
facts  that  the  defendants  promised  to  pay  their 
bill  for  the  hams  in  June,  1854.  But  before 
the  payment,  Henry  Lewis  insisted  upon  a  sur- 
render of  the  warehouse  receipts  of  Samuel 
Lewis;  and  that  being  refused,  he  directed  the 
defendants  to  appropriate  the  price  as  a  credit 
on  the  joint  debt  of  Samuel  Lewis  and  himself 
to  them;  and  this  was  done  by  them  accord- 
ingly. 

Upon  the  trial  in  the  Circuit  Court,  the 
plaintiffs  in  error  moved  for  fourteen  distinct 
instructions  to  the  jury,  which  the  court  de- 
<>lined  to  give,  but  gave'  in  their  stead  the  fol- 
lowing charge; 

"I.  If  the  jury  shall  find,  from  the  evidence 
:*>53*]  in  this  rase,  'that  the  said  two  hundred 
xnd  twelve  tierces  were  part  of  the  hams  con- 
tained in  the  four  hundred  and  fifteen  hogs- 
heads mentioned  in  the  receipt  of  April  4.  1854; 
that  they  were  sold  by  the  said  plaintiffs,  in 
iheir  own  name,  to  the  said  defendants;  that 
:it  the  time  of  the  said  sale  the  said  hams  be- 
longed to  the  said  plaintiffs,  or  that  they  had 
an  interest  in  the  same  for  advances  or  com- 
missions, and  authority  as  the  agents  of  Ad- 
nms  &  Buckingham  to  dipose  of  the  same;  and 
that  said  hams  were  delivered  to,  and  received 
by,  said  defendants,  in  pursuance  of  said  sale, 
then  the  plaintiffs  are  entitled  to  recover  the 
full  amount  or  price  of  the  said  hams. 

2.  That  although  the  jury  may  find  from  the 
evidence  that  said  hams  were  sold  to  defend - 
onts  by  Henry  Lewis,  yet  if  they  also  find  that 
at  the  date  of  said  sale  the  said  hams  belonged 
to  plaintiffs,  or  to  Adams  &■  Buckingham,  for 
whom  the  plaintiffs  acted  as  agents;  and  if  the 
latter,  that  the  plaintiffs  had  an  interest  in 
and  control  over  the  said  hams,  to  cover  ad- 
vances and  commissions;  that  defendants  sub- 
sequently promised  to  pay  plaintiffs  the  same, 
and  that  this  suit  was  instituted  before  the 
price  of  said  hams  had  been  paid  by  defendants 
to  Henry  Lewis,  then  and  in  that  event  the 
plaintiffs  are  entitled  to  recover." 

To  this  charge  McCuIlough  and  Culbertson 
excepted,  as  well  as  to  the  refusal  of  the  in- 
structions moved  for,  and  assign  these  decisions 
as  errors  in  this  court.  The  written  contract, 
of  November,  1853,  which  arranged  the  terms 
and  course  of  business  between  the  plaintiffs 
below  (Roots  &  Coe)  and  Adams  &  Bucking- 
ham, their  principal,  with  Henry  Lewis,  for 
the  year  IS54,  confers  on  the  former  a  plenary 
power  to  dispose  of  the  consignments  to  be 
made,  for  advances  under  that  contract.  The 
eontract  of  April  did  not  altar  or  modify  this 
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term  in  this  engagement.  Henry  I./ewis  was 
then  in  arrears  to  them.  He  had  involved  his 
brother  Samuel  in  engagements,  as  his  surety, 
which  he  could  not  fulfill.  This  contract  of 
April  was  a  relief  and  an  acrammcnlntinn  to 
the  brothers.  The  license  to  Henry  T^wis  to 
prepare  the  provisions  for  market,  and  to  se- 
lect the  markets  and  purchasers,  was  an  indul- 
gence to  him,  and  did  not  diminish  the  rights  of 
Roots  &  Coe  in  the  property,  or  tlioir  powers 
under  the  contract.  Whatever  sales  were  made 
by  him,  were  made  as  the  agent  of  Roots  &  Coe 
and  they  were  entitled  to  control  the  price.  He 
was  not  in  a  condition  to  dispute  their  title, 
itnd  his  authority  to  the  plaintiffs  in  error  to 
appropriate  the  price  as  a  credit  upon  another 
demand  was  a  fraud  upon  the  rights  of  Roots 
&  Coe,  and  Adams  &  Buckingham.  Zuliicta  v. 
Vinent,  12  L.  &.  Eq.  145;  Bott  v.  McCoy.  20 
AIb.  678;  Walcott  v.  Keith,  2  Fost.  N.  H.  lOfl. 
•We  think  the  cause  was  fairly  submit-  [*S54 
ted  to  the  jury  in  the  charge  of  the  court.  The 
instructions  prayed  for  by  the  plaintiffs  in  er- 
ror present  several  questions  which  will  now  be 
considered. 

They  affirm,  that  if  Samuel  I^ewis  did  not 
assent  to  the  sale,  nor  waive  his  right  to  detain 
the  property  until  his  warehouse  receipts  were 
surrendered,  and  that  Roots  &  Coe  from  time  to 
time  refused  to  surrender  those  receipts,  and 
still  control  them,  they  cannot  maintain  an 
action  for  this  money. 

But  the  existenre  of  the  facts  does  not  au- 
thorize the  defendants  (McCuIlough  et  al.)  to 
resist  the  payment  of  the  price  of  property 
they  had  purchased,  and  their  possession  of 
which  had  not  been  disturbed.  Samuel  I.ewiR 
had  no  title  to  the  property,  nor  any  power  to 
sell  it,  nor  any  claim  on  the  price.  At  most,  he 
had  only  a  lien,  which  he  might  never  claim  to 
exert,  and  from  which  the  purchasers  have  ex- 
perienced no  injtiry.  Holly  v.  Huggeford,  8 
Pick.  73;  Vibhard  v.  Johnson,  19  Johns.  77; 
Wanrer  v.  Truly,  17  How.  584. 

Nor  can  the  purchasers  aver  that  Henry 
Lewis  had  no  intention  to  act  as  the  agent  of 
Roots  ft  Coe  in  making  the  sale,  and  in  doing 
so  he  did  not  waive  any  right  of  Samuel  I.<ewis, 
nor  enlarge  or  impair  the  claim  of  Roots  ft  Coe 
upon  the  property;  but  that  he,  and  those 
claiming  from  him,  are  simply  tort-feasors,  and 
that  Roots  ft  C!oe  cannot  claim  the  entire  pur- 
chase money,  because  their  title  does  not  em- 
brace the  entire  property  and  right  to  posess- 
sion.  The  relations  of  Roots  &  Coe  to  Henry 
Lewis  were  such  that  he  cannot  be  deemed  a 
tort-feasor,  except  by  their  election.  Tliey  are 
authorized  to  adopt  his  acts,  anfl  to  claim  the 
benefit  of  his  contracts.  He  was  their  bailee, 
and  is  estopped  to  deny  their  title  in  any  form. 
It  is  further  insisted  that  the  suit  should  hmvs 
been  instituted  in  the  names  of  Adams  &  Buck- 
ingham, and  not  in  those  of  Roots  ft  Coe.  But 
the  contracts  for  the  consignment  of  the  bams, 
as  well  as  for  their  preparation  for  the  market 
and  their  sale,  were  made  in  the  names  of  those 
persons.  They  are  interested  in  their  result 
to  the  extent  of  their  commissions,  and  their 
principals  reside  in  another  state  from  tbeifi- 
selves.  The  authorities  cited  sustain  their  titkt 
to  maintain  this  suit. 

Judgment  affirmed. 
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JOSEPH  FELLOWS,  Survivor  of  Robert  Ken- 
die,  Plff.  in  Er., 

V. 

SUSAN   BLACKSMITH,   and    Eli    S.   Parlcer, 
Admrs.  of  John  Blacksmith,  Deceased. 

(See  S.  C.  10  How.  366-373.) 

Seneca  Indians — their  removal  must  be  made 
by  the  United  States — not  by  individuals — 
Treaty  is  supreme  law  of  the  land. 

Tbe  removal  of  tribes  nnd  nations  of  Indlnns 
from  their  ancient  possessions  to  their  npw  tiatues 
in  the  West,  under  Treaties  made  with  tliem  by  tbe 
United  States,  bas  l>een  by  the  authority  and  under 
the  care  and  superintendence  of  tbe  Kovemment. 

Tbev  cannot  be  expelled  from  tbeir  homes  by  the 
Irregular  force  and  violence  of  individuals  who 
had  acquired  title  to  them,  or  throush  the  Inter- 
vention of  courts  of  justice. 

The  grantees  derived  no  power  under  the  Treaty 
of  1838  or  1842,  to  dispossess  by  force  the  Senecji 
Indians,  or  rlRht  of  entry  so  as  to  sustain  an  eject- 
ment in  a  court  of  law. 

A  treaty  Is  the  supreme  law  of  tbe  land.  Courts 
cannot  go  behind  it  for  the  purpose  of  annulling 
Its  effect  snd  operation. 

Argued  Jan.  19,  1857.       Decided  March  6,  1867. 

rr  ERROR  to  the  Supreme  Court  of  the  State 
of  New  York. 

The  case  is  stated  by  the  court. 

Messrs.  R.  H.  GtUet  and  J.  L.  Biown,  for  the 
plaintiff  in  error: 

The  Treaties  are  valid,  and  are  of  themselves 
conclusive  as  to  the  authority  of  the  person 
representing  the  Seneca  Nations,  and  as  to  their 
identity. 

U.  S.  V.  Palmer,  3  Wheat.  634;  4  Wheat.  85; 
Foster  v.  Neilson,  2  Pet.  306 ;  U.  S.  v.  Arredon- 
do,  6  Pet.  710;  Ware  v.  Hylton,  3  Dall.  199;  U. 
S.  V.  The  Peggy,  1  Cranch,  103;  Worcester  v. 
Georgia,  6  Pet.  559:  Cherokees  v.  Georgia,  5 
Pet.  I;  Johnson  v.  Mcintosh.  8  Wheat.  593. 

The  Treaties  of  1838  and  1842,  were  effectual 
to  extinguish  the  Indian  title  and  vest  in  Ogden 
and  Fellows,  and  the  survivor  of  them,  the  title 
to  the  Buffalo  Creek  and  Tonawanda  Reserva- 
tions; consequently  the  title  to  the  locus  in 
qno. 

Mitchel  T.  U.  S.  8  Pet.  711;  10  How.  (51  U. 
S.)  442;  Murray  v.  Wooden,  17  Wend.  .536; 
Jackson  v.  Hill,  5  Wend.  632;  Jackson  v.  Brown. 
15  Johns.  264. 

The  title  being  thus  acquired,  Ogden  and 
Fellows,  and  the  survivor,  had  the  right  to  en- 
ter into  the  possession  of  the  premises. 

The  occupants  of  reservations  ceded,  became 
tenants  at  sufferance,  and  cannot  maintain 
trespass  for  being  violently  turned  out  of  pos- 
session. 

Hyatt  V.  Wood,  4  Johns.  150,  313;  Rowan  v. 
Lytle,  11  Wend.  616;  Allen  v.  Jaquish,  21 
Wend.  636;  Wilde  t.  Cantillon,  1  Johns.  Cas. 
123;  Gault  v.  Jenkins,  12  Wend.  488;  Dotiglas 
v.  Valentine,  7  Johns.  273.  , 

Mr.  J.  H.  Hartindale,  for  defendants  in  error: 

Mr.  Justice  Nelson  delivered  tbe  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  New  York.  The  case  was  de- 
cided by  the  Court- of  Appeals  of  that  State; 
but  tbe  record  had  been  remitted,  after  the  de- 


Note. — Indians  and   Indian   tribes.     Status  of; 
amensble  to  what   laws ;   rights  of ;   what  courts 
have  jarlsdlctlon  over  ;  power  of  Congress  over.  See 
note  to  Worcester  v.  Georgia,  8  L.  ed.  D.  S.  484. 
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cision,   *to   the    Supreme   Court,   from    [*S07 
which  the  appeal  had  been  taken. 

The  suit  in  tbe  Supreme  Court  was  an  action 
of  trespass,  quare  dausum  fregit,  brought  by 
the  intestate,  John  Blacksmith,  against  the  de- 
fendants, Joseph  Fellows  and  Robert  Kendle, 
for  entering,  with  force  and  arms,  into  the 
close  of  the  plaintiff,  commonly  known  as  an 
Indian  saw-mill  and  yard,  at  the  Town  of  Pem- 
broke, County  of  Genesee,  nnd  then  and  there 
having  expelled  and  dispossessed  the  said  plain- 
tiff. 

The  defendants  plead,  1st,  not  guilty;  and  2d, 
that  the  said  close,,etc.,  was  the  soil  .and  free- 
hold of  the  defendant,  Fellows,  and  that  the 
defendant.  Fellows,  in  his  own  right,  and  the 
defendant,  Kendle,  as  his  servant,  and  by  his 
command,  broke  and  entered  the  said  close, 
etc.,  as  they  lawfully  might,  for  the  cause 
aforesaid.  To  this  plea,  there  was  a  replica- 
tion, averring  that  the  close,  soil  and  freehold, 
was  not  the  close  of  the  defendant.  Fellows. 

On  the  trial  it  was  proved  by  the  plaintiff 
that  the  close  mentioned  in  tbe  declaration  is 
situate  in  the  Town  of  Pembroke,  Countv  of 
Genesee,  upon  a  tract  of  land  of  twelve  thou- 
sand eight  hundred  acres,  commonly  known  as 
tbe  Tonawanda  Reservation,  and  was,  at  the 
time  of  the  entry  complained  of,  an  Indian  im- 
provement upon  the  same;  that  said  improve- 
ment was  made  about  twenty  years  before  the 
Treaty,  by  the  plaintiff  and  seven  other  Tona- 
wanda Indians;  that  the  plaintiff  is  a  native 
Indian,  belonging  to  the  Tonawanda  band  of 
the  Seneca  Indians,  who  reside  on  that  reserva- 
tion, and  are  a  part  of  the  Seneca  Nation,  and 
has  so  been  known  for  at  least  thirty -six  years; 
that  he  has  resided  on  this  reservation  from  his 
birth,  and  was  in  the  actual  possession  of  the 
said  improvement  at  the  time  of  the  entry  com- 
plained of;  that  on  the  13th  of  July,  1846,  the 
defendants  entered  into  and  took  possession  of 
the  said  close,  and  turned  the  plaintiff  out,  and 
in  doing  so  committed  tbe  trespass.  It  was  ad- 
mitted that  a  Treaty  had  been  made  between 
the  United  States  and  the  Six  Nations  of  In- 
dians on  the  11th  November,  1704,  by  which 
certain  lands  in  western  New  York,  including 
this  Tonawanda  Reservation,  are  declared  "to 
be  the  property  of  the  Seneca  Nation;  and  the 
United  States  will  never  claim  the  same,  nor 
disturb  the  Seneca  Nation,  nor  any  of  the  Six 
Nations,  or  their  Indian  friends  residing  there- 
on, and  united  with  them  in  the  free  use  and 
enjoyment  thereof;  but  it  shall  remain  theirs 
until  they  choose  to  sell  the  same  to  the  people 
of  the  United  States,  who  have  the  right  to 
purchase." 

The  plaintiff  then  rested. 

The  defendants  gave  in  evidence  certain 
documents  and  Acts  *of  the  Legisia-  [*S68 
tures  of  the  States  of  New  York  and  Massachu- 
setts, showing  that  a  dispute  had  arisen,  at  an 
early  day,  between  the  two  States,  in  respect  to 
tbe  title  to  a  lai^  tract  of  land  within  the 
limits  of  New  York,  of  which  the  locus  in  quo 
is  a  part.  That  in  1786,  tbe  dispute  was  amica- 
bly settled  by  a  cession  from  Massachusetts  to 
New  York  of  the  sovereignty  and  jurisdiction 
over  the  tract,  and  by  a.  cession  from  New 
York  to  Massachusetts  of  the  right  of  pre-emp- 
tion to  the  soil  from  the  Indians. 

The  lands  wera  then  in  the  independent  oe- 
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cupancy  of  the  Seneca  Nation,  and  owned  by 
them,  and  that  Massachusetts  acquired  by  the 
cession  the  exclusive  right  of  purchasing  their 
title  whenever  they  became  disposed  to  sell; 
that  this  right  had  become  duly  vested  in 
Thomas  L.  Ogden  and  Joseph  Fellows,  by 
proper  conveyances  from  Massachusetts,  which 
survived  to  the  latter  on  the  death  of  Ogden. 

A  Treaty  was  then  given  in  evidence,  be- 
tween the  United  States  and  the  New  York  In- 
dians, bearing  date  15th  January,  1838,  and  an- 
other between  the  United  States  and  the  Sene- 
ca Nation,  bearing  date  the  20th  May,  1842,  un- 
der which  the  defendant  claims  that  he  had 
acquired  the  Indian  title  to  the  close  in  ques- 
tion, and  by  virtue  of  which  it  is  admitted  the 
defense  to  the  action  in  this  case  rests. 

The  Treaty  of  1838  (7  U.  S.  Stat.  651),  set 
apart  a  tract  of  country,  situated  west  of  the 
State  of  Missouri,  as  a  permanent  home  for  all 
the  New  York  Indians,  containing  1,000,824 
acres  of  land,  bciii;;,  as  is  expressed  in  the 
Treaty,  "three  hundred  and  twenty  acres  for 
cncb  soul  of  said  Indians,  as  their  numbers  are 
at  present  computed."  The  tract  is  particular- 
ly described  and  located.  It  was  intended  for 
the  future  home  of  nine  tribes  of  Indians,  con- 
taining, according  to  the  official  estimate,  a 
population  of  5,485.  The  Seneca  tribe,  includ- 
ing among  them  their  friends,  the  Onondagas 
and  Cayugas,  numbers  a  population  of  2,633. 

By  the  10th  section  of  this  Treaty,  special 
provision  was  made  concerning  this  tribe  and 
their  friends  already  mentioned.  They  were 
to  have  assigned  to  them  the  easterly  part  of 
the  tract  set  apart  to  the  New  York  Indians, 
and  to  extend  so  far  as  to  include  one  half  sec- 
tion of  land  for  each  soul.  The  tribe  agrees  to 
remove  from  New  York  to  their  new  home 
within  five  years,  and  continue  to  reside  there. 
The  section  then  recites  the  purchase  of  the  ti- 
tle of  the  Seneca  Nation  to  certain  lands  de- 
scribed in  a  deed  of  conveyance  by  Ogden  and 
Fellows,  assignees  of  the  State  of  sSissachu- 
3 69*]  setts,  for  the  consideration  *of  $202,000, 
and  also  that  the  Nation  has  agreed  that  said 
money  shall  be  paid  to  the  United  States,  and 
that  out  of  this  sum  $102,000  shall  be  paid  to 
the  owners  of  the  improvements  on  the  land  so 
conveyed,  the  residue  to  be  invested  in  stocks 
by  the  government,  the  income  of  which  ia  to 
be  paid  annually  to  the  Nation  at  their  new 
homes.  The  improvements  were  to  be  ap- 
praised, and  a  distribution  of  the  $102,000  made 
among  the  owners,  and  "to  be  paid  by  the 
United  States  to  the  individuals  who  were  en- 
titled to  the  same,  etc.,  on  their  relinquishing 
their  respective  possessions  to  Ogden  and  Fel- 
lows." 

By  the  16th  section  of  the  Treaty,  the 
United  States  agree  that  they  will  appropriate 
the  snm  of  $400,000,  to  be  applied  from  time 
to  time,  under  the  direction  of  the  President  of 
the  United  States,  in  such  proportions  as  may 
he  most  for  the  interest  of  the  Indians  who 
■were  parties  to  the  Treaty,  "to  aid  them  in  the 
removal  to  their  homes,  and  in  supporting 
them  the  first  year  after  their  removal;  to  en- 
rourage  and  assist  them  in  education,  and  in 
heing  taught  to  cultivate  their  lands;  in  the 
«rection  of  mills,  houses,"  etc. 

A  large  tract  of  land  in  Wisconsin  that  had 
16  li.ed. 


been  set  apart  to  certain  Indians  was  relin- 
quished to  the  government. 

The  deed  of  conveyance  from  the  Seneca  Na- 
tion to  Ogden  and  Fellows,  and  referred  to  in 
the  Treaty,  is  annexed  thereto.  It  conveys 
four  reservations  in  western  New  York:  the 
Buffalo  Creek  Reservation,  containing  49,920 
acres;  the  Cattaraugus,  21,680  acres;  the  Al- 
legany, 30,469  acres;  and  the  Tonawanda,  12,- 
800  acres. 

Some  difficulty  occurred  in  carrying  this 
Treaty  into  execution,  which  it  is  not  import- 
ant to  refer  to.  These  difficulties  raised  by  the 
Indians  resulted  in  a  modification  of  it  by  a 
second  Treaty  entered  into  on  20th  May,  1842, 
which,  after  referring  to  the  first,  and  to  the 
deed  of  conveyance  to  Ogden  and  Fellows, 
and  to  the  differences  that  had  arisen  between 
the  parties,  provides  in  the  Ist  article  .that 
Ogden  and  Fellows,  in  consideration  of  the  re- 
lease and  agreements  afterwards  mentioned, 
stiplate  that  the  Seneca  Nation  might  con- 
tinue in  the  occupation  and  enjoyment  of  two 
of  the  reservations,  the  Cattaraugus  and  the 
Allegany,  the  same  as  before  the  deed  of  con- 
veyance. And  in  the  2d  article,  the  Seneca 
Nation,  in  consideration  of  the  foregoing  and 
other  stipulations,  agree  to  release  and  confirm 
to  Ogden  and  Fellows  the  two  remaining  reser- 
vations, the  Buffalo  Creek  and'  the  Tonawanda. 

The  3d  article  provides  for  reducing  the 
amount  of  the  purchase  money  to  be  paid  by 
Ogden  and  Fellows,  so  as  to  correspond  with 
the  relative  value  of  the  two  reservations  re- 
leased to  the  value  of  four,  as  fixed'  in  the 
Treaty  of  1838. 

'The  4th  article  provides  for  the  ap-  [*S70 
praisal  of  the  land  and  improvements  in  these 
two  reservations,  by  appraisers — one  to  be  ap- 
pointed by  the  Secretary  of  War,  and  the  other 
by  Ogden  and  Fellows — and  to  report  their 
proce^ings  to  the  Secretary,  and  also  to  Og- 
den and  Fellows. 

The  6th  article  provides  that  the  possession 
of  the  two  tracts  confirmed  to  Ogden  and  Fel- 
lows should  be  surrendered  up  as  follows:  the 
unimproved  lands  on  the  tracts  within  one 
month  after  the  reports  of  the  appraisers,  and 
the  improvements  within  two  years,  provided 
that  the  amount  to  be  ascertained  and  awarded 
as  the  proportionate  value  of  said  improvements 
shall,  on  the  surrender  thereof,  be  paid  u> 
the  President  of  the  United  States,  to  be  dis- 
tributed among  the  owners  according  to  the 
determination  of  the  appraisers;  and  provided, 
also,  the  consideration  for  the  release  and  con- 
veyance of  the  lands  shall,  at  the  time  of  the 
surrender  thereof,  be  paid  or  secured  to  the 
satisfaction  of  the  Secretary  of  War,  the  in- 
come of  which  to  be  paid  to  the  iieneca  In- 
dians annually. 

The  7th  article  provides  that  the  modification 
in  this  Treaty  of  1842  shall  be  a  substitute  for 
that  of  1838,  wherein  it  differs  from  it,  and  to 
this  extent  shall  be  deemed  to  repeal  it. 

It  will  be  seen  that  the  principal  change 
under  the  second  Treaty  consists  in  the  release, 
by  Ogden  and  Fellows,  to  the  Indians,  of  two 
of  the  four  reservations  conveyed  to  them 
under  the  Treaty  of  1838,  and  the  correspond- 
ing reduction  of  the  price  to  be  paid.  Most  of 
the  other  provisions  of  the  Treaty  are  im< 
touched,  and  remained  in  force.    The  assign- 
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meat  by  the  goTernment  of  the  large  tract  of 
country  for  the  New  York  Indians  west  of  the 
Missouri — the  special  tract  therein  assigned  to 
this  Seneca  Nation — their  agreement  to  remove 
to  their  new  homes,  and  the  large  appropria- 
tion to  aid  in  their  removal  and  in  their  sufi- 
port  and  encouragement  after  they  had  arrived 
— ^all  these  provisions  remained  unaffected  by 
the  second  Treaty. 

Keither  Treaty  made  any  provision  as  to  the 
mode  or  manner  in  which  the  removal  of  the 
Indians  or  surrender  of  the  reservations  was  to 
take  place.  The  grantees  have  assumed  that 
they  were  authorized  to  talc*  forcible  posses- 
sion of  the  two  reservations,  or  of  the  four,  as 
the  case  would  have  been  under  the  first  Treaty. 
The  plaintiff  in  this  case  was  expelled  by  force; 
and  unless  this  mode  of  removal  can  be  sus- 
tained, the  recovery  against  the  defendants  for 
the  trespass  was  right,  and  must  be  affirmed. 

The  removal  of  tribes  and  nations  of  Indians 
from  their  ancient  possessions  to  their  new 
871*]  homes  in  the  west,  under  •Treaties 
mode  with  them  by  the  United  States,  have 
been,  according  to  the  usage  and  practice  of  the 
government,  by  its  authority  and  under  its 
care  and  superintendence.  And.  indeed,  it  is 
difficult  to  see  how  any  other  mode  of  a  forci- 
ble removal  can  be  consistent  with  the  peace  of 
the  country,  or  with  the  duty  of  the  govern- 
ment to  these  dependent  people,  who  have  been 
influenced  by  its  counsel  and  authority  to 
change  their  habitations. 

The  negotiations  with  them  as  •  quasi  na- 
tion, possessing  some  of  the  attributes  of  an 
independent  people,  and  to  be  dealt  with  ac- 
cordingly, would  seem  to  lend  to  the  conclu- 
sion, unless  otherwise  expressly  stipulated,  that 
the  Treaty  was  to  be  carried  into  execution  by 
the  authority  or  power  of  the  government, 
which  was  a  party  to  it;  and  more  especially, 
when  made  with  a  tribe  of  Indians  who  are  m 
a  state  of  pupilage  and  hold  the  relation  to 
the  government  as  a  ward  to  his  guardian.  It 
is  dillicntt  to  believe  that  it  could  have  been  in- 
tended by  the  government  that  these  people 
were  to  be  left,  after  they  had  parted  with 
their  title  to  their  homes,  to  be  expelled  by  the 
irre^Iar  force  and  violence  of  the  individu- 
als who  had  acquired  it,  or  through  the  inter- 
vention of  the  courts  of  justice.  As  we  have 
seen,  the  Seneca  Nation  upon  the  four  reserva- 
tions consisted  of  a  population  of  some  two 
thousand  six  hundred  and  thirty-three  souls; 
and  if  we  include  the  Tuscaroraa,  whose  lands 
were  also  purchased  under  the  same  Treaty, 
nearly  three  thousand.  It  is  obvious  that  any 
such  litigation  would  be  appalling. 

If  we  look  into  the  provisions  of  the  two 
Treaties,  we  think  the  conclusion  is  dear,  from 
a  consideration  of  them,  that  no  such  means 
or  manner  of  removal  were  contemplated,  as 
that  derived  from  a  consideration  of  their  un- 
fitness and  impropriety  under  the  circum- 
stances stated. 

The  Treaty  of  1838  contemplated  a  removal 
to  the  tract  west  of  the  State  of  Missouri,  and 
putting  the  Indians  in  possession  of  it.  A 
large  fund  was  appropriated,  and  in  the  hands 
of  the  government,  to  be  disbursed  in  aid  of 
such  removal,  and  of  their  support  and  encour- 
agement after  their  arrival.  It  did  not,  there- 
fore, separate  these  Indians  from  the  care  and 
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protection  of  the  government  on  its  ratifica- 
tion, but  contemplated  further  duties  towards 
them,  and  for  which  means  were  supplied. 
Besides,  the  purchase  money  for  the  reserva- 
tions was  to  be  paid  to  the  government;  and 
by  the  express  terms  of  the  Treaty  of  1842. 
the  appraised  value  of  the  improvements  was, 
on  the  surrender  of  the  ponsewions,  to  be  paid 
to  the  President  of  the  United  States,  to  be 
distributed  among  the  owners  of  the  improve- 
ments according  to  the  award  of  the  appraisers. 
This  provision  shows  'that  the  gov-  [*S7S 
ernment  was  to  be  present  at  the  surrender  and 
payment  for  the  improvements. 
.  The  clause  in  the  Treaty  of  1838  is  still  more 
specific,  which  was,  that  the  iinprovenicnt« 
were  "to  be  paid  by  the  United  States  to  the 
individuals  who  were  entitled  to  the  same," 
etc.,  "on  their  relinquishing  their  respective 
possessions  to  the  said  Ogden  and  Fellows."  It 
IS  also  worthy  of  remark,  that  the  St.  Regis 
Indians,  one  of  the  nine  tribes  of  the  New  York 
Indians,  in  giving  their  assent  to  the  Treaty  of 
1838,  deemed  it  necessary  to  guard  against  a 
forcible  removal  to  the  west,  by  a  clause  pro- 
viding that  they  "shall  not  be  compelled  to  re- 
move under  the  Treaty;"  a  removal  to  the  west 
being  in  contemplation. 

We  think,  therefore,  that  the  grantees  de- 
rived no  power,  under  the  Treaty,  to  dispossess 
by  force  these  Indians,  or  right  of  entry,  so  as 
to  sustain  an  ejectment  in  a  court  of  law; 
that  no  private  remedy  of  this  nature  was  con- 
templated by  the  Treaty,  and  that  a  foreiMe 
removal  must  be  made,  if  made  at  all,  under 
the  direction  of  the  United  States;  that  this 
interpretation  is  in  accordance  with  the  usages 
and  practice  of  the  government  in  providing  for 
the  removal  of  Indian  tribes  from  their  ancient 
possessions,  with  the  fitness  and  propriety  of 
the  thing  itself,  and  with  the  fair  import  of  the 
language  of  the  several  articles  bearing  upon 
the  subject. 

An  objection  was  taken,  on  the  argument,  to 
the  validity  of  the  Treaty,  on  the  ground  that 
the  Tonawanda  band  of  the  Seneca  Indian* 
were  not  represented  by  the  chiefs  and  head 
men  of  the  band  in  the  negotiations  and  execu- 
tion of  it.  But  the  answer  to  this  is,  that  the 
Treaty,  after  executed  and  ratified  by  the 
proper  authorities  of  the  government,  becomes 
the  supreme  law  of  the  land,  and  the  court* 
can  no  more  go  behind  it  for  the  purpose  of 
annulling  its  effect  and  operation,  than  they 
can  behind  an  Act  of  Congress.  1  Cranch,  103; 
0  Pet.  735;  10  How.  442;  2  Pet.  307,  309.  314; 
3  Story,  Const.  Law.  p.  695. 

The  view  we  have  taken  of  the  case  make* 
it  unnecessary  to  examine  the  ground  upon 
which  the  learned  court  below  placed  their 
decision;  that  court  held  the  appraisal  of  the 
improvements,  and  payment  therefor,  were  con- 
ditions precedent  to  the  surrender  of  tliem  by 
the  Indians;  and  that  the  refusal  of  the  Tona- 
wanda band  to  permit  the  appraisal  did  not  ex- 
cuse the  performance  of  these  conditions.  The 
ground  upon  which  we  have  placed  our  judg- 
ment is  not  to  conflict  with  this  view.  We 
hold  that  the  performance  was  not  a  duty  that 
belonged  to  the  grantees,  but  for  the  govern- 
ment under  the  Treaty. 

•We  think  the  judgment  of  the  court  ['S?* 
below  right,  and  should  be  affirmed. 
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ENOCH  C.  ROBERTS,  Plff.  in  Er., 

V. 

JAMES  M.  COOPER. 

(See  S.  C.  19  How.  373-376.) 

Additional  security  on  appeal. 

Where  a  jiidKment  bai  been  bad  In  ejectment  for 
only  nominal  dnmaeeB,  and  a  writ  of  error  I1118  been 
sued  out  by  defendant  and  security  eWen,  this 
court  caoDot  Interfere  to  require  luldltlonal  secu- 
rity to  cover  darances  whlcb  the  plaintiff  may  re- 
rover  In  an  action  for  mesne  proAis,  or  for  otber 
losses  wblcb  be  will  sustain  by  being  kept  out  of 
possession. 

Argued  Feb.  27,  1867.    Decided  Mar.  5,  1867. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Michigan. 

Roberts,  plaintiff  in  error,  on  the  allowance 
of  the  writ  of  error,  gave  security  in  the  sum 
of  $1,000,  for  damages  and  costs.  Cooper,  de- 
fendant in  error,  now  moves  the  court  for  'an 
order  requiring  Roberts  to  give  additional  se- 
curity in  the  sum  of  $25,000,  or  such  other  sum 
as  the  court  may  deem  sufficient  to  cover  dam- 
ages, upon  his  affidavit  that  $1,000  is  not  suffi- 
cient to  cover  all  damages  and  costs. 

For  the  history  of  this  case,  with  statements 
of  the  facts  involved,  and  the  opinion  of  this 
court  on  the  merits,  see  18  How.  173,  and  20 
How.  467. 

Mr.  Vinton  for  defendant  in  error. 

Messrs.  Romeyn  and  Tmnum  Smith,  for 
plaintiff  in  error.   . 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

In  this  case,  Roberts,  who  is  the  plaintiff  in 
error,  on  the  allowance  of  the  writ  of  error, 
gave  security  in  the  sum  of  $1,000,  conditioned 
that  he  would  prosecute  his  writ  to  effect,  and 
answer  all  damages  and  costs  if  he  failed  to 
make  his  plea  good.  Cooper  now  declares  that 
the  bond  for  1,000  is  not  sufficient  to  answer 
all  the  damages  and  costs,  if  Roberts  should 
fail  to  prosecute  bis  writ  to  effect,  and  refers 
to  an  affidavit  filed  by  him  as  the  basis  of  this 
motion  to  show  that  fact. 

Mr.  Vinton,  counsel  of  Cooper,  now  moves 
the  court  for  an  order  requiring  Roberts  to  give 
374*]  additional  security  in  the  sum  *of  $25,- 
000,  or  such  other  sum  as  the  court  may  deem 
to  be  sufficient  to  cover  all  damages  which 
Cooper  may  suffer,  if  the  writ  of  error  should 
not  be  prosecuted  with  effect. 

The  case  between  the  parties  is  for  the  re- 
covery of  land  in  ejectment.  Cooper  repre- 
sents that  he  holds  the  legal  title  to  the  land  in 
controversy  in  trust  for  the  National  Mining 
Company,  incorporated  by  the  I<egislature  of 
the  State  of  Michigan,  to  carry  on  the  business 
of  mining  for  copper,  and  that  he  is  the  Secre- 
tary and  Treasurer  of  the  Company;  that  he  in- 
stituted this  suit  to  recover  the  possession  of 
this  land  for  them,  that  they  might  have  the 
use  and  occupation  of  it  for  their  chartered 
purposes.  It  is  also  stated  by  the  affiant  that 
a  decision  had  been  given  by  the  Supreme  Court 
of  the  United  States  at  its  last  term,  on  a  writ 
of  error  to  the  Circuit  Court  for  the  District  of 
Michigan,  between  the  same  parties  in  contro- 
versy, for  the  same  land,  establishing,  on  the 
merits  of  the  case,  the  title  of  the  affiant  to  the 
land,  and  that  the  mininx  Company,  in  oonse- 
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quence  of  it,  bad  prepared  to  prosecute  its 
mining  business  to  the  extent  of  their  ability 
upon  the  land,  which  is  known  to  contain  a 
very  valuable  deposit  of  copper  ore,  which 
could  be  worked  with  great  profit;  and  that 
the  Company  was  prevented  from  working  the 
deposit,  in  consequence  of  a  pending  writ  of 
error,  which  Roberts  sued  out  on  a  judgment 
which  had  been  rendered  in  this  case  against 
him  and  in  favor  of  the  legal  title  of  the  affiant, 
in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Michigan,  at  its  last  term. 
And  the  affiant  also  states  that  the  damages 
which  the  Company  will  sustain  by  the  delay 
caused  by  the  writ  of  error  will  amount  to  at 
least  the  simi  of  $25,000,  and  to  a  larger 
amount,  if  Roberts  shall  not  prosecute  his  writ 
of  error  to  effect. 

We  have  not  been  able  to  find  a  precedent 
for  this  motion.  The  counsel  making  it  did 
not  cite  one,  but  relied  on  that  part  of  the 
22d,  23d  and  24th  sections  of  the  Judiciary 
Act  of  1789,  the  first  of  which  declares  that 
every  justice  or  judge  signing  a  citation  on 
any  writ  of  error  shall  take  good  and  sufficient 
security  that  the  plaintiff  in  error  shall  prose- 
cute his  writ  to  effect,  and  answer  all  damages 
and  costs  if  he  fail  to  make  his  plea  good, 
which,  considered  in  connection  with  the  23d 
and  24th  sections,  he  thought,  empowered  the 
court  to  grant  this  motion.  In  our  interpreta- 
tion, and  the  proper  application  of  those  sec- 
tions, regard  must  be  had  to  the  nature  of  the 
action  upon  which  a  writ  of  error  has  been 
brought,  and  to  the  damages  to  which  a  plain- 
tiff who  has  had  a  verdict  and  judgment 
•may  be  entitled.  If  it  be  for  a  money  [•376 
demand,  on  which  a  sum  certain  has  been  given 
by  a  judgment,  it  is  the  duty  of  the  judge  who 
signs  the  citation  on  a  writ  of  error,  to  take 
care  that  good  and  sufficient  security  is  given. 
Should  it  be  neglected,  and  it  shall  be  brought 
to  the  notice  of  this  court,  when  such  a  case  is 
before  it  upon  a  writ  of  error,  upon  a  motion 
to  enlarge  the  security,  this  court  would  take 
care  that  the  party  claiming  its  intervention 
should  have  the  full  benefit  of  the  security  in- 
tended by  the  law,  on  a  case  when  the  writ  of 
eiror  was  a  supersedeas. 

But  when  a  verdict  and  judgment  upon  it 
has  been  had  in  ejectment,  on  which  nominal 
damages  only,  are  awarded  (except  in  cases  be- 
tween landlord  and  tenants,  and  that  in  Eng- 
land, in  virtue  of  the  Statute  of  1  George  IV., 
ch.  87,  sec.  2),  and  a  writ  of  error  has  been  sued 
out  by  the  defendant,  and  security  given,  as 
has  been  done  in  this  case,  this  court  cannot 
interfere  to  enlarge  the  security,  to  cover  dam- 
ages which  a  plaintiff  may  recover  in  an  action 
for  mesne  profits,  or  for  any  other  losses  which 
he  may  allege  he  will  sustain  by  being  kept  out 
of  the  possession  of  his  land  by  any  delay 
there  may  be  in  prosecuting  the  writ  of  error. 
Besides,  this  court  cannot  award  damages  itt 
any  case  brought  to  it  by  writ  of  error,  or  re- 
quire an  enlargement  of  a  bond  given  upon  a 
writ  of  error,  except  as  it  is  authorized  to  do  in 
the  23d  and  24th  sections  of  the  Judiciary  Act 
of  1780,  neither  of  which  comprehend  cases  of 
apprehended  losses,  except  when  they  are  a 
part  of  the  original  suit,  and  then  only,  "when 
its  reversal  is  in  favor  of  the  plaintiff,  or  peti- 
tioner in  the  original  suit>  and  the  damages  to 
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be  assesspd  or  the  matter  to  be  decreed  are 
uncertain :  in  which  case,  the  cause  is  remanded 
for  a  ftnal  decision. 

We  must  deny  this  motion.  It  Is  not  pro- 
vided for  by  any  legislation  of  Congress.  And 
the  utmost  extent  for  which  the  enlarg<-ment  of 
security  upon  nominal  damages  in  ejectment 
has  been  found  necessary  in  England,  is  given 
by  the  Statute  16  Charles  II.,  sec.  8;  and  that 
is,  where  a  defendant  there  brings  error,  he 
may  be  bound  to  the  plaintiff  in  such  reason- 
able sum  as  the  court  shall  think  proper,  which 
sum  has  been  settled  at  double  the  amount  of 
one  year's  rent.  4  Burrows,  2502.  The  courts 
in  England  will  also  oblige  a  defendant  in 
ejectment,  who  brings  error,  to  enter  into  a 
rule  or  undertaking  not  to  commit  waste  or 
destruction  pending  the  writ.  3  Burrows,  1823; 
Palmer's  Practice  in  the  House  of  Lords,  1S9. 

The  motion  to  enlarge  the  security  in  this 
case  ia  overruled. 


S7«»]  •MARGARET  McREA  and  Bracy  Mc- 
Rm,  Admra.  of  John  D.  Bracy,  Appta., 

V. 

THE  BRANCH  BANK  OF  THE  STATE  OF 
ALABAMA,  at  Mobile. 

(See  S.  C.  19  How.  370-378.) 

Parties. 

On  a  bill  by  a  creditor  to  reacb  and  apply  a  tmst 
fund,  devoted  as  security  for  tbe  debt,  and  wbicb 
bas  come  Into  poxsesslon  of  a  third  party,  tbe 
trustee  and  cestui  que  trust  are  IndispenaaUle 
parties. 

The  facts  of  tbis  case  show  a  sale  fraudulent  as 
to  creditors. 

Argued  Feb.  19,  1857.    Decided  Mar.  5,  1857. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
td  biati'b  tur  the  Jrjistcm  District  of  Ar- 
kuiisas. 

The  appellee  filed  a  bill  in  the  court  below, 
to  reach  certain  slaves  therein  mentioned  as  be- 
longing to  the  estate  of  John  D.  Bracy,  but 
alleged  to  have  been  fraudulently  conveyed  to 
the  plaintiff  in  error. 

The  bill  had  a  double  aspect:  setting  up  a 
lien  on  said  slaves  by  virtue  of  a  deed  of  trust 
from  said  John  D.  Bracy,  dated  June  7,  1844, 
to  secure  the  payment  of  certain  notes  to  the 
Bank;  and  second,  as  a  creditor  in  company 
with  others,  to  set  aside  the  bill  of  sale  to  the 
■aid  plaintiff  in  error,  as  made  to  hinder  and 
delay  creditors. 

The  bill  alleged  that  John  D.  Bracy  had  run 
away  from  Alabama  with  the  slaves  in  ques- 
tion, in  order  to  prevent  them  from  being 
seized  and  sold,  and  that  the  said  plaintiff  in 
error  had  no  means,  and  gave  no  adequate  con- 
sideration for  said  slaves,  and  knew  that  they 
were  incumbered  with  liens.  The  answer  al- 
leges that  the  plaintiff  in  error  bad  been  in- 
formed that  the  slaves  bad  been  released  from 
the  deed  of  trust.  It  also  denies  fraud,  and 
alleges  a  consideration. 

The  Circuit  Court  rendered  a  judgment  for 
the  Bank. 

This  case  further  appears  in  the  opinion  of 
the  court. 
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Mr.  Fowler,  counsel  of  record  for  appellants, 
made  no  anfument  in  this  court. 
Mr.  A.  H.  Lawrence,  for  appellee. 

Mr.  Justice  Cnrtit  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Arkansas. 

It  appears  from  the  allegations  of  the  bill, 
'which  are  supported  by  the  proofs,  that  in 
December,  1843,  John  D.  Bracy,  then  a  resident 
of  Alabama,  borrowed  of  the  Branch  of  the 
Bank  of  the  State  of  Alabama  at  Mobile  (the 
appellees  in  this  *case)  the  sum  of  $9,-  [*37  7 
065,  and  that  Maria  Matheson,  who  was  hia 
mother,  and  another  person,  joined  in  the  prom- 
issory note  which  was  given  to  the  Bank  for 
the  loan.  To  indemnify  Mrs.  Matheson.  Bracy 
conveyed  certain  negro  slaves  to  one  Gale,  in 
trust,  to  save  her  harmless.  The  debt  not  being 
paid  at  'maturity,  the  Bank  recovered  a  judg- 
ment on  it  in  November,  1845.  The  trustee 
afterwards  sold  some  of  the  slaves,  and  their 
price  was  applied  to  reduce  the  debt;  but  some- 
time in  the  year  1846,  Bracy  privately  left  the 
State  of  Alabama,  and  carried  away  with  him 
the  residue  of  the  slaves  and  some  other  prop- 
erty, not  leaving,  so  far  as  appears,  any  other 
property  in  that  State,  out  of  which  the  judg- 
ment in  favor  of  the  Bank  could  be  satisfied. 
He  appears  to  have  been  for  a  time  in  the  State 
of  Mississippi.  Sometime  in  1847  he  went  to 
Louisiana;  and  in  the  year  1848  he  removed 
with  these  slaves  to  White  bounty,  in  the  State 
of  Arkansas,  where  he  employed'thom  in  mak- 
ing some  improvements  on  a  tract  of  govern- 
ment land,  where  he  and  they  residml.  In 
September,  1849,  Bracy  went  to  Louisiana, 
where  Margaret  McRae,  his  sister,  one  of  the 
appellants,  then  resided,  and  there  made  a  bill 
of  sale  of  all  the  slaves  to  her.  She  sent  one 
of  her  sons  to  take  possession  of  them ;  and 
Bracy  also  returned  to  their  place  of  residence, 
in  White  County,  where  he  continued  to  reside 
until  the  spring  of  1850,  when  Mrs.  McRea 
moved  thither;  and  from  that  time  they  resided 
together,  she  having  entered  the  land  on  which 
the  plantation  was,  and  taken  a  title  in  her  own 
name.  Bracy  continued  to  reside  there,  having 
the  principal  ostensible  management  of  the 
business  of  the  plantation,  until  about  a  year 
before  his  decease,  in  April,  1862,  when  he  re- 
moved to  the  county  ton-n,  about  six  miles  dis- 
tant, to  practice  his  profession  as  an  attorney. 
He  died  deeply  insolvent,  the  debts  proved 
against  his  estate  being  upwards  of  $14,000; 
the  sales  of  all  his  inventoried  effects  amount- 
ing only  to  the  sum  of  $345.90.  The  bill  as- 
serts a  lien  on  these  slaves  by  virtue  of  tbe 
trust  deed,  of  which  it  avers  Mrs.  McRea  had 
notice  when  she  purchased.  But  our  opinion 
is,  that  Gale,  the  trustee,  and  Mrs.  Matheson, 
cestui  que  trust,  are  indis])ensable  parties  to  a 
bill  for  the  subjection  of  this  property  to  the 
claim  of  the  Bank,  by  virtue  of  the  trust  deed. 
Upon  that  footing  the  bill  cannot  be  main- 
tained. 

But  we  are  all  of  opinion  that  the  sale  to 
Mrs.  McRea  was  in  fraud  of  creditors,  and  es- 
pecially of  the  Bank.  Without  detailing  the 
evidence,  we  think  it  enough  to  say,  that  the 
removal   of   the   property   from   Alabama   by 
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Braey;  leaving  the  judgment  of  the  Bank  un- 
satisfied; his  insolvency;  the  relation  between 
the  parties;  their  subsequent  residence  together; 
378*]  the  'manner  in  which  tlie  property  was 
Iield  and  managed,  are  causes  of  very  grave  sus- 
picion. Tlie  bill  charges,  that  if  tliis  propertj 
was  conveyed  to  her,  "it  was  so  conveyed  with 
intent  and  for  the  purpose  of  hindering,  delay- 
ing, and  defrauding  the  creditors  of  the  said 
John  D.  Bracy."  The  answer  of  Mrs.  McRea 
does  not  deny  this  allegation. 

In  the  course  of  responding  to  the  claim  of 
the  bill  founded  on  the  trust  deed,  her  answer 
says:  "She  therefore  charges,  that  there  was 
no  incumbrance  whatever  on  the  said  slaves, 
or  any  of  them,  at  the  time  she  purchased 
them;  and  avers  that  she  purchased  them  in 
good  faith,  and  without  any  notice  or  knowl- 
edge whatever  of  a  subsisting  lien  upon  them 
by  virtue  of  said  deed  of  trust."  We  under- 
stand this  averment  of  good  faith  on  her  part 
to  relate  simply  to  her  ignorance  of  a  lien  by 
the  trust  deed,  and  that  it  does  not  meet  the  ex- 
plicit allegation  i;i  the  bill,  that  the  purpose  of 
the  Kale  was  to  coneenl  the  property  from  cred- 
itois:  and  though  tlie  failure  of  the  answer  to 
meet  this  charge  in  the  bill  does  not  operate  as 
a  liTliiiioal  confession  of  its  truth,  it  does  lay 
a,  foun.lution  for  the  belief  that  if  the  defend- 
ant fiuilil  have  truly  denied  it,  she  would  not 
have  foregone  the  decided  advantage  of  such  a 
ileiiiiil  in  an  answer  which  puts  the  complain- 
ant on  proof  of  the  contested  fact  by  more  than 
one  witness. 

Till'  answer  alleges,  that  the  agreed  price  of 
the  >ale  was  ^;t..)00,  payable  in  installments  of 
•*s7-')  fiieli.  in  five.  .six.  seven  and  eight  years; 
and  tliat  four  promissory  notes  were  executed 
aecorilinsly.  It  does  not  say  what  was  done 
with  llic  notes,  after  they  were  executed.  No 
•■•ueli  notes  were  found  among  the  effects  of 
"racy,  to  be  inventoried.  Neither  of  these 
notes,  if  in  existence,  had  become  payable 
when  this  bill  was  tiled,  and  we  think  the  at- 
1;>nipt  to  show  that  something  had  been  paid 
on  account  of  them  by  the  delivery  of  some 
cotton  is  not  successful. 

In  our  opinion,  the  charge  in  the  bill,  that 
the  sale  was  fraudulent  as  to  creditors,  is  made 
out  in  proof,  and  this  is  sufficient  to  sustain  the 
dei^ce  of  the  Circuit  Court. 

The  decree  of  the  Circuit  Court  is  atiirmed, 
with  costa. 


THE     MTCUIGAN     CENTRAL     RAILROAD 
COMPANY,  Plaintiff  in  Error, 

V. 

THE  MICHIGAN  SOUTHERN  RAILROAD 
CO.Ml».\NV,  John  B.  Jarvis,  Elisha  C.  Litch- 
field, Thomas  £.  Davis,  Guy  Foote,  Amos 
Root,  and  Moses  A.  McNaughton. 

(See  S.  C.  19  How.  37S-38L) 

Jurisdiction,  under  25th  section  of  Judiciary 
Act  must  appear  by  the  record. 

NoTi:. — The  record  for  the  purpose  of  showins  jo- 
risdfction  Id  the  Supreme  Court  of  the  United  States 
of  a  writ  of  error  to  a  state  court, — see  note,  63 
L.R.A.  329. 
IS  Ij.  cd. 
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»h PVI^i'T'?*^  '"'  cornnlilnt.  by  bill  or  answer,  that 
.ffLH^^'*,'?""".*  ,°'  "'rhSgan  lind  passed  any  Act 
?he  o  .h'^J '.^l^"^!'"  "'  ^J'""  party  which  ••ImpalS 
i,,ti™     r""?°  °,'  ^  contract ;"  and  there  being  no 

l-»?oS  .1**"?'  '"'i  »  nnestlon  did  arise:  nnd  the 
tT,^  hm"^?""'"?,  *",""'"''*'y  that  no  such  qaea- 
jlrr"sdlctlon.™  "  ■  ^'*  '"*'  *"''  '""'^  "'"'  "^ 
•~.T?^„*l!if.i'''*,  'ST*  Jurisdiction  under  the  25th 
Sr^«f  ;h^L*1f."'-?.^l"'''  '^''-  '"«  '^«>rd  of  the  case 
mi^;  '.uT'  '''  d'ject  averment  or  nocess.aiy  Intcnd- 
I^?i™  5fi  ""i*"  "'  •'I*  QO'stlons  enumerated  In  that 
section  did  arise,  and  was  decided  by  the  state  court. 

(Jlr.  Justice  Curtis  did  not  sit  in  this  cause.) 
Argued  Feb.  20,  1867.     Decided  Mar.  6,  I85T. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Michigan. 

On  motion  to  dismiss  the  writ  of  error  for 
want  of  jurisdiction. 

The  case  is  stated  by  the  court. 

The  arguments  of  counsel,  being  chiefly  de- 
voted to  the  pleadings  and  evidence  in  the'case, 
are  not  here  given. 

Mr.  James  F.  Joy  for  plaintiff  in  error. 

Mr.  C.  I.  Walker  for  defendants  in  error. 

Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

This  case  is  before  us  on  a  motion  to  dismiss 
for  wnnt  of  jurisdiction. 

It  is  a  bill  in  chancery  originating  in  the  Cir- 
cuit Court  of  Wayne  Countv  in  the  State  of 
Michigan,  and  afterwards  ta'ken  by  appeal  to 
the  Supreme  Court  of  the  State. 

In  order  to  give  this  court  jurisdiction  under 
the  25th  section  of  the  Judiciary  Act,  the  re- 
cord of  the  case  must  show,  by  direct  averment 
or  necessary  intendment,  that  one  of  the  ques- 
tions enumerated  in  that  section  did  arise,  and 
was  decided  by  the  State  Court,  as  required. 

If  the  subject  of  complaint  be,  that  a  state 
statute  is  repugnant  to  the  Constitution  of  the 
United  States,  and  therefore  void,  and  that  the 
State  Court  has  declared  it  to  be  valid,  this 
fact  should  appear  by  some  direct  averment, 
either  on  the  bill  or  auswer,  or  in  the  decree  of 
the  court. 

After  scrutinizing  with  great  care  the  rather 
prolix  pleadings  of  this  case,  we  are  unable  to 
find  any  complaint,  by  the  bill  or  answer,  that 
the  Legislature  of  Michigan  have  passed  any 
Act  affecting  the  righta  of  either  party  which 
"impairs  the  obligation  of  a  contract;"  nor  is 
there  an  intimation  in  the  decree  tluit  any  such 
question  arose  in  the  case;  nor  is  there  any 
necessary  intendment  that  such  a  question  did 
arise,  and  was  necessarily  decided,  from  any- 
thing that  docs  appear  in  the  pleadings,  evi- 
dence, or  decree;  on  the  contrary,  it  shows  af- 
firmatively that  no  such  question  did  Or  could 
arise. 

This  will  clearly  appear  from  an  examination 
of  the  bill  and  answer. 

The  bill  alleges  that  the  complainanto  were 
incorporated  by  an  Act  entitled  "An  Act  to 
autliorize  the  sale  of  the  Central  Railroad  and 
to  incorporate  the  Michigan  Central  Railroad 
Company,"  approved  March  28,  1846;  that  they 


What  the  record  must  show  respecting  the  pre- 
sentation nnd  decision  of  a  federal  question  in 
order  to  confer  jurisdiction  on  the  Supreme  Court 
of  the  irnlted  States  of  a  writ  of  error  to  a  state 
court— see  note,  63  L.B.A.  471. 
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purchased  tlie  Central  Railroad,  according  to 
S80*]  the  terms  of  their  charter,  and  'have 
since  that  time  completed  and  run  said  rail- 
road; that,  at  the  time  of  the  Act,  the  State  of 
Michigan  owned  both  the  Central  and  Southern 
railroads;  that  the  management  of  the  Central 
road  was  found  onerous  a«d  unprofitable;  that 
it  was  an  object  to  sell  the  same ;  that  the  road 
was  not  worth,  to  exceed  $800,000;  and  that 
the  franchises  and  exclusive  rights  secured  by 
the  charter  alone  made  it  worth  the  sum  they 
paid,  viz.:  $2,000,000;  and  that  it  was  for  the 
interest  of  the  State  to  grant  such  franchises 
and  exclusive  rights,  and  that  the  exclusive 
privileges  secured  to  them  by  the  following  pro- 
vision in  section  five  of  their  charter  were  es- 
pecially valuable  to  them,  and  without  which 
they  would  not  have  purchased  said  road: 

"And  no  railroad  or  railroads  from  the 
eastern  or  southern  boundary  of  the  State  shall 
be  built  or  constructed  or  maintained,  or  shall 
be  authorized  to  be  built,  constructed  or  main- 
tained, by  or  under  any  law  of  this  State,  any 
portion  of  which  shall  approach,  westwardly 
of  Wayne  County,  within  five  miles  of  the  line 
of  said  railroad,  as  designated  in  this  Act, 
without  the  consent  of  this  Company." 

The  bill  further  alleges,  that  the  State  at  the 
same  tiine  resolved  to  sell  the  Southern  Rail- 
road, but  that  said  sale  was  only  to  take  effect 
on  the  completion  of  the  sale  of  the  said  Cen- 
tral Railroad;  that  it  was  well  understood  by 
the  complainants,  the  State,  and  the  defendants 
(the  Southern  Railroad  Company),  that  the 
sale  of  said  Southern  Railroad  was  subordinate 
to  the  sale  of  the  Central  Railroad,  and  that 
the  Act  incorporating  the  said  Michigan  South- 
em  Railroad  Company,  approved  May  9,  1840, 
was  subject  to  the  complainant's  charter;  and 
that,  by  the  0th  section  of  that  Act  of  Incor- 
poration, it  is  provided  as  follows: 

"And  the  said  Southern  Railroad  Company 
shall  also,  within  three  years  after  the  passage 
of  this  Act,  extend,  construct,  and  complete 
the  Tecumseh  branch  from  the  village  of  Te- 
eumseh,  by  way  of  Clinton,  to  the  Village  of 
Jackson,  by  way  of  Manchester,  and  along  the 
line  of  railroads  formerly  authorized  to  be 
constructed  by  the  Jackspnburgh  and  Palmyra 
Railroad  Company,  or  so  far  along  the  same  as 
may  not  conflict  with  the  provisions  of  an  Act 
entitled  'An  Act  to  authorize  the  sale  of  the 
Central  Railroad,  and  to  incorporate  the  Micbi- 

Sn  Central  Railroad  Company,'  approved 
irch  28,  1846,  and  put  the  same  in  operation, 
with  sufficient  motive  power  to  do  the  business 
of  the  country  depending  on  said  branch." 

The  bill  further  alleges,  that  the  defendants 
are  threatening  to  construct,  and  are  taking  the 
preliminary  steps  for  constructing,  said  Te- 
cumseh branch  to  the  Village  of  Jackson,  and 
that  ten  miles  of  said  branch  railroad,  if  con- 
SSI*]  structed,  will  be  within  'five  miles  of 
the  complainants'  railroad;  and  that  said 
branch,  together  with  the  Erie  and  Kalamazoo 
Railroad  from  Toledo  to  Adrian,  and  the  Michi- 
gan Southern  Railroad  to  Monroe,  will  in  fact 
and  effect,  constitute  one  railroad,  both  to  the 
eastern  and  southern  boundary  of  the  State, 
and  therefore  will  be  an  invasion  of  the  rights 
and  privileges  guarantied  to  the  complainants 
by  that  provision  of  their  charter  before  cited, 
and  beyond  the  powers  granted  to  said  South- 
090 


em  Company;  and  therefore  an  injunction  is 
prayed  for. 

The  answer  of  the  defendants  denies  that  the 
provision  of  the  complainants'  charter  above 
cited  applies  to  such  a  road  as  the  Tecumseh 
branch,  but  only  to  parallel  roads,  or  those 
nparly  so;  it  avers  that  the  Legislature  could 
not  grant  powers  so  large  and  Exclusive  a.s 
those  set  up  by  the  complainants;  and  that  the 
Tecumseh  branch,  if  built,  would  not,  in  fact 
or  effect,  together  with  the  other  railroads 
named,  constitute  one  line  of  railroads,  either 
to  the  eastern  or  southern  boundary  of  the 
State,  and  the  construction  of  the  same  would 
be  no  violation  of  the  rights  and  privileges 
guarantied  to  the  complainants  by  their  char- 
ter, and  that  by  their  own  charter  they  are  not 
only  authorized,  but  required,  to  construct  said 
branch  to  Jackson. 

The  gravamen  of  the  bill  is,  that  the  defend- 
ants are  acting  without  legislative  authority, 
and  are  usurping  rights  not  granted  to  them 
by  their  charter.  It  nowhere  asserts  that  they 
are  acting  under  authority  conferred  on  them 
by  a  legislative  Act  which  infringes  the  rights 
previously  granted  in  the  complainants'  char- 
ter, or  impairs  the  obligation  of  their  contract. 
The  answer  puts  in  issue  nothing  but  the  con- 
struction of  certain  statutes  whidi  both  parties 
admit  to  be  valid.  It  is  therefore  abundantly 
apparent  that  this  court  has  no  jurisdiction  to 
review  the  judgment  of  the  Supreme  Court  of 
Michigan  in  this  case. 

A  manuscript  opinion  of  one  of  the  Judges 
of  the  Supreme  Court  of  Michigan  has  been 
referred  to  by  the  counsel,  in  their  argument 
in  support  of  our  jurisdiction.  But  even  if 
this  opinion  had  introduced  some  speculations 
on  points  not  involved  in  the  pleadings  of  the 
case,  this  court  cannot  resort  to  anything  there- 
in contained  in  order  to  support  their  jurisdic- 
tion. In  the  case  of  The  Ocean  Insurance  Co. 
v.  PoUeys,  we  have  decided,  "that  it  is  to  the 
record,  and  to  the  record  alone,  that  this  court 
can  resort  to  ascertain  its  appellate  jurisdic- 
tion under  the  25th  section  of  the  Judiciary 
Act. 

The  writ  of  error  must,  therefore,  be  dis- 
missed for  want  of  jurisdiction. 


•ALBERT  BALLARD,  Charles  Chad-  ['SSS 
bourn,  Eliphalet  Gilman,  and  Hmiy  W. 
Heird,  PIffs.  in  Er., 

V. 

PHILIP  F.  THOMAS  Collector  of  the  Port  of 
Baltimore. 

(See  S.  C.  10  How.  382,  383.) 

Duties  Under  Tariff  Act. 

The  provision  In  the  8th  section  of  the  Act  of 
1846  (9  TT.  S.  St.  p.  43),  "that  under  no  drcnm- 
stances  shall  the  duty  be  assessed  at  less  than  the 
Invoice  value"  Is  still  Id  force. 

Tbut  two  and  a  half  per  cent,  deduction  from  the 
Invoice  price  would  be  made  for  prompt  payment, 
does  not  vary  O'  affect  the  price  as  stated  in  the 
Invoice. 

Argued  Feb.  24.  1867.    Decided  Mar.  6,  1857. 
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N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 
The  case  is  stated  by  the  oonrt. 
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Mr.  WilUjun  Schley  for  plaintiffs  in  error. 
Mr.  C  Coiliiiig;  Atty-Gen.,  foe  defendant  in 
error. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Maiy- 
Und. 

The  suit  was  brought  in  the  court  below  by 
the  plaintiffs  against  the  defendant,  Collector 
of  the  port  of  Baltimore,  to  recover  back  an  ex- 
cess of  duties  paid  under  protest  on  an  impor- 
tation of  iron. 

The  iron  was  shipped  from  Liverpool,  and, 
on  an  appraisal  at  the  custom-house  in  Balti- 
more, the  invoice  price  was  adopted  as  the 
minimum  market  value  upon  which  to  assess 
the  duties.  The  plaintiffs  claimed  that  the  iron 
ought  to  be  appraised  at  the  actual  cash  mar- 
ket value  or  wholesale  price,  instead  of  the 
actual  market  value  or  wholesale  price,  at  a 
eredit  of  four  months,  the  usual  time  in  the 
purchase  of  iron.  But  the  Collector  insisted 
upon  the  invoice  price  as  the  minimum  valua- 
tion. Two  invoices  are  given  in  the  record  as 
specimens  of  those  produced  at  the  trial.  _  One 
of  them  contains  the  price  of  the  iron,  with  a 
deduction  of  two  and  a  half  per  cent,  for 
prompt  payment,  which  means  cash;  the  other 
adds  at  the  foot,  four  month's  credit,  which  is 
the  customary  credit  in  the  trade. 

The  court  charged  the  jury,  that  it  being  ad- 
mitted that  the  duties  were  levied  on  the  prices 
at  which  the  iron  was  chai^ged  in  the  invoices, 
they  were  lawfully  exacted,  and  the  plaintiffs 
not  entitled  to  recover;  and  that  the  entry  in 
the  invoice,  that  the  plaintiffs  would  be  entitled 
to  a  reduction  for  prompt  payment,  could  not 
affect  the  amount  of  duty  chargeable. 

The  8th  section  of  the  Act  of  1846,  0  U.  S. 
Stat.  p.  43,  provides,  "that  under  no  circum* 
S8S*]  stances  shall  the  duty  be  assessed  'upon 
an  amount  less  than  the  invoice  value,  any  law 
of  Congress  to  the  contrary  notwithstanding." 

It  is  claimed  that  this  section  has  been  re- 
pealed  by  the  Act  of  Congress  of  March  3,  1851, 
0  Stat  U.  8.  p.  629,  which  provides  that  the 
Collector  shall  "cause  the  actual  market  value, 
or  wholesale  price  thereof  at  the  period  of  the 
asportation  to  the  United  States,  in  the  prin- 
cipal markets  of  the  country  from  which  the 
same  shall  have  been  imported,  et«.,  to  be  ap- 

g raised,  etc.,  and  to  such  value  or  price  shall 
e  added  all  costs  and  charges,  ete.,  as  the  true 
value  at  the  port  where  the  same  may  be  en- 
tered," ete. 

Previous  to  this  Act,  the  time  when  the  value 
of  the  article  in  the  foreign  market  was  to  be 
ascerteined,  was  the  time  of  the  purchase.  Act 
30th  August,  1842,  see.  16,  6  SUt  U.  8.  p.  663, 
now,  by  the  Act  of  1861,  the  time  of  exporta- 
tion. There  is  no  change,  however,  in  the  rule 
which  must  govern  in  making  the  valuation — 
It  is  the  actual  market  value  or  wholesale  price 
in  the  principal  markeU  of  the  country  from 
which  the  article  shall  have  been  imported. 
The  only  real  change,  therefore,  in  respect  to 
this  matter,  under  the  law  of  1851,  from  that 
of  1842  and  1846,  would  seem  to  be  a  change 
of  the  time  when  the  valuation  is  to  take  place, 
without  intending  to  Interfere  with  any  other 
of  the  regulations  in  the  former  laws.  This 
16  li.  ed. 


was  the  interpretation  given  by  the  De- 
partment of  the  government  having  charge 
of  this  subject,  soon  after  the  passage  of  tlie 
Act  in  question,  and,  we  think,  may  be  sus- 
tained upon  the  principles  that  this  court  has 
uniformly  applied  in  interpreting  these  Rev- 
enue Laws. 

The  construction  is  also  borne  out  by  the  case 
of  Stairs  et  al.  v.  Peaslee,  18  How.  522.  That 
case  recognizes  the  8th  section  of  tlie  Act  of 
1846  as  in  force  since  the  Act  of  1851,  and  the 
clause  in  question  is  a  part  of  it. 

In  respect  to  the  deduction  from  the  price 
on  account  of  prompt  payment,  we  think  the 
fact  does  not  vary  or  affect  the  price  of  the 
article,  as  stated  in  the  invoice.  It  relates 
simply  to  the  aiode  of  payment,  which  may, 
if  observed,  operate  as  a  satisfaction  of  the 
price  to  be  paid  by  the  acceptance  of  a  less 
sum. 

We  think  the  ruling  of  the  court  below,  right,  ^- 
and  that  the  judgment  should  be  affirmed.         ' 


DRED  SCOTT,  PIff.  in  Er., 

T. 

JOHN  F.  A.  SANDFORD. 

(See  S.  C.  19  How.  303-633.) 

Plea  in  abatement^  when  may  be  reviewed — 
the  word  "citizen"  in  the  Constitution  does 
not  embrace  one  of  the  negro  race — negro 
cannot  become  a  citizen — slave  not  made  free 
by  residence  in  a  free  state  or  territory — 
Declaration  of  Independence  does  not  include 
slaves  as  part  of  the  people — the  righte  and 
privileges  conferred  by  the  Constitution  upon 
citizens  do  not  apply  to  the  negro  race — Con- 
stitution should  have  the  meaning  intended 
when  it  was  adopted— court  may  examine 
other  errors  besides  plea  in  abatement — Con- 
stitution expressly  affirms  right  of  property 
in  slaves — Missouri  compromise  unconstitu- 
tional and  void. 

Where  a  plea  In  abatement,  by  defendant,  to  the 
Jurisdiction  of  the  court  below  is  overruled  on  de- 
marrer,  and  tbe  defendant  therenpon  pleads  In  bar. 
upon  wblcb  issues  were  Joined  and  tbe  trial  and 
verdict  were  in  bbi  favor,  and  tbe  plaintiff  tbcre- 
upon  brougbt  tbe  case  Into  this  court  bj  writ  of  er- 
ror, and  tbe  plea  and  demnrrer  and  judinnent  of  the 
court  below  upon  it  are  part  of  the  record;  held, 
that  this  court  has  power  to  review  the  decision  of 
the  court  below  opon  the  plea  in  abatement. 

It  Is  therefor*  the  duty  of  tbe  court  to  decide 
whether  tbe  facts  stated  In  tbe  plea,  are  or  are  not 
sullicient  to  show  that  the  plaintiff  Is  not  entitled 
to  sue  as  a  citixen  in  tbe  court  of  tbe  United  States. 

The  provisions  of  tbe  Constitution  of  tbe  United 
States  In  relation  to  tbe  personal  riithU  and  prlv- 
ileitea  to  wblcb  the  cltlxeD  of  a  state  should  be  en- 
titled, do  not  embrace  the  necro  African  race,  at 
that  time  in  this  coantrir,  or  who  might  afterwards 
be  Imported,  who  had  then  been  or  should  after- 
wsrds  be  made  free  in  any  state. 

Ruch  provisions  of  the  Constitution  do  not  pot  It 
In  the  power  of  a  sinsie  state  to  malce  out  one  nf 
tbe  negro   African   race  a  citixen   of  the   United  i 
States,  and  to  endue  him  with  the  full  rtchtt  of ' 
citisenship  In  every  other  state  without  their  eon- 
sent. 

The  CoBstltatlon  of  the  United  States  does  not 
act  opon  one  of  the  necro  race  whenever  he  shall 
be  made  free  under  the  laws  of  a  state,  and  raise 
him  to  tbe  rank  of  a  citixen,  and  immediately 
clothe  blB  with  oil  tbe  privileges  of  a  citixen  of 
sBv  other  state,  and  in  its  own  conrta 

Vhe  plaintiff  In  error  was  a  negro  slave,  and 
brouRht  Into  a  free  State  (Illinois),  and  In  the  tree 
territory  of  the  United  States  for  shout  four  yesrs. 
during  which  time  be  was  married  to  anotber  negr» 
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•law  who  also  was  In  said  fre«  territory-  One  of 
their  etalldren  (Ellsa)  waa  bom  on  the  KiTer  Mis- 
sissippi, north  of  the  north  line  of  Missouri,  and  an- 
other of  their  children  was  bom  In  the  State  of 
Missouri,  to  which  stutc  he  had  returned. 

Held,  that  the  plaintiff  In  error  could  not  be  and 
was  not  a  citizen  of  the  State  of  Missouri,  within 
the  meaning  of  the  Constitution  of  the  United 
States,  and  consequently  was  not  entitled  to  sue 
in  Its  courts.  .    . 

The  legislation  and  histories  of  the  times,  and  the 
lanKunee  used  in  the  Declaration  of  Independence, 
show  that  neither  the  class  of  penons  who  bad  been 
Imported  as  slaves,  nor  their  descendants,  whether 
they  had  become  free  or  not,  were  then  acknowl- 
edged as  part  of  the  people,  nor  Intended  to  be  In- 
cluded In  the  eancral  words  used  In  that  instru- 
ment. ,  .         »  i 

The  descendants  of  Africans  who  were  Imported 
Into  this  country  and  sold  as  slaves,  when  they  shall 
become  emancipated,  or  who  are  t)oni  of  parents 
who  had  become  free  before  tbeir  birtb.  are  not 
citizens  of  a  state  in  the  sense  in  which  the  word 
"ritlsen"  is  ased  In  the  Constitution  of  the  united 
States.  ^  .  .      ... 

The  enslaved  African  race  was  not  Intended  to 
be  included  In,  and  formed  no  part  of,  the  people 
who  framed  and  adopted  the  Declaration  of  Inde- 
pendence. ,         _        .^  ., 

When  the  framers  of  the  Constitution  were  con- 
ferring special  rlgbta  and  privileges  upon  the  citi- 
zens of  a  state  In  every  other  part  of  the  Union.  It 
is  Impossible  to  believe  that  these  rights  and  privi- 
leges were  Intended  to  be  extended  to  the  negro 
race 

The  words  of  the  Constitution  should  be  given 
the  meaning  they  were  Intended  to  bear,  when  that 
tnstntment  was  framed  and  adopted.        ,,..., 

Where  this  court  has  decided  against  the  jurisdic- 
tion of  the  Circuit  Court  on  n  plea  of  abatement.  It 
hfls  still  the  rleht  to  examine  any  quextlon  pre- 
sented by  exception  or  by  the  record,  and  may  re- 
verse the  Judgment  for  errors  committed,  and  re- 
mand the  case  to  the  Circuit  Conrt  for  It  to  dis- 
miss the  case  for'  want  of  Jurlsillctlon. 

The  right  of  property  In  a  slave  Is  distinctly  and 
expressly  affirmed  In  the  Constitution. 

The  Act  of  Congress  which  prohibited  a  citizen 
from  holding  and  owning  property  of  this  kind  In 
the  territory  of  the  United  States  north  of  the  line 
therein  mentioned  (thIrty-sIx  degrees  thirty  min- 
utes north  latitude).  Is  not  warranted  by  the  Con- 
stitution, and  Is  therefore  void.  _  ,.,    .     „ 

Neither  Dred  Scott  himself,  nor  any  of  his  famllv 
were  made  free  hy  being  carried  Into  such  terri- 
tory :  even  If  they  bad  been  carried  there  by  their 
owner  with  the  Intention  of  t>ecomlng  permanent 
residents.  _       ^     ..  .       ...       ..    «     • 

Scott  was  not  made  free  by  being  taken  to  Bock 
Island  In  the  St.nte  of  Illinois.  ^    _ 

At  Scott  was  a  slave  when  taken  into  the  State  of 
Illinois  by  his  owner,  and  was  there  held  as  such, 
and  brought  back  Into  Missouri  In  that  character, 
his  status,  ss  free  or  slave,  depended  on  the  laws  of 
Mloioiirl.  and  not  of  Illinois.  He  and  his  family 
were  not  free,  but  were,  by  the  laws  of  Missouri,  the 
property  of  defendant. 

Argued  Feb.  11,  12,  13  and  14,  1866.  May  12, 
1856,  ordered  to  be  re-argued  at  the  next 
term.  Re-argued  Dec.  16,  16,  17  and  18, 
1856.    Decided  March  6,  1867. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 

On  November  2,  1853,  Dred  Scott,  by  his 
attorney,  filed  in  the  clerk's  office  of  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Missouri,  the  following  declaration  against  the 
defendant,  John  F.  A.  Sandford: 

Dred  Scott,  of  St  Louis,  in  the  State  of 
Missouri,  and  a  citiren  of  the  State  of  Mis- 
souri, complains  of  John  F.  A.  Sandford,  of 
the  City  of  New  York,  and  a  citiaen  of  the 
State  of  New  York,  in  the  plea  of  trespass  for 
that  the  defendant  heretofore,  to  wit;  on  the 
1st  day  of  January,  A.  D.  1853,  at  St.  Louis, 
in  the  County  of  St.  Louis  and  State  of  Mis- 
souri, with  force  and  arms  aasaulted  the  plain- 
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tiff,  and  without  law  or  right  held  him  as  » 
slave,  and  imprisoned  him  for  the  space  of  six 
hours  and  more,  and  then  and  there  did  threat- 
en to  beat  the  plaintiff  and  to  hold  him  in 
prison,  and  restrained  of  his  liberty,  so  that  by 
means  of  such  threats  the  plaintiff  was  put  in 
fear  and  could  not  attend  to  his  business,  and 
thereby  lost  great  gains  and  profits  which  lie 
might  have  made  and  otherwise  would  have 
made  in  the  prosecution  of  his  business,  to  wit: 
$2,500,  and  other  wrongs  to  the  plaintiff  tlicn 
and  there  did,  against  the  peace  and  to  tlie  dam- 
age of  the  plaintiff  $3,000. 

And  also  for  that  the  defendant  heretofore, 
on  the  Ist  day  of  January,  A.  D.  1853,  with 
force  and  arms  at  St.  Louis  aforesaid,  an  as- 
sault did  make  on  Harriet  Scott,  then  and  still 
the  wife  of  the  plaintiff,  and  then  and  there  did 
imprison  said  Harriet,  and  hold  her  as  a  slave, 
without  law  or  right,  for  the  space  of  six  hours, 
and  then  and  there  did  threaten  to  bent  said 
Harriet  and  hold  her  as  a  slave,  so  that  by 
means  of  the  premises  said  Harriet  was  put  in 
great  fear  and  pain,  and  could  not  and  did  not 
attend  to  the  plaintiff's  business,  and  the  plain- 
tiff lost  and  was  deprived  of  the  society,  com- 
fort and  assistance  of  his  said  wife,  and  thereby 
lost  great  gains  and  profits,  of  the  value,  to 
wit:  of  $2,600,  and  other  wrongs  to  the  plain- 
tiff, the  defendant  then  and  there  did.  aiiainst 
the  peace  and  to  the  plaintiff's  damage,  $3,000. 

And  also  for  that  the  defendant  heretofore, 
to  wit:  on  the  Ist  day  of  January,  A.  D.  1863, 
with  force  and  anus  at  St.  Louis  aforesaid, 
made  an  assault  on  Kliza  Scott  and  T.izr.ie 
Scott,  then  and  still  infant  daughters  and  ser- 
vants of  the  plaintiff,  and  then  and  there  im- 
prisoned and  held  as  slaves  said  Eliza  and 
Lizzie,  for  a  long  space  of  time,  to  wit:  six 
hours,  and  then  and  there  did  threaten  to  beat 
said  Eliza  and  Lizzie  and  hold  them  as  slaves 
and  restrained  of  their  liberty,  so  that  by 
means  of  the  premises,  said  Eliza  and  Lizzie 
were  put  in  great  fear,  and  could  not  and  did 
not  attend  to  plaintiff's  business  as  otiierwise 
they  might  and  would  have  done,  and  the  plain- 
tiff thereby  lost  the  comfort,  society,  service 
and  assistance  of  his  said  children  and  servants, 
of  great  value,  to  wit:  $2,500,  and  other  wrongs 
to  the  plaintiff,  the  defendant  then  and  there 
did  against  the  peace,  and  to  the  damage  of 
plaintiff  $3,000,*  and  the  plaintiff  on  account  of 
the  aforesaid  several  grievances,  brings  suit, 
etc.,  by  his  attorney,  R.  M.  Field. 

The  defendant,  by  his  attorney,  filed  the 
following  plea: 

Plea  to  the  jurisdiction  of  the  court.  April 
Term,  1864. 

And  the  said  John  F.  A.  Sandford,  in  his 
own  proper  person,  comes  and  says  that  this 
court  ought  not  to  have  or  take  further  cogniz- 
ance of  the  action  aforesaid,  because  he  sa>-s 
that  said  cause  of  action,  and  each  and  every 
of  them,  if  any  such  have  accrued  to  the  said 
Dred  Scott,  accrued  to  the  said  Dred  Scott  out 
of  the  jurisdiction  of  this  court  and  exclusively 
within  the  jurisdiction  of  the  courts  of  the 
State  of  Mis^uri;  for  that,  to  wit:  the  said 
plaintiff  Dred  Scott  is  not  a  citizen  of  the 
State  of  Missouri,  as  all«>ed  in  his  declaration, 
because  he  is  a  negro  of  African  descent,  his 
ancestors  were  of  pure  African  blood,  and  were 
brought  into  this  country  and  Bo]d  as  negro 
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slavM,  and  this  the  Mid  Sandford  is  ready  to 
\*rify;  wherefore  he  prays  judgment  whether 
this  court  can  or  will  take  further  cognizance 
of  the  action  aforesaid. 

The  plea  was  verified. 

The  plaintiff  filed  the  following  demurrer  to 
this  plea: 

And  now  comes  the  plaintifT  and  demurs  in 
Law  to  the  plea  of  the  defendant  to  the  juris- 
diction of  the  court,  and  says  that  the  said  plea 
and  the  matters  therein  contained  are  not  suf- 
ficient in  law  to  preclude  the  court  of  its  ju- 
risdiction of  this  case,  and  that  the  plaintiff  is 
not  bound  by  law  to  reply  to  said  plea.  Where- 
fore the  plaintiff  prays  judgment  of  said  plea, 
and  that  the  defendant  answer  further  to  the 
plaintiff's  said  action,  etc. 

On  April  24,  1854,  the  matters  of  law  arising 
upon  the  demurrer  were  argued  and  submitted 
to  the  court.  On  April  26,  the  court  rendered 
a  decision  that  the  law  was  for  plaintiff  on  said 
demurrer,  and  that  the  said  demurrer  be,  and 
the  same  is  hereby  sustained. 

On  May  4,  1854,  in  accordance  with  an 
agreement  by  the  attorneys,  the  defendant  filed 
pleas.  Nos.  1.  2  and  3,  to  all  of  which  pleas  the 
plaintiff  filed  replications.  Said  attorneys  also 
filed  an  agreement  upon  the  statement  of  the 
facts  in  this  case.    The  pleas  are  as  follows: 

1.  And  the  said  John  F.  A.  Sandford,  by 
H.  A.  Garland,  his  attorney,  comes  and  defends 
the  wrong  and  injury,  when,  etc.,  and  says 
tliat  he  is  not  guilty  of  the  said  supposed  tres- 
pass above  laid  to  his  charge,  or  any  part 
thereof  in  manner  and  form  as  the  said  Dred 
Scott  hath  above  thereof  complained  against 
him,  and  of  this  he.  the  said  Sandford,  putteth 
himself  upon  the  country. 

2.  And  for  a  further  plea  in  this  behalf,  as 
to  the  making  of  said  assault  on  said  Dred 
Scott  in  the  first  count  in  said  declaration  men- 
tioned, imprisoning  him  and  keeping  and  de- 
taining him  in  prison,  etc.,  the  said  Sandford, 
by  leave  of  the  court  first  obtained,  says  that 
the  said  Dred  Scott  ought  not  have  or  main- 
tain his  aforesaid  action  thereof  against  him, 
because  he  says  that  before,  and  at  the  time 
when,  etc.,  in  the  said  first  count  mentioned, 
the  said  Dired  Scott  was  a  negro  slave,  the  law- 
ful property  of  the  defendant,  and  as  such  slave 
he  gently  laid  bis  hands  upon  him,  and  only 
restrained  him  of  such  liberty  as  he  had  a 
right  to  do.  and  this  the  said  Sandford  is  ready 
to  verify,  wherefore  he  prays  judgment  whether 
the  said  Scott  ought  to  have  or  maintain  bis 
aforesaid  action  thereof  against  him. 

3.  And  for  a  further  plea  in  this  behalf,  as  to 
making  the  said  assault  upon  Harriet,  the  wife, 
and  Eliza  and  Lizzie,  the  daughters  of  the  said 
Dred  Scott,  in  the  second  and  third  counts  of 
(he  said  declaration  mentioned,  and  imprison- 
ing them  and  keeping  and  detaining  them  in 
prison,  etc.,  the  said  John  F.  A.  Sandford,  by 
leave  of  the  court  obtained,  says  that  said  Dred 
Scott  out  not  to  have  or  maintain  his  afore- 
said action  thereoC^gainst  him.  because  he  says 
that  before  and  at  the  said  time,  etc.,  when 
etc.,  in  the  said  second  and  third  counts  men- 
tioned, the  said  Harriet,  wife  of  said  Scott,  and 
Eliza  and  Lizzie,  his  daughters,  were  the  law- 
ful slaves  of  the  said  Sandford,  and  as  such 
slaves  he  gently  laid  his  hands  upon  them  and 
restrained  them  of  their  liberty  as  he  bad  a 
IS  li.  ed. 


right  to  do.     And  this  he  is  ready  to  verify. 
Wherefore  he  prays  judgment,  etc. 

Garland,  for  defendant. 

The  replications  are  as  follows: 

The  plaintiff,  as  to  the  plea  of  the  defendant 
firstly  above  pleaded,  and  whereof  he  has  put 
himself  on  the  country,  doth  do  like.    Field. 

And  the  plaintiff,  as  to  the  plea  of  the  de- 
fendant secondly  above  pleaded  as  to  said  sev- 
eral trespasses  in  the  introductory  part  of  that 
plea  mentioned  and  therein  attempted  to  be 
justified,  says  that  the  plaintiff,  by  reason  of 
anything  in  that  plea  alleged,  ought  not  to  lie 
barred  from  having  and  maintaining  his  afore- 
said action  against  the  defendant,  because  he 
says  that  said  defendant  at  said  time,  when, 
etc.,  of  his  own  wrong,  and  without  the  cause 
by  him  in  his  said  second  plea  alleged,  com- 
mitted the  said  several  trespasses  in  the  intro- 
ductory part  of  that  plea  mentioned,  in  man- 
ner and  form  as  the  plaintiff  has  above  in  hie 
declaration  complained,  and  this  the  plaintiff 
prays  may  be  inquired  of  by  the  country. 

The  replication  to  the  third  plea  was  similar 
to  the  second. 

The  agreed  statement  of  facts  was  as  fol- 
lows: 

In  the  year  1834  the  plaintiff  was  a  negro 
slave  belonging  to  Doctor  Emerson,  who  was  a 
surgeon  in  the  Army  of  the  United  States.    In 
that  year,  1834,  said  Doctor  Emerson  took  the 
plaintiff  from  the  State  of  Missouri  to  the  mili- 
tary post  at  Rock  Island  in  the  State  of  Illi- 
i  nois,  and  held  him  there  as  a  slave  until  the 
j  month  of  April  or  May,  183G.    At  the  time  last 
I  mentioned,  said  Doctor  Emerson  removed  the 
i  plaintiff  from  said  military  post  at  Rock  Island 
to  the  military  post  at  Fort  Snelling,  situate  on 
the  west  bank  of  the  Mississippi  River  in  the 
Territory  known  as  Upper  Louisiana,  acquired 
by  the  United  States  of  France,  and  situate 
north  of  the  latitude  of  36  degrees  30  minutes 
north,  and  north  of  the  State  of  Missouri.  Said 
Doctor  Emerson  held  the  plaintiff  in  slavery  at 
said   Fort   Snelling,   from   said   last-mentioned 
date  until  the  year  1838. 

In  the  year  1836,  Harriet,  who  is  named  in 
the  second  count  of  the  plaintiff's  declaration, 
was  the  negro  slave  of  Major  Taliaferro,  who 
belonged  to  the  Army  of  the  United  States.  In 
that  year,  1835,  said  Major  Taliaferro  took  said 
Harriet  to  said  Fort  Snelling,  a  military  post 
situated  as  hereinbefore  stated,  and  kept  her 
there  as  a  slave  until  the  year  183G,  and  then 
sold  and  delivered  her  as  a  slave  at  said  Fort. 
Snelling  unto  the  said  Doctor  Emerson  herein- 
before named.  Said  Doctor  Emerson  held  said 
Harriet  in  slavery  at  said  Fort  Snelling  until 
the  year  1838. 

In  the  year  1836  the  plaintiff  and  said  Har- 
riet, at  said  Fort  Snelling,  with  the  consent  of 
said  Doctor  Emerson,  who  then  claimed  to  be 
their  mastor  and  owner,  intermarried  and  took 
each  other  for  husband  and  wife,  Eliza  aqd 
Lizzie  named  in  the  third  count  of  the  plain- 
tiff's declaration,  are  the  fruit  of  that  marriage. 
Eliza  is  about  fourteen  years  old,  and  was  bom 
on  board  of  the  steamboat  Gipsey,  north  of  the 
north  line  of  the  Stato  of  Missouri,  and  upon 
the  River  Mississippi.  Lizzie  is  about  seven 
years  old,  and  was  bom  in  the  State  of  Mis- 
souri, at  the  military  post  called  Jefferson  Bar* 
racks. 
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In  the  year  1838,  mid  Doctor  Emerson  re- 
moved t)ic*  plaintiff  and  Mid  Harriet  and  their 
raid  daughter  Eliza  from  said  Fort  Sneliing  to 
the  State  of  Missouri,  where  they  have  ever 
since  resided. 

Before  tlie  commencement  ■">♦  this  suit,  said 
Doctor  Kmerson  sold  and  conveyed  the  plain- 
tiff, said  Harriet,  Elij»  and  Lizzie,  to  the  de- 
fendant as  slaves,  and  the  defendant  has  ever 
since  claimed  to  hold  them,  and  each  of  them, 
as  slaves. 

At  thb  times  mentioned  in  the  plaintilTs  dec- 
laration, the  defendant,  claiming  to  be  owner 
as  aforesaid,  laid  his  hands  upon  said  plaintiff, 
Harriet,  Eliza  and  Lizzie,  and  imprisoned  them, 
doing  in  this  respect,  however,  no  more  than 
what  he  might  lawfully  do,  if  they  were  of 
right  his  slaves  at  such  time. 

Further  proof  may  be  given  on  the  trial  for 
either  party. 

Mr.  R.  H.  Field,  for  plaintiff. 
Mr.  H.  A.  Garland,  for  defendant. 

The  case  was  tried,  at  the  Circuit  Court  held 
for  the  District  of  Missouri  at  St.  Louis  on 
May  15,  1864,  before  the  court  and  a  jury. 

The  jury  found  the  following  verdict,  vii.: 

"As  to  the  first  issue  joined  in  this  case,  we 
of  the  jury  find  the  defendant  not  guilty;  and 
•s  to  the  issue  secondly  above  joined,  we  of  tlie 
jury  find,  that  before  and  at  the  time  when, 
etc.,  in  the  first  count  mentioned,  the  said 
Dred  Scott  was  a  negro  slave,  the  lawful  prop- 
erty of  the  defendant.  And  as  to  the  issue 
thirdly  above  joined,  we  the  jury  find,  that  be- 
fore and  at  the  time  when,  etc.,  in  the  second 
end  third  cotmts  mentioned,  the  said  Harriet, 
wife  of  said  Dred  Scott,  and  Elixa  and  Lizzie 
the  daughters  of  the  said  Dred  Scott  were  ne- 
gro slaves,  the  lawful  property  of  the  defend- 
ant." Whereupon  it  is  now  considered  by  the 
court,  that  the  plaintiff  take  nothing  by  his 
writ  in  this  case,  and  that  the  defendant  John 
F.  A.  Sandford  go  hence  without  day  and  re- 
cover against  said  plaintiff,  Dred  Scott,  the 
eoets  by  him  expended  in  the  defense  of  this 
suit. 

A  motion  for  a  new  trial  was  made  by  the 
attorneys  for  the  plaintiff,  which  the  court  ov- 
ernihxl.  Thereupon  the  said  plaintiff  filed  a 
J>lll  of  exception,  which  is  as  follows: 

Dred  Scott  i 

T.  V       April  Term,  1854. 

John  F.  A.  Sandford.  J 

On  the  trial  of  this  cause  by  the  jury,  the 
plaintiff,  to  maintain  the  issues  on  his  part, 
read  to  the  jury,  the  following  agreed  state- 
ment of  facts. 

"It  is  agreed  that  Dred  Scott  brought  suit 
for  his  freedom,  in  the  Circuit  Court  of  St. 
Louis  County;  that  there  was  a  verdict  and 
judgment  in  his  favor;  that  on  a  writ  of  error 
to  the  Supreme  Court,  the  judgment  below  was 
reversed,  and  the  same  remanded  to  the  Circuit 
Court,  where  it  has  been  continued  to  await  the 
decision  of  this  case. 

Mr.  Field,  for  plaintiff. 

Mr.  Garland,  for  defendant." 

No  further  testimony  was  given  to  the  jury 
by  either  party.    Thereupon  the  plaintiff  moved 
the  court  to  give  the  jury,  the  following  in- 
•t  ructions: 
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Plaintiff's  Instruction. 

The  jury  are  instructed,  that  upon  the  fa<As 
agreed  to  by  the  parties,  they  ought  to  find  for 
the  plaintiff. 

The  court  refused  to  give  such  instruction  to 
the  jury,  and  the  plaintiff  to  such  refusal  then 
and  there  duly  excepted.  The  court  then  gave 
the  following  instruction  to  the  jury,  on  mo- 
tion of  the  defendant: 

Defendant's  Instruction. 

The  jury  are  instructed,  that  upon  the  facts 
in  this  case  the  law  is  with  the  defendant. 

To  the  giving  of  such  instruction  the  plain- 
tiff then  and  there  duly  excepted. 

The  jury  found  the  verdict  as  above.  The 
plaintiff  thereupon  immediately  filed  in  court 
the  following  motion  for  a  new  trial : 

And  now,  after  verdict,  and  before  judgment, 
the  plaintiff  comes  and  moves  the  court  to  set 
aside  the  verdict  and  grant  a  new  trial,  Itecause 
the  court  misdirected  the  jury  in  matter  of 
law  on  said  trial.  Field. 

The  court  overruled  the  said  motion  and 
gave  judgment  on  verdict  for  the  defendant; 
and  to  such  action  of  the  court  the  plaintiff 
then  and  there  duly  excepted. 

The  plaintiff  writes  this  bill  of  exceptions 
and  prays  that  it  may  be  allowed,  and  signed 
and  sealed.  Field. 

Allowed  and  signed  and  sealed.  May  15,  1854. 
R.  W.  Wells,     [seal.] 

A  writ  of  error  was  issued,  and  in  the  Su- 
preme Court  of  the  United  States,  December 
Term,  .1864,  the  folloiving  was  filed: 

And  now  comes  said  plaintiff  in  error  and 
says  that  in  the  record  of  the  proceedings,  and 
in  the  giving  of  judgment  below,  there  is  mani- 
fest error,  because  the  court  below,  in  the  trial 
of  the  cause,  misdirected  the  jury  in  matter  of 
law,  and  because  the  court  below  gave  judg- 
ment for  the  defendant  below,  when  the  judg- 
ment should  have  been  for  plaintiff  below, 
wherefore  for  said  errors  and  others  the  plain- 
tiff prays  judgment  of  reversal  here,  and  that 
he  may  be  restored  to  all  he  has  lost. 

By  his  attorney,  Nathaniel  Holmes. 
Filed,  Dec.  30,  1854. 

Messrs.  M.  Blair  and  Curtis,  for  the  plaintiff 
in  error: 

1.  The  first  question  is,  whether  this  court 
will  consider  the  question  raised  in  the  Circuit 
Court  by  the  plea  to  the  jurisdiction,  no  final 
judgment  having  been  rendered  on  the  demur- 
rer to  that  plea,  and  the  defendant  having 
pleaded  over  after  the  demurrer  was  sustained, 
and  the  final  judgment  assigned  for  error  hav- 
ing been  rendered  on  the  issue  on  the  merits. 

2.  Whether,  if  the  ruling  of  the  Circuit 
Court  on  the  demurrer  to  the  plea  in  abatement 
is  subject  to  be  reviewed  here,  the  judgment 
of  the  court,  in  holding  the  plaintiff  to  be  "a 
citizen"  in  such  sense  as  to  enable  him  to  main- 
tain an  action  in  that  character  in  the  courts  of 
the  United  States,  was  erroneous. 

3.  Whether  the  facts  stated  in  the  agreed 
case  entitle  the  plaintiff  and  his  family  to  free- 
dom, supposing  the  8th  section  of  the  Act  of 
1820,  known  as  the  Missouri  Compromise,  to 
be  constitutional. 

4.  Whether  the  said  Aet  is  oonstitutioiiaL 
Upon  the  first  point  the  couniel  cited,  Shap* 

1*  How. 
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yard  r.  Graves,  14  How.  519;  U.  S.  v.  Boyd, 
•6  How.  61;  Smith  v.  Kernochen.  7  How.  216; 
Sims  V.  Hundley,  0  How.  1 ;  Bailey  v.  Dozier, 

0  How.  23;  Conard  v.  Atlantic  Ins.  Co.  1  Pet. 
386;  De  Wolf  y.  Rabaud,  1  Pet.  476;  Evans  v. 
Gee,  11  Pet.  89;  1  Wash.  C.  C.  70,  80;  « 
Sumn.  251 ;  2  Dall.  341 ;  4  Dall.  330,  and  then 
said:  In  this  case,  as  in  those  cited,  the  declar- 
ation gives  jurisdiction,  and  the  facts  alleged  in 
support  of  it  can  only  be  contested  by  making 
an  issue  as  in  other  cases.  If  that  issue  be  not 
made,  or  be  wafved  in  the  conduct  of  the  cause 
according  to  a  well-settled  practice  of  the  court, 
there  is  no  reason  in  this  case  more  than  in  any 
other  why  the  objection  should  be  available  at 
a  later  stage  of  the  case.  If  the  fact  had  been 
that  plaintifT  was  not  a  resident  of  Missouri, 
and  that  was  the  reason  why  he  was  not  a  citi- 
zen, no  advantage  could  be  taken  of  the  fact  at 
any  subsequent  stage  of  the  case.  What  differ- 
ence does  it  make  that  another  fact  is  relied  on 
to  show  that  he  is  not  a  citizen  t  It  is  the  right 
to  sue  as  "a  citizen"  of  Missouri,  which  is 
questioned:  and  it  is  immaterial  whether  the 
right  be  questioned  on  account  of  residence,  or 
on  account  of  any  other  circumstance  which 
deprives  him  of  the  character  of  a  citizen  of 
Missouri. 

2.  But  if  the  court  should  be  of  opinion 
that  the  question  raised  by  the  plea  in  abate- 
ment, and  the  demurrer  thereto,  is  not  waived, 
and  that  the  judgment  of  the  Circuit  Court 
therein  must  be  maintained  before  it  will  con- 
sider the  qupstions  affecting  his  right  to  free- 
dom, I  submit  the  following  considerations  in 
support  of  the  jud;nTient  on  the  demurrer: 

The  opinion  of  the  court  in  Amy  v.  Smith,  1 
Litt.  326,  4  G«.  68,  that  free  negroes  are  not 
citizens  within  the  meaning  of  the  2d  section 
of  the  4th  article  of  the  Constitution,  delivered 
in  the  spring  of  1822,  displays  no  research,  log- 
ic or  learning.  On  the  other  hand,  the  dissent- 
ing opinion  of  Judge  Mills,  p.  337,  is  sustained 
by  the  views  of  Judge  Washington  in  Corfield  v. 
Coryell,  4  Wash.  C.  C.  71. 

21  Ala.  434;  SUte  v.  Manuel,  4  Dev.  k  Bat. 
24. 

The  other  decisions  relied  on,  Meigs,  339; 

1  English,  500,  are  to  the  same  effect  as  the  de- 
cision in  Amy  t.  Smith,  and  simply  follow 
that. 

The  argument  most  relied  on  by  those  who 
deny  the  citizenship  of  free  colored  men  is,  that 
the  Acts  of  Congress  on  the  subject  of  natural- 
ization provide  for  naturalizing  white  persons 
only.  But  even  naturalization  \va»  not  limited 
to  the  whites  by  the  Constitution,  and  it  has 
been  extended  repeatedly  by  treaty  and  Act  of 
Congress  to  Indians  and  negroes. 

Treaty  with  Choctaws,  art.  14,  20th  Septem- 
ber, 1830;  Treaty  with  th^  Cherokees,  I2th  art. 
Vol.  V.  U.  S.  Laws,  647 ;  Treaties  of  1803  for 
Louisiana,  1819  for  Florida,  1847  for  Califor- 
nia; 21  Ala.  454;  and  as  Judge  Gaston  says,  4 
Dev.  &  Bat.  24,  there  is  no  connection  between 
the  subject  of  citizenship  as  acquired  by  birth 
and  that  acquired  under  the  laws  of  Congress, 
and  it  would  be  a  dangerous  mistake  to  con- 
found them.  That  citizenship  is  acquired  by 
birth,  is  a  well  settled  common  law  principle. 

Vattel,  ch.  19,  sees.  212,  313,  314;  Justinian, 
Lib.  1,  Tit.  5,  sec.  3 ;  Constitution,  sec.  6,  art.  2. 

The  Constitution  of  the  United  States  recog- 
nizes but  two  kinds  of  free  persons,  eitixeni  and 
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aliens.  Nobody  supposes  that  free  negroes  are 
aliens.    They  must  therefore  be  citizens. 

Opinions  Attv.-Gen.  Vol.  IV.  p.  417;  3d  sec. 
Act  March  6,  1820;  6th  sec.  Act  of  1812,  to 
form  a  territorial  government  in  Missouri; 
Militia  Act,  May  17,  1702;  Constitutions  of 
Kentucky,  Louisiana,  Mississippi,  Connecticut 
and  Missouri. 

All  of  the  above  define  the  qualifications  of 
electors  in  terms,  "free  white  male  citizens;" 
and  thus  show  that  it  is  as  a  class  of  citizens 
that  the  negroes  are  excluded.  These  con- 
siderations would  authorize  the  conclusion  that 
the  frolhers  of  the  Constitution  and  the  pat- 
riots of  that  era  regarded  this  class  of  person* 
as  citizens,  and  included  them  in  that  cliurae- 
ter  in  the  provisions  of  the  Constitution;  and 
this  is  fully  confirmed  by  reference  to  the  laws 
and  records  of  that  day. 

'Act  of  Mass.  6th  March,  1788;  Proposal  of 
South  Carolina,  Jan.  25,  1778,  to  amend  the  4th 
article;  Journals,  Vol.  II.  p.  600;  Journals, 
Vol.  IV.  p.  183;  Organization  of  the  Western 
Territory,  Resolutions,  April  23,  1784;  Ordi- 
nance 1787,  art  4;  2  Kent's  Com.  p.  268,  note 
b. 

Missouri  Rev.  Laws  of  1845,  p.  755,  and  Code 
of  1835,  allude  to  free  negroes  who  were  "citi- 
zens." 

No  reason  can  be  imagined  for  permitting  a 
suit  between  free  white  persons  of  different 
states,  for  wrongs  which  the  local  tribunals 
were  deemed  inadequate  to  redress,  which  will 
not  apply  with  equal  force  to  controversies  to 
which  a  free  negro  may  be  a  party.  They  have 
equal  capacity  with  other  citizens  to  hold  prop- 
erty and  carry  on  business,  and  therefore  to 
create  the  mischief  against  which  the  nation- 
al judiciary  was  provided.  The  words  of  a  law 
are  to  be  construed  with  reference  to  the  object 

of  ^llC  l&w 

16  Pet.  640;  12  Wheat  441;  16  Pet  104. 

In  I  Paine,  C.  C.  394,  the  courts  say  that  m 
person  need  not  have  acquired  political  rights; 
it  is'  only  necessary  that  he  should  have  ac- 
quired a  domicil,  to  enable  him  to  sue  as  a  citi- 
zen; and  in  3  Wash.  C.  C.  546,  that  "citizen- 
ship means  nothing  but  residence." 

3.  The  next  question  to  be  considered  is, 
whether  Dred  and  his  family,  or  either  of  tbsm, 
was  emancipated  by  being  taken  to  Illinois,  and 
to  that  part  of  Louisiana  Territory  lying  north 
of  36  degrees  30  minutes,  and  being  detained 
there  in  the  manner  described  in  the  agreed 
case.  The  eldest  child,  Eliza,  having  been  bom 
north  of  the  Missouri  line,  on  the  boat  whilst 
descending  the  Mississippi,  was  free  under  the 
Constitution  of  Illinois,  and  well  settled  legal 
principles. 

Constitution  of  Dlinois,  art.  6,  sees.  1  and  2; 
3  U.  S.  Stat,  at  L.  p.  544;  Spotts  v.  Gillaspie,  6 
Rand.  (Va.),  672;  Commonwealth  v.  HoUoway, 
2  S.  &  R.  306. 

The  Circuit  Court  decided  against  the  plain- 
tiff on  the  strength  of  Scott  t.  Emerson,  16  Mo. 
686. 

But  the  question  depends  on  general  prin- 
ciples, and  the  courts  of  the  United  States, 
whilst  they  will  respectfully  consider  the  deci- 
sions of  the  State  Court,  decide  such  question* 
according  to  their  own  judgment  of  the  law. 

Swift  T.  Tyson,  16  Pet  1 ;  Carpenter  v.  Ins. 
Co.  16  Pet.  611;  Lane  ▼.  Vick,  3  How.  476; 
Foxcroft  T.  Mallett,  4  How.  379. 
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During  the  time  that  Dr.  Emerson  kept  Dred 
at  his  stotion  at  Rock  Island,  and  Harriet  at 
Fort  Snclling,  there  is  no  evidence  that  he  had 
or  claimed  a  residence  elscwliere,  and  thi^ 
court,  in  Ennis  v.  Smith,  14  How.  423.  "where 
a  party  lives,  is  taken  prima  facie  to  be  his 
domicil." 

See,  also,  Sylvia  v.  Kirby,  17  Mo.  434. 

In  the  case  of,  Scott  v.  Emerson,  15  Mo.  57C, 
the  court  base  their  decision  on  two  grounds: 

Ist.  That  by  returning  to  Missouri  to  reside 
the  master's  right,  which  was  suspended  during 
the  residence  in  Illinois,  and  in  the  Territory, 
is  revived. 

2d.  The  Constitution  of  Illinois,  and  the  8th 
■ec.  of  '  the  Act  of  1820,  are  penal  statutes 
which  the  courts  of  other  States  were  not 
bound  to  enforce. 

In  support  of  the  first  position.  Ex  parte 
Grace,  2  Hagg.  90;  Commonwealth  v.  Aves,  18 
Pick.  193,  and  Mahoney  v.  Asbton,  4  H.  A  McH. 
205,  were  cited. 

These  decisions  are  inapplicable  to  the  case 
at  bar,  for  in  the  present  case  the  Constitution 
and  Statute  of  Illinois  expressly  provide  that 
emancipation  shall  be  the  effect  of  the  violation 
of  the  provision.  The  laws  under  which  the 
above  decisions  were  made  were  different. 

David  v.  Porter,  4  H.  &  McH.  418;  Betty  t. 
Horton,  1  Lee,  616. 

The  second  ground  relied  upon  by  the  court 
was  equally  untenable.  See  opinion  of  Judge 
Gambles,  of  the  same  case  of  Emerson  v.  Scott, 
"in  this  State  it  has  been  recognized  from  the 
beginning  of  the  government  as  a  correct  posi- 
tion in  law,  that  the  master  who  takes  his 
slave  to  reside  in  a  state  or  territory  where 
slavery   is   prohibited,   emancipates   his   slave. 

Also  McMicken  v.  Amos,  4  Rand.  134;  Bank 
▼.  Earle,  13  Pet.  590;  Spencer  v.  Dennis,  8  Gill 
321. 

4.  The  freedom  of  Harriet  and  her  daughter 
Liz2ie  depends  on  the  validity  of  the  8th  sec- 
tion of  the  Act  of  March  6,  1820,  entitled  "An 
Act  to  authorize  the  people  of  Missouri  Terri- 
tory to  form  a  constitution  and  state  govern- 
ment," etc. 

The  section  is  as  follows: 

That  in  all  that  territory  ceded  by  France  to 
the  United  States,  which  lies  north  of  36  de- 
grees 30  minutes  north  latitude,  not  included 
within  the  limits  of  the  State  contemplated  by 
this  Act,  slavery  and  involuntary  servitude,  oth- 
erwise than  in  the  punishment  of  crimes  where- 
of the  party  shall  have  been  duly  convicted, 
shall  be,  and  the  same  is  hereby  forever  pro- 
hibited. 

Provided,  always,  that  any  person  escaping 
into  the  same,  from  whom  labor  or  service  is 
lawfully  claimed  in  any  State  or  Territory  of 
the  United  States,  such  fugitive  may  be  lawful- 
ly reclaimed  and  conveyed  to  the  person  claim- 
inghis  or  her  labor  or  service  as  aforesaid. 

The  validity  of  this  section  is  denied,  on  the 
ground  that  Congress  possessed  no  power  to 
prohibit  slavery  in  the  Territories. 

It  is  not  the  power  to  govern  the  Territories, 
but  the  extent  of  the  power  which  is  questioned. 
Even  those  who  deny  any  xxmstitutional  power 
to  govern  the  Territories,  admit  the  power  on 
the  ground  of  necessity;  but  they  say  where 
the  necessity  stops,  there  the  power  ceases. 
But  this  concedes  the  whole  question;  for  if  it 
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be  lawful  to  legislate  at  all,  the  quantum  which 
may  be  necessary  is  purely  a  le;;is1ative  ques- 
tion; and  indeed,  whether  the  Constitution  con- 
fers directly  the  le;ji9lative  power  in  question 
or  not  is  immaterial,  seeing  that  it  owns  the 
lands,  and  has  power  to  p.is«  whet  laws  it  niay 
deem  expedient  to  dispose  of  and  make  tlieiii 
available. 

I'ndonbtedly,  for  temporary  purposes,  it  is 
indispensable  that  provision  be  made  to  govern 
the  people  in  order  that  the  lands  shall  possess 
any  value,  or  that  what  remains  after  part  is 
sold,  may  not  be  seized  and  confiseuted.  What 
would  be  proper  provisions  to  this  end.  is  not 
within  the  scope  of  judicial  inquiry.  If  it  were, 
it  is  demonstrable  that  the  provision  in  qurs- 
tion  is  most  judicious,  as  a  mere  reflation  to 
facilitate  the  disposition  of  public  lands. 

But  it  is  alleged  that  the  particular  provision 
prohibiting  slaverj'  is  violative  of  some  part  of 
the  Constitution,  which  establishes  the  e<|uality 
of  the  States  and  the  rights  of  slave  holders  to 
take  that  species  of  property  into  the  Territor- 
ies of  the  United  States.  I  admit  that  whether 
the  power  of  Congress  to  legislate  be  given  ex- 
pressly or  by  implication,  it  is  given  with  the 
limitation  that  it  shall  be  exercised  in  subordi- 
nation to  the  Constitution,  and  that  if  it  be  ex- 
ercised in  violation  of  anv  provisions  ot  the 
Constitution,  the  Act  would  be  void.  Subject 
to  this  limitation.  Congress  is  at  liberty  to 
adopt  any  means  to  accomplish  its  object. 

McCulloch  V.  Marjland,  4  Wheat.  310. 

But  where  is  it  written  in  the  Constitution 
that  no  law  shall  be  passed  prohibiting  slavery 
in  the  territories?  Not  only  was  this  measure 
adopted  as  one  deemed  advisable  and  proper  to 
the  well  government  of  the  territories  tmder 
both  the  Confederation  and  the  Constitution, 
but  when  the  Mississippi  Territory  was  ceded 
in  1708,  it  was  deemed  necessary  to  stipulate 
that  slavery  should  not  be  proliibited,  in  order 
to  limit  the  discretion  of  Congress.  The  limita- 
tion suuglit  to  be  imposed  is  one  dependent  al- 
together upon  state  laws,  and  subjects  Congress 
to  the  State  Legislatures.  The  Act  is  now 
claimed  as  unconstitutional,  because  a  species 
of  property  recognized  in  the  laws  of  the  States 
cannot  be  held  in  the  Territories;  but  it  would 
become  constitutional  if  the  States  should  cease 
to  recognize  such  property;  and  again  uncon- 
stitutional if  the  States  should  recognize  it 
again.  How  the  law  in  question  affects  the 
States  as  States,  in  any  respect,  is  not  per- 
ceived; it  is  not  pretended  that  any  State  has 
legislative  rights  in  the  Territories. 

Pollard  v.  Hagan,  3  How.  322. 

On  other  subjects,  there  are  difficulties  in 
adjusting  the  rights  of  the  general  and  state 
governments;  but  there  can  be  no  conflict  on 
this.  Over  the  Territories,  the  general  govern- 
ment alone  has  any  power;  and  in  the  exercise 
of  that,  as  of  all  other  powers,  is  a  government 
of  the  people.  "In  form  and  substance  (this 
court  says),  it  emanates  from  them,  its  powers 
are  granted  by  them,  and  are  to  be  exercised  on 
them  and  for  their  benefit." 

On  this  branch  of  the  subject,  the  counsel 
cited  the  following  authorities:  Story's  Com. 
Const.  Vol.  III.,  pp.  193,  195;  1  Kent's  Com. 
•360;  Sergeant,  Const.  Law,  389;  McCulloch  v. 
Maryland,  4  Wheat.  422;  .\m.  Ins.  Co.  v.  Can- 
ter, 1  Pet.  643;  Cherokee  Nation  T.  Georgia,  5 
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Pet.  44;  Menard  ▼.  Asposia,  5  Pet.  605;  Stra- 
Uer  T.  Graham,  10  How.  93;  Cross  v.  Harrison, 
16  Hpw.  193;  Hogg  ▼.  Zanesville  Canal  Co. 
5  Ohio,  410;  Phoebe  v.  Jay,  Breese,  210;  Spoon- 
er  T.  McConnell,  1  McL.  341 ;  Mem-  v.  Chcx- 
naider,  8  Mart.  (N.  S.)  699;  Harry' v.  Decker, 
Walker  (Miss.)  36;  Rachael  v.  Walker,  4  Mo. 
■'ioO;  3  How.  223.  And  the  following  Acts  of 
Congress;  1  Stat,  at  L.,  pp.  60,  651;  2  Stat. 
at  L.,  pp.  58,  283,  309,  614;  3  Stet.  at  L.,  p. 
640;  4  Stat,  at  L.,  p.  740;  5  Stat,  at  L,  pp. 
10,  235,  797 ;  9  Stat,  at  L.,  pp.  223,  447. 

Messrs.  H.  S.  Geyer  and  R.  Johnson,  for  the 
defendant  in  error: 

This  cause  was  argued  before  this  court  at 
the  December  Term,  1835.  when  it  was  ordered 
to  be  re-argued  by  counsel  for  their  respective 
parties,  at  a  next  term  of  court,  and  especially 
upon  the  following  points: 

1.  Whether  or  not  the  facts  being  admitted 
by  the  demurrer  to  the  plea  to  the  jurisdiction, 
the  judgment  on  the  demurrer  being  that  the 
defendant  answer  over,  and  the  submission  of 
the  defendant  to  that  judgment,  by  pleading 
over  to  the  merits,  the  ap]>c)l.-itc  court  can  take 
notice  of  these  facts  thus  admitted  upon  the 
rii-ord,  in  determining  the  question  of  the  ju- 
ris<liction  to  the  court  below,  to  hear  and  fully 
dis|>ose  of  the  case. 

2.  Whetlier  or  not,  assuming  that  the  appel- 
late court  is  bound  to  take  notice  of  the  facts 
thus  apjwaring  upon  the  record,  the  plaintiff  is 
a  citizen  of  the  State  of  Missouri  within  the 
meaning  of  the  llth  section  of  the  Judiciary 
Act  of  1789. 

1.  The  averment  that  the  plaintiff  ia  a  citi- 
zen of  the  State  of  Missouri,  is  a  necessary 
averment.  If  jt  had  been  omitted  or  defective- 
ly stated,  it  would  have  been  error  in  the  Cir- 
cuit Court  to  entertain  jurisdiction,  even 
though  the  defendant  had  not  traversed  the 
averment,  but  pleaded  to  the  merits. 

3  Dall.  38-2;  2  Cranch,  1,  120:  Sullivan  ▼. 
Pulton  Steamboat  Co.  0  Wheat.  450 :  Turner  t. 
Knrille,  4  Dall.  7;  Capron  v.  Van  Noorden,  2 
Cranch,  120. 

If  the  plea  demurred  to,  is  to  be  regarded  as 
a  traverse  or  averment  of  citizenship  of  the 
plaintiff,  then  the  fact  on  which  the  plaintiff 
claims  a  right  to  sue  in  the  Circuit  Court  does 
not  appear  by  the  record;  on  the  contrary,  it 
appears  alTirmatively  that  he  had  no  right  to 
sue  in  that  court.  The  whole  question,  whether 
tlie  court  could  entertain  jurisdiction  and  allow 
the  defendant  to  plead  over,  depends  on  the  de- 
cision on  the  demurrer.  If  that  was  erroneous, 
it  was  error  to  proceed  further,  and  the  defend- 
ants pleading  over  could  not  give  jurisdiction. 

2.  It  apjiears  by  the  record  that  the  defend- 
ant is  a  negro,  born  a  slave;  and  therefore, 
whether  he  ia  entitled  to  freedom  or  not,  by  his 
tem|)orary  residence  at  Rock  Island  or  Fort 
Snelling,  or  both,  he  is  not  and  cannot  be  a 
cilixrn  of  the  State  of  Missouri,  within  the 
meaning  of  the  Constitution,  or  sec  II  of  the 
Judiciary  Act. 

Citizens,  within  the  meaning  of  art.  3,  sec.  2, 
are  citizens  of  the  United  States,  who  are  citi- 
zens of  the  state  in  which  they  respectively  re- 
side. 

Read  v.  Bertrand.  4  Wash.  C.  C.  610;  Knox 
T.  Grecnleaf,  4  Dall.  3C0;   3  Story  on  Const. 
6G5,  sees.  1087,  1688;  U  Pet.  7.01. 
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Citizens  are  natii'es  or  naturalized.  All  per- 
sons bom  in  the  United  States  are  not  citizens. 

Exceptions  are: 

First.  Children  of  foreign  ambassadors. 

Second.  Indians. 

Third.  In  general,  persons  of  color. 

1  Bout.  Inst.  pp.  10,  04;  Amy  v.  Smith,  1 
Lit.  Ky.  334;  2  Kent's  Com.  p.  268,  note  b. 

Free  blacks  are  not  citizens  within  the  pro- 
*vision  of  the  Constitution,  art.  4,  sec.  2;  so 
held  by  Dagget,  Ch.  J.,  in  Connecticut.  See 
note  Kent's  Com.  supra. 

See,  also,  State  v.  Claiborne,  1  Meigs,  331 ; 
Opinions  Atty.-Gen.  Vol.  I.  .182,  ed.  41;  Vol. 
I.  p.  606,  ed.  62.  ".'Vn  inquirj'  into  the  polit- 
ical grade  of  the  free  colored  population,  under 
the  Constitution  of  the  United  States,"  by 
John  P.  Denny. 

Persons  who  are  not  citizens  of  the  United 
States  by  birth,  can  become  such  only  by  virtue 
of  a  treaty,  or  in  pursuance  of  some  law  of  the 
United  States. 

The  power  of  naturalization  is  exclusively 
vested  in  Congress. 

U.  S.  V.  Villato,  2  Dall.  370;  Chirac  y. 
Chirac,  2  Wheat.  269;  Houston  v.  Moore,  5 
Wheat.  48. 

A  slave  cannot  become  a  citizen  merely  by  a 
discharge  from  bondage. 

3.  Assuming  that  the  Circuit  Court  had  ju- 
risdiction, the  facts,  as  agreed  by  the  parties, 
do  not  establish  the  right  of  the  plaintiff,  his 
wife  and  children,  or  either  of  them,  to  free- 
dom. 

Sec.  1  of  art.  6  of  the  Constitution  of  Illi- 
nois, and  sec.  8  of  the  Act  of  0  March.  1820,  do 
not  declare  the  consequence  of  bringing  a  slave 
within  the  Territory,  embraced.  There  is  no 
exception  or  saving  in  respect  to  the  rights  of 
travelers.  The  effect  of  the  provision  is,  in 
terms,  the  same,  whether  a  slave  is  introduced 
to  reside  there  or  for  some  temporary  purpose. 
Neither  clause  changes  the  condition  of  the 
slave  brought  into  the  Territory  embraced  by  it. 
The  slave  is  held  to  be  free  while  he  remains 
within  such  State  or  country,  only  because  his 
owner  has  not  the  authority  of  law  to  restrain 
him  of  his  liberty. 

The  owner's  authority  is  restored  if  the  slave 
is  found  within  a  State  or  country  where  slav- 
ery exists  by  law. 

The  Slave  Grace,  2  Hagg.  Adm.  04 ;  Willard  v. 
The  People,  4  Scam.  401;  Graham  v.  Strader. 
6  B.  Mon.  181;  7  B.  Mon.  633;  Collins  v. 
America,  9  B.  Mon.  505;  Mercer  r.  Oilman,  II 
B.  Mon.  210;  Maria  v.  Kirby,  12  B.  Mon.  642; 
Lewis  v.  Futlcrton,  1  Rand.  15. 

It  has  been  held  that  where  an  owner  of  a 
slave  brings  him  into  a  State  or  country  in 
which  slavery  does  not  exist,  or  is  prohibited 
by  law,  with  the  intention  to  make  it  his 
domicil,  it  operates  as  an  emancipation,  and  the 
master  cannot  resume  domain,  though  the  slave 
return  to,  or  is  found  in  a  country  where  slav- 
ery e.\ists  by  law. 

Rankin  v.  Lydia,  2  A.  K.  Marsh.  407;  Grif- 
fith \.  Fanny,  Gilm.  (Va.)  143;  Luusford  v. 
Coquillon,  2  Mart.  N.  S.  405:  Josephine  ▼. 
Poultney,  1  Jm.  Ann.  320;  Winney  v.  White- 
sides,  I  Mo.  472;  Milly  v.  Smith,  2  Mo.  172; 
Xat  v.  Ruddle,  8  Mo.  282;  Rachel  v.  Walker.  4 
Mo.  350;  overruled  in  Scott  v.  Emerson,  16 
Mo.  570;  Sylvia  v.  Kirby,  17  Mo.  434. 
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The»e  are  cases  of  emancipation  by  the  vol- 
untar}'  act  of  the  master,  binding  upon  him 
everywhere,  as  would  be  emancipation  upon 
any  other  proof  recognized  by  law.  Slaves, 
however,  attending  their  owners  temporarily 
sojourning  in,  or  traveling^  through  a  State 
wherein  slavery  does  not  exist  by  law,  are  not 
thereby  emancipated. 

2  A.  K.  Marsh.  467;  Graham  t.  Strader,  5 
B.  Mon.  181;  Mercer  v.  Gilman,  11  B.  Mon. 
210;  Maria  v.  Kirby,  12  B.  Mon.  542;  Lewis  v. 
Fttllerton,  1  Rand.  15;  Henry  v.  Ball,  1  Wheat. 
1;  Spragg  V.  Mary,  3  Harr.  &  J.;  Pocock  v. 
Hendricks,  8  Gill  &.  J.  421;  The  Slave  Grace, 
2  Hagg.  94;  Commonwealth  v.  Aves,  IS  Pick. 
103;  Mahoney  v.  Ashton,  4  H.  &  McH.  296. 

The  present  plaintiff  in  error  was.  held  not 
entitled  to  his  freedom,  on  the  same  state  of 
facts  as  is  now  in  evidence,  in  Scott  t.  Emer- 
son, 15  Mo.  576. 

This  decision  was  affirmed  in  Sylvia  v.  Kir- 
by, 17  Mo.  434. 

By  the  laws  of  Missouri,  therefore,  the  claim- 
ants are  slaves,  and  these  laws  must  determine 
their  condition  in  the  courts  of  the  United 
States. 

Strader  v.  Graham,  10  How.  93. 

4.  No  residence  of  a  slave  at  Fort  Snelling 
could  change  his  condition  or  devest  the  title 
of  his  owner. 

Slavery  existed  by  law  in  all  the  territory 
ceded  by  France  to  the  United  States,  and  Ck>n- 
gress  has  not  the  constitutional  power  to  re- 
peal that  law,  or  abolish  or  prohibit  slavery 
within  anv  part  of  that  Territory. 

Sec.  8  of  the  Act  of  March  6,  1820,  is  the 
first,  and  almost  the  only  instance  of  an  as- 
sumption by  Congress  of  the  power  to  abolish 
slavery  in  the  Territory.  It  has  never  been  rec- 
ognized by  this  court.  It  is  understood  to  be 
claimed  that  authority  of  Congress  to  erect 
territorial  governments  is  confirmed  by  art. 
4,  sec.  3,  of  the  Constitution,  which  gives  the 
"power  to  dispose  of  and  make  all  needful  rules 
and  regulations  respecting  the  territory  or  'oth- . 
er  property  belonging  to  the  United  States,"  or 
to  result  from  the  power  to  acquire  territory;  | 
and  in  either  case,  it  comprehends  a-  power  of 
legislation  exclusive,  universal,  absolute  and 
unlimited. 

3  atoTv,  Const,  sees.  1314,  1315,  1318,  1319, 
1320,  1322;  1  Kent's  Com.  423. 

The  clause  of  the  Constitution,  however,  has 
been  judicially  interpreted  to  be  a  power  to  dis- 
pose of  and  make  all  needful  rules  and  regula- 
tions respecting  the  lands  and  other  property 
of  the  United  SUtes. 

U.  S.  v.  Gratiot,  14  Pet.  520,  637 ;  Am.  Ins. 
Co.  7.  Canter,  1  Pet.  342;  see,  also.  Federalist, 
No.  43. 

The  subject  of  the  power  conferred  by  art.  4. 
sec.  3,  is  property,  ond  the  proi)crty  only  of 
the  United  States.  This  power  is  over  unap- 
propriated lands. 

To  organize  a  municipal  government  or  cor- 
poration for  the  district  or  country,  to  prohibit 
slavery,  or  to  interfere  in  any  way  with  the  law 
of  property,  is  not  to  make  needful- rules  and 
regulations  respecting  the  territory  or  other 
property  belonging  within  such  district ;  there- 
fore, the  power  to  institute  such  a  government, 
and  more  especially  an  unlimited  power  to  leg- 
islate in  all  cases  over  the  inhabitants  in  a  ter- 1 
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ritory  and  their  property,  cannot  be  deduced 
from  the  clause  under  consideration. 

The  power  of  Congress  to  institute  temporary 
government  over  any  territory,  results  necessa- 
rily from  the  fact  that  it  is  not  within  the  ju- 
risdiction of  any  particular  State,  and  is  within 
the  power  and  jurisdiction  of  the  United  States. 
It  is  a  power  resulting  from  the  necessity  of 
the_  State,  and  is  limitM  to  the  necessity  from 
■  which  it  arises ;  to  change  the  law  of  property, 
to  ^emancipate  slavery,  to  abolish  slavery  where, 
by*  the  law  it  exists,  to  confiscate  property,  or 
devest  vested  rights,  cannot  be  necessary  or 
proper  to  the  institution  of  a  temporary  gov- 
ernment. The  power  of  Congress  over  the  ter- 
ritory belonging  to  the  United  States  cannot 
authorize  legislation  which  practically  excludes 
from  such  territory  the  people  of  any  portion  of 
the  Union;  or  prevents  them  from  taking  with 
them  and  holding  in  such  territory  any  prop- 
erty recognized  by  the  Constitution,  and  the 
local  laws  of  the  territory. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  has  been  twice  argued.  After  th« 
argument  at  the  last  term,  differences  of  opin- 
ion were  found  to  exist  among  the  members  of 
the  court;  and  as  the  questions  in  controversy 
are  of  the  highest  importance,  and  the  court 
was  at  that  time  much  pressed  by  the  ordinary 
business  of  the  term,  it  was  deemed  advisable 
to  continue  the  case,  and  direct  a  re-argument 
on  some  of  the  points,  in  order  that  we  might 
have  an  opportunity  of  giving  to  the  whole  8ul>- 

J'ect  a  more  deliberate  'consideration.  [*400 
t  has  accordingly  been  again  argued  by  coun- 
sel, and  considered  by  the  court;  and  I  now 
proceed  to  deliver  its  opinion. 

There  are  two  leading  questions  presented  by 
the  record: 

1.  Had  the  Circuit  Court  of  the  United 
States  jurisdiction  to  hear  and  determine  the 
cose  between  these  parties  T    And, 

2.  If  it  had  jurisdiction,  is  the  judgment  it 
has  given  erroneous  or  nott 

The  plaintiff  in  error,  who  was  also  tlic 
plaintiff  in  the  court  below,  was,  with  his  wife 
and  children,  held  as  slaves  by  the  defendant, 
in  the  State  of  Missouri,  and  he  brought  this 
action  in  the  Circuit  Court  of  the  United  Statrs 
for  that  district,  to  assert  the  title  of  himself 
and  his  family  to  freedom. 

The  declaration  is  in  the  form  usually  adopt- 
ed in  that  State  to  try  questions  of  this  descrip- 
tion, and  contains  the  averment  necessary  to 
give  the  court  jurisdiction ;  that  he  and  the  de- 
fendant are  citizens  of  different  States ;  that  is, 
he  is  a  citizen  of  Missouri,  and  the  defendant  a 
citizen  of  New  York. 

The  defendant  pleaded  in  abatement  to  the 
jurisdiction  of  the  court,  that  the  plaintiff  was 
not  a  citizen  of  the  State  of  Missouri,  as  al- 
leged in  his  declaration,  being  a  negro  of  Afri- 
can descent,  whose  ancestors  were  of  pure 
African  blood,  and  who  were  brought  into  this 
country  and  sold  as  slaves. 

To  this  plea  the  plaintiff  demurred,  and  th« 
defendant  joined  in  demurrer.  The  court  over- 
ruled the  plea,  and  gave  judgment  that  the  de- 
fendant should  answer  over.  And  he  there- 
upon put  in  sundry  pleas  in  bar,  upon  which 
issues  were  joined,  and  at  the  trial  tiie  verdict 
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and  judgment  were  in  his  favor.    Whereupon 
the  plaintiff  brought  this  writ  of  error. 

Before  we  speak  of  the  pleas  in  bar.  it  will  be 
proper  to  dispose  of  the  questions  which  have 
arisen  on  the  plea  in  abatement. 

That  plea  denies  the  riprht  of  the  plaintiff  to 
sue  in  a  court  of  the  United  States,  for  the 
reasons  therein  stated. 

If  the  question  raised  by  it  is  legally  before 
us,  and  the  court  should  be  of  opinion  that  the 
facts  stated  in  it  disqualify  the  plaintiff  from 
becoming  a  citizen,  in  the  sense  in  which  that 
word  is  used  in  the  Constitution  of  the  United 
States,  then  the  judgment  of  the  Circuit  Court 
is  erroneous,  and  must  be  reversed. 

It  is  suggested,  however,  that  this  plea  is 
not  before  us;  and  that  aa  the  judgment  in 
the  court  below  on  this  plea  was  in  favor  of 
the  plaintiff,  he  does  not  seek  to  reverse  it,  or 
bring  it  before  the  court  for  rev^ision  by  his 
writ  of  error;  and  also  that  the  defendant 
waived  this  defense  by  pleading  over,  and 
thereby  admitted  the  jurisdiction  of  the  court. 
401*]  *ISiit  in  making  this  objection,  we 
*  think  the  ]ioculiar  and  limited  jurisdiction  of 
L-ourts  of  the  United  States  has  not  been  ad- 
verted to.  This  peculiar  and  limited  juris- 
diction has  made  it  necessary,  in  these  courts, 
_  to  adopt  different  rules  and  principles  of  plead- 
ing, so  far  as  jurisdiction  is  concerned,  from 
those  which  regulate  courts  of  common  law  in 
Kn,<;land  and  in  the  different  States  of  the 
L'nioii  which  have  adopted  the  common  law 
rules. 

In  these  last  mentioned  courts,  where  their 
I'liaractor  and  rank  are  analogous  to  that  of  a 
circuit  court  of  the  United  States;  in  other 
words,  where  they  are  what  the  law  terms 
i-ourts  of  general  jurisdiction,  they  are  pre- 
Hiinied  to  have  jurisdiction  unless  the  contrary 
iippoars.  No  averment  in  the  pleadings  of  the 
plaintiff  is  necessary,  in  order  to  give  juris- 
diction. If  the  defendant  objects  to  it,  he  must 
plead  it  specially,  and  unless  the  fact  on  which 
he  relies  is  found  to  be  true  by  a  jury,  or  ad- 
mitted to  be  true  by  the  plaintiff,  the  juris- 
diction cannot  be  disputed  in  an  appellate  court. 

Kow,  it  is  not  necessary  to  inquire  whether  in 
courts  of  that  description  a  party  who  pleads 
over  in  bar,  when  a  plea  to  the  jurisdiction  has 
been  ruled  against  him,  does  or  does  not  waive 
his  plea;  nor  whether  upon  a  judgment  in  Ms 
favor  on  the  pleas  in  bar,  and  a  writ  of  error 
brought  by  the  plaintiff,  the  question  upon  the 
plea  in  abatement  would  be  open  for  revision  iu 
the  appellate  court.  Cases  that  may  have  been 
decided  in  such  courts,  or  rules  that  may  have 
been  laid  down  by  common  law  pleaders,  can 
have  no  influence  in  the  decision  in  this  court. 
Rccause,  under  the  Constitution  and  laws  of 
the  United  States,  the  rules  which  govern  the 
pleadings  in  its  courts,  in  questions  of  juris- 
diction, stand  on  different  principles  and  are 
regulated  by  different  laws. 

This  difference  arises,  as  we  have  said,  from 
the  peculiar  character  of  the  government  of  the 
UnittHl  States.  For  although  it  is  sovereign 
and  supreme  in  its  appropriate  sphere  of  action, 
yet  it  does  not  possess  all  the  powers  which 
usually  belong  to  the  sovereignty  of  a  nation. 
Certain  specified  powers,  enumerated  in  the 
Constitution,  have  been  conferred  upon  it;  and 
neither  the  Legislative,  Executive  nor  Judicial 
Departments  of  the  Government  can  lawfully 
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exercise  any  authority  beyond  the  limita 
marked  out  by  the  Constitution.  And  in  regu- 
lating the  Judicial  Department,  the  cases  in 
whit:h  the  courts  of  the  United  States  shall  have 
jurisdiction  are  particularly  and  specifically 
enumerated  and  defined;  and  they  are  not 
authorized  to  take  cognixnnce  of  any  case  which 
does  not  come  within  the  description  therein 
specified.  Hence,  when  a  plaintiff  sues  in  a 
court  of  the  United  States,  it  is  necessary  that 
he  should  'show,  in  his  pleading,  that  ["103 
the  suit  he  brings  is  within  the  jurisdiction  of 
the  court,  and  that  he  is  entitled  to  sue  there. 
And  if  he  omits  to  do  this,  and  should,  by  an 
oversight  of  the  Circuit  Court,  obtain  a  judg- 
ment in  his  favor,  the  judgment  would  lie  re- 
versed in  the  appellate  court  for  want  of  juris- 
diction in  the  court  below.  The  jurisdiction 
would  not  be  presumed,  as  in  the  case  of  a 
common  law,  Knglish,  or  state  court,  unless  the 
contrary  appeared.  But  the  record,  when  it 
comes  before  the  appellate  court,  must  show, 
affirmatively,  that  the  inferior  court  had  au- 
thority, under  the  Constitution,  to  hear  and 
determine  the  case.  And  if  the  plaintiff  claims 
a  right  to  sue  in  a  circuit  court  of  the  United 
States,  under  that  provision  of  the  Constitu- 
tion which  gives  jurisdiction  in  controversies 
between  citizens  of  different  states,  he  must 
distinctly  aver  in  his  pleading  that  they  are 
citizens  of  different  states;  and  he  cannot 
maintain  his  suit  without  showing  that  fact  in 
the  pleading. 

This  point  was  decided  in  the  case  of  Bing- 
ham V.  Cabot,  in  3  Dall.  3S2,  and  ever  since 
adhered  to  by  the  court.  And  in  Jackson  v. 
Ashton,  8  Pet.  148,  it  was  held  that  the  objec- 
tion to  which  it  was  open  could  not  be  waived 
by  the  opposite  party,  because  consent  of  par- 
ties could  not  give  jurisdiction. 

It  is  needless  to  accumulate  cases  on  this  sub- 
ject. Those  already  referred  to,  and  the  cases 
of  Capron  v.  Van  Noorden,  in  2  Cranch,  120, 
and  Montalet  v.  Idurray,  4  Cranch,  40,  are  suf- 
ficilnt  to  show  the  rule  of  which  we  have 
spoken.  The  case  of  Capron  v.  Van  Noorden 
strikingly  illustrates  the  difference  between  a 
common  law  court  and  a  court  of  the  United 
States. 

If,  however,  the  fact  of  citizenship  is  averred 
in  the  declaration,  and  the  defendant  does  not 
deny  it,  and  put  it  in  issue  by  plea  in  abate- 
nient,  he  cannot  offer  evidence  at  the  trial  to 
disprove  it,  and  consequently  cannot  avail  him- 
self of  the  objection  in  the  appellate  court,  un- 
less the  defect  should  be  apparent  in  some  other 
part  of  the  record.  For  if  there  is  no  plea  in 
abatement,  and  the  want  of  jurisdiction  does 
not  appear  in  any  other  part  of  the  transcript 
brought  up  by  the  writ  of  error,  the  undispui,ed 
averment  of  citizenship  in  the  declaration  must 
be  taken  in  this  court  to  be  true.  In  this  case, 
the  citizenship  is  averred,  but  it  is  denied  by 
the  defendant  in  the  manner  required  by  the 
rules  of  pleading,  and  the  fact  upon  which  the 
denial  is  based  is  admitted  by  the  demurrer. 
And  if  the  plea  and  demurrer,  and  judgment  of 
the  court  below  upon  it,  are  before  us  upon  this 
record,  the  question  to  be  decided  is,  whether 
the  facts  stated  in  the  plea  are  sufficient  to 
show  that  the  plaintiff  is  not  entitled  to  sue 
as  a  citizen  in  a  court  of  the  United  States. 

•We  think  they  are  before  us.  The  [•408 
plea  in  abatement  and  the  judgment  of  the 
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court  upon  it,  are  a  part  of  the  judicial  pro- 
ceedings in  the  Circuit  Court,  and  are  there  re- 
corded as  such;  and  a  writ  of  error  always 
brings  up  to  the  superior  court  the  whole  record 
of  the  proceedings  in  the  court  below.  And  in 
the  case  of  The  Bank  of  the  U.  S.  T.  Smith,  U 
Wheat.  172,  this  court  said,  that  the  case  being 
brought  up  by  writ  of  error,  the  whole  record 
was  under  the  consideration  of  this  court.  And 
this  being  the  case  in  the  present  instance,  the 
plea  in  abatement  is  necessarily  under  con- 
sideration; and  it  becomes,  therefore,  our  duty 
to  decide  whether  the  facts  stated  in  the  plea 
are  or  are  not  sufficient  to  show  that  the  plain- 
tiff is  not  entitled  to  sue  as  a  citizen  in  a  court 
of  the  United  States. 

This  is  certainly  a  very  serious  question,  and 
one  that  now  for  the  first  time  has  been  brought 
for  decision  before  this  court.  Rut  it  is  brought 
here  by  those  who  have  a  right  to  bring  it,  and 
it  is  our  duty  to  meet  it  and  decide  it. 

The  question  is  simply  this:  can  a  negro, 
whose  ancestors  were  imported  into  this  coun- 
try and  sold  as  slaves,  become  a  member  of 
the  political  community  formed  and  brought 
into  existence  by  the  Constitution  of  the  United 
States,  and  as  such  become  entitled  to  all  the 
rights,  and  privileges,  and  immunities,  guaran- 
tied by  that  instrument  to  the  citizen.  One  of 
these  rights  is  the  privilege  of  suing  in  a  court 
of  the  United  States  in  the  cases  specified  in 
the  Constitution. 

It  will  be  observed,  that  the  plea  applies  to 
that  class  of  persons  only  whose  ancestors  were 
negroes  of  the  African  race,  and  imported  into 
this  country,  and  sold  and  held  as  slaves.  The 
only  matter  in  issue  before  the  court,  therefore, 
is,  whether  the  descendants  of  such  slaves, 
when  they  shall  be  emancipated,  or  who  are 
born  of  parents  who  had  oecome  free  before 
their  birtii,  are  citizens  of  a  state,  in  the  sense 
in  which  the  word  "citizen"  is  used  in  the 
Constitution  of  the  United  States.  And  this 
being  the  only  matter  in  dispute  on  the  plead- 
ings, the  court  must  be  understood  as  speaking 
in  this  opinion  of  that  class  only;  that  is,  of 
those  persons  who  are  the  descendants  of  Afri- 
cans who  were  imported  .into  this  country  and 
sold  as  slaves. 

The  situation  of  this  population  was  alto- 
gether unlike  that  of  the  Indian  race.  The 
latter,  it  is  true,  formed  no  part  of  the  colonial 
communities,  and  never  amalgamated  with  them 
in  social  connections  or  in  government.  But 
although  they  were  uncivilized,  they  were  yet 
a  free  and  independent  people,  associated  to- 
gether in  nations  or  tribes,  and  governed  by 
their  own  laws.  Many  of  these  political  com- 
munities were  situated  in  territories  to  which 
the  white  race  claimed  the  ultimate 
404*]  'right  of  dominion.  But  that  claim  was 
acknowledged  to  be  subject  to  the  right  of  the 
Indians  to  occupy  it  as  long  as  they  thought 
proper,  and  neither  the  English  nor  Colonial 
fiovemments  claimed  or  exorcised  any  dominion 
over  the  tribe  or  nation  by  whom  it  was  oc- 
cupied, nor  claimed  the  right  to  the  possession 
of  the  territory,  until  the  tribe  or  nation  con- 
sented to  cede  it.  These  Indian  governments 
were  regarded  and  treated  as  foreign  govern- 
ments, as  much  so  as  if  an  ocean  had  separated 
the  red  man  from  the  white:  and  their  freedom 
has  constantly  been  acknowledged,  from  the 
time  of  the  first  emigration  to  the  hnglish 
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Colonies  to  the  present  day,  by  the  different 
governments  which  succeeded'  each  utiier. 
Treaties  have  been  negotiated  with  them,  and. 
their  alliance  sought  for  in  war:  and  the  ])eople 
who  compose  these  Indian  political  communi- 
ties have  always  been  treated  as  foreigners  not 
living  under  our  government.  It  is  true  that 
the  course  of  events  has  brought  the  Indian 
tribes  within  the  limits  of  the  United  states 
tmder  subjection  to  the  white  race;  and  it  has 
been  found  necessary,  for  their  sake  as  well  as 
our  own,  to  regard  them  as  in  a  state  of  pupil- 
age, and  to  legislate  to  a  certain  extent  over 
them  and  the  territory  they  occupy.  But  they 
may,  without  doubt,  like  the  subjects  of  any 
other  foreign  government,  be  naturalize<l  by  the 
authority  of  Congress,  and  become  citizens  of 
a  State  and  of  the  United  States;  and  if  an 
individual- should  leave  his  nation  or  tribe,  and 
take  up  his  abode  among  the  white  population, 
he  would  be  entitled  to  all  the  rights  and  privi- 
leges which  would  belong  to  an  emigrant  from 
any  other  foreign  people. 

We  proceed  to  examine  (he  case  as  presented 
by  the  pleadings. 

The  words  "people  of  the  United  States''  and 
"citizens"  are  synonymous  terms,  and  mean  the 
same  thing.  They  both  describe  the  political 
body,  who,  according  to  our  republican  institu- 
tions, form  the  sovereignty,  and  who  hold  the 
power  and  conduct  the  government  through 
their  representatives.  They  are  what  wo 
familiarly  call  the  "sovereign  people,"  and 
every  citizen  is  one  of  this  people,  and  a  con- 
stituent memlier  of  this  sovereignty.  The 
question  before  us  is,  whether  the  class  of  per- 
sons described  in  the  plea  in  abatement  com|wMo 
a  portion  of  this  people,  and  are  constituent 
members  of  this  sovereignty.  We  think  they 
are  not,  and  that  they  are  not  included,  and 
were  not  intended  to  be  included,  under  the 
word  "citizens"  in  the  Constitution,  and  can, 
therefore,  claim  none  of  the  rights  and  privi- 
'  leges  which  that  instrument  provides  for  ami 
I  secures  to  citizens  of  the  United  States.  On 
I  the  contrary,  they  wore  at  that  time  considered 
as  a  subordinate  *and  inferior  class  of  [*40S 
beings,  who  had  been  subjugated  by  the  domi- 
nant race,  and  whether  emancipated  or  not, 
yet  remained  subject  to  their  authority,  and 
had  no  rights  or  privileges  but  such  as  those 
who  held  the  power  and  the  government  might 
choose  to  grant  them. 

It  is  not  the  province  of  the  court  to  decide 
upon  the  justice  or  injustice,  the  policy  or  im- 
policy of  these  laws.  The  decision  of  that  ques- 
tion belonged  to  the  political  or  law-making 
power;  to  those  who  formed  the  sovereignty 
and  framed  the  Constitution.  The  duty  of  the 
court  is  to  interpret  the  instrument  they  havo 
framed,  with  the  best -lights  we  can  obtain  on 
the  subject,  and  to  administer  it  as  we  find  it, 
according  to  its  true  intent  and  meaning  when 
it  was  adopted. 

In  discussing  this  question,  we  must  not  con- 
found the  rights  of  citizenship  w-hich  a  state 
may  confer  within  its  own  limits,  and  the 
rights  of  citizenship  as  a  memlier  of  the  Union. 
It  does  not  by  any  means  follow,  because  he 
has  all  the  rights  and  privileges  of  a  citizen  of 
a  State,  that  he  must  be  a  citizen  of  the  United 
States.  He  may  have  all  the  rights  and  privi- 
;  leges  of  the  citizen  of  a  State,  and  yet  not  he 
entitled  to  the  rights  'and  privilq^s  of  a  citizen 
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in  any  other  State.  For,  previous  to  the  adop- 
tion of  the  Constitution  of  the  United  States, 
every  State  had  the  undoubted  right  to  confer 
on  whomsoever  it  pleased  the  cliaracter  of  a 
citizen,  and  to  endow  him  with  all  its  rights. 
But  this  character,  of  course,  was  confined  to 
the  boundaries  of  the  State,  and  gave  him  no 
rights  or  privileges  in  otlier  States  beyond  those 
secured  to  him  by  the  laws  of  nations  and  the 
comity  of  States^  Nor  have  the  several  States 
surrendered  the  power  of  conferring  these 
rights  and  privileges  by  adopting  the  (institu- 
tion of  the  United  States.  Each  State  may  still 
confer  them  upon  an  alien,  or  any  one  it  thinks 
proper,  or  upon  any  class  or  description  of  per- 
sons; yet  he  would  not  be  a  citizen  in  the  sense 
in  which  that  word  is  used  in  the  Constitution 
of  the  United  States,  nor  entitled  to  sue  as  such 
in  one  of  its  courts,  nor  to  the  privileges  and 
immunities  of  a  citizen  in  the  other  States. 
The  rights  which  he  would  acquire  would  l>e 
restricted  to  the  State  which  gave  them.  The 
Constitution  has  conferred  on  Congress  the 
right  to  establish  an  uniform  rule  of  naturaliza- 
tion, and  this  right  is  evidently  exclusive,  and 
has  always  been  held  by  this  court  to  be  so. 
Con.Hcquetttly.  no  State,  since  the  adoption  of 
the  Constitution,  can,  by  naturalizing  an  alien, 
invest  him  with  the  rights  and  privileges  se- 
cured to  a  citizen  of  a  State  under  the  federal 
government,  although,  so  far  as  the  State  alone 
was  concerned,  he  would  undoubtedly  be  en- 
titled to  the  rights  of  a  citizen,  and  clothed 
40G*]  with  all  the  'rights  and  immunities 
which  the  Constitution  and  law*  of  the  State 
attached  to  that  clmracter. 

It  is  very  clear,  therefore,  that  no  State  can, 
by  ony  Act  or  law  of  its  own,  paxsed,  since  the 
adoption  of  the  Constitution,  introduce  a  new 
member  into  the  political  community  created  by 
the  Constitution  of  the  United  States.  It  can- 
not make  him  a  member  of  this  community  by 
making  him  a  member  of  its  own.  And  for  the 
same  reason  it  cannot  introduce  any  person, 
or  description  of  persons,  who  were  not  intend- 
ed to  be  einliraccd  in  this  new  political  family, 
which  the  Constitution  brought  into  existence, 
but  were  intended  to  lie  excluded  from  it. 

The  question  then  arises,  whether  the  pro- 
visions of  the  Constitution,  in  relation  to  the 
personal  rights  and  privileges  to  which  the 
citizen  of  a  state  should  be  entitled,  embraced 
the  negro  African  race,  at  that  time  in  this 
rouutry,  or  who  might  afterwards  be  imported, 
who  had  then  or  should  afterwards  be  made 
free  in  any  State;  and  to  put  it  in  the  power 
of  a  sinple  State  to  make  him  a  citizen  of  the 
United  States,  and  endue  him  with  the  full 
ri;:lilH  ot  citizenship  in  every  other  State  with- 
out their  consent.  Docs  the  Const  it  iition  of 
the  United  States  act  upon  him  whenever  he 
Khali  be  made  free  under  the  laws  of  a  State, 
iind  raised  there  to  the  rank  of  a  citizen,  and 
immediately  clothe  him  with  all  the  privileges 
of  a  citizen  in  every  other  State,  and  in  its 
own  courts? 

The  court  think  the  affirmative  of  these  prop- 
ocitions  cannot  be  maintained.  And  if  it  can- 
not, the  plaintiff  in  error  could  not  be  a  citizen 
of  the  .State  of  Missouri,  within  the  meaning  of 
the  Constitution  of  the  United  Stales,  and, 
consequently,  waa  not  entitled  to  sue  in  its 
courts. 

It  is  true,  every  person,  and  every  class  and 
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description  of  persons,  who  were  at  the  time  of 
the  adoption  of  the  Constitution  recognized  as 
citizens  in  the  several  States,  became  also 
citizens  of  this  new  political  body;  but  none 
other;  it  was  formed  by  them,  and  for  them 
and  their  posterity,  but  for  no  one  else.  And 
the  personal  rights  and  privileges  guarantied  to 
citizens  of  this  new  sovereignty  were  intended 
to  embrace  those  only  who  were  then  members 
of  the  several  state  communities,  or  who  should 
afterwards,  by  birthright  or  otherwise,  become 
members,  according  to  the  provisions  of  the 
Constitution  and  the  principles  on  which  it  was 
founded.  It  was  the  imion  of  those  who  were 
at  that  time  members  of  distinct  and  separate 
political  communities  into  one  political  family, 
whose  power,  for  certain  specified  purposes,  was 
to  extend  over  the  whole  territory  of  the  Unit- 
ed States.  And  it  gave  to  each  citizen  rights 
and  privileges  outside  of  his  State  'which  [•407 
he  did  not  before  possess,  and  placed  him  in 
every  other  State  upon  a  perfect  equality  with 
its  own  citizens  as  to  rights  of  person  ami 
rights  of  property;  it  mode  him  a  citizen  of 
the   United   States. 

It  becomes  necessary,  therefore,  to  determine 
who  were  citizens  of  the  several  States  when 
the  Constitution  was  adopted.  And  in  order 
to  do  this,  we  must  recur  to  the  governments 
and  institutions  of  the  thirteen  Colonies,  when 
tlipy  separated  from  Great  Britain  and  formed 
new  sovereignties,  and  took  their  places  in  the 
family  of  inUepondcnt  nations.  We  must  in- 
quire who,  at  that  time,  were  recognized  as  the 
people  or  citizens  of  a  State,  whose  rights  and 
liberties  had  been  outraged  by  the  English  (Jov- 
ernmcnt;  and  who  declared  their  independence, 
and  assumed  the  powers  of  government  to  de- 
fend their  rights  by  force  of  arms. 

In  the  opinion  of  the  court,  the  legislation 
and  histories  of  the  times,  and  the  language 
I'xccl  in  the  Declaration  of  independence,  show, 
tiiat  neither  the  class  of  persons  who  had  been 
imported  as  slaves,  nor  their  descendants, 
whether  they  had  become  free  or  not,  were  then 
acknowledged  as  a  part  of  the  people,  nor  in- 
tended to  be  included  in  the  general  words  used 
in  that  memorable  instrument. 

It  it  difficult  at  this  day  to  realize  the  state 
of  public  opinion  in  relation  to  that  unfortunate 
race,  which  prevailed  in  the  civilized  and  en- 
lightened portions  of  the  world  at  the  time  of 
the  Declaration  of  Independence,  and  when 
the  Constitution  of  the  United  States  was 
framed  and  adopted.  But  the  public  history  of 
every  European  nation  displays  it,  in  a  man- 
ner too  plain  to  be  mistaken. 

They  had  fOr  more  than  a  century  before 
been  regarded  as  beings  of  an  inferior  order; 
and  altogether  unfit  to  associate  with  the 
white  race,  either  in  social  or  political  re- 
lations; and  so  far  inferior,  that  they  had  no 
rights  which  the  white  man  was  bound  to  re- 
spect; and  that  the  negro  might  justly  and 
lawfully  be  reduced  to  slavery  for  his  benefit, 
lie  was  bought  and  sold,  and  treated  as  an 
ordinary  article  of  merchandise  and  traffic, 
whenever  a  profit  could  be  made  by  it.  This 
opinion  was  at  that  time  fixed  and  universal  in 
the  civilized  portion  of  the  white  race.  It  was 
legarded  as  an  axiom  in  morals  as  well  as  in 
I>nlitic8,  which  no  one  thought  of  disputing,  or 
supposed  to  be  open  to  dispute;  and  men  in 
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nrery  grade  and  position  in  society  daily  and 
habitually  acted  upon  it  in  their  private  pur- 
suits, as  well  as  in  matters  of  public  concern, 
without  doubting  for  a  moment  the  correct- 
ness of  this  opinion. 

And  in  no  nation  was  this  opinion  more  flrm- 
408*]  ly  fixed  or  more  *uniformIy  acted  upon 
than  by  the  English  government  and  English 
people.  They  not  only  seized  them  on  the  coast 
of  Africa,  and  sold  them  or  held  them  in 
slavery  for  their  own  use;  but  they  took  them 
as  ordinary  articles  of  merchandise  to  every 
country  where  they  could  make  a  profit  on 
them,  and  were  far  more  extensively  engaged 
in  this  commerce  than  any  other  nation  in  the 
world. 

The  opinion  thus  entertained  and  acted  upon 
in  England  was  naturally  impressed  upon  the 
colonics  they  founded  on  this  side  of  the 
Atlantic.  And,  accordingly,  a  negro  of  the 
African  race  was  regarded  by  them  as  an 
article  of  property,  and  held,  and  bought  and 
sold  as  such,  in  every  one  of  the  thirteen 
Colonies  which  united  in  the  Declaration  of  In- 
dependence, and  afterwards  formed  the  Consti- 
tution of  the  United  States.  The  slaves  were 
more  or  less  numerous  in  the  different  Colonies, 
as  slave  labor  was  found  more  or  less  profit- 
able. But  no  one  seems  to  have  doubted  the 
correctness  of  the  prevailing  opinion  of  the 
time. 

The  legislation  of  the  different  Colonies  fur- 
nishes positive  and  indisputable  proof  of  this 
fact. 

It  would  be  tedious,  in  thia  opinion,  to 
enumerate  the  various  laws  they  passed  upon 
this  subject.  It  will  be  sufficient,  as  a  sample 
of  the  legislation  which  then  generally  pre- 
vailed throughout  the  British  Colonies,  to  give 
the  laws  of  two  of  them;  one  being  still  a 
large  slaveholding  State,  and  the  other  the 
first  State  in  which  slavery  .ceased  to  exist. 

The  Province  of  Maryland,  in  1717  (ch.  13, 
sec.  i)).  passed  a  law  declaring  "that  if  any 
free  negro  or  mulatto  intermarry  with  any 
while  woman,  or  if  any  white  man  sliall  inter- 
marry with  any  negro  or  mulatto  woman,  such 
negro  or  mulatto  shall  become  a  slave  during 
life,  excepting  mulattoes  born  of  white  women, 
who,  for  such  intermarriage,  shall  only  become 
servants  for  seven  years,  to  be  disposed  of  as 
the  Justices  of  the  County  Court,  where  such 
marriage  so  happens,  shall  think  fit;  to  be  ap- 
plied by  them  towards  the  support  of  a  public 
school  within  the  said  county.  And  any  white 
man  or  white  woman  who  shall  intermarry  as 
aforesaid,  with  any  negro  or  mulatto,  such 
white  man  or  white  woman  shall  become  serv- 
ants during  the  term  of  seven  years,  and  shall 
be  disposed  of  by  the  justices  as  aforesaid,  and 
be  applied  to  the  uses  aforesaid." 

The  other  colonial  law  to  which  we  refer  was 
passed  by  Massachusetts  in  1705  (chap.  G). 
It  is  entitled  "An  Act  for  the  better  preventing 
of  a  spurious  and  mixed  issue,"  etc.;  and  it 
provides,  that  "if  any  neprro  or  mulatto  shall 
presume  to  smite  or  sliiko  any  jierson  of  the 
English  or  other  Christian  nation,  such  negro 
or  mulatto  shall  be  severely  whipped,  at 
409*]  'the  discretion  of  the  justices  before 
whom  the  offender  shall  be  convicted." 

And  "that  none  of  Her  Majesty's  English 
or  Scottish  subjects,  nor  of  any  other  Christian 
nation,  within    this    province,    shall    contract 
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matrimony  with  any  negro  or  mulatto;  nor 
shall  any  person,  duly  authorized  to  solemnize 
marriage,  presume  to  join  any  such  in  marriage, 
on  pain  of  forfeiting  the  sum  of  fifty  pounds; 
one  moiety  thereof  to  Her  Majesty,  for  and 
towards  the  support  of  the  government  within 
this  province,  and  the  other  moiety  to  him  or 
them  that  shall  inform  and  sue  for  the  same 
in  any  of  Her  Majesty's  courts  of  record  with- 
in the  Province,  by  will,  plaint,  or  information." 

We  give  both  of  these  laws  in  the  words  used 
by  the  respective  legislative  bodies,  because  the 
language  in  which  they  are  framed,  as  well  as 
the  provisions  contained  in  them,  show,  too 
plainly  to  be  misunderstood,  the  degraded  con- 
dition of  this  unhappy  race.  They  were  still 
in  force  when  the  Revolution  began,  and  are  a 
faithful  index  to  the  state  of  feeling  towards 
the  class  of  persons  of  whom  they  speak,  and 
of  the  position  they  occupied  throughout  the 
thirteen  colonies,  in  the  eyes  and  thoughts  of 
the  men  who  framed  the  Declaration  of  Inde- 
pendence and  established  the  State  constitu- 
tions and  governments.  They  show  that  a  per- 
petual and  impassable  barrier  was  intended  to 
be  erected  between  the  white  race  and  the  one 
which  they  had  reduced  to  slavery,  and  gov- 
erned as  subjects  with  absolute  and  despotic 
power,  and  which  they  then  looked  upon  as  so 
far  below  them  in  the  scale  of  created  beings, 
that  intermarriages  between  white  persons  and 
negroes  or  mulattoes  were  regarded  as  unnatu- 
ral and  immoral,  and  punished  as  crimes,  not 
only  in  the  parties,  but  in  the  person  who 
joined  them  in  marriage.  And  no  distinction  in 
this  respect  was  made  between  the  free  negro 
or  mulatto  and  the  slave,  but  this  stigma,  of 
the  deepest  degradation,  was  fixed  upon  the 
whole  race. 

We  refer  to  these  historical  facts  for  the 
purpose  of  showing  the  fixed  opinions  concern- 
ing that  race,  upon  which  the  statesmen  of 
that  day  spoke  and  acted.  It  is  necessary  to 
do  this,  in  order  to  determine  whether  the  gen- 
eral terms'  used  in  the  Constitution  of  the 
United  States,  as  to  the  rights  of  man  and  the 
rights  of  the  people,  was  intended  to  include 
them,  or  to  give  to  them  or  their  posterity  the 
benefit  of  any  of  its  provisions. 

The  language  of  the  Declaration  of  Independ- 
ence is  equally  conclusive. 

It  begins  by  declaring  that,  "when  in  the 
course  of  human  events  it  becomes  necessary 
for  one  people  to  dissolve  the  political  bands 
which  have  connected  them  with  another,  and 
to  'assume  among  the  powers  of  the  [*410 
earth  the  separate  and  equal  station  to  which 
the  laws  of  nature  and  nature's  God  entitle 
them,  a  decent  respect  for  the  opinions  of 
mankind  requires  that  they  should  declare  the 
causes  which  impel  them  to  the  separation." 

It  then  proceeds  to  say:  "We  hold  these 
truths  to  be  Self-evident:  that  all  men  are 
created  equal;  that  they  are  endowed  by  their 
Creator  with  certain  inalienable  rights;  that 
among  them  is  life,  liberty,  and  pursuit  of 
happiness;  that  to  secure  these  rights,  govern- 
ments are  instituted,  deriving  their  just  powers 
from  the  consent  of  the  governed." 

The  general  words  above  quoted  would  seem 
to  embrace  the  whole  human  family,  and  if 
they  were  used  in  a  similar  instrument  at  this 
day,  would  be  so  uiiderstoml.  But  it  in  too 
clear  for  dispute,  that   the  enslaved   African 
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race  were  not  intended  to  be  included,  and 
formed  no  part'  of  tiie  people  who  framed  and 
adopted  tills  Declaration;  for  if  the  language, 
as  understood  in  tliat  day,  would  embrace 
them,  the  conduct  of  the  distinguished  men 
who  framed  the  Declaration  of  Independence 
would  have  been  utterly  and  flagrantly  incon- 
sistent with  the  principles  they  assertied;  and 
instead  of  the  sympathy  of  mankind,  to  which 
they  so  confidently  appealed,  they  would  have 
deserved  and  received  universal  rebuke  and 
reprobation. 

Yet  the  men  who  framed  this  Declaration 
were  great  men — high  in  literary  acquirements 
— high  in  their  sense  of  honor,  and  incapable 
of  asserting  principles  inconsistent  with  those 
on  which  they  were  acting.  They  perfectly 
understood  the  meaning  of  the  language  they 
used,  and  how  it  would  be  understood  by 
others;  and  they  Icnew  that  it  would  not,  in 
any  part  of  tlie  civilized  world,  be  supposed  to 
embrace  the  negro  race,  which,  by  common  con- 
sent, had  been  excluded  from  civilized  govern- 
ments and  the  family  of  nations,  and  doomed 
to  slavery.  They  spoke  and  acted  according  to 
the  then  establisheii  doctrines  and  principles, 
and  in  the  ordinary  language  of  the  day,  and 
no  one  misunderstood  them.  The  unhappy 
black  race'  were  separated  from  the  white  by 
indelible  marks,  and  laws  long  before  estab- 
lished, and  were  never  thought  of  or  spoken  of 
except  as  property,  and  when  the  claims  of  the 
owner  or  the  profit  of  the  trader  were  sup- 
posed to  need  protection. 

This  state  of  public  opinion  had  undergone 
no  change  when  the  Constitution  was  adopted, 
as  is  equally  evident  from  its  provisions  and 
language. 

The  brief  preamble  sets  forth  by  whom  it 
was  formed,  for  what  purposes,  and  for  whose 
411*]  benefit  and  protection.  It  declares  'that 
it  is  formed  by  the  people  of  the  United 
States;  that  is  to  say,  by  those  who  were 
members  of  the  different  political  communities 
in  the  several  States;  and  its  great  object  is 
declared  to  be  to  secure  the  blessings  of  liberty 
to  themselves  and  their  posterity.  It  speaks 
in  general  terms  of  the  people  of  the  United 
States,  and  of  citisens  of  the  several  States, 
when  it  is  providing  for  the  exercise  of  the 
powers  granted  or  the  privileges  secured  to  the 
citizen.  It  does  not  define  what  description 
of  persons  are  intended  to  be  included  imder 
these  terms,  or  who  shall  be  regarded  as  a 
citizen  and  one  of  the  people.  It  uses  them  as 
terms  so  well  understood  that  no  further  de- 
scription or  definition  was  necessary. 

But  there  are  two  clauses  in  the  Constitu- 
tion which  point  directly  and  specifically  to  the 
negro  race  as  a  separate  class  of  persons,  and 
•how  clearly  that  they  were  not  regarded  as  a 
portion  of  the  people  or  citizen*  of  the  govern- 
ment then  formed. 

One  of  these  clauses  reserves  to  each  of  the 
thirteen  States  the  right  to  import  slaves  until 
the  year  1808,  if  it  thinks  proper.  And  the  im- 
portation which  it  thus  sanctions  was  un- 
questionably of  persons  of  the  race  of  which 
we  are  speaking,  as  the  traffic  in  slaves  in  the 
United  States  had  always  been  confined  to 
them.  And  by  the  other  provision  the  States 
pledge  themselves  to  each  other  to  maintain 
the  right  of  property  of  the  master,  by  deliver- 
ing up  to  him  any  slave  who  may  have  escaped 
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from  his  service,  and  be  found  within  tbeir  re- 
spective territories.  By  the  first  above-men- 
tioned clause,  therefore,  the  right  to  purchase 
and  hold  this  property  is  directly  sanctioned 
and  authorized  for  twenty  years  by  the  people 
who  framed  the  Constitution.  And  by  the 
second,  they  pledge  themselves  to  maintain  and 
uphold  the  right  of  the  maxter  in  the  manner 
specified,  as  long  as  the  government  tuey  then 
formed  should  endure.  And  tlicse  two  pro- 
visions show,  conclusively,  that  neither  the  de- 
scription of  persons  therein  referred  to,  nor 
their  descendants,  were  embraced  in  any  of  the 
other  provisions  of  the  Constitution;  for  cer- 
tainly these  two  clauses  were  not  intended  to 
confer  on  them  or  their  posterity  tlie  blessings 
of  liberty,  or  any  of  the  personal  rights  so 
carefully  provided  for  the  citizen. 

No  one  of  that  race  had  ever  migrated  to  the 
United  States  voluntarily;  all  of  them  had 
been  brought  here  as  articles  of  merchandise. 
The  number  that  had  been  emancipated  at 
that  time  were  but  few  in  comparison  with 
those  held  in  slavery;  and  they  were  identified 
in  the  public  mind  with  the  race  to  which  they 
belonged,  and  regarded  as  a  part  of  the  slave 
population  rather  than  the  free.  It  is  obvious 
that  they  were  not  'even  in  the  minds  ['412 
of  the  framers  of  the  Constitution  when  they 
were  conferring  special  rights  .and  privileges 
upon  the  citizens  of  a  State  in  every  other  part 
of  the  Union. 

Indeed,  when  we  look  to  the  condition  of  this 
race  in  the  several  States  at  the  time,  it  is 
impossible  to  lielieve  that  these  rights  and 
privileges  were  intended  to  be  extended  to 
them. 

It  is  very  true,  that  in  that  portion  of  the 
Union  where  the  labor  of  the  negro  race  was 
found  to  be  unsuited  to  the  climate,  and  un- 
profitable to  the  master,  but  few  slaves  were 
held  at  the  time  of  the  Declaration  of  Inde- 
pendence; and  when  the  Constitution  was 
adopted,  it  had  entirely  worn  out  in  one  of 
them,  and  measures  had  been  taken  for  its 
gradual  abolition  in  several  others.  But  this 
change  had  not  been  produced  by  any  change 
of  opinion  in  relation  to  this  race;  but  because 
it  was  discovered,  from  experience,  that  slave 
labor  was  unsuited  to  the  climate  and  produc- 
tions of  these  States:  for  some  of  the  States, 
where  it  had  ceased  or  nearly  ceased  to  exist, 
were  actively  engaged  in  the  slave  trade,  pro- 
curing cargoes  on  the  coast  of  Africa,  and 
transporting  them  for  sale  to  those  parts  of  the 
Union  where  their  labor  was  found  to  be 
profitable,  and  suited  to  the  climate  and  pro- 
ductions. And  this  traffic  was  openly  carried 
on,  and  fortunes  accumulated  by  it,  without 
reproach  from  the  people  of  the  States  where 
they  resided.  And  it  can  hardly  be  supposed 
that,  in  the  States  where  it  was  then  counte- 
nanced in  its  worst  form — that  is,  in  the 
seizure  and  transportation — the  people  could 
have  regarded  those  who  were  emancipated  as 
entitled  to  equal  rights  with  themselves. 

And  wc  may  here  again  refer,  in  support  of 
this  proposition,  to  the  plain  and  unequivocal 
language  of  the  laws  of  the  several  States, 
some  passed  after  the  Declaration  of  Independ- 
ence and  before  the  Constitution  was  adopted, 
and  some  since  the  government  went  into 
operation. 

We  need  not  refer,  on  this  point,  particularly 
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to  the  laws  of  the  present  slavekolding  States. 
Their  statute  books  are  full  of  provisions  in 
relation  to  this  class,  in  the  same  spirit  with 
the  Maryland  law  which  we  have  before  quot- 
ed. They  have  continued  to  treat  them  as 
an  inferior  class,  and  to  subject  them  to  strict 
police  regulation,  drawing  a  broad  line  of  dis- 
tinction between  the  citizen  and  the  slave  races, 
and  legislating  in  relation  to  them  upon  the 
same  principle  which  prevailed  at  the  time  of 
the  Declaration  of  Independence.  As  relates  to 
these  States,  it  is  too  plain  for  argument,  that 
they  have  never  been  regarded  as  a  part  of  the 
people  or  citizens  of  the  State,  nor  supposed 
to  possess  any  political  rights  which  the  dumi- 
oant  race  might  not  withhold  or  grant  at  their 
413*]  pleasure.  "And  as  long  ago  as  1822,  the 
Court  of  Appeals  of  Kentucky  decided  that 
free  negroes  and  niulattoes  were  not  citizens 
within  the  meaning  of  the  Constitution  of  the 
United  States;  and  the  correctness  of  this  de- 
cision is  recognized,  and  the  same  doctrine  af- 
firmed, in  1    Meigs'  Tenn.  321. 

And  if  we  turn  to  the  legislation  of  the 
States  where  slavery  had  worn  out,  or 
measures  taken  for  its  speedy  abolition,  wc 
sliull  find  the  same  opinions  and  principles 
equally  fixed  and  equally  acted  upon. 

Thus,  Massachusetts,  in  1786,  passed  a  law 
similar  to  the  colonial  one  of  which  we  have 
spoken.  The  Law  of  1786,  like  the  Law  of 
1705.  forbids  the  marriafre  of  any  white  person 
with  any  negro,  Indian  or  mulatto,  and  inllicts 
a  penally  ot  £.>U  upon  anyone  who  shall  join 
them  in  marriage;  and  declares  all  such  mar- 
riages absolutely  null  and  void,  and  degrades 
thus  the  unhappy  issue  of  the  marriage  by 
fixing  upon  it  the  stain  of  bastardy.  And  this 
mark  of  degradation  was  renewed,  and  again 
impressed  upon  the  racr,  in  the  careful  and  de- 
liberate preparation  of  their  Revised  Code  pub- 
lished in  1836.  This  Code  forbids  any  person 
from  joining  in  marriage  any  white  person 
with  any  Indian,  negro  or  mulatto,  and  sub- 
jects the  party  who  shall  ofTend  in  this  respect, 
to  imprisonment,  not  exceeding  six  months,  in 
the  common  jail,  or  to  hard  laljor.  and  to  a  line 
of  not  less  than  fifty  nor  more  than  two  hun- 
dred dollars;  and,  like  the  Law  of  1786,  it  de- 
clares the  marriage  to  be  absolutely  null  and 
void.  It  will  be  seen  that  the  punishment  is 
increased  by  the  Code  upon  the  person  who 
shall  marry  them,  by  adding  imprisonment  to 
a  pecuniary  penolty. 

So.  too,  in  Connecticut.  We  refer  more  par- 
ticularly to  the  legislation  of  this  ,Statc,  be- 
cause it  was  not  only  among  the  first  to  put 
an  end  to  slovery  within  its  own  territory,  but 
was  the  first  to  fix  a  mark  of  reprobation  upon 
the  African  slave  trade.  The  law  last  men- 
tioned was  passed  in  October.  1788,  about  nine 
months  after  the  State  had  ratified  and  adopt- 
<>d  the  present  Constitution  of  the  United 
States;  and  by  that  law  it  prohibited  its  own 
citizens,  under  severe  penalties,  from  engaging 
in  the  trade,  and  declared  all  policies  of  insur- 
ance on  the  vessel  or  cargo  made  in  the  Stote 
to  be  null  and  void.  But,  up  to  the  time  of  the 
adoption  of  the  Constitution,  there  is  nothing 
in  the  legislation  of  the  State  indicating  any 
change  of  opinion  as  to  the  relative  rights  and 
position  of  the  white  and  black  races  in  this 
country,  or  indicating  that  it  meant  to  place 
fh"  latter,  when  free,  upon  a  level  with  its 
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citizens.  And  certainly  nothing  which  would 
have  led  tlie  slaveholding  States  to  suppose 
that  Connecticut  designed  to  claim  for  them, 
under  'the  new  Constitution,  the  equal  [*414 
rights  and  privileges  and  rank  of  citizena  in 
every  other  state. 

The  first  step  taken  by  Connecticut  upoa 
this  subject  was  as  early  as  1774,  when  it 
passed  an  Act  forbidding  the  further  importa- 
tion of  slaves  into  the  State.  But  the  section 
containing  the  prohibition  is  introduced  by  the 
following  preamble: 

"And  whereas  the  increase  of  slaves  in  this 
State  is  injurious  to  the  poor,  and  incon- 
venient." 

This  recital  would  appear  to  have  been  care- 
fully introduced,  in  order  to  prevent  any  mis- 
understanding of  the  motive  which  induced  the 
Legislature  to  pass  the  law,  and  places  it  dis- 
tinctly upon  the  interest  and  convenience  of 
the  white  population — excluding  the  inference 
that  it  might  have  been  intended  in  any  degree 
for  the  benetit  of  the  other. 

And  in  the  Act  of  1784,  by  which  the  issue 
of  slaves,  born  after  the  time  therein  men- 
tioned, were  to  be  free  at  a  certain  age,  the 
section  is  again  introduced  by  a  preamble  a«- 
Kigning  a  similar  motive  for  the  Act.  It  is  in 
those  words: 

"Whereas  sound  policy  requires  that  the 
abolition  of  slavery  should  be  effected  as  soon 
as  may  be  consistent  with  the  rights  of  indi- 
viduals, and  the  public  safety  and  welfare" — 
showing  that  the  right  of  property  in  the 
master  was  to  Iw  protected,  and  that  the 
measure  was  one  of  policy,  and  to  prevent  the 
injury  and  inconvenience,  to  the  whites,  of  a 
slave  population  in  the  State. 

And  still  further  pursuing  its  legislation,  we 
find  that  in  the  same  Statute  passed  in  1774, 
which  prohibitfd  the  further  importation  of 
slaves  into  the  State,  there  is  also  a  provision 
by  which  any  negro,  Indian  or  mulatto  servant, 
who  was  foun<L  wandering  out  of  the  towu  or 
place  to  which  he  Iielonged,  without  a  written 
pass  such  as  is  therein  described,  was  made 
liable  to  be  seized  by  anyone,  and  taken  Itefon* 
the  ne.xt  authority  to  be  examinc<l  and  delivered 
up  to  his  muster — who  was  re<)uired  to  pay  tli« 
charge  which  had  accrued  thereby.  And  a  sub- 
sequent section  of  the  same  law  provides,  that 
if  any  fn^e  negro  shall  travel  without  such 
pass,  and  shall  be  stopped,  seized  or  taken  up, 
he  shall  pay  all  charges  arising  thereby.  And 
this  law  was  in  full  operation  when  tiie  Con- 
stitution of  the  United  htates  was  adopted, 
and  was  not  repealed  till  1707.  So  that  up  to 
that  time  free  negroes  and  mulattoes  were  as- 
sociated with  servants  and  slaves  in  the  police 
regulations  establishcfl  bv  the  laws  of  the 
State. 

And  again,  in  1833.  Connecticut  passed  an- 
other law,  which  made  it  penal  to  set  up  or 
establish  any  school  in  that  State  for  the  in- 
struction of  persons  of  the  African  race  not  in- 
habitants of  the  State,  or  to  instruct  or  teach 
in  any  such  school  or  *institution,  or  [*415 
board  or  harbor  for  that  purpose,  any  such  per- 
son, without  the  previous  consent  in  writing  of 
the  civil  authority  of  the  town  in  which  such 
school  or  institution  might  be. 

.\nd  it  apjiears  by  the  case  of  Crandall  r. 
The  State,  reported  'in  10  Conn.  840,  that  upon 
an  information  filed  against  Prudence  Crandall 
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for  a  vioUktion  of  this  law,  one  of  the  points 
raised  in  the  defense  was,  that  the  law  was  a 
violation  of  the  Constitution  of  the  United 
iStates;  and  that  tlie  persons  instructed,  al- 
though of  the  African  race,  were  citizens  of 
uiher  States,  and  therefore  entitled  to  the 
rights  and  privileges  of  citizens  in  the  State  of 
Connecticut.  But  Chief  Justice  Daggett,  be- 
fore whom  the  case  was  tried,  held,  that  per- 
sons of  that  description  were  not  citi;eens  of  a 
£>laie,  within  the  meaning  of  the  word  "citizen" 
in  the  Constitution  of  the  United  States,  and 
were  not,  therefore,  entitled  to  the  privileges 
and  immunities  of  citizens  in  other  States. 

The  case  was  carried  up  to  the  Supreme 
Court  of  Errors  of  the  State,  and  the  question 
fully  argued  there.  But  the  case  went  off 
upon  another  point,  and  no  opinion  was  ex- 
pressed on  this  question. 

We  have  made  this  particular  examination 
into  the  legislative  and  judicial  action  of  Con- 
necticut, because,  from  the  early  hostility  it 
dis]ilayed  to  the  slave  trade  on  the  coast  of 
Africa,  we  may  expect  to  find  the  laws  of  that 
State  as  lenient  and  favorable  to  the  subject 
nice  as  those  of  any  other  State  in  the  Union; 
unJ  if  we  lind  that  at  the  time  the  Constitu- 
tion was  adopted,  they  were  not  even  there 
raised  to  the  rank  of  citizens,  but  were  still 
held  and  tronted  as  property,  and  the  laws  re- 
laliii;^  to  titem  passed  with  reference  alto- 
gether to  the  interest  and  convenience  of  the 
white  race,  we  shall  hardly  find  them  elevated 
to  ii  higher  rank  anywhere  else. 

.V  brief  notice  of  the  laws  of  two  other 
Stutcs,  and  we  shall  pass  on  to  other  considera- 
tion.i. 

iiy  the  laws  of  New  Hampshire,  collected 
anil  finally  passed  in  1816,  no  one  was  per- 
mitted to  be  enrolled  in  the  militia  of  the 
."^tale  but  free  white  citizens;  and  the  same 
|iriivi>ion  is  found  in  a  subsequent  collection  of 
till.-  laws  ma<le  in  18S.5.  Nothing  could  more 
.stion;,'ly  mark  the  entire  repudiation  of  the 
Airiran  race.  The  alien  is  excluded,  because, 
iH'ing  born  in  a  foreign  country,  he  cannot  be 
it  nii-mber  of  the  community  until  he  is  natural- 
ized. Hut  why  are  the  African  race,  bom  in 
tlie  .State,  not  jjormittcd  to  share  in  one  of  the 
highest  duties  of  the  citizen?  The  answer  is 
olivlou.-i:  he  is  not  by  the  institutions  and  laws 
i>f  the  State  numbered  among  its  people.  He 
forms  no  part  of  the  sovereignty  of  the  State, 
and  is  not,  therefore,  called  on  to  uphold  and 
defend  it. 

1 10* J  *Again  in  1822,  Rhode  Island  in  its 
Keviscd  Code,  passed  a  law  forbidding  persons 
who  were  authorizel  to  join  persons  in  marri- 
age from  joining  in  marriage  any  white  per- 
.«<in  with  any  negro,  Indian  or  mulatto,  under 
the  penalty  of  .$200,  and  declaring  all  such  mar- 
riages absolutely  null  and  void;  and  the  same 
law  was  again  re-enacted  in  its  Revised  Code 
of  1844.  So  that,  down  to  the  last  mentioned 
ficriod,  the  strongest  mark  of  inferiority  and 
degradation  was  fastened  upon  the  African 
race  in  that  State. 

It  would  be  impossible  to  enumerate  and 
compress,  in  the  space  usually  allotted  to  an 
opinion  of  a  court,  the  various  laws,  marking 
the  condition  of  this  race,  which  were  passed 
from  time  to  time  after  the  Revolution,  and 
before  and  since  the  adoption  of  the  Constitu- 
tion of  the  United  States.  In  addition  to  those 
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already  referred  to,  it  is  sufficient  to  say  that 
Chancellor  Kent,  whose  accuracy  and  research 
no  one  will  question,  states  in  the  sixth  edition 
of  his  Commentaries,  published  in  1848,  2d  vol. 
258,  note  b,  that  in  uo  part  of  the  country,  ex- 
cept Maine,  did  the  African  race,  in  point  of 
fact,  participate  equally  with  the  whites  in 
the  exercise  of  civil  and  political  rights. 

The  legislation  of  the  States  therefore  shows, 
in  a  manner  not  to  be  mistaken,  the  inferior 
and  subject  condition  of  that  race  at  the  time 
the  Constitution  was  adopted,  and  long  after- 
wards, throughout  the  thirteen  States  by 
which  that  instrument  was  fraiued;  and  it  is 
hardly  consistent  with  the  respect  due  to  these 
States,  to  suppose  that  they  regarded  at  that 
time,  as  fellow  citizens  and  members  of  the 
sovereignty,  a  class  of  beings  whom  they  had 
thiu  stigmatized;  whom,  aa  we  are  bound,  out 
of  respect  to  the  State  sovereignties,  to  assume 
they  had  deemed  it  just  and  necessary  thus  to 
stigmatize,  and  upon  whom  they  had  impressed 
such  deep  and  enduring  marks  of  inferiority 
and  degradation;  or  that  when  they  met  in 
convention  to  form  the  Constitution,  they 
looked  upon  them  as  a  portion  of  their  con- 
stituents, or  designed  to  include  them  in  the 
provisions  so  carefully  inserted  for  the  security 
and  protection  of  the  liberties  and  rights  of 
their  citizens.  It  cannot  be  supposed  that  they 
intended  to  secure  to  them  rights,  and  privi- 
leges, and  rank,  in  the  new  political  body 
throughout  the  Union,  which  every  one  of 
them  denied  within  the  limits  of  its  own  do- 
minion. More  especially,  it  cannot  be  believed 
that  the  large  slaveholding  States  regarded 
them  as  included  in  the  word  "citizens,"  or 
would  have  consented  to  a  constitution  which 
might  compel  them  to  receive  them  in  that 
character  from  another  State.  For  if  they  were 
so  received,  and  entitled  to  the  privileges  and 
immunities  of  citizens,  it  would  exempt  them 
from  the  operation  of  the  special  laws  and 
from  the  police  'regulations  which  they  [*417 
ronsidered  to  be  necessary  for  their  own  safety. 
It  would  give  to  persons  of  the  negro  race,  who 
were  recognized  as  citizens  in  any  one  State 
of  the  Union,  the  right  to  enter  every  other 
State  whenever  they  pleased,  singly  or  in  com- 
panies, without  pass  or  passport,  and  without 
obstruction,  to  sojourn  tliere  as  long  as  they 
pleased,  to  go  where  they  pleased  at  every 
liour  of  the  day  or  night  without  molestation, 
unless  they  committed  some  violation  of  law 
for  which  a  white  man  would  be  punished; 
and  it  would  give  them  the  full  liberty  of 
speech  in  public  and  in  private  upon  all  sub- 
jects upon  which  its  own  citizens  might  speak; 
to  hold  public  meetings  upon  political  affairs, 
and  to  keep  and  carry  arms  wherever  they 
went.  And  all  of  this  would  be  done  in  the 
face  of  the  subject  race  of  the  same  color,  lioth 
free  and  slaves,  inevitably  producing  discon- 
tent and  insubordination  among  them,  and  en- 
dangering the  peace  and  safety  of  the  State. 

It  is  impossible,  it  would  seem,  to  believe 
that  the  great  men  of  the  slaveholding  States, 
who  took  so  large  a  share  in  framing  the  Con- 
stitution of  the  United  States,  and  exercised  so 
much  influence  in  procuring  its  adoption,  could 
have  been  so  forgetful  or  regardless  of  their 
own  safety  and  the  safety  of  those  who  trusted 
and  confided  in  them. 
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Beaides,  this  want  of  foresight  and  care 
would  have  been  utterly  inconsistent  with  the 
caution  displayed  in  providing  for  the  admis- 
sion of  new  members  into  this  political  family. 
For,  when  they  gave  to  the  citizens  of  each 
State  the  privileges  and  immunities  of  citizens 
in  the  several  States,  they  at  the  same  time 
took  from  the  several  States  the  power  of  nat- 
uralization, and  confined  that  power  exclusive- 
ly to  the  Federal  Government.  No  state  was 
willing  to  permit  another  State  to  determine 
who  should  or  should  not  be  admittea  as  one  of 
its  citizens,  and  entitled  to  demand  equal  rif^ts 
and  privileges  with  their  own  people,  within 
their  own  territories.  The  right  of  naturaliza- 
tion was  therefore,  with  one  accord,  surren- 
dered by  the  States,  and  confined  to  the  Federal 
Government.  And  this  power  granted  to  Con- 
gress to  establish  an  uniform  rule  of  naturali- 
zation is,  by  the  well-understood  meaning  of 
the  word,  confined  to  persons  born  in  a  foreign 
country,  under  a  foreign  government.  It  is 
not  a  power  to  raise  to  the  rank  of  a  citizen 
anyone  born  in  the  United  States,  who,  from 
birth  or  parentage,  by  the  laws  of  the  country, 
belongs  to  an  inferior  and  subordinate  class. 
And  when  we  find  the  States  guarding  them- 
selves from  the  indiscreet  or  improper  admis- 
sion by  other  states  of  emigrants  from  other 
countries,  by  giving  the  power  exclusively  to 
Congress,  we  cannot  fail  to  see  that  they  could 
never  have  left  with  the  States  a  much 
418*]  'more  important  power — that  is,  the 
power  of  transforming  into  citizens  a  numer- 
ous class  of  persons,  who  in  that  character 
would  be  much  more  dangerous  to  the  peace 
and  safety  of  a  large  portion  of  the  Union  than 
the  few  foreigners  one  of  the  States  might  im- 
properly naturalize.  The  Constitution,  upon 
its  adoption,  obviously  took  from  the  States  all 
power  by  any  subsequent  legislation  to  intro- 
duce as  a  citizen  into  the  political  family  of 
the  United  States  anyone,  no  matter  where  he 
was  bom,  or  what  might  be  his  character  or 
condition;  and  it  gave  to  Congress  the  power  to 
confer  this  character  upon  those  only  who  were 
bom  outside  of  the  dominions  of  the  United 
States.  And  no  law  of  a  State,  therefore, 
passed  since  the  Constitution  was  adopted,  can 
give  any  right  of  citizenship  outside  of  its 
own  territory. 

A  clause,  similar  to  the  one  in  the  Constitu- 
tion, in  relation  to  the  rights  and  immunities 
of  citizens  of  one  State  in  the  other  States,  was 
contained  in  the  Articles  of  Confederation. 
But  there  is  a  difference  of  language,  which  is 
worthy  of  note.  The  provision  in  the  Articles 
of  Confederation  was,  "that  the  free  inhabit- 
ants of  each  of  the  States,  paupers,  vagabonds, 
and  fugitives  from  justice  excepted,  should  be 
entitled  to  all  the  privileges  and  immunities  of 
free  citizens,  in  the  several  States." 

It  will  be  observed,  that  under  this  Confed- 
eration each  State  had  the  right  to  decide  for 
itself,  and  in  its  own  tribunals,  whom  it  would 
acknowledge  as  a  free  inhabitant  of  another 
state.  The  term  "free  inhabitant,"  in  the 
generality  of  its  terms,  would  certainly  include 
one  of  the  African  race  who  had  been  manu- 
mitted. But  no  example,  we  think,  can  be 
found  of  his  admission  to  all  the  privileges  of 
citizenship  in  any  State  of  tlic  Union  after 
these  Articles  were  formed,  and  while  tliey  con- 
tinued in  force.  And  notwithstanding  the  gen- 
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erality  of  the  words  "free  inhabitants,"  it  i» 
very  clear  that,  according  to  their  accepted 
meaning  in  that  day,  they  did  not  include  the 
African  race,  whether  free  or  not;  for  the  6th 
section  of  the  9th  article  provides  that  Congresa 
should  have  the  power  "to  agree  upon  the  num- 
ber of  land  forces  to  be  raised,  and  to  make 
requisitions  from  each  State  for  its  quota  in 
proportion  to  the  number  of  white  inhabitants 
in  such  State,  which  requisition  should  be 
binding." 

Words  oould  hardly  have  been  used  which 
more  strongly  mark  the  line  of  distinction  be- 
tween the  citizen  and  the  subject — the  free  and 
the  subjugated  races.  The  latter  were  not  even 
counted  when  the  inhabitants  of  a  State  were 
to  be  embodied  in  proportion  to  its  numbers  for 
the  general  defense.  And  it  cannot  for  a  mo- 
ment be  supposed,  that  a  class  of  'per-  [*4 1  • 
sons  thus  separated  and  rejected  from  those 
who  formed  the  sovereignty  of  the  States, 
were  yet  intended  to  be  included  under  the 
words  "free  inhabitants,"  in  the  preceding  ar- 
ticle, to  whom  privileges  and  immunities  were 
so  carefully  secured  in  every  State. 

But  although  this  clause  of  the  Articles  of 
Confederation  is  the  same  in  principle  with 
that  inserted  in  the  Constitution,  yet  the  com- 
prehensive word  "inhabitant,"  which  might  be 
construed  to  include  an  emancipated  slave,  is 
omitted,  and  the  privilege  is  confined  to  "citi- 
zens" of  the  State.  ^A  this  alteration  in 
words  would  hardly  have  been  made  unless  a 
different  meaning  was  intended  to  be  conveyed, 
or  a  possible  doubt  removed.  The  just  and  fair 
inference  is,  that  as  this  privilege  was  about 
to  be  placed  under  the  protection  of  the  gen- 
eral government,  and  the  words  expounded  by 
its  tribunals,  and  all  power  in  relation  to  it 
taken  from  the  State  and  its  courts,  it  was 
deemed  prudent  to  describe  with  precision  and 
caution  the  persons  to  whom  this  high  privilege 
was  given — and  the  word  "citizen"  was  on  that 
account  substituted  for  the  words  "free  in- 
habitant." The  word  "citizen"  excluded,  and 
no  doubt  intended  to  exclude,  foreigners  who 
had  not  become  citizens  of  some  one  of  the 
States  when  the  Constitution  was  adopted;  and 
also  every  description  of  persons  who  were  not 
fully  recognized  as  citizens  in  the  several 
States.  This,  upon  any  fair  construction  of 
the  instruments  to  which  we  have  referred, 
was  evidently  the  object  and  purpose  of  this 
change  of  words. 

To  all  this  mass  of  proof  we  have  still  to 
add,  that  Congress  has  repeatedly  legislated 
upon  the  same  construction  of  the  Constitu- 
tion that  we  have  given.  Three  laws,  two  of 
which  were  passed  almost  immediately  after 
the  government  went  into  operation,  will  be 
abundantly  sufficient  to  show  this.  The  first 
two  are  particularly  worthy  of  notice.  I>ecause 
many  of  the  men  who  assisted  in  framing  the 
Constitution,  and  took  an  active  part  in  procur- 
ing its  adoption,  were  thou  in  the  halls  of  legis- 
lation, and  certainly  understood  what  they 
meant  when  they  used  the  words  "people  of 
the  United  SUtea"  and  "citizen"  in  that  well 
considered  instrument. 

The  first  of  these  Acts  is  the  Naturali7.ation 
Law,  which  was  passed  at  the  second  session  of 
the  first  Congress,  March  26,  1790,  and  confines* 
the  j-ight  of  becoming  citizens  "to  aliens  being 
free  white  persona." 
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Now,  the  Constitution  does  not  limit  the 
power  of  Congress  in  this  respect  to  white  per- 
sons. And  they  may,  if  they  think  proper,  au- 
thorize the  naturalization  of  anyone,  of  any 
color,  who  was  born  under  allegiance  to  anoth- 
er government.  But  the  language  of  the  law 
420*]  above  quoted  shows  that  citizenship  *at 
that  time  was  perfectly  understood  to  be  con- 
liued  to  the  white  race;  and  that  they  alone 
(.■oiistitulcd  the  sovereignty  in  tiie  government. 

Congress  might,  as  we  before  said,  have  au- 
thorized the  naturalization  of  Indians,  because 
they  were  aliens  and  foreigners.  But,  in  their 
then  untutored  and  savage  state,  no  one  would 
have  though  of  admitting  them  as  citizens  in 
a  civilized  community.  And,  moreover,  the 
atrocities  they  had  but  recently  committed, 
when  they  were  the  allies  of  Groat  Britain  in 
the  Revolutionary  War,  were  yet  fresh  in  the 
recollection  of  the  people  of  the  United  States, 
iind  they  were  even  then  guarding  themselves 
against  the  threatened  renewal  of  Indian  hostil- 
ities. No  one  supposed  then  that  any  Indian 
would  ask  fo:',  or  was  capable  of  enjoying,  the 
privileges  of  an  American  citizen,  and  the 
word  "white"  was  not  used  with  any  particular 
reference  to  them. 

Neither  was  it  used  with  any  reference  to 
the  African  race  imported  into  or  bom  in 
this  country;  because  Congress  had  no  power 
to  naturalize  them,  and  therefore  there  was  no 
necessity  for  using  particular  words  to  exclude 
them. 

It  would  seem  to  have  been  used  merely  be- 
rause  it  followed  out  the  line  of  division  which 
the  Constitution  has  drawn  between  the  citizen 
rac<>,  who  formed  and  held  the  government,  and 
the  African  race,  which  they  held  in  subjection 
and  slavery,  and  governed  at  their  own  pleas- 
ure. 

Another  of  the  early  laws  of  which  we  have 
spoken,  is  the  first  ^lilitia  Law,  which  was 
passed  in  1792,  at  the  first  session  of  the  second 
Congress.  The  language  of  this  law  is  equally 
plain  and  significant  with  the  one  just  men- 
tioned. It  directs  that  every  "free  able-bodied 
white  male  citizen"  shall  be  enrolled  in  the 
militia.  The  word  "white"  is  evidently  used 
to  exclude  the  African  race,  and  the  word 
"citizen"  to  exclude  unnaturalized  foreigners, 
the  latter  forming  no  part  of  the  sovereignty; 
owing  it  no  allegiance,  and  therefore  under  no 
obligation  to  defend  it.  The  African  race, 
however,  born  in  the  country,  did  owe  alle- 
giance to  the  government,  whether  they  were 
slave  or  free;  but  it  is  repudiated,  and  reject- 
ed from  the  duties  and  obligations  of  citisen- 
ship  in  marked  language. 

Thfr  third  Act  to  which  we  have  alluded  is 
even  still  more  decisive;  it  was  passed  as  late 
as  I8I.3  (2  Stat.  809),  and  it  provides:  "That 
fmni  nnd  after  the  termination  of  the  war  in 
wliich  the  United  States  are  now  engaged  with 
(ireat  Britain,  it  shall  not  be  lawful  to  employ, 
on  board  of  any  public  or  private  vessels  of  the 
United  States,  any  person  or  persons  except 
citizens  of  the  United  States,  or  persons  of 
color,  natives  of  the  United  States. 
421*]  'Here  the  line  of  distinction  is  drawn 
in  express  words.  Persons  of  color,  in  the  judg- 
ment of  Congress,  were  not  included  in  the 
word  "citizens."  and  they  are  described  as  an- 
other and  different  class  of  persons,  and  au- 
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thorized  to  be  employed,  if  bom  in  the  United 
States. 

And  even  as  late  as  1820  (chap.  104,  sec.  8), 
in  the  charted  to  the  City  of  Washington,  the 
Corporation  is  authorized  "to  restrain  and  pro- 
hibit the  nightly  and  other  disorderly  mcetmgs 
of  slaves,  free  negroes,  and  mulattoos,"  thus 
associating  them  together  in  its  legislation; 
and  after  prescribing  the  punishment  tliat  may 
be  inflicted  on  the  slaves,  proceeds  in  the  fol- 
lowing words:  "And  to  punish  such  free 
negroes  and  mulattoes  by  penalties  not  exceed- 
ing twenty  dollars  for  any  one  offense;  and  in 
case  of  the  inability  of  any  such  free  negro  or 
mulatto  to  pay  any  such  penalty  and  cost 
thereon,  to  cause  him  or  her  to  be  confined  to 
labor  for  any  time  not  exceeding  six  calendar 
months."  And  in  a  subsequent  part  of  the 
same  section,  the  Act  authorizes  the  Corpora- 
tion "to  prescribe  the  terms  and  conditions 
upon  which  free  negroes  and  mulattoes  may  re- 
aide  in  the  city." 

This  law,  like  the  laws  of  the  States,  shows 
that  this  class  of  persons  were  governed  by 
special  legislation  directed  expressly  to  them, 
and  always  connected  with  provisions  for  the 
government  of  slaves,  and  not  with  those  for 
the  government  of  free  white  citizens.  And 
after  such  an  uniform  course  of  legislation  as 
we  have  stated,  by  the  Colonies,  by  the  States, 
and  by  Congress,  running  through  a  period  of 
more  than  a  century,  it  would  seem  that  to  call 
persons  thus  marked  and  stigm.itized.  "citi- 
zens" of  the  United  States,  "fellow-citizens," 
a  constituent  part  of  the  sovereignty,  would  bs 
an  abuse  of  terms,  and  not  calculated  to  exalt 
the  character  of  an  American  citizen  in  the 
eyes  of  other  nations. 

The  conduct  of  the  Executive  Department 
of  the  government  has  been  in  perfect  harmony 
upon  this  subject  with  this  course  of  legislation. 
The  question  was  brought  ofllcially  before  the 
late  William  Wirt,  when  he  was  the  Attorney- 
Oeneral  of  the  United  States,  in  I82I,  and  he 
decided  that  the  words  "citiz<-ns  of  the  Unite<l 
States"  were  used  in  the  Acta  of  Congress  in 
the  same  sense  as  in  the  Constitution;  and  that 
free  persons  of  color  were  not  citizens,  within 
the  meaning  of  the  Constitution  and  laws;  and 
this  opinion  has  been  confirmed  by  that  of  the 
late  Attorney-General,  Caleb  Gushing,  in  a  re- 
cent case,  and  acted  upon  by  the  Secretary  of 
State,  who  refused  to  grant  passports  to  them 
as  "citizens  of  the  United  States." 

But  it  is  said  that  a  person  may  be  a  citi- 
zen, and  entitled  to  *that  character,  al-  [*42a 
though  he  does  not  possess  all  the  rights  which 
may  belong  to  other  citizens;  as,  for  example, 
the  right  to  vote,  or  to  hold  particular  offices; 
and  that  yet,  when  he  goes  into  another  State, 
he  is  entitled  to  be  recognized  there  as  a  citi- 
zen, although  the  State  may  measure  his 
rights  by  the  rights  which  it  allows  to  persons 
of  a  like  character  or  class,  resident  in  the 
State,  and  refuse  to  him  the  fulf  rights  of  citi- 
zenship. 

This  argument  overlooks  the  language  of  the 
provision  in  the  Constitution  of  which  we  arc 
speaking. 

Undoubtedly,  a  person  may  he  a  citizen,  that 
is,  a  member  of  the  community  who  from  the 
sovereignty,  althongh  he  exercises  no  share  of 
the  political  power,  and  is  incapacitated  from 
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holding  particular  offices.  Women  and  min- 
ors, wno  form  a  part  of  the  political  family, 
cannot  vote;  and  when  a  property  qualification 
is  required  to  Tote  or  bold  a  particular  office, 
those  who  have  not  the  necessary  qualification 
cannot  vote  or  hold  the  office,  yet  they  are  citi- 
sens. 

So,  too,  a  person  may  be  entitled  to  vote  by 
the  law  of  the  State,  who  is  not  a  citizen  even 
of  the  State  itself.  And  in  some  of  the  States 
of  the  Union  foreigners  not  naturalized  arc  al- 
lowed to  vote.  J^d  the  State  may  give  the 
right  to  free  negroes  and  mulattoea,  but  that 
does  not  make  them  citizens  of  the  State,  and 
still  less  of  the  United  States.  And  the  pro- 
vision in  the  Constitution  giving  privileges  and 
immunities  in  other  States,  does  not  apply  to 
them. 

Neither  does  it  apply  to  a  person  who,  being 
the  citizen  of  a  State,  migrates  to  another 
State.  For  then  he  becomes  subject  to  the 
laws  of  the  State  in  which  he  lives,  and  he  is 
no  longer  a  citizen  of  the  State  from  which  he 
removMl.  And  the  State  in  which  he  resides 
may  then,  unquestionably,  determine  his 
status  or  condition,  and  place  him  among  the 
class  of  persons  who  are  not  recognized  as 
citizens,  but  belong  to  an  inferior  and  subject 
race;  and  may  deny  him  the  privileges  and  im- 
munities enjoyed  by  its  citizens. 

But  so  far  as  mere  rights  of  person  are  con- 
cerned, the  provision  in  question  is  confined  to 
citizens  of  a  State  who  are  temporarily  in  an- 
other State  without  taking  up  their  residence 
there.  It  gives  them  no  political  rights  in  the 
state  as  to  voting  or  holding  office,  or  in  any 
other  respect.  For  a  citizen  of  one  State  has 
no  right  to  participate  in  the  government  of 
another.  But  if  he  ranks  as  a  citizen  of  the 
State  to  which  he  belongs,  within  the  meaning 
of  the  Constitution  of  the  United  States,  then, 
whenever  he  goes  into  another  State,  the  Con- 
stitution clothes  him,  as  to  the  rights  of  per- 
son, with  all  the  privileges  and  immunities 
423*]  which  belong  to  citizens  of  the  "State. 
And  if  persons  of  the  African  race  are  citizens 
of  a  state,  and  of  the  United  States,  they 
would  be  entitled  to  all  of  these  privileges  and 
immunities  in  every  State,  and  the  State  could 
not  restrict  them;  for  they  would  hold 
these  privileges  and  immunities,  under  the 
paramount  authority  of  the  Federal  Govern- 
ment, and  its  courts  would  be  bound  to  main- 
tain and  enforce  them,  the  Constitution  and 
laws  of  the  State  to  the  contrary  notwith- 
standing. And  if  the  State  could  limit  or  re- 
strict them,  or  place  the  party  in  an  inferior 
grade,  this  clause  of  the  Constitution  would  be 
unmeaning,  and  could  have  no  operation;  and 
would  give  no  rights  to  the  citizen  when  in 
another  State.  He  would  have  none  but  what 
the  State  itself  chose  to  allow  him.  This  is 
evidently  not  the  construction  or  meaning  of 
the  clause  in  question.  It  guarantees  rights  to 
the  citizen,  and  the  State  cannot  withhold 
them.  And  these  rights  are  of  a  character  and 
would  lead  to  consequences  which  make  it  ab- 
solutely certain  that  the  African  race  were  not 
included  under  the  name  of  citizens  of  a  State, 
and  were  not  in  the  contemplation  of  the 
framers  of  the  Constitution  whon  these  privi- 
leges and  immunities  were  provided  for  the 
protection  of  the  citizen  in  other  States. 

The  case  of  Legrand  v.  Darnall,  2  Pet.  664, 
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has  been  referred  to  for  the  purpose  of  showin*; 
that  this  court  has  decided  that  the  descendant 
of  a  slave  may  sue  as  a  citizen  in  a  court  of 
the  United  States;  but  the  case  itself  shows 
that  the  question  did  not  arise  and  could  not 
have  arisen  in  the  case. 

It  appears  from  the  report  that  Darnall  was 
bom  in  Maryland,  and  was  the  son  of  a  white 
man  by  one  of  his  slaves,  and  his  father  exe- 
cuted certain  instruments  to  manumit  him,  and 
devised  to  him  some  landed  property  in  the 
State.  This  property  Darnall  afterwards  sold 
to  Legrand,  the  appellant,  who  gave  his  notes 
for  the  purchase  money.  But  becoming  after- 
wards apprehensive  that  the  appellee  had  not 
been  emanicipated  according  to  the  laws  of 
Maryland,  he  refused  to  pay  the  notes  until  he 
could  be  better  satisfied  as  to  Darnall's  right 
to  convey.  Darnall,  in  the  meantime,  had 
taken  up  his  residence  in  Pennsylvania,  and 
brought  suit  on  the  notes  and  recovered  judg- 
ment in  the  Circuit  Court  for  the  District  of 
Maryland. 

The  whole  proceeding,  as  appears  by  the  re- 
port, was  an  amicable  one;  Legrand  being  per- 
fectly willing  to  pay  the  money,  if  he  could 
obtain  a  title,  and  Darnall  not  wishing  him  to 
pay  unless  he  could  make  him  a  good  one.  In 
point  of  fact,  the  whole  proceeding  was  under 
the  direction  of  the  counsel  who  argued  the- 
case  for  the  appellee,  who  was  the  mutual 
friend  of  the  parties,  and  confided  in  by  both  of 
them,  and  whose  only  'object  was  to  [*424 
have  the  rights  of  both  parties  established  by 
judicial  decision  in  the  most  speedy  and  least 
expensive  manner. 

Legrand,  therefore,  raised  no  objection  to  the 
jurisdiction  of  the  court  in  the  suit  at  law,  be- 
cause he  was  himself  anxious  to  obtain  the 
judgment  of  the  court  upon  his  title.  Conse- 
quently, there  was  nothing  in  the  record  before 
the  court  to  show  that  Dnrnall  was  of  African 
(losccnt,  and  the  usual  judgment  and  award  of 
execution  was  entered.  And  Legrand  tlicre- 
upon  filed  his  bill  on  the  equity  side  of  the  Cir- 
cuit Court,  stating  that  Darnall  was  bom  a 
slave,  and  had  not  been  legally  emancipated, 
and  could  not,  therefore,  take  the  land  dcvi.sod 
to  him,  nor  make  Legrand  a  good  title;  and 
praying  an  injunction  to  restrain  Darnall  from 
proceeding  to  execution  on  the  judgment,  which 
was  granted.  Darnall  answered,  averring  in 
his  answer  that  he  was  a  free  man.  and  ca- 
pable of  conveying  a  good  title.  Testimony 
was  taken  on  this  point,  and  at  the  liearing 
the  Circuit  Court  was  of  opinion  that  Dar- 
nall was  a  free  man  and  his  title  good,  and  dis- 
solved the  injunction  and  dismissed  the  bill; 
and  that  decree  was  affirmed  here,  upon  the  ap- 
peal  of  Legrand. 

Now,  it  is  difficult  to  imagine  how  any  ques- 
tion about  the  citizenship  of  Darnell,  or  his 
right  to  sue  in  that  character,  can  be  supposed 
to  have  arisen  or  been  decided  in  that  case. 
The  fact  that  he  was  of  African  descent  wan 
first  brought  before  the  court  upon  the  bill  in 
equity.  The  suit  at  law  had  then  passed  into 
judgment  and  award  of  execution,  and  the 
Circuit  Court,  as  a  court  of  law,  had  no  longer 
any  authority  over  it.  It  was  a  valid  and 
legal  judgment,  which  the  court  that  rendered 
it  had  not  the  power  to  reverse  or  set  aside. 
Ami  unless  it  had  jurisdiction  *a  a  court  o( 
equity  to  restrain  him  from  using  it*  process  as 
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a  cotirt  of  law,  Darnall,  if  he  thought  proper, 
would  have  been  at  liberty  to  proceed  on  his 
judgment,  and  compel  the  payment  of  the 
money,  although  the  allegations  in  the  bill 
were  true,  and  he  was  incapable  of  making  a 
title.  Ko  other  court  could  nave  enjoined  him, 
for  certainly  no  State  equity  court  could  in- 
terfere in  that  way  with  tlie  judgment  of  a  cir- 
cuit court  of  the  United  States. 

But  the  Circuit  Court  as  a  court  of  equity 
certainly  had  equity  jurisdiction  over  its  own 
judgment  as  a  court  of  law,  without  regard  to 
the  character  of  the  parties;  and  had  not  only 
the  right,  but  it  was  its  duty — no  matter  who 
were  the  parties  in  the  judgment — to  prevent 
them  from  praSsceding  to  enforce  it  by  execu- 
tion, if  the  court  was  satisfied  that  the  money 
was  not  justly  and  equitably  due.  The  ability 
of  Damall  to  convey  did  not  depend  upon  his 
citizenship,  but  upon  his  title  to  freedom.  And 
425*]  if  he  was  free,  he  could  hold  and  "con- 
vey property,  by  the  laws  of  Maryland,  al- 
though he  was  not  a  citizen.  But  if  he  was  by 
law  still  a  slave,  he  could  not.  It  was,  there- 
fore, the  duty  of  the  court,  sitting  as  a  court 
of  equity  in  the  latter  case,  to  prevent  him  from 
using  its  process,  as  a  court  of  common  law, 
to  compel  the  payment  of  the  purchase  money, 
when  it  was  evident  that  the  purchaser  must 
lose  the  land.  But  if  he  was  free,  and  could 
make  a  title,  it  was  equally  the  duty  of  the 
court  not  to  suffer  Legrand  to  keep  the  land, 
and  refuse  the  payment  of  the  money,  upon  the 
grotud  that  Damall  was  incapable  of  suin^  or 
lieing  sued  as  a  citizen  in  a  court  of  the  United 
States.  The  character  or  citizenship  of  the  par- 
ties bad  no  connection  with  the  question  of 
jurisdiction,  and  the  matter  in  dispute  had  no 
relation  to  the  citizenship  of  Damall.  Nor  is 
such  a  question  alluded  to  in  the  opinion  of 
the  court. 

Besides,  we  are  by  no  means  prepared  to  say 
that  there  are  not  many  cases,  civil  as  well  as 
criminal,  in  which  a  circuit  court  of  the  United 
States  may  exercise  jurisdiction,  although  one 
of  the  African  race  is  a  party;  that  broad  ques- 
tion is  not  before  the  court.  The  question 
with  which  we  are  now  dealing  is,  whether  a 
person  uf  the  African  race  can  be  a  citizen  of 
the  United  States,  and  become  thereby  entitled 
to  a  special  privilege,  by  virtue  to  hu  title  to 
that  character,  and  which,  under  the  Constitu- 
tion, no  one  but  a  citizen  can  claim.  It  is  man- 
ifest that  the  case  of  Legrand  v.  Damall  has  no 
bearing  on  that  question,  and  can  have  no  ap- 
plication to  the  case  now  before  the  court. 

Tliix  case,  however,  strikingly  illustrates  the 
consequences  that  would  follow  the  construc- 
tion of  the  Constitution  which  would  give  the 
power  contended  for,  to  a  State.  It  would,  in 
effect,  give  it  also  to  an  individual.  For  if  the 
father  of  young  Damall  had  manumitted  him 
in  his  lifetime,  and  sent  him  to  reside  in  a 
State  which  recognized  liim  as  a  citizen,  he 
mifcht  have  visited  and  sojourned  in  Maryland 
when  he  pleased,  and  as  long  as  he  pleased,  as 
a  citizen  of  the  United  States;  and  the  state 
officers  and  tribunals  would  be  compelled,  by 
the  paramount  authority  of  the  Constitution, 
to  receive  him  and  treat  him  as  one  of  its 
citizens,  exempt  from  the  laws  and  police  of 
the  state  in  relation  to  a  person  of  that  de- 
scription, and  allow  him  to  enjoy  nil  the  rights 
and  privileges  of  citizenship,  without  respect 
16  I<.  ed. 


to  the  laws  of  Maryland,  although  such  laws 
were  deemed  by  it  absolutely  essential  to  it* 
own  safety. 

The  only  two  provisions  which  point  to  them 
and  include  them,  treat  them  as  property,  and 
make  it  the  duty  of  the  government  to  protect 
it;  no  other  power,  in  relation  to  this  race,  is 
to  be  found  in  the  Constitution;  and  as  it  is  a 
government  'of  special,  delegated  pow-  [•420 
ers,  no  authority  beyond  these  two  provisions 
can  be  constitutionally  exercised.  The  Govern- 
ment of  the  United  States  had  no  right  to  in- 
terfere for  any  other  purpose  but  that  of  pro- 
tecting the  rights  of  the  owner,  leaving  it  al- 
together with  the  several  States  to  deal  with 
this  race,  whether  emancipated  or  not,  as  each 
State  may  think  justice,  humanity,  and  the  in- 
terests and  safety  of  society,  require.  The 
States  evidently  intended  to  reserve  this  pow- 
er exclusively  to  themselves. 

No  one,  we  presume,  supposes  that  any 
change  in  public  opinion  or  feeling  in  relation 
to  this  unfortunate  race,  in  the  civilized  na- 
tions of  Europe  or  in  this  country,  should  in- 
duce 'the  court  to  give  to  the  words  of  the  Con- 
stitution a  more  liberal  construction  in  their 
favor  than  they  were  intended  to  bear  when 
the  instrument  was  framed  and  adopted.  Such 
an  argument  would  be  altogether  inadmissible 
in  any  tribunal  called  on  to  interpret  it.  If 
any  of  its  provisions  are  deemed  unjust,  there 
is  a  mode  prescribed  in  the  instrument  itself  by 
which  it  may  be  amended;  but  while  it  re- 
mains unaltered,  it  must  be  construed  now  as 
it  was  understood  at  the  time  of  its  adoption. 
It  is  not  only  the  same  in  words,  but  the  same 
in  meaning,  and  delegates  the  same  powers  to 
the  government,  and  reserves  and  secures  the 
same  rights  and  privileges  to  the  citizen;  and 
as  long  as  it  continues  to  exist  in  its  present 
form,  it  speaks  not  only  in  the  same  words, 
but  with  the  same  meaning  and  intent  with 
which  it  spoke  when  it  came  from  the  hands 
of  its  framers,  and  was  voted  on  and  adopted 
by  the  people  of  the  United  States.  Any  other 
rule  of  construction  would  abrogate  the  judicial 
character  of  this  court,  and  nuke  it  the  mere 
reflex  of  the  popular  opinion  or  passion  of  the 
day.  This  court  was  not  created  by  the  Con- 
stitution for  such  purposes.  Higher  and  graver 
trusts  have  been  confided  to  it,  and  it  must  not 
falter  in  the  path  of  duty. 

What  the  construction  was  at  that  time,  w« 
think  can  hardly  admit  of  doubt.  We  have- 
the  language  of  the  Declaration  of  Independ- 
ence and  of  the  Articles  of  Confederation,  iik 
addition  to  the  plain  words  of  the  Constitution 
itself;  we  have  the  legislation  of  the  different 
States,  before,  about  the  time,  and  since  the 
Constitution  was  adopted ;  we  have  the  legisla- 
tion of  Congress,  from  the  time  of  its  adoption 
to  a  recent  period;  and  we  have  the  constant 
and  uniform  action  of  the  Executive  Depart- 
ment, all  concurring  together,  and  leading  to 
the  same  result.  And  if  anything  in  relation 
to  the  construction  of  the  Constitution  can  be 
regarded  as  settled,  it  is  that  which  we  now 
give  to  the  word  "citizen"  and  the  word  "peo- 
ple." 

And  upon  a  full  and  careful  consideration 
of  the  subject,  *the  court  is  of  opinion  [*437 
that,  upon  the  facts  stated  in  the  plea  in 
abatement,  Dred  Scott  was  not  a  citizen  of 
Missouri  within  the  meaning  of  the  Const  it  ii- 
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tion  of  the  United  States,  and  not  entitled  as 
such  to  sue  in  its  courts;  and,  consequently, 
that  the  Circuit  Court  had  no  jurisdiction  of 
the  case,  and  that  the  judgment  on  the  plea  in 
abatement  is  erroneous. 

We  are  aware  that  doubts  are  entertained 
by  some  of  the  members  of  the  court,  whether 
the  plea  in  abatement  is  legally  before  the 
court  upon  this  writ  of  error;  but  if  that  plea 
is  regarded  as  waived,  or  out  of  the  case  upon 
any  other  ground,  yet  the  question  as  to  the 
jurisdiction  of  the  Circuit  Court  is  presented 
on  the  face  of  the  bill  of  exception  itself, 
taken  by  the  plaintitT  at  the  trial;  for  he  ad- 
mits that  he  and  his  wife  were  born  slaves,  but 
endeavors  to  make  out  his  title  to  freedom  and 
citizenship  by  showing  that  they  were  taken 
by  their  owner  to  certain  places,  hereinafter 
mentioned,  where  slavery  could  not  by  law  ex- 
ist, and  that  they  thereby  became  free,  and 
upon  their  return  to  Missouri  became  citizens 
of  that  State. 

Now,  if  the  removal  of  which  he  speaks  did 
not  give  them  their  freedom,  then  by  liis  own 
admission  he  is  still  a  slave;  and  whatever 
opinions  may  be  entertained  in  favor  of  the 
citi/.ensbip  of  a  free  person  of  the  African 
race,  no  one  supposes  that  a  slave  is  a  citizen 
of  the  State  or  of  the  United  States.  If,  there- 
fore, the  acts  done  by  his  owner  did  not  make 
them  free  persons,  he  is  still  a  slave,  and  cer- 
tainly incapable  of  suing  in  the  character  of  a 
citizen. 

The  principle  of  law  is  too  well  settled  to  be 
disputed,  that  a  court  can  give  no  judgment 
for  either  party,  where  it  has  no  jurisdiction; 
and  if,  upon  the  showing  of  Scott  himself,  it 
appeared  that  he  was  still  a  slave,  the  case 
ought  to  liave  been  dismissed,  and  the  judg- 
ment against  him  and  in  favor  of  the  defend- 
ant for  costs,  is,  like  that  on  the  plea  in  abate- 
ment, erroneous,  and  the  suit  ou^ht  to  have 
have  been  dismissed  by  the  Circuit  Court  for 
want  of  jurisdiction  in  that  court. 

But,  before  we  proceed  to  examine  this  part 
of  the  case,  it  may  be  proper  to  notice  an  ob- 
jection taken  to  the  judicial  authority  of  this 
court  to  decide  it ;  and  it  has  been  said,  that  as 
this  court  has  decided  against  the  jurisdiction 
of  the  Circuit  Court  on  the  plea  in  abatement, 
it  has  no  right  to  examine  any  question  pre- 
sented by  the  exception;  and  that  anything  it 
may  say  upon  that  part  of  the  case  will  be  ex- 
trajudicial, and  mere  obiter  dicta. 

This  is  a  manifest  mistake;  there  can  be  no 
doubt  as  to  the  jurisdiction  of  this  court  to  re- 
vise the  judgment  of  a  circuit  court,  and  to  re- 
verse it  for  any  error  apparent  on  the  record, 
428*]  •whether  it  be  the  error  of  giving  judg- 
ment in  a  case  over  which  it  had  no  jurisdic- 
tion, or  any  other  material  error;  and  this,  too, 
whether  there  is  a  plea  in  abatement  or  not. 

The  objection  appears  to  have  arisen  from 
confounding  writs  of  error  to  a  state  court, 
with  writs  of  error  to  a  circuit  court  of  the 
United  States.  Undoubtedly,  upon  a  writ  of 
error  to  a  state  court,  unless  the  record  shows 
a  rase  that  f>ive8  jurisdiction,  the  case  must  be 
dismissed  for  want  of  jurisdiction  in  this  court. 
And  if  it  is  dismissed  on  that  ground,  we  have 
no  ri-fht  to  examine  and  decide  upon  any  ques- 
tion presented  by  the  bill  of  exceptions,  or  any 
other  part  of  the  record.  But  writs  of  error  to 
i>  cUte  court,  and  to  a  circuit  court  of  the 
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United  States,  are  regulated  by  different  laws, 
and  stand  upon  entirely  different  principles. 
And  in  a  writ  of  error  to  a  circuit  court  of  the 
United  States,  the  whole  record  is  before  this 
court  for  examination  and  decision;  and  if  the 
sum  in  controversy  is  large  enough  to  give  ju- 
risdiction, it  is  not  only  the  right,  but  it  is  the 
judicial  duty  of  the  court,  to  examine  the 
whole  case  as  presented  by  the  record;  and  if 
it  appears  upon  its  face  that  any  material  error 
or  errors  have  been  committed  by  the  court 
below,  it  is  the  duty  of  this  court  to  reverse 
the  judgment,  and  remand  the  case.  And  cer- 
tainly an  error  in  passing  a  judgment  upon 
the  merits  in  favor  of  either  party,  in  a  case 
which  it  was  not  authorized  to  try,  and  over 
which  it  had  no  jurisdiction,  is  as  grave  an 
error  as  a  court  can  commit. 

The  plea  in  abatement  is  not  a  plea  to  the 
jurisdiction  of  this  court,  but  to  the  jurisdic- 
tion of  the  Circuit  Court.  And  it  appears  by 
the  record  before  us,  that  the  Circuit  Court 
committed  an  error,  in  deciding  that  it  bad 
ju'isdiction,  upon  the  facts  in  the  case,  ad- 
D<  tted  by  the  pleadings.  It  is  the  duty  of  the 
appellate  tribunal  to  correct  this  error;  but 
that  could  not  be  done  by  dismissing  the  case 
for  want  of  jurisdiction  here — for  that  would 
leave  the  erroneous  judgment  in  full  force,  and 
the  injured  party  without  remedy.  And  the 
appellate  court,  therefore,  exercises  the  power 
for  which  alone  appellate  courts  are  constitut- 
ed, by  reversing  the  judgment  of  the  court  be- 
low for  this  error.  It  exercises  its  proper  and 
appropriate  jurisdiction  over  the  judgment  and 
proceedings  of  the  Circuit  Court  as  they  ap- 
pear upon  the  record  brought  up  by  the  writ  of 
error. 

The  correction  of  one  error  in  the  court  be- 
low does  not  deprive  the  appellate  court  of  the 
power  of  examining  further  into  the  record, 
and  correcting  any  other  material  errors  which 
may  have  Men  committed  by  the  inferior 
court.  There  is  certainly  no  rule  of  law — nor 
any  practice — nor  any  decision  of  a 
•court — which  even  questions  this  [•4S» 
power  in  the  appellate  tribunal.  On  the  con- 
trary, it  is  the  daily  practice  of  this  court,  and 
of  all  appellate  courts  where  they  reverse  the 
judgment  of  an  inferior  court  for  error,  to  cor- 
rect by  its  opinions  whatever  errors  may  ap- 
pear on  the  record  material  to  the  Case;  and 
they  have  always  held  it  to  be  their  duty  to 
do  so  where  the  silence  of  the  court  might  lead 
to  misconstruction  or  future  controversy,  and 
the  point  has  been  relied  on  by  either  side,  and 
argued  before  the  court. 

In  the  case  before  us,  we  have  already  de- 
cided that  the  Circuit  Court  erred  in  deciding 
that  it  had  jurisdiction  upon  the  facts  admitted 
by  the  pleading^.  And  it  appears  that,  in  ttie 
further  progpresa  of  the  case,  it  acted  upon  the 
erroneous  principle  it  Imd  decided  on  the  plead- 
ings, and  gave  judgment  for  the  defendant, 
where,  upon  the  facts  admitted  in  the  excep- 
tion, it  had  no  jurisdiction. 

We  are  at  a  loss  to  understand  upon  what 
principle  of  law,  applicable  to  appellate  juris- 
diction, it  can  be  supposed  that  this  court  has 
not  judicial  authority  to  correct  the  last  men- 
tioned error  because  they  had  before  corrected 
the  former;  or  by  what  process  of  reasoning 
it  can  be  made  out,  that  the  error  of  an  in- 
ferior court  in  actually  pronouncing  judgment 
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for  one  of  the  parties,  in  a  case  in  which  it  had 
no  jurisdiction,  cannot  be  loolced  into  or  cor- 
rected by  this  court,  )>ecau8e  we  have  decided  a 
similar  question  presented  in  the  pleadings 
The  last  point  is  distinctly  presented  by  the 
facts  contained  in  the  plaintifT's  own  bill  of  ex- 
ceptions, which  he  himself  brings  here  by  this 
writ  of  error.  It  was  the  point  which  chiefly 
occupied  the  attention  of  the  counsel  on  both 
sides  in  the  argument — and  the  judgment 
which  this  court  must  render  upon  both  errors 
is  precisely  the  same.  It  must,  in  each  of 
them,  exercise  jurisdiction  over  the  judgment, 
and  reverse  it  for  the  errors  committed  by  the 
court  below:  and  issue  a  mandate  to  the  Circuit 
Court  to  conform  its  judgment  to  the  opinion 
pronounced  by  this  court,  by  dismissing  the  case 
for  want  of  jurisdiction  in  the  Circuit  Court. 
This  is  the  constant  and  invariable  practice  of 
this  court  where  it  reverses  n  judgment  for 
want  of  jurisdiction  in  the  Circuit  Court. 

It  cun  scarcely  be  necessary  to  pursue  such 
a  question  further.  The  want  of  jurisdiction  in 
the  court  below  may  appear  on  the  record 
without  any  plea  in  abatement.  This  is  fa- 
miliarly the  case  where  a  court  of  chancery 
has  exercised  jurisdiction  in  a  case  where  the 
plaintiff  had  a  plain  and  adequate  remedy  at 
law,  and  it  so  appears  by  the  transcript  when 
brought  here  by  appeal.  So,  also,  where  it 
appears  that  a  court  of  admiralty  has  exercised 
jurisdiction  in  a  case  belonging  exclusively 
•ISO*]  'to  a  court  of  common  law.  In  these 
cases  there  is  no  plea  in  abatement.  And  for 
the  same  reason,  and  upon  the  same  principles, 
where  the  defect  of  jurisdiction  is  patent  on 
the  record,  this  court  is  bound  to  reverse  the 
judgment,  although  the  defendant  has  not 
pleaded  in  abatement  to  the  jurisdiction  of  the 
inferior  court. 

The  cases  of  Jackson  v.  Ashton,  8  Pet.  148, 
and  of  Capron  v.  Van  Noorden,  2  Cranch,  126, 
to  which  we  have  referred  in  a  previous  part  of 
this  opinion,  are  directly  in  point.  In  the  last 
mentioiied  case,  Capron  brought  an  action 
against  Van  Noorden  in  a  circuit  court  of  the 
United  States,  without  showing,  by  the  usual 
averments  of  citizenship,  that  the  court  had 
jurisdiction.  There  was  no  plea  in  abatement 
put  in,  and  the  parties  went  to  trial  up<m  the 
merits.  The  court  gave  judgment  in  favor  of 
the  defendant  with  costs.  The  plaintiff  there- 
upon brought  his  writ  of  error,  and  this  court 
reversed  the  judgment  given  in  favor  of  the 
defendant,  and  remanded  the  case  with  direc- 
tions to  dismiss  it,  because  it  did  not  appear 
by  the  transcript  that  the  Circuit  Court  had 
jurisdiction. 

The  case  before  us  still  more  strongly  im- 
poses upon  this  court  the  duty  of  examining 
whether  the  court  below  has  not  committed  an 
error,  in  taking  jurisdiction  and  giving  a  judg- 
ment for  costs  in  favor  of  the  defendant;  for  in 
Capron  v.  Van  Noorden  the  judgment  was  re- 
versed, because  it  did  not  appear  that  the  par- 
ties were  citizens  of  different  States.  They 
might  or  might  not  be.  But  in  this  case  it 
does  appear  that  the  plaintiff  was  bom  a  slave; 
and  if  the  facts  upon  which  he  relies  have  not 
made  him  free,  then  it  appears  affirmatively 
on  the  record  that  he  is  not  a  citizen,  and 
consequently  his  suit  against  Sandford  was  not 
a  suit  between  citizens  of  different  States,  and 
the  court  had  no  authority  to  pass  any  judg-j 
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ment  between  the  parties.  The  suit  oueht,  in 
this  view  of  it,  to  nave  been  dismissed  by  the 
Circuit  Court,  and  its  judgment  in  favor  of 
Sandford  is  erroneous,  and  must  be  reversed. 

It  is  true  that  the  result  either  way,  by  dis- 
missal or  by  a  judgment  for  the  defendant, 
makes  very  little,  if  any  difference  in  a  pe- 
cuniary or  personal  point  of  view  to  cither 
party.  But  the  fact  that  the  result  would  be 
very  nearly  the  same  to  the  parties  in  either 
form  of  judgment,  would  not  justify  this  court 
in  sanctioning  an  error  in  the  judgment  which 
is  patent  on  the  record,  and  which,  if  sanc- 
tioned, might  be  drawn  into  precedent,  and 
lead  to  serious  mischief  and  injustice  in  some 
future  suit. 

Wo  proceed,  therefore,  to  inquire  whether 
the  facts  relied  on  by  the  plaintiff  entitled  him 
to  his  freedom. 

*The  case,  as  he  himself  states  it,  [*4S1 
on  the  record,  brought  here  by  his  writ  of  error, 
is  this: 

The  plaintiff  was  a  negro  slave,  belonging 
to  Ur.  Kmerson,  who  was  a  surgeon  in  the 
Army  of  the  United  States.  In  the  year  1834, 
he  took  the  plaintiff  from  the  State  of  Missouri 
to  the  military  post  at  Rock  Island,  in  the 
State  of  Illinois,  and  held  him  there  as  a  slave 
until  the  month  of  April  or  May,  1830.  At  the 
time  last  mentioned,  said  Dr.  Kmerson  removed 
the  plaintiff  from  said  military  post  at  Rock 
Island  to  the  military  post  at  Fort  Snelling, 
situate  on  the  west  bank  of  the  Mississippi 
River,  in  the  Territory  known  as  Upper  Louisi- 
ana, acquired  by  the  United  States  of  France, 
and  situate  north  of  the  latitude  of  thirty -six 
degrees  thirty  minutes  north,  and  north  of  the 
State  of  Missouri.  Said  Dr.  Kmerson  held  the 
plaintiff  in  slavery  at  said  Fort  Snelling,  from 
said  last  mentioned  date  until  the  year  1838. 

In  the  year  183.'i.  Harriet,  who  is  named  in 
the  second  count  of  the  plaintiirs  declaration, 
was  a  negro  slave  of  Major  Taliaferro,  who  be- 
longed to  the  Army  of  the  United  States.  In 
that  year,  1835,  said  Major  Taliaferro  took  said 
Harriet  to  said  Fort  Snelling,  a  military  post, 
situated  as  hereinbefore  stated,  and  kept  her 
there  as  a  slave  until  the  year  1836,  and  then 
sold  and  delivered  her  as  a  slave,  at  said  Fort 
Snelling,  unto  the  said  Dr.  Emerson  herein- 
before named.  Said  Dr.  Emerson  held  said. 
Harriet  in  slavery  at  said  Fort  Snelling.  un- 
til the  year  1838. 

In  the  year  1836,  the  plaintiff  and  Harriet 
intermarried,  at  Fort  Snelling,  with  the  con- 
sent of  Dr.  Emerson,  who  then  claimed  to  be 
their  roaster  and  owner.  Eliza  and  Lizzie, 
named  in  the  third  count  of  the  plaintiff's 
declaration,  are  the  fruit  of  that  marriage. 
Eliza  is  about  fourteen  years  old,  and  was 
bom  on  board  the  steamboat  Oipsey,  north  of 
the  north  line  of  the  State  of  Missouri,  and 
upon  the  River  Mississippi.  Lizzie  is  about 
seven  years  old,  and  was  born  in  the  State  of 
Missouri,  at  the  military  post  called  Jefferson 
Barracks. 

In  the  year  1838,  said  Dr.  Emerson  removed 
the  plaintiff  and  said  Harriet,  and  their  said 
daughter  Eliza,  from  said  Fort  Snelling,  to  the 
State  of  Missouri,  where  they  have  ever  since 
resided. 

Before  the  commencement  of  this  suit,  said 
Dr.  Emerson  sold  and  conveyed  the  plaintiff, 
and  Harriet,  Eliza,  and  livie,  to  the  defend- 
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ant,  as  slaves,  and  the  defendant  has  ever 
since  claimed  to  hold  them,  and  each  of  them, 
as  slaves. 

In  considering  this  part  of  the  controversy, 
two  questions  arise:  1st.  Was  he,  together 
with  his  family,  free  in  Missouri  by  reason  of 
the  stay  in  the  territory  of  the  United  States 
432*]  hereinbefore  'mentioned?  And  2d.  If 
they  were  not,  is  Scott  himself  free  by  reason 
of  his  removal  to  Rock  Island,  in  the  State  of 
Illinois,  as  stated  in  the  above  admissions? 

We  proceed  to  examine  the  first  question. 
_  The  Act  of  Congress,  upon  which  the  plain- 
tiff relies,  declares  that  slavery  and  involuntary 
servitude,  except  as  a  punishment  for  crime, 
shall  be  forever  prohibited  in  all  that  part  of 
that  territory  ceded  by  France,  under  the  name 
of  Louisiana,  which  lies  north  of  thirty-six 
degrees  thirty  minutes  north  latitude,  and  not 
included  within  the  limits  of  Missouri.  And 
the  difficulty  which  meets  us  at  the  threshold 
of  this  part  of  the  inquiry  is,  whether  Con- 
gress was  anthorized  to  pass  this  law  under 
any  of  the  powers  granted  to  it  by  the  Consti- 
tution; for  if  the  authority  is  not  given  by 
that  instrument,  it  is  the  duty  of  this  court  to 
declare  it  void  and  inoperative,  and  incapable 
of  conferring  freedom  upon  one  who  is  held 
as  a  slave  under  the  laws  of  any  one  of  the 
States. 

The  counsel  for  the  plaintiff  has  laid  much 
stress  upon  that  article  in  the  Constitution 
which  confers  on  Congress  the  power  "to  dis- 
pose of  and  make  all  needful  rules  and  regu- 
lations respecting  the  territory  or  other  prop- 
erty belonging  to  the  United  States;"  but,  in 
the  judgment  of  the  court,  that  provision  has 
no  bearing  on  the  present  controversy,  and  the 
power  there  given,  whatever  it  may  be,  is  con- 
fined, and  was  intended  to  be  confined,  to  the 
territory  which  at  that  time  belonged  to,  or 
was  claimed  by,  the  United  States,  and  was 
within  their  boundaries  as  settled  by  the 
Treaty  with  Great  Britain,  and  can  have  no 
influence  upon  a  territory  afterwards  acquired 
from  a  foreign  government.  It  was  a  special 
provision  for  a  known  and  particular  Terri- 
tory, and  to  meet  a  present  emergency,  and 
nothing  more. 

A  brief  summary  of  the  history  of  the  times, 
as  well  as  the  careful  and  measured  terms  in 
which  the  article  is  framed,  will  show  the  cor- 
rectness of  this  proposition. 

It  will  be  remembered  that,  from  the  com- 
mencement of  the  Revolutionary  War,  serious 
ilifficulties  existed  between  the  States,  in  rela- 
tion to  the  disposition  of  large  and  unsettled 
territories  which  were  included  in  the  chartered 
limits  of  some  of  the  States.  And  some 
of  the  other  States,  and  more  especially  Mary- 
land, which  had  no  unsettled  lands,  insisted 
that  as  the  unoccupied  lands,  if  wrested  from 
Oreat  Britain,  would  owe  their  preservation  to 
the  common  purse  and  the  common  sword,  the 
money  arising  from  them  ought  to  be  applied 
in  just  proportion  among  the  several  States 
to  pay  the  expense  of  the  war,  and  ought  not 
to  be  appropriated  to  the  use  of  State  in 
whose  chartered  limits  they  might  happen 
433*]  'to  lie,  to  the  exclusion  of  the  other 
States  by  whose  combined  efforts  and  com- 
mon expense  tlie  territory  was  defended  and 
preserved  against  the  claim  of  the  British 
Government.  [ 

These  difliculties  caused  much  uneasiness 
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during  the  War,  while  the  issue  was  in  some 
degree  doubtful,  and  the  future  boundaries  of 
the  United  States  yet  to  be  defined  by  treaty, 
if  we  achieved  our  independence. 

The  majority  of  the  Congress  of  the  Confed- 
eration obviously  concurred  in  opinion  with  the 
State  of  Maryland,  and  desired  to  obtain  from 
the  States  which  claimed  it  a  cession  of  this 
territory,  in  order  that  Congress  might  raise 
money  on  this  security  to  carry  on  the  War. 
This  appears  by  the  resolution 'pas.«ed  on  the 
6th  of  September,  1780.  strongly  urging  the 
.States  to  cede  these  lands  to  the  United  States, 
both  for  the  sake  of  peace  and  union  among 
themselves,  and  to  mamtain  the  public  credit; 
and  this  was  followed  by  the  resolution  of 
Octol)er  10th,  1780,  by  which  Congress  pledged 
itself,  that  if  the  lands  were  ceded,  as  recom- 
mended by  the  resolution  above  mentioned, 
they  should  be  disposed  of  for  the  common 
benefit  of  the  United  States,  and  be  settled 
and  formed  into  distinct  republican  States, 
which  should  become  members  of  the  Federal 
Union,  and  have  the  same  rights  of  sovereign- 
ty, and  freedom,  and  independence  oa  other 
States. 

But  these  difficulties  became  much  more 
serious  after  peace  took  place,  and  the  botmd- 
aries  of  the  United  States  were  established. 
Every  State,  at  that  time,  felt  severely  the 
pressure  of  its  war  debt;  but  in  Virginia,  and 
some  other  States  there  were  large  territories 
of  unsettled  lands,  the  sale  of  which  would  en- 
able them  to  discharge  their  obligations  with- 
out much  inconvenience;  while  other  States 
which  had  no  such  resource,  saw  before  them 
many  years  of  heavy  and  burdensome  taxa- 
tion, and  the  latter  insisted,  for  the  reasons 
before  stated,  that  these  unsettled  lands  should 
be  treated  as  the  common  property  of  the 
States,  and  the  proceeds  applied  to  their  com- 
mon benefit. 

The  letters  from  the  statesmen  of  that  day 
will  show  how  much  this  controversy  occupied 
their  thoughts,  and  the  dangers  that  were  ap- 
prehended from  it.  It  was  the  disturbing  ele- 
ment of  the  time,  and  fears  were  entertained 
that  it  might  dissolve  the  Confederation  by 
which  the  States  were  then  united. 

Tliese  fears  and  dangers  were,  however,  at 
once  removed,  when  the  State  of  Virginia,  in 
1784,  voluntarily  ceded  to  the  United  States  the 
immense  tract  of  country  lying  northwest  of 
the  River  Ohio,  and  which  was  within  the  ac- 
knowledged limits  of  the  State.  The  only  ob- 
ject of  the  State,  in  making  'this  ces-  ['434 
nion,  was  to  put  an  end  to  the  threatening  and 
exciting  controversy,  and  to  enable  the  Con- 
gress of  that  time  to  dispose  of  the  lands,  and 
appropriate  the  proceeds  as  a  common  fund  for 
the  common  benefit  of  the  States.  It  was  not 
ceded  because  it  was  inconvenient  to  the  State 
to  hold  and  govern  it,  nor  from  any  expectation 
that  it  could  be  better  or  more  conveniently 
governed  by  the  United  States. 

The  example  of  Virginia  was  soon  after- 
wards followed  by  other  States,  and.  at  the 
time  of  the  adoption  of  the  Constitution,  all  of 
the  States,  similarly  situated,  had  ceded  their 
un.ippropriated  lands,  except  North  Carolina 
and  (ieorgia.  The  main  object  for  which  tliese 
cessions  were  desired  and  made,  was  on  ac- 
count of  thoir  money  value,  and  to  put  an  end 
to  a  dangerous  controversy,  oa  to  who  was 
justly  entitled  to  the  proceeds  when  t'><>  '"ivis 
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•hould  be  sold.  It  ia  necessary  to  bring  this 
part  of  the  history  of  these  cessions  thus 
distinctly  into  view,  because  it  will  enable  us 
the  better  to  comprehend  the  phraseology  of 
the  Article  of  the  Constitution  so  often  re- 
ferred to  in  tiic  argument. 

Undoubtedly  the  powers  of  sovereignty  and 
the  eminent  domain  were  ceded  with  the  land. 
This  was  essential,  in  order  to  make  it  ef- 
fectual, and  to  accomplish  its  objects.  But  it 
mu.st  be  remembered  that,  at  that  time,  there 
was  no  Government  of  tlic  United  States  in 
existence  with  enumerated  and  limited  powers; 
what  was  then  called  the  United  States,  were 
thirteen  separate,  sovereign,  independent 
States,  which  had  entered  into  a  league  or  con- 
federation for  their  mutual  protoction  and  ad- 
vantage, and  the  Congress  of  the  United  States 
was  composed  of  the  representatives  of  these 
separate  sovereignties,  meeting  together,  as 
equals,  to  discuss  and  decide  on  certain  meas- 
ures which  the  States,  by  the  Articles  of  Con- 
federation, had  agreed  to  submit  to  their  de- 
cision. But  this  Confederation  had  none  of  the 
attributes  of  sovereignty  in  legislative,  ex- 
ecutive, or  judicial  power.  It  was  little  more 
than  a  congress  of  ambassadors,  authorized  to 
represent  separate  nations,  in  matters  in  which 
they  had  a  common  concern. 

It  was  this  Congress  that  accepted  the  ces- 
sion from  Virginia.  They  had  no  power  to  ac- 
cept it  under  the  Articles  of  Confederation. 
But  they  had  an  undoubted  right,  as  independ- 
ent sovereignties,  to  accept  any  cession  of  terri- 
tory for  their  common  benefit,  which  all  of 
them  assented  to;  and  it  is  equally  clear,  that 
as  their  common  property,  and  having  no  su- 
perior to  control  them,  they  had  the  right  to 
exercise  absolute  dominion  over  it,  subject  only 
to  the  restrictions  which  Virginia  had  imposed 
in  her  Act  of  Cession.  There  was,  as  we 
have  said,  no  Government  of  the  United  States 
436*]  then  in  existence  *with  special  enum- 
erated and  limited  powers.  The  territory  be- 
longed to  sovereignties,  who,  subject  to  the 
limitations  above  mentioned,  had  a  right  to 
establish  any>form  of  government  they  pleased, 
by  compact  or  treaty  among  themselves,  and 
to  regulate  rights  of  person  and  property  in 
the  territory  as  they  mi^ht  deem  proper.  It 
was  by  a  Congress,  representing  the  authority 
of  these  several  and  separate  sovereignties, 
and  acting  under  their  authority  and  com- 
mand (but  not  from  any  authority  derived 
from  the  Articles  of  Confederation),  that  the 
instrument,  usually  called  the  Ordinance  of 
1787,  was  adopted;  regulating  in  much  detail 
the  principles  and  the  laws  by  which  this 
Territory  should  be  governed ;  and  among  other 
provisions,  slavery  is  prohibited  in  it.  We 
do  not  question  the  power  of  the  States,  by 
agreement  among  themselves,  to  pass  this 
Ordinance,  nor  its  obligatory  force  in  the  Ter- 
ritory, while  the  confederation  or  league  of 
the  States  in  their  separate  sovereign  charac- 
ter continued  to  exist. 

This  was  the  state  of  things  when  the  Con- 
stitution of  the  United  States  was  formed. 
The  territory  ceded  by  Virginia  belonged  to 
the  several  confederated  States  as  rnmmon 
property,  and  they  had  united  jn  establishing 
in  it  a  system  of  jrovernmentfand  jurispru- 
ilenee,  in  order  to  prepare  it  fo^  admission  as 
States,  according  to  the  terms  of  the  cession. 
They  were  about  to  dissolve  this  federstir* 
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Union,  and  to  surrender  a  portion  of  their  in- 
dependent sovereignty  to  a  new  government, 
which,  for  certain  purposes,  would  make  the 
people  of  the  several  States  one  people,  and 
which  was  to  be  supreme  and  controlling  with- 
in its  sphere  of  action  throughout  the  United 
States;  but  this  government  was  to  be  care- 
fully limited  in  its  powers,  and  to  exercise  no 
authority  beyond  those  expressly  granted  by 
the  Constitution,  or  newssarily  to  be  implied 
from  the  language  of  the  instrument,  and  tlu; 
objects  it  was  intended  to  accomplish;  and  as 
this  league  of  States  would,  upon  the  adoption 
of  the  new  government,  cease  to  have  any 
power  over  the  territory,  and  the  Ordinance 
they  had  agreed  upon  be  incapable  of  execution, 
and  a  mere  nullity,  it  was  obvious  that  some 
provision  was  necessary  to  give  the  new  gov- 
ernment sufficient  power  to  enable  it  to  carry 
into  effect  the  objects  for  which  it  was  ceded, 
and  the  compacts  and  agreements  which  the 
States  had  made  each  other  in  the  exercise  of 
their  powers  of  sovereignty.  It  was  necessary 
that  the  lands  should  be  sold  to  pay  the  war 
debt;  that  a  government  and  system  of  juris- 
prudence should  be  maintained  in  it,  to  protect 
the  citizens  of  the  United  States,  who  should 
migrate  to  the  Territory,  in  their  rights  of 
person  and  of  property.  It  was  also  necessary 
that  the  new  government,  about  to  be 
'adopted,  should  be  authorized  to  main-  [*4S6 
tain  the  claim  of  the  United  States  to  the 
unappropriated  lands  in  North  Carolina  and 
Georgia,  which  had  not  then  been  ceded,  but 
the  cession  of  which  -  was  confidently  antici- 
pated upon  some  terms  that  would  be  ar- 
ranged between  the  general  government  and 
these  two  States.  And,  moreover,  there  were 
many  articles  of  value  besides  this  property 
in  land,  such  as  arms,  military  stores,  muni- 
tions, and  ships  of  war,  which  were  the  com- 
mon property  of  the  States,  when  acting  in 
their  independent  rharacters  as  confederates, 
which  neither  the  new  government  nor  anyone 
else  would  have  a  right  to  take  possession  of, 
or  control,  without  authority  from  them;  and 
it  was  to  place  these  things  under  the  guardian- 
ship and  protection  of  the  new  government,  and 
to  clothe  it  with  the  necessary  powers,  that  the 
clause  was  inserted  in  the  Constitution  whicli 
gives  Congress  the  power  "to  dispose  of  and 
make  all  needful  rules  and  regulations  respect- 
ing the  territory  or  other  property  belonging 
to  the  United  States."  It  was  intended  for  a 
specific  purpose,  to  provide  for  the  things  we 
have  mentioned.  It  was  to  transfer  to  the  new 
government  the  property  then  held  in  com- 
mon by  the  States,  and  to  give  to  that  gov- 
ernment power  to  apply  it  to  the  objects  for 
which  it  had  been  destined  by.  mutual  agree- 
ment among  the  States  before  their  league  was 
dissolved.  It  applied  only  to  the  property 
which  the  States  held  in  common  at  that  time, 
and  has  no  reference  whatever  to  any  terri- 
tory or  other  property  which  the  new  sov- 
ereignty might  afterwards  itself  acquire. 

The  language  used  in  the  clause,  the  arrange- 
ment and  combination  of  the  powers,  and  the 
somewhat  unusual  phraseology  it  uses,  when 
it  spcnks  of  the  political  power  to  be  exercised 
in  the  government  of  the  territory,  all  indicate 
the  design  and  meaning  of  the  clause  to  be 
such  as  we  have  mentioned.  It  does  not  speak 
of  any  Territory,  nor  of  Territories,  but  us«» 
language  which,  according  to  ita  legitimate 
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meaning,  points  to  a  particular  thing.  The 
power  is  given  in  relation  only  to  the  territory 
of  the  United  States— that  is,  to  a  Territory 
then  in  existence,  and  then  known  or  claimed  as 
the  territory  of  the  United  States.  It  begins 
its  enumeration  of  powers  by  that  of  disposing, 
in  other  words,  malcing  sale  of  the  lands,  or 
raising  money  from  them,  which,  as  we  have 
already  said,  was  the  main  object  of  the  ces- 
sion, and  which  is  accordingly  the  first  thing 
provided  for  in  the  Article.  It  then  gives  the 
power  which  was  necessarily  associated  with 
the  disposition  and  sale  of  the  lands — that  is, 
the  power  of  making  needful  rules  and  regu- 
lations respecting  the  Territory.  And  what- 
ever construction  may  now  be  given  to  these 
437*]  words,  everyone,  we  think,  'must  admit 
that  they  are  not  the  words  usually  employed 
by  statesmen  in  giving  supreme  power  of  legis- 
lation. They  are  certainly  very  imlike  the 
words  used  in  the  power  granted  to  legislate 
over  territory  which  the  new  government 
might  afterwards  itself  obtain  by  cession  from 
a  state,  either  for  its  seat  of  government,  or 
for  forts,  magazines,  arsenals,  dockyards,  and 
other  needful  buildings. 

And  the  same  power  of  making  needful  rules 
respecting  the  Territory  is,  in  precisely  the 
same  language,  applied  to  the  other  property 
belonging  to  the  United  States — associating  the 
power  over  the  Territory  in  this  respect  with 
the  power  over  movable  or  personal  property — 
that  is,  the  sliips,  arms,  and  inunitiuns  of  war, 
which  then  Ix-Ionged  in  common  to  the  State 
sovereignties.  And  it  will  hardly  be  said,  that 
this  power,  in  relation  to  the  last  mentioned 
objects,  was  deemed  necessary  to  be  thus 
specially  given  to  the  new  government,  in  order 
to  authorize  it  to  make  needful  rules  and  regu- 
lations respecting  the  ships  it  might  itself  build, 
or  arms  and  munitions  of  war  it  might  itself 
manufacture  or  provide  for  the  public  service. 

Mo  one,  it  is  lielipved,  would  think  a  mo- 
ment of  deriving  the  power  of  Congress  to  make 
needful  rules  and  rrgiilations  in  relation  to 
property  of  this  kind  from  this  clause  of  the 
Constitution.  Nor  can  it,  upon  any  fair  con- 
struction, be  applied  to  any  property  but  that 
^which  the  new  government  was  about  to  receive 
from  the  confederated  .States.  And  if  this  be 
true  as  to  this  property,  it  must  be  equally 
true  and  limited  as  to  the  territory,  which  is  so 
carefully  and  precisely  coupled  with  it — and 
like  it  referred  to  as  property  in  the  power 
granted.  The  concluding  words  of  the  clause 
appear  to  render  this  construction  irresistible; 
for,  after  the  provisions  we  have  mentioned,  it 
proceeds  to  say,  "that  nothing  in  the  Constitu- 
tion shall  be  so  construed  as  to  prejudice  any 
claims  of  the  United  States,  or  of  any  particu- 
lar State." 

Now,  as  we  have  before  said,  all  of  the  States, 
except  North  Carolina  and  Georgia,  had  made 
the  cession  before  the  Constitution  was  adopted, 
according  to  the  resolution  of  Congress  of 
October  10,  1780.  The  claims  of  other  States, 
that  the  unappropriated  lands  in  these  two 
States  should  be  applied  to  tne  common  liene- 
fit,  in  like  manner,  was  still  insisted  on,  but  re- 
fused by  the  States.  And  this  memlier  of  the 
clause  in  question  evidently  applies  to  them, 
and  can  apply  to  nothing  else.  It  was  to  ex- 
clude the  conclusion  that  .either  party,  by 
adopting  the  Constitution,  would  surrender 
what  they  deemed  their  rights.  And  when 
»I4 


the  latter  provision  relates  so  obviously  to  th* 
unappropriated  lands  not  yet  ceded  by  the 
States,  and  tite  first  clause  makes  provision  for 
those  then  actually  ceded,  it  is  *impne-  [*4S8 
sible,  by  any  just  rule  of  construction,  to  make 
the  first  provision  general,  and  extend  to  all 
territories,  which  the  Federal  Government 
might  in  any  way  afterwards  acquire,  when 
the  latter  is  plainly  and  unequivocally  confined 
to  a  particular  territory;  which  was  a  part  of 
the  same  controversy,  and  involved  in  the  same 
dispute,  and  depended  upon  the  same  principles. 
The  union  of  the  two  provisions  in  the  same 
clause  shows  that  they  were  kindred  subjects, 
and  that  the  whole  clause  is  local,  and  relates 
only  to  lands,  within  the  limits  of  the  United 
States,  which  had  been  or  then  were  claimed  by 
a  State;  and  that  no  other  Territory  was  in 
the  mind  of  the  franiers  of  the  Constitution,  or 
intended  to  be  embraced  in  it.  Upon  any  other 
construction  it  would  be  impossible  to  account 
for  the  insertion  of  the  last  provision  in  the 
place  where  it  is  found,  or  to  comprehend  why, 
or  for  what  object,  it  was  associated  with  the 
previous  provision. 

This  view  of  the  subject  is  confirmed  by  the 
manner  in  which  the  present  Government  of 
the  United  States  dealt  with  the  subject  as 
soon  as  it  came  into  existence.  It  must  be 
borne  in  mind  that  the  same  States  that  formed 
the  Confederation  also  formed  and  adopted  the 
new  government,  to  which  so  large  a  portion 
of  their  former  sovereign  powers  were  surren- 
dered. It  must  also  be  borne  in  mind  that  all 
of  these  same  States  which  had  then  ratified 
the  new  Constitution  were  represented  in  the 
Congress  which  passed  the  first  law  for  the 
government  of  this  territory;  and  many  of  the 
members  of  that  legislative  body  had  been 
deputies  from  the  States  under  the  Confedera- 
tion— had  united  in  adopting  the  Ordinance  of 
1787,  and  assisted  in  forming  the  new  govern- 
ment under  which  they  were  then  acting,  and 
whose  powers  they  were  then  exercising.  And 
it  is  obvious  from  the  law  they  passed  to  carry 
into  effect  the  principles  and  provisions  of  the 
Ordinance,  that  they  regarded  it*as  the  Act  of 
the  States  done  in  the  exercise  of  their  legiti- 
mate powers  at  the  time.  The  new  government 
took  the  territory  as  it  found  it,  in  the  condi- 
tion in  which  it  was  transferred,  and  did  not 
attempt  to  undo  anything  that  had  been  done. 
And  among  the  earliest  laws  passed  under  the 
new  government,  is  one  reviving  the  Ordinance 
of  1787,  which  had  become  inoperative  and  a 
nullity  upon  the  adoption  of  the  Constitution. 
This  law  introduces  no  new  form  or  principles 
for  its  government,  but  recites,  in  the  preamble, 
that  it  is  passed  in  order  that  this  Ordinance 
may  continue  to  have  full  efl'ect,  and  proceeds 
to  make  only  those  rules  and  regulations  which 
were  needful  to  adapt  it  to  the  new  govern- 
ment, into  whose  hands  the  power  had  fallen. 
It  appears,  therefore,  that  this  Congress  regard- 
ed the  purposes  *to  which  the  land  in  [*430 
this  territory  was  to  be  applied,  and  the  form 
of  government  and  principles  of  jurisprud><n(M> 
which  were  to  prevail  there,  while  it  reniainrd 
in  the  territorial  state,  as  already  deterniine<l 
on  by  the  States  when  they  had  full  power  and 
right  to  make  the  decision;  and  that  the  new 
government,  having  received  it  in  this  condi- 
tion, ought  to  carry  substantially  into  effect  tbe 
plans  and  principles  which  had  been  previousl| 
adopted  by  the  States,  and  which  no  doubt  the 

.  ,...,.,»*,  .H..W. 


.1866. 


Dbbo  Scott  v.  Uanditobo. 


393-«33 


iStotM  uiticip«ted  when  they  surrendered  their 
power  to  the  new  government.  And  if  we  re- 
gard this  clause  of  the  Constitution  as  pointing 
to  this  Territory,  with  a  territorial  government 
already  established  in  it,  which  had  boon  ceded 
to  the  States  for  tlie  purposes  hereinbefore 
mentioned — every  word  in  it  is  perfectly  appro- 
priate and  easily  understood,  and  the  provi- 
•ious  it  contains  are  in  perfect  harmony  with 
the  obiects  for  which  it  was  ceded,  and  with  the 
condition  of  its  government  as  a  Territory  at 
the  time.  We  can,  then,  easily  account  for  the 
manner  in  which  the  first  Ck>ngres8  legislated 
on  the  subject — and  can  also  understand  why 
this  power  over  the  Territory  was  associated 
in  the  same  clause  with  the  other  property  of 
the  United  States,  and  subjected  to  the  like 
power  of  making  needful  rules  and  regulations. 
But  if  the  clause  is  construed  in  the  expanded 
sense  contended  for,  so  as  to  embrace  any  terri- 
tory acquired  from  a  forei^  nation  by  the 
present  government,  and  to  give  it  in  such  terri- 
tory a  despotic  and  unlimited  power  over  pcr- 
oons  and  property,  such  as  the  confederated 
States  might  exercise  in  their  common  prop- 
erty, it  would  be  difficult  to  account  for  the 
phraseology  used,  when  compared  with  other 
grants  of  power — and  also  for  its  association 
with  the  other  provisions  in  the  same  clause. 

The  Constitution  luis  always  been  remarkable 
for  the  felicity  of  its  arrangement  of  different 
subjects,  and  the  perspicuity  and  appropriate- 
ness of  the  language  it  uses.  But  if  this  clause 
is  construed  to  extend  to  territory  acquired  by 
the  present  government  from  a  foreign  nation, 
outside  of  the  limits  of  any  charter  from  the 
British  Government  to  a  Colony,  it  would  be 
difRcult  to  say,  why  it  was  deemed  necessary 
to  give  the  government  the  power  to  sell  any 
vacant  lands  belonging  to  the  sovereignty 
which  might  be  found  within  it;  and  if  this 
was  necessary,  why  the  grant  of  this  power 
ahould  precede  the  power  to  legislate  over  it 
and  establish  a  government  there;  and  still 
more  difficult  to  say,  why  it  was  deemed  neces- 
sary Bo  specially  and  particularly  to  grant  the 
power  to  make  needful  rules  and  regulations  in 
relation  to  any  personal  or  movable  property 
it  might  acquire  there.  For  the  words,  "other 
property,"  necessarily,  by  every  icnown  rule  of 
440*]  interpretation,  must  mean  'property  of 
a  different  description  from  territory  or  land. 
And  the  diffieulty  would  perhaps  be  insur- 
mountable in  endeavoring  to  account  for  the 
last  member  of  the  sentence,  which  provides 
that  "nothing  in  this  Constitution  shall  be  so 
construed  as  to  prejudice  any  claims  of  the 
United  States  or  any  particular  State,"  or  to 
say  how  any  particular  State  could  have  claims 
in  or  to  a  Territory  ceded  by  a  foreign  govern- 
ment, or  to  acoount  for  associating  this  provi- 
sion with  the  preceding  provisions  of  the  clause, 
with  which  it  would  appear  to  have  no  connec- 
tion. 

The  words  "needful  rules  and  regulations" 
would  seem,  also,  to  have  been  cautiously  used 
for  some  definite  object.  They  are  not  the 
words  usually  employed  by  statesmen,  when 
they  mean  to  give  the  powers  of  sovereignty,  or 
to  establish  a  government,  or  to  authorize  its 
establishment.  Thus,  in<the  law  to  renew  and 
keep  alive  the  Ordinance  of  1787,  and  to  re- 
establish the  government,  the  title  of  the  law 
is:  "An  Act  to  provide  for  the  government  of 
the  territory  northwest  of  the  River  Ohio."  And 
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in  the  Constitution,  when  granting  the  power 
to  legislate  over  the  territory  that  may  be 
selected  for  the  scat  of  government  independ- 
ently of  a  state,  it  does  not  say  Congress  shall 
have  power  "to  make  all  needful  rules  and 
regulations  respecting  the  territory;"  but'  it 
declares  that  "Congn-ss  slutll  have  power  to 
exercise  exclusive  legislation  in  all  cases  what- 
soever over  such  District  (not  exceeding  ten 
miles  square)  as  may,  by  cession  of  particular 
States  and  the  acceptance  of  Congress,  become 
the  seat  of  the  Government  of  the  United 
States. 

The  words  "rules  and  regulations"  are  usu- 
ally employed  in  the  Constitution  in  speaking 
of  some  particular  specified  power  which  it 
means  to  confer  on  the  government,  and  not,  as 
we  have  seen,  when  granting  general  powers  of 
legislation.  As,  for  example,  in  the  particular 
power  of  Congress  "to  make  rules  for  the  gov- 
ernment and  regulation  of  the  land  and  naval 
forces,  or  the  particular  and  speciflc  power 
to  regulate  commerce;"  "to  establish  an  uni- 
form rule  of  naturalization;"  "to  coin  money 
and  regulate  the  value  thereof."  And  to 
construe  the  words  of  which  we  are  speaking  ait 
a  general  and  unlimited  grant  of  sovprcignty 
over  territories  which  the  government  might 
afterwards  acquire,  is  to  use  them  in  a  sense 
and  for  a  purpose  for  which  they  were  not 
used  in  any  other  part  of  the  instrument.  But 
if  confined  to  a  particular  territory,  in  which 
a  government  and  laws  had  already  been  estab- 
lished, but  which  would  require  some  altera- 
tions to  adapt  it  to  the  new  government,  the 
words  are  peculiarly  applicable  and  appropriate 
for  that  purpose. 

*Tbe  necessity  of  this  special  provi-  [*441 
sion  in  relation  to  property  and  the  rights  or 
property  held  in  common  by  the  confederated 
State,  IS  illustrated  by  the  1st  clause  of  the 
6th  article.  This  clause  provides  that  "all 
debts,  contracts  and  engagements  entered  into 
before  the  adoption  of  this  Constitution,  shall 
be  as  valid  against  the  United  States  under  this 
government  as  under  the  Confederation."  This 
provision,  like  the  one  under  consideration,  was 
indispensable  if  the  new  Constitution  was 
adopted.  The  new  government  was  not  a  mere 
change  in  a  dynasty,  or  in  a  form  of  govern- 
ment, leaving  the  nation  or  sovereignty  the 
same,  and  clothed  with  all  the  rights,  and 
bound  by  all  the  obligations  of  the  preceding 
one.  But,  when  the  present  United  States  came 
into  existence  under  the  new  government,  it 
was  a  new  political  body,  a  new  nation,  then 
for  the  first  time  taking  its  place  in  the  fam- 
ily of  nations.  It  took  nothing  by  succession 
from  the  Confederation.  It  had  no  right,  as  its 
successor,  to  any  property  or  rights  of  proper^ 
which  it  had  acquired,  and  was  not  Iwble  for 
any  of  its  obligations.  It  was  evidently  viewed 
in  this  light  by  the  f  ramers  of  the  Constitution. 
And  aa  the  several  States  would  cease  to  exist 
in  their  former  confederated  character  upon 
the  adoption  of  the  Constitution,  and  could  not, 
in  that  character,  again  assemble  together, 
special  provisions  were  indispensable  to  trans- 
fer to  the  new  government  the  property  and 
rights  which  at  that  time  they  nela  in  com- 
mon; and  at  the  same  time  to  authorice  it  to 
lay  taxes  and  appropriate  money  to  pay  the 
common  debt  which  they  had  contracted;  and 
this  power  could  only  be  given  to  it  by  special 
provision,  in  the  Co'»«"'««'»-GoOQlCi5 
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The  clause  in  relation  to  the  territory  and 
other  property  of  the  United  States  provided 
for  th<>  first,  and  the  clause  last  quoted  provid- 
ed for  the  other.  They  have  no  connection 
vith  the  general  powers  and  rights  of  sover- 
eignty delegated  to  the  new  Kovernment,  and 
can  neither  enlarge  nor  diminish  them.  They 
were  inserted  to  meet  a  present  emergency,  and 
not  to  regulate  its  powers  as  a  government. 

Indeed,  a  similar  provision  was  deemed  nec- 
essary, in  relation  to  treaties  made  by  the  Con- 
federation; and  when  in  the  clause  next  suc- 
ceeding the  one  of  which  we  have  last  spoken, 
it  is  declared  that  treaties  shall  be  the  supreme 
law  of  the  land,  care  is  taken  to  include,  by  ex- 
press words,  the  Treaties  made  by  the  confeder- 
ated States.  The  language  is:  "and  all  treaties 
made,  or  which  shall  be  made,  under  the  au- 
thority of  the  United  States,  shall  be  the  su- 
preme law  of  the  land." 

Whether,  therefore,  we  take  the  particular 
clause  in  question,  by  itself,  or  in  connection 
with  the  other  provisions  of  the  Constitution, 
we  think  it  clear,  that  it  applies  only  to  the 
442*]  particular  'territory  of  which  we  have 
spoken,  and  cannot,  by  any  just  rule  of  In- 
terpretation, be  extended  to  a  territory  which 
the  new  government  might  afterwards  obtain 
from  a  foreign  nation.  Consequently,  the  pow- 
er which  Congress  may  have  lawfully  exercised 
in  this  territory,  while  it  remained  under  a  ter- 
ritorial government,  and  which  may  have  been 
sanctioned  by  judicial  decision,  can  furnish  no 
justincation  and  no  argument  to  support  a  simi- 
lar exercise  of  power  over  territory  afterwards 
acquired  by  the  Federal  Government.  We  put 
aside,  therefore,  any  argument,  drawn  from 
precedents,  showing  the  extent  of  the  power 
which  the  general  government  exercised  over 
slavery  in  this  territory,  as  altogether  inap- 
plicable to  the  case  before  us. 

But  the  case  of  The  American  and  Ocean  Tn- 
surance  Companies  v.  Canter,  1  Pet.  611,  has 
been  quoted  as  establishing  a  different  construc- 
tion of  this  clause  of  the  Constitution.  There 
is,  however,  not  the  slightest  conflict  between 
the  opinion  now  given  and  the  one  referred  to; 
and  it  is  only  by  taking  a  single  sentenv.e  out  of 
the  latter  and  separatmg  it  from  the  context, 
that  even  an  appearance  of  conflict  can  be 
shown.  We  need  not  comment  on  such  a  mode 
of  expounding  an  opinion  of  the  court.  In- 
deed it  most  commonly  misrepresents  instead  of 
expounding  it.  And  this  is  fully  exemplifl-'d 
in  the  case  referred  to,  where,  if  one  sen- 
tence is  taken  by  itself,  the  opinion  would 
appear  to  be  in  direct  conflict  with  that  now 
given;  but  the  words  which  immediately  follow 
that  sentence  show  that  the  court  did  not  mean 
to  decide  the  point,  but  merely  affirmed  the 
power  of  Congress  to  establish  a  government  in 
the  Territory,  leaving  it  an  open  question, 
whether  that  power  was  derived  from  this 
clause  in  the  Constitution,  or  was  to  be  neces- 
sarily inferred  from  a  power  to  acquire  terri- 
tory by  cession  from  a  foreign  government. 
The  opinion  on  this  part  of  the  case  is  short, 
and  we  give  the  whole  of  it  to  show  how  well 
the  selection  of  a  single  sentence  is  calculated 
to  mislead. 

The  passage  referred  to  is  in  page  542,  in 
which  the  court,  in  speaking  of  the  power  of 
Congress  to  establish  a  territorial  government 
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in  Florida  until  it  should  become  a  State,  uses- 
the  following  language: 

"In  the  meantime  Florida  continues  to  be  a 
Territory  of  the  United  States,  governed  by 
that  clause  of  the  Constitution  which  empowers 
Congress  to  make  all  needful  rules  and  regula- 
tions respecting  the  territory  or  other  property 
of  the  United  States.  Perhaps  the  power  of 
governing  a  territory  belonging  to  the  United 
States,  whieh  has  not,  by  Iteconiing  a  Stnte,  ac- 
quired the  means  of  self-government,  may  re- 
sult necessarily  from  the  facts  that  it  is  not 
within  the  jurisdiction  of  any  particular 
'State,  and  is  within  the  power  anil  Ju-  ['443 
risdiction  of  the  United  States.  The  right  to 
govern  may  be  the  inevitable  coii«piiiK'iice  of 
the  right  to  acquire  territory.  Whichever  may 
be  the  source  from  which  the  power  is  deriv^, 
the  possession  of  it  is  unquestionable." 

It  is  thus  clear,  from  the  whole  opinion  on 
this  point,  that  the  court  did  not  mean  to  de- 
cide whether  the  power  was  derived  from  the 
clause  in  the  Constitution,  or  was  the  necessary 
consequence  of  the  right  to  acquire.  They  do 
decide  that  the  power  in  Congress  is  unques- 
tionable, and  in  tliis  we  entirely  concur,  and 
nothing  will  be  found  in  this  opinion  to  the  con- 
trary. The  power  stands  firmly  on  the  latter 
alternative  put  by  the  court,  that  is,  as  "the 
inevitable  consequence  of  the  right  to  acquire 
territory." 

And  what  still  more  clearly  demonstrates 
that  the  court  did  not  mean  to  decide  the  ques- 
tion, but  leave  it  open  for  future  considera- 
tion, is  the  fact  that  the  case  was  decided  in 
the  Circuit  Court  by  Mr.  Justice  Johnson,  and 
his  decision  was  aflirmed  by  the  Supreme  Court. 
His  opinion  at  the  Circuit  is  given  in  full  in 
a  note  to  the  case,  and  in  that  opinion  he  statea, 
in  explicit  terms,  that  the  clause  of  the  Consti- 
tution applies  only  to  the  territory  then  within 
the  limits  of  the  United  States,  and  not  to  Flor- 
ida, which  had  been  acquired  by  cession  from 
Spain.  This  part  of  his  opinion  will  be  found 
in  the  note  in  page  617  of  the  report.  But  he 
docs  not  dissent  from  the  opinion  of  the  Su- 
preme Court ;  thereby  showing  that,  in  his  judg- 
ment, as  well  as  that  of  the  court,  the  case  be- 
fore them  did  not  call  for  a  derision  on  that 
particular  point,  and  the  court  abstained  from 
deciding  it.  And  in  a  part  of  its  opinion  sub- 
sequent to  the  passage  we  have  quoted,  where 
the  court  speak  of  the  lepislative  power  of  Con- 
gress in  Florida,  they  still  speak  with  the  same 
reserve.  And  in  page  546,  speaking  of  the  pow- 
er of  Congress  to  authorize  the  Territorial 
Legislature  to  establish  courts  there,  the  court 
say:  "They  are  legislative  courts,  created  in 
virtue  of  the  general  right  of  sovereip^ty  whieh 
exists  in  the  government,  or  in  virtue  of  that 
clause  which  enables  Congress  to  make  all  need- 
ful rules  and  regulations  respecting  the  terri- 
tory belonging  to  the  United  States." 

It  has  been  said  that  the  construction  given 
to  this  clause  is  new,  and  now  for  the  first 
time  brought  forward.  The  case  of  which  we 
are  speaking,  and  which  has  been  so  much  dis- 
cussed, shows  that  the  fact -is  otherwise.  It 
shows  that  precisely  the  same  question  came 
before  Mr.  Justice  Johnson,  at  his  circuit,  thir- 
ty years  ago — was  fully  considered  by  him, 
and  the  same  construction  given  to  the  clause 
in  the  Constitution  which  is  now  given  by  this 
court.    And  that  upon  an  appeal  'from  ['444 
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his  decision  the  same  question  was  brought  be- 
fore tliis  court,  but  was  not  decided  because  a 
decision  upon  it  waa  not  required  by  the  case 
bel'ore  the  court. 

There  is  another  sentence  in  the  opinion 
which  has  l>efn  commented  on,  which  even  in 
a  slill  more  strilcing  manner  shows  how  one 
may  mislead  or  be  misled  by  taking  out  a 
single  sentence  from  the  opinion  of  a  court, 
and  leaving  out  of  view  what  precedes  and  fol- 
lows. It  is  in  jMigc  540,  near  the  close  of  the 
opinion,  in  which  the  court  say:  "In  legislating 
for  them"  (the  Territories  of  the  United 
States),  "Congress  exercises  the  combined  pow- 
ers of  the  general  and  of  a  state  government." 
And  it  is  said,  that  as  a  State  may  unques- 
tionably prohibit  slavery  within  its  territory, 
this  sentence  decides  in  effect  that  Congress 
may  do  the  same  in  a  Territory  of  the  United 
States,  exercising  there  the  powers  of  a  State, 
as  well  as  the  power  of  the  general  government. 

The  examination  of  this  passage  in  the  case 
referred  to,  would  be  more  appropriate  when 
we  come  to  consider  in  another  part  of  this 
opinion  what  power  Congress  can  constitution- 
ally exercise  in  a  Territory,  over  the  rights  of 
person  or  rights  of  property  of  a  citizen.  But, 
as  it  is  in  the  same  case  with  the  passage  we 
have  before  commented  on,  we  dispose  of  it  now, 
as  it  will  save  the  court  from  the  necessity  of 
referring  again  to  the  case.  And  it  will  be 
seen  upon  reading  the  page  in  which  this  sen 
tcnce  is  found,  that  it  has  no  reference  what 
ever  to  the  power  of  Congress  over  rights  of 
person  or  rights  of  property — but  relates  al- 
together to  the  power  of  establishing  judicial 
tribunals  to  administer  the  laws  constitutional- 
ly passed,  and  defining  the  jurisdiction  they 
may  exercise. 

The  law  of  Congress  establishing  a  territorial 
government  in  Florida,  provided  that  the  Leg- 
islature of  the  Territory  should  have  legislative 
powers  over  "all  rightful  objects  of  legislation; 
but  no  law  should  be  valid  which  was  incon- 
sistent with  the  laws  and  Constitution  of  the 
United  States." 

Under  the  power  thus  conferred,  the  Legis- 
lature of  Florida  passed  an  Act,  erecting  a 
tribunal  at  Key  West  to  decide  cases  of  salvage. 
And  in  the  case  of  which  we  are  speaking,  the 
question  arose  whether  the  Territorial  Legisla- 
ture could  be  authorized  by  Congress  to  estab- 
lish such  a  tribunal,  with  such  powers;  and  one 
of  the  parties,  among  other  objections,  insisted 
that  Congress  could  not  under  the  Constitution 
authorize  the  Legislature  of  the  Territory  to  es- 
tablish such  a  tribunal  with  such  powers,  but 
that  it  must  be  established  by  Congress  itself; 
and  that  a  sale  of  cargo  made  under  its  order, 
to  pay  salvors,  was  void,  as  made  without  legal 
authority,  and  passed  no  property  to  the  pur- 
chaser. 

4-15*]  *It  is  in  disposing  of  this  objection  that 
the  sentence  relied  on  occurs,  and  the  court  be- 
gin that  part  of  the  opinion  by  stating  with 
great  precision  the  point  which  they  are  about 
to  decide. 

They  say:  "It  has  been  contended  that  by 
the  Constitution  of  the  United  States,  the  ju- 
dicial power  of  the  United  States  extends  to 
all  cases  of  admiralty  and  maritime  jurisdic- 
tion; and  that  the  whole  of  the  judicial  power 
must  be  vested  'in  one  Supreme  Court,  and  in 
15  L..  ea. 


such  inferior  courts  as  Congress  shall  from  timn 
to  time  ordain  and  establish.  Uence  it  has 
been  argued  that  Congress  cannot  vest  ad- 
miralty jurisdiction  in  courts  created  by  the 
Territorial  Legislature." 

And  after  thus  clearly  stating  the  point  be- 
fore them,  and  which  they  were  about  to  de- 
cide, they  proceed  to  show  that  these  territorial 
tribunals  were  not  constitutional  courts,  but 
merely  legislative,  and-  that  Congress  might, 
therefore,  delegate  the  power  to  the  territorial 
government  to  establish  the  court  in  question; 
and  they  conclude  that  part  of  the  opinion  in 
the  following  words:  "Although  admiralty  ju- 
risdiction can  be  exercised  in  the  states  in  thoso 
courts  only  which  are  established  in  pursuance 
of  the  3d  article  of  the  Constitution,  the  same 
limitation  does  not  extend  to  the  Territories. 
In  legislating  for  them.  Congress  exercises  the 
combined  powers  of  the  general  and  state  gov- 
ernments." 

Thus  it  will  be  seen  by  these  quotations  from 
the  opinion,  that  the  court,  after  stating  the 
question  it  was  about  to  decide,  in  a  manner  too 
plain  to  be  misunderstood,  proceeded  to  decide 
it,  and  announced,  as  the  opinion  of  the  tri- 
bunal, that  in  organizing  the  Judicial  Depart- 
ment of  the  government  in  a  Territory  of  the 
United  States,  Congress  does  not  act  under, 
and  is  not  restricted  by,  the  3d  article  in  tiie 
Constitution,  and  is  not  bound,  in  a  Territory, 
to  ordain  and  establish  courts  in  which  the 
judges  hold  their  offices  during  good  behavior; 
but  may  exercise  the  discretionary  power  which 
a  state  exercises  in  establishing  its  judicial  de- 
partment, and  regulating  the  jurisdiction  of  its 
courts,  and  may  authorize  the  territorial  gov- 
ernment to  establish,  or  may  itself  establish, 
'courts  in  which  the  judges  hold  their  offices  for 
a  term  of  years  only,  and  may  vest  in  them  ju- 
dicial power  upon  subjects  confided  to  the  ju- 
diciary of  the  United  States.  And  in  doing 
this,  Congress  undoubtedly  exercises  the  com- 
bined power  of  the  general  and  a  state  gov- 
ernment. It  exercises  the  discretionary  power 
of  a  state  government  in  authorizing  the  es- 
tablishment of  a  court  in  which  the  judges 
hold  their  appointments  for  a  term  of  year* 
only,  and  not  during  good  behavior;  and  it  ex- 
ercises the  power  of  the  general  government 
in  investing  that  'court  with  admiralty  [*446 
jurisdiction,  over  which  the  general  government 
bad  exclusive  jurisdiction  in  the  Territory. 

No  one,  we  presume,  will  question  the  cor- 
rectness of  that  opinion;  nor  is  there  anything 
in  conflict  with  it  in  the  opinion  now  pven. 
The  point  decided  in  the  case  cited  has  no  rela- 
tion to  the  question  now  before  the  court.  That 
depended  on  the  construction  of  the  3d  article 
of  the  Constitution,  in  relation  to  the  judiciary 
of  the  United  States,  and  the  power  which  Con- 
gress might  exercise  in  a  territory  in  organis- 
ing the  Judicial  Department  of  the  government. 
The  case  before  us  depends  upon  other  and  dif- 
ferent provisions  of  the  Constitution,  altogether 
separate  and  apart  from  the  one  above  men- 
tioned. The  question  as  to  what  courts  Con- 
gress may  ordain  or  establish  in  a  territory  to 
administer  laws  which  the  Constitution  author- 
izes it  to  pass,  and  what  laws  it  is  or  is  not 
authorized  by  the  Constitution  to  pass,  are 
widely  different — are  regulated  by  different  and 
separate  articles  of  the  Constitution,  and  stand 
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upon  different  principles.  And  we  are  satisfied 
that  no  one  who  reads  attentively  the  page  in 
Peters'  Reports  to  which  we  have  referred,  can 
suppose  that  the  attention  of  the  court  was 
drawn  for  a  moment  to  the  question  now  before 
this  court,  or  that  it  meant  in  that  case  to  say 
that  Congress  had  a  right  to  prohibit  a  citizen 
of  the  United  States  from  taking  any  property 
which  he  lawfully  held, '  into  a  Territory  of 
the  United  States. 

This  brings  us  to  examine  by  what  provi- 
sion of  the  Constitution  the  pi-esent  Federal 
Uovernmcnt  under  its  delegated  and  restricted 
powers,  is  authorized  to  acquire  territory  out- 
side of  the  original  limits  of  the  United  States, 
and  what  powers  it  may  exercise  therein  over 
the  person  or  property  of  a  citizen  of  the 
United  States,  while  it  remains  a  territory,  and 
until  it  shall  be  admitted  as  one  of  the  States 
of  the  Union. 

There  is  certainly  no  power  given  by  the 
Constitution  to  the  Federal  Government  to  es- 
tablish or  maintain  Colonies  bordering  on  the 
United  States  or  at  a  distance,  to  be  ruled  and 
governed  at  its  own  pleasure;  nor  to  enlarge  its 
territorial  limits  in  any  way,  except  by  the  ad- 
mission of  new  States.  That  power  is  plainly 
given;  and  if  a  new  State  is  admitted  it  needs 
no  further  legislation  by  Congress,  because  the 
Constitution  itself  defines  the  relative  rights 
and  powers  and  duties  of  the  State,  and  the 
citizens  of  the  State,  and  the  Federal  Govern- 
ment. But  no  power  is  given  to  acquire  a 
Territory  to  be  held  and  governed  permanently 
in  that  character. 

And  indeed  the  power  exercised  by  Congress 
to  acquire  territory  and  establish  a  government 
there,  according  to  its  own  unlimited  discretion, 
was  viewed  with  great  jealously  by  the 
447*]  'leading  statesmen  of  the  day.  And  in 
the  Federalist,  No.  38,  written  by  Mr.  Madison, 
he  speaks  of  the  acquisition  of  the  Northwest- 
em  Territory  by  the  confederated  States,  by 
the  cession  from  Virginia  and  the  establishment 
of  a  government  there,  as  an  exercise  of  power 
not  warranted  by  the  Articles  of  Confederation, 
and  dangerous  to  the  liberties  of  the  people. 
And  he  urges  the  adoption  of  the  Constitution 
as  a  security  and  safeg^rd  against  such  an 
exercise  of  power. 

We  do  not  mean,  however,  to  question  the 
power  of  Congress  in  this  respect.  The  power 
to  expand  the  territory  of  the  United  States  by 
the  admission  of  new  States  is  plainly  given; 
and  in  the  construction  of  this  power  by  all  the 
departments  of  the  government,  it  has  been 
held  to  authorize  the  acquisition  of  territory, 
not  fit  for  admission  at  the  time,  but  to  be  ad- 
mitted as  soon  as  its  population  and  situation 
would  entitle  it  to  admission.  It  is  acquired 
to  become  a  State,  and  not  to  be  held  as  a  col- 
ony and  governed  by  Congress  with  absolute 
authority;  and  as  the  propriety  of  admitting  a 
new  State  is  committed  to  the  sound  discre- 
tion of  Congress,  the  power  to  acquire  territory 
for  that  purpose,  to  be  held  by  the  United  States 
until  it  is  in  a  suitable  condition  to  become  a 
state  upon  an  equal  footing  with  the  other 
States,  must  rest  upon  the  same  discretion.  It 
is  a  question  for  the  Political  Department  of 
the  government,  and  not  the  judicial;  and 
whatever  the  Political  Department  of  the  gov- 
ernment shall  recognize  as  within  the  limits  of 
till'  United  State*,  the  Judicial  Department  ia 
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also  bound  to  recognize,  and  to  administer  in  it 
the  laws  of  the  United  States,  so  far  as  they 
apply,  and  to  maintain  in  the  territory  the  au- 
thority and  rights  of  the  government;  and  also 
the  personal  rights  and  rights  of  property  of  in- 
dividual citizens,  as  secured  by  the  Constitu- 
tion. All  we  mean  to  say  on  this  point  is,  that, 
as  there  is  no  express  regulation  in  the  Con- 
stitution defining  the  power  which  the  general 
government  may  exercise  over  the  person  or 
property  of  a  citizen  in  a  territory  thus  ac- 
quired, the  court  must  necessarily  look  to  the 
provisions  and  principles  of  the  Constitution,, 
and  its  distribution  of  powers,  for  the  rules  and 
principles  by  which  its  decision  must  be  gov- 
erned. 

Taking  this  rule  to  guide  us,  it  may  be  safely 
assumed  that  citizens  of  the  United  States  who 
migrate  to  a  territory  belonging  to  the  people 
of  the  United  States,  ca>inot  be  ruled  as  mere 
colonists,  dependent  upon  the  will  of  the  gen- 
eral government,  and  to  be  governed  by  any 
laws  it  may  think  proper  to  impose.  The  prin- 
ciple upon  which  our  governments  rest,  and  up- 
on which  alone  they  continue  to  exist,  is  tlie 
union  of  States,  sovereign  and  independent 
within  their  own  limits  in  'their  inter-  [*44ft 
nal  and  domestic  concerns,  and  bound  together 
as  one  people  by  a  general  government,  posses- 
ing  certain  enumerated  and  restricted  powers,, 
delegated  to  it  by  the  people  of  the  several 
States,  and  exercising  supreme  authority  with- 
in the  scope  of  the  powers  granted  to  it, 
throughout  the  dominion  of  the  United  States. 
A  power,  therefore,  in  the  general  govern- 
ment to  obtain  and  hold  Colonies  and  depend- 
ent Territories,  over  which  they  might  legis- 
late without  restriction,  would  be  inconsistent 
with  its  own  existence  in  its  present  form. 
Whatever  it  acquires,  it  acquires  for  the  benefit 
of  the  people  of  the  several  States  who  created 
it.  It  is  their  trustee  acting  for  them,  and 
charged  with  the  duty  of  promoting  the  in- 
terests of  the  whole  people  of  the  Union  in  the 
exercise  of  the  powers  specifically  granted. 

At  the  time  when  the  Territory  in  question 
was  obtained  by  cession  from  France,  it  con- 
tained no  population  fit  to  be  associated  to- 
gether and  admitted  as  a  State;  and  it  there- 
fore was  absolutely  necessary  to  hold  posses- 
sion of  it  as  a  Territory  belonging  to  the  United 
States  until  it  was  settled  and  inhabited  by  a 
civilized  community  capable  of  self-government, 
and  in  a  condition  to  be  admitted  on  equal 
terms  with  the  other  States  as  a  member  of  the 
Union.  But,  as  we  have  before  said,  it  was 
acquired  by  the  general  government  as  the  rep- 
resentative and  trustee  of  the  people  of  the 
United  States,  and  it  must,  therefore,  be  held  in 
that  character  for  their  common  and  equal 
benefit;  for  it  was  the  people  of  the  several 
States,  acting  through  the  agent  and  represent- 
ative, the  Federal  Government,  who  in  fact  ac- 
quired the  territory  in  question,  and  the  gov- 
ernment holds  it  for  their  common  use  until  it 
shall  be  associated  with  the  other  States  as  a 
member  of  the  Union. 

But  until  that  time  arrives,  it  is  undoubtedly 
necessary  that  some  government  should  be  es- 
tablished, in  order  to  organize  society,  and  to 
protect  the  inhabitants  in  their  persons  and 
property;  and  as  the  people  of  the  United 
States  could  act  in  this  matter  only  through  the 
government  which  represented  them,  and 
^  It  How. 
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through  which  they  spoke  and  acted  when  the 
territory  was  obtained,  it  was  not  only  within 
the  scope  of  its  powers,  but  it  was  its  duty  tu 
pass  such  laws  and  establish  such  a  government 
as  would  enable  those  by  whose  authority  they 
acted  to  reap  the  advantages  anticipated  from 
its  acquisition,  and  to  gather  there  a  population 
which  would  enable  it  to  assume  the  position 
to  which  it  was  destined  among  the  States  of 
the  Union.  The  power  to  acquire,  necessarily 
carries  with  it  the  power  to  preserve  and  apply 
to  the  purposes  for  which  it  was  at-quired.  The 
form  of  government  to  be  established  neces- 
449*]  aarily  rested  in  the  discretion  *of 
Congress.  It  was  their  duty  to  establish  the 
one  that  would  be  best  suited  for  the  protection 
and  security  of  the  citizens  of  the  United  States 
and  other  inhabitants  who  might  be  authorized 
to  take  up  their  abode  there,  and  that  must 
always  depend  upon  the  existing  condition  of 
the  Territory,  as  to  the  number  and  character 
of  its  inhabitants,  and  the  situatiim  in  the  fl'cr- 
ritory.  In  some  cases  a  government,  consisting 
of  persons  appointed  by  the  Federal  Govern- 
ment, would  Vest  subserve  the  interests  of  the 
Territory,  when  the  inhabitants  were  few  and 
scattered,  and  new  to  one  another.  In  other 
instances,  it  would  be  more  advisable  to  com- 
mit the  powers  of  self-government  to  the  peo- 
ple who  had  settled  in  the  territory,  as  being 
the  most  competent  to  determine  what  was 
bcKt  for  their  own  interests.  But  some  form  of 
civil  authority  would  be  absolutely  necessary 
to  organize  and  preserve  civilized  society,  and 
prepare  it  to  become  a  state;  and  what*is  the 
best  form  must  always  depend  on  the  condition 
of  the  territory  at  the  time,  and  the  choice  of 
the  mode  must  depend  upon  the  exercise  of  a 
discretionary  power  by  Congress  acting  within 
the  scope  of  its  constitutional  authority,  and 
not  infringyig  upon  the  rights  of  person  or 
rights  of  property  of  the  citizen  who  might  go 
there  to  reside  or  for  any  other  lawful  purpose. 
It  was  acquired  by  the  exercise  of  this  discre- 
tion and  it  must  be  held  and  governed  in  like 
manner,  until  it  is  fitted  to  be  a  state. 

But  the  power  of  Cong^ress  over  the  person 
or  property  of  a  citizen  can  never  be  a  mare 
discretionary  power  under  our  Constitution  and 
form  of  government.  The  powers  of  the 
government  and  the  rights  and  privileges  of  the 
citizen  are  regulated  and  plainly  defined  by  the 
Constitution  itself.  And  when  the  territory  be- 
comes a  part  of  the  United  States,  the  Federal 
Government  enters  into  possession  in  the  char- 
acter impressed  upon  it  by  those  who  created  it. 
It  enters  upon  it  with  its  powers  over  the  citi- 
zen strictly  defined,  and  limited  by  the  Consti- 
tution, from  which  it  derives  its  own  existence, 
and  by  virtue  of  which  alone  it  continues  to 
exist  and  act  as  a  government  and  sovereignty. 
It  has  no  power  of  any  kind  beyond  it;  and  it 
cannot,  when  it  enters  a  territory  of  the  United 
States,  put  off  its  character,  and  assume  dis- 
cretionary or  despotic  powers  which  the  Con- 
stitution has  denied  to  It.  It  cannot  create  for 
itself  a  new  character  separated  from  the  citi- 
zens of  the  United  States,  and  the  duties  it 
owes  them  under  the  provisions  of  the  Consti- 
tution. The  territory  being  a  part  of  the  Unit- 
ed States,  the  government  and  the  citizen  both 
enter  it  under  the  authority  of  the  Constitution, 
with  their  respective  righta  defined  and  marked 
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out;  and  the  Federal  Government  *can  [*450 
exercise  no  power  over  his  person  or  property, 
beyond  what  that  instrument  confers,  nor  law- 
fully deny  any  right  which  it  has  n-served. 

A  reference  to  a  few  of  the  provisions  of  the 
Constitution  will  illustrate  this  proposition. 

For  example,  no  one,  we  presume,  will  con- 
tend that  Congress  can  make  any  law  in  a 
territory  respecting  the  establishment  of  re- 
ligion or  the  free  exercise  thereof,  or  abridg- 
ing the  freedom  of  speech  or  of  the  press,  or 
the  right  of  the  people  of  the  territory  peace- 
ably to  assemble  and  to  petition  the  govern- 
ment for  the  redress  of  grievances. 

Nor  can  Congress  deny  to  the  people  the 
right  to  keep  and  bear  arms,  nor  the  right  to- 
trial  by  jury,  nor  compel  anyone  to  be  a  wit- 
ness against  himself  in  a  criminal  proceeding. 

These  powers,  and  others  in  relation  to  rights 
of  person,  which  it  is  nut  necessary  here  to 
enumerate,  are,  in  express  and  positive  terms, 
denied  to  the  general  government;  and  the 
rights  of  private  property  have  been  guarded 
with  equal  care.  Thus  the  rights  of  property 
are  united  with  the  rights  of  person,  and  placed 
on  the  same  ground  by  the  fifth  amendment  t» 
the  Constitution,  which  provides  that  no  per- 
son shall  be  deprived  of  life,  liberty  and  prop- 
erty, without  due  process  of  law.  And  an  Act 
of  Congress  which  deprives  a  citizen  of  the 
United  States  of  his  liberty  or  property,  merely 
because  he  came  himself  or  brought  his  prop- 
erty into  a  particular  Territory  of  the  United 
States,  and  who  had  committed  no  offense 
against  the  laws,  could  hardly  be  dignified  with 
the  name  of  due  process  of  law. 

So,  too,  it  will  hardly  be  contended  that 
Congress  could  by  law  quarter  a  soldier  in  a 
house  in  a  territory  without  the  consent  of  the 
owner,  in  time  of  peace ;  nor  in  time  of  war,  but 
in  a  manner  prescribed  by  law.  Nor  could  they 
by  law  forfeit  the  property  of  a  citizen  in  a  ter- 
ritory who  was  convicted  of  treason,  for  • 
longer  period  than  the  life  of  the  person  con- 
victed; nor  take  private  property  for  public  uar 
without  just  compensation. 

The  powers  over  person  and  property .  of 
which  we  speak  are  not  only  not  granted  to 
Congress,  but  are  in  express  terms  denied,  and 
they  are  forbidden  to  exercise  them.  And  this 
prohibition  is  not  confined  to  the  States,  but 
the  words  are  general,  and  extend  to  the  whole 
territory  over  which  the  Constitution  gives  it 
power  to  legislate,  including  those  portions  of 
it  remaining  under  territorial  government,  as 
well  as  that  covered  by  States.  It  is  a  total 
absence  of  power  everywhere  within  the  domin- 
ion of  the  United  States,  and  places  the  citi- 
zens of  a  territory,  so  far  as  these  rights  are 
'concerned,  Qn  the  same  footing  with  [*451 
citizens  of  the  States,  and  guards  them  as  firm- 
ly and  plainly  against  any  inroads  which  the 
general  government  might  attempt,  under  the 
plea  of  implied  or  incidental  powers.  And  if 
Congress  itiself  cannot  do  this — if  it  is  beyond 
the  powers  conferred  on  the  Federal  Govern- 
ment— it  will  be  admitted,  we  presume,  that  it 
could  not  authorize  a  territorial  government  to 
exercise  t  hem.  It  could  confer  no  power  on  any 
local  government,  established  by  its  authority, 
to  violate  the  provisions  of  the  Constitution. 

It  seems,  however,  to  be  supposed,  that  there 
is  a  difference  between  property  in  a  slave  and 
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other  property,  and  that  different  rules  may 
be  applied  to  it  in  expounding  the  Constitution 
of  t>i«  United  States.  And  the  laws  and  usages 
of  nations,  and  the  writings  of  eminent  jurists 
upon  tl>e  relation  of  master  and  slave  and  their 
mutual  rights  and  duties,  and  the  powers 
which  governments  may  exercise  over  it,  have 
l>een  dwelt  upon  in  the  argument. 

But  in  conHidering  the  question  before  us,  it 
must  be  borne  in  mind  that  there  is  no  law  of 
nations  standing  between  the  people  of  the 
United  States  and  their  govemmeni  and  inter- 
fering with  their  relation  to  each  other.  The 
powers  of  the  government,  and  the  rights  of  the 
citizen  under  it,  are  positive  and  practical  regu- 
lations plainly  written  down.  The  people  of 
the  United  States  liave  delegated  to  it  certain 
enumerated  powers,  and  forbidden  it  to  exer- 
cise others.  It  has  no  power  over  the  person  or 
property  of  a  citizen  but  what  the  citizens  of 
the  United  States  have  granted.  And  no  laws 
or  usages  of  other  nations,  or  reasoning  of 
statesmen  or  jurists  upon  the  relations  of  mas- 
ter and  slave,  can  enlarge  the  powers  of  the 
government,  or  take  from  the  citizens  the  rights 
they  have  reserved.  And  if  the  Constitution 
recognizes  the  right  of  property  of  the  master 
in  a  slave,  and  makes  no  distinction  between 
that  description  of  property  and  other  property 
owned  by  a  citizen,  no  tribunal,  actinf;  under 
the  authority  of  the  United  States,  whether  it 
be  legislative,  executive,  or  judicial,  has  a  right 
to  draw  such  a  distinction,  or  deny  to  it  the 
benefit  of  the  provisions  and  guarantees  which 
have  been  provided  for  the  protection  of  private 
property  against  the  encroachments  of  the  gov- 
ernments. 

Now,  as  we  have  already  said  in  an  earlier 
part  of  this  opinion,  upon  a  different  point,  the 
right  of  property  in  a  slave  is  distinctly  and  ex- 
pressly affirmed  in  the  Constitution.  The  right 
to  traffic  in  it,  like  an  ordinary  article  of  mer- 
chandise and  property,  was  guaranteed  to  the 
citizens  of  the  United  States,  in  every  State 
that  might  desire  it,  for  twenty  years.  And 
the  government  in  express  terms  is  pledged  to 
452*]  protect  *it  in  all  future  time,  if  the 
slave  escapes  from  his  owner.  This  is  done  in 
plain  words — too  plain  to  be  misunderstood. 
And  no  word  can  be  found  in  the  Constitution 
which  gives  Congress  a  greater  power  over  slave 
property,  or  which  entitles  property  of  that 
kind  to  less  protection  than  property  of  any 
other  description.  The  -only  power  conferred 
is  the  power  coupled  with  the  duty  of  guard- 
ing and  protecting  the  owner  in  his  rights. 

Upon  these  considerations,  it  is  the  opinion 
of  the  court  that  the  Act  of  Congress  which 
prohibited  a  citizen  from  holding  and  owning 
property  of  this  kind  in  the  territory  of  the 
United  States  north  of  the  line*  therein  men- 
tioned, is  not  warranted  by  the  Constitution, 
and  is  therefore  void;  and  that  neither  Dred 
Scott  himself,  nor  any  of  his  family,  were 
made  free  by  being  carried  into  this  territory; 
even  if  they  had  bron  carried  there  by  the  own- 
er, with  the  intention  of  becoming  a  permanent 
resident. 

We  have  so  far  examined  the  case,  as  it 
stands  under  the  Constitution  of  the  United 
States,  and  the  powers  thereby  delegated  to 
the  Federal  Government. 

But  there  is  another  point  in  the  case  which 
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depends  on  state  power  and  state  law.  And  it 
is  contended,  on  the  part  of  the  plaintiff,  that 
he  is  made  free  by  being  taken  to  Rock  Island, 
in  the  State  of  Illinoi:*,  independently  of  his 
residence  in  the  territory  of  the  United  States; 
and  being  so  made  free  he  was  not  again  re- 
duced to  a  state  of  slavery  by  being  brought 
back  to  Missouri. 

Our  notice  of  this  part  of  the  case  will  be 
very  brief;  for  the  principle  on  which  it  de- 
pends was  decided  in  this  court,  upon  much 
consideration,  in  the  case  of  Strader  et  al.  v. 
Graham,  reported  in  10th  Howard,  82.  In  that 
case,  the  slaves  had  been  taken  from  Kentucky 
to  Ohio,  with  the  consent  of  the  owner,  and 
afterwards  brought  back  to  Kentucky.  And 
this  court  held  that  their  status  or  condition, 
as  free  or  slave,  depended  upon  the  laws  of 
Kentucky,  when  they  were  brought  back  into 
that  State,  and  not  of  Ohio;  and  that  this 
court  had  no  jurisdiction  to  revise  the  judg- 
ment of  a  state  court  upon  its  own  laws.  This 
was  the  point  directly  before  the  court,  and 
the  decision  that  this  court  had  not  jurisdiction, 
turned  upon  it,  as  will  be  seen  by  the  report  of 
the  case. 

So  in  this  case:  as  Scott  was  a  slave  when 
taken  into  the  State  of  Illinois  by  his  owner, 
and  was  there  held  as  such,  and  brought  back 
in  that  character,  his  status,  as  free  or  slave, 
depended  on  the  laws  of  Missouri,  and  not  of 
Illinois. 

It  has,  however,  been  urged  in  the  argu- 
ment, that  by  the  laws  of  Missouri  be  was 
free  on  his  return,  and  that  this  case, 
•therefore,  cannot  be  governed  by  the  [*45S 
case  of  Strader  et  al.  v.  Graham,  where  it  ap- 
peared, by  the  laws  of  Kentucky,  that  the 
plaintiffs  continued  to  be  slaves  on  their  return 
from  Ohio.  But  whatever  doubts  or  opinions 
may,  at  one  time,  have  been  entertained  upon 
this  subject,  we  are  satisfied,  upon  a  careful 
examination  of  all  the  cases  decided  in  the 
State  courts  of  Missouri  referred  to,  tluit  it  is 
now  firmly  settled  by  the  decisions  of  the 
highest  court  in  the  State,  that  Scott  and  his 
family  upon  their  return  were  not  free,  but 
were,  by  the  laws  of  Missouri,  the  property  of 
the  defendant;  and  that  the  Circuit  Court  of 
the  United  States  had  no  jurisdiction,  when,  by 
the  laws  of  the  State,  the  plaintiff  was  a  slave 
and  not  a  citizen. 

Moreover,  the  plaintiff,  it  appears,  brought  a 
similar  action  against  the  defendant  in  the 
State  court  of  Missouri,  claiming  the  freedom 
of  himself  and  his  family  upon  the  same 
grounds  and  the  same  evidence  upon  which  he 
relies  in  the  case  before  the  court.  The  case 
was  carried  before  the  Supreme  Court  of  the 
State;  was  fully  argued  there;  and  that  eourt 
decided  that  neither  the  plaintiff  nor  his  fam- 
ily were  entitled  to  freedom,  and  were  still  the 
slaves  of  the  defendant;  and  reversed  the  judg- 
ment of  the  inferior  State  court,  which  had 
given  a  different  decision.  If  the  plaintilT 
supposed  that  this  judgment  of  the  Supreme 
Court  of  the  State  was  erroneous,  and  that  this 
court  had  jurisdiction  to  revise  and  reverse  it, 
the  only  mode  by  which  he  could  legally  bring 
it  before  this  court  was  by  writ  of  error  direct- 
ed to  the  Supreme  Court  of  the  State,  requir- 
ing it  to  transmit  the  record  to  this  court.  If 
this  had  been  done,  it  is  too  plain  for  argu- 
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ment  that  the  writ  must  have  been  dismissed 
for  want  of  jurisdiction  in  this  court.  The 
case  of  Strader  ct  al.  v.  Graham  is  directly  in 
)>oint;  and,  indeed,  independent  of  any  deci- 
sion, the  language  of  tlie  25th  section  of  tlie 
Act  of  1789  is  too  clear  and  precise  to  admit  of 
controversy. 

Hut  the  plaintiff  did  not  pursue  the  mode 
prescribed  hy  law  for  bringing  the  judgment 
of  a  state  court  before  this  court  for  revision, 
but  sullered  the  case  to  be  remanded  to  the  in- 
ferior State  court,  where  it  is  still  continued, 
and  is,  by  agreement  of  parties,  to  await  the 
judgment  of  this  court  on  the  point.  All  of 
this  appears  on  the  record  before  us  and  by 
the  printed  report  of  the  case. 

And  while  the  case  is  yet  open  and  pending 
in  the  inferor  State  court,  the  plaintiff  goes 
into  the  Circuit  Court  of  the  United  States, 
upon  the  same  case  and  the  same  evidence,  and 
against  the  same  party,  and  proceeds  to  judg- 
ment, and  then  brings  here  the  same  case  from 
the  Circuit  Court,  which  the  law  would  not 
have  permittod  him  to  bring  directly  from  the 
4 5 4* J  'State  court.  And  if  this  court  takes 
jurisdiction  in  this  form,  the  result,  so  far  as 
the  rights  of  the  respective  parties  are  con- 
cerned, is  in  every  respect  substantially  the 
same  as  if  it  had,  in  open  violation  of  law,  en- 
tertained jurisdiction  over  the  judgment  of  the 
State  court  upon  a  writ  of  error,  and  revised 
and  reversed  its  judgment  upon  the  ground  that 
its  opinion  upon  the  question  of  law  was  er- 
roneous. It  would  ill  become  this  court  to 
sanction  such  an  attempt  to  evade  the  law,  or 
to  e.\ercise  an  appellate  power  in  this  circuitous 
way,  which  it  is  forbidden  to  exercise  in  the 
direct  and  regular  and  invariable  forms  of  ju- 
dicial proceedings. 

Upon  the  whole,  therefore,  it  is  the  judgment 
of  this  court,  that  it  appears  by  the  record  be- 
fore us  that  the  plaintiff  in  error  is  not  a  citi- 
zen of  Missouri,  Hn  the  sense  in  which  that 
word  is  used  in  the  Constitution;  and  that 
the  Circuit  Court  of  the  United  States,  for  that 
reason,  had  no  jurisdiction  in  the  case,  and 
could  give  no  judgment  in  it. 

Its  judgment  for  the  defendant  must,  conse- 
quently, be  reversed,  and  a  mandate  issued  di- 
recting the  suit  to  be  dismissed  for  want  of 
jurisdiction. 

Mr.  Justice  Wayne: 

Concurring  as  I  do  entirely  in  the  opinion  of 
the  court,  as  it  has  been  written  and  read  by 
the  Chief  Justice — without  any  qualification  of 
its  reasoning  or  its  conclusions — I  shall  neither 
read  nor  file  an  opinion  of  my  own  in  this 
case  which  I  prepared  when  I  supposed  it  might 
be  necessary  and  proper  for  me  to  do  so. 

The  opinion  of  the  court  meets  fully  and  de- 
cides every  point  which  was  made  in  the  ar- 
gument of  the  case  by  the  counsel  on  either 
.side  of  it.  Nothing  belonging  to  the  case  has 
been  left  undecided,  nor  has  any  point  been 
discussed  and  decided  which  was  not  called  for 
by  the  record,  or  which  was  not  necessary  for 
the  judicial  disposition  of  it,  in  the  way  that 
it  has  been  done,  by  more  than  a  majority  of 
the  court. 

In  doing  this  the  court  neither  sought  nor 
made  the  case.  It  wa«  brought  to  us  in  the 
course  of  the  administration  of  the  laws  which 
Congress  has  enacted,  for  the  review  of  cases 
15  L.  cd. 


from  the  circuit  courts  by  the  Supreme  Court, 

In  our  action  upon  it,  we  have  only  dis- 
charged our  duty  as  a  distinct  and  efficient  de- 
partment of  the  government,  as  the  framers  of 
the  Constitution  meant  the  judiciary  to  be, 
and  as  the  States  of  the  Union  and  the  people 
of  those  States  intended  it  should  be,  when 
they  ratified  the  Constitution  of  the  United 
States. 

The  case  involves  private  rights  of  value, 
and  constitutional  principles  of  the  highest  im- 
portance, about  which  there  had  'be-  [*455 
come  such  a  difference  of  opinion,  that  the 
peace  and  harmony  of  the  country  required  the 
settlement  of  them  by  judicial  decision. 

It  would  certainly  be  a  subject  of  regret, 
that  the  conclusions  of  the  court  have  not  been 
assented  to  by  all  of  its  members,  if  I  did  not 
know  from  its  history  and  my  own  experience 
how  rarely  it  has  happened  that  the  judges 
have  been  unanimous  upon  constitutional  ques- 
tions of  moment,  and  if  our  decision  in  this 
case  had  not  been  made  by  as  large  a  majority 
of  them  as  has  been  usually  had  on  constitu- 
tional questions  of  importance. 

Two  of  the  judges,  Mr.  Justices  McLean  and 
Curtis,  dissent  from  the  opinion  of  the  court. 
A  third,  Mr.  Justice  Nelson,  gives  a  separate 
opinion  upon  a  single  point  in  the  case,  with 
which  I  concur,  assuming  that  the  Circuit 
Court  had  jurisdiction;  but  he  abstains  alto- 
gether from  expressing  any  opinion  upon  the 
8th  section  of  the  Act  of  1820,  known  com- 
monly as  the  Missouri  Compromise  Law,  and 
six  of  us  declare  that  it  was  unconstitutional. 

But  it  has  been  assumed,  that  this  court  has 
acted  extrajudicially  in  giving  an  opinion  upon 
the  8th  section  of  the  Act  of  1820,  because,  «• 
it  has  decided  that  the  Circuit  Court  had  no 
jurisdiction  of  the  case,  this  court  has  no  juris- 
diction to  examine  the  case  upon  its  merits. 

But  the  error  of  such  an  assertion  has  arisen 
in  part  from  a  misapprehension  of  what  ha* 
been  heretofore  decided  by  the  Supreme  Court, 
in  cases  of  a  like  kind  with  that  before  us;  in 
part,  from  a  misapplication  to  the  circuit  courts 
of  the  United  States,  of  the  rules  of  pleading 
concerning  pleas  to  the  jurisdiction  which  pre- 
vail in  common  law  courts;  and  from  its  having 
been  forgotten  that  this  case  was  not  brought 
to  this  court  by  appeal  or  writ  of  error  from  a 
state  court,  but  by  a  writ  of  error  to  the  Cir- 
cuit Court  of  the  United  States. 

The  cases  cited  by  the  Chief  Justice  to  show 
that  this  court  has  now  only  done  what  it  has 
repeatedly  done  before  in  other  cases,  without 
any  question  of  its  correctness,  speak  for  them- 
selves. The  differences  between  the  rules  con- 
cerning pleas  to  the  jurisdiction  in  the  courts 
of  the  United  States  and  common  law  courts 
have  been  stated  and  sustained  by  reasoning 
and  adjudged  cases ;  and  it  has  been  shown  that 
writs  of  error  to  a  state  court  and  to  the  cir- 
cuit courts  of  the  United  States  are  to  be  de- 
termined by  different  laws  and  principles.  In 
the  first,  it  is  our  duty  to  ascertain  if  this  court 
has  jurisdiction,  under  the  25th  section  oi  the 
Judiciary  Act,  to  review  the  case  from  the 
State  court;  and  if  it  shall  be  found  that  it  has 
not,  the  case  is  at  end,  so  far  as  this  court  is 
concerned;  for  our  power  *to  review  the  ['IRd 
case  upon  its  merits  has  been  made,  by  the 
2.5th  section,  to  depend  upon  Hs  having  juris- 
diction; when  it  has  not,  this  court  cannot  criti- 
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cise,  controvert,  or  give  any  opinion  upon  the 
merits  of  a  case  from  a  state  court. 

But  in  a  case  brought  to  this  court,  by  appeal 
or  by  writ  of  error  from  a  circuit  court  of  the 
United  States,  we  begin  a  review  of  it,  not  by 
inquiring  if  this  court  has  jurisdiction,  but  if 
that  court  has  it.  If  the  case  has  been  decided 
by  that  court  upon  its  merits,  but  the  rec- 
ord shows  it  to  be  deficient  in  those  aver- 
ments which  by  the  law  of  the  United  States 
must  be  made  by  tlic  plaintiflf  in  the  action,  to 
give  the  court  jurisdiction  of  his  case,  we  send 
it  back  to  the  court  from  which  it  was  brought, 
with  directions  to  be  dismissed,  though  it  has 
been  decided  there  upon  its  merits. 

So,  in  a  case  containing  tlie  averments  by  the 
plaintiff  wliicli  are  necessary  to  give  the  Circuit 
Court  jurisdiction,  if  the  defendant  shall  file  his 
plea  in  abatement  denying  the  truth  of  them, 
and  the  plaintiff  shall  demur  to  it,  and  the 
court  should  erroneously  sustain  the  plaintift"s 
demurrer,  or  declare  the  plea  to  be  insuflicient, 
and  doing  so  require  the  defendant  to  an- 
swer over  by  a  plea  to  the  merits,  and  shall 
decide  the  case  upon  such  pleading,  this  court 
has  the  same  authority  to  inquire  into  the  ju- 
risdiction of  that  court  to  do  so,  and  to  correct 
its  error  in  that  regard,  that  it  had  in  the  other 
case  to  correct  its  error,  in  trying  a  case  in 
which  the  plaintiff  had  not  made  those  aver- 
ments which  were  necessary  to  give  the  court 
jurisdiction.  In  both  coses  the  recoru  is  re- 
sorted to,  to  determine  the  point  of  jurisdiction, 
but,  as  the  power  of  review  of  cases  from  a 
federal  court,  by  this  court,  is  not  limited  by 
the  law  to  a  part  of  the  case,  this  court  may 
correct  an  error  upon  the  merits;  and  there  is 
the  same  reason  for  correcting  an  erroneous 
judgment  of  the  Circuit  Court,  where  the  want 
of  jurisdiction  appears  from  any  part  of  the 
record,  that  there  is  for  declaring  a  want  of 
jurisdiction  for  a  want  of  necessary  averments. 
Any  attempt  to  control  the  court  from  doing  so 
by  the  technical  common  law  rules  of  pleading 
in  cases  of  jurisdiction,  when  a  defendant  has 
been  denied  his  plea  to  it,  would  tend  to  en- 
large the  jurisdiction  of  the  Circuit  Court,  by 
limiting  this  court's  review  of  its  judgments 
in  that  particular.  But  I  will  not  argue  a 
point  already  so  fully  discussed.  I  have  every 
confidence  in  the  opinion  of  the  court  upon  the 
point  of  jurisdiction,  and  do  not  allow  myself 
to  doubt  that  the  error  of  a  contrary  conclu- 
sion will  be  fully  understood  by  all  who  shall 
read  the  argument  of  the  Chief  Justice. 

I  have  already  said  that  the  opiuion  of  the 
court  has  my  unqualified  assent. 

457*]     "Mr.  Justice  Nelson: 

I  shall  proceed  to  state  the  grounds  upon 
which  I  have  arrived  at  the  conclusion  that  the 
judgment  of  the  court  below  should  be  af- 
firmed. The  suit  was  brought  in  the  court  be- 
low by  the  plaintiff,  for  the  purpose  of  assert- 
ing his  freedom,  and  that  of  Harriet,  his  wife, 
and  two  children. 

The  dcfenilant  pleaded,  in  abatement  to  the 
suit,  that  the  cause  of  action,  if  any,  accrued 
to  the  plaintiff  out  of  the  jurisdiction  of  the 
court,  and  exclusively  within  the  jurisdiction 
of  the  courts  of  the  State  of  Missouri;  for  that 
the  said  plaintiff  is  not  a  citizen  of  the  State 
of  Missouri,  as  alleged  in  the  declaration,  be- 
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cause  he  is  a  negro  of  African  descent;  his  an- 
cestors were  of  pure  African  blood,  and  were 
brought  into  this  country  and  sold  as  negro 
slaves. 

To  this  jilea  the  plaintiff  demurred,  and  the 
defendant  joined  in  demurrer.  The  court  be- 
low sustained  the  demurrer,  holding  tliat  the 
plea  was  insufiicient  in  law  tia  abate  the  suit. 

The  defendant  then  pleaded  over  in  bar  of  the 
action. 

I.  The  general  issue.  2.  That  the  plaintiff 
was  a  negro  slave,  the  lawful  property  of  the 
defendant.  And  3.  That  Harriet,  the  wife  of 
said  plaintiff,  and  the  two  children,  were  the 
lawful  slaves  of  the  said  defendant.  Issue  was 
taken  upon  these  pleas,  and  the  cause  went 
down  to  trial  before  the  court  and  jury,  and 
an  agreed  state  of  facts  was  presented,  upon 
which  the  trial  proceeded,  and  resulted  in  a 
verdict  for  the  defendant,  under  the  instruc- 
tions of  the  court. 

The  facts  agreed  upon  were  substantially  aa 
follows: 

That  in  the  year  1834,  the  plaintiff,  Scott, 
was  a  negro  slave  of  Dr.  Emerson,  who  was  a 
surgeon  in  the  Army  of  the  United  States;  and 
in  that  year  he  took  the  plaintiff  from  the 
State  of  Missouri  to  the  military  post  at  Bock 
Island,  in  the  State  of  Illinois,  and  held  him 
there  as  a  slave  until  the  month  of  April  or 
May,  1836.  At  this  date.  Dr.  Emerson  removed, 
with  the  plaintiff,  from  the  Rock  Island  post  to 
the  military  post  at  Fort  Snclling,  situate  on 
the  west  bank  of  the  Mississippi  River,  in  the 
Territory  of  Upper  Louisiana,  and  north  of  the 
latitude  thirty-six  degrees  thirty  minutes,  and 
north  of  the  State  of  Missouri.  That  he  held 
the  plaintiff  in  slavery  at  Fort  Snelling,  front 
the  last  mentioned  date  until  the  year  1838. 

That  in  the  year  1835,  Harriet,  mentioned 
in  the  declaration,  was  a  negro  slave  of  Major 
Taliaferro,  who  belonged  to  the  Army  of  the 
United  States ;  and  in  that  year  he  took  her  to 
Fort  Snelling,  already  mentioned,  and  kept  her 
there  as  a  slave  until  the  year  1836,  and  then 
sold  and  delivered  her  to  Dr.  Kuierson,  who 
held  her  in  slavery,  at  Fort  Snelling,  until  the 
year  1838.  That  in  the  year  1836  the  plaintiff 
and  Harriet  'were  married,  at  Fort  i'458 
Snclling,  with  the  consent  of  their  master.  The 
two  children,  Eliza  and  Lizzie,  are  the  fruit  of 
this  marriage.  The  first  is  about  fourteen 
years  of  age,  and  was  bom  on  board  the  steam- 
boat Gipspy,  north  of  the  State  of  Missouri, 
and  upon  the  Mississippi  River;  the  other, 
about  seven  years  of  age,  was  bom  in  the  State 
of  Missouri,  at  the  military  post  called  Jefferson 
Barracks. 

In  1838  Dr.  Emerson  removed  the  plaintiff 
Harriet,  and  their  daughter  Eliza,  from  Fort 
Snelling  to  the  State  of  Missouri,  where  they 
have  ever  since  resided.  And  that  before  the 
commenceiupnt  of  this  suit,  they  were  sold  by 
the  Doctor  to  Sandford,  the  defendant,  who  has 
claimed  and  held  tliem  as  slaves  ever  since. 

The  agreed  case  aUo  states  that  the  plaintiff 
brought  a  suit  for  his  freedom,  in  the  Circuit 
Court  of  the  State  of  Missouri,  on  which  a 
judgment  was  rendered  in  his  favor;  but  that, 
on  a  writ  of  error  from  the  Supreme  Court  of 
the  State,  the  judgment  of  the  court  below  waf 
~(>versed,  and  the  cause  remanded  to  the  circuit 
for  a  new  triaL 
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On  elMing  the  testimony  on  the  court  below, 
the  counsel  for  the  plaintiff  prayed  the  court 
to  instruct  the  jury,  upon  the  agreed  state  of 
facts,  that  they  ought  to  And  for  the  plaintiff; 
when  the  court  refused,  and  instructed  them 
that,  upon  the  facts,  the  law  was  with  the  de- 
fendant. 

With  respect  to  the  plea  in  abatement,  which 
went  to  the  citizenship  of  the  plaiiitilT,  and  his 
oompetenoy  to  bring  a  suit  in  the  federal  courts, 
the  common  law  rule  of  pleading  is,  that  upon 
a  judgment  against  the  plea  on  demurrer,  and 
that  the  defendant  answer  over,  and  the  de- 
fendant submits  to  the  judgment,  and  pleads 
over  to  the  merits,  the  plea  in  abatement  is 
deemed  to  be  waived,  and  is  not  afterwards  to 
be  regarded  as  a  part  of  the  record  in  deciding 
upon  tlie  rights  of  the  parties.    There  is  some 

Suestion,  however,  whether  this  rule  of  plead- 
ig  applies  to  the  peculiar  system  and  jurisdic- 
tion of  the  federal  courts.  As,  in  thcso  courts, 
if  the  facts  appearing  on  the  record  show  that 
the  Circuit  C!ourt  had  no  jurisdiction,  its  judg- 
ment will  be  reversed  in  the  appellate  court  for 
that  cause,  and  the  case  remanded  with  direc- 
tions to  be  dismissed. 

In  the  view  we  have  taken  of  the  case,  it  will 
not  be  necessary  to  pasii  upon  this  question, 
and  we  shall  therefore  proceed  at  once  to  an 
examination  of  the  case  upon  its  merits.  The 
question  upon  the  merits,  in  general  terms,  is 
whether  or  not  the  removal  of  the  plaintiff, 
who  was  a  slave,  with  his  master,  from  the 
State  of  Missouri  to  the  State  of  Illinois,  with 
a  view  to  a  temporary  residence,  and  after  such 
459*]  residence  and  'return  to  the  slave  State, 
such  residence  in  the  free  State  works  an  eman- 
cipation. 

As  appears  from  an  agreed  statement  of  facts, 
this  question  has  been  before  the  highest  court 
of  the  State  of  Missouri,  and  a  judgment  ren- 
dered that  this  residence  in  the  free  State  ha« 
no  such  effect;  but,  on  the  contrary,  that  his 
original  condition  continued  imchanged. 

The  court  below,  the  Circuit  rourt  of  the 
United  States  for  Missouri,  in  which  this  suit 
was  afterwards  brought,  followed  the  decision 
of  the  State  court,  and  rendered  a  like  judg- 
ment against  the  plaintiff. 

The  argument  against  these  decisions  is.  that 
the  laws  of  Illinois,  forbidding  slavery  within 
her  territory,  had  the  effect  to  set  the  slave  free 
while  residing  in  that  State,  and  to  impress 
upon  him  the  condition  and  status  of  a  free- 
man; and  that,  by  force  of  these  laws,  this  sta- 
tus and  condition  accompanied  him  on  his  re- 
turn to  the  slave  State,  and  of  consequence  he 
could  not  be  there  held  as  a  slave. 

Thia  question  has  been  examined  in  the 
eonrts  of  several  of  the  slaveholding  States,  and 
different  opinions  expressed  and  conclusions  ar- 
rived at.  We  shall  hereafter  refer  to  some  of 
them,  and  to  the  principles  upon  which  they  are 
founded.  Our  opinion  is,  that  the  question  is 
one  which  belongs  to  each  State  to  decide  for 
itself,  either  by  its  Legislature  or  courts  of  jus- 
tice; and  hence,  in  respect  to  the  ease  before 
na,  to  the  State  of  Missouri — a  question  exdu- 
•irely  of  Missouri  law,  and  which,  when  de- 
t«nnlned  by  that  State,  it  is  the  duty  of  the 
federal  courts  to  follow  it.  In  other  words,  ex- 
cept in  cases  where  the  power  is  restrained  by 
the  Constitution  of  the  Onited  States,  the  law 


of  the  State  is  supreme  over  the  subject  of 
slavery  within  its  jurisdiction. 

As  a  practical  illustration  of  the  principle, 
we  may  refer  to  the  lpf;islation  of  the  free 
States  in  aboKsfaing  slavery,  and  prohibiting 
its  introduction  into  their  territories.  Confess- 
edly, except  as  restrained  by  the  Federal  Con- 
stitution, they  exorcised,  and  rightfully,  com- 
plete and  absolute  power  over  the  subject. 
Upon  what  principle,  then,  can  it  be  denied  to 
the  State  of  Missouri?  Tlie  power  flows  from 
the  sovereign  character  of  the  States  of  this 
Union;  sovereign,  not  merely  as  respects  the 
federal  government — except  as  they  have  con- 
sented to  its  limitation — hut  sovereign  as  re- 
spects each  other.  Whetlicr,  therefore,  the 
State  of  Missouri  will  recognize  or  give  effect 
to  the  laws  of  Illinois  within  her  territories, 
on  the  subject  of  slavery,  is  a  question  for  her 
to  determine.  Nor  is  there  any  constitutional 
power  in  this  government  that  can  rightfully 
control  her. 

•Every  State  or  nation  possesses  an  [•4«0 
exclusive  sovereignty  and  jurisdiction  within 
her  own  territory;  and  her  laws  effect  and  bind 
all  property  and  persons  residing  within  it.  It 
may  regulate  the  manner  and  circiimst.inces 
under  which  property  is  held,  and  the  condition, 
capacity  and  state,  of  all  persons  therein;  and, 
also,  the  remedy  and  modes  of  adniinisterin!; 
justice.  And  it  is  equally  true,  that  no  State 
or  nation  can  affect  or  bind  property  out  of  its 
territory,  or  persons  not  residing  within  it.  No 
State,  therefore,  can  enact  laws  to  operate  he- 
yond  its  own  dominions,  and,  if  it  attempts  to 
do  so,  it  may  be  lawfully  refused  obedience. 
Such  laws  can  have  no  inherent  authority  ex- 
traterritorial ly.  This  is  the  necessary  result  of 
the  independence  of  distinct  and  separate  sov- 
ereignties. 

Now,  it  follows  from  these  principles,  that 
whatever  force  or  effect  the  laws  of  one  State 
or  nation  may  have  in  the  territories  of  anoth- 
er, must  depend  solely  upon  the  laws  and  munici- 
pal regulations  of  the  latter,  upon  its  own  ju- 
risprudence and  polity,  and  upon  its  own  ex- 
press or  tacit  consent. 

Judge  Story  obser\-es,  in  his  Conflict  of  Laws, 
p.  24,  "that  a  State  may  prohibit  the  operation 
of  all  foreign  laws,  and  the  rights  growing  out 
of  them,  within  its  territories."  "And  that 
when  its  code  speaks  positively  on  the  subject, 
it  must  be  obeyed  by  all  persons  who  are  within 
reach  of  its  sovereignty;  when  its  customary 
unwritten  or  common  law  speaks  directly  on 
the  subject,  it  is  equally  to  be  obeyed." 

Nations,  from  convenience  and  comity,  and 
from  mutual  interest,  and  a  sort  of  moral  ne- 
cessity to  do  justice,  recognize  and  administer 
the  laws  of  other  countries.  But,  of  the  nature, 
extent  and  utility,  of  them,  respecting  prop- 
erty, or  the  state  and  conditions  of  persons 
within  her  territories,  each  nation  judges  for 
itself;  and  is  never  bound,  even  upon  the  ground 
of  comity,  to  recognize  them,  if  prejudicial  to 
her  own  interests.  The  recognition  is  purely 
from  oomity,  and  not  from  any  absolute  or  par- 
amount obligation. 

Judge  Story  again  oltserves  (308),  "that  the 
true  foundation  and  extent  of  the  obligation 
of  the  laws  of  one  nation  within  another  is 
the  voluntary  con.sent  of  the  latter,  and  is  inad- 
misaible  when  they  are  contrary  to  its  known 
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interests."  And  he  adds,  "in  the  silence  of 
any  positive  rule  affirming  or  denying  or  re- 
straining the  operation  of  the  foreign  laws, 
courts  of  justice  presume  the  tacit  adoption 
of  them  by  their  own  government,  unless  they 
are  repugnant  to  its  policy  or  prejudicial  to  its 
interests."  See,  also,  2  Kent's  Com.  p.  457;  13 
Pet.  510,  680. 

These  principles  fully  establish  that  it  be- 
461*]  longs  to  the  sovereign  'State  of  Missou- 
ri to  determine  by  her  laws  the  question  of 
slavery  within  her  jurisdiction,  subject  only  to 
Bu>'h  limitations  as  may  be  found  in  the  Feder- 
al Constitution;  and,  further,  that  the  laws  of 
other  States  of  the  Confederacy,  whether  en- 
acted by  their  Legislatures  or  expounded  by 
their  courts,  can  have  no  operation  within  her 
territory,  or  affect  rights  growing  out  of  her 
own  laws  on  the  subject.  This  is  the  necessary 
result  of  the  independent  and  sovereign  charac- 
ter of  the  State.  The  principle  is  not  peculiar 
to  the  State  of  Missouri,  but  is  equally  ap- 
plicable to  each  State  belonging  to  the  Confed- 
eracy. The  laws  of  each  have  no  extraterri- 
torial operation  within  the  jurisdiction  of  an- 
other, except  such  as  may  be  voluntarily  con- 
ceded by  her  laws  or  courts  of  justice.  To  the 
extent  of  such  concession  upon  the  rule  of 
comity  of  nations,  the  foreign  law  may  operate, 
.  as  it  then  becomes  a  part  of  the  mimicipal 
'  law  of  the  State.  When  determined  that  the 
foreign  law  shall  have  effect,  the  municipal 
law  of  the  State  retires,  and  gives  place  to  the 
foreign  law. 

In  view  of  these  principles,  let  us  examine  a 
little  more  closely  the  doctrine  of  those  who 
maintain  that  the  law  of  Missouri  is  not  to 
govern  the  status  and  condition  of  the  plaintiff. 
They  insist  that  the  removal  and  temporary 
residence  with  his  master  in  Illinois,  where 
slavery  is  inhibited,  had  the  effect  to  set  him 
free,  and  that  the  same  effect  is  to  be  given  to 
the  law  of  Illinois,  within  the  State  of  Missouri, 
after  his  return.  Why  was  he  set  free  in  Illi- 
nois? Because  the  law  of  Missouri,  under 
which  he  was  held  as  a  slave,  had  no  operation  by 
its  own  force  extraterritorially ;  and  the  State 
of  Illinois  refused  to  recognize  its  effect  within 
her  limits,  upon  principles  of  comity,  as  a  state 
of  slavery  was  inconsistent  with  her  laws,  and 
contrary  to  her  policy.  But,  how  is  the  case 
different  on  the  return  of  the  plaintiff  to  the 
State  of  Missouri?  Is  she  bound  to  recognize 
and  enforce  the  law  of  Illinois?  For,  unless 
she  is,  the  8ta4:u8  and  condition  of  the  slave 
upon  his  return  remains  the  same  as  originally 
existed.  Has  the  law  of  Illinois  any  ^ater 
force  within  the  jurisdiction  of  Missouri,  than 
the  laws  of  the  latter  within  that  of  the  for- 
mer? Certainly  not.  They  stand  upon  an 
equal  footing.  Neither  has  any  force  extra- 
territorially, except  what  may  be  voluntarily 
conceded  to  thera. 

It  has  been  supposed,  by  the  counsel  for  the 
plaintiff,  that  a  rule  laid  down  by  Huberus  had 
some  bearing  upon  that  question.  Hubenia  ob- 
serves that  "personal  qualities,  impressed  by 
the  laws  of  any  place,  surround  and  accompany 
the  person  wherever  he  goes,  with  this  effect: 
that  in  every  place  he  enjoys  and  is  subject  to 
the  same  law  which  other  persons  of  his 
462*]  'class  elsewhere  enjoy  or  are  subject 
to."  De  Conll.  Leg.  lib.  1,  tit.  3,  sec.  12 ;  4  Dall. 
376,  n;  1  Story,  Com.  Laws,  pp.  50,  00. 
704 


The  application  sought  to  be  given  to  tba 
rule  was  this;  that  as  Dred  Scott  was  free 
while  residing  in  the  State  of  Illinois,  by  the 
laws  of  that  State,  on  his  return  to  the  State 
of  Missouri  he  carried  with  him  the  personal 
qualities  of  freedom,  and  that  the  same  effect 
must  be  given  to  his  status  there  as  in  the  for- 
mer State.  But  the  difficulty  in  the  case  is  in 
the  total  misapplication  of  the  rule. 

These  personal  qualities,  to  which  Ruberua 
refers,  are  those  impressed  upon  the  individual 
by  the  law  of  the  domicil;  it  is  this  that  the 
author  claims  should  be  permitted  to  accompa- 
ny the  person  into  whatever  country  he  might 
go,  and  should  supersede  the  law  of  the  place 
where  he  had  taken  up  a  temporary  residence. 

Now,  as  the  domicil  of  Scott  was  in  the  State 
of  Missouri,  where  he  was  a  slave,  and  from 
whence  he  was  taken  by  his  master  into  Illinois 
for  a  temporary  residence,  according  to  the 
doctrine  of  Huberus,  the  law  of  his  domi(^ 
would  have  accompanied  him,  and  during  hia 
residence  there  he  would  remain  in  the  same 
condition  as  in  the  State  of  Missouri.  In  order 
to  have  given  effect  to  the  rule,  as  claimed  in 
the  argument,  it  should  have  been  first  shown 
that  a  domicil  had  been  acquired  in  the  free 
Staite,  which  cannot  be  pretended  upon  the 
agreed  facts  in  the  case.  But  the  true  answer 
to  the  doctrine  of  Huberus  is,  that  the  rule,  in 
any  aspect  in  which  it  may  be  reviewed,  has  no 
bearing  upon  either  side  of  the  question  before 
us,  even  if  conceded  to  the  extent  laid  down  by 
the  author;  for  he  admits  that  foreign  govern- 
ments ffive  effect  to  these  laws  of  the  domicil 
no  furtner  than  they  are  consistent  with  their 
own  laws,  and  not  prejudicial  to  their  own  sub- 
jects; in  other  words,  their  force  and  effect  de- 
pend upon  the  law  of  comity  of  the  foreign 
government.  We  should  add,  also,  that  thia 
general  rule  of  Huberus,  referred  to,  has  not 
been  admitted  in  the  practice  of  nations,  nor  ia 
it  sanctioned  by  the  most  approved  jurists  of 
international  law.  8tory,Com.  sees.  01,96, 103, 
104;  2  Kent's  Com.  pp.  457,  458;  1  Surge,  Con. 
Laws,  pp.  12,  127. 

We  come  now  to  the  decision  of  this  court  in 
the  case  of  Strader  et  al.  v.  Graham,  10  How. 
p.  82.  The  case  came  up  from  the  Court  of  Ap- 
peals, in  the  State  of  Kentucky.  The  question 
m  the  case  was,  whether  certain  slaves  of  Gra- 
ham, a  resident  of  Kentucky,  who  had  been 
employed  temporarily  at  several  places  in  the 
State  of  Ohio,  with  their  master's  consent,  and 
had  returned  to  Kentucky  into  his  service,  had 
thereby  *become  entitled  to  their  free-  [*46S 
dom.  The  Court  of  Appeals  held  tlmt  they  had 
not.  The  case  was  brought  to  this  court  under 
the  25th  section  of  the  Judiciary  Act.  This 
court  held  that  it  had  no  jurisdiction,  for  the 
reason,  the  question  was  one  that  belonged  ex- 
clusively to  the  State  of  Kentucky.  The  Chief 
Justice,  in  delivering  the  opinion  of  the  court, 
observed  that  "every  State  has  an  undoubted 
right  to  determine  the  status  or  domestic  and 
social  condition  of  the  persons  domiciled  with- 
in its  territory,  except  m  so  far  as  the  powers 
of  the  States  in  this  respect  are  restrained, 
or  duties  and  obligations  imposed  upon  them 
by  the  Constitution  of  the  United  States.  There 
is  nothing  in  the  Constitution  ot  the  United 
States,  he  observes,  that  can  in  any  decree 
control  the  law  of  Kentucky  upon  this  subject. 
And  the  condition  of  the  negroes,  therefore,  as 
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to  freedom  or  slavery,  after  their  return,  de- 
pended altogether  upon  the  laws  ot  that  State, 
and  could  not  be  inlluenced  by  the  laws  of 
Ohio.  It  was  exclusively  in  the  power  of  Ken- 
tucky to  determine,  for  herself,  whether  their 
employment  in  another  State  should  or  should 
not  make  them  free  on  their  return." 

It  has  been  supposed,  in  the  argument  on  the 
part  of  the  plnintitT,  that  the  8th  section  of 
the  Act  of  Congress  passed  March  6,  1820  (3 
Stat,  at  L.  p.  644),  which  prohibited  slavery 
north  of  thirty-six  degrees  thirty  minutes, 
within  which  tlie  plaintiff  and  his  wife  tem- 
porarily resided  at  Fort  Snelling,  possessed 
some  superior  virtue  and  effect,  extraterritori- 
ally  nnd  within  the  State  of  Missouri,  beyond 
that  of  the  laws  of  Illinois,  or  those  of  Ohio  in 
the  case  of  Strader  et  al.  v.  Graham.  A  similar 
ground  was  taken  and  urged  upon  the  court  in 
the  case  just  mentioned,  under  the  Ordinance  of 
1787,  which  was  enacted  during  the  time  of  the 
Confederation,  and  re-enacted  by  Congress  af- 
ter the  adoption  of  the  Constitution,  with  some 
amendments  adapting  it  to  the  new  govern- 
ment.   I  Stat,  at  L.  p.  50. 

In  answer  to  this  ^ound,  the  Chief  Justice, 
in  delivering  the  opinion  of  the  court,  observed: 
The  argument  assumes  that  the  six  articles 
which  that  Ordinance  declares  to  be  perpetual, 
arc  still  in  force  in  the  States  since  formed 
within  the  territory,  and  admitted  into  the 
Union.  If  this  proposition  could  be  maintained, 
it  would  not  alter  the  question;  for  the  Regula- 
tions of  Congress,  under  the  old  Confederation 
or  the  present  Constitution,  for  the  government 
of  a  particular  territory,  could  have  no  force 
beyond  its  limits.  It  certainly  could  not  re- 
strict the  power  of  the  States,  within  their  re- 
spective territories,  nor  in  any  manner  interfere 
with  their  laws  and  institutions,  nor  give  this 
court  control  over  them. 

464*]  •"The  Ordinance  in  question,"  he  ob- 
serves, "if  still  in  force,  could  have  no  more 
operation  than  the  laws  of  Ohio,  in  the  State 
of  Kentucky,  and  could  not  influence  the  deci- 
sion upon  the  rights  of  the  master  or  the  slaves 
in  that  State." 

This  view,  thus  authoritatively  declared, 
furnishes  a  conclusive  answer  to  the  distinction 
attempted  to  be  set  up  between  the  extraterri- 
torial effect  of  a  state  law  and  the  Act  of  Con- 
gress in  question. 

It  must  be  admitted  that  Congress  possesses 
no  power  to  regulate  or  abolish  slavery  within 
the  States;  and  that  if  this  Act  had  attempted 
any  such  legislation,  it  would  have  been  a  nul- 
lity. And  yet  the  argument  here,  if  there  be 
any  force  in  it,  leads  to  the  result,  that  effect 
may  be  given  to  such  legislation;  for  it  is  only 
by  giving  the  Act  of  Congress  operation  within 
the  State  of  Missonri,  thot  it  can  have  any  ef- 
fect upon  the  question  between  the  parties. 
Having  no  such  effect  directly,  it  will  be  difll- 
cult  to  maintain,  upon  any  consistent  reason- 
ing, that  it  can  be  made  to  operate  indirectly 
upon  the  subject. 

The  argument,  we  think,  in  any  aspect  In 
vrMch  it  may  be  viewed,  is  utterly  destitute 
of  support  upon  any  principles  of  constitution- 
al law,  as,  according  to  that.  Congress  has  no 
power  whatever  over  the  subject  of  slavery 
within  the  State;  and  is  also  subversive  of  the 
established  doctrine  of  international  jurispru- 
dence, as,  according  to  that,  it  is  an  axiom  that 
IS  li.  ed. 


the  laws  of  one  government  have  no  force  with- 
in the  limits  of  another,  or  extratcrritorially, 
except  from  the  consent  of  the  latter. 

It  is  perhaps  not  unfit  to  notice,  in  this  con- 
nection, that  many  of  the  most  eminent  states- 
men and  jurists  of  the  country  entertain  the 
opinion  that  this  provision  of  the  Act  of  Con- 
gress, even  within  the  territory  to  which  it  re- 
lates, was  not  authorized  by  any  power  under 
the  Constitution.  The  doctrine  here  contended 
for,  not  only  upholds  its  validity  in  the  terri- 
tory, but  claims  for  it  effect  beyond  and  with- 
in the  limits  of  a  sovereign  state — an  effect, 
as  insisted,  that  displaces  the  laws  of  the  State, 
and  substitutes  ita  own  provisions  in  their 
place. 

The  consequences  of  any  such  construction 
are  apparent.  If  Congress  possesses  the  power, 
under  the  Constitution,  to  abolish  slavery  in  a 
territory,  it  must  necessarily  possess  the  like 
power  to  establish  it.  It  cannot  be  a  one  sided 
power,  as  may  suit  the  convenience  or  particu- 
lar views  of  the  advocates.  It  is  a  power,  if  it 
exists  at  all,  over  the  whole  subject;  and  then, 
upon  the  process  of  reasoning  which  seeks  to 
extend  its  influence  beyond  the  territory,  and 
within  the  limits  of  a  state,  if  Congress  should 
establish,  instead  of  abolish,  slavery,  we  do 
*not  see  but  that,  if  a  slave  should  be  [*465 
removed  from  the  territory  into  a  free  State 
his  status  would  accompany  him,  and  continue, 
notwithstanding  its  laws  against  slavery.  The 
laws  of  the  free  State,  according  to  the  argu- 
ment, would  be  displaced,  and  the  Act  of  Con- 
gress, in  its  effect,  be  substituted  in  their  place. 
We  do  not  see  how  this  conclusion  could  be 
avoided,  if  the  construction  against  which  wc 
are  contending  should  prevail.  We  are  satis- 
fied, however,  it  is  unsound,  and  that  the  true 
answer  to  it  is,  that  even  conceding,  for  the 
purposes  of  the  argument,  that  this  provision 
of  the  Act  of  Congress  is  valid  within  the  ter- 
ritory for  which  it  was  enacted,  it  can  have  no 
operation  or  effect  beyond  its  limits,  or  within 
the  jurisdiction  of  a  state.  It  can  neither  dis- 
place its  laws  nor  change  the  status  or  con- 
dition of  its  inhabitants. 

Our  conclusion,  therefore,  is,  upon  this  branch 
of  the  case,  that  the  question  involved  is  one 
depending  solely  upon  the  law  of  Missouri, 
and  that  the  federal  court  sitting  in  the  State, 
and  trying  the  case  before  ns,  was  bound  to 
follow  it. 

The  remaining  question  for  consideration  is: 
what  is  the  law  of  the  State  of  Missouri  on 
this  subject.  And  it  would  be  a  suflicient  an- 
swer to  refer  to  the  judgment  of  the  highest 
court  of  the  State  in  the  very  case,  were  it  not 
due  to  that  tribunal  to  state  somewhat  at  large 
the  course  of  decision  and  the  principles  in- 
volved, on  account  of  some  diversity  of  opinion 
in  the  cases.  As  we  have  already  stated,  this 
case  was  originally  brought  in  the  Circuit  Court 
of  the  State,  which  resulted  in  a  judgment  for 
the  plaintiff.  The  case  was  carried  up  to  the 
Supreme  Court  for  revision.  That  court  re- 
versed the  judgment  below,  and  remanded  the 
cause  to  the  Circuit,  for  a  now  trial.  In  that 
state  of  the  proceeding,  a  new  suit  was  brought 
by  the  plaintiff  in  the  Circuit  Court  of  the 
United  States,  and  tried  upon  the  issues  and 
n"repd  case  before  ns,  and  a  verdict  and  judg- 
ment for  the  defendant,  that  court  following 
the  decision  of  the  Supreme  Court  of  the  State. 
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The  judgment  of  the  Supreme  Court  is  report- 
ed in  tlie  15  Mo.  p.  570.  The  court  placed 
the  decision  upon  the  temporary  residence  of 
the  master  with  the  slaws  in  the  State  and 
territory  to  whicli  they  removed,  and  their  re- 
turn to  the  sUive  State;  and  upon  tlie  princi- 
ples of  international  law,  that  foreign  laws 
nave  no  extraterritorinl  force,  except  such  a.* 
the  State  within  which  they  are  sought  to  be 
enforced  may  see  fit  to  extend  to  them,  upon 
the  doctrine  of  comity  of  nations. 

This  is  the  substance  of  the  grounds  of  the 
decision. 

The  same  question  has  been  twice  before  that 
court  since,  and  the  same  judgment  given.  15 
Mo.  505;  17  lb.  434.  It  must  be  admitted, 
therefore,  as  the  settled  law  of  the  State, 
466*]  *and,  according  to  the  decision  in  the 
case  of  Strader  et  al.  v.  Oraham,  10  How.  82, 
is  conclusive  of  the  case  in  this  court. 

It  is  snid,  however,  that  the  previous  cases 
and  course  of  decision  in  the  State  of  Missouri 
on  this  subject  were  different,  and  that  the 
courts  had  held  the  slave  to  be  free  on  his  re- 
turn from  a  temporary  residence  in  the  free 
State.  We  do  not  see,  were  this  to  be  admitted, 
that  the  circumstance  would  show  that  the 
settled  course  of  decision  at  the  time  this  case 
was  tried  in  the  court  below,  was  nut  to  be 
considered  the  law  of  the  State.  Certainly,  it 
must  be,  unless  the  first  decision  of  a  principle 
of  law  by  a  state  court  is  to  be  permanent  and 
irrevocable.  The  idea  seems  to  be,  that  tlie 
courts  of  a  state  are  not  to  change  their  opin- 
ions, or,  if  they  do,  the  first  decision  is  to  be 
regarded  by  tliis  court  as  the  law  of  the  State. 
It  is  certain,  if  this  be  so,  in  the  case  bi^fore  us, 
it  is  an  exception  to  the  rule  governing  this 
court  in  all  other  cases.  Hut  what  court  has 
not  changed  its  opinions  T  What  judge  has  not 
changed  his? 

Waiving,  however,  this  view,  and  turning 
to  the  decisions  of  the  courts  of  Missouri,  it 
will  be  found  that  there  is  no  discrepancy  be- 
tween the  earlier  and  the  present  cases  upon 
this  subject.  There  are  some  eight  of  them 
reported  previous  to  the  decision  in  the  case  be- 
fore us,  which  was  decided  in  1852.  The  last 
of  the  earlier  cases  was  decided  in  1836.  In 
each  one  of  these,  with  two  exceptions,  the 
master  or  mistress  removed  into  the  free  State 
with  the  slave,  with  a  view  to  a  permanent 
residence— in  other  words,  to  make  that  his  or 
her  domicil.  And  in  several  of  the  cases,  this 
removal  and  permanent  residence  were  relied 
on  as  the  ground  of  the  decision  in  favor  of  the 
plaintiir.  All  these  cases,  therefore,  are  not 
necessarily  in  conflict  with  the  decision  in  the 
case  before  us.  but  consistent  with  it.  In  one 
of  the  two  excepted  cases,  the  master  had  hired 
the  slave  in  the  State  of  Illinois  from  1817  to 
1825.  In  the  other,  the  master  was  an  oflioer 
in  the  army,  and  removed  with  his  slave  to  the 
military  post  of  Fort  Snclling,  and  at  Prairie 
dn  Chien,  in  Michigan,  temporarily,  while  act- 
ing under  the  orders  of  his  government.  It  is 
conceded  the  decision  in  this  case  was  departed 
from  in  the  case  liofore  us,  and  in  those  that 
have  followed  it.  But  it  is  to  be  observed  that 
these  subsequent  cases  are  in  conformity  with 
those  in  all  the  slave  States  borderinj;  on  the 
free — in  Kentucky,  2  Marsh.  470;  5  B.  Monroe, 
176;  0  lb.  505,— in  Virginia,  1  Rand.  15;  1 
Ijoigh,  172;  10  Grat.  495,— in  Maryland,  4  Harr. 
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&  McH.  205,  322,  32S.  In  conformity,  also,  with 
the  law  of  Kngland  on  this  subject.  Ex  parte 
Grace,  2  Hagg.  Adm.  04,  and  with  the  opinioiia 
of  the  'most  eminent  jurists  of  the  [*467 
country.  Story's  Confl.  300  a;  5  Kent's  Com. 
258  n;  18  Pick.  103,  Chief  Justice  Shaw.  See 
Corresp.  between  Lord  Stowell  and  Judge  Sto- 
ry, I  vol.  Life  of  Story,  p.  652,  558. 

Lord  Stowell,  in  communicating  his  opinion 
in  the  case  of  The  Slave  Grace  to  Judge  Story, 
states,  in  his  letter,  what  the  question  was  be- 
fore him,  namely:  "Whether  the  emancipation 
of  a  slave  brought  to  England  insured  a  com- 
plete emancipation  to  him  on  his  return  to  his 
own  country,  or  whether  it  only  operated  as  a 
suspension  of  slavery  in  England,  and  his  orig- 
inal  character  devolved  on  Kim  again  upon  his 
return."  He  observed,  "the  question  had  never 
been  examined  since  an  end  was  put  to  slavery 
fifty  years  ago,"  having  reference  to  the  decis- 
ion of  Lord  Mansfield  in  the  case  of  Soniersett; 
but  the  practise,  he  observed,  "has  regularly 
been,  that  on  his  return  to  his  own  country, 
the  slave  tesumed  his  original  character  aa  a 
slave."    And  so  Lord  Stowell  held  in  the  case. 

Judge  Story,  in  his  letter  in  reply,  observes: 
"I  have  read  with  great  attention  your  judg- 
ment in  the  slave  case,  etc.  Upon  the  fullest 
consideration  which  I  have  been  able  to  give 
the  subject,  I  entirely  concur  in  your  views.  If 
I  had  been  called  upon  to  pronounce  a  judg- 
ment in  a  like  case,  I  should  have  certainly  ar- 
rived at  the  same  result."  Again  he  observes: 
"In  my  native  State  (Massachusetts),  tlie  state 
of  slavery  is  not  recognized  as  legal;  and  yet, 
if  a  slave  should  come  hither,  and  afterwards 
return  to  his  own  home,  we  should  certainly 
think  that  the  local  law  attached  upon  him, 
and  that  his  servile  character  would  be  redin- 
tegrated." 

We  may  remark  in  this  connection,  that  the 
case  before  the  Maryland  court,  already  refer- 
red to,  and  which  was  decided  in  1799,  present- 
ed the  same  question  as  that  before  .Lord  Sto- 
well and  received  a  similar  decision.  This  was 
nearly  thirty  years  before  the  decision  in  that 
case,  which  was  in  1828.  The  Court  of  Ap- 
peals observed,  in  deciding  the  Maryland  ease, 
tliat  "however  the  laws  of  Great  Britain  in 
such  instances,  operating  upon  such  persons 
there,  might  interfere  so  as  to  prevent  the  ex- 
ercise of  certain  acts  by  the  masters,  not  per- 
mitted, as  in  the  case  of  Somersett,  yet,  upon 
the  bringing  Ann  Joice  into  this  State  (then 
the  Province  of  Maryland),  the  relation  of 
master  and  slave  continued  in  its  extent,  as 
authorized  by  the  laws  of  this  State."  And 
Luther  Martin,  one  of  the  counsel  in  that  ease, 
stated,  on  the  argument,  that  the  question  had 
been  previously  decided  the  same  way  in  the 
case  of  slaves  returning  from  a  residence  in 
Pennsylvania,  where  they  had  become  free  un- 
der her  laws. 

The  State  of  Louisiana,  whose  courts  had 
gone  further  in  'holding  the  slave  free  [*4C8 
on  his  return  from  a  residence  in  a  free  State 
than  the  courts  of  her  sister  States,  has  settled 
the  law,  by  an  Act  of  her  Legislature,  in  con- 
formity with  the  law  of  the  court  of  Missouri 
in  the  case  before  us.    Sess.  Law,  1846. 

The  case  before  Lord  Stowell  presented  much 
stronger  features  for  giving  effect  to  the  law 
of  England  in  the  case  of  The  Slave  Grace 
than  exists  in  the  cases  that  have  arisen  in  this 
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country,  for  in  that  case  the  slave  returned  to 
a  colony  of  England  over  whic)i  the  imperial 
government  exercised  supreme  authority.  Yet, 
on  the  return  of  the  slave  to  tlie  colony,  from  a 
temporary  residence  in  Kn<;land,  he  held  tliat 
the  original  condition  of  the  slave  attached. 
The  question  presented  in  cases  arising  here,  is 
OS  to  the  effect  and  operation  to  be  given  to 
the  laws  of  a  foreign  State,  on  the  return  of 
the  slave  within  an  independent  sovi>rpi<^ty. 

Upon  the  whole,  it  must  be  admitted  that 
the  current  of  authority,  both  in  England  and 
in  this  country,  is  in  accordance  with  the  law 
as  declared  by  the  courts  of  Missouri  in  the 
case  before  us,  and  we  think  the  court  below 
was  not  only  right,  but  bound  to  follow  it. 

Some  question  has  been  made  as  to  the 
character  of  the  residence  in  this  case  in  the 
free  State.  But  we  regard  the  facts  as  set  forth 
in  the  agreed  case  as  decisive.  The  removal 
of  Dr.  Emerson  from  Missouri  to  the  military 
posts  was  in  the  discharge  of  his  duties  as  sur- 
geon in  the  army,  and  under  the  orders  of  his 
government.  He  was  liable  at  any  moment  to 
be  recalled,  as  he  was  in  1838,  and  ordered  to 
another  post.  The  same  is  also  true  as  it  re- 
spects Major  Taliaferro.  In  such  a  case,  the 
officer  goes  to  his  post  for  a  temporary  pur- 
pose, to  remain  there  for  an  uncertain  time, 
and  not  for  the  purpose  of  fixing  his  perma- 
nent abode.  The  question  we  think  too  plain 
to  require  argument.  The  case  of  The  Attor- 
ney General  v.  Napier,  6  Welsh.  H.  &  G.  Exch. 
216,  illustrates  and  applies  the  principle  in  the 
case  of  an  officer  of  the  English  army. 

A  question  has  been  alluded  to,  on  the  argu- 
ment, namely :  the  right  of  the  master  with  bis 
slave  of  transit  into  or  through  a  free  State,  on 
business  or  commercial  pursuits,  or  in  the  ex- 
ercise of  a  federal  right,  or  the  discharge  of  a 
federal  duty,  being  a  citizen  of  the  United 
States,  which  is  not  before  us.  This  question 
depends  upon  different  considerations  and  prin- 
ciples from  the  one  in  hand,  and  turns  upon  the 
rights  and  privileges  secured  to  a  common  citi- 
zen of  the  republic,  under  the  Constitution  of 
the  United  States.  When  that  question  arises, 
we  shall  be  prepared  to  decide  it. 
469*]  'Our  conclusion  is,  that  the  judgment 
of  the  court  below  should  be  affirmed. 

Mr.  Justice  Grier: 

I  concur  in  the  opinion  delivered  by  Bfr. 
,Tustice  Nelson  on  the  questions  discussed  by 
him. 

I  also  concur  with  the  opinion  of  the  court  as 
delivered  by  the  Chief  Justice,  that  the  Act  of 
Congress  of  6th  March,  1820,  is  unconstitution- 
al and  void;  and  that,  assuming  the  facts  as 
stated  in  the  opinion,  the  plaintiff  cannot  sue 
ns  a  citizen  of  Missouri  in  the  courts  of  the 
United  States.  But,  that  the  record  shows  a 
prima  facie  case  of  jurisdiction,  requiring  the 
court  to  decide  all  the  questions  properly  aris- 
ing in  it;  and  as  the  decision  of  the  pleas  in 
bar  shows  that  the  plaintiff  is  a  slave,  and 
therefore  not  entitled  to  sue  in  a  court  of  the 
United  States,  the  form  of  the  judgment  is  of 
little  importance;  for  whether  the  judgment  be 
aflirmed  or  dismissed  for  want  of  jurisdiction, 
it  is  justified  by  the  decision  of  the  court,  and 
is  the  same  in  effect  between  the  parties  to  the 
suit. 
IS  I<.  ed. 


Mr.  Justice  Daniel:  • 

It  may  with  truth  be  affirmed,  that  since  the 
establishment  of  the  several  communities  now 
constituting  the  States  of  this  Confederacy, 
there  never  has  been  submitted  to  any  tribu- 
nal within  its  limits  questions  surpassing  in 
importance  those  now  claiming  the  considera- 
tion of  this  court.  Indeed  it  is  difficult  to  im- 
agine, in  connection  with  the  systems  of  polity 
peculiar  to  tlie  United  States,  a  conjuncture  of 
graver  import  than  that  must  be,  within  which 
it  is  aimed  to  comprise,  and  to  control,  not  only 
the  faculties  and  practical  operation  appropri- 
ate to  the  American  Confederacy  as  such,  but 
also  the  rights  and  powers  of  its  separate  and 
independent  members,  with  reference  alike  to 
their  internal  and  domestic  authority  and  in- 
terests, and  the  relations  they  sustain  to  their 
confederates. 

To  my  mind  it  is  evident  that  nothing  less 
than  the  ambitious  and  far-reaching  pretension 
to  compass  these  objects  of  vital  concern,  is 
either  directly  essayed,  or  necessarily  implied 
in  the  positions  attempted  in  the  argument  for 
the  plaintiff  in  error. 

How  far  these  positions  have  any  foundation 
in  the  nature  of  the  rights  and  relations  of 
separate,  equal  and  independent  governments, 
or  in  tbe  provisions  of  our  own  federal  com- 
pact, or  the  laws  enacted  under  and  in  pursu- 
ance of  the  authority  of  that  compact,  will  be 
presently  investigated. 

In  order  correctly  to  comprehend  the  tend- 
ency and  force  of  those  positions,  it  is  proper 
here  succinctly  to  advert  to  the  'facts  ['470 
upon  which  the  questions  of  law  propounded  in 
the  argument  have  arisen. 

This  was  an  action  of  trespass  vi  et  armts, 
instituted  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri,  in  the  name 
of  the  plaintiff  in  error,  a  negro  held  as  a  slave, 
for  the  recovery  of  freedom  for  himself,  his 
wife,  and  two  children,  also  negroes. 

To  the  declaration  in  this  case  the  defendant 
below,  who  is  also  the  defendant  in  error, 
pleaded  in  abatement  that  the  court  could  not 
take  cognizance  of  the  cause  because  the  plain- 
tiff was  not  a  citizen  of  the  State  of  Missouri, 
as  averred  in  the  declaration,  but  was  a  negro 
of  African  descent,  and  that  his  ancestors  were 
of  pure  African  blood,  and  were  brought  into 
this  country  and  sold  as  negro  slaves;  and 
hence  it  followed,  from  the  2d  section  of  the  3d 
article  of  the  Constitution,  which  creates  the 
judicial  power  of  the  United  S^tes,  with  re- 
spect to  controversies  between  citizens  of  dif- 
ferent States,  that  the  Circuit  Court  could  not 
take  cognizance  of  the  action. 

To  this  plea  in  abatement,  a  demurrer  hav- 
ing been  interposed  on  behalf  of  the  plaintiff, 
it  was  sustained  by  the  court.  After  the  de- 
cision sustaining  the  demurrer,  the  defendant, 
in  pursuance  of  a  previous  agreement  between 
counsel,  and  with  the  leave  of  the  court, 
pleaded  in  bar  of  the  action:  1st,  not  guiltv; 
2d,  that  the  plaintiff  was  a  negro  slave,  the 
lawful  property  of  the  defendant,  and  as  such 
the  defendant  gently  laid  his  hands  upon  him, 
and  thereby  had  only  restrained  him,  as  the 
defendant  had  a  right  to  do;  3d,  that  with  re- 
spect to  the  wife  and  dan;;litcrs  of  the  plaintiff, 
in  the  second  and  third  counts  of  the  declara- 
tion mentioned,  the  defendant  had,  as  to  them. 
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only  acted  in  the  same  manner,  and  in  virtue 
of  the  same  legal  right. 

Issues  having  been  joined  upon  the  above 
pleas  in  bar,  the  following  statement,  com- 
prising all  the  evidence  in  the  cause,  was 
agreed  upon  and  signed  by  the  counsel  of  the 
respective  parties,  viz.: 

'In  the  year  1834,  the  plaintiff  was  a  negro 
slave  belonging  to  Dr.  Emerson,  who  was  a  sur- 
geon in  the  Army  of  the  United  States.  In  that 
year,  1834,  said  Dr.  Emerson  took  the  plaintiff 
from  the  State  of  Missouri  to  the  military  post 
at  Rock  Island,  in  the  State  of  Illinois,  and 
held  him  there  as  a  slave  until  the  month  of 
April  or  Hay,  1836.  At  the  time  last  men- 
tioned, said  Dr.  Emerson  removed  the  plaintiff 
from  said  military  post  at  Rock  Island  to  the 
military  post  at  Fort  SncUing,  situate  on  the 
west  bank  of  the  Mississippi  River,  in  the  Ter- 
ritory known  as  Upper  Louisiana,  acquired  by 
the  United  States  of  France,  and  situate  north 
471*1  of  the  latitude  of  thirty-six  ^degrees 
thirty  minutes  north,  and  north  of  the  State  of 
Missouri.  Said  Dr.  Emerson  held  the  plaintiff 
in  slavery  at  said  Fort  Snelling,  from  said  last 
mentioned  date  until  the  year  1838. 

In  the  year  1835,  Harriet,  who  is  named  in 
the  second  count  of  the  plaintiff's  declaration, 
was  the  negro  slave  of  Major  Taliaferro,  who 
belonged  to  the  Army  of  the  United  States.  In 
that  year,  1835,  said  Major  Taliaferro  took 
said  Harriet  to  said  Fort  Snelling,  a  military 
post  situated  as  hereinbefore  stated,  and  kept 
her  there  as  a  slave  until  the  year  183G,  and 
then  sold  and  delivered  her  as  a  slave  at  said 
Fort  Snelling  unto  the  said  Dr.  Emerson,  here- 
inbefore named.  Said  Dr.  Emerson  held  said 
Harriet  in  slavery  at  said  Fort  Snelling  until 
the  year  1838. 

In  the  year  1836,  the  plaintiff  and  said  Har- 
riet, at  said  Fort  Snelling,  with  the  consent  of 
said  Dr.  Emerson,  who  then  claimed  to  be 
their  master  and  owner,  intermarried  and  took 
each  other  for  husband  and  wife.  Eliza  and 
Lizzie,  named  in  the  third  count  of  the  plain- 
tiff's declaration,  are  the  fruit  of  that  marriage. 
Eliza  is  about  fourteen  years  old,  and  was  bom 
on  board  the  steamboat  tiipsey,  north  of  the 
north  line  of  the  State  of  Missouri,  and  upon 
the  River  Mississippi.  Lizzie  is  about  seven 
years  old,  and  was  bom  in  the  State  of  Missouri, 
at  a  military   post   called  Jefferson    uarracks. 

In  the  year  1838,  said  Dr.  Emerson  removed 
the  plaintiff  and  said  Harriet,  and  their  said 
daughter  Eliza,  from  said  Fort  Snelling  to  the 
State  of  Missouri,  where  they  have  ever  since 
resided. 

Before  the  commencement  of  this  suit,  said 
Dr.  Emerson  sold  and  conveyed  the  plaintiff, 
said  Harriet,  Eliza  and  hvizie,  to  the  defend- 
ant, as  slaves,  and  the  defendant  has  ever  since 
claimed  to  hold  them   and  each  of  them  as  slaves. 

At  the  times  mentioned  in  the  plaintiff's 
declaration,  the  defendant,  claiming  to  be  own- 
er as  aforesaid,  laid  his  hands  upon  said  plain- 
tiff, Harriet,  Eliza  and  Lizzie,  and  imprisoned 
them,  doing  in  this  respect,  however,  no  more 
than  what  he  might  lawfully  do  if  they  were 
of  right  his  slaves  at  such  times. 

Further  proof  may  be  given  on  the  trial  for 
cither  party. 

R.  M.  Field,  for  pinintiff, 
E.  A.  Garland,  for  defendant." 
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"It  is  agreed  that  Dred  Soott  brought  suit 
for  his  freedom  in  the  Circuit  Court  of  St. 
Louis  County;  that  there  was  a  verdict  and 
judgment  in  his  favor;  that  on  a  writ  of  error 
to  the  Supreme  Court,  the  judgment  below  was 
reversed,  and  the  'cause  remanded  to  [*47* 
the  Circuit  Court,  where  it  has  been  continued 
to  await  the  decision  of  this  case. 

Field,  for  plaintiff, 
Garland,  for  defendant." 

Upon  the  aforegoing  agreed  facts,  the  plain- 
tiff prayed  the  court  to  instruct  the  jury  that 
they  ought  to  iind  for  the  plaintiff,  and  upon 
the  refusal  of  the  instruction  thus  prayed  for, 
the  plaintiff  excepted  to  the  court'*  opinion. 
The  court  then,  upon  the  prayer  of  the  defend- 
ant, instructed  the  jury,  that  upon  the  facts  of 
this  case  agreed  as  above,  the  law  was  with 
the  defendant.  To  this  opinion,  also,  the 
plaintiff's  counsel  excepted,  as  he  did  to  the 
opinion  of  the  court  denying  to  the  plaintiff  a 
new  trial  after  the  verdict  of  the  jury  in  favor 
of  the  defendant. 

The  question  first  in  order  presented  by  the 
record  in  this  cause,  is  that  which  arines  upon 
the  plea  in  abatement,  and  the  demurrer  to 
that  plea;  and  upon  this  question  it  is  my 
opinion  that  the  demurrer  should  have  been 
overruled,  and  the  plea  sustained. 

On  behalf  of  the  plaintiff  it  has  been  urged, 
that  by  the  pleas  interposed  in  bar  of  a  recov- 
ery in  the  court  below  (which  pleas  both  in 
fact  and  in  law  are  essentially  the  same  with 
the  objections  averred  in  abatement),  the  de- 
fense in  abatement  has  been  displaced  or 
waived;  that  it  could,  therefore,  no  longer  be 
relied  on  in  the  Circuit  Court,  and  cannot  claim 
the  consideration  of  thib  court  in  reviewing  thia 
cause.  This  position  is  regarded  as  wholly  un- 
tenable. On  the  contrary,  it  would  seem  to  fol- 
low conclusively  from  the  peculiar  character  of 
the  courts  of  the  United  States,  as  organized 
under  the  Constitution  and  the  statutes,  and 
as  defined  by  numerous  and  unvarying  adjudi- 
cations from  this  bench;  and  there  is  not  one 
of  those  courts  whose  jurisdiction  and  powers 
can  be  deduced  from  mere  custom  or  tradition ; 
not  one,  whose  jurisdiction  and  powers  most 
not  be  traced  palpably  to,  and  invested  exclu- 
sively by,  the  Constitution  and  statutes  of  the 
United  States;  not  one  that  is  not  bound, 
therefore,  at  all  times,  and  at  all  stages  of  its 
proceedings,  to  look  and  to  regard  tlic  special 
and  declared  extent  and  bounds  of  its  commis- 
sion and  authority.  There  is  no  such  tribunal 
of  the  United  States  as  a  court  of  general  ju- 
risdiction, in  the  sense  in  which  that  phrase  is 
applied  to  the  superior  courts  under  the  com- 
mon law;  and  even  with  respect  to  the  courts 
existing  under  that  system,  it  is  a  well  settled 
principle,  that  consent  can  never  give  juris- 
diction. 

The  principles  above  stated,  and  the  eon- 
sequences  regularly  deducible  from  them, 
have,  as  already  remarked,  been  repeatedly 
'and  unvaryingly  propounded  from  this  [*47S 
bench.  Beginning  with  the  earliest  decisions 
of  this  court,  we  have  the  cases  of  Bingham  v. 
Cabot  et  al.  3  Dall.  382;  Tumer  v.  Enrille,  4 
Dall.  7;  Abercrnmbie  v.  Dupuis  et  al.  1  Cranefa, 
.143:  Wood  v.  Wngnon,  2  Cranch,  9;  The  United 
Slates  V.  The  Brig  Union  et  al.  4  Cranch,  216; 
Sulivan   v.  The  Fulton  Steamboat  Company, 
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g  Wheat.  450;  Mollan  et  al.  t.  Torrence,  9 
Wheat.  637;  Brown  v.  Kcene.  8  Pet.  J 12,  and 
Jackson  v.  Ashton,  8  Pet.  14S;  ruling,  in  uni- 
form and  unbroken  current,  the  doctrine  that  it 
is  essential  to  the  jurisdiction  of  the  courts  of 
the  United  States,  that  the  facts  upon  which  it 
is  founded  should  appear  upon  the  record.  Nay, 
to  such  an  extent  and  so  inflexibly  has  this  re- 
quisite to  the  jurisdiction  been  enforced,  that  in 
the  case  of  Capron  v.  Van  Xoordcn,  2  Cranch, 
126,  it  is  declared,  that  the  plaintiff  in  this 
court  may  assign  for  error  his  own  omission  in 
the  pleadings  in  the  court  below,  where  they  go 
to  the  jurisdiction.  This  doctrine  has  been,  if 
possible,  more  strikingly  illustrated  in  a  latter 
decision,  the  case  of  The  State  of  R.  I.  v.  The 
State  of  Mass.  12  Pet.  057,  756. 

In  this  case,  on  p.  718  of  the  volume,  this 
court,  with  reference  to  a  motion  to  dismiss  the 
cause  for  want  of  jurisdiction,  have  said:  "How- 
ever late  this  objection  has  been  made  or  may 
)>e  made,  in  any  cause  in  an  inferior  or  ap- 
pellate court  of  the  United  States,  it  must  be 
considered  and  decided  before  any  court  can 
move  one  farther  step  in  the  cause,  as  any 
movement  is  necessarily  to  exercise  the  juris- 
diction. Jurisdiction  is  the  power  to  hear  and 
determine  the  subject  matter  in  controversy  be- 
tween the  parties  to  a  suit;  to  adjudicate  or 
exercise  any  judicial  power  over  them.  The 
question  is,  whether  on  the  case  before  the 
court  their  action  is  judicial  or  extrajudicial; 
with  or  without  the  authority  of  law  to  render 
a  judgment  or  decree  upon  the  rights  of  the 
litigant  parties.  A  motion  to  dismiss  a  cause 
pending  in  the  courts  of  the  United  States,  is 
not  analogous  to  a  plea  to  the  jurisdiction  of  a 
court  of  common  law  or  equity  in  England; 
there,  the  superior  courts  have  a  general  juris- 
diction over  all  persons  within  the  realm,  and 
all  causes  of  action  between  them.  It  depends 
on  the  subject  matter,  whether  the  jurisdiction 
shall  be  exercised  by  a  court  of  law  or  equity; 
but  that  court  to  which  it  appropriately  be- 
longs can  act  judicially  upon  the  party  and  the 
subject  of  the  suit,  unless  it  shall  be  made  ap- 
parent to  the  court  that  the  judicial  determina- 
tion of  the  case  has  been  withdrawn  from  the 
court  of  general  jurisdiction  to  an  inferior  and 
limited  one.  It  is  a  necessary  presumption 
that  the  court  of  general  jurisdiction  can  act 
upon  the  given  case;  when  nothing  to  the 
4  74*]  'contrary  appears;  hence  has  arisen  the 
rule  that  the  party  claiming  an  exemption  from 
its  process  must  set  out  the  reason  by  a  special 
pica  in  abatement,  and  show  that  some  in- 
ferior court  of  law  or  equity  has  the  exclusive 
cognizance  of  the  case;  otherwise  the  superior 
court  must  proceed  in  virtue  of  its  general  ju- 
risdiction. A  motion  to  dismiss,  therefore,  can- 
not be  entertained,  as  it  does  not  disclose  a 
case  of  exception;  and  if  a  plea  in  abatement 
is  put  in,  it  must  not  only  make  out  the  ex- 
ception, but  point  to  the  particular  court  to 
which  the  case  belongs.  There  are  other  classes 
of  cases  where  the  objection  to  the  jurisdiction 
is  of  a  dilTerent  nature,  as  on  a  bill  in  chan- 
cery, that  the  subject  matter  is  cognizable  only 
by  the  King  in  Council,  or  that  the  parties  de- 
fendant cannot  bo  brought  before  any  munici- 
pal court  on  account  of  their  sovereign  charac- 
ter or  the  nature  of  the  controversy;  or  to 
the  very  coniiiion  cases  which  present  the  ques- 
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tion,  whether  the  cause  belong  to  a  court 
of  law  or  e<)uity.  To  such  cases,  a  plea  in 
abatement  would  not  be  applicable,  because  the 
plaintiiT  could  not  sue  in  an  inferior  court.  The 
objection  goes  to  a  denial  of  any  jurisdiction  of 
a  municipal  court  in  the  one  class  of  cases, 
and  to  the  jurisdiction  of  any  court  of  equity 
or  of  law  in  the  other,  on  which  last  the  court 
decides  according  to  its  discretion. 

"An  objection  to  jurisdiction  on  the  ground 
of  exemption  from  the  process  of  the  court  in 
which  the  suit  is  brought,  or  the  manner  in 
which  a  defendant  is  brought  into  it,  is  waived 
by  appearance  and  pleading  to  issue;  but  when 
the  objection  goes  to  the  power  of  the  court 
over  the  parties  or  the  subject  matter,  the  de- 
fendant need  not,  for  ho  cannot,  give  the  plain- 
tiff a  better  writ.  Where  an  inferior  court  can 
have  no  jurisdiction  of  a  case  of  law  or  equity, 
the  ground  of  objection  is  not  taken  by  plea  in 
abatement,  as  an  exception  of  the  given  case 
from  the  otherwise  general  jurisdiction  of  the 
court;  appearance  does  not  cure  the  defect  of 
Judicial  power,  and  it  may  be  relied  on  by 
plea,  answer,  demurrer,  or  at  the  trial  or  bear- 
ing. As  a  denial  of  jurisdiction  over  the  sub- 
ject matter  of  a  suit  between  parties  within  the 
realm,  over  which  and  whom  the  court  has 
power  to  act,  cannot  be  successful  in  an  Eng- 
lish court  of  general  jurisdiction,  a  motion 
like  the  present  could  not  be  sustained  consist- 
ently with  the  principles  of  its  constitution. 
But  as  this  court  is  one  of  limited  and  special 
original  jurisdiction,  its  action  must  be  confined 
to  the  particular  cases,  controversies,  and  par- 
ties over  which  the  Constitution  and  laws  have 
authorized  it  to  act;  any  proceeding  without 
the  limits  prescribed  is  coram  non  judice,  and 
its  action  a  nullity.  And  whether  the  want  or 
excess  of  power  is  objected  by  a  party,  or  is 
apparent  *to  the  court,  it  must  surcease  [*475 
its  action  or  proceed  extrajudicially." 

In  tha  constructing  of  pleadings  either  in 
abatement  or  in  bar,  every  fact  or  position  con- 
stituting a  portion  of  the  public  law,  or  of 
known  or  general  history,  is  necessarily  im- 
plied. Such  fact  or  position  need  not  be  sp«- 
cially  averred  and  set  forth;  it  is  what  th* 
world  at  large  and  every  individual  are  pre- 
sumed to  know — ^nay,  are  bound  to  know  and 
to  be  governed  by. 

If,  on  the  other  hand,  there  exists  facts  or 
circumstances  by  which  a  particular  case  would 
be  withdrawn  or  exempted  from  the  influence 
of  public  law  or  necessary  historical  knowledge, 
such  facts  and  circumstances  form  an  excep- 
tion to  the  general  principle,  and  these  must 
be  specially  set  forth  and  established  by  those 
who  would  avail  themselves  of  such  exception. 

Now,  the  following  arc  truths  which  a  knowl- 
edge of  the  history  of  the  world,  and  particu- 
larly of  that  of  our  own  country,  compels  u« 
to  know — ^that  the  African  negro  race  never 
have  been  acknowledged  as  belonging  to  the 
family  of  nations;  that  as  amongst  them  there 
never  has  been  known  or  recognized  by  the  in- 
habitants of  other  cuVintries  anything  partak- 
ing of  the  character  of  nationality,  or  civil  or 
political  polity;  that  this  race  has  been  by  all 
the  nations  of  Europe  regnrded  as  subjects  of 
capture  or  purchase;  as  subjects  of  commerce 
or  trallic;  and  that  the  intrmluction  of  that 
ruce  into  every  section  of  this  country  was  not 
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«s  membera  of  civil  or  political  society,  but  as 
Hiaves,  as  property  in  tue  strictest  sense  ot  tlie 
term. 

In  the  plea  in  abatement,  the  character  or 
capacity  of  citizen  on  the  part  of  the  plaintiff 
is  denied;  and  the  causes  which  show  the  ab- 
sence of  that  character  or  capacity  are  set  forth 
by  averment.  The  verity  of  those  causes,  ac- 
cording to  the  settled  rules  of  plending,  being 
admitted  by  the  demurrer,  it  only  remained  for 
the  Circuit  Court  to  decide  upon  their  legal 
sufficiency  to  abate  the  plaintilT's  action.  And 
it  now  becomes  the  province  of  tliis  court  to 
determine  whether  the  plaintiff  below  (and  in 
error  here),  admitted  to  be  a  negro  of  African 
descent,  whose  ancestors  were  of  pure  African 
blood,  and  were  brought  into  this  country  and 
sold  as  negro  slaves — such  being  his  status,  and 
such  the  circumstances  surrounding  his  posi- 
tion— whether  he  can  by  correct  legul  induction 
from  that  status  and  those  circumstances,  be 
clothed  with  the  character  and  capacities  of  a 
citizen  of  the  State  of  Missouri. 

It  may  be  assumed  as  a  postulate,  that  to  a 
slave,  as  such,  there  appertains  and  can  apper- 
tain no  relation,  civil  or  political,  with  the 
State  or  the  government.  He  is  himself  strictly 
property,  to  be  used  in  subserviency  to  the  in- 
419*]  terests,  the  convenience  'or  the  will,  of 
his  owner;  and  to  suppose,  with  respect  to  the 
former,  the  existence  of  any  privilege  or  dis- 
cretion, or  of  any  obligation  to  others  incom- 
patible with  the  magisterial  rights  just  defined, 
would  be  by  implication,  if  not  directly,  to  de- 
ny the  relation  of  master  and  slave,  since  none 
can  possess  and  enjoy  as  his  own,  that  which 
another  has  a  paramount  right  and  power  to 
withhold.  Hence  it  follows  necessarily,  that  a 
slave,  the  peculinm  or  property  of  a  master, 
and  possessing  within  himself  no  civil  nor 
political  rights  or  capacities,  cannot  be  a  citi- 
zen. For  who,  it  may  be  asked,  is  a  citizen? 
What  do  the  character  and  status  of  citizen 
import  T  Without  fear  of  contradiction,  it  does 
not  import  the  condition  of  being  private  prop- 
erty, the  subject  of  individual  power  and  own- 
ership. Upon  a  principle  of  etymology  alone, 
the  term  "citizen,"  as  derived  from  oivitas, 
conveys  the  ideas  of  connection  or  identifica- 
tion with  the  State  or  government,  and  a  par- 
ticipation of  its  functions.  But  beyond  this, 
there  is  not,  it  is  believed,  to  be  found,  in  the 
theories  of  writers  on  government,  or  in  anjr 
aotuni  experiment  heretofore  tried,  an  exposi- 
tion of  the  term  "citizen,"  which  has  not  been 
xuidorstood  as  conferring  the  actual  possession 
and  enjoyment,  or  the  perfect  right  of  acquisi- 
tion and  enjoyment,  of  an  entire  equality  of 
privileges,  ci\il  and  political. 

Thus  Vattel,  in  the  preliminary  chapter  to 
his  treatise  on  the  Law  of  Nations,  says:  "Na- 
tions or  States  are  bodies  politic;  societies  of 
men  united  together  for  the  purpose  of  pro- 
moting their  mutual  safety  and  advantage,  by 
the  jomt  efforts  of  their  mutual  strength.  Such 
a  society  has  her  affairs  and  her  interests;  she 
deliberates  and  takes  resolutions  in  common; 
thus  becoming  a  moral  person,  who  possesses 
an  understanding  and  a  will  peculiar  to  her- 
self." Again,  in  the  first  chapter  of  the  first 
book  of  the  treatise  just  quoted,  the  same 
writer,  after  repeating  his  definition  of  a  State, 
proeeetis  to  rtiiiark,  that,  "from  the  very  dc- 
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sign  that  induces  a  number  of  men  to  form  a 
society,  which  has  its  common  interests  and 
which  is  to  act  in  concert,  it  is  necessary  that 
there  should  be  established  a  public  authority, 
to  order  and  direct  what  is  to  be  done  by  each, 
iu  relation  to  the  end  of  the  association.  This 
political  authority  is  the  sovereignty."  Again 
this  writer  remarks:  "The  authority  of  all 
over  each  member  essentially  belongs  to  Um 
body  politic  or  the  stale." 

By  this  .'<iime  writer  it  is  also  said:  "The  citi- 
zens are  the  members  of  the  civil  society; 
bound  to  this  society  by  certain  duties,  and 
subject  to  its  authority;  they  equally  partici- 
pate in  its  advantages.  The  natives,  or  natural 
born  citizens,  are  those  bom  in  the  conn- 
try,  of  parents  who  are  citizens.  As  society 
'cannot  perpetuate  itself  otherwise  than  [*47  7 
by  the  children  of  the  citizens,  those  children 
naturally  follow  the  condition  of  their  parents, 
and  succeed  to  all  their  rights."  Again:  "1 
say,  to  be  of  the  country,  it  is  necessary  to  be 
bom  of  a  person  who  is  a  citizen;  for  if  he  be 
born  there  of  a  foreigner,  it  will  be  only  the 
place  of  his  birth,  and  not  his  country.  The 
inhabitants,  as  distinguished  from  citizens,  are 
foreigners  who  are  permitted  to  settle  and  stay 
in  the  country."  Vattel,  Book  1,  cap.  19,  p.  101. 

From  the  views  here  expressed,  and  they 
seem  to  be  unexceptionable,  it  must  follow, 
that  with  the  slave,  with  one  devoid  of  rights 
or  capacities,  civil  or  political,  there  could  be 
no  pact ;  that  one  thus  situated  could  be  no  par- 
ty to,  or  actor  in  the  association  of  those  pos- 
sessing free  will,  power,  discretion.  He  could 
form  no  part  of  the  design,  no  constituent  in- 
gredient or  portion  of  a  society  based  upon 
common,  that  is,  upon  equal  interests  and  pow- 
ers. He  could  not  at  the  same  time  be  the  sot- 
ereign  and  the  stave. 

But  it  has  been  insisted,  in  argument,  that 
the  emancipation  of  a  slave,  effected  cither  by 
the  direct  act  and  assent  of  the  master,  or  by 
causes  operating  in  contravention  of  his  will, 
produces  a  change  in  the  status  or  capacities  of 
the  slave,  such  as  will  transform  him  from  a 
mere  subject  of  property,  into  a  being  possess- 
ing a  social,  civil,  and  political  equality  with  a 
citizen;  in  other  words,  will  make  him  a  citi- 
zen of  the  State  within  which  he  was,  previ- 
ously to  his  emanripation,  a  slave. 

It  is  difficult  to  perceive  by  what  magic  the 
mere  surcease  or  renunciation  of  an  interest  in 
a  subject  of  property,  by  an  individual  possess- 
ing that  interest,  can  alter  the  essential  charac- 
ter of  that  property  with  respect  to  persons  or 
communities  unconnected  with  such  renuncia- 
tion. Can  it  be  pretended  that  an  individual  in 
any  State,  by  his  single  act,  though  voluntarily 
or  designedly  performed,  yet  without  the  co- 
operation or  wiirrant  of  the  government,  per- 
luips  in  opposition  to  its  policy  or  its  guaran- 
ties, can  create  a  citl/^n  of  that  State?  Much 
more  emphatically  niny  it  be  asked,  how  sueh  a 
result  could  be  accomplished  by  means  wholly 
extraneous,  and  entirely  foreign  to  the  govern- 
ment of  the  .State.  The  argument  thus  urged 
must  lead  to  these  extraordinary  conclusions. 
It  is  regarded  at  onee  ns  wholly  untenable,  and 
as  unsustnined  by  the  direct  authority  or  by 
the  analogies  of  history. 

The  institution  of  slavery,  ns  it  exists  and 
has  existed  from  the  |K<rio(l  of  its  introduction 
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into  the  United  States,  though  more  humane 
and  mitigated  in  character  than  was  the  same 
institutiun,  either  under  tlic  republic  or  the  em- 
pire of  Rome,  bears,  l>oth  in  its  tenure  and  in 
4  7  8*]  tlie  simplicity  incident  to  the  *mode  of 
its  exercise,  a  closer  resemblance  to  Roman 
slavery  than  it  dors  to  the  condition  of  vil- 
lanage,  as  it  formerly  existed  in  England.  Con- 
nected with  the  latter,  there  were  peculiarities, 
from  custom  or  positive  regulation,  which  var- 
ied it  materially  from  the  slaverer  of  the  Rom- 
ans, or  from  slavery  at  any  period  within  the 
United  States. 

But  with  regard  to  slavery  amongst  the 
Romans,  it  is  by  no  means  true  that  emancipa- 
tion, either  during  the  republic  or  the  empire, 
conferred,  by  the  act  itself,  or  implied,  the 
status  or  the  rights  of  citizenship. 

The  proud  title  of  Roman  citizerij  with  the 
immunities  and  rights  incident  thereto,  and  as 
contradistinguished  alike  from  the  condition  of 
conquered  subjects  or  of  the  lower  grades  of 
native  domestic  residents,  was  maintained 
throughout  the  duration  of  the  Republic,  and 
until  a  late  period  of  the  eastern  empire  and  at 
last  was  in  effect  destroyed  less  by  an  elevation 
of  the  inferior  classes  than  by  the  degradution 
of  the  free,  and  the  previous  possessors  of 
rights  and  immunities  civil  and  political,  to  the 
indiscriminate  abasement  incident  to  absolute 
and  simple  despotism. 

By  the  learned  and  elegant  historian  of  the 
decline  and  fall  of  the  Roman  Empire,  we  are 
told  that  "In  the  decline  of  the  Roman  Em- 
pire, the  proud  distinctions  of  the  republic 
were  gradually  abolished;  and  the  reason  or 
instinct  of  Justinian  completed  the  simple 
form  of  an  absolute  monarchy.  The  Emperor 
could  not  eradicate  the  popular  reverence 
which  always  waits  on  the  possession  of  hered- 
itary wealth  or  the  memory  of  famous  ances- 
tors. He  delighted  to  honor  with  titles  and 
cmolumenta  his  generals,  magistrates  and  sena- 
tors, and  his  precarious  indulgence  communi- 
cated some  rays  of  their  glory  to  their  wives 
and  children.  But  in  the  eye  of  the  law  all 
Roman  citizens  were  equal,  and  all  subjects  of 
the  empire  were  citizens  of  Rome.  That  ines- 
timable character  was  degraded  to  an  obsolete 
and  empty  name.  The  voice  of  m  Roman  could 
no  longer  enact  his  laws,  or  create  the  annual 
ministers  of  his  powers;  his  constitutional 
rights  might  have  cnccked  the  arbitrary  will  of 
a  master;  and  the  bold  adventurer  from  Ger- 
many or  Arabia  was  admitted  with  equal  favor 
to  the  civil  and  military  command  which  the 
citizen  alone  had  been  once  entitled  to  assume 
over  the  conquests  of  his  fathers.  The  first 
Caesars  had  scrupulously  gruarded  the  distinc- 
tion of  ingenuous  and  servile  birth,  which 
was  decided  by  the  condition  of  the  mother. 
The  slaves  who  were  liberated  by  a  generous 
mater,  immediately  entered  into  the  middle 
elass  of  libertini  or  freedmen;  but  they  could 
never  be  enfranchised  fnim  the  duties  of  obedi- 
ence and  gratitude:  whatever  were  the  fruits 
47»*]  of  *their  industry,  their  patron  and  his 
family  inherited  the  third  part,  or  even  the 
whole  of  their  fortune,  if  they  died  without 
children  and  without  a  testament.  Justinian 
respected  the  rights  of  patrons,  but  his  indul- 
gence removed  the  badge  of  disgrace  from  the 
two  inferior  orders  of  freedmen;  whoever  ceased 
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to  be  a  slave,  obtained,  without  reserve  or  de- 
lay,  the  station  of  a  citizen;  and  at  length 
the  dignity  of  an  ingenuous  birth  was  created 
or  supposed  by  the  omnipotence  of  the  Em- 
peror."' 

Tlie  above  account  of  slavery  and  its  modifi- 
cations will  he  found  in  strictest  conformity 
with  the  institutes  of  Justinian.  Thus,  (book 
Ut,  title  3d),  it  is  said:  "The  first  general  div- 
ision of  persons  in  respect  to  their  rights  is  into 
freemen  and  slaves."  The  same  title,  sec.  4th: 
"Slaves  are  born  such,  or  l>cconie  so.  They 
are  born  such  of  bondwomen;  they  become  so 
either  by  the  law  of  nations,  as  by  capture,  or 
by  the  civil  law."  Section  5th:  "'In  the  condi- 
tion of  slaves  there  is  no  diversity;  but  among 
free  persons  there  are  many.  Thus  some  are 
ingenui  or  freemen,  others  libertini  or  freed" 
men." 

Tit.  4th  De  Ingenuis. — ^"A  freeman  ia 
who  is  born  free  by  being  born  in  matrimony, 
of  parents  who  both  are  free,  or  both  freed; 
or  of  parents  one  free  and  the  other  freed. 
But  one  born  of  a  free  mother,  although  the 
father  be  a  slave  or  unknown,  is  free." 

Tit.  6th.  De  Libertinis. — "Freedmen  are 
those  who  have  been  manumitted  from  just 
servitude." 

Section  3d  of  the  same  title  states  that  "freed- 
men were  formerly  distinguished  by  a  three- 
fold division."  But  the  Emperor  proceeds  to 
say:  "Our  piety  leading  us  to  reduce  all  things 
into  a  better  state,  we  Iiave  amended  our  law*, 
and  re-established  the  ancient  usage;  for  an- 
ciently liberty  was  simple  and  undivided — 
that  IS,  was  conferred  upon  the  slave  as  his 
manumittor  possessed  it,  admitting  this  single 
difference,  that  the  person  manumitted  became 
only  a  freed  man,  although  his  manumittor 
was  a  free  man."  And  he  further  declares: 
■'We  have  made  all  freed  men  in  general  be- 
come citizens  of  Rome,  regarding  neither  the 
age  of  the  manumitted,  nor  the  manumittor, 
nor  the  ancient  forms  of  manumission.  We 
have  also  introduced  many  new  methods  by 
which  slaves  may  become  Roman  citizens." 

By  the  references  above  given  it  is  shown, 
from  the  nature  and  objects  of  civil  and  politi- 
cal associations,  and  upon  the  direct  authority 
of  history,  that  citizenship  was  not  conferred 
*by  the  simple  fact  of  emancipation.  [*480 
but  that  such  a  result  was  deduced  therefrom 
in  violation  of  the  fundamental  principles  of 
free  political  association;  by  the  exertion  of 
despotic  will  to  establish,  under  a  false  and 
misapplied  denomination,  one  equal  and  uni- 
versal slavery;  and  to  effect  this  result  re- 
quired the  exertions  of  absolute  power — of  a  ! 
power  both  in  theory  and  practice,  being,  in 
its  most  plenary  acceptation,  the  sovereign- 
ty, the  State  itself — it  could  not  be  produced 
by  a  less  or  inferior  authority,  much  less  by 
the  will  or  the  act  of  one  who,  with  reference 
to  civil  and  political  rights,  was  himself  a 
slave.  The  master  might  abdicate  or  abandon 
his  interest  or  ownership  in  his  property,  but 
his  act  would  be  a  mere  abandonment.  It 
seems  to  involve  an  absurdity  to  impute  to  it 
the  investiture  of  rights  which  the  sovereignty 
alone  had  jmwer  to  impart.    There  is  not,  per- 


1. — Vide  Clbbon's  Deeline  and  Fall  of  the  Bomaa 
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haps,  a  community  in  which  slavery  is  recog- 
nized, in  which  tlic  power  of  emancipation,  and 
the  modes  of  its  exercise  are  not  regulated  by 
law — that  is,  by  the  sovereign  authority;  and 
none  can  fail  to  conipreliend  tlie  necessity  for 
such  regulation,  for  the  preservation  of  order, 
and  even  of  political  and  social  existence. 

By  the  argument  for  the  plaintiff  in  error, 
a  power  equally  despotic  is  vested  in  every 
member  of  the  association,  and  the  most  ob- 
scure or  unworthy  individual  it  comprises  may 
arbitrarily  invade  and  derange  its  most  delib- 
erate and  solemn  ordinances.  At  assumptions 
anomalous  as  these,  so  fraught  with  mischief 
and  ruin,  the  mind  at  once  is  revolted,  and 
goes  directly  to  the  conclusions,  that  to  change 
or  to  abolish  a  fundamental  principle  of  the  so- 
ciety, must  be  the  act  of  the  society  itself 
—01  the  sovereignty;  and  that  none  other  can 
admit  to  a  participation  of  that  high  attribute. 
It  may  further  expose  the  character  of  the  ar- 
gument urged  for  the  plaintiff,  to  point  out 
some  of  the  revolting  consequences,  which  it 
would  authorize.  If  that  argument  possesses 
any  integrity,  it  asserts  the  power  in  any  citi- 
zen, or  quasi  citizen,  or  a  resident  foreigner  of 
any  one  of  the  States,  from  a  motive  either  of 
corruption  or  caprice,  not  only  to  infract  the 
inherent  and  necessary  authority  of  such  state, 
but  also  materially  to  interfere  with  the  organ- 
ization of  the  Federal  Government,  and  with 
the  authority  of  the  separate  and  independent 
States.  He  may  emancipate  his  negro  slave,  by 
which  process  he  first  transforms  that  slave  in- 
to a  citizen  of  his  own  State ;  he  may  next,  im- 
der  color  of  article  4th,  section  2d,  of  the  Con- 
stitution of  the  United  States,  obtrude  him, 
and  on  terms  of  civil  and  political  equality,  up- 
on any  and  every  State  in  this  Union,  in  defi- 
ance of  all  regulations  of  necessity  or  policy, 
ordained  by  those  States  for  their  internal  hap- 
piness or  safety.  Nay,  more:  this  manumitted 
481*]  slave  'may,  by  a  proceeding  springing 
from  the  will  or  act  of  his  master  alone,  be 
mixed  up  with  the  institutions  of  the  Federal 
Government,  to  which  he  is  not  a  party,  and  in 
opposition  to  the  laws  of  that  government 
which,  in  authorizing  the  extension  by  naturali- 
zation of  the  rights  and  immunities  of  citizens 
of  the  United  States  to  those  not  originally 
parties  to  the  federal  compact,  have  restricted 
that  boon  to  free  white  aliens  alone.  If  the 
rights  and  immunities  connected  with  or  prac- 
ticed under  the  institutions  of  the  United 
States  can  by  any  indirection  be  claimed  or 
deduced  from  sources  or  modes  other  than  the 
Constitution  and  laws  of  the  United  States,  it 
follows  that  the  power  of  naturalization  vested 
in  Congress  is  not  exclusive — that  it  has  in 
effect  no  existence,  but  is  repealed  or  abrogated. 

But  it  has  been  strangely  contended  that  the 
jurisdiction  of  the  Circuit  Court  might  be 
maintained  upon  the  ground  that  the  plaintiff 
was  a  resident  of  Missouri,  and  that,  for  the 
purpose  of  vesting  the  court  with  jurisdiction 
over  the  parties,  residence  within  the  State  was 
sufficient. 

The  first,  and  to  my  mind  a  conclusive  reply 
to  this  singular  argument,  is  presented  in  the 
fact  that  tTie  language  of  the  Constitution  re- 
stricts the  juriHdiction  of  the  courts  to  cases  in 
which  the  parties  shall  be  citizens,  and  is  en- 
tirely silent  with  respect  to  residence.  A  scc- 
732 


ond  answer  to  this  strange  and  latitudinous  no- 
tion is,  that  it  80  far  stultifies  the  sages  by 
whom  the  Constitution  was  framed,  as  to  im- 
pute to  them  ignorance  of  the  material  distinc- 
tion existing  between  citizenship  and  mere  resi- 
dence or  doinicil,  and  of  the  well  known  facts, 
that  a  person  cunfesscdiy  an  alien  may  be  per- 
mitted to  reside  in  a  country  in  which  he  can 
possess  no  civil  or  political  rights,  or  of  whicli 
he  is  neither  a  citizen  nor  subject;  and  that  for 
certain  purposes  a  man  may  have  a  domicil  in 
different  countries,  in  no  one  of  which  he  is  an 
actual  personal  resident. 

The  correct  conclusions  upon  the  question 
here  considered  would  seem  to  lie  these: 

That  in  the  establishment  of  tlip  several  com- 
munities now  the  States  of  this  Union,  and  in 
the  formation  of  the  Federal  (iovernment,  the 
African  was  not  deemed  politically  a  person. 
He  was  regarded  and  owned  in  every  State  in 
the  Union  as  property  merely,  and  as  such  was 
not  and  could  not  be  a  party  or  an  actor,  much 
less  a  peer  in  any  compact  or  form  of  govern- 
ment established  by  the  States  or  the  United 
States.  That  if,  since  the  adoption  of  the 
state  govei-nments,  he  has  been  or  could  have 
been  elevated  to  the  possession  of  political 
rights  or  powers,  this  result  could  have  been 
effected  by  no  authority  less  potent  than  that  of 
the  sovereignty — the  State — exerted  *to  ['482 
that  end,  either  in  the  form  of  legislation,  or 
in  some  other  mode  of  operation.  It  could  cer- 
tainly never  have  been  accomplished  by  the 
will  of  an  individual  operating  independently 
of  the  sovereign  power,  and  even  contravening 
and  controlling  that  powpr.  That  so  far  as 
rights  and  immunities  appertaining  to  citizens 
have  been  defined  and  secured  by  the  Consti- 
tution and  laws  of  the  United  States,  the  Afri- 
can race  is  not  and  never  was  recognized  either 
by  the  language  or  purposes  of  the  former;  and 
it  has  been  expressly  excluded  by  every  Act  of 
Congress  providing  for  the  creation  of  citizens 
by  naturalization,  these  laws,  as  has  already 
been  remarked,  being  restricted  to  free  white 
aliens  exclusively. 

But  it  is  evident  that,  after  the  formation  of 
the  Federal  Government  by  tue  adoption  of  the 
Constitution,  the  highest  exertion  of  State  pow- 
er would  be  incompetent  to  bestow  a  character 
or  status  created  by  the  Constitution,  or  con- 
ferred in  virtue  of  its  authority  only.  Upon 
those,  therefore,  who  were  not  originally  parties 
to  the  federal  compact,  or  who  are  not  admitted 
and  adopted  as  parties  thereto,  in  the  mode 
prescribed  by  its  paramount  authority,  no 
State  could  have  power  to  bestow  the  charac- 
ter or  the  rights  and  privileges  exclusively  re- 
served by  the  States  for  the  action  of  the  Fed- 
eral Government  by  that  compact. 

The  States,  in  the  e.xercise  of  their  political 
power,  might,  with  reference  to  their  peculiar 
government  and  jurisdiction,  guaranty  the 
rights  of  person  and  property,  and  the  enjoy- 
ment of  civil  and  political  privileges,  to  those 
whom  they  should  be  disposed  to  make  the 
objects  of  their  bounty;  but  they  could  not 
reclaim  or  exert  the  powers  which  they  had 
vested  exclusively  in  the  govornment  of  the 
United  States.  They  could  not  add  to  or 
chnngc  in  any  respect  the  class  of  prrsnns  to 
whom  ainne  the  character  of  citizen  of  the 
United  States  a)ipertaiiicd,  at  the  time  of  the 
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•doption  of  the  Federal  Constitution.  They 
eoufd  not  create  citizens  of  the  United  States 
by  any  direct  or  indirect  proceeding. 

According  to  the  view  taken  of  the  law,  as 
applicable  to  the  demurrer  to  the  plea  in  abate- 
ment in  this  cause,  the  questions  subsequently 
raised  upon  the  several  pleas  in  bar  might  be 
passed  by,  as  rcquirinj;  neither  a  particular  ex- 
amination, nor  an  adjudication  directly  upon 
them.  But  as  these  questions  are  intrinsically 
of  primary  interest  and  magnitude,  and  have 
been  elaborately  discussed  in  argument,  and  a* 
with  respect  to  them  the  opinions  of  a  majority 
of  the  court,  including  my  own,  are  perfectly 
coincident,  to  me  it  seems  proper  that  they 
should  here  be  fully  considered,  and,  so  far  as 
it  is  practicable  for  this  court  to  accomplish 
such  an  end,  finally  put  to  rest. 
488*]  'The  questions,  then,  to  be"  considered 
upon  the  several  pleas  in  bar,  and  upon  the 
agreed  statement  of  facts  between  the  counsel, 
are:  1st.  Whether  the  admitted  master  and 
owner  of  the  plaintiff,  holding  him  as  his 
slave  in  the  State  of  Missouri,  and  in  conform- 
ity with  his  rights  guarantied  to  him  by  the 
laws  of  Missouri  then  and  still  in  force,  by 
carrying  with  hira  for  his  own  benefit  and  ac- 
commodation, and  as  his  own  slave,  the  person 
of  the  plaintiff  into  the  State  of  Illinois,  with- 
in which  State  slavery  had  been  prohibited  by 
the  Constitution  thereof,  and  by  retaining  the 
plaintiff  during  the  commorancy  of  the  master 
within  the  State  of  Illinois,  had,  upon  his  re- 
turn with  his  slave  into  the  State  of  Missouri, 
forfeited  his  rights  as  master,  by  reason  of  any 
supposed  operation  of  the  prohibitory  provision 
in  the  Constitution  of  Illinois,  beyond  the  prop- 
er territorial  jurisdiction  of  the  latter  State. 
2d.  Whether  a  similar  removal  of  the  plaintiff 
by  his  master  from  the  Stote  of  Missouri,  and 
his  retention  in  service  at  a  point  included 
within  no  State,  but  situated  north  of  thirty- 
six  degrees  thirty  minutes  of  north  latitude, 
worked  a  forfeiture  of  the  right  of  property  of 
the  master,  and  the  manumission  of  the  plain- 
tiff. 

In  considering  the  first  of  these  questions, 
the  acts  or  declarations  of  the  master,  as  ex- 
pressive of  his  purpose  to  emancipate,  may  be 
thrown  out  of  view,  since  none  will  deny  the 
right  of  the  owner  to  relinquish  his  interest  in 
any  subject  of  property,  at  any  time  or  in  any 
place.  The  inquiry  here  bears  no  relation  U> 
acts  or  declarations  of  the  owner  as  expressive 
of  his  intent  or  purpose  to  make  such  a  relin- 
quishment; it  is  simply  a  question  whether, 
irrespective  of  such  purpose,  and  in  opposition 
tlioroto,  that  relinquishment  can  be  enforced 
against  the  owner  of  property  within  his  own 
country,  in  defiance  of  every  guaranty  promised 
by  ite  laws ;  and  this  through  the  instrimiental- 
ity  of  a  claim  to  power  entirely  foreign  and 
extraneous  with  reference  to  himself,  to  the 
origin  and  foundation  of  his  title,  and  to  the 
independent  authority  of  his  country.  A  con- 
clusive negative  answer  to  such  an  inquiry  is 
at  once  supplied,  by  announcing  a  few  familiar 
and  settled  principles  and  doctrines  of  publie 
law. 

Vattel,  in  his  chapter  on  the  general  princi- 
ples of  the  laws  of  nations,  section  ISth.  tells 
us,  that  "nations  being  free  and  independent  of 
each  other  in  the  8»me  manner  that  men  are 
naturally  free  and  independent,  the  second 
■•n  li.  cd. 


general  law  of  their  society  is,  that  each  nation 
should  be  left  In  the  peaceable  enjoyment  of 
that  liberty  which  she  inherits  from  nature." 

'•The  natural  society  of  nations,"  says  this 
writer,  "cannot  subsist  unless  the  natural 
righte  of  each  be  respected."  In  *Bection  ['484 
16th  he  says,  "as  a  consequence  of  that  liber^ 
and  independence,  it  exclusively  belongs  to  each 
nation  to  form  her  ovm  judgment  of  what  her 
conscience  prescribes  for  her — of  what  it  is 
proper  or  improper  for  her  to  do ;  and  of  course 
it  reste  solely  with  her  to  examine  and  deter- 
mine whether  she  can  perform  any  office  for  an-  ' 
other  nation  without  neglecting  a  duty  she  owes 
to  herself.  In  all  cases,  therefore,  in  which  a 
nation  has  the  right  of  judging  what  her  duty 
requires,  no  other  nation  can  compel  her  to  act 
in  such  or  such  a  particular  manner,  for  any 
attempt  at  such  compulsion  would  be  an  in- 
fringement on  the  liberty  of  nations."  Again, 
in  section  ISth  of  the  same  chapter,  "nations 
composed  of  men,  and  considered  as  so  many 
free  persons  living  together  in  a  state  of  nature, 
are  naturally  equal,  and  inherit  from  nature 
the  same  obligations  and  righU.  Power  or 
weakness  does  not  produce  any  difference.  A 
small  republic  is  no  less  a  sovereign  state  than 
the  most  powerful  kingdom." 

So,  in  section  20 :  "A  nation,  then,  is  mistress 
of  her  own  actions,  so  long  as  they  do  not 
affect  the  proper  and  perfect  righto  of  any 
other  nation — so  long  as  she  is  only  intemallj 
bound,  and  does  not  lie  under  any  external  and 
perfect  obligation.  If  she  makes  an  ill  use  of 
her  liberty,  she  is  guilty  of  a  breach  of  duty; 
but  other  nations  are  bound  to  acquiesce  in  her 
conduct,  since  they  have  no  right  to  dictate  to 
her.  Since  nations  are  free,  independent,  and 
equal,  and  since  each  possesses  the  right  of 
judging,  according  to  the  dictotes  of  h^  con- 
science, what  conduct  she  is  to  pursue,  in  or- 
der to  fulfill  her  duties,  the  effect  of  the  whole 
is  to  produce,  at  least  externally,  in  the  eyes 
of  mankind,  perfect  equality  of  righU  between 
nations,  in  the  administration  of  their  affairs, 
and  in  the  pursuit  of  their  pretensions,  with- 
out regard  to  the  intrinsic  justice  of  their 
conduct,  of  which  others  have  no  right  to  form 
a  definitive  judgment." 

Chancellor  Kent,  in  the  1st  volume  of  Us 
Commentaries,  lecture  2d,  after  collating  the 
opinions  of  Grotius,  Heineccius,  Vattel,  and 
Kutherford,  enunciates  the  following  positions 
as  sanctioned  by  these  and  other  learned  pub- 
licists, viz.:  that  "nations  are  equal  in  respect 
to  each  other,  and  entitled  to  claim  equal  con- 
sideration for  their  righto,  whatever  may  be 
their  relative  dimensions  and  strength,  or  how- 
ever greatly  they  may  differ  in  government, 
religion,  or  manners.  This  perfect  equality 
and  entire  independence  of  all  distinct  States  is 
a  fundamental  principle  of  public  law.  It  is  a 
necessary  consequence  of  this  equality,  that 
each  nation  has  a  right  to  govern  itself  as  it 
may  think  proper,  and  no  one  nation  is  entitled 
to  dictate  a  form  of  government  or  religion, 
or  a  course  of  intcmal  'policy  to  an-  [*488 
other."  This  writer  gives  some  instances  of  the 
violation  of  this  great  national  immunity,  and 
amongst  them  the  constant  interference  by  the 
ancient  Romans,  under  the  pretext  of  settling 
disputes  between  their  neighbors,  but  with  the 
real  purpose  of  reducing  tho.se  neighbors  to 
bondage;   the  interference  of  Uussia,  Prussia, 
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Mid  Austria,  for  the  dinnienil>pnnent  of  Poland; 
the  more  recent  invasion  of  Naples  by  Austria 
in  1821,  and  of  Spain  by  the  l-'rcnch  Govern- 
ment in  1823,  under  the  excuse  of  suppressing; 
»  dangeroua  spirit  of  internal  revolution  and 
reform. 

With  reference  to  this  right  of  self-govcm- 
ment  in  independent  sovereign  States,  an  opin- 
ion has  been  expressed,  which,  whilst  it  con- 
cedes this  right  as  insei*arable  from,  and  as 
an  a  iiecussary  attribute  of  sovereignty  and  inde- 
pendence, asserts,  nevertheless,  some  implied 
and  paramount  authority  of  a  supposed  inter- 
national law,  to  which  this  right  of  self-govern- 
ment must  be  regarded  and  exerted  as  subor- 
dinate; and  from  which  independent  and  sover- 
eign States  can  be  exempted  only  by  a  protest, 
or  by  some  public  and  formal  rejection  of  that 
authority.  With  all  respect  for  those  by  whom 
this  opinion  has  been  professed,  I  am  con- 
strained to  regard  it  as  utterly  untenable,  aa 
palpably  inconsistent,  and  as  presenting  in  ar- 
gument a  complete  felo  de  se. 

Sovereignty,  independence,  and  a  perfect 
right  of  self-government,  can  signify  nothing 
less  than  a  superiority  to  and  an  exemption 
from  all  claims  by  any  extraneous  power,  bow- 
ever  expressly  they  may  be  asserted,  and  render 
all  attempts  to  enforce  such  claims  merely  at- 
tempts at  usur|iation.  .\gain;  could  such 
claims  from  extraneous  sources  be  regarded  as 
legitimate,  the  elTort  to  resist  or  evade  them, 
by  protest  or  denial,  would  be  as  irregular  and 
ucmeaning  as  it  would  be  futile.  It  could  in 
nowise  affect  the  question  of  sui^erior  right. 
For  tlie  po.tilion  here  combated,  no  respectable 
authority  has  been,  and  none,  it  is  thought, 
can  be  adduced.  It  is  certainly  irreconcilable 
with  the  doctrines  already  cited  from  the  writ- 
ers u|)on  public  law. 

Neither  the  case  of  James  Somersett,  20 
Howell's  St.  Tr.  so  often  vaunted  as  the  proud 
evidence  of  devotion  to  freedom  under  a  govern- 
ment which  has  done  as  much  perhaps  to  ex- 
tend the  reign  of  slavery  as  all  the  world  be- 
sides; nor  does  any  decision  founded  upon  the 
authority  of  Suniersett's  case,  when  correctly 
ex|)Ounded,  assail  or  impair  the  principle  of 
national  equality,  enunciated  by  each  and  all 
of  the  publicists  already  referred  to.  In  the 
case  of  Somersett,  although  the  applicant  for 
the  habeas  corpus  and  the  individual  claiming 
property  in  that  applicant  were  both  subjects 
486*]  and  residents  'within  the  British  Em- 
pire, yet  the  decision  cannot  be  correctly  un- 
derstood as  ruling  absolutely  and  under  all  cir- 
cumstances against  the  right  of  property  in  the 
claimant.  That  decision  goes  no  farther  than 
to  determine,  that  within  the  realm  of  England 
there  was  no  authority  to  justify  the  detention 
of  an  individual  in  private  bondage.  If  the 
decision  in  buraersett's  case  had  gone  beyond 
that  |ioint,  it  would  have  presented  the  anom- 
aly of  a  repeal  by  laws  enacted  for  and  limited 
in  their  operation  to  the  realm  alone,  of  other 
laws  and  institutions  established  for  places  and 
subjects  without  the  limits  of  the  realm  of  Eng- 
land; laws  and  institutions  at  that  very  time, 
and  long  8ubse<iuently,  sanctioned  and  main- 
tained under  the  authority  of  the  British  Gov- 
ernment, und  wliirli  the  tull  and  combined  ac- 
tion of  the  King  and  I'arliamuut  was  required 
to  abrogate. 
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But  could  the  decision  in  Somersett's  cose  be 
correctly  interpreted  as  ruling  the  doctrine 
which  it  has  been  attempted  to  deduce  from  it, 
still  that  doctrine  must  be  considered  as  having 
been  overruled  by  the  lucid  and  able  opinion 
of  Lord  Stowell  in  the  more  recent  case  of  The 
Slave  Grace,  reported  in  the  second  volume  of 
Haggard,  p.  04;  in  which  opinion,  whilst  it  is 
conceded  by  the  learned  judge  that  there  exist- 
ed no  power  to  coerce  the  slave  whilst  in  Eng- 
land, that  yet,  upon  her  return  to  the  Island 
of  Antigua,  her  status  as  a  slave  was  revived, 
or,  rather,  that  the  title  of  the  owner  to  the 
slave  as  property  had  never  been  extinguished, 
but  hod  always  existed  in  tluit  Island.  If  the 
principle  of  this  decision  be  applicable  as  be- 
tween different  portions  of  one  and  the  same 
empire,  with  how  much  more  force  does  it  ap- 
ply OS  between  nations  or  governments  entirely 
separate,  and  absolutely  independent  of  each 
other?  For  in  this  precise  attitude  the  States 
of  this  Union  stand  with  reference  to  this  sub- 
ject, and  with  reference  to  the  tenure  of  every 
description  of  property  vested  under  their  laws 
and  held  within  their  territorial  jurisdiction. 

A  strong  illustration  of  the  principle  ruled 
by  Lord  Stowell,  and  of  the  effect  of  that  prin- 
ciple, even  in  a  case  of  express  contract,  is  seen 
in  the  case  of  Lewis  v.  FuUerton,  decided  by 
the  Supreme  Court  of  Virginia,  and  reported 
in  the  first  volume  of  Randolph,  p.  IS.  The 
case  was  this:  a  female  slave,  the  property  of 
a  citizen  of  Virginia,  whilst  with  her  master 
in  the  State  of  Ohio,  was  taken  from  his  pos- 
session under  a  writ  of  habeas  corpus,  and  set 
at  liberty.  Soon,  or  inunediately  after,  by 
agreement  between  this  slave  and  her  master, 
a  deed  was  executed  in  Ohio  by  the  latter,  con- 
taining a  stipulation  that  this  slave  should  re- 
turn to  Virginia,  and  after  a  service  of  two 
years  in  that  State,  should  there  be  free.  The 
law  of  Virginia  •regulating  emancipa-  [•4»7 
(ion  required  that  deeds  of  emancipation  should, 
within  a  given  time  from  their  date,  be  record- 
ed in  the  court  of  the  county  in  which  the 
grantor  resided,  and  declared  that  deeds  with 
regard  to  which  this  requisite  was  not  com- 
plied with  should  be  void.  Lewis,  an  infant 
son  of  this  female,  under  the  rules  prescribed 
in  such  cases,  brought  an  action,  in  forma  pau- 
peris, in  one  of  the  courts  of  Virginia,  for  the 
recovery  of  his  freedom,  claimed  in  virtue  of 
the  transactions  above  mentioned.  Upon  an 
appeal  to  the  Supreme  Court  from  a  judgment 
against  the  plaintiff,  Roane,  Justice,  in  deliver- 
ing the  opinion  of  the  court,  after  disposing 
of  other  questions  discussed  in  that  case,  re- 
marks: 

"As  to  the  deed  of  emancipation  contained 
in  the  record,  that  deed,  taken  in  connection 
with  the  evidence  offered  in  support  of  it, 
shows  that  it  liad  a  reference  to  the  State  of 
Virginia;  and  the  testimony  shows  that  it 
formed  a  part  of  this  contract,  wliereliy  the 
slave  Milly  was  to  be  brought  back  (as  she  was 
brought  back)  into  the  State  of  Virginia.  Her 
object  was,  therefore,  to  secure  her  freedom  by 
the  deed  within  the  State  of  Viriginia,  after 
the  time  should  have  expired  for  which  she  had 
indented  herself,  and  when  she  should  be  found 
abiding  within  the  State  of  Virginia. 

If,  then,  this  contract  had  an  eye  to  tlie 
State  of  Virginia  for  its  operation  and  effect, 
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the  lex  loci  ceases  to  operate.  Tn  that  ease  it 
must,  to  have  its  effect,  conform  to  the  laws  of 
Virginia.  It  is  insiifTicient  under  those  laws  to 
cfTcctuate  an  emancipation,  for  want  of  a  due 
recording  in  the  county  court,  as  was  decided 
in  the  case  of  Givens  v.  Mann,  6  Munf.  190, 
in  this  court.  It  is  also  ineffectual  within  the 
Commonwealth  of  Virginia  for  another  reason. 
The  lex  loci  is  al«o  to  be  taken  subject  to  the 
excei>tion,  that  it  is  not  to  be  enforced  in  another 
country,  when  it  violates  some  moral  duty  or 
the  policy  of  that  country,  or  is  not  consistent 
with  a  positive  right  secured  to  a  third  person 
or  party  by  the  laws  of  that  country  in  which 
it  is  sought  to  be  enforced.  In  such  a  case  we 
are  told,  'niagis  jus  nostrum  qiiam  jus  alienum 
servemtis.'  "  Huberus,  tom.  2,  lib.  1,  tit.  3;  2 
Fonblanque,  p.  444.  "That  third  party,  in 
this  instance,  is  the  Commonwealth  of  Virginia, 
and  her  |)olicy  and  interests  are  also  to  bis  at- 
tended to.  These  turn  the  scale  against  the  lex 
loci  in  the  present  instance." 

The  second  or  last  mentioned  position  as- 
sumed for  the  plaintiff  under  the  pleas  in  bar, 
as  it  rests  mainly  if  not  solely  upon  the  provi- 
sion of  the  Act  of  Congress  of  March  6,  1820, 
prohibiting  slavery  in  Upper  Louisiana  north 
of  thirty-six  degrees  thirty  minutes  north  lati- 
tude, popularly  called  the  Missouri  Compro- 
mise, that  assumption  renews  the  question,  for- 
488*]  nierly  so  *zealously  debated,  as  to  the 
validity  of  the  provision  in  the  Act  of  Congress, 
and  upim  the  constitutional  competency  of  Con- 
gri'ss  to  establish  it. 

Ucfiire  proceeding,  however,  to  examine  the 
validity  of  the  prohibitory  provision  of  the 
law,  it  may,  so  far  as  the  rights  involved  in 
this  cause  are  concerned,  be  remarked,  that 
conceding  to  that  provision  the  validity  of  a 
legitimate  exercise  of  power,  still  this  conces- 
sion could  by  no  rational  interpretation  imply 
the  slightest  authority  for  its  operation  be- 
yond the  territorial  limits  comprised  within  its 
terms;  much  less  could  there  be  inferred  from 
it  a  power  to  destroy  or  in  any  degree  to  con- 
trol rights,  either  of  person  or  proiierty.  en- 
tirely within  the  bounds  of  a  distinct  and  in- 
dependent sovereignty — rights  invested  and  for- 
tified by  the  guaranty  of  that  sovereignty. 
These  surely  would  remain  in  all  their  integ- 
rity, whatever  effect  might  be  ascribed  to  the 
prohibition  within  the  limits  defined  by  its  lan- 
guage. 

But  beyond  and  in  defiance  of  this  conclu- 
sion, inevitable  and  undeniable  as  it  appears, 
upon  every  principle  of  justice  or  sound  induc- 
tion, it  has  been  attempted  to  convert  this  pro- 
hibitory provision  of  the  Act  of  IS20  not  only 
into  a  weapon  with  which  to  assail  the  inherent 
— the  necessarily  inherent — powers  of  inde- 
pendent sovereign  governments,  but  into  a 
mean  of  forfeiting  that  equality  of  rights  and 
immunities  which  are  the  birthright  or  the  do- 
native from  the  Constitution  of  every  citizen 
of  the  United  States  within  the  length  and 
breadth  of  the  nation.  In  this  attempt,  there 
is  asserted  a  power  in  Congress,  whether  from 
incentives  of  interest,  ignorance,  faction,  par- 
tiality or  prejudice,  to  bestow  upon  a  portion  of 
the  citizens  of  this  nation  that  which  is  the 
common  properly  and  privilege  of  all — the  pow- 
er, in  fine,  of  conlixcation,  in  retribution  for 
no  olTense.  or.  if  for  an  olTense,  for  that  of 
accidental  locality  only. 
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It  may  be  that,  with  respect  to  future  cases, 
like  the  one  now  before  the  court,  there  is  felt 
an  assurance  of  the  impotence  of  such  a  preten- 
sion; still,  the  fullest  conviction  of  that  result 
can  impart  to  it  no  claim  to  forbearance,  nor 
dispense  with  the  duty  of  anti|>athy  and  dis- 
gust at  its  sinister  aspect,  whenever  it  may  be 
seen  to  scowl  upon  the  justice,  the  order,  the 
tranquillity,  and  fraternal  feeling,  wliieh  iire 
the  surest,  nay,  the  only  means,  of  promoting 
or  preserving  the  happiness  and  prosperity  of 
the  nation,  and  whicli  were  the  great  and  effi- 
cient incentives  to  the  formation  of  this  govern- 
ment. 

The  power  of  Congress  to  impose  the  pro- 
hibition in  the  8th  section  of  the  Act  of  1820 
has  l)een  advocadil  upon  an  attempted  con- 
struction of  the  2d  clause  of  the  3d  section 
•of  the  4th  article  of  the  Constitution,  [•48» 
which  declares  that  "Congress  shall  have  jwwer 
to  dispose  of  and  to  make  all  needful  rules  and 
regulations  re»|)ecting  the  territory  and  other 
projjerty  belonging  to  the  United  Slatex." 

In  the  discussions  in  both  houses  of  Congress, 
at  the  time  of  adopting  this  8th   section   of 
the  Act  of  1820,  great  weight  was  given  to  the 
peculiar  language  of  this  clause,  vix. :  territory 
and   other   property  belonging   to   the   United 
States,  as  going  to  show  that  the  power  of  dis- 
posing  of   and    regulating,   thereby   vested   in 
Congress,  was  restricted  to  a  proprietary  inter- 
est in  the  territory  or  land  comprised  therein, 
and  did  not  extend  to  the  personal  or  political 
rights  of  citizens  or  settlers,  inasmuch  as  this 
'  phra«e  in  the  Constitution,  '"territory  or  other 
!  pro)>erty,"   identified   territory   with    property, 
and  inasmuch  as  citizens  or  (tersons  could  not 
be  property,  and  especially  were  not  property 
.  belonging   to    the    I'nited  "  States.      .And    upon 
]  every  principle  of  reason  or  necessity,  this  pow- 
I  er  to  dispose  of  and  to  regulate  the  territory 
of   tlie  nation   could  be  designed   to  extend  no 
farther  than  to  its  preservation  and  appropria- 
tion to  the  uses  of  those  to  whom  it  belonged) 
,  viz.:   the  nation.     Scarcely  anything  more  il- 
I  logical  or  extravagant  can   be  imagined  than 
!  the  attempt  to  deduce  from'this  provision  in 
I  the  Constitution  a  power  to  destroy  or  in  any 
wise  to  impair  the  civil  and  political  rights  at 
the  citizens  of  the  United   States,  and  much 
more    so   the    power   to   establish    inequalities 
I  amongst     those  citizens  by  ere.-iting  privileges 
in  one  class  of  those  citizens,  and  by  the  dis- 
franchisement of  other  portions  or  classes,  by 
degrading   them   from    the   position   they   pre- 
viously occupied. 

There  can  exist  no  rational  or  natural  con- 
nection or  affinity  between  a  pretension  like 
this  and  the  ]>ower  vested  by  the  Constitution 
in  Congress  with  regard  to  the  territories;  on 
the  contrary,  there  is  an  absolute  incongruity 
between  them. 

But  whatever  the  power  vested  in  Congress, 
and  whatever  the  precise  subject  to  which  that 
power  extended,  it  is  clear  that  the  power  re- 
lated to  a  subject  appertaining  to  the  United 
States,  and  one  to  be  disposed  of  and  regulated 
for  the  benefit  and  under  the  authority  of  the 
United  States.  Congress  was  made  simply  the 
agent  or  trustee  for  the  I'nittKl  States,  and 
could  not,  without  a  hrrneh  of  trust  and  a 
fraud,  appropriaJe  the  subject  tif  the  trust  to 
any  other  beneficiary  or  cestui  que  trust  than 
the"  I'nited  States,  or  to  the  people  of  the  Unit- 
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ed  States,  upon  equal  grounds,  legal  or  equi- 
table. Congress  could  not  appropriate  that  sub- 
ject to  any  one  class  or  portion  of  the  people, 
to  the  exclusion  of  others,  politically  and  con- 
stitutionally equals;  but  every  citizen  would,  if 
490*]  anyone  'could  claim  it,  hare  the  like 
rights  of  purchase,  settlement,  occupation,  or 
any  other  right,  in  the  national  territory. 

Nothing  can  be  more  conclusive  to  show  the 
equality  of  this  with  every  other  right  in  all 
the  citizens  of  the  United  States,  and  the  in- 
iquity and  absurdity  of  the  pretension  to  ex- 
clude or  to  disfranchise  a  portion  of  them 
because  they  are  the  owners  of  slaves,  tlian 
the  fact  that  the  same  instrument,  which  im- 
parts to  Congress  its  very  existence  and  its 
every  function,  guaranties  to  the  slaveholder 
the  title  to  bis  property,  and  gives  him  the 
right  to  its  reclamation  throughout  the  entire 
extent  of  the  nation ;  and  farther,  that  the  only 
private  property  wliich  the  Constitution  has 
specifically  recognized,  and  has  imposed  it  as  a 
direct  obligation  both  on  the  States  and  the 
Federal  Government  to  protect  and  enforce,  is 
the  property  of  the  master  in  his  slave;  no 
other  right  of  property  is  placed  by  the  Con- 
stitution upon  the  same  high  ground,  nor 
shielded  by  a  similar  guaranty. 

Can  there  be  imputed  to  the  sages  and  pa- 
triots by  whom  the  Constitution  was  framed,  or 
can  there  be  detected  in  the  text  of  that  Con- 
stitution, or  in  any  rational  construction  or 
implication  deducible  therefrom,  a  contradic- 
tion so  palpable  as  would  exist  between  a 
pledge  to  the  slaveholder  of  an  equality  with 
his  fellow-citizens,  and  of  the  formal  and  sol- 
emn assurance  for  the  security  and  enjoyment 
of  his  property,  and  a  warrant  given,  as  it 
were,  uno  flatu,  to  another,  to  rob  him  of  that 
property,  or  to  subject  him  to  proscription  and 
disfranchisement  for  possessing  or  for  endeavor- 
ing to  retain  itT  The  injustice  and  extrava- 
gance necessarily  implied  in  a  supposition  like 
this,  cannot  be  rationally  imputed  to  the  pa- 
triotic or  the  honest,  or  to  those  who  were 
merely  sane. 

A  conclusion  in  favor  of  the  prohibitory 
power  in  Congress,  as  asserted  in  the  8th  sec- 
tion of  the  Act  of  1820,  has  been  attempted, 
as  deducible  from  the  precedent  of  the  Ordi- 
nance of  the  Convention  of  1787,  concerning 
the  cession  by  Virginia  of  the  territory  north- 
west of  the  Ohio;  the  provision  in  which  Or- 
dinance, relative  to  slavery,  it  has  been  at- 
tempted to  impose  upon  other  and  subsequent- 
ly acquired  territory. 

The  first  circumstance  which,  in  the  consid- 
eration of  this  provision,  impresses  itself  upon 
my  mind,  is  its  utter  futility  and  want  of  au- 
thority. This  court  has,  in  repeated  instances, 
ruled,  that  whatever  may  have  been  the  force 
according  to  this  Ordinance  of  1787  at  the  pe- 
riod of  its  enactment,  its  authority  and  effect 
ceased,  and  yielded  to  the  paramount  authority 
of  the  Constitution,  from  the  period  of  the 
adoption  of  the  latter.  Such  is  the  principle 
ruled  in  the  cases  of  Pollard's  Lessee  v.  Hagan, 
3  How.  212;  Permoli  v.  New  Orleans,  3  How. 
491*]  680;  'Strader  v.  Graham,  10  How.  82. 
But  apart  from  the  superior  control  of  the 
Constitution,  and  anterior  to  the  adoption  of 
that  instrument,  it  is  obvious  that  the  inhibi- 
tion in  question  never  had  and  never  could  have 
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any  legitimate  and  bimlin-;  force.  We  may  seek 
in  vain  for  any  power  in  the  convention,  either 
to  require  or  to  accept  a  condition  or  restric- 
tion upon  the  cession  like  that  insisted  on;  a 
condition  inconsistent  with,  and  destructive  of, 
the  object  of  the  grant.  The  cession  was,  as  re- 
commended by  the  old  Congress  in  1780,  made 
originally  and  completed  in  terms  to  the  United 
States,  and  for  the  benefit  of  the  United  States, 
i.  e.,  for  the  people,  all  the  people,  of  the  Unit- 
ed States.  The  condition  subsequently  sought 
to  be  annexed  in  1787  (declared,  too,  to  be  per- 
petual and  immutable),  being  contradictory 
to  the  .terms  and  destructive  of  the  purposes 
of  the  cession,  and  after  the  cession  was  con- 
summated, and  the  powers  of  the  ceding  party 
terminated,  and  the  rights  of  the  grantees,  the 
people  of  the  United  States,  vested,  must  neces- 
sarily, so  far,  have  been  ab  initio  void.  With 
respect  to  the  power  of  the  convention  to  im- 
pose this  inhibition,  it  seems  to  be  pertinent 
in  this  place  to  recur  to  the  opinion  of  one  co- 
temporary  with  the  establishment  of  the  gov- 
ernment, and  whose  distinguished  services  in 
the  formation  and  adoption  of  our  national 
charter,  point  him  out  as  the  artifex  maximus 
of  our  federal  system.  James  Madison,  in  the 
year  1819,  speaking  with  reference  to  the  pro- 
hibitory power  claimed  by  Congress,  Uien 
threatening  the  very  existence  of  the  Union,  re- 
marks of  the  language  of  the  2d  clause  of  the 
3d  section  of  article  4th  of  the  Constitution, 
''that  it  cannot  be  well  extended  beyond  a  pow- 
er over  the  territory  as  property,  and  the  pow- 
er to  make  provisions  really  needful  or  neces- 
sary for  the  government  of  settlers,  until  ripe 
for  admission  into  the  Union." 

Again  he  says,  "with  respect  to  what  haa 
taken  place  in  the  Northwest  Territory,  it  may 
be  observed  that  the  Ordinance  giving  it  its 
distinctive  character  on  the  subject  of  slave- 
holding  proceeded  from  the  old  Congress,  act- 
ing with  the  best  intentions,  but  under  a 
charter  %vhich  contains  no  shadow  of  the  au- 
thority exercised;  and  it  remains  to  be  decided 
how  far  the  states  formed  within  that  Terri- 
tory, and  admitted  into  the  Union,  are  on  a  dif- 
ferent footing  from  its  other  member  as  to 
their  legislative  sovereignty.  As  to  the  power 
of  admitting  new  States  into  the  federal  com- 
pact, the  questions  offering  themselves  are, 
whether  Congress  can  attach  conditions,  or  the 
new  States  concur  in  conditions,  which  after 
admission  would  abridge  or  enlarge  the  consti- 
tutional rights  of  legislation  conmion  to  other 
States;  whether  Congress  can,  by  a  compact 
•with  a  new  State,  take  power  either  to  ['493 
or  from  itself,  or  place  the  new  member  above 
or  below  the  equal  rank  and  rights  possessed 
by  the  others;  whether  all  such  stipulations 
cxpres.sed  or  implied  would  not  be  nullities, 
and  be  so  pronounced  when  brought  to  ft  prae- 
tical  test.  It  falls  within  the  scope  of  your 
inquiry  to  state  the  fact,  that  there  waa  a 
pr<)])osition  in  the  convention  to  discriminate 
l)ct\veen  the  old  and  the  new  States  by  an  ar- 
ticle in  the  Constitution.  The  proposition, 
happily,  was  rejected.  The  effect  of  such  a 
discrimination  is  sulficiently  evident." ' 

In  supiiort  of  the  Ordinance  of  1787,  ther« 


1. — I.etlor  from  .Inmes  Mndtson  to  Iloliert  Walsh, 
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may  be  adducrd  the  semblance  at  least  of  obli- 
gation deducible  from  compact,  the  form  of 
assent  or  a;;rrcmcnt  between  the  grantor  and 
grantee;  but  this  form  of  similitudr,  as  is  junt- 
ly  remarked  by  Mr.  Madison,  is  rendered  null 
by  the  abscncp  of  power  or  authority  in  the 
contracting!  partios,  and  by  the  more  intrinsic 
and  essential  defect  of  incompatibility  with  the 
rights  and  avowed  purposes  of  those  parties, 
and  with  their  relative  duties  and  obligations 
to  others.  If,  then,  with  the  attendant  formali- 
ties of  assent  or  compact,  the  restrictive  power 
claimed  wns  void  as  to  the  immediate  subject 
of  the  Ordinance,  how  much  more  unfounded 
must  be  the  pretension  to  such  a  power  as  de- 
rived from  that  source  (viz.:  the  Ordinance  of 
1787),  with  respect  to  territory  acquired  by 
purchase  or  conquest  under  the  supreme  au- 
thority of  the  Constitution — territory  not  the 
subject  of  mere  donation,  but  obtained  in  the 
name  of  all,  by  the  combined  efforts  and  re- 
sources of  all,  and  with  no  condition  annexed 
or  pretended. 

In  conclu.oion,  my  opinion  is,  that  the  deci- 
sion of  the  Circuit  Court,  upon  the  law  arising 
upon  the  several  pleas  in  bar,  is  correct,  but 
that  it  is  erroneous  in  having  sustained  the  de- 
murrer to  the  plea  in  abatement  of  the  juris- 
diction; that  for  this  error  the  decision  of  the 
Circuit  Court  should  be  reversed,  and  the  cause 
remanded  to  that  court,  with  instructions  to 
abate  the  action,  for  the  reason  set  forth  and 
pleaded   in   the   plea   in   abatement. 

In  the  foregoing  examination  of  this  cause, 
the  circumstance  that  the  questions  i;ivolved 
therein  had  i)een  previously  adjudged  between 
these  parties  by  the  court  of  the  State  of  Mis- 
souri, hns  not  been  adverted  to;  for  although  it 
has  been  ruled  by  this  court,  that  in  instances 
of  concurrent  jurisdiction,  the  court  first  ob- 
taining; possession  or  cognizance  of  the  contro- 
versy should  retain  and  decide  it,  yet,  as  in  this 
493*]  case  there  had  *heen  no  plea,  either  of 
a  former  ju^l.gment  or  of  autre  action  pendent, 
It  was  thought  that  the  fact  of  a  prior  decision, 
however  conclusive  it  might  have  been  if  regu- 
larly pleaded,  could  not  be  incidentally  taken 
into  view. 

Mr.  Justice  Campbell: 

I  concur  in  the  judgment  pronounced  by  the 
Chief  .Justice,  but  the  importance  of  the  cause, 
the  cNpcrtation  and  interest  it  has  awakened, 
and  the  resi>onsihility  involved  in  its  determina- 
tion, induce  me  to  file  a  separate  opinion. 

The  case  shows  that  the  plaintiff,  in  the  year 
1834,  was  a  negro  slave  in  Missouri,  the  prop- 
erty of  Dr.  Kmorson,  a  surgeon  in  the  Army  of 
the  United  States.  In  1834,  his  master  took 
him  to  the  military  station  at  Rock  Island,  on 
the  Imrder  of  Illinois,  and  in  1836  to  Fort  Snell- 
ing,  in  the  present  ^linnesota,  then  Wisconsin 
Territory.  While  at  Fort  Snelling,  the  plaintiff 
married  a  slave  who  was  there  with  her  master, 
and  two  children  have  been  bom  of  this  con- 
nection; one  during  the  journey  of  the  family 
in  returning  to  Missouri,  and  the  other  after 
their  return  to  that  State. 

Since  1838,  the  plaintiff  and  the  members  of 
bis  family  have  been  in  Missouri  in  the  condi- 
tion of  slaves.  The  object  of  this  suit  is  to  es- 
tablish their  fn-eilom.  The  defendant,  who 
claims  the  plaintiff  and  his  family,  under  the 
15  Ij.  ed. 


title  of  Dr.  Emerson,  denied  the  jurisdiction  of 
the  Circuit  Court,  by  the  plea  that  the  plaintiff 
nas  a  negro  of  African  blood,  the  descendant 
of  Africans  uho  had  been  imported  and  sold 
in  this  country  as  slaves,  and  thus  he  had  no 
capacity  as  a  citi/en  of  Missouri  to  maintain  a 
suit  in  the  Circuit  Court.  The  court  sustained 
a  demurrer  to  this  plea;  a  trial  was  then  had 
upon  the  general  issue,  and  special  pleas  to  the 
effect  that  the  plaintiff  and  his  family  were 
slaves  belonging  to  the  defendant. 

My  opinion  in  this  case  is  not  affected  by  the 
plea  to  the  jurisdiction,  and  I  shall  not  discuss 
the  questions  it  suggests.  The  claim  of  the 
plaintiff  to  frce<lom  depends  upon  the  effect  to 
be  given  to  his  absence  from  Missouri,  in  com- 
pany with  his  master,  in  Illinois  and  Minne- 
sota, and  this  effect  is  to  be  ascertained  by  a 
reference  to  the  laws  of  Missouri.  For  the 
trespass  complained  of  was  committed  upon  one 
claiming  to  be  a  freeman  and  a  citizen,  in  that 
State,  and  who  had  been  living  for  years  under 
the  dominion  of  its  laws.  And  the  rule  is,  that 
whatever  is  a  justification  where  the  thing  ia 
done,  must  be  a  justification  in  the  forum  where 
the  case  is  tried. 

20  How.  St.  Tri.  234;  Cowp.  S.  C.  161.       t 

The  Constitution  of  Missouri  recognizes  slav- 
ery as  a  legal  condition,  extends  guaranties 
to  the  masters  of  slaves,  and  invites  *im-  [*494 
migrants  to  introduce  them,  as  property,  by  a 
promise  of  protection.  The  laws  of  the  State 
charge  the  master  with  the  custody  of  the  slave, 
and  provide  for  the  maintenance  and  security 
of  their  relation. 

The  Federal  Constitution  and  the  Acts  of 
Congress  provide  for  the  return  of  escaping 
sla%'e3  within  the  limits  of  the  Union.  No  re- 
moval of  the  slave  beyond  the  limits  of  the 
State,  against  the  consent  of  the  master,  nor 
residence  there  in  another  condition,  would  be 
regarded  as  an  effective  manumission  by  the 
courts  of  Missouri,  upon  his  return  to  the 
State.  "Sicut  liberie  captis  status  restituitur 
sic  servus  domino."  Nor  can  the  master  eman- 
cipate the  slave  within  the  State  except  through 
the  agency  of  a  public  authority.  The  inquiry 
arises,  whether  the  manumission  of  the  slave 
is  effected  by  bis  removal,  with  the  consent  of 
the  master,  to  a  community  wherie  the  law  of 
slavery  does  not  exist,  in  a  case  where  neither 
the  master  nor  slave  discloses  a  purpose  to  re- 
main perniiinently,  and  whore  both  parties  have 
continued  to  maintain  their  existing  relations. 
What  is  the  law  of  Missouri  in  such  a  case? 
Similar  inquiries  have  arisen  in  a  great  number 
of  suits,  and  the  discussions  in  the  State  courts 
have  relieved  the  subject  of  much  of  its  diffi- 
culty. 

12  B.  M.  Ky.  645;  Foster  v.  Foster,  10  Gratt. 
Va.  486;  4  Ilarr.  ft  McH.  :Md.  205;  Scott  r. 
Emerson,  15  Mo.  576;  4  Rich.  S.  0.  180;  17 
Mo.  434;  IS  Mo.  696;  5  B.  M.  173;  8  B.  M. 
540,  G33:  0  B.  M.  605;  5  Leigh,  614;  I  Rand. 
15;  18  Pick.  193. 

The  result  of  these  discussions  is,  that,  in 
general,  the  status,  or  civil  and  political  capac- 
ity of  a  prr.s(m,  is  determined,  m  the  first  in- 
stance, hy  the  law  of  the  domieil  where  he  is 
born :  that  the  Irgal  effect  on  |)ersons,  arising 
from  tlio  o;>eration  of  the  law  of  that  domieil, 
is  not  iiuleliSh',  but  that  a  new  enpneity  or  sta- 
tus may  be  acquired  by  »  diange  of  domieil. 
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That  questions  of  status  are  closely  connected 
with  considpi'iitions  arising  out  of  the  social 
and  political  orfi;anization  of  the  State  where 
they  originate,  and  each  sovereign  power  must 
determine  them  within  its  ()wn  territories. 

A  large  class  of  cases  has  been  decided  upon 
the  second  of  the  pro|)ositions  above  stated,  in 
the  Southern  and  Western  courts — cases  in 
which  the  law  of  the  actual  domicil  was  ad- 
judged to  have  alterc<l  the  native  condition  and 
statu»  of  the  slave,  although  he  had  never  ac- 
tually possessed  the  status  of  freedom  in  that 
domicil. 

Bankin  y.  Lydia,  2  A.  K.  Marsh.  4G7;  Har- 
ny  T.  Decker,  Walk.  Mies.  36;  4  Mart.  385;  1 
Mo.  472;  Hunter  v.  Fulcher,  1  Leigh,  172. 

I  do  not  impugn  the  authority  of  these  cases. 
No  evidence  is  found  in  the  record  to  establish 
495*]  the  existence  of  a  domicil  'acquired  by 
the  master  and  slave,  either  in  Illinois  or  Minn- 
esota. The  master  is  described  as  an  officer  of 
the  army,  who  was  transferred  from  one  sta- 
tion to  another,  along  the  Western  frontier,  in 
the  line  of  liis  duty,  ami  who,  after  performing 
the  usual  tours  of  service,  returned  to  Mis- 
souri; these  slaves  returned  to  Missouri  with 
him,  and  had  been  there  for  near  fifteen  years, 
in  that  condition,  when  this  suit  was  instituted. 
But  absence,  in  the  performance  of  military 
duty,  without  more,  is  a  fact  of  no  importance 
in  di'termining  a  question  of  a  change  of  dom- 
icil. Questions  of  that  kind  depend  upon  acts 
and  intentions,  and  are  ascertained  from  mo- 
tives, pursuits,  the  condition  of  the  family,  and 
fortune  of  the  party,  and  no  chanfje  will  be  in- 
ferred, unless  evidence  shows  that  one  domicil 
was  abandoned,  and  there  was  an  intention  to 
acquire  another. 

II  L.  &  Eq.  6;  6  Exeh.  217;  6  M.  &  W.  611; 
2  Curt.  Ecc.  368. 

The  cases  first  cited  deny  the  authority  of  a 
foreign  law  to  dissolve  relations  which  have 
been  legally  contracted  in  the  State  where  the 
iiavties  are,  and  have  their  actual  domicil — re- 
lations which  were  never  questioned  during 
their  absence  from  that  State — relations  which 
are  consistent  with  the  native  capacity  and  con- 
dition of  the  respective  parties,  and  with  the 
policy  of  the  State  where  they  reside;  but 
which  relations  were  inconsistent  with  the  pol- 
icy or  laws  of  the  State  or  Territory  wiuiin 
which  they  had  been  for  a  time,  and  from  which 
they  had  returned,  with  these  relations  undis- 
turbed. It  is  upon  the  assumption,  that  the 
law  of  Illinois  or  Minnesota  was  indelibly  im- 
pres.sed  uiion  the  slave,  and  its  consripienccs 
earrie<l  into  Mii^souri,  that  the  elajm  of  the 
plniiitifT  depends.  The  importance  of  the  case 
entitles  the  doctrine  on  which  it  re»ta  to  a 
careful  examination. 

It  will  be  conceded,  that  in  countries  where 
no  law  or  regulation  prevails,  opposed  to  the 
existence  and  eonseqtiences  of  slavery,  persons 
who  are  bom  in  that  condition  in  a  foreign 
State,  would  not  be  liberated  by  the  accident  of 
their  introgression.  The  relation  of  domestic 
slavery  is  recognir.ed  in  the  law  of  nations,  and 
the  interference  of  the  authorities  of  one  Stale 
with  the  rights  of  a  master  belongini;  to  anoth- 
er, without  a  valid  cause  is  a  violation  of  that 
law. 

Wheat.  T.aw  of  Na.  724:  H  Stats,  at  T,.  «0I : 
ralh.  Sp.  HTR:  Reports  of  the  Com.  U.  S.  and 
n.  R.  187,  ns,  241. 
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I  Tlie  public  law  of  Europe  formerly  pennit- 
I  ted  a  master  to  reclaim  his  bondsman,  within  * 
I  limited  period,  wherever  he  could  find  him, 
and  one  of  the  capitularies  of  Charlemagne 
abolishes  the  rule  of  prescription.  He  directs, 
"that  wheresoever,  within  the  bounds  of  Italy, 
either  the  runaway  slave  of  the  King,  or  of 
'the  church,  or  of  any  other  man,  shall  [*49C 
be  found  by  his  master,  he  shall  be  restored 
without  any  bar  or  prescription  of  years;  yet 
upon  the  provision  that  the  master  be  a  Frank 
or  German,  or  of  any  other  nation  (foreign)  ; 
but  if  he  be  a  Lombard  or  a  Roman,  he  shaU  ac- 
quire or  receive  his  slaves  by  that  law  which 
has  been  established  from  ancient  times  among 
them."  Without  referring  for  precedents 
abroad,  or  to  the  colonial  history,  for  similar 
instances,  the  history  of  the  Confederation  and 
Union  affords  evidence  to  attest  the  existence 
of  this  ancient  law.  In  1783,  Congress  directed 
General  Washington  to  continue  his  remon- 
strances to  the  commander  of  the  Rriti-sh  forces 
respecting  the  permitting  negroes  belonging  to 
the  citizens  of  these  States  to  leave  New  York, 
and  to  insist  upon  the  discontinuance  of  that 
measure.  In  1788,  the  resident  minister  of  the 
United  States  at  Madrid  was  instructed  to  ob- 
tain from  the  Spanish  Crown  orders  to  its  gov- 
ernors in  Louisiana  and  Florida,  "to  permit 
and  facilitate  the  apprehension  of  fugitive 
slaves  from  the  States,  promising  that  the 
States  would  observe  the  like  conduct  respect- 
ing fugitives  from  Spanish  subjects."  The 
committee  that  made  the  report  of  this  resolu- 
tion consisted  of  Hamilton,  Madison  and  Sedg- 
wick (2  Hamilton's  Works,  473)  ;  and  the  clause 
in  the  Federal  Constitution  providing  for  the 
restoration  of  fugitive  slaves  is  a  recognitioa 
of  this  ancient  right,  and  of  the  principle  that 
a  change  of  place  does  not  effect  a  change  of 
condition.  The  diminution  of  the  power  of  * 
master  to  reclaim  his  escaping  bondsman  in 
Europe  commenced  in  the  enactment  of  laws  of 
prescription  in  favor  of  privileged  communes. 
Bremen,  Spire,  Worms,  Vienna,  and  Ratisbon, 
in  Germany;  Carcassonne,  B^ziers,  Toulouse, 
and  Paris,  in  France,  acquired  privileges  on 
this  subject  at  an  early  period.  The  Ordinance 
of  William  the  Conqueror,  that  a  residence  of 
any  of  the  servile  population  of  England,  for  a 
year  and  a  day,  without  being  claimed,  in  any 
city,  burgh,  walled  town,  or  castle  of  the  King, 
.should  entitle  them  to  perpetual  liberty,  is  a 
specimen  of  these  laws. 

The  earliest  publicist  who  has  discussed  thia 
subject  is  Bodin,  a  jurist  of  the  sixteenth  cen- 
tury, whose  work  was  quoted  in  the  early  dis- 
cussions of  the  courts  in  France  and  England 
on  this  subject.  He  siiys:  "In  France,  al- 
though there  lie  some  remembrance  of  old  serv- 
itude, yet  it  is  not  lawful  here  to  make  a  slave 
or  to  buy  any  one  of  others,  in  so  much  as  the 
slaves  of  strangers,  as  soon  as  they  set  their 
foot  within  France,  become  frank  and  free,  as 
was  determined  by  an  old  decree  of  the  court 
of  Paris  against  an  amluissador  of  Spnin.  %vho 
had  brought  a  slave  with  him  into  France."  He 
states  another  case,  which  arose  in  the  City  of 
Toulouse,  of  a  Genoese  merchant,  who  bad 
•carried  a  slave  into  that  city  on  his  [•4»7 
voyage  from  Spain;  and  when  the  matter  was 
brou;;lit  before  the  magistrates,  the  "prooureur 
of  I  lie  elly.  out  of  llie  records,  showe.l  certain 
Hn<-ient   privileges   given   unto   tlieni   of    Toul- 
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wherein  it  was  granted  that  Blaves,  to 
•oon  as  they  should  come  into  Toulouse, 
should  be  free."  These  etses  were  cited  witli 
much  approbation  in  the  discussion  of  the 
claims  of  the  West  India  slaves  of  Verdelin  for 
freedom,  in  1738,  before  the  judges  in  admiral- 
ty ( 15  Causes  CeUbrCs,  p.  1 ;  2  Masse  Droit 
Com.  sec.  68),  and  were  reproduced  before  Lord 
Mansfield,  in  the  cause  of  Somersett,  in  1772. 
Of  the  cases  cited  by  Bodin,  it  is  to  be  observed 
that  Charles  V.  of  France  e.xempted  all  the  in- 
habitants of  Paris  from  serfdom,  or  other  feu- 
dal incapacities,  in  1371,  and  this  was  coiiftrmcd 
by  several  of  his  successors  (3  Dulaire  Hist,  de 
Par.  546;  Broud.  Cout.  de  Par.  21),  and  the  Or- 
dinance of  Toulouse  is  preserved  as  follows: 
"Civitas  Tholosana  fuit  et  erit  sine  fine  libera, 
adeo  ut  serri  et  ancilln  sclavi  et  sclavie,  dom- 
inos  habentes,  cum  rebua  vel  sine  rebus  suis,  ad 
Tholosam  vel  infra  terminos  extra  urbem  ter- 
minatos  accedcntes  acquirant  libertatem." 

Hist,  de  Langue,  tome  3,  p.  69;  Ibid.  6,  p.  8; 
Loysel  Inst.  b.  1.  sec.  6. 

Tlie  decisions  were  made  upon  special  ordi- 
nances, or  charters,  which  contained  positive 
prohibitions  of  slavery,  and  where  liberty  had 
been  granted  as  a  privilege;  and  the  history  of 
Paris  furnishes  but  little  support  for  the  boast 
that  she  was  a  "sacro  sancta  civitas,"  where 
liberty  always  had  an  asylum,  or  for  the  "self- 
complacent  rhapsodies"  of  the  French  advo- 
cates in  the  case  of  Verdelin,  which  amused  the 
grave  lawyers  who  argued  the  case  of  Somer- 
sett. The  case  uf  Verdelin  was  decided  upon  a 
special  ordinance,  which  prescribed  the  condi- 
tions on  which  West  India  slaves  might  be  in- 
troduced into  France,  and  which  had  been  dis- 
regarded by  the  master. 

The  case  of  Somersett  was  that  of  a  Virginia 
slave  carried  to  England  by  his  master  in  1770, 
and  who  remained  there  two  years.  For  some 
cause,  he  was  confined  on  a  vessel  destined  to 
Jamaica,  where  he  was  to  be  sold.  Lord  Mans- 
field, upon  a  return  to  a  habeas  corpus,  states 
the  qiiestion  involved.  "Here,  the  person  of 
tlie  slave  himself,"  he  says,  "is  the  immediate 
subject  of  inquiry.  Can  any  dominion,  author- 
ity or  coercion  be  exercised  in  this  country,  ac- 
cording to  the  American  laws?"  He  answer*: 
"The  dilliculty  of  adopting  the  relation,  with- 
out adopting  it  in  all  its  cimsequences,  is  indeed 
rxtrrine,  and  yet  many  of  those  consequences 
are  absolutely  contrary  to  the  municipal  law  of 
Kngland."  Again,  he  says:  *'The  return  states 
that  the  slave  dejiarted,  and  refused  to  serve; 
whereupon,  he  was  kept  to  lie  sold  abrond."  "So 
498*]  high  *an  act  of  dominion  must  be  recog- 
nized by  the  law  of  the  country  where  it  is 
uicd.  The  power  of  the  master  over  his  slave 
has  been  extremely  different  in  difTerent  coun- 
tries." "The  state  of  slavery  is  of  such  a  na- 
ture, that  it  is  incapable  of  being  introduced 
on  any  reasons,  moral  or  political,  but  only  by 
positive  law,  which  preserves  its  force  long 
after  the  reasons,  occasion,  and  time  itself,  from 
whence  it  was  created,  are  erased  from  the 
memory.  It  is  so  odious,  that  nothing  can  be 
suffered  to  support  it  but  positive  law."  That 
there  is  a  difference  in  the  systems  of  States, 
which  recognize  and  which  do  not  recognize 
the  institution  of  slavery,  cannot  be  disguised. 
Constitutional  law,  punitive  law,  police,  do- 
nirstic  economy,  industrial  pursuits,  and  amuse- 
l^S  Ii«  ed> 


ments,  the  modes  of  thinking  and  of  belief  of 
the  population  of  the  resrcctive  communities, 
all  show  the  profound  infliienrc  exerted  upon 
society  by  this  single  arran;;i'nicnt.  This  inllu- 
ence  was  discovered  in  the  Federal  Convention, 
in  the  dcliberntions  on  the  plan  of  the  Constitu- 
tion. Mr.  Madison  observed,  "that  the  States 
were  divided  into  difTerent  interests,  not  by 
their  difference  of  size,  but  by  other  circum- 
stances: the  most  material  of  which  resulted 
partly  from  climate,  but  principally  from  the 
effects  of  their  having  or  not  having  slaves. 
Those  two  causes  concur  in  forming  tlic  great 
division  of  interests  in  the  United  States." 

The  question  to  be  raised  with  t!'.c  opinion  of 
Ixird  Itlansfield,  therefore,  is  not  in  respect  to 
the  incongruity  of  the  two  systems,  but  wheth- 
er slavery  was  absolutely  contrary  to  the  law 
of  England;  for  if  it  was  so,  clearly,  tho 
American  laws  could  not  operate  there.  His- 
torical research  asccrtiiins  that  at  the  date  of 
the  Conquest  the  rural  |)<>pul:itiun  of  England 
were  generally  in  a  servile  condition,  and  under 
various  names,  denotin.?  slight  variances  in 
condition,  they  were  sold  with  the  land  like 
cattle,  and  were  a  pnrt  of  its  living  money. 
Traces  of  the  existenoe  of  .\friean  slaves  are  to 
be  found  in  the  early  chronicles.  Parliament, 
in  the  time  of  Richard  II.,  and  also  of  Henry 
VIII.,  refused  to  adopt  a  general  law  of  eman- 
cipation. Acts  of  emanci|>alion  by  the  last- 
named  monarch  and  by  Kli/alirth  are  preserved. 

The  African  slave  trade  liad  been  carried  on, 
under  the  unbouiid<-d  protection  of  the  Crown, 
for  near  two  centuries,  when  the  case  of  Somer- 
sett was  heard,  and  no  motion  for  its  suppres- 
sion had  ever  been  submitted  to  Parlinnicnt, 
while  it  was  forced  upon  and  maintained  in  un- 
willing colonies  by  the  Parliament  and  Crown 
of  England  at  that  moment.  Fifteen  thousand 
negro  slaves  were  then  living  in  tliat  island, 
where  they  lutd  lieen  introduced  under  tlie  coun- 
sel of  the  most  illustrious  jurists  of  tlie  realm, 
and  such  slaves  had  been  publicly  'sold  [*499 
for  near  a  century  in  the  markots  of  l^indon.  In 
the  northern  part  of  the  kingdom  of  Cn-at  Brit- 
ain there  exisU'd  a  class  of  froni  30,000  to  40,- 
000  persons  of  whom  the  ParliaiDcnt  said,  in 
1776  (15  George  III,  chap.  28),  "many  colliers, 
coal  heavers,  and  saltevs,  are  in  a  'tatc  of  slav- 
ery or  lioiidage,  boiiiitl  to  the  collieries  and  salt 
works,  where  they  work  for  life,  transferable 
with  the  collieries  and  salt  works  when  their 
original  masters  have  no  use  for  tlicni ;  and 
whereas  the  emancipating  or  setting;  fne  tho 
colliers,  coal  heavers,  and  salters,  in  Scotland, 
who  are  now  in  a  state  of  servitude,  gradually 
and  upon  reasonable  conditions,  avouIiI  be  the 
means  of  increasing  the  nuniber  of  collirrs,  coal 
heavers,  and  salters,  to  the  great  benefit  of  the 
public,  without  doing  any  injury  to  the  present 
masters,  and  would  remove  the  reproach  of  al- 
lowing such  a  state  of  servitude  to  exist  in  a 
free  country,"  etc.;  and  again,  in  1709,  "they 
declare  that  many  colliers  and  coal  heavers  still 
continue  in  a  state  of  bondage."  No  statute, 
from  the  Conquest  till  the  1.5  (Jeorge  III.,  bad 
been  passed  upon  the  subject  of  |iei'sonal  slav- 
ery. These  facts  have  led  the  most,  eminent 
civilian  of  England  to  question  the  accuracy 
of  this  judgment,  and  to  iiisiniiatr  that  in  tliu 
judgment  tlie  oll'ense  of  ai-.pliaic  jurisdictioii- 
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<m  by  private  authority  was  committed  by  the 
eminent  magistrate  who  pronounced  it. 

This  sentence  is  distinguishable  from  those 
cited  from  the  French  courts  in  tliis:  that  there 
positive  proliibitions  existed  against  slavery, 
and  the  right  to  freedom  was  conferred  on  tlie 
immigrant  slave  by  positive  law;  whereas  lierc 
the  consequences  of  slavery  merely — that  is,  the 
public  policy^were  found  to  be  contrary  to  tlie 
law  of  slavery.  The  case  of  The  Slave  Grace, 
2  Hagg.  94,  with  four  others,  came  beiore  I»rd 
Stowell  in  1827,  by  appeals  from  the  West  In- 
dia vice  admiralty  courts.  Tliey  were  cases  of 
slaves  who  had  returned  to  those  islands,  after 
a  residence  in  Great  Britain,  and  wliere  the 
claim  to  freedom  was  first  presented  in  the  co- 
lonial forum.  Tlie  learned  judge  in  that  case 
said:  "This  suit  fails  in  its  foundation.  She 
(Grace)  was  not  a  free  person;  no  injury  is 
done  her  by  her  continuance  in  slavery,  and  she 
has  no  pretensions  to  any  other  station  than 
that  which  was  enjoyed  by  every  slave  of  a 
family.  If  she  depends  upon  such  freedom  con- 
veyed by  a  mere  residence  in  England,  she  com- 
plains of  a  violation  of  right  which  she  pos- 
sessed no  longer  than  whilst  she  resided  in 
England,  but  which  totally  expired  when  that 
residence  ceased,  and  she  was  imported  into 
Antigua." 

Tlie  decision  of  Lord  Mansfield  was,  "that 
■o  high  an  act  of  dominion"  as  the  manter  ex- 
ercises over  his  slave,  in  sending  him  abroad 
for  sale,  could  not  he  exercised  in  England 
500*]  'under  the  American  laws,  and  con- 
trary to  the  spirit  of  their  own. 

The  decision  of  Lord  Stowell  is,  that  the  au- 
thority of  the  English  laws  terminated  when 
the  slave  departed  from  England.  That  the 
laws  of  England  were  not  imported  into  Anti- 
gua, with  the  slave,  upon  her  return,  and  that 
the  colonial  fonini  had  no  warrant  for  ai)plying 
a  foreign  code  to  dissolve  relations  which  had 
exisieu  uetween  persons  lielonging  to  that  is- 
land, and  which  were  legal  according  to  its  own 
system.  There  is  no  distinguishable  difference 
between  the  case  before  us  and  that  determined 
in  the  admiralty  of  Great  Britain. 

The  complaint  here,  in  my  opinion,  amounts 
to  this:  that  the  judicial  tribunals  of  Missouri 
have  not  denounced  as  odious  the  Constitution 
and  laivs  under  which  they  are  organized,  and 
have  not  superseded  them  on  their  own  private 
authority,  for  the  purpose  of  applying  the  laws 
of  Illinois,  or  those  pasiied  by  Congress  for  Min- 
nesota, in  their  stead.  The  8th  section  of  the 
Act  of  Congress  of  the  0th  of  March,  1820  (3 
Stat,  at  L.  645),  entitled,  "An  Act  to  authorize 
the  people  of  Missouri  to  form  a  State  govern- 
ment," etc.,  etc.,  is  referred  to  as  affording  the 
authority  to  this  court  to  pronounce  the  sen- 
tence which  the  Supreme  Court  of  Missouri  felt 
themselves  constrained  to  refuse.  That  section 
of  the  Act  prohibits  slavery  in  the  district  of 
country  west  of  the  Mississippi,  north  of  thirty- 
six  degrees  thirty  minutes  north  latitude,  which 
belonged  to  the  ancient  Province  of  Louisiana, 
not  included  in  Missouri. 

It  is  a  settled  doctrine  of  this  court,  that  the 
Federal  Government  can  exercise  no  power  over 
the  subject  of  slavery  within  the  States,  nor 
control  the  intemiigration  of  slaves,  other  than 
iiigiiivis,  among  the  States.  Nor  can  that  gov- 
ernment affect  the  duration  of  slavery  within 
Mm  States,  other  than  by  a  legislation  over  the 
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foreign  sl.ave  trade.  The  power  of  Congress  to 
adopt  the  section  of  the  Act  above  cited  must, 
tlierofore.  depend  upon  some  condition  of  the 
Territories  which  distinguishes  them  from 
States,  and  subjects  thorn  to  a  control  more  ex- 
tended. The  3d  section  of  the  4th  article 
of  the  Constitution  is  referred  to  as  the  only 
and  all-suiTicient  grant  to  support  this  claim. 
It  is,  that  "new  States  may  be  admitted  by  the 
Congress  to  this  Union ;  but  no  new  State  shall 
be  formed  or  erected  within  the  jurisdiction  of 
any  other  State,  nor  any  State  be  formed  by  the 
junction  of  two  or  more  States,  or  parts  of 
States,  without  the  consent  of  the  Legislatures 
of  the  States  concerned,  as  well  as  of  the  Con- 
gress. The  Congress  shall  have  power  to  dis- 
pose of  and  make  all  needful  rules  and  reg^a- 
tions  respecting  the  territory,  or  other  proper- 
ty "belonging  to  the  United  States;  and  [*501 
nothing  in  this  Constitution  shall  be  so  con- 
strued as  to  prejudice  any  claims  of  the  United 
States,  or  of  any  particular  State." 

It  is  conceded,  in  the  decisions  of  this  court, 
that  Congress  may  secure  the  rights  of  the 
United  States  in  the  public  domain,  provide  for 
the  sale  or  lease  of  any  part  of  it,  and  establish 
the  validity  of  the  titles  of  the  purchasers,  and 
may  organize  territorial  governments,  with 
powers  of  legislation. 

3  How.  212;  12  How.  1;  I  Pet.  511;  13  P«t 
436;   16  How.  164. 

But  the  recognition  of  a  plenary  power  in 
Congress  to  dispose  of  the  public  domain,  or  to 
organize  a  government  over  it,  does  not  imply 
a  corresponding  authority  to  determine  the  in- 
ternal polity,  or  to  adjust  the  domestic  rela- 
tions, or  the  persons  who  may  lawfully  inhabit 
the  territory  in  which  it  is  situated.  A  su- 
preme power  to  make  needful  rules  respecting 
the  public  domain,  and  a  similar  power  ol 
framing  laws  to  operate  upon  persons  and 
things  within  the  territorial  limits  where  it 
lies,  are  distinguished  by  broad  lines  of  de- 
marcation in  American  history.  This  court  has 
assisted  us  to  define  them.  In  Johnson  v.  Mc- 
intosh, 8  Wheat.  543-605,  they  say:  "Accord- 
ing to  the  theory  of  the  British  Constitution, 
all  vacant  lands  are  vested  in  the  Crown;  and 
the  exclusive  power  to  grant  them  is  admitted 
to  reside  in  the  Crown,  as  a  branch  of  the  royal 
prerogative. 

All  the  lands  we  hold  were  originally  granted 
by  the  Crown,  and  the  establishment  of  a 
royal  government  has  never  been  considered  aa 
impairing  its  right  to  grant  hinds  within  the 
chartered  limits  of  snch  colony." 

And  the  British  Parliament  did  claim  a  su- 
premacy of  legislation  co-extensive  with  the 
absoluteness  of  the  dominion  of  the  sovereign 
over  the  crown  lands.  The  American  doctrine, 
to  the  contrary,  is  emhnilled  in  two  brief  reso- 
lutions of  the  jicople  of  Pennsylvania,  in  1774; 
1st.  "That  the  inhabitants  of  these  Colonies 
are  entitled  to  the  same  rights  and  liberties, 
within  the  Colonirs.  that  the  subjects  bom  in 
England  are  entitled  within  the  realm."  2d. 
"That  the  power  assumed  by  Parliament  to 
bind  the  people  of  those  Colonies  by  statutes, 
in  all  ciisos  whatever,  is  uneoiistilutional,  and 
therefore  the  source  of  those  unhappy  diflieul- 
tios."  The  Conj^ress  of  1774,  in  their  statement 
of  rights  and  grievances,  allirm  "a  free  and  ex- 
chisi>o  (lower  of  legislation"  in  their  several 
provincial  Legislatures,  "in  all  cases  of  tasa- 
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ttoa  and  intrnuil  polity,  subject  only  to  the 
negative  of  their  sovereiji^n,  in  ftuch  manner  as 
has  been  heretofore  used  and  accustomed."  1 
Jour.  (JonK.  32. 

The  unanimous  consent  of  the  people  of  the 
502*1  Colonies,  then,  'to  the  power  of  their 
■overeign,  "to  dispose  of  and  make  all  needful 
rules  and  re^ilations  respecting  the  territory" 
of  the  Crown,  in  1774,  wa*  deemed  by  them  as 
entirely  consistent  with  opposition,  remon- 
strance, the  renunciation  of  allo{(iance,  and 
proclamation  of  civil  war,  in  preference  to  sub- 
mission to  his  claim  of  supreme  power  in  the 
Territories. 

I  pass  now  to  the  evidence  afforded  during 
the  Revolution  and  Confederation.  The  Amer- 
ican Revolution  was  not  a  social  revolution.  It 
did  not  alter  the  domestic  condition  or  capacity 
of  persons  within  the  Colonies,  nor  was  it  de- 
signed to  disturb  the  domestic  relations  exist- 
ing among  them.  It  was  a  political  revolution, 
by  which  thirteen  dependent  Colonies  became 
thirteen  independent  States.  "The  Declaration 
of  Independence  was  not,"  says  Justice  Chase, 
"a  declaration  that  the  united  Colonies  jointly, 
in  a  collective  capacity,  were  independent 
States,  etc.,  etc.,  etc.,  but  that  each  of  them  was 
a  sovereign  and  independent  State;  that  is, 
that  each  of  tlirm  had  a  right  to  govern  itself 
by  its  own  authority  and  its  own  laws,  without 
any  control  from  any  other  power  on  earth." 

3  Dall.  109 ;  4  Crancb,  212. 

These  sovereign  and  independent  States,  be- 
ing united  as  a  Confederation,  by  various  pub- 
lic acts  of  cession,  became  jointly  interested  in 
territory,  and  concerned  to  dispose  of  and  make 
all  needful  rules  and  regulations  respecting  it. 
It  is  a  conclusion  not  open  to  discussion  in 
this  court,  "that  there  was  no  territory  within 
the  (original)  United  States,  that  was  claimed 
by  them  in  any  other  right  than  that  of  some 
of  the  confederate  States."  Harcourt  v.  Gail- 
lard,  12  Wheat.  623.  "The  question  whether 
the  vacant  lands  within  the  United  States." 
says  Chief  Justice  Marshall,  "became  joint 
property,  or  belonged  to  the  separate  States, 
was  a  momentous  question,  which  threatened 
to  shake  the  American  Confederacy  to  its  foun- 
dations. This  important  and  dangerous  ques- 
tion has  been  compromised,  and  the  compromise 
is  not  now  to  be  conteRted."     0  Cronch,  87. 

iie  cessions  of  the  States  to  the  Confedera- 
tion were  made  on  the  condition  tliat  the  terri- 
tory ceded  should  be  laid  out  and  formed  into 
distinct  republican  States  which  would  be  ad- 
mitted as  members  to  the  Federal  Union,  hav- 
ing the  same  rights  of  sovereignty,  freedom  and 
independence,  as  the  other  States.  The  first 
effort  to  fulfill  this  trust  was  made  in  1785,  l>y 
the  offer  of  a  charter  or  compact  to  the  inhab- 
itants who  might  come  to  occupy  the  land. 

liiose  inhabitants  were  to  form  for  them- 
■elves  temporary  state  governments,  founded  on 
the  constitutions  of  any  of  the  States,  but  to  be 
alterable  at  the  will  of  their  legislature;  and 
KU3*]  •permanent  governments  were  to  suc- 
ceed these,  wlu-ni'vcr  the  population  became  suf- 
ficiently numerous  to  authorize  the  Stale  to  en- 
ter the  Confederacy;  and  Congress  assumed  to 
obtain  powers  from  the  States  to  fncilitatc  this 
object.  Neither  in  the  deeds  of  ci'ssion  of  the 
States,  nor  in  this  compact,  was  a  sovereign 
power  for  Congress  to  govern  the  Territories 
asserted.  Congress  retained  power,  by  this 
16  li.  cd. 


Act,  "to  dispose  of  and  to  make  rules  and  reg- 
ulations respecting  the  public  domain,"  but 
submitted  to  the  people  to  organize  a  govern- 
ment harmonious  with  those  of  the  confederate 
SUtes. 

The  next  stage  in  the  progress  of  colonial 
government  was  the  adoption  of  the  Ordinance 
of  1787,  by  eight  States,  in  which  the  plan  of  a 
territorial  government,  established  by  Act  of 
Congress,  is  first  seen.  This  was  adopted  while 
the  Federal  Convention  to  form  the  Constitu- 
tion was  sitting.  The  plan  placed  the  govern- 
ment in  the  hands  of  a  governor,  secretary,  and 
judges,  appointed  by  Congress,  and  conferred 
power  on  them  to  select  suitable  laws  from  the 
codes  of  the  States,  until  the  population  should 
equal  6,000.  A  legislative  council,  elected  by 
the  people,  was  then  to  be  admitted  to  a  share 
of  tlie  legislative  authority,  under  the  super- 
vision of  Congress;  and  States  were  to  be 
formed  whenever  the  number  of  the  population 
should  authorize  the  measure. 

This  Ordinance  was  addressed  to  the  inhab- 
itants as  a  fundamental  compact,  and  six  of  its 
articles  define  the  conditions  to  be  observed  in 
their  Constitution  and  lawst  These  conditions 
were  designed  to  fulfill  the  trust  in  the  agree- 
ments of  cession,  that  the  States  to  be  formed 
of  the  ceded  Territories  should  be  "distinct  re- 
publican States."  This  Ordinance  was  sub- 
mitted to  Virginia  in  1788,  and  the  6th  article, 
embodying  as  it  does  a  summary  of  the  entire 
Act,  was  specifically  ratified  and  confirmed  by 
that  State.  This  was  an  incorporation  of  the 
Ordinance  into  her  Act  of  Cession.  It  was  con- 
ceded, in  the  argument,  that  the  authority  of 
Congress  was  not  adequate  to  the  enactment  of 
the  ordinance,  and  that  it  cannot  be  supported 
upon  the  Articles  of  Confederation.  To  a  part 
of  the  engagemente,  the  assent  of  nine  states 
was  required,  and  for  another  portion  no  pro- 
vision had  been  made  in  those  Articles.  Mr. 
Afadison  said,  in  a  writing  nearly  contemporary 
but  before  the  Confirmatory  Act  of  Virginia, 
"Congress  have  proceeded  to  form  new  states, 
to  erect  temporary  governments,  to  appoint  of- 
ficers for  them,  and  to  prescribe  the  conditions 
on  which  such  States  shall  be  admitted  into  the 
Confederacy;  all  this  has  been  done,  and  done 
without  the  least  color  of  constitutional  author- 
ity." Federalist,  No.  38.  Richard  Henry  Lee, 
one  of  the  committee  who  reported  the  Ordi- 
nance to  Congress,  'transmitted  it  to  [*504 
General  Washington  (I6th  July,  1787),  say- 
ing: "It  seemed  neee.ssary,  for  the  security  of 
property  among  uninformed  and  perhaps  licen- 
tious people,  as  the  greater  part  of  those  who 
go  there  are,  that  a  strong-toned  government 
should  exist,  and  the  rights  of  property  b« 
clearly  defined."  The  consent  of  all  the  States 
represented  in  Congress,  the  consent  of  the  leg- 
islature of  Virginia,  the  consent  of  the  inhabi- 
tante  of  the  territory,  all  concur  to  support  the 
authority  of  this  enactment.  It  is  apparent,  in 
the  frame  of  the  Constitution,  that  the  Conven- 
tion recognized  its  validity,  and  adjusted  parte 
of  their  work  with  reference  to  it.  The  au- 
thority to  admit  new  States  into  the  Union,  the 
omission  to  provide  dislinctl.v  for  territorial 
governments,  and  the  clause  limiting  the  for- 
I  ign  slave  trade  to  States  then  existmg,  which 
miglit  not  prohibit  it,  show  that  they  regarded 
this  territory  as  provided  with  a  government 
and  organized  permanently  with  a  restriction 
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on  the  siilMi'ct  of  slavery.  JiHtice  Chase,  in  t)«e 
opinion  nlroady  citod.  saj'S  of  tlit-  Ko>ernniPnt 
before,  oinl  it  is  in  some  measure  tnie  during 
tlie  ronfflrralion,  "tliat  the  jiowers  of  Congress 
orifjinntcd  from  necessity,  and  arose  out  of  and 
were  only  limited  l>y  events,  or,  in  other  words, 
they  were  revolutionary  in  their  very  nature. 
Their  extent  depended  upon  the  exigencies  and 
necessities  of  piiblic  nfTairs;"  and  there  is  only 
one  rule  of  construction,  in  regard  to  the  acts 
done,  wliich  wilt  fully  support  them,  viz.:  that 
the  powers  actually  exercised  were  rightfully 
exeroisi'd.  wherever  they  were  supported  by  the 
implied  .sanction  of  the'  State  legislatures,  and 
by  the  ratifications  of  the  people. 

The  clauses  in  the  M  section  of  the  4fh  arti- 
cle of  the  Constitution,  relative  to  the  admis- 
sicm  of  now  Stales,  and  the  disposal  and  regula- 
tion of  the  territory  of  the  United  States,  were 
adopted  without  deliat"  in  the  Convention. 

There  was  a  warm  discussion  on  the  clauses 
that  relate  to  the  subdivision  of  the  States,  and 
the  reservation  of  the  claims  of  the  United 
States  and  each  of  the  States  from  any  preju- 
diee.  The  Maryland  members  revived  tlie  con- 
trovir.sy  in  regard  to  the  Crown  lands  of  the 
Southwest.  TJiore  was  nothing  to  indicate  any 
reference  to  a  government  of  territories  not 
included  within  the  limits  of  the  Union;  and 
the  whole  discussion  donumsl  rates  that  the  Con- 
vention was  consciously  dealing  with  a  Terri- 
tory whose  condition,  as  to  government,  had 
liecn  arranged  by  a  fundamental  and  unalter- 
able c(!n\[^act. 

An  examination  of  this  clause  of  the  Consti- 
tution, by  the  light  of  the  circumstances  in 
which  the  Convention  was  placed,  will  aid  us 
to  di'termine  its  signilieance.  The  first  clause 
is,  "that  new  States  may  be  admitted  by  the 
505*]  Congress  into  this  •Union."  The  condi- 
tion of  Kentucky,  Vermont,  lUiode  Island  and 
the  new  States  to  be  formed  in  the  Northwest, 
suggested  this,  as  a  necessary  addition  to  the 
powers  of  Congress.  Tlie  next  clause,  providing 
lor  the  subdivi-ion  of  States,  and  the  parties  to 
consent  to  such  an  alteration,  was  required,  by 
the  plans  on  foot,  for  changes  in  Massachusetts, 
New  York,  Pennsylvania,  North  Carolina  and 
Georgia.  The  clause  which  enables  Congress  to 
dis|>osc  of  and  make  regulations  respecting  the 
public  domain,  was  demanded  by  the  exigen- 
cies of  an  exhausted  treasury  and  a  disordered 
finance,  for  relief  by  sales,  and  the  preparation 
for  sales,  of  the  public  lands:  and  the  last 
clause,  that  nothing  in  the  Constitution  should 
prejudice  the  claims  of  the  United  States  or  a 
particular  State,  was  to  quiet  the  jealousy  and 
irritation  of  those  who  had  claimed  for  the 
United  States  all  the  unappropriated  lands.  I 
look  in  vain,  among  the  discussions  of  the  time, 
for  the  assertion  of  a  supreme  sovereignty  for 
Congress  over  the  territory  then  belonging  to 
the  United  States,  or  that  they  might  tlieieafler 
acquire.  I  seek  in  vain  for  an  eiuincialion  that 
a  consolidated  power  had  bern  inaugurated, 
whose  subject  comprrhi-iided  an  empire,  and 
which  had  no  restriction  but  the  discretion  of 
Congress.  This  disturbing  clement  of  the  Un- 
ion »-iitirely  escaped  the  apprehensive  provisions 
of  Samuel  Adams,  George  Clinton,  Luther  Mar- 
tin, and  Patrick  Henry;  and,  in  respect  to  dan- 
gers from  iK)wer  vested  in  a  central  government 
over  distant  settlements,  colunics,  or  provinces, 
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their  instincts  were  always  alive.  'Not  «  word 
escajied  them,  to  warn  their  countrymen  that 
here  was  a  power  to  threaten  the  landmarks  of 
this  federative  Union,  and  with  them  the  safe- 
guards of  popular  and  constitutional  liber^; 
or  that  under  this  Article  there  might  be  Intro- 
duced,  on  our  soil,  a  single  govemmeiit  over  a 
vast  extent  of  country — •  government  foreign 
to  the  persons  over  whom  it  might  be  exercised, 
and  capable  of  binding  those  not  represented  bj 
statutes,  in  all  cases  whatever.  I  find  nothing 
to  authorize  these  enormous  pretensions,  noth- 
ing in  the  expositions  of  the  friends  of  the  Con- 
stitution, nothing  in  the  expressions  of  alarm 
by  its  opponents — expressions  which  have  since 
been  developed  as  prophecies.  Erery  portion  of 
the  United  States  was  then  provided  with  m. 
municipal  government,  which  this  Constitution 
was  not  designed  to  supersede,  but  merely  to 
modify  as  to  its  conditions. 

The  comjiacts  of  cession  by  North  Carolina 
and  Georgia,  are  subsequent  to  the  Constitu- 
tion. They  adopt  the  Ordinance  of  1787,  ex- 
cept the  clause  respecting  slavery.  But  the 
precautionary  repudiation  of  that  article  forma 
an  argument  quite  as  satisfactory  to  the  advo- 
cates for  federal  power,  as  its  introduction 
•would  have  done.  The  refusal  of  a  ['SO* 
power  to  Congress  to  legislate  in  one  place, 
seems  to  justify  the  seizure  of  the  same  power 
when  another  place  for  its  exercise  is  found. 

This  proceeds  from  a  radical  error,  which  liea 
at  the  foundation  of  much  of  this  discussion.  It 
is,  that  the  Federal  Government  may  lawfully 
do  whatever  is  not  directly  prohibited  by  the 
Constitution.  This  would  have  been  a  funda- 
mental error,  if  no  amendments  to  the  Consti- 
tution had  been  made.  But  the  final  expression 
of  the  will  of  the  people  of  the  States,  in  the 
lOth  Amendment,  is,  that  the  powers  of  the 
Federal  Government  are  limited  to  the  granta 
of  the  Constitution. 

Before  the  cession  of  Georgia  was  made.  Con- 
gress asserted  rights,  in  respect  to  a  part  of  her 
territory,  which  require  a  passing  notice.  In 
1798  and  1800,  Acts  for  the  settlement  of  lim- 
its with  Georgia,  and  to  establish  a  government 
in  the  Mississippi  Territory  were  adopted.  A 
territorial  government  was  organized,  between 
the  Chattahoochee  and  Mississippi  Rivers.  Tliia 
was  within  the  limits  of  Georgia.  These  Acta 
dismembered  Georgia.  They  established  a  sep- 
arate government  on  her  soil,  while  they  rath- 
er derisively  professed,  "that  the  establishment 
of  that  government'  shall  in  no  respect  impair 
the  rights  of  the  State  of  Georgia,  either  to  the 
jurisdiction  or  soil  of  the  territory."  The 
Constitution  provided  that  the  importation  of 
such  persons  as  anv  of  the  existing  States  shall 
think  proper  to  aJmit,  shall  not  be  prohibited 
by  Congress  before  1808.  By  these  enactmenta, 
a  prohibition  was  placed  ujion  the  importation 
of  slaves  into  Georgia,  although  her  Legisla- 
ture had  made  none. 

This  court  have  repeatedly  atTirmed  the  para- 
mount claim  of  Georgia  to  this  territory.  They 
have  denied  the  existence  of  any  title  in  the 
United  Slates.  G  Cranch.  87;  12  Wheat.  623; 
3  How.  212;  13  How.  381.  Yet  these  AeU 
were  cited  in  the  argument  as  precedents  to 
show  the  power  of  Congress  in  the  Territoriea. 
These  Statutes  were  the  occasion  of  earnest  «x- 
pustulaliuu  and  bitter  remonstrance  on  the  part 
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of  tlic  authorities  of  the  Rtoto,  and  the  momory 
of  tlii'ir  injustice  and  wronjf  remained  long 
after  the  Ir-ral  spttlcnient  of  tlie  eontroversy  by 
the  cc!iiipaet  of  ICO'2.  A  refercnec  to  these  Aets 
terminates  what  I  liavc  to  miy  ujKin  the  consti- 
tutions of  tlie  territory  within  tlie  oriRJnal  lim- 
its of  the  I'nitcil  States.  These  constitutions 
were  framed  by  the  concurrence  of  the  States 
mnkinj;  the  cessions,  and  Consress,  and  were 
tenilered  to  immigrants  who  might  be  attracted 
to  the  vacant  territory.  The  legislative  powers 
of  the  officers  of  this  go.ernment  were  limited 
to  the  selection  of  laws  from  the  States;  and 
provision  was  made  for  the  introduction  of 
]>npular  institutions,  anil  their  emancipation 
607*]  'from  federal  control,  whenever  a  suit- 
able opportunity  occurred.  The  limited  reserva- 
tion of  legislative  power  to  the  officers  of  the 
Federal  fiovcmmfnt  was  excused  on  the  plea 
of  necessity:  and  the  prohabilit.v  is,  that  the 
clauses  rcspeiting  slavery  embody  some  com- 
promise among  the  statesmen  of  that  time;  be- 
yond these,  tiie  distinguishing  features  of  the 
system  which  the  patriots  of  the  Revolution 
had  claimed  as  their  birthright,  from  Great 
Britain,  predominated  in  them. 

Tlie  acquisition  of  Louisiana,  in  1803,  intro- 
duced another  system  into  the  United  States. 
This  vast  Province  was  ceded  by  Napoleon,  and 
its  population  had  always  been  accustomed  to 
a  viceroyal  government,  appointed  by  the 
Crowns  of  France  or  Spain.  To  establish  a 
government  constituted  on  similar  principles, 
and  with  like  conditions,  was  not  an  unnatural 
proceeding. 

But  there  was  a  great  difficulty  in  finding 
constitutional  authority  for  the  measure.  The 
3d  section  of  the  4th  article  of  the  Constitu- 
tion, was  introduced  into  the  Constitution  on 
the  motion  of  Mr.  Gouverneur  Morris.  In 
1803,  he  was  appealed  to  for  information  in  re- 
gard to  its  meaning.  He  answers:  "I  am 
very  certain  I  had  it  not  in  contemplation  to 
insert  a  decree  de  coercendo  imperio  in  the  Con- 
stitution of  America.  »  »  •  I  knew  then,  as 
well  as  I  do  now,  that  all  North  America  must 
at  length  be  annexed  to  us.  Happy,  indeed,  if 
the  lust  of  dominion  stop  here.  It  would, 
therefore,  have  been  perfectly  Utopian  to  op- 
pose a  paper  restriction  to  the  violence  of  pop- 
ular sentiment,  in  a  popular  government."  3 
Mor.  Writ.  185.  A  few  days  later,  he  makes 
another  reply  to  his  correspondents.  "I  per- 
ceive," he  says,  "I  mistoi>k  the  drift  of  your 
in<iuiry,  which  substantially  is,  whether  Con- 
gn'ss  can  admit,  as  a  new  State,  territory 
which  did  not  belong  to  the  United  States  when 
tlie  Constitution  was  made.  In  my  opinion, 
they  cannot.  I  always  thought,  when  we  should 
acquire  Canada  and  Ixiuisiana,  it  would  be 
proper  to  govern  them  as  provinces,  and  allow 
them  no  voice  in  our  councils.  In  wording  the 
3d  section  of  the  4th  article,  I  went  as  far  as 
circumstances  would  iiennit,  to  establish  the 
exclusion.    Candor  obliges  nic  to  add  my  belief, 


1. — Mr.  Vornum  said :  "The  bill  provided  such 
a  KOTernment  as  had  never  been  known  In  the 
United  States."  Mr.  Kiistis :  "The  Kovcrnmeut 
laid  down  In  this  bill  Is  certainly  ii  new  tiiiiiK  in  the 
United  Slates."  Mr.  l.ueiis :  "It  has  been  remiirked. 
that  this  bill  eslahllshrs  elcnieiilary  principies 
never  previously  introiluced  in  the  Bovernraent  of 
any  territory  of  the  Ignited  Htntes.  UrantInK  the 
truth  of  this  observation,"  etc.  etc.  Mr.  Miieon  : 
"My  lirst  objection  to  tb«  principle  contained  io 
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that  had  it  been  more  pointedly  expressed,  a 
strong  op|H)sifion  would  have  been  made."  3 
Mor.  Writ.  ]i)2.  The  first  territorial  govern- 
ment of  Txiuisiana  was  an  Imperial  one,  found- 
ed upon  a  French  or  Spanish  model.  For  a 
time,  the  Governor,  judges,  legislative  council, 
marshal,  secretary,  and  officers  of  the  militia, 
wc-re  appointed  by  the  President.' 

•fiesides  these  anomalous  arrange-  ['508 
ments.  the  acquisition  gave  rise  to  jealous  in- 
quiries, as  to  the  influence  it  would  exert  in  de- 
termining the  men  and  States  that  were  to  be 
•'the  arbiters  and  the  rulers"  of  the  destinies  of 
the  Union:  and  unconstitutional  opinions,  hav- 
ing for  their  aim  to  promote  sectional  divisions, 
were  announced  and  developed.  "Something," 
said  an  eminent  statesman,  "something  has  sug- 
gested to  the  mcmliers  of  Congress  the  policy 
of  acquiring  geographical  majorities.  This  is  a 
very  direct  step  towards  disunion,  for  it  must 
foster  the  geogra|)hica  I  enmities  by  which  alone 
it  can  be  cfTccted.  This  something  must  be  a 
contemplation  of  particular  advantages  to  be 
derived  from  such  majorities;  and  is  it  not 
notorious  that  they  consist  of  nothing  else  but 
usurpations  over  persons  and  property,  by 
whi4:h  they  can  regulate  the  internal  wealth 
and  prosperity  of  States  and  individuals?" 

The  most  dangerous  of  the  efforts  to  employ 
geographical  political  power,  to  perpetuate  a 
geographical  preponderance  in  the  l?nion,  is  to 
be  found  in  the  deliberations  upon  the  Act  of 
the  6th  of  March,  1820,  before  cited.  Tlic  at- 
tempt consisted  of  a  proposal  to  exclude  Mis- 
souri from  a  place  in  the  Union,  unless  her 
people  would  adopt  a  constitution  containing  a 
prohibition  upon  the  subject  of  slavery,  accord- 
ing to  a  prescription  of  Congress.  The  senti- 
ment is  now  general,  if  not  universal,  that  Con- 
gress had  no  constitutional  power  to  impose  the 
restriction.  This  was  frankly  admitted  at  the 
bar  in  the  course  of  this  argument.  The  princi- 
ples which  this  court  have  pronounced  condemn 
the  pretension  then  made  on  behalf  of  the 
Ijogislative  Department.  In  Groves  v.  Slaugh- 
ter, 15  Pet.,  the  Chief  Justice  said:  "The  power 
over  this  subject  is  exclusively  with  the  several 
States,  and  each  of  them  has  a  right  to  decide 
for  iJtKelf  whether  it  will  or  will  not  allow 
|icisons  of  this  description  to  be  brought  within 
its  limits."  Justice  McLean  said:  "The  Con- 
Rtilution  of  the  United  States  operates  alike 
in  all  the  States,  and  one  State  has  the  same 
power  over  the  suliject  of  slavery  as  every 
other  Slate."  In  Pollard's  Lessee  v.  Hagan,  3 
How.  212,  the  court  say:  "The  United  States 
have  no  constitutional  capacity  to  exercise  mu- 
nicipal "jurisdiction,  sovereignty,  or  em-  [*.'»09 
inent  domain,  within  the  limits  of  a  State  or 
elsewhere,  exce))t  in  cases  where  it  is  delegated, 
and  the  court  denies  the  faculty  of  the  Federal 
Government  to  add  to  its  powers  by  treaty  or 
compact." 

This  is  a  necessary  consequence,  resulting 
from  the  nature  of  the  Federal  Constitution, 

this  section  Is,  thnt  It  establishes  a  species  of  gOT- 
crnmcnt  uoknowu  to  the  United  States."  Mr. 
Ituyle :  "Were  the  I'resldeot  an  uiiKel  iusteiid  of  a 
luiin.  I  wonid  not  elothc  nim  with  this  power." 
Mr.  <}.  W.  t'anipt)ell :  "On  exsmlnlnK  the  section. 
It  will  appear  that  it  really  establishes  a  complete 
despotism. '  Mr.  Sloiiu  :  "Can  anythini;  be  mors 
ropiiK'^i'it  to  the  prlneliiies  of  just  eovernmentF 
Can  iiKyihlni;  IM  more  arspoticT — Annals  ot  t;on- 


gress,  lNUu-'4. 


74S 


Digitized  by 


Google 


S93-638 


SUFBEUE   COUBT   OF   TIOC   UNITED    STATES. 


Dec.  Tbbm, 


which  is  »  federal  compact  among  the  States, 
estahliahing  a  limited  jtovemment,  with  powers 
delegated  by  the  people  of  distinct  and  inde- 
pendent communities,  who  reserved  to  their 
state  governments,  and  to  themselves,  the  pow- 
ers they  did  not  grant.  This  claim  to  impose 
•  restriction  upon  the  people  of  Missouri  in- 
volved a  denial  of  the  constitutional  relations 
between  the  people  of  the  States  and  Congress, 
and  affirmed  a  concurrent  right  for  the  latter, 
with  their  people  to  constitute  the  social  and 
political  system  of  the  new  States.  A  success- 
lul  maintenance  of  this  claim  would  have  al- 
tered the  basis  of  the  Constitution.  The  new 
States  would  have  become  members  of  a  Union 
defined  in  part  by  the  Constitution  and  in  part 
by  Congress.  They  would  not  have  been  ad- 
mitted to  "this  Union."  Their  sovereignty 
would  have  been  restricted  by  Congress  as  well 
as  the  Constitution.  The  demand  was  uncon- 
stitutional and  subversive,  but  was  prosecuted 
with  an  energy,  and  aroused  such  animosities 
among  the  people,  that  patriots,  whose  confi- 
dence had  not  failed  during  tlie  Revolution, 
began  to  despair  for  the  Constitution.*  Amid 
the  utmost  violence  of  this  extraordinary  con- 
test, the  expedient  contained  in  the  8th -sec- 
tion of  this  Act  was  pro|>osed,  to  moderate  it, 
and  to  avert  the  catastrophe  it  menaced.  It 
was  not  seriously  debated,  nor  were  its  consti- 
tutional aspects  severely  scrutinized  by  Con- 
gress. For  the  first  time,  in  the  history  of  the 
country,  has  its  operation  been  embodied  in  m 
ease  at  law,  and  been  presented  to  this  court 
for  their  judgment.  The  inquiry  is,  whether 
there  are  conditions  in  tlic  constitutions  of  the 
Territories  which  subject  the  capacity  and  sta- 
tus of  persons  within  their  limits  to  the  direct 
action  of  Congress.  Can  Congress  determine 
the  condition  and  status  of  persons  who  inhabit 
the  Territories? 

The  Constitution  permits  Congress  to  dis- 
pose of  and  to  make  all  needful  rules  and  reg- 
ulations respecting  the  territory  of  other  prop- 
erty belonging  to  the  United  States.  This  pow- 
er applies  as  well  to  territory  belonging  to  the 
United  States  within  the  States,  as  beyond 
them.  It  comprehends  all  tlie  public  domain, 
wherever  it  may  be.  The  argument  is«  that 
510*]  'the  power  to  make  "all  needful  rules 
and  regulations"  "is  a  power  of  legislation,"  "a 
full  legislative  power;"  "that  it  includes  all 
subjects  of  legislation  in  the  territory,"  and  is 
without  any  limitations,  except  the  positive 
prohibitions  which  affect  all  the  powers  of 
Congress.  Congress  may  then  regulate  or  pro- 
hi|^it  slavery  upon  the  public  domain  within 
the  new  States,  and  such  a  prohibition  would 
permanently  affect  the  capacity  of  a  slave, 
whose  master  might  carry  him  to  it.  And  why 
not?  Because  no  power  has  been  conferred 
on  Congress.  This  is  a  conclusion  universally 
admitted.  But  the  power  to  "ntukc  ruli-s  and 
regulations  respecting  the  territory"  is  not  re- 
strained by  State  lines,  nor  arc  there  any  con- 
stitutional prohibitions  upon  its  cwrcisf  in  the 
domain  of  the  United  States  within  tlu-  .States; 
and  whatever  rules  and  regulations  respecting 

1. — Mr.  JelTeison  wrote:  "Tlie  ^ils-:omi  qiiosflon 
la  the  most  poitentou.s  ono  titat  cvir  tliKMti-ueil 
oiir  I'niun.  In  the  KliMunSrsit  iiii;iiii'iits  of  the 
Keroliitioniiry  War,  I  never  had  any  iiiipiviieDsloD 
equal  to  that  I  (eel  troiu  this  source  " 
744 


territory  Congress  may  constitutionally  make, 
are  supreme  and  are  not  dependent  on  tlie 
situs  of  "the  territory." 

The  author  of  the  Farmer's  Letters,  so  fa- 
mous in  the  ante-revolutionary  history,  thus 
states  the  argiunent  made  by  the  American  loy- 
alists in  favor  of  the  claim  of  the  British  Par- 
liament to  legislate  in  all  cases  whatever  over 
the  Colonies:  "It  has  been  urged  with  great 
vehemence  airninst  us,"  he  says,  "and  it  seems 
to  be  thought  their  fort,  by  our  adversaries, 
that  a  power  of  regulation  is  a  power  of  legis- 
lation; and  a  power  of  legislation,  if  constitu- 
tional, must  be  universal  and  supreme,  in  the 
utmost  sense  of  the  word.  It  is,  therefore,  con- 
cluded ttiat  the  Colonies,  by  acknowledging  the 
power  of  regulation,  acknowledged  every  other 
power." 

This  sophism  imposed  upon  a  portion  of  the 
patriots  of  that  day.  Chief  Justice  Marshall, 
in  his  Life  of  Washington,  says  "that  many  of 
the  best  informed  men  in  Massachusetts  bad, 
perhai)s,  adopted  the  opinion  of  the  parliamen- 
tary right  of  internal  government  over  the  Col- 
onies;" "that  the  English  statute  book  furnish- 
es many  instances  of  its  exercise:"  "that  in  no 
case  recollected,  was  their  authority  openly  con- 
troverted;" and  "that  the  General  Court  of 
Massachusetts,  on  a  late  occasion,  openly  ree- 
ognized  the  principle." 

Marsh.  Wash.  Vol.  II.  pp.  75,  76. 

But  the  more  eminent  men  of  Massachnsetta 
rejected  it;  and  another  patriot  of  the  time 
employs  the  instance  to  warn  us  of  "the  stealth 
with  which  opprrssion  apprnaches,"  and  "the 
enormities  towards  which  precedents  travel." 
And  the  people  of  the  United  States,  as  we 
have  seen,  appealed  to  the  last  argument,  ra- 
ther than  acquiesce  in  their  authority.  Could 
it  have  been  the  purpose  of  Washington  and 
his  illustrious  associates,  by  the  use  of  ambig- 
uous, equivocal,  and  expansive  •words,  [*511 
such  as  "rules,"  "regulations,"  "territory,"  to 
re-establish  in  the  (institution  of  their  coun- 
try that  fort  which  had  been  prostrated  amid 
the  toils  and  with  the  sulTerings  and  sacri- 
fices of  seven  years  of  war?  Are  these  word* 
to  be  understood  as  the  Norths,  the  Grenvilles, 
Hillsboroughs,  Ilutchinsons,  and  Dunmores — in 
a  word,  as  George  III.  would  have  understood 
tbem^-or  are  we  to  look  for  their  interpreta- 
tion to  Patrick  Henry  or  Samuel  Adams,  to 
Jefferson,  and  Jay,  and  Dickinson;  to  the  sage 
Franklin,  or  to  Hamilton,  who  from  his  early 
manhood  was  engaged  in  coniliating  British 
constructions  of  such  words!  We  know  that 
the  resolution  of  Congress  of  1780  contemplated 
that  the  new  States  to  be  formed  under  their 
recommendation  were  to  have  the  same  rights 
of  sovereignty,  freedom  and  inde;<cndence,  aa 
the  old.  That  every  resolution,  cession,  com- 
pact and  ordinance,  of  the  States,  observed  the 
same  liberal  princijile.  That  the  Union  of  the 
Constitution  is  a  Union  formed  of  equal 
States;  and  that  new  States,  when  admitted, 
were  to  enter  "this  Union."  Had  another  Un- 
ion been  proposed  in  "any  pointed  manner," 
it  would  have  encountered  not  only  "strong" 
but  successful  opfiosition.  The  disunion  be- 
tween Great  Britain  and  her  colonies  origi- 
nated in  the  antipathy  of  the  latter  to  "rules 
and  regulations"  made  by  a  remote  power  re- 
specting their  internal  policy.    In  forming  the 
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Constitution,  thin  fact  was  ever  present  in  the 
minds  of  its  authors.  The  people  were  assured 
by  their  most  trusted  statr-inien  "tliat  the  ju- 
risdiction of  the  Federal  Uovernment  is  limited 
to  certain  enumerated  objects,  which  concern 
all  members  of  tjie  republir,"  and  "that  the 
local  or  municipal  authorities  form  distinct 
portions  of  supremacy,  no  more  subject  within 
their  respective  spheres  to  the  general  author- 
ity, than  the  general  authority  is  subject  to 
them  within  its  own  sphere."  Still,  this  did 
not  content  them.  Under  the  lead  of  Haneocic 
and  Samuel  Adams,  of  Patrick  Henry  and 
George  Mason,  they  demanded  an  explicit  dec- 
laration that  no  more  power  was  to  be  ex- 
ercised than  they  had  delegated.  And  the 
9th  and  10th  amendments  to  the  Constitution 
were  designed  to  include  the  reserved  rights 
of  the  States,  and  the  people,  within  all  the 
sanctions  of  that  instrument,  and  to  bind  the 
authorities,  state  and  federal,  by  the  judicial 
oath  it  prescribes,  to  their  recognition  and  ob- 
servance. Is  it  probable,  therefore,  that  the 
supreme  and  irresponsible  power,  which  is  now 
claimed  for  Congress  over  boundless  territories, 
the  use  of  which  cannot  fail  to  react  upon  the 
political  system  of  the  States,  to  its  subversion, 
was  ever  within  the  contemplation  of  the 
statesmen  who  conducted  the  counsels  of  the 
people  in  the  formation  of  this  Constitution? 
518*]  When  'the  questions  that  came  to  the 
surface  upon  the  acquisition  of  Louisiana 
were  presented  to  the  mind  of  Jefferson,  he 
wrote:  "I  had  rather  ask  an  enlargement 
of  power  from  the  nation,  where  it  is  found 
necessary,  than  to  assume  it  by  a  construc- 
tion which  would  make  our  powers  bound- 
less. Our  peculiar  security  is  in  the  possession 
of  a  written  Constitution.  Let  us  not  make 
it  blank  paper  by  construction.  I  say  the  same 
as  to  the  opinion  of  those  who  consider  the 
errant  of  the  treaty-making  power  as  bound- 
Mss.  If  it  is,  then  we  have  no  Constitution. 
If  it  has  bounds,  they  can  be  no  others  than 
the  definitions  of  the  powers  which  that  in- 
strument gives.  It  specifies  and  delineates  the 
operations  permitted  to  the  Federal  Govern- 
ment>  and  gives  the  powers  necessary  to  carry 
them  into  execution."  The  publication  of  the 
journals  of  the  Federal  Convention  in  1819, 
of  the  debates  reported  by  Mr.  Madison  in 
1840,  and  the  mass  of  private  correspondence 
of  the  early  statesmen  before  and  since,  enable 
OS  to  approach  the  discussion  of  the  aims  of 
tiiose  who  made  the  Constitution,  with  some 
insight  and  confidence. 

I  have  endeavored,  with  the  assistance  of 
these,  to  find  a  solution  for  the  grave  and  diffi- 
cult question  involved  in  this  inquiry.  My 
opinion  is,  that  the  claim  for  Congress  of  su- 
preme power  in  the  Territories,  under  the  grant 
to  "dispose  of  and  make  all  needful  rules  and 
ngulations  respecting  territory,"  is  not  sup- 
ported by  the  historical  evidence  drawn  from 
the  Revolution,  the  Confederation,  or  the  de- 
liberations which  preceded  the  ratifications  of 
the  Federal  Constitution.  The  Ordinance  of 
1787  depended  upon  the  action  of  the  Congress 
of  the  Confederation,  the  assent  of  the  State  of 
Virginia,  and  the  acquiescence  of  the  people 
who  recognized  the  validity  of  that  plea  of 
necessity,  which  supported  so  many  of  the  Acts 
of  the  governments  of  that  time;  and  the  Fed- 


eral  Government  accepted  the  Ordinance  as  a 
recogni/cd  and  valid  engagement  of  the  Con- 
federation. 

In  referring  to  the  precedents  of  1708  and 
1800,  I  find  the  Constitution  was  plainly  vio- 
lated by  the  invasion  of  the  rights  of  a  sover- 
eign State,  both  of  soil  and  jurisdiction ;  and  in 
reference  to  that  of  1804,  the  wisest  statesmen 
protested  against  it,  and  the  President  more 
than  doubted  its  policy  and  the  power  of  the 
government. 

Mr.  John  Quincy  Adams,  at  a  later  period, 
says  of  the  last  Act,  "that  the  President  found  i 
Congress  mounted  to  the  pitch  of  passing  those  , 
acts,  without  inquiring  where  they  acquired  the 
authority,  and  he  conquered  his  own  scruples 
as  they  had  done  theirs."  But  this  court  can- 
not undertake  for  themselves  the  same  con- 
quest. They  acknowledge  that  our  peculiar 
•security  is 'in  the  possession  of  a  writ-  ['SIS 
ten  Constitution,  and  they  cannot  make  it  blank 
paper  by  construction. 

They  look  to  its  delineation  of  the  operations 
of  the  Federal  Government,  and  they  must  not 
exceed  the  limits  it  marks  out,  in  their  admin- 
istration. The  court  have  said  "that  Congress 
cannot  exercise  municipal  jurisdiction,  sover- 
eignty, or  eminent  domain,  within  the  limits  of 
a  state  or  elsewhere,  beyond  what  has  been 
delegated."  We  are  then  to  find  the  authority 
for  supreme  power  in  the  Territories  in  the 
Constitution.  What  are  the  limits  upon  the 
operations  of  a  government  invested  with  legis- 
lative, executive  and  judiciary  powers,  and 
charged  with  the  power  to  dispose  of  and  to 
make  all  needful  rules  and  regulations  respect- 
ing a  vast  public  domain  T  The  feudal  system 
would  have  recognized  the  claim  made  on  be- 
half of  the  Federal  Government  for  supreme 
power  over  persons  and  things  in  the  Territo- 
ries, as  an  incident  to  this  title — that  is,  the 
title  to  dispose  of  and  make  rules  and  regula- 
tions respecting  it. 

Tlie  Norman  lawyers  of  William  the  Con- 
queror would  have  yielded  an  implicit  assent  to 
tne  doctrine,  that  a  supreme  sovereignty  is  an 
inseparable  incident  to  a  grant,  to  dispose  of 
and  to  make  all  needful  rules  and  regulations 
respecting  the  public  domain.  But  an  Amer- 
ican patriot,  in  contrasting  the  European  and 
American  systems,  may  afiirm,  "that  European 
sovereigns  give  lands  to  their  colonists,  but  re- 
serve to  themselves  a  power  to  control  their 
property,  liberty  and  privileges;  but  the  Amer- 
ican Government  sells  the  lands  belonging  to 
the  people  of  the  several  States  (i.  e.,  United 
States)  to  their  citizens,  who  are  already  in 
the  possession  of  personal  and  political  rights, 
which  the  government  did  not  give,  and  cannot 
take  away."  And  the  advocates  for  government 
sovereignty  in  the  Territories  have  been  com- 
pelled to  abate  a  portion  of  the  pretensions  orig- 
inally made  in  its  behalf,  and  to  admit  that 
the  constitutional  prohibitions  upon  Congress 
operate  in  the  Territories.  But  a  constitu- 
tional prohibition  is  not  requisite  to  ascertain 
a  limitation  upon  the  authority  of  the  several 
departments  of  the  Federal  Government.  Noi 
are  the  Slates  or  people  restrained  by  any 
enumeration  or  definition  of  their  rights'  or 
liberties. 

To  impair  or  diminish  either,  the  Depart- 
ment must  produce  an  authority  from  the  peo- 
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pie  tliemselres,  in  tlieir  Constitution ;  and  as  we 
have  seen,  a  power  to  make  rules  and  regula- 
tions respecting  tlie  public  domain  dues  not  con- 
fer a  municipal  sovereignty  over  |>eraons  and 
thinffs  upon  it.  But  as  tliia  is  "tliought  their 
fort  by  our  adversaries,  I  propose  a  more  defi- 
nite examination  of  it.  We  have  seen,  Con- 
Si  4*]  gress  does  not  'dispose  of  or  make  rules 
and  regulations  respecting  domain  belonging  to 
themselves,  but  belonging  to  the  United  States. 

These  conferred  on  their  mandatory,  Con- 
gress, authority  to  dispose  of  the  territory 
which  belonged  to  them  in  common ;  and  to  ac- 
complish that  object  beneflcially  and  efTectually, 
they  gave  an  authority  to  make  suitable  rules 
and  regulations  respecting  it.  When  the  power 
of  disposition  is  fulfilled,  the  authority  to  make 
rules  and  regulations  terminates,  for  it  at- 
taches only  upon  territory  "belonging  to  the 
United  States." 

Consequently,  the  power  to  make  rules  and 
regulations,  from  the  nature  of  the  subject,  ia 
restricted  to  such  administrative  and  conserva- 
tory Acta  as  are  needful  for  the  preservation  of 
the  public  domain,  and  its  preparation  for  sale 
or  disposition.  The  system  of  land  surveys; 
the  reservations  for  schools,  internal  improve- 
ments, military  sites,  and  public  buildings;  the 
pre-emption  claims  of  settlers;  the  establish- 
ment of  land  offices  and  boards  of  inquiry,  to 
determine  the  validity  of  land  titles ;  tlie  modes 
of  entry  and  sale,  and  of  conferring  titles;  th« 
protection  of  the  lands  from  trespass  and  waste ; 
the  partition  of  the  public  domain  into  muni- 
cipal subdivisions,  having  reference  to  the 
erection  of  territorial  governments  and  States; 
and  perhaps  the  selection,  under  their  author- 
ity, of  suitable  laws  for  the  protection  of  the 
settlers,  until  there  may  be  a  sufficient  number 
of  them  to  form  a  self-sustaining  municipal 
government — these  important  rules  and  regu- 
lations will  sufliciently  illustrate  the  scope  and 
operation  of  the  3d  section  of  the  4th  article  of 
the  Constitution.  But  this  clause  in  the  Con- 
stitution does  not  exhaust  the  powers  of  Con- 
gress within  the  territorial  subdivisions,  or 
over  the  persons  who  inhabit  them.  Congress 
may  exercise  there  all  the  powers  of  govern- 
ment which  belong  to  them  as  the  Legislature 
of  the  United  States,  of  which  these  Territories 
make  a  part.  Loughborough  v.  Blake,  6  Wheat. 
317.  Thus  the  laws  of  taxation,  for  the  regula- 
tion of  foreign,  federal  and  Indian  commerce, 
and  so  for  the  abolition  of  the  slave  trade, 
for  the  protection  of  copyrights  and  inven- 
tions, for  the  establishment  of  postal  com- 
munication and  courts  of  justice,  and  for  the 
punishment  of  crimes,  are  as  operative  there  as 
within  the  States.  I  admit  that  to  mark  the 
liounds  for  the  jurisdiction  of  the  Government 
of  the  United  States  within  the  Territory,  and 
of  its  power  in  respect  to  persons  and  things 
within  the  municipal  subdivisions  it  has  cre- 
ated, is  a  work  of  delicacy  and  difTiculty,  and, 
in  a  great  measure  is  beyond  the  cognizance  of 
the  Judiciary  Department  of  that  government. 
How  much  municipal  power  may  t^  exercised 
by  the  people  of  the  Territory,  before  their  ad- 
misfiion  to  the  Union,  the  courts  of  justice 
515*]  cannot  decide,  lliis  must  depend,  for  *the 
most  part,  on  political  considerations,  which 
cannot  enter  into  the  determination  of  a  ease 
of  law  or  equity.  I  do  not  feel  called  upon  to 
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define  the  jurisdiction  of  Congress.  It  b  miB- 
cient  for  the  decision  of  this  case  to  aaeertaia 
whether  the  residuary  sovereignty  of  the  States 
or  people  has  been  invaded  by  the  8th  aectioii 
of  the  Act  of  6th  March,  1820,  I  have  dted,  in 
so  far  as  it  concerns  the  capacity  and  status 
of  persons  in  the  condition  and  circumstances 
of  the  plaintiff  and  his  family. 

These  States,  at  the  adoption  of  the  Federal 
Constitution,  were  organized  communities,  bar- 
ing distinct  systems  of  municipal  law,  which, 
though  derived  from  a  common  source,  and  rec- 
ognizing in  the  main  similar  principles,  yet  in 
some  respects  had  become  unlike,  and  on  • 
particular  subject  promised  to  be  antagoniatie. 

Their  systems  provided  protection  for  life, 
liberty  and  property,  among  their  citizens,  and 
for  the  determination  of  the  condition  and 
capacity  of  the  persons  domiciled  within  their 
limits.  Tliese  institutions,  for  the  most  part, 
were  placed  beyond  the  control  of  the  Federal 
Government.  The  Constitution  allows  Congress 
to  coin  money,  and  regulate  its  value;  to 
regulate  foreign  and  federal  commerce;  to 
secure,  for  a  limited  period,  to  authors  and  in- 
ventors, a  property  in  their  writings  and  dis- 
coveries; and  to  make  rules  concerning  cap- 
tures in  war;  and  within  the  limits  of  these 
powers,  it  has  exorcised,  rightly,  to  a  greater  or 
less  extent,  the  power  to  determine  what  shall 
and  what  shall  not  be  property. 

But  the  great  powers  of  war  and  negotiation, 
finance,  postal  communication  and  commerce, 
in  general,  when  employed  in  respect  to  the 
property  of  a  citizen,  refer  to,  and  depend  upon, 
the  municipal  laws  of  the  States,  to  ascertain 
and  determine  what  is  property,  and  the  rights 
of  the  owner,  and  the  tenure  by  Ivhich  it  ia 
held. 

Whatever  these  Constitutions  and  laws  val- 
idly determine  to  be  property,  it  is  the  duty  of 
the  Federal  Government,  through  the  domain  of 
jurisdiction  merely  federal,  to  recognize  to  be 
property. 

And  this  principle  follows  from  the  structure 
of  the  respective  governments,  state  and  fed- 
eral, and  their  reciprocal  relations.  They  are 
different  agents  and  trustees  of  the  people  of 
the  several  States,  appointed  with  different 
powers  and  with  distinct  purposes,  but  whose 
Acts,  within  the  scope  of  their  respective  juris- 
dictions, are  mutually  obligatory.  Tliey  are 
respectively  the  depositories  of  such  powers  of 
legislation  as  the  people  were  willing  to  sur- 
render, and  their  duty  is  to  co-operate  within 
their  several  jurisdictions  to  maintain  the 
rights  of  the  same  citizens  under  both  govern- 
ments, unimpaired.  *A  proscription,  [*516 
therefore,  of  the  constitution  and  laws  of  one 
or  more  States,  determining  property,  on  tbe 
part  of  the  Federal  Government,  by  which  the 
stability  of  its  social  system  may  be  endan- 
gered, is  plainly  repugnant  to  the  conditions 
on  which  the  Federal  Constitution  was  adopted, 
or  which  that  government  was  designed  to  a«- 
complish.  Each  of  the  States  surrendered  its 
powers  of  war  and  negotiation,  to  raise  armies 
and  to  support  a  navy,  and  all  these  powers  are 
sometimes  required  to  preser\-e  a  State  fnm 
disaster  and  ruin.  The  Federal  Government 
was  constituted  to  exercise  these  powers  for  the 
prfscrvntiim  of  the  Slates,  resjicctively.  and  to 
secure  to  all  their  citizens  the  enjoyment  of  the 
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rights  #hieh  were  not  stirrpndcrcd  to  tlie  Fitl- 
pral  Government.  The  provident  care  of  the 
Btatesmpn  who  projected  the  Con»titiitioii  \va» 
signalized  by  8uch  a  distribution  of  tlie  powers 
of  government  as  to  exclude  many  of  the  mo- 
tives and  opiKirtunities  for  promotin<;  provoca- 
tions and  spreading  discord  among  the  States, 
and  for  guarding  against  those  partial  com- 
binations, so  destructive  of  the  community  of 
interest,  sentiment  and  feeling,  which  are  so 
essential  to  the  support  of  the  Union.  The  dis- 
tinguishing features  of  their  system  consist  In 
the  exclusion  of  the  Federal  (Government  from 
the  local  and  internal  concerns  of,  and  in  the 
establislunent  of  an  independent  internal  gov- 
ernment within,  the  States.  And  it  is  a  sig- 
nificant fact  in  the  history  of  the  United  States, 
that  those  controversies  which  have  been  pro- 
ductive of  the  greatest  animosity,  and  have 
occasioned  most  peril  to  the  peace  of  the  Union, 
have  had  their  origin  in  the  well-sustained 
opinion  of  a  minority  among  the  people,  that 
the  Federal  Government  hi^  overstepped  its 
constitutional  limits  to  grant  some  exclusive 
privilege,  or  to  disturb  the  legitimate  distribu- 
tion of  property  or  power  among  the  States  or 
individuals.  Nor  can  a  more  signal  instance  of 
this  be  found  than  is  furnished  by  tiie  Act  be- 
fore us.  No  candid  or  rational  man  can  hesi- 
tate to  believe,  that  if  the  subject  of  the  8th 
section  of  the  Act  of  March,  1820,  had  never 
been  introduced  into  Congress  and  made  the 
basis  of  legislation,  no  interest  common  to 
the  Union  would  have  been  seriously  afTected. 
And  certainly  the  creation,  within  this  Union, 
of  large  confederacies  of  unfriendly  and  frown- 
ing States,  which  has  been  tlie  tendency,  and, 
to  an  alarming  extent,  the  result,  produced  by 
the  agitation  arising  from  it,  does  not  commend 
it  to  the  patriot  or  statesman.  This  court  have 
detennined  that  intermigration  of  slaves  was 
not  committed  to  the  jurisdiction  or  control  of 
Congress.  Wherever  a  master  is  entitled  to  go 
within  the  United  States,  his  slave  may  accom- 
pany him,  without  any  impediment  from,  or 
517*]  fear  of,  Congressional  'legislation  or  in- 
terference. The  question  then  arises,  whether 
Congress,  which  can  exercise  no  jurisdiction 
over  the  relations  of  master  and  slave  within 
the  limits  of  the  Union,  and  is  bound  to  recog- 
nize and  respect  the  rights  and  relations  that 
validity  exist  under  the  constitutions  and  laws 
of  the  States,  can  deny  the  exercise  of  those 
rights,  and  prohibit  the  continuance  of  those 
relations  witnin  the  Territories. 

And  the  citation  of  state  statutes  prohibit- 
ing the  immigration  of  slaves,  and  of  the  deci- 
sions of  state  courts  enforcing  the  forfeiture  of 
the  master's  title  in  accordance  with  their  rule, 
only  darkens- the  discussion.  For  the  question 
is,  have  Congress  the  municipal  sovereignty  in 
the  territories  which  the  State  Legislatures 
have  derived  from  the  authority  of  the  people, 
and  exercise  in  the  States. 

And  this  depends  upon  the  construction  of 
the  article  in  the  Constitution  before  referred  to. 

And,  in  my  opinion,  that  clause  confers  no 
power  upon  Congress  to  dissolve  the  relations 
of  the  master  and  slave  on  the  domain  of  the 
United  States,  eitlier  within  or  without  any 
of  the  SUtes. 

The  8th  section  of  the  Act  of  Congress  of 
the  6th  of  March,  1820,  did  not,  in  my  opinion, 
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operate  to  determine  the  domestic  condition  and 
status  of  the  plaintiff  and  his  family  during 
their  sojourn  in  Minnesota  Territory,  or  after 
their  return  to  Missouri. 

The  question  occurs  as  to  the  judgment  to  be 
given  in  this  case.  It  apjieared  upon  the  trial 
that  the  plaintiff,  in  1834,  was  in  a  state  of 
slavery  in  Missouri,  and  he  had  been  in  Mis- 
souri for  near  fifteen  years  in  that  condition, 
when  this  suit  was  brought.  Nor  does  it  ap- 
pear that  he  at  any  time  possessed  another 
state  or  condition,  de  facto.  Ills  claim  to  free- 
dom depends  upon  his  temporary  elocation, 
from  the  domicil  of  his  origin,  in  company  with 
his  master,  to  communities  where  the  law  of 
slavei-y  did  not  prevail.  My  examination  is 
confined  to  the  case,  as  it  was  submitted  upon 
uncontested  evidence,  upon  appropriate  issues 
to  the  jury,  and  upon  the  instructions  given 
and  refused  by  the  court  upon  that  evidence. 
My  opinion  is,  tliat  the  opinion  of  the  Circuit 
Court  was  correct  upon  all  the  claims  involved 
in  those  issues,  and  that  the  verdict  of  the  jury 
was  justified  by  the  evidence  and  instructions. 

The  jury  have  returned  that  the  plaintiff  and 
his  familv  are  slaves. 

Upon  this  record,  it  is  apparent  that  this  is 
not  a  controversy  between  citizens  of  different 
States;  and  that  the  plaintiff,  at  no  period  of 
the  life  which  has  been  submitted  to  the  view 
of  the.  court,  has  hnd  capacity  to  maintain  a 
suit  in  the  courts  *of  the  United  States.  ['SI* 
And  in  so  far  as  the  argument  of  the  Chief  Jus- 
tice upon  the  plea  in  abatement  has  a  refer- 
ence to  the  plaintiff  or  his  family,  in  any  of 
the  conditions  or  circumstances  of  their  lives  a* 
presented  in  the  evidence,  I  concur  in  that  por- 
tion of  his  opinion.  I  concur  in  the  judgment 
which  expresses  the  conclusion  that  the  Circuit 
Court  should  not  have  rendered  a  general  judg- 
ment. 

The  capacity  of  the  plaintiff  to  sue  is  in- 
volved in  the  pleas  in  bar,  nnd  the  verdict  of 
the  jury  discloses  an  incapacity  under  the  Con- 
stitution. Under  the  Constitution  of  the  Unit- 
ed States,  his  is  an  incapacity  to  sue  in  their 
courts,  while,  by  the  laws  of  Missouri,  the  op- 
eration of  the  verdict  would  he  more  extensive. 
I  think  it  a  safe  conclusion  to  enforce  the  lesser 
disability  imposed  by  the  Constitution  of  the 
United  States,  and  leave  to  the  plaintiff  all  his 
rights  in  Missouri.  I  think  the  judgment 
should  be  affirmed  on  the  ground  that  the 
Circuit  Court  had  no  jurisdiction,  or  that  the 
case  should  be  reversed  and  remanded  that  the 
suit  may  be  dismissed. 

Mr.  Justice  Catron: 

The  defendant  pleaded  to  the  jurisdietion  of 
the  Circuit  Court,  that  the  plaintiff  was  ft 
negro  of  African  blood;  the  descendant  of  Af- 
ricans, who  had  been  imported  and  sold  in  tliis 
country  as  slaves,  and  thus  had  no  capacity  •• 
a  citizen  of  Missouri  to  maintain  a  suit  in  the 
Circuit  Court.  The  court  sustained  a  demurrer 
to  this  plea,  and  a  trial  was  had  upon  the 
pleas,  of  the  general  issue,  and  also  that  tiio 
plaintiff  and  his  family  were  slaves,  belonging 
to  the  defendant.  In  this  trial  a  verdict  was 
given  for  the  defendant. 

The  judgment  of  the  Circuit  Court  upon  the 
plea  in  abatement  is  not  open,  in  my  opinion, 
to  examination  in  this  court  upon  the  plain- 
tiff's writ. 
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The  jndginent  wan  ^ven  for  him  conformably 
to  the  prayer  of  his  demurrer.  He  cannot  as- 
sign an  error  in  such  a  judf^ont. 

Tidd'8  Pr.  1163;  2  Williams'  Saund.  46a; 
2  Iredell,  N.  C.  87;  2  W.  &  S.  301. 

Kor  does  the  faet  that  the  judgment  iras 
given  on  a  plea  to  the  jurisdiction,  avoid  the 
application  of  this  rule. 

Capron  t.  Van  Noorden,  2  Cranch,  126;  6 
Wend.  466;  7  Met.  SOS;  5  Pilce,  lOOS. 

The  declaration  discloses  a  case  within  the 
jurisdiction  of  the  court — a  controversy  between 
citizens  of  difTerent  States.  The  plea  in  abate- 
ment, impugning  these  jurisdictional  averments, 
was  waived  when  the  defendant  answered  to  the 
declaration  by  picas  to  the  merits.  The  pro- 
ceedings on  that  plea  remain  a  part  of  the  tech- 
nical record,  to  show  the  history  of  the  case, 
but  are  not  open  to  the  review  of  this  court  by 
619*]  a  writ  'of  error.  The  authorities  are 
▼ery  conclusive  on  this  point. 

Shepherd  v.  Graves,  14  How.  505;  Bailey  v. 
Dozier,  6  How.  23;  1  Stewart  (Ala.),  46;  10 
Ben.  Monroe  (Ky.)  555;  2  Stew.  (Ala.)  370, 
443;  2  Scam.  (III.)  78. 

Nor  can  the  court  assume,  as  admitted  facts, 
the  averments  of  the  plea  from  the  confession 
of  the  demurrer.  That  confession  was  for  a 
■ingle  object,  and  cannot  be  used  for  any  other 
purpose  than  to  test  the  validity  of  the  plea. 

Tompkins  y.  Asliby,  1  Moo.  &  Mai.  32;  33 
Me.  96,  100. 

There  being  nothing  in  controversy  here  but 
the  merits,  I  will  proceed  to  discuss  them. 

The  plaintiH  claims  to  have  acquired  prop- 
erty in  himself,  and  became  free,  by  being  kept 
in  Illinois  during  two  years. 

The  Constitution,  laws,  and  policy,  of  Il- 
linois, are  somewhat  peculiar  respecting  slav- 
ery. Unless  the  master  becomes  an  inhabitant 
of  that  State,  the  slaves  he  takes  there  do  not 
acquire  their  freedom ;  and  if  they  return  with 
their  master  to  the  slave  State  of  his  domicil, 
they  cannot  assert  their  freedom  after  their 
return.  For  the  reasons  and  authorities  on  this 
point,  I  refer  to  the  opinion  of  my  brother 
Nelson,  with  which  I  not  only  concur,  but 
think  his  opinion  is  the  most  conclusive  argu- 
ment on  the  subject  within  my  knowledge. 

It  ia  next  insisted  for  the  plaintiff,  that  his 
freedom  (and  that  of  his  wife  and  eldest  child) 
was  obtained  by  force  of  the  Act  of  Congress 
of  1820,  usually  known  as  the  Missouri  Com- 
promise Act,  which  declares:  "That  in  all  that 
territory  ceded  by  France  to  the  United  States, 
which  lies  north  of  thirty-six  degrees  thirty 
minutes  north  latitude,  slavery  and  involuntary 
servitude  shall  be,  and  are  hereby  forever  pro- 
hibited." 

From  this  prohibition,  the  Territory  now  con- 
stituting the  State  of  Missouri  was  excepted; 
which  exception  to  the  stipulation  gave  it  the 
designation  of  a  compromise. 

The  first  question  presented  on  this  Act  is, 
whether  Congress  has  power  to  make  such 
compromise.  For,  if  power  was  wanting,  then 
no  ireedom  could  be  acquired  by  the  defendant 
under  the  Act. 

That  Congress  has  no  authority  to  pass  laws 
and  bind  men's  rights  beyond  the  powers  con- 
ferred by  the  Constitution,  is  not  open  to  con- 
troversy. But  it  is  insisted  that,  by  (he  Con- 
stitution, Congress  has  power  to  legislate  for 
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and  govern  the  Territories  of  the  United  Statea^ 
and  that,  by  force  of  the  power  to  govern,  law« 
could  be  enacted,  prohibiting  slavery  in  any 
portion  of  the  Louisiana  Territory:  and,  of 
course,  to  abolish  slavery  in  all  pnrts  of  it, 
whilst  it  was,  or  is,  governed  as  a  Territory. 

My  opinion  is,  that  Congress  is  vested  with 
power  to  govern  'the  Territories  of  the  ["520 
United  States  by  force  of  the  3d  section  of  the 
4th  article  of  the  Constitution.  And  I  will 
state  my  reasons  for  this  opinion. 

Almost  every  provision  in  that  instrument 
has  a  history  that  miist  be  understood,  before 
the  brief  and  sententious  langua^  emploj-ed 
can  be  comprehended  in  the  relations  its  au- 
thors intended.  We  must  bring  before  us  the 
state  of  things  presented  to  the  Convention, 
and  in  regard  to  which  it  acted,  when  the  ci-m- 
pound  provision  was  made,  deolarins:  1st.  That 
"new  States  may  be  admitted  by  the  Congress 
into  this  Union."  2d.  "The  Congress  shall 
have  power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory 
or  other  property  belonging  to  the  I'nited 
States.  And  nothing  in  this  Constitution  shall 
be  so  construed  as  to  prejudice  any  claims  of 
the  United  States,  or  any  particular  State." 

Having  ascertaine<I  the  historical  facts  giv- 
ing rise  to  these  provisions,  the  difliculty  of 
arriving  at  the  true  meaning  of  the  language 
employed  will  be  greatly  lessened. 

'The  history  of  these  facts  is  substantially  a* 
follows: 

The  King  of  Great  Britain,  by  his  proclama- 
tion of  1703,  virtually  claimed  that  the  country 
west  of  the  mountains  had  been  conquered 
from  France,  and 'ceded  to  the  Crown  of  Great 
Britain  by  the  Treaty  of  Paris  of  that  year, 
and  he  says:  "We  reserve  it  under  our  sov- 
eignty,  protection,  and  dominion,  for  the 
use  of  the  Indians." 

This  country  was  conquered  from  the  Crown 
of  Great  Britain,  and  surrendered  to  the  United 
States  by  the  Treaty  of  Peace  of  1783.  The 
colonial  charters  of  Virginia,  North  Carolina 
and  Georgia,  included  it.  Other  States  set  up 
pretentions  of  claim  to  some  portions  of  the 
territory  north  of  the  Ohio,  but  they  were  of 
no  value,  as  I  suppose.    5  Wheat.  375. 

As  this  vacant  country  had  been  won  by  the 
blood  and  treasure  of  all  the  States,  those 
whose  charters  did  not  reach  it,  insisted  that 
the  country  belonged  to  the  States  united,  and 
that  the  lands  should  be  disposed  of  for  the 
benefit  of  the  whole;  and  to  which  end,  ttie 
Western  Territory  should  be  ceded  to  the  State* 
united.  The  contest  was  stringent  and  angry, 
long  before  the  Convention  convened,  snd  deep- 
ly agitated  that  body.  As  a  matter  of  justiM, 
and  to  quiet  the  controversy,  Virginia  consent- 
ed to  cede  the  country  north  of  the  Ohio  as 
early  as  1783;  and  in  1784  the  deed  of  cession 
was  executed,  by  her  delegates  in  the  Congress 
of  the  Confederation,  conveying  to  the  United 
States,  in  Congress  assembled,  for  the  benefit 
of  said  States,  "all  riglit,  title  and  claim,  as 
well  of  soil  as  of  jurisdiction,  which  this  Com- 
monwealth hath  to  the  territory  or  tract  of 
country  within  the  limits  of  the  Virginia 
'charter,  situate,  lying,  and  being  to  the  [*59 1 
northwest  of  the  River  Ohio."  In  1787  (July 
I  13),  the  Ordinance  was  {mssed  by  the  old  C<m- 
'  gress  to  govern  the  Territory. 
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Massachusetts  had  ceded  her  pretrnoion  of 
claim  to  western  territory  in  1785,  Conm^eticut 
hers  in  1786,  and  New  "York  had  ceded  hers. 
In  Aufnist,  1787,  South  Carolina  coded  to  the 
Confederation  her  pretension  of  claim  to  terri- 
tory west  of  that  State.  And  North  Carolina 
was  expected  to  cede  hers,  which  she  did  do,  in 
April,  1790.  And  so  Georgia  was  confidently 
expected  to  cede  her  lari;e  domain,  now  con- 
•titutin<r  the  territory  of  the  States  of  Alabama 
and  Mississippi. 

At  the  time  the  Constitution  was  under  con- 
sideration, there  had  been  ceded  to  the  United 
States,  or  was  shortly  expected  to  be  ceded,  all 
the  western  country,  from  the  British  Canada 
line  to  Florida,  and  from  the  head  of  the  Mis- 
sissippi almost  to  its  mouth,  except  that  por- 
tion which  now  constitutes  the  State  of  Ken- 
tucky. 

Although  Vir;rinia  had  conferred  on  the  Con- 
gress of  the  Confederation  power  to  govern  the 
territory  north  of  the  Ohio,  still,  it  cannot  be 
denied,  as  I  think,  that  power  was  wanting  to 
admit  a  new  State  under  the  Articles  of  Con- 
federation. 

With  these  facts  prominently  before  the  Con- 
vention, they  pro|>osed  to  accomplish  these  ends: 

1st.  To  give  power  to  admit  new  States. 

2d.  To  dispose  of  the  public  lands  in  the  Ter- 
ritories, and  such  as  might  remain  undisposed 
of  in  the  new  States  after  they  were  admitted. 

And  third,  to  give  power  to  govern  the  dif- 
ferent Territories  as  incipient  States,  not  of 
the  Union,  and  fit  them  for  admission.  No  one 
in  the  Convention  seems  to  have  floubted  that 
tlies?  powers  were  necessary.  As  early  as  the 
third  day  of  its  scHsion  (May  20th),  Edmund 
Bandolph  brought  forward  a  set  of  resolutions 
containing  nearly  all  the  germs  of  the  Constitu- 
tion, the  lOtli  of  which  is  as  follows: 

"Resolved,  That  provision  ought  to  be  made 
for  the  admission  of  States  lawfully  aris- 
ing within  the  limits  of  the  United  States, 
whether  from  a  voluntary  junction  of  govern- 
ment and  territory  or  otherwise,  with  the  con- 
sent of  a  number  of  voices  in  the  National 
LegiKluture  less  than  the  whole." 

August  18th,  Mr.  Madison  submitted,  in 
order  to  be  referred  to  the  committee  of  detail, 
the  following  powers  as  proper  to  be  added  to 
those  of  the  General  Legislature: 

"To  dispose  of  the  unappropriated  lands  of 
the  United  States."  "To  mstitule  temporary 
governments  for  new  States  arising  therein." 
3  Madison  Papers,  l.SSS. 

S22*]  'These,  with  the  resolution,  that  a  dis- 
trict for  the  location  of  the  seat  of  government 
should  be  provided,  and  some  others,  were  re- 
ferred, without  a  dissent,  to  the  committee  of 
detail,  to  arrange  and  put  them  into  satisfac- 
tory language. 

Gouverncur  Morris  constructed  the  clauses, 
and  combined  the  views  of  a  majority  on  the 
two  provisions,  to  admit  new  States;  and  sec- 
ond, to  dispose  of  the  public  lands,  and  to  gov 
em  the  Territories,  in  the  mean  time,  between 
the  cessions  of  the  States  and  the  admission 
into  the  Union  of  new  States  arising  in  the 
ceded  territory. 

3  Madison  Papers,  1456  to  1406. 

It  was  hardly  possible  to  separate  the  power 
"to  make  all   needful    rules  and   regulations" 
reapecling  the  government  of  the  territory  and 
the  <lis|iosition  of  the  public  lands. 
15  Ti.  od. 


North  of  the  Ohio,  Virginia  conveyed  the 
lands,  and  vested  the  jurisdiction  in  the  thir- 
teen original  States,  before  the  Constitution 
was  formed.  She  had  the  sole  title  and  sole 
sovereignty,  and  the  same  power  to  cede,  on 
any  terms  she  saw  proper,  that  the  King  of 
Kngland  had  to  grant  the  Virginia  Coloniah 
Charter  of  1009,  or  to  grant  the  Charter  of 
Pennsylvania  to  William  Penn.  The  thirteen 
States,  through  their  representatives  and  de- 
puted ministers  in  the  old  Congress,  had  the 
same  right  to  govern  that  Virginia  had  before 
the  cession.  Baldwin's  Constitutional  Views, 
00.  And  the  6th  article  of  the  Constitution 
adopted  all  engagements  entered  into  by  the 
Congress  of  the  (^nfederation,  as  valid  against 
the  United  States;  and  that  the  laws,  made  in 
pursuance  of  the  new  Constitution,  to  carry 
out  this  engagement,  should  be  the  supreme 
law  of  the  land,  and  the  judges  bound  thereby. 
To  give  the  compact,  and  the  Ordinance,  which 
was  part  of  it,  full  effect  under  the  new  govern- 
ment, the  Act  of  August  7  th,  1780,  was  passed, 
which  declares,  "Whereas,  in  order  that  the 
Ordinance  of  the  United  States  in  Congress  as- 
sembled, for  the  government  of  the  territory 
northwest  of  the  River  Ohio,  may  have  full 
cITect,  it  is  requisite  that  certain  provisions 
should  be  made,  so  as  to  adapt  the  same  to  the 
present  Constitution  of  the  United  States."  It 
is  then  provided  that  the  Governor  and  other 
officers  should  be  appointed  by  the  President, 
with  the  consent  of  the  Senate;  and  be  subject 
to  removal,  etc.,  in  like  manner  that  they  were 
by  the  old  Congress,  whose  functions  had 
ceased. 

By  the  powers  to  govern,  given  by  the  Con- 
stitution, those  amendments  to  the  Ordinance 
could  be  made,  but  Congress  guardedly  ab- 
stained from  touching  the  compact  of  Virginia, 
further  than  to  adapt  it  to  the  new  Constitu- 
tion. 

It  is  due  to  myself  to  say,  that  it  is  asking 
much  of  a  judge,  'who  has  for  nearly  ['S2S 
twenty  years  been  exercising  jurisdiction,  from 
the  western  Missouri  line  to  the  Rocky  Moun- 
tains, and,  on  this  understanding  of  the  Con- 
stitution, inflicting  the  extreme  penalty  of 
death  for  crimes  committed  where  the  direct 
legislation  of  Congress  was  the  only  rule,  to 
agree  that  he  had  been  all  the  while  acting  in 
mistake,  and  as  an  usurper. 

More  than  sixty  years  have  passed  away  since 
Congress  has  exercised  power  to  govern  the 
Territories,  by  its  legislation  directly,  or  by 
territorial  charters,  subject  to  repeal  at  all 
times,  and  it  is  now  too  late  to  call  that  power 
into  question,  if  this  court  could  disr^ard  its 
own  decisions;  which  it  cannot  do,  as  I  think. 
It  was  held  in  the  case  of  Cross  v.  Harrison,  10 
How.  103,  104,  that  the  sovereignty  of  Cali- 
fornia was  in  the  United  States,  in  virtue  of 
the  Constitution,  by  which  power  had  been 
given  to  Congress  to  dispose  of  and  make  all 
needful  rules  and  regulations  respecting  the 
territory  or  other  property  belonging  to  the 
United  States,  with  the  power  to  admit  new 
Stetes  into  the  Union.  That  decision  followed 
preceding:  ones,  there  cited.  The  question  was 
then  presented,  how  it  was  possible  for  the  jv- 
dicial  mind  to  conceive  that  the  United  States 
Government,  created  solely  by  the  Constitution, 
could,  by  a  lawful  treaty,  acquire  territory  over 
which  the  acriuiring  power  had  no  jurisdiction 
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to  hold  and  govern  it,  by  force  of  the  instru- 
ment under  whose  authority  the  country  was 
acquired ;  and  the  fore^in;;  was  the  conclusion 
of  this  court  on  the  proposition.  What  was 
there  announced,  was  most  drlibprately  done, 
and  with  a  purpose.  Tlie  only  question  here 
is,  as  I  think,  how  far  the  power  of  Congress 
is  limited. 

As  to  the  Northwest  Territory,  Virginia  had 
the  right  to  abolish  slavery  there;  and  she  did 
so  agree  in  1787,  with  the  other  States  in  the 
Congress  of  the  Confederation,  by  assenting  to 
and  adopting  the  Ordinance  of  1787,  for  the 
government  of  the  Northwest  Territory.  She 
did  this  also  by  an  Act  of  her  Legislature, 
passed  afterwards,  which  was  a  treaty  in  fact. 

Before  the  new  Constitution  was  adopted,  she 
had  as  much  right  to  treat  and  agree  as  any 
European  government  had.  And,  having  exclud- 
ed slavery,  the  new  government  was  ^und  by 
that  engagement  by  Article  six  of  the  new  Con- 
stitution. This  only  meant  that  slavery  should 
not  exist  whilst  the  United  States  exercised  the 
power  of  government,  in  the  territorial  form; 
for,  when  a  State  came  in,  it  might  do  so,  with 
or  without  slavery. 

My  opinion  is,  that  Congress  had  no  power, 
in  face  of  the  compact  between  Virginia  and 
the  twelve  other  States  to  force  slavery  into 
the  Northwest  Territory,  because  there,  it  was 
bound  to  that  "engagement,"  and  could  not 
break  it. 

SS4<]  'In  1790,  North  Carolina  ceded  her 
western  territory,  now  the  State  of  Tennessee, 
and  stipulated  that  the  inhabitants  thereof 
should  enjoy  all  the  privileges  and  advantages 
of  the  Ordinance  for  governing  the  territory 
north  of  the  Ohio  River,  and  that  Congress 
should  assume  the  government,  and  accept  the 
cession,  under  the  expi'ess  conditions  contained 
in  the  Ordinance:  Provided,  "That  no  regula- 
tion made,  or  to  be  made,  by  Congress,  shall 
tend  to  emancipate  slaves." 

In  1802,  Georgia  ceded  her  western  territory 
to  the  United  States,  with  the  provision  that 
the  Ordinance  of  1787  should  in  all  its  parts 
extend  to  the  territory  ceded,  "that  article  only 
excepted  which  forbids  slavery."  Congress- 
had  no  more  power  to  legislate  slavery  out 
from  the  North  Carolina  and  Georgia  cessions, 
than  it  had  power  to  legislate  slavery  in,  north 
of  the  Ohio.  No  power  existed  in  Congress  to 
legislate  at  all,  alTecting  slavery,  in  either  case. 
The  inhahitantR,  as  rea]KH:ted  this  description 
of  properly,  stood  protected,  whilst  they  were 
governed  by  Congress,  in  like  manner  that  they 
were  protoeled  before  the  cession  was  made 
and  when  they  were  respectively,  parts  of 
North  Carolina  and  Georgia. 

And  how  does  the  power  of  Congress  stand 
west  of  the  Mississippi  River!  The  country 
there  was  acquired  from  France,  by  Treaty,  in 
1803.  It  declares,  that  the  First  Consul,  in  the 
name  of  the  French  Republic,  doth  hereby  cede 
to  the  United  States,  m  full  sovereignty,  the 
Colony  or  Province  of  Louisiana,  with  all  the 
rights  and  appurtenances  of  the  said  Terri- 
tory'. And,  by  article  3d,  that  "the  inhabitants 
nf  the  ceded  territory  shall  be  incorporated  in 
the  I.'uion  of  the  United  States,  and  admitted 
ns  soon  as  ito^isihle,  according  to  the  principles 
of  the  Federal  ConHtitution,  to  the  enjoyment 
of  nil  the  rights,  advantages  and  immunities. 


of  citizens  of  the  United  States;  and,  in  the 
mean  time,  they  shall  be  maintained  and  pro- 
tected in  the  free  enjoyment  of  their  liberty, 
property,  and  the  religion  which  th«r  profess." 

I/>nisiana  was  a  Province  where  slavery  was 
not  only  lawful,  but  where  property  in  slaves 
was  the  most  valuable  of  all  personal  property. 
The  Province  was  ceded  as  a  unit,  with  an 
equal  right  pertaining  to  its  inhabitants,  in 
every  part  thereof,  to  own  slaves.  It  was,  to  » 
great  extent,  a  vacant  country,  having  in  it 
few  civilized  inhabitants.  No  one  portion  of 
the  Colony,  of  a  proper  size  for  a  State  of  the 
Union,  had  a  sufficient  numl>er  of  inhabitants 
to  claim  admission  into  the  Union.  To  enable 
the  United  States  to  fulfill  the  Treaty,  addition- 
al population  was  indispensable,  and  obvionsly 
desired  with  anxiety  by  both  sides,  so  that  the 
whole  country  should,  as  soon  as  possible,  be- 
come States  of  the  Union.  And  for  this 
'contemplated  future  population,  the  [*53S 
Treaty  as  expressly  provided  as  it  did  for  the 
inhabitants  residing  in  the  Province  when  the 
Treaty  was  made.  All  these  were  to  be  pro- 
tected "in  the  mean  time;"  that  is  to  say,  at 
all  times,  between  the  date  of  the  Treaty  and 
the  time  when  the  portion  of  the  Territory 
where  the  inhabitants  resided  was  admitted  in- 
to the  Union  as  a  State. 

At  the  date  of  the  Treaty,  each  inhabitant 
had  the  right  to  the  free  enjoyment  of  his  prop- 
erty, alike  with  his  liberty  and  his  religion,  la 
every  part  of  Louisiana;  the  Province  thea 
being  one  country,  he  might  go  everywhere  in 
it,  and  carry  his  liberty,  property,  and  religion, 
with  him,  and  in  which  he  was  to  be  main- 
tained and  protected,  until  he  became  a  citizen 
of  a  State  of  the  Union  of  the  United  States. 
This  cannot  be  denied  to  the  original  inhabit- 
ants and  their  descendante.  And,  if  it  be  true 
that  immigrants  were  equally  protected,  it  must 
follow  that  they  can  also  stand  on  the  Treaty. 

The  settled  doctrine  in  the  State  courts  ot 
Louisiana  is,  that  a  French  subject  coming  to 
the  Orleans  Territory,  after  the  Treaty  of  1803 
was  made,  and  before  Louisiana  was  admitted 
into  the  Union,  and  being  an  inhabitant  at  the 
time  of  the  admission,  became  a  citizen  of  the 
United  States  by  that  Act;  that  he  was  one  of 
the  inhabitanto  contemplated  by  the  3d  arti- 
cle of  the  Treaty,  which  referred  to  all  the  in- 
habitanto embraced  within  the  new  Stete  on  ito 
admission. 

That  this  is  the  true  construction,  I  have  no 
doubt. 

If  i>ow«r  existed  to  draw  a  line  at  thirty-six 
degrees  thirty  minutes  north,  so  Congress  had 
equal  power  to  draw  the  line  on  the  thirtieth 
degree — that  is,  due  west  from  the  City  of 
New  Orleans — and  to  declare  that  north  of  that 
line  slavery  should  never  exist.  Suppose  this 
had  been  done  before  1812,  when  lx>uisiana 
came  into  the  Union,  and  the  question  of  in- 
fraction of  the  Treaty  had  then  been  presented 
on  the  present  assumption  of  power  to  prohibit 
slavery,  who  doubts  what  the  decision  of  this 
court  would  have  been  on  such  an  Act  of  Con- 
gress; yet,  the  difference  between  the  supposed 
line,  and  that  on  thirty-six  degrees  thirty  min- 
utes north,  is  only  in  the  degree  of  grossnesa 
presented  by  the  lower  line. 

The  Missouri  compromise  line  of  1820  was 
very  aggressive;  it  declaj-cd  that  slavery  w«s 
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abolished  forever  throughout  a  country  reach- 
ing from  the  Mississippi  River  to  the  Pacific 
Ocean,  stretching  over  thirty-two  degrees  of 
longitude,  and  twelve  and  a  half  degrees  of  lati- 
tude on  its  eastern  side,  sweeping  over  four 
fifths,  to  say  no  more,  of  the  original  Province 
of  Louisiana. 

That  the  United  States  Government  stipulat- 
SS6*]  ed  in  favor  of  *the  inhabitants  to  the 
extent  here  contended  for  has  not  been  seriously 
denied,  as  far  as  I  know;  but  the  argument  is, 
that  Congress  had  authority  to  repeal  the  3d 
article  of  the  Treaty  of  1803,  in  so  far  as  it  se- 
cured tlie  right  to  bold  slave  property,  in  a  por- 
tion of  the  ceded  territory,  leaving  the  right  to 
exist  in  other  parts.  In  other  words,  that  Con- 
gress could  repeal  the  3d  article  entirely,  at  its 
pleasure.    This  I  deny. 

The  compacts  with  North  Carolina  and  Geor- 
gia were  Treaties  also,  and  stood  on  the  same 
footing  of  the  Louisiana  Treaty;  on  the  as- 
sumption of  power  to  repeal  the  one,  it  must 
have  extended  to  all,  and  Congress  could  have 
excluded  the  slaveholder  of  North  Carolina 
from  the  enjoyment  of  his  lands  in  the  Terri- 
tory, now  the  State,  of  Tennessee,  where  the  cit- 
izens of  the  mother  State  were  the  principal 
proprietors. 

And  so  in  the  case  of  Georgia.  Her  citizens 
could  have  benn  refused  the  right  to  emigrate 
to  the  Mississippi  or  Alabama  Territory,  unless 
they  left  their  most  valiwble  and  cherished 
property  l>ehind  them. 

The  ('onstitution  was  framed  in  reference  to 
facts  then  existing  or  likely  to  arise:  the  in- 
trument  looked  to  no  theories  of  government. 
In  the  vigorous  debates  in  the  Convention,  as 
reported  by  Mr.  Madison  and  others,  surround- 
ing facts,  and  the  condition  and  nece^ities  of 
the  country,  gave  rise  to  almost  every  provi- 
sion ;  and  among  those  facts,  it  was  prominent- 
ly true,  that  Congress  dare  not  be  intrusted 
with  power  to  provide  that,  if  North  Carolina 
or  Georgia  ceded  her  western  territory,  the  cit- 
izens of  the  State  (in  either  case)  could  be  pro- 
hibited, at  the  pleasure  of  Congress,  from  re- 
moving to  their  lands,  then  granted  to  a  large 
extent,  in  the  coxmtry  likely  to  be  ceded,  unless 
they  left  their  slaves  behind.  That  such  an  at- 
tempt, in  the  face  of  a  population  fresh  from 
the  war  of  the  Revolution,  and  then  engaged  in 
war  with  the  great  confederacy  of  Indians,  ex- 
tending from  the  mouth  of  the  Ohio  to  the  Gulf 
of  Mexico,  would  end  in  open  revolt,  all  intel- 
ligent men  knew. 

In  view  of  these  fact*,  let  us  inquire  how  the 
question  stands  by  the  terms  of  the  Constitu- 
tion, aside  from  the  Treaty.  How  It  stood  in 
public  opinion  when  the  Georgia  cession  was 
made,  in  1802,  is  apparent  from  the  fact  that 
no  guaranty  was  required  bjr  Georgia  of  the 
United  States  for  the  protection  of  slave  prop- 
erty. The  Federal  Constitution  was  relied  on, 
to  secure  the  rights  of  Georgia  and  her  eitisens 
during  the  territorial  condition  of  the  country. 
She  relied  on  the  indisputable  truths,  that  the 
States  were  by  the  Constitution  made  equals  in 
political  rights,  and  equals  in  the  right  to  par- 
ticipate in  the  common  property  of  all  the  States 
5*7*]  united,  and  held  in  trust  for  'them. 
The  Cbnstitution  having  provide<l  that  "The  rit- 
icens  of  each  State  shall  be  entitled  to  all  priv- 
ileges and  immuuiliea  of  citizens  of  the  several 
15  li.  ed. 


States,"  the  right  to  enjoy  the  territory  as 
equals  was  reserved  to  the  States,  and  to  the 
citizens  of  the  States,  respectively.  The  cited 
clause  is  not  that  citizens  of  the  United  States 
shall  have  equal  privileges  in  the  Territories, 
but  the  citizen  of  each  State  shall  come  there  in 
right  of  his  State,  and  enjoy  the  common  prop- 
erty. He  secures  his  equality  through  the 
equality  of  his  State,  by  virtue  of  that  great 
fundamental  condition  ot  the  Union — the  equal- 
ity of  the  States. 

Congress  cannot  do  indirectly  what  the  Con- 
stitution prohibits  directly.  If  the  slaveholder 
is  prohibited  from  going  to  the  Territory  with 
his  slaves,  who  are  parts  of  his  family  in  name 
and  in  fact,  it  will  follow  that  men  owning 
lawful  property  in  their  own  States,  carrying 
with  them  the  equality  of  their  State  to  enjoy 
the  common  property,  may  be  told,  you  cannot 
come  here  with  your  slaves,  and  he  will  be  held 
out  at  the  border.  By  this  subterfuge,  owners 
of  slave  property,  to  the  amount  of  thousands 
of  millions,  might  be  almost  as  effectually  ex- 
cluded from  removing  into  the  Territory  of 
Louisiana  north  of  thirty-six  degrees  thirty 
minutes,  as  if  the  law  declared  that  owners  of 
slaves,  as  a  class,  should  be  excluded,  even  if 
their  slaves  were  left  behind. 

Just  as  well  might  Congress  have  said  to 
those  of  the  North,  you  shall  not  introduce  into 
the  territory  south  of  said  line  your  cattle  or 
horses,  as  the  country  is  already  overstocked; 
nor  can  yon  introduce  your  tools  of  trade,  or 
machines  as  th«  policy  of  Congress  is  to  encour- 
age the  culture  of  sugar  and  cotton,  south  of 
the  line,  and  so  to  provide  that  the  Northern 
people  shall  manufacture  for  those  of  the  South, 
and  barter  for  the  staple  articles  slave  labor  pro- 
duces. And  thus  the  Northern  farmer  and  me- 
chanic would  be  held  out,  as  the  slaveholder 
was  for  thirty  years,  by  the  Missouri  restric- 
tion. 

If  Congress  could  prohibit  one  species  of 
property,  lawful  throughout  Louisiana  when  it 
was  acquired,  and  lawful  in  the  State  from 
whence  it  was  brought,  so  Congress  might  ex- 
clude any  or  all  pro]>erty. 

'  The  case  before  us  will  illustrate  the  con- 
struction contended  for.  Dr.  Emerson  was  a 
citizen  of  Missouri;  he  had  an  eaual  right  to 
go  to  the  Territory  with  every  citizen  of  other 
Stales.  This  is  undeniable,  as  I  sup|io«e.  Soott 
was  Dr.  EmerMon's  lawful  property  in  Missouri : 
he  carried  his  Missouri  title  with  him;  and 
the  precise  question  here  is,  whether  Congress 
had  the  power  to  annul  that  title.  It  Is  idle 
to  say,  that  if  Congress  could  not  defeat  the 
title  directly,  that  it  might  be  done  *in-  [*RS8 
directly,  by  drawing  a  narrow  circle  around  the 
Mlave  population  of  Upper  Louisiana,  and  de- 
claring that  if  tlie  slave  went  beyond  it  he 
should  be  free.  Such  assiunption  is  mere  eva- 
sion, and  entitled  to  no  consideration.  And  it 
is  equally  idle,  to  contend  that  because  tXin- 
gress  has  express  power  to  regulate  commerce 
among  the  Indian  triben,  and  to  prohibit  inter- 
course with  the  Indians,  that  therefore  Dr. 
Emerson's  title  might  lie  defeated  within  the 
country  ceded  by  the  Indians  to  the  United 
States  as  early  as  1805,  and  which  embraces 
Fort  Snelling.  Am.  State  Papers,  Vol.  I.  p. 
7.14.  We  must  meet  the  qnestion  whether  Con- 
gress had  the  power  to  declare  that  a  citizen 
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of  a  State,  carrying  with  him  his  equal  rif^hts, 
secured  to  him  through  his  State,  could  be 
8trip|)cd  of  his  goods  and  slaves,  and  be  de- 
prived of  any  participation  in  the  common 
property.  If  this  l>e  the  true  meaning  of  the 
Constitution,  equality  of  rights  to  enjoy  a 
common  country  (equal  to  a  thousand  miles 
square)  may  be  cut  off  by  a  geofrrapliical  line, 
and  a  great  portion  of  our  citizens  excluded 
from  it. 

Ingenious,  indirect  evasions  of  the  Constitu- 
tion have  been  attempted  and  defeated  hereto- 
fore. In  the  Passenger  Cases,  7  How.  283,  th« 
attempt  was  made  to  impose  a  tax  on  the 
masters,  crews  and  passengers  of  vessels,  the 
Constitution  having  prohibited  a  tax  on  the 
vessel  itself;  but  this  court  held  the  attempt  to 
be  a  mere  evasion,  and  pronounced  the  tax 
illegal. 

I  admit  that  Virginia  could,  and  lawfully 
did,  prohibit  slavery  nortliwest  of  the  Ohio,  by 
her  charter  of  cession,  and  that  the  Territory 
was  taken  by  the  United  States  with  this  con- 
dition imposed.  I  also  admit  that  France 
could,  by  the  Treaty  of  1803,  have  prohibited 
slavery  in  any  part  of  the  ceded  Territory,  and 
imposed  it  on  the  United  States  as  a  funda- 
mental condition  of  the  cession,  in  the  mean 
time,  till  new  States  were  admitted  into  the 
Union. 

I  concur  with  Judge  Baldwin,  that  federal 
power  is  exercised  over  all  the  territory  within 
the  United  States,  pursuant  to  the  Constitu- 
tion; and  the  conditions  of  the  cession,  whether 
it  was  a  part  of  the  original  territory  of  a 
State  of  the  Union,  or  of  a  foreign  state,  ceded 
by  deed  or  treaty;  the  right  of  the  United 
States  in  or  over  it  depends  on  the  contract  nf 
cession,  which  operates  to  incorporate  as  well 
the  territory  as  its  inhabitants  into  the  Union. 

Baldwin's  Constitutional  Views,  84. 

My  opinion  is,  that  the  3d  article  of  the 
Treaty  of  1803,  ceding  Louisiana  to  the  United 
States,  stands  protected  by  the  Constitution, 
and  cannot  be  repealed  by  Congress. 

And,  secondly,  that  the  Act  of  1820,  known 
5S9*]  as  the  Missouri  'Compromise,  violates 
the  most  leading  feature  of  the  Constitution — 
a  feature  on  which  the  Union  depends,  and 
which  secures  to  the  respective  States  and  their 
citizens  an  entire  equality  of  rights,  privileges 
and  immunities. 

On  these  grounds,  I  hold  the  Compromise 
Act  to  have  been  void;  and  consequently,  that 
the  plaintiff,  Scott,  can  claim  no  benefit  under 
it. 

For  the  reasons  above  stated,  I  concur  with 
my  brother  judges  that  the  plaintiff,  Scott,  is  a 
slave,  and  was  so  when  this  suit  was  brought. 

Mr.  Justice  McLean,  dissenting: 

This  case  is  before  us  on  a  writ  of  error  from 
the  Circuit  Court  for  the  District  of  Missouri. 

An  action  of  trespass  was  brought,  which 
charges  the  defendant  with  an  assault  and  im- 
prisonment of  the  plaintiff,  and  also  of  Harriet 
Scott,  his  wife,  Eliza  and  Lizzie,  his  two  chil- 
dren, on  the  ground  that  they  were  his  slaves, 
which  was  without  right  on  his  part,  and 
against  law. 

The  defendant  filed  a  plea  in  abatement, 
"that  said  causes  of  action,  and  each  and  every 
of  them,  if  any  such  accrued  to  the  said  Drcd 
76a 


Scott  accrued  out  of  the  jurisdiction  of  this 
court,  and  exclusively  within  the  jurisdiction 
of  the  courts  of  the  State  of  Missouri,  for  that, 
to  wit:  said  plaintiff,  Pred  Scott,  is  not  a 
citizen  of  the  State  of  Missouri,  as  alleged  in 
his  declaration,  because  lie  is  a  negro  of  African 
descent,  his  ancestors  were  of  pure  African 
blood ;  and  were  brought  into  this  country  and 
sold  as  negro  slaves ;  and  this  the  said  Sandford 
is  ready  to  verify;  wherefore  he  prays  judg- 
ment whether  the  court  can  or  will  take  further 
cognizance  of  the  action  aforesaid." 

To  this  a  demurrer  was  filed,  which,  on  ar- 
gument, was  sustained  by  the  court,  the  plea  in 
abatpment  being  held  insulhcient;  the  defend- 
ant was  ruled  to  plead  over.  T'ndcr  this  rule 
he  pleaded:  1.  Not  guilty;  2.  That  Dred  Scott 
was  a  negro  slave,  the  property  of  the  defend- 
ant; and  3.  That  Harriet,  the  wife,  and  Eliza 
and  Lizzie,  the  daughters  of  the  plaintiff,  were 
the  lawful  slaves  of  the  defendant. 

Issue  was  joined  on  the  first  plea,  and  repli- 
cations of  de  injuria  were  filed  to  the  other 
pleas. 

The  parties  agreed  to  the  following  facts:  in 
the  year  1834,  the  plaintiff  was  a  negro  slave 
belonging  to  Dr.  Emerson,  who  was  a  surgeon 
in  the  Army  of  the  United  States.  In  that  year, 
Dr.  Emerson  took  the  plaintiff  from  the  State 
of  Missouri  to  *tho  post  of  Rock  Island,  [*530 
in  the  State  of  Illinois,  and  held  him  there  a* 
a  slave  until  the  month  of  April  or  May,  1836. 
At  the  time  last  mentioned.  Dr.  Emerson  re- 
moved the  plaintiff  from  Rock  Island  to  the  mil- 
itary post  at  Fort  Snelling,  situate  on  the  west 
bank  of  the  Mississippi  River,  in  the  Territory 
known  as  Upper  I^uisiana,  acquired  by  the 
United  States  of  France,  and  situate  north  of 
latitude  thirty-six  degrees  thirty  minutes  north, 
and  north  of  the  State  of  Missouri.  Dr.  Emer- 
son held  the  plaintiff  in  slavery,  at  Fort  Snel- 
ling, from  the  last-mentioned  date  until  the 
year  1838. 

In  the  year  1836,  Harriet,  who  is  named  in 
the  second  count  of  the  plaintiff's  declaration, 
was  the  negro  slave  of  Major  Taliaferro,  who 
belonged  to  the  Army  of  the  United  States.  In 
that  year.  Major  Taliaferro  took  Harriet  to 
Fort  Snelling,  a  military  post  situated  as  here- 
inbefore stated,  and  kept  her  there  as  a  slave 
until  the  year  I83G,  and  then  sold  and  delivered 
her  as  a  slave,  at  Fort  Snelling,  unto  Dr.  Emer- 
son, who  held  her  in  slavery,  at  that  place,  un- 
til the  year  1838. 

In  the  year  1836,  the  plaintiff  and  Harriet 
were  married  at  Fort  Snelling,  with  the  con- 
sent of  Dr.  Emerson,  who  claimed  to  be  their 
master  and  owner.  EVv/x  and  I.iz/.ic,  named 
in  the  third  count  of  the  plaintiff's  declaration, 
are  the  fruit  of  that  marriage.  Eliza  is  about 
fourteen  years  old,  and  was  bom  on  board  the 
steamboat  Gipsey,  north  of  the  north  line  of 
the  State  of  Missouri,  and  upon  the  River  Miss- 
issippi. Lizzie  is  about  seven  years  old,  and 
was  born  in  the  State  of  Missouri,  at  the  mil- 
itary post  called  Jefferson  Barracks. 

In  the  year  1838,  Dr.  Emerson  removed  the 
plaintiff  and  said  Harriet  and  their  daughter 
Eliza  from  Fort  Snelling  to  the  State  of  Mis- 
souri, where  tliey  have  ever  since  resided. 

Before  the  commencement  of  the  stfit,  Dr. 
Emerson  sold  and  conveyed  the  plaintiff,  Har- 
riet,  Kliza   and   Lizzie,   to  the  defendant,  aa 
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slaves,  and  he  has  ever  since  claimed  to  hold 
them  as  slaves. 

At  the  times  mentioned  in  the  plaintiiTs 
declaratioti,  the  defendant,  claiming  to  be  the 
owner,  laid  his  hands  upon  said  plaintiff,  Har- 
riet, Eliza  and  Lizzie,  and  imprisoned  them; 
doing  in  this  respect,  however,  no  more  tlian 
he  might  lawfully  do,  if  they  were  of  right  his 
slaves  at  such  times. 

In  the  first  place,  the  plea  to  the  jurisdiction 
is  not  before  us,  on  this  writ  of  error.  A  de- 
murrer to  the  plea  was  sustained,  which  ruled 
the  plea  bad,  and  the  defendant,  on  leave, 
plraded  over. 

The  decision  on  the  demurrer  was  in  favor  of 
the  plaintiff;  and  as  the  plaintiff  prosecutes 
this  writ  of  error,  he  does  not  complain  of  the 
decision  on  the  demurrer.  The  defendant 
531*]  'mi^ht  have  complained  of  this  decision, 
as  against  tiim,  and  have  prosecuted  a  writ  of 
error,  to  reverse  it.  But  as  the  case,  under  the 
instruction  of  the  court  to  the  jury,  was  de- 
cided in  his  favor,  of  course  he  had  no  grouud 
of  complaint. 

But  it  is  said,  if  the  court,  on  looking  at  the 
record,  shall  clearly  perceive  that  the  Circuit 
Court  had  no  jurisdiction,  it  is  a  ground  for  the 
dismissal  of  the  case.  This  may  be  character- 
ized as  rather  a  sharp  practice,  and  one  which 
seldom,  if  ever,  occurs.  No  case  was  cited  in 
the  argument  as  authority,  and  not  a  single 
case  precisely  in  point  is  recollected  in  our  re- 
ports. The  pleadings  do  not  show  a  want  of 
jurisdiction.  This  want  of  jurisdiction  can  on- 
ly be  ascertained  by  a  judgment  on  the  demur- 
rer to  the  special  plea.  No  such  case,  It  is  be- 
lieved, can  be  cited.  But  if  this  rule  of  prac- 
tice is  to  be  applied  in  this  case,  and  the  plain- 
tiff in  error  is  required  to  answer  and  maintain 
as  well  the  points  ruled  in  his  favor,  as  to  show 
the  error  of  those  ruled  a^n^ainst  him,  be  has 
more  than  an  ordinary  duty  to  perform.  Under 
such  circumstances,  the  want  of  jurisdiction  in 
the  Circuit  Court  must  be  so  clear  as  not  to  ad- 
mit of  doubt.  Now,  the  plea  which  raises  the 
question  of  jurisdiction,  in  my  judgment,  is 
radically  defective.  The  gravamen  of  the  plea 
is  this:  "That  the  plaintiff  is  a  necro  of  Af- 
rican descent,  his  ancestors  being  of  pure  Af- 
rican blood,  and  were  brought  into  this  country, 
and  sold  as  negro  slaves." 

There  is  no  averment  in  this  plea  which 
shows  or  conduces  to  show  an  inability  in  the 
plaintiff  to  sue  in  the  Circuit  Court.  It  does 
not  allege  that  the  plaintiff  had  his  domicil  in 
any  other  State,  nor  that  he  is  not  a  free  man 
in  Missouri.  He  is  averred  to  have  had  a  negro 
ancestry,  but  this  does  not  show  that  he  is  not 
a  citizen  of  Missouri,  within  the  meaning  of  the 
Act  of  Congress  authorizing  him  to  sue  in  the 
Circuit  Court.  It  has  never  been  held  neces- 
sary, to  constitute  a  citizen  within  the  Act, 
that  he  should  have  the  qualiflcations  of  an 
elector.  Females  and  minors  may  sue  in  the 
Federal  courts,  and  so  may  any  individual  who 
has  a  permanent  domicil  in  the  State  under 
whose  laws  his  rights  are  protected,  and  to 
which  he  owes  allegiance. 

Being  born  under  our  Constitution  and  laws, 
no  naturalization  is  required,  as  one  of  foreign 
birth,  to  make  him  a  citizen.  The  most  gen- 
eral and  appropriate  definition  of  the  term 
"citizen"  is  "a  freeman."  Being  a  freeman,  and 
1ft  Ik  ed. 


having  his  domicil  in  a  State  different  from 
that  of  the  defendant,  he  is  a  citizen  within  the 
Act  of  Congress,  and  the  courts  of  the  Union 
are  open  to  him. 

It  has  often  been  held,  that  the  jurisdiction, 
as  regards  parties,  can  only  be  exercised  between 
citizens  of  different  States,  "and  that  ['SS* 
a  mere  residence  is  not  suflicient;  but  this  has 
been  said  to  distinguish  a  temporary  from  a 
permanent  residence. 

To  constitute  a  good  plea  to  the  jurisdiction, 
it  must  negative  those  qualities  and  rights 
which  enable  an  individual  to  sue  in  the  Fed- 
eral courts.  This  has  not  been  done;  and  on 
this  ground  the  plea  was  defective,  and  the  de- 
murrer was  properly  sustained.  No  implication 
can  aid  a  plea  in  abatement  or  in  bar;  it  must 
be  complete  in  itself;  the  facts  stated,  if  true, 
must  abate  or  bar  the  right  of  the  plaintiff  to 
sue.  This  is  not  the  character  of  the  above 
plea.  The  facts  stated,  if  admitted,  are  not 
inconsistent  with  other  facts,  which  may  be 
presumed,  and  which  bring  the  plaintiff  within 
the  Act  of  Congress. 

The  pleader  has  not  the  boldness  to  allege 
that  the  plaintiff  is  a  slave,  as  that  would  ••- 
siune  against  him  the  matter  in  controversy, 
and  embrace  the  entire  merits  of  the  case  in  a 
plea  to  the  jurisdiction.  But  beyond  the  facts 
set  out  in  the  plea,  the  court,  to  sustain  it,  must 
assume  the  plaintiff  to  be  a  slave,  which  is  de- 
cisive on  the  merits.  This  is  a  short  and  an 
effectual  mode  of  deciding  the  cause;  but  I  am 
yet  to  learn  that  it  is  sanctioned  by  any  known 
rule  of  pleading. 

The  defendant's  counsel  complain,  that  if 
the  court  take  jurisdiction  on  the  ground  that 
the  plaintiff  is  free,  the  assumption  is  against 
the  right  of  the  master.  This  argument  is 
easily  answered.  In  the  first  place,  the  plea 
does  not  show  him  to  be  a  slave;  it  does  not 
follow  that  a  man  is  not  free  whose  ancestors 
were  slaves.  Tlie  reports  of  the  Supreme  Court 
of  Missouri  show  that  this  assumption  has 
many  exceptions;  and  there  is  no  averment  in 
the  plea  that  the  plaintiff  is  not  within  them. 
By  all  the  rules  of  pleading,  this  is  a  fatal 
defect  in  the  plea.  If  there  be  doubt,  what 
rule  of  construction  has  been  established  in  the 
slave  States  T  In  Jacob  v.  Sharp,  Meigs'  Tenn. 
114,  the  court  held,  when  there  was  doubt  as 
to  the  construction  of  a  will  which  emancipated 
a  slave,  "it  must  be  construed  to  be  subordi- 
nate to  the  higher  and  more  important  right  of 
freedom." 

No  injustice  can  result  to  the  master,  from 
an  exercise  of  jurisdiction  in  this  cause.  Such 
a  decision  does  not  in  any  degree  affect  the 
merits  of  the  case ;  it  only  enables  the  plaintiff 
to  assert  his  claims  to  freedom  l>efore  this  tri- 
bunal. If  the  jurisdiction  be  ruled  against  him, 
on  the  ground  that  he  is  a  slave,  it  is  decisive 
of  his  fate. 

It  has  been  argued  that,  if  a  colored  person 
be  made  a  citizen  of  a  State,  he  cannot  sue  in 
the  Federal  court.  The  Constitution  declares 
that  federal  jurisdiction  "may  be  exercised  be- 
tween citizens  of  different  States,"  and  the  same 
is  provided  *in  the  Act  of  1780.  The  [*ftSX 
above  argument  is  properly  met,  by  saying  that 
the  Constitution  was  intended  tio  be  a  practical 
instrument;  and  where  its  language  is  too  plain 
to  be  misunderstood,  the  argiunent  ends." 
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In  Chirac  v.  Chirac,  2  Wheat.  201,  16  U.  8., 
this  court  says:  "That  the  power  of  natural- 
ization is  excluaively  in  Congress  does  not 
srem  to  be,  and  certainly  ought  not  to  be,  con- 
tt everted."  No  person  can  legally  be  made  a 
citizen  of  a  State,  and  consequently  a  citizen  of 
the  United  States,  of  foreign  birth,  unless  lie 
be  naturalized  und^r  the  Acts  of  Congress. 
Congress  has  power  "to  establish  a  uniform 
rule  of  naturalization." 

It  is  a  power  which  belongs  exclusively  to 
Congress,  aa  intimately  connected  with  our  fed- 
eral relations.  A  State  may  authorize  foreign- 
ers to  hold  real  estate  within  its  jurisdiction, 
but  it  has  no  power  to  naturalize  foreigners, 
and  give  them  the  rights  of  citizens.  Such  a 
right  is  opposed  to  tlie  Acts  of  Congress  on  the 
subject  of  naturalization,  and  subversive  of  the 
federal  powers.  I  regret  that  any  countenance 
should  be  given  from  this  bench  to  a  practice 
like  this  in  some  of  the  States,  which  has  no 
warrant  in  the  Constitution. 

In  the  argument,  it  was  said  that  a  colored 
citizen  would  not  be  an  agreeable  mcmlier  of 
society.  This  is  more  a  matter  of  taste  than  of 
law.  Several  of  the  States  have  admitted  per- 
sons of  color  to  the  right  of  suffrage,  and  in 
this  view  have  recognized  them  as  citizens;  and 
this  has  been  done  in  the  slave  as  well  as  the 
free  States.  On  the  question  of  citizenship,  it 
must  be  admitted  that  we  have  not  been  very 
fastidious.  Under  the  late  Treaty  with  Mexico, 
we  have  made  citizens  of  all  grades,  combina- 
tions, and  colors.  The  same  was  done  in  the 
admission  of  Louisiana  and  Florida.  No  one 
ever  doubted,  and  no  court  ever  held,  that  the 
people  of  these  Territories  did  not  become  citi- 
zens under  the  Treaty.  They  have  exercised 
all  the  rights  of  citizens,  without  being  natural- 
ized under  the  Acts  of  Congress. 

There  are  several  important  principles  in- 
volved in  this  case,  which  have  been  argued, 
and  which  may  be  considered  under  the  fol- 
lowing heads: 

1.  The  locality  of  slavery,  as  settled  by  this 
court  and  the  courts  of  the  States. 

2.  The  relation  which  the  Federal  Govern- 
ment bears  to  slavery  in  the  States.  I 

3.  The  power  of  Congress  to  establish  terri- 
torial governments,  and  to  prohibit  the  intro- 
duction of  slavery  therein. 

4.  The  effect  of  taking  slaves  into  a  new 
State  or  Territory,  and  so  holding  them,  where 
slavery  is  prohibited. 

5.  Whether  the  return  of  a  slave  under  the 
534*]  control  of  his  'master,  after  being  en- 
titled to  his  freedom,  reduces  him  to  his  former 
condition. 

6.  Are  the  decisions  of  the  Supreme  Court 
of  Missouri,  on  the  questions  before  us,  bind- 
ing on  this  court,  within  the  rule  adopted? 

In  the  course  of  my  judicial  duties,  I  have 
had  occasion  to  consider  and  decide  several  of 
the  above  points. 

1.  As  to  the  locality  of  slavery.  The  civil 
law  throughout  the  Continent  of  Europe,  it  is 
believed,  without  ac  exception,  is,  that  slavery 
can  exist  only  within  the  territory  whore  it  is 
established ;  and  that,  if  a  slave  escapes,  or  is 
carried  beyond  such  territory,  his  master  can- 
not reclaim  him,  unless  by  virtue  of  some  ex- 
press stipulations. 

Grotius,  lib.  2,  chap.  IS,  5,  1;  lib.  10.  chap. 
10,  2,  I;  Wicqueposta  Ambassador,  lib.  1,  p. 
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418;  4  Martin,  385;  caM  of  The  Creole  in  the 
House  of  Lords,  1842  j  1  Phillimore  on  Inter- 
national Law,  316,  335. 

There  is  no  nation  in  Europe  which  nonsidera 
itself  bound  to  return  to  his  master  a  fii-^iiivr 
slave,  under  the  civil  law  or  the  law  ct  :>aciona. 
On  the  contrary,  the  slave  is  held  to  be  free 
where  there  is  no  treaty  obligation,  or  compact 
in  some  other  form,  to  return  him  to  his  master. 
The  Roman  law  did  not  allow  freedom  to  be  sold. 
An  ambassador  or  any  other  public  functionary 
could  not  take  a  slave  to  France,  Spain,  or  any 
other  country  of  Europe,  without  emancipating 
him.  A  number  of  slaves  escaped  from  a  Flor- 
ida plantation,  and  were  received  on  board  of 
ship  by  Admiral  Cochrane.  By  the  King's 
Bench,  they  were  held  to  be  tree.  2  B.  &  C. 
440. 

In  the  great  and  leading  case  of  Prigg  v.  The 
SUte  of  Pennsylvania,  16  Pet.  594,  41  U.  S, 
this  court  say  that,  by  the  general  law  of  na- 
tions, no  nation  is  bound  to  recognize  the  stat« 
of  slavery,  as  found  within  its  territorial  do- 
minions, where  it  is  in  opposition  to  its  own 
policy  and  institutions,  in  favor  of  the  subjects 
of  other  nations  where  slavery  is  organized.  If 
it  does  it,  it  is  as  a  matter  of  comity,  and  not 
as  a  matter  of  international  right.  The  state ' 
of  slavery  is  deemed  to  be  a  mere  municipal 
regulation,  founded  upon  and  limited  to  the 
range  of  the  territorial  laws.  This  was  fully 
recognized  in  Somersett's  case,  Lafft's  Rep.  1,  20 
Howell's  State  Trials,  79,  which  was  decided 
before  tlie  American  Revolution. 

There  was  some  contrariety  of  opinion  among 
the  judges  on  certain  points  ruled  in  Prigg's 
case,  but  there  was  none  in  regard  to  the  great 
principle,  that  slavery  is  limited  to  the  range  of 
the  laws  under  which  it  is  sanctioned. 

No  case  in  England  appears  to  have  been 
more  thoroughly  examined  than  that  of  Somer- 
Bctt.  The  judgment  pronounced  'by  [*5S5 
Lord  Mansfield  was  the  judgment  of  the  Court 
of  King's  Bench.  The  cause  was  argued  at 
great  length,  and  with  great  ability,  by  Har- 
grave  and  others,  who  stood  among  the  most 
eminent  counsel  in  England.  It  was  held  under 
advisement  from  term  to  term,  and  a  due  sense 
of  its  importance  was  felt  and  expressed  by  the 
Bench. 

In  giving  the  opinion  of  the  court,  Lord 
Mansfield  said: 

"The  state  of  slavery  is  of  such  a  nature 
that  it  is  incapable  of  being  introduced  on  any 
reasons,  moral  or  political,  but  only  by  positive 
law,  which  preserves  its  force  long  after  the 
reasons,  occasion,  and  time  itself,  from  whence 
it  was  created,  is  erased  from  the  memory;  it 
is  of  a  nature  that  nothing  can  be  suffered  to 
support  it  but  positive  law." 

He  referred  to  the  contrary  opinion  of  Lord 
Hardwicke,  in  October,  1749,  as  Chancellor; 
"That  he  and  Lord  Talbot,  when  Attorney  and 
Solicitor-General,  were  of  opinion  that  no  such 
claim,  as  here  presented,  for  freedom,  was 
valid." 

The  weight  of  this  decision  is  sought  to  be 
imjiaired,  from  the  terms  in  which  it  was  de- 
scribed by  the  exuberant  imagination  of  Cur- 
ran.  The  words  of  Lord  Mansfield,  in  giving 
the  opinion  of  the  court,  were  such  as  were  tit 
to  be  used  by  a  great  judge,  in  a  most  impor- 
tant case.  It  is  a  sufficient  answer  to  all  objee- 
tions  to  that  judgment,  that  it  was  prononneed 
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Iwfora  the  Revolution,  and  that  It  was  consid- 
•red  by  this  court  as  the  highest  authority.  Kor 
near  a  century,  the  decision  in  Somersett's  case 
has  renuined  the  luw  of  England.  The  case 
of  Hie  Blare  Grace,  decided  by  Lord  Stowell  in 
1827,  does  not,  as  has  been  supposed,  overrule 
the  judgment  of  Lord  Mansfield.  Lord  Stowell 
held  that,  during  the  residence  of  the  slave  in 
England,  "No  dominion,  autliority,  or  coer- 
cion, can  be  exercised  over  him."  Under  an- 
other head,  I  sliall  have  occasion  to  examine 
the  opinion  in  the  case  of  Grace. 

To  the  position,  tliat  slavery  can  only  exist 
except  under  the  authority  of  law,  it  is  ob- 
jected, that  in  few  if  in  any  instances  has  it 
been  established  by  statutory  enactment.  This 
is  no  answer  to  the  doctrine  laid  down  by  the 
court.  Almost  all  the  principles  of  the  common 
law  had  their  foundation  in  usage.  Slavery 
was  introduced  into  the  Colonies  of  this  coun- 
try by  Great  Britain  at  an  early  period  of  their 
history,  and  it  was  protected  and  cherished, 
until  it  became  incorporated  into  the  colonial 
.  policy.  It  is  immaterial  whether  a  system  of 
slavery  was  introduced  by  express  law,  or 
otherwise,  if  it  have  the  authority  of  law. 
There  is  no  slave  state  where  the  institution  i* 
not  recognized  and  protected  by  statutory  en- 
actments and  judicuil  decisions.  Slaves  are 
made  property  by  the  laws  of  the  slave  States, 
and  as  such  are  liable  to  the  claims  of  cred- 
BSS*]  itors;  'they  descend  to  heirs,  are  taxed, 
and  in  the  South  they  are  a  subject  of  com- 
merce. 

In  the  case  of  Rankin  v.  Lydia,  2  A.  K.  Marsh, 
467,  Judge  Mills,  speaking  for  the  Court  of 
Appeals  of  Kentucky,  says:  "In  deciding  the 
question  (of  slavery),  we  disclaim  the  influence 
<rf  the  general  principles  of  liberty,  which  w« 
«11  admire,  and  conceive  it  ought  to  be  decided 
by  the  law  as  it  is,  and  not  as  it  ought  to  be. 
Slavery  is  sanctioned  by  the  laws  of  this  State, 
and  the  right  to  hold  slaves  under  our  munici- 
pay  regulations  is  unquestionable.  But  we  view 
this  as  a  right  existing  by  positive  law  of  a 
municipal  character,  without  foundation  in  the 
law  of  nature,  or  the  unwritten  and  common 
law." 

I  will  now  consider  the  relation  which  the 
Federal  Government  bears  to  slavery  in  the 
SUtes: 

Slavery  is  emphatically  a  state  institution. 
In  the  0th  section  of  the  1st  article  of  the 
Constitution,  it  is  provided  "that  the  migra- 
tion or  importation  of  such  persons  as  any  of 
the  States  now  existing  shall  think  proper  to 
admit,  shall  not  be  prohibited  by  the  Congress 
prior  to  the  year  1808,  but  a  tax  or  duty  niay 
be  imposed  on  such  importation,  not  exceeding 
ten  dollars  for  each  person." 

In  the  Convention,  it  was  proposed  by  a 
committee  of  eleven  to  limit  the  importation  of 
slaves  to  the  year  1800,  when  Mr.  Pinckney 
moved  to  extend  the  time  to  the  year  1808. 
This  motion  was  carried — ^New  Hampshire, 
Massachusetts,  Connecticut,  Maryland,  North 
Carolina,  South  Carolina  and  Georgia  voting  in 
the  affirmative;  and  New  Jersey,  Pennsylvania 
and  Virginia,  in  the  negative.  In  opposition  to 
the  motion,  Mr.  Madison  said:  "Twenty  years 
will  produce  all  the  mischief  that  can  be  ap- 

{>rehended  from  the  liberty  to  import  slaves ;  so 
ong  a  term  will  be  more  dishonorable  to  the  I 
i»  bed. 


American  character  than  to  say  nothing  about 
it  in  the  Constitution."    Madison  Papers. 

The  provision  in  regard  to  tho  slave  trade 
shows  clearly  that  Congress  considered  slavery 
a  state  institution,  to  be  continued  and  regulat- 
ed by  its  individual  sovereignty ;  and  to  concil- 
iate that  interest,  the  slave  trade  was  continued 
twenty  years,  not  as  a  general  measure,  but  for 
the  "benefit  of  such  States  as  shall  think  prop- 
er to  encourage  it." 

In  the  case  of  Groves  v.  Slaughter,  16  Pet. 
449,  40  U.  S.  Messrs.  Clay  and  Webster  con- 
tended that,  under  the  commercial  power.  Con- 
gress had  a  right  to  regulate  the  slave  trade 
among  the  several  States,  but  the  court  held 
that  Congress  had  no  power  to  interfere  with 
slavery  as  it  exists  in  the  States,  or  to  reg- 
ulate what  is  called  the  slave  trade  among 
•them.  If  this  trade  were  subject  to  ['SS? 
the  commercial  power,  it  would  follow  that  C«i- 
gress  could  abolish  or  establish  slavery  in  every 
State  of  the  Union. 

The  only  connection  which  tlie  Federal  Gov- 
ernment holds  with  slaves  in  a  State,  arises 
from  that  provision  of  the  Constitution  which 
declares  that  "No  person  held  to  service  in  one 
State,  under  the  laws  thereof,  escaping  into  an- 
other, shall,  in  consequence  of  any  law  or  reg- 
ulation therein,  be  discharged  from  such  ser- 
vice or  labor,  but  shall  be  delivered  up,  <w 
claim  of  the  party  to  whom  such  service  or 
labor  may  be  due." 

This  being  a  fundamental  law  of  the  Federal 
Government,  it  rests  mainly  for  its  execution, 
as  has_  been  held,  on  the  judicial  power  of 
the  Union;  and  so  far  as  the  rendition  of  fugi- 
tives from  labor  has  become  a  subject  of  judi- 
cial action,  the  federal  obligation  has  been 
faithfully  discharged. 

In  the  formation  of  the  Federal  Constitution, 
care  was  taken  to  confer  no  power  on  the  Fed- 
eral Government,  to  interfere  with  this  institn- 
tion  in  the  States.  In  the  provision  respeeUng 
the  slave  trade,  in  fixing  the  ratio  of  represen- 
tation, and  providing  for  the  reclamation  of 
fugitives  from  labor,  slaves  were  referred  to  as 
persons,  and  in  no  other  respect  are  they  con- 
sidered in  the  Constitution. 

We  need  not  refer  to  the  mercenary  spirit 
which  introduced  the  infamous  traffic  in  slaves, 
to  show  the  degradation  of  negro  slavery  in 
our  country.  This  system  was  imposed  upon 
onr  colonial  settlements  by  the  mother  coun- 
try, and  it  is  due  to  truth  to  say  that  the  com- 
mercial Colonies  and  States  were  chiefly  en- 
gaged in  the  traffic.  But  we  know  as  a  histor- 
ical fact,  that  James  Madison,  that  great  and 
good  man,  a  leading  member  in  the  Federal 
Convention,  was  solicitous  to  guard  the  lan- 
guage of  that  instrument  so  as  not  to  convey 
the  idea  that  there  could  be  property  in  man. 

I  prefer  the  lights  of  Madison,  Hamilton,  and 
Jay,  as  s  means  of  construing  the  Constitution 
in  all  its  bearings,  rather  than  to  look  behind 
that  period,  into  a  traffic  which  is  now  declared 
to  be  piracy,  and  punished  with  death  by  Chria- 
tian  nations.  I  do  not  like  to  draw  the  sources 
of  our  domestic  relations  from  so  dark  a 
ground.  Our  independence  was  a  great  epoch 
in  the  history  of  freedom;  and  while  1  admit 
the  goA-ernment  was  not  made  especially  for  the 
colored  race,  yet  many  of  them  were  citizens  of 
the   New   England   States,  and  exercised   the 
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rights  of  sufTrage  when  the  Constitution  was 
ndoptpd,  and  it  was  not  doubted  by  any  intel- 
ligent pprson  that  its  tendencies  would  greatly 
ameliorate  their  condition. 

Many  of  the  States,  on  the  adoption  of  the 
538*]  Constitution,  or  *8hortIy  afterward, 
took  measures  to  abolish  slavery  within  their 
respective  jurisdictions;  and  it  is  a  well-known 
fact  that  a  belief  was  cherished  by  the  leading 
men,  South  as  well  as  North,  that  the  institu- 
tion of  slavery  would  gradually  decline,  until 
it  would  become  extinct.  The  increased  value 
:  of  slave  labor,  in  the  culture  of  cotton  and 
sugar,  prevented  the  realization  of  this  expec- 
tation. Like  all  other  communities  and  states, 
the  South  were  influenced  by  what  they  con- 
sidered to  be  their  own  interests. 

But  if  we  are  to  turn  our  attention  to  the 
dark  ages  of  the  world,  why  confine  our  -view 
to  colored  slavery?  On  the  same  principles 
white  men  were  made  slaves.  All  slavery  has 
its  origin  in  power,  and  is  against  right. 

The  power  of  Congress  to  establish  territorial 
governments,  and  to  prohibit  the  introduction 
of  slavery  therein,  is  the  next  point  to  be  con- 
sidered. 

After  the  cession  of  western  territory  by 
Virginia  and  other  States,  to  the  United  States, 
the  public  attention  was  directed  to  the  best 
mode  of  disposing  of  it  for  the  general  benefit. 
While  in  attendance  on  the  Federal  Conven- 
tion, Mr.  Madison,  in  a  letter  to  Edmund  Kan- 
dolph,  dated  the  22d  April,  1787,  says:  "Con- 
gress are  deliberating  on  the  plan  most  eligible 
for  disposing  of  the  western  territory  not  yet 
surveyed.  Some  alteration  will  probably  be 
.  made  in  the  ordinance  on  that  subject."  And 
in  the  same  letter  he  says:  "The  inhabitants 
of  the  Illinois  complain  of  the  land  jobbers, 
etc.,  who  are  purchasing  titles  among  them. 
Those  of  St.  Vincent's  complain  of  the  defect- 
ive criminal  and  civil  justice  among  them,  as 
well  as  of  military  protection."  And  on  the 
next  day  he  writM  to  Mr.  Jefferson:  "The 
government  of  the  settlements  on  the  Illinois 
and  Wabash  is  •  subject  very  perplexing  in 
itself,  and  rendered  more  so  by  our  ignorance 
of  the  many  circumstances  on  which  a  right 
judgment  depends.  The  inhabitants  at  those 
places  claim  protection  against  the  savaj^s, 
and  some  provision  for  both  civil  and  criminal 
justice." 

In  May,  1787,  Mr.  Edmund  Randolph  sub- 
mitted to  the  Federal  Convention  certain  prop- 
ositions, as  the  basis  of  a  Federal  Government, 
among  which  was  the  following: 

"Resolved,  that  provision  ought  to  be  made 
for  the  admission  of  States  lawfully  arising 
within  the  limits  of  the  United  States,  whether 
from  a  voluntary  junction  of  government  and 
territory  or  otherwise,  with  the  consent  of  a 
number  of  voices  in  the  'National  Legislature 
less  than  the  whole." 

Afterward,  Mr.  Madison  submitted  to  the 
Convention,  in  order  to  be  referred  to  the  com- 
mittee of  detail,  the  following  powers,  as  prop- 
er to  be  added  to  those  of  general  legislation: 
589*]  *"To  di8)X>Be  of  the  unappropriated 
lands  of  the  United  States.  To  institute  tem- 
porary governments  for  new  States  arising 
therein.  To  regulate  affairs  with  the  Indians, 
M  well  within  as  without  the  limits  ol  the 
United  Stetes." 
T5« 


Other  propositions  were  made  in  refeicnea 
to  the  same  subjects,  which  it  would  be  tedi- 
ous to  enumerate.  Mr.  Gouvcrneur  Morris  pro- 
posed  the  following: 

"The  Legislature  shall  have  power  to  dis- 
pose of  and  make  all  needful  rules  and  regula- 
tions respecting  the  territory  or  other  properly 
belonging  to  the  United  States;  and  nothing  in 
this  Constitution  contained  shall  be  so  con- 
strued as  to  prejudice  any  claims  either  of  the 
United  States  or  of  any  particular  State." 

This  was  adopted  as  a  part  of  the  Constitu- 
tion, with  two  verbal  alterations— Congress  was 
substituted  for  Legislature,  and  the  word  "eiUi- 
er"  was  stricken  out. 

In  the  organization  of  the  new  government, 
but  little  revenue  for  a  series  of  years  was  ex- 
pected from  commerce.  The  public  lands  were 
considered  as  the  principal  resource  of  the  coun- 
try for  the  payment  of  tlie  Revolutionary 
debt.  Direct  taxation  was  the  means  relied  on 
to  pay  the  current  expenses  of  the  government. 
The  short  period  that  occurred  between  the 
cession  of  western  lands  to  the  Federal  Govern- 
ment by  Virginia  and  other  States,  and  the 
adoption  of  the  Constitution,  was  sufficient  to 
show  the  necessity  of  a  proper  land  system  and 
a  temporary  government.  This  was  clearly 
seen  by  propositions  and  remarks  in  the  Federal 
Convention,  some  of  which  are  above  cited,  by 
the  passage  of  the  Ordinance  of  1787,  and  the 
adoption  of  that  instrument  by  Congress,  un- 
der the  Constitution,  which  gave  to  it  validity. 

It  will  be  recollected  that  the  deed  of  cession 
of  western  territory  was  made  to  the  United 
SUtes  bf  Virginia  in  1784,  and  that  it  required 
the  territory  ceded  to  be  laid  out  into  SUtes, 
that  the  land  should  be  disposed  of  for  the 
common  benefit  of  the  States,  and  that  all 
right,  title,  and  claim,  as  well  of  soil  as  of  ju- 
risdiction, were  ceded;  and  this  was  the  form 
of  cession  from  other  States. 

On  the  13th  of  July,  the  Ordinance  of  1787 
wis  passed,  "for  the  government  of  the  United 
States  territor;^  northwest  of  the  River  Ohio," 
with  but  one  dissenting  vote.  This  instrument 
provided  there  should  be  organized  in  the  ter- 
ritory not  less  than  three,  nor  more  than  five. 
States,  designating  their  boundaries.  It  was 
passed  while  the  Federal  Convention  wa»  in 
session,  about  two  months  before  the  Constitu- 
tion was  adopted  by  the  Convention.  The 
members  of  the  Convention  must,  therefore, 
have  been  well  acquainted  with  the  provisions 
of  the  'Ordinance.  It  provided  for  a  [•54« 
temporary  government,  as  initiatory  to  the  for- 
mation of  state  governments.  Shivery  was  pro- 
hibited in  the  territory. 

Can  anyone  suppose  that  the  eminent  men  of 
the  Federal  Convention  could  have  overlooked 
or  neglected  a  matter  so  vitally  important  to 
the  country,  in  the  organization  of  temporary 
governments  for  the  vast  territory  northwest 
of  the  River  Ohiot  In  the  3d  section  of  the 
4th  article  of  the  Constitution,  they  did  make 
provision  for  the  admission  of  new  States,  the 
sale  of  the  public  lands,  and  the  temporary 
government  of  the  territory.  Without  a  tem- 
porary government,  new  States  could  not  have 
been  formed,  nor  could  the  public  lands  have 
been  sold. 

If  the  3d  section  were  before  us  now  for 
consideration  for  the  first  time,  under  the  facts 
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•tated,  I  could  not  hesitate  to  say  there  was 
adequate  legislative  power  given  in  it.  The 
power  to  make  all  needful  rules  and  regulations 
IS  a  power  to  l^alate.  This  no  one  will  con- 
trovert, as  Congress  cannot  make  "rules  and 
regulations,"  except  by  legislation.  But  it  is 
argued  that  the  word  "territory"  is  used  ns  syn- 
onymous with  the  word  "land";  and  that  the 
rales  and  regulations  of  Congress  are  limited 
to  the  disposition  of  lands  and  other  property 
belonging  to  the  United  States.  That  this  is 
not  the  tnie  construction  of  the  section,  appears 
from  the  fact  that  in  the  first  line  of  the  sec- 
tion "the  power  to  di^poso  of  the  public  lands" 
is  given  e.\prr!<s1y,  and,  in  ndditioii,  to  make 
all  needful  rules  and  regulations.  The  power 
to  dispose  of  it  is  complete  in  itself,  and  re- 
quires iiuthing  more.  It  authorizes  Congress  to 
use  the  proper  means  within  its  discretion,  and 
any  further  provision  for  this  purpose  would 
be  a  useless  verbiage.  As  a  composition,  the 
Constitution  is  remarkably  free  from  such  a 
charge. 

In  the  discussion  of  the  power  of  Congress  to 
j.»ovem  a  territory,  in  the  case  of  The  Atlantic 
Insurance  Company  v.  Canter,  1  Pet.  511;  7 
Curt.  685,  Chief  Justice  Marshall,  speaking  for 
the  court,  said,  in  regard  to  the  people  of  Flor- 
ida, "they  do  not,  however,  participate  in  polit- 
ical power;  they  do  not  share  in  the  govern- 
ment till  Florida  shall  become  a  state;  in  the 
mean  time,  Florida  continues  to  be  a  ter- 
ritory of  the  United  States,  governed  by  virtue 
of  that  clause  in  the  Constitution  which  em- 
powers Congress  'to  make  all  needful  rules  and 
regulations  respecting  the  territory  or  other 
property  belonging  to  the  United  States.'" 

And  lie  adds,  "pcrlin.;>8  the  power  of  govern- 
ing a  territory  belonging  to  the  United  States, 
which  has  not,  by  becoming  a  state,  acquired 
the  means  of  self-government,  may  result 
541*]  'necessarily  from  the  fact  that  it  is  not 
within  the  jurisdiction  of  any  particular  State, 
and  is  within  the  power  and  jurisdiction  of  the 
United  States.  The  right  to  govern  may  be  the 
inevitable  consequence  of  the  right  to  acquire 
territory;  whichever  may  be  the  source  whence 
the  power  is  derived,  the  possession  of  it  is  tin- 
questioned."  And  in  the  close  of  the  opinion, 
the  court  say,  "in  legislating  for  them  [the 
territories].  Congress  exercises  the  combined 
powers  of  the  general  and  state  governments." 

Some  consider  the  opinion  to  be  loose  and 
inconclusive :  others  that  it  is  obiter  dicta ;  and 
the  last  sentence  is  objected  to  as  recognizing 
absolute,  power  in  Congress  over  Territories. 
The  learned  and  eloquent  Wirt,  who,  in  the  ar- 
gument  of  a  cause  before  the  court,  had  occa- 
sion to  cite  a  few  sentences  from  an  opinion  of 
the  Chief  Justice,  observed,  "no  one  can  mis- 
take thr  style,  the  words  so  completely  match 
the  thought" 

I  can  see  rxo  want  of  precision  in  the  lan- 
guage of  the  Chr->f  Justice;  his  meaning  cannot 
be  mistaken.  He  slates,  first,  the  3d  section 
M  giving  power  to  Congress  to  govern  the 
territories,  and  two  other  grounds  from  which 
the  power  may  also  be  implied.  The  objection 
seems  to  be,  that  the  Chief  .lustice  did  not  say 
which  of  the  grounds  stated  he  considered  the 
■ource  of  the  power.  He  did  not  specifically 
•tate  this,  but  he  did  say,  "whichever  may  be 
the  source  whence  the  power  i*  derived,  tb* 
ti  lu  ed. 


possession  of  it  is  unquestioned."  No  opinion 
of  the  court  could  have  been  expressed  witb  a 
stronger  emphasis;  the  power  in  Congress  is 
unquestioned.  But  those  who  have  undertaken 
to  criticise  the  opinion,  consider  it  without  au- 
thority, because  the  Chief  Justice  did  not  des- 
ignate specially  the  power.  This  Is  a  singular 
objection.  If  the  power  be  unquestioned,  it 
can  be  a  matter  of  no  importance  on  which 
ground  it  is  exercised. 

The  opinion  clearly  was  not  obiter  dicta.  The 
turning  point  in  the  case  was,  whetiier  Con- 
gress had  power  to  authorize  the  Territorial 
Le^slature  of  Florida  to  pass  the  law  under 
which  the  Territorial  Court  was  established, 
whose  decree  was  brought  before  this  court  for 
revision.  The  power  of  Congress,  therefore, 
was  the  point  In  issue. 

The  word  "territory,"  according  to  Worcester 
means  "land,  country,  a  district  of  coun- 
try, under  a  temporary  government."  The 
words  "territory  or  other  property,"  as  used, 
do  imply,  from  the  use  of  the  pronoun  other, 
that  territonr  was  used  as  descriptive  of  land; 
but  does  it  follow  that  it  was  not  used  also  as 
descriptive  of  a  district  of  country?  In  both 
of  these  senses  it  belonged  to  the  United  States 
— as  land,  for  the  purpose  of  sale;  as  territory, 
for  the  purpose  of  government. 

*But,  If  it  be  admitted  that  the  word  [■54» 
"territory"  as  used  means  land,  and  nothing 
but  land,  the  power  of  Congress  to  organise  a 
temporary  government  is  clear.  It  has  power 
to  make  all  needful  regulations  respecting  the 
public  lands,  and  the  extent  of  those  "needful 
regulations"  depends  upon  the  direction  of  Con- 
gress, where  the  means  are  appropriate  to  the 
end,  and  do  not  conflict  with  any  of  the  pro- 
hibitions of  the  Constitution.  If  a  temporary 
government  be  deemed  needful,  necessary,  req- 
uisite, or  is  wanted,  Congress  has  power  to 
establish  it.  This  court  says,  in  McCulloch  r. 
The  SUte  of  Maryland,  4  Wheat  316,  "If  a 
certain  means  to  carry  into  effect  any  of  the 
powers  expressly  given  by  the  Constitution  to 
the  government  of  the  Union  be  an  appropriate 
measure,  not  prohibited  by  the  Constitution, 
the  degree  of  its  necessity  is  a  question  of  legis- 
lative discretion,  not  of  judicial  cognizance." 

The  power  to  establish  poetofBces  and  post- 
roads  gives  power  to  Congress  to  make  con- 
tracts for  the  transportation  of  the  mail,  and  to 
punish  all  who  commit  depredations  upon  it  in 
its  transit,  or  at  its  places  of  distribution.  Con- 
gress has  power  to  regulate  commerce,  and,  in 
uie  ezercisce  of  its  discretion,  to  lay  an  embar- 
go, which  suspends  commerce;  so  under  the 
same  power,  harbors,  lighthouses,  breakwaters, 
etc.,  are  constructed. 

Did  Chief  Justice  Marshall,  in  saying  that 
Congress  governed  a  Territory,  by  exercising  the 
combined  powers  of  the  federal  and  state  gov- 
ernment*, refer  to  unlimited  discretion?  A 
government  which  can  make  white  men  slaves  t 
Surely,  such  a  remark  in  the  argument  must 
have  been  inadvertently  uttered.  On  the  con- 
trary, there  is  no  power  in  the  Constitution  1^ 
which  Congress  can  make  either  white  or  blade 
men  slaves.  In  organizing  the  government  of 
a  territory.  Congress  Is  limited  to  means  ap- 
propriate to  the  attainment  of  the  constitution- 
al object.  No  powers  can  be  exercised  which 
are  prohibited  by  the  Constitution,  or  which 
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are  contrary  to  its  spirit;  so  that,  whether  the 
object  may  be  tlie  protection  of  the  persons  anil 
property  of  purchasers  of  the  public  lands,  or 
of  communities  who  have  been  annexed  to  the 
Union  by  conquest  or  purchase,  they  are  initia- 
toiy  to  the  establishment  of  state  governments, 
and  no  more  ixtwer  can  be  claimed  or  exercised, 
than  is  necessary  to  the  attainment  of  the  end. 
This  is  the  limitation  of  all  the  federal  powers. 

But  Congress  has  no  power  to  regulate  the 
internal  concerns  of  a  State,  as  of  a  Territory ; 
consequently,  in  providing  for  the  government 
of  a  Territory,  to  some  extent,  the  combined 
powers  of  the  federal  and  state  governments 
are  necessarily  exercised. 

548*]  *If  Congress  should  deem  slaves  or  free 
colored  pers<Hu  injurious  to  the  population  of 
a  free  Territory,  as  conducing  to  lessen  the  val- 
ue of  the  public  lands,  or  on  any  other  ground 
connected  with  the  public  interest,  they  have 
the  power  to  prohibit  them  from  becoming  set- 
tlers in  it.  This  can  be  sustained  on  the  ground 
of  a  sound  national  policy,  which  is  so  clearly 
shown  in  our  history  by  practical  results,  that 
it  would  seem  no  considerate  individual  can 
question  it.  And,  as  regards  any  unfairness  of 
such  a  policy  to  our  Southern  brethren,  as 
urged  in  the  argument,  it  is  only  necessary  to 
say  that,  with  one  fourth  of  the  federal  popula- 
tion of  the  Union,  they  have  in  the  slave  States 
a  larger  extent  of  fertile  territory  than  is  in- 
cluded in  the  free  States;  and  it  is  submitted, 
if  masters  of  slaves  be  restricted  from  bringing 
them  into  free  territory,  that  the  restriction  on 
the  free  citizens  of  non-slaveholding  States,  by 
bringing  slaves  into  free  territonr,  is  four  times 
greater  than  that  complained  of  by  the  South. 
But,  not  only  so;  some  three  or  four  hundred 
thousand  holders  of  slaves,  by  bringing  them 
into  free  territory,  impose  a  restriction  on  twen- 
ty millions  of  the  free  States.  The  repugnancy 
to  slavery  would  probably  prevent  fifty  or  a 
hundred  freemen  from  settling  in  a  slave  Terri- 
tory, where  one  slaveholder  would  be  prevented 
from  settling  in  a  free  Territory. 

This  remark  is  made  in  answer  to  the  argu- 
ment urged,  that  a  prohibition  of  slavery  in  the 
free  Territories  is  inconsistent  with  the  contin- 
uance of  the  Union.  .Where  a  territorial  gov- 
ernment is  established  in  a  slave  Territory,  it 
has  uniformly  remained  in  that  condition  until 
the  people  form  a  Rtate  constitution;  the  same 
course  where  the  Territory  is  free,  both  parties 
acting  in  good  faith,  would  be  attended  with 
satisfactory  results. 

The  sovereignty  of  the  Federal  Oovemment 
extends  to  the  entire  limits  of  our  territory. 
Should  any  foreign  power  invade  our  jurisdic- 
tion, it  would  be  repelled.  There  is  a  law 
of  Congress  to  punish  our  citizens  for  crimes 
committed  in  districts  of  country  where  there 
is  no  organized  government.  Criminals  are 
brought  to  certain  Territories  or  States,  desig- 
nated in  the  law,  for  punishment.  Death  has 
been  inflicted  in  Arkansas  and  in  Missouri,  on 
individuals,  for  murders  committed  beyond  the 
limit  of  any  organized  Territory  or  State;  and 
no  one  doubts  that  such  a  jurisdiction  was 
rightfully  exercised.  If  there  be  a  right  to  ac- 
quire territory,  there  necessarily  must  be  an 
implied  power  to  govern  it.  When  the  military 
force  of  the  Union  shall  conquer  a  country, 
piiv  not  Congress  provide  for  the  government 
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of  such  country?  (This  woald  be  an  implied 
power  essential  to  the  acquisition  of  new  terri- 
tory. •This  power  has  been  exercised,  [*544 
without  doubt  of  its  constitutionality  on  ter- 
ritory acquired  by  conquest  and  purchase. 

And  when  there  is  a  large  district  of  eouil- 
try  within  the  United  States,  and  not  within 
any  state  government,  if  it  be  necessary  to  es- 
tablish a  temporary  government  to  carry  out  a 
power  expressly  vested  in  Congress — as  the  dis- 
position of  the  public  land^— may  not  aueb 
government  be  instituted  by  Congress?  How 
do  we  read  the  Constitution?  Is  it  not  a  piae- 
tical  instrument? 

In  such  cases,  no  implication  of  a  power  can 
arise  which  is  inhibited  by  the  Constitution, 
or  which  may  be  against  the  theory  of  its  con- 
struction. As  my  opinion  rests  on  the  3d 
section,  these  remarks  are  made  aa  an  intima- 
tion that  the  power  to  eatablish  a  temporary 
government  may  arise,  also,  on  the  other  two 
grounds  stated  in  the  opinion  of  the  court  in 
the  insurance  case,  without  weakening  the  3d 
section. 

I  would  here  simply  remark,  that  the  Con- 
stitution was  form^  for  our  whole  country. 
An  expansion  or  contraction  of  our  territory 
required  no  change  in  the  fundamental  law. 
When  we  consider  the  men  who  laid  the  foun- 
dation of  our  government  and  carried  it  into 
operation,  the  men  who  occupied  the  Bench, 
who  filled  the  halls  of  legislation  and  the  Chief 
Magistracy,  it  would  seem,  if  any  question 
could  be  settled  clear  of  all  doubt,  it  was  the 
power  of  Congress  to  establish  territorial  gov- 
ernments. Slavery  was  prohibited  in  the  en- 
tire Northwestern  Territory,  with  the  approba- 
tion.of  leading  men.  South  and  North;  but  this 
prohibition  was  not  retained  when  this  Ordi- 
nance was  adopted  for  the  government  of  south- 
ern Territories,  where  slavery  existed.  In  a  late 
republication  of  a  letter  of  Mr.  Madison,  dated 
November  27,  1819,  speaking  of  this  power  of 
Congress  to  prohibit  slavery  in  a  Territory,  he 
infers  there  is  no  such  power,  from  the  fact 
that  it  has  not  been  exercised.  This  is  not  a 
very  satisfactory  argument  against  any  power, 
as  there  are  but  few,  if  any,  subjects  on  which 
the  constitutional  powers  of  Congress  are  ex- 
hausted. It  is  true,  as  Mr.  Madison  states,  that 
Congress,  in  the  Act  to  establish  a  government 
in  the  Mississippi  Territory,  prohibited  the  im- 
portation of  slaves  into  it  from  foreign  parts; 
but  it  is  equally  true,  that  in  the  Act  erecting 
Louisiana  into  two  Territories,  Congress  de- 
clared, "it  shall  not  be  lawful  for  any  person 
to  bring  into  Orleans  Territory,  from  any  port 
or  place  within  the  limits  of  the  United  States, 
any  slave  which  shall  have  been  imported  since 
1798,  or  which  may  hereafter  be  imported,  ex- 
cept by  a  citizen  of  the  United  States  who  set- 
tles in  the  Territory,  under  the  penalty  of  the 
freedom  of  such  slave."  The  inference  of  Hr. 
Madison,  therefore,  against  the  power  of 
•Congress,  is  of  no  force,  as  it  was  ['645 
founded  on  a  fact  supposed,  which  did  not  exist. 

It  is  refreshing  to  turn  to  the  early  incidents 
of  our  history,  and  learn  wisdom  from  the  acts 
of  the  great  men  who  have  gone  to  their  so- 
count,  i  refer  to  a  report  in  the  House  of  Rep- 
resontntivcs,  by  John  Randolph,  of  Roanoke, 
ai  chairman  of  a  committee,  in  March,  1803— 
fifty-four    years    ago.     From    the    Convention 
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held  at  Vincennes,  in  Indiana,  by  their  presi- 
dent, and  from  tlio  people  of  the  Territory,  a 
petition  was  presented  to  Congress,  praying  the 
suspension  of  the  provision  wliicli  prohibited 
•lovcry  in  that  Territory.  Tlie  report  stated 
"that  the  rapid  population  of  the  State  of  Ohio 
Aufliciently  evinces,  in  the  opinion  of  your  com- 
mittee, that  the  labor  of  slaves  is  not  necessary 
to  promote  the  growth  and  settlement  of  colo- 
nies in  that  region.  That  this  labor,  demonstra- 
bly the  dearest  of  any,  can  only  be  employed  to 
advantage  in  the  cultivation  of  products  more 
valuable  than  any  known  to  that  quarter  of  the 
United  States;  that  the  committee  deem  it 
highly  dangerous  and  inexpedient  to  impair  a 
provision  wisely  calculated  to  promote  the  hap- 
piness and  prosperity  of  the  Northwestern  coun- 
try, and  to  give  strength  and  security  to  that 
extensive  frontier.  In  the  salutary  operation 
of  this  sagacious  and  benevolent  restraint,  it  is 
lielieved  that  the  inhabitants  will,  at  no  very 
distant  day,  find  ample  remuneration  for  a 
temporary  privation  of  labor  and  of  emigration. 

1  vol.  State  Papers,  Public  Lands,  IGO. 

The  judicial  mind  of  this  country,  State  and 
Federal,  has  agreed  on  no  subject,  within  its 
legitimate  action,  with  equal  unanimity,  as  on 
the  power  of  Congress  to  establish  territorial 
governments.  No  court.  State  or  Federal,  no 
judge  or  statesman,  is  known  to  have  had  any 
doubts  on  this  question  for  nearly  sixty  years 
after  the  power  was  exercised.  Such  govern- 
ments have  been  established  from  the  sources 
of  the  Ohio  to  the  GulT  of  Mexico,  extending 
to  the  Lakes  on  the  north  and  the  Pacific 
Ocean  on  the  west,  and  from  the  lines  of  Geor- 
gia to  Texas. 

Great  interests  have  grown  up  under  the  ter- 
ritorial laws  over  a  country  more  than  five 
times  greater  in  extent  than  the  original  thir- 
teen States;  and  these  interests,  corporate  or 
otherwise,  have  been  cherished  and  consolidated 
by  a  benign  policy,  without  anyone  supposing 
the  law-making  power  had  united  with  the  judi- 
ciary, under  the  universal  sanction  of  the  whole 
country,  to  usurp  a  jurisdiction  which  did  not 
belong  to  them.  Such  a  discovery  at  this  late 
date  is  more  extraordinary  than  anything  which 
lias  occurred  in  the  judicial  history  of  this  or 
any  other  country.  Texas,  tinder  a  previous  or- 
546*]  ganization,  *was  admitted  as  a  State; 
but  no  State  can  be  admitted  into  the  Union 
which  has  not  been  organized  under  some  form 
of  government.  Without  temporary  govern- 
ments, our  public  lands  could  not  have  been 
sold,  nor  our  wilderness  reduced  to  cultivation, 
and  the  population  protected;  nor  could  our 
flourishing  States,  west  and  south,  have  been 
formed. 

What  do  the  lessons  of  wisdom  and  expe- 
rience teach,  under  such  circumstances,  if  the 
new  light,  which  has  so  suddenly  and  unex- 
pectedly burst  upon  us,  be  true?  Acquiescence; 
acquiescence  under  a  settled  construction  of  the 
Constitution  for  sixty  years,  thongh  it  may  be 
erroneous;  which  has  secured  to  the  country  an 
advancement  and  prosperity  beyond  the  power 
of  computation. 

An  act  of  James  Madison,  when  President, 
forcibly  illustrates  this  policy.  He  had  made 
up  his  opinion  that  Congress  had  no  power  un- 
der the  Constitution  to  establish  a  National 
Bank.  In  1815,  Congress  passed  a  bill  to  eatab- 
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lish  a  bank.  He  vetoed  the  bill,  on  objections 
other  than  constitutional.  In  his  message,  he 
speaks  as  a  wise  statesman  and  Chief  Magis- 
trate, as  follows: 

"Waiving  the  question  of  the  constitutional 
authority  of  the  Legislature  to  establish  an  in- 
corporated bank,  as  being  precluded,  in  my 
judgment,  by  the  repeated  rccugiiitions  under 
varied  circumstances  of  the  validity  of  such  an 
institution,  in  acts  of  the  Legislature,  Execu- 
tive, and  Judicial  branches  of  the  Government, 
accompanied  by  indications,  in  different  modes, 
of  a  concurrence  of  the  general  will  of  the 
nation." 

Has  this  impressive  lesson  of  practical  wis- 
dom become  lost  to  the  present  generation  T 

If  the  great  and  fundamental  principles  of 
our  Government  are  never  to  be  settled,  there 
can  be  no  lasting  prosperity.  The  Constitution 
will  become  a  uoating  waif  on  the  billows  of 
popular  excitement. 

The  prohibition  of  slavery  north  of  thirty-eix 
degrees  thirty  minutes,  and  of  the  State  of  Mis- 
souri, contained  in  the  Act  admitting  that  State 
into  the  Union,  was  passed  by  a  vote  of  134,  in 
the  House  of  Representatives,  to  42.  Before 
Mr.  Monroe  signed  the  Act,  it  was  submitted  by 
him  to  his  Cabinet,  and  they  held  the  restric- 
tion of  slavery  in  a  Territory  to  be  within  the 
constitutional  powers  of  Congress.  It  would 
be  singular,  if  in  1804  Congress  had  power  to 
prohibit  the  introduction  of  slaves  in  Orleans 
Territory  from  any  other  part  of  the  Union, 
under  the  penalty  of  freedom  to  the  slave,  if 
the  same  power  embodied  in  the  Missouri  Com- 
promise, could  not  be  exercised  in  1820. 

But  this  law  of  Congress,  which  prohibits 
slavery  north  of  "Missouri  and  of  thirty-  ['547 
six  degrees  thirty  minutes,  is  declared  to  have 
been  null  and  void  by  my  brethren.  And  this 
opinion  is  founded  mainly,  at  I  understand,  on 
the  distinction  drawn  between  the  Ordinance  of 
1787  and  the  Missouri  compromise  line.  In 
what  does  the  distinction  consist!  The  Ordi- 
nance, it  is  said,  was  a  compact  entered  into 
by  the  confederated  States  before  the  adoption 
of  the  Constitution;  and  that  in  the  cession  of 
territory,  authority  was  given  to  establish  a 
territorial  government. 

It  is  clear  that  the  Ordinance  did  not  go  into 
operation  by  virtue  of  the  authority  of  the  Con- 
federation, but  by  reason  of  its  modification 
and  adoption  by  Congress  under  the  Constitu- 
tion. It  seems  to  be  supposed,  in  the  opinion 
of  the  court,  that  the  articles  of  cession  placed 
it  on  a  different  footing  from  Territories  subse- 

?[uently  acquired.  I  am  unable  to  perceive  the 
orce  of  this  distinction.  That  the  Ordinance 
was  intended  for  the  government  of  the  North- 
western Territory,  and  was  limited  to  such  Ter- 
ritory, is  admitted.  It  was  extended  to  south- 
em  Territories,  with  modifications,  by  Acts  of 
Congress,  and  to  some  northern  Territories. 
But  the  Ordinance  was  made  valid  by  the  Act 
of  Congress,  and  without  such  Act  could  have 
been  of  no  force.  It  rested  for  its  validity  on 
the  Act  of  Congress,  the  same,  in  my  opinion, 
as  the  Missouri  compromise  line. 

If  Congress  may  establish  a  territorial  gov- 
ernment in  the  exercise  of  its  discretion,  it  is  • 
clear  principle  that  a  court  cannot  control  that 
discretion.  This  l>eing  the  case,  I  do  not  see 
on  what  ground  the  Act  is  held  to  be  void. 
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It  did  not  purport  to  forfeit  property,  or  take 
it  for  public  purposes.  It  only  prohibited 
slavery;  in  doing  whidi,  it  followed  the  Ordi- 
nance of  1787. 

I  will  now  consider  the  fourth  head,  which 
is:  "The  effect  of  talcin|^  slaves  into  a  State 
or  Territory,  and  so  holding  them,  where  slav- 
ery is  prohibited. 

If  the  principle  laid  down  in  the  case  of 
Prigg  V.  The  State  of  Pennsylvania  is  to  be 
maintained,  and  it  is  certainly  to  be  maintained 
until  overruled,  as  the  law  of  this  court,  there 
can  be  no  difficulty  on  this  point.  In  that  case, 
the  court  says:  "The  state  of  slavery  is 
deemed  to  be  a  mere  municipal  regulation, 
founded  upon  and  limited  to  the  range  of  the 
territorial  laws."  If  this  be  so,  slavery  can  ex- 
ist nowhere  except  under  the  authority  of  law, 
founded  on  usage  having  the  force  of  law,  or 
by  statutory  recognition.  And  the  court  fur- 
ther says:  "It  is  manifest,  from  this  consider- 
ation, that  if  the  Constitution  had  not  con- 
tained the  clause  requiring  the  rendition  of  fu- 
gitives from  labor,  every  non-slaveholding  State 
in  the  Union  would  have  been  at  liberty  to  have 
548*]  declared  free  all  runaway  slaves  •com- 
ing within  its  limits,  and  to  have  given  them 
entire  immunity  and  protection  against  the 
claims  of  their  masters." 

Now.  if  a  slave  abscond,  he  may  be  reclaimed, 
but  if  he  accompany  his  master  into  a  State  or 
Territory  where  slavery  is  prohibited,  such 
slave  cannot  be  said  to  have  left  the  service  of 
his  master  where  his  services  were  legalized. 
And  if  slavery  be  limited  to  the  range  of  the 
territorial  laws,  how  can  the  slave  be  coerced 
to  serve  in  a  State  or  Territory,  not  only  with- 
out the  authority  of  law,  but  against  its  ex- 
press provisions?  What  gives  the  master  the 
right  to  control  the  will  of  his  slave?  The 
local  law,  which  exists  in  some  form.  But  where 
there  is  no  such  law,  can  the  master  control 
the  will  of  the  slave  by  force?  Where  no  slav- 
ery exists,  the  presumption,  without  regard  to 
color,  is  in  favor  of  freedom.  Under  such  a 
jurisdiction,  may  the  colored  man  be  levied  on 
as  the  property  of  his  master  by  a  creditor?  On 
the  decease  of  the  master,  does  the  slave  de- 
scend to  his  heirs  as  property?  Can  the  master 
sell  him?  Any  one  or  all  of  these  acts  may  be 
done  to  the  slave,  where  he  is  legally  held  to 
•ervice.  But  where  the  law  does  not  confer 
this  power,  it  cannot  be  exercised. 

Lord  Mansfield  held  that  a  slave  brought  in- 
to England  was  free.  Lord  Stowell  agreed  with 
Lord  Mansfield  in  this  respect,  and  that  the 
slave  could  not  be  coerced  in  England;  but  on 
her  voluntary  return  to  Antigua,  the  place. of 
her  slave  domicil,  her  former  status  attached. 
The  law  of  England  did  not  prohibit  slavery, 
but  did  not  authorize  it.  The  jurisdiction 
which  prohibits  slavery  is  much  stronger  in  be- 
half of  the  slave  within  it,  than  where  it  only 
does  not  authorize  it. 

By  virtue  of  what  law  is  it,  that  a  master 
may  take  his  slave  into  free  territory,  and  exact 
from  him  the  duties  of  a  slave?  The  law  of 
the  territory  does  not  sanction  it.  No  author- 
ity can  be  claimed  under  the  Constitution  of 
the  United '  States,  or  any  law  of  Congress. 
Will  it  be  said  that  the  slave  is  taken  as  prop- 
erty, the  same  as  other  property  which  the 
master  may  own?  To  this  I  answer,  that  col- 
ored persons  are  made  property  by  the  law  of 
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the  State,  and  no  such  power  has  been  given  to 
Congress.  Does  the  master  carry  with  him  the 
law  of  the  State  from  which  be  removes  into 
the  Territory?  And  does  that  enable  him  to 
coerce  his  slave  in  the  Territory?  Let  us  test 
this  theory.  If  this  may  be  done  by  a  master 
from  one  slave  State,  it  may  be  done  by  a  mas- 
ter from  every  other  slave  State.  This  right  is 
supposed  to  be  connected  with  the  person  of 
the  master,  by  virtue  of  the  local  law.  Is  it 
transferable?  May  it  be  negotiated,  as  a  prom- 
issory note  or  bill  of  exchange?  If  it  be  as- 
signed to  a  man  from  a  free  State,  may  he 
coerce  the  slave  by  virtue  of  it?  What  shall 
this  thing  be  'denominated?  Is  it  per-  [*54> 
sonal  or  real  property?  Or  is  it  an  indefinable 
fragment  of  sovereignty,  which  every  person 
carries  with  him  from  his  late  domicil?  One 
thing  is  certain,  that  its  origin  has  been  very 
recent,  and  it  is  unknown  to  the  laws  of  any 
civilized  country. 

A  slave  it  brought  to  England  from  cmt  of 
its  islands,  where  slavery  was  introduced  and 
maintained  by  the  mother  country.  Although 
there  is  no  law  prohibiting  slavery  in  England, 
yet  there  is  no  law  authorizing  it;  and,  for 
near  a  century,  its  courts  have  declared  that 
the  slave  there  is  free  from  the  coercion  of  the 
master.  Lords  Mansfield  and  Stowell  agree  up- 
on this  pointy  and  there  ia  no  dissenting  author- 
ity. 

There  U  no  other  description  of  proper^ 
which  was  not  protected  in  England,  brought 
from  one  of  its  slave  islands.  Does  not  Mis 
show  that  property  in  a  human  being  doea  not 
arise  from  nature  or  from  the  common  law, 
but,  in  the  language  of  this  court,  "it  is  a  mere 
municipal  regulation,  founded  upon  and  limit- 
ed to  the  range  of  the  territorial  laws?"  This 
decision  is  not  a  mere  argument,  but  it  is  the 
end  of  the  law,  in  regard  to  the  extent  of 
slavery.  Until  it  shall  be  overturned,  it  is  not 
a  point  for  argument ;  it  is  obligatory  on  myself 
and  my  brethren,  and  on  all  judicial  tribunals 
over  which  thia  court  exercises  an  appellate 
power. 

It  is  said  the  Territories  are  common  property 
of  the  States,  and  that  every  man  has  a  right 
to  go  there  with  his  property.  This  is  not  con- 
troverted. But  the  court  say  a  slave  is  not 
property  beyond  the  operation  of  the  local  law 
which  makes  him  such.  Never  was  a  truth 
more  authoritatively  and  justly  uttered  by  man. 
Suppose  a  master  of  a  slave  in  a  British  island 
owned  a  million  of  property  in  England; 
would  that  authorize  him  to  take  his  slaves 
with  him  to  England?  The  Constitution,  in 
express  terms,  recognizes  the  status  of  slavery 
as  founded  on  the  municipal  law.  "No  person 
held  to  service  or  labor  in  one  State,  under  the 
laws  thereof,  escaping  into  another,  shall,"  etc. 
Now,  unless  the  fugitive  escape  from  a  place 
where,  by  the  municipal  law,  he  is  held  to  la- 
bor, this  provision  affords  no  remedy  to  the 
master.  What  can  be  more  conclusive  than 
this?  Suppose  a  slave  escape  from  a  Territory 
where  slavery  is  not  authorized  by  law,  can  be 
be  reclaimed? 

In  this  cose,  a  majority  of  the  court  have  said 
that  a  slave  may  be  taken  by  his  master  into  • 
Territory  of  the  United  States,  the  same  as  a 
horse,  or  any  other  kind  of  property.  It  it 
true,  this  was  said  by  the  court,  as  also  many 
other  things,  which  are  of  no  authority.  Noth- 
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iof  thftt  hma  been  Mid  by  them,  which  has  not  a 
direct  bearing  on  the  jurisdiction  of  the  court, 
against  which  they  decided,  can  be  considered 
550*]  as  'authority.  I  shall  certainly  not  re- 
card  it  as  such.  The  question  of  jurisdiction, 
Sein^  before  the  court,  was  decided  by  them  au- 
thoritatively, but  nothinp;  lM>yond  that  quention. 
A  slave  is  not  a  mere  chattel.  He  bears  the  im- 
press of  hia  Maker,  and  is  amenable  to  the  laws 
of  God  and  man ;  and  he  is  destined  to  an  end- 
leas  existence. 

Under  this  head  I  shall  chiefly  rely  on  the 
decisions  of  the  Supreme  Courts  of  the  South- 
em  States,  and  especially  of  the  State  of  Mis- 
souri. 

In  the  Ist  and  2d  sections  of  the  6th  article 
of  the  Constitution  of  Illinois,  it  is  declared 
that  neither  slavery  nor  involuntary  servitude 
shall  herenfter  be  introduced  into  this  State, 
otherwise  than  for  the  punishment  of  crimes 
whereof  the  party  shall  have  been  duly  con- 
victed; and  in  the  2d  section  it  is  declared 
that  any  violation  of  this  article  shall  effect 
the  emancipation  of  such  person  from  his  ob- 
ligation to  service.  In  Illinois,  a  right  of 
transit  through  the  State  is  given  the  master 
with  his  slaves.  Tliis  is  a  matter  which,  as  I 
suppose,  belongs  exclusively  to  the  State. 

Ilie  Supreme  Court  of  Illinois,  in  the  case  of 
Jarrot  ▼.  Jarrot,  2  Gilman,  7,  said: 

"After  the  conquest  of  this  Territory  by  Vir- 
ginia, she  ceded  it  to  the  United  States,  and 
stipulated  that  the  titles  and  possessions,  rights 
and  liberties  of  the  French  settlers,  should  be 
guarantied  to  them.  This,  it  has  been  con- 
tended, secured  them  in  the  possession  of  those 
negroes  as  slaves  which  they  held  before  that 
time,  and  that  neither  Congress  nor  the  Con- 
vention had  power  to  deprive  them  of  it;  or, 
in  other  words,  that  the  Ordinance  and  Consti- 
tution should  not  be  so  interpreted  and  under- 
stood as  applying  to  such  slaves,  when  it  is 
therein  declared  that  there  shall  be  neither 
slavery  nor  involuntary  servitude  in  the  North- 
west Territory,  nor  in  the  State  of  lUionis, 
otherwise  than  in  the  punishment  of  crimes. 
But  it  was  held  that  those  rights  oould  not  be 
tbas  protected,  but  must  yield  to  the  Ordinance 
and  Constitution. 

The  first  slave  case  decided  by  the  Supreme 
Court  of  Missouri,  contained  in  the  reports, 
was  Winny  v.  Whitesides,  1  Mo.  473,  at  Oc- 
tober Term,  1824.  It  appeared  that,  more 
than  twenty-flve  years  before,  the  defendant, 
with  her  husband,  had  removeid  from  Carolina 
to  Illinois,  and  brought  with  them  the  plaintiff; 
that  they  continued  to  reside  in  Illinois  three 
or  four  years,  retaining  the  plaintiff  as  a  slave; 
after  which,  they  removed  to  Missouri,  taking 
her  with  them. 

The  court  held,  that  if  a  slave  be  detained  in 
Illinois  until  he  be  entitled  to  freedom,  the 
right  of  the  owner  does  not  revive  when  he 
finds  the  negro  in  a  slave  State. 
651*]  *That  when  a  slave  is  taken  to  Illi- 
nois by  his  owner,  who  takes  up  his  residence 
there,  the  slave  is  entitled  to  freedom. 

In  the  case  of  Lagrange  v.  Chouteau,  2  Mo. 
20,  at  .May  Term,  18:28,  it  was  decided  that  the 
Ordinance  of  1787  was  intended  as  a  funda- 
mental law  for  those  who  may  choose  to  live 
under  it,  rather  than  at  a  penal  statute. 

That  any  sort  of  residence  contrived  or  p;  r- 
mitted  by  the  legal  owner  of  the  slaw,  upon  the 
ts  Ii.  ed. 


faith  of  secret  trusts  or  contracts,  in  order  to 
defeat  or  evade  the  Ordinance,  and  thereby  in- 
troduce slavery  de  facto,  would  entitle  such 
slave  to  freedom. 

In  Julia  V.  McKinney,  3  Mo.  270,  it  was 
held,  where  a  slave  was  settled  in  the  State  of 
Illinois,  but  with  an  intention  on  the  part  of 
the  owner  to  be  removed  at  some  future  day, 
that  hiring  said  slave  to  a  person  to  labor  for 
one  or  two  days,  and  receiving  the  pay  for  the 
hire,  the  slave  is  entitled  to  her  freedom,  under 
the  2d  section  of  the  0th  article  of  the  Con- 
stitution of  Illinois. 

Rachel  v.  Walker,  4  Mo.  350,  June  Term, 
183S,  is  a  case  involving,  in  every  particular, 
the  principles  of  the  case  before  us.  Rachel 
sued  for  her  freedom ;  and  it  appeared  that  slie 
had  been  bought  as  a  slave  in  Missouri,  by 
Stockton  an  officer  of  the  army,  taken  to  fort 
Snelling,  where  he  was  stationed,  and  she  was 
retained  there  as  a  slave  a  year;  and  then 
Stockton  removed  to  Prairie  du  Chien,  taking 
Rachel  with  him  as  a  slave,  where  he  continuM 
to  hold  her  three  years,  and  then  he  took  her  to 
the  State  of  Missouri,  and  sold  her  as  a  slave. 

"Fort  Snelling  was  admitted  to  be  on  the 
west  side  of  the  Mississippi  River,  and  north  of 
the  State  of  Missouri,  in  the  territory  of  the 
United  States.  That  Prairie  du  Chien  was  in 
the  Michigan  Territory,  on  the  east  side  of  the 
Mississippi  River.  Walker,  the  defendant,  held 
Rachel  under  Stockton." 

The  court  said,  in  this  case: 

"The  officer  lived  in  Missouri  Territory,  at 
the  time  he  bought  the  slave;  he  sent  to  a  slave- 
holding  country  and  procured  her;  this  was 
his  voluntary  act,  done  without  any  other  rea- 
son than  that  of  his  convenience;  and  he  and 
those  claiming  under  him  must  be  holden  to 
abide  the  consequences  of  introducing  slavery 
both  in  Missouri  Territory  and  Michigan,  con- 
trary to  law ;  and  on  that  ground  Rachel  was 
declared  to  be  entitled  to  freedom." 

In  answer  to  the  argument  that,  as  an  officer 
of  the  army,  the  master  had  a  right  to  take  his 
slave  into  free  territory,  the  court  said  no  au- 
thority of  law  or  the  government  compelled 
him  to  keep  the  plaintiff  there  as  a  slave. 

"Shall  it  be  said,  that  boeauxe  nil  officer  of 
the  army  owns  'slaves  in  Virginia,  that  [*55S 
when,  as  officer  and  soldier,  he  is  required  to 
take  the  command  of  a  fort  in  the  non-slave- 
holding  States  or  Territories,  he  thereby  has  a 
right  to  take  with  him  as  many  slaves  as  will 
suit  his  interests  or  convenience?  It  surely  can- 
not be  law.  If  this  be  true,  the  court  say,  then 
it  is  also  true  that  the  convenience  or  supposed 
convenience  of  the  officer  repeals,  as  to  him 
and  others  who  have  the  same  character,  the 
Ordinance  and  the  Act  of  1821,  admitting  Mis- 
souri into  the  Union,  and  also  the  prohibition 
of  the  several  laws  and  constitutions  of  the  non- 
slaveholding  States. 

In  Wilson  v.  Melvin,  4  Mo.  692,  it  appeared 
the  defendant  left  Tennessee  with  an  intention 
of  residing  in  Illinois,  taking  his  negroes  with 
him.  After  a  month's  stay  in  Illinois,  be  took 
his  negroes  to  St.  Louis,  and  hired  them,  then 
returned  to  Illinois.  On  these  facts,  the  in- 
ferior court  instructed  the  jury  that  the  defend- 
ant was  a  sojourner  in .  Illinois.  This  the 
Supreme  Court  held  was  error,  and  the  judg- 
ment was  reversed. 

The  easo  «f  Ured  Scott  v.   KnierDoii,   15  .Mo. 
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676,  March  Term,  1852,  will  now  be  stated. 
This  case  involved  the  identical  question  before 
us,  Emerson  having,  since  the  hearing;,  sold 
the  plaintiff  to  Sandford,  the  defendant. 

Two  of  the  judges  ruled  the  case,  the  Chief 
Justice  dissenting.  It  cannot  be  improper  to 
state  the  grounds  of  the  opinion  of  the  court, 
and  of  the  dissent. 

The  court  says:  "Cases  of  this  kind  are  not 
strangers  in  our  court.  Persons  have  been  fre- 
quently here  adjudged  to  be  entitled  to  their 
freedom,  on  the  ground  that  their  masters  held 
them  in  slavery  in  Territories  or  States  in 
which  that  institution  is  prohibited.  From  the 
first  case  decided  in  our  court,  it  might  be  in- 
ferred that  this  result  was  brought  about  by  a 
presumed  assent  of  the  master,  from  the  fact  of 
having  voluntarily  taken  bis  slave  to  a  place 
where  the  relation  of  master  and  slave  &ia  not 
exist.  But  subsequent  cases  base  the  right  to 
'exact  the  forfeiture  of  emancipation,'  as  they 
term  it,  on  the  ground,  it  would  seem,  that  it 
was  the  duty  of  the  courts  of  this  State  to 
carry  into  effect  the  constitution  and  laws  of 
other  States  and  Territories,  regardless  of  the 
rights,  the  policy,  or  the  institutions,  of  the 
people  of  this  State." 

And  the  court  say  that  the  States  of  the 
Union,  in  their  municipal  concerns,  are  re- 
garded as  foreign  to  each  other;  that  the  courts 
of  one  State  do  not  take  notice  of  the  laws  of 
other  States,  unless  proved  as  facts,  and  that 
every  State  has  the  right  to  determine  how 'far 
its  comity  to  other  States  shall  extend;  and  it 
is  laid  do\vn,  that  when  there  is  no  act  of  man- 
umission decreed  to  the  free  State,  the  courts  of 
KSS*]  the  slave  States  'cannot  be  called  to 
rive  effect  to  the  law  of  the  free  State.  Comity, 
ft  alleges,  between  States,  depends  upon  the  dis- 
cretion of  both,  which  may  be  varied  by  circum- 
stances. And  it  is  declared  by  the  court,  "that 
times  are  not  as  they  were  when  the  former  de- 
cisions on  this  subject  were  made."  Since  then, 
not  only  individuals  but  States  have  been  pos- 
sessed with  a  dark  and  fell  spirit  in  relation  to 
slaveiT,  whose  gratification  Is  sought  in  the 
pursuit  of  measures  whose  inevitable  conse- 
quence must  be  the  overthrow  and  destruction 
of  our  government.  Under  such  circumstances, 
it  does  not  behoove  the  State  of  Missouri  to 
■how  the  least  countenance  to  any  measure 
which  might  gratify  this  spirit.  She  ia  willing 
to  assume  her  full  responsibility  for  the  ex- 
istence of  slavery  within  her  limits,  nor  does 
she  seek  to  share  or  divide  it  with  others. 

Chief  Justice  Gamble  dissented  from  the  oth- 
er two  judges.    He  sajrs: 

"In  every  slaveholding  State  in  the  Union, 
the  subject  of  emancipation  is  regulated  by 
statute;  and  the  forms  are  prescribed  in  which 
it  shall  be  effected.  Whenever  the  forms  re- 
quired by  the  laws  of  the  State  in  which  the 
master  and  slave  are  resident  are  complied  with, 
the  emancipation  is  complete,  and  the  slave  is 
free.  If  the  right  of  the  person  thus  emanci- 
pated is  subsequently  drawn  in  question  in  an- 
other State,  it  will  be  ascertained  and  deter- 
mined by  the  law  of  the  State  in  which  the 
slave  and  his  former  master  resided;  and  when 
it  appears  that  such  law  has  been  complied 
with,  the  right  to  freedom  will  be  fully  sun- 
tained  in  the  courts  of  all  the  slaveholdin;; 
States,  although  the  act  of  emancipation  may 


not  be  in  the  form  required  by  law  in  which  tt* 
court  sits. 

In  all  such  cases,  courts  continually  ad- 
minister the  law  of  the  country  where  the  riglA 
was  acquired;  and  when  that  law  beccoui 
known  to  the  court,  it  is  just  as  much  a  matter 
of  course  to  decide  the  rights  of  the  parties  a^ 
ccrding  to  its  requir«nents,  as  it  is  to  seUIe 
the  title  of  real  estate  situated  in  our  Stat* 
by  its  own  laws." 

This  appears  to  me  a  most  satisfactoir  an- 
swer to  the  argument  of  the  court.  CHiief  Jus- 
tice continues: 

"The  perfect  equality  of  the  different  Statu 
lies  at  the  foundation  of  the  Union.  As  the 
institution  of  slavery  in  the  States  is  one  ova 
which  the  Constitution  of  the  United  States 
gives  no  power  to  the  general  government,  it  ii 
left  to  be  adopted  pr  rejected  by  the  seveial 
States,  as  they  think  best;  nor  can  any  on 
State,  or  number  of  States,  claim  the  right  to 
interfere  with  any  other  State  upon  the  ques- 
tion of  admitting  or  excluding  thia  institution. 

"A  citizen  of  Missouri,  who  removes  with  his 
slave  to  Illinois,  'has  no  right  to  com-  [*Sft4 
plain  that  the  fundamental  law  of  that  Stats 
to  which  he  removes,  and  in  which  he  makes  hia 
residence,  dissolves  the  relation  between  hun  and 
bis  slave.  It  is  aa  much  hia  own  voluntary  act, 
as  if  he  had  executed  a  deed  of  emancipation.  No 
one  can  pretend  ignorance  of  this  constitutional 
provision,  and,"  he  says,  "the  decisions  which 
have  heretofore  been  made  in  this  State,  and  in 
many  other  slaveholding  States,  give  effect  to 
this  and  other  similar  provisions,  on  the  ground 
that  the  master,  by  making  the  free  State  the 
residence  of  his  slave,  has  submitted  his  right 
to  the  operation  of  the  law  of  such  State;  and 
this,"  he  says,  "is  the  same  in  law  as  a  r^^ular 
deed  of  emancipation." 

He  adds: 

"I  regard  the  question  as  conclusively  settled 
by  repeated  adjudications  of  this  court,  and,  if 
I  doubted  or  denied  the  propriety  of  those  de- 
cisions, I  would  not  feel  myself  any  more  at 
liberty  to  overturn  them,  than  I  would  any 
other  series  of  decisions  by  which  the  law  of 
any  other  question  was  settled.  There  is  with 
me,"  he  says,  "nothing  in  the  law  relating  to 
slavery  which  distinguishes  it  from  the  law  oo 
any  other  subiect,  or  allows  anv  more  accom- 
modation to  the  temporary  public  excitemeati 
which  are  gathered  around  it." 

"In  this  State,"  he  says,  "it  has  been  recog- 
nized from  the  beginning  of  the  government  as 
a  correct  position  in  law,  that  a  master  who 
takes  his  slave  to  reside  in  a  State  or  TerritoiT 
where  slavery  is  prohibited,  thereby  emaaa- 
pates  his  slave."  These  decisions,  which  oeme 
down  to  the  year  1837,  seemed  to  have  so  fully 
settled  the  question,  that  since  that  time  there 
has  been  no  case  bringing  it  before  the  court  for 
any  reconsideration,  until  the  present.  In  the 
case  of  VVinny  v.  Whitesides,  1  Mo.  473,  the 
question  was  made  in  the  argument,  "whether 
one  nation  would  execute  the  penal  laws  of  an- 
other," and  the  court  replied  in  this  languagt 
(Huberas,  quoted  in  4  Dallas),  which  says, 
"pei-suiial  rights  or  disabilities  obtained  or  eon- 
municated  by  the  laws  of  any  particular  plaee 
are  of  a  nature  which  accuin|iany  the  penaa 
wlierover  he  goes;"  and  the  Chief  Justice  oh- 
s  ivrd,  in  the  case  of  Uacliel  v.  Walker,  4  Mo. 
'■'.M,  the  Act  of  Cuii;:i-t's<  called  the  Missouri 
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Compromise  was  lirld  as  operative  as  tlie  Or- 
dinanc*  of  1787. 

When  Dred  Scult,  h's  wife  and  rliiMreii, 
were  removed  from  Fort  Siielliii}»  to  Miusouri, 
in  1838,  tlioy  were  free  an  the  Taw  was  then 
settled,  and  continued  for  fuurlf<;u  yeara  after- 
wards, up  to  1852,  wlion  the  aliuve  deciiiioii 
was  made.  Prior  to  this,  for  nearly  thirty 
years,  as  Cliief  .JiiKtieo  (iunihle  declares,  tlic 
residence  of  a  master  with  liis  slave  in  the  Slate 
of  Illinois,  or  the  Territory  north  of  Missouri, 
555*]  where  slavery  was  prohihited  'hy  the 
Act  called  the  Missouri  Compromise,  would 
manumit  the  slave  as  cITectually  as  if  he  had 
executed  a  deed  of  emancipation;  and  that  an 
officer  of  the  army  who  tulvcs  his  slave  into 
that  State  or  Territory,  and  holds  him  there  as 
a  slave,  liberates  him  the  same  as  any  other 
citizen — and  down  to  the  above  time  it  was 
settled  by  numerous  and  uniform  decisions; 
and  that  on  the  return  of  the  slave  to  Missouri, 
liis  former  condition  of  slavery  did  not  attach. 
Such  was  the  settled  law  of  Missouri  until  the 
decision  of  Scott  v.  Kmerson. 

In  the  case  of  Sylvia  v.  Kirby,  17  Mo.  434, 
the  court  followed  the  above  decision,  observ- 
ing that  it  was  similar  in  all  respects  to  the 
case  of  Scott  v.  Kmerson. 

This  court  follows  the  established  construc- 
tion of  the  statutes  of  a  State  by  its  Supreme 
Court.  Such  a  construction  is  considered  as  a 
part  of  the  Statute,  and  we  follow  it  to  avoid 
two  rules  of  property  in  the  same  State.  But 
we  do  not  follow  the  decisions  of  the  Supreme 
Court  of  a  State  beyond  a  statutory  construc- 
tion as  a  rule  of  decision  for  this  court.  State 
decisions  are  always  viewed  with  respect  and 
treated  as  authority;  but  we  follow  the  settled 
eonstruction  of  the  statutes,  not  because  it  is 
of  binding  authority,  but  in  pursuance  of  a 
rule  of  judicial  policy. 

But  there  is  no  pretense  that  the  case  of  Dred 
Scott  V.  Emerson  turned  upon  the  construction 
of  a  Missouri  Statute;  nor  was  there  any  es- 
tablished rule  of  property  which  could  have 
rightfully  influenced  in  the  decision.  On  the 
contrary,  the  decision  overruled  the  settled  la\( 
for  nearly  thirty  years. 

This  is  said  by  my  brethren  to  be  a  Missouri 
4|uestion;  but  there  is  nothing  which  gives  it 
this  character,  except  that  it  involves  the  ri^ht 
to  persons  claimed  as  slaves  who  reside  in  Mis- 
souri, and  the  decision  was  made  by  the  Su- 
preme Court  of  that  State.  It  involves  a  right 
claimed  under  an  Act  of  Congress  and  the  Con- 
•titution  of  Illinois,  and  which  cannot  be  de- 
cided witfaont  the  consideration  and  construc- 
tion of  those  laws.  But  the  Supreme  Court  of 
Missouri  held,  in  this  case,  that  it  will  not  re- 
gard either  of  those  laws,  without  which  there 
was  no  case  before  it;  and  Dred  Scott,  having 
been  a  slave,  remains  a  slave.  In  this  respect 
it  is  admitted  this  is  a  Missouri  question — a 
case  which  has  but  one  side,  if  the  Act  of  Con- 
gress and  the  Constitution  of  Illinois  are  not 
recognized. 

And  does  such  a  case  constitute  a  rule  of 
decision  for  this  court — a  case  to  be  followed 
by  this  court  T    The  course  of  decision  so  long 
and    so    uniformly    maintained    estnblishrd    a 
comity  or  law  between  Missouri  and  the  free  / 
States  and  Territories  where  slavery  was  pro-  { 
hibited,  which  must  be  somewhat  regnrdcl  in  I 
this  case.    Rights  sanctioned  for  twenty-eight 
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years  'ought  not  and  cannot  be  repudia-  [*S5C 
ated,  with  any  senihlnnce  of  justice,  by  one  or 
two  deciHions,  inllucnc(-d,  as  declared,  by  a 
determination  to  coiuileruvt  the  excitement 
against  slavery  in  the  free  Slates. 

The  courts  of  I^ouisiana  having  held,  for  a 
series  of  years,  that  where  a  master  took  hi* 
slave  to  France,  or  any  free  state,  he  was  enti- 
tled to  freedom,  and  that  on  bringing  him  back 
the  status  of  slavery  did  not  attach,  the  Legis- 
lature of  Louisiana  declared  by  an  Act  that  the 
slave  should  not  be  made  free  under  such  cir- 
cumstances. This  regulated  the  rights  of  the 
master  from  the  time  the  Act  took  effect.  But 
the  decision  of  the  Missouri  court,  reversing  a 
former  decision,  affects  all  previous  decisions, 
technically,  made  on  the  same  principles,  un- 
less such  decisions  are  protected  by  the  lapse 
of  time  or  the  Statute  of  Limitations.  Dred 
Scott  and  his  family,  beyond  all  controversy, 
were  free  under  the  decisions  made  for  twenty- 
eight  years,  before  the  case  of  Scott  v.  Emerson. 
This  was  the  undoubted  law  of  Missouri  for 
fourteen  years  after  Scott  and  his  family  were 
brought  back  to  that  State.  And  the  grave 
question  arises,  whether  this  law  may  be  to 
disregarded  as  to  enslave  free  persons.  I  am 
strongly  inclined  to  think  that  a  rule  of  de- 
cision so  well  settled  as  not  to  be  questioned, 
cannot  be  annulled  by  a  single  decision  of  the 
court.  Such  rights  may  be  inoperalives  under 
the  decision  in  future;  but  I  cannot  well  per- 
ceive how  it  can  have  tlie  same  effect  in  prior 
cases. 

It  is  admitted,  that  when  a  former  decision 
is  reversed,  the  technical  effect  of  the  judgment 
is  to  make  all  previous  adjudications  on  the 
same  question  erroneous.  But  the  case  before 
us  was  not  that  the  law  had  heen  erroneously 
construed,  but  that,  under  the  circumstances 
which  then  existed,  that  law  would  not  be 
recognized;  and  the  reason  for  this  is  declared 
to  be  the  excitement  against  the  institution 
of  slavery  in  the  free  States.  While  I  lament 
this  excitement  as  much  as  anyone,  I  cannot 
assent  that  it  shall  be  made  a  basis  for  judi- 
cial action. 

In  1816,  the  common  law,  by  statute,  was 
made  a  part  of  the  law  of  Missouri;  and  that 
includes  the  great  principles  of  international 
law.  These  principles  cannot  be  abrogated  by 
judicial  decisions.  It  will  require  the  same  ex- 
ercise of  power  to  abolish  the  common  law,  as 
to  introduce  it.  International  law  is  founded 
in  the  opinions  generally  received  and  acted  on 
by  civilized  nations,  and  enforced  by  moral 
sanctions.  It  becomes  a  more  authoritative  sys- 
tem when  it  results  from  special  compacts, 
founded  on  modified  rules,  adapted  to  the  exi- 
gencies of  human  society;  it  is  in  fact 
an  international  morality,  adapted  to  the  best 
interests  of  nations.  And  in  regard  to  the 
States  *of  this  Union,  on  the  subject  ['551 
of  slavery,  it  is  eminently  fitted  for  a  rule  of 
action,  subject  to  the  Federal  Constitution. 
"The  laws  of  nations  are  but  the  natural  rights 
of  man  applied  to  nations."    Vnttel. 

If  the  eommon  law  have  the  force  of  a  st*t- 
utnry  enactment  in  Missouri,  it  is  clear,  as  it 
seems  to  ine,  that  a  slave  who,  by  a  residence 
!n  Illinois  in  the  service  of  his  master,  becomes 
entitled  to  his  frerdnni,  cannot  again  be  reduced 
(o  slavery  by  returning  to  his  former  domicil 
in  a  slave  Stale.    It  is  unnecessary  to  say  what 
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legislative  power  might  do  Vy  *  general  Act  in 
such  a  case,  but  it  would  be  singular  if  a  free- 
man could  be  made  a  slave  by  the  exercise  of  a 
judicial  discretion.  And  it  would  be  still  more 
extraordinary  if  this  could  bs  done,  not  only  in 
the  absence  of  special  legislation,  but  in  a  State 
wiiere  the  common  law  is  in  force. 

It  is  supposed  by  some  that  the  3d  article 
in  the  Treaty  of  Cession  of  Louisiana  to  this 
country,  by  France,  in  1803,  may  have  some 
bearing  on  this  question.  The  article  referred 
to  provides  "that  the  inhabitants  of  the  ceded 
Territory  shall  be  incorporated  into  the  Union, 
and  enjoy  all  the  advantages  of  citi7.ens  of  the 
United  States,  and  in  the  mean  time  they  Miall 
be  maintained  and  protected  in  the  free  enjoy- 
ment of  their  liberty,  property,  and  the  religion 
they  profess." 

As  slavery  existed  in  Louisiana  at  the  time 
of  the  cession,  it  is  supposed  this  is  a  guaranty 
that  there  should  be  no  change  in  its  con- 
dition. 

The  answer  to  this  is,  in  the  first  place,  that 
such  a  subject  docs  not  belong  to  the  treaty- 
making  power;  and  any  such  arrangement 
would  have  been  nugatory.  And,  in  the  second 
place,  by  no  admissible  construction  can  the 
guaranty  be  carried  further  than  the  protection 
of  property  in  slaves  at  that  time  in  the  ceded 
Territory.  And  this  tms  been  complied  with. 
The  organization  of  the  slave  States  of  Ix)ui- 
siana,  Missouri  and  Arkansas,  embraced  every 
slave  in  Louisiana  at  the  time  of  the  cession. 
This  removes  every  ground  of  objection  under 
the  Treaty.  There  is,  therefore,  no  pretense, 
growing  out  of  the  Treaty,  thai  any  part  of  the 
Territory  of  Louisiana,  as  ceded,  beyond  the 
organized  States,  is  slave  territory. 

Under  the  fifth  head,  we  were  to  consider 
whether  the  status  of  slavery  attached  to  the 
plaintiff  and  wife  on  their  return  to  Missouri. 

This  doctrine  is  not  asserted  in  the  late  opin- 
ion of  the  Supreme  Court  of  Missouri,  and  up 
to  1832  the  contrary  doctrine  was  uniformly 
maintained  by  that  court. 

In  its  late  decision,  the  court  say  that  it  will 
not  give  effect  in  Missouri  to  the  laws  of  Illi- 
558*]  nois,  or  the  law  of  Congress  'called  the 
Missouri  Compromise.  This  was  the  effect  of 
the  decision,  though  its  terms  were,  that  the 
court  would  not  take  notice,  judicially,  of  those 
laws. 

In  1851,  the  Court  of  Appeals  of  South  Car- 
olina recognized  the  principle,  that  a  slave, 
being  taken  to  a  free  State,  became  free.  Com- 
monwealth V.  Pleasant,  10  Leigh,  697.  In 
Betty  v.  Horton,  the  Court  of  Appeals  held  that 
the  freedom  of  the  slave  was  acquired  by  the 
action  of  the  laws  of  Massachusetts,  by  the 
said  slave  being  taken  there.    5  Leigh.  615. 

The  slave  States  have  generally  adopted  the 
rule,  that  where  the  mafitcr,  by  a  residence  with 
his  slave  in  a  State  or  Territory  where  slavery 
is  prohibited,  the  slave  was  entitled  to  his  free- 
dom everywhere.  This  was  the  settled  doctrine 
of  the  Supreme  Court  of  Missouri.  It  has  been 
so  held  in  Mississippi,  in  Virginia,  in  Louisiana, 
formerly  in  Kentucky,  Maryland,  and  in  other 
States. 

The  law,  where  a  contract  is  made  and  is  to 
be  executed,  governs  it.  This  does  not  depend 
upon  comity,  but  upon  the  law  of  the  contract. 
And  if,  in  the  language  of  the  Supreme  Court 
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of  Missouri,  the  master,  b^  taking  his  sIato  to 
Illinois,  and  employing  him  there  a*  a  alavc, 
emancipates  him  as  efTecluully  as  by  a  deed  of 
emancipation,  is  it  possible  that  such  an  act  i* 
not  matter  for  adjudication  in  any  slave  State 
where  the  master  may  take  him!  Uoea  not 
the  master  assent  to  the  law  when  he  places 
himself  under  it  in  a  free  State? 

The  States  of  Missouri  and  Illinois  are 
bounded  by  a  common  line.  The  one  prohibits 
slavery,  the  other  admits  it.  This  has  bees 
done  by  the  exercise  of  that  sovereign  power 
which  appertains  to  each.  We  are  bound  to 
respect  the  institutions  of  each,  as  emanating 
from  the  voluntary  action  of  the  people.  HaTa 
the  people  of  either  any  right  to  disturb  tb* 
relations  of  the  other!  Each  State  rests  upon 
the  basis  of  its  own  sovereignty,  protected  by 
the  Constitution.  Our  Union  has  been  the 
foundation  of  our  prosperity  and  national  glory. 
Shall  we  not  cherish  and  maintain  itt  This 
can  only  be  done  by  respecting  the  legal  right* 
of  each  State. 

If  a  citizen  of  a  free  Stat«  shall  entioe  or  en- 
able a  slave  to  escape  from  the  service  of  his 
master,  the  law  holds  him  responsible,  not  only 
for  the  loss  of  the  slave,  but  he  is  liable  to  be 
indicted  and  fined  for  the  misdemeanor.  And 
I  am  bound  here  to  say  that  1  have  never  found 
a  jury  in  the  four  States  which  constitute  my 
circuit,  which  have  not  sustained  this  law, 
where  the  evidence  required  them  to  sustain  it. 
And  it  is  proper  that  I  should  also  say  that 
more  cases  have  arisen  in  my  circuit  by 
reason  of  its  extent  and  locality,  than  in  all 
•other  parts  of  the  Union.  This  has  [*559 
been  done  to  vindicate  the  sovereign  rights  of 
the  Southern  States,  and  protect  the  legal  in- 
terests of  our  brethren  of  the  South. 

Let  these  facts  be  contrasted  with  the  ease 
now  before  the  court.  Illinois  has  declared  in 
the  most  solemn  and  impressive  form  that  there 
shall  be  neither  slavery  nor  involuntary  serv- 
itude in  that  State,  and  that  any  slave  brought 
into  it,  with  a  view  of  becoming  a  resident, 
shall  be  emancipated.  And  effect  has  been 
given  to  this  provision  of  the  Constitution  by 
the  decision  of  the  Supreme  Court  of  that  State. 
With  a  full  knowledge  of  these  facts,  a  slave  is 
brought  from  Missouri  to  Rock  Island,  in  the 
State  of  Illinois,  and  is  retained  there  as  a 
slave  for  two  years,  and  then  taken  to  Fort 
Snelling,  where  slavery  is  prohibited  by  the 
Missouri  Compromise  Act,  and  there  he  is  de- 
tained two  years  longer  in  a  state  of  slavery. 
Harriet,  his  wife,  was  also  kept  at  the  same 
place  four  years  as  a  slave,  having  been  pur- 
chased in  Missouri.  They  were  then  removed 
to  the  State  of  Missouri,  and  sold  as  slaves, 
and  in  the  action  before  us  they  are  not  only 
claimed  as  slaves,  but  a  majority  of  my  breth- 
ren liave  held  that  on  their  being  returned  to 
Missouri  the  status  of  slavery  attached  tu  them 

I  am  not  able  to  reconcile  this  result  with  th« 
respect  due  to  the  State  of  Illinois.  Having 
the  same  rights  of  sovereignty  as  the  State  of 
MiKsoiui  in  adopting  a  constitution,  I  can  per- 
ceive no  reason  why  the  institutions  of  Illinois 
should  not  receive  the  same  consideration  as 
those  of  Missouri.  Allowing  to  my  brethren  the 
same  right  of  judgment  that  I  exercise  myself, 
I  must  be  permitted  to  say  that  it  seems  to  me 
the  principle  laid  down  will  enable  the  people 
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of  ft  slave  State  to  introduce  slavery  into  a  free 
State,  for  a  longer  or  shorter  time,  as  may  suit 
their  convenience;  and  by  returning  tlie  slave 
to  the  State  whence  he  was  brought,  by  force 
or  otherwise,  the  status  of  slavery  attaches, 
and  protects  the  rights  of  the  master,  and  defies 
the  sovereignty  of  the  free  State.  Ihere  is  no 
evidence  before  us  that  Dred  Scott  and  his 
family  returned  to  Jlissouri  voluntarily.  The 
contrary  is  inferable  from  the  agreed  case:  "In 
the  year  1838,  Dr.  Kmcrson  removed  the  plain- 
tiff and  said  Harriet,  and  their  daughter  Kli»i, 
from  Fort  Snelling  to  the  State  of  Missouri, 
where  they  have  ever  since  resided."  This  is 
the  agreed  case;  and  can  it  be  inferred  from 
this  that  Scott  and  family  returned  to  Missou- 
ri voluntarily?  He  was  removed;  which  shows 
that  he  was  passive,  as  a  slave,  having  exer- 
cised no  volition  on  the  subject.  He  did  not 
resist  the  master  by  absconding  or  force.  But 
that  was  not  sufficient  to  brmg  him  within 
Lord  Stowell's  decision;  he  must  have  acted 
500*]  voluntarily.  It  would  be  a  'mockery  of 
law  and  an  outrage  on  his  rights  to  coerce  his 
return,  and  then  claim  that  it  was  voluntary, 
and  on  that  ground  that  bis  former  status  of 
slavery  attached. 

If  the  decision  be  placed  on  this  ground, 
It  is  a  fact  for  a  jury  to  decide,  whether  the 
return  was  voluntary,  or  else  the  fact  should 
be  distinctly  admitted.  A  presumption  against 
the  plaintiff  in  this  respect,  I  say  with  con- 
fidence, is  not  authorize  from  the  facts  ad- 
mitted. 

In  coming  to  the  conclusion  that  a  voluntary 
return  by  Grace  to  her  former  domicil,  slavery 
attached,  Lord  Stowell  took  great  pains  to  show 
that  England  forced  slavery  upon  her  Colonies, 
and  that  it  was  maintained  by  numerous  Acts 
of  Parliament  and  public  policy,  and,  in  short, 
that  the  system  of  slavery  was  not  only  estab- 
lished by  Great  Britain  in  her  West  Indian 
colonies,  but  that  it  was  popular  and  profitable 
to  many  of  the  wealthy  and  influential  people 
of  England,  who  were  engaged  in  trade,  or 
owned  and  cultivated  plantations  in  the  Colo- 
nies. No  one  can  read  his  elaborate  views  and 
not  be  struck  with  the  great  difference  between 
England  and  her  Colonies,  and  the  free  and 
slave  States  of  this  Union.  While  slavery  in 
the  Colonies  of  England  is  suMect  to  the  power 
of  the  mother  country,  our  States,  especially 
in  regard  to  slavery,  are  independent,  resting 
upon  their  own  sovereignties,  and  subject  only 
to  international  laws,  which  apply  to  independ- 
ent States. 

In  the  case  of  Williams,  who  was  a  slave  in 
Granada,  having  run  away,  came  to  England, 
Lord  Stowell  said :  "The  four  judges  all  concur 
in  this — that  he  was  a  slave  in  Granada,  though 
a  free  man  in  England,  and  he  would  have  con- 
tinued a  free  man  in  all  other  parts  of  the 
world  PNcept  Granada." 

Strader  v.  Graham,  10  How.  82,  and  18  Curt. 
306,  has  been  cited  as  having  a  direct  bearing 
in  the  case  before  us.  In  that  case  the  coui't 
•ay:  "It  was  exclusively  in  the  power  of  Ken- 
tucky to  determine,  for  itself,  whether  the  em- 
ployment of  slaves  in  another  State  should  or 
should  not  make  them  free  on  their  return." 
No  question  was  before  the  court  in  that  case, 
except  that  of  jurisdiction.  And  any  opinion 
given  ou  any  other  point  is  obiter  dictum,  and 
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of  no  authority.  Tn  the  conclusion  of  his  opin- 
ion, the  Chief  Justice  said:  "In  every  view  of 
the  subject,  therefore,  this  court  has  no  juris- 
diction of  the  case,  and  the  writ  of  error  must 
on  that  ground  be  dismissed." 

In  the  ease  of  Spencer  v.  Negro  Dennis,  8  Gill, 
321,  the  court  say:  "Once  free,  and  always  free, 
is  the  maxim  of  Maryland  law  upon  the  subject. 
Freedom  having  once  vested,  by  no  compact 
between  the  master  and  the  liberated  slave, 
•nor  by  any  condition  subsequent,  at-  ['5tt 
taclied  by  the  master  to  the  gift  of  freedom, 
can  a  state  of  slavery  be  reproduced." 
In  Hunter  v  Fuloher,  1  Leigh,  172. 
"By  a  Statute  of  Maryland  of  1706,  all  slaves 
brought  into  that  State  to  reside  are  declared 
free;  a  Virginian-bom  slave  is  carried  by  bis 
master  to  Maryland;  the  master  settled  there, 
and  keeps  the  slave  there  in  bondage  for  twelve 
years,  the  statute  in  force  all  the  time ;  then  he 
brings  him  as  a  slave  to  Virginia,  and  sells  him 
there.  Adjudged,  in  an  action  brought  by  the 
man  against  tne  purchaser,  that  lie  is  free." 
Judge  Kerr,  in  the  case,  says: 
"Agreeing,  as  I  do,  with  the  general  view 
taken  in  this  case  by  my  brother  Green,  I  would 
not  add  a  word,  but  to  mark  the  exact  extent 
to  which  I  mean  to  go.  The  law  of  Maryland 
having  enacted  that  slaves  carried  into  that 
State  for  sale  or  to  reside  shall  be  free,  and  the 
owner  of  the  slave  here  having  carried  him  to 
Maryland,  and  voluntarily  submitting  himself 
and  the  slave  to  that  law,  it  governs  the  case." 
Tn  every  decision  of  a  slave  case  prior  to  that 
of  Dred  Scott  v.  Emerson,  the  Supreme  Court 
of  Missouri  considered  it  as  turning  upon  the 
Constitution  of  Illinois,  the  Ordinance  of  1787, 
or  the  Missouri  Compromise  Act  of  1820.  The 
court  treated  these  Acts  as  in  force,  and  held 
itself  bound  to  execute  them,  by  declaring  the 
slave  to  be  free  who  had  acquired  a  domicil 
under  them  M-ith  the  consent  of  his  matser. 

The  late  decision  reversed  this  whole  line  of 
adjudication,  and  held  that  neither  the  Con- 
stitution and  laws  of  the  States,  nor  Acts  of 
Congress  in  relation  to  Territories,  could  be  ju- 
dicially noticed  by  the  Supreme  Court  of  Mis- 
souri. This  is  believed  to  be  in  conflict  witit 
the  decisions  of  all  the  courts  in  the  Southern 
States,  with  some  exceptions  of  recent  cases. 

In  Mnrie  Louise  v.  Marot  et  al.  9  La.  475,  it 
was  held,  where  a  slave  having  been  taken  to 
the  kingdom  of  France  or  other  country  by  the 
owner,  where  slavery  is  not  tolerated,  operates  , 
on  the  condition  of  the  slave,  and  produces  im- 
mediate emancipation;  and  that,  where  a  slave 
thus  becomes  free,  the  master  cannot  reduce 
him  again  to  slavery. 

Josephine  v.  Poultney,  1  La.  Ann.  329.  "where 
the  owner  removes  with  a  slave  into  a  State  in 
which  slavery  is  prohibited,  with  the  intention 
of  residing  there,  the  slave  will  be  thereby 
emancipated,  and  their.subsequent  return  to  the 
State  of  Louisiana  rannot  restore  the  relation 
of  master  and  slave."  To  the  same  import  are 
the  cases  of  Smith  v.  Smith.  13  La.  441;  Thom- 
as V.  Generis,  16  La.  483;  Harry  et  al.  v.  Decker 
and  Hopkins,  Walk.  (Miss.)  3G.  It  was  held 
that  "slaves  within  the  juri<dietion  *of  [*&6S 
the  Xorlhwesletn  Territory  b"eame  freemen  by 
virtue  of  the  Ordinance  of  1787,  and  can  assert 
their  claim  to  freedom  in  the  courts  of  Missis- 
sippi."   Griffith  V.  Fanny,  1  Virginia,  143.     It 
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WM  decided  that  a  nepro  held  in  servitude  in 
Ohio,  under  a  deed  executed  in  \'irginia  is  en- 
titled to  freedom  by  the  Constitution  of  Ohio. 

The  case  of  Rhodes  v.  Bell,  2  How.  397,  in- 
volved the  main  principle  in  the  case  before  us. 
A  person  residing  in  Washington  City  pur- 
chased a  slave  in  Alexandria,  and  brought  him 
to  Washington.  Washington  continued  under 
the  law  of  Maryland,  Alexandria  under  the  law 
of  Virginia.  The  Act  of  Maryland  of  Novem- 
ber, 1706,  2  Maxcy's  Laws,  351,  declared  anyone 
.  who  shall  bring  any  negro,  mulatto,  or  otner 
■lave,  into  Maryland,  such  slave  should  be  free. 
The  above  slave,  by  reason  of  his  being  brought 
into  Washington  Cit^,  was  declared  by  this 
court  to  be  free.  This,  it  appears  to  me,  is  a 
much  stronger  case  against  the  slave  than  the 
facts  in  the  case  of  Scott. 

In  Bush  V.  White,  3  Monroe,  104,  the  court 
■ay: 

"That  the  Ordinance  was  paramount  to  the 
territorial  laws,  and  restrained  the  legislative 
power  there  as  effectually  as  a  Constitution  in 
an  organized  State.  It  was  a  public  Act  of  the 
Legislature  of  the  Union,  and  a  part  of  the  su- 
preme law  of  the  land;  and,  as  such,  this  court 
la  as  much  bound  to  take  notice  of  it  as  it  can 
be  of  any  other  law." 

In  the  case  of  Rankin  v.  Lydia,  2  A.  K. 
Marsh.  467,  before  cited.  Judge  Mills,  speak- 
ing for  the  Court  of  Appeals  of  KentucKy, 
says: 

"If,  by  the  po8iti\-e  provision  in  our  code, 
we  can  and  must  hold  our  slaves  in  the  one 
case,  and  statutory  provisions  equally  positive 
decide  against  that  right  in  the  other,  and  liber- 
ate the  slave,  he  must,  by  an  authority  equally 
imperious,  be  declared  free.  Every  argument 
which  supports  the  right  of  the  master  on  one 
side,  based  upon  the  force  of  written  law,  must 
be  equally  conclusive  in  favor  of  the  slave, 
when  he  can  point  out  in  the  statute  the  clause 
which  secures  his  freedom."  • 

And  he  further  said: 

"Free  people  of  color  in  all  the  States  are,  it 
is  believed,  quasi  citizens,  or,  at  least,  denizens. 
Although  none  of  the  States  may  allow  them 
the  privilege  of  office  and  suffrage,  yet  all  other 
civil  and  conventional  rights  are  secured  to 
them;  at  least,  such  rights  were  evidently  se- 
cured to  them  by  the  Ordinance  in  question  for 
the  government  of  Indiana.  If  these  rights  are 
vested  in  that  or  any  other  portion  of  the 
United  States,  can  it  be  compatible  with  the 
spirit  of  our  confederated  government  to  deny 
their  existence  in  any  other  part?  Is  there  less 
comity  existing  between  State  and  State,  or 
563*]  State  'and  Territory,  than  e.xists  be- 
tween the  <lcspotic  governments  of  Europe." 

These  are  the  words  of  a  learned  and  great 
judge,  born  and  e<lucatcd  in  a  slave  State. 

1  now  come  to  inquire,  under  the  sixth  and 
last  head,  "whether  the  decisions  of  the  Su- 
preme Court  of  Missouri,  on  the  question  be- 
fore us,  are  binding  on  this  court." 

While  we  respect  the  learning  and  high  in- 
telligence of  the  state  courts,  and  consider 
their  decisions,  with  others,  as  authority,  we 
follow  them  only  where  they  give  a  construc- 
tion to  the  state  stf  tutes.  On  this  head,  I  con- 
sider myself  fortun..te  in  being  able  to  turn  to 
the  decision  of  tliif  court,  given  by  Mr.  ,Tustice 
Grier,  in  Pease  v.  Peck,  a  case  from  the  State 
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of  Michigan,  18  How.  595,  decided  in  December 
Term,  1855.  Speaking  for  the  court,  Judge 
Grier  said: 

'•We  entertain  the  highest  respect  for  that 
learned  court  (the  Supreme  Court  of  Michigan), 
and  in  any  question  affecting  the  construction 
of  their  own  laws,  where  we  entertain  any 
doubt,  would  be  glad  to  be  relieved  from  doubt 
and  responsibility  by  reposing  on  their  decision. 
There  are,  it  is  true,  many  dicta  to  be  found  in 
our  decisions,  averring  that  the  courts  of  the 
United  States  are  bound  to  follow  the  deciKiims 
of  the  state  courts  on  the  construction  of  their 
own  laws.  But  although  this  may  be  correct, 
yet  a  rather  strong  expression  of  a  general  rule, 
it  cannot  be  received  as  the  annunciation  of  a 
maxim  of  universal  application.  Accordingly, 
our  reports  furnish  many  cases  of  exceptions 
to  it.  In  all  cases  where  there  is  a  settled  con- 
struction of  the  laws  of  a  State,  by  its  highest 
judicature  established  by  admitted  precedent, 
it  is  the  practice  of  the  courts  of  the  United 
States  to  receive  and  adopt  it,  without,  crit- 
icism or  further  inquiry.  When  the  decisions  of 
the  State  court  are  not  consistent,  we  do  not 
feel  bound  to  follow  the  last,  if  it  is  contrary  to 
our  own  convictions;  and  much  more  is  this  the 
case  where,  after  a  long  course  of  consistent  de- 
cisions, some  new  light  suddenly  springs  up,  or 
an  excited  public  opinion  has  elicited  new  doc- 
trines subversive  of  former  safe  precedent." 

These  words,  it  appears  to  me,  have  a  strong- 
er application  to  the  case  before  us  than  they 
had  to  the  cause  in  which  they  were  spoken  as 
the  opinion  of  this  court;  and  I  regret  that 
they  do  not  seem  to  be  as  fresh  in  the  reeollee- 
tion  of  some  of  my  brethren  as  in  ray  own. 
For  twenty-eight  years,  the  decisions  of  the  Su- 
preme Court  of  Missouri  were  consistent  on  all 
the  points  made  in  this  case.  But  this  consist- 
ent course  was  suddenly  terminated,  whether 
by  some  new  li^ht  suddenly  springing  up,  or 
an  excited  public  opinion,  or  both,  it  is  not 
"necessary  to  say.  In  the  case  of  Scott  [*584 
V.  Emerson,  in  1852,  they  were  overturned  and 
repudiated. 

This,  then,  is  the  very  case  in  which  seven  of 
my  brethren  declared  that  they  would  not  fol- 
low the  last  decision.  On  this  authority  I  may 
well  repose.  I  can  desire  no  other  or  better 
basis. 

But  there  is  another  ground  which  I  deem 
conclusive,  and  which  I  will  restate. 

The  Supreme  Court  of  .Missouri  refused  to 
notice  the  Act  of  Conyross  or  the  Constitotion 
of  Illinois,  under  which  Ured  Scott,  his  wife 
and  children,  claimed  that  they  are  entitled  to 
freedom. 

This  being  rejected  by  the  Missouri  conrt, 
there  was  no  case  before  it,  or  at  least  it  was  a 
case  with  only  one  side.  And  this  is  the  case 
which,  in  the  opinion  of  this  court,  we  «r« 
hound  to  follow.  The  Missouri  court  disregards 
the  express  provisions  of  an  Act  of  Congress 
and  the  constitution  of  a  sovereign  State,  both 
of  which  laws  for  twenty-eight  years  it  had  not 
only  regarded,  but  carried  into  effect. 

If  a  State  court  may  do  this,  on  a  question 
involving  the  liberty  of  a  human  being,  what 
protection  do  the  laws  afford?  So  far  from 
this  l)eing  a  Missouri  qui-stion,  it  is  a  question, 
as  it  would  seem,  within  the  25th  sec.  of  th" 
Judiciary  Act,  where  a  right  to  freedom  bc'nj 
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set  up  under  the  Aet  of  Confess,  and  the  de- 
cision heing  against  such  right,  it  may  be 
brought  for  revision  before  this  court,  from  the 
Supreme  Court  of  Missouri. 

I  think  the  judgment  of  the  court  below 
•hould  be  reversed. 

Mr.  Justice  Curtis,  dissenting: 

I  dissent  from  the  opinion  pronounced  by 
the  Chief  Justice,  and  from  the  judgment 
whieh  the  majority  of  the  court  tliink  it  proper 
to  render  in  this  case.  The  plaintiff  alleged  in 
his  declaration,  that  he  was  a  citizen  of  the 
State  of  Missouri,  and  that  the  defendant  was 
a  citizen  of  the  State  of  New  York.  It  is  not 
doubted  that  it  was  necessary  to  make  each  of 
these  allegations,  to  sustain  the  jurisdiction  of 
the  Circuit  Co»irt.  The  defendant  denied,  by 
a  plea  to  the  jurisdiction,  either  8uffioient"0r 
insufticient,  that  the  plaintiff  was  a  citizen  of 
the  State  of  Missouri.  The  plaintiff  demurred 
to  that  plea.  The  Circuit  Court  adjudged  the 
plea  insuflicient,  and  the  first  question  for  our 
consideration  is,  whether  the  sufficiency  of  that 
plea  is  before  this  court  for  judgment,  upon 
this  writ  of  error.  The  part  of  the  judicial 
power  of  the  United  States,  conferred  by  Con- 
gress on  the  circuit  courts,  being  limited  to 
certain  described  cases  and  controversies,  the 
56S*]  question  whether  a  particular  'case  is 
within  the  cognizance  of  a  circuit  court,  may 
be  raised  by  a  plea  to  the  jurisdiction  of  such 
court.  When  that  question  has  been  raised, 
the  Circuit  Court  must,  in  the  first  instance, 
pass  upon  and  determine  it.  Whether  its  de- 
termination be  flrni,  or  subject  to  review  by 
this  appellate  court,  must  depend  upon  the  will 
of  Congress;  upon  which  body  the  Constitution 
has  conferred  the  power,  with  certain  restric- 
tions, to  e.'lablish  inferior  courts  to  deter- 
mine their  jurisdiction,  and  to  regulate  the 
appellate  power  of  this  court.  The  22d  section 
of  the  Judiciary  Act  of  1780,  which  allows  a 
writ  of  error  from  final  judgments  of  circuit 
courts,  provides  that  there  shall  be  no  reversal 
in  this  court,  on  such  writ  of  error,  for  error 
in  ruling  any  plea  in  abatement,  other  than  a 
plea  to  the  jurisdiction  of  the  court.  Accord- 
ingly it  has  been  held,  from  the  origin  of  the 
court  to  the  present  day,  that  circuit  courts 
have  not  been  made  by  Congress  the  final  judges 
of  their  own  jurisdiction  in  civil  cases.  And 
that  when  a  record  comes  here  upon  a  writ  of 
error  or  appeal,  and,  on  its  inspection,  it  ap- 
pears to  this  court  that  the  Circuit  Court  hnd 
not  jurisdiction,  its  judgment  must  be  reversed, 
and  the  cause  remanded,  to  be  dismissed  for 
want  of  jurisdiction. 

It  is  alleged  by  the  defendant  in  error,  in  this 
case,  that  the  plea  to  the  jiirindiction  was  a 
suflicient  plea;  that  it  shows,  on  inspection  of 
its  allegations,  confessed  by  the  demurrer,  that 
the  plaintiff  was  not  a  citizen  of  the  State  of 
Missouri;  that  upon  this  record,  it  must  appear 
to  this  court  that  the  case  was  not  within  the 
judicial  power  of  the  United  States,  as  defined 
and  granted  by  the  Constitution,  because  it 
was  not  a  suit  by  a  citizen  of  one  State  against 
a  citizen  of  another  State. 

To  this  it  is  answered,  first,  that  the  defend- 
ant, by  pleading  over,  after  the  plea  to  the 
jurisdiction   was   adjud^d    insuDiciciit,   finally 
waived  all  benefit  of  that  pica. 
1ft  Ii.  ed. 


When  that  plea  was  adjudged  insufficient,  the 
defendant  was  obliged  to  answer  over.  He 
held  no  alternative.  He  could  not  stop  the 
further  progress  of  the  case  in  the  Circuit 
Court  by  a  writ  of  error,  on  which  the  suffi- 
ciency of  his  plea  to  the  jurisdiction  could  be 
tried  in  this  court,  because  the  judgment  on 
that  plea  was  not  final,  and  no  writ  of  error 
would  lie.  He  was  forced  to  plead  to  the 
merits.  It  cannot  be  true,  then,  that  he  waived 
the  benefit  of  his  plea  to  the  jurisdiction  by 
answering  over.  Waiver  includes  consent. 
Here,  there  was  no  consent.  And  if  the  benefit 
of  the  plea  was  finally  lost,  it  must  be,  not  by 
any  waiver,  but  because  the  laws  of  the  United 
States  have  not  provided  any  mode  of  review- 
ing the  decision  of  the  Circuit  Court  on  such 
a  plea,  when  that  decision  is  against  the  de- 
fendant. This  is  not  the  'law.  Whether  [*S6« 
the  decision  of  the  Circuit  Court  on  a  plea 
to  the  jurisdiction  be  against  the  plaintiff,  or 
against  the  defendant,  the  losing  party  may 
have  any  alleged  error  in  law,  in  ruling  such  a 
plea  examined  in  this  court  on  a  writ  of  error, 
when  the  matter  in  controversy  exceeds  the  sum 
or  value  of  $2,000.  If  the  decision  be  against  the 
plaintiff,  and  his  snit  dismissed  for  want  of 
jurisdiction,  the  judgment  is  technically  final, 
and  he  may  at  once  sue  out  his  writ  of  error. 

Mollan  V.  Torrance,  9  Wheat.  637. 

If  the  decision  be  against  the  defendant, 
though  be  must  answer  over,  and  wait  for  a 
final  judgment  in  the  cause,  he  may  then  have 
have  his  writ  of  error,  and  upon  it  obtain  the 
judment  of  this  court  on  any  question  of  law  ap- 
parent on  the  record,  touching  the  jurisdiction. 
The  fact  that  he  pleaded  over  to  the  merits, 
under  compulsion,  can  have  no  effect  on  his 
right  to  object  to  the  jurisdiction.  If  this  were 
not  so,  the  condition  of  the  two  parties  would 
be  grossly  unequal.  For  if  a  plea  to  the 
jurisdiction  were  ruled  against  the  plaintiff, 
he  could  at  once  take  his  writ  of  error  and 
have  the  ruling  reviewed  here;  while,  if  the 
same  plea  were  ruled  against  the  defendant,  he 
must  not  only  wait  for  a  final  judgment,  but 
could  in  no  event  have  the  ruling  of  the  Circuit 
Court  upon  the  plea  reviewed  by  this  court.  I 
know  of  no  ground  for  saying  that  the  laws  of 
the  United  States  have  thns  discriminated  be- 
tween the  parties  to  a  suit  in  its  courts. 

It  is  further  objected,  that  as  the  judgment 
of  the  Circuit  Court  was  in  favor  of  the  defend- 
ant, and  the  writ  of  error  in  this  cause  was 
sued  out  by  the  plaintiff,  the  defendant  is  not 
ill  a  condition  to  assign  any  error  in  the  record, 
and  therefore  this  court  is  precluded  from  con- 
sidering the  question  whether  the  Circuit  Court 
had  jurisdiction. 

The  practice  of  this  court  does  not  require  a 
technical  assignment  of  errors.  See  the  rule. 
Upon  a  writ  of  error,  the  whole  record  is  open 
for  inspection ;  and  if  any  error  be  found  in  it, 
the  judgment  is  reversed. 

Bank  of  U.  S.  v.  Smith,  II  Wheat.  171. 

It  is  true,  as  a  general  rule,  that  the  court 

!  will  not  allow  a  party  to  rely  on  anything  as 

!  cause  for  reversing  a  iudgment.  which  was  for 

his  advantage.     In  this,  we  follow  an  ancient 

I  rule  of  the  common  law.    But  so  careful  was 

that  law  of  the  preservotion  of  Ihe  course  of  its 

courts,  that  it  imide  an  e\eeption  out  of  that 

i  general  rule,  and  allowed  a  party  to  as-ign  for 
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error  that  which  was  for  his  advantage,  if  It 
were  a  deputure  by  the  court  itself  from  its 
settled  course  of  procedure.  The  cases  on  this 
subject  are  collected  in  Bac.  Abr.  Error,  H.  4. 
And  this  court  followed  tliis  practice  in  Capron 
667*]  v.  Van  Noordcn,  2  •Cranch,  126,  where 
the  plaintiff  below  procured  the  reversal  of  a 
judgment  for  the  defendant,  on  the  ground  that 
the  plaintiff's  allegations  of  citizenship  had  not 
shown  jurisdiction. 

But  it  is  not  necessary  to  determine  whether 
the  defendant  can  be  allowed  to  assign  want  of 
jurisdiction  as  an  error  in  a  judgment  in  his 
own  favor.  The  true  question  is,  not  what 
either  of  the  parties  may  be  allowed  to  do,  but 
whether  this  court  will  alfirm  or  reverse  a  judg- 
ment of  the  Circuit  Court  on  the  merits,  when 
it  appears  on  the  record,  by  a  plea  to  the  juris- 
diction, that  it  is  a  case  to  which  the  judicial 
power  of  the  United  States  does  not  extend. 
The  course  of  the  court  is,  where  no  motion  is 
made  by  either  party,  on  its  own  motion,  to  re- 
verse such  a  judgment  for  want  of  jurisdiction, 
not  only  in  cases  where  it  is  shown,  negatively, 
by  a  plea  to  the  jurisdiction,  that  jurisdiction 
does  not  exist,  but  even  where  it  does  not 
appear,  affirmatively,  that  it  does  exist. 
Piquignot  v.  The  Pennsylvania  R.  R,  Co.  10 
How.  104.  It  acts  upon  the  principle  that  the 
judicial  power  of  the  United  States  must  not 
be  exerted  in  a  case  to  which  it  does  not  ex- 
tend, even  if  both  parties  desire  to  have  it  ex- 
erted. Cutler  V.  Rae,  7  How.  729.  I  consider, 
therefore,  that  when  there  was  a  plea  to  the 
jurisdiction  of  the  Circuit  Court  in  a  case 
brought  here  by  a  writ  of  error,  the  first  duty 
of  this  court  is,  sua  sponte,  if  not  moved  to  it 
by  either  party,  to  examine  the  sufficiency  of 
that  plea;  and  thus  to  take  care  that  neither 
the  Circuit  Court  nor  this  court. shall  use  the 
judicial  power  of  the  United  States  in  a  case 
to  which  the  Constitution  and  laws  of  the 
United  States  have  not  extended  that  power. 

I  proceed,  therefore,  to  examine  the  plea  to 
the  jurisdiction. 

I  do  not  perceive  any  sound  reason  why  it  is 
not  to  be  judged  by  the  rules  of  the  common 
law  applicable  to  such  pleas.  It  is  true,  where 
the  jurisdiction  of  the  Circuit  Court  depends 
on  the  citizenship  of  the  parties,  it  is  incum- 
bent on  the  plaintiff  to  allege  on  the  record  the 
necessary  citizenship;  but  when  he  has  done 
so,  the  defendant  must  interpose  a  plea  in 
abeitement,  the  allegations  whereof  show  that 
the  court  has  not  jurisdiction;  and  it  is  incum- 
bent on  him  to  prove  the  truth  of  his  plea. 

In  Sheppard  v.  Graves,  14  How.  505,  the 
rules  on  this  subject  are  thus  stated  in  the 
opinion  of  the  court:  "That  although,  in  the 
courts  of  the  United  States,  it  is  neceHsary  to 
set  forth  the  grounds  of  their  cognizance  as 
courts  of  limited  jurisdiction,  yet  wherever  ju- 
risdiction shall  be  averred  in  the  pleadings,  in 
conformity  with  the  laws  creating  those  courts, 
it  must  be  taken  prima  facie,  as  existing;  and 
568*]  it  is  incumbent  *on  him  who  would 
impeach  that  jurisdiction  for  causes  dehors  the 
pleading,  to  allege  and  prove  such  causes; 
that  the  necessity  for  the  allegation,  and  the 
burdon  of  sustaining  it  by  proof,  both  rest  upon 
the  party  taking  the  exception."  These  posi- 
tions are  sustained  by  the  authorities  there 
cited,  as  well  as  by  Wicldiffe  v.  Owings,  17 
How.  47. 
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When,  therefore,  as  In  this  case,  the  neoes- 
sary  averments  as  to  citizenship  are  made  on 
the  record,  and  jurisdiction  is  assumed  to  ex- 
ist, and  the  defendant  comes  by  a  plea  to  the 
jurisdiction  to  displace  that  presumption,  he  oc- 
cupies, in  my  judgment,  precisely  the  positioa 
described  in  Bacon  Abr.  Abatement:  "Abate- 
ment, in  the  general  acceptation  of  the  word, 
signifies  a  plea,  put  in  by  the  defendant,  in 
which  he  shows  cause  to  the  court  why  be 
should  not  be  impleaded;  or,  if  at  all,  not  in 
the  manner  and  form  he  now  is." 

This  being,  then,  a  plea  in  abatement,  to  tlie 
jurisdiction  of  the  court,  I  must  judge  of  its 
sufficiency  by  those  rules  of  the  common  law 
applicable  to  such  pleas. 

The  plea  was  as  follows:  "And  the  said  John 
F.  A.  Sandford,  in  his  own  proper  person, 
comes  and  says  that  this  court  ought  not  to 
have  or  take  further  cognizance  of  the  action 
aforesaid,  because  he  says  that  said  cause  of 
action,  and  each  and  every  of  them  (if  any 
such  have  accrued  to  the  said  Dred  Scott),  ac- 
crued to  the  said  Dred  Scott  out  of  the  juris- 
diction of  this  court,  and  exclusively  within  the 
jurisdiction  of  the  courts  of  the  State  of  Mis- 
souri; for  that,  to  wit:  the  said  plaintiff,  Dred 
Scott,  is  not  a  citizen  of  the  State  of  Mis- 
souri, as  alleged  in  his  declaration,  because  he 
is  a  negro  of  African  descent;  his  ancestors 
were  of  pure  African  blood,  and  were  brought 
into  this  country  and  sold  as  negro  slaves; 
and  this  the  said  Sandford  is  ready  to  verify. 
Wherefore,  he  prays  judgment  whether  tliia 
court  can  or  will  take  further  cognizance  of  the 
action  aforesaid." 

The  plaintiff  demurred,  and  the  judgment 
of  the  Circuit  Court  was,  that  the  plea  was  in- 
sufficient. 

I  cannot  treat  this  plea  as  a  general  traverse 
of  the  citizenship  alleged  by  the  plaintiff.  In- 
deed, if  it  were  so  treated,  the  plea  was  clearly 
bad,  for  it  concludes  with  a  verification,  and 
not  to  the  country,  as  a  general  traverse 
should.  And  though  this  defect  in  a  plea  in 
bar  must  be  pointed  out  by  a  special  demurrer, 
it  is  never  necessary  to  demur  specially  to  s 
plea  in  abatement;  all  matters,  though  of  form 
only,  may  be  taken  advantage  of  upon  a  gen- 
eral demurrer  to  such  a  plea. 

Chitty  on  PI.  465. 

The  truth  is,  that  though  not  drawn  with  the 
utmost  technical  accuracy,  it  is  a  special  trav- 
erse of  the  plaintifTs  allegation  *of  citi-  [*56t 
zenship,  and  was  a  suitable  and  proper  mode  of 
traverse  under  the  circumstances.  By  refer- 
ence to  Mr.  Stephen's  description  of  the  uses  of 
such  a  traverse,  contained  in  his  excelleni 
analysis  of  pleadings  (Steph.  on  PI.  176),  it 
will  be  seen  how  precisely  this  plea  meets  one 
of  his  descriptions.  No  doubt  the  defendant 
might  have  traversed,  by  a  common  or  general 
traverse,  the  plaintiff's  allegation  that  he  ws* 
a  citizen  of  the  State  of  Missouri,  concluding 
to  the  country.  The  issue  thus  presented  being 
joined,  would  have  involved  matter  of  law,  on 
which  the  jury  must  have  passed,  under  the 
direction  of  the  court.  But  by  traversing  the 
plaintilfs  citizensh-p  specially—that  is,  avf' 
ring  those  facts  on  which  the  defendant  relied 
to  show  that  in  point  of  law  the  plaintiff  w«* 
not  a  citizen,  and  basing  the  traverse  on  thoM 
facts  ns  a  deduction  therefrom— opportunity 
was  given  to  do  what  wag  done;  that  is.  to 
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present  directly  to  the  court,  by  a  demurrer, 
the  sufficiency  of  those  facta  to  negative,  in 
point  of  law,  the  plaintiff's  allegation  of  citi- 
zenship. This,  then,  being  a  special,  and  not  a 
general  or  common  traverse,  the  rule  is  settled, 
that  the  facts  thus  set  out  in  the  plea,  as  the 
reason  or  ground  of  the  traverse,  must  of  them- 
selves constitute,  in  point  of  law,  a  negative  of 
the  allegation  thus  traversed.  Steph.  on  PI. 
183;  Ch.  on  PI.  020.  And  upon  a  demurrer  to 
this  plea,  the  question  which  arises  is,  whether 
the  facts,  that  the  plaintiff  is  a  negro  of  Afri- 
can descent,  whose  ancestors  were  of  pure  Afri- 
can blood,  and  were  brought  into  this  country 
and  sold  as  negro  slaves,  may  all  be  true,  and 
yet  the  plaintiff  be  a  citizen  of  the  State  of 
Missouri,  within  the  meaning  of  the  Constitu- 
tion and  laws  of  the  United  States,  which  con- 
fer on  citizens  of  one  State  the  right  to  sue 
citizens  of  another  State  in  the  circuit  courts. 
Undoubtedly,  if  these  facts,  taken  together, 
amount  to  an  allegation  that,  at  the  time  of 
action  brought,  the  plaintiff  was  himself  a 
slave,  the  plea  is  suflicient.  It  has  been  sug- 
gested that  the  plea,  in  legal  effect,  does  so 
aver,  because,  if  his  ancestors  were  sold  as 
slaves,  the  presumption  is  they  continued 
slaves;  and  if  so,  the  presumption  is,  the  plain- 
tiff was  born  a  slave;  and  if  so,  the  presump- 
tion is,  he  continued  to  be  a  slave  to  the  time 
of  action  brought. 

I  cannot  think  such  presumptions  can  be 
resorted  to,  to  help  out  defective  averments 
in  pleading;  especially,  in  pleading  in  abate- 
ment, where  the  utmost  certainty  and  precision 
are  re<]uii'ed.  Chit.  Fl.  457.  That  the  plaintiff 
himself  was  a  slave  at  the  time  of  action 
brought,  is  a  substantive  fact,  having  no  neces- 
sary connection  with  the  fact  that  his  parents 
were  sold  as  slaves.  For  they  might  have  been 
sold  after  he  was  bom;  or  the  plaintiff  him- 
S70*]  self,  if  once  a  slave,  might  have  'be- 
come a  freeman  before  action  was  brought.  To 
aver  that  his  ancestors  were  sold  as  slaves,  is 
not  equivalent,  in  point  of  law  to  an  averment 
that  he  was  a  slave.  If  it  were,  he  could  not 
even  confess  and  avoid  the  averment  of  the 
slavery  of  his  ancestors,  which  would  lie  mon- 
strous; and  if  it  be  not  equivalent  in  point  of 
law,  it  cannot  be  treated  as  amounting  thereto 
when  demurred  to;  for  a  demurrer  confesses 
only  those  substantive  facts  which  are  well 
pleade<l.  and  not  other  distinct  substantive 
facts  which  might  be  inferred  therefrom  by  a 
jury.  To  treat  an  averment  that  the  plain- 
tiff's anopstora  were  Africans,  brought  to  this 
country  and  sold  as  slaves  as  amounting  to  an 
averment  on  the  record  that  he  was  a  slave, 
liecause  it  may  lay  some  foundation  for  pre- 
suming BO,  is  to  hold  that  the  facts  actually 
alleged  may  be  treated  as  intended  as  evidence 
of  another  distinct  fact  not  alleged.  But,  it  is  a 
cardinal  rule  of  pleading,  laid  down  in  Dowman's 
case,  9  Rep.  b.  and  in  even  earlier  authorities 
therein  referred  to,  "that  evidence  shall  never 
be  pleaded,  for  it  only  tends  to  prove  matter 
of  fact;  and  therefore  the  matter  of  fact  shall 
be  pleaded."  Or,  as  the  rule  is  sometimes 
stated,  pleadings  must  not  be  argumentative. 
Steph.  PI.  384,  and  authorilies  cited  'oy  him.  In 
Com.  Dig.  Pleader,  E.  3,  and  Bac.  Abr.  Pleas  I. 
5,  and  Steph.  PI.,  many  ducixions  under  this 
rule  are  collected.  In  trover,  for  an  iiulenlviii' 
wherebv  A  granted  a  manor,  it  ia  no  plea 
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that  A  did  not  grant  the  manor,  for  it  docs  not 
answer  the  declaration  except  by  argument. 
Yclv.  223. 

So  in  trespass  for  taking  and  carrying  away 
the  plaintiff's  goods,  the  defendant  pleaded  that 
the  plaintiff  never  had  any  goods.  The  court 
said,  "tills  is  an  infallible  argument  that  the 
defendant  is  not  guilty,  but  it  is  no  plea." 
Dyer,  a  43. 

In  ejectment,  the  defendant  pleaded  a  sur- 
render of  a  copyhold  by  the  hand  of  Fosset,  the 
steward.  The  plaintiff  replied  that  Fosset 
was  not  steward.  The  court  held  this  no  is- 
sue, for  it  traversed  the  surrender  only  argu- 
mentatively.    Cro.  Eliz.  2G0. 

In  these  cases,  and  many  others  reported  in 
the  books,  the  inferences  from  the  facts  stated 
were  irresistible.  But  the  court  held  they  did 
not,  when  demurred  to,  amount  to  such  infera- 
ble facts.  In  the  case  at  bar,  the  inference  that 
the  defendant  was  a  slave  at  the  time  of  action 
brought,  even  if  it  can  be  made  at  all,  from  the 
fact  that  his  parents  were  slaves,  is  certainly 
not  a  necessary  inference.  This  case,  therefore, 
is  like  that  of  Digby  v.  Alexander,  8  Bing.  416. 
In  that  case,  the  defendant  pleaded  many  facts 
strongly  tending  to  show  that  he  was  once 
Earl  of  Stirling;  but  as  there  was  no  positive 
allegation  'that  he  was  so  at  the  time  [*571 
of  action  brought,  and  as  every  fact  averred 
might  be  tiue,  and  yet  the  defendant  not  have 
been  Earl  of  Stirling  at  the  time  of  action 
brought,  the  plea  was  held  to  be  insufficient. 

A  lawful  seisin  of  land  is  presumed  to  con- 
tinue. But  if,  in  an  action  of  trespass  (|uare 
clausum,  the  defendant  were  to  plead  that  he 
was  lawfully  seised  of  the  locus  in  quo,  one 
month  before  the  time  of  the  alleged  trespass, 
I  should  have  no  doubt  it  would  he  a  bad  plea. 
See  Mollan  v.  Torrance,  9  Wheat.  637.  So  if 
a  pica  to  the  jurisdiction,  instead  of  alleging 
that  the  plaintiff  was  a  citizen  of  the  same 
State  as  toe  defendant,  were  to  allege  that  the 

flaintiff's  ancestors  were  citizens  of  that  State, 
think  the  plea  could  not  be  su|iported.  My 
judgment  would  be,  as  it  is  in  this  case,  that 
if  the  defendant  meant  to  aver  a  particular 
substantive  fact,  as  existing  at  the  time  of  ac- 
tion brought,  he  must  do  it  directly  and  ex- 
plicitly, and  not  by  way  of  inference  from  cer- 
tain other  averments,  which  are  quite  consist- 
ent with  the  contrary  hypothesis.  I  cannot, 
therefore,  treat  this  plea  as  containing  an  aver- 
ment that  the  plaintiff  himself  was  a  slave 
at  the  time  of  action  brought;  and  the  inquiry 
recurs,  whether  the  facts,  that  he  is  of  African 
descent,  and  that  his  parents  were  once  slaves, 
are  necessarily  inconsistent  with  his  own  citi- 
zenship in  the  State  of  Missouri,  within  the 
meaning  of  the  Constitution  and  laws  of  the 
United  States. 

In  Uassies  v.  Ballon,  6  Pet.  701,  the  defend- 
ant was  dcscrilied  on  the  record  as  a  natural- 
ized citizen  of  the  United  States,  residing  in 
Ixiuisiaiia.  1'he  court  held  this  equivalent  to  an 
overmcnt  that  the  defendant  was  a  citizert  of 
Louisiana;  liecause  a  citiz<-n  of  the  United 
Slates,  residing  in  any  State  of  the  Union,  is, 
for  pur|ioses  of  jurisdiction,  a  citizen  of  that 
Slate.  Now,  the  plea  to  the  jurisdiction  in 
this  case  dees  not  controvert  the  fact  that  the 
plniiitlff  rrsiilod  in  Missouri  at  the  date  of  the 
writ.  If  he  d  d  tlieii  reside  ihere,  and  was  also 
a  "•ilizc'u  of  the  United  Stales,  no  provisions 
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contained  in  the  Constitution  or  laws  of  Mis- 
souri can  deprive  the  plaintiff  of  his  right  to 
sue  citizens  of  States  other  than  Misdouri,  in 
the  courts  of  the  United  States. 

So  that,  under  the  allegations  contained  in 
this  plea,  and  admitted  by  the  demurrer,  the 
question  is,  whether  any  person  of  African  de- 
scent, whose  ancestors  were  sold  as  slaves  in 
the  United  States,  can  be  a  citizen  of  the  Unit- 
ed States.  If  any  such  person  can  be  a  citi- 
zen, this  plaintiff  has  the  right  to  the  judgment 
of  the  court  that  he  is  so;  for  no  cause  is 
shown  by  the  plea,  why  he  is  not  so,  except  his 
descent  and  the  slavery  of  his  ancestors. 

The  1st  section  of  the  2d  Article  of  the 
K72*J  Constitution  'uses  the  language,  "a  citi- 
zen of  the  United  States  at  the  time  of  the 
adoption  of  the  Constitution."  One  mode  of 
approaching  this  question  is,  to  inquire  who 
were  citizens  of  the  United  States  at  the  time 
of  the  adoption  of  the  Constitution. 

Citizens  of  the  United  States  at  the  time  of 
the  adoption  of  the  Constitution  can  have  been 
no  other  than  the  citizens  of  the  United  States 
under  the  Confederation.  By  the  Articles  of 
Confederation,  a  government  was  organized, 
the  style  whereof  was,  "The  United  States  of 
America."  This  government  was  in  existence 
when  the  Constitution  was  framed  and  pro- 
posed for  adoption,  and  was  to  be  superseded 
by  the  new  Government  of  the  United  States  of 
America,  organized  under  the  Constitution. 
When,  therefore,  the  Constitution  speaks  of 
citizenship  of  the  United  States,  existing  at  the 
time  of  the  adoption  of  the  Constitution,  it 
must  necessarily  refer  to  citizenship  under  the 
government  which  existed  prior  to  and  at  the 
time  of  such  adoption. 

Without  going  into  any  question  concerning 
the  powers  of  the  Confederation  to  govern  the 
territory  of  the  United  States  out  of  the  limits 
of  the  States,  and  consequently  to  sustain  the 
relation  of  Government  and  citizen  in  respect 
to  the  inhabitants  of  such  territory,  it  may 
safely  be  eaid  that  the  citizens  of  the  sevei'al 
States  were  citizens  of  the  United  States  under 
the  Confederation. 

Tliat  government  was  simply  a  confederacy 
of  the  several  States,  possessing  a  few  defined 
powers  over  subjects  of  general  concern,  each 
State  retaining  every  power,  jurisdiction,  and 
right,  not  expressly  delegated  to  the  United 
States  in  Congress  assembled.  And  no  power 
was  thus  delegated  to  the  government  of  the 
Confederation,  to  act  on  any  question  of  citi- 
zenship, or  to  make  any  rules  in  respect  there- 
to. The  whole  matter  was  left  to  stand  upon  the 
action  of  the  several  States,  and  to  the  nat- 
ural consequence  of  such  action,  that  the  citi- 
zens of  each  State  should  be  citizens  of  that 
Confederacy  into  which  that  State  had  entered, 
the  style  whereof  was,  "The  United  States  of 
America." 

To  determine  whether  any  free  persons,  de- 
scended from  Africans  held  in  slavery,  were 
citizens  of  the  United  States  under  the  Confed- 
eration, and  consequently  at  the  time  of  the 
adoption  of  the  Constitution  of  the  United 
States,  it  is  only  necessary  to  know  whether 
any  such  persons  wore  citizens  of  either  of  the 
Ht.itcs  under  the  Confederation  at  the  time  of 
(he  ndoiiliiin  of  the  Ciiimtitution. 

Of  this  there  can  be  no  doubt.  At  the  time 
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of  the  ratification  of  the  Articles  of  Confedera- 
tion, all  free  native-bom  inhabitants  of  ths 
States  of  New  Hampshire,  Massachusetts,  New 
•York,  New  Jersey  and  North  Carolina,  [•S7» 
though  descended  from  African  slaves,  were  not 
only  citizens  of  those  States,  but  such  of  them 
as  had  the  other  necessary  qualifications  pos- 
sessed the  franchise  of  electors  on  equal  terms 
with  other  citizens. 

The  Supreme  Court  of  North  Carolina,  in 
the  case  of  The  State  v.  Manuel,  4  Dev.  i,  Bat. 
20,  has  declared  the  law  of  that  State  on  thto 
subject,  in  terms  which  I  believe  to  be  as 
sound  law  in  the  other  States  I  have  enumer- 
ated, as  it  was  in  North  Carolina. 

"According  to  the  laws  of  this  State,"  says 
Judge  Gaston,  in  delivering  the  opinion  of  the 
court,  "all  human  beings  within  it,  who  are 
not  slaves,  fall  within  one  of  two  classes. 
Whatever  distinctions  may  have  existed  in  the 
Roman  laws  between  citizens  and  free  inhabi- 
tants, they  are  unknown  to  our  institutions. 
Before  our  Revolution,  all  free  persons  bom 
within  the  dominions  of  the  King  of  Great 
Britain,  whatever  their  color  or  complexion, 
were  native-born  British  subjects — those  bora 
out  of  his  allegiance  were  aliens.  Slavery  did 
not  exist  in  England,  but  it  did  in  the  British 
Colonies.  Slaves  were  not  in  legal  parlance  per- 
sons, but  property.  The  moment  the  incapac- 
ity, the  disqualification  of  slavery,  was  re- 
moved, they  became  persons,  and  were  then 
either  British  subjects,  or  not  British  subjects, 
according  as  they  were  or  were  not  bom  within 
the  allegiance  of  the  British  King.  Upon  the 
Revolution,  no  other  change  took  place  in  the 
laws  of  North  Carolina  than  was  consequent  on 
the  transition  from  a  Colony  dependent  on  a 
European  King,  to  a  free  and  sovereign  State. 
Slaves  remained  slaves.  British  subjects  in 
North  Carolina  became  North  Carolina  free- 
men. Foreigners,  until  made  members  of  the 
State,  remained  aliens.  Slaves,  manumitted 
here,  became  freemen,  and  therefore,  if  bora 
within  North  Carolina,  are  citizens  of  North 
Carolina,  and  all  free  persons  bom  within  the 
State  are  bora  citizens  of  the  State.  The  Con- 
stitution extended  the  elective  franchise  to 
every  freeman  who  had  arrived  at  the  age  of 
twenty-one,  and  paid  a  public  tax;  and  it  is  • 
matter  of  universal  notoriety,  that,  under  U, 
free  persons,  without  regard  to  color,  claimed 
and  exercised  the  franchise,  until  it  was  taken 
from  free  men  of  color  a  few  years  since  by 
our  amended  Constitution." 

In  The  State  v.  Newcomb,  5  Ired.  253,  de- 
cided in  1844,  the  same  court  referred  to  this 
case  of  The  State  v.  Manuel,  and  said:  "I'hat 
case  underwent  a  very  laborious  investigation, 
both  by  the  Bar  and  the  Bench.  The  case  was 
brought  here  by  appeal,  and  was  felt  to  be  one 
of  great  importance  in  principle.  It  was  con- 
sidered with  an  anxiety  and  care  worthy  of  the 
principle  involved,  and  which  give  it  a  con- 
trolling 'influence  and  authority  on  all  [*574 
questions  of  a  similar  character." 

An  argument  from  speculative  premises, 
however  well  chosen,  that  the  then  state  of 
opinion  in  the  Commonwealth  of  Massachu- 
setts was  not  consistent  with  the  natural  rights 
of  people  of  color  who  were  born  on  that  soil, 
and  that  they  were  not,  by  the  Constitution  of 
1780  of  that  State,  admitted  to  the  condition  of 
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citizens,  would  be  received  with  surprise  by  the 
people  of  that  State,  wlio  Icnow  their  own 
political  history.  It  is  true,  beyond  all  con- 
troversy, that  persons  of  color,  descended  from 
African  slaves,  were  by  that  Constitution  made 
citizens  of  the  State;  and  such  of  them  as  have 
had  the  necessary  qualifications,  have  held  and 
exercised  the  elective  franchise,  as  citizens, 
from  that  time  to  the  present.  See  Com.  v. 
Aves,  18  Pick.  210. 

The  Constitution  of  New  Hampshire  con- 
ferred the  elective  franchise  upon  "every  in- 
habitant of  the  State  having  the  necessary 
qualifications,"  of  which  color  or  descent  was 
not  one. 

The  Constitution  of  New  York  gave  the  right 
to  vote  to  "every  male  inhabitant,  who  shall 
have  resided,"  etc.;  making  no  discrimination 
between  the  colored  persons  and  others.  See 
Con.  of  N.  Y.  Art.  2,  Rev.  Stats,  of  N.  Y. 
Vol.  I.  p.  120. 

That  of  New  Jersey,  to  "all  inhabitants  of 
this  Colony,  of  full  age,  who  are  worth  £50 
proclamation  money,  clear  estate." 

New  York,  by  its  Constitution  of  1820.  re- 
quired colored  persons  to  have  some  qualifica- 
tions as  prerequisites  for  voting,  which  white 
persons  need  not  possess.  And  New  Jersey, 
by  its  present  Constitution,  restricts  the  right 
to  vote  to  white  male  citizens.  But  these 
changes  can  have  no  other  effect  upon  the  pres- 
ent inquiry,  except  to  show,  that  before  they 
were  made,  no  such  restrictions  existed;  and 
colored,  in  common  with  white  persons,  were 
not  only  citizens  of  those  States,  but  entitled 
to  the  elective  franchise  on  the  same  qualifica- 
tions as  white  persons,  as  they  now  are  in  New 
Hampshire  and  Massachusetts.  I  shall  not  en- 
ter into  an  examination  of  the  existing  opin- 
ions of  that  period  respecting  the  African  race, 
nor  into  any  discussion  concerning  the  meaning 
of  those  who  asserted,  in  the  Declaration  of  In- 
dependence, that  all  men  are  created  equal; 
that  they  are  endowed  by  their  Creator  with 
certain  inalienable  rights;  that  among  these 
are  life,  liberty,  and  the  pursuit  of  happiness. 
My  own  opinion  is,  that  a  calm  comparison  of 
those  assertions  of  universal  abstract  truths, 
and  of  their  own  individual  opinions  and  acts, 
575*]  would  not  leave  'these  men  under  any 
reproach  of  inconsistency;  that  the  great  truths 
they  asserted  on  that  solemn  occasion,  they 
were  ready  and  anxious  to  make  efifectual, 
wherever  a  necessary  regard  to  circumstances, 
which  no  statesman  can  disregard  without  pro- 
ducing more  evil  than  good,  would  allow;  and 
that  it  would  not  be  just  to  thorn,  nor  true  in 
itself,  to  allege  that  they  intended  to  say  that 
the  Creator  of  all  mon  had  endowed  the  white 
race,  exohisively,  with  the  great  natural  rights 
which  the  Declaration  of  Independence  asserts. 
But  this  is  not  the  place  to  vindicate  their 
memory.  As  I  conceive,  we  should  deal  here, 
not  with  such  disputes,  if  there  can  be  a  dis- 
pute concerning  this  subject,  but  with  those 
substantial  facts  evinced  by  the  written  con- 
stitutions of  States,  and  by  the  notorious  prac- 
tice under  them.  And  they  show,  in  a  manner 
which  no  argument  can  obscure,  that  in  some 
of  the  original  thirteen  States,  free  colored 
persons,  Iwfore  and  at  the  time  of  the  forma- 
tion of  the  Constitution,  were  citizens  of  those 
States. 
IS  li.  ed. 


The  4th  of  the  fundamental  articles  of  the 
Confederation  was  as  follows:  "The  free  in- 
habitants of  each  of  these  States,  paupers, 
vagabonds  OTid  fugitives  from  justice  exct^ptod, 
shall  be  entitled  to  all  the  privileges  and  im- 
munities of  free  citizens  in  the  several  States." 

The  fact  that  free  persons  of  color  were  citi- 
zens of  some  of  the  several  States,  and  the  con- 
sequence, that  this  4th  Article  of  the  Confed- 
eration would  have  the  effect  to  confer  on  such 
persons  the  privileges  and  immunities  of  gen- 
eral citizenship,  were  not  only  known  to  those 
who  framed  and  adopted  those  articles,  but  the 
evidence  is  decisive,  that  the  4th  Article  was 
intended  to  have  that  effect,  and  that  more  re- 
stricted language,  which  would  have  excluded 
such  persons,  was  deliberately  and  purposely 
rejected. 

On  the  25th  of  June,  1778,  the  Articles  of 
Confederation  being  under  consideration  by  the 
Congress,  the  delegates  from  South  Carolina 
moved  to  amend  this  4th  Article,  by  insert- 
ing after  the  word  "free,"  and  before  the  word 
"inhabitants,"  the  word  "white,"  so  that  the 
privileges  and  immunities  of  general  citizen- 
ship would  be  secured  only  to  white  persons. 
Two  States  voted  for  the  amendment,  -  eight 
States  against  it,  and  the  vote  of  one  State 
was  divided.  The  language  of  the  article  stood 
unchanged,  and  both  its  terms  of  inclusion, 
"free  inhabitants,"  and  the  strong  implication 
from  its  terms  of  exclusion,  "paupers,  vaga- 
bonds and  fugitives  from  justice,"  who  alone 
were  excepted,  it  is  clear,  that  under  the  Con- 
federation, and  at  the  time  of  the  adoption  of 
the  Constitution,  free  colored  persons  of  Afri- 
can descent  might  be,  and,  by  reason  of  their 
citizenship  in  certain  States,  were,  entitled  to 
the  'privileges  and  immunities  of  gen-  ['576 
eral  citizenship  of  the  United  States. 

Did  the  Constitution  of  the  United  States  de- 
prive them  or  their  descendants  of  citizenship? 

That  Constitution  was  ordainod  and  estab- 
lished by  the  people  of  the  United  States 
through  the  action,  m  each  State,  of  those  per- 
sons who  were  qualified  by  its  laws  to  act 
thereon,  in  behalf  of  themselves  and  all  other 
citizens  of  that  State.  In  some  of  the  States, 
as  we  have  seen,  colored  persons  were  among 
those  qualified  by  law  to  act  on  this  subject. 
These  colored  persons  were  not  only  included 
in  the  body  of  "the  people  of  the  United  States 
by  whom  the  Constitution  was  ordained  and 
established,"  but  in  at  least  five  of  the  States 
they  had  the  power  to  act,  and  doubtless  did 
act,  by  their  suffrages,  upon  the  question  of  its 
adoption.  It  would  be  strange,  if  we  were  to 
find  in  that  instrument  anything  which  de- 
prived of  their  citizenship  any  part  of  the  peo- 
gle  of  the  United  States  who  were  among  those 
y  whom  it  was  established. 

I  can  find  nothing  in  the  Constitution  which, 
proprio  vigorc,  deprives  of  their  citizenship  any 
class  of  persons  who  were  citizens  of  the  Un- 
ited States  at  the  time  of  its  adoption,  or  who 
should  be  native-bom  citizens  of  any  State 
after  its  adoption;  nor  any  power  enabling 
Congress  to  disfranchise  persons  born  on  the 
soil  of  any  State,  and  entitled  to  citi/.r<nship  of 
such  State  by  its  constitution  and  Inws.  And 
my  opinion  is,  that,  under  the  Constitution  of 
the  United  States,  every  free  person  born  on 
the  soil  of  a  State,  who  is  a  citizen  of  that 
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State  by  force  of  its  Constitution  or  laws,  is 
also  a  citizen  of  tlie  United  States. 

I  will  proceed  to  state  the  grounds  of  that 
opinion. 

The  1st  Section  of  the  2d  Article  of  the 
Constitution  uses  the  language,  "a  natural-born 
citizen."  It  thus  assumes  that  citizenship  may 
be  acquired  by  birth.  Undoubtedly,  this  lan- 
guage of  the  Constitution  was  used  in  reference 
to  that  principle  of  public  law,  well  understood 
in  this  country  at  the  time  of  the  adoption  of 
the  Constitution,  which  referred  citizenship  to 
the  place  of  birth.  At  the  Declaration  of  Inde- 
pendence, and  ever  since,  the  received  general 
doctrine  has  been,  in  conformity  with  the  com- 
mon law,  that  free  persons  born  within  either 
of  the  colonies  were  subjects  of  the  King;  that 
by  the  Declaration  of  Independence,  and  the 
consequent  acquisition  of  sovereignty  by  the 
several  States,  all  such  persons  ceased  to  be 
subjects,  and  became  citizens  of  the  several 
States,  except  so  far  as  some  of  them  were  dis- 
franchised by  the  legislative  power  of  the 
States,  or  availed  themselves,  seasonably,  of 
the  right  to  adhere  to  the  British  Crown  in  the 
67  7*]  civil  contest,  'and  thus  to  continue 
British  subjects.  Mcllvaine  t.  Coxe's  Lessee, 
4  Cranch,  209;  Inglis  v.  Sailors'  Snug  Harbor, 
3  Pet.  p.  99;  Shanks  v.  Dupont,  Ibid.  p.  242. 

The  Constitution  having  recognized  the  rule 
that  persons  born  within  the  several  States  are 
citizens  of  the  United  States,  one  of  four  things 
must  be  true: 

First.  That  the  Constitution  itself  has  de- 
scribed what  native-born  persons  shall  or  shall 
not  be  citizens  of  the  United  States;  or. 

Second.  That  it  has  empowered  Congress 
to  do  so;  or, 

Third.  That  all  free  persons,  born  within 
the  several  States,  are  citizens  of  the  United 
States;  or. 

Fourth.  That  it  is  left  to  each  State  to  de- 
termine what  free  persons,  bom  within  its 
limits,  shall  be  citizens  of  such  State,  and 
thereby  be  citizens  of  the  United  States. 

If  there  be  such  a  thing  as  citizenship  of  the 
United  States  acquired  by  birth  within  the 
States,  which  the  Constitution  expressly  recog- 
nizes, and  no  one  denies,  then  these  four  alter- 
natives embrace  the  entire  subject,  and  it 
only  remains  to  select  that  one  which  is  true. 

That  the  Constitution  itself  has  defined  citi- 
zenship of  the  United  States  by  declaring  what 
persons,  bom  within  the  several  States,  shall 
or  shall  not  be  citizens  of  the  United  States, 
will  not  be  pretended.  It  contains  no  such 
declaration.  We  may  dismiss  the  first  alterna- 
tive, as  without  doubt  unfounded. 

Has  it  empowered  Congress  to  enact  what 
free  persons,  bom  within  the  several  States, 
shall  or  shall  not  be  citizens  of  the  United 
States? 

Before  examining  the  various  provisions  of 
the  Constitution  which  may  relate  to  this  ques- 
tion, it  is  important  to  consider  for  a  moment 
the  substantial  nature  of  this  inquiry.  It  is,  in 
effect,  whether  the  Constitution  has  empow- 
ered Congress  to  create  privileged  classes  within 
the  Slates,  who  alone  can  be  entitled  to  the 
franchises  and  powers  of  citizenship  of  the 
United  Statfes.  If  it  be  admitted  that  the  Con- 
stitution has  enabled  Congress  to  declare  what 
free  persons,  born  within  the  several  States, 
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shall  be  citizens  of  the  United  States,  it  must, 
at  the  same  time,  be  admitted  that  it  is  an  un- 
limited power.  If  this  subject  is  within  the 
control  of  Congress,  it  must  depend  wholly  oa 
its  discretion.  For,  certainly,  no  limits  of  that 
discretion  can  be  found  in  the  Constitution, 
which  is  wholly  silent  concerning  it;  and  the 
necessary  consequence  is,  that  the  Federal  Gov- 
ernment may  select  classes  of  persons  within 
the  several  States  who  alone  can  be  entitled 
to  the  political  privileges  of  citizenship  of  the 
United  States.  If  this  power  exists,  what  per- 
sons bom  within  the  States  may  be  President 
or  Vice-President  'of  the  United  States,  ["ilt 
or  members  of  either  house  of  Congress,  or 
hold  any  ollice  or  enjoy  any  privilege  whereof 
citizenship  of  the  United  States  is  a  necessary 
qualification,  must  depend  solely  on  the  win 
of  Congress.  By  virtue  of  it,  though  Congress 
can  grant  no  title  of  nobility,  they  may  create 
an  oligarchy,  in  whose  hands  would  be  concen- 
trated the  entire  power  of  the  Federal  Govern- 
ment. 

It  is  a  substantive  power,  distinct  in  its  na- 
ture from  all  others;  capable  of  affecting  sot 
only  the  relations  of  the  States  to  the  General 
Government,  but  of  controlling  the  political 
condition  of  the  people  of  the  United  States. 
Certainly  we  ought  to  find  this  power  granted 
by  the  Constitution,  at  least  by  some  necessary 
inference,  before  we  can  say  it  docs  not  remain 
to  the  States  or  the  people.  I  proceed,  there- 
fore, to  examine  all  the  provisions  of  the  Con- 
stitution which  may  have  some  bearing  on  this 
subject. 

AJmong  the  powers  expressly  granted  to  Con- 
gress is  "the  power  to  establish  a  uniform  ruH 
of  naturalization."  It  is  not  doubted  that  thii 
is  a  power  to  prescribe  a  rule  for  the  removal 
of  the  disabilities  consequent  on  foreis^  birth. 
To  hold  that  it  extends  further  than  this,  wonM 
do  violence  to  the  meaning  of  the  term  natural- 
ization, fixed  in  the  common  law  (Co.  Litt.  I 
a,  129  a;  2  Ves.  Sr.  286;  2  Bl.  Com.  293),  ami 
in  the  minds  of  those  who  concurred  in  fram- 
ing and  adopting  the  Constitution.  It  was  in 
this  sense  of  conferring  on  an  alien  and  his  is- 
sue the  rights  and  powers  of  a  native-bom  citi- 
zen, that  it  was  employed  in  the  Declaratim 
of  Independence.  It  was  in  this  sense  it  wM 
expounded  in  the  Federalist  (No.  42),  has  bees 
understood  by  Congress,  by  the  Judiciary  (II 
Wheat.  259,  269;  3  Wash.  313.  322;  12  Wheat. 
277),  and  by  commentators  on  the  Constitution. 
3  Story's  Com.  on  Const.  1-3;  1  Rawie  on 
Const.  84-88;  1  Tucker's  Bl.  Com.  App.  226- 
259. 

It  appears,  then,  that  the  only  power  express- 
ly granted  to  Congress  to  legislate  concerning 
citizenship,  is  coniincd  to  the  removal  of  th' 
disabilities  of  foreign  birth. 

Whether  there  be  anything  in  the  Constitu 
tion  from  which  a  broader  power  may  be  im- 
plied, will  best  be  seen  when  we  come  to 
examine  the  two  other  alternatives,  which  ara, 
whether  all  free  persons,  born  on  the  soil  o( 
the  several  States,  or  only  such  of  them  as  may 
be  citizens  of  each  State,  respectively,  ar« 
thereby  citizens  of  the  United  States.  The  last 
of  these  alternatives,  in  my  judgment,  contains 
the  truth. 

Undoubtedly,  as  has  already  been  said,  it  isa 
principle  of  public  law,  recognized  by  the  Con- 
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•ftntion  itself,  that  birth  on  the  soil  of  a  coun- 
try both  creates  the  duties  and  confers  the 
rights  of  citizenship.  But  it  must  be  remem- 
579*]  bered,  that  though  'the  Constitution 
was  to  form  a  government,  and  under  it  the 
United  States  of  America  were  to  be  one  unit- 
ed sovereign  nation,  to  which  loyalty  and  obe- 
dience on  the  one  side,  and  from  which  protec- 
tion and  privileges  on  the  other,  would  be  due, 
yet  the  several  sovereign  States,  whose  people 
were  then  citizens,  were  not  only  to  continue 
in  existence,  but  with  powers  unimpaired,  ex- 
cept so  far  as  they  were  granted  by  the  people 
to  the  National  Government. 

Among  the  powers  unquestionably  possessed 
by  the  several  States,  was  that  of  determining 
what  persons  should  and  what  persons  should 
not  be  citizens.  It  was  practicable  to  confer 
on  the  government  of  the  Union  this  entire 
power.  It  embraced  what  may,  well  enough 
for  the  purpose  now  in  view,  be  divided  into 
three  parts:  First.  The  power  to  remove  the 
disabilities  of  alienage,  either  by  special  acts 
in  reference  to  each  individual  case,  or  by  es- 
tablishing a  rule  of  naturalization  to  be  ad- 
ministered and  applied  by  the  courts.  Second. 
Determining  what  persons  should  enjoy  tile 
privileges  of  citizenship,  in  respect  to  the  in- 
ternal affairs  of  the  several  States.  Third. 
What  native  born  persons  should  be  citizens  Of 
the  United  States. 

The  first  named  power,  that  of  establishing  a 
uniform  rule  of  naturalization,  was  granted; 
and  here  the  grant,  according  to  its  terms, 
stopped.  Construing  a  constitution  containing 
only  limited  and  defined  powers  of  govern- 
ment, the  argument  derived  from  this  definite 
and  restricted  power  to  establish  a  rule  of 
naturalization,  must  be  admitted  to  be  exceed- 
ingly strong.  I  do  not  say  it  is  necessarily  de- 
cisive. It  might  be  controlled  by  other  parts 
of  the  Constitution.  But  when  this  particular 
subject  of  citizenship  was  un^er  consideration, 
and  in  the  clause  specially  intended  to  define 
the  extent  of  power  concerning  it,  we  find  a 
particular  part  of  this  entire  power  separated 
from  the  residue,  and  conferred  on  the  General 
Government,  there  arises  a  strong  presumption 
that  this  is  all  which  is  granted,  and  that  the 
residue  is  left  to  the  States  and  to  the  people. 
And  this  presumption  is,  in  my  opinion,  con- 
verted into  a  certainty  by-  an  examination  of 
all  such  other  clauses  of  the  Constitution  as 
touch  this  subject. 

I  will  examine  each  which  can  have  any  pos- 
sible bearing  on  this  question. 

The  1st  clause  of  the  2d  Section  of  the 
3d  Article  of  the  Constitution  is:  "The  judi- 
cial power  shall  extend  to  controversies  be- 
tween a  State  and  citizens  of  another  State} 
between  citizens  of  difl'erent  States;  between 
citizens  of  the  same  State,  claiming  lands  under 
grants  of  ditTerent  States;  and  between  States, 
or  the  citizens  thereof,  and  foreign  states, 
S80*]  "citizens  or  subjects."  I  do  not  think 
this  clause  has  any  considerable  bearing  upon 
the  particular  inquiry  now  under  consideration. 
Its  purpose  was,  to  extend  the  judicial  power 
to  those  controversies  into  which  local  feelings 
or  interests  might  so  enter  as  to  disturb  the 
course  of  justice,  or  give  rise  to  suspicions  that 
they  had  done  so,  and  thus  possibly  give  oc- 
casion to  jealousy  or  ill  will  between  different 
States,  or  a  particular  State  and  a  foreign  na- 
IS  h.  ed. 


tion.  At  the  same  time,  I  would  remark,  in 
passing,  that  it  has  never  been  held — I  do  not 
know  that  it  has  ever  been  supposed — that  any 
citizen  of  a  State  could  bring  himself  under 
this  clause  and  the  Ilth  and  12th  sections  of 
the  Judiciary  Act  of  178&,  passed  in  pursuance 
of  it,  who  was  not  a  citizen  of  the  United 
States.  But  I  have  referred  to  the  clause,  only 
because  it  is  one  of  the  places  where  citizenship 
is  mentioned  by  the  Constitution.  Whether  it 
is  entitled  to  any  weight  in  this  inquiry  or  not, 
it  refers  only  to  citizenship  of  the  several 
States;  it  recognizes  that;  but  it  does  not  rec- 
ognize citizenship  of  the  United  States  as  some- 
thing distinct  therefrom. 

As  has  been  said,  the  purpose  of  this  clause 
did  not  necessarily  connect  it  with  citizenship 
of  the  United  States,  even  if  that  were  some- 
thing distinct  from  citizenship  of  the  several 
States,  in  the  contemplation  of  the  Constitu- 
tion. This  cannot  be  said  of  other  clause*  of 
the  Constitution,  which  I  now  proceed  to  re- 
fer to. 

"The  citizens  of  each  State  shall  be  entitled 
to  all  the  privileges  and  immunities  of  citizens 
of  the  several  States."  Nowhere  else  in  the 
Constitution  is  there  anything  concerning  a 
general  citizenship;  but  here,  privileges  and 
immunities  to  be  enjoyed  throughout  the  Unit- 
ed States,  under  and  by  force  of  the  national 
compact,  are  granted  and  secured.  In  select- 
ing those  who  are  to  enjoy  these  national  rights 
of  citizenship — how  are  they  described  T  As 
citizens  of  each  State.  It  is  to  them  these 
national  rights  are  secured.  The  qualification 
for  them  is  not  to  be  looked  for  in  any  provis- 
ion of  the  Constitution  or  laws  of  the  United 
States.  They  are  to  be  citizens  of  the  several 
States,  and,  as  such,  the  privileges  and  immu- 
nities of  general  citizenship,  derived  from  and 
guarantied  by  the  Constitution,  are  to  be  en- 
joyed by  them.  It  would  seem  that  if  it  had 
been  intended  to  constitute  a  class  of  native 
bom  persons  within  the  States,  who  should  de- 
rive their  citizenship  of  the  United  States  from 
the  action  of  the  Federal  Government,  this  was 
an  occasion  for  referring  to  them.  It  -cannot 
be  supposed  that  it  was  the  purpose  of  this  ar- 
ticle to  confer  the  privileges  and  immunities  of 
citizens  in  all  the  States  upon  persons  not  citi- 
zens of  the  United  States. 

'And  if  it  was  intended  to  secure  these  ['681 
rights  only  to  citizens  of  the  United  States, 
how  has  the  Constitution  here  described  such 
persons?    Simply  as  citizen*  of  each  State. 

But,  further:  though,  as  I  shall  presently 
more  fully  state,  I  do  not  think  the  enjoyment 
of  the  elective  franchise  essential  to  citizenship, 
there  can  be  no  doubt  it  is  one  of  the  chiefest 
attributes  of  citizenship  under  the  American 
Constitutions;  and  the  just  and  constitutional 
possession  of  this  right  is  decisive  evidence  of 
citjzenship.  The  provisions  made  by  a  consti- 
tution on  this  subject  must  therefore  be  looked 
to  as  bearing  directly  on  the  question  what  per- 
sons are  citizens  under  that  constitution;  and 
as  being  decisive,  to  this  extent,  that  all  such 
persons  as  are  allowed  by  the  Constitution  to 
exercise  the  elective  franchise,  and  thus  to  par- 
ticipate in  the  Government  of  the  United 
States,  must  be  deemed  citizens  of  the  United 
States. 

Here,  again,  the  consideration  presses  itself 
upon  us,  that  if  there  was  designed  to  be  a  par- 
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ticular  class  of  native-born  persons  within  tlie 
Slatos,  deriving  tlieir  citizenship  from  tlie  Con- 
stitution and  laws  of  tlie  United  States,  they 
should  at  least  liave  been  referred  to  as  those 
by  whom  the  President  and  House  of  Repre- 
sentatives were  to  be  elected,  and  to  whom 
they  should  be  responsible. 

Instead  of  that,  we  again  find  this  subject  re- 
ferred to  the  laws  of  the  several  States.  The 
electors  of  President  are  to  be  appointed  in  such 
manner  as  the  Legislature  of  each  State  may 
direct,  and  the  qualifications  of  electors  of 
members  of  the  House  of  Representatives  shall 
be  the  same  as  for  electors  of  the  most  numer- 
ous branch  of  the  State  Legislature. 

Laying  aside,  then,  the  case  of  aliens,  con- 
cerning which  the  Constitution  of  the  United 
States  has  provided,  and  confining  our  view  to 
free  persons  born  within  the  several  States,  we 
find  that  the  Constitution  has  recognized  the 
general  principle  of  public  law,  that  allegiance 
and  citizenship  depend  on  the  place  of  birth; 
that  it  has  not  attempted  practically  to  apply 
this  principle  by  designating  the  particular 
classes  of  persons  who  should  or  should  not 
come  under  it;  that  when  we  turn  to  the  Con- 
stitution for  an  answer  to  the  question,  what 
free  persons,  born  within  the  several  biates, 
are  citizens  of  the  United  States,  the  only  an- 
swer we  can  receive  from  any  of  its  express 
provisions  is,  the  citizens  of  the  several  States 
are  to  enjoy  the  privileges  and  immunities  of 
citizens  in  every  State,  and  their  franchise  aa 
electors  under  the  Constitution  depends  on  their 
citizenship  in  the  several  States.  Add  to  this, 
that  the  Constitution  was  ordained  by  the  citi- 
zens of  the  several  States;  that  they  were  "the 
people  of  the  United  States,"  for  whom 
582*]  'and  whose  posterity  the  government 
was  declared  in  the  preamble  of  the  Constitu- 
tion to  be  made;  that  each  of  them  was  "a 
citizen  of  the  United  States  at  the  time  of  the 
adoption  of  the  Constitution,"  within  the  mean- 
ing of  those  words  in  that  instrument;  that  by 
them  the  government  was  to  be  and  was  in 
fact  organized ;  and  that  no  power  is  conferred 
on  the  (jovcrnment  of  the  Union  to  discrim- 
inate between  them,  or  to  disfranchise  any  of 
them — the  necessary  conclusion  is,  that  those 
persons  born  within  the  several  States,  who,  by 
force  of  their  respective  constitutions  and  laws, 
are  citizens  of  the  State,  are  thereby  citizens 
of  the  United  States. 

It  may  be  proper  here  to  notice  some  sup- 
posed objections  to  this  view  of  the  subject. 

It  has  been  often  asserted  that  the  Constitu- 
tion was  made  exclusively  by  and  for  the  white 
race.  It  has  already  been  shown  that  in  five 
of  the  thirteen  original  States,  colored  persons 
then  possessed  the  elective  franchise,  and  were 
among  those  by  whom  the  Constitution  was 
ordained  and  established.  If  so,  it  is  not  true, 
in  point  of  fact,  that  the  Constitution  was  made 
exclusively  liy  the  white  race.  And  that  it  wa» 
made  exclusively  for  the  white  race  is,  in  my 
opinion,  not  only  an  assumption  not  warranteu 
by  anything  in  the  Constitution,  but  contra- 
dicted by  its  opening  declaration,  that  It  was 
ordained  and  established  by  the  people  of  the 
United  States,  for  themselves  and  their  pos- 
terity. And  as  free  colored  persons  were  then 
citizens  of  at  least  five  States,  and  so  in  every 
sense  part  of  the  people  of  the  United  States, 
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they  were  among  those  for  whom  and  whoae 
posterity  the  Constitution  was  ordained  mnd 
established. 

Again;  it  has  been  objected,  that  if  the  Con- 
stitution has  left  to  the  several  States  th« 
rightful  power  to  determine  who  of  their  in- 
habitants shall  be  citizens  of  the  United  States, 
the  States  may  make  aliens  citizens. 

The  answer  is  obvious.  The  Constitatioa 
has  left  to  the  States  the  determination  what 
persons,  bom  within  their  respective  limit*, 
shall  acquire  by  birth  citizenship  of  the  United 
States;  it  has  not  left  to  them  any  power  to 
prescribe  any  rule  for  the  removal  of  the  dis- 
abilities of  alienage.  This  power  is  exclusivelj 
in  Congress. 

It  has  been  further  objected,  that  if  free  col- 
ored persons,  bom  within  a  particular  btate,  and 
made  citizens  of  that  State  by  its  constitution 
and  laws,  are  thereby  made  citizens  of  the 
United  States,  then,  under  the  2d  section  of  the 
4th  article  of  the  Constitution,  such  persons 
would  be  entitled  to  all  the  privileges  and  im- 
munities of  citizens  in  the  several  States;  and 
if  so,  then  colored  persons  could  vote,  and  be 
'eligible  to  not  only  federal  offices,  but  [*883 
oflices  even  in  those  States  whose  Constitutioiis 
and  laws  disqualify  colored  persons  from  vot- 
ing or  being  elected  to  office. 

But  this  position  rests  upon  an  assumption 
which  I  deem  untenable.  Its  basis  is,  that  no 
one  can  be  deemed  a  citizen  of  the  United 
States  who  is  not  entitled  to  enjoy  all  the  privi- 
leges and  franchises  which  are  conferred  on 
any  citizen.  See  1  Lit.  Ky.  326.  That  this  is 
not  true,  under  the  Constitution  of  the  United 
States,  seems  to  me  clear. 

A  naturalized  citizen  cannot  be  President 
of  the  United  States,  nor  a  Senator  till  after 
the  lapse  of  nine  years,  nor  a  Representative 
till  after  the  lapse  of  seven  years,  from  his 
naturalization.  Yet,  as  soon  as  naturalized,  he 
is  certainly  a  citizen  of  the  United  States.  Nor 
is  any  inhabitant  of  the  District  of  Columbia, 
or  of  either  of  the  Territories,  eli^ble  to  the 
office  of  Senator  or  Representative  in  Congress, 
though  they  may  be  citizens  of  the  United 
States.  So,  in  all  the  States,  numerous  per- 
sons, though  citizens,  cannot  vote,  or  cannot 
hold  office,  either  on  account  of  their  age  or 
sex,  or  the  want  of  the  necessary  legal  qualifi- 
cations. The  truth  is,  that  citizensliip,  under 
the  Constitution  of  the  United  States,  is  not 
dependent  on  the  possession  of  any  particular 
political  or  even  of  all  civil  rights;  and  any  at- 
tempt so  to  define  it  must  lead  to  error.  To 
what  citizens  the  elective  franchise  shall  be 
confided,  is  a  question  to  be  determined  by 
each  State,  in  accordance  with  its  own  views 
of  the  necessities  or  expediencies  of  its  condi- 
tion. What  civil  rights  shall  be  enjoyed  by  it* 
citizens,  and  whether  all  shall  enjoy  the  aamis, 
or  how  they  may  be  gained  or  lost,  are  to  be 
determined  in  the  same  waj-. 

One  may  confine  the  right  of  suffrage  to 
white  male  citizens;  another  may  extend  it  to 
colored  persons  and  females;  one  may  allow  all 
persons  above  a  prescribed  age  to  convey  prop- 
erty and  transact  business;  another  may  ex- 
clude married  women.  But  whether  native-bom 
women,  or  persons  under  age,  or  under  guard- 
ianship because  insane  or  spendthrifts,  be  ex- 
cluded from  voting  or  holding  office,  or  allowed 
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to  do  fo,  I  apprehend  no  one  will  deny  that 
they  are  citizens  of  the  United  States.  Besides, 
this  clause  of  the  Constitut  on  does  not  confer 
on  the  citizens  of  one  State,  in  all  other  States, 
specific  and  enumerated  privileges  and  immuni- 
ties. They  are  entitled  to  such  as  belong  to 
citizenship,  but  not  such  as  belong  to  particular 
citizens  attended  by  other  qualifications.  Privi- 
leges and  immunities  which  belong  to  certain 
citizens  of  a  State,  by  reason  of  the  operation 
of  causes  other  than  mere  citizenship,  are  not 
conferred.  Thus,  if  the  lews  of  a  State  require, 
584*]  in  addition  to  'citizenship  of  the  State, 
some  qualification  for  office,  or  the  exercise  of 
the  elective  franchise,  citizens  of  all  other 
States,  coming  thither  to  reside,  and  not  pos- 
sessing those  qualifications,  cannot  enjoy  those 
privileges,  not  because  they  are  not  to  be 
deemed  entitled  to  the  privileges  of  citizens  of 
the  State  in  which  they  reside,  but  because 
they,  in  common  with  the  native-bom  citizens 
of  that  State,  must  have  the  qualifications  pre- 
scribed by  law  for  the  enjoyment  of  such  priv- 
ileges under  its  constitution  and  laws.  It  rests 
with  the  States  themselves  so  to  frame  their 
constitutions  and  laws  as  not  to  attach  a  par- 
ticular privilege  or  immunity  to  mere  naked 
citizenship.  If  one  of  the  States  will  not  deny 
to  any  of  its  own  citizens  a  particular  privilege 
or  immunity,  if  it  confer  it  on  all  of  them  by- 
reason  of  mere  naked  citizenship,  then  it  may 
be  claimed  by  every  citizen  of  each  State  by 
force  of  the  Constitution;  and  it  must  be  borne 
in  mind,  that  the  difficulties  which  attend  the 
allowance  of  the  claims  of  colored  persons  to 
b«  citizens  of  the  United  States  are  not  avoided 
by  saying  that,  though  each  State  may  make 
them  its  citizens,  they  are  not  thereby  made 
citizens  of  the  United  States,  because  the  privi- 
leges of  general  citizenship  are  secured  to  the 
citizens  of  each  State.  The  language  of  the 
Constitution  is:  "The  citizens  of  each  State 
■hall  be  entitled  to  all  privileges  and  immuni- 
ties of  citizens  in  the  several  States."  If  each 
State  may  make  such  persons  its  c'tirens,  they 
become,  as  such,  entitled  to  the  bene  tits  of  this 
article,  if  there  be  a  native-bom  citizenship  of 
the  United  States  distinct  from  a  native-bom 
citizenship  of  the  several  States. 

There  is  one  view  of  this  article  entitled  to 
eonsideration  in  this  connection.  It  is  mani- 
festly copied  from  the  4th  of  the  Articles  of 
Confederation,  with  only  slight  changes  of 
phraseology,  which  render  its  meaning  more 
precise,  and  dropping  the  clause  which  ex- 
eluded  paupers,  vagabonds  and  fugitives  from 
iuBtice,  probably  because  these  cases  could  be 
dealt  with  under  the  police  powers  of  the 
States,  and  a  special  provision  therefor  was  not 
necessary.  It  has  been  suggested,  that  in  adopt- 
ing it  into  the  Constitution,  the  words  "free 
inhabitants"  were  changed  for  the  word  "cit- 
izens." An  examination  of  the  forms  of  ex- 
pression commonly  used  in  the  state  papers  of 
that  day,  and  an  attention  to  the  substance  of 
this  article  of  the  Confederation,  will  show 
that  the  words  "free  inhabitants,"  as  then 
used,  were  synonymous  with  citizens.  When 
the  Articles  of  Confedera'tion  were  adopted,  we 
were  in  the  midst  of  the  War  of  the  Revolution, 
and  there  were  very  few  persons  then  em- 
braced in  the  words  "free  inhabitants,"  who 
were  not  born  on  our  soil.  It  was  not  a  time 
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I  when  many,  save  the  'children  of  the  [*585 
'  soil,  were  willing  to  embark  their  fortunes  in 
I  our  cause;  and  though  there  might  be  an  inac- 
curacy in  the  uses  of  words  to  call  free  inhab- 
itants citizens,  it  was  then  a  technical  rather 
than  a  substantial  difference.  If  we  look  into 
the  constitutions  and  state  papers  of  that  peri- 
od, we  find  the  inhabitants  or  people  of  these 
Colonies  or  the  inhabitants  of  this  State,  or 
Commonwealth,  employed  to  designate  those 
whom  we  shouH  now  denominate  "citizens." 
The  substance  and  purpose  of  the  article  prove 
it  was  in  this  sense  it  used  these  words:  It  se- 
cures to  the  free  inhabitants  of  each  State  the 
privileges  and  immunities  of  free  citizens  in 
every  State.  It  is  not  conceivable  that  the 
States  should  have  agreed  to  extend  the  privi- 
leges of  citizenship  to  persons  not  entitled  to 
enjoy  the  privileges  of  citizens  in  the  States 
where  they  dwelt;  that  under  this  article  there 
was  a  class  of  persons  in  some  of  the  States, 
not  citizens,  to  whom  were  secured  all  the 
privileges  and  immunities  of  citizens  when  they 
went  into  other  States;  and  the  just  conclu- 
sion is,  that  though  the  Constitution  cured  an 
inaccuracy  of  language,  it  left  the  substance  of 
this  article  in  the  National  Constitution  the 
same  as  it  was  in  the  Articles  of  Confederal 
tion. 

The  history  of  this  4th  article,  respecting 
the  attempt  to  exclude  free  persons  of  color 
from  its  operation,  has  been  already  stated.  It 
is  reasonable  to  conclude  that  this  history  was 
known  to  those  who  framed  and  adopted  the 
Constitution.  That  under  this  4th  article  of 
the  Confederation,  free  persons  of  color  might 
be  entitled  to  the  privileges  of  general  citizen- 
ship, if  otherwise  entitled  thereto,  is  clear. 
When  this  article  was,  in  substance,  placed  in 
and  made  part  of  the  Constitution  of  the  Unit- 
ed  States,  with  no  change  in  its  language  cal- 
culated to  exclude  free  ecdored  persons  from 
the  benefit  of  its  provisions,  the  presumption 
is,  to  say  the  least,  strong,  that  the  practical 
effect  which  it  was  designed  to  have,  and  did 
have,  under  the  former  government,  it  was 
designed  to  have,  and  should  have,  under  the 
new  government. 

It  may  be  further  objected,  that  if  free  col- 
ored persons  may  be  citizens  of  the  United 
States,  it  depends  only  on  the  will  of  a  master 
whether  he  will  emancipate  his  slave  and  there- 
by make  him  a  citizen.  Not  so.  The  master 
is  subject  to  the  will  of  the  State.  Whether 
he  shall  be  allowed  to  emancipate  his  slave  at 
all;  if  so,  on  what  conditions;  and  what  is  to 
be  the  political  status  of  the  freed  man,  de- 
pend, not  on  the  will  of  the  master,  but  on  the 
will  of  the  State,  upon  which  the  political  sta- 
tus of  all  its  native-bora  inhabitants  depends, 
Under  the  Constitution  of  the  United  States, 
each  State  has  retained  this  power  of  deter- 
mining the  political  status  of  its  native-bom 
'inhabitants,  and  no  exception  thereto  [*686 
can  be  found  in  the  Constitution.  And  if  a 
master  in  a  slaveholding  State  should  carry  his 
slave  into  a  free  State,  and  there  emancipate 
him,  he  would  not  thereby  make  him  a  native- 
bom  citizen  of  that  State,  and  consequently  no 
privileges  could  be  claimed  by  such  emancipated 
slave  as  a  citizen  of  the  United  States^  For, 
whatever  powers  the  States  may  exercise  to 
confer    privileges    of    citizenship    on    persons 
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not  bom  on  their  soil,  the  Constitution  of  the 
United  States  does  not  recognize  such  citizens. 
Aa  has  already  been  said,  it  recognizes  the 
great  principle  of  public  law,  that  allegiance 
and  citizenship  spring  from  the  place  of  birth. 
It  leaves  to  the  States  the  application  of  that 
principle  to  individual  cases.  It  secured  to 
the  citizens  of  each  State  the  privileges  and  im- 
munities of  citizens  in  every  other  State.  But 
it  does  not  allow  to  the  States  the  power  to 
make  aliens  citiz^s,  or  permit  one  State  to 
take  persons  born  on  the  soil  of  another  State, 
and,  contrary  to  the  laws  and  policy  of  the 
States  where  they  were  born,  make  them  its 
citizens,  and  so  citizens  of  the  United  States. 
No  such  deviation  from  the  great  rule  of  pub- 
lic law  was  contemplated  by  the  Constitution; 
and  when  any  such  attempt  shall  be  actually 
made,  it  is  to  be  met  by  applying  to  it  those 
rules  of  law  and  those  principles  of  good  fnith 
which  will  be  sufficient  to  decide  it,  and  not, 
in  my  judgment,  by  denying  that  all  the  free 
native-born  inhabitants  of  a  State,  who  are  its 
citizens  under  its  constitution  and  laws,  are 
also  citizens  of  the  United  States. 

It  has  sometimes  been  urged  that  colored 
persons  are  shown  not  to  be  citizens  of  the 
United  States,  by  the  fact  that  the  naturaliza- 
tion laws  apply  only  to  white  persons.  But 
whether  a  person  bom  in  the  United  States  be 
or  be  not  a  citizen,  cannot  depend  on  laws 
which  refer  only  to  aliens,  and  do  not  affect 
the  status  of  persons  bom  in  the  United  States. 
The  utmost  effect  which  can  be  attributed  to 
them  is,  to  show  that  Congress  has  not  deemed 
it  expedient  generally  to  apply  the  rule  to 
colored  aliens.  That  they  might  do  so,  if 
thought  fit,  is  clear.  The  Constitution  hns  not 
excluded  them.  And  since  that  has  conferred 
the  power  on  Congress  to  naturalize  colored 
aliens,  it  certainly  shows  that  color  is  not  a 
necessary  qualification  for  citizenship  under 
the  Constitution  of  the  United  States.  It  may 
be  added,  that  the  power  to  make  colored  per- 
sons citizens  of  the  United  States,  under  the 
Constitution,  has  been  actually  exercised  in  re- 
peated and  important  instances.  See  the  Trea- 
ties with  the  Choctaws,  of  Sept.  27,  1830,  art. 
14;  with  the  Cherokees,  of  May  23,  1836.  art. 
12;  Treaty  of  Guadaloupe  Hidalgo,  Feb.  2, 
1848,  art.  8. 

I  do  not  deem  it  necessary  to  review  at  length 
687*]  the  legislation  'of  Conf;ress  having  more 
or  less  bearing  on  the  citizenship  of  colored  per- 
sons. It  does  not  seem  to  me  to  have  any  con- 
siderable tendency  to  prove  that  it  has  been 
considered  by  the  Legislative  Department  of  the 
government,  that  no  such  persons  are  citizens 
of  the  United  States.  Undoubtedly  they  have 
been  debarred  from  the  exercise  of  particular 
rights  or  privileges  extended  by  white  persons, 
but,  I  believe,  always  in  terms  which,  by  im- 
plication, admit  they  may  be  citizens.  Thus 
the  Act  of  May  17,  1792,  for  the  organization 
of  the  militia,  directs  the  enrollment  of  "every 
free,  able-bodied,  white  male  citizen."  An  as- 
sumption that  none  but  white  persons  are  citi- 
zens, would  be  as  inconsistent  with  the  just  im- 
port of  this  language,  as  that  all  citizens  are 
able-bodied,  or  males. 

So  the  Act  of  February  28,  1803,  2  Stat,  at 
h.  205,  to  prevent  the  importation  "of  certain 
persons  into  States,  when  by  the  laws  thereof 
their  admission  is  prohibited,  in  its  1st  section 
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forbids  all  masters  of  vessels  to  import  or  brinf 
"any  negro,  mulatto,  or  other  person  of  color, 
not  being  a  native,  a  citizen,  or  registered  sea- 
man of  the  United  States,"  etc. 

The  Acts  of  March  3,  1813,  sec.  1,  2  SUt.  at 
L.  809,  and  March  1,  1817,  sec.  3,  3  Stat,  at 
L.  361,  concerning  seamen,  certainly  imply 
there  may  be  persons  of  color,  natives  of  tlM 
United  States,  who  are  not  citizens  of  the 
United  States.  This  implication  ia  undoubt- 
edly in  accordance  with  the  fact.  For  not  only 
slaves,  but  free  persons  of  color,  born  in  some 
of  the  States,  are  not  citizens.  But  there  is 
nothing  in  these  laws  inconsistent  with  tl>e 
citizenship  of  persons  of  color  in  others  of  tbe 
States,  nor  with  their  being  citizens  of  tbe 
United  States. 

Whether  much  or  little  weight  should  be 
attached  to  the  particular  phraseology  of  these 
and  other  laws,  which  were  not  passed  with  any 
direct  reference  to  this  subject,  I  consider  their 
tendency  to  be,  as  already  indicated,  to  show 
that,  in  the  apprehension  of  their  framers,  col- 
or was  not  a  necessary  qualification  of  citizen- 
ship. It  would  be  strange,  if  laws  were  found 
on  our  statute  book  to  that  effect,  when  by 
solemn  treaties,  large  bodies  of  Mexican  and 
North  American  Indians,  as  well  aa  free  col- 
ored inhabitants  of  Louisiana,  have  been  admit- 
ted to  citizenship  of  the  United  States. 

In  the  legislative  debates  which  preceded  the 
admission  of  the  State  of  Missouri  into  the 
Union,  this  question  was  agitated.  Its  result 
is  found  in  the  resolution  of  Congress,  of  March 
5,  1821,  for  the  admission  of  that  State  into  the 
Union.  The  Constitution  of  Missouri,  under 
which  that  State  applied  for  admission  into  tbe 
Union,  provided,  that  it  should  be  the  duty 
•of  the  Legislature  "to  pass  laws  to  pre-  [*58S 
vent  free  negroes  and  mulattoes  from  coming 
to  and  settling  in  the  State,  under  any  pretext 
whatever."  One  ground  of  objection  to  the  ad- 
mission of  the  State  under  this  Constitution 
was,  that  it  would  require  the  Legislature  to 
exclude  free  persons  of  color,  who  would  be  en- 
titled, under  the  2d  section  of  the  4th  article  of 
the  Constitution,  not  only  to  come  within  tbe 
State,  but  to  enjoy  there  the  privileges  and 
immunities  of  citizens.  Tbe  resolutions  of  Con- 
gress admitting  the  State  was  upon  the  funda- 
mental condition,  "that  the  Ganstitution  of 
Missouri  shall  never  be  construed  to  authorize 
the  passage  of  any  law,  and  that  no  law  shall 
be  passed  in  conformity  thereto,  by  which  any 
citizen  of  eitfier  of  the  States  of  this  Union 
shall  be  excluded  from  the  enjoyment  of  any  of 
the  privileges  and  immunities  to  which  such 
citizen  is  entitled  under  the  Constitution  of  tb« 
United  States."  It  ia  true,  that  neither  this 
legislative  declaration,  nor  anything  in  the  Con- 
sitution  or  laws  of  Missouri,  could  confer  or 
take  away  any  privilege  or  immunity  granted 
by  the  Constitution.  But  it  is  also  true,  that 
it  expresses  the  then  conviction  of  the  legisla- 
tive power  of  the  United  States,  that  free  ne- 
groes, as  citizens  of  some  of  the  States,  might 
be  entitled  to  the  privileges  and  immunities 
of  citizens  in  all  the  "States. 

The  conclusions  at  which  I  have  arriyed  on 
this  part  of  the  case  are: 

First.  That  the  free  native-bom  citizens  of 
each  State  are  citizens  of  the  United  States. 

Soi-ond.  That  as  free  colored  persons  bora 
within  some  of  the  States  are  citizens  of  those 
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8t«te«,  such  persons  are  also  dticons  of  the 
United  States. 

Third.  That  every  such  citizen,  residing  in 
any  State,  has  the  right  to  sue  and  is  liable  to 
be  sued  in  the  federal  courts,  ss  a  citizen  of 
that  State  in  which  he  resides. 

Fourth.  That  as  the  plea  to  the  jurisdiction 
<ii  this  case  shows  no  facts,  except  that  the 
plaintiff  was  of  African  descent,  and  liis  an- 
cestors were  sold  as  slaves,  and  as  these  facts 
•re  not  inconsistent  with  his  citizenship  of  the 
United  States,  and  his  residence  in  the  State  of 
Missouri,  the  plea  to  the  jurisdiction  was  bad. 
Mid  the  judgment  of  the  Circuit  Ck>urt  overrul- 
hig  it,  was  correct. 

I  dissent,  therefore,  from  that  part  of  the 
opinion  of  the  majority  of  the  court,  in  which 
it  is  held  that  a  person  of  African  descent  can- 
not be  a  citizen  of  the  United  States;  and  I 
regret  I  must  go  further,  and  dissent  both  from 
what  I  deem  their  assumption  of  authority  to 
examine  the  °  constitutionality  of  the  Act  of 
Congress  commonly  called  the  Missouri  Conipro- 
.589*]  mise  *Act,  and  the  grounds  and  con- 
clusions announced  in  their  opinion. 

Having  first  decided  that  they  were  bound  to 
consider  the  sufficiency  of  the  plea  to  the 
Jurisdiction  of  the  Circuit  Court,  and  having 
decided  that  this  plea  showed  that  the  Circuit 
Court  had  not  jurisdiction,  and  consequently 
that  this  is  a  case  to  which  the  judicial  power 
of  the  United  States  does  not  extend,  they  have 
gone  on  to  examine  the  merits  of  the  case  as 
they  appeared  on  the  trial  before  the  court  and 
jury,  on  the  issues  joined  on  the  pleas  in  bar, 
and  so  have  reached  the  question  of  the  power 
of  Congress  to  pass  the  Act  of  1820.  On  so 
grave  a  subject  as  this,  I  feel  obliged  to  say 
that,  in  my  opinion,  such  an  exertion  of  judicial 
Mwer  transcends  the  limits  of  the  authority  of 
fJie  court,  as  described  by  its  repeated  de- 
idsions,  and,  as  I  understand,  acknowledged  in 
this  opinion  of  the  majority  of  the  court. 

In  the  course  of  that  opinion,  it  became  nec- 
essary to  comment  on  the  case  of  Legrand  v. 
Damall,  reported  in  2  Pet.  664.  In  that  case, 
a  bill  waa  nied,  by  one  alleged  to  be  a  citizen  of 
Maryland,  against  one  alleged  to  be  a  citizen 
of  Pennsylvania.  The  bill  stated  that  the  de- 
fendant was  the  son  of  a  white  man  by  one  of 
his  slaves;  and  that  the  defendant's  father  de- 
vised to  him  certain  lands,  the  title  to  which 
was  put  in  controversy  by  the  bill.  These  facts 
were  admitted  in  the  answer,  and  upon  these 
and  other  facts  the  court  made  its  decree, 
founded  on  the  principle  that  a  devise  of  land 
hj  a  master  to  a  slave  waa  by  implication  also 

•  bequest  of  his  freedom.  The  facts  that  the 
defendant  was  of  African  descent,  and  was  bom 

•  slave,  were  not  only  before  the  court,  but 
entered  into  the  entire  substance  of  its  in- 
quiries. The  opinion  of  the  majority  of  my 
brethren  in  this  case  disposes  of  the  case  of 
Iii^and  v.  Darnall,  by  saying,  among  other 
things,  that  as  the  fact  that  the  defendant  was 
bom  a  slave  only  came  before  this  court  on  the 
Ull  and  answer,  it  was  then  too  laie  to  raise 
the  question  of  the  personal  disability  of  the 
party,  and  therefore  that  decision  is  altogether 
ni»ppIi«U>le  in  this  case. 

In  this  I  concur.  Since  the  decision  of  this 
eonrt  in  Uvingston  v.  Story,  11  Pet.  361,  the 
law  baa  been  settled,  that  when  the  declaration 
or  bill  contains  the   necessary  averments   of 


citizenship,  this  court  cannot  look  at  the  record, 
to  see  whether  those  averments  are  true,  ex- 
cept so  far  as  they  are  put  in  issue  by  a  plea  to 
the  jurisdiction.  In  that  case,  the  defendant 
denied  by  his  answer  that  Mr.  Livingston  was 
a  citizen  of  New  York,  as  he  had  alleged  in  the 
bill.  Both  parties  went  into  proofs.  The  court 
refused  to  examine  those  proofs,  with  refer- 
ence to  the  personal  disability  of  the  plaintiff. 
This  is  the  'settled  law  of  the  court,  af-[*590 
firmed  so  lately  as  Sheppard  v.  Graves,  14  How. 
SOS,  and  Wickiiffe  v.  Owings,  17  How.  SI;  see, 
also,  De  Wolf  v.  Rabaud,  I  Pet.  476.  But  1  do  not  i 
understand  this  to  be  a  rule  which  the  court 
may  depart  from  at  its  pleasure.  If  it  be  a  ' 
rule,  it  is  as  binding  on  the  court  as  on  the 
suitors.  If  it  removes  from  the  latter  the 
power  to  take  any  objection  to  the  personal 
disability  of  a  party  alleged  by  the  record  to 
be  competent,  which  is  not  shown  by  a  plea  to 
the  jurisdiction,  it  is  because  the  court  are 
forbidden  by  law  to  consider  and  decide  on  ob- 
jections so  taken.  I  do  not  consider  it  to  be 
within  the  scope  of  the  judicial  power  of  the 
majority  of  the  court  to  pass  upon  any  ques- 
tion respecting  the  plaintiff's  citizenship  in 
Missouri  save  that  raised  by  the  plea  to  the 
jurisdiction;  and  I  do  not  hold  any  opinion  of 
this  court  or  any  court,  binding,  when  expressed 
on  a  question  not  legitimately  before  it.  Car- 
roll V.  Carroll,  16  How.  276.  The  judgment  of 
this  court  is,  that  the  case  is  to  be  dismissed 
for  want  of  jurisdiction,  because  the  plaintiff 
was  not  a  citizen  of  Missouri,  as  he  alleged  in 
his  declaration.  Into  that  judgment,  according 
to  the  settled  course  of  this  court,  nothing  ap- 
pearing after  a  plea  to  the  merits  can  enter. 
A  great  question  of  constitutional  law,  deeply 
affecting  the  peace  and  welfare  of  the  country, 
is  not,  in  my  opinion,  a  fit  subject  to  be  thus 
reached. 

But  'as,  in  my  opinion,  the  Circuit  Court  had 
jurisdiction,  I  am  obliged  to  consider  the  ques- 
tion whether  its  judgment  on  the  merits  of  the 
case  should  stand  or  be  reversed. 

The  residence  of  the  plaintiff  in  the  State  of 
Illinois,  and  the  residence  of  himself  and  his 
wife  in  the  Territory  acquired  from  France 
lying  north  of  latitude  thirty-six  degrees  thirty 
minutes,  and  north  of  the  State  of  Missouri, 
are  each  relied  on  by  the  plaintiff  in  error.  As 
the  residence  in  the  Territory  affects  the  plain- 
tiff's wife  and  children  as  well  as  himself,  I 
must  inquire  what  was  its  effect. 

The  general  question  may  be  stated  to  be, 
whether  the  plaintiff's  status,  as  a  slave,  was 
so  changed  by  his  residence  within  that  Terri- 
tory, that  he  was  not  a  slave  in  the  State  of 
Missouri,  at  the  time  this  action  was  brought. 

In  such  cases,  two  inquiries  arise,  which  may 
be  confounded,  but  should  be  kept  distinct. 

The  first  is,  what  was  the  law  of  the  Terri- 
tory into  which  the  master  and  slave  went,  re- 
specting the  relation  between  thcmT 

The  second  is,  whether  the  State  of  Missouri 
recognizes  and  allows  the  effect  of  that  law  of 
the  Territory,  on  the  status  of  the  slave,  on  his 
return  within  its  jurisdiction. 

As  to  the  first  of  these  questions,  the  will  of 
States  and  nations,  *by  whose  municipal  [*691 
law  slavery  is  not  recognized,  has  been  mani- 
fested in  three  different  ways. 

One  is,  absolutely  to  dissolve  the  relation, 
and  terminate  the  rights  of  the  n^ster  existing 
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onder  the  law  of  the  country  whence  the  parties 
came.  This  is  said  by  Lord  Stowell,  in  the  case 
of  The  Slave  Grace,  2  Hagg.  Ad.  94,  and  by  the 
Supreme  Court  of  Louisiana  in  the  case  of 
Maria  Louise  t.  Marot,  9  La.  473,  to  be  the  law 
of  France;  and  it  has  been  the  law  of  sev- 
eral States  of  this  Union,  in  respect  to  slaves 
introduced  under  certain  conditions. 

Wilson  V.  Isabel,  e  Call,  430;  Hunter  t.  FuI- 
cher,  1  Leigh,  172;  Stewart  v.  Oakes,  6  Harr.  & 
J.  107. 

The  second  is,  where  the  municipal  law  of  a 
.  country  not  recognizing  slavery,  it  is  the  will 
of  the  State  to  refuse  the  master  all  aid  to 
'  exercise  any  control  over  his  slave;  and  if  he 
attempt  to  do  so,  in  a  maimer  justifiable  only 
by  that  relation,  to  prevent  the  exercise  of  that 
control.  But  no  law  exists,  designed  to  operate 
directly  on  the  relation  of  master  and  slave, 
and  put  an  end  to  that  relation.  This  is  said 
by  Lord  Stowell,  in  the  case  above  mentioned, 
to  be  the  law  of  England,  and  by  Mr.  Chief 
Justice  Shaw,  in  the  case  of  The  Common 
wealth  T.  Aves,  18  Pick.  193,  to  be  the  law  of 
Massachusetts. 

The  third  is,  to  make  a  distinction  between 
the  case  of  a  master  and  his  slave  only  tempo- 
rarily in  the  country,  animo  non  manendi,  and 
those  who  are  there  to  reside  for  permanent  or 
indefinite  purposes.  This  is  said  by  Mr. 
Wheaton  to  be  the  law  of  Priissia,  and  was 
formerly  the  statute  law  of  several  States  of 
our  Union.  It  is  necessary  in  this  case  to  keep 
in  view  this  distinction  between  those  countries 
whose  laws  are  designed  to  act  directly  on  the 
status  of  a  slave,  and  make  him  a  freeman,  and 
those  where  the  master  can  obtain  no  aid  from 
the  laws  to  enforce  his  rights. 

It  is  to  the  last  case  only  that  the  authori- 
ties, out  of  Missouri,  relied  on  by  defendant, 
apply,  when  the  residence  in  the  not<  slavehold- 
ing  Territory  was  permanent.  In  The  Common- 
wealth V.  Aves,  18  Pick.  218,  Mr.  Chief  Justice 
Shaw  said:  "From  the  principle  above  stated, 
on  which  a  slave  brought  here  becomes  free, 
to  wit:  that  he  becomes  entitled  to  the  protec- 
tion of  our  laws,  it  would  seem  to  follow,  as  a 
necessary  conclusion,  that  if  the  slave  waives 
the  protection  of  those  laws,  and  returns  to 
the  State  where  he  is  held  as  a  slave,  his  con- 
dition is  not  changed."  It  was  upon  this 
ground,  as  is  apparent  from  bis  whole  reasoning, 
that  Sir  William  Scott  rests  his  opinion  in  the 
case  of  The  Slave  Grace.  To  use  one  of  his  ex- 
pressions, the  effect  of  the  law  of  England  was 
to  put  the  liberty  of  the  slave  into  a  parenthe- 
S92*]  sis.  If  there  had  been  an  'Act  of 
Parliament  declaring  that  a  slave  coming  to 
England  with  his  master  should  thereby  be 
deemed  no  longer  to  be  a  slave,  it  is  easy  to 
see  that  the  learned  judge  could  not  have  ar- 
rived at  the  same  conclusion.*  This  distinction 
is  very  clearly  stated  and  shown  by  President 
Tucker,  in  his  opinion  in  the  case  of  Betty  v. 
Horton,  5  Leah's  Va.  616. 

See,  also.  Hunter  v.  Fulcher,  1  Leigh's  Va. 
172;  Maria  Louise  t.  Marot,  9  La.  473;  Smith 
T.  Smith,  13  La.  441 ;  Thomas  v.  Generis,  16  La. 
483;  Rankin  t.  Lydia,  2  A.  K.  Marsh.  467; 
Davis  T.  Tingle,  8  B.  Mon.  639;  Griffeth  v. 
Fanny,  Gilm.  Va.  143;  Lunsford  t.  Coquillon, 
2  Mart.  N.  S.  405;  Josephine  t.  Poultney,  1 
La.  Ann.  320. 

But  if  the  Acts  of  Congress  on  this  subject 
■'7« 


are  valid,  the  law  of  the  Territory  of  Wiaeoa- 
sin,  within  whose  limits  the  residence  of  the 
plaintiff  and  his  wife,  and  their  marriage  and 
the  birth  of  one  or  both  of  their  children,  took 
place,  falls  under  the  first  category,  and  is  a 
law  operating  directly  on  the  status  of  the 
slave.  By  the  8th  section  of  the  Act  of  March 
6,  1820,  3  SUt.  at  L.  648,  it  was  enacted  that, 
within  this  Territory,  "slavery  and  involuntary 
servitude,  otherwise  than  in  the  punishment  of 
crimes,  whereof  the  parties  shall  have  beea 
duly  convicted,  shall  be,  and  is  hereby  forever 
prohibited:  Provided,  always,  that  any  person 
escaping  into  the  same,  from  whom  labor  or 
service  is  lawfully  claimed  in  any  State  or 
Territory  of  the  United  States,  such  fugitira 
may  be  lawfully  reclaimed,  and  conveyed  to  the 
person  claiming  his  or  her  labor  or  services,  aa 
aforesaid." 

By  the  Act  of  April  20,  1836,  4  SUt.  at  L. 
10,  passed  in  the  same  month  and  year  of  the 
removal  of  the  plaintiff  to  Fort  Snelling,  this 
part  of  the  Territory  ceded  by  France,  where 
Fort  Snelling  is,  together  with  so  much  of  the 
territory  of  the  United  States  east  of  the  Mis- 
sissippi as  now  constitutes  the  State  of  Wis- 
consin, was  brought  under  a  territorial  govern- 
ment, under  the  name  of  the  Territory  of  Wis- 
consin. By  the  18th  section  of  this  Act,  it  was 
enacted,  "That  the  inhabitants  of  this  Terri- 
tory shall  be  entitled  to  and  enjoy  all  and 
singular  the  rights,  privileges  and  advantages, 
granted  and  secured  to  the  people  of  the  Terri- 
tory of  the  United  States  northwest  of  the 
River  Ohio,  by  the  articles  of  compact  con- 
tained in  the  Ordinance  for  the  government  of 
said  Territory,  passed  on  the  13th  day  of  July, 
1787;  and  shall  be  subject  to  all  the  restric- 
tions and  prohibitions  in  said  articles  of  eom- 
?act  imposed  upon  the  people  of  the  said 
'erritory."  The  6th  article  of  that  compact 
is,  "there  shall  be  neither  slavery  nor  inTOlun- 
tary  servitude  in  the  said  Territory,  otherwise 
than  in  *the  punishment  of  crimes,  [*59S 
whereof  the  party  shall  have  been  duly  con- 
victed: Provided,  always,  that  any  person 
escaping  into  the  same,  from  whom  labor  or 
service  is  lawfully  claimed  in  any  one  of  the 
original  States,  such  fugitive  may  be  lawfully 
reclaimed,  and  conveyed  to  the  person  claim- 
ing his  or  her  labor  or  service,  as  aforesaid." 
By  other  provisions  of  this  Act  establishing  the 
Territory  of  Wisconsin,  the  laws  of  the  United 
States,  and  the  then  existing  laws  of  the  State 
of  Michigan,  are  extended  over  the  Territory; 
the  latter  being  subject  to  alteration  and  re- 
peal by  the  legislative  power  of  the  Territory 
created  by  the  Act. 

Fort  Snelling  was  within  the  Territory  of 
Wisconsin,  and  these  laws  were  extended  over 
it.  The  Indian  title  to  that  site  for  a  military 
post  had  been  acquired  from  the  Sioux  nation 
as  early  as  September  23,  1805  (Am.  State 
Papers,  Jndian  AiTairs,  Vol.  I.  p.  744),  and 
until  the  erection  of  the  territorial  government, 
the  persons  at  that  post  were  governed  by  the 
Rules  and  Articles  of  War,  and  such  laws  of 
the  United  States,  including  the  8th  section  of 
the  Act  of  March  6,  1820,  prohibiting  slavery, 
as  were  applicable  to  their  condition;  but  after 
the  erection  of  the  Territory,  and  the  extension 
of  the  laws  of  the  United  States  and  the  lawn 
of  Michigan  over  the  whole  of  the  Territory, 
including  this  military  post,  t|;e  persons  rmid- 


I86ii. 


Dkbu  ticun  V.  t>ANuro«o. 


39S-633 


iDg  there  were  under  the  dominion  of  those 
laws  in  all  particulars  to  which  the  Rules  and 
Articles  of  War  did  not  apply. 

It  thus  appears  that,  by  these  Acts  of  Con- 
gress, not  only  was  a  general  system  of  munici- 
pal law  borrowed  from  the  State  of  Alichigan, 
which  did  not  tolerate  slavery,  but  it  was  posi- 
tively enacted  that  slavery  and  involuntary 
servitude,  with  only  one  exception,  speciticully 
described,  should  not  exist  there.  It  is  not 
simply  that  slavery  is  not  recognized  and  can- 
not be  aided  by  the  municipal  law.  It  is  recog- 
nized for  the  purpose  of  being  absolutely  pro- 
hibited, and  declared  incopable  of  existing  with- 
in the  Territory,  save  in  the  instance  of  a 
fugitive  slave. 

It  would  not  be  easy  for  the  Legislature  to 
employ  more  explicit  language  to  signify  its 
will  that  the  status  of  slavery  should  not  exist 
within  the  Territory,  than  the  words  found  in 
the  Act  of  1820,  and  in  the  Ordinance  of  1787; 
and  if  any  doubt  could  exist  concerning  their 
application  to  cases  of  masters  coming  into  the 
Territory  with  their  slaves  to  reside,  that 
doubt  must  yield  to  the  inference  required  by 
the  words  of  exception.  That  exception 
is,  of  cases  of  fugitive  slaves.  An  ex- 
ception from  a  prohibition  marks  the  ex- 
tent of  the  prohibition;  for  it  would  be  absurd, 
as  well  as  useless,  to  except  from  a  prohibition 
594*]  *a  case  not  contained  within  it.  9 
Wheat.  200.  I  must  conclude,  therefore,  that 
it  was  the  will  of  Congress  that  the  state  of 
involuntary  servitude  of  a  slave,  coming  into 
the  Territory  with  his  master,  should  cease  to 
exist.  The  Supreme  Court  of  Missouri  so  held 
in  Rachel  v.  Walker,  4  Mo.  360,  which  was 
the  case  of  a  military  officer  going  into  the 
Territory  with  two  slaves. 

But  it  is  a  distinct  question,  whether  the 
law  of  Missouri  recognized  and  allowed  effect 
to  the  change  wrought  in  the  status  of  the 
plaintiff,  by  force  of  the  laws  of  the  Territory 
of  Wisconsin. 

I  say  the  law  of  Missouri,  because  a  judicial 
tribunal,  in  one  State  or  nation,  can  recognize 
personal  rights  acquired  by  force  of  the  law  of 
any  other  State  or  nation,  only  so  far  as  it  is 
the  law  of  the  former  State  that  those  rights 
should  be  recognized.  But,  in  the  absence  of 
positive  law  to  the  contrary,  the  will  of  every 
civilized  State  must  be  presumed  to  be  to  allow 
such  effect  to  foreign  laws  as  is  in  accordance 
with  the  settled  rules  of  international  law. 
And  legal  tribunals  are  bound  to  act  on  this 
presumption.  It  may  be  assumed  that  the  mo- 
tive of  the  State  in  allowing  such  operation  to 
foreign  laws  is  what  has  been  termed  comity. 
But,  as  has  justly  been  said  (per  Chief  Justice 
Taney,  13  Pet.  589),  it  is  the  comity  of  the 
State,  not  of  the  court.  The  judges  have  noth- 
ing to  do  with  the  motive  of  the  State.  Their 
duty  is  simply  to  ascertain  and  give  effect  to  its 
will.  And  when  it  is  found  by  them  that  its 
will  to  depart  from  a  rule  of  international  law 
has  not  been  manifested  by  the  State,  they  are 
bound  to  assume  that  its  will  is  to  give  effect  to 
it.  Undoubtedly,  every  sovereign  State  may 
refuse  to  recognize  a  change,  wrought  by  the 
law  of  a  foreign  State,  on  the  status  of  a  per- 
son, while  within  such  foreign  State,  even  in 
cases  where  the  rules  of  international  law  re- 
quire that  recognition.  Its  will  to  refuse  such 
reoognition  may  be  manifested  by  what  w« 
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term  statute  law,  or  by  the  customary  law  of 
the  State.  It  is  within  the  province  of  its  ju- 
dicial tribunals  to  inquire  and  adjudge 
whether  it  oppcars,  from  the  statute  or 
customary  law  of  the  State,  to  be  the 
will  of  the  State  to  refuse  to  recognize  such 
changes  of  status  by  force  of  foreign  Taw,  as  the 
rules  of  the  law  of  nations  require  to  be  recog- 
nized. But,  in  my  opinion,  it  is  not  within  the 
province  of  any  judicial  tribunal  to  refuse  such 
recognition  from  any  political  considerations, 
or  any  view  it  may  take  of  the  exterior  polit- 
ical relations  between  the  State  and  one  or 
more  foreign  States,  or  any  impressions  it  may 
have,  that  a  change  of  foreign  opinion  and 
action  on  the  subject  of  slavery  may  afford  a 
reason  why  the  State  should  change  its  own 
action.  To  understand  and  give  *just  [*596 
effect  to  such  considerations,  and  to  change  the 
action  of  the  State  in  consequence  of  them,  are 
functions  of  diplomatists  and  legislators,  not 
of  judges. 

The  inquiry  to  be  made  on  this  part  of  the 
case  is,  therefore,  whether  the  State  of  Missouri 
has,  by  its  statute,  or  its  customary  law,  mani- 
fested its  will  to  displace  any  rule  of  interna- 
tional law,  applicable  to  a  change  of  the  status 
of  a  slave,  by  foreign  law. 

I  have  not  heard  it  suggested  that  there  waa 
any  statute  of  the  State  of  Missouri  bearing  on 
this  question.  The  customary  law  of  ItUssouri 
is  the  common  law,  introduced  by  statute  in 
I8I0.  1  Ter.  Laws,  436.  And  the  common  law, 
as  Blackstone  says  (4  Com.  67)  adopts,  in  its 
full  extent,  the  law  of  nations,  and  holds  it  to 
be  a  part  of  the  law  of  the  land. 

I  know  of  no  sufficient  warrant  for  declaring 
that  any  rule  of  international  law,  concerning 
the  recognition,  in  that  State,  of  a  change  of 
status,  wrought  by  an  extraterritorial  law,  has 
been  displaced  or  varied  by  the  will  of  the 
State  of  Missouri. 

I  proceed,  then,  to  inquire  what  the  rules  of 
international  law  prescribe  concerning  the 
change  of  status  of  the  plaintiff  wrought  by  the 
law  of  the  Territory  of  Wisconsin. 

It  is  generally  agreed  by  writers  upon  inter- 
national law,  and  the  rule  has  been  judicially 
applied  in  a  great  number  of  cases,  that  wher- 
ever any  question  may  arise  concerning  the 
status  of  a  person,  it  must  be  determined  ac- 
cording to  that  law  which  has  next  previously 
rightfully  operated  on  and  fixed  that  status. 
And  further,  that  the  laws  of  a  country  do  not 
rightfully  operate  upon  and  fix  the  status  of 
persons  who  are  within  its  limits  in  itinere,  or 
who  are  abiding  there  for  definite  temporary 
purposes,  as  for  health,  curiosity,  or  occasional 
business;  that  these  laws,  known  to  writers  on 
public  and  private  international  law  as  per- 
sonal statutes,  operate  only  on  the  inhabitants 
of  the  country.  Not  that  it  is  or  can  be  denied 
that  each  independent  nation  may,  if  it  thinks 
fit,  apply  them  to  all  persons  within  their 
limits.  But  when  this  is  done,  not  in  con- 
formity with  the  principles  of  international 
law,  other  States  are  not  understood  to  be 
willing  to  recognize  or  allow  effect  to  such  ap- 
plications of  personal  statutes. 

It  becomes  necessary,  therefore,  to  inquire 
whether  the  operation  of  the  laws  of  the  Ter- 
ritory of  Wisconsin  upon  the  status  of  the 
plaintiff  was  or  was  not  such  an  operation  •• 
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flieM  principles  of  international  law  require 
other  States  to  recognize  and  allow  effect  to. 

And  this  renders  it  needful  to  attend  to  the 
particular  facts  and  circumstances  of  this  case. 
696*]  *It  appears  that  this  case  came  on  for 
tr)al  before  the  Circuit  Court  and  a  jury,  upon 
an  issue,  in  substance,  whether  the  plaintiff, 
together  with  his  wife  and  children,  were  the 
slaves  of  the  defendant. 

The  court  instructed  the  jury  that,  "upon 
the  facts  in  this  case,  the  law  is  with  the  de- 
fendant." This  withdrew  from  the  jury  the 
consideration  and  decision  of  every  matter  of 
fact.  The  evidence  in  the  case  consisted  of 
written  admissions,  signed  by  the  counsel  of 
the  parties.  If  the  case  had  been  submitted  to 
the  judgment  of  the  court,  upon  an  agreed 
statement  of  facts,  entered  of  record,  in  place 
of  a  special  verdict,  it  would  have  been  neces- 
sary for  the  court  below,  and  for  this  court,  to 
pronounce  its  judgment  solely  on  those  facts, 
thus  agreed,  without  inferring  any  other  facts 
therefrom.  By  the  rules  of  the  common  law 
applicable  to  such  a  case,  and  by  force  of  the 
7th  article  of  the  Amendments  of  the  Consti- 
tution, this  court  is  precluded  from  finding  any 
fact  not  agreed  to  by  the  parties  on  the  record. 
No  submission  to  the  court  on  a  statement  of 
facts  was  made.  It  was  a  trial  by  jury,  in 
which  certain  admissions,  made  by  the  parties, 
were  the  evidence.  The  jury  were  not  only 
competent,  but  were  bound  to  draw  from  that 
evidence  every  inference  which,  in  their  judg- 
ment, exercised  according  to  the  rules  of  law, 
it  would  warrant.  The  Circuit  Court  took  from 
the  jury  the  power  to  draw  any  inferences 
from  the  admissions  made  by  the  parties,  and 
decided  the  case  for  the  defendant.  This  course 
can  be  justified  here,  if  at  all,  only  by  its  ap- 
pearing that  upon  the  facts  agreed,  and  all 
such  inferences  of  fact  favorable  to  the  plain- 
tiff's case,  as  the  jury  might  have  been  war- 
ranted in  drawing  from  those  admissions,  the 
law  was  with  the  defendant.  Otherwise,  the 
plaintiff  would  be  deprived  of  the  benefit  of  his 
trial  by  ju^y,  by  whom,  for  aught  we  can  know, 
those  inferences  favorable  to  his  case  would 
have  been  drawn. 

The  material  facts  agreed,  bearing  on  this 
part  of  the  case,  are,  that  Dr.  Emerson,  the 
plaintiff's  master,  resided  about  two  years  at 
the  military  post  of  Fort  Snelling,  being  a  sur- 
geon in  the  Army  of  the  United  States,  his 
domieil  of  origin  being  unknown;  and  what, 
if  anj^hing,  he  had  done,  to  preserve  or  change 
idB  domieil  prior  to  his  residence  at  Rock 
Island,  being  also  unknown. 

Now,  it  is  true,  that  under  some  circum- 
stances the  residence  of  a  military  officer  at  a 
particular  place,  in  the  discharge  of  his  official 
duties  does  not  amount  to  the  acquisition  of  a 
technical  domieil.  But  it  cannot  be  affirmed, 
with  correctness,  that  it  never  does.  There  be- 
ing actual  reeidenoe,  and  this  being  presump- 
tive evidence  of  domieil,  all  the  circumstances 
S97*]  *of  the  case  must  be  considered,  before 
a  legal  conclusion  can  be  reached,  that  his  place 
of  residence  is  not  his  domieil.  If  a  military 
officer,  stationed  at  a  particular  post,  should 
entertain  an  exception  that  his  residence  there 
would  be  indefinitely  protracted,  and  in  conse- 
quence should  remove  his  family  to  the  place 
where  his  duties  were  to  be  discharged,  form  a 
permanent  domestic  establishment  there,  ezer- 
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cise  there  the  eivil  rights  and  disohargs  the  erril 
duties  of  an  inhabitant,  while  he  did  no  act  and 
manifested  no  intent  to  have  a  domieil  else- 
where, I  think  no  one  would  say  that  the  mere 
fact  that  he  was  himself  liable  to  be  called  away 
by  the  orders  of  the  Government  would  prevent 
his  acquisition  of  a  technical  domieil  at  the 
place  of  the  residence  of  himself  and  his 
family.  In  other  words,  I  do  not  think  a 
military  officer  incapable  of  acquiring  a  domieil. 
Bruce  v.  Bruce,  2  Bos.  &.  P.  230;  Monroe  ▼. 
Douglas,  6  Madd.  Ch.  370.  This  being  so,  this 
cose  stands  thus :  there  was  evidence  l^fore  the 
jury  that  Emerson  resided  about  two  years  at 
Fort  Snelling,  in  the  Territory  of  Wisconsin. 
This  may  or  may  not  have  been  with  such  in- 
tent as  to  make  it  his  technical  domieil.  The 
presumption  is  that  it  was.  It  is  so  laid  down 
by  this  court  in  Ennis  v.  Smith,  14  How.  400, 
and  the  authorities  in  support  of  the  position 
are  there  referred  to.  His  intent  was  a 
question  of  fact  for  the  jury.  Fitchburg  v. 
Winchendon,  4  Cush.  190. 

The  case  was  taken  from  the  jury.  If  they 
had  power  to  find  that  the  presumption  of  the 
necessary  intent  had  not  been  rebutted,  we 
cannot  say,  on  this  record,  that  Emerson  had 
not  his  technical  domieil  at  Fort  Snelling. 
But,  for  reasons  which  I  shall  now  proceed  to 
give,  I  do  not  deem  it  necessary  in  this  case  to 
determine  the  question  of  the  technical  domieil 
of  Dr.  Emerson. 

It  must  be  admitted  that  the  inquiry  wbeth> 
er  the  law  of  a  particular  country  has  right* 
fully  fixed  the  status  of  a  person,  so  that  in  ac- 
cordance with  the  principles  of  international 
law  that  status  should  be  recognized  in  other 
jurisdictions,  ordinarily  depends  on  the  ques- 
tion whether  the  person  was  domiciled  in  the 
country  whoee  laws  are  asserted  to  have  fixed 
his  status.  But,  in  the  United  States,  ques- 
tions of  this  kind  may  arise,  where  an  attempt 
to  decide  solely  with  reference  to  technical 
domieil,  tested  by  the  rules  which  are  applica- 
ble to  changes  of  places  of  abode  from  one 
country  to  another,  would  not  be  consistent 
with  sound  principles.  And  in  my  judgment, 
this  is  one  of  those  cases. 

The  residence  of  the  plaintiff,  who  was  taken 
by  his  master.  Dr.  Emerson,  as  a  slave,  from 
Missouri,  to  the  State  of  Illinois,  and  thence  to 
the  Territory  of  Wisconsin,  must  be  deemed  to 
*have  been  for  the  time  being,  and  imtil  [*5t6 
he  asserted  his  own  separate  intention,  the 
same  as  the  residence  of  his  master;  and  the 
inquiry,  whether  the  personal  statutes  of  the 
Territory  .  were  rightfully  extended  over  the 
plaintiff,  and  ought,  in  accordance  with  the 
rules  of  international  law,  to  be  allowed  to  fix 
his  status,  must  depend  upon  the  circumstances 
under  which  Dr.  Emerson  went  into  that  Terri- 
tory, and  remained  there ;  and  upon  the  further 
question,  whether  anything  was  there  right- 
fully done  by  the  plaintiff  to  cause  those 
personal  statutes  to  operate,  on  him. 

Dr.  Emerson  was  an  officer  in  the  Army  of 
the  United  States.  He  went  into  the  Territory 
to  discharge  bis  duty  to  the  United  States.  Ths 
place  was  out  of  the  jurisdiction  of  any  partit- 
ular  State,  and  within  the  exclusive  jurisdidioa 
of  the  United  States.  It  does  not  appear  wber* 
the  domieil  of  origin  of  Dr.  Emerson  was,  nor 
whether  or  not  he  had  losMt,  and  gained  an- 
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other  domicil,  nor  of  what  particular  State, 
if  any,  he  was  a  citizen. 

On  what  ground  can  it  be  denied  tlmt  all 
valid  laws  of  the  United  States,  Con.stilution- 
ally  enacted  by  Congress  for  the  government 
of  the  Territory,  rightfully  extended  over  an 
officer  of  the  United  States  ;ind  liis  servant  who 
went  into  the  Territory  to  remain  there  for  an 
indefinite  length  of  time,  to  take  part  in  its 
ciTil  or  military  affairs?  They  were  not 
foreigners,  coming  from  abroad.  Dr.  Emerson 
was  a  citizen  of  the  country  which  had  ex- 
clusive jurisdiction  over  the  Territory;  and  not 
only  a  citizen,  but  he  went  there  in  a  public 
capacity,  in  the  service  of  the  same  sovereignty 
which  made  the  laws.  Whatever  those  laws 
might  be,  whether  of  the  kind  denominated 
perHonal  statutes,  or  not,  so  far  as  they  were 
intended  by  the  legislative  will,  constitutional- 
ly expressed,  to  operate  on  him  and  his  servant, 
and  on  the  relations  between  them,  they  had 
a  rightful  operation,  and  no  other  State  or 
country  can  refuse  to  allow  that  those  laws 
miglit  rightfully  operate  on  the  plaintiff  and  his 
servant,  because  such  a  refusal  would  be  a  de- 
nial that  the  United  States  could,  b^  laws 
constitutionally  enacted,  govern  their  own 
servants,  residing  on  their  own  territory,  over 
which  the  United  States  had  the  exclusive  con- 
trol, and  in  respect  to  which  they  are  an  in- 
dependent sovereign  power.  Whether  the  laws 
now  in  question  were  constitutionally  enacted, 
I  repeat  once  more,  is  a  separate  question. 
But,  assuming  that  they  were,  and  that  they 
operated  directly  on  the  status  of  the  plaintiff, 
I  consider  that  no  other  State  or  country 
could  question  the  rightful  power  of  the  United 
States  so  to  legislate,  or,  consistently  with  the 
settled  rules  of  international  law,  could  refuse 
599*]  to  recognize  the  effects  *of  such  legis- 
lation upon  the  status  of  their  officers  and  serv- 
ants, as  valid  everywhere. 

This  alone  would,  in  my  apprehension,  be 
sufTicient  to  decide  this  question. 

But  there  are  other  facts  stated  on  the  record 
which  should  not  be  passed  over.  It  is  agreed 
that  in  the  year  1836,  the  plaintiff,  while  re- 
siding in  the  Territory,  was  married,  with  the 
consent  of  Dr.  Emerson,  to  Harriet,  named  in 
the  declaration  as  life  wife,  and  that  Eliza  and 
Lizzie  were  the  children  of  that  marriage,  the 
first  named  having  been  bom  on  the  Mississippi 
River,  north  of  the  line  of  Missouri,  and  the 
other  having  been  born  after  their  return  to 
Missouri.  And  the  inquiry  is,  whether,  after 
the  marriage  of  the  plaintiff  in  the  Territory, 
with  the  consent  of  Dr.  Emerson,  any  other 
State  or  country  can,  consistently  with  the 
settled  rules  of  international  law,  refuse  to  rec- 
ognize and  treat  him  as  a  free  man,  when  suing 
for  the  liberty  of  himself,  bis  wife,  and  the 
children  of  that  marriage.  It  is  in  reference  to 
his  status,  as  viewed  in  other  States  and 
countries,  that  the  contract  of  marriage  and 
the  birth  of  children  becomes  strictly  ma- 
terial. At  the  same  time,  it  is  proper  to  ob- 
serve that  the  female  to  whom  he  was  mar- 
ried having  been  taken  to  the  same  military 
post  of  Fort  Snelling  as  a  slave,  and  Dr.  Emer- 
son claiming  also  to  be  her  master  at  the  time 
of  her  marriage,  her  status,  and  that  of  the 
children  of  the  marriage,  are  also  affected  by 
the  same  consideration. 

If  the  laws  of  Congress  soveminff  the  Ttiri- 
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tory  of  Wisconsin  were  constitutional  and  val- 
id laws,  there  can  be  no  doubt  these  parties 
were  capable  of  contracting  a  lawful  marriage, 
attended  with  all  the  usual  civil  rights  and  oli- 
ligations  of  that  condition.  In  that  Territoiy 
they  were  absolutely  free  persons,  having  full 
capacity  to  enter  into  the  civil  contract  of  mar- 
riage. 

It  is  a  principle  of  international  law,  settled 
beyond  controversy  in  England  and  America, 
that  a  marriage,  valid  by  the  law  of  the  place 
where  it  was  contracted,  and  not  in  fraud  of 
the  law  of  any  other  place,  is  valid  every- 
where: and  that  no  technical  domicil  at  the 
place  of  the  contract  is  necessary  to  make  it 
so.  See  Bishop  on  Mar.  and  Div.  125-120, 
where  the  cases  are  collected. 

If,  in  Missouri,  the  plaintiff  were  held  to  be 
a  slave,  the  validity  and  operation  of  his  con- 
tract of  marriage  must  be  denied.  He  can 
have  no  legal  rights;  of  course,  not  those  of  a 
husband  and  father.  And  the  same  is  true  of 
his  wife  and  children.  The  denial  of  his  rights 
is  the  denial  of  theirs.  So  that,  though  law- 
fully married  in  the  Territory,  when  they  came 
i  out  of  it,  into  the  State  of  Missouri,  they  were 
no  longer  'husband  and  wife;  and  a  [*600 
child  of  that  lawful  .narriage,  though  born 
under  the  same  dominion  where  its  parents 
contracted  a  lawful  marriage,  is  not  the  fruit 
of  that  marriage,  nor  the  child  of  its  father,  but 
subject  to  the  maxim,  partus  sequitur  ventrem. 

It  must  be  borne  in  mind  that  in  this  case 
there  is  no  ground  for  the  inquiry,  whether  it 
be  the  will  of  the  State  of  Missouri  not  to  rec- 
ognize the  validity  of  the  marriage  of  a  fugitive 
slave,  who  escapes  into  a  State  or  country 
where  slavery  is  not  allowed,  and  there  con- 
tracts a  marriage;  or  the  validity  of  such  a 
marriage,  where  the  master,  being  a  citizen  of 
the  State  of  Missouri,  voluntarily  goes  with  his 
slave  in  itinere,  into  a  State  or  country  which 
does  not  permit  slavery  to  exist,  and  the  slave 
there  contracts  marriage  without  the  consent  of 
his  master;  for  in  this  case,  it  is  agreed,  Dr. 
Emerson  did  consent;  and  no  further  question 
can  arise  concerning  his  rights,  so  far  as  their 
assertion  is  inconsistent  with  the  validity  of 
the  marriage.  Nor  do  I  know  of  any  groiind 
for  the  assertion  that  this  marriage  was  in 
fraud  of  any  law  of  Missouri.  It  has  been  held 
by  this  court,  that  a  bequest  of  property  by  a 
master  to  his  slave,  by  necessary  implication 
entitles  the  slave  to  his  freedom;  because,  only 
as  a  freeman  could  he  take  and  hold  the  be- 
quest. Legrand  v.  Darnall,  2  Pet.  664.  It  has 
also  been  held,  that  when  a  master  goes  with 
his  slave  to  reside  for  an  indefinite  period  in  a 
State  where  slavery  is  not  tolerated,  this 
operates  as  an  act  of  manumission;  because  it 
is  sufficiently  expressive  of  the  consent  of  the 
master  that  the  slave  should  be  free.  2  Marsh. 
Ky.  470;  14  Mart.  Ia.  401. 

What,  then,  shall  we  say  of  the  consent  of 
the  master,  that  the  slave  may  contract  a  law- 
ful marriage  attended  with  all  the  civil  rights 
and  duties  which  belong  to  that  relation;  that 
he  may  enter  into  a  relation  which  none  but  a 
free  man  can  assume — a  relation  which  in- 
volves not  only  the  rights  and  duties  of  the 
slave,  but  those  of  the  other  party  to  the  con- 
tract, and  of  their  descendants  to  the  remotest 
generation?  In  my  judgment,  there  can  be  no 
iqore  effectugl  ab^qdonment  of  the  legal  rights 
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of  a  master  over  his  slave,  than  by  the  consent 
of  the  master  that  the  slave  should  enter  into 
a  contract  of  marriage,  in  a  free  State,  attend- 
ed by  all  the  civil  rights  and  obligations  which 
belong  to  that  condition. 

And  any  claim  by  Dr.  Kmerson,  or  anyone 
claiming  under  him,  the  efl'pct  of  which  is  to 
deny  the  validity  of  this  marriage,  and  the 
lawful  paternity  of  the  children  born  from  it, 
wherever  asserted,  is,  in  my  judgment,  a  claim 
inconsistent  with  good  faith  and  sound  reason, 
as  well  OB  with  the  rules  of  international  law. 
And  I  go  further:  in  my  opinion,  a  law  of  the 
•  01*]  State  *of  Missouri,  which  should  thus 
annul  a  marriage,  lawfully  contracted  by  these 
parties  while  resident  in  Wisconsin,  not  in 
fraud  of  any  law  of  Missouri,  or  of  any  right 
of  Dr.  Emerson,  who  consented  thereto,  would 
be  a  law  impairing  the  obligation  of  a  contract, 
and  within  the  prohibition  of  the  Constitu- 
tion of  the  United  SUtes.  See  4  Wheat.  629, 
696,  696. 

To  avoid  misapprehension  on  this  important 
and  difficult  subject,  I  will  state,  distinctly,  the 
conclusions  at  which  I  have  arrived.    They  are : 

First.  The  rules  of  international  law  respect- 
ing the  emancipation  of  slaves,  by  the  rightful 
operation  of  the  laws  of  another  State  or  coun- 
try upon  the  status  of  the  slave,  while  resident 
in  such  foreign  State  or  country,  are  part  of 
the  common  law  of  Missouri,  and  have  not  been 
abrogated  by  any  statute  law  of  that  State. 

Second.  The  laws  of  the  United  States,  con- 
stitutionally enacted,  which  operated  directly 
on  and  changed  the  status  of  a  slave  coming  in- 
to the  Territory  of  Wisconsin  with  his  master, 
who  went  thither  to  reside  for  an  indefinite 
length  of  time,  in  the  performance  of  his  duties 
as  an  officer  of  the  United  States,  had  a  right- 
ful operation  on  the  status  of  the  slave,  and 
it  is  in  conformity  with  the  rules  of  inter- 
national law  that  this  change  of  status  should 
be  recognized  everywhere. 

Third.  The  laws  of  the  United  States,  in  op- 
eration in  the  Territory  of  Wisconsin  at  the 
time  of  the  plaintiff's  residence  there,  did  act 
directly  on  the  status  of  the  plaintiff,  and 
change  his  status  to  that  of  a  free  man. 

Fourth.  The  plaintiff  and  bis  wife  were 
capable  of  contracting,  and,  with  the  consent 
of  Dr.  Emerson,  did  contract  a  marriage  in 
that  Territory,  valid  under  its  laws;  and  the 
validity  of  this  marriage  cannot  be  questioned 
in  Missouri,  save  by  showing  that  it  was  in 
fraud  of  the  laws  of  that  State,  or  of  some 
right  derived  from  them;  which  cannot  be 
shown  in  this  case,  because  the  master  consent- 
ed to  it. 

Fifth.  That  the  consent  of  the  master  that 
his  slave,  residing  in  a  country  which  does  not 
tolerate  slavery,  may  enter  into  a  lawful  con- 
tract of  marriage,  attended  with  the  civil 
rights  and  duties  which  belong  to  that  con- 
dition, is  an  effectual  act  of  emancipation.  And 
the  law  does  not  enable  Dr.  Emerson,  or  any- 
one claiming  under  him,  to  assert  a  title  to  the 
married  persons  as  slaves,  and  thus  destroy  the 
obligation  of  the  contract  of  marriage,  and 
bastardize  their  issue,  and  reduce  them  to 
slavery. 

But  it  is  insisted  that  the  Supreme  Court  of 
Missouri  has  settled  this  case  by  its  decision  in 
Scott  V.  Emerson,  15  Mo.  576;  and  that  this  de- 
402  >]  cision  is  in  conformity  *with  the  weight 
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of  authority  elsewhere,  and  with  sound  princi- 
ples. If  the  Supreme  Court  of  Missouri  had 
placed  its  decision  on  the  ground  that  it  ap> 
peared  Dr.  Emerson  never  became  domiciled  m 
the  Territory,  and  so  its  laws  could  not  right- 
fully operate  on  him  and  his  slave;  and  the 
facts  that  he  went  there  to  reside  indefinitely, 
as  an  ofiicer  of  the  United  States,  and  that 
the  plaintiff  was  lawfully  married  there,  with 
Dr.  Emerson's  consent,  were  left  out  of  view, 
the  decision  would  find  support  in  other  case*, 
and  I  might  not  be  prepared  to  deny  its  correct- 
ness. But  the  decision  is  not  rested  on  this 
ground.  The  domicil  of  Dr.  Emerson  in  that 
Territory  is  not  questioned  in  that  decision: 
and  it  is  placed  on  a  broad  denial,  of  the  opera- 
tion, in  Missouri,  of  the  law  of  any  foreign 
State  or  country,  upon  the  status  of  a  slave, 
going  with  his  master  from  Missouri  into  audi 
foreign  State  or  country,  even  though  they  went 
thither  to  become,  and  actually  be^me,  perma- 
nent inhabitants  of  such  foreign  State  or  coun- 
try, the  laws  whereof  acted  directly  on  the 
status  of  the  slave,  and  changed  bis  statiu  to 
that  of  a  freeman. 

To  the  correctness  of  such  a  detision  I  can- 
not assent.  In  my  judgment,  the  opinion  of  the 
majority  of  the  court  in  that  case  ia  in  con- 
flict with  its  previous  decisions,  with  a  g^reat 
weight  of  judicial  authority  in  other  slavehold- 
ing  States,  and  with  fundamental  principles  of 
private  international  law.  Mr.  Qiief  Justice 
Gamble  in  his  dissenting  opinion  in  that  case, 
said: 

"I  regard  the  question  as  conclusively  set- 
tled by  repeated  adjudications  of  this  court; 
and  if  I  doubted  or  denied  the  propriety  of 
those  decisions,  I  would  not  feel  myself  any 
more  at  liberty  to  overturn  them,  than  I  would 
any  other  series  of  decisions' by  which  tbe  law 
upon  any  other  question  had  been  settled. 
There  is  with  me  nothing  in  the  law  of  slavery 
which  distinguishes  it  from  the  law  on  any 
other  subject,  or  allows  any  more  accommoda- 
tion to  the  temporary  excitements  which 
have  gathered  aroimd  it.  .  .  .  Bat  in 
the  midst  of  all  such  excitement,  it  is  proper 
that  the  judicial  mind,  calm  and  self-balanced, 
should  adhere  to  principles  established  when 
there  was  no  feeling  to  dyiturb  the  view  of  the 
legal  questions  upon  whicn  the  rights  of  parties 
depend." 

"In  this  State,  it  has  been  recognized  from 
the  beginning  of  the  government  as  a  correct 
position  in  law,  that  the  master  who  takes  his 
slave  to  reside  in  a  State  or  Territory  where 
slavery  is  prohibited,  thereby  emancipata  his 
slave.''  Whinney  v.  Whitesides,  1  Mo.  473;  Le 
Orange  v.  Chouteau,  2  Mo.  20;  Milley  v.  Snuth, 
2  Mo.  36;  Ralph  v.  Duncan,  3  Mo.  194;  Julia  v. 
McKinney,  3  Mo.  270;  Nat  v.  Ruddle,  i  Mo. 
400;  Rachel  v.  Walker,  4  Mo.  360;  Wilson  ▼■ 
Melvin,  4  Mo.  692. 

'Chief  Justice  Gamble  has  also  exam-  ['SOS 
ined  the  decisions  of  the  courts  of  other  States 
in  which  slavery  is  established,  and  finds  them 
in  accordance  with  these  preceding  decisions  of 
the  Supreme  Court  of  Missouri  to  which  be 
refers. 

It  would  be  a  useless  parade  of  learning  for 
me  to  go  over  the  ground  which  he  has  so 
fully  and  ably  occupied. 

But  it  is  further  insisted  we  are  bound  to 
follow  this  decision.    I  do  not  think  f     Tn 
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thia  case,  it  is  to  be  determined  what  laws  of 
tlie  United  States  were  in  operation  in  the 
Territory  of  Wisconsin,  and  what  was  their 
effect  on  the  status  of  the  plaintiff.    Could  the 

Slaintiff  contract  a  lawful  marriage  there? 
loes  any  law  of  the  State  of  Missouri  impair 
the  obligation  of  that  contract  of  marriage,  de- 
stroy bis  rights  as  a  husband,  bastardize  the 
use  of  marriage,  and  reduce  them  to  a  state  of 
slavery  ? 

The  questions  which  arise  exclusively  under 
the  Constitution  and  laws  of  the  United  States, 
this  court,  under  the  Constitution  and  laws  of 
the  United  States,  has  the  rightful  authority 
finally  to  decide.  And  if  we  look  beyond  these 
questions,  we  come  to  the  consideration  wheth- 
er the  rules  of  international  law,  which  are 
part  of  the  laws  of  Missouri  until  displaced  by 
some  statute  not  alleged  to  exist,  do  or  do  not 
require  the  status  of  the  plaintiff,  as  fixed  by 
the  laws  of  the  Territory  of  Wisconsin,  to  be 
recognized  in  Missouri.  Upon  such  a  question, 
not  depending  on  any  statute  or  local  usage, 
but  on  principles  of  universal  jurisprudence,  this 
court  has  repeatedly  asserted  it  could  not  hold 
itself  bound  by  the  decisions  of  State  Courts, 
however  great  respect  might  be  felt  for  their 
learning,  ability,  and  impartiality.  See  Swift 
V.  Tyson,  16  Pet.  1;  Carpenter  v.  The  Provi- 
dence Ins.  Co.  16  Pet.  495;  Foxcroft  v.  Mallet,  4 
How.  363;  Bo  wan  v.  Runnels,  5  How.  134. 

Some  reliance  has  been  placed  on  the  fact 
that  the  decision  in  the  Supreme  Court  of  Mis- 
soori  was  between  these  parties,  and  the  suit 
there  was  abandoned  to  obtain  another  trial  in 
the  courts  of  the  United  States. 

In  Homer  v.  Brown,  16  How.  354,  thia  court 
made  a  decision  upon  the  construction  of  a  de- 
vise of  lands,  in  direct  opposition  to  the  unani- 
mous opinion  of  ^he  Supreme  Court  of  Massa- 
chusetts, between  the  same  parties,  respecting 
the  same  subject  matter — ^the  claimant  having 
become  nonsuit  in  the  State  Court,  in  order  to 
bring  his  action  in  the  Circuit  Court  of  the 
United  States.  I  did  not  sit  in  that  case,  hav- 
ing been  of  counsel  for  one  of  the  parties  while 
at  the  bar;  but,  on  examining  the  report  of  the 
argument  of  the  counsel  for  the  plaintiff  in  er- 
ror, I  find  they  made  the  point,  that  this  court 
ought  to  give  effect  to  the  construction  put 
604*]  upon  by  the  will  by  the  State  'Court, 
to  the  end  that  rights  respecting  lands  may 
be  governed  by  one  law,  and  that  the  law  of 
the  place  where  the  lands  are  situated;  that 
they  referred  to  the  state  decision  of  the  case, 
reported  in  3  Cushing,  390,  and  to  many  de- 
cisions of  this  court.  But  this  court  does  not 
seem  to  have  considered  the  point  of  sufficient 
importance  to  notice  it  in  tneir  opinions.  In 
Millar  v.  Austin,  13  How.  218,  an  action  was 
brought  by  the  indorsee  of  a  written  promise. 
The  question  was,  whether  it  was  negotiable 
under  a  statute  of  Ohio.  The  Supreme  Court 
of  that  State  having  decided  it  was  not  negoti- 
able, the  plaintiff  became  nonsuit,  and  brought 
his  action  in  the  Circuit  Court  of  the  United 
States.  The  decision  of  the  Supreme  Court  of 
the  State,  reported  in  4  Ves.  L.  J.  627,  was  re- 
lied on.  This  court  unanimously  held  the  paper 
to  be  negotiable. 

When  the  decisions  of  the  highest  court  of  a 
State  are  directly  in  conflict  with  each  other, 
it  has  been  repeatedly  held,  here,  that  the  last 
decision  is  not  necessarily  to  be  taken  as  the 
15  li.  ed. 


rule.  State  Bank  ▼.  Knoop,  16  How.  369;  Pease 
V.  Peck,  18  How.  699. 

To  these  considerations  I  desiire  to  add,  that 
it  was  not  made  known  to  the  Supreme  Court 
of  Missouri,  so  far  as  appears,  that  the  plain- 
tiff was  married  in  Wisconsin  with  the  consent 
of  Dr.  Emerson,  and  it  is  not  made  known  to 
us  that  Dr.  Emerson  was  a  citizen  of  Missouri, 
a  fact  to  which  that  court  seem  to  have  at- 
tached much  importance. 

Sitting  here  to  administer  the  law  between 
these  parties,  I  do  not  feel  at  liberty  to  sur- 
render my  own  convictions  of  what  the  law 
requires,  to  the  authority  of  the  decision  in  15 
Missouri  Reports. 

I  have  thus  far  assumed,  merely  for  the  pur- 
pose of  the  argument,  that  the  laws  of  the 
United  States,  respecting  slavery  in  this  Terri- 
tory, were  Constitutionally  enacted  by  Con- 
gress. It  remains  to  inquire  whether  they  are 
constitutional  and  binding  laws. 

In  the  ar^ment  of  this  part  of  the  case  at 
bar,  it  was  justly  considered  by  all  the  counsel 
to  be  necessary  to  ascertain  the  source  of  the 
power  of  Congress  over  the  Territory  belonging 
to  the  United  States.  Until  this  is  ascertained, 
it  is  not  possible  to  determine  the  extent  of 
that  power.  On  the  one  side  it  was  maintained 
that  the  Constitution  contains  no  express  grant 
of  power  to  organize  and  govern  what  is  known 
to  the  laws  of  the  United  States  as  a  Territory. 
That  whatever  power  of  this  kind  exists,  is  de- 
rived by  implication  from  the  capacity  of  the 
United  States  to  hold  and  acquire  territory 
out  of  the  limits  of  any  State,  and  the  neces- 
sity for  its  having  some  government. 

*0n  the  other  side  it  was  insisted  that  [*605 
the  Constitution  has  not  failed  to  make  an  ex- 
press provision  for  this  end,  and  that  it  is 
found  m  the  3d  Section  of  the  4th  Article  of 
the  Constitution. 

To  determine  which  of  these  is  the  correct 
view,  it  is  needful  to  advert  to  some  facts  re- 
specting this  subject,  which  existed  when  the 
Constitution  was  framed  and  adopted.  It  will 
be  found  that  these  facts  not  only  shed  much 
light  on  the  question,  whether  the  framers  of 
the  Constitution  omitted  to  make  a  provision 
concerning  the  power  of  Congress  to  organize 
and  govern  Territories,  but  they  will  also  aid 
in  the  construction  of  any  provision  which  may 
have  been  made  respecting  this  subject. 

Under  the  Confederation,  the  unsettled  terri- 
tory within  the  limits  of  the  United  States  had 
been  a  subject  of  deep  interest.  Some  of  the 
States  insisted  that  these  lands  were  within 
their  chartered  boundaries,  and  that  they  had 
succeeded  to  the  title  of  the  Crown  to  the  soil. 
On  the  other  hand,  it  was  argued  that  the 
vacant  lands  had  been  acquired  by  the  United 
States,  by  the  war  carried  on  by  them  under 
a  common  government  and  for  the  common 
interest. 

This  dispute  was  further  complicated  by  un- 
settled questions  of  boundary  among  several 
States.  It  not  only  delayed  the  accession  of 
Maryland  to  the  Confederation,  but  at  one  time 
seriously  threatened  its  existence.  6  Jour,  of 
Cong.  208,  442.  Under  the  pressure  of  these 
circumstances,  Congress  earnestly  recommended 
to  the  several  States  a  cession  of  their  claims 
and  rights  to  the  United  States.  6  Jour,  of 
Cong.  442.  And  before  the  Constitution  was 
framed,  it  had  been  begun.    That    by    New 
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York  Imd  been  made  on  the  Ist  day  of  March, 
1781 ;  that  of  Virginia  on  the  1st  day  of  March, 
1784;  that  of  Massachusetts  on  the  19th  day 
of  April,  178S,  that  of  Connecticut  on  tite  14th 
day  of  September,  1786;  that  of  South  Caro- 
lina on  the  8th  day  of  August,  1787,  while  the 
convention  for  framing  the  Constitution  was  in 
session. 

It  is  very  material  to  observe,  in  this  connec- 
tion, that  each  of  these  Acts  cedes,  in  terms, 
to  the  United  States,  as  well  the  jurisdiction 
as  the  soil. 

It  is  also  equally  important  to  note  that, 
when  the  Constitution  was  framed  and  adopt- 
ed, this  plan  of  vesting  in  the  United  States, 
for  the  common  good,  the  great  tracts  of  un- 
granted  lands  claimed  by  the  several  States,  in 
which  so  deep  an  interest  was  felt,  was  yet  in- 
complete. It  remained  for  North  Carolina  and 
Oeorgia  to  cede  their  extensive  and  valuable 
claims.  These  were  made,  by  North  Carolina 
on  the  25th  day  of  February,  1790,  and  by 
«oe*]  Georgia  on  the  24th  day  of  April,  *1802. 
The  terms  of  these  last  mentioned  cessions  will 
liereafter  be  noticed  in  another  connection;  but 
I  observe  here  that  each  Of  them  distinctly 
shows,  upon  its  face,  that  they  were  not  only 
in  execution  of  the  general  plan  proposed  by 
the  Congress  of  the  Confederation,  but  of  a 
formed  purpose  of  each  of  tlu'sc  States,  exist- 
ing when  the  assent  of  their  respective  people 
was  given  to  the  Constitution  of  the  United 
States. 

It  appears,  then,  that  when  the  Federal  Con- 
stitution was  framed,  and  presented  to  the 
people  of  the  several  States  for  their  considera- 
tion, the  unsettled  territory  was  viewed  as 
justly  applicable  to  the  common  benefit,  so  far 
as  it  then  bad  or  might  attain  thereafter  a  pe- 
cuniary value;  and  so  far  as  it  might  become 
the  seat  of  new  States,  to  be  admitted  into  the 
Union  upon  an  equal  footing  with  the  original 
States.  And  also  that  the  relations  of  the 
United  States  to  that  unsettled  territory  were 
of  different  kinds.  The  titles  of  the  States  of 
New  York,  Virginia,  Massachusetts,  Connecti- 
cut, and  South  Carolina,  as  well  of  soil  as  of 
jurisdiction,  had  been  transferred  to  the  United 
States.  North  Carolina  and  Georgia  had  not 
actually  made  transfers,  but  a  confident  expec- 
tation, founded  on  their  appreciation  of  the 
justice  of  the  general  claim,  and  fully  justified 
by  the  results,  was  entertained,  that  these 
cessions  would  be  made.  The  Ordinance  of  1787 
had  made  provision  for  the  temporary  govern- 
ment of  so  much  of  the  territory,  actually  ced- 
ed, as  lay  northwest  of  the  River  Ohio. 

But  it  must  have  been  apparent,  both  to  the 
framers  of  the  Constitution  and  the  people  of 
the  several  States  who  were  to  act  upon  it,  that 
the  government  thus  provided  for  could  not 
continue,  unless  the  Constitution  should  confer 
on  the  United  States  the  necessary  powers  to 
continue  it.  That  temporary  government,  under 
the  Ordinance,  was  to  ronsist  of  certain  ofliccre, 
to  be  appointed  by  and  responsible  to  the  Con- 
gress of  the  Confederation;  their  powers  had 
been  conferred  and  defined  by  the  ordinance. 
So  far  as  it  provided  for  the  temporary  gov- 


em.ment  of  the  Territory,  it  was  an  ordinary 
Act  of  legislation,  deriving  its  force  from  the 
legislative  power  of  Congress,  and  depending 
for  its  vitality  upon  the  continuance  of  that 
legislative  power.  But  the  officers  to  be  ap- 
pointed for  the  Northwestern  Territory,  after 
the  adoption  of  the  Constitution,  must  neces- 
sarily be  officers  of  the  United  States,  and 
not  of  the  Congress  of  the  Confederation;  ap- 
pointed and  commissioned  by  the  President,  and 
exercising  powers  derived  from  the  United 
States  under  the  Constitution. 

Such  was  the  relation  between  the  United 
States  and  the  Northwestern  Territory,  which 
all  reflecting  men  must  have  foreseen  would 
exist,  when  the  government  created  by  the 
'Constitution  should  supersede  that  of  [*607 
the  Confederation.  That  if  the  new  govemuent 
should  be  without  power  to  govern  this  Terri- 
tory, it  could  not  appoint  and  commission  of- 
ficers, and  send  them  into  the  Territory,  to 
exercise  their  legislative,  judicial  and  executive 
power;  and  that  this  Territory,  which  was  even 
then  foreseen  to  be  so  important,  both  political- 
ly and  financially,  to  all  the  existing  States, 
must  be  left  not  only  without  the  control  of 
the  General  Government,  in  respect  to  its  fu- 
ture political  relations  to  the  rest  of  the  States, 
but  absolutely  without  any  government,  save 
what  its  inhabitants,  acting  m  their  primary 
capacity,  might  from  time  to  time  create  for 
themselves. 

But  this  Northwestern  Territory  was  not  the 
only  Territory,  the  soil  and  jurisdiction  where- 
of were  then  understood  to  have  been  ceded  to 
the  United  States.  The  cession  by  South  Caro- 
lina, made  in  August,  1787,  was  of  "all  thn 
territory  included  within  the  River  Mississippi, 
and  a  line  beginning  at  that  part  of  the  said 
river  which  is  intersected  by  the  southern 
boundary  of  North  CarolinU,  and  continuing 
along  the  said  boundary  line  until  it  intersects 
the  ridge  or  chain  of  mountains  which  divides 
the  Eastern  from  the  Western  waters ;  then  to 
be  continued  along  the  top  of  the  said  ridge  of 
mountains,  until  it  intersects  a  line  to  be  drawn 
due  west  from  the  head  of  the  southern  branch 
of  the  Tugaloo  River,  to  the  said  mountains; 
and  thence  to  run  a  due  west  course  to  the 
River  Mississippi." 

It  is  true  that  by  subsequent  expforations  it 
was  ascertained  that  the  source  of  the  Tugaloo 
River,  upon  which  the  title  of  South  Carolina 
depended,  was  so  fat'  to  the  northward,  that 
the  transfer  conveyed  only  a  narrow  slip  of 
land,  about  twelve  miles  wide,  lying  on  the  lop 
of  the  ridge  of  mountains,  and  extending  from 
the  northern  boundary  of  Oeorgia  to  the  south- 
ern boundary  of  North  Carolina.  But  thii 
was  a  discovery  made  long  after  the  cession, 
and  there  can  be  no  doubt  that  the  State  of 
South  Carolina,  in  making  the  cession,  and  the 
Congress  in  accepting  it,  viewed  it  as  a  trans- 
fer to  the  United  States  of  the  soil  and  juris- 
diction of  an  extensive  and  important  part  of 
the  unsettled  territory  ceded  by  the  Crown  of 
Great  Britain  by  the  Treaty  of  Peace,  though 
its  quantity  or  extent  then  remained  to  be 
ascertained.' 


1. — Note  by  Mr.  Justice  Ourtls.  This  statement 
that  some  territory  did  actimlly  pass  by  tbls  crsKioo, 
Is  taken  from  tbe  opinion  of  the  court,  dcilveied  by 
Ur.  Justice  Wayne,  in  the  case  of  Howard  v.   In- 

genoll,  jvported  io  18  How.  406.    U  Is  an  obscure 
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matter,  and,  on  some  examination  of  It,  I  have  b«n 
led  to  doubt  wlictlicr  iiny  territory  actually  paMrd 
by  this  ceiislon.  Hut  as  toe  fact  Is  not  Important  to 
the  argument,  I  have  not  tboagbt  it  nereMurv 
further  to  lavesttfcata  t^ 
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It  must  be  remembered  also,  as  has  been  al- 
ready stated,  that  not  only  was  there  a 
confident  expectation  entertained  by  the 
608*]  'other  States,  that  North  Carolina  and 
Georgia  would  complete  the  plan  already  so  far 
executed  by  New  York,  Virginia,  Massa- 
chusetts, Connecticut,  and  South  Carolina,  but 
that  the  opinion  was  in  no  small  degree  preva- 
lent, that  the  just  title  to  this  "back  country," 
as  it  was  termed,  had  vested  in  the  United 
States  by  the  Treaty  of  Peace,  and  could  not 
rightfully  be  claimed  by  any  individual  State. 
There  is  another  •consideration  applicable  to 
this  part  of  the  subject,  and  entitled,  in  my 
judgment,  to  great  weight. 

The  Congress  of  the  Confederation  had  as- 
sumed the  power  not  only  to  dispose  of  the 
lands  ceded,  but  to  institute  governments  and 
make  laws  for  their  inhabitants.  In  other 
words,  they  had  proceeded  to  act  under  the 
cession,  which,  as  we  have  seen,  was  as  well  of 
the  jurisdiction  as  of  the  soil.  This  Ordinance 
was  passed  on  the  I3th  of  July,  1787.  The 
Convention  for  framing  the  Constitution  was 
then  in  session  at  Philadelphia.  The  proof  is 
direct  and  decisive,  that  it  was  known  to  the 
Convention.*  It  is  equally  clear  that  it  was 
admitted  and  understood  not  to  be  within  the 
legitimate  powers  of  the  Confederation  to  pass 
this  Ordinance.  Jefferson's  Works,  VoL  IX. 
pp.  251,  276;  Federalist,  Nos.  38,  43. 

The  importance  of  conferring  on  the  new  gov- 
ernment regular  powers  commensurate  with 
tlie  objects  to  be  attained,  and  thus  avoiding 
the  alternative  of  a  failure  to  execute  the  trust 
assumed  by  the  acceptance  of  the  cessions  made  j 
and  expected,  or  its  execution  by  usurpation, 
could  scarcely  fail  to  be  perceived.  Tliat  it 
was  in  fact  perceived,  is  clearly  shown  by  the 
Federalist  (No.  38),  where  this  very  argument 
is  made  use  of  in  commendation  of  the  Consti- 
tution. Keeping  these  facts  in  view,  it  may 
confidently  be  asserted  that  there  is  very  strong 
reason  to  believe,  before  we  examine  the  Con- 
stitution itself,  that  the  necessity  for  a  compe- 
tent grant  of  power  to  hold,  dispose  of,  and 
govern  territory,  ceded  and  expected  to  be  ced- 
ed, could  not  have  escaped  the  attention  of 
those  who  framed  oi  adopted  the  Constitution; 
and  that  if  it  did  not  escape  their  attention,  it 
could  not  fail  to  be  adequately  provided  for. 

Any  other  conclusion  would  involve  the  as- 
8um)>tion  that  a  subject  of  the  gravest  national 
concern,  respecting  which  the  small  States  felt 
so  much  jealousy  that  it  had  been  almost  an 
insurmountable  obstacle  to  the  formation  of  the 
Confederation,  and  as  to  which  all  the  States 
had  deep  pecuniary  and  political  interests,  and 
which  had  been  so  recently  and  constantly 
600*]  aj^itated,  'was  nevertheless  overlooked; 
or  that  such  a  subject  was  not  overlooked,  but 
designedly  left  unprovided  for,  though  it°  was 
manifestly  a  subject  of  common  concern,  which 
belonged  to  the  care  of  the  General  Govern- 
ment, and  adequate,  provision  for  which  could 
not  fail  to  be  deemed  necessary  and  proper. 

The  admission  of  new  States,  to  be  framed 
out  of  the  ceded  territory,  early  attracted  the 
attention  of  the  Convention.    Among  the  reso- 

1. — It  nns  published  In  a  newspaper  at  Fhlladel- 

Fbia,  In  May,  and  a  copy  of  It  was  sent  by  U.  II. 
.ee  to  Gen.  Waahlneton,  on  the  15th  of  July.    See 
p.  261,  Cor.  of  Am.  Bev.  Vol.  IV«  and  WrItAlBS  of  ' 
n'ashlDKton,  Vol.  IX.  p.  174. 
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lutions  introduced  by  Mr.  Randolph,  on  the 
29th  of  May,  was  one  on  this  subject  (Res.  No. 
10,  5  Elliot,  128),  which,  having  been  affirmed 
in  Committee  of  the  Whole,  on  the  5th  of  June 
(6  Elliot,  156),  and  reported  to  the  Convention 
on  the  I3th  of  June  (5  Elliot,  190),  was 
referred  to  the  Committee  of  Detail,  to  prepare 
the  Constitution,  on  the  26th  of  July  (5  Elliot, 
376).  This  committee  reported  an  article  for 
the  admission  of  new  States  "lawfully  consti- 
tuted or  established."  Nothing  was  said  con- 
cerning the  power  of  Congress  to  prepare  or 
form  such  States.  This  omission  struck  Mr. 
Madison,  who,  on  the  18th  of  August  (6  iillliot, 
430),  moved  for  the  insertion  of  power  to  dis- 
pose of  the  unappropriated  lands  of  the  United 
States,  and  to  institute  temporary  governments 
for  new  States  arising  therein. 

On  the  29th  of  August  (5  Elliot,  492),  the 
report  of  the  committee  was  taken  up,  and  af- 
ter debate,  which  exhibited  great  diversity  of 
views  concerning  the  proper  mode  of  providing 
for  the  subject,  arising  out  of  the  supposed 
diversity  of  interests  of  the  large  and  small 
States,  and  between  those  which  had  and  those 
which  had  not  unsettled  territory,  but  no  differ- 
ence of  opinion  respecting  the  propriety  and 
necessity  of  some  adequate  provision  for  the 
subject,  Gouverneur  Morris  moved  the  clause 
as  it  stands  in  the  Constitution.  This  met  with 
general  approbation,  and  was  at  once  adopted. 
The  whole  section  is  as  follows: 

"New  States  may  be  admitted  by  the  Con- 
gress into  this  Union;  but  no  new  States  shall 
be  formed  or  erected  within  the  jurisdiction  of 
any  other  State,  nor  any  State  be  formed  by 
the  junction  of  two  or  more  States,  or  parts  of 
States,  without  the  consent  of  the  Legislatures 
of  the  States  concerned,  as  well  as  of  Congress. 

The  Congress  shall  have  power  to  dispose  of, 
and  make  all  needful  rules  and  regulations  re- 
specting the  territory  or  other  property  belong- 
ing to  the  United  States;  and  nothing  in  this 
Constitution  shall  be  so  construed  as  to  prej- 
udice any  claims  of  the  United  States  or  any 
particular  State." 

That  Congress  has  some  power  to  institute 
temporary  governments  over  the  Territory,  I 
believe  all  agree;  and,  if  it  be  admitted  that 
the  necessity  of  some  power  to  govern  the  Ter- 
ritory *of  the  United  States  could  not  ['6 10 
and  did  not  escape  the  attention  of  the  Conven- 
tion and  the  people,  and  the  necessity  is  so 
great  that,  in  the  absence  of  any  express  grant, 
it  is  strong  enough  to  raise  an  implication  of 
the  existence  of  that  power,  it  would  seem  to 
follow  that  it  is  also  strong  enough  to  afford 
material  aid  in  construing  an  express  grant  of 
power  respecting  that  Territory;  and  that  they 
who  maintain  the  existence  of  the  power,  with- 
out finding  any  words  at  all  in  which  it  is  con- 
veyed, should  be  willing  to  receive  a  reasonable 
interpretation  of  language  of  the  Constitution, 
manifestly  intended  to  relate  to  the  Territory, 
and  to  convey  to  Congress  some  authority  con- 
cerning it. 

It  would  seem,  also,  that  when  we  find  the 
subject  matter  of  the  growth  and  formation 
and  admission  of  new  States,  and  the  disposal 
of  the  Territory  for  these  ends,  were  under  con- 
sideration, and  that  some  provision  therefor 
was  expressly  made,  it  is  improbable  that  it 
would  be,  in  its  terms,  •  grossly  inadequate 
provision;  and  that  an  indispensably  necessary 
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power  to  institute  temporary  governments,  and 
to  legislate  for  the  inhabitants  of  the  Territory, 
was  passed  silently  by,  and  left  to  be  deduced 
from  the  necessity  of  the  case. 

In  the  argument  at  the  bar,  great  attention 
haa  been  paid  to  the  meaning  of  the  word 
"territory." 

Ordinarily,  when  the  territory  of  a  sovereign 
power  is  spoken  of,  it  refers  to  that  tract  of 
country  which  is  under  the  political  jurisdic- 
tion of  that  sovereign  power.  Thus  Chief  Jus- 
tice Marshall,  in  United  States  v.  Bevans,  3 
Wheat.  388,  says:  "What,  then,  is  the  extent 
of  jurisdiction  which  a  State  possesses!  We 
answer,  without  hesitation,  the  jurisdiction  of  a 
State  is  co-extensive  with  its  territory."  Ex- 
amples might  easily  be  multiplied  of  this  use 
of  the  word,  but  they  are  unnecessary,  because 
It  is  familiar.  But  the  word  "territory"  is  not 
used  in  this  broad  and  general  sense  in  this 
clause  of  the  Constitution. 

At  the  time  of  the  adoption  of  the  Constitu- 
tion, the  United  States  held  a  great  tract  of 
country  northwest  of  the  Ohio;  another  tract, 
then  of  unknown  extent,  ceded  by  South  Caro- 
lina; and  a  confident  expectation  was  then  en- 
tertained, and  afterwards  realized,  that  they 
then  were  or  would  become  the  owners  of 
other  great  tracts,  claimed  by  North  Carolina 
and  Georgia.  These  ceded  tracts  lay  within  the 
limits  of  the  United  States,  and  out  of  the 
limits  of  any  particular  State;  and  the  cessions 
embraced  the  civil  and  political  jurisdiction, 
and  so  much  of  the  soil  as  had  not  previously 
been  granted  to  individuals. 

These  words,  "territory  belonging  to  the 
eil»]  United  States,"  were  •not  used  In  the 
Constitution  to  describe  an  abstraction,  but  to 
identify  and  apply  to  these  actual  subjects, 
matter  then  existing  and  belonging  to  the  Unit- 
ed States,  and  other  similar  subjects  which 
might  afterwards  be  acquired;  and  this  being 
so,  all  the  essential  qualities  arid  incidents  at- 
tending such  actual  subjects  are  embraced  with- 
in the  words  "territory  belonging  to  the  United 
States,"  as  fully  as  if  each  of  those  essential 
qualities  and  incidents  had  been  specifically  de- 
scribed. 

I  say,  the  essential  qualities  and  incidents. 
But  in  determining  what  were  tue  essential 
qualities  and  incidents  of  the  subject  with 
which  they  were  dealing,  we  must  take  into 
consideration  not  only  all  the  particular  facts 
which  were  immediately  before  them,  but  the 
great  consideration,  ever  present  to  the  minds 
of  those  who  framed  and  adopted  the  Consti- 
tution, that  they  were  making  a  frame  of  gov- 
ernment for  the  people  of  the  United  States 
and  their  posterity,  under  which  they  hoped  the 
United  States  might  be,  what  they  have  now 
become,  a  great  and  powerful  nation,  possessing 
the  power  to  make  war  and  to  conclude  treat- 
ies, and  thus  to  acquire  territory.  See  Sere  v. 
Pitot,  6  Cranch,  336;  Am.  Ins.  Co.  v.  Canter, 
1  Pet.  542.  With  these  in  view,  I  turn  to  ex- 
amine the  clause  of  the  article  now  in  ques- 
tion. 

It  is  said  this  provision  has  no  application  to 
any  territory  save  that  then  belonging  to  the 
United  States.  I  have  already  shown  that, 
when  the  Constitution  was  framed,  a  confident 
expectation  was  entertained,  which  was  speed- 
ily realized,  that  Korth  Carolina  anu  Georgia 
would  cede  tJieir  claim*  to  that  great  Territory 
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which  lay  west  of  those  States.  No  doubt  has 
been  suggested  that  the  first  clause  of  this  same 
article,  which  enabled  Congress  to  admit  new 
States,  refers  to  and  includes  new  States  to  Iw 
formed  out  of  this  Territory,  expected  to  be 
thereafter  ceded  by  North  Carolina  and  Georgia, 
as  well  as  new  States  to  be  formed  out  of  terri- 
tory northwest  of  the  Ohio,  which  then  htd 
been  ceded  by  Virginia.  It  must  have  been 
seen,  therefore,  that  the  same  necessity  would 
exist  for  an  authority  to  dispose  of  and  main 
all  needful  regulations  respecting  this  Terri- 
tory, when  ceded,  as  existed  for  a  like  authority 
respecting  territory  which  had  been  ceded. 

No  reason  has  been  suggested  why  any  re- 
luctance should  have  been  felt,  by  the  framets 
of  the  Constitution,  to  apply  this  provision  to 
all  the  territory  which  might  belong  to  the 
United  States,  or  why  any  distinction  should 
have  been  made,  founded  on  the  accidental 
circumstance  of  the  dates  of  the  cessions;  i 
circumstance  in  no  way  material  as  respects  the 
necessity  for  rules  and  regulations,  or  the  pro- 
priety of  conferring  *on  the  Congress  [*011 
power  to  make  them.  And  if  we  look  at  the 
course  of  the  debates  in  the  Convention  on  thi< 
article,  we  shall  find  that  the  then  unceded 
lands,  so  far  from  having  been  left  out  of  view 
in  adopting  this  article,  constituted,  in  tiie 
minds  of  members,  a  subject  of  «ven  pan- 
mount  importance. 

Again;  in  what  an  extraordinary  poBition 
would  the  limitation  of  this  clause  to  territory 
then  belonging  to  the  United  States,  place  the 
Territory  which  lay  within  the  chartered  limits 
of  North  Carolina  and  Georgia.  The  title  Ui 
that  Territory  was  then  claimed  by  thow 
States,  and  by  the  United  States ;  their  re 
spective  claims  are  purposely  left  unsettled  by 
the  express  words  of  this  clause;  and  when  eet- 
sions  were  made  by  those  States,  they  were 
merely  of  their  claims  to  this  Territory,  the 
United  States  neither  admitting  nor  denying 
the  validity  of  those  claims;  so  tnat  it  was  im- 
possible then,  and  has  ever  since  remained  im- 
possible, to  know  whether  this  Territory  did 
or  did  not  then  belong  to  the  United  States: 
and,  consequently,  to  know  whether  it  wt> 
within  or  without  the  authority  conferred  by 
this  clause,  to  dispose  of  and  make  rules  and 
regulations  respecting  the  territory  of  the  Unit- 
ed States.  This  attributes  to  the  eminent  men 
who  acted  on  this  subject  a  want  of  ability  and 
forecast,  or  a  want  of  attention  to  the  known 
facts  upon  which  they  were  acting,  in  which  I 
cannot  concur. 

There  is  not,  in  my  judgment,  anything  in 
the  language,  the  history,  or  the  subject  matter 
of  this  article,  which  restricts  its  operation  to 
territory  owned  by  the  United  States  when  the 
Constitution  was  adopted. 

But  it  is  also  insisted  that  provisions  of  the 
Constitution  respecting  territory  belonging  to 
the  United  States  do  not  apply  to  territory  ac- 
quired by  treaty  from  a  foreign  nation.  Thit 
objection  must  rest  upon  the  position  that  the 
Constitution  did  not  authorize  the  Federal  Gov- 
ernment to  acquire  foreign  territory,  and  con- 
sequently has  made  no  provision  for  its  govern- 
ment when  acquired;  or,  that  though  the  ac- 
quisition of  foreign  territory  was  contemplated 
by  the  Constitution,  its  provisions  concerning 
the  admission  of  new  States,  and  the  making  of 
all  needful  rules  and  regulations  respecting  ter- 
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ritory  belonging  to  the  United  States,  were  not 
designed  to  m  applicable  to  territory  acquired 
from  foreign  nations. 

It  is  undoubtedly  true,  that  at  the  date  of  the 
Treaty  of  1803,  between  the  United  States  and 
France,  for  the  cession  of  Louisiana,  it  was 
made  a  question,  whether  the  Ck>nstitution  had 
eonferred  on  the  Executive  Department  of  the 
GoTemment  of  the  United  States  power  to  ac- 
quire foreign  territory  by  a  treaty. 
SIS*]  •There  is  evidence  that  very  grave 
doubts  were  then  entertained  concerning  the 
existence  of  this  i>ower.  But  that  there  was 
then  a  settled  opinion  in  the  executive  and 
legislative  branches  of  the  government,  that 
this  power  did  not  exist,  cannot  be  admitted, 
without  at  the  same  time  imputing  to  those 
who  negotiated  and  ratifled  tiio  Treaty,  and 
passed  the  laws  necessary  to  carry  it  into  exe- 
cution, a  deliberate  and  known  violation  of 
their  oaths  to  support  the  Constitution;  and 
whatever  doubts  may  then  have  existed,  the 

Siestion  must  now  be  taken  to  have  been  act- 
ed. Four  distinct  acquisitions  of  foreign  ter- 
ritory have  been  made  by  aa  many  ditl'erent 
treaties,  imder  as  many  different  administra- 
tions. Six  States,  formed  on  such  territory, 
are  now  in  the  Union.  Every  branch  of  this 
government,  during  a  period  of  more  than  fifty 
years,  has  participated  in  these  transactions. 
To  question  their  validity  now,  is  vain.  As  was 
said  by  Mr.  Chief  Justice  Marshall,  in  The 
American  Insurance  Company  v.  Canter,  1  Pet. 
642,  "the  Constitution  confers  absolutely  on 
the  government  of  the  Union  the  powers  of 
making  war  and  of  making  treaties;  conse- 
quently, that  government  possesses  the  power 
of  acquiring  territory,  either  by  conquest  or 
treaty."  See  Sere  v.  Pitot,  6  Cranch,  339. 
And  I  add,  it  also  possesses  the  power  of  gov- 
erning it,  when  acquired,  not  by  resorting  to 
suppositious  powers,  nowhere  found  described 
in  the  Constitution,  but  expressly  granted  in 
the  authority  to  make  all  needful  rules  and 
regulations,  respecting  the  Territory  of  the 
United  States. 

There  was  to  be  established  by  the  Constitu- 
tion a  frame  of  government,  under  which  the 
people  of  the  United  States  and  their  posterity 
were  to  continue  indeflnitely.  To  take  one  of 
its  provisions,  the  language  of  which  is  broad 
enough  to  extend  throughout  the  existence  of 
the  ^vemment,  and  embrace  all  territory  be- 
longing to  the  United  States  throughout  all 
time,  and  the  purposes  and  objects  of  which 
apply  to  all  Territory  of  the  United  States, 
and  narrow  it  down  to  territory  belonging  to 
the  United  States  when  the  Constitution  was 
framed,  while  at  the  same  time  it  is  admitted 
that  the  Constitution  contemplated  and  author- 
ized the  acquisition,  from  time  to  time,  of  other 
and  foreign  territory,  seems  to  me  to  be  an  in- 
terpretation as  inconsistent  with  'the  nature 
and  purposes  of  the  instrument,  as  it  is  with 
it*  language,  and  I  can  have  no  hesitation  in 
rejecting  it. 

I  construe  this  clause,  therefore,  as  if  it  had 
read.  Congress  shall  have  power  to  make  all 
needful  rules  and  regulations  respecting  those 
tracts  of  country,  out  of  the  limits  of  the  sev- 
aral  States,  which  the  United  States  have  ac- 
quired, or  may  hereafter  acquire,  by  cessions, 
614*]  as  well  of  the  jurisdiction  as  of  the  *aoil, 
so  far  as  the  soil  may  be  the  property  of  (Iw 
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party  making  the  cession,  at  the  time  of  mak- 
ing it. 

It  has  been  urged  that  the  words  "rules  and 
regulations"  are  not  appropriate  terms  in  which 
to  convey  authority  to  make  laws  for  the  gov- 
ernment of  the  Territory. 

But  it  must  be  remembered  that  this  is  a 
grant  of  power  to  the  Congress — that  it  is, 
therefore,  necessarily  a  grant  of  power  to  legis- 
late— and  certainly,  rules  and  regulations  re- 
specting a  particular  subject,  made  by  the  legis- 
lative power  of  a  country,  can  be  nothing  but 
laws.  Nor  do  the  particular  terms  employed, 
in  my  judgment,  tend  in  any  degree  to  restrict 
this  legislative  power.  Power  granted  to  a 
Legislature  to  make  all  needful  rules  and  regu- 
lations respecting  the  Territory,  is  a  power  to 
pass  all  needful  Taws  respecting  it. 

The  word  regulate,  or  regulation,  is  several 
times  used  in  the  Constitution.  It  is  used  in 
the  4th  section  of  the  1st  article  to  describe 
those  laws  of  the  States  which  prescribe  the 
times,  places,  and  manner,  of  choosing  Sena- 
tors and  Representatives;  in  the  2d  section  of 
the  4th  article,  to  designate  the  legislative  ac- 
tion of  a  State  on  the  subject  of  fugitives 
from  service,  having  a  very  close  relation  to  the 
matter  of  our  present  inquiry;  in  the  2d  sec- 
tion of  the  3d  article,  to  empower  Congress 
to  fix  the  extent  of  the  appellate  jurisdiction 
of  this  court;  and,  finally,  in  the  8th  section  of 
the  1st  article  in  the  words,  "Congress  shall 
have  power  to  regulate  commerce." 

It  is  unnecessary  to  describe  the  body  of  leg- 
islation which  has  been  enacted  under  this 
grant  of  power;  its  variety  and  extent  are  well 
known.  But  it  may  be  mentioned,  in  passing, 
that  under  this  power  to  regulate  commerce, 
Congress  has  enacted  a  great  system  of  munici- 
pal laws,  and  extended  it  over  the  vessels  and 
crews  of  the  United  States  on  the  high  seas  and 
in  foreign  ports,  and  even  over  citizens  of  the 
United  States  resident  in  China;  and  has  estab- 
lished judicatures,  with  power  to  inflict  even 
capital  punishment  within  that  country. 

If,  then,  this  clause  does  contain  a  power  to 
legislate  respecting  the  Territory,  what  are  the 
limits  of  that  power  T 

To  this  I  answer,  that,  in  common  with  all 
the  other  legislative  powers  of  Congress,  it  finds 
limits  in  the  express  prohibitions  on  Congress 
not  to  do  certain  things;  that,  in  the  exercise  of 
the  legislative  power.  Congress  cannot  puss  an 
ex  post  facto  law  or  bill  of  attainder;  and  so 
in  respect  to  each  of  the  other  prohibitions  con- 
tained in  the  Constitution. 

Besides  this,  the  rules  and  regulations  must 
be  needful.  But  undoubtedly  the  question 
whether  a  particular  rule  or  regulation  be  need- 
ful, must  be  finally  determined  by  Congress  it- 
self. Whether  a  law  be  needful,  is  a  legisla- 
tive or  political,  *not  a  judicial,  ques-  [*615 
tion.  Whatever  Congress  deems  needful,  is  so, 
under  the  grant  of  power. 

Nor  am  f  aware  that  it  has  ever  been  ques- 
tioned that  laws  providing  for  the  temporary 
government  of  the  settlers  on  the  public  lands 
are  needful,  not  only  to  prepare  them  for  ad- 
mission to  the  Union  aa  States,  but  even  to 
enable  the  United  States  to  dispose  of  the 
lands. 

Without  government  and  social  order  there 
can  be  no  property ;  for  without  law,  its  owner- 
ship, its  use  and  the  power  of  disposing  of  it, 
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eeaae  to  exist,  in  the  sense  in  which  those 
words  are  used  and  understood  in  all  civilized 
States. 

Since,  then,  this  power  was  manifestly  con- 
ferred to  enable  the  United  States  to  dispose 
of  its  public  lands  to  settlers,  and  to  admit 
them  into  the  Union  as  States,  when  in  the 
judgment  of  Congress  they  should  be  fitted 
therefor,  since  these  were  the  needs  provided 
for,  since  it  is  confessed  that  Government  is 
indispensable  to  provide  for  those  needs,  and 
the  power  is,  to  make  all  needful  rules  and 
regulations  respecting  the  Territory,  I  cannot 
doubt  that  this  is  a  power  to  govern  the  in- 
habitants of  the  Territory,  by  such  laws  as 
Congress  deems  needful,  until  they  obtain  ad- 
mission as  States. 

Whether  they  should  be  thus  governed  sole- 
ly by  laws  enacted  by  Congress,  or  partly  by 
laws  enacted  by  legislative  power  conferred  by 
Congress,  is  one  of  those  questions  which  de- 
pend on  the  judgment  of  Congress — a  question 
which  of  these  is  needful. 

But  it  is  insisted,  that  whatever  other  powers 
Congress  may  have  respecting  the  Territory  of 
the  United  States,  the  subject  of  negro  slavery 
forma  an  exception. 

The  Constitution  declares  that  Congress  shall 
have  power  to  make  "all  needful  rules  and  reg- 
ulations" respecting  the  Territory  belonging  to 
the  United  States. 

The  assertion  is,  though  the  Constitution 
says  all,  it  does  not  mean  all — though  it  says 
all,  without  qualification,  it  means  all  except 
such  as  allow  or  prohibit  slavery.  It  cannot  be 
doubted  that  it  is  incumbent  on  those  who 
would  thus  introduce  an  exception  not  found 
in  the  language  of  the  instrument,  to  exhibit 
some  solid  and  satisfactory  reason,  drawn  from 
the  subject  matter  or  the  purposes  and  objects 
of  the  clause,  the  context,  or  from  other  pro- 
visions of  the  Constitution,  showing  that  the 
words  employed  in  this  clause  are  not  to  be  un- 
derstood, according  to  their  clear,  plain,  and 
natural  signification. 

The  subject  matter  is  the  Territory  of  the 
United  States  out  of  the  limits  of  every  State, 
and  consequently  under  the  exclusive  power 
of  the  people  of  the  United  States.  Their 
616*]  'win  respecting  it,  manifested  in  the 
Constitution,  can  be  subject  to  no  restriction. 
The  purposes  and  objects  of  the  clause  were  the 
enactment  of  laws  concerning  the  disposal  of 
the  public  lands,  and  the  temporary  government 
i  of  the  settlers  thereon,  imtil  new  States  should 
;  be  formed.  It  will  not  be  questioned  that, 
,  when  the  Constitution  of  the  United  States  was 
framed  and  adopted,  the  allowance  and  the  pro- 
hibition of  negro  slavery  were  recognized  sub- 
jects of  municipal  legislation;  every  State  had 
in  some  measure  acted  thereon;  and  the  only 
legislative  Act  concerning  the  Territory— the 
Ordinance  of  1787,  which  had  then  so  recently 
.been  passed —  contained  a  prohibition  of  slav- 
ery. The  purpose  and  object  of  the  clause  be- 
ing to  enable  Congress  to  provide  a  body  of  mu- 
nicipal law  for  the  government  of  the  settlers, 
the  allowance  or  the  prohibition  of  slavery 
comes  within  the  known  and  recognized  scope 
of  that  purpose  and  object. 

There  is  nothing  in  the  context  which  quali- 
fies the  grant  of  power.  The  regulations  must 
b»  "resjScting  the  Territory."  An  enactment 
that  Bl»r«ry  ataj  or  may  not  exist  then,  is  • 


regulation  respectins  the  Territory.  Regula- 
tions must  be  needful ;  but  it  is  necessarily  left 
to  the  legislative  discretion  to  determine  wheth- 
er a  law' 'be  needful.  No  other  clause  of  the 
Constitution  has  been  referred  to  at  the  bar,  or 
has  been  seen  by  me,  which  imposes  any  re- 
striction or  makes  any  exception  oonoeming 
the  ]>ower  of  Congress  to  allow  or  prohibit  slav- 
ery in  the  territory  belonging  to  the  United 
States. 

A  practical  construction,  nearly  contempora- 
neous with  the  adoption  of  the  Constitution, 
and  continued  by  repeated  instances  through  a 
long  series  of  years,  may  always  influence,  and 
in  doubtful  cases  should  determine,  the  judi- 
cial mind,  on  a  question  of  the  interpretation 
of  the  Constitution.  Stuart  v.  Laird,  1  Cranch, 
290;  Martin  v.  Hunter,  1  Wheat.  304;  Coheu 
V.  Virginia,  6  Wheat.  264;  Prigg  v.  Pennsyl- 
vania, 16  Pet.  621;  Cooley  v.  Port  Wardens, 
12  How.  31S. 

In  this  view,  I  proceed  briefiy  to  examine 
the  practical  construction  placed  on  the  clauM 
now  in  question,  so  far  as  it  respects  the  incln- 
sion  therein  of  power  to  permit  or  prohibit 
slavery  in  the  Territories. 

It  has  already  been  stated,  that  after  the 
Government  of  the  United  States  was  organiud 
under  the  Constitution,  the  temporary  govern- 
ment of  the  Territory  northwest  of  the  River 
Ohio  could  no  longer  exist,  save  under  the  pow- 
ers conferred  on  Congress  by  the  Constitution. 
Whatever  legislative,  judicial,  or  executive  au- 
thority should  be  exercised  therein  could  be 
derived  only  from  the  people  of  the  United 
States  under  the  Constitution.  And,  accord- 
ingly, an  Act  was  passed  on  the  7th  *day[*617 
of  August,  1780,  1  Stat,  at  L.  50,  which  recites: 
"Whereas,  in  order  that  the  Ordinance  of  the 
United  States  in  Congress  assembled,  for  the 
government  of  the  Territory  northwest  of  the 
River  Ohio,  may  continue  to  have  full  effect, 
it  is  required  that  certain  provisions  should  be 
made,  so  as  to  adapt  the  same  to  the  present 
Constitution  of  the  United  States."  It  then 
provides  for  the  appointment  by  the  President 
of  all  officers,  who,  by  force  of  the  Ordinance, 
were  to  have  been  appointed  by  the  Congreu 
of  the  Confederation,  and  their  commission  ia 
the  manner  required  by  the  Constitution;  and 
empowers  the  Secretary  of  the  Territory  to  ex- 
ercise the  powers  of  the  Governor  in  case  of 
the  death  or  necessary  absence  of  the  latter. 

Here  is  an  explicit  declaration  of  the  will  of 
the  first  Congress,  of  which  fourteen  members, 
including  Mr.  Madison,  had  been  members  of 
the  Convention  which  framed  the  Constitution, 
that  the  Ordinance,  one  article  of  which  pro- 
hibited slavery,  "should  continue  to  have  good 
effect."  Gen.  Washington,  who  signed  this  bill, 
as  President,  was  the  President  of  that  Con- 
vention. 

It  does  'not  appear  to  me  to  be  important,  hi 
this  connection,  that  that  clause  in  the  Ordi- 
nance which  prohibited  slavery  waa  one  of  a 
series  of  articles  of  what  is  therein  termed  s 
compact.  The  Congress  of  the  Confederation 
had  no  power  to  make  such  a  compact,  nor  ts 
act  at  all  on  the  subject;  and  after  what  hftl 
been  so  recently  said  by  Mr.  Madison  on  thii 
subject,  in  the  thirty-eighth  number  of  the 
Federalist,  I  cannot  suppose  that  be,  or  any 
others  who  voted  for  this  bill,  attributed  any 
intrinsic  effect  to  what  was  denominated  in  thi 
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Ordinance  a  compact  between  "the  original 
States  and  the  people  and  States  in  the  new 
territory;"  there  being  no  new  States  then  in 
existence  in  the  Territory,  with  whom  a  com- 
pact could  be  made,  and  the  few  scattered  in- 
habitants, unorganized  into  a  political  body, 
not  being  capable  °of  becoming  a  party  to  a 
treaty,  even  if  the  Congress  of  the  Confedera- 
tion had  had  power  to  make  one  touching  the 
government  of  that  Territory. 

I  consider  the  passage  of  this  law  to  have 
been  an  assertion  by  the  first  Congress  of  the 
power  of  the  United  States  to  prohibit  slavery 
within  this  part  of  the  Territory  of  the  United 
States;  fpr  it  clearly  shows  that  slavery  was 
there  after  to  be  prohibited  there,  and  it  could 
be  prohibited  only  by  an  exertion  of  the  power 
of  the  United  States,  under  the  Constitution; 
no  other  power  being  capable  of  operating  with- 
in that  Territory  after  the  Constitution  took 
effect. 

On  the  2d  of  April,  1790,  1  Stat,  at  L.  100, 
the  first  Congress  passed  an  Act  accepting  a 
618*]  deed  of  cession  by  North  'Carolina  of 
that  Territory  afterwards  erected  into  the 
State  of  Tennessee.  The  fourth  express  condi- 
tion contained  in  this  deed  of  cession,  after  pro- 
viding that  the  inhabitants  of  the  Territory 
shall  be  temporarily  governed  in  the  same  man- 
ner as  those  beyond  the  Ohio,  is  followed  by 
these  words:  "Provided,  always,  that  no  regu- 
lations made  or  to  be  made  by  Congress  shall 
tend  to  emancipate  slaves." 

This  provision  shows  that  it  was  then  under- 
stood Congress  might  make  a  regulation  pro- 
hibiting slavery,  and  that  Congress  might  also 
allow  it  to  continue  to  exist  in  the  Territory; 
and  accordingly,  when  a  few  days  later.  Con- 
gress passed  the  Act  of  May  20th,  1700,  1  Stat, 
at  L.  123,  for  the  government  of  the  Territory 
south  of  the  River  Ohio,  it  provided,  "and 
the  government  of  the  Territory  south  of  the 
Ohio  shall  be  similar  to  that  now  exercised  in 
the  Territory  northwest  of  the  Ohio,  except 
so  far  as  is  otherwise  provided  in  the  conditions 
expressed  in  an  Act  of  Congress  of  the  pres- 
ent session,  entitled  'An  Act  to  accept  a  eea- 
sion  of  the  claims  of  the  State  of  North  Caro- 
lina to  a  certain  district  of  western  territorv.' " 
Under  the  government  thiu  established,  slav- 
ery existed  until  the  Territory  became  the 
State  of  Tennessee. 

On  the  7th  of  April,  1798,  I  SUt.  at  L.  640, 
an  Act  was  passed  to  establish  a  government 
in  the  Mississippi  Territory  in  all  respects  like 
that  exercised  in  the  Territory  northwest  of  the 
Ohio,  "excepting  and  excluding  the  last  article 
of  the  Ordinanoe  made  for  the  government 
thereof  by  the  late  Congress  on  the  13th  day  of 
Jnly,  1787."  When  the  limits  of  this  Territory 
had  been  amicably  settled  with  Georgia,  and 
the  latter  ceded  all  its  claim  thereto,  it  was  one 
■tipulation  in  the  compact  of  cession,  that  the 
ordinance  of  July  13th,  1787,  "shall  in  all  its 
parts  extend  to  the  Territory  contained  in  the 
present  Act  of  Cession,  that  article  only  ex- 
cepted which  forbids  slavery."  The  government 
of  this  Territory  was  subsequently  established 
and  organised  under  the  Act  of  May  10th, 
1800;  but  so  much  of  the  Ordinance  as  pro- 
hibited slavery  was  not  put  in  operation  there. 

Without  going  minutdy  into  the  details  of 
•Mh  case,  I  wUl  now  give  leferenoe  to  two 
IS  li.  ed. 


classes  of  Acts,  in  one  of  which  Congress  has 
extended  the  Ordinance  of  1787,  including  the 
article  prohibiting  slavery,  over  different  Terri- 
tories, and  thus  exerted  its  power  to  prohibit 
it;  in  the  other,  Congress  has  erected  govern- 
ments over  Territories  acquired  from  France 
and  Spain,  in  which  slavery  already  existed,  but 
refiued  to  apply  to  them  that  part  of  the  gov- 
ernment under  the  Ordinance  which  excluded 
slavery. 

Of  the  first  class  are  the  Act  of  May  7th, 
1800,  2  Stat,  at  *L.  68,  for  the  govern-  [*ei» 
ment  of  the  Indiana  Territory;  the  Act  of  Jan. 
nth,  1806,  2  Stat,  at  L.  309,  for  the  government 
of  Michigan  Territory;  the  Act  of  May  3d,  1809, 
2  Stat,  at  L.  614,  for  the  government  of  the 
Illinois  Territory;  the  Act  of  April  20,  1836, 
6  Stat,  at  L.  10,  for  the  government  of  the 
Territory  of  Wisconsin;  the  Act  of  June  12th, 
1838,  for  the  government  of  the  Territory  of 
Iowa;  the  Act  of  Aug.  14th,  1848,  for  the  gov- 
ernment of  the  Territory  of  Oregon.  To  these 
instances  should  be  added  the  Act  of  March  6th, 
1820,  3  Stat,  at  L.  648,  prohibiting  slavery  in 
the  Territory  acquired  from  France,  being 
northwest  of  Missouri,  and  north  of  thirty-six 
degrees  thirty  minutes  north  latitude. 

Of  the  second  class,  in  which  Congress  re- 
fused to  interfere  with  slavery  already  existing 
under  the  municipal  law  of  France  or  Spain, 
and  established  governments  by  which  slavery 
waa  recognized  and  allowed,  are:  the  Act  of 
March  26th,  1804,  2  Stat,  at  L.  283,  for  the 
government  of  Louisiana;  the  Act  of  March  2d, 
1806,  2  Stat,  at  L.  322,  for  the  government  of 
the  Territory  of  Orleans;  the  Act  of  June  4th, 
1812,  2  Stat,  at  L.  743,  for  the  government  of 
the  Missouri  Territory;  the 'Act  of  March  30th, 
1822,  3  Stat,  at  L.  664,  for  the  government  of 
the  Territory  of  Florida.  Here  are  eight  dis- 
tinct instances,  beginning  with  the  first  Con- 
gress, and  coming  down  to  the  year  1848,  in 
which  Congress  has  excluded  slavery  from  the 
Territory  of  the  United  States;  and  six  distinct 
instances  in  which  Congress  organized  govern- 
ments of  Territories  by  which  slavery  was  rec- 
ognized and  continued,  beginning  also  with 
the  first  Congress,  and  coming  down  to  the  year 
1822.  These  Acts  were  severally  signed  by 
seven  Presidents  of  the  United  States,  begin- 
ning with  General  Washington,  and  coming 
regularly  down  as  far  as  Mr.  John  Quincy 
Adams,  thus  including  all  who  were  in  public 
life  when  the  Constitution  was  adopted. 

If  the  practical  construction  of  the  Constitu- 
tion contemporaneously  with  its  going  into  ef- 
fect, by  men  intimately  acquainted  with  ita 
history  from  their  personal  participation  in 
framing  and  adopting  it,  and  continued  by  them 
through  a  long  series  of  Acts  of  the  pravest 
importance,  be  entitled  to  weight  in  the  judicial 
mind  on  a  question  of  construction,  it  would 
seem  to  be  difficult  to  resist  the  force  of  the 
Acts  above  adverted  to. 

It  appears,  however,  from  what  has  taken 
place  at  the  bar,  that  notwithstanding  the  lan- 
guage of  the  Constitution,  and  the  long  line  of 
legislative  and  executive  precedents  under  it, 
three  different  and  opposite  views  are  taken  of 
the  power  of  Congress  respecting  slavery  in 
the  Territories. 

*One  is,  that  though  Congress  can  [*A20 
make  a  r^nil*ti°°  prohibiting  slavery  in  a  Ter- 
ritory, they  cannot  make  a  regulation  allowing 
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it;  another  U,  that  it  can  neither  be  established 
nor  proliibited  by  Congress,  but  that  the  peo- 
ple of  a  Territory,  wlicn  organized  by  Congress, 
can  establish  or  prohibit  slavery;  while  the 
third  is,  that  the  Constitution  itself  secures  to 
every  citizen  who  holds  slaves,  under  the  laws 
of  any  State,  the  indefeasible  right  to  carry 
them  into  any  Territory,  and  there  hold  them 
as  property. 

No  particular  clause  of  the  Constitution  has 
been  referred  to  at  the  bar  in  support  of  either 
of  these  views.  The  first  seems  to  be  rested  up- 
on general  considerations  concerning  the  social 
and  moral  evils  of  slavery,  its  relations  to  re- 
publican governments,  its  inconsistency  with 
the  Declaration  of  Independence  and  with  nat- 
ural right. 

The  second  is  drawn  from  considerations 
equally  general,  concerning  the  right  of  self- 
government,  and  the  nature  of  the  political  in- 
stitutions which  have  been  establisncd  by  the 
people  of  the  United  States. 

While  the  third  is  said  to  rest  upon  the  equal 
right  of  all  citizens  to  go  with  their  property 
upon  the  public  domain,  and  the  inequality  of 
a  regulation  which  would  admit  the  property 
of  some  and  exclude  the  property  of  other  citi- 
zens; and  inasmuch  as  slaves  are  chiefly  held 
by  citizens  of  those  particular  States  where 
slavery  is  established,  it  is  insisted  that  a  regu- 
lation excluding  slavery  from  a  Territory^  oper- 
ates, practically,  to  make  an  unjust  discrimina- 
tion bctwoen  citizens  of  different  States,  in  re- 
spect to  their  use  and  enjoyment  of  the  terri- 
tory of  the  United  States. 

With  the  weight  of  either  of  these  consider- 
ations, when  presented  to  Congress  to  influ- 
ence its  action,  this  court  has  no  concern.  One 
or  the  other  may  be  justly  entitled  to  guide  or 
control  the  legislative  judgment  upon  what  is  a 
needful  regulation.  The  question  here  is, 
whether  they  are  suflicient  to  authorize  this 
court  to  insert  into  this  clause  of  the  Constitu- 
tion an  exception  of  the  exclusion  or  allowance 
of  slavery,  not  found  therein,  nor  in  any  other 
part  of  that  instrument.  To  engraft  on  any  in- 
strument a  substantive  exception  not  found  in 
It,  must  be  admitted  to  be  a  matter  attended 
with  great  difliculty.  And  the  difficulty  in- 
creases with  the  importance  of  the  instrument, 
and  the  magnitude  and  complexity  of  the  inter- 
ests involved  in  its  construction.  To  allow 
this  to  be  done  with  the  Constitution,  upon 
reasons  purely  political,  renders  its  judicial  in- 
terpretation impossible — ^because  judicial  tribu- 
nals, as  such,  cannot  decide  upon  political  con- 
siderations. Political  reasons  have  not  the 
requisite  certainty  to  afford  rules  of  juridical 
421*]  'interpretation.  They  are  different  in 
different  men.  They  are  different  in  the  same 
men  at  different  times.  And  when  a  strict  in- 
terpretation oL-thc  Constitution,  according  to 
the  fixed  rules  which  govern  the  interpretation 
of  laws,  is  abandoned,  and  the  theoretical  opin- 
ions of  individuals  are  allowed  to  control  its 
meaning,  we  have  no  longer  a  Constitution; 
we  are  under  the  government  of  individual  men, 
who  for  the  time  being  have  power  to  declare 
what  the  Constitution  is,  according  to  their  own 
views  of  -sjliat  it  ought  to  mean.  VSHien  such  a 
method  of  interpretation  of  the  Constitution 
obtains,  in  place  of  a  republican  government, 
with  limitrd  and  defined  powers,  we  have  a 
government  which  it  merely  an  exponent  of  the 
3»0 


will  of  Congress;  or  what,  in  my  opinion,  woald 
not  be  preferable,  an  exponent  of  the  individ- 
ual political  opinions  of  the  meml>ers  of  thia 
court. 

If  it  can  be  shown  by  anything  in  the  Con- 
stitution itself  that  when  it  confers  on  Con- 
gress the  power  to  make  all  needful  rules  an4 
regulations  respecting  the  Territory  belonging 
to  the  United  States,  the  exclusion  or  the  al- 
lowance of  slavery  was  excepted ;  or  if  anything 
in  the  history  of  this  provision  tends  to  ahow 
that  such  an  exception  was  intended  by  tboae 
who  framed  and  adopted  the  Constitution  to  be 
introduced  into  it,  I  hold  it  to  be  my  duty  oare- 
fully  to  consider,  and  to  allow  just  weight  to 
such  considerations  in  interpreting  the  poaitiTS 
text  of  the  Constitution.  But  where  the  Con- 
stitution has  said  all  needful  rules  and  regula- 
tions, I  must  find  something  more  than  theo- 
retical reasoning  to  induce  me  to  say  it  did  not 
mean  all. 

There  have  been  eminent  instances  in  thia 
court  closely  analogous  to  this  one,  in  which 
such  an  attempt  to  introduce  an  exception,  not 
found  in  the  Constitution  itself,  has  failed  of 
success. 

By  the  8th  section  of  the  1st  article,  Con- 
gress has  the  power  of  exclusive  legislation  in 
all  cases  whatsoever  within  this  district. 

In  the  case  of  Loughborough  v.  Blake,  6 
Wheat.  324,  the  question  arose,  whether  Con- 
gress has  power  to  impose  direct  taxes  on  per- 
sons and  property  in  this  district.  It  was  in- 
sisted, that  though  the  grant  of  power  was  in 
its  terms  broad  enough  to  include  direct  taxa- 
tion, it  must  be  limited  by  the  principle,  tha.t 
taxation  and  representation  are  inseparable.  It 
woidd  not  be  easy  to  Six  on  any  political  truth, 
better  established  or  more  fully  admitted  in  oar 
country,  than  that  taxation  and  representation 
must  exist  together.  We  went  into  the  War  of 
the  Revolution  to  assert  it,  and  it  is  incorpo- 
rated as  fundamental  into  all  American  Gorem- 
ments.  But  however  true  and  important 
'this  maxim  may  be,  it  is  not  necessar-  [*6SS 
ily  of  universal  application.  It  was  for  the  peo- 
ple of  the  United  States,  who  ordained  th« 
Constitution,  to  decide  whether  it  should  or 
should  not  be  permitted  to  operate  within  thia 
district.  Their  decision  was  embodied  in  the 
words  of  the  Constitution;  and  as  that  main- 
tained no  such  exception  as  would  permit  the 
maxim  to  operate  in  this  district,  this  court  in- 
terpreting that  language,  held  that  the  except- 
tion  did  not  exist. 

Again;  the  Constitution  confers  on  Congreaa 
power  to  regulate  commerce  with  foreign  na- 
tions. Under  this.  Congress  passed  an  Act  on 
the  22d  of  December,  1807,  unlimited  in  dnra- 
tion,  laying  an  embargo  on  all  ships  and  Tea- 
sels in  the  ports  or  within  the  limits  and  juris- 
diction  of  the  United  States.  No  law  of  th« 
United  States  ever  pressed  so  severely  npon 
particular  States.  Though  the  constitutionality 
of  the  law  was  contested  with  an  earnestness 
and  zeal  proportioned  to  the  ruinous  effeeta 
which  were  felt  from  it,  and  though,  as  Hr. 
Chief  Justice  Marshall  has  said,  9  Wheat.  198, 
"a  want  of  acuteness  in  discovering  objee- 
tions  to  a  measure  to  which  they  felt  tha 
most  deep-rooted  hostility  will  not  be  imputed 
to  those  who  were  arrayed  in  opposition  to  this" 
I  am  not  aware  that  the  fact  that  iM  prohibit- 
ed the  use  of  a  particular  speeiea  of  property, 
^  1*  How. 
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belonging  almost  exelusiTely  to  citizen*  of  a 
few  States,  and  this  indefinitely,  was  ever  sup- 
posed to  show  tiiat  it  was  unconstitutional, 
■Something  muclt  more  stringent,  as  a  ground  of 
legal  judgment,  was  relied  on — that  the  power 
to  regulate  commerce  did  not  include  the  power 
to  annihilate  commerce. 

But  the  decision  was,  that  under  the  power 
to  regulate  commerce,  the  power  of  Congress 
over  the  subject  was  restricted  only  by  those 
exceptions  and  limitations  contained  in  the 
Constitution;  and  as  neither  the  clause  in  ques- 
tion, which  was  a  general  grant  of  power  to 
regulate  commerce,  nor  any  other  clause  of  the 
Constitution,  imposed  any  restrictions  as  to  the 
duration  of  an  embargo,  an  tmlimited  prohi- 
bition of  the  use  of  the  shipping  of  the  country 
was  within  the  power  of  Congress.  On  this 
subject,  Mr.  Justice  Daniel,  spealdng  for  the 
court  in  the  case  of  U.  S.  t.  Marigold,  9  How. 
560,  says:  "Congress  are,  by  the  Constitution, 
vested  with  the  power  to  regulate  commerce 
with  foreign  nations;  and  however,  at  periods 
of  high  excitement,  an  application  of  the  terms 
'to  regulate  commerce,'  such  as  would  embrace 
absolute  prohibition,  may  have  been  questioned, 
yet,  since  the  passage  of  the  Embargo  and  Non- 
Intercourse  Laws,  and  the  repeated  judicial 
sanctions  these  statutes  have  received,  it  can 
scarcely,  at  this  day,  be  open  to  doubt,  that 
823*]  every  subject  falling  legitimately  'with- 
in the  sphere  of  commercial  regulation  may  be 
partially  or  wholly  excluded,  when  either  meas- 
ure shall  be  demanded  by  the  safety  or 
the  important  interests  of  the  entire  nation. 
The  power  once  conceded,  it  may  operate  on 
any  and  every  subject  of  commerce  to  which 
the  legislative  discretion  may  apply  it." 

If  power  to  regulate  commerce  extends  to 
an  indefinite  prohibition  of  the  use  of  all  ves- 
sels belonging  to  citizens  of  the  several  States, 
and  may  operate,  without  exception,  upon  every 
subject  of  commerce  to  which  the  legislative 
discretion  may  apply  it,  upon  what  grounds 
can  I  say  that  power  to  make  all  needful  rules 
and  regulations  respecting  the  territory  of  the 
United  States  is  subject  to  an  exception  of  the 
allowance  or  prohibition  of  slavery  therein? 

While  the  regulation  is  one  "respecting  the 
Territory,"  while  it  is,  in  the  judgment  of  Con- 
gress, "a  needful  regulation,"  and  is  thus  com- 
pletely within  the  words  of  the  grant,  while  no 
other  clause  of  the  Constitution  can  be  shown, 
which  requires  the  insertion  of  an  exception 
respecting  slavery,  and  while  the  practical  con- 
struction for  a  period  of  upwards  of  fifty  years 
forbids  such  an  exception,  it  would,  in  my 
opinion,  violate  every  sound  rule  of  interpreta- 
tion to  force  that  exception  into  the  Constitu- 
tion upon  the  strength  of  abstract  political 
reasoning,  which  we  are  bound  to  believe  the 
people  of  the  United  States  thought  insufficient 
to  induce  them  to  limit  the  power  of  Congress, 
because  what  they  have  said  contains  no  such 
limitation. 

Before  I  proceed  further  to  notice  some  other 
grounds  of  supposed  objection  to  this  power  of 
Congress,  I  desire  to  say,  that  if  it  were  not  for 
my  anxiety  to  insist  upon  what  I  deem  a  cor- 
rect exposition  of  the  Constitution;  if  I  looked 
only  to  the  purposes  of  the  argument,  the 
source  of  the  power  of  Congress  asserted  in  the 
opinion  of  the  majority  of  the  court  would  an- 
swer those  purposes  equally  well.  Vor  they 
1ft  L.  ed. 


admit  that  Congress  has  power  to  organize  and 
govern  the  Territories  until  they  arrive  at  a 
suitable  condition  for  admission  to  the  Union; 
they  admit,  also,  that  the  kind  of  government 
which  shall  thus  exist,  should  be  regulated  by 
the  condition  and  wants  of  each  Territory,  and 
that  it  is  necessarily  committed  to  the  discre- 
tion of  Congress  to  enact  such  laws  for  that 
purpose  as  that  discretion  may  dictate;  and  no 
limit  to  that  discretion  has  been  shown,  or  even 
suggested,  save  those  positive  prohibitions  to 
legislate,  which  are  found  in  the  Constitution. 

1  confess  myself  unable  to  perceive  any  dif- 
ference whatever  between  my  own  opinion  of 
the  general  extent  of  the  power  of  Congress 
and  the  opinion  of  the  majority  of  the  court, 
save  'that  I  consider  it  derivable  from  ['624 
the  express  language  of  the  Constitution,  while 
they  hold  it  to  be  silently  implied  from  the 
power  to  acquire  territory.  Looking  at  the 
power  of  Congress  over  the  Territories  as  of  the 
extent  just  described,  what  positive  prohibi- 
tion exists  in  the  Constitution,  which  restrained 
Congress  from  enacting  a  law  in  1820  to  pro- 
hibit slavery  north  of  thirty-six  degrees  thirty 
minutes  north  latitude! 

The  only  one  suggested  is  that  clause  in  the 
5tb  article  of  the  Amendments  of  the  Constitu- 
tion which  declares  that  no  person  shall  be  de- 
prived of  his  life,  liberty,  or  property,  without 
due  process  of  law.  I  will  now  proceed  to  ex- 
amine the  question,  whether  this  clause  is  en- 
titled to  the  effect  thus  contributed  to  it.  It  is 
necessary,  first,  to  have  a  clear  view  of  the  nat- 
ure and  incidents  of  that  particular  species  of 
property  which  is  now  in  question. 

Slavery  being  contrary  to  natural  right,  {■ 
created  only  by  municipal  law.  This  is  not 
only  plain  in  itself,  and  agreed  by  all  writers 
on  the  subject,  but  is  inferable  from  the  Consti- 
tution, and  has  been  explicitly  declared  by  this 
court.  The  Constitution  refers  to  slaves  •• 
"persons  held  to  service  in  one  State,  under  the 
laws  thereof."  Nothing  can  more  clearly  de- 
scribe a  status  created  by  municipal  law.  In 
Prigg  ▼•  Pennsylvania,  16  Pet.  611,  this  court 
said:  "The  state  of  slavery  is  deemed  to  be  a 
mere  municipal  regulation,  founded  on  and 
limited  to  the  range  of  territorial  laws."  In 
Rankin  y.  Lydia,  2  A.  K.  Marsh.  470,  the  Su- 
pr<;me  Court  of  Appeals  of  Kentucky  said: 
"Slavery  is  sanctioned  by  the  laws  of  this 
State,  and  the  right  to  hold  them  under  our 
municipal  regulations  is  unquestionable.  But 
we  view  this  as  a  right  existing  by  positive 
law  of  a  municipal  character,  without  founda- 
tion in  the  law  of  nature  or  the  unwritten  com- 
mon law."  I  am  not  acquainted  with  any  case 
or  writer  questioning  the  correctness  of  tliis 
doctrine,  see,  also,  1  Burge,  Col.,  and  For. 
Laws,  738-741,  where  the  authorities  ar«  col- 
lected. 

The  status  of  slavery  is  not  necessarily  al- 
ways attended  with  the  same  powers  on  the 
part  of  the  master.  The  master  is  subject  to 
the  supreme  power  of  the  State,  whose  will  con- 
trols his  action  towards  his  slave,  and  this  con- 
trol must  be  defined  and  regulated  by  the  mu- 
nicipal law.  In  one  State,  as  at  one  period  of 
the  Roman  law,  it  may  put  the  life  of  i$ie  slave 
into  the  hand  of  the  master;  others,  as  those  of 
the  United  States,  which  tolerate  slavery,  may 
treat  the  slave  as  a  person  when  the  master 
take*  his  life;  while  in  others^ the  law  may 
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Kcognize  a  right  of  the  slave  to  be  protected 
from  cruel  treatment.  In  other  words,  the  stat- 
us of  slavery  embraces  every  condition,  from 
that  in  which  the  slave  is  known  to  the  law 
62S*]  simply  as  a  'chattel,  with  no  civil 
rights,  to  that  in  which  he  is  recognized  as  a 
person  for  all  purposes,  save  the  compulsory 
power  of  directing  and  receiving  the  fruits  of 
bis  labor.  Which  of  these  conditions  shall  at- 
tend the  status  of  slavery,  must  depend  on  the 
municipal  law  which  creates  and  upholds  it. 

And  not  only  must  the  status  of  slavery  be 
created  and  measured  by  municipal  law.  but 
the  rights,  powers  and  obligatiuna  which  grow 
out  of  that  status,  must  be  defined,  protected 
and  enforced  by  such  laws.  The  liability  of  the 
master  for  the  torts  and  crimes  of  his  slave, 
and  of  third  persons  for  assaulting  or  injuring 
or  harboring  or  kidnapping  him,  the  forms  and 
modes  of  emancipation  and  sale,  their  subjec- 
tion to  the  debts  of  the  master,  succession  by 
the  death  of  the  master,  suits  for  freedom,  the 
capacity  of  the  slave  to  be  party  to  a  suit,  or 
to  be  a  witness,  with  such  police  regulations  as 
have  existed  in  all  civili2X!d  States  where  slav- 
ery has  been  tolerated,  are  among  the  subjects 
upon  which  municipal  legislation  becomes  nec- 
essary when  slavery  is  introduced. 

Is  it  conceivable  that  the  Constitution  has 
conferred  the  right  on  every  citizen  to  become 
a  resident  on  the  Territory  of  the  United  states 
with  his  slaves,  and  there  to  hold  them  as  such, 
but  has  neither  made  nor  provided  for  any  mu- 
nicipal regulations  which  are  essential  to  the 
existence  of  slavery? 

Is  it  not  more  rational  to  conclude  that  they 
who  framed  and  adopted  the  Constitution  were 
aware  that  persons  held  to  service  under  the 
laws  of  a  State  are  property  only  to  the  extent 
and  under  the  conditions  fixed  by  those  laws; 
that  they  must  cease  to  be  available  as  proper- 
ty, :i¥hen  their  owners  voluntarily  place  them 
permanently  within  another  jurisdiction,  where 
no  muniqipal  laws  on  the  subject  of  slavery  ex- 
ist; and  that,  being  aware  of  these  principles, 
and  having  said  nothing  to  interfere  with  or 
displace  them,  or  compel  Congress  to  legis- 
late in  any  particular  manner  on  the  subject, 
and  having  empowered  Congress  to  make  all 
needful  rules  and  regulations  respecting  the 
Territory  of  the  United  States,  it  was  their  in- 
tention to  leave  to  the  discretion  of  Congress 
what  regulations,  if  any,  should  be  made  con- 
cerning slavery  therein  ?  Moreover,  if  the  right 
exists,  what  are  its  limits,  and  what  are  its 
conditions  t  If  citizens  of  the  United  States 
have  the  right  to  take  their  slaves  to  a  Terri- 
tory, and  hold  them  there  as  slaves,  without 
regard  to  the  laws  of  the  Territory,  I  suppose 
this  right  is  not  to  be  restricted  to  the  citizens 
of  slave-holding  States.  A  citizen  of  a  State 
which  does  not  tolerate  slavery  can  hardly  be 
denied  the  power  of  doing  the  same  thing.  And 
what  law  of  slavery  does  either  take  with  him 
to  the  Territory  ?  If  it  be  said  to  be  those  laws 
6S6*]  respecting  'slavery  which  existed  in  the 
particular  State  from  which  each  slave  last 
came,  what  an  anomaly  is  this?  Where  else  can 
we  find,  under  the  law  of  any  civilized  country, 
the  powA-  to  introduce  and  permanently  con- 
tinue diverse  systems  of  foreign  municipal  law, 
for  holding  persons  in  slavery?  I  say,  not 
merelv  to  introduce,  but  permanently  to  con- 
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tinue  these  anomalies.  For  the  offspring  of  the 
female  must  be  governed  by  the  foreign  mu- 
nicipal laws  to  which  the  mother  was  subject: 
and  when  any  slave  is  sold  or  passes  by  succes- 
sion on  the  death  of  the  owner,  there  must  pass 
with  him,  by  a  species  of  subrogation,  and  as  a 
kind  of  unknown  jus  in  re,  the  foreign  munici- 
pal laws  which  constituted,  regulated,  and  pre- 
served, the  status  of  the  slave  before  his  expor- 
tation. Whatever  theoretical  importance  may 
be  now  supposed  to  belong  to  the  maintenance 
of  such  a  right,  I  feel  a  perfect  conviction  that 
it  would,  if  ever  tried,  prove  to  be  as  imprac- 
ticable in  fact,  as  it  is,  in  my  judgment,  mon- 
strous in  theory. 

I  consider  the  assumption  which  lies  at  the 
basis  of  this  theory  to  be  unsound;  not  in  its 
just  sense,  and  when  properly  understood,  bat 
in  the  sense  which  has  been  attached  to  it. 
That  assumption  is,  that  the  Territory  ceded  by 
France  was  acquired  for  the  equal  benefit  of 
all  the  citizens  of  the  United  States.  I  agree  to 
the  position.  But  it  was  acquired  for  their 
benefit  in  their  collective,  not  their  individual, 
capacities.  It  was  acquired  for  their  benefit,  u 
an  organized  political  society,  subsisting  as  "the 
people  of  the  United  States,"  under  the  Consti- 
tution of  the  United  States;  to  be  administered 
justly  and  impartially,  and  as  nearly  as  pos- 
sible for  the  equal  benefit  of  every  individual 
citizen,  according  to  the  best  judgment  and  dis- 
cretion of  the  Congress;  to  whose  power,,as  the 
Legislature  of  the  nation  which  acquired  it, 
the  people  of  United  States  have  committed  its 
administration.  Whatever  individual  claims 
may  be  founded  on  local  circumstances,  or  sec- 
tional differences  of  condition,  cannot,  in  my 
opinion,  be  recognized  in  this  court,  without 
arrogating  to  the  judicial  branch  of  the  govern- 
ment powers  not  committed  to  it;  and  which, 
with  all  the  unaffected  respect  I  feel  for  it, 
when  acting  in  its  proper  sphere,  I  do  not  think 
it  fitted  to  wield. 

Nor,  in  my  judgment,  will  the  position,  that 
a  prohibition  to  bring  slaves  into  a  Territory 
deprives  any  one  of  his  property  without  due 
process  of  law,  bear  examination. 

It  must  be  remembered  that  this  restriction 
on  the  legislative  power  is  not  peculiar  to  the 
Constitution  of  the  United  States;  it  was  bor- 
rowed from  Magna  Charta;  was  brought  to 
America  by  our  ancestors,  as  part  of  their  in- 
herited liberties,  and  has  existed  in  all  the 
States,  usually  in  the  very  words  of  'the  [*627 
Great  Charter.  It  existed  in  every  political 
community  in  America  in  1787,  when  the  Ordi- 
nance prohibiting  slavery  north  and  west  of 
the  Ohio  was  passed. 

And  if  a  prohibition  of  slavery  in  a  Territory 
in  1820  violated  this  principle  of  Magna  Charts, 
the  Ordinance  of  1787  also  violated  it;  and 
what  power  had,  I  do  not  say  the  Congress  of 
the  Confederation  alone,  but  the  Legislature  of 
Virginia,  or  the  Legislature  of  any  or  all  tb« 
States  of  the  Confederacy,  to  consent  to  such  a 
violation?  The  people  of  the  States  had  con- 
ferred no  such  power.  I  think  I  may  at  least 
say,  if  the  Congress  did  then  violate  Magna 
Charta  by  the  Ordinance,  no  one  discovered  thst 
violation.  Besides,  if  the  prohibition  upon  sll 
licrsons,  citizens  as  well  as  others,  to  bring 
slaves  into  a  Territory,  and  a  declaration  thst 
if  brought  they  shall  be  free,  deprives  citi7.eii* 
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of  their  property  without  due  process  of  law, 
what  shall  wc  say  of  the  legislation  of  many  of 
the  slaveholding  Slates  which  have  enacted  the 
same  prohibtiun?  As  early  as  October,  1778,  a 
Imw  was  passed  in  Virginia,  that  thereafter  no 
•lave  should  be  inipurtcd  into  that  Common- 
wealth by  sea  or  by  land,  and  that  every  slave 
who  should  be  imported  should  become  free. 
A  citizen  of  Virginia  purchased  in  Maryland  a 
slave  who  belonged  to  another  citizen  of  Vir- 
ginia, and  removed  with  the  slave  to  Virginia. 
The  slave  sued  for  her  freedom,  and  recovered 
it;  as  may  be  seen  in  Wilson  v.  Isbel,  6  Call. 
42i5.  See,  also.  Hunter  v.  Hulsher,  1  Leigh,  172; 
•nd  a  similar  law  has  been  recognized  as  valid 
in  Maryland,  in  Stewart  t.  Oakes,  5  Harr.  ft 
Johns,  107.  I  am  not  aware  that  such  laws, 
though  they  exist  in  many  States,  were  ever 
supposed  to  be  in  conflict  with  the  principle  of 
Magna  Charta  incorporated  into  the  state  con- 
stitutions. It  was  certainly  understood  by  the 
Convention  which  framed  the  Constitution,  and 
has  been  so  understood  ever  since,  that,  under 
the  power  to  regulate  commerce.  Congress  could 
prohibit  the  importation  of  slaves;  and  the 
exercise  of  the  power  was  restrained  till  1808. 
A  citizen  of  the  United  States  owns  slaves  in 
Cuba,  and  brings  them  to  the  United  States, 
where  they  are  set  free  by  the  legislation  of 
Congress.  Does  this  legislation  deprive  him  of 
his  property  without  due  process  of  law?  If 
so,  what  becomes  of  the  laws  prohibiting  the 
slave  trade?  If  not,  how  can  a  similar  regula- 
tion res|>ecting  a  Territory  violate  the  6th 
Amendment  of  the  Constitution. 

Some  reliance  was  placed  bv  the  defendant's 
counsel  upon  the  fact  that  the  prohibition  of 
slavery  in  this  Territory  was  m  the  words, 
"that  slavery,  Ac,  shall  be,  and  is  hereby  for- 
ever prohibited."  But  the  insertion  of  the  word 
"forever"  can  have  no  legal  effect.  Every  enact- 
•  28*]  ment  not  expressly  limited  in  its  'dura- 
tion continues  in  force  until  repealed  or  abro- 
gated by  some  competent  power,  and  the  use  of 
the  word  "forever"  can  give  to  the  law  no  more 
durable  operation.  The  argument  is,  that  Con- 
gress cannot  so  legislate  as  to  bind  the  future 
States  formed  out  of  the  Territory,  and  that  in 
this  instance  it  has  attempted  to  do  so.  Of  the 
political  reasons  which  may  have  induced  the 
Congress  to  use  these  words,  and  which  caused 
them  to  expect  that  subsequent  Legislatures 
would  conform  their  action  to  the  then  general 
opinion  of  the  country  that  it  ought  to  be  per- 
manent, this  court  can  take  no  cognizance. 

However  fit  such  considerations  are  to  con- 
trol the  action  of  Congress,  and  however  re- 
luctant a  statesman  may  be  disturb  what  has 
been  settled,  every  law  made  by  Congress  may 
be  repealed,  and,  saving  private  rights,  and 
public  rights  gained  by  States,  its  repeal  is 
subject  to  the  absolute  will  of  the  same  power 
which  enacted  it.  If  Congress  had  enacted 
that  the  crime  of  murder,  committed  in  this 
Indian  Territory,  north  of  thirty-six  degrees 
thirty  minutes,  by  or  on  any  white  man,  should 
forever  be  punisliable  with  death,  it  would  seem 
to  me  an  inHuflicjpnt  objection  to  an  indict 
ment,  found  while  it  was  a  Territory,  that  at 
some  future  day  States  might  exist  there,  and 
■o  the  law  was  invalid,  because,  by  its  terms, 
it  was  to  continue  in  force  forever.  Such  an 
objection  rests  upon  a  misapprclicnsion  of  the 
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province  and  power  of  courts  respecting  the 
constitutionality  of  laws  enacted  by  the  Legis- 
lature. 

If  the  Constitution  prescribe  one  rule,  and 
the  law  another  and  different  rule,  it  is  the 
duty  of  courts  to  declare  that  the  Constitution, 
and  not  the  law,  governs  the  case  before  them 
for  judgment.  If  the  law  include  no  case  save 
those  for  which  the  Constitution  has  furnished 
a  different  rule,  or  no  case  which  the  Legislature 
has  the  power  to  govern,  then  the  law  can  have 
no  operation.  If  it  includes  cases  which  the 
Legislature  has  power  to  govern,  and  concern- 
ing which  the  Constitution  does  not  prescribe  a 
different  rule,  the  law  governs  those  cases, 
though  it  may,  in  its  terms,  attempt  to  include 
others,  on  which  it  cannot  operate.  In  other 
words,  this  court  cannot  declare  void  an  Act  of 
Congress  which  constitutionally  embraces  some 
cases,  though  other  cases,  within  its  terms,  are 
beyond  the  control  of  Congress,  or  beyond  the 
reach  of  that  particular  law.  If,  therefore.  Con- 
gress had  power  to  make  a  law  excluding 
slavery  from  this  Territory  while  under  the  ex- 
clusive power  of  the  United  States,  the  use  of 
the  word  "forever"  does  not  invalidate  the  law, 
so  long  as  Congress  has  the  exclusive  legislative 
power  in  the  Territory. 

'But  it  is  further  insisted  that  the  ['699 
Treaty  of  1803,  between  the  United  States  and 
France,  by  which  this  Territory  was  acquired, 
has  so  restrained  the  constitutional  powers  of 
Congress,  that  it  cannot,  by  law,  prohibit  the 
introduction  of  slavery  into  that  part  of  this 
Territory  north  and  west  of  Missouri,  and 
north  of  thirty -six  degrees  thirty  minutes  north 
latitude. 

By  a  treaty  with  a  foreign  nation,  the  Unit- 
ed States  may  rightfully  stipulate  that  the 
Congress  will  or  will  not  exercise  its  legislative 
power  in  some  particular  manner,  on  some  par- 
ticular subject.  Such  promises,  whan  made, 
should  be  voluntarily  kept,  with  the  most 
scrupulous  good  faith.  But  that  a  treaty  with 
a  foreign  nation  can  deprive  the  Congress  of 
any  part  of  the  legislative  power  conferred  by 
the  people,  so  that  it  no  longer  can  legislate  ms 
it  was  empowered  by  the  Constitution  to  do,  I 
more  than  doubt. 

The  powers  of  the  government  do  and  must 
remain  unimpaired.  The  responsibility  of  the 
government  to  a  foreign  nation,  for  the  exercise 
of  those  powers,  is  quite  another  matter.  That 
responsibility  is  to  be  met,  and  justified  to  the 
foreign  nation,  according  to  the  requirements 
of  the  rules  of  public  law;  but  never  upon  the 
assumption  that  the  United  States  had  parted 
with  or  restricted  any  power  of  acting  accord- 
ing to  its  own  free  will,  governed  solely  by  its 
own  appreciation  of  its  duty. 

The  2d  section  of  the  4tli  article  is:  "This 
Constitution,  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursunnce  thereof,  snd 
all  treaties  made  or  which  shall  be  made  under 
the  authority  of  the  United  States,  shall  be  the 
supreme  law  of  the  land."  This  has  made 
treaties  part  of  our  municipal  law ;  but  it  has 
not  assigned  to  them  any  particular  degree  of 
authority,  nor  declared  that  laws  so  enacted 
shall  be  irrepealable.  No  supremacy  is  assigned 
to  treaties  over  Acts  of  Congress.  That  they 
arc  not  perpetual,  and  must  be  in  some  way  re- 
pcalable,  all  will  agree. 
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If  the  President  and  the  Senate  alone  pos- 
•ess  the  power  to  repeal  or  modify  a  law  found 
in  a  treaty,  inasmuch  as  they  can  change  oi 
abrogate  one  treaty  only  by  making  another 
inconsistent  with  the  first,  the  Government  of 
ike  United  States  could  not  act  at  all,  to  that 
effect,  without  the  consent  of  some  foreign 
soTernment.  I  do  not  consider — I  am  not  aware 
Tt  has  ever  been  considered — that  the  Constitu- 
tion has  placed  our  country  in  this  helpless 
condition.  The  action  of  Congress  in  repealing 
the  Treaties  with  France  by  the  Act  of  July 
7th,  1708,  1  Stat,  at  L.  578,  was  in  conformity 
with  these  views.  In  the  case  of  Taylor  et  al. 
eS0]»  V.  Morton,  2  Curt.  Cir.  «.  464,  *!  had 
occasion  to  consider  this  subject,  and  I  adhere 
to  the  views  there  expressed. 

If,  therefore,  it  were  admitted  that  the 
Treaty  between  the  United  States  and  France 
did  contain  an  express  stipulation  that  the 
United  States  would  not  exclude  slavery  from 
so  much  of  the  ceded  territory  as  is  now  in 

Question,  tliia  court  could  not  declare  that  an 
kCt  of  Congress  excluding  it  was  void  by  force 
of  the  Treaty.  Whether  or  no  a  case  existed 
sufficient  to  justify  a  refusal  to  execute  such 
»  stipulation,  would  not  be  a  judiciali  but  a 
political  and  legislative  question,  wholly  be- 
yond the  authority  of  this  court  to  try  and  de- 
termine. It  would  belong  to  diplomacy  and 
legislation,  and  not  to  the  administration  of 
existing  laws.  Such  a  stipulation  in  a  treaty, 
to  legislate  or  not  to  legislate  in  a  particular 
way,  has  been  repeatedl;^  held  in  this  court  to 
address  itself  to  the  political  or  the  legislative 
power,  by  whose  action  thereon  this  court  is 
Iwnnd,  Foster  v.  Neilson,  2  Pet.  314;  Garcia  v. 
Lee,  12  Pet.  610. 

But,  in  my  judgment,  this  Treaty  contains 
no  stipulation  in  any  manner  affecting  the 
action  of  the  United  States  respecting  the 
Territory  in  question.  Before  examining  the 
language  of  the  Treaty,  it  is  material  to  bear 
in  mind  that  the  part  of  the  ceded  Territory 
lying  north  of  thirty-six  degrees  thirty  minutes, 
and  west  and  north  of  the  present  State  of  Mis- 
souri, was  then  a  wilderness,  uninhabited  save 
by  savages,  whose  possessory  title  had  not 
then  been  extinguished. 

It  is  impossible  for  me  to  conceive  on  what 
ground  France  could  have  advanced  a  claim,  or 
could  have  desired  to  advance  a  claim,  to  re- 
strain the  United  States  from  making  any 
rules  and  regulations  respecting  this  Territory, 
which  the  United  States  might  think  fit  to 
make;  and  still  less  can  I  conceive  of  any 
reason  which  would  have  induced  the  United 
States  to  yield  to  such  a  claim.  It  was  to  be 
expected  that  France  would  desire  to  make  the 
change  of  sovereignty  and  jurisdiction  as  little 
burdensome  as  possible  to  the  then  inhabitants 
of  Louisiana,  and  might  well  exhibit  even  an 
anxious  solicitude  to  protect  their  property  and 
persons,  and  to  secure  to  them  and  their  pos- 
terity their  religious  and  political  rights;  and 
the  United  States,  as  a  just  government,  might 
readily  accede  to  all  proper  stipulations  re- 
specting those  who  were  about  to  have  their 
allegiance  transferred.  But  what  interest 
France  could  have  in  uninhabited  Territory, 
which,  in  the  language  of  the  Treaty,  was  to 
be  transferred  "forever,  and  in  full  sovereign- 
ty," to  the  United  States,  or  how  the  United 
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States  could  consent  to  allow  a  foreign  n«ti«a 
to  interfere'  in  its  purely  internal  affairs,  in 
which  that  foreign  nation  had  no  conoetB 
'whatever,  is  difficult  for  me  to  conjee-  [*«S1 
ture.  In  my  judgment,  this  Treaty  «ontant 
nothing  of  the  kind. 

The  3d  article  is  supposed  to  have  a  bearing 
on  the  question.  It  is  as  follows:  "^ha  in- 
habitants of  the  ceded  Territory  shall  be  in- 
corporated in  the  Union  of  the  United  States, 
and  admitted  as  soon  as  possible,  according  to 
the  principles  of  the  Federal  Constitution,  to 
the  enjoyment  of  all  the  rights,  advantages, 
and  immunities,  of  citizens  of  the  Unit«ii 
States;  and  in  the  meantime  they  shall  be 
maintained  and  protected  in  the  enjoyment  of 
their  liberty,  property,  and  the  religion  tiiey 
profess." 

There  are  two  views  of  this  Article,  each  of 
which,  I  think,  decisively  shows  that  it  was  not 
intended  to  restrain  the  Congress  from  exclud- 
ing slavery  from  that  part  of  the  ceded  Ter- 
ritory then  uninhabited.  The  first  is,  that, 
manifestly,  its  sole  object  was  to  protect  indi- 
vidual rights  of  the  then  inhabitants  of  the 
Territory.  They  are  to  be  "maintained  and 
protected  in  the  free  enjoyment  of  their  liberty, 
property,  and  the  religion  they  profess."  But 
this  Article  does  not  secure  to  them  the  right 
to  go  upon  the  public  domain  ceded  by  th* 
Treaty,  either  with  or  without  their  slaveik. 
The  right  or  power  of  doing  this  did  not  exist 
before  or  at  the  time  the  Treaty  was  made. 
The  French  and  Spanish  Governments,  while 
they  held  the  country,  as  well  as  the  United 
States  when  they  acquired  it,  always  exercised 
the  undoubted  right  of  excluding  inhabitant* 
from  the  Indian  country,  and  of  determining 
when  and  on  what  conditions  it  should  be 
opened  to  settlers.  And  a  stipulation,  that  tho 
then  inhabitants  of  Louisiana  should  be  pro- 
tected in  their  property,  can  have  no  referenoe 
to  their  use  of  that  property,  where  they  had 
no  right,  under  the  Treaty,  to  go  with  it,  save 
at  the  will  of  the  United  States.  If  one  who 
was  an  inhabitant  of  Louisiana  at  the  time  of 
the  Treaty  had  afterwards  taken  property 
then  owned  by  him,  consisting  oi  fire-arma, 
ammunition,  and  spirits,  and  had  gone  into  the 
Indian  country  north  of  thirtj^six  decrees 
thirty  minutes,  to  sell  them  to  the  Indians, 
all  must  agree  the  3d  article  of  the  Treaty 
would  not  have  protected  him  from  indictment 
under  the  Act  of  Congress  of  March  30,  1802,  2 
Stat,  at  L.  139,  adopted  and  extended  to  this 
Territory  by  the  Act  of  March  26,  1804,  2  Stat, 
at  L.  283. 

Besides,  whatever  rights  were  secured  were 
individual  rights.  If  Cong^ss  should  pass  any 
law  which  violated  such  rights  of  any  individual, 
and  those  rights  were  of  such  a  character  as 
not  to  be  within  the  lawful  control  of  Congress 
under  the  Constitution,  that  individual  could 
complain,  and  the  Act  of  Congress,  as  to  sueh 
rights  of  his,  would  be  inoperative;  but  it 
'would  be  valid  and  operative  as  to  all  [*039 
other  persons,  whose  individual  rights  did  not 
come  under  the  protection  of  the  Treaty.  And 
inasmuch  as  it  does  not  appear  that  any  in- 
habitant of  Louisiana,  whoKp  rights  were  se- 
cured by  Treaty,  had  been  injured,  it  would  be 
wholly  inadmissible  for  tliiA  court  to  assume, 
first,  that  one  or  more  such  cases  may  have  ex- 
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isted;  and  second,  that  if  any  did  exist,  the 
entire  law  was  void — not  only  as  to  those 
cases,  if  any,  in  which  it  could  not  rightfully 
operate,  but  as  to  all  others,  wholly  uncon- 
nected with  the  Treaty,  in  which  such  law 
oould  rightfully  operate. 

But  it  is  quite  unnecessary,  in  my  opinion, 
to  pursue  this  inquiry  further,  because  it 
elearly  appears  from  the  language  of  the 
Article,  and  it  has  been  decided  by  this  oo«irt 
that  the  stipulation  was  temporary,  and  ceased 
to  have  any  elfect  when  the  then  inhabitants 
of  the  Territory  of  Louisiana,  in  whose  behalf 
the  stipulation  was  made,  were  incorporated 
into  the  Union. 

In  the  case  of  New  Orleans  y.  De  Armas  et 
ml.  9  Pet.  224,  the  question  was,  whether  a  title 
to  property,  which  existed  at  the  date  of  the 
Treaty,  continued  to  be  protected  by  the  Treaty 
after  the  State  of  Louisiana  was  admitted  to 
the  Union.  The  3d  article  of  the  Treaty  was 
relied  on.  Mr.  Chief  Justice  Marshall  said: 
"This  article  obviously  contemplates  two  ob- 
jects. One,  that  Louisiana  shall  be  admitted 
into  the  Union  as  soon  as  possible,  on  an  equal 
footing  with  the  other  States;  and  the  other, 
that,  till  such  admission,  the  inhabitants  of 
the  ceded  Territory  shall  be  protected  in  the 
free  enjoyment  of  their  liberty,  property  and 
religion.  Had  any  one  of  these  rights  been 
violated  while  these  stipulations  continued  in 
force,  the  individual  supposing  himself  to  be 
injured  might  have  brought  hu  case  into  this 
court  under  the  25th  section  of  the  Judicial  Act. 
But  this  stipulation  ceased  to  operate  when 
Louisiana  became  a  member  of  the  Union,  and 
its  inhabitants  were  "admitted  to  the  enjoy- 
ment of  all  the  rights,  advantages  and  immuni- 
ties of  citizens  of  the  United  States." 

The  cases  of  Choteau  v.  Marguerita,  12  Pet. 
607,  and  Permoli  v.  New  Orleans,  3  How.  689, 
are  in  oonformity  with  this  view  of  the  Treaty. 
IS  Ii.ea. 


To  convert  this  temporary  stipulation  of  the 
Treaty,  in  behalf  of  French  subjects  who  then 
inhabited  a  small  portion  of  Louisiana,  into  a 
permanent  restriction  upon  the  power  of  Con- 
gress to  regulate  territory  then  uninhabited, 
and  to  assert  that  it  not  only  restrains  Con- 
gress from  affecting  the  rights  of  property  of 
the  then  inhabitants,  but  enabled  them  and 
all  other  citizens  of  the  United  States  to  go 
into  any  part  of  the  'ceded  Territory  [*6SS 
with  their  slaves  and  hold  them  there,  is  a  con- 
struction of  this  Treaty  so  opposed  to  its 
natural  meaning,  and  so  far  beyond  its  subject 
matter  and  the  evident  design  of  the  parties, 
that  I  cannot  assent  to  it.  In  my  opinion,  this 
Treaty  has  no  bearing  on  the  present  question. 

For  these  reasons,  I  am  of  opinion  that  so 
much  of  the  several  Acts  of  Congress  as  pro- 
hibited slavery  and  involuntary  servitude  with- 
in that  part  of  the  Territory  of  Wisconsin  ly- 
ing nortn  of  thiriy-six  degrees  thirty  minutes 
north  latitude,  and  west  of  the  River  Missis- 
sippi, were  constitutional  and  valid  laws. 

I  have  expressed  my  opinion,  and  the  reasons 
therefore,  at  far  greater  length  than  I  could 
have  wished,  upon  the  different  questions  on 
which  I  have  found  it  necessary  to  pass,  to  ar- 
rive at  a  judgment  on  the  case  at  bar.  These 
questions  are  numerous,  and  the  grave  import- 
ance of  some  of  them  required  me  to  exhibit 
fully  the  grounds  of  my  opinion.  I  have 
touched  no  question  which,  in  the  view  I  have 
taken,  it  was  not  absolutely  necessary  for  me 
to  pass  upon,  to  ascertain  whether  the  judg- 
ment of  tne  Circuit  Court  should  stand  or  be 
reversed.  I  have  avoided  no  question  on  which 
the  validity  of  that  judgment  depends.  To 
have  done  either  more  or  less,  would  have  been 
inconsistent  with  my  views  of  my  duty. 

In  my  opinion,  the  judgment  of  the  Circuit 
Court  should  be  reversed,  and  the  eause  re- 
manded for  a  new  triaL 
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THE  DECISIONS 


OF  TRS 


Supreme  Court  of  the  United  States, 


AT 


DECEMBEE  TERM,  1857. 


AUGUSTUS  HEMMENWAY,  Claimant  of  the 
Ship  Independence,  Appt., 

V. 

WILLIAM  B.  FISHER,  Master  of  the  Steam- 
ship City  of  Boston,  for  himself,  and  the 
Owners  of  the  said  Steamship,  and  for  the 
other  OQicers  and  Crew  of  the  said  Steam- 
ship. 

(See  S.  C.  20  How.  255-200.) 

Admiralty  rules — appeal  applicable  to  admir- 
alty cases — judgments  and  decrees,  upon  af- 
firmance, carry  interest — but  not  in  admiral- 
ty cases — court  has  discretion  in  such  cases 
to  award  dama^^s  by  way  of  interest — but 
cannot  in  case  where  court  is  equally  divided. 

The  18th  rule  never  applied  to  admiralty  cases. 

By  the  Judiciary  Act  of  1789,  decrees  in  chancery 
and  admiralty,  as  well  as  Judgments  at  common 
law  In  the  Circuit  Courts,  were  removable  to  this 
court  by  writ  of  error,  and  not  In  any  other  manner. 

This  provision  Id  the  Act  of  1T80  was  repealed  by 
the  Act  of  March  2,  1803,  and  the  ordinary  mode  of 
appeal  substituted  In  the  place  of  the  writ  of  error. 

18th  and  '.20th  rulea  have  been  superseded  and  an- 
nulled by  the  U2d  rule,  adopted  In  18iM. 

By  this  last  mentioned  rule.  Judgments  at  common 
law  and  decrees  In  chancery,  upon  affirmance  In 
this  court,  carry  Interest  until  paid,  according  to 
the  rate  In  the  State  In  which  the  Judgment  or  de- 
cree of  the  court  below  was  given. 

Cases  In  admiralty,  however,  are  not  embraced 
In  the  62d  rule. 

So  rule,  fixing  any  certain  rate  of  Interest  upon 
decrees  In  admiralty,  whenever  the  decree  Is  af- 
firmed, could  be  adopted  with  Justice  to  the  parties. 

And  a  discretionary  power  Is  reserved,  to  add  to 
the  damages  awarded  by  the  court  below,  further 
damages  by  way  of  Interest,  In  cases  where.  In 
the  opinion  of  this  court,  the  appellee,  upon  the 
proofs.  Is  Jnstly  entitled  to  such  additional  dam- 
ages. 

This  allowance  of  Interest,  pro  tanto.  Is  a  new 
Judgment. 

In  this  case  no  new  Judgment  rould  he  given  In 
this  court,  because  the  court,  being  equally  divided, 
could  not  chnnge  the  dccrne  of  the  Circuit  Court, 
nor  exercise  Its  discretionary  power  to  allow  inter- 
est on  the  decree,  for  this  would  have  been  a  new 
decree. 

Argued  Dee.  11,  1857.    Decided  Dec.  24,  1857. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Massachusetts. 
On  motion  by  the  appellee  to  amend  the  de- 
cree rendered  in  the  case  at  the  last  term,  by 
givinj?  to  the  appellee  damages  on  the  decree 
of  the  Circuit  Court,  at  the  rate  of  six  per 
cent,  per  annum. 

The  case  is  stated  by  the  court. 
15  li.  ed. 


Mr.  Dehon,  for  appellant. 
Mr.  Bartlett,  for  appellee. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  case  was  decided  at  the  last  term.  It 
was  an  appeal  from  the  decree  of  the  Circuit 
Court  for  the  District  of  Massachusetts,  sitting  ' 
as  a  Court  of  Admiralty.  The  decree  was  af- 
firmed here  by  an  equal  division  of  the  Justices 
of  tliis  court;  and  the  decree  of  affirmance  was 
entered  by  tlie  Clerk  for  the  sum  awarded  by 
the  Circuit  Court  and  costs,  and  did  not  give 
interest  on  the  amount  decreed  by  the  court 
below.  Tlie  mandate  was  issued  according  to 
the  decree;  but  was  not  filed  or  proceeded  on 
by  the  appellee,  because  be  supposed  that,  un- 
der the  18th  rule  'of  this  court,  he  was  en- 
titled to  interest  upon  the  amount  recovered  in 
the  Circuit  Court,  from  the  date  of  the  decree, 
and  that  its  omission  was  a  clerical  error.  And 
he  has  now  moved  the  court  to  correct  it  by 
amending  the  decree  and  mandate. 

If  an  error  has  been  committed  by  the  Clerk, 
it  is,  without  doubt,  in  the  power  of  the  court 
to  correct  it  at  the  present  term. 

But  the  judgment  is  correctly  entered,  and 
the  mandate  conforms  to  it.  And  the  mistake 
on  the  part  of  the  appellee  has  arisen  from 
supposing  the  18th  rule  to  be  still  in  force,  and 
to  be  applicable  to  cases  in  admiralty.  But  it 
never  applied  to  admiralty  cases. 

It  will  be  observed  by  reference  to  the  17th 
rule,  to  which  the  18th  refers,  that  these  rulea 
are  in  express  terra.s  confined  to  cases  brought 
here  by.  writ  of  error.  And  it  is  true  that,  by 
the  original  Judiciary  Act  of  1780,  decrees  in 
chancery  and  admiralty,  as  well  as  judgments 
at  common  law,  in  the  Circuit  Courts,  were  re- 
movable to  this  court  by  writ  of  error — and 
were  not  made  removable  in  any  other  manner. 
And  if  that  provision  in  the  Act  of  1780  was 
still  in  force,  and  the  rule  unrepealed,  the  ap- 
pellee would  be  entitled  to  the  interest  he 
claims,  to  be  calculated  under  the  20th  rule,  to 
the  day  of  the  affirmance  of  the  decree. 

But  the  writ  of  error,  from  its  form,  and  the 
principles  which  govern  it,  is  peculiarly  appro- 
priate to  judgments  at  common  law,  and  is  in- 
convenient   and    embarrassing    when    used    as 
I  proci'ss  to  remove  decrees  in  chancery  and  ad- 
I  miralty  to  a  superior  'court.     The  or-   [*259 
I  (Unary  and  uniform  mode  of  removing  such  de- 
/•rees  to  the  upprllutr  and  revising  court,  wher- 
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ever  such  jurisdictions  have  been  established, 
has  been  by  appeal,  with  the  single  exception  of 
this  Act  of  Congress.  And  in  order  to  remove 
the  inconvenience  and  embarrassment  which 
this  provision  in  the  Act  of  1789  created,  it  was 
repealed  by  the  Act  of  March  2,  1803,  and  the 
ordinary  mode  of  appeal  substituted  in  the 
place  of  the  writ  of  error.  And  as  this  case 
came  up  by  appeal,  the  rules  of  this  court  re- 
ferred to  in  the  argument  do  not  apply  to  it. 

Nor  indeed  were  they  intended  to  apply  to 
chancery  or  admiralty  decrees.  They  were 
adopted' at  February  Term,  1803,  and  that  term 
continued  until  the  2d  of  March.  It  was  on 
that  day  that  the  Act  of  Congress  changing  the 
provision  in  the  Act  of  1780  was  approved  by 
the  President.  And  it  appears  by  the  minutes 
of  the  court  that  the  rules  in  question  were 
adopted  on  the  same  day,  that  is,  March  2d. 
This  Act  of  Congress  had,  therefore,  undoubt- 
edly, passed  both  Houses  of  Congress  before 
these  rules  were  adopted,  and  it  is  evident  that 
they  were  carefully  framed  with  reference  to 
this  change  in  the  law,  so  as  to  exclude  from 
their  operation  admiralty  and  chancery  ap- 
peals. 

It  may  be  proper  to  add,  that  the  18th  and 
20th  rules  are  no  longer  in  force,  even  in  com- 
mon law  cases.  They  have  been  superseded  and 
annulled  by  the  62d  rule,  adopted  in  1851.  By 
this  last  mentioned  rule,  judgments  at  common 
law  and  decrees  in  chancery,  upon  affirmance 
in  this  court,  carry  interest  until  paid;  and  the 
interest  is  to  be  calculated  according  to  the  rate 
of  interest  allowed  in  the  State  in  which  the 
judgment  or  decree  of  the  court  below  was 
given.  The  object  in  changing  the  rule  in  this 
respect  was  to  place  the  suitors  in  the  courts  of 
the  United  States  upon  the  same  footing  with 
the  suitors  in  the  State  courts  in  like  cases. 
For  the  interest  allowed  in  the  several  States 
differs,  and  in  many  of  them  it  is  higher  than 
•ix  per  cent.,  and  in  most  if  not  all  of  them  a 
judgment  or  decree  in  a  court  of  the  State  car- 
ries interest  until  it  is  paid. 

Cases  in  admiralty,  however,  are  not  em- 
braced in  the  62d  rule.  It  applies  to  cases  of 
law  and  equity  only.  And,  indeed,  cases  in 
admiralty  could  not  have  been  justly  included. 
For  there  could  be  no  reason  for  giving  one 
rate  of  interest  where  a  case  of  collision  or 
salvage  was  in  the  first  instance  tried  and  de- 
cided in  Louisiana,  and  another  rate  of  interest 
where  it  was  tried  and  decided  in  New  York, 
or  in  any  other  State  where  the  interest  allowed 
by  the  state  laws  was  different. 
a  00*]  'Moreover,  in  cases  of  collision  and 
salvage,  and  more  especially  in  the  latter,  it  is 
impossible  to  fix  the  sum  that  ought  to  be 
awarded  with  absolute  certainty  by  any  rule  of 
calculation.  It  must  depend  mainly  upon  es- 
timates, and  the  opinions  of  persons  acquainted 
with  the  subject;  and  acting  upon  mere  esti- 
mates and  opinions,  different  minds  unavoid- 
ably come  to  different  conclusions  as  to  the 
amount  proper  to  be  allowed. 

And  it  will  sometimes  happen  in  an  admiral- 
ty case,  that  this  court  will  think  that  the  dam- 
ages estimated  and  allowed  in  the  Circuit  Court 
are  too  high ;  and  yet  the  opinion  here  may  ap- 
proximate so  nearly  to  that  of  the  court  below, 
tbat  this  court  would  not  feel  justified  in  re- 
Tersing  its  judgment.  Besides,  new  testimony 
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may  be  taken  here,  in  ui  admiralty  case,  and  t 
new  aspect  given  to  it.  No  rule,  therefore,  fix- 
ing any  certain  rate  of  interest  upon  decrees  in 
admiralty,  whenever  the  decree  is  affirmed, 
could  be  adopted  with  justice  to  the  parties. 
And  a  discretionary  power  is  reserved,  to  add  to 
the  damages  awarded  by  the  court  below,  far- 
ther damages  by  way  of  interest,  in  cases  where, 
in  the  opinion  of  this  court,  the  appellee,  upon 
the  proofs,  is  justly  entitled  to  such  additional 
damages.  But  this  allowance  of  interest  is  not 
an  incident  to  the  afiirmance  affixed  to  it  bylaw 
or  by  rule  of  court.  If  given  by  this  court,  it 
must  be  in  the  exercise  of  its  discretionary 
power,  and  protanto,  is  a  new  judgment. 

In  the  case  before  us,  no  new  judgment 
could  be  given  in  this  court,  because,  upon  the 
question  of  affirming  or  reversing  the  decree  of 
the  Circuit  Court,  the  Justices  of  this  Court 
were  equally  divided;  and  the  judgment  wai 
affirmed  by  operation  of  law,  which  from  neces- 
sity affirms  the  judgment  of  the  inferior  tribu- 
nal when  the  judges  of  the  appellate  court  art 
equally  divided.  Upon  such  an  affirmance,  the 
appellee  was  entitled  to  the  full  benefit  of  tht 
decree  of  the  Circuit  Court,  but  nothing  more. 
The  court,  being  equally  divided,  could  not 
change  the  decree  of  the  Circuit  Court,  nor 
excise  its  discretionary  power  to  allow  interest 
on  the  decree ;  for  this  would  have  been  a  new 
decree.  And  those  Justices  who  were  of  opin- 
ion that  the  decree  of  the  Circuit  Court  ougkt 
to  be  reversed  because  the  damages  were  too 
high,  were  of  course  opposed  to  making  it  still 
higher  by  the  addition  of  interest. 

The  motion  to  amend  the  decree  and  mandate, 
and  give  interest  on  the  amount  awarded  by  the 
Circuit  Court,  must,  therefore,  be  overrulei 


On  consideration  of  the  motion  made  in  this 
cause  on  a  prior  day  of  the  present  term  of  this 
court,  to  wit:  on  Friday,  the  11th  inst.,  by  Mr. 
Bartlett,  of  counsel  for  the  appellee,  to  amend 
the  decree  entered  in  this  case  at  the  last  tenn, 
by  giving  to  the  appellee  damages  at  the  rate  of 
six  per  cent,  per  annum  on  the  decree  of  the 
Circuit  Court,  and  of  the  argument  of  eooniel 
thereupon  had,  as  well  against  as  in  aupport 
thereof,  it  is  now  here  ordered  b^  the  court  that 
said  motion  be,  and  the  same  is  hereby  over- 
ruled.   Per  Mr.  Ch.  J.  Taney. 

Dec  24,  1857. 


ROBERT   H.   WYNN,   Executor   and   Devises 
of  William  Wynn,  Deceased,  Plff.  in  Er., 

V. 

CHESLEY  B.  MORRIS,  Martha  Morris  aad 
Keziah  Taylor. 

(See  S.  C.  20  How.  3-fl.) 

Jurisdiction— court  has  none,  no  U.  S.  statnis 
being  in  question. 

Where  complainant  has  no  Interest  In  land,  but  ( 
naked  possession  not  protected  by  an  Act  of  Cos. 
gress.  tills  court  has  no  Jurisdiction  to  review  a  d^ 
cislon  of  a  State  Court  adverse  to  such  title,  do 
statute  of  tbe  United  States  belof;  drawn  In  qao- 
tlon.  _ 

SO  How. 
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Submitted  Dee.  10,  1867.  Decided  Dec.  30,  1857. 

IN  ERROR  to  the    Supreme   Court  of  the 
State  of  Arkansas. 
The  case  is  fully  stated  by  the  court. 
Mr.  Albert  Pike,  for  the  plaintiff  in  error. 
Messrs.  A.  H.  Lawrence,  Geo.  C.  Watkins  and 
J.  H.  Bradley,  for  defendants  in  error. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

The  complainant  filed  his  hill  in  a  sta!te  cir- 
cuit court  in  Arkansas,  to  enjoin  Morris  from 
executing  a  writ  of  possession  founded  on  a 
recovery  by  an  action  of  ejectment  for  the 
northwest  quarter  of  section  18,  in  township 
16,  south  of  Red  River. 

Wynn  alleges  that  the  whole  of  the  quarter 
section  was  cultivated  by  him,  and  had  been 
for  years  before  the  inception  of  Morris'  title, 
«nd  that  he,  Wynn,  claimed  title  to  the  land 
through  the  State  of  Arkansas,  and  that  Morris 
had  obtained  a  legal  title  in  fraud  by  Wynn's 
auperior  right  in  equity. 

Morris  claims  through  Keziah  Taylor. 

In  1829  and  in  1830,  when  the  Occupant  Law 
of  that  year  passed,  she  was  a  widow,  and  cul- 
tivated a  small  farm  on  the  land  in  dispute; 
ft*]  she  sold  'out  her  possessions  there  in  the 
latter  part  of  1830,  left  the  country  secretly, 
and  settled  permanently  in  the  Mexican  Prov-  i 
ince  of  Coahuila  and  Texas,  and  there  she  re- 
mained without  returning  to  Arkansas  until 
December,  1842,  when  she  made  her  appearance, 
proved  her  cultivation  in  1829,  and  her  continu- 
ing possession  in  May,  1830,  in  the  form  pre- 
scribed by  the  Act  of  that  year,  had  her  pre- 
emption allowed,  entered  the  land,  and  sold  it 
to  Morris.    She  got  a  patent  in  1844. 

The  reason  why  Mrs.  Taylor  did  not  enter 
the  land  at  an  earlier  day  was,  that  the  town- 
ship No.  16  was  not  surveyed  until  1841,  and 
within  one  year  before  the  date  of  her  entry. 

WjTin  seeks  a  decree  on  the  ground  that 
Morris  procured  Mrs.  Taylor  to  enter  the  land 
for  Morris's  benefit,  when  she  had  no  right  of 

ere-emption,  because  of  the  abandonment  of 
er  possession  for  more  than  ten  years. 
The  Register  and  Receiver  held  that  a  pref- 
erence of  entry  was  vested  by  the  Act  of  1830, 
and  they  refused  to  investigate  the  fact  of  aban- 
donment. This  opinion  was  concurred  in  by  the 
Commissioner  of  the  General  Land  Office.  And, 
to  correct  this  alleged  error,  the  bill  was  filed. 
The  State  Circuit  Court  refused  the  relief 
prayed;  adjudged  that  Mrs.  Taylor  obtained  a 
valid  title  to  the  land,  and  decreed  damages 
against  Wynn  for  detaining  the  possession. 
From  this  decree  he  appealed  to  the  Supreme 
Court  of  Arkansas,  where  the  decree  of  the 
Circuit  Court  was  afllrmed,  and  to  that  decree 
Wynn  prosecutes  his  writ  of  error  out  of 
this  court;  and  the  first  question  here  is, 
whether-  we  have  jurisdiction  to  re-examine 
and  reverse  or  affirm  the  decree  of  the  State 
Courts.  This  can  only  be  done  in  a  case 
where  is  drawn  in  question  the  construction  of 
a  statute  of  the  United  States,  etc.,  and  the  de- 
cision is  against  the  title  set  up  or  claimed 
under  the  Statute  by  the  losing  party.  If  Wynn 
had  no  title,  of  course  he  could  not  claim  un- 
der a  law  of  the  United  States,  and  cannot 
i5  li.  ed. 


come  here  under  the  26th  section  of  the  Ju- 
diciary Act  of  1780,  merely  to  draw  in  question 
the  decTce  which  dismissed  his  bill. 

To  this  effect  are  the  cases  of  Owings  t.  Nor- 
wood's Lessee,  6  Cranch,  344;  Henderson  t. 
Tennessee,   10  How.  v311. 

W^n  sets  up  a  pretension  of  claim  to  the 
land  in  dispute  through  the  State  of  Arkansas, 
which  State  was  authorized  to  locate  600,000 
acres  of  land  by  Acts  of  Congress  passed  in 
1841  and  1842,  and  the  complainant  insists 
that  he  had  made  a  contract  with  the  States 
through  her  locating  agent,  Charles  £.  Moore, 
who  was  acting  under  instructions  from  the 
Governor'  of  said  State,  to  the  effect  that  he, 
the  complainant,  should  be  allowed  to  pur- 
chase the  land  from  the  State  at  $2  per  acre. 
But  the  State  did  not  locate  this  quarter  sec- 
tion, nor  'had  it  an  interest  in  it  at  an^  [*6 
time;  so  that  the  title  was  outstanding  m  the 
United  States  till  Keziah  Taylor  made  her  en- 
try. 

The  complainant  Wynn,  having  no  interest 
in  the  land  but  a  naked  possession,  not  protect- 
ed by  an  Act  of  Congress,  we  order  that  his 
writ  of  error  be  dismissed  for  want  of  juriadio- 
tion. 


JOSIAH  GARLAND,  Plff.  in  Error, 

T. 

ROBT.  H.   WYNN,  Executor  and  Devisee  of 
Wm.  Wynn,  Deceased. 

(See  S.  C.  20  How.  6-8.) 

Pre-emption  laws — courts  have  power  to  dedde 
upon  priority  of  entry,  and  overrule  Register 
and  Commissioner. 

Where  several  parties  set  op  conflicting  claims 
to  propert7,  with  which  a  special  tribunal  mar 
deal,  as  between  one  party  and  the  Govemment, 
regardless  ot  the  rights  of  others,  the  latter  mar 
come  Into  the  ordinary  eoarts  of  Jastlce,  and  liti- 
gate the  conflicting  claims. 

Nor  do  the  regmatloni  ot  the  Commissioner  ot 
the  Oeneral  Land  Office,  whereby  a  par^  may  be 
heard  to  prove  his  better  claim  to  enter  land,  oast 
the  Jurisdiction  of  the  courts  of  jastlce. 

Courts  of  justice  have  power  to  examine  a  eon- 
tested  claim  to  a  right  of  entry  under  the  pre-emp- 
tion laws,  and  to  overrule  the  decision  of  the  Reg- 
ister and  Receiver,  confirmed  by  the  Commissioner, 
In  a  case  where  they  have  been  Imposed  npon. 

Submitted  Dee.  10,  1867.  Decided  Dec  30, 1867. 

IN  ERROR  to   the   Supreme   Court  of  the 
State  of  Arkansas. 

This  action  was  begun  in  Lafayette  Gounty 
Circuit  Court,  State  of  Arkansas,  by  William 
Wynn  against  John  Garland. 

The  Circuit  Court  found  that  the  defendant. 
Garland,  was  the  absolute  owner  of  the  tract 
of  land  mentioned  in   the  bill. 

The  case  was  appealed  to  the  Supreme  Court 
of  the  State  of  Arkansas,  which  reversed  the 
decree  of  the  Circuit  Court.  Writ  of  error  was 
sued  out  upon  this  judgment. 

Tlie  facts  upon  which  the  action  was  brought 
are  stated  in  the  opinon  of  the  court. 

Messrs.  J.  H.  Bradley,  A.  H.  Lawrence  and 
George  C.  WatUns,  for  plaintiff  in  error. 

Mr.  Albert  Pike,  for  defendant  in  error. 
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SUFBEUE    COUBT   OF   THE    UNITED    STATES. 


DBC.TEUf, 


Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

In  November,  1842,  Wm.  Wynn  (the  com- 
plainant below)  proved  tliat  he  had  a  prefer- 
ence of  entrj'  to  the  quarter  section  of  land  in 
dispute,  according;  to  tlie  Act  of  1838,  and  his 
entry  was  allowed. 

In  February.  1843.  Samuel  Hemphill  made 
proof  that  he  had  rig:ht  of  pre-emption  to  the 
same  land,  under  the  Act  of  May  20th,  1830. 
The  two  claims  coming  in  conflict,  it  was  de- 
cided by  the  Register  and  Receiver  at  the  local 
Land  Office,  that  Hemphill  had  the  earlier  and 
better  right  to  enter  the  land:  and  in  this  deci- 
sion the  Commissioner  of  the  General  Land 
Office  concurred. 

Wynn's  entry  being  the  oldest,  it  was  set 
aside,  his  purchase  money  refunded,  and  a  pat- 
ent certificate  was  awarded  to  Samuel  Hemp- 
hill, who  assigned  it  to  Garland,  the  plaintiff 
in  error,  to  whom  the  patent  issued.  The  bene- 
fit of  the  patent  was  decreed  to  Wynn  by  the 
Supreme  Court  of  Arkansas;  to  reverse  which 
decree.  Garland  prosecutes  his  writ  of  error  out 
of  this  court. 

It  appears,  from  the  allegations  and  evidence, 
that  Garland  ]>rocurcd  the  proofs,  and  was  in 
fact  the  principal  in  obtaining  a  preference  of 
entry  in  the  name  of  Hemphill,  and  in  causing 
Wynn's  elder  entry  to  be  vacated;  that  the 
whole  procc4*ding,  on  the  part  of  Garland  and 
Hemphill,  was  a  mere  imposition  on  the  offi- 
cers administering  the  public  lands;  that  Hemp- 
hill never  had  any  improvement  on  the  north- 
east quarter  of  section  18,  but  that  bis  improve- 
ment was  on  the  northwest  quarter  of  section 
17,  which  adjoins  the  quarter  section  in  con- 
troversy; and  that  Garland  induced  the  wit- 
nesses, who  made  the  proof  before  the  Register 
and  Receiver  to  establish  Hemphill's  prefer- 
ence of  entry,  to  confound  the  quarter  sections 
and  their  dividing  lines,  and  misrepresented  the 
extent  of  the  cleared  land  occupied  by  Hemphill 
in  1829  and  1830;  so  that  the  witnesses  igno- 
rnntly  swore  that  the  improvement  and  cultiva- 
tion were  in  part  on  the  northeast  quarter 
of  section  18,  which  was  wholly  untrue;  and 
by  which  false  swearing  Wynn's  entry  was  set 
aside,  and  Garland  obtained  a  patent  of  the 
land. 

Garland  insists,  by  an  amended  answer  in  the 
nature  of  a  distinct  plea,  that,  by  the  law  of  the 
land,  the  Circuit  Court  had  no  authority  or  ju- 
risdiction to  set  aside  or  correct  the  decision  of 
the  Ro^ristor  and  Receiver,  and  that  their  ad- 
8*1  judication  *and  judgment  in  granting  and 
allowing  the  pre-emption  rights  to  and  in  the 
name  of  Samuel  Hemphill  was  final  and  con- 
clusive, and  cannot  be  inquired  into,  or  in  any 
manner  questioned,  modified,  or  set  aside. 

This  matter  was  put  in  issue;  and  the  court 
below,  when  it  decreed  for  the  complainant, 
necessarily  decided  against  the  bar  to  relief  set 
up  and  claimed  under  an  authority  of  the 
United  States. 

The  question  is,  have  the  eourts  of  justice 
power  to  examine  a  contested  claim  to  a  right 
of  entry  under  the  pre-emption  laws,  and  to 
overrule  the  decision  of  the  Register  and  Re- 
ceiver, confirmed  by  the  Commissioner,  in  a 
case  where  they  have  been  imposed  U|ion  by  ex 
parte  affidavits,  and  the  patent  has  been  ob- 
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taincd  by  one  having  no  interest  secured  to 
him  in  virtue  of  the  pre-emption  laws,  to  th* 
destruction  of  another  s  right,  who  had  a  pref- 
erence of  entry,  which  he  preferred  and  ex- 
erted in  due  form,  but  which  right  was  de- 
feated by  false  swearing  and  fraudulent  con- 
trivance brought  about  by  Mm  to  wbmn  the 
patent  was  awarded? 

The  general  rule  is,  that  where  several  par- 
ties set  up  conflicting  claims  to  property,  with 
which  a  special  tribunal  may  deal,  as  between 
one  party  and  the  Government,  regardless  of 
the  rights  of  others,  the  letter  may  come  into 
the  ordinary  courts  of  justice,  and  litigate  the 
conflicting  claims.  Such  was  the  caae  of 
Comegya  v.  Vasse,  1  Pet.  212,  and  the  case 
before  us  belongs  to  the  same  class  of  ex  parte 
proceedings;  nor  do  the  regulations  of  the 
Commissioner  of  the  General  Land  Office, 
whereby  a  party  may  be  heard  to  prove  his 
better  claim  to  enter,  oust  the  jurisdiction  o{ 
the  courts  of  justice.  We  announce  this  to  be 
the  settled  doctrine  of  this  court. 

It  was,  in  elTect,  so  held  in  the  case  of  Lytle 
T.  The  State  of  Arlcansas,  9  How.  328;  nest, 
in  the  case  of  Cunningham  v.  Ashley,  14  How. 

■  377 ;  and  again  in  the  case  of  Bernard  v.  Ash- 

j  ley,  18  How.  44. 

It  is  ordered  that  the  decree  of  the  Supreme 
Court  of  Arlcansas  be  in  all  things  affirmed. 


THE  RECTOR,  CHURCHWARDENS  and 
VESTRY  of  CHRIST  CHURCH  in  the  City 
of  Philadelphia,  in  trust  for  Christ  Clhureh 
Hospital,  Plifs.  in  Er., 

T. 

THE  COUNTY  OF  PHILADELPHIA. 

(See  S.  C.  20  How.  26-28.) 

Jurisdiction  must  appear  by  the  record — ^judg- 
ment of  State  Court. 

A  Jndement  of  a  State  Court  In  ro^rd  to  a  state 
law  ImposlnR  taxes,  wben  It  does  not  appear  by 
express  averment,  or  necetigarjr  IntPDdmrnt,  or  bf 
the  record,  that  any  questions  of  which  this  Coort 
Is  entitled  to  take  cognizance,  under  the  'J.'tth  sec 
of  the  Jndlclnry  Act.  arose  or  was  decided  In  the 
cause,  Is  not  within  the  jurisdiction  ot  this  Court 
to  review. 

Submitted  Dec.  16,  I8S7.  Decided  Dec.  30,  18S7. 

IN   ERROR   to   the   Supreme   Court   of   the 
State  of  Pennsylvania. 

The  following  is  the  case  substantially  a* 
stated  by  the  parties: 

On  April  6th,  1833,  the  Legislature  of  Penn- 
sylvania passed  an  Act  exempting  from  tax- 
ation the  real  property,  including  ground  rents, 
belonging  to  Christ  Church  Hospital.  On 
April  14,  1861,  the  same  Legislature  passed  an 
Act  providinf  that  all  property,  real  and  per- 
sonal, belonging  to  any  tussociation  or  incorpo- 
rated company,  which  is  now  by  law  exempt 
from  taxation,  other  than  that  which  is  in  the 
actual  use  and  occupation  of  such  association 
or  incorporated  company,  and  from  which  an 
income  or  revenue  is  derived  by  the  owners 
thereof,  shall  hereafter  be  subject  to  taxation 
in  the  same  manner  as  other  property  now  by 
law  taxable, 
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Afterwards  the  defendants,  by  their  officers 
•ad  agents,  assessed  certain  property  belonf^ing 
to  the  plaintiff's,  which  property  belonged  to 
the  plaintiff's  before  passage  of  the  Act  of 
April  6,  1833.  On  March  28,  1852,  the  defend- 
ants proceeded  by  warrant  of  distress  for  the 
collection  of  the  said  taxes  assessed.  Where- 
upon the  plaintiffs  gave  the  defendants  notice, 
claiming  that  the  property  assessed  was  ex- 
enipt,  and  protesting,  etc 

Subsequently  the  plaintiffs  paid  the  defend- 
ants the  taxes.  Among  these  taxes  were  some 
upon  the  hospital  buiWngs  in  the  actual  occu- 
pation of  the  plaintiffs. 

The  plaintiff  in  error  then  brought  this  suit 
to  recover  back  the  said  taxes. 

The  Supreme  Court  of  Pennsylvania  held 
that  they  were  entitled  to  recover  only  the  taxes 
levied  on  property  in  actual  use  for  hospital 
purposes.  They  have  now  brought  the  case  to 
this  court,  claiming  that  the  exemption  of  the 
Hospital  property  from  taxation  by  the  Statute 
of  1833,  gave  them  a  vested  right  which  the 
Legislature  could  not  revoke,  and  that  the  at- 
tempted repeal  of  the  said  Statute  was  invalid, 
aa  impairing  the  obligation  of  contracts. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  H.  M.  Watt*  and  W.  H.  Meredith, 
for  plaintiffs  in  error. 

Messrs.  Hazlehnrst,  Wm.  M.  Smith,  and 
'William  A.  Porter,  for  defendant  in  error. 


Mr.  Justice  Campbell  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  Pennsylvania,  under  the  25th  section  of  the 
Judiciary  Act  of  the  24th  September,  1789. 

These  parties,  without  any  pleadings,  stated 
28*]  a  case,  in  the  'nature  of  a  special  ver- 
dict to  the  Supreme  Court  of  the  State  of  Penn- 
sylvania, upon  which  a  final  judgment  was 
rendered.  It  appears  from  the  case,  that  in 
April,  1833,  the  Legislature  of  Pennsylvania 
enacted:  "That  Christ  Church  Hospital,  hav- 
ing for  many  years  afforded  an  asylum  to  num- 
erous poor  and  distressed  widows,  who  would 
probably  else  have  become  a  public  charge,  and 
that,  in  consequence  of  the  decay  of  the  build- 
ings of  the  Hospital  estate,  and  the  increasing 
burden  of  the  taxes,  its  means  are  curtailed 
and  its  usefulness  limited;  therefore,  that  the 
real  property,  including  ground  rents  now  be- 
longing and  payable  to  Christ  Church  Hospital, 
in  the  City  of  Philadelphia,  so  long  as  the 
same  shall  continue  to  belong  to  the  Hospital, 
shall  be  and  remain  free  from  taxes." 

That  in  April,  18S1,  the  Legislature  of  the 
same  State  enacted,  "that  all  property,  real 
and  personal,  belonging  to  any  association  or 
incorporated  company,  which  is  now  by  law 
exempt  from  taxation,  other  than  that  which 
is  in  the  actual  use  and  occupation  of  such  as- 
sociation or  incorporated  company,  and  from 
which  an  income  or  revenue  is  derived  by  the 
owners  thereof,  shall  hereafter  be  subject  to 
taxation,  in  the  same  manner  and  for  the  same 
purposes  as  other  property  is  now  by  law  tax- 
able; and  so  much  of  any  law  as  is  hereby  al- 
tered and  supplied  be,  and  the  same  is  hereby 
repealed:    Provided,  That  nothing  herein  shall 


be  construed  to  exempt  cemetery  eom  panics 
from    taxation." 

It  further  appears,  in  the  case  stated,  that 
the  County  of  Philadelphia,  in  the  year  18S2, 
caused  certain  real  estate  and  ground  rente  of 
the  plaintiffs  in  the  City  of  Philadelphia,  and 
which  were  possessed  by  the  plaintiffs  before 
the  date  of  the  Act  first  mentioned,  to  be  val- 
ued and  assessed  for  taxes,  and  that  the  taxes 
were  subsequently  paid  to  the  officers  of  the 
county,  under  protest,  by  them.  The  Supreme 
Court  of  Pennsylvania  determined  that  the 
plaintiffs  were  entitled  to  recover  only  for  so 
much  of  the  taxes  assessed  and  paid  which 
were  levied  for  property  in  the  actual  occu- 
pancy of  the  plaintiff  for  hospitel  purposes. 

It  does  not  appear,  either  by  express  aver- 
ment or  by  a  necessary  intendment  from  any 
matter  stated  in  the  case,  nor  does  any  entry 
on  the  record  of  the  cause  in  the  Supreme  Court 
of  Pennsylvania  show,  that  any  of  the  questions 
of  which  this  court  is  entitled  to  teke  cogniz- 
ance, under  the  terms  of  the  25th  section  of  the 
Judiciary  Act,  arose  in  the  cause,  and  were 
actually  decided  by  that  court.  Therefore,  in 
conformity  with  the  established  doctrine  of  this 
court  (Armstrong  v.  The  Treasurer  of  Athens 
County,  16  Pet.  282;  Smith  v.  Hunter,  7  How. 
S.  C.  738)  the  writ  of  error  must  be  dismissed. 


JANE  CARROLL,  Maria  C.  Fitzhugh,  et  al.. 
Devisees  of  Daniel  Carroll,  of  Dudingtown, 
Plffs.  in  Er., 

T. 

NICHOLAS  DORSEY,  Noah  Dorsey,  Achsah 
Dorsey,  Tristram  8.  Dorsey,  Heirs  of  Law  of 
Alfred  R.  Dowson,  Deceased. 

(See  S.  C.  20  How.  204-208.) 

Writ  of  error,  how  returnable — record,  when 
filed — irregularities  in  these  not  waived  by 
appearance — appearance  does  not  waive  mo- 
tion to  dismiss. 

The  Act  of  1780,  sec.  22,  requires  that  the  writ 
of  error  should  be  made  returnable  on  a  certain 
day  therein  named. 

The  transcript  of  the  record  must  be  filed  at  the 
term  next  succepdlng  the  Issulni;  of  thn  writ  or  the 
taking  of  the  appeal  in  order  to  bring  the  case 
within  the  jurisdiction  of  tbe  court. 

These  Irregularities  were  not  waived  bj  general 
appearance. 

Appearance  does  not  preclude  the  party  from 
afterwards  moving  to  dismiss  for  the  wiint  of  Ju- 
risdiction,   or   upon   any    other   sufflclent   ground. 

Argued  Dec.  11,  1857.    Decided  Dec.  30,  1867. 

APPEAL  from  the  Circuit  Court  of  the  Unit* 
ed  States  for  the  District  of  Columbia. 
This  was  an  action  of  ejectment  brought  in 
the  Circuit  Court  of  the  District  of  Columbia, 
by  tbe  plaintiffs  in  error.  The  trial  below  re- 
sulted in  a  verdict  and  judgment  for  the  de- 
fendants; whereupon  the  plaintiffs  brought  the 
case  here  on  a  wnt  of  error. 


NOTB. — Aptfearance  cure:,  defects   In   service  of 

Srocess,  and  Its  non-service  except  want  of  lurls- 
Ictlon  of  subject  matter — see  note,  2  L.  ed.  u.  S. 
QIO.  Practice  and  proceedure  governing  tbe  trans- 
fer of  causes  to  the  Federal  Supreme  Court  on 
writ  of  error  or  appeal — see  note,  00  L.Q.A.  838. 
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A  further  statement  appears  in  the  opinion 
of  the  court. 

On  motion  to  dismiss. 

Messrs.  Coze  and  Redin,  for  plaintilTs  in 
error. 

Messrs.  Jones  and  Bradley,  for  defendants  in 
error. 

Mr.  Cliief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

A  motion  has  been  made  to  dismiss  this  case 
for  want  of  jurisdiction. 

It  appears  that  an  action  of  ejectment  was 
brought  by  the  plaintiffs  in  error  against  the 
defendants  in  the  Circuit  Court  of  the  District 
of  Columbia,  and  upon  the  trial  the  verdict  and 
judgment  were  for  the  defendants. 

The  particular  day  on  which  the  judgment 
was  rendered  is  not  ^iven ;  but  it  is  stated  as  • 
judgment  on  the  third  Monday  in  October,  in 
the  year  1861,  which  it  appears  was  the  first 
day  of  the  term.  But  it  also  appears  that  two 
exceptions  were  taken  at  the  trial  by  the  plain- 
tiffs, one  dated  the  20th  and  the  other  the  22d 
of  November,  so  that  the  judgment  would  seem 
to  have  been  rendered  a  few  days  before  the 
December  Term,  1851,  of  this  court. 

No  steps  were  taken  to  bring  it  here  for  revi- 
sion, until  the  27th  of  May,  1853,  when  an  ap- 
peal bond  was  approved  by  the  presiding  judge, 
which  recites  that  the  plaintiffs  had  ob^ined  a 
writ  of  error,  returnable  to  the  next  term  of 
this  court,  and  filed  it  in  the  Clerk's  office.  No 
such  writ  of  error,  however,  appears  to  have 
been  issued.  A  paper,  purporting  to  be  a  writ 
of  error,  was  issued  after  the  commencement 
of  December  Term,  1853;  that  is,  on  the  17th 
of  that  month.  This  paper  is  made  returnable 
to  the  Supreme  Court  in  general  terms,  with- 
out naming  any  day  or  even  any  term  at  which 
the  defendants  were  required  to  appear.  The 
transcript  before  us  also  contains  a  citation, 
signed  by  the  presiding  judge,  and  the  service 
is  acknowledged  by  the  attorney  for  the  defend- 
ants. But  the  citation,  like  the  paper  purport- 
ing to  be  a  writ  of  error,  specifies  no  day  or 
term  at  which  the  defendants  are  required  to 
appear,  and,  moreover,  is  not  itself  dated. 

No  further  proceedings  were  had,  to  bring 
up  the  case,  until  December  Term,  1856,  when 
the  record  was  filed  without  any  other  writ  of 
207*]  error,  bond,  or  citation ;  and  at  the  'same 
term  the  defendants,  by  their  counsel,  appeared 
in  this  court. 

It  is  evident,  from  this  statement,  that  the 
case  is  not  before  the  court.  The  Act  of  1789, 
sec.  22,  requires  that  the  writ  of  error  should 
be  made  returnable  on  a  certain  day  therein 
named;  and,  indeed,  upon  common  law-prin- 
ciples, a  certain  return  day  in  a  writ  of  error  is 
essential  to  its  validity.  There  is,  therefore,  no 
process  by  which  the  case  is  legally  brought  be- 
fore this  court,  and  consequently  we  have  no 
jurisdiction  over  it.  And  if  the  process  was 
free  from  exception,  and  if  a  writ  of  error, 
such  as  is  known  and  recognized  by  law,  had 
been  issued  and  filed  in  the  Circuit  Court,  yet 
no  transcript  of  the  record  was  fijed  here  until 
nearly  three  years  afterwards;  and  this  court 
have  repeatedly  said  that  the  transcript  of  the 
record  must  be  filed  at  the  tei-m  next  succeed- 
ing the  issuing  of  the  writ  or  the  taking  of  the 
B04 


appeal  in  order  to  bring  the  case  within  the  ju- 
risdiction of  this  court. 

But  it  is  said,  on  behalf  of  the  plaintiffs  ia 
error,  that  these  are  mere  irregularities,  which 
were  waived  by  the  general  appearance  at  the 
last  term,  and  that  the  motion  at  the  present 
term  is  too  late. 

Undoubtedly  the  appearance  of  the  defend' 
ants  at  the  last  term,  without  making  a  motion 
to  dismiss,  cures  the  defect  in  the  citation. 
The  citation  is  nothing  more  than  notice  to  th« 
party  to  appear  at  the  time  specified  for  the  re- 
turn of  the  writ  of  error.  And  if  he  appears, 
it  shows  that  he  had  notice;  and  if  he  makes  so 
objection  during  the  first  term  to  the  want  of 
notice,  or  to  any  defect  in  the  citation,  be  must 
be  regarded  as  having  waived  it.  The  citatioD 
is  required  for  his  benefit,  and  he  may,  there- 
fore, waive  it  if  he  thinks  pro{>er,  and  proceed 
to  trial  in  the  appellate  court.  This  point  vu 
decided  in  the  case  of  The  U.  S.  v.  Yates  et  aL 
6  How.  606;  but  the  court  at  the  same  time 
said  that  the  appearance  did  not  preclude  th« 
party  from  afterwards  moving  to  dismiss  for 
the  want  of  jurisdiction,  or  upon  any  other 
sufiicient  ground. 

The  same  point  was  again  decided  in  the  ease 
of  Buckingham  et  al.  v.  McLean  et  al.  13  How. 
160,  in  which  the  court  said  that  a  motion  to 
dismiss  for  want  of  a  citation  roust  be  made  at 
the  first  term  at  which  the  party  appears,  and 
is  too  late  if  made  at  a  subsequent  term.  But 
the  want  of  a  writ  of  error,  such  as  is  pre- 
scribed by  the  Act  of  Congress,  stands  on  dif- 
ferent ground.  And  in  the  case  of  The  U.  S.  t. 
Curry,  6  How.  106,  the  court  held,  that  where 
the  power  of  the  court  to  hear  and  determine  t 
case  is  conferred  by  Acts  of  Congress,  and  the 
same  authority  which  gives  the  jurisdiction 
points  'out  the  manner  in  which  it  shall  ['208 
be  brought  before  us,  we  have  no  power  to  dis- 
pense with  the  provisions  of  the  law,  nor  to 
change  or  modify  them. 

Upon  this  ground,  the  case  is  not  legally  ht- 
fore  us,  and  must  be  dismissed  for  want  of 
jurisdiction. 


EDWARD  M.  CHAFFEE,  Trustee  of  Hones 
H.  Day,  Plff.  in  Er., 

V. 

NATHANIEL  HAYWARD. 

(See  S.  C.  20  How.  208-210.) 

Appearance  without  motion  to  dismiss,  waiver 
of  error  in  citation — ^absence  of  counsel,  no 
reason  for  delay  of  case. 

The  appearaoce  of  the  part;  In  this  court,  wttli- 
out  maklDg  a  motion  to  dismiss  during  the  lint 
term,  Is  a  waiver  of  any  Irregularity  In  the  citi- 
tlon. 

The  absence  of  one  or  all  the  counsel  emplored 
by  one  party,  In  the  pursuit  of  other  business,  fur- 
nishes no  ground  for  delaying  u  case  In  this  court, 
without  the  consent  of  the  adverse  party. 

Argued  Dec.  24,  1857.    Decided  Dec  31,  1867. 

tf\  HIS  suit  was  brought  in  the  Circuit  Court 
1  of  the  United  States  for  the  District  of 
Rhode  Island,  by  the  plaintiff  in  error,  for  the 
recovery  of  damages  alleged  to  have  been  sot- 
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taiaed  by  nuon  of  the  allied  infringement  of 
»  oirtain  patent.  The  defendant  pleaded  to  the 
Juriadiction  of  the  court,  that  he  waa  an  inhab- 
itant of  the  District  of  Connecticut,  and  that 
at  the  time  of  the  pretended  Mrrice  of  the  writ 
he  was  not  within  the  District  of  Rhode  Island. 
The  plaintiff  demurred,  and  the  court  overruled 
the  aemurrer  and  dismissed  the  case  fcnr  want 
of  jurisdiction.  The  plaintiff  brought  the  case 
here  on  a  writ  of  error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

On  motion  to  dismiss. 

Messrs.  T.  A.  Jencket  and  S.  H.  GiUet,  for 
|»laintiff  in  error. 

Messrs.  Charles  S.  Bradley  and  Joeepli  S.  Pit- 
wan,  for  defendant  in  error. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

In  this  case,  a  judgment  in  favor  of  the  de- 
fendant in  error  was  rendered  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Rhode  Island,  at  its  June  Term,  1866.  The 
plaintiff  sued  out  a  writ  of  error  on  the  27th  of 
October,  1856,  returnable  to  the  December  Term 
«f  this  court,  then  next  following — but  the  cita- 
tion to  the  defendant  was  signed  by  the  clerk  of 
the  court  and  not  by  the  jud^  who  allowed  the 
writ  of  error. 

In  pursuance  of  this  writ  of  error,  the  record 
was  filed  here  and  the  case  docketed  on  the  24th 
of  November,  1850 ;  and  on  the  4th  of  December 
tiie  defendant  appeared  by  counsel  in  this  court. 

A  motion  has  been  made  at  the  present  term 
to  dismiss  the  case,  because  the  citation  is 
•isned  by  the  clerk  and  not  by  the  judge. 

The  citation  is  undoubtedly  irregular  in  this 
reapect,  and  the  defendant  in  error  was  not 
bound  to  appear  under  it.  And  if  a  motion  had 
been  made  at  the  last  term,  within  a  reasonable 
time,  to  dismiss  the  case  upon  this  ground,  it 
tlO*]  would  have  'been  dismissed.  But  the 
appearance  of  the  party  in  this  court,  without 
Buiking  a  motion  to  dismiss  during  the  first 
term,  is  a  waiver  of  any  irregularity  in  the 
citation,  and  is  an  admission  that  he  has  re- 
ceived notice  to  appear  to  the  writ  of  error. 
This  point  was  decided  in  the  case  of  McDon- 
ogh  ▼.  MilUudon,  3  How.  693;  United  SUtes 
V.  Yulee,  6  How.  COS;  and  Buckingham  et  al. 
T.  McLean  et  al.  13  How.  160.  And  these 
have  been  recognised  and  affirmed  in  the 
of  Carroll  et  aL  T.  Dorsey  et  al.,  decided 
at  the  present  term. 

Indeed,  any  other  rule  would  be  unjust  to  a 
plaintiff  in  error,  and  is  not  required  for  the 

erotection  of  the  defendant.  The  latter  is  not 
ound  to  appear,  unless  he  is  legally  cited,  ex- 
cept for  the  purpose  of  moving  to  dismiss.  He 
knows,  or  must  be  presumed  to  know,  whether 
the  BOtice  which  the  law  requires  has  been 
served  on  him  or  not.  And  if  the  objection  is 
made  at  the  first  term,  the  plaintiff,  by  a  new 
writ  and  proper  citation,  might  bring  up  the 
case  to  the  succeeding  term.  But  if  the  defend- 
ant does  not,  by  motion,  at  the  first  term,  ap- 
prise him  of  the  irregularity  of  his  proceeding 
m  this  respect,  and  of  his  intention  to  take  ad- 
vantage of  it,  the  plaintiff  is  put  off  his  guard 
bv  the  defendant's  appearance,  and  if  the  mo- 
tion is  permitted  at  the  aeoond  term,  lie  will  be 
t*  li.  ed. 


delayed  an  entire  year  in  the  prosecution  of  Ills 

suit,  whenever  it  is  the  interest  of  a  dpfendant 
in  error  to  delay  and  harrass  his  adversary. 

An  affidavit  has  been  filed  by  one  of  the  coun- 
sel for  the  defendant  in  error,  stating  that  he  is 
the  junior  counsel  in  the  case,  and  that  he  did 
not  make  the  motion  at  the  last  term,  because 
the  senior  counsel  was  absent  in  Europe,  and 
the  deponent  did  not  wish  to  decide  on  the  ex- 
pediency of  the  motion  to  dismiss  without  con- 
sulting him ;  that  he  expected  him  to  return  be- 
fore the  term  ended,  but  the  court  adjourned 
sooner  than  he  anticipated,  and  the  senior  coun- 
sel did  not  return  until  the  court  had  finally 
adjourned  to  the  next  term. 

The  facts  stated  in  this  affidavit  cannot  in- 
fluence the  decision  of  the  motion.  The  ab- 
sence of  one  or  of  all  the  counsel  empl<>yed  by 
one  party,  in  pursuit  of  other  business,  fur- 
nishes no  ground  for  delaying  a  easa  in  this 
court,  without  the  consent  of  the  adverse  party. 

The  motion  oomea  too  late,  and  is,  therefore, 
overruled. 


HORACE  H.  DAT,  Plff.  in  Er., 

v. 

KATHAKIEL  HAYWARD. 

(See  S.  C.  20  How.  210.) 

'  The  motion  to  dimlss  stands  on  same  Eroand  and 
Is  decided  In  same  manner  as  In  Chaffee  v.  BS7- 
ward,  next  preceding  case. 

Argned  Dec  24,  1857.    Decided  Dec  31,  18S7 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island. 
This  case  is  substantially  the  same  as  the 
preceding  one.    The  same  counsel  appeared. 
On  motion  to  dismiss. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

The  motion  to  dismiss  in  this  case  stands 
on  the  same  ground  with  that  of  Chaffee, 
Trustee  of  Day,  v.  Hayward,  just  disposed  of, 
and  must,  for  the  reasons  assigned  in  that  case, 
be  also  overruled. 


JAMES  R.  JONES,  Chas.  C.  Jones,  Wm.  O. 

Gorman,  Robt.  Lott,  John  Tippin,  Matthew 

T.  Tippin,  and  John  R.  Tally,  Plffs.  in  Er., 

v. 

CATHARINE    McMASTERS,    by    her    Next 

Friend,  Manuel  Ybarb*. 

(See  S.  C.  20  How.  8-22.) 

Division  of  an  empire  works  no  forfeiture  of 
property — the  title  remains  as  before — plea 
of  alienage  in  Texas— questions  exclusively 
for  courts  of  equity  cannot  be  determined  in 
suits  at  law — survey  and  location  of  govern- 
ment land  cannot  be  questioned  at  law  In 
ejectment — if  voidable,  the  question  is  for 
equity. 

The  division  of  sn  Empire  works  no  forfeiture  of 
a  risht  of  property  previously  acquired. 


Nora. — Effect  of  altenace  on  title  to  lands.    See 
note  to  Qovamsur  v.  Botxrtson,  6  !•.  ed.  U.  8.  488. 
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Tbe  title  romaloi  after  the  revoltitloo,  and  erec- 
tion of  tbe  new  GOTernment,  tbe  nme  as  before. 

In  Texas,  until  some  Act  of  the  Legislature  Is 
passed  on  the  subject  of  allenaee,  or  some  proceed- 
ing had,  on  tbe  part  of  the  GoTemmeot,  deresttng 
tbe  estate  for  allenoKe,  effect  cannot  be  slven  to 
tbe  plea  of  alienage. 

Tbe  United  States  courts,  In  a  suit  at  law,  should 
exclude  the  determination  of  all  questions  that 
belong  exclusively  to  a  court  of  equity. 

There  Is  no  ground  that  could  warrant  tbe 
court  in  going  behind  a  surrey  and  location  In  a 
snit  at  law,  wblcb  were  made  by  the  GoTemment 
that  granted  the  title. 

If  Toldable,  for  Irregularity  or  other  cause,  the 
question  was  not  one  for  a  court  of  law  In  an  ac- 
tion to  recover  possession,  but  for  a  court  of  equity 
to  reform  any  error  or  mistake. 

Argued  Dec.  17,  1857.    Decided  J»n.  11,  1868. 

IN  ERROR  to  the  Di.itrict  Court  of  the  United 
States  for  the  District  of  Texas. 
Tlie  case  in  stated  by  the  court. 
Mr.  W.  G.  Hale,  for  plaintiff's  in  error: 
The  District  Court  should  not  have  sustained 
the  demurrer  to  the  plea  to  the  jurisdiction, 
pleaded  by  John  R.  Tally.  It  appeared  by  the 
allegations  of  that  plea  that  the  plaintifT  was, 
at  the  time  of  the  institution  of  the  suit,  a 
citizen  of  the  State  of  Texas.  The  Constitu- 
tion of  the  Republic  of  Texas  declared  that  "all 
persons  (African.s,  the  descendants  of  Africans, 
and  Indians  excepted)  who  were  residing  in 
Texas  on  the  day  of  the  Declaration  of  Inde- 
pendence, shall  be  considered  citizens  of  the 
Republic,  and  entitled  to  all  the  privileges  of 
sucb. 

Const.  Rep.  Gen.  Prov.  sec.  10;  Hart  Dig. 
p.  38. 

And  tbe  incorporation  of  the  Republic  of 
Texas  into  the  Union,  "on  an  equal  footing 
with  the  original  States  in  every  respect,"  ne- 
cessarily converted  the  citizens  of  the  Republic 
of  Texas  into  citizens  of  the  State  of  Texas  and 
of  the  United  States. 

Joint  Resolution  for  annexing  Texas  to  the 
United  SUtes,  March  1,  1845,  5  SUt.  at  L.  797; 
Act  of  Dec.  29,  1845,  6  Stat,  at  L.  1. 

It  follows  that  any  person,  who,  within  the 
meaning  of  the  Constitution  of  the  Republic, 
resided  in  Texas  at  the  time  of  the  Declaration 
of  Independence,  and  continued  thus  to  be  a 
citizen  of  the  Republic  until  the  period  of  an- 
nexation to  the  United  States,  became  thereby 
a  citizen  of  the  State  of  Texas,  and  was  not 
oconpetent  to  bring  a  suit  in  the  District  Court 
of  the  United  States  against  other  citizens  of 
the  same  State.  The  only  point  which  presents 
Any  difficulty  is  in  relation  to  the  meaning  of 
the  phrase  "who  were  residing  in  Texas"  used 
in  the  Constitution  of  the  Republic.  There 
can  be  little  doubt,  however,  that  the  framers 
of  the  Constitution  intended  this  phrase  to  be 
equivalent  to  the  corresponding  one — ^"who  had 
their  domicil  in  Texas" — and  did  not  design 
to  deprive  of  their  citizenship  those  who  were 
physically  absent  from  the  country.  Many  of 
the  moat  respectable  and  deserving  residents 
of  Texas  were  not  personally  within  the  limits 
of  the  Republic  at  the  date  of  the  Declaration 
of  Independence.  The  history  and  legal  annals 
of  Texas  are  filled  with  examples. 

Yoakum's  History  of  Texas,  Vol.  II.  pp.  34, 
36,  118,  126,  176,  181;  Ordinances  of  Gen. 
Council,  pp.  62,  65,  50,  58;  Republic  t.  Young, 
eited  in  5  Tex.  400;  DalL  464;  The  SUte  v. 
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Skidmore,  6  Tex.  400;  Rnsaell  ▼.  RandcdiA.  II 
Tex.  464-466. 

It  could  not  be  intended  by  the  Constitution 
of  the  new  State  then  in  need  of  citisena  aad 
anxiotu  to  attract  them,  to  disfranchise  sodi 
persons  by  a  rigorous  and  literal  application  of 
the  term  "resident"  And  his  concliuion  is 
confirmed  by  the  established  meaning  of  this 
term. 

Lamb  ▼.  Smythe,  16  Mees.  4  W.  434 ;  Hyltoa 
T.  Brown,  I  Wash.  C.  C.  314;  Blanehard  v. 
Steams,  6  Met.  303;  Crawford  T.  Wilson.  4 
Barb.  522. 

If,  then,  the  Constitution  of  the  Republic  of 
Texas  conferred  citizenship  upim  those  wh> 
had  their  domicil  in  the  country  at  the  time  of 
the  Declaration  of  Independence,  it  will  foUow 
that  Catharine  McMasters  was  a  citizen  of  the 
Republic.  It  appeared  by  the  all^ationa  of 
the  plea  that  the  domicil  of  her  birth  or  origin 
was  in  Texas,  at  the  Town  of  Goliad,  and  that 
dcnnicil  certainly  continues  until  another  is 
acquired. 
'  Somerville  ▼.  Somerville,  5  Ves.  787 ;  Moud 
T.  Monro,  7  CI.  k  Fin.  870;  Maseard  t.  Proh. 
Ooncl.  85,  No.  1. 

To  acquire  another  domicil,  an  intention  to 
abandon  the  domicil  of  origin  must  exist. 
Monro  v.  Monro,  7  CI.  ft  Fin.  891. 
And  an  absence  of  fifteen  or  twenty  yean  is 
not  in  itself,  without  proof  of  such  intention, 
sufficient  to  forfeit  the  original  domid!. 

Merlin,  Repert,  Domicil,  sec.  2;  DalL  Diet 
Gen.  Domicil,  sec  1,  Nos.  9-13. 

In  the  case  of  St.  Germain,  absent  in  India 
for  forty-five  years,  it  was  decided  that  such  ab- 
sence, without  proof  of  his  intention  to  abandoa 
his  residence  in  France,  did  not  devest  him  of 
his  domicil. 
Dall.  Jur.  Gen.  Vol.  VI.  pp.  383,  384. 
The  intention  or  animus  thus  essential  to  the 
acquisition  of  a  new  domicil,  must  be  a  legal 
and  disposing  will,  and  the  voluntary  act  of  a 
mind  capable  in  law  of  acting.  It  can  only  be 
evinced  by  a  person  sui  juris. 

Somerville  v.  Somerville,  6  Ves.  787;  Guier 
T.  O'Daniel  ft  Young,  note  to  1  Binn.  349,  362. 
And  a  fortiori,  an  infant  or  child  cannot  be 
capi^le  of  such  an  intention.  Nam  enfans,  ct 
qui  infanti  proximus  est,  non  multum  a  furioso 
disUt.     Inst.  3,  19,  10. 

A  minor  without  parents  or  legal  tutor,  eaa 
therefore  never  lose  or  abandon  proprio  mat 
marte  the  domicil  of  origin. 

Story  Confl.  Laws,  sees.  40,  606,  note;  1 
Burge,  Com.  CoL  Laws,  38,  39;  Foth.  Cont- 
d'Orleans,  eh.  1,  sec  1  Nos.  12-18;  ed.  de  Bmg- 
net,  Vol.  I,  p.  6;  Desduitz  de  St.  Pierre  v. 
Revel,  Sirey,  35,  p.  2,  556 ;  Robbins  t.  Weeks,  5 
Mart.  N.  S.  379;  Succession  of  M.  J.  Robert  > 
Rob.  La.  436,  436. 

It  is  true  that  the  surviving  father  or  mother 
— that  is  to  say,  the  natural  tutor — may  chan^ 
at  will  the  domicil  of  the  minor  and  transfer  it 
to  a  different  country,  Potinger  v.  Wightman,  3 
Mer.  07,  79;  but  this  power  does  not  extend 
to  a  mere  friend  or  to  a  person  assuming,  with- 
out the  direct  authority  <rf  law,  the  custody  at 
the  minor's  person. 
Robbins  v.  Weeks,  6  Mart  N.  S.  379. 
These  rules  are  well  explained  by  J.  Voet,  !■ 
his  C<snmentaries  on  the  Pandecta,  Lib.  6,  Ttt 
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I,  No.  100,  where  he  says;  "IJt  entm  liaud 
diffieilitcr  admittendum  sit  minorennem  non 
ma^is  posse  domicilium  rautare  quam  contra- 
hendo  se  obligare;  tamen  qucmadmodum  con- 
trahere  auctore  tutore  permiHsura  ei  cat,  itaquo 
•t  domicilium  cum  patre  matrrve  tanquam  tut- 
clae  ejus  aut  saltern  educationi  praeposita,  tu- 
toribus  caeteris  non  contradicentihuii,  mutare 
nihil  vetat."  It  is  because  the  authority  of  the 
tutor  supplies  the  defect  of  legal  capacity  or 
volition  in  the  minor,  that  the  latter  acquires 
the  domicil  to  which  he  accompanies  the  guard- 
ian; but  the  authority  of  the  delegated  or  ap- 
pointed tutor  ceases,  when  he  removes  beyond 
the  limits  of  the  country. 

Johnstone  v.  Seattle,  10  CI.  &  Finn.  42,  87, 
113,  148. 

Only  the  natural  guardian — the  parent  of  the 
minor,  whose  power  remains  unimpaired — can 
change  the  domicil  of  his  ward  to  a  new  coun- 
try. 

School  Directors  v.  James,  2  Watts  &  S.  668, 
672. 

These  principles  are  substantially  recognized 
in  the  case  of  Hardy  t.  DeLcon,  5  Tex.  234- 
238. 

The  case  made  by  the  present  plea  in  nbate- 
nient,  is  stronger  than  that  of  Hardy  t.  De- 
Leon.  Catharine  McMaster  was  a  child,  less 
than  five  years  of  age  at  the  time  of  her  remov- 
»1  from  the  domicil  of  her  parents  and  of  her 
otvn  birth,  in  Texas,  to  a  foreign  country. 

Her  parents  were  both  dead:  she  has  had  no 
recognized  tutor,  nor  has  she  been  emancipated 
by  marriage:  she  was  removed  by  the  family 
of  Manuel  Sabariego,  with  which  she  has  con- 
tinued to  reside,  and  it  does  not  appear  that  the 
family  which  she  thus  accompanied  had  any 
legal  authority,  whatever,  to  control  her  course 
in  life,  or  decide  on  her  domicil. 

These  views  are  confirmed  by  a  recent  de- 
cision of  the  Supreme  Court  of  Texas,  made  at 
Tyler  in  1857,  in  the  case  of  Wheeler  v.  Hol- 
lis,  10  Tex.  622,  (see  manuscript  opinion) : 
"when  an  infant  has  no  parents,  the  law,  it  is 
true,  remits  him  to  his  domicil  of  origin,  or  to 
the  last  domicil  of  his  parents;  but  when  he 
has  a  surviving  parent,  it  is  difficult  to  con- 
ceive the  justice  or  propriety  there  would  be  in 
not  permitting  ber  to  make  her  domicil  that  of 
her  children."  And  the  court  cites  the  opinion 
of  Ch.  J.  Gibson,  in  School  Directors  v.  James, 
2  Watts.  4  8.  568,  with  approbation,  and  af- 
firms the  rule,  that  "whatever  may  be  the 
power  of  the  guardian  over  the  person  and 
property  of  the  ward,  he  cannot  exercise  it  so 
as  to  injure  the  ward  himself.  The  very  end 
and  purpose  of  his  office  is  protection,  and 
there  is  no  imaginalile  case  in  which  the  law 
makes  it  an  instrument  of  injury  by  implica- 
tion." It  is  evident  from  this  decision  that 
Sabariego  had  no  power  to  remove  the  infant 
plaintiff  from  the  domicil  of  origin  for  any 
reason,  much  less  to  make  such  removal,  when 
it  would  work  the  forfeiture  of  the  minor's 
lands  in  Texas. 

This  part  of  the  case,  however,  can  be  put  up- 
on higher  ground.  The  principles  of  the  Span- 
ish law — and  not  the  law  of  nations  or  of  na- 
ture— controlled  the  political  rights  of  persons 
under  both  the  Republics  of  Mexico  and  of  Texas. 
The  jurisprudence  of  Spain  in  relation  to  <)ues- 
tions  of  citizenship,  was  atrictly,  and  perhaps, 
I*  Ij.  ed. 


too  exclusively  nnlinnnl  in  its  spirit.  It  ad- 
mitted of  no  divided  all('<;ianoc;  it  sulTered  no 
expatriation  from  the  native  soil.  The  domicil 
of  the  origin  fixed  tht>  political  rights  and  du- 
ties of  the  subject  and  citizen  forever.  "By  law 
no  man  can  denaturalize  himself." 

Part  2,  18,  20,  part.  4,  24,  5. 

And  A^ita  y  Roxas,  in  his  excellent  notes 
to  his  grandfather's  treatise  on  the  conflict  of 
laws  in  relation  to  entailments,  sums  up  the 
whole  doctrine  in  this  paragraph:  "Originar- 
ius  hujus  R^i,  qui  in  aliud  se  transtulit,  non 
amittit  originem,  quia  quemadmodum  patrem 
mutare  non  possumus,  ita  nee  patrian ;  pro  qua 
videndi  qui  banc  seutentiam  sequuntur,  Bart, 
in  L.  Assumptio  in  princ.  ff.  ad.  Municipal; 
Sozin.  in  cap.  licet  ratione  ult.  num.  62,  de  for. 
ccmpet;  Sanchez  de  Matrim,  lib.  3,  disp.  23, 
num.  4;  Barbos.  in  L.  Haerens  absens,  Section 
proinde  n.  24  &  6,  26,  41,  87,  102  &  130,  cum 
seq.  de  Judic;  Menoch,  Cons.  1070,  a  num.  3 
&  cons.  600  num.  7  ft  Cons.  80  num.  10,  &  seq. 
&  cons.  112,  n.  01;  Pasc.  de  vir.  pat.  potest,  3 
cap.  2,  n.  31;  Peregrin,  cons.  65;  Manuel  Bar- 
bos. ad  Ordin.  Portugal,  lib.  2,  tit.  50,  in  prin. 
num.  2;  Ciarlin  oontrov.  for  cap.  140,  ubi  ele- 
gans  ratio  ibi;  quia  statim  atque  natus  est 
patria,  illi  hypothecatus  est;  Vide  D.  Amaya  in 
L.  7  G.  in  col.  num.  32,  et  seq;  Carleval  de 
Judic.  tit.  I,  disp.  2,  hum.  124 ;  Surd.  cons.  600, 
num.  6;  Cald.  Pereyiea  in  Reap,  pro  D.  Joan, 
de  Tassis,  n.  8." 

See  Aguila  y  Roxas,  Additae  Quaest,  p.  IIL 
ch.  I.  no.  8;  Notea  of  Greg  Lopez  to  part  IV. 
24,  5. 

The  political  existence  of  Catliarine  McMaa- 
ters  was  attached  to  the  soil,  and  in  the  lan- 
guage of  Ciarlini,  above  cited,  she  was  mort- 
gaged to  it  as  ber  country. 

II.  The  District  Court  should  not  have  in- 
structed the  jury  that  "the  plaintiff's  title  be- 
ing the  elder,  is  paramount  to  any  right  shown 
by  the  defendants,  unless  ita  validity  has  been 
successfully  impeached  by  the  defendants;"  be- 
cause this  charge  presupposed  that  the  plaintiff 
had  proved  the  derivation  of  title  to  her  from 
the  original  grantee  of  the  land;  but  there  waa 
no  proof  that  the  plaintiff  waa  the  daughter  of 
Juana  Trejo,  the  wife  of  McMasters,  and  the 
daughter  of  Maria  de  Jesus  y  Barbo,  to  whom 
the  land  was  first  granted. 

III.  The  District  Court  erred  in  instruetiiw 
the  jury  that  if  the  plaintiff  as  a  Mexican  citi- 
zen had  continued  to  reside  out  of  Texas,  from 
a  period  anterior  to  the  Declaration  of  Inde- 
pendence, her  right  to  the  land  remained  as  it 
was  before  that  Revolution,  both  upon  general 
principles  and  by  force  of  the  Treaty  of  Guad- 
aloupe  Hidalgo. 

McKenny  v.  Saviego,  18  How.  238. 

IV.  The  District  Court  erred  in  reftuing  to 
instruct  the  jury,  that  if  they  should  find  from 
the  evidence  that  the  survey  and  grant  under 
which  the  plaintiff  claimed,  was  deliberately 
and  designedly  made  so  as  to  include  a  large 
area  out  of  the  limits  prescribed  by  Decree  No. 
190  of  the  Laws  of  Coahuila  and  Texas,  then 
they  were  to  consider  the  grant  void  for  the  ex- 
cess, and  entirely  void  for  want  of  any  legal 
survey  of  the  boundaries  of  the  land.  A  grant 
in  violation  of  law,  or  for  more  or  different  land 
than  the  law  authorizes,  is  void,  and  may  be 
attacked  collaterally  in  an  action  of  ejectment. 
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11  Wheat  382,  385;  1  Wheat.  155,  158;  2  How. 
317. 

v.  The  District  Court  was  requested  to  in- 
struct the  jury,  that  if  they  believed  from  the 
evidence  that  the  survey  and  grant  under  which 
the  plaintiff  claimed  title,  extended  so  as  to  in- 
clude a  large  area  out  of  the  limits  prescribed 
by  the  law,  and  the  survey  and  grant  were  so 
made  by  fraudulent  procurement  on  the  part 
of  the  grantee  by  her  agent  in  that  behalf,  then 
the  jury  might  consider  the  grant  as  entirely 
Toid.  The  court  gave  the  instruction  with  the 
addition,  that  unless  the  Alcalde  Commissioner 
was  informed,  at  the  time  he  gave  the  posses- 
■ion  and  issued  the  title,  of  the  fact  that  said 
survey  extended  so  as  to  include  a  large  area 
out  of  the  limits  prescribed  by  the  law  as  before 
stated,  the  grant  would  not  be  void  for  the 
cause  aforesaid,  and  that  such  fraudulent  pro- 
curement of  the  survey  alone  would  not  vitiate 
the  grant.    This  addition  was  erroneous. 

9  Pet.  720;  2  How.  318;  4  Dall.  244;  •  Tex. 
603;   10  Tex.  505. 

VI.  The  District  Judge  was  requested  to  in- 
struct the  jury,  that  the  grant  under  which  the 
plaintiff  claimed  title  was  one  of  a  class  that 
might  be  forfeited  for  non-performance  of  con- 
ditions ;  but  ordinarily  a  law  of  the  Legislature 
and  judicial  action  under  it,  would  be  necessary 
to  avoid  such  a  grant.  Yet  the  claimant  under 
such  a  grant,  might  act  so  as  to  supersede  the 
necessity  for  such  a  judicial  determination: 
and  if  the  conduct  of  the  claimant  should 
amount  to  an  admission  of  the  forfeiture  or 
negation  of  claim,  the  claimant  could  not  after- 
ward set  up  that  right,  especially  against  any 
person  who  had,  in  the  meantime  obtained  a 
legal  survey  on  a  valid  claim  for  land ;  and  that 
it  was  a  question  of  fact  for  the  jury  to  return, 
whether  the  conduct  of  the  claimant  amounts 
to  such  admission  of  forfeiture  or  negation  of 
right.  This  instruction  was  given,  but  with 
the  addition  that  it  was  a  question  as  to  the  ac- 
tual intention  of  plaintiff;  and  the  jury  should 
be  satisfied,  considering  her  infancy  and  other 
circumstances,  that  such  was  in  fact  her  in- 
tention, or  that  they  should  find  against  plain- 
tiff on  such  ground.  That  an  abandonment  of 
a  legal  claim  or  title  to  land  may  be  presiuned 
from  the  actions  of  the  claimant,  is  well  set- 
tled. 

13  How.  3-6;  16  How.  29;  12  How.  434. 

Negligence  may  preclude  a  party  from  re- 
asserting a  claim  so  as  to  defeat  junior  titles. 

1  How.  195;  15  Tex.  414. 

The  fact  of  abandonment  does  not  depend  up- 
on mere  intention ;  it  is  a  presumption  of  law 
from  the  acts  of  the  party. 

1  S.  &  R.  120;  Ster  v.  Bradford,  2  Pa.  384; 
Atchison  v.  McCulloch,  5  Watts,  14;  McDonald 
T.  MulhoUan,  5  WatU,  175. 

The  District  Judge  erred,  therefore,  in  an- 
nexing the  qualification  to  his  instruction  on 
this  point. 

Mr.  Robert  Hughes,  for  defendant  in  error: 

After  reviewing  the  pleadings,  the  counsel 
proceeded: 

This  plea  shows  that  plaintiff  below  did  not 
reside  in  Texas  at  the  day  of  the  Declaration  of. 
Independence,  but  was  then  residing  in  Mata- 
moras,  or  elsewhere  in  Mexico. 

The  Declaration  of  the  Constitution  of  the 
Jtepublie  is,  "all  persons  (Africans  excepted, 
»0» 


etc.)  who  were  residing  in  Texas  on  the  day  of 
the  Declaration  of  Independence,  shall  be  em- 
sidcred  citi/.pns  of  the  Kepiiblic,  and  eulitleu  U> 
all  the  privileges  of  such." 

Const,  of  Rep.  General  Provisions,  sec.  10, 
Hartley's  Dig.  p.  38. 

But  to  avoid  the  effect  of  this  provision,  it  is 
contended  that  the  word  "residing,"  in  tht 
connection  it  is  found,  should  lie  constniml  the 
same  as  "domicil";  and  to  show  that  then 
might  be  a  domicil  without  a  continued  aciusi 
residence,  numerous  authorities  will  no  doubt 
be  referred  to — all  of  which,  as  before  stated, 
will  be  admitted  to  be  good  law;  but  they  do 
not  meet  the  case.  For  it  is  manifest  that  the 
Convention  which  framed  the  Constitution  did 
not  intend  to  indicate  "domicil"  by  the  lan- 
guage used.  There  were,  and  could  not  have 
been  otherwise  than  great  numbers  of  peraont 
within  the  limits  of  Texas  who  had  not  beoorae 
citizens,  and  all  such  it  was  intended  to  nuke 
citizens.  This  will  appear  from  au  examination 
of  the  other  provisions  of  the  same  10th  section, 
and  other  sections  of  the  Constitution.  But 
again,  had  the  word  "domicil"  been  used  in- 
stead of  "residing,"  there  would  have  been 
something  in  the  argument.  Domicil  does  not 
necessarily  indicate  residence. 

The  plea  shows  that  Catharine  McMasten, 
was,  from  the  time  of  her  birth  up  to  abont 
the  age  of  four  years,  domiciled  in  Goliad,  tbe 
place  of  her  birth,  but  removed  therefrom  by 
those  under  whose  charge  she  was  to  Matamo- 
ras  before  the  Declaration  of  Independence. 
She  then  was  a  native  Mexican,  owing  alle- 
giance to  the  Republic  of  Mexico.  When  she 
was  removed,  a  revolution  bad  commenced,  and 
was  subsequently  perfected  by  the  Declaration 
of  Independence.  If  she  had  remained  in  Texas, 
she  would  have  been  regarded  as  a  Texan  citi- 
zen. But  having  been  removed  from  Mexico, 
she  thereby  adhered  to  Mexico,  though  she  bid 
no  will  on  the  subject.  But  being  a  minor,  not 
having  power  to  make  an  election,  she  had 
time  until  majority  to  make  such  election,  and 
when  made,  she  would  be  a  citizen  of  that 
State  to  which  she  adhered;  but  in  the  mean- 
time, she  could  be  considered  in  no  other  light 
than  a  citizen  of  Mexico.  These  principles  have 
been  recognized  in  this  court,  and  applied  ts 
the  case  occurring  during  our  Revolution. 

A  native-born  American,  resident  in  New 
York,  united  himself  to  the  English  forces  in 
possession  of  New  York,  and  adhered  throu^- 
out  the  struggle  to  the  British  side,  and  went 
off  with  the  British  forces,  and  died  in  the 
British  dominion.  His  son,  born  in  New  York, 
was  taken  with  him  and  continued  under  hii 
charge.  This  son  afterwards  claimed  an  estate 
by  descent,  and  it  was  determined  that  be  wu 
an  alien  and  could  not  take  by  descent. 

Inglis  V.  The  Sailor's  Snug  Harbour,  3  Fet 
99. 

And  this  is  the  case  which  shows  the  di8tlo^ 
tion  between  mere  questions  of  domestic  domi- 
cil and  the  more  important  question  as  to 
national  character.  In  the  former,  the  questtoa 
of  domicil  of  a  minor  is  settled  by  that  of  hie 
father,  or  the  last  of  the  father  when  he  it 
dead;  while  in  the  latter,  the  national  chan^ 
ter  depends  upon  election  whether  the  party  be 
adult  or  minor,  through  the  act  of  the  father 
making  his  election  may  operate  an  electioi 
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for  the  (On,  if  hia  dissent  be  not  made  in  due 
time. 

But  did  Catharine  McMasters  show  either  a 
dissent  or  an  election  to  become  a  Mexican 
instead  of  a  Texan?  It  will  be  seen  by  an  ex- 
amination of  the  plea  in  question  that  she  was 
about  four  years  of  age  when  she  was  removed 
by  Manuel  Sabariego  to  Matamoras  before  the 
^declaration  of  Independence  in  March,  1836; 
She  was,  therefore,  of  age  eighteen  years  after- 
wards in  the  year  1853.  We  have  no  evidence 
of  a  dissent  to  the  act  of  removal  by  Sabariego, 
or  of  an  election  to  become  a  citizen  of  Texas; 
and  upon  the  principles  established  in  the  case 
referred  to  in  this  court,  it  must  be  presumed 
that  she  ratified  the  act  of  her  friend  and  re- 
mained  a  citizen  of  Mexico,  and  was  so  by  re- 
lation, from  the  time  of  removal  and  the  declar- 
ation. 

The  counsel  reviewed  the  instructions  of  the 
court  to  the  jury  and  contended  that  they  were 
eorrect.  On  the  last  instruction  asked  for  by  the 
plaintiff  in  error  (see  VI,  above),  he  said  this 
instruction  clearly  should  not  have  been  given, 
because,  1.  There  was  not  a  particle  of  evidence 
before  the  jury  conducing  to  show  either  a  for- 
feiture or  negation  of  her  claim;  and  2.  There 
lire  no  facts  stated  in  the  charge  to  be  ascer- 
tained by  the  jury,  upon  the  finding  of  which 
there  would  be  a  forfeiture  or  negation  of  the 
«laim. 

15  Tex.  410;  12  How.  430;  13  How.  3-6;  IS 
How.  29. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
tiie  court: 

This  is  a  writ  of  error  to  the  District  Court 
of  the  United  States,  possessing  circuit  court 
powers,  held  in  and  for  the  District  of  Texas. 

This  suit  was  brought  in  the  court  below  by 
Catharine  McMasters  to  recover  the  possession 
18*]  of  a  tract  of  land  lying  in  the  'County  of 
Goliad,  in  the  forks  of  the  San  Antonio  River 
and  the  Cabaza  Creek,  containing  four  leagues 
4^  land.  Four  of  the  defendants  put  in  a  plea 
of  not  guilty.  At  a  subsequent  day,  John  R. 
Tally  was  allowed  to  come  in  and  defend  as 
landlord  of  Lott,  one  of  the  defendants. 
Whereupon,  he  put  in  a  plea  to  the  jurisdiction 
of  the  court,  Vfon  the  ground  the  plaintiff  was 
»  citizen  of  the  State  of  Texas.  The  plea 
states  that  she  was  bom  at  Goliad,  then  in  the 
State  of  Coahuila  and  Texas,  when  it  was  a 
part  of  the  Republic  of  Mexico;  that  the  dom- 
itil  of  her  father  and  mother  were  at  this  place 
at  the  time  of  her  birth,  and  continued  there 
till  their  deaths.  That  the  plaintiff  was  re- 
moved from  the  Territory  of  Texas  to  Mata- 
moras, west  of  the  Rio  Grande,  in  Mexico, 
when  she  was  about  four  years  of  age,  during 
the  revolutionary  movements  in  Texas,  and 
before  the  Declaration  of  Independence,  which 
iraa  on  the  2d  March,  1836.  That  she  was 
removed  in  the  family  of  M.  Sabariego,  in 
which  she  had  lived  in  Texas,  and  with  whom 
■he  has  continued  to  reside  since  in  Mexico, 
nere  was  a  demurrer  to  this  plea,  which  was 
allowed,  and  the  defendant  required  to  answer 
oyer.  The  defendant  then  put  in  a  plea  of  not 
gnilty,  and  also  a  special  plea  in  bar  of  alien- 
age, and  limitation  of  nine  years  before  suit 
brought,  founded  upon  a  statute  of  the  State  of 
Texaa. 
tS  Ii.  ed. 


There  was  a  demurrer  to  this  plea,  but  an' 
disposed  of  for  aught  that  appears  on  the  re- 
cord, when  the  parties  went  down  to  the  trial 
of  the  issues  of  fact. 

On  the  trial,  the  plaintiff  proved  a  title  in 
due  form,  under  date  of  the  I6th  July,  1833, 
to  the  land  in  controversy,  in  her  grandmother, 
Maria  de  Jesus  Ybarba  Trejo,  followed  by  the 
official  survey  and  judicial  possession;  also, 
that  her  grandmother  died  in  possession  of  the 
premises,  leaving  the  plaintiiTs  mother,  her 
only  child,  at  the  death  of  her  mother  and 
father.  Her  grandmother  and  mother  died 
about  the  year  1834.  Her  father  was  killed  in 
the  same  year. 

The  defendants  claimed  under  patents  from 
the  State  of  Texas,  one  dated  16th  September, 
1840,  for  three  hundred  and  twenty  acres;  the 
other,  the  20th  of  February,  1847,  for  like  num- 
ber; which  covered  the  possessions  on  the  tract 
in  dispute  of  two  of  the  defendants. 

When  the  evidence  closed,  the  counsel  for 
the  defendants  prayed  the  court  to  charge  the 
jury,  that  if  the  plaintiff,  as  a  Mexican  citizen, 
had  continued  to  reside  out  of  Texas  from  a 
period  before  the  Declaration  of  Texan  Inde- 
pendence, the  action  could  not  be  sustained; 
which  was  refused,  and  a  charge  given,  that 
her  right  remained  as  it  was  before  the  Revolu- 
tion, both  according  to  general  principles  and 
by  force  of  the  Treaty  of  •Guadaloupe  Hi-  [•!• 
dalgo;  and  that  if  she  had  a  right  of  property, 
that  gave  her  the  right  to  sue  here. 

The  counsel  also  prayed  the  court  to  charge, 
that  if  the  jury  should  believe,  from  the  evi- 
dence, that  the  survey  and  grant  under  which 
the  plaintiff  claims  title  extends  so  as  to  in- 
clude a  larg^  area  out  of  the  limits  prescribed 
by  law,  as  dated  in  the  decree  No.  100,  of  the 
laws  of  Coahuila  and  Texas,  and  that  the  error 
did  not  arise  from  mistake  or  quantity,  but 
from  intention  to  depart  from  the  legal  mode 
of  survey,  then  the  jury  might  consider  the 
grant  void  as  to  such  area  as  might  be  out  of 
the  limits  prescribed  by  law,  and  also  that  the 
grant  itself  would  be  void  in  such  cases  for 
want  of  legal  survey.  Which  prayer  was  re- 
fused. 

The  counsel  also  requested  the  court  to 
charge,  that  if  the  jury  should  believe,  from 
the  evidence,  that  the  survey  and  grant  under 
which  the  plaintiff  claimed  extended  so  as  to 
include  a  large  area  as  aforesaid,  and  that  the 
grant  and  survey  were  so  made  by  fraudulent 
procurement  on  the  part'  of  the  grantee,  by  an 
agent  in  that  behalf,  then  the  jury  might  con- 
sider the  grant  as  entirely  void. 

The  court  so  instructed  the  jury;  but  with 
the  addition,  that  unless  the  Alcalde  Commis- 
sioner  was  informed,  at  the  time  he  gave  pos- 
session and  issued  the  title,  of  the  fact  that  the 
survey  had  been  extended  so  as  to  include  a 
large  area,  etc.,  the  grant  would  not  be  void; 
that  the  fraudulent  procurement  of  the  survey 
alone  would  not  vitiate  the  grant. 

The  counsel  also  requestra  the  court  to 
charge,  that  the  grant  under  which  the  plain- 
tiff claimed  is  one  of  the  class  that  mignt  be 
forfeited  for  non-performance  of  conditions. 
That  ordinarily  a  law  of  the  Legislature,  and 
judicial  action  under  it,  would  be  necessary  to 
avoid  such  a  grant.  Yet  that  claimant  might 
act  so  as  to  aupersede  the  necessity  of  such  a 
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Judicial  determination ;  and  if  conduct  of  plain- 
tiff amounted  to  an  admission  of  the  forfeiture, 
ahe  could  not  afterwards  set  up  the  right,  es- 
Mcially  against  a  person  who  had,  in  the  mean- 
time, acquired  a  grant  from  the  State;  and  that 
It  waa  a  question  for  the  JU17  to  determine, 
whether  the  conduct  of  the  plaintiiT  amounted 
to  an  adnuMion  of  forfeiture. 

The  court  gave  the  instruction,  with  the  ad- 
dition, that  it  was  a  question  as  to  the  actual 
intention  of  the  plaintiff;  and  the  jury  should 
be  satisfied,  considering  the  infancy  and  all 
other  circumstances,  that  such  was  in  fact  her 
intention,  or  they  should  find  for  the  plaintiff. 

The  jury  found  a  verdict  for  the  plaintiff. 

As  tiie  practice  in  the  court  below  permits 
pleaa,  of  whatever  nature  or  description,  to  be 
SO*]  put  in  as  a  defense  to  the  suit  at  *the 
•ame  time,  and  without  regard  to  the  order  of 

Eleas,  as  known  to  the  system  of  the  common 
tw,  it  will  be  necessair  in  the  first  place  to 
examine  the  question  raised  on  the  demurrer  to 
the  plea  to  the  jurisdiction.  It  is  insisted  that 
the  plaintiff  is  a  citizen  of  the  State  of  Texas, 
according  to  the  facts  as  stated  in  the  plea  and 
admitted  by  the  demurrer;  and  if  so,  as  she  is 
not  a  citizen  and  resident  of  a  different  State, 
but  a  resident  of  Texas,  the  suit  cannot  be 
maintained  within  the  11th  section  of  the  Judi- 
ciary Act.  We  think  the  objection  not  well 
founded. 

The  plaintiff  waa  bom  under  the  dominion 
of  the  Mexican  Republic,  and  has  lived  under 
it  ever  since  her  birth,  and  beyond  all  question, 
therefore,  is  a  citizen  of  that  Government,  ow- 
ing it  allegiance,  which  has  never  been  inter- 
rupted or  changed.  There  has  been  no  act  of 
hers,  or  of  anyone  competent  to  represent  her, 
or  to  determine  her  election,  indicating  an  in- 
tention to  throw  off  this  allegiance,  and  to 
attach  herself  to  the  new  sovereignty  of  Texas. 
Having  been  born  and  having  always  lived 
under  the  old  Government,  the  burden  rested 
upon  the  defendants,  who  claimed  that  she  was 
a  citizen  of  the  new  one,  to  establish  the  fact  of 
the  change  of  her  allegiance. 

2  Cranch,  280;  4  Cranch,  209;  1  Dall.  53; 
20  Johns.  313;  3  Pet.  09,  122,  123;  2  Kent's 
Ck>m.  40,  41. 

The  facts  set  up  in  the  plea  prove  the  con- 
trary. According  to  these,  the  plaintiff  waa 
nineteen  years  old  when  this  smt  waa  com- 
menced, and  between  twenty-two  and  twenty- 
three  ^ears  when  the  plea  was  put  in  to  the 
jurisdiction.  If  she  was  competent  to  make 
an  election  while  a  minor,  but  after  she  had 
arrived  at  mature  years,  as  to  the  Government 
to  which  she  would  owe  allegiance,  the  pre- 
sumption, upon  the  facta,  is,  tlut  she  has  niade 
It  In  favor'  of  the  one  under  which  ahe  has 
lived  since  her  birth.  If  she  was  incompetent 
to  make  it  during  her  minority,  then  the  alle- 
giance due  at  her  birth  continued,  and  existed 
at  the  time  of  the  commencement  of  the  suit. 

We  do  not  enter  upon  the  question  of  the 
domicil  of  a  minor  discussed  on  the  argument, 
nor  express  any  opinion  upon  it,  as  the  ques- 
tion here  is  one  of  national  character,  and  docs 
not  stand  upon  the  mere  doctrines  of  municipal 
law,  but  upon  the  more  general  prinoiplea  of 
the  law  of  nations. 

3  Pet  242;  2  Johns.  Caa.  29. 

Aaauming  that  the  plaintiff  is  an  alien,  and 

•to 


not  a  citizen  of  Texaa,  the  next  queation  ia, 

whether  or  not  she  is  under  any  disability  that 
would  prevent  her  from  the  assertion  of  her 
title  to  the  premises  in  question;  in  other  words 
whether  her  absence  and  alienage  worked  a 
forfeiture  of  the  estate.  The  general  principle 
Is  undisputed,  that  the  division  of  an  Empire 
works  no  forfeiture  of  a  right  of  property  pre- 
viously acquired.  Kelly  v.  Harrison,  *2  [*S1 
Johns.  Cas.  29;  7  Pet  87.  And  eensequently, 
the  plaintiff's  right  still  exists  in  full  effect  un- 
less the  new  sovereignty  created,  within  whidi 
the  lands  are  situate,  have  taken  some  step  to 
abrogate  it  The  title  remains  after  the  Revo- 
lution, and  erection  of  the  new  government  the 
same  as  b^ore.  The  10th  section  of  the  Consti- 
tution of  the  Republic  of  Texaa,  adopted  the 
17th  March,  1836,  provided  that  "no  alien  shall 
hold  land  in  Texas,  except  by  title  emanating 
directly  from  the  Government  of  this  Repub- 
lic" 

By  the  20th  section  of  the  7th  article  of  the 
present  Constitution  of  the  State,  It  la  provided 
"that  the  rights  of  property  and  of  action 
which  have  been  acquired  under  the  Conatitn- 
tion  and  laws  of  the  Republic  of  Texas  shall 
not  be  deveated;  nor  sliall  any  rights  or  aetiona 
which  have  be«ai  devested,  barr^,  or  declared 
null  and  void,  bv  the  Constitution  and  laws  of 
the  Republic  of  Texas,  be  reinvested  or  re- 
instated by  this  Constitution;  but  the  same 
shall  remain  precisely  in  the  situation  which 
they  were  before  the  adoption  of  this  Constitu- 
tion." And  by  the  4th  section  of  the  l.'ith 
article.  It  Is  provided  "that  all  fines,  penalties, 
forfeitures,  and  escheats,  which  have  accrued 
to  the  Republic  of  Texas  under  the  Constitu- 
tion and  laws,  shall  accrue  to  the  State  of 
Texas;  and  the  Legislature  shall,  by  law,  pro- 
vide a  method  for  determining  what  lands  may 
have  been  forfeited  or  escheated." 

It  is  understood  that  the  Legislature  of  Texas 
has  not  yet  passed  any  law  providing  for  the 
steps  to  be  taken  to  give  effect  to  escheats  for 
alienage,  or  otherwise — at  least,  no  such  law 
has  been  referred  to,  or  relied  on,  in  the  argu- 
ment; and  the  course  of  decision  in  the  courts 
of  Texas  appears  to  be,  that,  until  some  Act  of 
the  L^slature  is  passed  on  the  subject  effect 
cannot  be  given  to  the  plea  of  alienage,  or,  at 
least,  that  some  proceeding  must  be  had,  on 
the  part  of  the  Government,  devesting  the  es- 
tate for  this  cause,  before  effect  can  oe  g^vea 
to  it     IS  Tex.  496. 

The  defense  of  alienage,  therefore,  waa  prop- 
erly overruled  by  the  court  below. 

'The  counsel  for  the  defendanta  insist  that 
the  estate  of  the  plaintiff  became  forfeited 
under  the  Mexican  laws,  by  her  removal  frun 
the  State  of  Coahuila  and  Texas  to  Matamoraa, 
while  under  the  Mexican  Government  and  a 
permanent  residence  taken  up  there. 

But  the  removal  that  worked  a  forfeiture 
under  Mexican  colonization  laws,  and  a  devest- 
iture  of  the  title  without  judicial  inquiry,  was 
a  removal  out  of  the  Republic  of  Mexico,  and 
nettlement  in  a  foreign  country.  The  principle 
lias  no  application  in  this  case. 

18  How.  235,  McKinny  v.  Saviego. 

*The  remaining  questions  in  the  ease  [*>' 
relate  to  those  arising  upon  the  survey  and  lo- 
cation of  the  premises  in  question.  This  survey 
and  location  were  made  by  the  Government  Sur- 
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veyor,  under  the  direction  of  the  Alcalde  and 
land  Commissioner  of  the  Municipality,  who 
was  deputed  by  the  Governor  to  cause  the  land 
to  be  surveyed,  and  to  convey  the  title  in  due 
form.  The  counsel  for  the  defendants  claimed 
the  right  to  inquire  into  the  regularity  of  this 
survey  and  location,  and  also  into  the  bona 
fides  of  the  transaction. 

It  must  be  remembered  that  this  is  a  scit  at 
law  to  recover  the  possession  of  the  land  in  dis- 
pute; and  that,  although  it  may  be  the  course 
of  practice  in  the  courts  of  the  State  of  Texas, 
in  a  suit  of  this  description,  to  blend  in  the  pro- 
ceeding  the  principles  of  law  and  equity,  in  the 
federal  courts  sitting  in  the  State,  the  two 
systems  must  be  kept  distinct  and  separate. 
This  principle  is  fundamental  in  these  courts, 
and  cannot  be  departed  from.  The  court,  there- 
fore, in  a  suit  at  law,  should  exclude  the  hear- 
ing and  determination  of  all  questions  that  he- 
long  appropriately  and  exclusively  to  the  juris- 
diction of  a  court  of  equity.  In  a  case  calling 
for  the  interposition  of  this  court,  and  turning 
upon  equitable  considerations,  relief  should  be 
sought  by  bill  in  equity.  Many  of  the  easM 
at  law  coming  up  from  the  District  Court  of 
this  State  are  greatly  complicated  and  embar- 
rassed, from  the  want  of  the  observance  of  this 
distinction  in  the  proceedings  before  it.  In 
respect  to  the  survey  and  location  in  the  case 
before  us,  we  perceive  no  ground  that  could 
warrant  the  court  in  going  behind  them  in  a 
suit  at  law.  They  were  iMde  by  the  Govern- 
ment th§t  granted  the  title,  and  there  is  no 
ground,  or  even  pretense,  for  saying  that  they 
were  made  without  authority ;  and  hence,  alto- 
gether void.  If  voidable,  for  irregularity  or 
other  cause,  the  question  was  not  one  for  a 
court  of  law  in  an  action  to  recover  possession, 
but  for  a  court  of  equity  to  reform  any  error  or 
misUke.  9  Pet.  632;  13  Pet.  368,  369;  3  Wheat 
212,  221;  7  How.  844.  We  think  a  satisfac- 
tory answer  might  be  given  to  the  several  ob- 
jections taken  U>  the  survey  and  location;  but 
we  prefer  to  place  it  upon  the  ground  above 
•Uted. 

The  judgment  of  the  court  below  affirmed. 


JOHN  BACON,  Alex'r  Symington,  and  Thos. 

Robins,  Compts.  and  Appts., 

v. 

yOLNBY  E.  HOWARD. 

(See  S.  a  80  How.  22-26.) 

Effect  of  annexation  of  Texas  on  its  previous 
laws — each  State  may  legislate  on  the  reme- 
dy or  rules  of  prescription — ^whea  latter  same 
in  equity,  as  at  law. 

The  accession  of  Texas  to  the  Union  had  no  ef- 
fect to  annul  Its  Limitation  Laws,  or  revive  rights 
of  action  prescribed  by  iU  previous  laws  as  an  In- 
(lependent  State. 

Boles  of  prescription  are  In  tbe  full  power  of 
everv  State.  There  Is  no  clause  In  the  Constitution 
which  restrains  this  right  In  each  State  to  legislate 
upon  tbe  remedy  In  suits  on  judgments  of  otber 
States,  exclusive  of  all  Interference  with  their 
merits. 

In  a  case  where  tbe  complainant  has  been  com- 
pelled to  have  recooise  to  a  cenrt  of  chancery,  be- 
IB  Ii.  ed. 


cause  tbe  corporktlon  bo  longer  exists,  In  whose 
name  tbe  action  at  law  coula  be  sustained,  he  la 
subject  to  tbe  same  rules  of  prescription  as  If  he 
were  In  a  court  of  law. 

Argued  Dec.  18,  18S7.    Decided  Jan.  11,  1868. 

THE  bill  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  District 
of  Texas,  by  the  appellants,  on  a  foreign  judg- 
ment. The  defendant  having  demurred,  the 
court  sustained  the  demurrer,  and  dismissed 
the  bill.  Whereupon  the  complainants  tock  an 
appeal  to  this  court.  ' 

The  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  W.  G.  Hale,  for  appellant: 

1.  The  bill  shows  sufficient  equity  to  entitle 
the  complainants  to  relief.  Aa  assignees  of  a 
chose  in  action,  they  had  the  right  to  apply  to 
a  court  of  chancery  to  enforce  the  collection  of 
their  demand. 

Story,  Eq.  Jur.  sec.  1040;  Story,  Eq.  PI.  sec 
163;  Lenox  v.  Roberts,  2  Wheat.  373;  Field  v. 
Maghee,  6  Paige,  640;  Trecothick  v.  Austin,  4 
Mas.  41. 

Especially  when  the  assignor  had  ceased  to 
exist,  and  could  not  be  made  a  plaintiff  at 
law. 

Bacon  ▼.  Robertson,  18  How.  486;  Grand 
Gulf  Bank  v.  State,  10  Sm.  4  M.  428;  Bacon 
r.  Cohea,  12  Sm.  ft  M.  516. 

2.  It  is  contended  by  the  appellee,  that  the 
Mississippi    Statute   of    Limitation    (Feb.   24, 

1844,  sec.  8;  Hutch.  Dig.  830,  31)  virtually  an- 
nuls the  judgment  recovered  by  the  Planters' 
Bank,  unless  it  be  shown  that  a  scire  facias  was 
sued  out,  or  an  action  of  debt  instituted  within 
seven  years  before  the  filing  of  bill.  To  this 
there  are  three  answers. 

(a)  The  bill  expresslv  alleges  that  the  jt 
ment  sued  on  is  in  full  force,  and  this  is 
mitted  bv  the  demurrer. 

(b)  The  Act  is  not  applicable  to  *  suit  In 
Texas,  as  Statute  of  Limitations  are  part  of  the 
lex  forL 

Story,  Confl.  of  Laws,  677,  682  b;  Bank  U. 
S.  V.  Donnally,  8  Pet.  361;  Bulger  v.  Roche, 
11  Pick.  36;  Hays  v.  Cage,  2  Tex.  606. 

(e)  The  Act  was  prospective,  not  retrospeo- 
tlve,  in  its  operation. 

R.  R.  Co.  V.  Stockett,  13  Sm.  4  M.  396. 

3.  The  Ist  section  of  the  Act  of  Limitations 
of  Texas,  approved  Feb.  5,   1841,  has  no  ap- 
plication to  the  present  case.     The  judgment 
of  a  sister  State  does  not  fall  within  its  prsvi-  , 
sions.  I 

Clay  ▼.  Clay,  13  Tex.  204;  Reid  t.  Boyd,  IS  ' 
Tex.  243.  : 

The  Act  'f  Jan.  19,  1841,  was  annulled  by  ' 
the  effect   of   annexation. 

Const,  of  U.  S.  art.  4,  sec  1 ;  Act  of  May  20, 
1790,  sec.  1;  1  SUt.  at  L.  122;  Lambeth  ▼. 
Turner,   1  Tex.  368. 

4.  The  Act  providing  for  the  mode  of  antbeii* 
ticating  foreign  judgments,   etc.,  of  June  28, 

1845,  by  its  terms  limits  suits  onlv  to  b« 
brought  "in  the  courts  of  this  Republic,"  that 
is,  Texas,  and  cannot  be  used  to  defeat  the  rem- 
edy of  the  complainants  in  a  court  of  the 
United  States.  The  opinions  of  the  Supreme 
Court  of  Texas  only  sustain  that  part  of  the 
4th  sec  which  prescribes  the  limitations  of  a 
year  and  six  months,  as  operative  in  the  court* 
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«f  Texas,  and  do  oot  claim  that  it  is  a  stat- 
ute of  a  general  nature,  binding  upon  any 
other  cour4^. 

Robinson  v.  Peyton,  4  Tex.  276;  Pryor  ▼. 
lloore,  8  Tex.  2S0;  Kirlcman  t.  Hendricic,  8 
Tex.  253. 

5.  If  the  Act  of  1845  should  be  held  binding 
upon  the  courts  of  the  United  States,  as  well  as 
those  of  the  Republic  of  Texas,  still  the  cir- 
cumstances of  this  case  would  relieve  it  from 
the  operation  of  the  Statute. 

The  only  period  of  limitation  applicable  to  it 
under  the  4th  sec.  of  the  Act,  was  60  days.  So 
short  a  period  is,  of  itself,  sufficient  to  malce 
this  clause  of  the  Act  unconstitutional,  on  ac- 
count of  its  impairing  the  obligation  of  a  con- 
tract. 

Green  v.  Biddle,  8  Wheat.  75  j  Bronson  v. 
Kinzie,  1  How.  31S;  Story  on  Const,  sec.  138S; 
Jackson  ▼.  Lamphire,  3  Pet.  290;  Call  v.  Haj^ 
gar,  8  Mas.  430. 

An  abolition  of  all  remedies  would  impair 
the  obligation  of  the  contract. 

Ogden  V.  Saunders,  12  Wheat.  284;  Sturges 
▼.  Crowninshield,  4  Wheat.  200. 

In  this  case,  the  period  of  60  days  as  a  limit- 
ation to  suits  on  all  foreign  judgments,  is  dear- 
ly too  short  to  be  reasonable  or  just. 

6.  In  the  present  case,  the  bill  alleges  and  the 
demurrer  admits  that  the  assignees  of  the  judg- 
ment resided  in  Philadelphia  and  the  debtor  in 
San  Antonio,  at  the  time  of  the  passage  of  the 
Act  of  1845,  at  a  distance  of  more  than  2,000 
miles  apart,  and  the  complainants  could  not 
wiUi  any  reasonable  diligence,  have  learned 
the  passage  of  the  Act,  and  commenced  suit 
within  60  days.  The  defendant,  therefore,  ad- 
mits that  the  complainants  could  not  have 
brought  a  suit  within  the  time  limited,  and  in 
the  same  breath  insists  on  the  forfeiture  of  the 
oomplainants'  right,  because  the  suit  was  not 
brought. 

Mr.  Robert  Hnghea,  for  appellee. 

Mr.  Justice  Grier  delivered  the  opinion  of  the 
eourt: 

The  complainants  are  assignees  of  a  judgment 
obtained  by  the  Planters'  Bank  against  the 
defendant  in  the  State  of  Mississippi.  The 
charter  of  the  Bank  has  been  forfeited.  The 
complainants,  as  equitable  owners  of  the  judg- 
ment, demand  payment  by  their  bill.  The  judg- 
ment claimed  by  them  is  dated  on  the  19th  of 
October,  1840,  and  their  bill  was  filed  on  the 
22d  of  October,  1860.  Anticipating  the  de- 
fense of  the  Statutes  of  Limitation  of  Texas, 
the  bill  avers  "that,  at  the  time  of  passage 
of  the  Act  of  Congress  of  the  Republic  of 
Texas,  approved  June  28th,  1845,  entitled  'An 
Act  to  authenticate  foreign  judgments,  and  to 
limit  suits  thereon,'  the  defendants  resided  in 
San  Antonio,  Texas,  and  the  complainants  in 
Philadelphia — more  than  2,000  miles  apart; 
and  that  complainants  could  not,  according  to 
the  regular  course  of  the  mails,  and  with  any 
reafonable  diligence,  have  learned  the  passage 
of  aaid  Act,  and  caused  suit  to  be  instituted 
upon  the  judgment  within  sixty  days  after  its 
passage."  The  respondent  has  demurred  to  the 
bill,  and  assigns  as  a  cause  of  demurrer,  among 
other  reasons,  "that  the  complainants,  by  their 
own  showing,  are  barred  by  the  Ist  section  of 
»B  Act  entitled  'An  Act  of  Limitations,'  ap- 


proved  Feb.  4,  1841,  and  also  by  the  4th  section 
of  the  Act  referred  to  in  the  bill." 

If  this  allegation  l>e  found  correct,  it  will  be 
unnecessary  to  notice  the  others. 

On  the  10th  of  January,  1841,  the  Legislature 
of  the  Republic  of  Texas  enacted,  "that  no 
suit,  proceeding,,  judgment,  or  decree,  shall  be 
brought,  prosecuted  or  sustained  in  any  court 
or  judicial  magistracy  of  this  Republic,  on  any 
judgment  or  decree  of  any  court  or  tribunal  of 
any  foreign  nation.  State  or  Territory,"  ete. 
"But  this  provision  is  in  no  degree  to  affect 
the  validity  or  obligation  of  contracts,  engajje- 
ments,  or  pecuniary  'liabilities,  originat-  [*S4 
ing  abroad,  or  the  original  evidence,  testimony, 
or  proof,  to  establish  the  same,"  etc. 

On  the  6th  of  February,  1841,  "An  Act  of  Lhn- 
itations"  was  passed,  the  1st  section  of  which, 
after  prescribing  shorter  limitations  for  other 
causes  of  action,  declares  tliat  "all  actions  of 
debt  grounded  on  any  contract  in  writing  shall 
be  commenced  and  sued  within  four  years  next 
after  the  cause  of  such  action,  and  not  after." 

Without  criticising  the  peculiar  expressions 
used  in  these  Acts,  it  is  obvious  that  their  pol- 
icy and  object  was  to  bar  the  prosecution  of  any 
claim  for  money,  or  property  at  farthest  in  four 
years  from  the  time  when  the  right  of  action 
first  accrued. 

Now,  the  original  cause  of  action,  on  which 
the  judgment  in  question  was  obtained,  must 
have  existed  or  accrued  at  the  latest  on  the 
19th  of  October,  1840,  when  judgment  was  en- 
tered thereon  in  the  court  of  Mississippi 
Counting  from  that  date,  the  action  would  bsve 
been  barred  on  the  IQth  of  October,  1844.  But 
assuming  that  the  time  did  not  conunence  to 
run  till  the  17th  of  March,  1841,  when  the  Act 
of  6th  February,  1841,  is  said  to  have  taken 
effect,  the  action  was  barred  on  the  17th  of 
March,  1846. 

On  the  23d  of  June,  1845,  the  Congress  of 
the  Republic  gave  their  consent  to  the  annexa- 
tion of  Texas  to  the  United  States,  and  the 
Convention  which  formed  the  Constitution  of 
the  State  met  on  the  4th  of  July  of  the  same 
year. 

It  would  seem  that  doubts  and  apprehensions 
were  entertained,  that  when  Texas  became  s 
State  of  the  Union,  that  section  of  the  Consti- 
tution of  the  United  States  which  prescribed 
that  full  faith  and  credit  should  be  given  to  the 
judicial  proceedings  of  each  State  might  hav* 
the  effect  of  reviving  the  claims  of  creditors  is 
other  States,  on  which  judgments  had  been  ob- 
tained. To  obviate  this  anticipated  difficulty, 
an  Act  was  passed  on  the  28th  of  June,  1845, 
"to  prescribe  the  mode  of  authenticating  for- 
eign judgments,  and  to  limit  suits  thereon." 
The  4th  section  of  this  Act  provides:  "That  all 
foreign  judgments,  decrees,  and  adjudications, 
upon  which  suit  shall  be  brought  in  the  oonrts 
of  this  Republic,  should  the  same  be  of  four 
years'  standing  and  upwards,  shall  forever  be 
barred  and  prescribed,  unless  sued  on  in  sixty 
days  from  and  after  the  passage  of  this  Act; 
those  under  four  and  over  two  3rears,  unleis 
sued  on  in  six  months;  and  those  under  two 
years,  unless  sued  on  in  one  year:  provided,  the 
original  cause  of  action  shall  remain  unim- 
paired, and  may  be  sued  on  at  the  election  of 
the  creditor,  subject  to  prescription." 

At  first  view,  this  Act  might  be  accused  of 
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making  a  very  curt  limitation,  and  to  be  retro- 
25*]  spective  in  its  operation.  But  'when  it 
is  recollected  that  it  gives  a  new  form  of  reme- 
dy before  denied,  and  that  it  only  continues 
the  rule  of  limitation  to  which  the  cause  of  ac- 
tion was  already  subject,  and  in  fact  gave  a 
further  grace  to  the  creditor,  he  has  no  nght  to 
complain. 

Giving  the  coAiplainant  in  this  case  the  most 
favorable  construction  of  the  Act  of  Limita- 
tions of  1841,  hia  cause  of  action  was  barred  on 
the  17th  of  March,  1845.  The  Act  of  June,  1845, 
took  away  no  existing  right,  but  extended  the 
time  till  the  27th  of  August  of  the  same  year. 
It  is,  therefore,  not  retrospective  in  its  opera- 
tion. It  confers  a  favor,  though  it  be  a  small 
one.  The  complainants  may  have  failed  to  take 
advantage  of  it,  for  the  reasons  set  forth  in  the 
bill.  But  the  Legislature  has  not  seen  fit  to 
make  any  saving  in  the  Act  in  favor  of  distant 
creditors,  and  the  court  cannot  interpolate  it. 
The  Republic  of  Texas  had  the  power  to  pre- 
scribe such  rules  to  its  own  courts  as  best  suit- 
ed their  condition,  and  their  policy  cannot  be 
mistaken.  Its  accession  to  the  Union  had  no  ef- 
fect to  annul  its  Limitation  Laws,  or  revive 
rights  of  action  prescribed  by  its  previous  laws 
as  an  independent  State.  It  is  true,  any  legis- 
lation which  denied  that  full  faith  and  cr^it 
which  the  Constitution  of  the  United  States 
requires  to  be  given  to  the  judicial  proceedings 
of  sister  States  would  be  ipso  facto  annulled 
after  the  annexation,  on  the  29th  of  December, 
1845.  Thereafter,  the  authenticity  of  a  judg- 
ment in  another  State,  and  its  effect,  are  to  be 
tested  by  the  (institution  of  the  United  States 
and  Acts  of  Congress.  But  rules  of  prescription 
remain,  as  before,  in  the  full  power  of  every 
State.  There  is  no  clause  in  tne  Constitution 
which  restrains  this  right  in  each  State  to  legis- 
late upon  the  remedy  in  suits  on  judgments  of 
other  States,  exclusive  of  all  interference  with 
their  merits.  The  case  of  McEImoyle  ▼.  Cohen, 
13  Pet.  312,  leaves  nothing,  further  to  be  said 
on  this  subject. 

The  20th  section  of  the  7th  article  of  the  Con- 
stitution of  the  State  of  Texas  exhibits  the  ex- 
treme solicitude  of  her  citizens  to  prevent  any 
misconstruction  of  their  cherished  policy  on 
this  subject. 

It  declares  that  "the  rights  of  property  and 
of  action  which  have  been  acquired  under  the 
Constitution  and  laws  of  the  Bepublic  of  Texas 
shall  not  be  devested;  nor  shall  any  rights  or 
actions,  which  have  been  devested,  barred,  or 
declared  null  and  void,  by  the  Constitution  and 
laws  of  the  Bepublic  of  Texas,  be  reinvested 
revived,  or  reinstated,  by  this  Constitution,  but 
the  same  shall  remain  precisely  in  the  situa- 
tion which  they  were  before  the  adoption  of 
this  Constitution." 

The  complainant's  cause  of  action  had  been 
twice  barred  before  annexation,  and  this  sec- 
2«*]  tion  of  the  new  Constitution  'leaves  no 
room  to  question  the  policy  of  their  laws  as  to 
a  revival  of  rights  once  forfeited  by  laches. 

In  a  case  like  the  present,  where  the  com- 
plainant has  been  compelled  to  liave  recourse 
to  a  court  of  chancery,  because  the  Corporation 
no  longpr  exists,  in  whose  name  the  action  of 
law  couU  be  sustained,  be  is,  of  course,  subject 
to  the  same  rules  of  prescription  m  if  he  were 
in  a  comt  of  law. 
IS  li.  ed. 


We  are  of  opinion,  therefore,  that  complain- 
ant's cause  of  action  is  barred  by  the  Statutes 
of  Texas,  and  that  the  matters  set  forth  in  tnc 
bill  to  avoid  their  eiTect  are  insufficient. 

The  judgment  of  the  District  Court  of  Tesma 
is,  therefore,  alBrmed,  with  costs. 


AMOS   WADE,   Plff., 

V. 

JACOB  R.  LEROY  and  Henry  B.  Pierrepoat 

(See  S.  C.  20  How.  34-44.) 

Evidence,  tending  to  support  issue,  competent— 
of  effects  of  personal  injury — direct  and  nec- 
essary consequences  of. 

Evidence,  which  tends  to  support  any  Issue  be- 
tween the  parties,  or  has  a  direct  connection  with 
otber  evidence  competent  to  maintain  the  aver- 
ments of  the  declaration,  cannot  be  rejected. 

Evidence,  In  action  for  personal  injury  by  de- 
fendants' negligence,  that  before  tbe  Injury,  plain- 
tiff had  been  engaged  In  a  bnslneas  which  required 
mental  and  bodily  vigor,  and  his  time  was  of  pe-' 
cunlary  value,  and  that  after  the  Injury  he  could 
not  attend  to  such  bnalness,  and  tbat  his  physi- 
cians deemed  It  Imprudent  for  him  to  do  so,  Is 
competent. 

These  were  tbe  direct  and  necessary  consequen- 
ces of  tbe  Injury,  and  sustained  strictly,  ana  al- 
most exclusively,  as  an  effect  from  It. 

Argued  Dec.  23,  1857.      Decided  Jan.  II,  1858. 

ON  a  certificate  of  division  between  th«> 
Judges  of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Mew   Kork. 

This  is  an  action  on  the  case  brought  in  the 
court  below  by  the  plaintiff,  to  recover  dam- 
ages for  injuries  sustained  by  him  upon  tb* 
defendants'  ferryboat,  from  a  collision. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  S.  H.  Gillet  and  Lewis  B.  Seed,  for 
plaintiffs: 

First  point.  The  evidence  offered  was  ad- 
missible under  the  general  allegation  of  dam- 
ages. When  the  breach  of  the  contract  for 
the  injury  complained  of  per  se  entitles  the 
plaintiff  to  maintain  his  action,  special  damaga 
need  not  be  averred.  All  the  injury  or  damag« 
tbat  necessarily  or  naturally  flows  from  the  act 
complained  of,  may  be  taken  into  the  estimate 
of  damage  by  the  jury;  and  to  aid  tbem  in 
their  estimate,  evidence  may  be  given  as  to 
its  extent. 

2  Greenl.  on  Er.  sees.  2S4,  278;  Sedgwick 
on  Damages,  pp.  05,  575;  1  Chit.  PI.  (Spring- 
field ed.)  371;  Mayne  on  Damages,  314  (m 
vol.  02,  Law  Library,  p.  280 )  ;  Browning  v.  New- 
man, 1  Stra.  066,  note  5;  Ingram  v.  Lawson,  8 
Bing.  N.  C.  66;  Dewint  v.  Wiltee,  0  Wend. 
325;  Ward  v.  Smith,  11  Price,  19;  Driggs  T, 
Dwight,  17  Wend.  71;  Hutchinson  v.  Granger, 
13  Vt.  386;  Harding  v.  Brooks,  5  Pick.  246; 
Dickinson  v.  Boyle,  17  Pick.  78;  Lincoln  ▼. 
Schen.  and  Sar.  R.  R.  Co.  23  Wend.  426; 
Vanderslice  ▼.  Newton,  4  N.  T.  130. 

Second  point.  If  the  losses  which  t)ie  plain- 
tiff sustained  by  reason  of  not  being  able  to  at- 
tend to  his  business,  are  not  recoverable  as  gen- 
eral damages,  but  required  a  special  verdict, 
then  the  declaration  sufficiently  avers  the  spe- 
cial damage. 

2  Greenl.  Ev.  sec.  254;  Squier  ▼.  Gould,  14 
Wend.  159;  Mayne  oif  Damages,  814,  316. 
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Third  point.  The  evidence  ofTcred  under  the 
second  point,  of  difference  of  opinion,  is  wheth- 
er the  very  words  of  the  allegation  of  damage, 
"that  he  was  prevented  by  the  injury  from 
attending  to  his  necessary  and  lawful  affairs." 
Nothing  but  an  unjustifiable  prolixity  and  re- 
dundance in  pleading  could  make  it  more  spe- 
cific. 

1  Oiit.  PI.  369,  428,  E. 

Messrs.  Benjamin  D.  Silliman,  Charlei  O'Con- 
or  and  F.  P.  Stanton,  for  defendants: 

Both  in  respect  to  breaches  of  contract  and 
torts,  Mr.  Chitty  lays  down  the  rule  of  pleading 
in  the  same  way. 

"Damages  are  either  general  or  special. 
General  damages  are  such  as  the  law  implies 
or  presumes  to  have  accrued  from  the  wrong 
complained  of.  Special  damages  are  such  as 
leally  took  place  and  are  not  implied  by  law." 

I  Chit.  PI.  395;  2  Greenl.  Ev.  sees.  254,  278, 
and   notes;  Sedgwick  on  Damages,  2d  ed.  p.   576. 

In  actions  on  contract,  the  declaration  is  good 
on  demurrer  if  it  shows  a  breach,  because  any 
and  every  breach  of  contract  is  a  presumable 
injury  to  the  other  party.  For  this  injury,  we 
can  always  recover  nominal  damages  at  least; 
so  the  mere  general  averment  ad  damnum,  suf- 
fices to  support  the  action.  In  tort  it  is  other- 
wise. Some  wrongful  acts  are  not  actionable 
per  se,  as,  for  instance,  slander  of  title,  or  verb- 
al imputations  of  a  minor  grade.  In  these  cas- 
es, if  special  damages  be  wrought  by  the  speak- 
ing, that  circumstance  gives  a  right  of  action; 
and  inasmuch  as  the  special  damage  is  an  essen- 
tial element  in  the  constitution  of  the  plain- 
tiff's title  to  sue,  he  must  aver  such  special 
damage  in  his  declaration,  or  the  pleading  will 
be  bad  on  demurrer. 

Keeping  this  distinction  in  view,  all  the  judi- 
cial determinations,  whether  in  actions  of  tort 
or  on  contract,  touching  the  necessity  of  aver- 
ring special  damages,  will  be  found  to  bear  di- 
rectly on  the  question  now  before  the  court. 

In  actions  for  torts  not  actionable  i<er  se, 
special  damages  must  be  alleged  in  the  declara- 
tion. In  actions  on  contract  and  in  all  actions 
of  tort,  if  the  plaintiff,  for  the  purpose  of 
enhancing  his  recovery,  wishes  to  give  evidence 
at  the  trial  of  any  particular  injury  suffered  by 
him,  and  not  being  a  consequence  which  in  a 
greater  or  less  degree  must  always  result  under 
the  circumstances  stated  from  such  an  act  or 
omission  as  is  complained  of,  he  must  specify 
such  particular  injury  in  the  declaration. 

The  degree  of  certainty  and  precision  with 
which  special  damage  must  be  alleged,  to  avoid 
a  demurrer  in  the  one  class  of  cases,  and  to  let 
in  evidence  at  the  trial  in  the  other,  is  precisely 
the  same. 

Mr.  Chitty  says,  in  reference  to  actions  ez 
contractu :  ''Such  damages  as  may  be  presumed 
necessarily  to  result  from  the  breach,  need 
not  be  stated  with  any  great  particularity  in 
the  declaration.  But  in  other  cases,  it  is  neces- 
sary to  state  the  damages  resulting  from  the 
breach  of  contract  specially  and  circumstantial- 
ly, in  order  to  apprise  the  defendant  of  the 
facts  intended  to  be  proved,  or  the  plaintiff  will 
not  Ite  p<>rraitted  to  give  evidence  of  such  dam- 
ages on  the  trial." 

i  Chit.  PI  338. 
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Again;  he  states  the  rule  in  reference  to  ac- 
tions ex  delicto: 

"Damages  are  either  general  or  special 
General  damages  are  such  as  the  law  implies 
or  presumes  from  the  wrong  complained  of. 
Special  damages  are  such  as  really  took  place 
and  are  not  implied  by  law,  and  are  either  super- 
added to  general  damages  arising  from  an  act 
injurious  in  itself,  as  where  some  particular  loss 
arises  from  the  utterance  of  slanderous  words 
actionable  in  themselves,  or  are  such  as  arise 
from  an  act  indifferent  and  not  actionable  in 
itself,  but  injurious  only  in  its  consequences, 
as  where  words  become  actionable  only  by 
reason  of  special  damage  ensuing."  "It  does 
not  appear  necessary  to  state  the  former  de- 
scription of  damages  in  the  declaration;  be- 
cause presumptions  of  law  are  not  in  general  to 
be  pleaded  or  averred  as  facts."  "But  when  tht 
law  does  not  necessarily  imply  that  the  plain- 
tiff's sustained  damage  by  the  act  complained 
of,  it  is  essential  to  the  validity  of  the  declara- 
tion, that  the  resulting  damage  should  be  shown 
with  particularity."  And  when  the  damages 
sustained  have  not  necessarily  accrued  from  the 
act  complained  of  (to  convey  the  writer's  evi- 
dent intent  this  should  be,  are  not  such  as  must 
necessarily  have  accrued  in  a  greater  or  less 
degree,  from  such  an  act  as  is  described  in  the 
declaration,  with  the  accompanying  circum- 
stances therein  stated),  "and  consequently  are 
not  implied  in  law;  then,  in  order  to  prevent 
the  Bivprise  on  the  defendant  which  might 
otherwise  ensue  on  the  trial,  the  plaintiff  must 
in  general  state  (in  the  declaration)  the  par- 
ticular damage  which  he  has  sustained,  or  he 
will  not  be  permitted  to  give  evidence  of  it" 

These  statements  of  the  rule  are  accompanied 
by  numerous  opposite  illostrations. 

1  Chit.  PI.  396,  397. 

This  cautious  writer  says  "in  general,"  not 
l>ecause  the  rule  of  law  itself  requires  any  such 
qualification,  but  because  some  not  well  consid- 
ered decisions,  involving  a  departure  from  th« 
rule,  may  be  found  in  the  books. 

Proofs  of  the  universality  of  the  rule. 

For  the  general  proposition  as  stated  by 
Chitty,  see  1  J.  S.  Saund.  PI.  &  Ev.  136;  Ob- 
struction of  Lights,  1  J.  S.  Saund.  PI.  i  Et. 
p.  83;  Assault  and  Battery,  1  J.  S.  Saund.  PI. 
&  Ev.  lOS;  Assumpsit,  J.  S.  Saund.  PI.  ft  Er. 
161,  906;  Case  Tort,  1  J.  S.  Saund.  PI.  4  Ev. 
344;  Trespass,  865,  520,  663,  660;  see,  accord- 
ingly, 3  Bouvier's  Inst.  sees.  28,  72. 

In  the  following  eases  evidence  of  special 
damage  was  rejected,  because  not  specially  act 
forth  in  narr.:  Pettit  v.  Addington,  Pcak«, 
63;  Lowden  v.  Goodrick,  Peake,  46;  Westwood 
T.  Cowne,  1  Stark,  172;  Bodley  v.  Reynolds,  8 
Ad.  ft  E.  N.  8.  780;  Boyden  ▼.  Burke,  14 
Howard,  576;  Kendall  v.  Stokes,  3  How.  87-W; 
Strang  v.  Whitehead,  12  Wend.  65;  Pritchettv. 
Boevey,  1  Cromp.  &  M.  778;  Jones  v.  Lewis, 
9  Dowl.  Pr.  C.  150;  Patten  v.  Libby,  32  Me.  378; 
Vanderslice  v.  Newton,  4  N.  Y.  132,  133;  Du- 
mont  V.  Smith,  4  Den.  322;  Alston  v.  Huggins, 
3  Brev.  188;  Dickinson  v.  Boyle,  17  Pick.  It; 
Furlong  v.  Polleys,  30  Me.  493;  Laing  t.  Colder, 
8  Pa.  St.  479;  Squier  v.  Gould,  14  Wend.  160; 
Ingram  t.  Lawson,  6  Bing.  N.  C.  66;  6  Scott, 
776-779;  Carr  ft  P.  326. 

In  slander  and  libel,  when  the  action  lies 
only  by  reason   that  the  defanwtory   matter 
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complained  of  touched  th«  plaintiff  in  some 
particular  office,  employment  or  relation,  the 
averment  of  that  office,  etc.,  is  not  called  by 
pleaders  an  averment  of  special  damages.  It 
IS  a  part  of  the  cause  of  action;  but  being  noti- 
fied to  the  defendant,  it  may  be  proved,  and  of 
course  may  have  its  just  weight  with  the  jury. 
Here  there  is  no  danger  of  surprise. 

Ingram  v.  Lawson,  6  Bing.  N.  C.  66;  Ingram 
▼.  Lawson,  6  Scott,  776 ;  9  Carr.  &  Payne,  326 ; 
1  Selden,  N.  Y.  20;  Donnell  v.  Jones,  17  Ala. 
692-605;  S.  C.  13  Ala.  509;  Delegall  v.  Highley, 
8  Carr.  &,  Payne,  444;  Rolin  v.  Steward,  25 
Eng.  L.  &  Eq.  345. 

There  was  no  difficulty  in  stating  in  the 
declaration  the  special  consequential  injury 
offered  to  be  proven.  It  was  not  a  violation  of 
decency  to  place  it  on  the  record;  it  did  not 
tend  to  burdensome  prolixity;  it  was  Icnown 
to  the  plaintiff  and  quite  susceptible  of  being 
accurately  described  by  him.  There  was,  con- 
sequently, no  excuBe  for  its  suppression. 

2  Wm.  Saund.  411,  note  4;  8  T.  R.  133;  1 
Stark.  172;  Lowden  v.  Goodrick,  Peake,  46;  2 
Greenl.  Ev.  sec.  27?;  per  Kenyon,  Ch.  J.  8  T. 
R.  133;  Driggs  v.  Dwight,  17  Wend.  71;  Ward 
V.  Smith,  11  Price,  19;  see  Tullidge  v.  Wade,  3 
Wils.  19. 

This  evidence  is  the  more  objectionable,  if 
unaccompanied  by  any  proof  of  the  particular 
value  of  this  large  and  extensive  business  of 
distilling  and  manufacturing  turpentine  in 
which  the  plaintiff  was  engaged. 

Fairman  v.  Fluck,  5  Watts,  618. 

Evidence  that  the  injury  would  permanently 
disqualify  the  plaintiff  from  pursuing  any  busi- 
ness, was  objectionable  in  a  twofold  point  of 
view.  In  the  first  place,  the  declaration  does 
not  afllrroatively  allege  that  the  injury  would 
produce  any  such  result,  or  that  the  defendant 
was  a  person  engaged  in  any  business;  and 
second,  inasmuch  as  in  speaking  of  bodily  pain, 
etc.,  the  declaration  has  a  future  aspect,  and 
the  general  allegation,  of  consequent  incapacity 
to  attend  to  affairs,  is  confined  to  the  past, 
the  idea  of  any  probable  future  incapacity  is 
impliedly  negatived. 

Hodsoll  v.  Stallbrass,  9  C.  *  P.  63;  S.  C,  3 
Perry  &  D.  200;  Thompson  v.  Wood,  4  Ad.  & 
E.  N.  S.  497. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

This  case  conies  before  this  court  upon  a  cer- 
tificate of  the  judges  of  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New 
York,  of  their  division  in  opinion  upon  ques- 
tions arising  in  the  trial  of  the  cause  in  that 
court. 

It  is  an  action  against  the  owners  of  a  steam 
ferryboat,  plying  between  the  cities  of  New 
York  and  Brooklyn,  for  the  transportation  of 
passengers,  by  the  plaintiff,  a  passenger,  who 
suffered  an  injury  in  consequence  of  a  collision 
between  two  boats  belonging  to  the  defendants, 
and  which  was  attributable  to  the  mismanage- 
ment of  the  servants  and  agents  to  whom  their 
navigation  was  instrusted. 

The  declaration  charges  that  the  plaintiff 
wks  wounded  on  the  head  by  a  blow  from  a 
pi«ce  of  iron  that  had  been  broken  off  the  boat 
on  which  he  was  a  passenger,  in  the  collision, 
ahd  thrown  against  him.  That,  in  «onsequeuce  i 
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of  the  wound,  his  brain  was  affected  and  in- 
jured, so  that  his  understanding  and  memory 
were  impaired.  That  for  some  time  he  was  in- 
sensible, and  his  life  despaired  of;  and  before 
his  recovery,  be  suffered  much  mental  and 
bodily  pain.  That  he  was  detained  in  New 
York,  at  a  distance  from  his  home,  and  sub- 
jected to  much  expense  about  his  care,  support 
and  maintenance,  and  had  been  hindered  and 
prevented  for  a  long  period  from  transacting 
and  attending  to  his  necessary  and  lawful 
affairs,  by  him  during  all  that  time  to  be  per- 
formed and  transacted;  and  lost  and  was  de- 
prived of  great  gains,  profits  and  advantages, 
which  he  might  and  otherwise  would  have  de- 
rived and  acquired. 

The  plea  was  the  general  issue. 

Upon  the  trial,  the  plaintiff  offered  to  prove, 
"that  before  and  up  to  and  at  the  time  of  the 
alleged  injury,  the  particular  business  in  which 
he  was  engaged  was  that  of  a  distiller  and 
manufacturer  of  turpentine,  and  that  he  waa 
largely  and  extensively  engaged  in  that  busi- 
ness." The  plaintiff  also  offered  "to  prove,  by 
a  physician  who  had  attended  the  plaintiff, 
that  when  the  plaintiff,  after  his  convalesence, 
left  New  York  to  return  to  North  Carolina,  he 
(plaintiff)  could  not  safely  attend  to  any  busi- 
ness or  occupation,  and  that  the  witness  deemed 
it  imprudent  and  indiscreet  for  the  plaintiff 
thenceforth  to  devote  himself  to  any  business." 
To  this  evidence  the  defendants'  *coun-  [*44 
sel  objected,  on  the  ground  that  the  declara- 
tion of  the  plaintiff  did  not  contain  any  speci- 
fication of  such  business,  or  of  its  nature  or  ex- 
tent, or  contain  any  statement  that  the  plain- 
tiff was  obliged  or  did  relinquish  or  abandon 
the  same.  The  judges  were  divided  in  opinion 
as  to  the  admissibility  of  such  evidence,  and 
have  certified  the  questions  for  the  decision  of 
this  court. 

The  precise  object  for  which  this  evidence 
was  adduced  was  not  stated  in  the  certificate 
of  the  judges;  but  if  the  evidence  tends  to 
support  any  issue  between  the  parties,  or  has  a 
direct  connection  with  other  evidence  compe- 
tent to  maintain  the  averments  of  the  declara- 
<ion,  either  to  illustrate  its  meaning  or  to  as- 
certain its  probative  effect,  it  cannot  be  re- 
jected as  impertinent,  or  as  founded  upon  mat- 
ter that  does  not  appear  in  the  pleadings  of  the 
cause.  The  evidence  objected  to  conduces  to 
prove  that  the  plaintiff  was  seriously  injured; 
that  he  had  been  confined  in  New  York,  at  a 
distance  from  his  home,  and  had  incurred  ex- 
pense in  consequence.  That  before  that  time, 
be  had  been  concerned  in  conducting  a  business 
that  required  a  degree  of  mental  and  bodily 
vigor,  and  that  his  time  was  of  some  pecuniary 
value;  or,  that  he  had  suffered  a  loss  of  soma 

?rofit;  and  that,  after  some  detention  in  New 
ork,  he  had  returned  to  his  bouse  in  an  in- 
firm condition — so  infirm  that  his  medical  at- 
tendant and  adviser  deemed  him  incapable  of 
pursuing  any  ordinary  business  or  occupation, 
and  had  advised  him  to  abstain  from  personal 
exertion. 

This  evidence  would  certainly  assist  a  jury 
to  determine  that  the  plaintiff  had  sustained 
an  injury  of  no  slight  character — an  injury  to 
his  person,  and  which  was  followed  by  expense, 
suffering,  and  loss  of  time,  which  had  for  him 
a  pecuniary  value. 
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These  were  the  direct  and  necessary  conse- 
quences of  the  injury,  and  sustained  strictly 
•nd  almost  exclusively  as  an  effect  from  it. 
This  evidence  may  have  an  application  without 
any  inquiry  into  any  remote  or  contingent  con- 
'■equences  which  could  not  have  been  foreseen, 
or  which  were  peculiar  to  the  circumstances  or 
condition  of  the  plaintiff.  The  record  does  not 
inform  us  that  the  evidence  was  designed  to  aid 
in  such  irrelevant  inquiries,  and  we  cannot  pre- 
sume that,  if  admitted,  the  court  would  allow 
any  misoontruction  of  its  legal  import,  or  any 
use  of  it  by  the  jury  contrary  to  law. 

The  opinion  of  the  court  is,  that  the  evidence 
is  competent,  and  we  direct  that  the  certificate 
to  the  Circuit  Court  shall  be  made  accordingly. 


DAVID  D.  WITHERS,  Plff.  in  Er, 

V. 

RANSOM  BUCKLEY,  Dan'l  Wilson,  Newton 
Huff,  Hugh  R.  Davis,  Douglass  H.  Cooper, 
Chas.  Vaughn,  and  Jas.  Metcalf. 

(See  S.  C.  20  How.  84-94.) 

This  court  cannot  declare  state  law  void  as 
violating  State  Constitution — state  decision 
on  that  subject  not  reviewable — Missisnippi 
law — fifth  amendment  to  U.  S.  Constitution 
not  applicable  to  legislation  of  States. 

This  court  has  no  authority,  on  a  writ  of  error 
from  a  State  Coart,  to  declare  a  state  law  void,  on 
account  of  Its  collision  with  a  State  Constitution. 

The  conformltr,  therefore,  to  the  State  Constitu- 
tion, of  the  Statute  appointing  the  Commissioners 
of  the  Homochltto  Bfver  and  prescribing  their 
powers  and  duties,  was  a  qaestlon  appropriately 
belonging  to  the  State  Court,  and  Its  decisions  of 
that  question  Is  not  properly  subject  to  re-exam- 
inatlon  here. 

The  Act  of  the  Legislature  of  Mississippi,  Is 
strictly  within  the  leiritlmste  and  even  essen- 
tial powers  of  the  State ;  Is  In  violation  of 
neither  the  Constitution  nor  laws  of  the  United 
States ;  and  presents  no  conjuncture  or  aspect  hy 
which  this  court  would  be  warranted  to  supervise 
or  control  the  decree  of  the  High  Court  of  Errors 
and  Appeals  of  Mississippi. 

The  Bftb  amendment  to  the  V.  8.  Constitution  Is 
not  applicable  to,  or  restrictive  of,  the  legislation 
of  the  States. 

Argued  Deo.  22,  1867.       Decided  Jan.  II,  1858. 
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N  ERROR  to  the  High  Court  of  Errors  and 
Appeals  of  the  State  of  Mississippi. 


NOTi. — Jurisdiction  of  U.  S.  Supreme  Court  to 
declare  state  law  void,  as  In  conflict  with  State 
Constitution — see  note,  7  L.  ed.  U.  H.  679;  and 
note,  62  L.  R.  A.  542.  It  Is  for  state  courts  to 
construe  their  own  Statutes.  Supreme  Court  will 
not  review  decisions  except  when  specially  author- 
ised to  by  ststute— see  note,  12  L.  ed.  V.  S.  169. 

Eminent  domain.  Payment  for  private  property 
taken  for  public  use.  Fifth  amendment  to  Consti- 
tution of  U.  8.  applies  only  to  the  General  Govern- 
ment, and  not  to  States. 

The  right  to  take  private  property  for  public  use 
Is  an  incident  to  the  sovereignty  of  every  govern- 
ment. The  right  of  eminent  domain  or  Inherent 
sovereign  power,  gives  to  the  Legislature  the  con- 
trol of  private  property  for  public  uses.  The  In- 
terest of  the  public  Is  deemed  paramount  to  that 
of  the  Individual,  and  the  maxim  of  law  Is,  that 
private  mischief  Is  to  be  endured  rather  than  a 
public  Inconvenience.  The  obligation  to  make  jiist 
compensation  is  concomitant  with  the  right.  The 
settled  and  fundamental  doctrine  Is,  that  Govern- 
ment has  no  rl^t  to  take  private  property  for 
poMie  porpoaes  without  a  Just  compensation. 
910 


The  plaintiff  in  error  filed  his  bill  in  one  of 
the  State  courts  of  Mississippi  for  an  injunction. 
The  defendants  demurred,  and  the  court  over- 
ruled the  demurrer.  The  case  having  been  ap- 
pealed to  the  High  Court  of  Errors  and  Ap- 
peals by  that  court,  the  decree  of  the  court  be- 
low was  reversed,  the  demurrer  sustained,  and 
the  bill  dismissed,  with  costs;  whereupon  the 
complainant  brought  the  case  here  on  a  writ  of 
error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  George  S.  Yerget  and  J.  P.  Benjamin, 
for  plaintiff  in  error: 

There  is  no  doubt  of  the  jurisdiction  of  the 
Court  of  Equity  upon  the  case  stated  by  the 
bill. 

4  Cush.  86;  3  Wend.  636;  2  Johns.  Ch.  165; 
6  Paige,  262. 

Apart  from  any  public  or  private  nuisance 
the  bill  alleges  special  injury  to  the  complain 
ant. 

The  Act  of  1850  is  unconstitutional.  First. 
because  it  provides  no  compensation  to  th« 
complainant;  and  second,  that  it  is  void  be 
cause  prohibited  by  the  Ordinance  of  Congress 

I.  As  to  its  unconstitutionality.  The  land  of 
the  complainant  is  on  the  waters  of  Old  River 
and  the  Narrows.  The  water  runs  through  it 
This  is  not  a  navigable  stream,  according  fai 
the  common  law  meaning  of  the  term.  But  s 
grant  of  land  on,  or  bounded  by  such  a  stream 
as  this,  passes  the  right  to  the  land  to  the  mid 
die  of  the  stream.  The  use  of  the  water  al>4 
as  an  incident  passes  by  the  grant,  and  is  ai 
ssuired  a  right  as  the  land  itself. 

See  Morgan  v.  Reading,  3  Sm.  A,  M.  366;  I 
Johns.  Ch.  166. 

Where  a  grant  of  land  is  on  a  stream  abovt 
the  ebb  and  flow  of  the  tide,  the  land  possei 
and  the  water  also,  subject  only  to  the  right  of 
the  public  to  navigate  it.  The  use  of  the  watei 
is  part  of  the  freehold. 

Ang.  Water-courses,  pp.  1-29;  Co.  Litt.  4; 
2  Brown,  Com.  142;  Bullen  t.  Runnels,  2  N.  E 
256. 

In  all  cases  above  the  ebb  and  flow  of  the 
tide,  a  right  of  property  in  the  water  passes 
with  a  grant  of  the  land,  and  it  cannot  be  de- 
vested or  taken  away  without  compensation, 
as  the  above  authorities  show. 

The  case  from  Harr.  and  from  2  Pet.  were 
cases    of   navigable   waters   according   to  ths 


Bell's  Principles  of  Law  of  Scotland,  173,  174; 
Stat.  1  ft  2. William  IV.  ch.  43  ;  and  Code  Nipolton, 
art.  S43 ;  and  the  Constitutional  Charter  of  Looli 
XVIII.  Orotuls  de  Jure.  B.  ft  P.  b.  3,  ch.  19,  sec.  T, 
ch.  20,  sec.  7 ;  Puff,  de  Jure.  Nat.  et  Gent.  b.  H,  ch. 
5,  sees.  3,  7;  Bvnk.  Q.  Jur.  Pub.  b.  2.  ch.  IS; 
Vattel,  b.  1.  ch.  20.  sec.  244. 

The  concluding  clause  of  the  Bfth  amendment  ts 
the  Constitution  of  the  United  States,  that 
private  property  shall  not  be  taken  for  public 
use  without  Just  compensation.  Is  an  alBrmane* 
of  a  great  doctrine  established  by  the  commos 
Isw  for  the  protection  of  private  property,  it  It 
founded  In  national  equity,  ond  Is  laid  down  by 
jurists  as  a  principle  of  universal  law.  2  Ston 
on  Constitution,  sec.  1790;  1  Block.  Com.  1S8. 
130,  140 ;  2  Kent,  275,  276 ;  3  Wilson's  Law  Lect 
203  ;  Rawle  on  Const,  ch.  10,  p.  123 ;  Ware  v.  Hyl- 
ton,  3  Dall.  104,  235;  Van  Horn  v.  Dorrance,  i 
Dall.  384.  ^         .      ..  ., 

The  provision  of  the  fifth  amendment  of  tM 
Constitution,  declaring  that  private  property  shsU 
not  be  taken  for  public  use  without  Just  compens* 
tlon,  la  Intended  solely  as  a  limitation  on  the  ezer> 
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common  law,  as  the  cases  show,  in  which  case 
there  can  be  no  individual  right  to  the  water. 

In  the  case  in  8  Cow.  146,  the  only  injury 
to  plaintiff,  was  the  temporary  erection  of 
bridges  to  build  the  pier,  and  that  it  was  like 
materials  used  in  building,  it  might  be  a  tem- 
porary inconvenience  to  a  neighlwr,  etc. 

See  pags  ISO  and  ISI. 

It  may  be  said  that  the  principle  of  ttic  com- 
mon law,  as  to  streams  where  the  tide  ebbs  and 
flows,  applies  to  the  waters  of  the  Mississippi, 
and  the  streams  which  flow  into  it. 

But  this  was  the  great  point,  argued  most 
laboriously  and  decided  by  the  High  Court  of 
Mississippi,  in  the  case  of  Morgan  v.  Reading, 

3  Sm.  &  M.  366,  and  numerous  other  authori- 
ties are  against  it. 

See,  also,  Gardner  v.  Village  of  Newburgh,  2 
Johns.  Ch.  165;  Belknap  v.  Belknap,  2  Johns. 
Ch.  463;  3  Paige,  677;  1  Dev.  121;  6  Paige,  262; 

4  Mas.  379. 

But  the  Ordinance  of  Congress  also  prevents 
the  Legislature  from  obstructing  the  naviga- 
tion of  the  Mississippi  and  its  waters.  It  may 
improve  them,  but  it  cannot  obstruct,  by  dam- 
ming up  the  water,  or  diverting  it  from  its 
natural  course,  so  as  to  entirely  prevent  its 
navigation. 

Hutchinson's  Code,  66,  67,  69. 

The  case  in  1  McLean  is  directly  in  point. 
It  decides  that  a  private  injury  must  be  al- 
leged ;  that  the  mere  fact  of  a  right  to  navigate 
without  using  or  intending  to  use  the  right, 
and  without  private  injury  alleged,  would  not 
do.  But  when  the  navigation  was  obstructed 
and  a  private  injury  alleged,  equity  would  in- 
terfere. 

See  pages,  343,  344,  346,  350-363. 

Act  of  1819,  p.  106,  declares  Homocbitto 
navigable,  and  the  bill  all^s  that  from  time 
immemorial  the  grantors  of  plaintiff  and  him- 
self used  the  waters  to  supply  this  place,  and 
to  transport  cotton  and  supplies  to'  and  from 
bis  place. 

Messrs.  J.  M.  Carliile  and  0«orge  E.  Badger, 
for  defendants  in  error: 

The  defendants  in  error  will  rely  mainly 
upon  the  following  view  of  tbe  case. 

The  jurisdiction  of  this  court  is  assumed 
upon  the  allegation  which  the  plaintiff  in  error 
is  to  maintain,  that  the  Statute  of  Mississippi 
is  unconstitutional:  because  it  purports  to 
authorize  the  taking  of  private  property  for 
public    use,   without   just   compensation;    and 


because  it  is  repugnant  to  the  4th  sec.  of  th« 
Act  of  March  Ist,  1817. 

3  Stat.  349. 

But  the  bill  does  not  show  any  case  tff  taking 
private  property  for  public  use.  The  complaint 
IS  of  an  apprehended  consequential  injury,  re- 
sulting from  divei-ting  the  waters  of  the  Homo- 
cbitto. No  land  of  the  complainant  lies  on 
that  river.  It  is  a  navigable  river,  lying  wholly 
within  the  territorial  limits  of  the  State  of 
Mississippi.  As  such,  it  is  subject  to  the  power 
exercised  by  this  Statute;  and  its  waters  are 
not  the  subject  of  private  property,  in  any 
sense  of  the  words  "private  property"  in  the 
Constitution,  or  in  any  sense  which  can  inter- 
fere with  the  full  exercise  of  the  power  in  ques- 
tion, according  to  the  discretion  of  the  Legisla- 
ture. If  the  plaintiff  in  error  suffer  loss  through 
the  lawful  exercise  of  this  public  power,  it  is 
damnum  absque  injuria. 

Least  of  all  (it  is  submitted)  can  a  party  so 
situated,  restrain  by  injunction,  the  exercise  of 
such  a  power. 

As  to  the  supposed  conflict  with  the  Act  of 
1817,  the  obvious  answer  is,  that  the  Statute  is 
not  to  obstruct  the  Homochitto,  but  to  improve 
its  navigation.  "Old  River  and  the  Narrows" 
are  not  "navigable  rivers  and  waters,"  in  the 
meaning  of  that  Act.  Besides,  even  if  they 
were,  it  is  submitted  that  the  plaintiff  in  error, 
upon  the  case  made  by  his  bill,  would  have  no 
standing  either  at  law  or  in  equity,  and  has  no 
right  to  call  upon  this  court  to  pronounce  upon 
the  unconstitutionality  of  the  Statute  of  Mis- 
sissippi. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

Upon  a  writ  of  error  to  the  High  Court  of 
Errors  and  Appeals  of  the  State  of  Mississippi, 
under  the  authority  of  the  25th  section  of  the 
Act  of  Congress  of  September  24th,  1780,  estab- 
lishing the  judicial  courts  of  the  United  States. 

The  plaintiff  in  error,  by  his  bill  in  the  State 
Court,  alleged  that  he  is  the  owner  of  a  large 
and  valuable  plantation  in  the  State  of  Missis- 
sippi, situated  on  what  is  called  "Old  River," 
being  a  former  bed  of  the  Mississippi  River, 
but  which  was  cut  off  and  made  derelict  by  a 
change  in  the  course  of  the  Mississippi  in  the 
year  1796.  That  the  Homochitto  River,  in 
said  State,  empties  its  waters  into  the  said 
"Old  Rivei^  at  a  point  above,  or  north  of,  the 
complainant's  plantation,  and  at  low  stages  of 


else  of  power  by  tbe  Government  of  the  T7.  8.  and 
Is  not  applicable  to  the  legislation  of  tbe  States. 
Barron  v.  Mayor,  etc.  of  Bait.  7  Pet.  243 ;  Living- 
ston V.  Mayor,  etc.  of  N.T.  8  Wend.  85  ;  1  Bald.  220. 

Tbe  right  of  taking  property  for  public  use  is 
exercised  by  a  State  sobject  to  no  power  vested  in 
tbe  Federal  Government.  The  proprietary  right 
of  the  United  States  can  In  no  respect  restrict  or 
modify  the  exercise  of  this  sovereign  power  by  a 
State.      U.    8.    v.    R.    R.   Br.   Co.   6   McLean,   517. 

The  U.  S.  may  lawfully  make  title  to  land  In  one 
of  the  States  by  expropriation  as  of  the  eqilnent 
domain  of  soch  State,  and  with  the  assent  thereof. 
7  Op.  Atty.-Qen.  114. 

Necessity  of  such  proceedings  by  TT.  S.  under 
State  Statate,  and  proper  mode  of  conducting 
them.     U.  S.  V.  Block.  3  Biss.  208. 

The  right  of  eminent  domain  exists  in  tbe  Gov- 
emmeDt  of  the  United  States,  and  may  be  exercised 
by  It  wltbln  the  States  so  far  as  is  necessary  to  tbe 
enjoyment  of  the  power  confei'red  upon  It  by  the 
Constitution.  Proceedings  may  be  taken  under 
the  national  right  of  eminent  domain,  and  the 
15  Ii.  ed. 


proper  Circuit  Court  of  tbe  U.  S.  has,  nnder  gener- 
al grant  of  Jurisdiction  by  Act  of  1789,  jurisdiction 
of  the  proceedings  brought  by  the  U.  8.  for  con- 
demnation of  the  ground.  Kohl  v.  U.  S.  1  Otto, 
867 ;  U.  S.  V.  Inlots,  2  Am.  L.  Rec.  315,  513,  577. 
Where  tbe  owner  of  a  bay  press  offered  to  seil  It 
to  a  quartermaster,  but  refused  to  let  it,  and  the 
officer  subsequently  puts  tbe  machine  to  use  in  the 
Govemment  serrice,  It  must  be  considered  as 
property  taken  for  public  use,  and  tbe  owner  may 
recover   its   reasonable   value,    and  cannot   be   ra- 

?uired  to  take  it  back  and  accept  compensation  for 
ts  use.     Peck  v.  U.  S.  14  Ct.  of  CI.  %. 

Where  real  property  la  taken  by  Government  for 
temporary  use,  an  action  may  He  for  tbe  implied 
rent,  but  not  where  the  taking  la  la  perpetuity.  Tbe 
implied  relation  of  landlord  and  tenant  cannot 
then  exist.     Lengford  v.  U.  S.  12  Ct.  of  Ci.  338. 

U.  8.  cannot  take  private  land  In  one  of  the 
Territories  for  the  construction  of  a  road  without 
some  legal  form  of  expropriation,  either  by  Act  of 
Congress  or  of  tbe  Territory.  7  Op.  Atfy.-Oen. 
820. 
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tbe  waters  of  the  Bfississippi  the  waters  of  the 
Homochitto  pass  around  through  the  bed  of 
"Old  River,"  and  out  by  the  narrows  thereof 
into  the  Mississippi.  That  the  flow  of  the  wa- 
ters of  the  Homochitto  removes  the  deposits  of 
mud  occasioned  by  the  overflow  of  the  Missis- 
sippi, and  thus  keeps  open  the  outlet  of  Old 
River,  to  the  great  advantage  of  the  complain- 
ant, and  of  others  similarly  situated  on  Old 
River. 

That  the  Legislature  of  Aliasissippi,  by  a  law 
approved  on  the  6th  of  March,  18i>0,  entitled 
"An  Act  regulating  and  defining  the  powers  of 
the  Commissioners  of  Homochitto  River,"  ap- 
pointed the  defendants  Commissioners  for  the 
purpose  of  "improving  the  navigation  of  the 
Homochitto  River,  and  any  outlet  from  the 
same,  through  Old  River  and  BuflTalo  Bayou 
to  the  Mississippi  River,  and  for  removing  any 
obstructions  in  said  streams,  and  excavating 
and  digging  a  canal  unto  tbe  Bufl'alo  from  the 
Homochitto  River,  or  from  Old  River  into  the 
Buffalo."  That  said  canal  commences  on  Old 
River  below  the  mouth  of  the  Homochitto 
River,  and  above  the  lands  of  the  complain- 
ant, and  will  neither  begin,  pass  through,  nor 
terminate  upon,  the  lands  of  the  complainant. 
That  the  complainant  and  his  grantors  have 
ev6r  enjoyed  and  used  the  waters  flowing 
through  his  and  their  lands,  for  agricultural  and 
domestic  purposes,  and  for  navigation  in  trans- 
porting their  crops  to  markets,  and  receiving 
supplies  therefrom;  first,  when  Old  River  was  a 
part  of  the  Mississippi,  and  since  the  cut-off  in 
1790,  by  the  waters  supplied  to  Old  River  from 
the  Homochitto,  and  the  back  waters  of  the 
Mississippi  in  time  of  floods.  That,  by  the  said 
laws  of  Mississippi,  no  compensation  is  pro- 
88*]  vided  *for  the  injury  to  be  done  to  the 
complainant  by  the  diversion  of  the  waters  of 
Homochitto  and  Old  River  from  the  lands  of 
complniii:>nt.  .iiid  the  destruction  of  the  naviga- 
tion which  said  waters  afl'ord  to  his  plantation, 
because  said  canal  or  contemplated  outlet  is  not 
to  be  made  upon  the  complainant's  lands.  The 
bill  of  the  complainant  then  charged  that  the 
laws  of  Mississippi  are  invalid  for  having  omit- 
ted to  provide  compensation  for  the  injury  to 
be  inflicted  by  them  upon  the  complainant,  and 
are,  by  that  omission,  in  violation  of  the  funda- 
mental laws  both  of  the  United  States  and  of 
the  State  of  Mississippi,  the  Constitutions  of 
both  of  which  declare  that  private  property 
shall  not  be  taken  for  public  use  without  just 
couipciiKUtion  lK!ing  made  therefor;  and  are  also 
in  violation  of  the  Act  of  Congress  of  March  1st, 
1817,  authorizing  the  people  of  Mississippi  to 
form  a  Constitution,  and  of  the  Ordinance 
passed  on  the  16lh  of  August,  1817,  in  pursu- 
ance of  the  Act  of  Congress,' both  the  Act  of 
Congress  and  the  Ordinance  providing  that  the 
Mississippi  River,  and  the  navigable  rivers  lead- 
ing into  the  same,  shall  be  common  highways, 
and  forever  free,  as  well  to  the  inhabitants  of 
Mississippi  as  to  other  citizens  of  the  United 
States. 

To  this  bill  a  demurrer  was  interposed  by 
the  defendants  in  error,  and  the  cause  having 
been  carried  to  the  High  Court  of  Errors  and 
Appeals  of  Mississippi,  by  that  court  the  de- 
murrer was  sustained,  and  the  bill  dismissed, 
with  costa, 
818 


The  correctness  or  incorrectneas  of  the  de- 
cree of  the  High  Court  of  Errors  and  Appealt 
is  the  subject  of  inquiry  and  decision  now  b^ 
fore  this  court.  In  the  prosecution  of  our  in- 
quiry, it  is  proper  to  disembarrass  it  of  niatteis 
with  which  it  haa  been  attempted  to  associate 
or  surround  it;  matters  having  no  just  connec- 
tion therewith,  and  the  introduction  of  which 
tends  6nly  to  obstruct  and  obscure  the  elucida- 
tion of  truth. 

Thus  it  is  charged,  in  the  complainant's  bill, 
that  the  law  authorizing  the  improvement  of 
the  Homochitto  River  is  void,  because  it  vio- 
lates the  Constitution  of  Mississippi,  by  omit- 
tin(|;  to  provide  a  compensation  for  the  injury 
which  might  be  done  to  individuals  by  carrying 
that  law  into  effect;  the  Constitution  of  the 
State  having  declared  that  private  property 
shall  not  be  taken  for  public  use  without  just 
compensation  being  made  therefor.  In  answer 
to  this  charge,  it  is  sufficient  to  state  that  this 
court  never  has,  and  does  not,  assume  the  right 
to  pronounce  authoritatively  upon  the  wisdom 
or  justice  of  the  legislation  of  the  States,  when 
operating  upon  their  own  citizens,  and  upon 
subjects  of  property  clearly  within  their  own 
territory  and  appropriate  cognizance,  except  su 
far  as  the  Constitution  of  the  United  Sutei 
"expressly,  or  by  inevitable  implication,  ['S* 
may  have  made  it  the  duty  of  this  court  to 
control  the  action  of  the  State  Governments. 
Nor  has  it  been  deemed  the  province  of  this 
court  to  abrogate  or  overrule  the  interpretation 
put  upon  their  own  respective  statutes  by  tbe 
courts  of  the  several  States,  whether  such  in- 
terpretation had  reference  to  the  ordinary  rights 
of  person  or  property,  or  to  the  nature  and  ex- 
tent of  the  legislative  powers  vested  by  the 
Constitutions  of  the  several  States,  and  their 
coincidence  with  Acts  of  legislation  performed 
under  the  delegation  of  those  powers.  These 
are  functions  wisely  and  necea.'>arily  left  by 
this  court  untouched  in  the  state  tribunals,  the 
assumption  of  which  by  the  Federal  Judiciary, 
as  it  would  embrace  every  matter  upon  which 
the  Governments  of  the  States  could  operate, 
would,  in  effect,  amount  to  the  annihilation  of 
those  Governments.  The  doctrine  of  this  court 
as  here  stated  has  been  clearly  afllrmed. 

In  the  case  of  Jackson  v.  liamphire,  in  3d  of 
Pet.  on  page  289  of  that  volume,  this  court 
has  declared  that  it  "has  no  authority  on  a  writ 
of  error  from  a  state  court  to  declare  a  state 
law  void  on  account  of  its  collision  with  a 
State  Con8titution,  it  not  being  a  case  em- 
braced in  the  Judiciary  Act,  which  alone  gives 
power  to  issue  s  wnt  of  error  to  the  state 
court."  This  court  say,  "that  they  will  there- 
fore refrain  from  expressing  any  opinion  of  the 
points  made  by  counsel  in  relation  to  the  Cm- 
stitution  of  New  York."  See,  also,  the  rolfaig 
of  this  court  upon  the  construction  of  state 
laws,  in  the  cases  of  Polk's  I«ssee  v.  Wendal  et 
al.  in  0th  Cranch,  p.  87,  and  of  the  West  River 
Bridge  Company  v.  Dix  et  al.  6  How.  p.  .M7. 
The  conformity,  therefore,  to  the  State  Con- 
stitution, of  the  Statute  appointing  the  Com- 
missioners 'of  the  Homochitto  River,  and  pre- 
scribing their  powers  and  duties,  was  a  ques- 
tion appropriately  belonging  to  the  State  Court 
and  its  decision  is  not  properly  subject  to  n- 
examination  here. 
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The  Bt«tute  of  Mississippi  is  next  assailed, 
on  the  charge  that  it  violates  the  5tb  article  of 
the  Amendments  of  the  Constitution  of  the  Unit- 
ed States,  of  which  the  clause  in  the  Constitu- 
tion of  Mississippi,  relied  on  by  the  plaintiff  in 
error,  is  a  literal  transcript.  In  this  charge  is 
instanced  another  effort  to  confuse  and  ob- 
struct the  only  legitimate  inquiry  arising  on 
the  record  before  us,  viz.:  that  which  relates  to 
the  authority  of  llic  High  Court  of  Errors  and 
Appeals  of  Mississippi,  for  their  decree  pro- 
nounced in  this  cause. 

To  every  person  acquainted  with  the  history 
of  the  Federal  Government,  it  is  familiarly 
known,  that  the  ten  amendments  first  en- 
grafted upon  the  Constitution  had  their  origin 
in  the  apprclicnaion  that  in  the  investment  of 
90*]  powers  made  by  that  'instrument  in  the 
Federal  Government,  the  safety  of  the  States 
and  their  citizens  had  not  been  sufficiently 
guarded.  That  from  this  apprehension  arose 
the  chief  opposition  shown  to  the  adoption  of 
the  Constitution.  That,  in  order  to  remove  the 
cause  of  this  apprehension,  and  to  effect  that 
security  which  it  was  feared  the  original  in- 
strument had  failed  to  accomplish,  twelve  Arti- 
cles of  Amendment  were  proposed  at  the  first 
session  of  the  first  Congress,  and  the  ten  first 
articles  in  the  existing  series  of  Amendments 
were  adopted  and  ratified  by  Congress  and  by 
the  States,  two  of  the  twelve  proposed  amend- 
ments having  been  rejected.  The  amendments 
thus  adopted  were  designed  to  be  modifications 
of  the  powers  vested  in  the  Federal  Govern- 
ment^ and  their  language  is  susceptible  of  no 
other  rational,  literal,  or  verbal  acceptation. 
Jn  this  acceptation  this  court  has  repeatedly 
and  uniformly  expounded  those  amendments  in 
cases  having  reference  to  retroactive  statutes, 
to  the  right  of  eminent  domain,  to  the  execu- 
tion of  plans  for  internal  improvement;  in  op- 
position to  which,  the  clause  in  the  fifth  article 
of  the  amendments  of  the  Constitution  has 
been  urged.  In  all  such  cases,  this  court  has 
ruled,  that  the  clause  in  question  was  applica- 
ble to  the  Federal  Government  alone,  and  not 
to  the  States,  except  so  far  as  it  was  designed 
for  their  security  against  Federal  power.  In- 
deed, so  full,  80  emphatic,  and  conclusive,  is 
the  doctrine  of  this  court,  as  promulged  by 
the  late  Chief  Justice  Marshall,  in  the  case  of 
Baron  v.  The  Mayor,  etc.,  of  Baltimore,  in  the 
7th  of  Peters,  pp.  247,  248,  that  it  would  seem 
to  require  nothing  less  than  an  effort  to  unset- 
tle the  most  delilicrate  and  best-considered 
conclusions  of  the  court,  to  attempt  to  shake  or 
disturb  that  doctrine.  An  extract  from  the 
reasoning  of  the  Chief  Justice,  so  full,  so  unan- 
swerable on  this  point,  may  not  be  unfruitful  of 
benefit  as  a  guide  to  the  future.  After  stating 
that  the  case  was  brought  before  the  virtue  of 
the  25th  section  of  the  Judiciary  Act,  the  Chief 
Justice  proceeded:  "The  plaintiff  in  error  con- 
tends that  it  comes  within  that  clause  of  the 
fifth  amendment  to  the  Constitution  which  in- 
hibits the  taking  of  private  property  for  public 
use  without  just  compensation.  He  insists  that 
this  amendment,  being  in  favor  of  the  liberty 
of  the  citi/en,  ought  to  be  so  construed  as  to  re- 
strain the  legislative  power  of  a  State,  as  well 
as  that  of  the  United  States.  If  this  proposi- 
tion be  untrue,  the  court  can  take  no  juris- 
diction of  the  cause. 
in  li.  ed. 


The  question  thus  presented  we  think  of 
great  importance,  but  not  of  much  difficulty. 

The  Constitution  was  ordained  and  estab- 
lished by  the  people  of  the  United  State* 
for  themselves;  for  tlieir  own  government, 
•and  not  for  the  government  of  the  indi-  (*»1 
vidual  States.  Each  State  established  a  Con- 
stitution for  itself,  and  in  that  Constitution 
provided  such  limitations  and  restrictions  on 
the  powers  of  its  particular  Government  as  its 
judgment  dictated.  The  people  of  the  United 
States  framed  such  a  Government  for  the  Unit- 
ed States  as  they  supposed  best  adapted  to 
their  situation,  and  best  adapted  to  promote 
their  interests.  The  powers  conferred  on  this 
Government  were  to  be  exercised  by  itself; 
and  the  limitations  on  power,  if  expressed^  in 
general  terms,  are  naturally,  and  we  think 
necessarily,  applicable  to  the  Government 
created  by  the  instrument.  They  are  limita- 
tions of  power  granted  by  the  instrument  it- 
self; not  of  distinct  Governments,  framed  by 
different  persons,  and  for  different  purposes. 

If  these  propositions  be  correct,  the  fifth 
amendment  must  be  understood  as  retraining 
the  power  of  the  General  Government,  not  as 
applicable  to  the  States.  In  their  several  Con- 
stitutions they  have  imposed  such  restrictions 
on  their  respective  Governments  as  their  own 
wisdom  suggested;  such  as  they  deemed  most 
proper  for  themselves.  It  is  a  subject  on  which 
they  judge  exclusively,  and  with  which  others 
interfere  no  further  than  they  are  supposed  to 
have  a  common  interest." 

Again,  adverting  to  the  causes  which  led  to 
the  proposal  and  adoption  of  the  amendments 
of  the  Constitution,  the  same  judge  remarks, 
lb.  p.  250 — and  these  remarks  embrace  the 
whole  series  of  articles  adopted:  "In  almos€ 
every  Convention  in  which  the  Constitution 
was  adopted,  amendments  to  guard  against  tho 
abuse  of  power  were  recommended.  These 
amendments  demanded  security  against  the  ap- 
prehended encroachments  of  the  General  Gov- 
ernment; not  against  those  of  the  local  Gov- 
ernments. 

In  compliance  with  a  sentiment  thus  gen- 
erally expressed,  to  quiet  fears  thus  extensively 
entertained,  amendments  were  proposed  by  the 
required  majority  in  Congress  and  adopted  by 
the  States.  These  amendments  contain  no  ex- 
pression indicating  an  intention  to  apply  them 
to  the  State  Governments.  This  court  cannot 
80  apply  them."  Vide,  also,  the  cases  of  Fox  v. 
The  SUte  of  Ohio,  5  How.  411,  and  of  The 
West  River  Bridge  Company  v.  Dix  et  al.  6 
How.  607. 

From  the  aforegoing  view,  it  follows  that 
neither  the  Constitution  and  laws  of  Missis- 
sippi, as  interpreted  by  the  High  Court  of  that 
State,  nor  the  fifth  article  of  the  Amendments 
of  the  Federal  Constitution,  as  construed  by 
this  court,  can  have  any  just  applicability  to 
the  legitimate  inquiry  now  before  us. 

The  remaining  objection  to  the  decree  of  the 
High  Court  of  *Errors  and  Appeals — that  ['93 
which  is  most  directly  pertinent  to  the  present 
controversy — is  that  founded  upon  the  allqfa- 
tion,  that  the  law  of  Mississippi  of  March  5th, 
1860,  creating  the  Board  of  Commissioners  of 
the  Homochitto,  for  the  purpose  of  improving 
the  navigation  of  that  river,  and  of  any  outlet 
from  the  aame  through  Old  River  and  Buffalo 
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Bayou  to  the  Mississippi,  and  for  excavating  a 
canal  into  the  Buffalo  from  the  Homochitto,  or 
from  Old  Biver  to  the  Buffalo,  is  a  Tiolation  of 
the  Act  of  Congress  of  the  Ist  of  March,  1817, 
authorizing  the  people  of  the  Mississippi  Ter- 
ritory to  form  a  Constitution,  which  Act  de- 
clares "that  the  Mississippi  River  and  the  navi- 
gable rivers  and  waters  leading  into  the  same, 
shall  be  common  highways,  and  forever  free,  aa 
well  to  the  inhabitants  of  the  State  of  Missis- 
sippi as  to  other  citizens  of  the  United  States." 
In  considering  this  Act  of  Congress  of  March 
Ist,  1817,  it  is  unnecessary  to  institute  any  ex- 
amination or  criticism  aa  to  its  legitimate 
meaning,  or  operation,  or  binding  authority, 
farther  than  to  affirm  that  it  could  have  no 
effect  to  restrict  the  new  State  in  any  of  its 
necessary  attributes  as  an  independent  sov- 
ereign Government,  nor  to  inhibit  or  diminish 
its  perfect  equality  with  the  other  members  of 
the  Confederacy  with  which  it  was  to  be  asso- 
ciated. These  conclusions  follow  from  the  very 
nature  and  objects  of  the  Confederacy,  from 
the  language  of  the  Constitution  adopted  by 
the  States,  and  from  the  rule  of  interpretation 

S renounced  by  this  court  in  the  case  of  Pol- 
ird's  Lessee  t.  Hagan,  3  How.  p.  223.  The  Act 
of  Congress  of  March  Ist,  1817,  in  prescribing 
the  free  navigation  of  the  Mississippi  and  the 
navigable  waters  flowing  into  this  river,  could 
not  have  been  designed  to  inhibit  the  power  in- 
separable from  every  sovereign  or  efficient  Gov- 
ernment, to  devise  and  to  execute  measures  for 
the  improvement  of  the  State,  although  such 
measures  might  induce  or  render  necessary, 
changes  in  the  channels  or  courses  of  rivers 
within  the  interior  of  the  State,  or  might  be 
productive  of  a  change  in  the  value  of  private 
'  property.  Such  consequences  are  not  unfre- 
quently,  and  indeed,  unavoidably,  incident  to 
public  and  general  measures  highly  promotive 
of  and  absolutely  necessary  to  the  public  good. 
And  here  it  may  be  asked,  whether  the  law  com- 
plained of,  and  the  measures  said  to  be  in  con- 
templation for  its  execution,  are  in  reality  in 
conflict  with  the  Act  of  Congress  of  March  Ist, 
1817,  with  respect  either  to  the  letter  or  the 
spirit  of  the  Act.  On  this  point  may  be  cited 
the  case  of  Veazie  et  al.  v.  Moor,  in  14  How. 
668. 

By  the  allegations  of  the  bill  it  appears  that 
this  trace  or  channel,  which  is  distinguished  by 
the  appellation  of  Old  River,  is  not,  in  fact, 
and  never  was,  a  separate  navigable  river.  It 
Its*]  'was  once  the  oed  or  channel  of  the  Mis- 
sissippi, but,  by  natural  causes,  the  latter  many 
years  since  changed  its  l)ed  or  course,  thereby 
rendering  derelict  the  former  bed  or  channel, 
which  would  be  wholly  without  water,  ex- 
cept what  occasionally  is  forced  into  it  from 
freshets  in  the  Mississippi,  and  that  which  is 
received  from  the  current  of  the  Homochitto. 
With  no  propriety  of  language,  then,  can  it  be 
pretended  that  the  contemplated  communica- 
tion between  "the  Homochitto  and  the  Buffalo 
Bayou  would  be  the  violation  of  a  law  which 
declares  that  the  waters  of  the  Mississippi,  and 
the  navigable  rivers  and  waters  leading  into 
the  same,  shall  be  common  highways,  and  for- 
ever free,  as  well  to  the  inhabitants  of  the 
State  as  to  other  citizens  of  the  United  States. 
Old  River  was  once  the  bed  or  a  portion  of  the 
Mississippi,    but    never   *  separate   navigable 


river  flowing  into  the  Mississippi.  Any  im- 
provement, therefore,  in  the  facilities  of  reach- 
ing the  Mississippi  by  another  river  cannot  be 
an  obstruction  in  what  never  was,  in  any  cor- 
rect sense  of  the  phrase,  a  navigable  river  lead- 
ing or  flowing  into  the  Mississippi. 

But,  for  argument,  lot  it  be  conceded  that 
this  derelict  channel  of  the  Mixsissippi.  called 
Old  River,  is  in  truth  a  navigable  river  leading 
or  flowing  into  the  Mississippi ;  it  would  by  no 
means  follow  that  a  diversion  into  the  Buffalo 
Bayou  of  waters,  in  whole  or  in  part,  which 
pass  from  Homochitto  into  Old  River,  would 
be  a  violation  of  the  Act  of  Congress  of  March 
1st,  1817,  in  its  letter  or  its  spirit;  or  of  an; 
condition  which  Congress  had  power  to  im- 
pose on  the  admission  of  the  new  State.  It 
cannot  be  imputed  to  Congress  that  they  evei 
designed  to  forbid,  or  to  withhold  from  th« 
State  of  Mississippi,  the  power  of  improving 
the  interior  of  that  State,  by  means  either  of 
roads  or  canals,  or  by  regulating  the  riven 
within  its  territorial  limits,  although  a  plan  of 
improvement  to  be  adopted  might  embrace  or 
affect  the  course  or  the  flow  of  rivers  situated 
within  the  interior  of  the  State.  Could  such 
an  intention  be  ascribed  to  Congress,  tlie  ri<;ht 
to  enforce  it  may  be  confldently  denied.  Clear- 
ly, Congress  could  exact  of  the  new  State 
the  surrender  of  no  attribute  inherent  in  her 
character  as  a  sovereign  independent  State,  or 
indispensable  to  her  equality  with  her  sister 
States,  necessarily  implied  and  guaranteed  by 
the  very  nature  of  the  federal  compact.  Ob- 
viously, and  it  may  be  said  primarily,  among 
the  incidents  of  that  equality,  is  the"  right  to 
make  improvements  in  the  rivers,  water-courses 
and  highways  situated  within  the  State.  Thai 
situated,  as  appears  on  the  face  of  the  bill, 
are  the  derelict  bed  of  the  Mississippi,  called 
Old  River,  the  Homochitto  River,  the  Buffalo 
Bayou,  and  the  line  of  the  canal  by  which  H 
is  proposed  that  *the  last  two  shall  be  ['H 
united  for  the  more  easy  and  certain  access  to 
the   Mississippi. 

The  Act  of  the  Legislature  of  Mississippi, 
therefore,  is  strictly  within  the  legitimate  and 
even  essential  powers  of  the  State,  is  in  viola- 
tion of  neither  the  Constitution  nor  laws  of  the 
United  States,  and  presents  no  conjuncture  or 
aspect  by  which  this  court  would  be  warranted 
to  supervise  or  control  the  decree  of  the  Higli 
Court  of  Errors  and  Appeals  of  Mississippi. 

We  are,  therefore,  of  the  opinion  that  the  de- 
cree of  that  court  be  affirmed. 


•THE  UNITED  STATES,  Appellants,  ['Ml 
v. 
JUANA  SANCHEZ  DE  PACHECO. 

(See  S.  C.  20  How.  261-264.) 

Appeal  may  be  taken  within  Ave  years — Cali- 
fornia appeal  dismissed,  when. 

By  the  Judiciary  Acta  of  1789  and  1803,  the  par 
ty  may  take  bis  appeal  at  any  time  within  Cve 
years  after  the  passing  of  the  decree  by  the  inf^ 
rior  court. 

The  appellant.  In  a  ease  from  California.  Ii  en- 
titled to  have  the  case  docketed  and  dismissed.  If 
the  transcript  of  the  record  Is  not  filed  Id  thU 
court  within  the  first  six  days  of  the   term  next 
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cnsnlDX  inch  appeal,  prorided  the  decree  of  the 
court  below  was  rendered  sixty  days  before  tbe 
commeDcement  of  tbe  said  term  of  tbls  court. 

Argued  Dec.  31,  1857.    Decided  Jan.  11,  1858. 

APPEAL  from  the  District  Court  of  the 
United  States  for  the  Northern  District  of 
Cttlifomia. 

On  motions  by  the  appellee  to  dismiss  the 
appeal  under  the  03d  rule,  and  on  the  ground 
that  the  same  had  not  been  prayed  and  allowed 
within  the  time  prescribed  by  law. 

Mr.  Jeremiah  S.  Black,  Atty.-Gen.,  for  ap- 
yellants. 

Mr.  Crittenden,  for  appellee. 

Mr.  Chief  Justice  Taney  delivered  the  opinion 
of  the   court: 

A  motion  haa  been  made  to  docket  and  dis- 
miss this  caae. 

It  appears,  by  a  certified  copy  of  the  record 
in  the  District  Court  of  the  United  States  for 
the  Northi'in  District  of  California,  that  a  de- 
cree was  pasfted  by  that  court  on  the  22d  of 
September,  1850,  confirming  tbe  title  of  Pa- 
checo  to  certain  lands  therein  mentioned.  No 
appeal  waa  taken  by  the  United  States  at  the 
term  at  which  the  decree  was  made,  but  an  ap- 
peal was  entered  at  the  next  succeeding  term 
in  March,  1857. 

Facheco  by  his  counsel  now  move*  to  docket 
and  dismiss  the  case,  upon  two  grounds:  Ist. 
Because  the  appeal  was  not  taken  at  the  term 
at  which  the  decree  was  rendered;  and  2d.  If 
tbe  appeal  might  legally  be  taken  at  the  suc- 
ceeding term,  yet  no  transcript  of  the  record 
was  filed  here  within  the  first  six  days  of  the 
present  term  of  this  court. 

The  first  question  raised  by  the  motion  da- 
Minds  upon  the  construction  of  t^e  Act  of 
Congress  of  March  3,  1851,  which  authorizes 
an  appeal  to  this  court  in  cases  of  this  descrip- 
tion. The  Act  gives  the  right  in  general  terms 
to  the  party  against  whom  the  judgment  is 
rendered;  and  does  not  limit  the  time  within 
which  tlie  appeal  shall  be  made;  nor  refer  to 
any  particular  Act  of  Congress  by  which  the 
time  shall  be  regulated.    It  must,  therefore,  be 

?overncd  by  the  Judiciary  Acts  of  1789  and 
803,  which  reflate  writs  of  error  and  appeals 
to  this  court  from  inferior  tribunals.  And  by 
these  Acts  the  party  may  take  his  appeal  at 
any  time  within  five  years  after  the  passing  of 
the  decree  by  the  inferior  court.  The  appeal  in 
question  was,  therefore,  made  in  time;  and  this 
motion  cannot  be  maintained  on  that  ground. 
26S*]  *Tlie  second  reason  assigned  in  support 
of  the  motion  depends  upon  the  03d  rule  of  this 
court.  Under  this  rule,  the  appellee,  in  a  case 
from  Ciilifornia,  is  entitled  to  have  the  caae 
docketed  and  disniiKscd,  if  the  transcript  of  the 
record  is  not  filed  in  this  court  within  the  first 
six  days  of  the  term  next  ensuing  such  appeal ; 
provided  the  decree  of  the  court  below  was 
rendered  sixty  days  before  the  commencement 
of  the  said  term  of  this  court. 

As  we  hare  already  snid,  the  decree  was  ren- 
dered in  September,  1850,  and  the  appeal  taken 
in  ftlarch.  l.S.'>7.  Consequently  )t  was  the  duty 
of  the  appellant  in  this  case  to  file  a  transcript 
of  tho  record  within  the  first  six  days  of  the 
present  term.  This  was  not  done.*  And  it 
appear!!  that  no  transcript  of  the  record  has  yet 
been  filed  by  the  appellant.  The  appellee  is, 
IS  li.  oil. 


therefore,  entitled  to  have  the  case  docketed 
and  dismissed  under  the  rules  above  mentioned. 

It  is  true  he  has  not  filed  the  certificate 
mentioned  in  the  rule,  but  has  filed  a  full 
transcript  of  the  record.  But  the  transcript 
shows  all  of  the  facts  which  the  Clerk  by  the 
rule  is  required  to  certify;  and  it  has  always 
been  held  by  the  court  to  be  equivalent  to  the 
certificate  which  the  rule  prescribes. 

It  is  proper,  however,  to  add,  in  order  to 
prevent  mistake  on  this  subject,  that  the  only 
effect  of  docketing  and  dismissing  a  case  under 
this  rule,  is  to  enable  the  party  to  proceed  to 
execute  his  judgment  in  the  court  below.  It 
removes  the  bar  to  further  proceedings  in  that 
court,  which  the  appeal  created,  and  does  noth- 
ing more.  And  after  the  case  has  been  dock- 
eted and  dismissed,  the  party  against  whom  the 
decree  was  rendered,  may  still,  at  any  time 
within  five  years  from  the  date  of  the  decree, 
take  a  new  appeal  in  the  inferior  court;  and  if 
he  files  the  transcript  of  the  record  in  this 
court  within  the  first  six  days  of  the  term 
next  ensuing  his  appeal,  the  appeal  will  be 
valid,  and  the  case  as  fully  before  this  court, 
for  examination  and  revision,  as  if  it  had  been 
brought  here  at  the  first  term.  The  Act  of 
Congress  authorizes  the  appeal  at  any  time 
within  five  years,  and  the  period  allowed  by 
law  cannot  be  shortened  by  any  rule  or  practice 
of  a  court.  Nor  was  it  intended  to  be  dimin- 
ished by  the  rules  in  question.  And  when  an 
appeal  is  taken  in  the  court  below,  if  the  appel- 
lee desires  a  speedy  and  final  decision  of  the 
controversy,  it  is  in  his  power  to  bring  the  case 
up  to  the  next  succeeding  term  of  this  court. 

Indeed,  it  sometimes  happens,  under  this 
rule,  that  the  court  permits  the  transcript  of 
the  record  to  be  filed  by  the  appellant,  and  the 
case  docketed  for  argument,  at  the  same  term 
at  which  it  had  previously  been  docketed  and 
dismissed  on  the  motion  of  the  appellee.  And 
where  the  appellant  satisfies  the  'court  [*204 
that  the  omission  to  file  the  transcript  within 
the  first  six  days  was  not  owing  to  any  fault 
or  negligence  on  his  part,  the  court  has  always 
allowed  him  to  file  it  at  the  same  term,  and 
docket  the  appeal  for  trial,  without  putting 
him  to  the  expense  and  delay  of  another  appeal. 

It  follows,  from  what  we  have  said,  that  al- 
though the  case  before  us  must  be  docketed  and 
dismissed,  yet  this  will  not  prevent  the  United 
States  from  filing  a  transcript  at  the  present 
term,  and  docketing  the  case  for  argument,  if 
they  can  show  that  the  delay  has  not  arisen 
from  any  fault  or  negligence  on  their  part. 
And  if  they  fail  to  do  so,  they  may  yet  take 
another  appeal  at  any  time  within  five  years, 
and  bring  here  the  decree  of  the  District  Court 
for  examination  and  revision.  And  if  the  ap- 
pellee, after  the  case  is  docketed  and  dismissed, 
proceeds  upon  the  decree  of  the  District  Court, 
and  obtains  a  patent  for  the  land,  his  title  will 
still  be  subject  to  the  decision  of  this  court,  if 
the  Government  shall  hereafter  bring  up  the 
case  within  the  time  limited  by  law. 

We  have  deemed  it  proper  on  this  oocasion 
to  enter  into  this  full  explanation  of  the  rule 
of  court  referred  to,  on  account  of  the  multi- 
tude of  appeals  which  must  unavoidably  come 
up  from  the  district  courts  of  California,  and 
which,  in  some  shape  or  other,  may  be  brought 
before  this  court,  upon  motions  to  dismiss. 
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Orders,  Jan.  11. 

On  consideration  of  the  motion  of  Mr.  Crit- 
tenden, of  counsel  for  the  appellee,  made  on  a 
prior  day  of  this  term,  to  wit:  on  Thursday, 
the  3Ist  ultimo,  to  dismiss  this  appeal,  on  the 
ground  that  the  same  had  not  been  prayed  and 
allowed  within  the  time  prescribed  by  law,  and 
of  the  arguments  of  counsel  thereupon  had,  as 
well  against  as  in  support  of  said  motion,  it  is 
now  here  ordered  by  ihe  court,  that  the  said 
motion  be,  and  the  same  is  hereby  overruled. 
Per  Mr.  Chief  Justice  Taney. 

Mr.  Crittenden,  of  counsel  for  the  appellee, 
having  filed  a  transcript  of  the  record  of  this 
cause  duly  certified  by  the  Clerk,  under  the 
seal  of  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California,  and 
having  stated  that  the  appellants  had  altogeth- 
er failed  to  file  the  record  of  said  cause  in  this 
court,  or  in  any  way  to  prosecute  the  appeal 
in  this  case,  now  here  moved  the  court,  in  pur- 
suance of  the  63d  rule  of  this  court,  to  have 
this  appeal  docketed  and  dismissed;  on  con- 
sideration whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court,  that  this  appeal  from 
the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  be,  and  the 
same  is  hereby  docketed  and  dismissed;  and 
that  this  cause  be,  and  the  same  is  hereby  re- 
manded to  the  said  District  Coiut,  for  further 
proceeding  to  be  had  therein  in  conformity  to 
kw  and  justice,  the  said  appeal  notwithstand- 
ing. 

Per  Mr.  Chief  Justice  Taney. 
Appeals  in  cases  of 

U.  S.  T.  Hensley, 

U.  S.  y.  Bidwell, 

U.  8.  ▼.  Sunot, 
were  dismissed  for  simflar  reasons,  and  upon 
orders  similar  to  the  foregoing,  and  no  sepa- 
rate opinion  written. 


HORACE  C.  SILSBY,  Washburn  Race,  Abel 
Downs,  Henry  Henion,  and  Edward  Mynderse, 
Appts., 

T. 

EUSHA  FOOTS. 

(See  S.  C.  20  How.  290-206.) 

(Station    when    necessary   on   appeal — appeal, 

when  stay  of  proceedings. 

If  an  appeal  Is  taken  in  court,  at  the  time  of 
rendering  the  decision  or  donag  the  term,  no  cita- 
tion Is  necessary. 

When  tbas  taken,  it  la  regular,  and  stajs  ezeen- 
tlon  In  the  court  below. 

Also,  if  taken  within  ten  days  after  the  decree  la 
settled  and  signed  by  the  Judge,  and  died  with  tbe 
clerk,  it  is  In  time  to  stay  tbe  proceedings. 

Argued  Dec  31,  1857.      Decided  Jan.  U,  1858. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  New 
York. 

On  motion  by  appellee  to  dismiss  this  appeal 
on  the  ground  that  the  same  matters  are  ap- 
pealed from  in  a  prior  case  (No.  64),  now  pend- 
ing on  the  docket-  of  this  court. 

Th«  ease  is  stated  by  the  court. 

For  the  history  and  facts  of  the  case  and  the 
opinion  of  this  court  on  the  merits,  see  post, 
963,  20  How.  378. 
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I     Messrs.  Charles  H.  Edler,  Samuel  BUtchfoil 
and  William  Sackett,  for  appellants. 

Mr.  Elisha  Foote,  in  person,  and  Mr.  K.  S. 
Oillet,  for  appellee. 

Mr.  Justice  Nelson  delivered  the  opinim  of 

the  court: 

This  is  a  motion  to  dismiss  an  appeal  dodc- 
eted  as  No.  106,  on  the  ground  that  a  previous 
appeal,  docketed  No.  54,  'had  been  tak-  [*S9S 
en  by  the  same  parties,  and  from  the  same  por- 
tions of  the  decree  l>eIow.  The  final  decision  had 
been  made  by  the  court,  between  the  parties,  on 
the  coming  in  of  the  Master's  report  on  the  28th 
August,  1864,  and  an  appeal  duly  taken  on  the 
4th  September  following.  The  decree  was  spec- 
ial in  its  terms,  and  was  not  settled  or  si^ed 
by  the  judge  till  the  11th  December,  1856,  on 
which  day  the  second  appeal  was  taken.  As  tbe 
appellant  desired  to  appeal  within  the  ten  days, 
so  as  to  stay  execution,  the  second  appeal  was 
taken  for  abundant  caution,  as  there  might  be 
a  doubt  from  which  period  the  ten  days  should 
be  counted,  namely:  the  time  of  the  final  deci- 
sion of  the  court,  or  of  the  signing  and  filing  of 
the  special  decree  in  form. 

By  the  22d  section  of  the  Judiciary  Aet, 
modified  by  the  2d  section  of  the  Act  of  March 
3,  1803,  an  appeal  from  a  final  decree  must 
be  taken  withm  five  years  after  the  lenderinji 
or  passing  of  the  judgment  or  decree  complained 
of.  And  by  the  23d  section,  as  modified  above, 
the  appeal  is  a  supersedeas,  and  stays  execution 
in  cases  only  where  it  is  taken  and  a  copy 
lodged  for  the  adverse  party  within  ten  days 
(Sundays  exclusive)  after  rendering  the  judg- 
ment or  passing  the  decree  complained  of.  The 
time  to  be  taken  as  when  the  judgment  or  de- 
cree may  be  said  to  be  rendered  or  passed  may 
admit  of  some  latitude,  and  may  depend  some- 
what upon  the  usage  and  practice  of  the  par- 
ticular court.  In  the  case  of  a  simple  judg- 
ment or  decree,  such  as  an  affirmance  or  rever*. 
al,  and  the  like,  there  would  seem  to  be  no  diffi- 
culty in  taking  the  appeal  at  any  time  within 
the  ten  days  after  the  decision  on  the  case  was 
pronounced.  But  where  the  decree  is  special, 
and  its  terms  to  be  settled,  there  is  a  propriety 
in  waiting  for  its  settlement  before  taking  the 
appeal.  Whether  taken  or  not,  may  sometimes 
depend  upon  the  decree  as  settled.  In  the  sec- 
ond circuit,  with  tlie  practice  of  which  I  am 
most  familiar,  it  is  supposed  by  many  of  the 
profession  that  the  proper  time  for  taking  the 
appeal  in  such  a  case  is  after  the  settlement  of 
the  decree.  As  this  court,  however,  has  al- 
ways held,  that  if  an  appeal  is  taken  in  court 
at  the  time  of  rendering  the  decision,  or  during 
the  term,  no  citation  is  necessary;  and  as  ap- 
peals are,  perhaps,  more  frequently  tatcen  with- 
in tlie  ten  days  after  the  decision  is  pronounced 
and  entered  on  the  minutes  by  the  Clerk,  H 
may  be  admitted  when  thus  taken  it  is  regular, 
and  stays  execution  in  the  court  below.  And 
we  are  also  of  opinion,  that  if  taken  within  ten 
days  after  the  decree  is  settled  and  signed  by 
the  Judge,  and  filed  with  the  Clerk,  that  it  is  in 
time  to  stay  the  proceedings.  The  recognition 
of  the  two  periods  from  which  the  ten  days 
may  be  counted  'becomes  necessary,  on  [*i9$ 
account  of  the  difference  in  the  modes  of  pro- 
ceeding and  practice  in  the  different  circuits. 

SO  How. 


Digitized  by 


Google 


1857. 


MOBOAN  V.  CUBTEMIUS. 


1-3 


This  question  cannot  arise  in  England,  as  the 
time  for  appeal  runs  two  years  from  the  en- 
rollment of  tlie  decree.  3  Dan.  Pr.  131.  The 
time  of  enrollment  cnnnot  well  be  adopted  by 
this  court,  as  on  many  of  the  circuits  it  is  un- 
derstood, according  to  the  practice,  no  enroll- 
ment of  the  decree  takes  place. 

As,  upon  our  view  of  the  case  presented  on 
the  motion,  the  first  appeal  was  regular,  the 
one  taken  and  standing  on  the  docket  No.  106 
should  be  dismissed. 


!•]   •BENJAMIN  P.  MORGAN,  PMT.  In  Er., 

V. 

ALFRED  O.  CURTENIUS  and  John  L.  Gris- 
wold. 

(See  S.  C.  20  How.  1-3.) 

Subsequent  title  to  grantor  inures  to  prior 
grantee — this  court  n>11ows  State  decisions  as 
to  title, — but  will  not  reverse  judgment  be- 
cause State  decisions  have  been  changed. 


Where  a  party  conveys  land  to  another,  without 
covenani.i  of  warranty,  by  quitclaim  deed,  and 
afterwaniR  leceives  a  patent  for  it  from  tbe  Dalted 
States,  iiuch  subsequent  title,  under  the  Illinois 
8tatut<-  of  1833,  inures  to  socb  prior  grantee. 

His  title  is  better  tban  that  of  one  to  whom  tbe 
patentee,  after  obtaiaioB  bis  patent,  again  deeds 
tlie  land. 

Tbts  court  follows  State  decisions  which  are 
State  rules  of  pro|>erty,  in  regard  to  titles  to  land. 

liut  where  the  Circuit  Court  has  decided  a  mix 
of  title  to  land  la  accordance  witb  the  then  State 
decisions,  this  court  will  not  reverse  the  decision  of 
the  Circuit  Conrt,  because  since  that  decision  tlie 
State  courts  have  reversed  tbeir  decisions. 

Submitted  Jan.  14,  1868.    Decided  Jan.  25,  1850. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Illinois. 

This  was  an  action  of  ejectment  brought  in 
the  court  below,  by  the  plaintiff  in  error,  to 
recover  possession  of  certain  lots  in  the  Town 
of  Peoria. 

The  final  trial  below  resulted  in  a  verdict  and 
judgment  in  behalf  of  the  defendants;  thereup- 
on the  plaintiff  brought  the  case  here  on  a  writ 
of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  £.  B.  Washbume,  for  the  plaintiff  in 
error: 

The  question  in  this  case  arises  upon  the  con- 
struction of  the  deed  of  Itogardus  to  Underbill, 
taken  in  connection  with  the  patent  of  said 
Bogardus. 

It  was  first  decided  in  the  .Supreme  Court  of 
the  State  of  Illinois  in  1846  ( Frisby  v.  Ballance, 
2  Gilm.  141),  that  by  virtue  of  this  deed  and 
patent,  the  fee  in  the  premises  inured,  under 
the  Statute  of  the  State,  to  Underbill  and  his 
assigns. 

In  the  trial  of  the  present  case  in  this  court 
in  1849,  the  same  question  was  involved,  and  the 
Circuit  Court  properly  followed  the  above  de- 
cision of  the  State  Court.  After  trial  below, 
IS  li.  ed. 


however,  the  ouestion  again  arose  in  the  Su- 
preme Court  of  the  State  of  Illinois,  in  18o3. 

Frink  v.  Darst,  14  111.  304. 

The  court  there  overruled  the  case  of  Frisby 
v.  Balliince. 

It  is,  therefore,  now  tbe  law  of  Illinois,  that 
the  said  deed  did  not,  by  the  subsequently  ac- 
quired title  of  Bogardus,  pass  the  title  in  fee. 

The  plaintiff  in  error,  therefore,  asks  a  re- 
versal of  the  judgment  by  this  court. 

Messrs.  C.  Ballance^  R.  Johnson  and  Purple, 
for  the  appellee: 

Plaintiff  relies  upon  reversing  the  judgment 
of  the  court  below,  because,  although  it  was 
right  when  made,  being  in  accordance  with  the 
law  of  evidence  in  Illinois  at  the  time,  yet  it 
afterwards  became  wrong,  by  reason  that  the 
law  of  Illinois  on  the  subject  was  altered. 

In  Frisby  v.  Ballance,  2  Gilm.  141,  the  Su- 
preme Court  of  Illinois  decided  that  the  deed 
to  Underbill  was  such  a  deed  as  by  the  law 
would  vest  the  after-acquired  title.  For  nearly 
five  years  that  decision  was  acquiesced  in. 
Subsequently  the  Supreme  Co-.irt  of  Illinois  de- 
cided that  that  deed  was  not  such  a  one  as  the 
law  contemplated.  What  then!  The  law  was 
changed.  The  construction  of  the  court  upon  a 
law,  constitutes  a  part  of  the  law  as  much  as 
if  the  Legislature  had  enacted  it;  but  a  change 
of  the  law  does  not  make  that  wrong  which 
was  once  right.  It  is  not  pretended  that  after 
the  United  States  Courts  have  followed  the 
State  Courts  in  the  construction  of  their  own 
statutes,  they  may  not  change  and  decide  cases  as 
they  may  arise,  according  to  the  new  construc- 
tion of  law;  but  it  is  utterly  denied  that  the 
United  States  Supreme  Court  would  t  hence 
gather  up  all  the  old  cases  that  had  been  set- 
tled under  the  law  as  it  then  stood  and  make 
them  conform  to  the  new  law. 

*Mr.  Justice  Oriei  delivered  the  opinion  [*3 
of  the  court: 

The  plaintiff  in  error,  who  was  also  plaintiff 
below,  brought  his  ejectment  for  certain  lots  in 
the  town  of  Peoria.  On  the  trial  he  gave  in  evi- 
dence a  patent  from  the  United  States  to  John 
L.  Bogardus,  dated  Sth  of  January,  1838;  the 
will  of  Bogardus,  proved  7th  of  July,  1838,  in 
which  he  autliorizes  his  executrix  to  sell  his 
lands;  a  deed  from  the  executrix,  dated  Sept. 
26th,  1845,  to  deth  L.  Cole;  also,  a  deed  from 
Cole  to  Frink,  and  from  Frink  to  plaintitf. 
The  defendants  claimed  under  Isaac  Underbill, 
to  whom  Bogardus  had  conveyed  by  deed,  dated 
5th  August,  1834,  purporting,  for  the  considera- 
tion of  £1,050,  "to  grant,  sell  and  convey"  to 
Underbill  all!  Bogardus's  "right  and  interest" 
to  the  land  in  dispute;  "to  have  and  to  hold 
the  same,  unto  the  said  Underbill,  his  heira 
and  assigns  forever." 

The  defendants,  moreover,  proved  that  Un- 
derbill paid  the  purchase  money  for  the  land, 
and  took  out  the  patent  in  the  name  of  Bogard- 
us, in  whose  name  the  entry  had  been  made. 

The  plaintiff's  counsel  then  moved  the  court 
to  exclude  from  the  jury  all  the  evidence  given 
by  the  defendants.  This  motion  was  over- 
ruled, and  the  court  instructed  the  jury  that 
the  plaintiff  bad  no  title  to  the  prerai»<'8  claimed 
in  the  declaration.  To  this  instrtiction  plain- 
tiff's counsel  excepted,  and  now  alleges  it  as 
error. 

823 


Digitized  by 


Google 


29-34 


BurBEUE  Cou&T  or  tu£  United  StAtss. 


DEcXttk, 


It  was  contended  that  the  deed  from  ix>- 
gardus  to  Underhill  was  but  an  ordinary  quit- 
claim deed,  conveying  only  such  interest  as  the 
releasor  had  in  the  premises  at  the  time  of  its 
execution;  and  being  without  any  direct  cove- 
nants of  warranty,  or  that  implied  in  the  terms 
"grant,  bargain  and  sell,"  ISogardus  was  not 
estopped  from  evicting  Underbill,  under  his 
legal  title  afterwards  vested  in  him  by  the  pat- 
ent. The  defendants  contended  that  however 
this  might  be  at  common  law,  the  title  acquired 
by  BogarduB  inured  to  the  benefit  of  his  grantee 
by  virtue  of  the  7th  section  of  the  Statute  of 
Illinois,  passed  in  1833,  concerning  conveyances 
of  real  property,  which  is  as  follows;  "If  any 
person  shall  sell  or  convey  to  another  by  deed 
or  conveyance  purporting  to  convey  an  estate 
in  fee  simple  absolute  in  any  tract  of  land  or 
real  estate,  lying  and  being  in  this  State,  not 
then  being  possessed  of  the  legal  title  or 
interest  therem  at  the  time  of  the  sale  of  con- 
veyance, but  after  such  sale  and  conveyance 
the  vendor  shall  become  possessed  of  and  con- 
firmed in  the  les"'  estate  to  the  land  or  real  es- 
tate so  sold  and  conveyed,  it  shall  be  taken  and 
held  in  trust,  and  for  the  use  of  the  grantee  or 
vendee,  and  the  conveyance  aforesaid  shall  be 
3*]  held  and  taken,  and  shall  be  'as  valid  as  if 
the  grantor  or  vendor  had  the  legal  estate  or 
interest  at  the  time  of  sale  or  conveyance." 

Now,  this  case  was  tried  in  the  court  below, 
on  the  8th  of  June,  1840,  and  this  section  of 
the  Act  of  1833  had  been  construed  by  the  Su- 
preme Court  of  Illinois,  as  to  its  application  to 
the  conveyance  in  question,  in  the  case  of 
Frisby  v.  Ballance,  decided  in  that  court  in 
1845,  and  reported  in  2d  Oilman,  141.  It  was 
held  in  that  case  that  the  fee  in  the  premises 
inured  under  the  Statute  to  Underbill  and  his 
assigns.  This  construction  of  the  Statute  was, 
therefore,  a  settled  rule  of  property  at  the  time 
of  the  decision  of  this  case  in  the  court  below, 
which  that  court  was  bound  to  follow;  and 
having  so  decided,  there  was  certainly  no  error 
in  the  decision  at  the  time  it  was  made. 

But  it  is  argued,  that  though  the  decision  of 
the  Circuit  Court  was  in  accordance  with  the 
established  construction  of  the  Statutes  of  Il- 
linois, and  the  rules  of  property  as  then  declared 
by  her  highest  tribunal,  yet  that  it  has  become 
erroneous,  because  of  a  change  of  the  law  since 
that  time,  by  a  decision  of  the  Supreme  Court 
of  the  State  in  1853,  in  the  case  of  Frink  ▼. 
Darst,  14  III.  305;  by  which  the  case  of  Frisby 
v.  Ballance  was  overruled  and  reversed.  It  is 
true  that  the  same  conveyance  and  the  same 
Statute  were  in  question  in  the  last  case,  and 
have  received  a  contrary  construction  to  that 
which  had  governed  such  conveyances  as  a  rule 
of  property  for  more  than  eight  years. 

If  the  judgment  of  the  Circuit  Court  in  this 
case  had  been  given  since  the  last  decision  of 
the  Supreme  Court  of  Illinois,  this  court  might 
have  been  compelled  to  decide  whether  they 
considered  themselves  bound  to  follow  the  last 
decision  of  that  court,  or  at  liberty  to  choose  be- 
tween them.  But,  however  the  latter  decision 
may  have  a  retroactive  effect  upon  the  titles 
held  under  the  deed  in  question,  it  cannot  have 
that  effect  upon  the  decisions  of  the  Circuit 
Court,  and  make  that  erroneous  which  was  not 
•o  when  the  judgment  of  that  court  was  given. 

It  is  therefore  affirmed,  with  costs. 
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•J.  TEMPLE  DOSWELL,  Plff.  in  Er.,  fat 

V. 

ENKIQUE  De  la  LANZO  et  ti. 
(See  S.  C.  20  How.  29-34.) 
Decision  on  motion  for  new  trial,  no  ground  of 
error — adverse  possession,  what  is— 5)y  differ- 
ent persons — title  in  stranger  may  be  shown 
to  defeat  ejectment — survey,  when  valid — er- 
ror in  name  in  patent,  may  be  corrected. 

The  declsloD  of  tbe  court  below  on  a  motloo  (or 
a   new  trial,   which   was   excepted   to,   affords  oa 

8 round  for  a  writ  of  error.  Such  n  motion  Is  ad- 
ressed  to  tbe  discretion  of  the  court  below. 

Possession,  to  be  etfectual,  either  to  prevent  a  re- 
covery or  vest  a  right  under  the  Statute  of  Mmltt- 
tloDB  must  be  in  actual,  continued,  adverse  and  «z- 
cIUBlve  possession  of  tbe  space  of  time  required 
by  the  Statute. 

It  need  not  be  continued  by  the  same  person  ;  but 
when  held  bv  dllTerent  persons,  it  must  I>e  shown 
that  a  privity  existed  between  them. 

In  tbe  action  of  ejectment,  the  defendant  may 
show  a  paramount  outstanding  and  subsistlDf 
title  for  the  same  land  In  a  stranger,  to  defeat  tbt 
plaintiff. 

If  a  deputy-surveyor  make  a  survey,  when  ap- 

[>roved  by  the  surveyor,  It  becomes  tbe  act  of  tbe 
atter,  and  valid. 

The  commissioner  in  Issuing  a  patent,  performs 
a  ministerial  duty,  and  if  it  be  fraudulently  or 
negligently  issued  to  an  improper  person,  tbe  error 
should  be  corrected. 

Argued,  Dec.  22,  1857.    Decided,  Jan.  25,  1858. 

IN  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  .the  District  of  Texas. 

This  was  an  action  of  trespass  brought  in  the 
court  below,  by  the  plaintiff  in  error,  to  try 
tbe  title  to  a  certain  tract  of  land. 

The  trial  in  the  court  below,  resulted  in  a 
verdict  and  judgment  for  the  defendants. 

The  plaintiff  then  sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  W.  G.  Hale,  for  plaintiff  in  error. 

Messrs.  Walter  Merriman  and  Robert  Hughes, 
for  defendants  in  error. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  case  is  brought  before  us  by  a  writ  o( 
error  to  the  Circuit  Court  for  the  District  of 
Texas. 

In  his  petition,  the  plaintiff  claims  two 
leagues  of  land,  worth  $25,000,  in  Nueces  Coun- 
ty, San  Patricio  District,  on  the  Bay  of  Corpus 
Christi,  and  west  of  the  Nueces ;  and  he  alleges 
that  the  defendants,  on  or  about  the  4th  day 
of  October,  1840,  entered  into  the  possession 
of  one  fourth  of  the  above  premises,  and  eject- 
ed the  petitioner,  etc. 

The  defendants  pleaded  the  general  issue, 
and,  by  leave  of  the  court,  filed  an  amended 
answer,  containing  six  pleas  in  bar.  The  first 
plea  alleged  an  adverse  possession  of  more  thaa 
ten  years  by  Enrique  Villareal.  The  second, 
that  he  had  peaceable  and  adverse  possession  for 
more  than  three  years  after  the  right  accrued 
to  the  person  under  whom  the  plaintiff  claims; 
and  that  he  did  not  make  entry  or  commence 
an  action  to  try  title  to  the  land  before  the 
I6th  of  June,  1842;  and  that  after  that  day. 


NoTR. — Requisites  of  adverse  possession- 
notes.  5  I.,  ed.  U.  S.  ,-]08 ;  40  U  ed.  U.  S.  215 ;  M 
L.It.A.  206.  Occiipnncy  necessary  to  constitute  ti- 
vcrse  possession — sec  notes,  0  I*,  ed.  U.  8.  624; 
4  I..H.A.  U41.  What  title  or  Interest  will  support 
the  action  of  ejectment — see  note,  18  L.R.A.  iM. 
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Seniy  L.  Kinney,  being  seised  of  the  land  from 
Villareal,  held  adverse  and  uninterrupted  pos- 
session, without  entry  or  action  by  plaintiff,  up 
to  the  commencement  of  this  suit.  Third,  that 
Villareal,  and  those  claiming  under  him,  held 
adverse  and  peaceable  possession  on  the  17th  of 
March,  1841,  and  up  to  the  commencement  of 
the  action. 

In  the  fourth  plea,  ten  years'  adverse  posses- 
sion was  alleged;  and  in  the  fifth,  an  adverse 
possession  of  three  years.  The  sixth  plea  avers 
that  each  of  the  defendants,  and  those  under 
whom  they  claim,  had  adverse,  peaceable,  and 
SO*]  continuous  possession  "of  the  land  for 
more  than  three  years,  under  color  of  title,  be- 
fore the  commencement  of  the  action. 

Special  demurrers  were  filed  to  these  pleas, 
except  the  sixth,  on  which  issue  was  joined. 
The  demurrers  were  sustained  to  the  first  and 
fourth  pleas,  but  overruled  by  the  court  as  to 
the  third  and  fifth.  The  issues  before  the  jury 
were  upon  the  plea  of  not  guilty,  and  the  sec- 
ond, third,  fifth  and  sixth  pleas  of  prescrip- 
tion. 

On  the  trial  before  the  jury,  two  patents 
issued  by  the  Republic  of  Texas,  dated  the 
10th  of  April,  1819,  to  Levi  Jones,  were  given 
in  evidence  by  the  plaintiff.  One  of  these  pat- 
ents purport^]  to  be  issued  to  Levi  Jones,  as 
assignee  of  Miguel  Basquez,  for  one  league  of 
land  in  the  San  Patricio  District,  survey  No. 

20,  on  the  west  side  of  the  Nueces,  on  Corpus 
Christi  Bay,  by  virtue  of  head  right  certificate 
No.  288. 

The  other  patent  was  issued  to  Levi  Jones, 
assignee  of  Jos6  Ma.  Bargas,  for  a  league  of 
land  in  the  same  district,  known  as  survey  No. 

21,  on  the  west  side  of  Corpus  Christi  Bay,  ad- 
joining survey  No.  20,  by  virtue  of  head  right 
certificate  490. 

To  show  the  position  and  outlines  of  the  two 
leagues  of  land,  the  plaintiff  gave  in  evidence 
a  part  of  Grammonts  map,  duly  certified  by 
the  Land  Office. 

The  plaintiff  also  gave  in  evidence  a  deed  of 
conveyance  of  the  land  by  Levi  Jones  to  him, 
dated  the  2d  of  October,  1840.  It  was  proved 
that  the  town  of  Corpus  Christi  is  included  in 
the  surveys,  and  is  situated  on  the  shore  of  the 
bay.  Felix  A.  Butcher,  a  witness,  came  to 
Corpus  Christi  first  in  the  year  1846.  He 
knows  all  or  most  of  the  defendants  were  in 
possoxsion  of  the  land  at  least  one  year  prior  to 
the  8th  of  October,  1849 ;  and  at  that  time  the 
lots  upon  which  the  defendants  resided  were 
worth  about  $10  each;  now  they  are  worth 
$100  each,  in  the  best  localities.  The  occupants 
have  made  valuable  improvements  on  the  lots. 

The  defendants  then  offered  to  read  certified 
copies  of  two  patents  from  the  record,  issued 
by  the  State  of  Texas  on  the  1 1th  of  July, 
184.'>,  one  to  Kelsey  H.  Douglass,  and  the  other 
to  John  S.  Thorn,  assignee,  etc.,  for  the  land 
claimed  by  plaintiff.  lk>th  of  these  patents  on 
the  record  Iniok  had  written  upon  them  a  mem- 
orandum: "This  patent  canceled,  April  10th, 
1848." 

It  was  proved  that  these  p.itents  had  been  in- 
advertently issued  to  Douglass  and  Thorn, 
when  the  field  notes  of  the  surveys  had  been 
returned  in  the  name  of  Levi  Jones,  assignee, 
etc.  Tlu-y  wi'ie  eaiioeled  on  the  advice  of  the 
Attorncv-Cicncral.  The  plaintiff  objected  to  the 
I  5  fi.  od. 


introduction  of  the  above  copies ;  but  the  objec- 
tion was  overruled,  and  the  papers  admitted. 
'Proof  was  then  made  that  Enrique  [*S1 
Villareal  held  possession  of  a  tract  of  ten 
leagues,  including  the  land  in  controversy,  from 
the  year  1810  down  to  the  year  1839,  claiming 
it  from  1810  to  1831  under  a  title  from  the 
Spanish  Government;  that  in  1839  Henry  L. 
Kinney  succeeded  Villareal  in  possession,  but 
the  deed  for  the  land  was  not  made  to  him  un- 
til the  following  year;  that  Villareal  was  a  na- 
tive of  Mexico,  and  at  the  time  of  the  grant  to 
him  by  the  State  of  Tamaulipas  was  a  citizen 
of  that  State,  and  held  a  commission  in  the  ar- 
my. The  grant  was  alleged  to  have  been  lost, 
and  the  court  held  it  could  not  be  proved  by 
parol;  but  documentary  and  parol  proof  were 
admitted  to  show  the  boundaries  claimed  and 
the  possession  of  Villareal.  A  great  number  of 
facts  were  proved,  historical  and  otherwise,  in 
regard  to  tnis  claim,  which  it  is  unnecessary 
here  to  state. 

Objection  to  this  part  of  the  defense  was 
made,  but  overruled,  and  the  evidence  was  ad- 
mitted. 

The  plaintiff  then  requested  the  court  to  give 
the  jury  twenty-one  instructions,  principally  in 
relation  to  the  title  of  Villareal ;  which  go  into 
details  of  great  length,  but  which,  from  the 
view  we  have  taken  of  the  case,  it  is  not  neces- 
sary to  repeat. 

The  court  refused  to  give  any  of  the  instruc- 
tions requested  by  the  plaintiff,  but  charged 
the  jury,  "that  the  plaintiff  must  recover  on 
the  strength  of  his  own  title,  not  on  the  weak- 
ness of  his  adversary's;  that  if  the  surveys 
fin  which  the  patents  in  evidence  were  issued 
were  void  when  made,  the  plaintiff  can  claim 
no  title  to  land  under  such  patents;  that  if  the 
surveys  were  made  west  of  the  Nueces  River, 
on  Corpus  Christi  Bay,  prior  to  the  24th  of 
May,  1838,  by  the  Deputy-Surveyor  of  San 
Patricio  County,  they  were  void,  because  San 
Patricio  County  did  not,  at  that  time,  extend 
west  of  the  River  Nueces;  and  the  approval  of 
the  County-Surveyor.  Buchanan,  even  if  given 
after  the  24th  of  May,  1838,  relates  back  in 
point  of  time  to  the  date  of  the  surveys  by  his 
deputy,  but  does  not  have  the  effect  of  making 
good  the  surveys,  if  at  the  time  they  were  made 
by  the  Deputy-Surveyor  they  were  out  of  the 
limits  of  the  county;  that  if  Villareal  had  ac- 
quired a  title  to  the  land,  under  the  Govern- 
ment of  Spain  or  Mexico,  before  his  death,  and 
if  he  died  an  alien  enemy  to  the  Republic  of  ' 
Texas  in  184S,  leaving  only  alien  enemies  as  ' 
his  heirs,  still  his  title  to  the  land  in  contro- 
versy did  not  escheat  to  the  Republic,  and  con- 
sequently could  not  pass  by  the  subsequent 
patents  issued  by  the  Republic  or  State;  that 
as  these  instructions  are  suincicnt  for  the  de- 
cision of  the  case,  the  court  refused  the  in- 
structions asked  by  the  plaintiff.  Exceptions 
were  taken  by  the  plaintiff,  as  well  to  the 
'instructions  asked  by  him  and  refused,  [*32 
as  to  those  given  against  him,  on  the  prayers 
of  the  defendants. 

The  decision  of  the  court  on  a  motion  for  a 
new  trial,  which  was  expected  to,  affords  no 
ground  for  a  writ  of  err€>r.  Nucli  n  nintion  is 
addressed  to  the  sound  dificrotinii  of  the  court, 
on  a  consideration  of  the  evidence  before  tin 
jury;  and  this  court  can  no  more  cunlnd  lliat 
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discretion  than  wnen  it  ia  exercised  by  the  Cir- 
cuit Court,  in  granting  continuances  or  amend- 
ments of  the  pleadings. 

As  to  the  pleas  which  set  up  the  claim  and 
possession  of  Villareal,  as  a  bar,  under  the 
Statute  of  Limitations,  to  the  plaintiiTs  action, 
it  does  not  appuar  from  the  evidence  that  the 
defendants  are  in  any  way  connected  with  that 
title.  There  is  nothing  in  tlie  facts  of  thu  case 
which  conduce  to  show  an  entry  under  it  by 
the  defendants,  or  that  they  entered  under  any 
claim  of  title.  It  is  proved  by  one  witness, 
that  a  part  of  the  defendants,  if  not  all  of  them, 
were  in  possession  of  the  premises  they  now 
occupy,  at  least  one  year  prior  to  the  8th  of 
October,  1840.  On  the  3d  of  that  month  and 
year,  the  seisin  of  the  plaintiff  is  stated  in  his 

Setition.  From  this,  it  would  appear  that  the 
efendants'  possession  was  prior  to  the  seisin 
of  the  plaintiff;  so  that,  in  regard  to  him,  they 
cannot  be  considered  as  liaving  ejected  him  by 
their  entry,  his  legal  title  not  having  then  ac- 
crued. But  if  the  defendants  entered  with- 
out claim  of  title,  which  must  be  presumed,  as 
they  have  shown  no  title,  they  became  trespass-' 
era  on  the  premises  of  the  plaintiff  after  bis 
title  accrued. 

Villareal  died  in  1844  or  1845.  It  is  con- 
tended that  lie  retained  possession  of  the  prem- 
ises up  to  1830,  and  that  Kinney  took  posses- 
sion in  that  year  under  him,  and  continued  in 
the  possession  until  the  cominencement  of  this 
action.  This  possession  is  controverted  by  the 
plaintiff,  on  evidence  that  Kinney's  residence 
was  in  another  county,  and  that  be  was  only 
occasionally  at  Corpus  Christi ;  but,  if  his  pos- 
session be  admitted  as  asserted,  it  is  not  per- 
ceived how  it  could  inure  to  the  benefit  of  the 
defendants  under  the  Statute  of  Limitations, 
as  Kinney  is  not  a  defendant,  and  they  show 
no  privity  with  his  title.  Possession,  to  be 
effectual,  either  to  prevent  a  recovery  or  vest 
a  right  under  the  Statute  of  Limitations,  must 
be  an  actual  possession,  attended  with  a  mani- 
fest intention  to  hold  and  continue  it.  It  must 
be,  in  the  language  of  the  authorities,  an  act- 
ual, continued,  adverse  and  exclusive  posses- 
sion for  the  space  of  time  required  by  the  Stat- 
ute. It  need  not  be  continued  by  the  same 
person;  but  when  held  by  different  persons,  it 
must  be  shown  that  a  privity  existed  between 
them.  Wheeler  v.  Moody,  0  Tex.  372. 
SS*]  *In  the  action  of  ejectment,  the  defendant 
may  show  a  paramount  outstanding  and  sub- 
sisting title  for  the  same  land  in  a  stranger,  to 
defeat  the  plaintiff;  and  the  rule  of  evidence  is 
the  same  in  this  action,  although  it  is  prose- 
cuted under  the  forms  adopted  by  Texas.  A 
large  portion  of  the  evidence  in  the  record, 
and  many  of  the  authorities  cited  in  the  Cir- 
cuit Court,  were  to  show  an  older  and  para- 
mount title  to  the  same  land,  under  the  Mexi- 
can Government,  by  Villareal,  and  Kinney, 
his  assignee;  but  as  there  are  other  points  on 
which  the  case  may  be  decided,  the  court  will 
not  consider  the  validity  of  that  title. 

The  court  instructed  the  jury,  that  if  the  sur- 
veys were  made  west  of  the  Nueces  River,  on 
Corpus  Christi  Bay,  prior  to  the  2-tth  of  Afny, 
1838,  by  the  Deputy-Surveyor  of  San  Patricio 
County,  they  were  void,  bocnusc  San  Patricio 
did  not  at  that  time  extend  west  of  the  River 
Nueces;  and  the  approval  of  the  County  Sur- 
926 


veyor,  Buchanan,  even  if  given  after  the  24tli 
of  May,  1838,  does  not  make  them  valid. 

It  was  held  in  Linn  v.  Scott,  3  Tex.  67,  that 
a  survey  made  by  a  surveyor  of  any  other 
county  than  that  in  which  the  land  lie*,  is  a 
nullity.  But,  in  Horton  t.  Pace,  9  Tex.  81, 
the  court  say,  "We  do  not  question  the  li^t 
of  a  surveyor  to  adopt  a  previous  survey  he 
thinks  correct;  but  we  do  not  admit  it  was  the 
duty  of  the  court  to  oblige  him  to  adopt  one 
shown  to  be  incorrect."  And  in  Warren  t. 
Shuman,  S  Tex.  441,  it  is  said  a  survey,  when- 
soever made,  if  supported  by  a  recommended 
certificate,  is,  in  contemplation  of  law,  valid; 
if  otherwise,  it  is  without  legal  foundation.  In 
Lake  v.  Wafer,  10  Tex.,  the  court  held,  "A 
survey  made  in  1841  without  certificate,  and 
applied  to  the  certificate  of  1844,  constitutes 
no  Qbj^ctiqn  to  the  validity  of  the  patent."  If 
a  Deputy-Surveyor  make  a  survey  for  himself, 
on  a  certificate  belonging  to  himself,  when  ap- 
proved by  the  District-Surveyor,  it  becomen 
the  act  of  the  latter,  and  was  so  far  valid. 
Howard  v.  Perry,  7  Tex.  260. 

Under  these  decisions,  the  Circuit  Court  erred 
in  giving  the  above  instruction.  If  the  surreys 
were  void  when  made  west  of  the  Nueces,  as 
being  without  the  limits  of  San  Patricio  County, 
they  were  made  valid  by  the  subsequent  ap- 
proval of  the  County  Surveyor,  after  the  coun- 
ty limits   were  extended   west  of  that  rlTcr. 

The  cancellation  of  the  patent  stated  by  the 
acting  Commissioner  of  the  Land  Office,  by  the 
advice   of  the   Attorney-General,   was  proper. 

The  Commissioner,  in  issuing  a  patent,  per- 
forms a  ministerial  duty,  and  if  it  be  frandn- 
.lently  or  negligently  issued  to  an  improp- 
er person,  tne  error  should  be  corrected. 
'The  devestiture  of  the  title  by  the  Got-  [*S4 
emment  can  only  be  accomplished  in  the  mode 
authorized  by  law. 

It  is  desirable  that  points  of  exceptions  and 
instructions  asked  from  the  court  to  the  jarj 
should  be  as  few  and  as  concisely  expressed  as 
may  be  consistent  with  the  interests  of  the  re- 
spective parties. 

The  judgment  of  the  Circuit  Court  is  reversed, 
and  the  cause  remanded  for  further  proceedings. 


ISAAC  BROWN,  Appt, 

V. 

JOSEPH  P.  SHANNON  et  aL 

(See  S.  C.  20  How.  55-S8.) 

Jurisdiction,  court  has  for  infringement  of  pat- 
ent, although  amount  is  less  than  $3,000, 
but  not  for  violation  of  contract  and  injunc- 
tion unless  amount  is  over  $2,000— «moant 
estimated  not  by  penalty  of  injunction  bond, 
but  by  sum  claimed  in  bill. 

While  this  court  can  exercise  no  appellate  power 
In  a  case  nrlslOK  under  contracts  unless  tbesmennt 
or  value  of  the  matter  In  controvers;  exceeds  $2,- 
OUU,  It  may  yet  lawfully  exercise  its  appellate  jor- 


NoTK. — JorlKdlrtliin  of  U.  8.  Supreme  Conrt  de- 
pendent on  amonnt.  Interest  cannot  bo  added  to 
Klve  Jiirlsdictiun.  How  vnliie  of  lliln>r  demanded 
mny  be  sliown.  Wluat  raR'«  rcvlewnt'e  without 
rrinii-il  lo  snn  In  coiilrurpr^y.  ijue  oule  to  Gordon 
V.  OvdcD.  7  L.  cd.  U.  it.  VM. 
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Isdlctlon  where  a  far  less  imount  Is  in  dispute.  If 
the  party  is  proceeding  either  at  law  or  In  eauity 
for  the  lufrlnKemint  of  a  patent  right  to  whlrh  he 
claims  to  be  entitled. 

Where,  to  prevent  the  fraudulent  Tlolatloo  of  a 
contract,  the  complaluaots  seek  the  nid  oC  the  court 
and  ask  (or  an  lujunctlon,  and  It  la  a  proceeding 
founded  on  a  contract  between  the  parties,  tliix 
court  has  no  appellnte  power,  unless  the  matter  in 
controveray  Is  of  the  value  of  more  than  $2,000. 

The  value  miiy  uot  be  estimated  by  referring  to 
the  penalty  of  the  bond  taken  In  Circuit  Court 
when  the  Injunction  was  grunted. 

The  sum  mentioned  In  the  bill,  and  for  which  the 
privilege  to  use  patent  In  question  was  sold  by 
the  appellant,  must,  therefore,  be  taken  as  the  true 
value  of  the  matter  In  controversy  ;  and  lielng  lesa 
than  $2,000,  the  appeal  must  be  dismissed  for  want 
of  Jurisdiction  in  this  court. 

Argued  Jan.  6,  1858.        Decided  Jan.  26,  1858. 

rpIIE  bill  in  this  case  was  filed  in  4he  Circuit 
X  Court  of  the  United  States  for  the  District 
of  Maryland,  by  the  appellees,  to  restrain  the 
defendant  by  injunction  from  using  a  certain 
patented  invention. 

The  court  below  entered  a  decree  granting 
the  injunction  prayed  for.  From  that  decree 
this  appeal  was  taken. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  Wm.  Schley,  for  appellant: 

The  bill  is  multifarious.  The  complainants, 
according  to  the  statement  of  the  bill,  have 
several,  but  separate  rights.  They  cannot  unite 
their  complaints  in  one  suit,  unless  it  be  a  rule 
of  equity  pleading,  that  parties,  who  have  sev- 
eral and  distinct  rights,  can  unite  in  one  bill, 
■when  the  act  of  another  party  violates  at  the 
same  time  several  and  separate  rights  of  all  the 
complainants.  There  is  no  such  rule  of  plead- 
ing in  equity. 

Story  Eq.  PI.  sec.  271,  279,  530;  Harrison  ▼. 
Hogg,  2  Ves.  Jr.  323;  Campbell  v.  Mackay,  1 
Myl.  &  C.  618;  Boyd  v.  Hoyt,  6  Paige,  65;  Yea- 
ton  V.  Lenox,  8  Pet.  123. 

Messrs.  Charles  J.  M.  Owion  and  John  H.  B. 
Latrobe,  for  appellees. 

Mr.  Chief  Justice  Taney  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  the  decree  of  the  Cir- 
cuit Court  for  the  District  of  Maryland. 

The  bill  was  filed  by  Joseph  P.  Shannon  &, 
Co.,  Gelston  &  Matthews,  Lapouraille  &  Maugh- 
lin,  and  Grifllss  &  Cate,  who  composed  four 
ditTerent  partnership  firms  in  the  City  of  Bal- 
timore, separately  engaged  in  the  business  of 
planing,  who  all  joined  in  the  bill  of  com- 
plaint against  Brown,  the  appellant,  praying 
that  he  might  be  enjoined  from  the  use  of  cer- 
tain planing  machines,  mentioned  in  the  bil, 
in  the  City  of  Baltimore.  Upon  the  hearing,  a 
perpetual  injunction  was  granted  accordingly, 
and  from  that  decree  this  appeal  was  taken. 

From  the  manner  in  which  the  bill  is  framed, 
50*]  there  is  some  'difficulty  in  determining 
whether  the  complainants  are  seeking  the  aid 
of  this  court  to  prohibit  the  infringement  of  a 
patent-right  assigned  to  them,  or  to  enforce 
the  specific  execution  of  two  contracts  with  the 
appellant,  exhibited  with  the  bill;  for  the  right 
claimed  under  the  patent  and  the  right  claimed 
under  the  contracts  are  so  mingled  together  in 
the  statements  and  allegations  of  the  com- 
plainants, as  to  leave  some  doubt  upon  that 
IS  li.  ed. 


iwint.  And  the  first  question,  therefore,  for 
this  court  to  determine,  is,  upon  which  of  thesa 
two  grounds  does  the  bill  seek  for  relief  T  The 
jurisdiction  of  the  Circuit  Court  in  the  one  caM 
is  materially  ditTerent  from  its  jurisdiction  in 
the  other;  and  while  this  court  can  exercise  no 
appellate  power  in  a  case  arising  under  con- 
tracts like  those  exhibited,  unless  the  amount 
or  value  of  the  matter  in  controversy  exceeds 
$2,000,  and  may  yet  lawfully  exercise  its  ap- 
pellate jurisdiction  when  a  far  less  amount  la 
in  dispute,  if  the  party  is  proceeding  either  at 
law  or  in  equity  for  the  infringement  of  a  pat- 
ent-right to  which  he  claims  to  be  entitled. 
Upon  looking,  however,  carefully  into  the  bill, 
we  think  it  must  be  regarded  and  treated  as  a 
proceeding  to  enforce  the  specific  execution  of 
the  contracts  referred  to,  and  not  as  one  to  pro- 
tect the  complainants  in  the  exclusive  enjoyment 
of  a  patent-right.  It  states  that  three  of 
the  partnership  firms  named  as  complainants — 
that  is  to  say,  Joseph  P.  Shannon  &,  Co.,  Gel- 
ston &  l^tthews,  and  Lapouraille  &  Maughlin, 
were,  by  regular  assignments,  entitled  to  the 
exclusive  use  of  Woodworth's  planing  machine 
in  the  State  of  Maryland,  east  of  the  Blue 
Bidge.  That  the  appellant  had  used  these  ma- 
chines in  the  City  of  Baltimore,  without  any 
right  derived  from  the  patentee,  and  that,  in 
consequence  of  this  infringement  of  their  rights, 
various  suits  and  controversies  had  taken  place 
between  them  and  Brown,  who  claimed  the 
right  to  use  the  machines  in  question,  as  the  as- 
'signee  of  a  patent  of  Emmons.  The  bill  then 
proceeds  to  state,  that  in  order  to  put  an  end  to 
these  controversies  and  suits,  these  appellee* 
and  the  appellant  entered  into  the  contract  of 
the  U)th  of  January,  1853,  which  is  exhibited 
with  the  hill. 

By  this  contract,  the  portion  of  the  appellees 
of  which  we  are  now  speaking,  and  the  appel- 
lant, agreed  that  each  of  the  said  three  part- 
nership firms  and  the  appellant  should  have  the 
right  to  use  the  Woodworth  patent  at  one  es- 
tablishment, anywhere  within  the  territorial 
limits  above  mentioned,  not  exceeding  five  ma- 
chines at  such  establishment;  and  that  each  of 
the  said  parties  sliould  also  have  the  right  to 
use  Emmons'  patent. 

'There  are  other  stipulations  in  this  [*57 
agreement  which  it  is  not  material  to  state  for 
the  purposes  of  this  opinion. 

The  bill  further  states  that  Brown  after- 
wards, on  the  15th  of  June,  1853,  assigned  to 
Griniss  &  Cate,  the  other  complainant,  all  his 
right  to  use  the  Woodworth  patent,  which  right 
he  had  derived  from  the  contract  before  men- 
tioned; and  also  the  ri^ht  to  use  the  Emmons 
patent,  the  right  to  which  he  had  derived  from 
the  administrator  of  Emmons.  This  contract 
states  that  the  assignment  was  made  in  consid- 
eration of  $1,500  paid  the  appellant  by  GrifBaa 
&  Cate.  And  the  complainants  allege  that  after 
this  assignment  Brown  continued  to  use  the 
said  five  machines  in  his  establishment  in  Balti- 
more, although  he  had  no  right  to  do  so,  as  they 
were  all  Woodworth's  planing  machines,  and 
that  he  is  not  only  a  wrong-doer  in  using  a  pat- 
ented invention  without  a  license,  and  as  such 
liable  to  be  restrained  by  a  court  of  equity,  but 
tlint  such  use  is  a  fraud  upon  the  parties  to 
e.ich  of  the  two  contracts  into  which  be  had 
entered,  as  above  stated.  That  the  object  of  tlM 
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contract  of  January  19,  1863,  was  to  restrain 
the  use  of  the  Woodworth  machine  and  the  Em- 
mons machine,  so  far  ns  that  right  was  to  be 
used,  to  four  establishments  in  the  City  of  Bal- 
timore, with  the  limited  niunber  of  machines 
in  each;  and  that  the  use  of  them  by  Brown, 
after  he  had  substituted  Griffiss  &,  Gate  in  his 
place,  was  a  fraud  upon  this  contract,  from  the 
binding  operation  of  which  he  could  not  with- 
draw himself  and  a  fraud  also  upon  his  con- 
tract with  Griffiss  &  Gate.  And  the  gravamen 
of  the  bill  and  the  ground  upon  which  relief  is 
sought  is  summed  up  in  the  paragraph  imme- 
diately preceding  the  prayer  for  relief,  in  the 
following  words: 

"And  your  orators  are  further  advised,  that 
the  misconduct  of  the  said  Brown  in  the  prem- 
ises is  a  fraud  upon  the  parties  to  the  agree- 
ment of  the  10th  of  January,  1853,  as  well  as 
upon  the  parties  to  the  agreement  of  the  15th 
of  June,  1853,  which  it  is  the  peculiar  province 
of  a  court  of  equity  to  restrain." 

It  is  to  prevent  the  fraudulent  violation  of 
these  contracts,  therefore,  that  the  complain- 
ants seek  the  aid  of  the  court,  and  ask  for  an 
injunction;  and  it  being  a  proceeding  founded 
on  a  contract  between  the  parties,  this  court 
has  no  appellate  power,  unices  the  matter  in 
controversy  is  of  the  value  of  more  than  $2,000. 
Now,  the  matter  in  controversy  is  the  right  of 
the  appellants  to  tise  these  five  machines  while 
the  Woodworth  patent  continued — that  is,  until 
the  29th  of  December,  1850. 

But  it  appears  by  the  record  that  Brown  sold 
68*]  this  right  to  •Griffiss  &  Gate  for  $1,500. 
He  admits,  in  his  answer  that  he  sold  and  as- 
signed it  for  that  sum;  nor  does  he  suggest  that 
it  was  worth  more.  The  establishment  of  Grif- 
fiss &,  Gate,  like  that  of  the  appellant,  was  in 
the  Gity  of  Baltimore.  And  if  $l,iiO0  was  the 
just  value  of  the  right  in  controversy  on  the 
15th  of  June,  1853,  there  is  no  reason  for  sup- 
posing that  it  was  more  on  the  lOth  of 
October  in  that  year,  when  this  bill  was  filed, 
or  at  any  time  since;  on  the  contrary,  the  pe- 
riod for  the  duration  of  the  right  under  the 
contract  was  daily  diminishing  as  the  termina- 
tion of  the  patent  was  approaching,  and  a 
diminution  on  the  value  of  the  right  would  be 
a  natural  and  necessary  consequence.  It  is  evi- 
dent, therefore,  that  the  value  of  the  matter 
in  controversy  is  not  sufficient  to  give  appellate 
jurisdiction  to  this  court. 

It  has,  however,  been  suggested  in  the  argu- 
ment at  the  bur,  that  the  value  may  be  esti- 
mated by  referring  to  the  penalty  of  the  bond 
taken  by  the  Gircuit  Court  when  the  injunction 
was  granted.  But  this  rule  would  be  entirely 
too  vague  and  uncertain  for  judicial  purposes. 
It  is  the  practice  of  all  courts,  in  taking  bonds 
of  this  deitcription.  to  prescribe  a  penalty  more 
than  enough  to  cover  all  possible  damages 
which  the  ren|>ondent  may  sustain  by  reason 
of  the  injunction.  There  was  nothing  before 
the  Circuit  Court  when  the  penalty  in  this  case 
was  prescribed,  but  the  hill  of  the  complain- 
ants. And  although  the  bill  disclosed  a  contro- 
versy where  the  matter  in  dispute  was  worth  in 
the  market  but  $1,500;  yet,  when  the  answer 
eame  in,  and  testimony  was  taken,  it  might 
•how  that  the  matter  in  dispute  was  of  far 
greater  value.  The  court  could  not  foresee 
whether  this  would  be  the  case  or  not,  and 


hence  the  necessity  and  propriety  uf  prescrib- 
ing a  penalty  that  would  cover  all  possible  con- 
tingencies. The  respondent,  however,  as  we 
have  said,  admits  that  he  sold  the  privilege  now 
in  dispute  for  the  sum  mentioned  in  the  bill, 
and  does  not  aay  that  it  was  worth  more,  or 
was  of  greater  value  in  his  hands  titan  in  those 
of  Grifliss  &  Gate.  The  sum  mntioned  in  the 
bill,  and  fur  which  the  privilege  in  question 
was  sold  by  the  appellant,  miut,  therefore,  be 
taken  as  the  true  value  of  the  matter  in  con- 
troversy; and  being  lees  than  $2,000,  whatever 
errors  may  be  apparent  in  the  proceedings  and 
decree  of  the  court  below,  we  have  yet  no  pow- 
er under  the  Act  of  Congress  to  revise  and  cor- 
rect them,  and  the  appeal  must  be  dismissed 
for  want  of  jurisdiction  in  this  court. 


•THE  UNITED  STATES,  Appellants,  [5t 

V. 

HENRY  CAMBUSTON. 

(See  S.  C.  20  How.  59-65.) 

Habitual  grants,  and  mode  thereof,  hy  Mexi- 
can Governors,  presumptive  evidence  of  pow- 
er and  compliance  with  forms — but  not  Mnce 
Act  of  1824 — ^these  Acts  prescribe  the  power 
and  mode — except  as  modified  by  usage,  equi- 
ty and  decisions — case  not  sufficient  to  lui- 
tain  grant — new  evidence. 

The  fact  of  tlie  Iiabltual  grant  of  lands  by  Hell- 
can  CJovernors  of  the  Territory  of  California  to 
settlers,  and  also  the  customary  mode  adopted  la 
mailing  grants,  furnish  presumptive  eridenn 
both  of  the  exiRtonoe  of  the  power  and  of  a  com- 
pliance with  the  forma  of  law  In  the  eieciition. 
But  no  such  presumptions  are  necessary  or  admis- 
sible In  reupect  to  Mexican  titles  granted  (ince 
the  Act  of  IStb  of  AugUHt  1824,  and  the  rtgula- 
tlons  of  21  St  Noveralwr,  isas. 
The  court  must  look  to  these  laws  for  both  tke 
power  to  m.nke  the  grant,  and  for  the  mode  and 
manner  of  Its  exercise ;  and  they  are  to  be  substno- 
tlally  complied  with,  except  so  far  as  modified 
by  the  usiigea  and  customs  of  the  government  un- 
der which  the  titles  are  derived,  the  principles  of 
equity,  and  the  decisions  of  this  court. 

The  case  in  the  court  below  was  too  defective  to 
have  warranted  a  rontlrmatlon  of  the  title  to  the 
claimant,  as  it  was  unsupported  by  the  evidence; 
and  for  aught  that  appears  in  the  proofs,  the  al- 
leged grant  has  ne\'er  been  recorded. 

It  is  very  ditnrult  to  resist  a  suspicion  as  to  the 
bona  fldes  of  the  grant  in  question.  It  Is  a  pare 
donation.  It  Is  unaccompanied  with  the  forms 
and  usages  always  observed  In  disposing  of  the 
public  lands. 

If  the  objections  bere  stated  had  lieen  made  at 
the  proper  time,  before  either  of  the  tribunals,  It 
may  have  been  In  claimant's  power  to  liave  re- 
moved tbem,  by  tbe  Introduction  of  further  evidence. 

Argued  Jan.  7,  1858.         Decided  Jan.  25, 1858. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Cal- 
ifornia. 

This  case  arose  upon  a  petition  filed  with  the 
land  commissioners  by  the  appellee,  askinB 
a  confirmation  to  him  of  a  certain  tract  of  land 
in  California. 

The  Land  Commissioners  having  entered  a 
decree  in  favor  of  the  claimant,  the  eise  was 
taken  to  the  District  Court  of  the  United  States 
for  the  Nortliem  District  of  California,  where 
the  said  decree  was  aflirmed.  The  ease  is  now 
here  on  appeal. 

A  further  appeal  appears  in  the  statement  of 
the  court. 

SO  How. 
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Mr.  J.  S.  Mack,  Atty-Genl.,  for  the  appel- 
lants: 

I.  Aggtiining  the  paper  on  which  the  claim  it 
based  to  be  genuine,  it  is  nevertheless  void  and 
worthless  for  want  of  a  petition  and  inquiry. 

The  written  law  requires  a  petition,  and  upon 
that  petition  an  inquiry.  The  power  of  mak- 
ing a  grant  is  not  given,  except  under  these 
conditions. 

See  the  Decree  of  1824  and  Begulations  of 
1828. 

In  Reading's  case,  18  How.  1,  and  in  Arguel- 
Id's  case,  18  flow.  543,  the  Regulations  of  1828 
are  referred  to  in  such  a  way  as  to  indicate  the 
opinion,  that  a  compliance  with  the  second  and 
third  regulations  is  indispensable  to  the  validity 
of  the  grant.  It  is  true,  however,  that  the  very 
point  has  never  been  directly  decided. 

II.  The  grant  is  inoperative,  for  want  of  evi- 
dence that  it  was  delivered  while  the  governor 
had  power  to  make  it. 

III.  The  grant  is  fraudulent,  fictitious,  and 
simulated. 

The  circunistantial  evidence  which  proves  this 
title  to  be  a  fabrication,  is  irresistible — suf- 
ficient to  convict  the  best  citizen  of  the  worst 
crime. 

Messrs.  J.  Mason  Campbell,  V.  E.  Howard 
and  £.  L.  Goold,  for  appellee: 

In  support  of  the  decree  below,  the  appellee 
respectfully  insists: 

1.  That  the  grant  itself  is  evidence,  as  of  the 
power  of  Pico  to  make  it,  so  also  of  the  observ- 
ance by  him  of  all  the  necessary  preliminaries, 
and  that  there  is  no  proof  to  the  contrary. 

U.  S.  V.  Peralta,  19  How.  347;  U.  S.  v.  Ar- 
redondo.  6  Pet.  729,  731;  Delassue  v.  U.  S.  9 
Pet.  134;  Minter  v.  Crommelin,  18  How.  88; 
Bagnell  v.  Broderiek.  13  Pet.  448. 

2.  That  the  possession  of  the  grant,  is  evi- 
dence of  its  delivery  to  the  grantee  by  Pico,  and 
the  presumption  of  law  is,  that  such  delivery 
was  made  when  it  might  be  lawfully,  and  that 
there  is  no  evidence  to  the  contrary. 

3.  That  the  absence  of  approval  by  the  De- 
partmental Assembly,  or  of  a  survey,  etc.,  will 
not  defeat  the  grant. 

Fremont  v.  U.  8.  17  How.  560;  U.  8.  t. 
Reading,  18  How.  7;  U.  S.  v.  Cervantes,  18  How. 
653;  U.  S.  V.  Vaca,  18  How.  666;  U.  8.  v.  Lar- 
Icia,  18  How.  663. 

4.  As  no  allegation  of  fraud  was  made, 
either  before  the  Commissioners  or  before  the 
District  Court,  it  cannot  be  entertained  in  this 
court,  though  if  entertained  the  circumstances 
of  the  case  conclusively  show  the  fairness  of 
the  transaction. 

U.  S.  T.  Larkin,  18  How.  657. 

Mr.  Justice  Nelson,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  frtrni  a  decree  of  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
em  District  of  California,  affirming  a  decree  of 
the  Land  Commissioners. 

riie  claimant  below  gave  in  evidence  the  fol- 
lowing document,  purporting  to  be  a  grant  of 
a  large  tract  of  land  on  the  upper  waters  of 
the  Sacramento  River,  from  a  Moxicim  (Jovem- 
or  of  California,  diitid  2M  May,  1846: 

Pio  Pico,  Constitutional  Governor  of  the  De- 
partment of  California: 

Whereas,  Mr.  Henry  Cambuston  has  peti- 
ISX.  ed. 


tioned,  for  his  own  personal  advantage,  for  a 
tract  of  unoccupied  land  in  the  valley  of  the 
Sacramento,  joining  on  the  north  to  Antonio 
Oslo,  on  the  south  Mr.  Sutter,  on  the  east  Mr. 
Flugge,  and  on  the  southwest  the  River  Sacra- 
mento—the investigations  being  previously 
made  according  to  the  custom,  and  in  con- 
formity with  the  law  of  the  18th  of  August, 
1824,  and  the  regulations  of  the  21st  of  Novem- 
ber, 1828 — in  virtue  of  the  powers  which  have 
been  conferred  on  me,  in  the  name  of  the  Mexi- 
can nation,  I  grant  the  tract  of  land  expressed, 
lying  out  of  the  boundaries  of  the  before-men- 
tioned landholders,  declaring  it  his  estate  by 
the  present  letters,  provided  it  shall  be  ap- 
proved by  the  extreme  Departmental  Assembly, 
and  under  the  following  conditions: 

*lst.  He  may,  without  prejudice  to  the  [•«! 
crossings,  roads,  or  attendances,  fence  it,  enjoy- 
ing it  freely  and  excliuively,  devoting  it  to  any 
use  or  cultivation,  as  best  may  suit  his  con- 
venience. 

2d.  When  the  title  shall  be  confirmed,  he  shall 
demand  of  the  respective  judge  judicial  possea- 
sion  of  it,  by  virtue  of  this  dispatch,  by  which 
the  boundaries  shall  be  designated  with  the 
necessary  landmarks. 

3d.  The  claim  of  land,  for  which  this  grant  is 
made,  has  an  area  of  eleven  square  leagues  of 
pasture,  if  there  is  that  outside  of  the  prop- 
erty of  the  others,  whose  boundaries  are  to  be 
respected;  and  if  there  should  not  be,  the 
grantee  shall  be  satisfied  with  that  which  re- 
mains. 

The  judge  who  gives  possession  shall  cause 
it  to  be  surveyed  according  to  the  Ordinance, 
leaving  the  residue  for  the  convenient  uses  of 
the  nation. 

Consequently,  I  command  that  he  hold  the 
present  title  as  true  and  valid. 

It  shall  be  recorded  in  the  respective  book, 
and  be  delivered  to  the  party  interested,  for 
his  security  and  other  uses. 

Civen  in  the  City  of  Los  Angeles,  on  the 
common  paper,  for  want  of  sealed,  on  this  23d 
day  of  May,  1846. 

(Signed)  Pio  Pico. 

(Signed)  Jose  Matias  Moreno. 

This  document  was  deposited,  by  the  claim- 
ant, with  Edward  Canbey,  Assistant  Adjutant- 
General  of  the  Army  of  the  United  States,  on 
the  10th  July,  1850,  who  at  that  time  had 
charge  at  Monterey  of  the  Government 
archives.  Those  archives  have  since  been 
transferred  to  the  office  of  the  Surveyor  Gen- 
eral, kept  at  San  Francisco.  There  is  no  evi- 
dence in  the  case  that  it  was  ever  seen  in  or 
out  of  the  possession  of  the  claimant,  from  its 
date  (23d  May,  1846)  down  to  the  time  of 
depositing  it,  as  above  mentioned,  except  that 
derived  from  one  witness,  who  appears  to  have 
been  interested  in  tlie  grant,  and  whose  testi- 
mony, therefore,  must  be  laid  out  of  the  ease. 
Although  the  document  in  terms  directs  that 
it  shall  lie  recorded  in  the  proper  book  of 
records,  no  record  of  the  same  was  given  in  evi- 
dence, nor  its  absence  accounted  for.  It  recites, 
in  the  usual  way,  that  the  claimant  had  pre- 
sented to  the  Governor  a  petition  for  a  grant  of 
the  land,  and  also  that  the  customary  exami- 
nations hod  been  made  into  the  circumstances 
and  fitness  of  making  the  grant  to  the  petition- 
er.   No  petition  was  produced  at  the  trial,  nor 
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•ay  report  by  any  officer  as  to  the  reasons  and 
propriety  of  conceding  the  tract  asKt^u  for,  nor 
any  evidence  accounting  for  the  non-production 
of  either. 

69*]  'The  case  stands,  so  far  as  the  claim  of 
title  is  concerned,  upon  the  naked  document 
itself,  purporting  to  be  a  donation  of  the  eleven 
square  leagues  of  land,  together  with  evidence 
tending  to  establish  its  genuineness,  and  slight 
proof  in  respect  to  the  possession  of  the  tract. 

The  original  document  was  not  produced 
either  before  the  Commissioners  or  the  District 
Court,  and  the  only  proof  of  its  genuineness 
was  the  testimony  of  two  witnesses  who  had 
•een  the  signatures  of  Governor  Pico  and  the 
Secretary,  Moreno,  on  file  at  the  Surveyor-Gen- 
eral's office.  One  of  them  (Crosby)  says  he  be- 
lieves the  signature  of  Pico  to  be  genuine,  but 
has  no  knowledge  of  the  handwriting  of  More- 
no: the  other  (Castro)  that  he  knows  the 
signatures  of  both  Pico  and  Moreno,  and  that 
they  are  genuine.  There  is  another  witness 
(Morenhont),  who  says  that  he  had  seen  Mo- 
reno write  once  and  had  corresponded  with 
him;  and  that,  so  far  as  he  can  judge,  it  is  his 
genuine  signature.  This  witness,  however,  can- 
not be  relied  on,  as  he  is  the  person  interested 
in  the  claim. 

The  regulations  for  the  colonization  of  the 
Territories  of  the  Government  of  Mexico,  made 
81st  of  November,  1828,  in  pursuance  of  the 
Act  of  the  General  Congress,  August  18,  1824, 
provided:  1st.  That  the  Governors  of  the 
Territories  should  be  empowered  to  grant 
vacant  lands,  among  others,  to  private  persons 
who  may  ask  for  them,  for  the  purpose  of  culti- 
vating and  inhabiting  the  same.  2d.  That 
every  person  soliciting  lands  shall  address  to 
the  Governor  a  petition,  expressing  bis  name, 
country,  and  religion,  and  describing  as  dis- 
tinctly as  possible,  by  means  of  a  map  the 
land  asked  for.  3d.  The  Governor  shall  proceed 
to  obtain  the  necessary  information,  whether 
the  petition  contains  the  proper  conditions  re- 
quired by  the  law  of  the  18th  August,  1824, 
both  as  regards  the  land  and  the  petitioner,  in 
order  that  the  application  may  be  at  once  at- 
tended to;  or,  if  it  be  preferred,  the  municipal 
authority  may  be  consulted,  whether  there  be 
any  objection  to  the  making  of  the  grant.  4th. 
This  being  done,  the  Governor  will  accede  or 
not  to  such  petition,  in  conformity  to  the  laws 
on  the  subject.  5th.  The  definitive  grant  asked 
for  being  made,  a  document  signed  by  the  Gov- 
ernor shall  be  given  to  serve  as  a  title  to  the 
party  interested,  wherein  it  must  be  stated 
that  the  grant  is  made  in  exact  conformity 
with  the  provisions  of  the  law  in  virtue  of 
which  possession  shall  be  given.  6th.  The 
necessary  record  shall  be  kept,  in  a  book  pro- 
vided for  the  purpose,  of  all  the  petitions  pre- 
sented and  grants  made,  with  maps  of  the 
lands  granted,  and  a  circumstantial  re|x>rt 
shall  be  forwarded  quarterly  to  the  supreme 
government.  Thore  are  many  other  provisions 
6S*]  in  the  system  of  'rejnilations,  relating  to 
the  disposition  of  the  public  lands,  adopted  on 
the  18th  November,  1828,  which  it  is  not  at 
present  material  to  notice.  Those  specified 
have  a  special  Ix-arine  upon  the  case  lK>fore  us. 
And,  in  view  of  Ihom,  it  will  be  ob.served,  ac- 
oinling  to  thi-  farts  as  presented  at  the  trial 
l>pfore  the  couiniissioners,  and  afterwards  be- 
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fore  the  District  Court,  to  which  we  have  al- 
ready referred  at  large,  that  not  one  of  the  pra- 
liminary  steps  made  requisite  by  the  Act  of  the 
Mexican  Congress  of  1S24,  and  the  Regulationi 
of  1828,  to  a  grant  of  a  public  domain  by  tht 
Governors,  has  been  observed;  at  least,  no  evi- 
dence was  given,  before  either  of  these  tri- 
bunals, of  the  observance  of  any  one  of  them. 
And  we  do  not  see  how  they  can  well  be  dis- 
pensed with,  as  they  are  not  only  expressly 
prescribed  by  the  regulations  as  essential  to 
gtiard  against  improvident  grants,  but  consti- 
tute an  essential  part  of  the  record  of  the 
title.  It  is  true,  the  document  recites  that  a 
petition  was  presented,  and  that  the  customar; 
investigations  had  been  made  in  respect  to  the 
application.  But  this  cannot  be  regarded  u 
conclusive,  or  even  satisfactory  evidence  of 
these  facts,  when  the  question  is  raised,  wheth- 
er or  not  the  alleged  grant  is  made  in  con- 
formity with  the  requirements  of  the  law— in 
other  words,  whether  the  preliminary  con- 
ditions had  been  complied  with,  which  enabled 
the  Governor  in  the  particular  case  to  make 
the  grant,  especially  in  respect  to  those  pre- 
liminary proceedings  which  are  required  to  be 
made  matters  of  record,  and  of  which  record 
evidence  should  have  been  produced,  or  its  non- 
production  satisfactorily  accounted  for. 

The  question  here  is  not  whether  the  fact  of 
the  habitual  grant  of  lands  by  Mexican  Gov- 
ernors of  the  Territory  of  California  to  set- 
tlers, and  also,  whether  the  customary  mode 
and  manner  adopted  in  making  grants,  do  not 
furnish  presumptive  evidence  both  of  the  exist- 
ence of  the  power  and  of  a  compliance  with  the 
forms  of  law  in  the  execution.  We  agree,  that 
the  affirmative  of  these  questions  has  been  fre- 
quently determined  by  this  court,  in  cases  in- 
volving Spanish  titles  in  the  Territories  of 
Louisiana  and  Florida.  6  Pet.  729,  731;  9 
Pet.  134;  19  How.  347.  But  no  such  presump- 
tions are  necessary  or  admissible  in  respect  to 
Mexican  titles  granted  since  the  Act  of  IStb 
of  August,  1824,  and  the  Regulations  of  21st 
November,  1828.  Authority  to  make  the  grants 
is  there  expressly  conferred  on  the  Governors, 
as  well  as  the  terms  and  conditions  prescribed 
upon  which  they  shall  be  made.  The  court 
must  look  to  these  laws  for  both  tbe  power  to 
make  the  grant,  and  for  the  mode  and  manaer 
of  its  exercise ;  and  they  are  to  be  substantially 
complied  with,  except  so  far  as  modified  by  tbe 
usages  and  customs  of  the  'Government  ['** 
under  which  the  titles  are  derived,  the  princi- 
ples of  equity,  and  the  decisions  of  this  court. 
17  How.  642. 

We  think,  for  the  reasons  above  stated,  that 
the  case  in  the  court  below  was  too  defective  to 
have  warranted  a  confirmation  of  the  title  to 
the  claimant,  as  it  was  unsupported  by  the 
evidence;  and  also,  for  the  further  reason,  for 
aught  that  appears  in  tbe  proofs,  the  alleged 
grant  has  never  been  recorded  in  the  proper 
book,  or,  indeed,  in  any  book  of  tbe  Spaniali 
records.  This  is  expressly  required  by  the 
rrjii^ulations  of  November,  1*828,  and  enjoined  in 
the  grant  itself.  The  record  should  have  ben 
produced,  or  its  non -production  reasonably  ac- 
counted for. 

In  the  examination  of  the  evidence  in  t1il< 
case,  we  have  found  it  very  difficult  to  resist 
a  suspicion  as  to  the  bona  fides  of  the  grant 
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ia  quetUon.  It  is  a  piu«  donation,  without  pe- 
cuniary consideration  or  meritorious  services 
rendered  to  the  (joverumcnt  of  Mexico.  It  is 
unaccompanied,  as  we  have  seen,  with  the 
forms  aud  usages  always  observed  in  disposing 
of  the  public  lands.  Although  purporting  to 
be  made  on  the  23d  May,  1846,  it  was  unknown 
to  any  person  besides  the  iprantee  himself  and 
another  interested  party,  till  filed  among  the 
public  archives,  10th  July,  1850,  after  the  ces- 
•ion  of  California,  by  Mexico,  to  this  Govern- 
ment. It  was  made  but  a  month  and  a  half 
before  the  country  was  taken  possession  of  by 
the  arms  of  the  United  States,  and  made  by  a 
person  who  had  but  recently  expelled  from  the 
Territory  by  force  its  lawful  Governor  (Michel- 
turena),  aud  taken  possession  of  it  himself. 
Whether  or  not  Pico  had  been  recognized  by 
the  existing  Government  in  Mexico,  at  the 
time  the  grant  is  dated,  does  not  appear. 
Micheltorena  was  overthrown  by  the  joint 
forces  of  Castro  and  Pico,  in  the  spring  or  fore 
part  of  the  summer  of  1845.  tjee  Captain 
Sutter's  evidence,  in  original  record  in  U.  S. 
V.  Reading,  18  How.  p.  1;  also.  Report  of  Gen- 
eral Cass  to  Senate,  on  California  Claims, 
February  23,  1848. 

Civil  commotion  raged  throughout  the  Terri- 
tory, from  this  period  down  to  the  7th  July, 
1846,  when  the  authority  of  Pico  and  Castro 
themselves  was  subverted,  and  possession  taken 
and  held  by  the  arms  of  the  United  States,  un- 
til the  cession  of  the  country  to  this  Govern- 
ment by  the  Treaty  of  Guadalupe  Hidalgo. 

The  grant,  purporting  to  have  been  made  by 
Pico,  so  near  the  time  when  the  Government 
of  the  Territory  had  passed  from  his  hands, 
and  indeed,  during  the  very  heat  and  conflict  of 
the  struggle  in  which  his  power  was  over- 
thrown, it,  and  all  others  similarly  situated, 
should  be  inquired  into  and  scrutinized  with 
great  care,  lx)th  as  to  the  authority  of  the 
85*]  Governor  *to  make  ihem,  and  the  bona 
fides  of  its  exercise,  in  order  to  prevent  imposi- 
tion and  fl'auds. 

The  court  below  appears  to  have  been  very 
much  pressed  with  the  unsatisfactory  char- 
acter of  the  evidence,  and  with  doubts  as  to 
the  genuineness  of  the  title,  and  seems  to  have 
yielded  rather  to  the  apparent  acquiescence  of 
the  representative  of  the  Government  in  the 
decision  of  the  Commissioners,  than  to  any  set- 
tled convictions  of  its  own  judgment. 

We  should  not  hesitate  to  reverse  the  decree 
below,  and  direct  a  decree  against  the  claimant 
were  it  not  that  the  mode  and  manner  of  con- 
ducting the  case,  both  before  the  Commissioners 
and  the  District  Court,  on  behalf  of  the  Gov- 
ernment, may  have  misled  him;  for,  if  the  ob- 
jections here  stated  had  been  made  at  the  prop- 
er time  before  either  of  the  tribunals,  it  may 
Ii*ve  been  in  his  power  to  have  removed  them 
by  the  introduction  of  further  evidence.  It 
would  be  unjust,  therefore,  to  deprive  him,  un- 
der the  circumstances,  of  the  opportunity  to 
furnish  such  evidence. 

We  shall,  therefore,  reverse  the  decree,  and 
remand  the  case  to  the  court  below  for  a  fur- 
ther hearing. 


BeVg— HofTs  L.  C.  86. 
16  I<.  ed. 


JAMES  B.  TELLER  and  Thos.  W.  Swinney, 
Plffs.  in  Error, 

V. 

JONATHAN  T.  PATTEN  and  John  J.  Lane. 

(See  S.  C.  20  How.  125-128.) 

Declarations  of  partner,  when  not  conclusive 
evidence— depositions,  when  inadmissible. 

Declarations  of  defendant,  sought  to  be  chsrged 
as  a  partner,  that  he  was  not  a  partner,  msde  to 
pIsluUS  after  the  pai'tnemhip  dcLt  was  incurred, 
are  not  crldence  conclusive  oi  that  fact. 

Depositions  which  relatud  to  the  declarations  of 
such  party,  that  he  was  not  such  partner,  not  made 
in  plaintiffs'  presence,  are  Inadmissible. 

Argued  Jan.  15,  1858.     Decided  Jan.  25,  1858. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

This  was  an  action  of  assumpsit,  brought  in 
the  Circuit  Court  of  the  United  States  for  the 
District  *of  Indiana,  by  the  defendants  in 
error,  to  recover  the  amounts  due  on  certain 
promissory  notes.  The  trial  in  the  court  be- 
low resulted  in  a  verdict  and  judgment  for  the 
plaintiffs.  The  defendants  brought  the  case 
here  on  a  writ  of  error.  A  further  statement 
appears  in  the  opinion  of  the  court. 

Mr.  R.  Crawford,  for  plaintifTs  in  error. 

Mr.  0.  H.  Smith,  for  defendants  in  error. 

Mr.  Justice  McLean  delivered  the  opinion  of 
tlie  court: 

This  case  is  brought  here  by  a  writ  of  error 
from  the  Circuit  Court  for  the  District  of  In- 
diana. 

It  is  an  action  of  assumpsit  on  four  promis- 
sory notes  signed  by  Thomas  B.  Teller  &  Co. 
A  verdict  was  rendered,  and  a  judgment  en- 
tered, for  $2,710.40. 

Certain  rulings  of  the  court  on  questions  of 
evidence  which  were  made  during  the  trial, 
and  to  which  exceptions  were  taken,  present 
the  points  for  consideration. 

Evidence  was  given  to  prove  the  partnership 
of  Swinney  with  Teller,  which  was  denied,  and 
which  was  the  only  controverted  fact  in  the 
case.  Thomas  P.  Anderson,  a  witness,  stated 
that  in  April,  1852,  he  introduced  Swinney  to 
divers  merchants  in  the  City  of  New  York,  in- 
cluding the  plaintifTs,  as  a  person  wishing  to 
buy  goods  for  Fort  Wayne,  as  the  father-in-law 
of  Teller,  and  capitalist  of  the  concern,  which 
was  not  denied  by  Swinney.  Several  other  wit- 
nesses gave  evidence  conducing  to  prove  that 
Swinney  was  a  partner  of  Teller,  and  had  by 
his  declarations  and  conduct  at  Fort  Wayne  on 
divers  occasions,  in  1852  and  185.3,  held  himself 
out  to  the  world  at  a  partner  of  Teller,  who  was 
then  doing  business  as  a  merchant,  and  that 
Swinney  has  suffered  Teller  to  hold  him  out  as 
such. 

It  was  further  proved,  by  the  book-keeper  of 
the  plaintifTs,  that  Swinney  was  in  New  York, 


NOTK. — ICvlilcnce.  Declarations  and  admissions 
to  prove  pnrlDcrshlp.  General  reputation  and  com- 
mon rumor. 

A  drcl.t ration  or  aitmlaslon  by  s  person,  tbnt  be 
Is  a  p»rtuer.  Is  evidence  neslnst  him,  and  will,  as 
far  ns  lie  Is  concerned,  1>e  evidence  of  the  exist- 
ence of  the  partnership.  Therefore,  words  nttered 
or  Iclli'i's  written,  in  the  course  of  commercial 
transactions,  arc  coiistiintly  recelvcil  In  evidence, 
to  charge  the  speaker  or  writer  as  a  partner.    I>e 
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in  June,  1854,  a  period  prior  to  the  extension 
of  tlie  notes  sued  on,  and  in  conversation  with 
127*]  *Patten  and  Iiane,  the  plaintiffs,  he  ad- 
mitted that  he  was  a  partner  of  Teller  &  Co., 
in  the  house  at  Fort  VVayne.  About  the  same 
time,  two  of  the  daughters  of  Swinney  testified 
tliat  tlieir  fatlier  stated,  at  the  Astor  House, 
in  New  York,  to  Patten,  one  of  the  plaintiffs, 
that  he  was  not  a  partner  of  Teller. 

The  defendants  then  offered  several  deposi- 
tions, conducing  to  prove  that  Swinney,  on  his 
way  to  New  York,  with  Solomon  D.  Bayless, 
to  purchase  goods,  etc.,  and  to  whom  he  said 
that  he  was  not  to  be  a  partner  with  Teller, 
who  was  his  son-in-law;  that  he  intended  to 
purchase  a  small  stock  to  start  him  in  business; 
but  that  he  had  no  further  interest  or  connec- 
tion in  the  matter.  The  same  statement  was 
made  by  Swinney  to  several  persons  in  New 
York.  Witness  introduced  him  to  a  number  of 
merchants  in  that  city,  and  to  those  persons 
he  did  not  represent  him  as  the  partner  of 
Teller.  This  was  before  Thomas  P.  Anderson 
arrived  at  the  city.  At  none  of  these  conversa- 
tions does  it  appear  that  plaintiffs  were  present, 
or  either  of  tnem.  Other  depositions  were  of- 
fered, to  prove  that  on  the  trial  of  one  Michael 
Dougherty  for  larceny,  at  Fort  Wayne,  in  Janu- 
ary, 1853,  Swinney  and  Teller  were  both  wit- 
nesses, in  the  absence  of  the  plaintiffs,  and 
both  swore  that  Swinney  was  not  a  partner  of 
Teller^s.  But  the  court,  on  objection  being 
made,  overruled  the  depositions  which  showed 
the  declarations  of  Swinney  made  to  different 
individuals  at  different  times,  in  the  absence  of 
the  plaintiffs,  and  also  the  oaths  made  by 
Swinney  and  Teller  in  the  criminal  case  stated, 
as  incompetent;  but  the  evidence  of  the  two 
daughters  of  Swinney  was  not  overruled. 

After  the  evidence  was  given,  and  the  argu- 
ment of  counsel  closed,  the  defendant's  counsel 
requested  the  court  to  charge  the  jury,  if  they 


believed  from  the  evidence  that  in  June,  1854, 
Swinney  told  Patten,  in  New  York,  that  he 
was  not,  and  never  had  been,  a  partner  of 
Teller,  the  plaintiffs  could  not  afterwards  deal 
with  him  BO  as  to  bind  Swinney,  unless  proof 
were  made  of  a  new  authority  given  to  him. 
But  the  court  refused  to  give  the  instruction 
prayed  for,  and  said,  if  the  jury  were  satis&ed, 
from  the  evidence,  that  Swinney  was  actually 
a  partner  with  Teller  in  the  establishment  at 
Fort  Wayne,  his  declarations  to  the  contrary 
to  Patten,  in  New  York,  could  not  relieve  him 
from  liability  in  this  action. 

An  exception  was  taken  to  the  instruction 
refused,  and  to  that  which  was  given. 

The  instruction  given  on  the  evidence  before 
the  jury  was  proper.  It  was  the  province  of 
the  jury  to  determine  the  weight  of  evidence 
before  them.  The  instruction  asked  by  the  de- 
fendant would  have  restricted  this  right,  as  it 
would  have  'thrown  out  of  the  case  the  [*lSf 
evidence  of  the  plaintiffs.  The  jury  might  be- 
lieve that  the  remarks  were  made  to  Fatten 
by  Swinney,  in  the  presence  of  his  daughters, 
"that  he  was  not,  and  never  had  been,  a  part- 
ner of  Teller,  at  Fort  Wayne,"  and  yet,  from 
the  plaintiffs'  evidence,  find  them  to  tie  untrue. 
This  statement  is  represented  to  have  been 
made  in  1854,  some  two  years  after  the  mer- 
chandise had  been  purchased.  It  ia  said  this 
was  prior  to  the  extension  of  the  notes;  bnt 
that  is  immaterial,  as  the  partnership  debt  had 
been  long  before  incurred.  No  one  can  manu- 
facture evidence  for  himself  in  such  a  case. 
The  judge  treated  the  evidence  fairly  by  sub- 
mitting it,  with  the  other  facts,  to  the  consider- 
ation of  the  jury. 

The  depositions  which  related  to  the  declara- 
tions of  Swinney,  at  different  times  and  occa- 
sions, that  he  was  not  a  partner  of  Teller's, 
were  properly  suppressed;  they  were  not  madn 
in  the  presence  of  the  plaintiffs,  or  their  agenti 


Berkom  v.  Smith,  1  Ksp.  29;  Gibbons  v.  Wilcox,  2 
Stark.  4.3  ;  I'arker  v.  Barker,  3  Moore,  226  ;  Short 
V.  Streatfleld,  2  Mood.  &  Halk.  9;  Williams  v. 
Mudle.  1  C.  &  P.  158;  (  i.implln  v.  Tllley,  3  Day. 
306;  Mitchell  T.  Roulstoi  ^  2  Hall,  351;  Thomson 
V.  Kalbaek,  12  Serg.  &  H  238;  McGregor  v.  Cleve- 
land, 5  Wend.  475  ;  Ueynolds  v.  Cleveland,  4  Cow. 
822 ;  McPherson  v.  Uathbone,  7  Wend.  216 ;  11 
Wend.  96  ;  Giant  v.  Shurter,  1  Wend.  148 ;  Halll- 
day  V.  McDougnl.  20  Wend.  81  ;  Gowan  T.  Jackson, 
20  Johns.  176  ;  Whitney  y.  Ferris,  10  Johns.  08. 

The  mere  acknowJcilj,'njent  of  two  pai'tnera  that 
a  third  person  was  a  copartner.  Is  not  sufficient  to 
charge  him.  Whitney  v.  Sterling,  14  Johna.  215 ; 
Miller  V.  McClenechnn,  1  Yeates,  144 :  Carps  v. 
BoblDson,  2  Wash.  388 ;  McPherson  v.  Ratbbone,  7 
Wend.  216  ;  Robblns  v.  Wlllard,  6  Pick.  464  ;  Mar^ 
tin  V.  CalTrath,  16  Serg.  &  K.  120. 

General  reputation,  standing  alone  and  not  of- 
fered In  corroboration  of  facta  and  circumstances. 
Is  inadmissible  In  evidence  to  prove  a  partnership. 
QuRre,  whether  It  be  admissible  even  as  auxiliary 
evidence.  Halllday  v.  McDougal,  20  Wend.  81 ; 
McPiierson  v.  Itathbone,  11  Wend.  06;  Gowan  v. 
Jackaon,  20  Johns.  170. 

Admissions  or  declarations  of  a  person  may  be 
Clven  in  evidence  against  him,  to  show  that  he  Is  a 
partner  in  the  firm.  But  the  declarntiona  of  one 
person,  that  another  person  Is  a  partner,  are  not 
leeal  evidence  as  to  the  latter.  Tbey  are  evidence 
only  agnlnst  those  who  make  them.  Kirby  v,  Hew- 
itt, 26  Barb.  607  ;  Davidson  v.  Hutchins,  1  Hllt.123. 

As  against  any  one  defendant,  whether  litigatlnc 
the  case,  or  not  appearing,  or  even  not  served,  evf 
denre  of  his  own  odmlsRlon,  whether  made  to  the 
plalntlir  or  to  third  persons,  and  whether  made  at 
or  after  the  transaction  In  suit,  or  within  a  rea- 
sonable time  before  It,  Is  competent  to  prove  the 
existence  of  the  Arm,  his  own  membership,  who 
were  his  copartners,  and  what  was  the  nature  and 
SSI 


scope  of  the  bnalness.  Taylor  v.  Henderseo,  1C< 
Serg.  ic  R.  453;  Grafton  Wk  v.  Moore,  1<<  N.  H. 
145;  Campbell  v.  Hastings,  20  Ark.  512:  Iloppock 
V.  Moses,  43  How.  Pr.  201 ;  Bennett  v.  Itolmes,  3% 
iDd.  108:  Ralph  v.  Harvey,  1  A.  ft  E.  N.  S.  845:41. 
Eng.  C.  L.  803 ;  Johnaon  v.  Warden,  3  Watts,  101  i 
Edwards  v.  Tracy,  62  Pa.  St.  374 ;  CrosagroTe  v 
Hlmmelrlch,  54  Pa.  St.  20.1;  Fleshman  v.  Collier 
47  Oa.  263 :  Smith  v.  Collins,  115  Mass.  388. 

Such  evidence  Is  incompetent,  except  against  de- 
clarant, unless  In  connection  with  other  prima 
facie  evidence  that  the  other  person  was  a  partner 
with  declarant,  or  authorised  him  to  make  the 
statement,  or  was  aware  of  it  and  silent.  Plea» 
ants  V.  Fant,  22  Wall.  120 ;  Robins  v.  Ward,  111 
Mass.  244 ;  Donley  v.  Hall,  5  BiiKh,  540 :  Johnson 
V.  GalUvan,  52  N.  H.  143 :  Van  Rpps  v.  Dillaye.  6 
Barb.  244 ;  Bancroft  v.  Harworth,  29  Iowa.  462. 
The  declaration  does  not  really  corroborate  at 
against  the  others,  but  It  ceases  to  be  error  to  rfr 
eelve  tt  as  against  them.  Gardner  v.  Northwesters 
MTg  Co.   52   III.   307. 

General  reputation,  common  rumor,  belief  « 
opinion  of  witnesses  founded  on  hearsay,  are  nut 
competent  evidence  of  partnership.  Bowrn  v. 
Rutherford,  CO  III.  41 ;  Brown  v.  Crandall.  11 
Conn.  93  :  Turner  v.  Mcllhaney,  8  Cal.  575 ;  Tumlli 
V.  Goldsmith.  40  Ga.  221:  Hicks  v.  Cram,  17  Tt 
449:   Union   B'k  v.  Mott.  29  Barb.  180. 

See,  alRo.  on  this  subject,  the  followlnc  Kagllih 
cases  :  Songster  v.  Mnzaredo,  1  Stnrk.  161 ;  StodV 
V.  Sanders,  2  D.  ft  R.  347  :  Booth  v.  Quin,  7  ITlct 
193 ;  Martyn  v.  Gray,  14  C.  B.  N.  8.  824 ;  Kdmua* 
son  V.  Thompson,  31  L.  J.  Exch.  207 :  8  Jur.  N.  t 
235 ;  10  W.  R.  800 ;  S  L.  T.  N.  8.  428 ;  2  F.  ft  r 
564. 

As  to  proof  against  one,  of  declarations  of  an 
other,  to  show  partnershlp^see  note,  20  hA^ 
595. 

S«  Hew. 
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and  of  whicli  the  plaintiffs  could  have  had  no- 
tice. The  oaths  said  to  have  been  made  on  a 
certain  occasion,  by  Teller  and  Swinney,  be- 
long to  the  same  eategoiy. 

Ttie  existence  of  the  partnership  at  Fort 
Wayne  seems  to  have  been  proved  to  the  satis- 
faction of  the  jury.  The  firm  was  known  by 
the  name  of  Teller  &,  Co.  This  was  the  ad- 
mission of  a  partnership  in  their  course  of  deal- 
ing; and  if  Swinney  was  not  the  partner,  it 
would  have  been  easy  to  prove  who  was. 

The  ruling  of  the  court  in  the  admission  of 
the  evidence  to  the  jury,  and  the  exclusion  of 
that  wliicli  wiis  offered,  was  correct. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed, with  costs. 


DAVID  A.  SECOMBE  et  al.,  PIffs.  in  Er., 

V. 

FRANKLIN    STEELE. 
(See  S.  C.  20  How.  94-108.) 
Decree  not  defective  for  want  of  judge's  signa- 
ture— time   or   place,  when  essence   of   con- 
tract— Minnesota  Code — assignee,  when  may 
be  made  party. 

Decree  of  District  Court  of  Minnesota  Is  not  de- 
tective because  It  wants  tbe  signature  of  the  judee. 

The  Statute  that  directs  tbe  signature  Is  direct- 
ory ;  and  otber  evidence  to  establuli  Its  verity  as  a 
record,  may  be  considered. 

Time  may  be  made  tbe  essence  of  the  contract,  by 
express  stipulation,  or  become  essential  from  tbe 
nature  of  the  property. 

But  It  must  amrmatlvely  appear  that  the  parties 
regarded  time  or  place  as  an  essential  element  In 
their  agreement,  or  a  court  of  equity  will  not  so 
regard  It. 

Facts  of  the  case  In  reference  to  this  question  ex- 
amined, and  plalutllf  held  not  guilty  of  laches. 

The  Code  of  Minnesota  enlarges  tbe  powers  of  the 
Court  of  Chancery  of  that  Territory,  and  enables 
It  to  act  In  rem,  and  to  pass  the  title  without  any 
act  of  the  defendant. 

If  a  person  pendente  lite  takes  an  assignment  of 
the  Interest  of  one  of  tbe  parties  to  the  suit,  he  may 
make  himself  a  party  by  bill,  but  not  by  petition. 

Argued  Jan.  13,  1858.    Decided  Jan.  28,  1858. 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Minnesota. 

The  action  below  was  iiutituted  by  Steele, 
the  present  defendant  in  error,  in  the  District 
Court  for  the  Second  District  of  the  Territory 
of  Minnesota,  under  the  following  sections  of 
the  Revised  Statutes  of  the  Territory,  ch.  74, 
sec.  1:  "An  action  may  be  brought  by  any 
person  in  possession,  by  himself  or  his  tenant, 
of  real  property,  against  any  person  who  claims 
an  estate  or  interest  therein,  adverse  to  him, 
for  the  purpose  of  determining  such  adverse 
claim,  estate  or-  interest." 

Section  2.  "If  the  defendant  in  such  action 
disclaim  in  his  answer  any  interest  or  estate 
in  the  property,  and  suffer  judgment  to  be 
taken  against  him  without  answer,  the  plaintiff 
cannot  recover  costs." 

The  plaintiff  joined  as  defendants  fifty-four 
different  parties,  who  claimed  distinct  parcels 
of  the  land  in  controversy  in  distinct  and  sev- 
eral rights.  Only  thirty-two  were  served  with 
process;    only  eighteen    appeared;    and    only 

NOTB. — Specific  performance.  Plaintiff  must  show 
readiness  to  perform  and  offer  to  perform.  Will  not 
be  decreed  when  there  Is  flefanit  In  payment  of  pur- 
chase money,  etc.  Sec  note  to  Colsun  t.  Thomiwon, 
4  L.  ed.  V.  S.  2.'4:  and  note  to  I'ratt  v.  Carroll, 
3  L.  ed.  tJ.  S.  027. 

NecesKlly  that  Indgment  be  signed  In  order  to 
complete  the  record — fee  note,  39  US.A.  tti. 


twelve  appealed  to  the  Supreme  Court  of  the 
Territory. 

The  proceedings  were  as  follows: 

The  several  defendants  filed  their  answers. 
The  plaintiff  demurred.  The  court  sustained 
the  demurrer  and  allowed  the  defendants  to  file 
amended  answers. 

The  amended  answer  of  Secombe  (standing 
by  stipulation  for  all  the  others,  mutatis  mu- 
tandis), introduces  into  this  action  the  record 
of  a  certain  pending  suit  in  equity,  which  had 
been  instituted  prior  to  the  abolishing  of  that 
form  of  proceeding,  in  its  appropriate  forum. 
The  plaintiff  moved  to  strike  out  portions  of 
the  amended  answer,  and  demurred  to  the  resi- 
due. 

Tbe  court  sustained  the  motion  to  strike  out, 
and  the  demurrer,  and  rendered  a  final  judg- 
ment against  the  defendants. 

The  case  was  then  taken  to  the  Supreme 
Court  of  the  Territory,  and  the  judgment  be- 
low affirmed. 

The  case  further  appears  in  the  opinion  of 
the  court. 

Messrs.  George  E.  Badger  and  J.  H.  Carlisle, 
for  plaintiffs  in  error. 

The  plaintiffs  in  error  will  maintain,  as  pri- 
mary propositions  in  this  cause,  the  following: 

1.  In  Taylor's  estate  in  the  lands  was  the 
subject  of  execution,  and  the  same  passed  to 
the  plaintiffs  in  error  in  respective  parcels,  sub- 
ject to  whatever  equity  Steele  might  establish 
in  the  then  pending  suit  in  equity.  It  was  the 
legal  estate  which  was  seized  and  sold.  But 
even  if  it  were  otherwise,  it  was  still  tue  sub- 
ject of  execution. 

Rev.  Stat.  p.  363,  sec.  91;  p.  346,  sec.  139; 
p.  361,  sees.  76,  77;  2  Sto.  £q.  Jur.,  sees.  1048, 
1051. 

2.  That  the  title  thus  acquired  was  "by 
operation  of  law,"  and  therefore  not  even  * 
decree  thereafter  passed  against  Taylor  would 
have  affected  such  title;  his  assigns  by  opera- 
tion of  law  not  being  parties  to  the  same. 

Sto.  Eq.  PI.,  sec.  343,  and  notes;  sec.  361, 
and  note,  Sedgwick  v.  Cleveland,  7  Paige,  290; 
Boring  v.  Lemon,  5  H.  &  J.  225;  Bennet  v. 
Williams,  6  Ohio,  462;  Deas  T.  Thome,  3  Johns. 
543;    Storm   v.  Davenport,   1   Sandf.  Ch.   136. 

3.  That  by  virtue  of  the  title  so  acquired,  the 
plaintiffs  in  error  were  subrogated  to  Taylor's 
rights  in  respect  of  the  purchase  money,  in  the 
event  of  Steele's  equity  upon  the  lands  being 
established.  Therefore  they  had  an  "adverse 
claim,  estate  or  interest"  in  the  land,  which 
were  to  be  "determined  in  this  suit."  For  the 
lands  stood  as  security  for  the  purchase 
money ;  and  they,  holding  the  legal  titles,  could 
not  be  decreed  to  convey  or  otherwise  be  de- 
vested of  the  same  without  their  consent,  ex- 
cept   on  payment  of  the  purchase  money. 

Moyer  v.  Hinman,  17  Barb.  137,  and  cases 
cited  by  the  court  in' that  case;  Tomlinson  T. 
Blackburn,  2  Ired.  Eq.  609,  and  cases  then 
cited  by  the  court. 

4.  In  fact  there  was  no  decree  even  against 
Taylor.  What  is  erroneously  printed  as  part 
of  the  record  under  title  of  "Copy  of  consent 
for  decree"  and  "Copy  of  decree,"  never  were 
part  of  the  record,  nor  in  this  cause  for  any 
purpose.  But  if  such  decree  by  consent  had 
been  passed,  it  would  have  been,  in  effect,  tbe 
mere  act  of  the  parties.  It  is  for  this  reasoa 
that  no  rehearing  or  appeal  lies  in  such  case. 

W  /-- ^9.*9 
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SUPBEUX    COUBT   OF   THE   UMTEO    STATES. 
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Webb  V.  Webb,  3  Swanst.  658;  Lansing  v. 
Alb.  Ins.  C!o.  Hopk.  102;  Bradish  y.  Gee,  Anib. 
229;  Harrison  v.  Rumsay,  2  Ve».  488;  1  Belt's 
Supp.  413. 

Diiiregarding  these  principles,  the  court  be- 
low so  proceeded  as  to  debar  these  plaintiffs  in 
error  from  setting  up  any  "adverse  claim,  es- 
tate or  title,"  in  these  lands,  whether  by  reason 
of  defect  in  Steele's  equity,  or  by  way  of  hold- 
ing the  legal  titles  as  security  for  the  purchase 
money;  and  this  is  a  suit  brought  against  them 
"to  determine  such  adverse  claim,  estate  or 
title;"  and  while  their  appeal  was  pending 
from  the  decree  dismissing  their  petitions  in 
the  original  suit  between  Taylor  and  Steele. 

The  special  errors  which  have  led  to  this  re- 
salt  and  which  are  now  assigned,  are  as  fol- 
lows: 

1st.  The  Supreme  Court  of  Minnesota  erred 
in  that  it  did  not  reverse  the  order  of  the  Dis- 
trict Court  in  the  suit  granting  the  motion  of 
the  plaintiff  Steele  to  strike  out  portions  of  the 
answer  of  Sccombe  (by  stipulation  answering 
for  all  the  defendants). 

(a)  The  first,  fourth,  fifth  and  eighth  por- 
tions of  the  said  answer  stricken  out  by  the 
said  order,  were  directly  responsive  to  allega- 
tions contained  in  the  plaintiff's  "complaint," 
tendering  material  issues  necessary  to  be  de- 
cided in  order  to  the  "determining  of  the  ad- 
verse claim,  estate  or  interest"  of  the  defend- 
ants. 

(b)  The  second  portion  of  the  said  answer  so 
stricken  out,  tendered  to  the  plaintiff  a  ma- 
terial issue.  The  action  being  "for  the  pur- 
pose of  determining  such  adverse  claim,  estate 
or  interest,"  it  is  difficult  to  perceive  how  the 
defendants  could  be  denied  the  right  to  show 
that  the  land  which  they  had  purchased  was 
clear  of  the  pretended  equity  of  Steele. 

(c)  The  sixth  and  seventh  portions  so  strick- 
en out  alleged  fraud  and  collusion  between 
Steele  and  Taylor,  to  defraud  and  defeat  the 
creditors  of  Taylor  and  purchasers  at  the  sher- 
iff's sale. 

2d.  The  said  court  erred  in  that  they  did  not 
reverse  the  order  and  judgment  of  the  District 
Court  sustaining  the  demurrer  to  the  residue  of 
the  dcfrndant's  answer. 

(a)  The  first  special  cause  of  demurrer  as- 
signed, is  to  the  effect  that  the  bond  to  convey 
on  conditions  performed,  vested  such  a  title  in 
Steele  as  absolutely  precluded  these  plaintiffs 
in  error  from  setting  up  any  "adverse  claim, 
estate  or  title"  in  the  land,  whether  as  free  of 
the  pretended  equity  of  Steele  (conceding  it), 
or  as  security  for  the  payment  of  the  purchase 
money.  This  pretension  is  based  upon  the 
supposed  effect  of  the  recording  of  the  bond; 
but  it  is  evident  that  the  record  has  no  other 
effect  than  that  of  constructive  notice  of  the 
contents  of  the  bond. 

(b)  The  second  cause  assigned  is,  that  the 
answer  assumes  that  the  title  of  Steele  is 
founiled  upon  the  proceedings  in  equity; 
whereas  the  demurrer  asserts  that  it  is  wholly 
independent  of  that  suit.  This  is  shown  to  be 
erroneous,  if  the  principles  hereinbefore  as- 
serted are  correct. 

(e)  The  third  case  assigned  is,  that  whereas 
(he  answer  sets  up  that  there  was  no  decree  as 
agniust  Tn.vlor,  yet  it  ap|>vars  from  the  "paper 
iMmk"  exhibited  with  the  answer,  that  there 
SSI 


was  such  a  decree.  But  it  will  be  obacrrcd 
that  it  is  only  certain  specified  papers  whiA 
are  referred  to  in  the  answer,  ana  reference  h 
made  to  the  pa^r  book  for  true  copies  of  tkese 
only.  Besides,  it  has  already  been  shown  that 
this  was  only  the  form  of  a  decree,  not  signed 
or  enrolled;  and  that  even  if  it  had  been  signed 
or  enrolled,  it  was  by  consent,  and  is  only  the 
act  of  the  parties;  and  that  it  could  not  affect 
the  "adverse  claim,  estate  or  interest"  of  the 
plaintiffs  in  error,  which  was  the  subjeet  mat- 
ter of  this  suit. 

Messrs.  C.  Cushing  and  R.  H.  Gillet,  for  de- 
fendants in  error: 

1.  The  agreement  between  Steele  and  Taylor 
for  the  sale  of  the  land,  was  a  bona  fide  and 
fair  transaction,  and  is  unimpeached,  and  con- 
stituted a  valid  lien  upon  said  land,  and  Steele'i 
interest  therein  was  unaffected  by  the  purchase 
of  Secombe  and  others. 

2.  That  Steele  performed  the  agreement  on 
his  part,  and  the  title  in  him  became  complete 
upon  the  execution  of  the  deeds  to  him  by 
Taylor. 

3.  That  Steele  paid  Taylor  the  full  face  of 
the  agreement  is  not  denied,  but  is  admitted  by 
the  pleadings  and  proved  by  the  record  at- 
tached to  the  defendant's  answer,  and  special- 
ly by  their  petitions  to  share  in  the  money  paid 
into  court  by  Steele  for  Taylor. 

4.  That  the  deeds  from  Taylor  to  Steele  eon- 
form  to  the  terms  of  the  agreement  and  the  re- 
quirement of  the  decree. 

5.  Under  the  decree  the  title  was  perfect 
without  the  execution  of  the  deeds. 

6.  The  pleadings  in  the  equity  case,  and  also 
in  this  suit,  show  facts  upon  which  a  court  of 
equity  would  compel  a  performance  by  Taylor, 
of  his  agreement  to  convey  to  Steele. 

7.  That  at  the  time  of  the  sheriff's  sales, 
under  which  the  defendants  claim,  Taylor  had 
no  estates  in  the  land  which  he  could  have 
transferred,  the  land  belonging  to  Steele  and 
the  purchase  money  to  Taylor,  the  claim  of  the 
latter  upon  the  land  being  that  of  security  for 
the  payment  of  the  purchase  money. 

8.  The  answers  of  the  defendants  present  no 
material  issuable  facts. 

0.  That  there  is  nothing  before  this  court  ex- 
cept the  questions  arising  upon  the  answers 
after  being  amended  by  the  order  of  the  eouit, 
the  final  judgment  being  upon  the  remaining 
portions  of  the  answer. 

10.  That  the  decree  in  the  suit  between 
Steele  and  Taylor  cannot  be  impeached  ool- 
laterally,  bnt  only  by  direct  proceedings. 

Erwin  v.  Lowry,  7  How.  172.  Nothing  ean 
be  assigned  for  error  which  contradicts  a  rec- 
ord. 

11.  That  the  defendants  had  no  right  to  in- 
tervene in  the  equity  suit. 

Tasker  v.  Small,  3  Myl.  &  C.  63  (14  Eng. 
Ch.);  Smith  Ch.  Pr.  423:  Wood  v.  White,  4 
Myl.  ft  0.  460  (18  Eng.  Ch.) ;  fioxie  t.  Carr.  1 
Sumn.  173;  Deas  v.  Thome,  3  Johns.  643;  Mur- 
ray V.  Lylbum,  2  Johns.  Ch.  441;  Gaskell  v. 
Uurdin,  2  Ball.  &  B.  167;  1  Dan.  Ch.  Pr.  SiS. 
329. 

12.  No  appeal  will  lie  from  the  motion  to 
strike  out  portions  of  the  defendant's  answers. 

When  amendments  are  within  the  discretion 
of  the  court,  no  appeal  lies  from  the  order 
granting  or  refusing  them. 

Smith  v.  Babcock,  3  Sumn.  583;  St.  John  v. 
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West,  S  Code.  Rep.  85;  Seneca  Bank  v.  Gar- 
linghouae,  4  How.  Pr.  174;  Roth  v.  Schlogs,  6 
Barb.  308;  Brown  t.  McCune,  6  Sandf.  220; 
Walden  v.  Craig,  0  Wheat.  57U. 

13.  Every  material  fact,  to  sliow  the  right  of 
Steele  to  the  land,  is  admitted  in  this  case,  and 
no  fact  set  up  in  the  answers  shows  any  right 
in  the  defendants. 

14.  From  the  admitted  facts  in  this  case,  if 
Taylor  had  conveyed  to  the  defendants,  instead 
of  to  Steele,  the  latter,  on  the  performance  of 
the  agreement  now  shown  by  him,  could  have 
compelled  them  to  convey  to  him. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

This  cause  comes  before  this  court  upon  a 
writ  of  error  to  the  Supreme  Court  of  the  Ter- 
ritory of  Minnesota. 

The  defendant  in  this  court  (Steele)  insti- 
tuted a  suit  in  the  District  Court  of  Ramsey 
County,  Minnesota  Territory,  against  fifty-four 
defendants,  to  determine  the  validity  of  their 
"claim,"  "estate,"  or  "interest,"  in  certain  real 
property  at  St.  Anthony's  Falls,  in  that  coun- 
ty, of  which  he  was  possessed,  and  in  which  he 
claimed  to  have  an  estate  in  fee  simple,  under 
certain  conveyances,  which  are  appended  to  his 
complaint.  This  complaint  shows  that  in  184U 
the  plaintiff  and  Arnold  W.  Taylor  were  ten- 
ants in  common  of  a  parcel  of  land  which  in- 
cludes the  property  in  dispute,  and  so  occupied 
it  until  180:2.  A  portion  was  laid  off  into  town 
lots,  some  of  which  were  sold;  expensive  mills 
and  other  improvements  were  projected  and 
partially  completed  on  it;  and  controversies 
arose,  and  suits  were  pending  between  them, 
when  the  parties,  in  January,  1852,  came  to  an 
agreement  of  sale.  By  this  agreement,  Taylor 
contracted  to  sell  to  the  plaintiff  his  interest 
in  the  real  property  unsold,  and  the  money 
and  securities  taken  for  the  lots  sold,  for  the 
sum  of  $25,000,  and  upon  the  condition  that  the 
plaintiff  should  acquit  him  from  the  payment 
of  a  certain  demand,  and  assume  his  liabilities 
101*]  on  'certain  contracts  for  labor  and 
building  materials.  Of  this  sum  $1,000  were 
to  be  paid  presently,  and  the  remainder  was  to 
be  paid  in  sixty  days  from  the  date,  at  the 
Merchants'  or  Suffolk  Bank  at  Boston,  and  a 
certificate  of  deposit  furnished  to  Taylor  at  St. 
Anthony's  Falls;  and  in  case  of  a  default,  the 
deposit  of  $1,000  was  to  be  a  forfeit.  But  if 
the  payment  was  made  in  the  manner  stipu- 
lated, conveyances  were  to  be  executed  b^  Tay- 
lor; and  meanwhile  he  was  to  remain  in  the 
possession  of  the  mill.  The  conveyances  re- 
ferred to  in  these  articles  were  not  executed 
until  May,  1833,  and  purport  to  have  been 
made  in  obedience  to  a  decree  of  the  District 
Court  of  Ramsey  County,  in  a  suit  commenced 
by  Steele  against  Taylor. 

The  complaint  of  Steele  against  the  fifty- 
four  defendants  is,  that  they  claimed  an  "es- 
tate," "interest,"  or  "right,"  in  that  property, 
have  from  time  to  time  declared  that  they  were 
owners  thereof,  and  have  executed  conveyances 
for  a  portion,  and  offer  to  sell  or  dispose  of  oth- 
er parts,  contrary  to  the  right  of  the  plaintiff. 

The  object  of  the  suit  is,  to  relieve  the  title 
of  the  plaintiff  from  the  mischief  of  these  ad- 
verse claims:  to  quiet  his  possession  by  means 
>f  a  decretal  order  requiring  the  defendants  to 
release  them,  or,  in  case  of  their  failure  to  do 
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so,  that  the  judgment  of  the  court  may  stand 
and  be  recorded  in  its  stead.  This  proceeding 
is  authorized  by  the  Revised  Statutes  of  Minne- 
sota, ch.  74,  sec.  1. 

The  twelve  persons  who  are  plaintiffs  in  this 
court,  and  were  defendants  in  the  District 
Court,  appeared  there,  and  severally  claimed 
title  to  parcels  of  land  included  in  the  con- 
veyances of  Taylor  to  the  plaintiff.  Their 
claims  respectively  rest  upon  the  facts,  that 
between  Kovember,  1852,  and  April,  1853,  judg- 
ments were  rendered  against  Taylor  in  the  Dis- 
trict Court,  upon  which  executions  issued,  and 
levies  and  sales  were  made  of  those  parcels 
before  May,  1853,  in  the  regular  course  of  ju- 
dicial  proceeding.  At  these  sales  the  defend- 
ants were  either  purchasers,  or  derive  title 
from  such  persons. 

The  defendants  aver  that  their  title  is  para- 
mount to  that  of  the  plaintiff;  for  that  the 
plaintiff  is  not  entitled  to  any  benefit  from  the 
articles  of  agreement  executed  by  Taylor,  in 
January,  1822,  and  then  recorded,  because  he 
failed  to  comply  with  the  obligation  to  pay 
$24,000  as  agreed  to  by  him. 

And  to  avoid  the  recitals  in  the  deeds,  to  the 
effect  that  they  were  executed  under  a  decretal 
order  of  the  court,  they  say  that  in  May,  1852, 
the  plaintiff  filed  a  bill  in  the  District  Court,  tu 
compel  Taylor  to  a  specific  performance  of  the 
contract  of  'January  preceding.  That  [*102 
upon  the  bill  the  Judge  made  an  order  for  the 
payment  of  the  $24,000  into  court  by  Steele; 
and,  upon  the  fulfilment  of  this  fiat,  that  an 
injunction  should  issue  to  restrain  Taylor  from 
selling,  conveying,  or  incumbering  the  prop- 
erty, or  in  anywise  intermeddling  with  it. 
That  an  injunction  and  supcena  issued,  and 
that  Taylor  appeared,  answered,  and  unsuccess- 
fully moved  to  dissolve  the  injunction,  in  July, 
1852.  That  no  other  act  was  done  by  the  plain- 
tiff until  April,  1853,  when  the  rights  of  the 
defendants  had  attached  by  those  purchases 
from  the  sheriff.  That  in  ^larcli,  1853,  the  de- 
fendants applied  to  the  District  Court  to  be 
made  defendants  in  the  cause,  which  applica- 
tion was  finally  unsuccessful,  and  that  the 
plaintiff  and  Taylor  then  fraudulently  closed 
their  controversy  by  a  decree  rendered  by  con- 
sent under  which  the  conveyances  were  made, 
and  that  their  object  was  to  defeat  the  claims 
of  these  defendants. 

That,  by  this  arrangement,  the  terms  of  the 
contract   of  January,  1852,  were  not  adhered  < 
to,  and  that  the  $24,000  were  not  paid  as  stated  ; 
in  the  deed.  i 

It  was  a  question  in  the  District  Court,  as 
well  88  in  this  court,  whether  the  decree  and 
the  agreement  leading  to  it,  that  form  a  part 
of  the  record  here,  properly  belong  to  the  case. 
The  defendants  in  the  District  Court  main- 
tained that  it  was  pleaded  by  them.  They  are 
found  in  an  exhibit  to  the  answers — an  exhibit 
which  purports  to  be  a  transcript  from  a  rec- 
ord in  the  Supreme  Court  of  Minnesota,  as  fur- 
nished on  an  appeal  from  the  District  Court  of 
Minnesota  by  the  defendants,  upon  the  decree 
disallowing  their  claim  to  be  made  defendants. 
Portions  of  this  transcript  are  referred  to  in 
the  answers,  as  forming  material  papers  in  the 
chancery  suit,  and  the  whole  suit  is  referred  to 
in  the  answers  to  support  its  allegations;  and 
it  is  specifically  set  up  and  pleaded.  We  think 
therefore,  that  the  record  of  that  suit,  as  it  *p- 
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pears  in  the  exhibit,  must  lie  taken  aa  au- 
thentic, in  deciding  upon  the  sufficiency  of  the 
answer  as  a  bar  to  the  plaintiflT's  complaint. 
The  decree  purports  to  have  Ixten  made  by  the 
court;  it  is  formal,  and  disposes  of  the  cause, 
and  is  only  defective  in  not  having  the  signa- 
ture of  the  Judge.  But  it  comes  from  the  legal 
custody,  has  been  accepted  by  the  parties,  and 
acted  on  by  them;  and  was  certified  to  the  Su- 
preme Court  of  the  Territory,  as  a  paper  in  the 
cause.  We  do  not  regard  the  signature  of  the 
Judge  aa  indispensable  to  its  authenticity. 
The  Statute  that  directs  the  signature  must  be 
considered  as  directory;  and  other  evidence,  to 
establish  its  verity  as  a  record  of  the  court, 
may  be  considered. 

In  the  District  Court,  the  plaintiff  moved  to 
103*]  strike  out  portions  *of  the  answer,  for 
insufflciency  and  on  other  grounds,  and  de- 
murred to  the  residue.  His  motion  and  demur- 
rer were  sustained,  and  a  final  decree  ren- 
dered for  the  plaintiff.  This  decree  was  af- 
firmed on  appeal  to  the  Supreme  Cuurt,  and 
the  defendants  in  that  court  prosecute  their 
writ  of  error  to  this  court.  The  Statutes  of 
Minnesota  prescribe:  "That  the  court  must,  in 
every  stu^e  o(  an  action,  disregard  any  error  or 
defect  in  the  pleadings  and  proceedings  which 
does  not  alfect  the  substantial  rights  of  the 
adverse  party,  and  no  judgment  can  be  re- 
versed or  affected  by  reason  of  such  error  or 
defect."  The  question  to  an  appellate  court  in 
the  present  case  is,  do  the  answers  of  the  de- 
fendants, as  pleaded  by  them,  disclose  a  valid 
claim  to  the  property  in  dispute,  so  as  to  bar 
the  petition  of  the  plaintidf  for  relief?  No 
objection  is  taken  to  the  validity  of  the  con- 
tract of  January,  1852,  between  the  parties, 
Steele  and  Taylor.  The  record  of  that  contract 
is  notice  to  subsequent  purchasers;  and  Steele, 
by  the  Statutes  of  the  Territory,  was  entitled 
to  have  "precedence  of"  them,  and  "a  lien 
npon  the  land,  according  to  the  import  and 
meaning  of  the  contract."  Rev.  Stat.  ch.  47, 
sec.  3. 

It  is  not  denied  that  the  plaintiff  paid  $1,000 
at  the  execution  of  the  contract,  nor  that  the 
$24,000  were  paid  within  sixty  days  into  a 
bank  at  Boston — a  bank  of  solvency  and  credit 
— nor  that  a  certificate  of  deposit  within  a  rea- 
sonable time  afterward  was  offered  to  Taylor, 
at  St.  Anthony's  Falls;  nor  that,  upon  his  re- 
fusal to  take  tiie  latter,  the  money  and  interest 
were  immediately  tendered  to  him;  and  upon 
a  farther  refusal,  that  relief  was  sought  from  a 
court  of  chancery,  whose  order  for  the  payment 
of  the  money  into  court  was  promptly  complied 
with.  The  precise  grounds  of  complaint  are, 
that  neither  the  ifcrchants'  nor  Suffolk  Bank 
was  made  the  depository  of  the  money,  and  a 
certificate  from  one  of  them  has  never  l)een 
tendered  to  Taylor,  and  that  ho  has  the  right 
to  rely  upon  the  letter  of  his  contract.  No 
specification  has  been  made  of  any  injury  or 
inconvenience  suffered  by  him,  as  a  conse- 
quence of  the  deposit  having  been  made  in  the 
Bank  of  Commerce,  rather  than  in  the  Banks 
mentioned  in  the  agreement.  And  the  plaintiff 
avers,  that  the  only  reason  for  the  change  was, 
the  refusal  of  those  Banks  to  give  a  certificate 
of  the  kind  mentioned. 

At  law,  if  there  is  an  express  agreement  for 
the  payment  of  the  purchase  money,  and  the 
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delivery  of  the  conveyance  of  the  land  by  * 
particular  day,  and  at  a  particular  place,  the 
parties  will  be  bound  by  it,  and  time  will  be 
of  the  essence  of  the  contract.  But,  in  equity, 
the  estate  bargained  and  agreed  to  be  sold  be- 
comes the  property  of  the  purchaser  aa  soon  as 
the  "agreement  is  concluded.  It  will  de-  [*104 
scend  to  his  heirs  at  his  death,  or  may  be  de- 
vised by  him;  while  the  purchase  money  vests 
in  the  vendor,  and  forms  a  part  of  his  personal 
estate.  In  the  ordinary  case  of  the  purchase  of 
an  estate,  the  assignment  of  a  particular  day  or 
a  specified  place  for  the  perfection  of  the  title 
is  considered  as  merely  formal,  the  general  ob- 
ject of  the  contract  being  the  sale  of  an  estate 
for  a  given  sum,  and  the  stipulation  signifying 
that  the  purchase  shall  be  completed  promptly, 
and  in  a  reasonable  manner,  regard  being  bad 
to  the  circumstances  of  the  case,  and  the  na- 
ture of  the  title  and  property.  Time  may  be 
made  of  the  essence  of  the  contract  by  express 
stipulation,  or  it  may  become  essential  by  con- 
siderations arising  from  the  nature  of  the 
property,  or  the  character  of  the  interest  bar- 
gained. And  the  principle  of  the  court  of 
equity  does  not  depend  upon  considerations  col- 
lateral to  the  contract  merely,  nor  on  the  con- 
duct of  the  parties  subsequently,  showing  that 
time  was  not  of  the  essence  of  the  contract  in 
the  particular  case. 

But  it  must  affirmatively  appear  that  the 
parties  regarded  time  or  place  as  an  essential 
element  in  their  agreement,  or  a  court  of 
equity  will  not  so  regard  it. 

Hepwell  V.  Knight,  I  Y.  &  C.  Kxch.  416. 

In  Parkin  v.  Thorold,  16  Beav.  59,  the  Mas 
ter  of  the  Rolls  said:  "A  contract  is  undoubted- 
ly construed  alike  both  in  e<|uity  and  at  law; 
nay,  more — a  court  of  law  is  the  proper  tri- 
bunal for  determining  the  construction  of  it. 
But  courts  of  equity  make  a  distinction  in  all 
cases  between  that  which  is  matter  of  inV 
stance  and  that  which  is  matter  of  form;  asl 
if  it  find  that,  by  insisting  on  form;  the  sul- 
stance  will  be  defeated,  it  holds  it  to  be  in- 
equitable to  allow  a  person  to  insist  on  such 
form,  and  thereby  defeat  the  substance.  For 
instance,  A  has  contracted  to  sell  an  estate  U* 
B,  and  to  complete  the  title  by  the  25th  Oc- 
tober; but  no  stipulation  is  introduced,  thai 
either  party  considers  time  of  the  essence  of  th< 
contract.  A  completes  the  title  by  the  2€tli: 
at  law,  the  contract  is  at  an  end,  and  B  may 
bring  an  action  for  the  non- performance  of  tbc 
contract,  and  obtain  damages  for  the  breach: 
but  equity  holds,  that  unless  B  can  show  that 
the  delay  of  twenty-four  hours  really  produced 
some  injury  to  him,  he  is  not  to  be  permitted 
to  bring  this  action  or  to  avoid  the  perform- 
ance of  the  contract;  not,  certainly,  on  tbs 
ground  that  the  25th  October  was  not  a  part 
of  the  contract,  but  on  the  ground  that  it  is  un- 
just that  B  should  escape  the  performance  of  a 
contract  which  has  been  substantially  pw- 
formed  by  A,  by  reason  of  some  omission  i* 
a  formal  but  immaterial  portion  of  it."  Upon 
a  view  of  the  chancery  record,  our  conclusions 
are,  that  the  plaintiff,  in  good  faith,  attemptrd 
a  literal  performance  *of  his  contract  [*10S 
with  Taylor;  that  the  deposit  of  the  money 
due,  in  a  bank  of  solvency  and  credit,  othei 
than  those  named  in  the  contract,  did  not  is' 
flict  an  injury  upon  Taylor,  and  the  offer  of  it* 
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oertlfleate  of  deposit,  priro»  fade,  was  a  sub- 
atantial  performance  of  its  requirements.  That 
his  subsequent  offer  of  tlie  money  and  the  in- 
terest that  had  accrued,  and  on  the  refusal  of 
Taylor  to  receive  it,  his  prompt  application  to 
chancery,  and  payment  of  the  money  into 
court,  relieve  the  plaintiff  from  every  imputa- 
tion of  laches  or  delay.  The  District  Court  ex- 
pressed an  opinion  corresponding  to  this,  in 
July,  1852,  in  denying  the  motion  to  dissolve 
the  injunction,  and  this  was  a  virtual  decision 
of  the  cause  in  that  court. 

These  transactions  occurred  before  the  judg- 
ments against  Taylor,  under  which  the  land 
was  afterwards  sold,  were  rendered  by  the  Dis- 
trict Court.  The  District  (/ourt  had  the  parties 
before  it,  and  held  the  defendant  (Taylor)  un- 
der restraint,  by  injunction,  and  the  purchase 
money  in  its  custody.  It  had  been  empowered 
by  a  statute  of  the  Territory  "to  pass  the  title 
to  real  estate  by  a  decree,  without  any  other 
net  to  be  done  on  the  part  of  the  defendant, 
when,  in  its  judgment,  it  was  the  proper  mode 
to  carry  its  decree  into  effect."  Rev.  Stat.  Minn. 
|i.  466,  sec.  33.  But,  before  the  transfer  to  the 
]ilaintiff  had  been  made,  judgments  were  ob- 
tained and  docketed  against  Taylor,  which  were 
*«  lien  upon  all  the  real  property  of  the  debtor 
la  the  county  owned  by  hira  at  the  date  of 
Ihe  judgment,  or  afterwards  acquired."  The 
influence  of  these  judgments,  and  of  the  levy 
•>f  the  executions  upon  the  land  described  in 
the  agreement  of  January,  1852,  and  the  sale 
under  those  executions,  remains  to  be  con- 
aidered.  The  twelfth  of  the  "Ordinances  in 
Chancery"  of  Lord  Bacon  is,  that  no  decree 
bindetb  any  that  cometh  in  bona  fide  by  con- 
veyance from  the  defendant  before  bill  exhibit- 
ed, and  is  made  no  party,  neither  by  bill  nor 
the  order;  but  where  he  comes  in  pendente 
lite,  and  while  the  suit  is  in  full  prosecution, 
snd  without  any  color  of  allowance  or  privily 
of  the  court,  there  regularly  the  decree  bind- 
eth;  but  if  there  were  any  intermission  of  the 
suit,  or  the  court  made  acquainted  with,  the 
court  is  to  give  order  upon  the  special  matter 
according  to  justice.  The  rule  has  been  ap- 
plied with  steadiness  to  all  cases  of  transfer 
during  the  progress  of  a  cause,  notwithstand- 
ing the  hardship  of  individual  cases,  from  con- 
aiderations  of  public  policy  and  convenience. 
Suit*  would  be  interminable,  if  the  rights  of 
the  parties  could  be  disturbed  by  mesne  con- 
veyances, and  a  necessity  imposed  for  the  in- 
troduction of  other  parties  on  the  record.  The 
apparent  exception  to  the  rule  arises  when  an 
event  occurs  which  deprives  the  party  on  the 
record,  not  only  of  his  interest  in  the  subject  of 
106*]  *the  suit,  but  also  of  his  faculty  to  com- 
ply elTectively  with  the  decree  of  the  court.  In 
such  a  case,  additional  parties  are  necessary  to 
enable  the  court  to  make  an  operative  decree. 
The  Court  of  Chancery  ordinarily  acta  in  \)ct- 
•onam;  and  in  cases  like  the  present,  perfects 
the  title  of  the  purchaser  by  requiring  the 
vendor  to  execute  a  title  conformable  to  the 
agreement.  But,  in  cases  of  bankruptcy  and 
insolvency,  the  bankrupt  or  insolvent  is 
atripped  of  his  rights  of  property  and  of  his 
capacity  to  defend  suits  in  which  he  is  a  party. 
In  such  cases  the  assignees  are  commonly  made 
parties  (Dani  Pr.  328) ;  but  there  are  opposing 
authorities— Cleveland  t.  Boerum.  23  Barb.  201. 
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And  it  haa  been  decided  that  a  purchaser  under 
an  execution  issued  on  a  judgment  rendered 
pendente  lite,  need  not  be  made  a  party  iu 
such  a  case.    Scott  v.  Calemon,  5  Mon.  73. 

The  statute  we  have  cited  from  the  Code  of 
Minnesota  enlarges  the  powers  of  the  Court 
of  Chancery  of  tliat  Territory,  and  enables  it 
to  act  in  rem.  It  may  pass  the  title  without 
any  act  of  the  defendant.  The  bill,  subpcena, 
and  injunction,  placed  the  property  wholly  un- 
der the  control  of  the  Court  of  Chancery,  and 
new  parties  were  not  requisite  to  enable  the 
court  to  vest  the  title  in  the  equitable  claim- 
ant. 

This  principle  is  not  peculiar  to  courts  of 
chancery;  but  the  maxim  that  "pendente  lite 
nihil  innovetur,"  is  applied  in  real  and  mixed 
actions  by  the  common  law. 

Was  there  a  valid  exercise  of  the  jurisdic- 
tion of  the  court,  and  did  the  decree  pass  the 
title  to  the  purchaser?  Had  the  plaintiff  any 
duty  to  perform,  in  regard  to  the  application 
of  the  purchase  money,  in  the  registry  of  the 
court!  Some  authorities  affirm  that  »  pur- 
chaser of  the  legal  title  at  a  judicial  sale  im- 
mediately succeeds  to  the  rights  of  the  debtor, 
and  that  the  equitable  claimant  under  an  exec- 
utory contract  becomes  responsible  to  him  for 
the  purchase  money  remaining  unpaid.  Moyer 
v.  Hinman,  17  Barb.  137;  10  Serg.  &  R.  18. 
Other  authorities  recognize  the  right  of  the 
purchaser  to  the  benefit  of  the  contract  from 
the  time  that  the  equitable  claimant  has  notice 
of  the  sale  and  convevance  bv  the  sheriff, 
(Moyer  v.  Hinman,  13  N.  Y.  180;  2  Ired.  Eq. 
607;  4  Madd.  500,  note) ;  while  other  well-con- 
sidered cases  deny  that  the  purchaser  at  the 
sheriff's  sale  obtains  a  title  which  can  be  inter- 
posed to  impede  the  progress  of  the  legal  title 
to  the  purchaser  by  articles,  or  operates  as  a 
transfer  of  his  debt  for  the  unpaid  purchase 
money  from  his  vendor  to  the  claimant  under 
the  judgment.  Chinn  v.  Butts,  3  Dana.  Ky. 
647;  Lodge  v.  Lyseley,  4  Simon,  70;  Whitworth 
v.  Gaugain,  3  Hare,  410;  Scott  v.  Calemon,  6 
Mon.  73.  The  case  reported  in  3d  Dana  was  a 
contest  between  two  'purchasers — one  [*107 
under  an  executory  contract,  and  the  other  un- 
der a  judgment  against  the  vendor  while  a  part 
of  the  purchase  money  remained  unpaid.  The 
holder  of  the  sheriff's  title  recovered  in  an 
ejectment;  and  the  questions  decided  arose  on 
a  bill  for  relief  filed  by  the  defendant  upon  his 
elder  equitable  title.  The  court  say,  that  "the 
purchase  of  the  entire  legal  title,  with  notice  of . 
an  outstanding  equity,  arising  from  a  previous 
sale  of  the  land  by  the  same  vendor  to  a 
stranger,  does  not  per  se  transfer  to  the  pur- 
chaser any  right,  legal  or  equitable,  to  any  por- 
tion of  the  unpaid  consideration  remaining  due 
to  the  vendor  from  the  first  buyer;  and  if  there 
should  be  any  extraneous  ground  for  an  equi- 
table substitution,  it  should  be  asserted  and 
shown  by  the  purchaser  before  the  stranger 
holding  the  prior  equity  had  made  full  pay- 
ment to  the  vendor.  If  there  be  such  an  equity, 
it  is  against  the  vendor,  and  not  against  the 
debtor;  and,  whether  it  exist  or  will  ever  be 
asserted,  the  debtor  cannot  be  presumed  to 
know." 

Without  attempting  to  reconcile  these  cases, 
or  to  discover  whether  that  is  possible,  it  ia 
evident  that  the  present  case  does  net  fall  with- 
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in  the  limits  of  either  of  them.  The  right  of 
the  plaintiff  to  precedence  over  the  judgment 
creditor,  or  the  purchaser  under  his  execution 
does  not  depend  upon  the  exercise  of  the  ex- 
traordinary jurisdiction  of  the  Court  of  Chan- 
cery, and  is  not  confined  by  the  rules  uinder 
which  tliat  court  administers  that  jurisdiction. 
His  priority  is  a  legal  right,  reposing  upon  the 
legislative  authority.  Before  the  judgment 
creditor  had  established  his  debt,  the  plaintiff 
had  acquired  possession  of  the  property,  and 
had  paid  his  money  into  court.  His  purchase 
money  was  thus  paid.  If  the  purchasers  from 
the  sheriff  acquired  any  title  to  that  money  by 
their  purchase  of  the  land,  it  is  evident  tliat  it 
should  have  been  asserted  by  direct  appeal  to 
the  court,  and  not  by  an  adversary  proceeding 
at  law  for  the  land.  If  a  person  pendente  lite 
talces  an  assignment  of  the  interest  of  one  of 
the  parties  to  the  suit,  he  may,  if  he  pleases, 
make  himself  a  party  by  bill,  but  he  cannot 
by  petition  pray  to  be  admitted  as  a  party  de- 
fendant; all  that  the  court  will  do  is  to  make 
an  order  that  the  assignor  shall  not  tatce  the 
propertv  out  of  court  without  notice.  Dani 
Ch.  Pr.'329;  Wiswall  v.  Sampson,  14  How.  8.  0. 
52. 

We  do  not  consider  that  the  act  of  Taylor 
in  consenting  to  a  decree,  or  the  act  of  the 
plaintiff  in  accepting  one,  is  evidence  of  any 
fraud,  or  of  a  conspiracy  against  the  defend- 
ants in  this  suit.  The  decree  was  a  conse- 
quence of  the  opinion  of  the  court  upon  the 
cause  as  presonted  by  the  pleading,  on  the  mo- 
tion to  dissolve  the  injunction;  and  so  far  •• 
the  equilies  of  the  parties  are  to  be  considered, 
the  decree  embodies  them. 
108*]  *There  is  no  other  specification  of  fraud, 
and  the  general  charges  of  fraud,  unaccom- 
panied by  a  statement  of  the  facts  constitut- 
ingthe  fraud,  have  no  effect  or  influentie. 

We  are  of  opinion  that  there  is  no  error  in 
the  record,  end  the  Judgment  of  the  Supreme 
Court  of  Minnesota  Territory  is  affirmed. 


FRANK  DYNES,  Plff.  in  Error, 

V. 

JONAH  D.HOOVER. 
(See  8.  C.  20  How.  66-84.) 

Courts -martial — Congress  can  provide  for  and 
regulate — where  liberty  of  citizen  is  re- 
strained in  proceedings  coram  non  judioe, 
false  imprisonment  is  proper  ac  ion — officer 

'  executing  process  of  court  without  jurisdic- 
tion, is  trespasser — civil  courts  may  give  re- 
dress for  illegal  punishment  by  courts-mar- 
tial, or  where  they  have  no  jurisdiction — on 
charge  of  desertion,  courts-martial  may  con- 
vict of  attempt  to  desert — sentence  by,  to 
penitentiary  of  District  of  Columbia,  legal. 

CoDgren  bas  the  power  to  provide  for  the  trial 
and  panlBbment  of  mliltarjr  and  naval  offenses  in 
tbe  manner  practiced  by  civlllxed  nations. 

Where  an  Inferior  court  bas  jurisdiction  over  the 
■abject  matter,  but  Is  bound  to  adopt  certain  mies 
In  the  proceedings,  from  which  it  deviates,  where- 
by the  proceedlugs  are  rendered  coram  non  Judlce, 
trespass  for  false  imprisonment  is  tbe  proper  rem- 
edy, where  the  liberty  of  the  eltlsen  has  been  re- 


Non. — Naval  courts  marshal — ^Jurisdiction  of,  as 
to  pprsons  and  offenses,  how  constituted,  etc. — see 
note  to  Wilkes  v.  DInsman,  12  U  ed.  U.  8.  618. 
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strained  by  process  of  the  court,  or  by  the  execn- 
tions  of  its  jodinnent. 

An  ofllcer,  executing  the  process  of  a  court  wbirk 
has  acted  wllbout  jiirisdlction  over  the  subject 
matter,  becomes  a  trespasser. 

Courts-martial  derive  their  jurisdiction  and  are 
regulated  by  an  Act  of  Congress,  or  they  may  jcet 
jurisdiction  by  a  fair  deduction  from  the  deflnithm 
of  tbe  crime  that  it  comprehends. 

If  a  court-martial  has  no  jurisdiction  over  tbe 
subject  matter  of  tbe  charge  ft  has  been  convened 
to  try,  or  shall  InHIct  a  punishment  forbidden  by 
the  law,  though  Its  sentence  shall  be  approved  by 
the  officers  having  a  revisory  power  of  It,  civfl 
courts  may,  in  an  action  by  a  party  aggrieved  by 
it.  Inquire  Into  the  want  of  the  court's  jurisdiction, 
and  give  redress. 

Argued  Jan.  8,  18S8.      Decided  Feb.  I,  1858. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Columbia. 
This  was  an  action  of  trespass  and  false  im- 

Erisonment,  instituted  by  the  plaintiff,  Frank 
•ynes,  late  a  seaman  in  the  United  States 
Na^,  a^inst  the  defendant,  John  D.  Hoover, 
for  imprisoning  him  and  causing  him  to  be  im- 

Srisoned  in  the  Penitentiary  of  the  District  of 
olumbia.  The  defendant  pleaded  that  tbe 
imprisonment  was  by  the  authority  of  a  sen- 
tence of  a  naval  general  court-martial,  convened 
under  the  Act  of  Congress  of  April  23,  1800, 
and  that  the  defendant,  as  Marshal  of  the 
United  States  for  the  District  of  Columbia,  was 
directed  by  the  President,  in  a  letter,  to  com- 
mit the  said  plaintiff  to  the  Penitentiary  in 
the  District  of  Columbia,  in  accordance  witii 
the  sentence  of  the  said  naval  general  court- 
martial,  which  direction  the  defendant,  as  Mar- 
shal aforesaid,  executed  and  obeyed. 

The  defendant  also  alleged  that  the  said  sen- 
tence was  absolute  and  final,  and  that  the  Cir- 
cuit Court  of  tbe  District  of  Columbia  bad  no 
jurisdiction  in  the  case. 

The  plaintiff  demurred  to  the  plea,  on  this 
ground  that  the  court-martial  had  no  jurisdic- 
tion or  authority  to  pass  such  a  sentence;  that 
the  sentence  was  illegal  and  void:  and  be- 
cause the  President  had  no  jurisdiction  or  au- 
thority to  write  such  letter  as  that  pleaded; 
and  that  the  letter  and  tbe  directions  therein 
contained  were  unconstitutional,  illegal  and 
void. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  J.  M.  Carlisle,  George  £.  Badger  and 
Charles  Lee  Jones,  for  plaintiff  in  error. 

A  court-martial  having  no  jursdiction  but 
one  limited  and  defined,  both  in  respect  of  per- 
sons and  offenses,  can  take  no  cognizance  of 
any  impropriety  but  such  as  is  prohibited  and 
punished  by  positive  law. 

There  must  be  a  certainty  of  the  offense 
committed.  It  must  be  set  out  in  such  terms 
as  bring  it  unequivocally  and  clearly  within 
the  law  or  statute  by  which  it  is  made  punish- 
able. In  some  instances,  even  words  synony- 
mous with  those  of  the  article  prohibiting  tbe 
offense,  do  not  suffice;  but  the  very  words  of 
the  whole  fact  must  be  set  forth  with  certainty 
in  the  specifications.  All  the  circumstances  of 
the  time,  place  and  manner  of  the  act  charged, 
must  be  minutely  described.  If  disrespectful, 
contemptuous  or  mutinous  words  be  imputed 
to  him,  the  very  words  must  be  specified.  A 
court-martial  more  resembles  a  tribunal  of  the 
civil   law,  since   the   members   unite   in  their 
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own  persons  the  eh»ntct«r,  both  of  judge  and 
juror. 

Tytler,  ch.  6,  sec.  1.  pp.  200,  218;  2  McAr- 
thur,  ch.  1,  sees.  3,  0-lG;  Hough,  p.  32;  Ma- 
comb, sees.  31-3U,  p.  25;  De  Hart,  pp.  287,  292; 
Hickman,  p.  168;  3  Greenl.  Ev.  p.  472. 

The  rationale  of  the  rule  is  the  same  in  all 
courts;  wliich  is,  that  the  prisoner,  being  thus 
minutely  informed  under  what  law  and  for 
what  offense  and  of  what  facts  he  is  accused, 
may  duly  prepare  himself  for  his  trial.  In  the 
same  spirit  it  is  required  that  he  be  furnished 
with  a  copy  of  the  charges  and  specifications, 
and  the  names  and  descriptions  of  the  wit- 
nesses for  the  prosecution,  in  due  time  before 
his  trial.  The  object  of  this  rule  is,  not  only 
that  he  may  be  prepared  to  meet  tlie  matter 
of  the  charge,  but  to  canvass,  and  if  necessary 
impeach,  the  competency  or  the  credit  of  the 
witnesses.  The  charges,  after  a  copy  of  them 
has  been  thus  served  upon  the  prisoner,  are  im- 
alterable  except  under  very  peculiar  and  ex- 
traordinary circumstances. 

Adye,  pp.  127,  128;  Tytler,  217,  244,  258;  1 
McArtbur,  pp.  281,  282;  Macomb,  sec.  36  p.  20; 
De  Hart,  p.  102. 

Now  aa  to  the  procedure  of  the  court-mar- 
tial, whose  judgment  and  sentence  are  now  in 
question. 

For  the  plaintiff  we  contend — 

That  the  judgment  and  sentence  of  the 
court-martial  was  an  absolute  nullity,  and 
affords  no  sort  of  a  justification  to  anyone  exe- 
cuting process  under  it. 

The  following  well  settled  principles  of  law 
can  not  be  controverted:  "That  when  a  court 
has  jurisdiction,  it  has  a  right  to  decide  every 
qoestion  before  it,  and  if  its  decision  is  merely 
erroneous  and  not  irregular  and  void,  it  is 
binding  on  every  other  court  until  reversed. 
But  if  the  subject  matter  is  not  within  its  juris- 
diction, or  where  it  appears  from  the  convic- 
tion itself  that  they  may  have  been  guilty 
of  an  excess,  or  have  decided  on  matters  be- 
yond and  not  within  their  jurisdiction,  all  is 
void,  and  their  judgments  or  sentences  are  re- 
garded in  law  aa  nullities.  They  constitute  no 
JoBtiflcation;  and  all  persons  concerned  in  exe- 
cuting such  judgments  or  sentences,  are  tres- 
passers, and  liable  to  an  action  thereon. 

1  Pet.  340;  2  Pet.  169;  Griffith  v.  Frazier, 
8  Cranch,  0;  14  How.  144;  Wickes  v.  Caulk,  6 
Harr.  &  J.  42;  Bigelow  t.  Stearns,  19  Johns. 
39;  Case  of  The  Marshalsea,  10  Co.  76;  Terry 
T.  Huntington,  Hardres,  480;  Shcrgold  v.  Holl- 
oway,  2  Str.  1002;  Hill  t.  Bateman,  1  Str. 
710;  Perkins  v.  Proctor,  2  Wils.  382;  Dr. 
Bouchier's  case,  cited  2  Wils.  386;  Martin  v. 
Marshall,  cited  2  Wils.  386;  Parsons  v.  Lloyd, 
3  Wils.  341;  Miller  v.  Scare,  2  W.  Bl.  1145; 
Crepps  V.  Durden,  Cowp.  640;  Groome  v.  For- 
rester, 6  M.  *  8.  314;  Warns  v.  Varley,  6  T. 
R.  443;  Brown  v.  Compton,  8  T.  R.  424;  Mo- 
ravia T.  Sloper,  Willes,  30;  Peacock  v.  Bell,  1 
Sannd.  74;  8  T.  R.  178;  2  W.  Bl.  1035;  The 
King  T.  Bugger,  1  Dowl.  ft  R.  460;  3  Camp. 
388;  DoswelT V.  Impey,  1  B.  ft  C.  169. 

A  court-martial  is  one  of  those  inferior 
courts  of  limited  jurisdiction  whose  judgments 
may  be  questioned  collaterally.  It  is  an  infe- 
rior court,  in  the  most  technical  common  law 
sense  of  those  words.  The  law  will  intend 
nothing  in  ita  favor.  The  decision  of  such  a 
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tribunal  in  a  case  without  its  jurisdiction,  can- 
not protect  the  ollicer  who  executes  it.  The 
court  and  the  officer  are  all  trespassers. 

Wise  V.  Withers,  3  Cranch,  337;  Ex  parte 
Watkins,  3  Pet.  208;  Mills  v.  Martin,  19  Johns. 
32;  Smith  v.  Shaw,  12  Johns.  2G7;  Brooks  v. 
Adams,  11  Pick.  442;  Duffield  v.  Smith,  3  Serg. 
ft  R.  599;  3  Greenl.  Ev.  sec.  470;  Warden  v. 
Bailey,  4  Taunt.  67;  Frye  v.  Ogle,  1  McArthur, 
App.  Ko.  24,  and  Hickman,  App.  No.  17;  Moore 
V.  iJastard,  2  McArthur,  194-200;  1  McArthur, 
chap.  10,  sec  9,  pp.  264,  272;  Hanneford  v. 
Hunn,  2  Carr.  ft  P.  148;  Wharton's  Am.  Law  of 
Homicide,  62. 

Two  essential  vices  appear  on  the  face  of  the 
proceedings  of  the  court-martial  in  question, 
either  of  which  would  alone  render  their  pro- 
ceedings irregular  and  void. 

1.  Ilie  finding  was  in  a  cause  coram  non 
judice,  it  being  for  an  offense  of  which  the 
plaintiff  was  never  charged,  and  of  which  the 
court  had  no  cognizance. 

2.  The  subject  matter  of  the  sentence,  the 
punishment  inflicted,  was  not  within  their  ju- 
risdiction, and  is  a  punishment  which  they 
liad  no  authority  of  law  to  inflict.  See  Hick- 
man, 149,  152,  and  McArthur,  158. 

1st.  The  court-martial  was  brought  into  ex- 
istence by  the  order  or  precept  of  the  Secre- 
tary of  the  Navy.  The  plaintiff  "legally 
brought  before  it"  for  the  trial  of  his  guilt  or 
innocence  of  the  following  "charfje  and  speci- 
fication of  a  charge  preferred  by  the  Secretary 
of  the  Navy,"  and  to  no  other  legal  intent  or 
purpose  whatsoever. 

"Charge — Desertion. 
Specification. 

In  this,  that  on  or  about  the  12th  day  of  Sep- 
tember,  in  the  year  1854,  the  said  Frank  Dynes 
deserted  from  the  United  States  ship  Independ- 
ence, at  New  York. 

J.  C.  Dobbin, 
Secretary  of  the  Navy." 

Of  this  charge,  and  of  this  charge  only,  had 
the  court-martial  jurisdition  to  try  him  (see 
2  McArthur,  221),  and  their  decision  as  to  his 
guilt  or  innocence  upon  this  charge,  would  lie 
as  absolute  and  final  as  would  be  the  decision 
of  any  other  court  on  matters  within  their  ju- 
risdiction. 

But  the  court-martial  acquitted  him  of  the 
only  charge  legally  brought  before  them,  the 
only  subject  matter  whereof  they  had  cogni- 
zance, but  found  him  guilty  of  another  offense 
of  which  they  had  no  sort  of  jurisdiction;  an 
offense  as  yet  unknown  to  the  law — not  enu- 
merated in  the  naval  articles  as  one  of  the 
crimes  within  the  cognizance  of  a  court-mar- 
tUl. 

The  finding  of  the  court  was  as  follows: 

"The  court  do  find  the  accused,  Frank  Dyne*, 
seaman  of  the  United  States  Navy,  as  follows: 
Of  the  specification  of  the  charge,  guilty  of  at- 
tempting to  desert;  of  the  charge,  not  guilty 
of  deserting,  but  guilty  of  attempting  to  de> 
sert." 

This  finding  is  in  direct  violation  of  the  oath 
which,  by  the  36th  article  of  the  Act  of  Con- 
gress for  the  government  of  the  Navy,  each 
member  of  the  court  is  required  to  take  "be- 
fore proceeding  to  trial,"  that  1m  "will  truly 
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try  without  prejudice  or  partiality  the  cage 
now  depending;"  and  of  the  38th  article,  which 
declarps  that  all  charges  on  which  an  applica- 
tion for  a  general  court-martial  is  founded, 
shall  be  exhibited  in  writing  to  the  proper  of- 
ficer, nor  shall  any  other  charge  or  charges 
than  those  so  exhibited  be  urged  against  the 
person  to  be  tried  before  the  court,  unless  un- 
der the  circumstances  there  enumerated,  "in 
which  case  reasonable  time  shall  be  given  to 
the  person  to  be  tried,  to  make  his  defense 
against  such  new  charge." 

See  Macomb  on  Courts-Martial,  sees.  36  and 
36,  p.  26;  De  Hart,  p.  102;  Tytler,  217. 

It  is  true  that  at  common  law  the  jury  may 
frequently  find  the  prisoner  guilty  of  a  minor 
offense  included  in  the  charge,  or  of  a  part  of 
the  offense  therein  specified;  as  on  an  indict- 
ment for  petit  treason  he  may  be  found  guilty 
of  murder  or  of  manslaughter,  for  both  these 
offenses  are  included  in  the  charge,  as  is  also 
the  offense  of  manslaughter  in  the  charge  of 
murder;  and  under  an  indictment  charging  an 
assault  with  intent  to  murder,  the  party  may 
be  convicted  of  a  simple  assault  only;  or  un- 
der an  indictment  charging  an  assault  with  in- 
tent to  abuse  and  carnally  know,  the  defend- 
ant may  be  convicted  of  an  assault  with  intent 
to  abuse  simply, 

1  Chit.  Cr.  Law,  250-251. 

But  on  an  indictment  for  felony  he  cannot  be 
convicted  of  a  misdemeanor,  because  the  of- 
fenses are  distinct  in  their  nature  and  of  a 
distinct  legal  character. 

Nor  can  a  party  be  convicted  on  an  indict- 
ment for  a  specific  offense  of  an  attempt  to 
commit  that  offense.  Thus,  on  an  indictment 
for  burglariously  breaking  and  entering  a 
dwelling  house  and  stealing  the  goods  men- 
tioned, the  party  may  be  acquitted  of  the 
burglary  and  convicted  of  the  larceny,  it  being 
included  in  the  charge;  but  he  cannot  be  ac- 
quitted of  the  burglary  and  stealing  and  con- 
victed of  a  burglary  with  intent  to  steal  or  to 
commit  any  other  felony,  tor  they  are  distinct 
offenses. 

See  Vandercomb  and  Abbott's  case,  2  Leach. 
C.  L.  828-833 ;  1  Russell  on  Crimes,  831 ;  Com. 
V.  Roby,  12  Pick.  606-6-7. 

So,  on  an  indictment  for  murder,  he  cannot 
be  acquitted  of  the  murder  and  convicted  of  an 
assault  with  intent  to  murder.  He  is  before 
the  court  charged  with  a  specific  offense,  and  is 
prepared  only  to  defend  himself  against  that 
charge  and  the  matter  therein  specified;  he 
may  entirely  rely  upon  the  evidence  of  the  very 
man  of  whose  murder  he  is  charged,  to  prove 
that  no  homicide  has  been  committed. 

Courts-martial,  following  these  principles  of 
the  common  law,  may  also  find  a  party  guilty 
of  a  minor  offense  included  in  the  charge.  As 
on  a  charge  of  desertion,  they  may  acquit  of 
that  charge  and  find  the  party  guilty  of  "ab- 
sence without  leave,"  for  this  offense  is  of  a 
like  nature,  and  all  its  ingredients  are  included 
in  the  charge,  for  absence  is  the  principal 
question  in  issue. 

Tytler,  321,  322,  323. 

But  attempting  to  desert  is  altogether  a  dis- 
tinct offense,  depending  upon  different  facts 
and  circumstances,  of  which  the  party  has  had 
no  notice. 

Besides,  "absence  without  leave"  is  by  the 
JBrttlBb  Mutiny  Act,  and  the  21«t  article  of  ine 
«40 


Act  of  Congress  for  the  government  of  the 
army  (April  10,  1806,  2  Stat,  at  L.  362)  mode  a 
military  offense  within  the  cognizance  of  an 
army  court-martial. 

But  "attempting  to  desert"  is  not  enumerated 
by  the  articles  for  the  government  of  the 
navy,  as  an  offense  within  the  cognizance  of  a 
naval  court-martial.  A  naval  court-martial  de- 
rives its  sole  being  from,  and  is  the  men 
creature  of  the  Act  of  Congress,  and  has  no 
jurisdiction  of  any  other  offenses  than  such  as 
are  therein  enumerated  as  within  their  cogniz- 
ance. "When  a  new  court  is  erected,  it  can 
have  no  other  jurisdiction  than  that  which  is 
expressly  conferred,  for  a  new  court  cannot 
prescribe." 

4  Inst.  200. 

But  it  may  be  contended  that  the  32d  article 
covers  this  offense,  which  article  is  in  these 
words:  "All  crimes  committed  by  persons  be- 
longing to  the  navy,  which  are  not  specified  m 
the  foregoing  articles,  shall  be  punished  ac- 
cording to  the  laws  and  customs  at  sea."  How- 
ever this  may  be,  the  offense  at  any  rat* 
should  have  been  legally  brought  before  the 
court  by  a  charge  and  specification;  as  it  is, 
the  cause  was  coram  non  judioe,  and  their 
judgment  and  sentence  is  not  voidable,  but  ab- 
solutely void. 

"A  court  can  give  no  judgment  in  a  thing  not 
depending,  or  that  does  not  come  in  a  judidal 
way  before  the  court. 

2  Salk.  511;  Burdett  T.  Abbott,  14  East,  1; 
Skin.  622,  524;  Beaurain  v.  Scott,  3  Camp. 
388;  1  Bl.  Com.  101. 

2.  The  sentence  of  the  naval  court-martial, 
sentencing  the  plaintiff  to  imprisonment  at 
hard  labor  in  the  penitentiary  of  the  District 
of  Columbia,  is  not  only  without  color  of  au- 
thority, but  in  positive  opposition  to  the  very 
terms  in  which  the  purposes  and  ends  to  whieli, 
exclusively,  that  institution  is  dedicated. 

The  Act  of  Congress,  March  3,  1829,  sec.  1, 
4  Stat,  at  L.  p.  365,  enacts  "that  the  Peniten- 
tiary erected  in  the  City  of  Washington,  in 
pursuance  of  an  Act  to  provide  for  erecting  a 
Penitentiary  in  the  District  of  Columbia  and 
for  other  purposes,  passed  May  20,  1826,  shall 
be  designated  and  known  as  the  Penitentiary 
for  the  District  of  Columbia,  and  shall  be  ex- 
clusively appropriated  to  the  confining  such 
persons  as  may  be  convicted  of  offenses  which 
are  now,  and  may  hereafter  be,  punishable  with 
imprisonment  and  labor  under  the  laws  of  the 
United  States,  of  the  District  of  Columbia.* 
The  Act  of  March  2,  1831,  4  Stat,  at  L.  p.  448, 
enumerates  the  crimes  and  offienses  that  may  be 
punished  with  imprisonment  and  labor,  and 
sec.  15  enacts  that  "every  other  felony,  mis- 
demeanor, or  other  offense  not  provided  for  by 
this  Act,  may  and  shall  be  punished  as  hereto- 
fore." 

Messrs,  C.  Cashing,  Atty-Gen.,  and  S.  E 
Gillet,  for  defendant  in  error: 

First,  The  naval  court-martial  has  jurisdic- 
tion of  the  offense  of  which  the  plaintiff  wu 
convicted. 

Among  the  powers  conferred  up6n  Congreu 
by  the  8th  section  of  the  first  article,  are  th« 
following : 

"To  provide  and  maintain  a  navy. 

"To  make  rules  for  the  government  ud 
rpfnilntion  of  the  land  and  naval  forces." 

The  8th  amendment,  which  require  a  pr»- 
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sentment  of  a  grand  jury  in  cases  of  capital  or 
otherwise  infamous  crime,  expressly  excepts 
from  its  operation  "cases  arising  in  the  land  or 
naval  forces." 

These  provisions  show  that  Congress  has  the 
power  to  provide  for  the  trial  and  punishment 
of  military  and  naval  offenses  in  the  manner 
then  and  now  practiced  by  civilized  nations. 

In  the  exercise  of  the  powers  thus  conferred 
upon  the  Legislative  Department,  the  Act  of 
April  23,   1820,  2  U.  S.  L.  p.  45,  was  passed. 

The  17th  article  of  said  Act  provides,  "And 
if  any  person  in  the  navy  shall  desert  or  entice 
others  to  desert,  he  shall  suffer  death,  or  such 
other  punishment  as  a  oourt-martial  shall  ad- 
judge.* 

The  32d  provides,  "All  crimes  committed  by 
persons  belonging  to  the  navy  which  are  not 
specified  in  the  foregoing  articles,  shall  be  pun- 
ished according  to  the  laws  and  customs  in  such 
cases  at  sea." 

Congress  specified  a  limited  number  of  of- 
fenses, and  among  them  desertion;  and  then  ii| 
the  32d  article,  made  provision  for  all  possible 
cases  which  could  occur  in  the  naval  service. 

Among  the  offenses  which  may  be  commit- 
ted, is  the  attempt  to  desert.  Desertion  is  where 
A  person,  bound  by  his  enlistment  to  remain 
in  service,  in  violation  of  his  duty  escapes 
from  the  control  of  those  in  command.  An 
attempt  to  desert  is  where  the  motive  to  desert 
is  conceived  and  an  effort  made  to  carry  it  into 
effect,  but  which  is  not  fully  accomplished, 
owing  to  the  want  of  success,  or  to  a  change  of 
purpose.  Such  an  offense  deserves  punishment 
in  a  degree  but  little  below  successful  desertion. 
It  is  clearly  one  of  the  unspecified  offenses  pro- 
vided for  in  the  32d  article. 

The  35th  article  provides  for  the  appointment 
of  eourts-martial.  These  courts  are  created  for 
the  purpose  of  trying  all  cases  arising  in  the 
naval  aervice. 

The  38th  article  provides  that  charges  shall 
b«  made  in  writing,  which  was  done  in  this 
caae.  It  appears  by  the  record  that  Dynes  ap- 
peared and  pleaded  to  the  charge. 

It  is  a  well  settled  rule,  that  where  a  person 
ia  charged  with  a  high  offense,  he  may  bs  con- 
victed of  a  lower  one  of  the  same  class. 

In  The  People  v.  Jackson,  3  Hill,  92,  Cowen, 
J.,  in  delivering  the  opinion  of  the  Supreme 
Court,  said: 

"The  case  is  in  principle  like  a  conviction 
of  manslaughter  under  an  indictment  for  mur- 
der; or  of  simple  larceny,  under  an  indictment 
for  burglary  or  robbery.  The  indictment 
charges  facta  enough,  and  more  than  enough,^  to 
make  out  a  misdemeanor;  and  the  prosecution 
in  such  case  is  never  holden  to  fail,  merely  be- 
cause all  the  alleged  circumstances  are  not 
|W0ved,  if  such  as  are  proved,  make  out  a 
erime,  though  of  an  inferior  degree. 

In  The  People  v.  White,  22  Wend.  167,  176, 
the  Supreme  Court  of  New  York  laid  down 
the  same  rule. 

Boacoe,  in  his  work  on  Criminal  Evidence 
fp.  99),  cites  numerous  cases  to  prove  that  this 
rule  is  correct  and  sound. 

The  same  principles  are  laid  down  in  Phill. 
Bv.  p.  203. 

In  Chit.  Cr.  Law,  Vol.  I,  250,  261,  the  same 
rule  is  stated  and  many  cases  cited  to  prove  it 
eorreet. 
IS  It.  ed. 


These  rules  are  equally  applicable  to  court- 
martial  cases. 

Writers  on  courts-martial  lay  down  similar 
rules. 

O'Brien  says;  "When  the  offense  named  in 
the  charge  admits  of  less  degrees  of  criminali- 
ty, the  court  mav  find  the  specification  to 
amount  to  only  one  of  these  lesser  degrees  of 
the  same  crime."    p.  265. 

De  Hart  says:  "A  court-martial  therefore 
may,  in  some  instances,  find  a  prisoner  guilty 
of  the  offense  in  a  less  degree  than  that  stated. 
For  example,  a  prisoner  charged  with  desertion 
may  be  acquitted  of  the  charge  and  found  guil- 
ty of  absence  without  leave.  So  in  all  such  or 
similar  findings  of  a  court-martial,  must  there 
exist  a  kindred  nature  between  the  offenses, 
as  it  would  clearly  be  a  violation  of  justice  to 
find  a  prisoner  guilty  of  a  crime  differing  in 
kind,  and  therefore  not  depending  upon  degree 
of  culpability,  from  that  with  which  he  atands 
charged."     pp.   184,   185. 

Simmons  says:  "It  is  scarcely  necessary  to 
remark  that  the  punishments  peculiar  to  deser- 
tion cannot  be  awarded  on  conviction  of  ab- 
sence without  leave,  however  aggravated;  and 
that  an  offender,  charged  with  desertion,  may 
be  found  guilty  of  the  minor  crime  of  absence 
without  leave,  and  receive  judgment  accord- 
inriy."     pp.  338,  339. 

The  great  object  in  view  in  courts-martial  is 
to  secure  justice  in  the  simplest  manner  possi- 
ble. De  Hart  says  (p.  146)  :  "The  same  tech- 
nical nicety  which  courts  of  civil  jurisdiction 
observe  in  criminal  cases,  is  not  desirable  or 
necessary  in  the  proceedings  of  a  court-mar- 
tial; and  exceptions  made  to  form  or  matter, 
are  only  admitted  by  them  when  such  appear 
essential  to  abstract  justice." 

The  authorities  above  cited  show,  than  on  a 
charge  for  a  higher  offense,  the  accused  could 
be  tried  and  convicted  of  a  less  one  of  the  same 
generic  character.  It  follows  that  the  court 
had  ample  jurisdiction  to  try  and  determine  it. 
Having  the  authority  to  try  the  plaintiff,  the 
decision  upon  his  guilt  is  conclusive  upon  him, 
and  is  not  the  subject  of  review  in  this  court; ' 
though  if  it  were,  its  correctness  would  not  be 
questioned  after  reading  the  evidence. 

Second.  As  the  court  had  jurisdiction,  no 
errors  committed  in  its  exercise  can  be  reviewed 
or  corrected  by  this  court. 

The  decisions  of  courts-martial  are  as  con- 
clusive as  those  of  any  other  tribunal.  Their 
jurisdiction  is  general  over  a  class  and  is  ex- 
clusive as  to  all  naval  offenses.  Whether  they 
exercise  it  wisely  or  erroneously  while  they 
keep  within  such  jurisdiction,  is  not  the  anb- 
jcct  of  review  by  other  courts.  The  matter 
becomes  res  judicata. 

The  plaintiff  insists  that  the  court  exceeded 
its  jurisdiction  in  requiring  him  to  be  impris- 
oned for  six  months  at  hard  labor,  in  the  Peni- 
tentiary of  the  District  of  Columbia.  The  32d 
article  of  the  Act  of  1800  is  referred  to  as  proof 
of  this.     It  is  in  these  words: 

"All  crimes  committed  by  persons  belong 
ing  to  the  navy,  which  are  not  specified  in  the 
foregoing  articles,  shall  be  punished  accord- 
ing to  the  laws  and  customs  in  such  cases  at 
sea." 

It  is  contended  by  the  plaintiff  that  the  pun- 
ishment adjudged  u  not  according  to  the  laws 
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and  clutom*  in  sueli  eases  >t  sra.  Bnt  this 
doe*  not  appear. 

If  it  is  a  question  of  law,  it  was  clearly  one 
for  the  court-martial  sitting  to  determine,  and 
their  decision  is  final,  and  not  reviewable  here. 

If  it  were  a  question  of  fact,  it  was  equally 
the  duty  of  the  court-martial  to  consider  and 
determine  it  upon  the  evidence  before  them; 
and  that  determination  is  Iqually  conclusive 
as  if  it  were  a -question  of  law. 

It  is  clear,  that  the  question  of  punishments 
authorized  by  the  laws  and  customs  of  sea,  is 
one  purely  of  fact.  Such  customs  and  laws 
are  not  written  in  books,  but  exist  as  matters 
of  fact  resting  in  tradition  and  practice.  This 
court  cannot  know  them  as  a  matter  of  law, 
and  certainly  not  as  a  matter  of  fact.  There 
are  some  thirty  crimes  specified  in  the  Statute, 
where  the  punishment  is  within  tlie  discretion 
of  the  court-martial.  This  may  be  by  beinf{ 
shut  up  in  the  hold,  or  confined  on  the  deck  of 
a  ship,  or  confinement  at  such  place,  at  sea  or 
OB  land,  as  the  court  think  proper.  The  sen- 
tence may  include  hard  labor  or  not,  at  the 
discretion  of  the  court. 

The  very  points  now  in  dispute  were  Inti- 
mately before  the  court-martial  for  its  deter- 
mination. The  accused  could  be  heard  on  all 
questions  of  law  and  fact.  He  gave  such  evU 
dence  as  to  both  as  he  saw  fit.  The  court 
considered  the  case  as  presented,  and  disposed 
of  these  same  questions  as  a  part  of  its  duty, 
and  thus  they  became  finally  and  conclusively 
settled;  and  the  proceeding  having  been  ap- 
proved by  the  Secretary,  this  court  is  bound  to 
consider  them  rightfully  settled.  But  if  it 
should  not,  still  the  adjudication  is  binding 
upon  it.  Tliis  view  of  the  case  is  sustained  by 
the  highest  authority. 

In  Martin  v.  Mott,  12  Wheat.  19,  29,  30, 
this  court  held  that,  "the  authority  to  decide 
whether  the  exigencies  contemplated  in  the 
Constitution  of  the  United  States  and  the  Act 
of  Congress  of  1706,  in  which  the  President 
has  authority  to  call  forth  the  militia  to  'exe- 
cute the  laws  of  the  Union,  suppress  insurrec- 
tions and  repel  invasions,'  have  arisen,  is  ex- 
'elusively  vested  in  the  President,  and  his  de- 
cision  is  conclusive  upon  all  other  persons." 

In  Watkins'  case,  3  Pet.  193,  p.  202,  the 
question  of  the  effect  of  a  judgment  was  fully 
considered  in  this  court.  In  delivering  the 
opinion,  Story,  J.,  said: 

"A  judgment  in  its  nature  concludes  tha 
subject  on  which  it  is  rendered,  and  pronounces 
tha  law  of  the  case.  The  judgment  of  a  court 
of  record,  whose  judgment  is  final,  is  as  con- 
elusive  on  all  the  world  as  the  judgment  of  this 
court  would  be.  It  is  as  conclusive  on  this 
court  as  it  is  on  other  courts.  It  puts  an  end 
to  inquiry  concerning  the  fact,  by  deciding  it." 

In  Wilcox  V.  Jackson,  13  Pet.  498,  611,  this 
court,  speaking  of  the  conclusiveness  of  judg- 
ments, said: 

"This  proposition  is  true  in  relation  to  every 
tribunal  acting  judicially,  whilst  acting  within 
the  sphere  of  their  jurisdiction,  where  no  ap- 
pellate tribunal  is  created;  and  even  when 
there  is  such  an  appellate  power,  the  judgment 
is  conclusive  when  it  only  comes  collaterally  in 
question,  so  long  as  it  is  unreversed." 

In  Elliott  V.  Piersol,  1  Pet  328,  340,  this 
court  held:  "Where  a  court  has  iurisdiction, 
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it  has  a  right  to  decide  every  question  wMA 
occurs  in  the  cause ;  and  whether  its  decision  bs 
correct  or  otherwise,  its  judgment,  until  re- 
versed, is  r^arded  as  binding  on  every  other 
court."  6  / 

3.  The  plaintiff  could  be  Uwfully  impris- 
oned in  the  Penitentiary  of  the  District  <rf 
Columbia. 

Conceding  that  the  court  could  lawfully  ad- 
judge the  plaintiff  to  be  imprisoned,  he  ccn- 
tends  that  it  could  not  lawfully  direct  his  im- 
prisonment at  hard  labor  in  the  Penitentiary  in 
the  District  of  Columbia. 

There  is  no  evidence,  as  a  matter  of  fact  or  of 
law,  that  he  could  not  be  ordered  into  prison 
or  to  submit  to  hard  labor  on  arriving  there. 
For  aught  this  court  can  judicially  know,  both 
were  fully  authorised  by  the  laws  and  customs 
of  the  sea.  In  this  case,  if  the  determination 
of  the  court-martial  was  wrong  upon  any  point, 
it  is  for  the  plaintiff  to  show  it,  because  it  is 
a  universal  rule  to  presume  that  all  ofiicial  per- 
sonages perform  their  duties,  until  the  contrary 
is  proved. 

4.  The  President  eouM  lawfully  direct  the 
Marshal  to  assist  in  the  execution  of  the  sen- 
tence of  the  court-martial. 

In  the  present  case,  no  officer  was  desig- 
nated to  execute  the  judgment  of  the  court. 
Ko  law  had  provided  an  agent  to  do  so;  but 
the  Constitution  had  devolved  a  general  duty 
upon  the  President,  which  included  it. 

6.  The  mandate  upon  which  the  Marshal 
acted,  showing  upon  its  face  a  trial,  conviction, 
and  sentence  of  the  plaintiff  for  an  offense 
within  the  jurisdiction  of  the  court-martial 
protects  said  Marshal  while  acting  under  its 
directions.  The  President's  mandate  was  as 
full  as  the  usual  writ  of  execution  upon  a  civil 
judgment.  On  its  face  there  was  no  defect. 
The  Marshal  was  not  bound  to  go  behind  the 
writ,  and  ascertain  whether  the  court  had  per- 
formed its  duty  and  rendered  the  proper  judg- 
ment. He  was  only  concerned  in  ascertaming 
that  the  court  had  jtirisdietion,  under  the  stat- 
ute of  naval  offenses,  and  that  the  writ  showed 
a  conviction  and  sentence. 

Savacool  t.  Boughton,  5  Wend.  170;  Me- 
Guinty  v.  Herrick,  6  Wend.  240;  Lewis  t. 
Palmer,  6  Wend.  368;  Easton  v.  Calender.  11 
Wend.  90;  Butler  v.  Potter,  17  Johns.  145. 

So  in  Massachusetts,  it  is  the  received  law 
that  an  officer  is  bound  only  to  see  that  the 
process  which  he  is  called  upon  to  execute  is 
in  regular  form,  and  issued  from  a  court  hav- 
ing jurisdiction  of  the  subject. 

Wilmarth  v.  Burt,  7  Met  267;  Donahoe  v. 
Shed,  8  Met  326.  And  such  is  the  conunoB 
law  in  Great  Britain. 

Cameron  r.  Lightfoot,  2  W.  Bl.  1190;  Belk  v. 
Broadbent,  3  T.  R.  183;  Tarlton  v.  Fisher,  8 
Doug.  071;  see,  also,  Williams  v.  Stewart,  18 
Sm.  &,  Mar.  533;  Cody  v.  Quinn,  6  Ired.  191. 

Mr.  Justice  Wayne  delivered  the  opinion  *f 
the  court: 

The  plaintiff  brought  an  action  for  assault 
and  battery  and  false  imprisonment,  chargixy 
that  the  defendant  imprisoned  him  in  the  Pern- 
tentiary  of  the  District  of  Columbia.  The  de- 
fendant pleaded  the  general  issue,  and  several 
special  pleas,  in  wbidi  he  denied  the  force  and 
injury,  and  set  up,  that  he,  as  Marshal  of  the 
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District  of  Columbia,  imprisoned  the  plaintiff 
by  virtue  of  the  authority  of  the  President  of 
the  United  States,  in  the  execution  of  a  sen- 
tence of  a  naval  court-martial,  convened  under 
an  Act  of  Congress  of  the  23d  of  April,  1800; 
which  sentence  was  approved  by  the  Secretary 
uf  the  Navy,  which  was  final  and  absolute,  and 
denying  the  jurisdiction  of  the  court.  The 
plaintiff  filed  a  retraxit,  admitting  that  there 
was  no  battery,  other  than  the  imprisonment  in 
pursuance  of  the  sentence  of  the  court-martial. 
The  charge  by  the  Secretary  of  the  Navy 
was  desertion,  with  this  specification:  "that 
on  or  about  the  twelfth  day  of  September,  in 
the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  fifty-four,  Frank  Dynes  deserted  from 
the  United  States  ship  Independence,  at  New 
York."  lie  pleaded  not  guilty.  After  hearing 
the  evidence,  the  court  declared:  "We  do  find 
the  accused,  Frank  Dynes,  seaman  of  the  Unit- 
ed States  Navy,  as  follows:  Of  the  specification 
of  the  charge,  guilty  of  attempting  to  desert; 
of  the  charge,  not  guilty  of  deserting,  but 
guilty  of  attempting  to  desert;  and  the  court 
do  thereupon  sentence  the  said  Frank  Dynes, 
a  seaman  of  the  United  States  Navy,  to  be 
confined  in  the  Penitentiary  of  the  District  of 
Columbia,  at  hard  labor,  without  pay,  for  the 
term  of  six  months  from  tlie  date  of  the  ap- 
proval of  this  sentence,  and  not  to  be  again 
enlisted  in  the  naval  service."  This  conviction 
and  sentence  was  approved  by  the  Secretary  of 
the  Navy,  on  the  2Gth  of  September,  1854. 
The  prisoner  was  then  brought  from  New  York 
to  Washington,  in  custody;  and  the  President, 
reciting  the  trial  and  sentence,  made  the  fol- 
lowing order  upon  the  defendant,  the  Marshal, 
in  relation  to  carrying  the  judgment  of  the 
court  into  execution.  "The  prisoners  above 
named  (the  plaintiff,  Dynes,  being  one,  among 
others),  having  been  brought  to  the  city,  by  di- 
rection of  the  Secretary  of  the  Navy,  in  the 
United  States  steamer  Engineer,  you  are  hereby 
directed  to  receive  them  from  the  commanding 
78*]  officer  of  said  vessel,  and  commit  them  *to 
the  Penitentiary  in  the  District  of  Columbia,  in 
accordance  with  their  respective  sentences." 
These  facts  formed  a  portion  of  the  defendant's 
pleas,  to  which  the  plaintiff  demurred,  pointing 
out  the  following  causes  of  demurrer: 

1.  Because  the  said  court-martial  had  no  ju- 
risdiction or  authority  whatever  to  pass  such 
sentence  as  that  pleaded  and  set  forth  in  said 
plea. 

2.  Because  the  sentence  is  illegal  and  void. 

3.  Because  the  President  of  the  United 
States  had  no  jurisdiction  or  authority  what- 
ever to  write  such  a  letter  to  the  defendant  as 
that  pleaded  and  set  forth  in  said  plea,  nor  in 
any  manner  whatever  to  direct  the  defendant 
to  commit  the  plaintiff  to  the  Penitentiary  in 
the  District  of  Columbia,  in  accordance  with 
said  sentence. 

4.  Because  the  said  letter,  and  the  said  direc- 
tions therein  contained,  are  unconstitutional, 
illegal   and   void. 

6.  Because  the  said  plea  is  altogether  vicious 
and  insufficient  in  law,  and  wants  form. 

There  was  a  joinder  in  demurrer  and  judg- 
ment for  the  defendant. 

This  presents  the  question,  whether  the  de- 
fendant) as  Marshal,  was  authorized  to  execute 
the  direction  to  receive  the  plaintiff,  then  in 
1ft  Ii.  ed. 


custody  of  the  captain  of  the  United  States 
stcanior  Engineer,  to  deliver  him  to  the  keeper 
of  the  Penitentiary  of  the  District  of  Columbia. 

The  demurrer  admits  that  the  court-martial 
was  lawfully  organized ;  that  the  crime  charged 
was  one  forbidden  by  law;  that  the  court  had 
jurisdiction  of  the  charge  as  it  was  made;  that 
a  trial  took  place  before  the  court  upon  the 
charge,  and  the  defendant's  plea  of  "not  guil- 
ty;" and  that  upon  the  evidence  in  the  case  the 
court  found  Dynes  guilty  of  an  attempt  to  de- 
sert, and  sentenced  him  to  be  punished,  as  has 
been  already  stated;  that  the  sentence  of  the 
court  was  approved  by  the  Secretary,  and  that 
by  his  direction  Dynes  was  brought  to  Wash- 
ington; and  that  the  defendant  was  Marshal 
for  the  District  of  Columbia,  and  that  in  re- 
ceiving Dynes,  and  committing  him  to  the 
keeper  of  the  Penitentiary,  he  obeyed  the  orders 
of  the  President  of  the  United  States  in  execu- 
tion of  the  sentence.  Among  the  powers  con- 
ferred upon  Congress  by  the  8th  section  of  the 
Ist  article  of  the  Constitution,  are  the  following 
"to  provide  and  maintain  a  navy;"  "to  make 
rules  for  the  government  of  the  land  and  naval 
forces."  And  the  8th  amendment,  which  re- 
quires a  presentment  of  a  grand  jury  in  cases 
of  capital  or  otherwise  infamous  crime,  ex- 
pressly excepts  from  its  operation  "cases  aris- 
ing in  the  land  or  naval  forces."  And  by  the 
2d  section  of  the  2d  article  of  the  Constitu- 
tion it  is  declared  that  "The  'President  [•!» 
shall  be  Commander-in-Chief  of  the  Army  and 
Navy  of  the  United  States,  and  of  the  militia 
of  the  several  States  when  called  into  the  act- 
ual service  of  the  United  States." 

These  provisions  show  that  Congress  has  the 
power  to  provide  for  the  trial  and  punislunent 
of  militaiy  and  naval  offenses  in  the  manner 
then  and  now  practiced  by  civilized  nations; 
and  that  the  power  to  do  so  is  given  without 
^ny  connection  between  it  and  the  3d  article  of 
the  Constitution  defining  the  judicial  power  of 
the  United  States;  indeed  that  the  two  power* 
are  entirely  independent  of  each  other. 

In  pursuance  of  the  power  just  recited  from 
the  8th  section  of  the  1st  Article  of  the  Consti- 
tution, Congress  passed  the  Act  of  the  23d 
April,  1800  (2  Stat,  at  L.  45),  providing  rules 
for  the  government  of  the  navy.  The  17th  arti- 
cle of  that  Act  is:  "And  if  any  person  in  the 
navy  shall  desert  or  entice  others  to  desert,  he 
shall  suffer  death,  or  such  other  punishment  as 
a  court-martial  shall  adjudge."  The  32d  article 
is:  "All  crimes  committed  by  persons  belong- 
ing to  the  navy,  which  are  not  specified  in  the 
foregoing  articles,  shall  be  punished  according 
to  the  laws  and  customs  in  such  cases  at  sea." 
The  35th  article  provides  for  the  appointment 
of  courts-martial  to  try  all  offenses  which  may 
arise  in  the  naval  service.  The  38th  article 
provides  that  charges  shall  be  made  in  writing, 
which  was  done  in  this  case.  The  court  was 
lawfully  constituted,  the  charge  made  in  writ- 
ing, and  Dynes  appeared  and  pleaded  to  the 
charge.  Now,  the  demurrer  admits,  if  Djmes 
had  been  found  guilty  of  desertion,  that  no 
complaint  would  have  been  made  against  the 
conviction  for  want  of  jurisdiction  in  the  court. 
But  as  it  appears  that  the  court,  instead  of 
finding  Dynes  guilty  of  the  high  offense  of  de- 
sertion, which  authorizes  the  punishment  of 
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death,  eonTieted  him  of  attempting  to  deaert,  and  sen- 
tenced liim  to  imprisonment  for  six  months  at  bard 
labor  in  the  Penitentiary  of  the  District  of  Columbia, 
it  is  argued  that  the  court  had  no  jurisdiction  or  au- 
thority to  pass  such  a  sentence;  in  other  words,  in  the 
language  of  the  counsel  of  the  plaintiff  in  error,  that 
"the  finding  wag  coram  non  judice,  it  being  for  an 
offense  of  which  the  plaintiff  was  never  charged,  and 
of  which  the  court  had  no  cognizance.  That  the  sub- 
ject matter  of  the  sentence,  the  punishment  inflicted, 
was  not  within  their  jurisdiction,  and  is  a  punishment 
which  they  had  no  sort  of  permission  or  authority  of 
law  to  inflict." 

But  the  finding  of  the  court  against  the  prisoner 
was  what  is  known  in  the  administration  of  criminal 
law  as  a  partial  verdUst,  in  which  the  accused  is  ac- 
quitted of  a  part  of  the  accusation  against  him,  and 
found  guilty  of  the  residue.  As  when  there  is  an  ac- 
quittal on  one  count,  and  a  verdict  of  guilty  on  an- 
other. Or  when  the  charge  is  of  a  higher  degree, 
including  one  of  a  lesser,  there  may  be  a  finding  by 
a  parttdl  verdict  of  the  latter.  As  upon  a  charge  of 
burglary,  there  may  be  a  eonvietion  for  a  larceny, 
and  an  acquittal  of  the  nocturnal  entry.  So,  upon  an 
indictment  for  murder,  there  may  be  a  verdict  of  man- 
slaughter, and  robbery  may  be  reduced  to  simple  lar- 
ceny, and  a  battery  into  an  assault. 

The  objection  is  ingeniously  worded,  was  very  ably 
argued,  and,  we  may  add,  with  a  clear  view  and  knowl- 
edge of  what  the  law  is  upon  such  a  subject,  and  how 
the  plaintiff's  case  must  bo  brought  under  it,  to  make 
the  defendant  responsible  on  this  action  for  false  im- 
prisonment. But  it  substitutes  an  imputol  error  in 
the  finding  of  the  court  for  the  original  subject  matter 
of  its  jurisdiction,  seeking  to  make  the  Marshal  an- 
swerable for  his  more  ministerial  execution  of  a  sen- 
tence, which  the  court  passed,  the  Secretary  of  the 
Navy  approved,  and  which  the  President  of  the  United 
States,  as  constitutional  Commnnder-in-Chicf  of  the 
Army  and  Navy  of  the  United  States,  directed  the 
Marshal  to  execute,  by  receiving  the  prisoner  and  con- 
vict. Dynes,  from  the  naval  officer  then  having  him 
in  custody,  to  transfer  him  to  the  Penitentiary,  in 
accordance  with  the  sentence  which  the  court  had 
passed  upon  him.  And  this  upon  the  principle,  that 
where  a  court  has  no  jurisdiction  over  the  subject  mat- 
ter, it  tries  and  assumes  it ;  or  where  an  inferior  court 
has  jurisdiction  over  the  subject  matter,  but  is  bound 
to  adopt  certain  rules  in  its  proceedings,  from  which 
it  deviates,  whereby  the  proceedings  are  rendered 
coram  non  judice,  that  trespass  for  false  imprison- 
ment is  the  proper  remedy,  where  the  liberty  of  the 
citizen  has  been  restrained  by  process  of  the  court, 
or  by  the  execution  of  its  judgment.  Such  is  the 
law  in  either  case,  in  respect  to  the  court,  which  acts 
without  having  jurisdiction  over  the  subject  matter; 
or  which,  having  jurisdiction,  disregards  the  rules  of 
proceeding  enjoined  by  the  law  for  its  exercise,  so 
as  to  render  the  case  coram  non  judice.  Cole's  ease, 
1  W.  Jones,  170;  Davison  v.  Oill,  1  East,  64;  Smith 
V.  Bouehier,  2  Str.  993 ;  Martin  v.  Marshall,  Hob.  63 ; 
Weaver  v.  Clifford,  2  Bulst.  64;  2  Wils.  385.  In 
both  cases,  the  law  is,  that  an  officer  executing  the 
process  of  a  court  which  has  acted  without  jurisdic- 
tion over  the  subject  matter  becomes  a  trespasser,  it 
being  better  for  the  peace  of  society,  and  its  in- 
terests of  every  kind,  that  the  responsibility  of  deter- 
mining whether  the  court  has  or  has  not  jurisdiction 
should  be  upon  the  oflieer,  than  that  a  void  writ 
should  be  executed.  This  court  so  far  back  as  the 
year  1806,  said,  in  the  case  of  Wise  v.  Withers,  3 
Cranch,  331,  p.  337  of  that  case,  "It  follows,  from 
this  opinion,  that  a  court-martial  has  no  81*]  juris 


diction  over  a  justice  of  the  "peace  as  a  militiaiBaa; 
he  could  never  be  legally  enrolled;  and  it  is  a  prin- 
ciple, that  a  decision  of  such  a  tribunal,  in  a  ease 
elearly  without  its  jurisdiction,  cannot  protect  the 
ofBcer  who  executes  it.  The  court  and  the  officer  are 
all  trespassers." 

2  Brown,  124;  10  Cranch,  69;  Mark,  118;  8  T.  H. 
424;  4  Mass.  234. 

1  add  two  eases  from  the  2d  of  Horace  Gray's  re- 
ports of  the  Supreme  Judicial  Federal  Court  of  Mas- 
sachusetts, furnished  me  by  Mr.  Justice  Campbell,  of 
Piper  V.  Pearson,  2  Gray,  120;  Clark  and  Whipple  r. 
May  and  Kent,  2  Gray,  410. 

But  the  ease  in  hand  is  not  one  of  a  court  withoet 
jurisdiction  over  the  subject  matter,  or  that  of  oae 
which  has  neglected  the  forms  and  rules  of  proeedare 
enjoined  for  the  exercise  of  jurisdiction.  It  was  reg- 
ularly convened;  its  forms  of  procedure  were  strictly 
observed,  as  they  are  directed  to  be  by  the  Statute; 
and  if  its  sentence  be  a  deviation  from  it,  which  we  do 
not  admit,  it  is  not  absolutely  void.  Whatever  the 
sentence  is,  or  may  have  been,  as  it  was  not  a  trial 
by  court  martial  taking  place  out  of  the  United 
States,  it  could  not  have  been  carried  into  ezeeution 
but  by  the  confirmation  of  the  President,  had  it  ex- 
tended to  loss  of  life,  or  in  cases  not  extending  to 
loss  of  life,  as  this  did  not,  but  by  the  conflrmatioB 
of  the  Secretary  of  the  Navy,  who  ordered  the  court. 
And  if  a  sentence  be  so  confirmed,  it  bceomea  final, 
and  must  be  executed,  unless  the  President  pardons 
the  offender.  It  is  in  tho  nature  of  an  apjiral  to  thr 
officer  ordering  the  court, .  who  is  made  by  the  la* 
tlic  arbiter  of  tho  legality  and  propriety  of  the  court's 
sentence.  When  confirmed,  it  is  altogether  beyond  the 
jurisdiction  or  inquiry  of  any  civil  tribunal  whatever, 
unless  it  shall  bo  in  a  case  in  which  the  court  had 
not  jurisdiction  over  the  subject  matter  or  charge,  or 
one  in  which,  having  jurisdiction  over  tho  suhjcrt  mat- 
ter, it  has  failed  to  observe  the  rules  prescrilKsl  bj 
the  Statute  for  its  exercise.  In  such  eases,  an  bns  just 
been  said,  all  of  the  parties  to  such  illegal  trial  arc 
trespassers  upon  a  party  aggrieved  by  it,  and  lie  may 
recover  damages  from  them  on  a  pro|)cr  suit  in  a  riril 
court,  by  the  verdict  of  a  jury. 

Persons,  then,  belonging  to  the  army  and  tlie  nary 
are  not  subject  to  illegal  or  irresponsible  conrts-nar- 
tial,  when  the  law  for  convening  them  and  directing 
their  proceedings  of  organisation  and  for  trial  have 
been  disregarded.  In  such  eases,  everything  wUek 
may  be  done  is  void — not  voidable,  but  void ;  and  eiril 
courts  have  never  failed  upon  a  proper  suit  to  give  s 
party  redress,  who  has  been  injured  by  a  void 
process  or  void  judgment.  In  England,  it  has  been 
done  by  the  civil  courts,  ever  since  the  passage  of  the 
1  Mutiny  Act  of  William  and  Mary,  eh.  5,  3d  April, 
1689.  And  it  must  have  been  with  *a  direct  reference 
to  what  [*8S  the  law  was  in  Ehigland,  that  this  court 
said,  in  Wise  v.  Withers,  3  Cranch,  337,  that  in  sack 
a  ease  "the  court  and  the  officers  are  all  trespassers." 
When  we  speak  of  proceedings  in  a  eanse,  or  for  the 
organization  of  the  court  and  for  trials,  we  do  not 
mean  mere  irregularity  in  practice  on  the  trial,  or 
any  mistaken  rulings  in  respect  to  evidence  or  lav, 
but  of  a  disregard  of  the  essentials  required  by  the 
Statute  under  which  the  court  has  been  convened, 
to  try  and  to  punish  an  offender  for  an  imputed 
violation  of  the  law. 

Courts-martial  derive  their  jurisdiction  and  arc 
regulated  with  us,  by  an  Act  of  Congress,  in 
which  the  crimes  which  may  be  committed,  the 
manner    of    charging    the    accused,    and    of   trial, 
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Mid  the  paniahmenta  wnich  may  be  inlliclcil, 
«re  either  expressed  in  terms,  or  they  may  get 
jtiridiliction  by  a  fair  deduction  from  the  defi- 
nition of  the  crime  that  it  comprehends,  and 
that  the  Legislature  meant  to  subject  to  pun- 
ishment one  of  a  minor  degree  of  a  kindred 
character,  which  h&s  already  lieen  recognized  to 
be  such  by  the  practice  of  courts-martial  in  the 
army  and  na\-y  services  of  nations,  and  by  those 
functionaries  in  difTorent  nations  to  whom  has 
been  confided  a  revising  power  over  the  sen- 
tences of  courts-martial.  And  when  ofTenses 
and  crimes  are  not  given  in  terms  or  by  defi- 
nition, the  want  of  it  may  be  supplied  by  a 
comprehensive  enactment,  such  as  the  32d  art- 
icle of  the  Rules  for  the  Government  of  the 
Navy,  which  means  that  courts-martial  have, 
jurisdiction  of  such  crimes  as  are  not  specified, 
but  which  have  been  recognized  to  be  crimes 
and  ofTonses  by  the  usages  in  the  navy  of  all 
nations,  and  that  they  shall  be  punished  accord- 
ing to  the  laws  and  customs  of  the  sea.  Not- 
withstanding the  apparent  indeterminateness  of 
such  a  provision,  it  is  not  liable  to  abuse;  for 
what  those  crime*  are,  and  how  they  are  to  be 
punished,  is  well  known  by  practical  men  in 
the  navy  and  army,  and  by  those  who  have 
studied  the  law  of  courts-martial,  and  the 
offenses  of  which  the  different  courts-martial 
have  cognizance.  With  the  sentences  of  courts- 
martial  which  have  been  convened  regularly, 
and  have  proceeded  legally,  and  by  which  pun- 
ishments are  directed,  not  forbidden  by  law, 
or  which  are  according  to  the  laws  and  customs 
of  the  sea,  civil  courts  have  nothing  to  do,  nor 
are  they  in  any  way  alterable  by  them.  If  it 
were  otherwise,  the  civil  courts  would  virtually 
administer  the  Rules  and  Articles  of  War,  ir- 
respective of  those  to  whom  that  duty  and  obli- 
gation has  been  confided  by  the  laws  of  the 
United  States,  from  whose  decisions  no  appeal 
or  jurisdiction  of  any  kind  has  been  given  to 
the  civil  magistrate  or  civil  courts.  But  we 
repent,  if  a  court-martial  has  no  jurisdiction 
over  the  subject  matter  of  the  charge  it  has 
8S»]  been  convened  *to  try,  or  shall  inflict  a 
punishment  forbidden  by  the  law,  though  ita 
sentence  shall  be  approved  by  the  officers  having 
a  revisory  power  of  it,  civil  courts  may,  on  an 
action  by  a  party  aggrieved  by  it,  inquire  into 
the  want  of  the  courts  jurisdiction,  and  give 
him  redress. 

Harman  v.  Tappenden,  1  East,  555;  as  to 
ministerial  officers.  Case  of  the  Marshalsea,  10 
Coke,  76;  Moravia  t.  Sloper,  Willes  R.  30; 
Parton  v.  Williams,  B.  k  A.  330;  and  as  to 
justices  of  the  peace,  by  Ld.  Tenterden,  in 
Basten  v.  Carew,  3  B.  A  C.  653;  Mills  v.  Col- 
lett.  6  Ring.  85. 

Such  is  the  law  of  England.  By  the  Mutiny 
Acts  courts-martial  have  been  created,  with  au- 
thority to  try  those  who  are  a  part  of  the 
army  or  navy  for  breaches  of  military  or  naval 
duty.  It  has  been  repeatedly  determined  that 
thc'scntenccs  of  those  courts  are  conclusive  in 
any  action  brought  in  the  courts  of  common 
law.  But  the  courts  of  common  law  will  ex- 
amine whether  courts-martial  have  exceeded 
the  jurisdiction  given  them,  though  it  is  said, 
*not,  however,  after  the  sentence  has  been  rati- 
fied and  carried  into  execution." 

Grant  v.  Gould,  2  H.  Bl.  69;  The  Ship 
Bounty,  or  Rex  r.  Su<*dis,  1  East,  306;  case  of 
15  Xi.  ed. 


Stratford  cited  in  l  Kast,  306;  Mann  v.  Owen, 

0  B.  &  C.  505 ;  Matter  of  Poe,  5  Bam.  &  Adol. 
081,  on  a  motion  for  a  prohibition.  A  judge, 
or  any  person  acting  by  authority  as  such, 
where  he  has  over  the  subject  matter,  and  over 
the  person,  a  general  jurisdiction,  which  he 
has  not  exceeded,  will  not  be  liable  to  have  his 
judgment  examined  in  an  action  brought 
against  himself;  but  if  jurisdiction  be  wanting 
over  the  subject  matter,  and  over  the  person, 
such  judgment  would  be  examinable. 

Hamond  y.  Howell,  1  Mod.  184;  Gamett  v. 
Ferrand,  6  B.  &  C.  Oil;  Mostyn  v.  Fabrigas, 

1  Cowp.  161 ;  Bonham's  case,  8  Co.  107;  Groen- 
velt  V.  Burwell,  1  Ld.  Raym.  454,  by  Holt, 
Oh.  J.,  1  Ld.  Raym.  467;  Lumley  v.  Quaree, 

2  1A.  Raym.  767;  Basten  v.  Carew,  3  B.  &  0. 
649. 

The  preceding  cited  cases  relate  to  judges  of 
record.  As  to  judges  not  of  record,  ecclesias- 
tical judges,  Ackerly  v.  Parkinson,  3  M.  ft  S. 
411.  Commissioners  of  court  of  bequests,  Al- 
dridge  v.  Haines,  2  B.  ft  Ad.  305.  As  to  re- 
turning officer  of  election,  Asliby  v.  White,  2 
Ld.  Raym.  941;  Cullen  v.  Morris,  2  Stark.  577. 

In  this  case,  all  of  us  think  that  the  court 
which  tried  Dynes  had  jurisdiction  over  the 
subject  matter  of  the  charge  against  him ;  that 
the  sentence  of  the  court  against  him  was  not 
forbidden  bv  law;  and  that,  having  been  ap- 
proved by  the  Secretary  of  the  Navy,  as  a  fair 
deduction  from  the  17th  article  of  the  Act  of 
April  23d,  1800,  and  that  Dynes  having  been 
brought  to  Washington  as  a  prisoner  by  the 
direction  of  the  Secretary,  that  the  President 
of  the  United  States,  as  Constitutional  Com- 
mander-in-Chief of  the  Army  and  Navy,  and 
in  virtue  of  his  'constitutional  obligation,  [*84 
that  "He  shall  take  care  that  the  laws  be  faith- 
fully executed,"  violated  no  law  in  directing  the 
Marshal  to  receive  the  prisoner  Dynes  from  the 
officer  commanding  the  United  States  steamer, 
Engineer,  for  the  purpose  of  transferring  him 
to  the  Penitentiary  of  the  District  of  Colum- 
bia; and,  consequently,  that  the  Marshal  is  not 
answerable  in  this  action  of  trespass  and  false 
imprisonment. 

We  affirm  the  judgment  of  the  Circuit  Court. 

Dissenting  Mr.  Justice  McLean. 


J.    M.    MATTINGLY    and    Sarah    Ann,    His 
Wife,  Appts., 

V. 

JOHN  H.   BOYD,   Admr.  of  David  H.   Boyd, 
Deceased. 

(See  S.  C.  20  How.  128-133.) 

Limitations  in  Tennessee — assumpsit  barred  in 
three  years — ^new  promise — Virginia  attach- 
ment law — garnishee,  when  must  pay  inter- 
est— allowed  for  expenses  and  services. 

The  settled  law  of  Tennessee  Is,  that  where  an 
ngent  obtain  money  of  hia  principal,  and  con- 
verts It  to  bis  vse,  nnd  Is  not  sued  until  three  jrears 
elapse,  the  reicedy  \>y  agsiimpsit  Is  barred. 

Wheie  the  statute  commences  to  run.  It  runs  on, 
unless  there  la  a  new  promise  within  three  yenrs 
next  before  suit  Is  brought;  aad  an  ackoowledK- 
Dicnt  by  the  defrnilaot  of  an  actual  subslsttDR  debt 
due  to  the  plaintiff  within  the  three  years  Is  deemed 
equivalent  to  new  promise. 

As.  by  the  Vlr»;lDla  Attachment  TJtw,  the  conrt 
miKht  require  surety  of  the  garnishee  to  restrain 
htm  from  Daylne  toe  money  In  his  hands  to  his 
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creditor,  pendloc  the  attachment  ault,  or  order  It 
to  be  paid  tbe  attaching  creditor,  on  hta  Kivlng 
surety  to  refund  If  the  ault  waa  decided  agalnat 
him.  It  followa  that  tbe  fund  was  In  cuatody  of  the 
Uw,  and  that  tbe  garnlabee  could  not  be  aued  a 
second  time. 

As  a  general  rule,  a  garnishee  la  not  bound  to 
pay  Interest,  because  he  Is  liable  to  be  called  on  to 

Kay  at  all  times.  But  here  be  used  tbe  money  as 
Is  own.  Aa  this  was  an  iipproprlatton  of  tbe 
money,  and  a  manifest  breach  of  trust,  he  waa 
bound  to  account  with  Interest. 

Tbe  garnishee.  In  accounting.  Is  entitled  to  a 
credit  for  bis  own  expenses  and  aervlces. 

Argued  Jan.  15,  1858.     Decided  Feb.  1,  1858. 

THE  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  District 
of  West  Tennessee,  bj  Sarah  Ann  Thorp,  since 
married  to  Mattingly,  to  recover  a  certain 
legacy  with  interest  due  thereon. 

The  court  below  entered  a  decree  dismissing 
the  bill,  and  the  complainants  brought  the 
case  here  on  appeal. 

Mr.  Conway  Robinson,  for  the  appellants, 
contended : 

I.  If,  when  this  suit  was  brought,  Bylen  had 
been  alive  and  a  citizen  of  Tennessee  and  a  par- 
ty defendant,  the  plaintiff  would  not  have  been 
mrred  from  proceeding  against  him  by  the 
Statute  of  21  Jac.  1,  ch.  16,  see.  3,  or  by  the 
Tennessee  Statute  of  1715  taken  from  it,  or  by 
any  other  Statute  of  that  State.  1.  Because  by 
the  appointment  of  Bylen  as  guardian  an  ex- 
press trust  was  created,  and  the  Statute  of 
Limitations  is  no  bar  in  the  case  of  such  ex- 
press trust. 

Pinkerton  v.  Walker  and  Wife,  3  Hayw.  221 ; 
Bryant  t.  Puckett,  3  Hayw.  252;  Binson  y. 
Ivey,  1  Yerg.  297 ;  Armstrong  v.  Campbell,  3 
Yerg.  201;  McDonald  sv.  McDonald,  8  Yerg. 
148;  Smart  and  Wife  v.  Waterhouse,  10  Yerg. 
104;  Porter  v.  Porter,  3  Humph.  586.  2.  Be- 
cause the  Statute  of  1715  does  not  bar  actions 
of  debt  generally,  but  those  only  which  are 
brought  for  arrearages  for  rent.  Kirkman,  v. 
Hamilton,  6  Pet  23;  Tisdale  t.  Munroe,  3 
Yerg.  322 ;  and  even  if  the  plaintiff  come  within 
the  5th  section,  he  comes  within  the  disabilities 
provided  by  the  9th  section.  3.  Because  no 
Statute  of  Limitations  in  force  in  Tennessee 
bars  an  action  on  a  specialty;  neither  such  as 
Bylen  gave  when  he  qualified  as  guardian,  nor 
such  as  was  taken  under  the  decrees  of  the 
Court  of  Chancery  at  Richmond  (Lawrence  v. 
Beidleman,  7  Yerg.  107;  Hay  v.  Lea,  8  Yer^. 
89;  Rice  v.  Alley,  1  Sneed,  52);  and  even  if 
there  were  any  Statute  of  Tennessee  prescribing 
a  certain  term  of  years  within  which  an  action 
must  be  commenced  on  such  a  bond  as  that,  the 
defendant  does  not  show  that  such  term  of 
years  has  elapsed  since  the  plaintiff  married 
or  attained  the  age  of  twenty-one  years. 

II.  Supposing  uie  plaintiff  has  a  right  to 
maintain  a  suit  against  Bylen  or  his  represen- 
tatives for  the  money  mentioned  in  said  bond 
and  the  interest  thereof,  the  right  of  action  of 
Bylen  against  David  H.  Boyd  for  the  money 
received  by  the  latter  as  agent,  would  not  be 
barred  by  the  time  which  has  elapsed  since 
Boyd  received  the  money.  For  whether  the 
attachment  was  right  or  wrong,  Boyd  claimed 
to  hold  and  was  allowed  to  bold  the  money 
pending  the  attachment,  and  is  bound  to  an- 
swer for  it  when  the  attachment  was  termi- 
aated. 
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III.  Seeing  that  if  the  plaintiff  was  to  hav* 
a  decree  against  Bylen,  the  latter  would  be  en- 
titled to  a  decree  against  Boyd;  the  proper 
course  of  equity  is  to  decree  immediately  for 
the  plaintiffs  against  the  administrator  (rf 
Boyd,  the  party  ultimately  responsible. 

Gamett  v.  Macon,  6  Call,  Va.  349,  and  other 
cases  cited  in  2  Rob.  Pr.  395-398,  old  ed. 

IV.  The  decree  should  be  for  $1,112.82,  with 
costs  from  October  26,  1826,  and  tbe  cosU 
of  this  suit. 

No  counsel  appeared  for  the  appellee: 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

Spencer  Roane  devised  to  his  granddaughter, 
Sarah  Ann  Roane,  $1,000.  She  was  a  minor, 
residing  in  Kentucky;  and  Joseph  N.  Bylen,  her 
stepfather,  was  her  guardian.  Bylen  sued 
Roane's  executors  for  the  money,  and  recovered 
it  as  guardian.  David  H.  Boyd  acted  as  the 
agent  of  Bylen,  and  received  the  money  in  Vir- 

?;inia,  and  held  it  as  agent.  Fayette  Roane,  the 
ather  of  Sarah  Ann,  owed  William  H.  Roane, 
of  Richmond,  Virginia,  a  thousand  doUan. 
Bylen  was  Fayette  Roane's  executor;  and  Wil- 
liam H.  sued  out  a  subpcena  and  filed  an  at- 
taching creditor's  bill  in  the  Superior  Court 
of  Chancery  at  Lynchburg,  against  Bylen  and 
others,  to  which  David  H.  Boyd  was  a  party 
defendant.  The  main  purpose  of  the  bill  wai, 
to  restrain  the  money  neld  by  Boyd  for  Bylei 
as  guardian,  in  Boyd's  hands,  until  Roana 
could  obtain  a  decree  against  Bylen,  and  enforce 
payment  from  Boyd  as  the  debtor  of  Bylen. 

Roane's  restraining  order  was  sued  out  and 
executed  on  Boyd  the  10th  day  of  October, 
1827. 

May  4,  1829,  Boyd  answered  the  bill,  and 
admitted  that  he  had  received  $1,112  as  agent 
of  Bylen,  guardian  of  Sarah  Ann  Roane,  on  a 
power  of  attorney,  "which  money  he  intended 
to  pay  over  to  Bylen  as  guardian,  until  inhib- 
ited by  the  process  of  the  court." 

The  suit  lingered  on  the  rules  at  Lynchbnig 
till  July  4,  1853,  the  restraining  order  being  is 
full  force  from  1827  to  1853.  In  the  mean- 
time, Boyd  had  removed  to  Tennessee,  and 
died  there  on  the  26th  of  August,  1851;  and 
about  two  months  thereafter,  John  H.  Boyd, 
the  defendant  to  this  suit,  administered  on 
David  H.  Boyd's  estate;  and  on  the  6th  of  Sep 
tember,  1853,  this  suit  was  brought.  The  mam 
defense  set  up  is,  the  Acts  of  Limitation  bar- 
ring actions  in  Tennessee.  The  suit  waa  brought 
within  two  years  after  John  H.  Boyd  adminis- 
tered, and  therefore  the  Act  barring  suiti 
against  administrators  does  not  apply;  and  tbe 
only  question  is,  whether  the  suit  \i  barred  by 
the  general  law  barring  actions  founded  on  sim- 
ple contracts,  if  not  sued  for  within  three 
years  next  after  the  cause  of  action  accrued. 

*The  settled  law  of  Tennessee  is,  that  [*1S1 
where  an  agent  obtains  money  of  his  principal, 
and  convert  it  to  his  use,  and  is  not  sued  until 
three  years  elapse,  the  remedy  by  assiunpsit  it 
barred. 

McGinnis  v.  Jack  and  Cocke,  Mart,  k  Yerg. 
361;  Hawkins  v.  Walker,  4  Yerg.  188. 

It  is  also  settled  in  Tennessee,  that  where  the 
Statute  commences  to  run,  it  runs  on,  unlai 
there  is  a  new  promise  within  three  years  next 
before  suit  is  brought;  and  an  euJcnowledgmeal 
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by  the  defendant  of  an  actual  subsisting  debt 
due  to  the  plaintiff  within  the  three  years  is 
deemed  equivalent  to  new  promise,  as  the  law 
raises  a  promise  to  pay  on  the  acknowledgment. 

Russel,  Adm'r,  v.  Gas,  Mart.  &  Yerg.  270. 

This  acknowledp^ncnt  was  made  by  Boyd,  in 
1829  by  his  answer,  filed  in  the  Superior  Chan- 
cery Court  at  Lynchburg.  Had  Bylen  sued 
him  at  law,  and  the  Act  of  Limitations  been 
pleaded,  the  statement  in  Boyd's  answer  would 
have  been  a  good  replication. 

The  question  then  comes  to  this,  whether 
Bylen,  as  guardian,  or  Sarah  Ann  Roane,  after 
she  became  of  age,  had  cause  of  action  against 
Boyd  whilst  the  suit  at  Lynchburg  was  pend- 
ing. The  Act  of  1819  (Virginia  Revised  Code, 
474 )  in  substance  provides,  that  where  a  suit  in 
chancery  is  prosecuted  apainst  a  defendant  who 
is  out  of  the  State,  and  against  a  defendant 
within  the  State,  who  has  in  his  hands  effects 
of,  or  is  indebted  to,  the  absent  defendant,  the 
court  may  make  an  order,  and  require  surety,  it 
it  shall  appear  necessary  to  restrain  the  de- 
fendant within  the  State  from  paying  the  debt 
by  him  owing  to  the  absent  defendant;  or  the 
court  may  order  such  debt  to  be  paid  to  the 
attaching  creditor,  upon  his  giving  sufBcient 
security  for  the  return  of  the  money  to  such 
peison,  and  in  such  manner  as  the  court  shall 
afterwards  direct. 

The  Act  also  provides  how  the  absent  de- 
fendant shall  be  notified  by  publication;  and  if 
be  does  not  appear,  the  court  may  hear  the 
plaintiff's  proofs  of  the  justice  of  his  demand, 
and  may  proceed  to  take  the  bill  for  confessed, 
and  to  decree  thereon  as  to  the  court  may  seem 
proper,  and  enforce  due  execution  of  the  de- 
cree. 

The  court  did  not  require  security  from  Boyd 
to  have  the  money  forthcoming  according  to  a 
decree  that  might  be  subsequently  made;  but 
set  the  cause  down  for  hearing  against  him, 
leaving  the  money  in  his  hands. 

Bylen  never  answered,  but  urged  Boyd  by 
letters  to  employ  counsel  and  defend  the  suit, 
and  to  send  him  the  money  if  the  bill  was  dia- 
inissed;  and  thus  the  matter  stood  until  18S.3, 
when  the  suit  abated  by  William  H.  Roane's 
death. 

As,  by  the  Virginia  Attachment  Law,  the 
132*]  court  might  require  'surety  of  the  gar- 
nishee, to  restrain  him  from  paying  the  money 
in  his  hands  to  his  creditor,  pending  the  attach- 
ment suit,  or  order  it  to  be  paid  the  attaching 
creditor,  on  his  giving  surety  to  refund  if  the 
suit  was  decided  against  him,  it  follows  that 
the  fund  was  in  custody  of  the  law,  and  tliat  the 
garnishee  could  not  be  sued  a  second  time;  so 
that,  in  this  case,  if  Bylen,  or  Miss  Roane,  had 
sued  Boyd  pending  the  attachment  suit,  he  or 
she  could  have  pleaded  in  abatement  the  for- 
mer suit  pending,  to  the  same  effect  as  if  he 
had  been  twice  sued  by  Bylen.  Tliis  is  plainly 
inferable  from  the  face  of  the  Statute;  and  the 
position  is  supported  by  adudged  cases  both 
in  England  and  in  this  country. 

Brook  V.  Smith,  1  Salk,  280;  Embree  and 
Collins  V.  Hanna,  6  Johns.  101;  Irvine  v. 
The  Lumberman's  Bank,  2  Watts  &■  S.  208. 
The  same  rule  was  recognized  by  this  court 
in  the  case  of  Wallace  v.  McConnell,  13  Pet. 
151.  Mr.  Drake,  in  his  well  considered  treatise 
on  attachment  (section  720),  has  stated  tba 
16  X.  ed. 


practice  in  different  States,  to  which  book  wt 
refer. 

We  are  of  opinion  that  Boyd's  holding  waa 
not  adverse  until  the  suit  in  Virginia  was  end- 
ed; and  second,  that  neither  Bylen,  as  guar- 
dian, nor  Sarah  Ann  Roane,  after  she  became 
of  a^e,  had  cause  of  action  against  Boyd  for  re- 
taining the  money,  whilst  the  suit  was  pend- 
ing, and  therefore  the  Act  of  Limitations  is  no 
defense. 

The  next  question  is,  whether  Boyd  is  bound 
to  pay  interest  on  the  fund.  As  a  general  rule, 
a  garnishee  is  not  bound  to  pay  interest,  be- 
cause he  is  liable  to  be  called  on  to  pay  at  all 
times.  11  S.  ft  R.  188;  Drake,  Pr.  725;  1 
Washington,  Va.  149. 

But  here  the  bill  alleges  that  he  used  the 
money  as  his  own ;  and  the  proof  is,  that  in  the 
latter  part  of  November,  1826,  he  received  the 
money  as  agent  of  Bylen,  and  immediately 
loaned  it  to  George.  Boyd,  his  father,  who  waa 
in  failing  circumstances;  and  shortly  there- 
after became  insolvent.  As  this  was  an  ap- 
propriation of  the  money,  and  a  manifest  breadi 
of  trust,  David  H.  Boyd  was  bound  to  account 
with  interest. 

The  bill  only  claims  interest  from  the  time 
the  attachment  process  was  served,  up  to  the 
time  of  David  H.  Boyd's  death;  we  therefore 
order  that  interest  be  calculated  from  the  23d 
of  October,  1827,  to  the  26th  of  August,  1861, 
these  being  the  dates  from  and  to  which  inter- 
est is  claimed. 

In  June,  1826,  David  H.  Boyd  forwarded  an 
account  to  Bylen  for  the  money  he  had  ex* 
pended  for  the  latter,  in  prosecuting  the  suit, 
at  Richmond,  against  Spencer  Roane's  execu- 
tors, including  $100  for  his  trouble  in  attend- 
ing to  the  business. 

'The  amount  claimed  is  $216.39.  We  [*18S 
think  this  charge  is  reasonable,  and  order  it  to 
be  deducted  from  the  principal  sum  sued  for, 
which  is  $1,112.33,  and  leaves  $896.44  due  of 
principal,  on  which  interest  after  the  rate  ot 
six  per  cent,  per  annum  will  be  calculated,  from 
the  23d  day  of  October,  1827,  up  the  25th  day 
of  August,  1861,  to  be  levied  of  the  goods  and 
chattels  of  the  estate  of  David  H.  Boyd  in  the 
hands  of  bis  administrator,  John  H.  Boyd,  the 
respondent,  to  be  administered. 

It  is  further  ordered,  that  the  decree  of  the 
Circuit  Court  for  the  District  of  West  Tennes- 
see, dismissing  the  bill,  be  reversed,  and  that 
the  cause  be  remanded  to  said  court,  for  furth- 
er proceedings  therein. 


JOHN  H.  LYON,  Plff.  in  Er, 

T. 

JOHK  BERTRAM,  Alexander  H.  Twombly  and 
Edwin  I.,am8on. 
(See  S.  C.  20  How.  149-156.) 
Warranty,    when    purchaser   may    rescind   for 
breach  of — when  may  bring  cross-action — in- 
valid plea — who  may  be  joined  as  plaintiffs. 

Where  an  article  Is  warranted  and  the  warruntv 
Is  not  complied  with,  a  pnrchaser  who  has  received 
and  paid  for  and  used  a  portico  of  tbe  article,  and 
derived  a  benefit  from  it,  cannot  tben  rescind  the 
contract. 


Note. — Right  of  buyer  to  retain  goods  and  defeat 
action  for  price  on  diiicoverlDK  that  goods  do  not 
comply  with  retjuiremenls  of  contract — see  note, 
4  L.  U.  A.  N.  8,  1167. 
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He  may  receive  It  and  bring  a  cross-action  for  tbe 
breach  of  tbe  warranty. 

He  may,  without  brlnglngr  a  croas-actlon,  use  the 
breach  of  warranty  In  reduction  of  damages  In  an 
action  brought  by  the  vendor  for  the  price. 

A  plea  cannot  be  sustained,  which  rests  for  Its 
validity  upon  a  supposed  state  of  facts  whicb  may 
not  exist.  The  pica  must  be  an  answer  to  any  case 
which  may  be  legally  established  under  the  declara- 
tion. 

If  the  plaintiffs  are  parties  Jointly  interested  in 
the  subject  of  tbe  action,  and  In  the  claim  for  relief, 
It  Is  quite  Immaterial  In  what  proportions  they 
may  be  concerned. 

Argued  Jan.  20,  1858.     Decided  Feb.  8,  1858. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  California. 

The  case  is  stated  by  the  court. 

Messrs.  Neilson,  Poe  and  Robert  J.  Brent,  for 
plaintiff  in  error: 

The  vendee  is  always  entitled  to  a  fair  trial 
of  an  article  purchased  with  a  warranty,  and  if 
the  article  is  damaged  or  lost  in  such  trial,  the 
vendee  is  not  to  be  prejudiced,  nor  is  the  ven- 
dor to  be  benefited  in  his  misrepresentation  by 
any  loss  which  may  result  from  such  trial  or 
temporary  use  of  the  thing  warranted. 

Long  on  Sales,  223 ;  Lorymer  v.  Smith,  1  B. 
ft  C.  1;  Street  v.  Blay,  2  B.  &  Ad.  456. 

Where  an  entire  contract  is  made,  and  a  part 
of  the  goods  are  delivered  and  retained,  and  the 
vendor  fails  to  deliver  the  residue,  then  the 
vendee  owes  the  value  of  the  part  received,  and 
the  vendor  may  recover  for  that  part;  thus 
showing  the  severability  of  the  entire  contract, 
or  rather  the  implied  new  contract  quoad  the 
part  retained  by  the  vendee. 

Shipton  v.  Cassan,  5  B.  &  C.  378;  Oxendale 
T.  Wetherell,  0  B.  ft  0.  38G;  Read  v.  Rann, 
10  B.  ft  C.  439;  Bowker  v.  Hoyt,  18  Pick.  656; 
Robinson  v.  Noble,  8  Pet.  181 ;  Pratt  v.  Carroll, 
8  Cranch,  471. 

These  cases  establish  the  liability  of  the  de- 
fendant for  the  fifty  barrels  received,  if  they 
had  not  been  paid  for ;  but  how  can  the  default- 
ing party  recover  for  the  residue!  The  general 
rule  is  fully  admitted,  that  the  party  rescind- 
ing the  contract  must  return  what  he  retained ; 
but  there  is  an  exception  where  it  is  the  fault 
of  the  vendor,  and  the  vendee,  after  knowledge 
of  the  breach  of  contract,  does  all  he  can  to  re- 
Mind. 

Masson  v.  Bovet,  1  Den.  69. 

It  has  always  been  held  that  acts  done  by 
the  purchaser  before  he  was  apprised  of  a 
breach  of  the  vendor's  contract,  cannot  be  re- 
lied on  as  a  waiver  of  the  purchaser's  rights. 

Clements  v.  Smith,  9  Gill.  166:  I  jams  v. 
Hoffman,  1  Md.  497;  Sides  v.  Helleary,  6  H. 
ft  J.  86. 

Mr.  W.  P.  Fessenden,  for  defendant  in  error: 

The  contract  is  entire,  constituting  a  sale  of 
the  cargo  of  the  Ork,  vesting  the  property  in 
the  purchaser,  and  entitling  him  to  claim  de- 
livery of  the  whole  cargo  on  complying  with 
the  terms  of  the  contract. 

Sto.  on  Con.  4th  ed.  sees.  23-24;  Clark 
V.  Baker,  5  Met.  453;  Shields  v.  Pettee.  2  Sand. 
262 ;  12  Johns.  165. 

It  was  an  executed  contract;  nothing  re- 
mained to  be  done  on  the  part  of  the  vendor. 

Street  v.  Blay,  2  B.  ft  Ad.  462;  Dixon  v. 
Yates,  6  B.  ft  Ad.  340;  Tarling  v.  Baxter,  6  B. 
ft  C.  360;  Dorr  v.  Fisher,  1  Cush.  271. 

The  facts  show  a  delivery  in  part,  and  that 
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the  plaintiff  had  fully  complied  with  the  tenu 
of  the  contract  on  his  part. 

If  the  description  "Haxall"  is  material,  Hm 
it  is  an  express  warranty. 

Seixas  v.  Woods,  2  Cai.  48;  9  Met.  83;  3 
Rawle,  23;  Shepherd  v.  Kane,  7  E.  C.  L.  82;  5 
B.  ft  Ad.  240. 

The  purchaser  must  rely  on  his  warranty, 
and  cannot  rescind. 

Thornton  v.  Wynn,  12  Wheat.  183. 

But  whether  the  warranty  is  express  or  im- 
plied, the  purchaser  cannot  accept  in  part  ani 
reject  as  to  the  residue. 

Chaplin  v.  Rogers,  1  East,  193;  Hunt  t.  Silk, 
6  East,  449;  2  Hill,  288. 

If,  then,  a  purchaser  has  unwittingly  ac- 
cepted a  part  and  would  rescind,  he  must  re- 
store that  part  within  a  reasonable  time.  If  hi 
has  disabled  himself  to  do  so,  he  cannot  rescind. 

Miner  v.  Bradley,  22  Pick.  457. 

The  right  of  recovery  under  the  warranty 
prevents  hardship  in  the  application  of  the  doe- 
trine  we  contend  for,  and  serves  to  do  eom- 
plete   justice  between   the   parties. 

8  Wend.  116;  6  Hill,  63;  22  Pi«*.  [17. 

Mr.  Justice  Campbell  delivered  the  opinioa 
of  the  court: 

This  suit  was  conunenoed  by  the  defendants 
in  error,  to  recover  the  price  for  a  cargo  of  Soar 
bargained  and  sold  to  the  plaintiff  in  error,  in 
the  City  of  San  Francisco.  The  judgment  of 
the  Circuit  Court  was  rendered  upon  a  special 
verdict  in  favor  of  the  plaintiffs  in  that  court 
The  verdict  finds  that  on  the  13th  January, 
1853,  tbe  plaintiffs  and  Flint,  Peabody  ft  Co, 
were  jointly  the  owners  of  a  cargo  of  flour,  con- 
sisting of  2,000  barrels  branded,  and  which 
were  in  fact  Gallego.  then  being  on  the  barqn* 
Ork,  lying  at  a  public  wharf  in  San  Franciaeo^ 
and  composing  its  entire  cargo  of  fiour,  which 
inspected  1,771  barrels  superfine,  and  229  bad. 

The  firm  of  Flint,  Peabody  ft  Co..  as  agents 
and  part  owners,  on  the  day  aforesaid,  conclnd- 
ed  the  following  agreement  with  the  defendant: 
San  Francisco,  January  13,  1863. 

'Sold  this  day  to  Joseph  H.  Lyon,  [151 
Esq.,  a  cargo  of  Haxall  flour,  now  on  board  the 
barque  Ork,  lying  in  this  harbour,  being  abont 
two  thousand  barrels,  on  the  following  tenns 
and  conditions,  viz.:  Joseph  H.  Lyon,  Esq., 
agrees  to  pay  Messrs.  Flint,  Peabody  ft  Co., 
thirty  dollars  per  barrel  for  such  as  shall  in- 
spect superfine,  and  twenty-seven  dollars  per 
barrel  for  such  as  shall  inspect  bad ;  payment  to 
be  made  as  it  may  be  delivered,  and  to  be  re- 
ceived and  paid  for  on  or  before  the  expiratico 
of  three  weeks  from  date. 

If  Messrs.  Flint,  Peabody  ft  Co.  elect,  they 
can  land  and  store  the  flour  at  the  expiration  of 
one  week,  or  so  much  as  may  remain  on  board 
at  that  time,  Mr.  Lyon  paying  storage  and 
drayage  expenses.        J.  H.  Lyon. 

Flint,  Peabody  ft  Oa. 

On  the  26th  January,  1863,  the  defendant 
applied  to  Flint,  Peabody  ft  Co.  for  fifty  bar 
rels  of  flour,  so  purchased  by  him,  by  a  writta 
order,  as  follows: 

San  Francisco,  January  25,  1863. 

Messrs.  Flint,  Peabody  ft  Co.  will  pleas*  dt- 
liver  to  Mr.  William  R.  Gorham,  or  bearer, 
fifty  barrels  of  flour,  out  of  the  lot  purchassd 
from  the  ship  Ork,  and  oblige      J.  H.  Lyon." 
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Paying    them    there    for    the    contract    price, 
amounting  to  the  sum  of  $1,500,  and  received 
from  Flint,  Peabody  &  Co.  the  following  order: 
"San  Francisco,  January  25,  1853. 

Captain  of  Barque  Ork:   Please  deliver  the 
bearer  fifty  barrels  superfine  flour  and  oblige. 
Flint,  Pcabody  A  Co." 

Fifty  barrels  of  Gallego  flour,  ins|)ecting  su- 
perfine, being  part  of  said  cargo  of  flour  on 
board  the  barque  Ork,  was  delivered  from  the 
barque  to  William  R.  Gorham,  a  baker,  to 
whom  the  defendant  had  sold  and  transferred 
the  delivery  order  and  the  said  flour.  When 
the  order  was  made  for  William  R.  Gorham, 
the  defendant  represented  that  the  flour  was 
Haxall.  On  the  29th  January,  1853,  the  de- 
fendant sold  to  Dunne  &  Co.  fifty  barrels  of 
flour,  which  he  represented  to  be  Haxall,  and 
gave  the  following  order,  bearing  date  on  that 
day: 

"Ifessrs.  Grey  &  Doane  will  please  deliver 
Messrs.  Dunne  &  Co.  fifty  barrels  Haxall  flour 
from  Ork.  J.  H.  Lyon." 

The  said  Dunne  ft  Co.,  on  discovering  that 
152*]  the  flour  was  not  'Haxall,  but  Gallego, 
refused  to  take  it,  and  so  notified  the  defendant. 
On  the  3l8t  of  January,  1853,  the  defendant 
made  further  application  for  100  barrels  of 
flour,  being  part  of  the  flour  so  purchased  as 
aforesaid,  and  gave  his  check  on  his  bankers  for 
the  price,  and  received  the  following  delivery 
order  from  Flint,  Peabody  ft  Co.,  bearing  that 
date: 

"Capt.  Hutchings,  Barque  Ork:  Please  deliv- 
er to  J.  H.  Lyon,  or  to  the  order  of  Grey  ft 
Doane,  one  hundred  barrels  superfine  flour,  and 
oblige,  etc." 

The  check  was  not  paid  on  presentation. 
Upon  the  refusal  of  Dunne  ft  Co.  to  take  the 
flour,  the  defendant,  on  learning  the  fact,  noti- 
fied the  plaintiffs  that  he  would  not  take  the 
floor,  and  countermanded  the  payment  of  the 
check  he  had  given  for  the  one  hundred  bar- 
rels last  mentioned. 

On  the  3d  of  February,  1853,  the  plaintiffs  in- 
formed the  defendant  that  they  were  prepared 
to  deliver  the  remainder  of  the  cargo,  and  re- 
quested the  defendant  to  receive  it.  And  sub- 
sequently, on  the  same  day,  they  addressed 
him  a  note,  in  which  they  advised  him  they 
would  sell  the  flour  on  the  6th  February,  at 
public  auction,  for  his  account,  and  would  hold 
him  responsible  for  the  difference  there  might 
be  in  the  net  proceeds  of  the  proposed  sale  and 
the  contract  price,  and  for  charges  and  ex- 
penses, he  (Lyon)  having  declined  to  take  the 
flour  under  the  contract.  All  the  flour  on  the 
barque  was  of  the  brand  known  as  Gallego,  and 
the  barrels  were  branded  Gallego  in  printed 
characters  from  two  to  two  and  one  half  inches 
in  length,  on  both  heads.  In  the  opinion  of  some 
experts,  there  existed  no  difference  in  the  qual- 
ity or  price  of  the  flour,  of  either  brand  ( Haxall 
and  Gallego),  each  inspecting  superfine;  but  in 
the  opinion  of  other  experts,  there  was  a  differ- 
ence, some  preferring  the  one  brand  and  some 
the  other. 

Subsequently  to  the  sale,  and  up  to  and  in- 
cluding the  28th  January,  1853,  Gallego  and 
Haxall  flour  had  advanced  to  $36  per  barrel  in 
San  Francisco;  and  between  that  and  the  6th 
of  February  the  price  of  both  declined  to  $18 
yer  barrel.  On  the  6th  of  February  the  phiin- 
is  li.  ed. 


tiffs  caused  the  remainder  of  the  cargo  to  be 
sold  at  public  auction,  according  to  their  notice 
to  the  defendant,  for  his  account,  and  at  a 
great  reduction  of  price.  The  verdict  does  not 
find  any  fact  to  impugn  the  fairness  of  this 
sale.  Before  this  suit  was  commenced,  Flint, 
Peabody  ft  Co.  assigned  their  interest  in  this 
suit  to  the  plaintiffs,  of  which  the  defendant 
had  notice. 

The  verdict  is  silent  in  reference  to  the  nego- 
tiations that  preceded  the  contract,  and  doea 
not  inform  us  whether  the  'cargo  was  at  ['ISS 
any  time  visible  to  the  defendant;  nor  does  it 
discriminate  with  exactness  the  qualities  of 
Haxall  and  Gallego  flour,  or  affirm  that  there 
is  any  specific  difference  between  them. 

It  IS  evident,  from  the  verdict,  that  the  error 
in  the  description  of  the  cargo  did  not  bear  on 
the  substance,  or  on  any  substantial  quality  of 
the  subject  of  the  sale.  The  subject  of  the  sale 
was  a  cargo  of  flour  of  about  2,000  barrels,  on 
board  of  a  vessel  lying  at  a  wharf  in  the  city; 
of  a  quality  to  be  ascertained  by  an  inspection  ;■ 
and  from  that  inspection,  and  not  from  the 
brand,  the  price  was  to  be  ascertained.  The 
brands  Haxall  and  Gallego  are  understood  to 
refer  to  different  mills  in  Richmond,  Virginia, 
at  which  flour  is  manufactured.  The  verdict 
sufficiently  determines  that  the  difference  be- 
tween them  in  the  market  at  San  Francisco  is 
inappreciable,  at  least  by  the  mass  of  purchas- 
ers and  consumers.  The  case  clearly  does  not 
belong  to  that  class  in  which  the  subject  matter 
of  the  contract  was  of  a  nature  wholly  different 
from  that  concerning  which  the  parties  to  the 
contract  made  their  engagements.  The  brand 
on  the  exterior  of  the  barrels  of  flour  was  cer- 
tainly not  of  the  substance  of  the  contract. 

Young  V.  Cole,  3  Bing.  N.  C.  724 ;  Gompertz 
V.  Bartlett,  2  Ell.  ft  B.  849;  19  Vt.  202. 

The  defendant  does  not  resist  the  fulfillment 
of  his  agreement  for  any  fraud;  nor  does  the 
verdict  impute  any  mala  fides  to  the  plaintiffs. 

The  case  rests  upon  these  facts.  There  was 
a  sale  of  a  cargo  of  flour  at  a  price  dependent 
upon  the  fact  whether  the  component  parts  in- 
spected superfine  or  bad,  which  was  described 
as  of  one  brand,  but  which  proved  to  be  of  an- 
other. There  was  no  material  difference  in  the 
credit  of  the  brands,  and  the  market  price  of 
the  flour  was  but  little  affected  by  the  ques- 
tion whether  the  brand  was  of  the  one  or  the 
other  mill. 

A  portion  of  the  flour  has  been  delivered  to, 
and  paid  for,  and  consumed  by,  the  defendant. 
He  made  no  offer  to  return  this  flour.  The 
flour  remained  in  the  Ork  from  the  13th  of  Jan- 
uary till  the  3l8t  of  January,  subject  to  the  exi- 
gencies of  the  contract.  During  that  period, 
there  was  no  complaint  on  the  part  of  the  de- 
fendant. From  the  28th  of  January  till  the  6th 
of  Februanr,  when  the  refusal  to  accept  the  re- 
mainder of  the  flour  and  the  sale  of  it  on  ac- 
count took  place,  the  price  of  flour  was  steadily 
declining. 

It  may  be  admitted  that  the  description  of  the 
flour  as  Haxall  imported  a  warranty  that  it 
was  manufactured  at  mills  which  used  that 
brand ;  and  that  the  purchaser  would  have  been 
entitled  to  recover  the  amount  of  difference  in 
the  value  of  that  and  an  inferior  brand. 

•Powell  V.  Horton,  2  Bing.  N.  C.  068;  ["IS* 
Henshaw  v.  Robins,  9  Mete.  83. 
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But  it  cannot  be  admitted  tliat  the  purchaser 
was  entitred  to  abandon  this  contract. 

In  the  note  to  Cutter  v.  Powell,  in  2  Smith's 
Lead.  Cases,  1,  the  annotator  savs:  "It  is  set- 
tled, by  Street  v.  Blay,  2  B.  4"  Ad.  45C,  and 
Poulton  V.  Lattimore,  9  B.  &  C.  259,  where  an 
article  is  warranted,  and  the  warranty  is  not 
complied  with,  the  vendee  has  three  courses, 
any  one  of  which  he  may  pursue.  1.  He  may 
refuse  to  receive  the  article  at  all.  2.  He  may 
receive  it,  and  bring  a  cross-action  for  the 
breach  of  the  warranty.  3.  He  may,  without 
bringing  a  cross-action,  use  the  breach  of  war- 
ranty in  reduction  of  damages  in  an  action 
brought  by  the  vendor  for  the  price."  The  an- 
notator proceeds  to  say,  "that  it  was  once 
thought,  and,  indeed,  laid  down  by  Lord  Eldon, 
in  Curtis  v.  Ilannny,  3  Esp.  83,  that  he  might,  on 
discovering  the  breach  of  warranty,  rescind  the 
contract,  return  the  chattel,  and,  if  he  had  paid 
the  price,  recover  it  back.  This  doctrine,  which 
was  opposed  to  Weston  v.  Downes,  1  Doug.  23,  is 
overruled  by  Street  v.  Blay,  2  B.  &  Ad.  450,  and 
Gompertz  v.  Denton,  1  Cromp.  &.  M.  207;  and 
it  is  clear  that,  though  the  non-compliance 
with  the  warranty  will  justify  him  in  refusing 
to  receive  the  chattel,  it  will  not  justify  him 
in  returning  it,  and  suing  to  recover  back  the 
price." 

The  second  and  third  propositions  of  this 
learned  author  are  indisputable,  and  have  re- 
ceived the  sanction  of  this  court.  Thornton  v. 
Wynn,  12  Wheat.  183,  as  modified  by  Withers 
V.  Greene,  9  How.  S.  C.  213.  The  first  prop- 
osition, concerning  the  right  of  the  purchaser 
to  reject  the  article  because  it  varies  from  the 
warranty,  is  an  open  question.  In  Dawson  v. 
CoIIis,  10  C.  B.  527  (70  Eng.  C.  L.),  the  judges 
dissent  from  it.  The  Chief  Justice  expressed 
his  favor  for  the  conclusion,  "that  the  buyer 
has  no  right  to  repudiate  the  article,"  because 
it  did  not  correspond  to  the  warranty;  and 
Creswell,  Justice,  said:  "Where  the  rule  is  of 
an  individual  and  specific  thing,  the  vendee  can 
only  defend  himself,  altogether,  against  an  ac- 
tion for  not  accepting  it,  if  the  thing  be  utterly 
worthless,  as  in  Poulton  v.  Lattimore;  or,  in 
part,  by  giving  the  breach  of  warranty  in  evi- 
dence in  reduction  of  damages."  And  this 
corresponds  with  the  conclusions  of  this  court 
in  the  case  of  Thornton  v.  Wynn,  12  Wheat. 
183,  where  very  similar  language  is  used. 

But  while  the  first  proposition  of  the  note  in 
the  Lending  Cases  is  a  matter  of  dispute,  there 
is  none  in  respect  to  the  conclusion  that  the 
purchaser  who  has  received  and  used  the  arti- 
cle, and  derived  a  benefit  from  it,  cannot  then 
rescind  the  contract.  This  principle  is  stated 
in  Hunt  v.  Silk,  6  East,  449,  in  which  Lord 
Kllenborough  says:  "Where  a  contract  is  to 
155*]  *be  rescinded  at  all,  it  must  be  rescind- 
ed in'toto,  and  the  parties  put  in  statu  quo." 
And,  "if  the  plaintiff  might  occupy  the  premises 
two  days  beyond  the  time  when  the  repairs  were 
to  have  been  done  and  the  lease  executed,  and 
yet  rescind  the  contract,  why  might  he  not  re- 
scind it  after  a  twelvemonth  on  the  same  ac- 
cotmt?  This  objection  cannot  be  gotten  rid  of. 
The  parties  cannot  be  put  in  statu  quo."  In 
Perley  v.  Balcli,  23  Pick.  283,  the  same  principle 
is  applied  to  contracts  of  sale  of  chattels.  The 
court  say:  "The  purchaser  cannot  rescind  the 
contract.*  and  yet  retain  any  portion  of  the  con- 
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sideration.  The  only  exception  is,  where  tht 
property  is  entirely  worthless  to  both  parties. 
The  purchasers  cannot  derive  any  benefit  fron 
the  purchase,  and  yet  rescind  the  contract.  It 
must  be  nullified  in  toto  or  not  at  all.  It  can- 
not be  rescinded  in  part  and  enforced  in  part." 
In  Barnett  v.  Stanton,  2  Ala.  183,  the  court 
say:  "A  contract  cannot  be  rescinded  without 
mutual  consent,  when  circumstances  have  been 
so  altered  by  a  part  execution  that  the  parties 
cannot  be  put  in  statu  quo ;  for  if  it  be  rescind- 
ed at  all,  it  must  be  rescinded  in  toto."  To  tlw 
same  effect  is  Christy  v.  Cummins,  3  McLean, 
386;  2  Hill  K.  Y.  288,  per  Cb.  J.  Nelscm; 
Kase  V.  John,  10  Watts,  107.  In  Thornton  v. 
Wynn,  12  Wheat.  183,  this  court  say:  "That  if 
the  sale  of  a  chattel  be  absolute,  and  there  be 
no  subsequent  agreement  or  consent  of  the  ven- 
dor to  take  back  the  article,  the  contract  re- 
mains open,  and  the  vendee  is  put  to  his  ac- 
tion upon  the  warranty,  unless  it  be  proved 
that  the  vendor  knew  of  the  unsoundness  of 
the  article,  and  the  vendee  tendered  a  return  in 
a  reasonable  time." 

If  the  verdict  had  found  that  the  defendant 
had  sustained  any  damage  from  the  difference 
in  the  brands  on  the  flour,  the  price  would 
have  been  diminished  accordingly;  and  so  the 
defendant  might  have  been  indemnified  upon 
an  action  commenced  by  himself,  alleging  a 
breach  of  the  contract.  But,  without  consider- 
ing whether  he  could  refuse  to  accept  any  por- 
tion of  the  flour  for  the  variance  from  the  let- 
ter of  his  contract,  we  decide  that  he  lost  this 
power  when  he  applied  to  have,  paid  for,  and 
sold  the  parcels,  on  the  25th  and  31st  of  Jan- 
uary, 1853. 

The  defendant  pleaded  that  the  several  causes 
of  action  in  the  complaint  mentioned  did  not 
accrue  within  two  years  before  the  commence- 
ment of  the  suit.  The  Code  of  California  pro- 
vides, that  "an  action  upon  any  contract,  ob- 
ligation, or  liability,  founded  upon  an  instru- 
ment of  writing,  except  those  mentioned  in  a 
preceding  section,  shall  be  brought  within  three 
years,  and  within  two  years  if  founded  upon  a 
contract,  obli^tion,  or  liability,  not  in  writing; 
except  in  actions  on  an  open  'account,  [*15C 
for  goods,  wares  and  merchandises,  and  for  any 
article  charged  in  a  store  account.  The  plea  of 
the  defendant  does  not  allege  that  the  cause  of 
action  is  founded  upon  a  contract,  obligation,  or 
liability,  not  in  writing,  nor  show  that  it  falls 
within  the  limitation  of  two  years,  as  pleaded. 
The  complaint  is  framed  so  as  to  admit  evi- 
dence of  a  contract  in  writing  quite  as  well  as 
an  oral  contract,  and  the  evidence  shows  this 
action  is  founded  on  a  written  contract.  The 
plea  should  have  contained  an  averment  that 
the  cause  of  action  was  not  in  writing,  with 
such  other  averments  as  to  show  that  the  bar 
of  the  statute  pleaded  was  applicable. 

A  plea  cannot  be  sustained,  which  rests  for 
its  validity  upon  a  supposed  state  of  facts 
which  may  not  exist.  Tlie  plea  must  be  an  an- 
swer to  any  case  which  may  be  legally  estab- 
lished under  the  declaration.  Winston  v.  The 
Trustees'  University,  etc.  etc  1  Ala.  124. 

It  was  objected  that  the  proof  shows  that  the 
assignment  by  Flint,  Pcabody  &  Co.  was  made 
to  the  plaintiffs  in  tlie  suit,  and  that  the  decla- 
ration alleges  that  they  assigned  their  interest 
in  the  claim  to  John  Bertram,  one  of  the  plain- 
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tiffa.  The  Code  of  California  requires  that  ac- 
tions shall  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  and  that  all  parties  hav- 
ing an  interest  in  the  subject  of  the  action,  and 
in  obtaining  the  relief  dpmanded,  may  be  joined 
at  plaintiffs.  The  plaintiffs  are  shown  to  be 
the  parties  jointly  interested  in  the  subject  of 
the  action,  and  in  the  claim  for  relief.  It  is 
quite  immaterial  in  what  proportions  they  may 
be  concerned.  Their  cose  is  substantially  estab- 
lished, when  their  joint  interest  is  shown,  an4 
the  error  in  respect  to  the  degree  of  the  interest 
of  the  several  parties  is  not  such  a  variance  as 
will  be  considered. 
Judgment  affirmed. 


EDWIN  M.  CHAFFEE,  Trustee  of  Horace  H. 
Day,  Plff.  in  Er., 

V. 

NATHANIEL  HAYWAKDj 

and 

HORACE  H.  DAY,  Plff.  in  Er, 

V. 

NATHANIEL  HAYWARD. 

(See  8.  0.  20  How.  208-21G.) 

Jurisdiction  of  person,  only  obtained  by  person- 
al service — not  by  attachment  of  property — 
even  in  patent  cases. 

Jurtsillctlon  of  the  person  of  a  defendant  (wbo  Is 
an  Inbaliltant  of  another  State),  can  only  be  ob- 
tained. In  a  cItII  action,  by  service  of  process  on 
his  person,  within  the  district  where  the  suit  Is  In- 
stituted. 

No  Jurisdiction  can  be  acquired  bjr  attaching 
property  of  a  non-reBldent  defendant,  parsnant  to 
a  state  attacliment  law. 

The  United  States  courts  are  vested  with  power 
to    expcnte    the    laws    respecting    InveDtors    and 

ratented  Inventions ;  but  where  suits  are  to  be 
rought  Is  left  to  the  general  law,  to  wit :  to  the 
11th  section  of  the  Judiciary  Act,  which  requires 
persooal  service  of  process,  within  the  district 
where  the  suit  Is  brought.  If  the  defendant  be  an 
Inhabitant  of  another  State. 

Argued  Jan.  27,  1858.     Decided  Feb.  8,  1858. 

THESE  suits  were  brought  in  the  Circuit 
Court  of  the  United  States  for  the  District 
of  Rhode  Island,  by  the  plaintiff  in  error,  for 
the  recovery  of  damages  for  the  alleged  in- 
fringement of  a  certain  patent.  The  defendant 
pleaded  to  the  jurisdiction  of  the  court,  that  he 
was  not  a  resident  of  the  District  of  Rhode  Is- 
land, and  that  he  was  not  served  with  process 
within  the  said  district.  The  plaintiff  demurred, 
and  the  court  overruled  the  demurrer  and  dis- 
missed the  case  for  want  of  jurisdiction.  The 
plaintiff  thereupon  sued  out  this  writ  of  error. 

Messrs.  T.  A.  Jencket  and  K.  H.  Oillet,  for 
plaintiff  in  error: 

The  Circuit  Courts  have  jurisdiction  over 
the  subject  matter  of  these  suits,  without  refer- 
ence to  the  residence  of  the  parties.  The  ques- 
tion, therefore,  is,  whether  the  defendant  was 
rightfully  brought  within  the  jurisdiction  of 
the  Circuit  Court  for  the  District  of  Rhode 
Island,  by  the  attachment  of  his  real  and  per- 
sonal estate  in  that  district,  without  personal 
service  of  the  process  upon  him. 


NOTC. — Appearance  cures  defects   In   service  of 

?iroce8s  and  Its  non-service,  except  want  of  jurlsdic- 
Ion  of  subject  matter.    See  note  to  Knox  v.  Sum- 
mers, 2  L.  ad.  U.  8.  SIO. 
16  li.  ed. 


1.  The  Circuit  Court  for  the  District  of 
Rhode  Island  having  jurisdiction  of  the  sub- 
ject matter,  may  issue  its  process  in  the  same 
form,  and  the  process  itself  may  be  served  in 
the  same  manner  as  process  issuing  from  the 
Supreme  Court  of  that  State  for  any  cause  of 
action  within  its  common  law  jurisdiction. 

Process  Act  of  May  8,  1792,  sec.  2,  Stat,  at 
L.  1,  276. 

The  form  of  the  writs  in  these  cases  and  the 
mode  of  proceedings  to  bring  the  defendant 
before  the  court,  were  strictly  in  accordance 
with  the  law  of  Rhode  Island. 

Public  Laws  of  R.  L  Dig.  1844,  pp.  110-113, 
115. 

The  statute  law  of  Rhode  Island  regulating 
attachments  on  original  writ,  was  the  same  in 
1789  as  in  1855. 

See  Dig.  1707,  p.  12;  Dig.  1798,  p.  201. 

In  all  the  Statutes  authorizing  attachments 
of  personal  property,  the  same  provision  is 
found  which  is  contained  in  the  Dig.  1844,  p. 
113,  sec.  3;  "When  an  attachment  is  made  In 
manner  aforesaid,  the  same  shall  be  sufficient 
to  bring  the  cause  to  trial."  Neither  in  the 
case  of  attachment  of  personal  property,  nor  of 
real  estate  (p.  115,  sec.  II)  is  there  any  pro- 
vision made  for  personal  service  on  the  defend- 
ant. In  the  case  of  personal  estate,  a  copy  of 
the  writ  must  be  left  at  the  defendant's  usual 
place  of  abode  (p.  113,  sec.  3),  and  in  the  case 
of  real  estate,  with  the  person  in  possession  of 
the  land  and  with  the  cleric  of  the  town  where 
the  land  lies  (p.  115,  sec.  II).  Such  service 
(see.  3,  p.  113)  is  expressly  declared  sufficient 
to  bring  the  cause  to  trial.  In  case  of  real  es- 
tate, the  execution  runs  against  the  property 
attached   (sec.  11,  p.  115). 

2.  The  11th  section  of  the  Judiciary  Act  of 
1789  does  not  prohibit  the  taking  of  jurisdie- 
tion  over  this  cause. 

Picquet  t.  Swan,  6  Mass.  561;  Richmond  t. 
Dreyfous,  I  Sumn.  131 ;  Toland  v.  Sprague,  12 
Pet.  300. 

The  case  of  Day  v.  The  Newark  India  Rub- 
ber Manufacturing  Co.  1  Blatchf.  628,  was 
rightfully  decided,  inasmuch  as  the  mode  of 
proceeding  adopted  in  the  commencement  of 
that  suit  had  not  been  adopted  by  the  Circuit 
Ck>urt  of  New  York. 

It  is  submitted  that  the  Circuit  Court  in 
Rhode  Island  takes  jurisdiction  of  cases  under 
the  Patent  Laws,  in  the  manner  that  the  Su- 
preme Court  of  that  State  takes  jurisdiction  of 
any  transitory  action. 

An  objection  to  this  view  taken  by  Mr.  Jus- 
tice Story  in  Picquet  y.  Swan,  5  Mass.  561,  is 
that  the  Process  Act  was  not  intended  to  en- 
large the  jurisdiction  of  the  Circuit  Courts  as 
defined  by  the  Judiciary  Act.  This  objection 
is  not  tenable  in  a  patent  cause,  because  the 
jurisdiction  of  the  court  is  enlarged  by  the 
Patent  Laws,  and  the  Process  Acts  are  to  be 
applied  for  the  purpose  of  carrying  into  effect 
the  jurisdiction  so  conferred,  as  well  as  that 
founded  on  citizenship. 

3.  This  is  a  case  of  attachment  of  specific 
property,  real  and  personal,  which  by  the 
Rhode  Island  Statute  at  the  date  of  the  Process 
Act  is  made  a  sufficient  service  to  bring  the 
cause  to  trial,  and  therein  differs  from  all  the 
cases  decided  under  the  11th  Section  of  the 
Judiciary  Act,  which  were  cases  of  foreign  at- 
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tachment.  In  Picquet  t.  Swan,  5  Mass.  501, 
there  was  an  attempt  to  attach  the  real  estate 
of  the  defendant,  but  this  attempted  service 
was  declared  by  Judge  Story  "defective  and 
nugatory."  The  Statute  of  Rliode  Island,  in 
effect,  declares  that  a  defendant  is  to  be  found 
in  that  State,  for  the  purposes  of  the  jurisdic- 
tion of  its  courts  by  his  visible,  personal  and 
real  property,  which  can  be  sci/ed  and  levied  on 
by  the  sheriff.  The  decisions  of  the  courts  of 
the  United  States,  in  cases  where  the  jurisdic- 
tion rests  exclusively  on  citizenship,  declare 
that  a  defendant  is  not  "found"  in  a  district 
where  one  of  his  debtors  resides.  There  is  no 
conflict  in  maintaining  both  propositions. 

Messrs.  Charles  S.  Bradley  and  Joseph  S.  Pit- 
man, for  defendants  in  error. 

The  defendant  in  error  contends  that  the 
judgment  of  the  Circuit  Court  of  Rhode  Island 
was  correct  and  should  be  afBrmed,  relying 
upon  the  following  points: 

1.  No  civil  suit  can  be  brought  in  the  Circuit 
Court  against  the  defendant  in  any  district 
whereof  he  is  not  an  Inhabitant,  or  is  not  found 
at  the  date  of  the  alleged  service  of  the  writ. 

Judiciary  Act  of  1789,  sec.  11,  Stat,  at  L. 
Vol.  1,  p.  70;  HoUingsworth  t.  Adams,  2  Dall. 
396 ;  Pollard  v.  Dwight,  4  Cranch,  424 ;  Picquet 
▼.  Swan,  6  Mason,  35-48,  60;  Richmond  v. 
Dreyfous,  1  Sumn.  131,  2;  Harrison  v.  Rowan 
et  ux.,  1  Pet.  C.  C.  489;  Toland  v.  Sprague, 
12  Pet.  300,  328,  330;  Com.  and  R.  R.  B'k  of 
Vicksburg  y.  Slocomb,  14  Pet.  80;  Levy  v. 
Fitzpatrick,  15  Pet.  171;  Louisville  R.  R.  Co. 
▼.  Letson,  2  How.  666;  Hemdon  v.  Ridgeway, 
17  How.  424 ;  Sadlier  v.  Fallon,  2  Curt.  579,581. 

The  law  has  been  equally  well  settled  in  re- 
lation to  service  of  process  in  patent  suits. 

Horace  H.  Day  ▼.  The  Newark  India  Rubber 
Manufacturing  Co.  1  Blatchf.  629;  Saddler  v. 
Hudson,  2  Curt.  6. 

2.  But  irrespective  of  the  plea,  there  is  ap- 
parent on  the  record  itself,  in  the  writ  and  the 
return  of  the  Marshal  thereon,  sufficient  ground 
to  warrant  the  court  below  in  dismissing  this 
case.  It  was  not  necessary  that  the  marshal 
should  have  made  return  that  the  defendant 
had  no  known  place  of  abode  in  this  district; 
yet,  having  done  so,  and  also  made  return  that 
the  body  of  the  defendant  could  not  be  found 
in  the  district,  the  parties  are  bound  by  the 
return  and  the  facts  it  sets  forth. 

Lessee  of  Walden  v.  Craig's  Heirs,  14  Pet. 
162;  Cutler  v.  Rae,  7  How.  731;  Scott  v.  Sand- 
ford,  19  How.  401. 

Mr.  Justice  Catron,  delivered  the  opinion  of 
the  court: 

The  question  of  law  decided  below,  and 
which  we  are  called  on  to  revise,  arises  on  the 
following  facts:  On  the  22d  day  of  October, 
1855,  the  plaintiff  in  error  sued  out  a  writ  in 
the  Circuit  Court  of  the  United  States  for  the 
Rhode  Island  District,  against  Nathaniel  Hay- 
ward,  styling  him  as  '^f  Colchester,  in  the 
State  of  Connecticut,  commorant  of  Providence, 
in  the  State  of  Rhode  Island,"  for  the  recovery 
of  damages  alleged  to  have  been  sustained  by 
the  plaintiff  in  error,  by  reason  of  an  alleged 
infringement  of  a  patent  right  claimed  by  said 
plaintiff. 

On  the  same  day,  the  Marshal  of  the  Rhode 
Mand  District  made  return  on  the  writ,  that 
882 


"for  want  of  the  body  of  the  within  defendant 
to  be  by  me  found  within  my  district,  I  ban 
attached,"  etc.  (enumerating  certain  real  estate 
lying  in  the  City  of  Providence,  in  the  State  of 
Rhode  Island),  and  a  still  further  ' return  of 
having  made  further  service  of  the  writ,  by 
attaching  all  the  personal  estate  of  the  defend- 
ant in  tlie  India  rubber  factory  of  Hartshorn 
&  Co.,  and  in  the  store  or  warehouse  No.  7, 
Dorranee  Street  stores,  etc.,  and  "have  left  tnie 
and  attested  copies  of  this  writ,  with  my  doingn 
thereon,  with  the  City  Clerk  of  the  City  of 
Providence,  and  with  John  Sweet  and  William  E. 
Himcs,  they  being  in  possession  of  the  premises, 
tlie  defendant  having  no  known  place  of  abode 
within  my  district." 

At  the  November  Term  of  the  court,  a  decU- 
ration  was  filed,  'containing  the  allega-  (*SU 
tions  of  citizenship  of  the  plaintiff  and  defend- 
ant, and  that  the  defendant  was  com- 
morant of  Providence,  as  in  the  writ;  and  it 
the  same  term  the  defendant,  in  his  own  prop- 
er person,  pleaded  to  the  jurisdiction  of  the 
court,  that  he  was  at  the  time  of  the  pretend- 
ed service  of  the  writ,  and  is  an  inhabitant  of 
the  District  of  Connecticut,  and  not  an  inhabi- 
tant of  the  District  of  Rhode  Island,  nor  wsi 
he  at  the  time  of  the  pretended  service  of  the 
writ  within  the  District  of  Rhode  Island ;  pny- 
ing  the  judgment  of  the  court,  whether  it  can 
or  will  take  cognizance  of  the  action  against 
him. 

To  this  plea  the  plaintiff,  by  his  attorney, 
filed  a  general  demurrer,  on  which  the  cauM 
was  heard,  and  at  the  June  Term  the  court 
overruled  the  demurrer  and  dismissed  the  case 
for  want  of  jurisdiction;  upon  which  the  pUin- 
tiff  sued  out  a  writ  of  error. 

By  the  1 1  th  section  of  the  Judiciary  Act  of 
1789,  it  is  provided,  "That  no  civil  suit  in  a  cir- 
cuit or  district  court  shall  be  brought  against 
an  inhabitant  of  the  United  States  by  any  orig- 
inal process  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,  or  in  which  he 
shall  be  found  at  the  time  of  serving  the  writ" 

It  has  been  several  times  held  by  this  court 
as  the  true  construction  of  the  foregoing  sec- 
tion, that  jurisdiction  of  the  person  of  a  de- 
fendant (who  is  an  inhabitant  of  another 
State),  can  only  be  obtained,  in  a  civil  actios, 
by  service  of  process  on  his  person,  within 
the  district  where  the  suit  is  instituted;  and 
that  no  jurisdiction  can  be  acquired  by  attach- 
ing property  of  a  non-resident  defendant,  pur- 
suant to  a  state  attachment  law.  The  doctrine 
announced  to  this  effect,  in  the  case  of  Toland 
V.  Sprague,  in  1838  (13  Pet.  327),  has  been 
uniformly  followed  since,  both  by  this  eovit 
and  at  the  circuits. 

15  Pet.  171;  17  How.  424. 

It  is  insisted,  however,  for  the  plaintiff,  that 
these  rulings  were  had  in  cases  arising  when 
the  jurisdiction  depended  on  citizenship;  where 
as,  here  the  suit  is  founded  on  an  Act  of  Con- 
gress conferring  jurisdiction  on  the  Circuit 
Courts  of  the  United  States  in  suits  by  invent- 
ors a^inst  those  who  infringe  their  letters  ptt- 
ent,  including  all  cases,  both  at  law  and  in 
equity,  arising  under  the  patent  laws,  without 
regard  of  citizenship  of  the  parties  or  tke 
amount  in  controversy,  and  therefore  the  11th 
section  of  the  Judiciary  Act  does  not  applj, 
but  the  P'-ooess  Acts  of  the  State  where  the 
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suit  is  bronght  muat  f^vern ;  and  that  the  Act 
of  Congress  of  Ulay  Kth,  1792,  80  declares. 

The  2d  section  of  that  .\ct  provides,  that  the 
forms  and  modes  of  proceedingr  in  suits  at  com- 
mon law  shall  be  the  same  as  are  now  used  in 
the  Federal  Courts,  respectively,  pursuant 
a  16*]  *to  the  Act  of  1780,  oh.  21.  known  as 
the  Process  Act  of  that  year. 

This  Act  (sec.  2)  declares,  that  until  further 
provision  shall  be  made,  and  except  wh$re  by 
this  Act  "or  other  Statutes  of  the  United  States 
is  otherwise  |>rovided,"  the  forms  of  writs  and 
executions,  and  modes  of  process  in  suits  at 
common  law,  shall  be  the  same  in  each  State, 
res|>«ctively,  as  are  now  used  or  allowed  in  the 
Supreme  Court  of  the  same.  This  was  to  be 
the  mode  of  process,  unless  provision  had  been 
made  by  Congress;  and,  to  the  extent  that  Con- 
gress had  provided,  the  State  laws  should  not 
operate. 

Now,  the  only  Statute  of  the  United  States 
then  existing,  regulating  practice,  was  the  Ju- 
diciary Act  of  1789  (ch.  20),  which  is  above 
ri'citod.  The  11th  section  is  excepted  out  of 
and  stands  unafTccted  by  the  subsequent  Proc- 
ess Acts,  and  is  a»  applicable  in  this  case  as  it 
was  to  those  wliere  jurisdiction  depended  on 
citizenship.  It  applies  in  its  terms  to  all  civil 
suits ;  it  makes  no  exception,  nor  can  the  courts 
of  justice  make  any. 

The  judicial  power  extends  to  all  cases  in  law 
and  equity  arising  under  the  Constitution  and 
laws  of  the  United  States,  and  it  is  pursuant 
to  this  clause  of  the  Constitution  that  the 
United  States  Courts  are  vested  with  power  to 
execute  the  laws  respecting  inventors  and  pat- 
ented inventions;  but  where  suits  are  to  be 
brought  is  left  to  the  general  law,  to  wit:  to  Uie 
11th  sec.  of  the  Judiciary  Act,  which  requires 
personal  service  of  process,  within  the  district 
where  tlie  suit  is  brought,  if  the  defendant  be 
an   inhabitant  of   another  State. 

This  case,  and  that  of  Day  against  Hayward, 
depend  on  the  same  grounds  of  jurisdiction,  and 
were  both  correctly  decided  in  the  Circuit 
Court;  and  the  judgment  in  each  is  affirmed. 


45*]  'ROBKHT  HUDGINS  and  Rebecca  P. 
Hudgins,  E.xccutrix  of  Albert  O.  Hudgins, 
Deceased, 

▼. 

WYNDHAM  KEMP,  Assignee  in  Bankruptcy 
of  John  L.  Hudgins. 

(See  S.  C.  20  How.  45-53.) 

Judgment  sustained,  on  question  of  fraud — 
fraudulent  grantee,  not  permitted  to  redeem 
on  paying  creditors — exceptions  to  report  not 
taken*  below,  not  heard  on  appeaL 

JndKment  of  the  court  below  sustained  on  the 
question  of  fraud,  on  the  facts. 

Court  below  did  not  err  In  ordering  a  sale  of  the 
property  fniuduKutly  conveyed  without  baTiDK  first 
ascertained  the  di-hts  of  the  bankrupt,  or  permit- 
ting the  fraudulent  grantee  to  redeem  on  paying 
them. 

Kxceptlons  not  taken  In  the  court  below,  to  tbe 
report  of  the  master,  will  not  be  heard  on  appeal. 

Argued  Dec.  30,  1857.    Decided  Feb.  10,  1857. 

rp  HE  bill  in  this  case  was  filed  in  the  Circuit 
1  Court  of  the  United  Stales  for  the  Eastern 
15  Ij.  ed. 


District  of  Virginia,  by  the  assignee  in  bank- 
ruptcy of  John  L.  Hudgins,  against  the  appel- 
lants, to  set  aside  a  certain  conveyance,  charged 
to  have  been  made  by  said  Hudgins  in  fraud  of 
his  creditors. 

The  court  below  entered  a  decree  in  favor  of 
the  complainant,  declaring  said  conveyance 
fraudulent  and  void  as  against  creditors.  The 
case  is  now  here  on  appeal. 

A-  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  James  Lyons  and  Rereidy  Johnson, 
for  appellant: 

The  appellants  insist  that  the  decree  is  erro- 
neous and  ought  to  be  reversed,  because, 

I.  There  is  no  proof  of  any  fraud  upon  the 
part  of  Robert  Hudgins,  but  on  the  contrary, 
the  proof  is  clear  and  unquestioned  that  he  paid 
the  cash  price  which  his  deed  calls  for,  to  John 
L.  Hudgins,  which,  with  the  charges  upon  the 
property,  amounted  to  its  full  value.  Neither 
is  there  any  proof  of  fraud  in  this  transaction 
by  John  L.  Hudgins. 

II.  There  is  an  abortive  attempt  at  such 
proof.  But  if  it  were  shown  by  the  clearest 
proof  that  John  L.  Hudgins  had  acted  with  the 
most  covinous  and  fraudulent  design  in  mak- 
ing his  conveyance,  that  design  would  not  af- 
fect Robert  Hudgins,  unless  it  was  shown  that 
Robert  Hudgins  participated  in  it,  or  at  least 
had  knowledge  of  it. 

III.  Because  a  sale  of  property  for  valuable 
consideration,  even  by  an  insolvent,  is  not  in 
fact  or  law  a  fraud  upon  any  creditor  who  is 
merely  a  creditor  at  large,  the  fraud,  if  any  be 
committed,  consisting  in  the  concealment  or 
misapplication  of  the  money  arising  from  the 
sale;  and  no  purpose  was  manifested  or  even 
entertained  to  defraud  any  judgment  creditor, 
because  the  deed  upon  its  face  conveyed  the 
property  subject  to  the  rights  of  tbe  judgment 
creditor. 

IV.  Whether  the  deed  was  void  as  to  credit- 
ors or  not,  it  was  good  between  the  parties  to 
it,  and  no  '  decree  should  have  been  rendered 
vacating  the  deed  and  directing  a  sale  of  the 
property,  until  an  account  had  been  taken  of 
the  debts  for  the  purpose  of  ascertaining  wheth- 
er there  were  any  unpaid  and  recoverable;  and 
if,  upon  the  report  of  such  account,  it  appeared 
that  there  were  such  debts,  the  defendant,  Rob- 
ert Hudgins,  had  a  right  to  redeem  his  land  by 
paying  them,  or  so  much  of  the  land  might 
then  have  been  sold  as  would  satisfy  them.  It 
was  error  to  sell  the  whole  land  without  first 
ascertaining  that  there  were  debts  sufficient  to 
absorb  it,  and  without  allowing  the  defendant 
the  privilege  of  redeeming  it. 

V.  Because  the  judgment  creditors  had  no 
right  to  do  more  than  extend  the  lands,  unless 
it  was  shown,  as  it  was  not,  that  the  profits  in 
a  reasonable  time  extinguish  the  debts.  But 
they  had  no  right,  because  by  proof  of  their 
debts  before  the  commissioner,  the  lien  of  the 
judgment   was   extinguished. 

VI.  It  was  error  to  charge  Robert  Hudgins 
with  rents  and  profits  prior  to  the  filing  of  the 
bill  against  him.  Up  to  that  time  he  held  and 
claimed  property  as  his  own,  as  a  purchaser  for 
valuable  consideration,  and  the  utmost  that  the 
plaintiff  could  claim  of  him  would  be  the  right 
of  a  judgment  creditor,  and  his  right  to  rents 
and    profits    is    never    extended    retroactively 
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beyond  the  filing  of  the  bill;  and  in  this  case 
the  error  and  injustice  of  the  rule  which  has 
been  applied  to  the  defendant,  is  most  remark- 
able and  obvious.  The  plaintiff  charges  that 
the  conveyance  to  the  defendant  was  fraud- 
ulent, and  therefore  he  claims  the  right  to  re- 
cover of  him  the  rent  of  the  property  in  one 
case,  and  the  profits  in  another,  upon  the 
ground  that  he  has  actually  enjoyed  the  proper- 
ty in  the  one  case  and  received  the  profits  in 
the  other;  and  yet  the  plaintiff  has  taken  tes- 
timony that  the  defendant  did  not  occupy  the 
property  for  which  rent  is  charged,  but  John  L. 
Hudgins  did,  and  that  is  relied  upon  as  evi- 
dence of  the  fraud.  Now,  it  cannot  be  true 
that  he  did  not  occupy  it,  and  therefore  merely 
pretended  to  purchase  it,  and  therefore  has  been 
guilty  of  a  fraud,  and  yet  he  did  occupy  it, 
and  therefore  is  not  guilty  of  a  fraud;  yet  the 
decree  practically  affirms  both. 

And  in  respect  to  the  profits.  The  defendant 
is  charged  with  profits  which  there  is  no  proof 
that  he  received. 

VII.  The  plaintiff  is  seeking  to  recover  debts. 
If  he  has  any  right  at  all,  which  were  due  pri- 
marily by  Thomas  Hudgins,  for  which  John  L. 
Hudgins  was  security.     Thomas  Hudgins,  by 

the  deed  of  the day  of ,  conveyed 

a  large  amount  of  property  to  trustees  for  the 
benefit  of  those  creditors,  giving  them  prior- 
ity over  other  creditors  who  are  also  secured 
by  the  said  conveyance.  The  creditors  accepted 
the  conveyance  and  took  under  it.  The  court 
should  have  required  them  to  account  for  the 
property  conveyed  by  that  deed  before  it  au- 
thorized them  to  take  the  property  of  John  L. 
Hudgins,  if  the  property  in  question  was  his; 
and  still  more,  before  it  authorized  them  to  take 
the  property  from  another  who  claimed  it  aa 
purchaser  for  valuable  consideration,  and  cer- 
tainly held  it  by  a  title  valid  against  John  L. 
Hudgins. 

The  property  thus  conveyed  may  have  been 
sufficient  to  satisfy  all  the  debts,  and  they  may 
have  been  paid;  the  answers  express  the  belief 
that  they  have  been;  an  account  of  the  trust 
fund  only  could  determine  the  point.  By  ac- 
cepting the  deed  and  taking  under  it,  the  cred- 
itors assumed  the  responsibility  of  fairly  ac- 
counting for  the  property  conveyed;  they  can- 
not sue,  or  hold  subject  to  their  use,  the  proper- 
ty of  Thomas  Hudgins,  and  yet  claim  that  of 
John  L.  Hudgins  or  his  vendor  for  the  same 
debts. 

VIII.  The  decree,  which  is  final,  takes  no 
notice  of  the  rights  of  Robert  Hudgins  as 
against  John  L.  Hudgins,  and  makes  no  provi- 
sion for  the  restitution  to  him  of  the  surplus 
which  might  remain  of  the  proceeds  of  the  sales 
of  the  property  after  satisfying'  the  debts ;  al- 
though there  may  be  such  surplus,  and  if  there 
•hall  be,  Robert  Hudgins  is  certainly  entitled 
to  it,  because  his  title,  if  not  good  against  the 
creditors  of  John  L.  Hudgins,  is  good  against 
everyone  else. 

IX.  The  court  did  not  pass  upon  the  excep- 
tions to  the  depositions,  and  therefore  admitted 
the  testimony  excepted  to. 

The  following  authorities  are  also  relied 
upon: 

Shirley  v.  Long,  6  Rand.  735;  Davis  v.  Tur- 
ner, 4  Gratt.  422;  Blow  v.  Maynard,  2  Leigh, 
29;  Fonea  v.  Rice,  9  Gratt.  668;  Ex  parte 
954. 


Christy,  3  How.  292 ;  Phettiplace  v.  Saylet,  4 
Mass.  312;  Hopkirk  v.  Randolph,  2  Brock.  lUj 
Randall  v.  Phillips,  3  Mass.  378;  Gregg  t. 
Sayre,  8  Pet.  244;  Clough  v.  Thompson,  7  Gratt 
20;  Dorr  v.  Shaw,  4  Johns.  Ch.  17;  Burton  t. 
Smith,  13  Pet.  464;  1  Sto.  Eq.  364;  1  Sto.  Sa. 
588.  ^ 

Messrs.  Conway  Robinson  and  John  L.  Pattoa 
for  appellee: 

Appellee's  Points  and  Authorities  in  support 
of  them. 

1.  The  decree  is  right  and  ought  to  be  af- 
firmed. The  deed  from  Robert  Hudgins  to  Joha 
L.  Hudgins  was  contrived  of  fraud  with  intent 
to  defn^ud  the  creditors  of  the  said  John  L. 
Hudgins  of  their  lawful  debts,  and  was  there- 
fore properly  set  aside  in  toto,  under  the  Vir- 
ginia Act,  in  1  R.  C.  1810,  p.  372,  c.  101,  see. 
2;  Chamberlayne  etc.  v.  Temple,  2  Rand.  396; 
Garland  v.  Rives,  4  Rand.  282;  Shirley  t. 
Long,  6  Rand.  736,  and  other  cases  cited  in  1 
Rob.  Pr.  old  ed.  612,  664;  and  under  the  Bank- 
rupt Act  of  1841. 

Sands  v.  Codwise,  4  Johns.  559,  also  682  to 
600;  Codwise  v.  Gelston,  10  Johns.  517;  Ar- 
nold, V.  Maynard,  2  Story,  352;  Hutchins  t. 
Taylor,  6  Law  Rep.  280;  Comwell's  Appeal, 
7  Watts  &  S.  311;  McAllister  v.  Richards,  < 
Pa.  St.  133. 

For  the  assignee  is  not  only  vested  by  tin 
law  with  all  the  rights  of  the  bankrupt,  bnt 
with  the  rights  of  the  creditor  also.  He  may 
set  aside  a  fraudulent  conveyance  of  the  bank- 
rupt, which  the  bankrupt  himself  could  not  da 

McLean  v.  Lafayette  Bank,  3  McLean,  181, 
687;  McLean  v.  Meline,  3  McLean,  190;  M^ 
Lean  v.  Johnson  3  McLean,  202;  Everett  t. 
Stone,  3  Story,  456;  Peckham  v.  Burrowi, 
3  Story,  644;  Freeman  v.  Deming,  S 
Sandf.  Ch.  332;  Shawhan  v.  Wherritt,  7  How. 
627;  Buckingham  v.  McLean,  13  How.  170. 

2.  There  is  no  error  as  to  the  rents  and  pro- 
fits. An  account  of  rents  and  profits  was  de- 
creed from  the  time  of  the  Act  of  Bankruptcy 
in  Sands  t.  Codwise,  4  Johns.  689,  600.  Oi 
the  same  principle  it  was  proper  here  to  it- 
cree  rents  and  profits  from  the   filing  of  the 

Setition;  for  the  "Act  of  Bankruptcy  in  Ep^ 
ind  is  tantamount  to  a  filing  of  the  petitioa 
under  our  Statutes." 

McLean   v.   Meline,   3   McLean,    200. 

The  pendency  of  the  petition  is  constmetifi 
notice  thereof  to  the  grantee  in  the  deed. 

Morse  v.  Godfrey,  3  Story,  391. 

If  there  was  before  that  time  a  right  ii 
Robert  Hudgins  to  let  the  avails  or  annual  i>- 
come  be  expended  at  his  discretion,  withont 
responsibility  to  any  one,  there  could  be  no  md 
right  afterwards. 

4  Johns.   588. 

Under  the  voluntary  system,  th«  assinn 
derives  as  much  right  to  rents  and  profits  tnm 
the  petition  and  decree,  as  he  derives  under  tke 
involuntary  system  from  the  Act  of  Bask- 
ruptcy  and  the  decree. 

3.  Even  if  the  decree  of  the  Circuit  Cosit 
were  set  aside,  there  should  be  a  decree  agiiait 
Robert  Hudgins  for  the  purchase  money  R- 
maining  unpaid  at  the  time  of  the  bankropfi 
petition,  and  the  land  held  subject  thereto,  u 
well  as  to  the  liens  of  the  judgment  creditontt 
John  L.  Hudgins. 
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Mr.  Justice  Nelson  delirpi-od  the  opinion  of 
the  court: 

This  is  an  appeal  fnmi  a  ilocrrc  of  the  Cir- 
cuit Court  of  tlie  United  Slates  for  tlie  Kast- 
ern  District  of  A'ir<;inia. 

The  bill  was  filed  in  the  court  l>otow  by  the 
assignee  in  banlcruptey  of  John  I>.  Ifudgins, 
against  Bobert  lludgins  and  others,  to  set 
aside  the  conveyance  of  a  large  real  estate 
charged  to  have  been  made  by  the  banlcru|it  to 
the  said  Robert,  in  fraud  of  Iiig  creditors  and 
of  the  Banlcrnpt  Law  of  the  lOtli  August,  1841. 
The  deed  of  conveyance  purports  to  liave  been 
executed  on  the  21st  February,  1842,  but  was 
not  recorded  till  the  8lli  Augtist  following:  and 
conveyed,  for  the  alleged  consideration  of  $5,- 
000,  three  tracts  of  land — one  tract  of  100 
acres,  one  of  900,  and  another  of  70  acres — 
being,  in  the  aggregate,  1,070  acres,  situate-  in 
the  County  of  Mathews,  State  of  Virginia. 
The  bankrupt's  place  of  residence  was  upon 
one  of  the  tracts.  The  deed  of  conveyance  con- 
tained a  clause  that  the  lands  should  be  sub- 
ject to  any  judgments  that  then  bound  them 
by  operation  of  law.  J.  L.  Hndgins,  the  grant- 
or, was  heavily  in  debt  at  the  time  of  the 
execution  of  the  deed,  and  judgmrnts  to  a 
large  amount  were  soon  after  recovered  against 
him.  Executions  were  issued  upon  these  judg- 
ments, and  the  defendant  endeavored,  by  vari- 
ous ways  and  contrivances,  to  conceal  his  per- 
son and  property  from  the  reach  of  them.  This 
was  in  the  spring  and  summer  of  1842. 

On  the  17th  February,  1843,  J.  L.  Hudgins 
presented  his  petition  to  the  District  Court  for 
the  benefit  of  the  Bankrupt  .\ct,  annexing 
thereto  a  schedule  of  his  debts  and  property — 
the  debts  exceeding  $12,000;  property  none, 
except  a  contingent  interest  in  a  deed  of  trust 
by  T.  Hudgins,  for  the  benelit  of  creditors. 
ChJ  the  20th  May,  1843,  the  petitioner  was  de- 
clared a  bankrtipt,  and  on  the  10th  iJeptember 
following,  an  order  was  made,  providing  for  the 
creditors  to  show  cause,  on  a  given  day,  why 
the  petitioner  should  not  have  granted  to  him 
a  certilieute  of  discliarge  from  all  his  debts. 
The  creditors  appeared,  and  resisted  the  dis- 
charge. Much  ttotimony  was  taken  on  their 
belialf,  tending  to  establish  the  fraudulent 
transactions  of  the  bankrupt  with  Robert  Hud- 
^ns  and  others,  which  are  now  relied  upon  to 
Hot  aside  the  deed  in  question.  The  opposition 
to  granting  the  discharge  restiltrd  in  the  Dis- 
trict Court  adjourning  si^veral  questions  of  law 
and  fact  to  the  Circuit  Court,  for  its  decision. 
What  disposition  was  made  of  them  in  that 
court,  we  are  not  advised. 
SI*  *The  defendant,  Rolicrt  Hudgins,  in  order 
to  prove  the  payment  of  the  purchase  money  of 
the  lands  conveyed  in  the  deed  of  the  21st 
February,  introduced  two  receipts  from  J.  L. 
Hudgins — one  for  $3,035,  dated  6th  August, 
1844;  the  other,  12th  August,  same  year,  for 
$1,425 — and  proved  the  execution  of  the  same 
by  witnesses,  who  counted  the  money  and  saw 
it  paid. 

The  several  tracts  of  land  conveyed  were 
worth,  as  testified  to  by  witnesses,  over 
$10,000,  double  the  amount  of  the  purehajc 
money.  The  possession  and  occupation  of  the 
aame,  subsequent  to  the  sale,  seems  not  to  have 
been  changed.  Indeed,  J.  h.  Hudgins,  in  his 
receipt  of  tlie  payment  of  the  $1,425,  12th 
1ft  Ij.  ed. 


August,  1844,  describes  the  land  as  being  the 
same  as  that  u|>on  which  he  resides,  and  has 
resided  for  years.  Ilo  and  his  sons  have  culti- 
vated and  improved  the  arable  land,  cut  and 
sold  timl>er  from  the  woodland,  since  the  sale 
to  the  defendant,  Robert,  the  same  as  before, 
the  latter  apparently  exercising  no  control  or 
acts  of  ownership  over  the  property. 

In  the  fore  part  of  July,  1842,  some  four 
months  after  the  alleged  conveyance,  J.  L. 
Hudgins  made  application  to  certain  individ- 
uals to  borrow  a  considerable  sum  of  money, 
to  relieve  himself  from  judgments  and  execu- 
tions then  pressing  upon  him,  and  proposed 
giving  a  deed  of  these  same  lands,  in  trust  to 
the  lenders,  as  security  for  the  loan.  Tho 
writings  were  prepared  with  a  view  to  carry 
into  effect  this  arrangement,  and  the  defendant 
was  present,  assenting  to  it,  without  disclosing 
that  a  conveyance  had  already  been  made  to 
him. 

A  good  deal  of  other  evidence  was  given  in 
the  case,  bearing  more  or  less  upon  the  ques- 
tion of  fraud,  which  it  is  not  material  to  recite, 
anil  which  will  be  found  in  the  record. 

The  court  below,  on  the  18th  May,  1848,  de- 
creed that  the  deed  of  J.  L.  lludgins,  the  bank- 
rupt, to  Robert,  his  brother,  of  the  2l8t  Feb- 
ruary, was  fraudtilent  and  void  as  against 
creditors,  and  appointed  the  assignee  in  bank- 
ruptcy a  receiver,  to  lake  possession  of  the 
property,  and  directed  that  a  master  should 
take  an  account  of  the  rents  and  profits  from 
the  petition  in  bankruptcy  to  the  time  when 
the  receiver  took  possession.  The  master  sub- 
sequently reported  the  amount  at  the  sum  of 
$2,320.20,  and  on  the  27th  June,  1855,  a  final 
decree  was  entered.  The  cause  is  now  before 
this  court  on  an  appeal  from  this  decree. 

It  was  scarcely  denied  on  the  argument,  and, 
indeed,  could  not  be,  that  J.  L.  Hudgins,  the 
bankrupt,  had  been  gtiilty  of  a  fraudulent  con- 
trivance to  hinder  and  defraud  his  creditors  on 
the  execution  of  the  conveyance  in  question; 
but  it  has  been  strongly  urged  that  Robert, 
the  grantee,  was  not  privy  to  'the  fra\id,  [*Ba 
and  lience  was  a  bona  fide  purchaser  for  a  val- 
uable consideration.  We  shall  not,  therefore, 
deem  it  material  to  refer  to  any  portion  of  the 
mass  of  evidence  in  the  case,  except  so  far  as  it 
bears  upon  the  connection  of  the  grantee  with 
this  question  of  fraud. 

The  answer  of  tho  defendant  to  the  bill  is 
not  very  satisfactory.  The  bill  charges  that 
the  deed,  though  it  "bears  d:ite  2Ut  February, 
1842,  was  really  executed  on  or  almut  the  2d  of 
July  following,  the  time  it  was  put  on  record; 
ond  that  it  was  antedated  in  pursuance  of  the 
fraudulent  purpose  charged  against  the  parties. 
The  answer  does  not  notice  or  deny  this  allega- 
tion. Again;  the  bill  charges  that  the  deed 
was  not  delivered  at  the  time  it  bears  date; 
nor,  in  fact,  delivered  at  all  to  the  grantee  in 
any  other  way  than  the  putting  of  it  on  record 
by  the  grantor  himself.  This  charge  is  not  no- 
ticed or  denied;  neither  is  the  allegation  denied, 
that  the  grantee  remained  in  the  possession  and 
enjoyment  of  the  property  after  the  conveyance, 
the  same  as  before.  .\nd  this  averment,  be- 
sides being  thus  virtually  admitted,  is  fully  ee- 
tablished  by  the  proofs  in  the  case. 

The  consideration  or  purchase  money  agreed 
to  be  given  for  the  three  tracts  of  land  con- 
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▼eyed,  was  less  than  one  half  the  value,  aa 
proved  by  uncontradicted  testimony.  The  deed 
contained  a  clause,  that  the  lands  should  be 
Rubject  to  any  judf>:ments  that  were  then  a  lien 
upon  them;  and  it  was  urged,  on  the  argu- 
ment, that  these  judgments  should  be  taken 
into  the  account,  on  fixing  the  amount  of  the 
purchase  money.  But  the  answer  is,  that  It 
does  not  apjiear,  from  any  evidence  in  the  case, 
that  judgments  existed  against  J.  L.  Hudgina 
at  the  date  of  the  deed.  We  have  examined 
the  proofs  attentively,  and  find  none;  nor  have 
any  been  referred  to  in  the  briefs  of  the  coun- 
sel. It  also  appears  that  Robert,  the  grantee, 
some  four  months  after  the  date  of  his  deed, 
and  when  the  title  to  the  land  in  question  was 
in  him,  if  the  conveyance  had  been  really 
made  at  its  date,  was  present,  and  partici- 
pated in  a  negotiation  for  a  loan  of  money 
to  J.  L.  Hudgins,  and  which  was  to  be  secured 
by  m  deed  from  him  to  these  very  lands,  in 
trust,  to  the  persons  advancing  the  money. 

The  conduct  of  the  defendant,  Robert,  in 
this  instance,  furnishes  the  foundation  for  a 
strong  inference,  either  that  the  deed  had  not 
then  been  executed  and  delivered,  or,  if  it  had 
been,  that  the  grantee  held  it  for  the  use  and 
benefit  of  J.  L.  Hudgins,  the  grantor.  In 
either  view,  the  fact  affords  a  well  founded  sus- 
picion of  the  bona  fides  of  the  transaction  be- 
tween the  parties. 

In  respect  to  the  payment  of  the  purchase 
68*]  money,  of. which  'very  formal  proofs  have 
been  given  of  the  principal  part  of  it,  the  eflect 
in  support  of  the  conveyance  is  very  much  im- 
paired by  the  fact  that  J.  L.  Hudgins,  in  the 
schedule  of  his  estate  annexed  to  this  petition 
in  bankruptcy,  23d  February,  1843,  takes  no 
notice  of  this  indebtedness  to  him,  by  Robert, 
the  grantee,  and  the  truth  of  the  schedule  is 
verified  under  oath.  This  was  a  year  and  two 
days  after  the  date  of  the  deed,  and  when  the 
pul-chase  money  was  unpaid,  if  the  facts  are 
true,  as  insisted  by  both  the  parties  subsequent- 
ly, upon  the  question  of  payment.  They  now 
B^it  this  did  not  take  place  till  August,  1844. 
No  attempt  has  been  made  to  account  for  or 
reconcile  this  inconsistency,  if  not  worse,  on  the 
part  of  J.  L.  Hudgins.  Without  pursuing  the 
examination  of  the  proofs  in  the  case  further, 
we  simply  say,  that  after  the  fullest  considera- 
tion of  the  facts  in  the  case,  we  are  satisfied 
with  the  conclusion  arrived  at  by  the  court 
below  upon  this  question. 

But  it  is  insisted  that,  admitting  the  convey- 
ance to  be  void  as  it  respects  the  creditors  of 
J,  L.  Hudgins,  the  court  below  erred  in  order- 
ing a  sale  of  the  property,  without  having  first 
ascertained  the  debts  of  the  bankrupt,  and 
permitting  the  grantee  in  the  deed  to  redeem 
on  paying  them,  or  directing  only  so  much  of 
the  land  to  be  sold  as  would  be  sutncient  to 
pay  the  debts. 

The  answer  to  this  is,  that  the  defendant, 
Robert  Hudgins,  made  no  ofTer  to  pay  the  debts 
on  ascertaining  the  amount,  and,  for  aught 
that  appears,  the  whole  of  the  property^  will 
be  no  mure  than  suihcient  to  pay  the  liabilities 
of  the  bankrupt.  If  there  should,  by  chance, 
be  any  surpluH,  it  belongs  to  the  court  in  bank- 
ruptcy to  dispose  of  it.  Whether  it  should  go 
to  the  bankrupt  or  to  his  grantee,  will  be  for 
that  court  to  determine. 
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It  is  also  insisted,  that  the  court  below  eritj 
in  decreeing  the  rents  and  profits  of  the  hub 
in  controversy  against  the  defendant,  Robert 
Hudgins,  for  the  reasons  that  it  is  not  showi 
that  he  was  in  the  possession  and  enjojinent  of 
the  same;  and  also,  that  the  court  erred  in  de- 
creeing these  rents  and  profits  from  the  filing 
of  the  petition  in  bankruptcy,  instead  of  fnai 
the  decree  declaring  J.  L.  Hudgins  a  bankrupt 

The  short  answer  to  each  of  these  objectioni 
is,  that  no  such  exceptions  were  taken  to  tke 
report  of  the  master,  and  are,  therefore,  not 
properly  before  us.  That  was  the  time  ud 
place  to  have  presented  these  questions,  and 
the  omission  precludes  any  question  here  oa 
the  matter. 

The  decree  of  the  court  below,  affirmed. 


•ELLIOTT  W.  HUDGINS  and  John  L.  ['54 
Hudgins,  Appellants, 

V. 

WYNDHAM  KEMP,  Assignee  in  Bankruptcy 
of  John  L.  Hudgins. 

(See  S.  C.  20  How.  54,  65.) 

Exceptions  not  taken  In  the  coart  below  to  tb* 
master's  report,  cannot  be  noticed  In  this  court. 

Argued  Dec.  30,  1857.    Decided  Feb.  10,  1858. 

THE  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  by  the  assignee  in  bank- 
ruptcy of  John  L.  Hudgins  against  the  appel- 
lants, to  set  aside  certain  conveyances  by  «aid 
bankrupt  to  his  son,  charged  to  have  been  made 
in  fraud  of  creditors.  The  court  below,  by  its 
decree  sustained  one  of  the  deeds  in  question, 
and  declared  the  other  fraudulent  and  void  u 
against  creditors. 

The  defendants  brought  the  case  here  on  ap- 
peal. 

A  further  statement  appears  in  the  opinioi 
of  the  court.  See,  also,  the  preceding  caae, 
which  is  similar  to  this,  both  depending  npoi 
substantially  the  same  evidence. 

Messrs.  James  Lyons  and  Keverdy  Johnsoa, 
for  appellants. 

Messrs.  Conway  Robinson  and  John  M.  Pat- 
ten, for  appellee. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern 
District  of  Virginia. 

The  bill  was  tiled  by  the  assignee  of  the  bank- 
rupt, J.  L.  Hudgins,  aa  in  the  preceding  case, 
against  E.  W.  Hudgins,  a  son,  to  set  aside  two 
deeds  of  conveyance  of  lands,  aa  executed  and 
delivered  by  the  bankrupt  to  hinder  and  delay 
creditors;  one  dated  Cth  September,  1839,  con- 
veying 300  acres  lying  in  the  County  of  York; 
the  other  dated  Ist  March,  1842,  conveying  by 
estimation,  700  acres,  in  the  same  county — the 
latter  for  consideration  of  $3,000.  This  deed 
was  made  a  few  days  after  the  one  set  aside  in 
the  case  of  the  assignee  against  Robert  Hud- 
gins. The  case  depends  upon  substantially  the 
same  evidence.  Portions  of  it,  tending  to  con- 
nect this  defendant  with  the  conduct  of  the 
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gnintor,  in  eonveylng  away  his  property  in 
fraud  of  his  creditors,  as  respects  the  deed  of 
the  1st  March,  1842,  are,  if  possible,  somewhat 
stronger  than  that  in  the  preceding  case. 

The  court,  on  the  18th  May,  1843,  decreed 
that  the  deed  was  fraudulent  and  void,  and  that 
the  assignee  in  bankruptcy  take  possession  of 
the  property  as  a  receiver;  and  further,  that 
the  deed  of  the  6th  September,  1839,  was  not 
made  in  fraud  of  creditors,  but  was  valid  as 
against  the  complainant.  The  court  also  direct- 
ed an  account  of  the  rents  and  profits,  from  the 
time  of  the  petition  in  bankruptcy  to  the  time 
of  the  receiver  taking  possession.  The  master 
subsequently  reported  rents  and  profits  to  the 
amount  of  $359.72 ;  and  on  the  27th  June,  1866, 
a  final  decree  was  entered. 

The  court  decreed  that  the  defendant,  £.  W. 
Hudgins,  pay  to  the  complainant  $669.72,  with 
interest  from  2d  June,  1848;  and  that,  if  the 
proceeds  of  the  property  directed  to  b«  sold,  in 
the  case  of  the  plaintiff  against  Robert  Hudgins 
and  others,  should  not  be  sulBcient  to  satisfy 
the  debts  proved  against  the  bankrupt,  then  the 
plaintiff  is  authorized  to  sell  the  lands  in  ques- 
tion, as  particularly  specified  and  directed  in 
the  said  decree. 

66*]  *The  only  question  arising  on  the  mas- 
ter's report  in  this  case,  and  the  decree  in  pur- 
suance thereof,  is,  that  the  rents  and  profits 
should  not  have  been  charged  prior  to  the  de- 
cree in  bankruptcy.  The  answer  to  this  objec- 
tion is,  that  no  such  excrption  was  taken  to 
the  report,  and  cannot,  therefore,  be  noticed 
here.  The  case,  in  all  its  essential  parts,  falls 
within  the  views  presented  in  the  preceding  one 
of  this  plaintiff  against  Robert  Hudgins  and 
others,  and  must  abide  the  like  result. 

The  decree  of  the  court  below  is  affirmed. 


CHARLES  McMICKEN,  Appellant, 

V. 

FRANKLIN  PERIN. 

(See  S.  C.  20  How.  133-135.)* 

Appeal — order   to  enforce  decree,  not  a  final 
decree. 

Wbere  a  decree  of  tbe  Circuit  Court  Is  afBrmed  on 
appeal  to  this  court,  and  tbe  cause  remanded  to 
the  Circuit  Court  to  be  carried  Into  effect,  an  order 
for  atlaclimeut  by  tbe  Circuit  Court  against  de- 
fendant to  enforce  the  original  decree,  Is  not  a 
flnal  decree  on  wblcb  an  appeal  can  be  sustained. 

Argued  Feb.  5,  1858.     Decided  Feb.  10,  1858. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed SUtes  for  the  Eastern  District  of  Louis- 
iana. 

This  case  was  here  on  appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  at  the  December  Term, 
1856  ( 1 8  Ho\t.  608 ) .  When  the  mandate  of  this 
court  was  filed  in  the  court  below,  Perin  showed 
to  the  court  a  tender  on  his  part  of  $8,755,  and 
its  deposit  in  court  in  satisfaction  of  the  decree, 
and  the  refusal  of  McMicken  to  convey  the 
premises  in  question.  An  attachment  was  or- 
dered to  issue  by  the  court,  to  compel  the  de- 
fendant to  execute  a  conveyance,  as  directed  by 
the  decree.  From  this  order  the  defendant 
took  this  appeal. 

A  further  statement  appears  in  the  opinion. 

On  motion   to  dismiss. 
16  li.  rd. 


Messrs.  Smiley  and  Ta^or,  for  appellee: 

The  very  question  now  brought  to  the  notice 
of  the  court  was  decided  in  the  case  of  Watson 
V.  Thomas,  Litt.  Sel.  Cas.  (6  Litt.)  248,  in 
which  the  court  declared  that  "no  appeal  or 
writ  of  error  will  lie  from  the  decision  of  the 
court,  on  an  attachment  to  enforce  the  execu- 
tion of  a  deed  decreed  to  be  executed.  To  the 
same  effect  is  the  case  of  Carr  v.  Hoxie,  13  Pet. 
4G2.  Such,  also,  is  the  jurisprudence  of  Louis- 
iana.        , 

Lovelace  ▼.  Taylor,  6  Rob.  (La.)  93. 

There  is  nothing  in  the  case  of  Perkins  t. 
Forniqfiet  opposed  to  the*  principle  now  relied 
upon.  In  that  case  the  Circuit  Court  misunder- 
stood and  misconstrued  the  mandate  of  this 
court,  and  executed  it  in  a  manner  obviously 
not  contemplated  by  the  decree. 

It  is,  therefore,  respectfully  submitted  that 
this  appeal  should  be  dismissed. 

Messrs.  Gillet  and  Black,  for  appellant. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  for 
the  Eastern  District  of  Louisiana. 

The  defendant,  Perin,  in  the  year  1848,  being 
desirous  of  purchasing  the  interests  the  Fletch- 
ers had  in  a  plantation,  with  'the  im-  [*1S4 
provements  thereon,  situated  in  the  Parish  of 
East  Baton  Rouge,  in  the  State  of  Louisiana, 
applied  to  Charles  McMicken,  a  relation  of  his, 
living  in  Cincinnati,  Ohio,  to  loan  him  $6,000 
for  the  purchase,  which  he  agreed  to  do ;  and  in 
order  to  secure  McMicken,  it  was  agreed  that 
he  should  take  the  title  in  his  own  name  and 
trust,  on  condition  that  Perin  should  pay  him 
the  money  advanced.  And  it  appears  that,  un- 
der various  pretenses,  McMicken  sought  to  hold 
the  plantation  as  his  property. 

A  bill  was  filed  by  Perin  for  a  specific  execu- 
tion of  the  contract,  by  a  conveyance  to  him  on 
the  payment  of  the  $5,000  borrowed. 

And  after  various  proceedings  were  had  and 
testimony  examined,  the  court  decreed  that 
Perin,  within  six  months,  shall  pay  McMicken 
the  sum  of  $7,266.30,  with  interest  thereon  at 
the  rate  of  eight  per  cent.,  from  the  date  until 
paid;  and  on  the  payment  thereof,  that  Mc- 
Micken shall  convey  to  Perin  the  undivided 
three  fourths  part  of  the  plantation  aforesaid, 
in  the  Parish  of  East  Baton  Rouge.  Subse- 
quently, the  time  for  the  payment  of  the  money 
was  extended  three  months.  But  this  order  was 
afterwards  annulled,  and  an  appeal  to  the  Su- 
preme Court  from  the  decree  was  granted. 

And  afterwards,  at  the  January  Term,  1857, 
on  filing  the  mandate  of  the  Supreme  Court  of 
the  United  States,  affirming  the  decree  of  the 
Circuit  Court,  and  upon  showing  that  a  tender 
had  been  made  of  the  sum  of  money  specified 
in  said  decree,  and  the  interest  thereon,  by  said 
Perin  to  said  McMicken,  according  to  the  terms 
of  the  decree,  to  wit:  the  sum  of  $8,755,  which 
sum  has  been  deposited  in  this  court  in  satis- 
faction of  said  decree  by  Perin,  and  upon  filing 
the  affidavit  of  Perin  that  McMicken  refuses  to 
convey  the  premises  directed  by  said  decree,  the 
deed  being  herewith  filed,  it  is  therefore  ordered 
that  said  defendant,  Charles  McMicken,  do  show 
cause,  on  Saturday,  the  17th  instant,  at  10 
o'clock  A.  M..  why  an  attachment  should  not 
issue  to  enforce  cumpliancc  with  said  decree. 
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On  the  same  day  the  mandate  was  entered,  | 
and  prior  to  its  entry  it  was  jjroved,  by  the  ■ 
affidavit  of  Perin,  that  a  tender  of  tlie  above 
sum  was  made  to  McMicken,  which  he  refused. 

In  answer  to  the  rule  to  show  cause  why  an 
attachment  should  not  issue  against  him,  var- 
ious reasons  were  assigned,  all  of  which  were 
overruled  by  the  court,  and  an  attachment  was 
ordered  to  issue  to  compel  the  defendant  to  exe- 
cute a  conveyance,  as  directed  by  the  decree; 
and,  further,  that  the  defendant  sliould  pay  the 
costs  of  the  rule.  From  this  decision  the  de- 
fendant prayed  an  appeal  to  the  Supreme  Court, 
135*]  which  "was  allowed,  and  on  which  bond 
was  given.  This  is  the  appeal  now  before  us, 
and  wliicb  a  motion  is  made  to  dismiss. 

By  the  appeal  from  the  former  decree,  the 
time  within  which  the  money  was  required  to 
be  paid  was  necessarily  susiiended.  But  that 
decree  having  been  affirmed  by  the  Supreme 
Court,  and  remanded  to  the  Circuit  Court  to  be 
carried  into  efl'ect,  nothing  further  was  required 
to  be  done.  The  tender  and  deposit  of  the 
money  in  court  was  all  that  Perin  was  required 
to  do,  to  authorize  the  court  to  attach  McMick- 
en for  a  contempt,  in  refusing  to  make  the  con- 
veyance. This  involved  no  new  question  or 
decision,  but  was  the  ordinary  means  of  en- 
forcing the  origiiwl  decree.  In  no  sense  was 
this  a  final  decree  on  which  an  appeal  couldbe 
sustained.  It  is,  in  effect,  the  same  as  ordering 
an  execution  on  a  judgment  at  law,  which  had 
been  affirmed  on  error,  and  remanded  for  exe- 
cution to  the  Circuit  Court.  It  has  been  held 
that  an  order  of  sale  in  execution  of  an  original 
decree  is  not  a  final  decree,  on  which  an  appeal 
will  lie. 

Keene  v.  Warren,  13  Pet  459. 

There  are  cases  in  which  a  second  appeal  may 
be  taken,  but  it  must  be  founded  on  a  procedure 
subsequent  to  the  original  decree,  and  in  a 
matter  not  concluded  by  it. 

This  appeal  is  dismissed,  at  the  costs  of 
appellant. 

ANN  C.  SMITH,  Use  of  Caleb  Gushing,  PIff. 
in  Er., 

V. 

THE  CORPOUATION  OF  WASHINGTON. 
(See  S.  C.  20  How.  136-149.) 
Repair  of  streets  in  Washington— leveling  same 
-—power  of   City  Corporation — liability   for 
damages. 

Til*  city  rorporjitlon  of  WasbliiRton  lifts  tbe 
tnTfit  confldMl  to  them,  and  the  duty  Imposed 
upon  tbpm.  not  only  of  opening  tbe  stieets,  but  of 
kerptni;  them  in  repair.  j  ,.     .  ,_  ,„„.i„    „,. 

Streets  cannot  be  opened  and  kept  In  repair,  or 
mude  safe  or  convenient  for  public  use,  wltbout 
being  made  level,  or  as  nearly  so  as  the  nature  of 
ihe  ground  will   permit.  _  ,,  ,  ^ 

If  tbe  duty  Imposed  on  the  Corporation  requires 
this  to  be  done,   the  power  must  be  co-extenslTe 

'"Tbe''co'?po™tlon  has  authority  to  change  the 
level    or   (jrade,    In   order   to   keep   the   street   m 

""tllivlnc  performed  this  trust  according  to  tbe 
best  of  their  judgment  and  discretion,  on  land  dedi- 
cated to  public  use  for  Ihe  purposes  of  n  h  cliwny. 
Iliev  have  not  acted  unlawfully  or  wronufully.  and 
«t»;    consequently,    not    liable    to    damages    where 


N,„K.— Municipal  liability  to  abutting  owner  for 
chnnglng    grade    of    street — see    note,    14    l.k.a. 
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they  have  committed  do  wrong,  but  have  fnllllM 
a  dnty  Imposed  on  tbem  by  law  as  agents  of  the 
public. 

Argtted  Jan.  19,  1868.    Decided  Fri>.  10,  18S8. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia. 
This  was  an  action  on  the  ease  brought  ia 
the  Circuit  Court  of  the  District  of  Columbia, 
by  the  plaintiff  in  error,  to  recover  damages 
alleged  to  have  resulted  from  the  second  re- 
grading  of  a  certain  street  in  the  City  of  Wash- 
ington. On  the  trial  below,  it  appeared  that 
the  street  was  graded  and  graveled  in  front  of 
plaintiff's  (H-emisea  in  1832,  under  and  by  Tir- 
tue  of  Acts  of  the  Corporation ;  and  that  it  wa* 
regraded  under  an  Act  of  the  Corporation  of 
Aug.  21,  1851,  Mid  then  again  regraded  under 
the  Act  {taosed  by  the  Corporation  on  Sept.  12, 
of  the  same  year. 

It  was  insisted  by  said  plaintiff  that  neitlier 
of  the  said  regrades  was  authorized  by  the  Act 
of  Congress  conferring  corporate  powers  upoa 
the  City  of  Washington,  without  making  com- 
pensation to  those  injured  by  it. 

Tbe  defendants  insisted   that  they  had  tk 
right  to  regrade,  whether  it  produced  individ- 
ual injury  or  not,  unless  from  the  evidence  the 
jury  should  find  the  change  was  made  "wan- 
I  tonly,  willfully  and  maliciously." 

Evidence  tending  to  show  that  the  defend- 
ant's acts  were  not  bona  fide,  was  rejected  bjr 
the  court. 

I     The  cause  was  tried  by  jury,  who,  under  in- 
I  structions  by  the  court,  found  a  verdict  for  the 
I  defendant.     Plaintiff  brought  the  case  here  lat 
a  writ  of  error. 

A  further  statement  appears  in  the  opinioa 
of  the  court. 

Messrs.  C.  Cttshing  and  B.  H.  Gillet,  for 
plaintiff  in  error: 

First.  The  plaintiff  had  a  right  to  give  evi- 
dence tending  to  question  the  bona  fides  of  the 
defendants  in  making  the  regrades. 

The  evidence  clearly  tended  to  show,  if  it 
was  not  conclusive,  that  the  defendants  ap- 
plied a  different  rule  in  other  parts  of  the  Cilf 
from  that  which  they  enforced  upon  the  ploia- 
tiff.  The  evidence  offered  raised  a  presumption 
against  the  defendants,  and  it  rested  with  tliem 
to  repel  it  by  other  evidence,  if  they  could. 
It  prejudiced  the  plaintiff  to  reject  it  alto- 
gether, and  therefore  the  exception  ought  to 
be  sustained. 

Second.  Tliat  the  first  establishment  of  a 
grade  raises  a  presumption  that  such  grade  was 
the  proper  one,  and  to  justify  a  change  the  de- 
fendants were  bound  to  show  a  change  of  cir- 
cumstances, and  the  occurrence  of  a  new  and 
further  necessity,  to  justify  a  regrading. 

After  the  grading  of  1831  or  1H32,  which 
was  proved  to  be  a  proper  grade  b>  the  acts  of 
the  defendants,  as  well  as  by  witnesses,  it  vaa 
incumbent  upon  the  defendants  to  show  sooie 
reason  for  a  regrnile  other  than  their  neglect  i« 
letting  the  street  get  out  of  repair.  Tlicy  of 
fered  none  of  a  material  character.  They  or- 
dered the  regrade  by  the  Act  of  August  lltU, 
1851,  without  any  substantial  or  plausible  res- 
son.  Jt  was  the  exercise  of  power  without 
any  reixsonahlo  cause. 

The  i-egradiii-;  under  the  Act  of  12th  of  Sep- 
temlicr,    1831,    is    wholly    without   a   pr.-tcn.*' 
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of  excuse.  They  had  fixed  tlie  grade  and 
graveled  the  street;  neither  the  elements  nor 
any  other  cansc  had  changed  it,  or  proved  it 
unsuitable.  There  wns  no  change  of  circum- 
stances, and  no  uccurrene  of  any  new  or  fur- 
ther necessity  for  a  change  of  what  they  had 
made  as  good  and  sufticient.  It  was  a  wanton 
exercise  of  power  without  any  assignable  good 
motive.  It  laid  the  foundation  for  the  assump- 
tion that  the  defendants  did  not  act  in  good 
faith.  It  raised  that  presumption,  and  it  rest- 
ed upon  them  to  repel  it,  which  they  did  not 
mttempt. 

Third.  The  payment  of  dama«;es  to  a  por- 
tion of  those  injured  residing  in  Franklin  Row, 
muthorized  the  presumption  that  the  defend- 
ants did  not  act  in  good  faith. 

The  defendants  as  a  Ck>rporation  derive  their 
powers  under  the  7th  and  8th  sections  .of  the 
Act  of  1820. 

3  U.  8.  8.  686,  687. 

There  is  no  power  conferred  upon  them  to 
make  gratuities;  to  do  ao  would  be  a  wanton 
violation  of  duty.  They  cannot  assume  that 
they  thus  acted  in  paying  Ratcliffe  $425  to- 
wards his  loss.  This  was  an  acknowledgment 
that  they  had  acted  wrongfully  in  the  cutting 
down,  and  were  liable  for  the  injury. 

Fourth.  The  condition  in  which  the  de- 
fendants left  the  street  for  a  long  time,  raised 
a  presumption  against  the  good  faith  of  their 
acts. 

Fifth.  The  court  erred  in  instructing  the  jury 
that  the  plaintiff  could  not  recover  without 
providing  that  the  change  in  the  street  was 
made  "wantonly,  willfully  and  maliciously." 

Under  the  instruction,  the  issue  framed  by 
the  pleadings  was  changed.  The  declaration 
charged  that  the  defendants  had  injured  hrr 
property  without  authority  of  law,  and  the 
plea  denied  the  allegation.  The  parties  went 
to  trial  upon  that  issue.  The  court  on  the 
trial  made  a  difTeront  one,  and  directed  the  jury 
that  they  must  And  three  other  charges  against 
the  defendants  before  the  plaintiff  could  re- 
cover; 

Ist.  That  the  defendants  had  acted  wanton- 
ly— that  is,  wholly  without  regard  to  restraints 
or  consequences. 

2d.  That  they  acted  wilfully— that  is,  ob- 
stinately and  stubbornly  wrong,  not  yielding 
to  reason;  but  by  design  and  with  the  purpose 
of  doing  injury. 

3d.  That  they  acted  maliciously — ^that  is, 
with  extreme  enmity  of  heart;  with  malevo- 
lence, and  with  a  disposition  to  injure  the 
filaintiff  without  'cause — with  unprovoked  ma- 
ignity  or  spite.  A  malicious  injury  has  been 
defined  to  be:  "An  injury  committed  out  of 
spite  or  ill  will  against  another;  an  injury 
committed  wantonly,  willfully  and  without 
cause." 

2  Burrell,  L.  Die.  608;  1  Chit.  Gen'l  Pr.  136. 

Wantonness  is  defined  by  Bouvier,  2  vol.  L. 
Die.  640,  as  "A  licentious  act  by  one  man  to- 
wards the  person  of  another,  without  regard 
to  his  rights." 

In  changing  the  issue  by  the  charge  of  the 
court,  the  plaintiff  sustained  an  injury;  ami 
the  judgment  ought  to  be  set  aside,  and  a  new 
trial  ordered. 

Sixth.  The  defendants  had  no  lawful  au- 
thority to  cut  down  the  street  in  front  of  the 
15  1>.  cd. 


plaintiff's  house  so  as  to  injure  her  property, 
without  her  consent,  without  making  her  com- 
pensation. 

It  is  a  fundamental  rule  of  law,  that  arti- 
ficial bodies,  like  corporations,  can  exercise  no 
power  except  such  as  is  expressly  conferred 
upon  them. 

Head  v.  I>rovidence  Ins.  Co.,  2  Cranch,  127; 
Alechanics'  Bank  of  Alexandria  v.  Bank  of  Co- 
lumbia, 5  Wheat.  326. 

"The  only  power  conferred  upon  the  Corpo- 
ration of  Washington  on  this  subject,  is  found 
in  the  7th  sec.  of  the  Act  of  May  15,  1820,  3 
U.  S.  L.  6,  687,  and  is  in  these  words: 

The  said  Corporation  shall  have  full  power 
and  authority  to  .  .  .  erect  and  repair 
bridges;  to  open  and  keep  in  repair  streets, 
avenues,  lanes,  alleys,  drains  and  sewers,  agree- 
ably to  the  plan  of  the  City,  to  supply  the  City 
with  water,"  etc. 

This  provision  recognizes  the  known  histor 
ical  fact,  that  at  an  early  day  there  was  pre- 
pared and  adopted  a  plan  of  the  City  of  Wash- 
ington, wherein  the  streets,  alleys,  lanes,  etc., 
were  drawn,  and  the  grade  of  the  streets  and 
avenues  above  tide  water  accurately  laid  down. 

The  grades  having  been  previously  estab- 
lished, the  power  conferred  in  relation  to 
streets  and  avenues,  was  "to  open  and  keep  in 
repair,"  and  not  to  grade.  The  intention  of 
Congress  was  to  authorize  the  City  Govern- 
ment to  carry  into  effect  the  plan  of  the  engi- 
neers who  laid  out  the  City,  and  of  General 
Washington  who  approved  it. 

The  charter  does  authorize  the  City  "to 
cause  new  alleys  to  be  opened  through  the 
squares,  and  to  extend  those  already  laid  out 
upon  the  application  of  the  owners  of  more 
than  one  half  of  the  property  in  such  squares." 
Sec.  8,  p.  687. 

But  this  can  only  be  done  by  paying  those 
injured  the  losses  they  sustain,  which  is  to  be 
collected  of  those  whose  property  shall  be 
benefitted,  as  equity  and  justice  require.  This 
provision  in  relation  to  lanes,  shows  that  Con- 
gress did  not  intend  to  arm  the  City  with  the 
power  of  injuring  the  property  of  individuals, 
without  requiring  it  to  make  just  compensa- 
tion. 

This  law  is  entirely  different  from  the 
Georgetown  Act  construed  in  Goszler  t.  The 
Corporation  of  Georgetown,  6  Wheat.  693. 
The  Legislature  conferred  upon  the  Corporation 
of  Georgetown,  "full  power  and  authority  to 
make  such  by-laws  and  ordinances  for  the 
graduation  and  leveling  of  the  streets,  lanes 
and  alleys  within  the  jurisdiction  of  the  same 
town,  as  they  may  judge  necessary  for  the  bene- 
fit thereof." 

In  the  present  case  there  being  no  express 
power  to  grade  the  streets,  it  is  claimed  that 
the  authority  to  open  streets  not  only  con- 
fers that  power,  but  that  it  continues  and  may 
be  exercised  without  limit,  except  upon  proof 
of  malice.  But  the  power  to  open  is  not  a  con- 
tinuing power,  because  when  once  opened  a 
street  cannot  be  opened  again.  The  power  to 
repair  does  not  include  that  of  establishing  a 
new  grade.  That  term  means  simply  to  re- 
store what  has  been  injured,  to  its  original  con- 
dition. Bouvier,  2  L.  Die.  447,  says,  that  "i«- 
pairs"  means  "that  work  which  is  done  to  an 
estate  to  keep  it  in  good  order." 
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It  is  clear  that  when  a  street  is  once  opened, 
it  cannot  be  regraded  undi-r  the  power  to  open; 
and  that  under  the  autliority  to  repair,  nothing 
can  be  done  but  to  restore  it  to  its  original  J 
condition. 

But  if  the  power  to  open  authorized  the 
grading  when  it  was  once  exercised,  the  power 
would  be  exhausted  and  could  not  be  exercised 
a  second  time. 

Mr.  J.  H.  Carlisle,  for  defendant  in  error: 

The  granting  and  refusing  of  instructions  to 
the  jury  by  the  court  below,  all  proceeded  up- 
on the  following  propositions,  which  will  be 
maintained  here,  to  wit: 

I.  The  Corporation  of  Washington  bad  power 
under  its  charter  to  regrade  these  streets.  Its 
power  in  this  respect  is  a  continuing  power, 
to  be  exercised  toties  quoties,  as  the  public  con- 
venience may  require. 

Goszler  v.  The  Corporation  of  Georgetown,  6 
Wheat.  S93;  Act  of  Assembly  of  Md.  1797,  ch. 
66,  sec.  6;  Van  Ness  v.  The  United  States  and 
Corporation  of  Washington,  4  Pet.  280;  Charter 
of  1820,  3  SUt.  at  L.  687. 

n.  The  Corporation  bad  no  power,  even  by 
an  express  ordinance  or  contract,  in  any  form 
to  bind  itself  not  to  change  or  alter  the  grade 
of  a  street,  even  if  such  grade  should  be,  by 
the  same  ordinance  or  contract,  or  in  any  other 
manner  established.  And  it  follows,  of  course, 
that  there  can  be  no  implied  contract  such  as 
imputed  to  the  Corporation  in  the  premises. 
The  plaintiff  could  not  have  acquired  any  right, 
by  convention,  grant,  prescription,  or  contract, 
express  or  implied,  to  have  the  old  grade  of  the 
street  maintained. 

This  follows  from  the  preceding  point,  and 
is  sustained  by  the  same  reason  and  authori- 
ties. 

III.  The  case  made  by  the  plaintiff  in  error 
is  one  of  mere  damnun  absque  injuria.  It 
shows  no  invasion  of  any  right,  but  simply  a 
damage  resulting  from  the  bona  fide  and  care- 
ful exercise  of  a  lawful  authority  for  the  pub- 
lic good.  The  supposed  right  of  the  plaintiff, 
of  the  invasion  of  which  she  complains,  is  a 
right  ex  jure  naturee  to  build  a  house  on  the 
top  of  a  hill  in  the  midst  of  a  city,  and  to  re- 
quire the  city  to  conform  perpetually  to  her 
convenience,  at  the  expense  of  the  convenience 
of  everybody  else;  a  right  to  keep  a  nuisance; 
to  insist  on  an  impracticable  grade  of  a  public 
street ;  to  destroy  the  value  of  all  the  surround- 
ing lots  of  ground,  in  order  that  she  may  have 
more  convenient  access  to  the  house  so  built. 
But  if  in  any  case  such  right  ex  jure  naturee 
could  be  maintained,  certainly  it  does  not  ex- 
ist in  the  City  of  Washington,  where  all  titles 
to  city  lots  are  held  from  a  common  source,  and 
subject  to  common  conditions  and  liabilities; 
the  original  proprietors  having  conveyed  their 
lands  to  trustees,  "to  be  laid  out  for  a  federal 
city,  with  such  streets,  etc.,  as  the  President 
of  the  United  States,  for  the  time  being,  should 
approve." 

Burch,  Dig.  331;  4  Pet.  283. 

The  plaintiff  was  simply  the  owner  of  a  city 
lot  as  such. 

That  no  action  lies  in  such  case,  results  from 
the  fact  that  no  injury,  no  violation  of  her 
right  has  occurred. 

Governor  v.  Meredith,  4  D.  &  E.  794; 


sing  V,  Smith,  8  Cow.  146;  Wilson  v.  The 
Mayor,  etc.,  1  Den.  695;  Woodfollc  v.  Nashville 
Co.  1  Am.  Law  Reg.  560— by  the  Sup.  Ct.  of 
Tenn.;  St.  Louis  v.  Uurno,  12  Mo.  418;  Oren 
V.  Borough  of  Reading,  9  Watts,  382;  O'Connor 
v.  Pittsburgh,  18  Penn.  187;  Commissioners  v. 
Withers,  29  Miss.  37. 

Numerous  other  authorities  might  be  eited 
to  the  same  effect. 


Mr.  Justice  Grier  delivered  the  opinion  of 
the  court: 

The  declaration  in  this  case  alleges,  in  sub- 
stance, that  the  plaintiff  is  owner  of  a  lot  in 
the  City  of  Washmgton,  fronting  on  K.  Street; 
that  this  street  was  opened  in  front  of  her  lot 
in  the  year  1831,  and  became  a  traveled  street; 
that  a  wall  had  been  erected  in  front  of  the  lot, 
to  protect  it;  that  shade  trees  had  been  plant- 
ed ill  front  of  it;  that  a  sidewallc  had  been 
laid;  "that  defendants  unlawfully,  wrongfully 
and  injuriously"  cut  down  the  sliade  trees, 
took  down  the  wall,  removed  the  pavement,  and 
dug  down  the  street  in  front  of  the  prcmid<-s, 
thereby  obstructing  and  injuring  the  ingrcsa 
and  egress  to  the  phiintiff's  lot  and  the  build- 
ings thereon — injuring  their  value,  depriving 
her  of  tlio  itlindc  and  ornament  of  the  trees, 
and  compelling  her  to  pay  large  sums  of  money 
to  enable  her  to  use  and  occupy  her  house. 

It  must  be  observed  that  the  gravamen  of 
this  case  is  not  a  trespass  on  the  property  of  the 
plaintiff,  or  the  taking  down  a  wall  or  remov- 
ing shade  trees  thereon;  nor  the  erection  of  a 
nuisance  on  the  public  highway;  nor  a  wilifnl, 
malicious,  or  oppressive  abuse  of  authority,  in 
order  to  injure  the  plaintiff.  *But  the  [*147 
declaration  charges  that  these  acts  of  defend- 
ants, in  reducing  the  level  of  the  street,  remov- 
ing trees,  payment,  etc.,  were  done  "unlawfully, 
wrongfully  and  injuriously." 

On  the  pleadings  and  evidence  in  the  case, 
the  only  questions  of  law  that  did  or  could 
arise  on  it  were — 

Ist.  Whether  the  Corporation,  defendant,  had 
power  to  change  the  grade  of  the  street,  or 
acted  "unlawfully  and  wrongfully"  in  so  do- 
ing; and, 

2d.  If  the  act  was  lawful,  were  the  defend- 
ants bound  to  compensate  the  plaintiff  for  the 
injurious  conscqucnoes  to  her  property? 

1.  First,  then,  as  to  the  authority  of  the 
Corporation. 

It  is  unnecessary,  in  the  consideraticm  of 
this  point,  to  recur  to  the  early  history 
of  the  foundation  of  the  City  of  Washington; 
suffice  to  say,  the  land  was  originally  conveyrd 
to  trustees,  "to  be  laid  out  as  a  federal  city, 
with  such  streets,  etc.,  as  the  President  shall 
approve."  It  has  been  so  laid  out,  and  the 
streets  dedicated  to  the  public  As  in  all 
other  cities  and  towns,  the  legal  title  to  tbr 
public  streets  is  vested  in  the  sovereign,  as 
trustee  for  the  public;  and  consequently  in 
this  District  they  can  be  regulated  only  by 
Congress,  directly,  or  by  such  individuals  or 
corporations  as  are  authorized  by  Congress. 

The  Act  to  incorporate  the  City  of  W»»h- 
ington,  passed  May  15th,  1820,  among  other 
specific  powers  and  duties  enumerated  in  thr 
7th  section,  has  the  following:     "To  open  and 
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keep  in  repair,  streets,  Avenues,  lanes,  alleys, 
etc.,  etc.,  agreeably  to  the  plan  of  the  City." 

It  has  been  contended  that  this  power  "to 
open  and  keep  in  repair"  does  not  include  the 
power  to  alter  the  grade  or  change  the  leyel 
of  the  land  on  which  the  streets,  by  the  plan 
of  the  City,  are  laid  out. 

But  we  tliink  such  a  construction  of  this 
clause  of  the  charter  is  entirely  too  narrow, 
and  cannot  be  supported  as  consonant  either 
with  the  letter  or  spirit  of  the  Statute.  It  is 
the  evident  intention  and  policy  of  this  Statute 
to  commit  to  this  Corporation,  as. a  municipal 
organ  to  government,  whose  members  are 
chosen  by  the  citizens,  the  care,  supervision, 
and  general  regulation  of  the  streets,  as  in 
other  cities  and  Iwroughs. 

Where  sums  of  money  have  been  specially 
voted  by  Congress  for  the  improvement  of  the 
City,  it  is  usual  to  order  it  to  be  expended 
under  the  supervision  of  the  President.  But  no 
inference  can  be  drawn  from  such  legislation, 
that  Congress  intended  to  retain  the  whole 
police  and  regulation  of  the  streets  to  itself, 
so  as  to  require  a  special  act  to  alter  the  grade 
of  a  street,  or  that  the  President,  in  addition 
to  his  other  duties,  has  imposed  on  him 
that  of  Street  Commissioner  of  Washington. 
148"]  'The  City  Corporation  has  the  trust 
confided  to  them,  and  the  duty  imposed  upon 
them,  not  only  of  opening  the  streets  of  Wash- 
ington, but  of  "keeping  them  in  repair." 

Streets  cannot  be  opened  and  kept  in  repair 
or  made  safe  or  convenient  for  public  use,  with- 
out being  made  level,  or  as  nearly  so  as  the 
nature  of  the  ground  will  permit.  Hills  must 
be  cut  down  and  hollows  nlled  up,  or,  in  other 
words,  the  road  must  be  "graded"  or  "reduced 
to  a  certain  degree  of  ascent  or  descent;" 
which  is  the  proper  definition  of  the  verb  "to 
grade."  If  the  duty  imposed  on  the  Corpora- 
tion requires  this  to  be  done,  the  power  must 
be  co-extensive  with  the  duty.  If  charged  with 
neglect  of  their  duty,  as  public  ofilcers  bound 
to  keep  the  streets  in  repair,  it  would  not  be 
a  sufficient  excuse  to  allege  that  the  fences  and 
obstructions  are  removed,  and  therefore  the 
street  is  "opened,"  or  that  it  has  been  kept  in 
as  good  "repair"  as  it  was  found. 

A  court  of  quarter  sessions  would  probably 
not  receive  a  defense  founded  on  such  astute 
philological  criticism  of  the  terms  of  the  Stat- 
ute. Nor  could  the  allegation  be  admitted, 
that  having  once  fixed  a  grade,  which  is  now 
found  improper  and  insufficient,  the  Corpora- 
tion has  exhausted  its  power,  and  has  no  au- 
thority to  change  the  level  or  grade,  in  order 
to  keep  the  street  in  repair.  As  the  duty  is  a 
continuing  one,  so  is  the  power  necessary  to 
perform  it. 

2.  Having  performed  this  trust,  confided  to 
them  by  the  law,  according  to  the  best  of  their 
judgment  and  discretion,  without  exceeding  the 
jurisdiction  and  authority  vested  in  them  as 
agents  of  the  public,  and  on  land  dedicated  to 
public  use  for  the  purposes  of  a  highway,  they 
have  not  acted  "unlawfully  or  wrongfully,"  as 
charged  in  the  declaration.  They  have  not 
trespassed  on  the  plaintifTs  property,  nor  erect- 
ed a  nuisance  injurious  to  it,  and  are,  conse- 
quently, not  liable  to  damagss  where  they 
IB  Xi.  ad. 


have  committed  no  wrong,  but  have  fulfilled  a 
duty  imposed  on  them  by  law  as  agents  of  the 
public.  The  plaintiff  may  have  suffered  in- 
convenience and  been  put  to  expense  in  con- 
sequence of  such  action;  yet,  as  the  act  of  de- 
fendants is  not  "unlawful  or  wrongful,"  they 
are  not  bound  to  make  any  recompense.  It  is 
what  the  law  styles  "damnum  absque  injuria." 
Private  interests  must  yield  to  public'  accom- 
modation; one  cannot  build  his  house  on  the 
top  of  a  hill  in  the  midst  of  a  city,  and  require 
the  grade  of  the  street  to  conform  to  his  con- 
venience, at  the  expense  of  that  of  the  public 

The  law  on  this  subject  is  well  settled,  both 
in  England  and  this  country.  The  cases  are 
too  numerous  for  quotation;  a  reference  to  one 
or  two  more  immediately  applicable  to  the 
questions  arising  in  this  case  will  be  suflicient. 

•In  Callender  v.  Marsh,  1  Pick.  417,  the  [•149 
defendant,  as  surveyor  of  the  highways,  waa 
charged  with  digging  down  a  street  in  Boston, 
so  as  to  lay  bare  the  foundations  of  plaintiff's 
house,  and  endanger  its  falling.  The  authority 
under  which  he  acted  was  given  by  a  Stat- 
ute which  required  "that  all  highways,  town- 
ways,  etc.,  should  be  kept  in  repair  and  amend- 
ed from  time  to  time,  that  the  same  may  be 
safe  and  convenient  for  travelers."  "This  very 
general  and  exclusive  authority,"  say  the  court, 
"would  seem  to  include  everything  which  may 
be  needed  towards  making  the  ways  perfect 
and  complete,  either  by  leveling  them  where 
they  are  uneven  and  difficult  of  ascent,  or 
raising  them  where  they  should  be  sunken  and 
miry."  It  was  held,  also,  that  the  law  does 
not  give  a  right  to  compensation  for  an  in- 
direct or  consequential  damage  or  expense,  re- 
sulting from  a  right  use  of  property  belonging 
to  the  public. 

In  Green  v.  The  Borough  of  Reading,  9 
Watts,  382,  the  defendants,  by  virtue  of  the 
authority  to  "improve  and  repair,"  graded  the 
street  in  front  of  plaintiff's  .house  five  feet 
higher  than  it  had  been  before,  and  it  was  held 
that  the  Corporation  was  not  liable  to  an 
action  for  any  consequential  injury  to  plain- 
tiff's property,  by  reason  of  such  improvement 
or  change  of  grade  in  the  public  street. 

In  the  case  of  O'Connor  v.  Pittsburg,  18  Pa. 
187,  a  church  had  been  built  according  to  the 
direction  of  the  City  Regulator,  and  by  a  grade 
established  in  1829.  Afterwards,  in  pursuance 
of  an  ordinance,  the  grade  of  the  street  was  re- 
duced seventeen  feet;  the  ehurch  had  to  be 
taken  down  and  rebuilt  on  a  lower  foundation, 
at  a  damage  of  $4,000.  The  authority  given  to 
the  City  was  "to  improve,  repair  and  keep  in 
order  the  streets,"  etc. 

The  court  say:  "We  had  this  case  reargued, 
in  order  to  discover,  if  possible,  some  way  to 
relieve  the  plaintiff  consistently  with  law,  but 
grieve  to  say  we  can  find  none.  The  law  is 
settled,  not  only  in  Pennsylvania,  but  by  every 
decision  in  the  sister  States,  except  one." 

We  are  of  opinion,  therefore,  that  the  in- 
structions given  by  the  court  below  on  these 
points  were  correct,  and  affirm  their  judgment. 
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THE  COMMKRCIAL  BANK  OF  MANCHEST- 
ER, Coiiipt.  and  Appt., 

V. 

HENRY  S.  BUCKNER. 

(See  S.  C.  20  How.  108-125.) 

ExelusiTe  jurisdiction,  in  bankruptcy,  of  Dis- 
trict Court — ^no  other  court  can  annul  dis- 
cbargie  as  to  parties  to  proceedings— Circuit 
Courts  cannot. 

The  Bankrupt  Law  lias  given  to  the  District 
Court  a  plenary  and  exclusive  Jurisdiction  In  all 
matters  and  proceedings  In  bankruptcy. 

No  other  court  can  annul  the  decree  ot  the  bank- 
rupt's discharge,  either  partially,  tor  tbe  beneflt  o( 
a  particular  creditor,  or  wbolly,  to  deprive  tbe 
bankrupt  o(  Its  operation,  as  to  those  wbo  were 
parties  to  tbe  decree  of  the  dlscbarge,  who  proved 
their  debts,  und  wbo  have  taken  a  dividend  from 
bis  estate. 

The  Circuit  Courts  of  tbe  United  States  have  not 
Jurisdiction  to  annul  or  vacate  the  dlscbarge  and 
certificate  In  bankruptcy  obtained  In  tbe  District 
Conrt,  npon  Imputations  of  fraud  done  In  contem- 
plation of  bankruptcy  by  the  bankrupt ;  or  to  give 
relief,  either  at  law  or  In  equity.  In  a  suit  brought 
b]r  a  creditor  who  had  proved  bis  debt  under  tbe 
commission,  who  had  assented  to  tbe  bankrupt's 
discharge  and  certificate,  and  who  bas  taken  a 
dividend  out  of  the  bankrupt's  estate. 

Argued,  Jan.  16,  1858.    Decided,  Feb.  15,  1858. 

THE  bill  in  this  case  was  filed  in  the  Circuit 
Conrt  of  tbe  United  States  for  the  Eastern 
District  of  Louisiana,  by  the  appellant  against 
the  appellee,  a  discharged  banlcnipt,  to  re- 
cover about  $150,000. 

Tbe  bill  charges  fraud  in  obtaining  the  dis- 
charge in  bankruptcy,  by  reason  of  various 
concealments  and  transfers  of  property  made 
in  contemplation  thereof. 

The  defendant  demurred.  Tbe  court  below 
sustained  the  demurrer  and  entered  a  decree 
dismissing  the  bill.  From  this  decree  the  com- 
plaint took  an  appeal  to  this  court. 

A  further  statement  of  tbe  case  appears  in 
the  opinion  of  the  court. 

Mr.  L.  Madison  Day,  for  appellant. 

Tbe  charges  of  fraud,  all  of  which  are  un- 
conditionally admitted  by  the  demurrer  to  be 
true— 11  Wheat.  171;  3  Pet.  36;  6  How.  118; 
2  J.  J.  Marsh.  405;  18  Conn.  431;  2  Gilman, 
387 — arc  sufficient  to  invalidate  the  discharge 
of  bankruptcy. 

5  U.  8.  Stat,  at  L.  442;  Caryl  v.  Russell,  13 
N.  Y.  104;  Burkingham  v.  McLean,  13  How. 
161;  3  McL.  197,  '203,  628;  Bell  v.  Leggett,  7 
N.  Y.  170;  Gassett  v.  Morse,  21  Vt.  629; 
Brercton  v.  Hull,  1  Den.  75;  Beokman  v.  Wil- 
son, 0  Met.  439;  Coates  v.  Blush,  1  Cush.  564. 

2.  Tlie  equity  side  of  the  Circuit  Court  has 
jurisdiction  of  the  cause.  The  Bank  is  alleged 
to  be  a  Corporation  by  the  laws  of  Mississippi, 
and  located  in  said  State,  and  the  defendant 
to  be  a  citizen  of  Louisiana.  This  was  suf- 
ficient. 

Marshall  v.  B.  &  0.  R.  R.  Co.  16  How.  314; 
Louisville  R.  R.  v.  Letson,  2  How.  407. 

The  equity  jurisdiction  of  the  Federal  Courts 
is  the  same  in  nature  and  extent  in  all  the 
States,  and  is  entirely  independent  of  the  local 
law  of  any  State.  It  is  no  objection  to  (liuir 
jurisdiction  that  there  is  a  remedy  under  the 
local  law. 

3.  Pet.  215;  Bean  v.  Smith,  2  Mrs.  252; 
Harrison  v.  Rowan,  4  Wash.  C.  C.  205;  U.  S. 
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V.  Myers,  2  Brock.  625;  4  Wash.  C  C  Kt; 
Dodge  V.  Woolsey,  18  How.  347. 

A  court  of  equity  will  interfere  and  renwve 
a  party  from  the  operation  and  effect  of  a  judg- 
ment, when  there  is  any  fact  which  shows  it  to 
be  against  justice  or  good  conscienoe  to  allow 
the  party  to  avail  himself  of  the  same. 

2  Green,  N.  J.  ch.  520;  1  Johns.  Ch.  402; 
3  Johns.  Cb.  280;  6  Johns.  Ch.  235;  19  Ohio, 
448;  2  J.  J.  Marsh.  405;  2  Cow.  193;  20  Conn. 
544;  7  Cranch,  336;  2  Kern.  165;  2  Ves.  Jr.  135. 

It  is  competent  for  any  court  to  treat  tbe 
discharge  and  certificate  under  the  Bankrupt 
Act,  when  interposed  as  a  barrier  to  prevent  a 
recovery  on  a  pre-existing  demand,  aa  null  and 
void,  whenever  fraud  is  shown. 

6  U.  S.  SUt.  443;  8  Ired.  142;  8  Ala.  848; 
11  Humph.  289;  3  Cranoh,  300;  25  Vt.  33»; 
6  Binn.  247. 

All  Acts  into  which  fraud  enters,  are  nulli- 
ties. 

Neither  a  bona  fide  debt  nor  an  actual  ad- 
vance of  money  will  stistain  a  security  infected 
with  fraud.  Per  Sandford,  Chancellor,  8 
Sandf.  Ch.  631. 

In  the  case  of  Downer  v.  Rowell,  26  Vt.  339, 
the  Supreme  Court  of  Vermont,  in  construing 
the  Bankrupt  Act,  says:  "TheSUtute  in  ef- 
fect declares,  that  in  case  the  discharge  and 
certificate  were  superinduced  by  fraud,  they 
may  btf  impeached  on  tltat  ground,  as  being 
null  and  void." 

And  if  a  judgment  is  null  and  void,  it  is 
the  same  thing  as  though  it  had  never  been 
rendered,  and  is  "unavailable  for  any  purpose," 
(per  Thompson,  Ch.  J.  in  Borden  v.  Fitch,  IS 
Johns.  140;  11  Sm.  &,  Mar.  464;  11  La.  533;  II 
Eng.  Ch.  448,  449),  and  may  be  ooUateraUy 
disallowed  and  disregarded. 

Slocnm  V.  Wheeler,  1  Conn.  429,  449;  6  How. 
(Miss.)  285;  8  Sm.  &  Mar.  610. 

Such  being  tbe  law,  then,  there  can  be  no 
groimd  for  saying  that  the  dischuge  and  cer- 
tificate should  have  been  annulled  by  a  direct 
action,  instituted  for  that  purpose,  in  the 
Bankrupt  Court.  2  Kerman,  166;  8  Ala.  855- 
864. 

Indeed,  it  has  been  held  bv  high  authority 
that  the  District  Court  never  had  any  jurisdic- 
tion to  entertain  such  a  proceeding. 

Mabry  v.  Hemdon,  8  Ala.  865. 

But  it  it  could  be  shown  or  was  conceded 
that  the  Bankrupt  Act  gave  such  jurisdictioa 
to  that  court,  yet  as  the  Act  has  been  lueondi- 
tionally  repealed,  with  no  saving  clause  in  the 
repealing  Act,  except  for  the  purpose  of  finally 
completing  and  determining  causes  then  pend- 
ing, the  District  Court  is  clearly  without  any 
jurisdiction  for  such  a  purpose. 

4  Seld.  265;  see,  also,  Dwarris  on  Stat.  676; 
Miller's  case,  1  Wm.  Bl.  451 ;  4  Yeates,  394;  S 
Cranch,  281;  11  Pick.  360,  373;  1  Hill,  324;  t 
Blackf.  105;  16  Conn.  242;  4  Humph.  427;  4 
Seld.    265-260. 

No  action  of  nullity  then  was,  or  could  by 
any  possibility  be,  necessary  to  entitle  tli* 
complainants  to  recover  either  at  law  or  is 
equity,   on   their  original   demands. 

Nor  was  it  at  all  necessary  to  apply  to  the 
District  Court  for  leave  to  impeach  the  dis- 
charge and  certificate. 

8  Ired.  142;  8  Ala.  864. 

In  Simms  r.  Slacum,  3  Cranch.    300.   307, 
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Chief  Justice  Marsliall  says:  "When  the  per- 
son who  has  committed  the  fraud  attempts  to 
kvail  Iiimself  of  the  Act,  so  as  to  discharge 
himself  from  a  previously  existing  obligation, 
or  to  acquire  a  benefit,  the  judgment  thus  ob- 
tained is  declared  void  as  to  that  purpose. 

And  in  Mabry  v.  Herndon,  8  Ala.  850,  857, 
Chief  Justice  Collier  also,  in  an  elaborate  opin- 
ion, said:  "Thus  we  see,  that  although  the 
Statute  contemplated  a  boon  to  the  debtor, 
viz.:  a  release  from  indebtedness,  it  exacted 
on  his  part  perfect  integrity,  in  yielding  up 
everything  that  was  liable  for  hia  debts. 

See,  also,  Mitf.  Eq.  PL  239. 

The  Supreme  Court  of  Tennessee,  in  the 
case  of  Qupton  v.  Connor,  II  Humph.  289, 
well  says:  "If  the  fraud  appear  pending  his 
auit  against  his  creditors,  no  decree  of  dis- 
charge could  be  made.  If  it  appear  afterwards, 
its  effect  is  to  annul  and  destroy  the  discharge 
and  certificate,  as  though  they  had  never  been 
obtained." 

And  in  Cogburn  v.  Spence,  16  Ala.  653,  664, 
the  Supreme  Court  of  Alabama  very  truly  re- 
marks: "The  Bankrupt  Act  does  not  intend, 
nor  in  any  manner  undertake  to  restrain  a 
creditor  who  has  a  cause  of  action  against  a 
bankrupt  from  suing  him,  although  the  bank- 
rupt may  have  obtained  his  final  certificate  of 
discharge.  It  only  gives  the  bankrupt  a  com- 
plete defense  against  the  cause  of  action  when 
sued.  The  creditor  may,  however,  sue  on  his 
demand;  otherwise  he  could  not  dispute  the 
bona  fides  of  the  certificate,  and  the  bankrupt 
must  rely  on  his  certificate  in  bar  of  the  suit." 

Chancellor  Desaussure,  too,  in  Lowe  v.  Blake, 
3  Dcsaus.  269,  270,  in  relation  to  an  insolvent 
discharge,  uses  this  strong  and  forcible  lan- 
guage: "That  in  case  there  was  any  fraud  or 
'  concealment  in  obtaining  this  discharge,  this 
court  is  not  bound  to  give  effect  to  the  dis- 
charge obtained  in  any  other  court." 

See,  also.  Card  v.  Walbridge,  18  Ohio,. 411, 
423;  Alcott  v.  Avery,  1  Barb.  Ch.  347,  362;  0 
Ga.  9-14. 

The  Statute  of  Limitations,  as  well  as  lapse 
of  time,  is  not  a  bar,  as  the  Statute  in  equity 
in  cases  of  fraud  only  begins  to  run,  from  dis- 
covery. 

2  Sto.  Eq.  sec.  621;  Ang.  Lim.  188;  20  Johns. 
46,  676.  582;  10  Conn.  421;  10  Wheat.  174;  2 
Sumn.  491;  1  Wood.  4.  M.  Ill;  8  Watts,  401. 

The  6th  section  of  the  Bankrupt  Act  is  not 
a  bar  to  a  suit  where  a  party  proves  his  claim 
and  takes  a  dividend  without  knowledge  that 
the  discharge  was  fraudulently  obtained. 
Throughout  the  entire  Act  there  is  one  princi- 
ple paramount  to  all  others,  and  that  princi- 
ple is  good  faith  and  honesty  on  the  part  of  the 
bankrupt.  A  statute  should  be  construed  to 
effect  ns  nearly  as  possible  the  design  of  the 
law-makers,  as  evinced  by  the  whole  Act. 

7  How.  622;  19  How.  194;  16  La.  268. 

A  party  who  has  perpetrated  a  fraud  under  a 
statute,  can  obtain  no  protection  under  such 
statute,  however  general  its  language. 

2  Green,  N.  J.  ch.  623;  16  Ohio,  666;  15  Mass. 
510. 

In  Crocker  v.  Stone,  7  Cush.  341,  it  was  held 
that  no  discharge  in  insolvency  was  valid,  cvon 
aa  against  a  creditor  who  proves  his  claim  and 
is  himself  the  assignee,  unlens  the  discharge 
It  obtained  in  strict  conformity  to  law. 
IB  li.  ed. 


See,  also,  4  Cush.  629;  13  Met.  63;  11  Cush. 
311;  3  McL.  031. 

As  to  fraudulent  bankrupts  and  those  who 
designedly  violate  the  principles  of  the  Bank- 
rupt Court,  the  Statute  luuy  properly  be 
literally  construed  in  favor  of  creditors. 

9  Met.  438;  20  Conn.  394. 

On  every  principle  of  justice,  then,  and  the 
weight  of  authority,  we  hold  that  the  5tli  sec- 
tion is  not  a  bar  and  protection  to  the  fraud- 
ulent bankrupt,  in  cases  of  subsequently  dis- 
covered fraud. 

Messrs.  J.  A.  Bayatd  and  J.  P.  Benjamin,  for 
appellee: 

Points  and  Authorities. 

1.  The  District  Court  has  exclusive  jurisdic- 
tion to  impeach  the  decree  of  discharge  in 
bankruptcy,  or  recall  the  certificate.  It  may 
adjourn  any  point  arising  in  any  case  in  bank- 
ruptcy to  the  Circuit  Court,  but  the  latter  has 
no  jurisdiction  of  an  original  bill  to  annul  or 
avoid  the  decree  of  the  District  Court  as 
prayed  for  in  this  suit,  though  the  Circuit 
Court  would,  as  well  as  a  State  Court,  have 
jurisdiction  to  inquire  into  the  validity  of  the 
discharge,  if  pleaded  in  bar  and  impeached  for 
fraud,  or  its  effect,   if  a  subsequent   express 

f)romise  of  payment  by  the  bankrupt  were  al- 
egcd. 

The  bankrupt  proceedings  are  in  the  nature 
of  proceedings  in  rem  and  not  subject  to  col- 
lateral inquiry  in  another  than  the  court 
which  decreed  the  discharge. 

Bankriipt  Law  of  1841,  sees.  4  and  6,  5  Stat. 
444;  Shawhan  v.  Wherritt,  7  How.  643;  N.  Am. 
Ins.  Co.  v.  Graham,  5  Sand.  IU7. 

The  cause  of  action  stated  in  the  bill  con- 
sisted of  twelve  promissory  notes  and  one  bill 
of  exchange,  all  of  which  were  due  six  months 
before  the  defendant  filed  his  petition  in  bank- 
ruptcy, and  eleven  months  before  the  decree  of 
discharge  in  his  favor.  The  relief  prayed,  is 
that  this  decree  and  the  certificate  of  discharge 
may  be  declared  and  adjudged  void,  and  the 
defendant  enjoined  from  setting  up  his  dis- 
charge in  bankruptcy,  as  against  the  rights  of 
complainant. 

To  this  relief,  or  any  portion  of  it,  the  de- 
fendant objects  that  the  complainant  has  full 
and  perfect  remedy  at  law  as  in  equity,  and 
that  the  cause  of  action  is  a  merely  legal  claim, 
on  which  the  complainant  might  have  sued  mi 
any  time  since  the  maturity  of  the  notes,  more 
than  13  years  before  the  bill  was  filed. 

It  is  not  alleged  that  any  suit  at  law  was 
ever  brought  on  any  of  said  evidences  of  debt 
against  the  defendant,  or  that  defendant  has 
ever  threatened  to  plead  his  discharge  in  bank- 
ruptcy if  suit  were  brought.  Nor  would  a 
court  of  equity  be  entitled  to  this  jurisdiction, 
even  if  the  discharge  had  actually  bieen  pleaded 
in  bar  to  an  action  at  law. 

Judiciary  Act  1780,  sec.  16;  Ex-parte  Dodson, 
1  Buck.  225. 

On  the  face  of  the  bill  the  action  is  barred 
by  the  Statute  of  Limitations,  and  the  defend- 
ant may  take  advantage  of  it  bv  demurring. 

R.  I.  V.  Muss.  15  Pet.  272;  Scott  v.  Eagle 
Fire  Ins.  Co.  7  Paige,  198;  Hoare  v.  Peck,  6 
Sim.  51. 

Nor  do  the  avorincnts  of  fraud  in  the  bill 
»uflivc  to  take  lliu  case  out  of  the  Statute  of 
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Limitations.  With  the  exception  of  fraud  in 
the  cause  of  action,  or  cases  of  trust  of  exclu- 
sive equity  jurisdiction,  the  Statute  of  Limi- 
tations is  a  bar  in  Equity  equally  as  at  law. 

16  Pet.  272;  9  How.  522;  13  Pet.  61;  20 
Johns.  33;  4  Gush.  208;  1  Cow.  366;  21  Pa. 
State,  62. 

The  present  is  a  case  where  it  is  merely  al- 
leged that  the  defendant  fraudulently  acquired 
•  defense. 

Mr.  Justice  Wayne  delivered  the  opinion  of 
the  court: 

The  decision  which  we  are  about  to  give 
would  not  be  satisfactory,  unless  it  ^hall  be 
preceded  by  a  statement  of  the  facts  of  the 
case  as  they  are  disclosed  by  the  pleadings. 
We  shall  adopt  that  which  was  given  by  the 
counsel  who  argued  the  cause,  with  but  little 
alteration  or  addition. 

The  appellants  allege,  in  their  bill,  that  dur- 
ing the  years  1841  and  1842,  the  defendant, 
Henry  S.  Buckner,  together  with  M.  B.  Hamer, 
who  died  in  April,  1842,  and  Frederick  Stanton, 
were  partners  in  trade,  doing  commercial  busi- 
ness in  New  Orleans,  under  the  firm  of  Buck- 
ner, Stanton  &  Co.,  Buckner  being  the  resident 
partner  there;  and  in  Natchez  under  the  firm 
of  Stanton,  Buckner  &  Co.,  Stanton  conducting 
it;  and  at  Yazoo  City  under  the  firm  of  M.  B. 
Hamer  &  Co.,  Hamer  being  the  resident  partner 
at  that  place.  The  three  firms  were  distinct 
and  separate,  and  kept  their  books  and  ac- 
counts accordingly.  It  is  alleged  that  the 
(hree  firms  and  the  three  members  of  them  be- 
came hopelessly  insolvent  in  the  year  1841,  and 
that  they  continued  to  transact  business  to- 
gether until  Hamer's  death;  that  after  his 
death  the  two  survivors  carried  on  the  busi- 
ness of  the  three  firms  until  their  bankruptcy. 
On  the  21st  July,  1842,  Stanton  filed  his  peti- 
tion in  the  United  States  District  Court  for 
the  Southern  District  of  Mississippi,  .both  indi- 
vidually and  as  a  member  of  the  three  firms, 
was  decreed  a  bankrupt  on  the  Stb  November, 
1842,  and  received  his  certificate  of  discharge 
on  the  2Ist  February,  1843.  On  the  18th  July, 
1842,  Buckner  made  a  similar  application  to 
the  District  Court  in  New  Orleans,  was  de- 
ereed  a  bankrupt  on  the  6th  September,  1842, 
and  received  his  certificate  of  discharge  on  the 
5th  December,  1842. 

It  is  also  said  that  their  applications  for 
their  discharges  in  bankruptcy  were  made  by 
Buckner  and  Stanton  in  concert,  with  a  view 
to  future  business. 

It  appears  at  the  time  of  these  applications 
114*]  they  were  indebted*  to  the  appellants 
in  the  sum  of  $49,020.14,  besides  interest,  on 
twelve  promissory  notes  and  on  one  bill  of 
exchange,  all  which  had  become  due  in  Janu- 
ary, 1842.  Three  of  them  were  payable  on  or 
before  the  6th  January,  1839;  three  others  on 
the  3d  April,  1839;  four  on  or  before  the  3d 
March,  1841;  and  the  last  in  the  month  of 
January,  1842,  six  months  before  Buckner  filed 
his  petition  in  bankruptcy.  Buckner  ac- 
knowledged the  indebtment  in  his  schedule 
filed  with  his  petition  in  bankruptcy.  The 
complainants  proved  a  portion  of  their  claim  in 
the  bankruptcy  proceedings  of  Stanton.  It  is 
admitted  that  they  received  a  small  dividend 
from  the  assets  of  the  firm ;  but  they  aver  they 
did  so  in  ignorance  of  the  frauds  upon  the 
864 


Bankrupt  Law,  committed  by  Uuckner  and 
Stanton,  of  which  they  knew  nothing  until  the 
year  1863,  when  they  discovered  the  fraodi. 
And  they  further  allege  that  they  would  not 
have  proved  their  claim,  nor  have  received  a 
dividend,  if  they  had  known  the  frauds;  and 
they  assert  that  the  certificates  of  dischargs 
are  null  and  void,  by  reason  of  the  frauds. 

It  ia  then  stated  in  the  bill  that  the  three 
firms  had  existed  before  1837,  in  which  year 
they  suspended  payment,  but  that  they  never 
recovered  from  their  embarrassments,  though 
they  had  resumed  business.  It  is  again  alleged 
that  their  afl'airs  were  hopeless  in  1841,  and 
that  executions  on  judgments  obtained  against 
Stanton  as  a  member  of  the  firm  were  in  that 
year  returned  nulla  bona. 

That  all  the  indebtment  of  the  fiirma  which 
made  them  insolvent  was  due  prior  to  the  1st 
March,  1842,  at  which  time  the  frauds  began. 
That  then,  Buckner  and  Stanton  had  agreed 
that  they  would  take  the  benefit  of  the  Bank- 
rupt Law,  and,  in  contemplation  of  doing  so, 
committed  the  fraud  stated  in  the  bill. 

Twelve  different  charges  of  fraud  are  speci- 
fied, all  of  them  being  payments  to  preferred 
creditors,  in  fraud  of  the  general  creditors- 
contrary  to  the  provisions  of  the  Act  of  the 
10th  August,  1841.  No  charge  of  any  other 
fraud  is  made,  except  a  transfer  of  some  prop- 
erty in  New  Orleans,  upon  the  understanding 
that  Buckner  was  to  have  the  right  to  redeem 
it  on  payment  of  the  debt,  and  that  the  ar- 
rangement had  secured  for  him  an  ultimate 
profit,  in  fraud  of  creditors.  They  also  say, 
that  it  was  because  of  the  fraud  of  Buckner 
and  Stanton  in  concealing  a  knowledge  of  the 
facts  from  them,  that  they  were  induced  to 
believe  the  discharges  valid;  and  so  they  did 
not  proceed  to  enforce  their  claims  at  law  or  in 
equity,  but  that  they  had  found  them  out  only 
within  two  years.  How  or  from  what  source 
they  had  made  the  discovery  they  do  not  state 
distinctly,  though  to  support  the  charge  they 
file  an  exhibit  of  *notes  discounted  for  [*lli 
Stanton,  Buckner  &  Co.,  by  the  Commercial 
Bank  of  Natchez,  which  were  applied  to  their 
credit,  and  a  list  of  protested  notes  of  Stanton, 
Buckner  &  Co.,  taken  up  by  them  in  May,  18ti 
— two  months  before  Stanton  filed  his  petition 
in  bankruptcy.  Two  letters  from  Stanton  to 
Stephen  Duncan — one  of  them  dated  at 
Natchez,  on  the  14th  August,  1842,  and  th* 
other  on  the  14th  September,  1842 — are  made 
exhibits;  both  relate  to  the  afl'airs  of  the  fina, 
and  to  particular  transactions  of  them,  which 
the  appellants  allege  were  frauds  committed 
by  Stanton  and  Buckner,  in  giving  preferences 
to  certain  creditors,  in  contemplation  of  bank- 
ruptcy. And  they  further  declare,  that  since 
the  bankruptcy  of  Stanton  and  Buckner,  the 
books  of  Stanton,  Buckner  &  Co.,  had,  by  some 
means,  passed  into  the  possession  of  Bnekaer; 
that  if  produced,  the  fraudulent  preferenees 
which  had  been  made  would  be  shown,  and 
that  they  would  also  disclose  other  fraudnlcat 
preferences  made  by  Stanton  for  himself  aad 
the  firm  of  Stanton,  Buckner  &  Co.,  in  the 
spring  and  summer  of  1842,  in  contemplatiMi 
of  bankruptcy. 

The  bill  is  closed  with  a  prayer  that  the  fli«t 
decree  of  the  District  Court,  discharging  Buck- 
ner, should  be  declared  void  and  of  no  valid- 
ity, as  far  «9  the  rights  of  (lie  wmplainsnts,  •■ 
^  i90  How. 
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set  forth  in  the  bill  could  be  affected  by  it,  and 
that  Buckner  should  be  perpetually  enjoined 
from  setting  it  up  against  their  rights;  and 
that  Buckner  should  be  adjudged  to  pay  them 
the  c  -iginal  sum  due  by  him,  with  interest 
thereon;  to  which  is  added  a  prayer  for  gen- 
eral  relief. 

The  defendant  demurred  to  the  bill,  andjor 
causes  of  demurrer,  says: 

I.  That  the  said  complainant*  have  not,  by 
their  said  bill,  made  such  a  case  av  entitles  this 
court  to  entertain  jurisdiction  of  this  caiue  un- 
der the  Constitution  and  laws  of  the  United 
States. 

II.  That  the  said  complainants  have  not,  by 
the  said  bill,  made  such  a  case  as  entitles  this 
court  to  entertain  jurisdiction,  or  grant  relief 
in  equity;  the  remedy  of  complainants,  if  any 
they  have,  being  at  law,  and  not  in  equity. 

III.  That  the  said  complainants  having,  by 
their  own  showing  in  said  bill,  made  proof  of 
their  claims,  and  received  dividends  thereon, 
in  the  bankruptcy  proceedings  which  resulted 
in  the  discharge  of  this  defendant,  are  not  per- 
mitted by  the  law  to  impeach  the  validity  of 
said  discharge  in  manner  and  form  as  sought 
by  said  bill;  and  having  been  parties  and 
privies  to  the  judgment  of  discharge  in  favor 
of  this  defendant,  are  forever  precluded  in  law 
from  contesting  the  validity  and  effect  of 
1 1  •*]  'said  judgment,  on  any  such  grounds  as 
are  alleged  in  said  bill. 

I V.  That  the  said  complainants  have  not,  by  I 
the  said  bill,  alleged  any  cause  sufficient  in  law 
to  authorize  this  court  to  set  aside  the  decree 
of  discharge  in  bankruptcy  in  favor  of  this  de- 
fendant, rendered  by  the  District  Court  of  the 
United  States,  as  set  forth  in  said  bill. 

V.  That  the  said  complainants,  by  the  alle- 
gations of  said  bill,  show  that  the  claims  held 
by  them,  if  they  ever  were  due  to  them  by 
this  defendant,  have  become  discharged  by 
lapse  of  time,  and  barred  by  the  Statute  of 
Prescription  and  Limitation. 

VI.  That  the  said  compUinants,  by  the  al- 
legations of  said  bill,  show  such  laches  as  by 
the  principles  and  rules  of  equity  deprives  them 
of  any  right  to  claim  relief  or  remedy  in  this 
court. 

VII.  That  the  said  complainants  have  not, 
by  the-  showing  contained  in  their  said  bill, 
made  out  a  case  entitling  them  to  relief  either 
at  law  or  in  equity. 

Wherefore  this  respondent  demands  the  judg- 
ment of  this  honorable  court,  whether  he  shall 
be  compelled  to  make  any  other  or  further 
answer  to  the  said  bill,  or  any  of  the  matters 
and  things  therein  contained,  and  prays  to  be 
hence  dismissed  with  his  reasonable  costs  in 
his  behalf  sustained. 
(Signed) 

Benjamin,  Bradford  &  Finney, 

Solicitors. 
I  certify  that,  in  my  opinion,  the  foregoing 
demurrer  is  well  founded  in  point  of  law. 
(Signed)  J.  T.  Benjamin, 

of  Counsel. 
Henry  S.  Buckner,  being  duly  sworn,  deposes 
that  the  foregoing  demurrer  is  not  interposed 
for  delay. 

(Signed)  Henry  S.  Buckner. 

Sworn  to  and  subscribed  before  me,  this  1st 
of  October,  1855. 

(Signed)  J.  W.  Gurlejr,  CJoramiawoMr, 

ts  ifc  ed. 


The  stating  part  of  the  bill  of  the  complain- 
ants, their  prayer  for  relief,  and  the  demurrer 
of  the  defendant,  suggest  that  our  first  point  of 
inquiry  in  this  case  should  be  into  the  power 
of  the  Circuit  Courts  of  the  United  States  to 
entertain  an  original  bill,  to  annul  or  vacate  a 
decree  discharging  a  bankrupt,  either  in  whole 
or  in  part,  for  any  of  those  frauds  upon  the 
Act  of  the  1st  August,  1841,  which  would  pre- 
vent the  bankrupt  from  receiving  a  discharge. 
No  such  jurisdiction  is  given  by  the  Act  to  the 
Circuit  Courts.  The  jurisdiction  of  these 
courts  'under  the  Act,  exists  in  three  [*117 
cases:  ^irst,  when  a  question  has  been  ad- 
journed into  a  circuit  by  the  District  Court, 
under  the  6th  section  of  the  Act.  Second,  by 
appeal,  as  that  is  given,  under  the  4th  sec- 
tion, to  the  bankrupt,  when  a  majority  of  his 
creditors  in  number  and  value,  who  shall  have 
proved  their  debts,  shall  file  their  written  dis- 
sent from  his  discharge.  Third,  the  jurisdiction 
given  to  the  Circuit  (Courts  by  the  8th  sec- 
tion, in  suits  by  an  assignee  of  the  bankrupt, 
against  any  person  claiming  an  adverse  inter- 
est, or  by  such  person  against  the  assignee  for 
property,  or  rights  of  property,  transferable  to 
or  vested  in  the  assignee  under  the  Act.  If  we 
cannot  find  such  a  jurisdiction  in  the  Circuit 
Courts  in  the  Act  of  Ist  August,  1841,  it  is 
in  vain  to  look  for  it  elsewhere,  for  the  par- 
poses  for  which  this  bill  has  been  brought. 

The  inquiry  then  must  be,  if  the  Circuit 
Court  has  jurisdiction  to  annul  the  decree  of 
the  discharge  given  to  the  bankrupt  by  the 
District  Court,  for  frauds  upon  that  Act,  which 
would  have  prevented  him  from  receiving  a 
discharge  and  certificate.  In  other  words,  lias 
not  the  District  Court  of  the  United  States,  in 
which  tlie  bankrupt's  discharge  was  given,  and 
that  court  on'y,  the  power  to  inquire  into 
frauds  upon  the  Act  discovered  after  the  bank- 
rupt has  received  his  discharge,  with  a  view  to 
annul  it.  and  to  give  to  his  creditors,  wbo 
have  proved  tneir  debts,  the  benefit  of  the 
property  he  may  have  concenled,  or  the  pref- 
erences he  may  have  given,  or  transfers  of 
property  he  may  have  made  in  contemplation 
of  bankruptcy  t  It  seems  to 'us  that  the  juris- 
diction given  by  the  Sth  section  of  the  Bank- 
rupt Act  to  the  District  Oiurt  is  plenary  and 
exclusive  for  such  a  purpose.  The  words  of  the 
6th  section  are;  "That  the  District  Court  in 
every  district  snail  have  jurisdiction  in  all  mat- 
ters and  proceedings  in  bankruptcy  arising  | 
under  this  Act,  and  any  other  Act  which  may 
hereafter  be  passed  on  the  subject  ot  bank- 
ruptcy; the  said  jurisdiction  to  be  exercised 
summarily  in  the  nature  of  summary  proceed- 
ings or  e<(uity,  and  for  this  purpose  the  said 
District  Court  shall  be  deemed  always  open. 
And  the  District  Judge  may  adjourn  any  point 
or  question  arising  in  any  case  of  bankruptcy 
into  the  Circuit  Court  for  the  district,  in  hia 
discretion  to  be  there  heard  and  determined, 
and  for  this  purpose  the  Circuit  Court  of  such 
district  shall  be  deemed  always  open.  The 
jurisdiction  hereby  conferred  on  the  District 
Court  shall  extend  to  all  cases  and  contro- 
versies in  bankruptcy  arising  between  the 
bankrupt  and  any  creditor  or  creditors  who 
shall  claim  any  debt  or  demand  under  the 
bankruptcy;  to  all  cases  and  controversies  be- 
tween such  creditor  or  creditors  and  the  as- 
signee of  the  eataie,  whether  in  office  or  re- 
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moved;  to  all  cases  and  controversies  between 
118*]  such  "assignee  and  the  bankrupt;  and 
to  all  acts,  matters,  and  things,  to  be  done 
under  and  in  virtue  of  the  bankruptcy,  until 
the  final  distribution  and  settlement  of  the 
estate  of  the  bankrupt,  and  the  close  of  the 
proceedings  in  bankruptcy.  And  the  said 
courts  shall  have  full  authority  and  jurisdic- 
tion to  cum]H!l  obedience  to  all  orders  and 
decrees  iwsscd  by  them  in  bankruptcy,  by 
process  of  contempt,  aud  other  remedial  proc- 
ess, to  the  same  extent  the  Circuit  Courts  may 
here  do  in  a  suit  pending  therein  in  equity. 
And  it  shall  be  the  duty  of  the  District  Court, 
in  each  district,  from  time  to  time,  to  prescribe 
suitable  rules  and  regulations,  and  forma  of 
proceedings,  in  all  matters  of  bankruptcy; 
which  rules  and  regulations  and  forms  shall  be 
subject  to  be  altci-ed,  added  to,  revised,  or  an- 
nulled, by  the  Circuit  Court  of  the  same  dis- 
trict, and  other  rules  and  regulations  and  forms 
be  substituted  therefor." 

Our  reflections  upon  this  section  as  a  whole, 
and  particularly  upon  that  cla\ise  or  sentence 
of  it  which  extends  the  jurisdiction  of  the 
court  to  all  controversies  between  the  bankrupt 
and  a  creditor,  wiio  shall  claim  any  debt  or 
demand  under  the  bankruptcy — to  all  cases  be- 
twei'u  creditors  and  the  assignee  of  the  estate, 
whether  the  latter  contiiiuos  in  oflice  or  has 
been  removed,  and  to  all  controversies  between 
the  assignee  and  the  bankrupt — have  brought 
us  to  the  conclusion  that  it  was  meant  to  give 
jurisdiction  to  the  District  Court,  either  at  the 
suit  of  the  assi<^ee  or  of  the  creditor,  just  in 
such  a  controversy  as  the  complainants  have 
made  by  their  bill;  with  the  power  in  the  court, 
in  a  suit  of  either  the  assignee  or  the  creditor, 
or  both  combined,  to  inquire  into  the  fraud- 
ulent preferences  alleged  to  have  l>een  given  by 
the  bankrupt  in  contemplation  of  bankruptcy; 
and  when  tlicy  shall  have  been  satisfactorily 
proved,  to  revoke  the  decree  of  discharge  which 
had  been  given  to  him,  to  prevent  it  thereafter 
from  being  pleaded  as  a  bar  to  any  suit  which 
may  be  brought  against  him  for  any  demand 
which  was  provable  under  the  Act.  Or  the  as- 
signee alone  may  sue  the  bankrupt  and  his  ac- 
complices in  the  District  Court,  for  any  pref- 
erences he  may  have  given  to  creditors  in  con- 
templation of  bankruptcy,  to  recover  the 
amount  of  such  preferences,  as  a  part  of  the 
bankrupt's  estate  for  distribution  among  his 
creditors  who  have  proved  their  debts  under 
the  Act.  and  with  the  additional  object  of  re- 
voking the  Imnkriipfs  discharge  by  a  decree  of 
the  court.  In  either  suit  for  the  latter  pur- 
pose, the  a-ssigneps  and  the  creditors  who  have 
proved  their  debts  under  the  Act,  may  be  the 
parties  on  the  one  side,  and  the  bankrupt  and 
those  who  conspired  with  him  to  commit  the 
fraud  upon  the  Act.  should  be  made  parties  on 
the  other.  If  it  be  intended  only  to  recover  the 
lltt*]  amounts  of  fraudulent  "preferences,  as  a 
part  of  the  bankrupt's  estate,  the  assignee  may 
sue  the  bankrupt  and  those  who  liave  re- 
ceived them,  or  the  latter  alone,  giving  to 
the  bankrupt  prior  reasonable  notice,  S|)ceifying 
in  writing  the  fraud  or  concealment  which  it 
is  the  object  of  the  suit  to  investigate,  so  that 
ho  may  be  present  at  the  trial  to  dofend  him- 
fM'lf;  or  to  petition  the  court  to  bo  made  a 
party  (li'tcnibint  to  the  suit,  for  tlio  >;!iiic  pin- 
poxo.  And  in  surh  h  case,  the  jiirisdicliim  of 
^•0 


the  District  Court  should  be  exercised 
marily,  in  the  nature  of  summary  prooeediay 
in  equity,  such  being  the  direction  in  the  6th 
section  of  the  Act,  for  all  proceedings  ia  bank- 
ruptcy under  it. 

These  conclusions  are  verified  into  nnqaea- 
tionable  certainty,  by  considering  in  ooanee- 
tion  other  parts  of  the  bankrupt  bill. 

By  the  3d  section  of  it,  the  property  of  the 
bankrupt,  of  every  kind  whatever,  from  the 
time  of  his  dicharge,  by  mere  operation  of  law, 
is  deemed  to  be  devested  out  of  him,  and  be- 
comes vested  by  force  of  the  decree  in  the 
assignee  who  may  be  appointed  for  the  benefit 
of  such  of  the  bankrupt's  creditors  who  have 
come  in  and  proved  their  debts,  for  the  purpoae 
of  becoming  distributees  equally  of  the  bank- 
rupt's estate,  to  the  exclusion  of  all  creditor* 
who  have  not  done  so.  Then,  by  the  2d  sec- 
tion, the  amount  of  preferences  which  may 
have  been  given  in  contemplation  of  baakrapt- 
cy,  are  declared  to  be  a  part  of  the  bankrupt's 
estate.  It  is  the  duty  of  the  assignee  to  sue  for 
them,  and  the  bankrupt  who  hais  made  them, 
when  they  have  been  proved,  cannot  be  al- 
lowed a  discharge  under  the  provisions  of  the 
Act.  And  that  this  disability  to  receive  a  dis- 
charge was  meant  to  apply  prospectively  to 
preferences  which  might  be  given,  and  retro- 
actively to  such  as  had  been  given  in  contem- 
plation of  bankruptcy,  or  to  such  preferences, 
whether  given  before  the  decree  of  discbarge  or 
after  it,  is  manifest  fro'm  the  whole  language 
of  the  4tli  section,  particularly  that  part  wbieb 
makes  a  bona  fide  surrender  by  the  bankrupt 
of  all  his  property  and  rights  of  property,  for 
the  benefit  of  his  creditors,  one  of  the  pre- 
requisites of  his  being  discharged  from  all  his 
debts;  and  declares,  tnat  if  the  bankrupt  shall 
be  guilty  of  any  fraud  or  willful  concealment 
of  bis  property  or  rights  of  property,  or  shall 
have  preferred  any  of  his  creditors,  contrary 
to  the  provisions  of  the  Act;  or,  if  he  admit*  a 
false  and  fictitious  debt  against  his  estate, that 
he  shall  not  be  entitled  to  such  discharge  or 
certificate.  Further,  the  Sth  section  deelsree, 
that  no  creditor  or  other  person,  coming  in 
and  proving  his  debt  or  otlter  claim,  ahaO  \>e- 
allowed  to  maintain  any  suit  at  law  or  in 
equity  therefor,  but  Bhall  be  deemed  thereby  to 
have  waived  all  right  of  action  and  soit 
against  *uch  bankrupt,  which,  while  it  ex- 
eludes  such  a  creditor  from  bringing  a  suit  at 
law  or  in  "equity  in  any  other  court  for  ["ll* 
his  original  debt,  which  had  been  proved 
against  the  bankrupt,  cannot  be  construed  to 
mean  tliat  he  could  not  resort  to  the  District 
Court,  which  had' been  deceived  into  granting 
the  discharge,  for  the  piupose  of  investigsting 
the  frauds  which  may  have  been  committed  by 
the  bankrupt  before  a  discharge  had  beea 
granted  to  him,  but  not  discovered  until  aller- 
w&rds;  and  for  the  further  purpose  of  obtain- 
ing from  the  District  Court  an  annulment  of 
the  dischnrge  which  had  been  obtained  from  it 
by  perjury  and  fraud.  In  this  we  do  not  difier 
from  the  counsel  for  the  complainants,  for 
much  of  his  argument  was  intended  to  show 
that  the  creditors  of  a  bankrupt  are  not  with- 
out a  remedy  for  frauds  committed  by  him.  but 
not  discovered  until  after  he  had  received  hi* 
c<'rtiticatc  of  disoliargo.  That  was  the  case  of 
llaxton  V.  C.irM-.  •>  Itarb.  ("h.  .507.  deeide<l  by 
Chauuvllor   Walworth.     The   Chancellor's   l«ii- 
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gauge  ia,  that  he  oould  not  conclude,  "not- 
withstanding the  general  language  contained  in 
the  5th  section  of  the  Act,  that  the  creditors 
who  come  in  and  prove  their  debts  shall  not  be 
allowed  to  maintain  any  suit  at  law  or 
in  equitj  therefor,  and  that  the  law -makers  did 
not  intend  that  the  proving  of  debts  by  credi- 
tors should  be  an  absolute  abandonment  of  all 
claim  against  the  future  acquisitions  of  their 
debtor,  if  his  charge  was  refused,  or  if  it  was 
yoid  for  any  of  the  frauds  specified  in  the  Act." 
We  admit  the  principle,  that  creditors  so 
circumstanced  have  a  remedy,  but  not  that  they 
may  use  it  in  any  suit  at  law  or  in  equity  in 
the  Circuit  Court.  The  Bankrupt  Law  has 
given  to  the  District  Court  a  plenary  and  ex- 
clusive jurisdiction  in  all  matters  and  proceed- 
ings in  bankruptcy.  We  say  plenary  and  ex- 
elusive  jurisdiction  in  the  District  Court. 
This  court  has  said  ao  in  Shawhan  et  al.  v. 
Wherritt,  7  How.  643.  Besides,  on  the  au- 
thority of  the  same  case,  we  say,  as  all  the 
proceedings  in  all  cases  in  bankruptcy  are  made 
matters  of  record  by  the  1 3th  section,  that  a 
party  to  one  of  them  cannot  be  permitted  to 
impeach  it  collaterally  in  another  suit  in  an- 
other court,  brought  by  him  there  to  recover 
from  the  bankrupt  his  original  debt,  whilst  he 
continues  to  occupy  his  relation  to  the  as- 
signee and  the  bankrupt,  under  the  discharge 
of  the  latter,  as  one  of  the  creditor  distributees 
of  his  estate.  The  District  Court,  has  by  the 
Act,  plenary  and  exclusive  jurisdiction  of  the 
matter,  and  no  other  court  can  annul  the  de- 
cree of  the  bankrupt's  discharge,  either  partial- 
ly, for  the  benefit  of  a  particular  creditor,  or 
wholly,  to  deprive  the  bankrupt  of  ita  opera- 
tion. 

This  we  say  with  direct  reference  to  the 
parties  in  this  suit,  who  were  parties  to  the 
decree  of  bankrupt's  discharge,  who  proved 
their  debts,  and  who  have  taken  a  dividend 
lai*]  from  *his  estate.  We  do  not  mean  to 
say  anything  of  the  Circuit  Court's  jurisdiction 
in  a  suit  brought  by  a  creditor  who  had  not 
come  in  and  proved  his  debt,  and  who  is  not 
a  party  to  the  decree  in  bankruptcy.  These 
are  points  which  will  no  doubt  be  well  con- 
sidered by  counsel  before  a  suit  shall  be 
brought;  directly  in  connection  with  the  power 
given  to  such  a  creditor  to  impeach  the  dis- 
charge, when  the  bankrupt  shall  plead  it  in 
bar  of  a  suit.  But  the  manner  of  bringing 
such  a  suit  by  such  a  creditor,  how,  when,  or 
in  what  court,  it  should  be  brought,  we  shall 
not  decide  until  such  a  case  shall  be  brought 
regularly  here  for  adjudication. 

We  will  now  consider  another  point  in  the 
case  necessarily  arising  from  the  frame  of  the 
bill,  which  was  argued  by  the  counsel  for  the 
complainants,  with  some  earnestness.  It  is, 
whether  the  Circuit  Court  had  jurisdiction  of 
the  subject  matter  of  the  bill,  on  account  of 
the  frauds  alleged  against  the  defendant. 

The  complainants,  in  their  bill,  state  minute- 
ly the  original  indebtment  of  the  bankrupt  to 
them,  particularise  the  fraudulent  preferences 
he  had  given  to  other  creditors  m  contem- 
plation of  bankruptcy,  admit  that  they  were 
parties  to  the  bankrupt's  discharge,  and  had 
taken  a  dividend;  and  then  they  ask  for  the 
intervention  of  the  Circuit  Court  in  equity,  to 
set  aside  the  bankrupt's  discharge  as  to  them, 
because  it  had  jurisdiction  in  oases  of  fraud; 


and  that  it  would  adjud^,  that  the  defendattta 
shall  pay  to  them  their  original  debt,  with 
interest,  on  account  of  their  ignorance  of  the 
frauds  of  which  they  complain,  until  within 
two  years  before  they  brought  their  bill.  And 
for  the  same  cause  they  say,  that  they  had 
not  brought  their  action  at  law  upon  their 
original  cause  of  the  defendant's  indebtment. 

The  bill  of  the  complainants,  then,  is  a  suit 
to  recover  from  the  defendant  the  debt  which 
they  had  proved  in  bankruptcy.  It  has  gen- 
erally been  thought,  and  has  been  frequently 
decided  judiciously,  that  the  .5th  section  of  the 
Kankrupt  Act  was  a  bar  to  a  suit  where  a 
party  proves  his  claim  and  takes  a  dividend. 
In  England,  though  such  suits  were  attempted 
in  the  earlier  administration  of  her  bankrupt 
laws,  such  an  action  would  not  be  thought  of 
now  for  a  moment.  The  words  of  our  Statute 
are,  "and  no  creditor  or  other  person  coming 
in  and  proving  his  debt  or  other  claim,  shall  hi 
allowed  to  maintain  any  suit  at  law  or  in 
equity  therefor,  but  shall  be  deemed  thereby 
to  have  waived  all  right  of  action  and  suit 
against  such  bankrupt;  and  all  proceedings 
already  commenced,  and  all  unsatisfied  judg- 
ments already  obtained  thereon,  shall  be  deemed 
to  be  surrendered  thereby."  Uow,  then,  can  it 
be,  that  a  creditor,  coming  in  and  proving  his 
debt  and  receiving  a  dividend,  can  be 
'allowed  to  sue  the  bankrupt  for  it  [*12S 
afterwards,  either  at  law  or  in  equity,  when  it 
is  declared,  in  positive  and  unmistakable  words, 
that  if  the  creditor,  before  proving  his  debt, 
had  commenced  an  action  for  it,  or  had  ob- 
tained a  judgment  for  it,  he  shall  be  deemed  to 
have  surrendered  it,  and  to  have  waived  all 
right  of  action  and  suit,  either  in  law  or  in 
equity,  against  such  bankrupt,  for  the  debt 
which  he  has  proved t  It  cannot  be  done;  and 
the  disability  of  such  a  creditor  to  sue  the 
bankrupt  is  in  perfect  harmony  with  every 
other  part  of  the  Statute  of  the  19th  August, 
1841,  and  with  all  the  rights  of  creditors  which 
are  meant  to  be  secured  by  it. 

Moreover,  the  exclusion  of  such  a  creditor  to 
sue  the  bankrupt,  is  sustained  by  all  of  the  de- 
cisions in  the  courts  of  England  upon  the  stat- 
utes of  bankruptcy. 

Lord  Hardwicke  said,  in  Ex  parte  Groome,  1 
Atk.  110 — when  such  a  right  was  claimed  by 
a  creditor  upon  a  similar  provision  in  the  Stat- 
ute of  George  II.  chap.  30,  sec.  7  (by  no  means 
so  expressive  as  that  just  cited  from  the  Act  of 
the  lOth  August,  1841):  "I  think  that  the 
privilege  of  creditors  to  come  in,  and  of  bank- 
rupts to  be  discharged  from  debts,  is  co-exten- 
sive and  commensurate  and  very  equitable,  for 
it  would  otherwise  make  an  irregularity  among 
the  creditors;  for  a  creditor  whose  debt  was  due 
before  the  taking  out  of  the  commission  shall, 
perhaps,  have  more  than  five  shillings  in  the 
pound;  and  the  creditor  whose  debt  was  not 
due  till  a  second  distribution,  shall  come  in  and 
have  as  much  as  the  other  creditor,  and  like- 
wise have  a  remedy  open  to  him  for  the  rest 
against  the  bankrupt."  Therefore  a  creditor 
shall  not  prove  his  debt,  receive  a  dividend, 
and  proceed  afterwards  in  an  action  at  law 
against  the  bankrupt.  In  such  cases  in  Eng- 
land, the  creditor  is  pnt  to  his  election  whether 
he  will  come  in  and  prove  his  debt,  or  pursue  his 
remedy  at  law.  With  us,  he  has  the  same  priv- 
ilege.   In  Ex  parte  Goodwin,  1  Atk.  152,  Lord 
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Hardwicke  said:  "This  court  will  not  sulTer  a 
petitioning  creditor  to  arrest  a  banlcrupt,  and 
for  tliis  reason — because  a  commission  of  bank- 
ruptcy is  considered  both  as  an  action  and  an 
execution  in  the  first  instance;  and  after  the 
petitioning  creditor  had  laid  bold  of  all  the 
bankrupt's  effects,  it  would  be  a  great  absurd- 
ity for  the  same  person  to  be  permitted  to  ar- 
rest him  likewise."  In  regard  to  the  creditor 
having  made  an  election,  his  Lordship  ruled,  in 
Ex  parte  Ward,  1  Atk.  1S3,  that  a  petitioning 
creditor  determines  his  election  by  taking  out  a 
commission,  and  cannot  sue  the  bankrupt  at 
law,  though  for  a  debt  distinct  from  what  he 
proved. 

In  Ex  parte  Ward,  1  Atk.  153,  it  was  also 
ruled  that  a  petitioning  creditor's  right  of  elec- 
tion does  not  exist  after  the  bankrupt  has  re- 
ceived his  certificate;  and  when  the  creditor 
laS*]  has  'already  proceeded  at  law,  he  is  not 
at  liberty  to  come  in  and  prove  his  debt  under 
the  commission,  without  relinquishing  bis  pro- 
ceedings at  law,  unless  by  order  of  the  great 
seal,  for  the  purpose  of  giving  his  assent  or  dis- 
sent to  the  certificate.  In  Capot,  ex  parte,  1 
Atk.  219,  Lord  Hardwicke  declared,  "it  was  by 
no  means  to  be  done  that  a  creditor  was  to 
receive  a  proportionable  benefit  under  the  com- 
mission, and  still  pursue  the  bankrupt's  person 
at  law;"  and  he  would  not  permit  the  creditor, 
in  that  case,  who  had  proceeded  at  law  after 
he  had  received  two  dividends,  to  assent  to  or 
dissent  from  the  bankrupt's  certificate  until  he 
had  refunded  the  dividends  he  had  taken  under 
the  commission.  In  Lindsay's  case,  I  Atk. 
220,  he  petitioned  to  be  discharged  from  a  com- 
mitment at  the  suit  of  his  creditor  Henkle, 
who  had  proved  his  debt.  The  Lord  Chancellor 
•aid  the  creditor  must  either  waive  his  proof 
under  the  commission,  or  make  his  election  to 
proceed  under  it;  but,  notwithstanding,  if  he 
electa  to  proceed  at  law,  he  may  still  assent  or 
dissent  to  the  certificate. 

In  Dorvillier's  case,  1  Atk.  221,  his  creditor 
had  proved  a  debt  for  £800  under  the  commis- 
sion, and  being  the  majority  in  value  of  all  the 
creditors,  had  chosen  himself  assignee,  as  he 
had  the  right  to  do  under  the  statute.  He 
brought  an  action  at  law  for  the  debt  which  he 
bad  proved  against  the  bankrupt.  The  bank- 
rupt petitioned  that  his  creditor  should  make 
his  election  to  proceed  under  the  commission 
or  to  proceed  at  law.  The  Lord  Chancellor 
doubted  whether,  by  choosing  himself  assignee, 
was  not  making  an  election ;  but  upon  lue  cred- 
itor's having  elected  to  proceed  at  law,  he  dis- 
charged him  as  a  creditor  under  the  commis- 
sion, but  still  allowed  him  to  assent  or  dissent 
to  the  bankrupt's  certificate. 

In  Aylett  v.  Harford  &  Richards,  bail  of 
Lowe,  2  W.  Black.  1317,  the  creditor  had  proved 
his  debt  under  the  commission,  and  had  voted 
in  the  choice  for  assignees,  and  had  subsequent- 
ly made  an  agreement  with  the  bankrupt  that 
he  should  keep  open  his  hotel  for  business.  The 
bankrupt  absconded.  The  creditor  brought  an 
action  against  the  bail  of  the  bankrupt,  con- 
tending that,  as  I^we  had  absconded,  he  had 
forfeited  the  protection  of  his  commission,  and 
that  the  bail  was  to  follow  the  fate  of  his 
principal.  De  Grey,  Ch.  J.,  refused  u>  fix  the 
bail,  and  said,  there  are  some  instances  in 
irhich  the  Court  of  Chancery  permits  »  ered- 
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itor  to  do  certain  acts,  such  as  proving  his  debt 
and  voting  for  assignees,  without  binding  him 
to  come  under  the  commission  and  renounce 
his  legal  remedy.  But  the  plaintiff  haa  gone 
much  further,  especially  by  the  transaction  of 
the  25th  of  August.  He  has  made  his  election, 
has  acquiesced  under  the  commission,  and  he 
shall  *not,  on  a  subsequent  unforeseen  [*124 
event,  at  the  distance  of  twelve  months,  desert 
the  commission,  and  come  on  the  bail  by  sor- 
prise.  Wright,  ex  parte,  2  Ves.  Jr.  9 ;  2  Bro.  0. 
C.  114. 

These  citations,  then,  show  how  the  eompie- 
hensive  equity  of  Lord  Hardwicke,  upon  an  in- 
definite Statute  of  George  II.,  anticipated  the 
more  perfect  legislation  of  49  George  III.  eh. 
121,  sec.  14,  and  that  of  6  George  IV.  eh.  1<, 
sec.  69,  upon  the  same  subject. 

The  first  provides,  "that  after  the  29th  June, 
1809,  it  shall  not  be  lawful  for  any  creditor, 
who  has  or  shall  have  brought  any  action  or 
instituted  any  suit  against  any  bankrupt  in  re- 
spect of  any  demand  which  arose  prior  to  the 
bankruptcy,  or  which  might  have  been  proved 
as  a  debt  under  the  commission,  to  prove  a  debt 
under  such  commission  for  any  purpose  what- 
ever, or  to  have  the  claim  of  debt  entered  upon 
the  proceedings  under  such  commission,  with- 
out relinquishing  such  action,  a  suit,  and  all 
benefit  from  the  same ;  and  that  the  proving  or 
claiming  a  debt  under  a  commission  by  any 
creditor  shall  be  deemed  an  election  by  such 
creditor  to  take  the  benefit  of  such  commission 
with  respect  to  the  debt  so  proved  or  claimed 
by  him."  The  Statute  of  George  IV.  ia,  "thst 
no  creditor  who  has  brought  an  action  or  insti- 
tuted a  suit  for  a  demand  arising  prior  to  the 
bankruptcy,  or  which  might  have  been  proved, 
shall  prove  a  debt  or  enter  a  claim  for  it,  with- 
out relinquishing  such  action  or  suit,  and  all 
benefit  from  the  same,  the  proving  a  debt  or 
entering  a  claim  to  be  deemed  an  election." 
Our  Statute  is  as  comprehensive  aa  either  of 
those,  and  was  taken  from  them,  though  not 
expressed  in  the  same  words.  Indeed,  toe  three 
are  an  embodiment  of  the  decisions  of  the 
courts  which  were  made  from  Lord  Hard- 
wicke's  time  in  the  administration  of  the  Bank- 
rupt Law;  and  the  construction  of  the  English 
statutes  in  their  courts  since  has  been  in  con- 
formity with  the  earlier  decisions. 

In  Adames  v.  Bridger,  8  Bing.  314,  in  an  ac- 
tion of  debt  upon  a  bond,  in  which  a  rule  niii 
had  been  obtained  to  stay  proceedings  com- 
menced in  1831,  it  appeared  by  an  afiidavit  that 
the  defendant  had  been  a  bankrupt  in  1816, 
and  that  the  plaintiff  had  elected  to  prove  un- 
der the  commission  sued  out  at  that  time. 
Tindall,  Ch.  J.,  ruled  that  the  plaintifT,  having 
proved  under  a  cominisaion  of  bankruptcy  in 
1818,  was  estopped  to  sue  for  the  same  debts 
after  the  passing  of  6  George  IV.  ch.  16,  though 
that  repeals  49  George  III.  ch.  121,  and  makes 
proof  of  a  debt  on  election  not  to  sue.  The 
Chief  Justice  added,  the  fallacy  in  the  argument 
is  in  considering  the  election  to  prove  as  an  ia- 
complete  act.  It  was  a  complete  act  to  effect 
a  discontinuance,  and  after  such  a  lapse  of 
time  the  rule  must  be  discharged  'with  [*1I5 
costs.  In  some  of  its  features,  that  case  is  not 
unlike  that  which  we  have  been  considering. 

Joseph,  ex  parte,  18  Ves.  340,  establishes  ths 
same  principle;  also  Dickson,  ex  paite,  1  Bon^ 
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98;  ]3ostock  ease,  1  Deacon  &  Chit.,  the  same. 
A  like  interpretation  has  been  given  to  the  6th 
section  of  the  Act  of  19th  August,  1841,  by 
Chief  Justice  Taney,  in  31  Me.  192,  in  the  case 
of  Humphrey  v.  Swett,  and  by  Mr.  Justice  Har- 
dy, in  the  case  of  Buckner  &  Stanton  v.  Calcote, 
in  28  Miss.  432.  Both  are  able  constructions  of 
the  Statute  of  the  19th  August,  1841,  from  the 
Statute  itself,  and  they  command  our  entire 
assent. 

Our  conclusions  in  this  case  are,  that  the  Cir- 
cuit Courts  of  the  United  States  have  not  juris- 
diction to  annul  or  vacate  the  discharge  and 
certificate  in  bankruptcy  obtained  in  the  Dia- 
trict  Court,  upon  imputations  of  fraud  done  in 
contemplation  of  bankruptcy  by  the  bankrupt; 
or  to  give  relief,  either  at  law  or  in  equity,  in  a 
suit  brought  by  a  creditor  who  had  proved  his 
debt  under  the  commission,  who  had  assented 
to  the  bankrupt's  discharge  and  certificate,  and 
who  has  taken  a  dividend  out  of  lue  bankrupt's 
estate.  These  conclusions  relieve  the  case  of  all 
difficulty,  and  make  it  unnecessary  for  us  to 
discuss  any  of  the  other  points  wuich  were 
made  by  counsel  on  either  side  of  the  argu- 
ment. 

We  add  a  word  more.  It  was  frequently 
urged  in  the  argument,  by  the  counsel  for  the 
complainants,  that  the  demurrer  of  the  defend- 
ant was  a  confession  of  the  frauds  alleged  in 
the  bill  and  that,  therefore,  the  Circuit  Court 
had  jurisdiction  to  give  relief. 

Our  view  of  that  demurrer  is  different.  It 
is  only  a  confession  of  all  facts  well  pleaded, 
but  in  this  bill  none  were  so;  the  power  of  the 
court  to  give  relief,  and  of  the  complaints  to 
bring  a  suit,  either  at  law  or  in  equity,  for  the 
original  debt  which  they  had  proved  ia  bank- 
ruptcy, having  been  mistaken. 

The  dismission  of  the  bill  by  the  court  below, 
is  affirmed. 

Mr.  Justice  Nelson  concurs  in  the  result  of 
the  opinion  of  the  court  in  this  case. 


WILUAM  S.  HUNGERFOBD,  Appt, 

V. 

JOHN  SIGERSON. 
(See  S.  C.  20  How.  156-161.) 

Equity  will  not  aid,  if  .defense  at  law  is  neglect- 
ed— but  will  if  such  defense  is  prevented  by 
accident  or  fraud. 

Where  a  party  has  failed  to  make  a  proper  de- 
lenae  at  law,  through  negligence,  equity  will  not 
aid  him. 

If  by  accident  or  fraud  such  a  defense  hns  been 
prevented,  a  court  of  equity  may  grant  relief. 

Argued  Jan.  21,  1858.    Decided  Feb.  16,  1868. 

THE  bill  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  District 
of  Wisconsin,  by  the  appellant,  for  an  account- 
ing, and  an  injunction  to  prevent  the  collec- 
tion of  a  greater  sum  upon  a  certain  judgment 
than  should  be  found  actually  due  on  such  ac- 
counting. 

Note. — When  a  judgment  at  law  will  be  enjoined 
br  a  bill  In  equity. 

See  note  to  Davis  v.  Tlleston,  12  L.  ed.  U.  8. 
S66. 
15  li.  ed. 


The  defendant  demurred.  The  court  sus- 
tained the  demurrer,  and  entered  a  decree  dis- 
missing the  bill.  From  this  decree  the  com- 
plainant appealed  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  Jos.  H.  Bradley  and  A.  H.  Lawrence^ 
for  appellant: 

The  bill  is  very  inartificially  drawn.  On  its 
face  it  is  a  bill  for  an  account  of  numerous 
transactions  between  the  parties,  spread  over  a 
considerable  time,  in  which,  according  to  the 
statement  of  the  bill,  the  defendant  admitted 
the  general  balance  in  his  favor  did  not  exceed 
$5,000,  while  the  complainant  avers,  and  hia 
averment  is  to  be  taken  as  true,  it  did  not  ex- 
ceed $4,276. 

It  further  appears  that  complainant,  trusting 
to  the  fiduciary  relation  which  had  so  long  sub- 
sisted between  himself  and  defendant,  lent  him 
his  note  for  $10,000  on  certain  express  and  im- 
plicit confidences,  that  he  would  neither  part 
with  it  nor  press  him  for  payment;  that  the 
complainant,  in  violation  of  this  contract  and 
trust,  sued  him  at  law  and  recovered  judgment 
for  the  full  amount. 

Although  the  facts  are  not  distinctly  averred, 
it  also  appears  that  the  circumstances  under 
which  the  note  in  controversy  was  given  were 
known  to  the  parties  only,  and  therefore  the 
complainant  could  have  no  defense  at  law. 

There  are,  then,  three  grounds  on  which  the 
jurisdiction  of  this  court  is  to  be  sustained. 

First.  Complicated  accounts  betwdbn  the 
parties. 

Second.  The  breach  of  the  trust  with  which 
the  said  note  was  clothed. 

Third.  The  want  of  remedy  in  the  common 
law  oourt. 

If  a  bill  shows  a  state  of  facts  well  pleaded, 
which  would  entitle  the  complainant  either  to 
a  discovery  or  relief,  the  demurrer  must  be 
overruled. 

Livingston  v.  Story,  9  Pet.  668. 

And  they  are  well  pleaded,  if  they  are  mate- 
rial and  stated  in  terms  which  may  be  deemed 
reasonably  certain  in  their  import. 

Sto.  Eq.  PI.  sec.  452,  note  1. 

There  had  been  no  settlement  of  accounts  be- 
tween the  parties,  and  the  balance  owed  was 
uncertain;  this  note  was  for  twice  as  much  as 
was  claimed  by  the  defendant,  and  the  com- 
plainant was  not  to  be  sued  upon  it.  Yet  he 
sued  and  recovered  judgment  for  the  whole 
amount.    Equity  has  jurisdiction  to  relieve.  , 

Gainsborough  v.  Gifford,  2  P.  Wms.  424.  i 

The  defendant  thus  gained  an  undue  advan-  ' 
tage.     It  is  against  conscience  that  he  should 
use  that  advantage  thus  improperly  gained,  and 
that  gives  jurisdiction  to  restrain  the  proceed- 
ings at  law. 

Eden  on  Inj.  ch.  2,  p.  3. 

He  could  not  have  availed  himself  of  the  de- 
fenses, because  the  court  of  law  could  neither 
give  adequate  relief  by  account  nor  compel  a 
discovery  of  the  facts  of  that  mutual  under- 
standing, under  which  the  note  was  given,  as 
these  facts  were  from  their  nature  private,  and 
therefore  known  only  to  the  parties. 

Bateman  v.  Willoe,  1  Sch.  &.  Lef.  204;  Marine 
Ins.  Co.  V.  Hodgson,  7  Cranch,  332. 

Messrs.  C.  Gushing  and  S.  H.  Gillet,  for  ap- 
pellees 
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I.  A  court  of  equity  has  no  jurisdiction 
wliere  the  party  has  bad  a  full  remedy  at  law. 

Except  under  some  special  statute,  no  court 
of  equity  can  entertain  jurisdiction  without  the 
complainant  averring  that  he  has  no  remedy  at 
law.  In  this  case  the  bill  was  filed  in  the  Dis- 
trict Court  of  the  United  States,  under  the 
powers  conferred  by  the  Judiciary  Act.  The 
16th  section  of  this  Act  provides,  "that  suits 
in  equity  shall  not  be  sustained  in  either  of  the 
courts  of  the  United  States,  in  cases  where 
plain,  adequate  and  complete  remedy  may  be 
had  at  law." 

See  Gordon  v.  Hobart,  2  Sumn.  401;  Baker  ▼. 
Biddle,  1  Baldw.  40S. 

The  omission  of  the  party  to  avail  himself 
of  his  defense  at  law,  cannot  confer  jurisdic- 
tion. 

Second.  Where  a  party  failed  to  defend  a 
suit  at  law,  equity  will  not  relieve,  except 
when  the  defense  was  not  available  at  law,  or 
where  he  was  prevented  by  fraud,  accident  or 
wrongful  act  of  the  other  party,  without  any 
negligence  or  fault  on  his  part. 

This  proposition  is  in  the  very  words  of  the 
Court  of  Appeals  of  New  York,  in  Vilas  t. 
Jones,  1  N.  V.  274,  281,  282. 

It  is  supported  by  a  long  current  of  deci- 
sions. 

More  V.  Bagley,  1  Breese,  80;  Cowan  v.  Price, 
1  Bibb,  173;  Williams  v.  Lee,  3  Atk.  224;  Win- 
throp's  case,  3  Desaus.  310,  p.  324;  Bateman 
T.  Willpe,  1  Sch.  &  L.  201,  204;  Lansing  v.  Ed- 
dy, 1  Johns.  Ch.  40;  Simpson  v.  Hart,  1  Johns. 
Cb.  98;  Barker  v.  Elkins,  1  Johns.  Ch.  466; 
Wood  V.  Wood,  5  Paige,  608;  Post  v.  Boardman, 
10  Paige,  580;  Perrine  v.  Striker,  7  Paige,  608; 
Thompson  v.  Berry,  3  Johns.  Ch.  396;  S.  C. 
17  Johns.  43G;  Penny  v.  Martin,  4  Johns.  Ch. 
666;  McVickar  v.  Wolcott,  4  Johns.  610;  Green 
T.  Dodge,  6  Ham.  Ohio,  80;  Bartholomew  v. 
Yaw,  9  Paige,  166;  Mintum  v.  The  Farmers' 
Loan  and  Trust  Co.  3  N.  Y.  498. 

These  cases  abundantly  settle  the  point  above 
laid  down.  If  the  note  in  question  was  given 
for  110,000,  when  only  four  or  five  thousand 
were  really  due,  it  cannot  be  questioned  that 
there  was  a  good  defense  at  law  to  so  much  as 
was  not  equitably  due. 

1.  If  there  was  a  defense,  it  was  a  legal  one, 
and  would  have  been  available  at  law ;  and  this 
b  not  denied  in  the  bill. 

2.  The  bill  does  not  aver  that  complainant 
was  unable  to  prove  his  defense  in  the  ac- 
tion of  law.  But  if  he  could  not  prove  it  with- 
out a  discovery,  he  was  bound  to  file  a  bill  for 
such  discovery,  so  as  to  use  the  answer  upon 
the  trial. 

3.  There  is  no  allegation  in  the  bill  that  a 
misrepresentation  was  made,  or  fraud  prac- 
ticed upon  complainant  by  Sigerson,  which  pre- 
vented his  making  his  defense. 

4.  No  excuse  whatever  is  offered  for  not  mak- 
ing his  defense  in  the  suit  at  law,  except  that 
his  counsel  told  him  that  he  had  no  defense  to 
the  note.  He  does  not  state  that  this  advice 
was  given  pending  the  suit  at  law,  and  the  ex- 
pression used  clearly  indicates  that  it  was  not. 
fiut  however  that  may  be,  it  is  clear  that  his 
defrnse  was  a  legal  one  and  available  at  law  if 
it  existed.  A  court  of  equity  cannot  relieve 
him. 
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Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Distriot  Court  tor 
the  District  of  Wisconsin. 

In  his  bill,  the  complainant  states  that  prior 
to  the  lit  of  December,  1861,  he  had  numerous 
business  transactions  with  the  defendant,  who 
had  made  advances  of  money  to  him  on  divert 
occasions,  and  payments  had  been  made  to  him 
by  the  complainant.  In  a  conversation  in  re- 
lation to  their  accounts,  the  defendant  admitted 
the  complainant  was  indebted  to  him  only  in 
about  the  sum  of  $4,200;  and  on  that  day  the 
defendant  proposed  to  the  complainant  that  he 
should  execute  to  the  defendant  a  promissory 
note  for  the  sum  of  $10,000,  payable  one  day 
after  date,  which  we  wished  to  use  as  a  eol- 
lateral  security  on  which  to  raise  money;  and 
he  agreed  not  to  sell  or  dispose  of  the  same,  or 
urge  the  complainant  for  the  payment  of  the 
note,  but  would  indulge  him  until  he  eoold 
make  collections.  And  having  unlimited  con- 
fidence in  the  defendant,  and  feeling  under 
many  obligations  to  him  for  his  various  acts  of 
kindness,  the  complainant  made  and  delivered 
to  the  defendant  on  the  1st  of  'Decern-  [*161 
ber,  1861,  a  note  of  hand  for  $10,000,  payable 
one  day  after  date,  to  the  order  of  John  Siger- 
son,-for  value  received,  without  defalcation  or 
discount,  negotiable  and  payable  at  the  Bank  of 
the  State  of  Missouri.  And  the  complainant 
avers  that  the  note  was  given  under  the  dr- 
cumatanoes  and  for  the  consideration  stated, 
and  on  no  other  or  different  account;  that  since 
the  date  first  above  stated,  be  and  the  defend- 
ant have  had  no  dealings  whatever. 

And  the  complainant  alleges  that  on  the  10th 
of  August,  18S2,  the  defendant  caused  a  nit 
to  be  Drought  against  him  on  the  above  note, 
and  on  the  11th  of  January,  1854,  a  judgmeat 
was  recovered  for  $11,258.33  and  costs.  And 
the  complainant  says  the  judgment  is  unjost, 
in  so  far  as  it  exceeds  in  amount  the  sum  of 
$4,275  and  interest. 

And  the  complainant  prays  the  defendant 
may  be  enjoined  from  collecting  such  part  of 
the  judgment  as  exceeds  the  sum  he  owes  to 
the  defendant,  and  this  sum  he  offers  to  pay. 
Numerous  interrogatories  to  the  defendant  are 
stated  in  the  bill,  designed  to  show  the  money 
transactions  between  them,  and  the  amount 
due  by  the  complainant  to  the  defendant. 

A  demurrer  was  filed  to  the  bill,  which,  oi 
argument,  was  sustained,  and  the  bill  dismissed 
at  the  costs  of  the  complainant,  on  which  as 
appeal  was  allowed. 

The  subject  matter  of  this  controversy  arisei 
out  of  mutual  dealings  between  the  parties,  and 
the  consideration  on  which  the  note  stated  ia 
the  pleadings  was  given.  There  is  no  allega- 
tion in  the  bill  that  adequate  relief  could  not 
be  had  at  law.  There  is  no  charge  of  f  rand,  or 
that  the  note  had  been  assigned  contrary  to  the 
agreement;  nor  that,  by  the  contrivance  or  nn- 
fairness  of  the  defendant,  a  remedy  was  not 
had  at  law;  nor  is  there  anything  in  the' hiS 
from  which  the  court  can  infer  a  discovery  ii 
necessary  to  reach  the  justice  of  the  case. 

Where  a  party  has  failed  to  make  a  proper 
defense  at  law  through  negligence,  equity  will 
not  aid  him.  If  by  accident  or  fraud  sneh  • 
defense  has  been  prevented,  a  eoort  of  eqaitj 
may  grant  relief. 
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When  the  decree  below  was  pronounced  on 
the  demurrer,  the  complnhiant,  by  a)>]ilieation 
to  the  court,  nii^ht  have  Mkcd  leave  to  ani<-n<l 
hia  bill,  which  the  court,  as  a  matter  of  course, 
would  have  allowed.  Hut  he  prayed  an  ap- 
peftl  to  this  court,  resting  his  whole  case  on  the 
pill.  And  ai  it  contains  no  averments  author- 
izinK  relief  in  equity,  none  can  be  given. 

The  decree  of  the  District  Court  is'affirmed. 


!•»*]  'WM.  B.  GRANT  et  al.  Libts.  and 
Appts., 

V. 

CORNELIUS  1H)ILL0N  et  aL 

(See  S.  C.  20  How.  162-160.) 

Admiralty  jurisdiction  limited  to  maritime  con- 
tracts— none  of  matters  of  account. 

The  Jortsdictlon  of  Courts  of  Admiralty  Is  llmltrd 
to  matters  of  contract  to  those,  and  to  those  only, 
wblch  are  maritime. 

Such  court  has  no  Jurisdiction  ot  a  libel  to  re- 
cover balance  due  Tor  frelulit,  wliere  there  Is  a 
complicated  account  to  adjust  between  members 
of  a  company  who  were  the  shippers,  and  the 
master  was  part  owner  of  the  ship,  and  one  of  the 
shippers  of  the  freight,  and  Interested  as  master, 
consignee  and  agent. 

Argued  Jan.  20,  1858.    Decided  Feb.  16,  1868. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  libel  in  this  case  was  filed  in  the  District 
Court  of  the  United  States  for  the  Southern 
District  of  New  York,  by  the  appellants,  to  re- 
cover a  balance  alleged  to  be  due  upon  a  con- 
tract of  affreightment.  The  District  Court 
entered  a  decree  dismissing  the  libel,  with  costs. 
The  Circuit  Court  having  affirmed  this  decree, 
the  libelants  brought  the  case  here  on  appeal. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  C.  B.  Goodrich,  for  appellants: 

I.  The  contract  which  is  set  forth  in  the 
bill  of  lading,  and  the  services  performed  un- 
der it,  appertain  to  the  admiralty  and  maritime 
jurisdiction,  and  the  libelants  are  entitled, 
prima  facie,  to  its  assistance. 

n.  The  libelants,  as  owners  of  the  ship, 
have  not  made  any  agreement  with  the  own- 
ers of  the  cargo,  by  wliich  the  rights  or  reme- 
dies of  the  libelants,  derived  from  the  contract 
as  set  forth  in  the  bill  of  lading,  have  been  di- 
minished. 

III.  The  agreement  which  Flitnor  made  with 
the  respondents,  does  not  purport  to  bind  the 
owners  of  the  ship;  Flitner,  as  master,  or  as 
part  owner,  had  no  implied  authority  to  bind 
the  ship  or  its  owners  to  such  an  agreement, 
and  no  express  auCiority  to  that  effect  is 
shown. 

rV.  Assume  that  some  portion  of  the  freight 
money  would  be  due  to  Flitner,  upon  a  state- 
ment of  account  between  the  owners  of  the 
ship;  and  that  Flitner,  by  agreement  with  the 
respondents  (to  which  the  ship  and  its  owners 
were  no  party),  is  bound  to  contribute  to  the 
payment  of  the  freight  money,  and  thereupon, 
to  the  extent  of  such  contributory  share,  the 


Nora. — Admiralty    Jarlsdictton   ot   contracts^^ 
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respondents  have  an  eijuity  agninst  Flitner  to 
retain  his  share  of  the  freiglit  money;  such 
equity  does  not  chiuige  the  clinraeter  of  the 
cuntnict  set  forth  in  the  hill  <>f  lading,  or  the 
rights  of  the  lilM-lants  tinder  it,  or  take  nway 
the  adniirnlty  and  maritime  jurisdiction  which 
iittacheil  us  an  incident  to  llic  contract,  if  I 
may  so  say,  the  moment  it  was  entered  into 
and  continued  when  the  libel  wns  flled. 

(a)  The  contract  into  which  the  owners  of 
the  ship  entered,  is  entirely  within  the  ad- 
miralty and  maritime  jurisdiction.  If  they  had 
made  a  contract  principally  aj)pert.tining  in  its 
subject  matter  to  some  other  jurisdietion,  and 
only  incidentally  embracing  mottcrs  of  a  mari- 
time character,  they  might  have  been  obliged 
to  resort  to  a  court  of  common  law  or  to  a 
court  of  equity;  but  not  having  entered  into 
any  such  contract,  they  are  not  excluded  from 
the  admiralty  by  any  equities  which  the  re- 
spondents may  have  against  Flitner,  by  reason 
of  a  contract  which  neither  the  ship  nor  its 
owners  are  in  privity,  and  which  has  no  connec- 
tion with  the  contract  evidenced  by  the  bill  of 
lading. 

The  Pacific,  1  Blatcbf.  609;  LeCaux  ▼.  Eden, 
Doug.  006. 

V.  There  is  no  averment  in  the  answer  of  the 
respondents,  that  Flitner  has  not  eontribnted 
to  them  all  which  he  is  boiind  to  contribute;  it 
contains  no  averment  that  any  sum,  upon  a 
statement  of  an  account  between  the  owners 
of  the  ship,  would  be  due  to  Flitner  from  the 
other  part  owners.  There  is  no  foundation  for 
any  subsisting  equity  in  favor  of  the  respond- 
ents. 

VI.  Flitner,  as  master,  in  making  the  eon- 
tract  set  forth  in  the  bill  of  lading,  undertook 
to  bind  the  owners  of  the  ship,  including  himself 
as  the  party  on  the  one  side  contracting  to  and 
with  the  owners  of  the  c.trgo,  excluding  him- 
self as  the  contracting  party  on  the  others. 

(b)  The  libelants  have  a  right  to  say  that  the 
respondents  meant  to  bind  themselves  in  the 
manner  suggested. 

Browne  on  Actions  at  Law,  \Z3,  134;  Rob- 
son  T.  Drummond,  2  B.  &  Ad.  303;  Sims  ▼. 
Bond,  6  B.  &  Ad.  389. 

(c)  The  respondents,  having  received  the  con- 
sideration and  benefit  of  the  contract  set 
forth  in  the  hill  of  lading,  which  they  entered 
into  with  Flitner,  the  agent  of  the' libelants 
cannot  in  any  manner,  or  for  any  purpose,  act 
up  a  private  agreement  made  by  themselves 
with  Flitner,  so  as  to  defeat  or  impair  the 
rights  or  remedies  of  the  libelants  under  their 
bill  of  lading. 

Catts  v.  Phalen.  2  How.  381;  Brailford  T. 
VVilliams,  4  How.  58S;  Van  Rensselear  v.  Kear- 
nev,  11  How.  .■^26:  Curran  v.  Arkansas,  15  How. 
309;  Phil.  Wil.  &  Bal.  R.  R.  v.  Howard,  IS 
How.  .320:  Carver  v.  Jackson,  4  Pet.  83-87; 
Com'th  V.  Heirs  of  Andre,  3  Pick.  224;  The  Re- 
pulse, 2  W.  Rob.  309;  Pitt  ▼.  Chappelow,  8  M. 
&  W.  615;  The  Frederick,  1  Dod.  Ad.  266;  Ba- 
con V.  Robertson,  18  How.  480. 

(d)  The  libelants  could  not  have  been  com- 
pelled to  make  delivery  of  the  cargo  without 
payment  of  freight;  and  upon  refusal  ny  the 
repprindents  to  pay,  might  have  had  a  sale  un- 
der the  admiralty;  the  respondents,  vpon  an  of- 
fer to  pay  freight  and  the  refusal  of  the  libel- 
ants to  deliver  the  cargo,  might  have  procei-deil 
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against  the  libelants  in  the  admiralty,  and  the 
libelants  could  not  have  resisted  by  pleading 
the  private  agreement  of  Flitner  with  respond- 
ents. 

Vn.  The  non-joinder  of  Flitner  as  party 
respondent,  cannot  avail  aa  ground  of  excep- 
tion or  defense. 

(a)  It  should  have  been  set  up  by  way  of  ex- 
ceptive allegation  and  not  in  answer. 

Reed  v.  Hussey,  Blatchf.  &  H.  625;  2  Conkl. 
Adm.  683,  4,  5;  Pratt  v.  Thomas,  1  Ware,  427; 
Certain  Logs  of  Mahogany,  2  Sumn.  689;  Shep- 
pard  V.  Graves,  14  How.  509;  Conard  v.  The 
Atlantic  Ins.  Co.  1  Pet.  386,  450;  De  Wolf  v. 
Rabaud,  1  Pet.  476,  498;  Sims  v.  Hundley,  6 
How.  1;  Smith  v.  Kernochen,  7  How.  198; 
Evans  v.  Gee,  11  Pet.  80. 

(b)  If  it  may  be  set  up  in  the  answer,  it 
must  be  regarded  as  an  exceptive  allegation; 
and  as  such  it  is  insufficient,  because  it  does 
not  show  who  are  the  owners  or  members  of  the 
Constellation  Lumber  Company,  or  that  they 
kre  unknown  and  cannot  be  described. 

(c)  Flitner,  as  roaster  and  part  owner  of  the 
ship,  is  a  proper  party  libelant;  the  respondents 
are  estopped  by  their  contract  with  him  as  the 
agent  of  the  libelants,  to  set  up  an  adverse  pri- 
vate interest  created  by  themselves. 

Additional  cases  relied  upon  by  the  libelants ; 
Waring  V.  Clarke,  6 'How.  441,  Parsons  v.  Bed- 
ford, 3  Pet.  447;  The  Catharine,  6  Notes  of  Cas. 
Supp.  43,  49;  Menetone  v.  Gibbons,  3  D.  &  E. 
267;  The  Repulse,  5  Notes  of  Cas.  348,  350, 
361;  Abb.  Ship.  7th  Lon.  ed.  105,  sec.  4;  The 
Lady  Campbell,  2  Hagg.  14,  note;  Willard  v. 
Dorr,  3  Mas.  161,  171;  The  England,  5  Notes 
Cas.  173,  174;  Coll.  on  Part.  4  Am.  ed.  sec  719; 
Greenleaf  v.  Queen,  1  Pet.  149. 

Messrs.  Chas.  Donohue  and  Owen  ft  Vose,  for 
appellees: 

1.  Flitner  was  a  proper  party  respondent  in 
the  court  below,  and  until  he  is  made  a  party, 
no  further  proceedings  should  have  been  had 
in  the  court  below;  and  this  was  no  ground  for 
exception.  The  only  ground  for  exception  to 
the  libel  for  the  cause,  is  in  Admiralty  Rule 
XXXVI.  of  the  Supreme  Court.  The  persons 
composing  the  so-called  Constellation  Lumber 
Company  (of  which  he  was  one),  being  part- 
ners, are  all  liable  in  solido,  and  the  objection 
being  taken  by  answer,  they  cannot  proceed 
until  he  is  made  a  party  defendant. 

2.  As  all  the  owners  owning  from  a  sixty- 
fourth  to  a  half,  cannot  act  at  once,  one  owner 
must. 

See  Story  on  Partnership,  sec.  418. 

And  his  contracts  arc  the  contracts  of  all  in 
the  employment  of  the  vessel  (Story  on  Agen- 
cy, Part.  sec.  419),  or  her  repairs.  Flitner  was 
not  only  master,  but  part  owner,  acting  for  all. 

8.  Supposing  Flitner  to  have  only  beien  mas- 
ter, the  facts  show  a  ratification  of  his  act  and 
full  authority. 

4.  The  libelants,  including  Flitner,  were  all 
partners  in  the  sailing  of  the  vessel. 

Abb.  Ship.  p.  Ill;  Sto.  Part,  sec  441,  444, 
408. 

And  notice  to  one  is  notice  to  all. 

See  Story  Partnership,  sees.   107,  108. 

They  were  therefore  chargeable  with  notice 
of  this  contract  when  it  was  made,  nnd  have 
never  disapproved  of  it,  if  they  had  the  right. 
«7J 


They  had  notice  from  22d  of  Sept.  to  12th  Nor. 
before  the  ship  sailed,  with  one  partner  acting, 
and  did  not  attempt  to  disaffirm. 

5.  The  libelant,.  Flitner,  is  liable  individu- 
ally for  the  whole  debt  claimed  to  be  due  from 
the  respondents  to  the  libelants.Tas  one  of  the 
partners  of  the  Constellation  Lumber  Company, 
and  he  could  be  compelled  to  pay  and  be  Mt 
to  his  action  for  a  settlement  with  his  copart- 
ners. A  payment  to  him,  as  one  of  the  own- 
ers, of  the  whole  debt,  would  discharge  the  in- 
debtedness of  the  Company  to  the  owners  of 
the  ship,  and  leave  them  to  their  account  for  a 
settlement  against  him  in  equity. 

Sto.  Part.  sec.  419. 

6.  If  Flitner  is  in  fact  the  creditor  of  his  co- 
owners  exclusive  of  this  claim,  then,  in  law 
such  debt  due  from  them  to  him  operates  to  ex- 
tinguish the  debt  to  the  whole  jointly.  It  no- 
where appears  that  Flitner  is  in  fact  their  debt- 
or, and  most  likely  he  is  their  creditor.  And 
he  now  seeks  in  this  way  to  collect  out  of  hii 
partnership  money,  not  of  right  payable  to  him 
or  them. 

See  Abb.  Ship.  130-131,  sec  6;  see  aa  to  siwli 
rights,  Sto.  Part.  sec.  406. 

7.  The  whole  of  the  facts  of  this  case  show 
it  to  be  one  of  purely  equitable  cognizance. 

The  opinion  of  His  Honor,  Judge  Nelson,  on 
the  ground  on  which  he  affirmed  the  decree  be- 
low, is  full  and  to  the  point,  and  presents  na- 
answerable  reasons  for  sustaining  the  decree. 

8.  But  suppose,  as  has  been  and  is  contend- 
ed by  the  libelants;  that  the  bill  of  lading  it 
entirely  independent  and  distinct  from  the  orig- 
inal contract  and  has  no  necessary  connection 
with  it,  then  this  cause  assumes  a  phase  wUd 
would  prevent  a  recovery  in  any  form  of  aetiH 
or  in  any  forum. 


Mr.  Justice  McLean  delivered  the  opinion  of 

the  court: 

This  is  an  appeal  in  admiralty  from  the  Cb- 
cuit  Court  for  the  Southern  District  of  New 
York. 

The  libelants.  Grant  and  others,  are  the  sola 
owners  of  the  ship  Constellation,  and  the; 
bring  an  action  of  anreightment,  civil  and  mar- 
itime, against  the  respondents,  and  allege  that 
William  L.  Flitner  was  master  of  the  ship;  tbtt 
the  respondents  were  copartners,  rmaet  Us 
name  of  the  "Constellation  Lumber  Compaay;'' 
and  that,  on  or  about  the  12th  November,  18tf, 
they  agreed  to  ship  on  board  the  ConstellaticB, 
then  lying  in  the  port  of  New  York,  230,tS5 
feet  of  lumber  and  29,700  cypress  shingles,  to 
be  delivered  in  the  port  of  Valpariso,  Sand- 
wich Islands,  or  San  Francisco,  unto  ths  above- 
named  Flitner,  or  his  assigns,  he  paying  tk 
freight  upon  the  same.  The  ship  proceeded  oa 
her  voyage,  and  delivered  the  lum1>er  and  sUa- 
gles  unto  the  said  William  L.  Flitner,  at  8m 

Francisco,  on  or  about  the  ——day  of  , 

in  the  year  1850.  That  there  was  due  for  ttt 
freight  of  the  lumber,  with  primaga,  the  am 
of  $13,944.02,  of  which  sum  Flitner  paid  tU,- 
494.93,  which  were  the  net  proceeds  of  the  ha- 
ber,  leaving  a  balance  of  $2,449.09  doe  and  n- 
paid;  and  it  is  averred  tiiat  Flitner,  tMtiacM 
consignee,  and  in  making  sale  of  the  laanr, 
was  the  agent  of  the  respondents.  Mid  a  deem 
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for  the  payment  of  this  balaaee  by  the  respond- 
ents is  prayed. 

The  respondents  deny  that  they  compose  the 
Company,  and  that  Flitner  acted  as  their  af^nt, 
ete.;  and  they  say  that  the  lumber  was  shipped 
OB  account  of  the  said  vessel  and  of  said  Com- 
pany, the  said  vessel  being  interested  in  said 
Company,  and  that  the  transaction  was  a  part- 
nership one,  and  not  a  subject  of  jurisdiction 
in  this  court;  that  Flitner,  named  as  a  li- 
belant, was  and  is  interested,  and  one  of  the 
parties  in  the  "Constellation  Lumber  Com- 
pany," and  is  a  proper  party  respondent  herein; 
that  the  subject  matter  of  the  suit  is  not  with- 
in the  admiralty  or  maritime  jurisdiction  of 
this  court,  and  of  which  it  has  no  cognizance. 

It  was  agreed  that  ten  persons  nai^d — about 
the  22d  of  September,  1849— of  whom  William 
L.  Flitner  was  one,  constituted  the  Lumber 
Company,  each  individual  taking  one  share, 
not  to  exceed  in  value  $500,  with  the  exception 
of  Flitner,  who  took  two  shares,  and  Hicks 
168*]  and  Bailey  also  *took  two.  That  Flit- 
ner was  the  agent  of  the  Company  and  the  con- 
signee, a  commission  of  five  per  cent,  to  be  paid 
to  him;  that  the  ship  Constellation  belonged  to 
the  libelants,  and  that  Flitner  was  master  and 
part  owner;  that  the  Lumber  Company  pur- 
chased the  cargo,  and  it  was  shipped  the  12th 
Kovember,  1849,  and  a  bill  of  lading  was  signed 
by  Flitner. 

The  proof  shows  that  the  lumber  was  sold  at 
San  Francisco  for  the  prices  stated,  and  that 
the  proceeds  of  the  sale,  after  deducting  com- 
missions, fell  short  of  paying  the  freight,  the 
•um  named. 

The  principal  question  is,  whether  the  case 
made  is  within  the  admiralty  jurisdiction.  That 
it  wotild  not  be  within  the  admiralty  jurisdic- 
tion in  England  is  clear.  In  general,  contracts 
upon  land,  though  to  be  executed  on  the  sea, 
and  contracts  at  sea,  if  to  he  executed  on  the 
hind,  are  not  cognizjible  by  the  English  admi- 
ralty. There  are  some  exceptions  to  this  rule 
in  that  country;  but  none,  it  is  believed,  which 
affect  the  question  now  before  us.  There  are 
conflicting  decisions  as  to  the  admiralty  juris- 
diction in  England,  and  also  in  this  country. 
It  may  be  difficult,  if  not  impracticable,  to  state 
with  precision  the  line  of  this  jurisdiction,  but 
we  may  approximate  it  by  consulting  the  de- 
cbions  of  our  own  courts. 

In  the  ease  of  Willard  v.  Dorr,  8  Mas.  91, 
it  was  held,  "no  suit  for  services  performed  by 
the  master,  as  a  factor,  or  in  any  other  char- 
acter than  that  of  master,  is  cognizable  in  the 
admiralty."  And  again,  in  Flummer  v.  Webb, 
4  Mas.  380,  it  was  said,  "a  contract  of  a  spe- 
cial nature  is  not  cognizable  in  the  admiralty 
merely  because  the  consideration  of  the  con- 
tract is  maritime.  The  whole  contract  must 
in  its  essence,  be  maritime,  or  for  compensation 
for  maritime  service."  In  11  Peters,  176,  The 
Steamboat  Orleans  v.  Phcebus,  it  was  said  the 
admiralty  has  no  jurisdiction  in  matters  of  ac- 
count between  part  owners.  And  further, 
"^a  jurisdiction  of  courts  of  admiralty,  in 
eaae  of  part  owners,  having  unequal  interests 
wmI  shares,  is  not,  and  never  has  been,  applied 
to  direct  a  sale  upon  any  dispute  between  them 
aa  to  the  trade  and  navigation  of  the  ship 
engaged    ia    maritime    voyages,    properly    so 
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The  jurisdiction  of  court*  of  admiralty  it 
limited  in  matters  of  contract,  to  those,  and 
to  those  only,  which  arc  maritime.    lb. 

An  agreement  by  the  master  of  a  vessel  to 
pay  wages,  may  be  sued  upon  in  the  admiralty; 
but  a  stipulation  in  the  same  contract  to  pay 
a  sum  of  money  in  ease  the  voyage  should  bo 
altered  or  discontinued,  can  be  enforced  only 
at  common  law.  L.  Arina  v.  Iilanwaring,  Bee, 
199.  The  admiralty  jurisdiction  of  the  District 
Courts  of  the  United  States,  being  exclusive, 
'cannot  be  extended  to  cases  of  law  or  [*ie9 
equity,  cognizable  by  the  Circuit  and  State 
courts,  under  the  Ilth  section  of  the  Judiciary 
Act.    1  Baldwin,  644. 

A  contract  between  two  persons,  one  of  whom 
had  chartered  a  vessel,  whereby  he  was  to  aet 
as  master,  and  the  other  as  mate  of  the  vessel, 
and  the  two  were  to  share  equally  in  the  profits 
of  the  contemplated  voyages,  was  held  not  to 
be  within  the  admiralty  jurisdiction.  The  Cru- 
sader, 1  Ware,  437.  A  distribution  cannot  be 
claimed  in  the  admiralty,  except  by  those  who 
have  a  lien.     1  Pet.  Adm.  223. 

The  Lumber  Company  was  formed  to  en- 
gage in  an  enterprise  of  shipping  lumber  to  San 
Francisco.  Twelve  shares  were  taken  by  the 
Company,  consisting  of  ten  persons,  each  hav- 
ing one  share  of  the  value  of  $600,  and  two  of 
them  had  two  shares  each,  one  of  them  being 
the  master  of  the  vessel.  He  was  also  a  part 
owner  of  the  vessel,  the  consignee  of  the  cargo, 
and  had  a  right  of  primage.  As  part  owner  of 
the  vessel,  he  was  entitled  to  his  share  of 
freight;  and  as  being  a  member  of  the  Lum- 
ber Company,  having  two  shares  in  it,  he  waa 
proportionately  liable  for  the  freight.  In  hi* 
capacity  as  master  he  was  entitled  to  primage, 
and  as  consignee  he  was  also  entitled  to  com- 
pensation. Now,  this  individual,  in  interest,  i* 
both  plaintiff  and  respondent,  and  has  claim* 
in  his  capacities  of  master,  consignee  and  agent. 
The  proceeds  of  the  sale  of  the  cargo,  after 
paying  commissions,  left  a  balance  due  for 
freight  of  $2,449.09. 

Here  is  a  complicated  account  to  adjust,  ap- 
portioning the  loss  between  the  members  of  the 
Lumber  Company,  exacting  from  them  what 
may  be  necessary,  not  only  to  pay  the  balance 
or  freight  due,  but  whatever  may  be  required 
to  discharge  what  may  be  due  to  the  master 
as  part  owner  of  the  ship,  as  master,  consig- 
nee or  agent,  at  the  same  time  holding  him  li- 
able, as  having  two  shares  in  the  Lumber  Com- 
pany. And  m  an  enterprise  in  which  the 
whole  of  the  capital  has  been  sunk,  leaving 
a  large  sum  due  for  freight,  it  would  seem  that 
some  inquiry  might  reasonably  be  made  into 
the  conduct  of  the  master  in  the  various  ca- 
pacities in  which  he  acted.  And  it  is  probable 
that,  to  settle  the  controversy,  a  procedure 
against  the  members  of  the  Lumber  Company 
may  become  necessary,  to  compel  them  to  con- 
tribute respectively  and  equally  what  may  be 
necessary  to  meet  the  exigency.  It  is  clear  that 
the  exercise  of  the  powers  indicated  do  not  be- 
long to  a  court  of  admiralty,  but  are  appropri- 
ate to  a  court  of  chancery. 

The  decree  of  th*  Circuit  Court  is  affirmed, 
with  costs. 
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170»]  •JOHN  E.  HVDE  and  Jo«.  H.  Ogleaby.  a 
Commercial  Firm  truUing  under  the  Name 
and  Style  of  Hyde  &.  Oglesky,  PIITs.  in  £r., 

V. 

HENRY  L.  STONE. 

(See  S.  C.  20  How.  170-176.) 

Jurisdiction  of  U.  S.  courts  cannot  be  impaired 
by  state  law  or  practice — admissions  of  in- 
dorser,  evidence  to  cliarge  him — effect  of  such 
evidence  is  question  for  jury. 

The  Jarlsdletlon  of  the  courts  of  the  United 
States  over  controversies  between  citteeos  of  dif- 
ferent States  cannot  be  Impaired  by  the  laws  of 
the  States,  which  prescribe  the  modes  of  redress  In 
their  courts,  or  which  regulate  the  distribution  of 
their  Judicial  power. 

The  decision  of  the  Sth  District  Court  of  New 
Orleans,  transferring  the  suit,  commenced  by  tbe 
plaintiff  on  his  bill  against  the  defendanto,  In  that 
court,  and  directing  It  to  be  cumulated  with  the 
proceedings  In  bankruptcy  which  were  pending  In 
another  court  of  the  State,  did  not  disable  tbe 
plaintiff  from  commencing  a  suit  in  the  Circuit 
Court,  nor  can  It  form  a  proper  declinatory  excep- 
tion to  Its  jurisdiction. 

A  plaintiff  msy  prove,  by  admissions  of  a  defend- 
ant, that  all  the  steps  necessary  to  charge  him  as 
an  Indorser  or  drawer  of  a  bill  of  exchange  have 
been  taken.  Proof  of  an  acknowledgement  of  bis 
liability  to  pay  tbe  bill.  Is  competent  evidence  to 
go  to  a  jury  as  evidence  of  notice  of  dishonor. 

The  effect  of  such  evidence  In  the  particular  case 
must  be  determined  by  the  Jury,  and  their  decision 
cannot  be  reviewed  by  an  appellste  court. 

Argued  Feb.  3,  1858.       Decided  Feb.  16,  1868. 

THIS  action  was  commenced  by  the  plaintiff, 
Stone,  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana, 
upon  a  bill  of  exchango  and  protest,  of  which 
the  following  are  copies: 

The  defendants  excepted  to  the  right  of  the 
plaintiff  to  maintain  his  action  against  them, 
on  the  ground  that  the  court  had  no  jurisdic- 
tion and  that  the  matter  was  res  adjudicata. 

The  case  was  tried  in  the  Circuit  Court  upon 
a  statement  of  facts,  which  is  substantially  as 
follows: 

The  plaintiff,  Stone,  began  his  action  on  a 
bill  of  exchange  in  the  6th  District  Court  of 
New  Orleans,  on  March  1,  1853.  The  defend- 
ants filed  exceptions  to  the  jurisdiction  of  the 
court,  upon  the  ground  that  they  had  made  a 
surrender  of  the  property  to  creditors  in  the  3d 
District  Court  of  New  Orleans,  which  surren- 
der has  been  accepted,  and  all  proceedings 
stayed  against  them,  and  that  plaintiff  was  put 
upon  their  schedules  as  a  creditor.  The  de- 
fendants prayed  that  the  suit  b«  transferred 
and  cumulated  with  the  insolvency  proceedings 
in  the  3d  District  Court  of  New  Orleans.  The 
Sth  District  Court  decided  that  the  exceptions 
be  maintained.     In  the  petition   filed  by  the 

{>laintiff  in  the  5th  District  Court  of  New  Or- 
eans,  it  was  alleged  that  H.  L.  Stone  resided 
in  New  Orleans,  and  on  the  trial  of  the  excep- 
tions it  was  proved  that  H.  L.  Stone  was  a 
member  of  the  firm  of  H.  L.  Stone  &  Co.,  of 
New  Orleans,  and  that  that  firm  had  carried  on 
business  in  New  Orleans  during  the  last  eight 
years,  and  was  composed  of  H.  L.  Stone,  who 
was  absent  from  New  Orleans  during  the  sum- 
mer months,  and  John  A.  Roberts,  who  was 
the  resident  partner. 

On  the  trial,  it  was  proved  that  H.  L.  Stone 
had  always  been  a  resident  of  Massachusetts. 
S74 


The  bill  of  exchange  sued  on  was  drawn  and 
indorsed  by  defendants,  and  protested  for  noB- 
payment  at  maturity.  The  plaintiff  performed 
no  act  to  malce  himself  a  party  to  the  insol- 
vency proceedings  in  the  3d  District  Court  of 
New  Orleans,  and  no  notice  of  the  said  pro- 
ceedings had  ever  been  served  on  the  plaintiff. 

The  defendants,  through  error  in  regard  to 
who  was  the  true  legal  owner  of  the  bill,  placed 
the  same  on  their  schedule  of  insolvency  as  a 
debt  due  to  H.  L.  Stone  k,  Co.,  of  New  Or> 
leans,  when,  in  fact,  it  was  held  and  owned  hy 
H.  L.  Stone,  of  Massachusetts. 

Judgment  was  rendered  in  the  Circuit  Court 
for  the  plaintiff. 

The  defendants  brought  the  case  here  on  a 
writ  of  error. 

Mr.  J.  P.  Benjamin,  for  plaintiff  in  error: 

1.  The  defendants  are  discharged  from  re- 
sponsibility ss  drawers  and  indorsers  of  the  bOl 
by  reason  of  the  laches  of  the  holder  in  failing 
to  give  notice  of  non-payment. 

The  law  of  Louisiana  on  this  subject  hsis  ref- 
erence exclusively  to  protests  made  by  notaries 
of  that  State. 

Acts  of  1856,  p.  48. 

The  protest  of  a  foreign  bill  of  exchange  ia 
not  legal  evidence  of  any  other  fact  than  that 
of  presentment  and  refusal  to  pay.  A  atate- 
ment  by  the  notary  that  be  put  into  the  post- 
office  a  notice  of  protest  to  the  drawer,  is  not 
evidence  of  the  fact. 

Even  if  the  law  of  Louisiana  were  applicable, 
the  protest  shows  that  it  is  not  such  a  protest 
as  is  alone  permitted  by  that  law  to  be  receired 
as  proof  of  notice.  It  is  not  signed  by  two  wit- 
nesses. 

McAfee  t.  Doremus,  5  How.  63. 

2.  In  the  absence  of  proof  of  notice,  an  at- 
tempt is  made  to  fasten  responsibility  on  de- 
fendants by  proof  of  waiver  of  notice. 

The  waiver  is  said  to  result  from  acknowl- 
edgment of  the  debt  set  forth  in  the  8th  article 
of  the  statement  of  facts. 

To  this  presumption  of  waiver  there  are  two 
fatal  objections. 

The  first  is,  that  it  is  nowhere  stated  at  what 
date  the  acknowledgment  was  made.  If  the 
schedule  of  insolvency  was  filed  before  tha 
maturity  of  the  bill  (and  there  is  no  proof  of 
the  contrary),  it  was  still  the  duty  of  the  in- 
solvents to  place  the  bill  on  their  schedule  aa  a 
debt  due  by  them. 

Bainbridge  v.  Clay,  3  Martin's  N.  S.  282; 
Deslix  ▼.  Schmidt,  18  La  466. 

The  second  is,  that  an  scknowledgment  of 
indebtedness,  as  a  waiver  of  laches,  is  confined 
to  cases  where  the  party  making  the  acknowl- 
edgment knew  of  the  laches. 

Story  on  Notes,  sec.  363,  and  notes;  Story, 
Bills,  sec  320;  Chit.  Bills,  p.  500,  Am.  ed.  18tt; 
Thornton  v.  Wynn,  12  Wheat.  183. 

In  Louisiana,  the  doctrine  is  extremely  rigid. 

See  the  cases  and  principles  collected  in 
Hcnnen's  Digest,  Verbe,  Bills  and  Notes,  XI. 

If  the  court  holds  that  the  proof  justifies  tbe 
judgment  of  the  lower  court  in  holding  that 
the  defendants  received  notice,  or  waived  netiee 
of  the  dishonor  of  the  bill,  still  the  defendaata 
are  protected  by  insolvency  proceedings  in 
Louisiana  and  the  plaintiff's  acts  there. 

A  creditor  or  citizen  in  one  State  will  be 
bound  by  the  insolvent  laws  of  another  Stat«^ 
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if  he  voluntarily  makes  hinuelf  a  party  to  the 
proceedings. 

Clay  V.  Smith,  3  Pet.  411. 

The  plaintiff  has  actually  made  himself  a 
party  to  the  insolvency,  and  has  attained  a 
judgment  allowing  him  to  participate  in  the 
insolvent  fund. 

Mr.  Miles  Taylor,  for  defendant  in  error: 

Ist.  The  judgment  on  the  exceptions  flied  in 
the  ease  in  the  3d  District  Court  of  New  Or- 
leans, in  the  State  of  Louisiana,  was  not  a  final 
judgment,  and  is  no  bar  to  any  other  proceed- 
ings on  the  cause  of  action  set  up  in  the  case. 

2d.  The  fact  that  H.  L.'  Stone,  the  plaintiff 
in  the  court  below,  was  a  citixen  of  Massa- 
chusetts, proved  on  the  trial,  and  that  the  bill 
of  exchange  sued  on  was  bought  by  him  indi- 
vidually and  with  his  personal  funds,  as  shown 
by  the  statement  of  facts  agreed  to  and  signed 
by  the  parties,  gave  the  Circuit  Court  of  the 
United  States,  jurisdiction. 

Constitution  U.  S. 

3d.  The  defendant  in  error,  H.  L.  Stone, 
performed  no  act  to  make  himself  a  party 
to  the  proceedings  in  insolvency  in  the  3d  Dis- 
trict Court  of  New  Orleans. 

Statement  of  Facts,  No  7,  Record,  p.  6. 

4th.  The  plaintiffs  in  error  are  legally  bound 
to  pay  H.  L.  Stone  the  amount  of  the  bill  of 
exchange  sued  on,  because,  first,  legal  notice 
of  its  protest  for  non-payment  was  given 
them;  and  second,  they  acknowledged  it  to  be 
due  and  owing  by  them  in  their  schedule  filed 
in  the  proceedmgs  in  their  insolvency. 

Shed  T.  Brett,  1  Pick,  401. 

Mr.  Justice  Campbell  delivered  the  opinion  of 
the  court: 

The  defendant  in  error  instituted  his  suit  in 
the  Circuit  Court,  as  the  indorsee  of  a  bill  of 
exchange,   payable   in   Boston,  of   which   the 

Slaintins  in  error  were  drawers,  payees  and  in- 
orsers,  and  which  bears  date  at  New  Orleans. 
The  defendants  answered  the  petition,  and 
averred  that  the  plaintiff  was  a  citizen  of 
Louisiana,  and  the  said  bill  of  exchange  a 
Louisiana  contract,  and  governed  by  the  law  of 
that  State.  That  the  plaintiff  resided  in  Louisi- 
ana when  the  defendants  surrendered  their 
groperty  in  insolvency  in  the  Third  District 
ourt  of  New  Orleans,  and  to  the  proceedings 
therein  the  plaintiff  became  a  party.  That,  sub- 
sequently thereto,  the  said  plaintiff  instituted  a 
suit  on  the  said  .bill  of  exchange  in  the  Fifth 
District  Court  of  that  city,  and,  on  an  excep- 
tion filed  by  the  defendants,  informing  that 
court  of  those  facts,  the  same  was  sustained, 
and  the  said  suit  was  transferred  to  the  Third 
District  Court  of  New  Orleans,  and  made  part 
of  the  aforesaid  insolvent  proceedings  therein; 
by  which  the  right  of  plaintiff  to  have  and 
maintain  this  action  in  the  Circuit  Court  ia 
barred,  and  the  question  has  become  res  ju- 
dicata. 

With  this  exception  to  the  jurisdiction  of  the 
court,  the  defendants  filed  a  general  denial  of 
their  indebtedness  to  the  plaintiff.  The  cause 
was  submitted  to  the  Circuit  Court  upon 
174*]  *an  agreed  atatement,  and  judgment 
was  rendered  for  the  plaintiff  without  the  in- 
tervention of  a  jury. 

From  that  statement  it  appears  that  the  bill 
was  duly  protested  for  non-payment;  and  the 
IB  li.  ed. 


notary  in  Boston  certifies,  "I  sent  notice  «t 
the  nonpayment  to  the  drawers  and  first  in- 
(Arsers,  requiring  payment  of  them,  by  mail, 
to  the  New  Orleans  on  the  day  of  the  protest." 
That  the  plaintiff  has  always  been  a  cititen  of 
Massachusetts;  that  his  family  resided  there, 
and  he  had  a  commercial  establishment  there; 
that  he  is  a  partner  in  a  commercial  establiah- 
ment  at  New  Orleans,  and  generally  spent  a 
portion  of  the  winter  months  in  that  city,  and 
then  returned  to  Massachusetts;  and  that  thia 
bill  was  purchased  in  the  City  of  New  Orleans, 
on  his  own  account.  It  further  appears  that 
the  plaintiff,  before  the  commencement  of  {his 
suit,  sued  the  defendant  in  the  Fifth  District 
Court  of  New  Orleans,  on  this  bill;  that  the 
defendant  appeared  and  answered  that  the 
Fifth  District  Court  had  no  jurisdiction,  be- 
cause the  defendant  had  made  a  surrender  of 
his  property  to  bis  creditors  in  the  Third  Dis- 
trict Court  of  New  Orleans,  which  surrender 
had  been  accepted,  and  all  proceedings  stayed 
against  him;  and  that  the  plaintiff  was  put 
upon  his  schedule  as  a  creditor;  and  he  prayed 
that  the  suit  of  the  plaintiff  be  transferred  and 
cumulated  with  the  insolvency  proceedings  in 
the  Third  District  Court  in  New  Orleans;  that 
thereupon  the  Fifth  District  Court,  before  the 
commencement  of  the  present  suit,  decreed  that 
the  exception  herein  filed  be  maintained,  and 
the  costs  paid  out  of  the  mass  of  the  property 
surrendered.  It  further  appears  that  the  plain- 
tiff performed  no  act  to  make  himself  a  party 
to  the  proceedings  in  insolvency  in  the  Third 
District  Court,  and  that  no  notice  of  those 
proceedings  had  ever  been  served  on  him;  but 
that  the  bill  of  exchange  described  in  his 
petition  was  enumerated  among  his  debts,  and 
the  firm  of  H.  L.  Stone  tt  Co.,  of  New  Orleans, 
which  was  supposed  to  be  the  holder  of  the  bill, 
was  placed  on  the  schedule  among  the  other 
creditors  of  the  insolvents. 

The  question  whether  a  foreign  bill  of  ex- 
change, sold  by  a  merchant  in  New  Orleans  to 
a  person  wno  has  a  commercial  house  there, 
but  whose  domicil  is  at  the  place  where  the  bill 
is  payable,  and  where  he  resided  when  the 
proceedings  in  insolvency  were  instituted,  is  af- 
fected by  them  when  he  does  not  make  himself 
m  party  to  those  proceedings,  is  not  involved  in 
this  case.  The  defendant  did  not  plead  the 
pendency  of  those  proceedings,  or  the  decree  of 
the  Third  District  Court,  as  a  bar  to  the  pres- 
ent suit,  or  afford  any  proper  description  of  them 
to  raise  that  question.  The  exception  of  the  de- 
fendant is,  that -certain  proceedings  pending  in 
the  Third  District  Court  were  'success-  ['ITS 
fully  pleaded  in  the  Fifth  District  Court  of 
New  Orleans,  as  a  cause  for  the  removal  of  » 
suit  commenced  by  the  plaintiffs  against  the 
defendants  in  that  court  to  the  other,  and  that 
the  decision  of  the  Fifth  District  Court  upon 
that  plea  ought  to  preclude  the  plaintiff  from 
maintaining  this  suit  in  the  Circuit  Court  of 
the  United  States.  But  this  court  has  repeated- 
ly decided  that  the  jurisdiction  of  the  courts  of 
the  United  States  over  controversies  between 
citizens  of  different  States  cannot  be  impaired 
by  the  laws  of  the  States  which  prescribe  the 
modes  of  redress  in  their  courts,  or  which  regu- 
late the  distribution  of  their  judicial  power. 
In  nuiny  cases,  state  laws  form  a  rule  of  de- 
cision for  the  court*  of  the  United  States,  and 
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the  forms  of  proceeding  in  these  courts  have 
been  assimilated  to  those  of  the  States,  eithnr 
by  le^slative  enactment  or  by  their  own  rules 
But  the  courts  of  the  United  States  are  bound 
to  proceed  to  judf^ment,  and  to  afford  redress 
to  suitors  before  them,  in  every  case  to  which 
their  jurisdiction  extends.  They  cannot  abdi- 
cate tneir  authority  or  duty  in  any  case  in 
favor  of  another  jurisdiction.  Suydam  v.  Broad- 
naz,  14  Pet.  67;  Union  Bank  t.  Jolly,  Adm'r. 
18  How.  603. 

It  follows,  therefore,  that  the  decision  of  the 
Fifth  District  Court  of  New  Orleans,  transfer- 
ring the  suit,  commenced  by  the  plaintiff  on 
bis  bill  against  the  defendants,  in  that  court, 
and  directing  it  to  be  cumulated  with  the  pro- 
ceedings in  bankruptcy  which  were  pending 
in  another  court  of  the  State,  did  not  disable 
the  plaintiff  from  commencing  a  suit  in  the 
Circuit  Court,  nor  can  it  form  a  proper  de- 
elinatory  exception  to  its  jurisdiction. 

The  plaintiffs  in  error  object,  that  the  evi- 
dence before  the  Circuit  Court  did  not  author- 
ize the  court  to  infer  that  they  had  notice  of 
the  dishonor  of  their  bill.  The  notary  states 
that  he  sent  a  notice  to  them,  at  New  Orleans, 
on  the  day  the  protest  was  made.  In  addition 
to  this  evidence,  it  is  shown  that  the  bill,  after 
its  maturity,  was  enumerated  among  the  debts 
of  the  plaintiff  in  error,  on  the  schedule  that 
was  returned  to  the  Third  District  Court;  and 
that  they  successfully  pleaded  their  return  to 
the  prosecution  of  a  suit  by  the  defendant  in 
error  in  another  court.  A  plaintiff  may  prove, 
by  admissions  of  a  defendant,  that  all  the  steps 
necessary  to  charge  him  as  an  indorser  or 
drawer  of  a  bill  of  exchange  have  been  taken. 
Proof  of  a  direct  or  conditional  promise  to  pay 
after  a  bill  becomes  due,  or  of  a  partial  pay- 
ment, or  of  an  offer  of  a  composition,  or  of  an 
acknowledgment  of  his  liability  to  pay  the  bill, 
has  been  held  to  be  competent  evidence  to  go 
to  a  jury,  of  a  regular  notice  of  the  dishonor 
of  a  bill,  and  to  warrant  a  jury  in  presum- 
ing that  a  regular  notice  had  been  given. 
17  6»]  'Thornton  v.  Wynn,  12  Wheat.  183; 
Rogers  ▼.  Stevens,  2  T.  R.  713;  Patterson  v. 
Becher,  8  J.  B.  Moore,  310;  Campbell  v.  Web- 
ster, 2  Com.  B.  258 ;  Union  Bank  v.  Grimshaw, 
16  La.  321;  3  Mort.  N.  S.  318.  The  effect  of 
such  evidence  in  the  particular  case  must  be 
determined  by  the  jury,  and  their  decision  can- 
not be  reviewed  by  an  appellate  court.  In  the 
present  case,  the  matter  of  fact  was  submitted 
to  the  Circuit  Court,  and  its  determinntion  on 
this  subject  cannot  form  the  ground  of  an  ex- 
ception here. 

Judgment  affirmed. 


WM.  B.  DEAK,  Appellant, 

V. 

NATHAN  MASON  et  al. 

(See  S.  C.  20  How.  198-204.) 

Rule  of  damages  for  use  of  patent — motion  in 
court  below,  or  refusal  to  allow  supplemental 
bill,  not  reviewable. 

Note. — Damages  for  infrloi^nieot  of  patents — 
Me  notes,  13  L.  cd.  U.  8.  824  ;  SI   L.U.A.  801. 
«7« 


The  rule  of  damaices  for  ose  of  patent  Is,  tbt 
amount  of  profits  receWed  by  the  unlawfol  use  of 
the   machine. 

A  motion  to  amend,  or  file  an  answer  after  d»- 
fault.  Is  generally  addressed  to  the  discretion  of 
the  court  which  la  not  subject  to  the  revision  of 
this  court. 

The  motion  to  dismiss  the  complainant's  Mil, 
upon  proof  that  they  hnd  parted  with  all  tbeir  In. 
terest  In  the  subject  matter  of  the  snit,  was  prop- 
erly overruled. 

The  refusal  of  the  Circuit  Court  to  permit  asop- 

flemental  bill  to  be  filed,  was  a  matter  of  dlso*. 
Ion  In  the  court;  and  It  affords  no  ground  for 
the  reversal  of  the  decree. 

Argued  Feb.  4,  1858.         Decided  Feb.  16,  18W. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Rhode  Island. 

The  bill  in  this  case  was  tiled  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Rhode  Island,  by  the  appellees,  to  recover  dam- 
ages for  the  infringement  of  a  certain  patent 

A  decree  pro  confesso  was  entered  aj^inst 
the  defendant,  and  he  was  perpetually  enjoined. 
The  court,  on  the  report  of  a  master,  fixed  the 
damages  at  $2,566.46,  "the  amount  of  profits 
which  the  defendant,  by  reasonable  diligence, 
might  have  derived  from  the  use  made  by  him 
of  such  patented  machines,  and  the  sales  of 
the  products  thereof"  during  the  period  cov- 
ered by  the  suit.  The  defendant  brought  the 
case  here  on  appeal. 

A  further  statement  appears  in  the  opiniwi 
of  the  court. 

Mr.  T.  A.  Jenclces,  for  appellant: 

1.  The  rule  laid  down  by  the  court  for  the 
computation  of  profits,  is  erroneous.  The  rule 
should  have  been,  to  take  an  account  of  the 
actual  gains  and  profits  of  the  appellant  during 
the  time  his  machines  were  in  operation. 

"In  a  suit  of  equity  for  an  injunction  and 
account  of  profits  of  a  patented  machine,  th« 
defendant  is  accountable  only  for  what  profiu 
he  actually  made,  not  for  what,  by  diligence 
and  skill,  he  might  have  received." 

Livingston  v.  Woodworth,  16  Ho^.  546. 

2.  The  court  below  was  in  error  in  refnsiiMI 
leave  to  the  defendant  to  answer,  on  the  mo- 
tion made  at  the  .Tune  Term,  1853. 

The  32d  rule  of  the  court  contains  no  limita- 
tion of  time  within  which  such  motion  shouM 
be  made.  In  a  case  of  this  kind,  as  in  all 
cases  when  an  account  is  required  to  be  taken, 
it  is  obvious  that  the  decree  ordering  the  a^ 
count,  whether  it  be  after  hearing  or  pro  con* 
fesso,  is  an  interlocutory  decree. 

Perkins  t.  Fourniquet,  6  How.  206;  16  Hov. 
82. 

In  the  present  case,  the  law  had  been  settled 
by  this  court  in  favor  of  the  defendant  below, 
and  before  the  cause  had  reached  a  final  de- 
cree, he  asked  leave  to  make  the  facts  appear 
which  would  entitle  him  to  the  benefit  of  the 
law,  as  established  by  this  court,  overruliiif 
what  had  been  the  law  of  the  court  betov. 
The  refusal  of  the  motion  amounted  to  a  de- 
nial of  justice.  The  rules  prescribed  by  this 
court  were  never  intended  to  work  injustioi, 
and  the  Circuit  Courts  should  constme  tbea 
liberally,  for  the  purpose  of  doing  justice. 

Poultney  v.  City  of  Lafayette,  12  Pet.  472;  R 
I.  v.  Mass.  14  Pet.  210. 

The  general  principle  that  an  answer  will  k 
received  after  a  decree  pro  confesso,  under  tki 

SO  Ho*. 
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general  order*  in  English  chancery  practice, 
notwithstanding  said  orders,  is  sustained  by 
the  following  authorities: 

Smith  V.  Turner,  1  Vern.  274;  Kemp  v. 
Squire,  1  Ves.  206;  Ogilvie  v.  Heme,  13  Ves. 
663;  Hamilton  v.  Houghton,  2  Bligh.  170;  Tay- 
lor T.  Salmon,  3  Myl.  &  C.  100;  Daley  t.  Dug- 
gan,  1  Ir.  Eq.  311;  Cruise  v.  Shiel,  6  Ir.  Eq.  132; 
Murray  v.  Byrne,  11  Ir.  Eq.  125. 

The  court  below  misconstrued  the  rules 
prescribed  by  this  court,  and  specially  the  10th 
and  32d  rules.  The  10th  rule  contains  no  lim- 
itation on  the  33d  rule,  and  is  besides  appli- 
cable only  to  final  decrees. 

Again;  the  decree  which  was  thus  adjudged 
to  have  become  absolute,  was  not  regularly  en- 
tered under  the  10th  rule  of  the  court. 

3.  The  interest  of  the  complainants  in  this 
suit  was  thus  terminated  before  final  decree, 
and  no  such  decree  should  have  been  rendered 
in  their  favor. 

4.  The  court  below  was  in  error  in  refusing 
leave  for  the  filing  of  a  supplemental  Mil  in 
favor  of  Baker  &  Smith. 

The  proposed  parties  complainant,  Baker  ft 
Smith,  were  entitled  to  the  benefit  of  what  had 
been  done,  on  the  title  which  they  had  ac- 
quired. 

Story  Eq.  PI.  sees.  330,  840,  351 ;  OUr.  Part, 
pp.  09,  100. 

The  fact  that  an  interlocutory  decree  had 
been  entered  upon  Mason's  title,  did  not  bar  his 
grantee  who  had  purchased  that  title.  A  sup- 
plemental bill  may  be  filed  as  well  after  as  be- 
fore a  decree. 

Story,  Eq.  PI.  sec.  338. 

The  hearing  upon  the  decree  prayed  for, 
would  have  necessarily  led  to  an  inquiry  into 
the  propriety  of  the  decree  sought  to  be  en- 
forced; and  the  court  below  could  then  have 
followed  the  decision  of  this  court  in  Bloomer 
V.  McQuewan,  14  How.  530,  and  dismissed  the 
bill,  as  the  Circuit  Court  in  the  case  of  Perkins 
V.  Fourniquet,  6  How.  206,  reversed  its  inter- 
locutory decree  after  the  adverse  decision  of 
this  court  in  a  similar  case. 

See  Barb.  Ch.  3,  63,  et  seq. 

6.  These  questions  are  all  proper  to  be  dis- 
cussed on  appeal. 

An  appeal  in  eauity  brings  up  all  the  que** 
tions  decided  in  the  court  below  to  the  preju- 
dice of  the  appellant. 

Buckingham  v.  McLean,  13  How.  ISO. 

For  these  reasons  the  appellant  prays  that 
the  decree  against  him  in  the  court  below  may 
he  reversed. 

Messrs.  A.  Payne  and  B.  R.  Cnitis,  for  the  ap- 
pellees: 

As  to  the  motion  for  leave  to  answer: 

The  bill  having  been  filed  at  the  Korember 
Term,  1850,  and  subpoena  served  Nov.  18th,  re- 
turnable Jan.  6th,  and  the  defendant  having 
failed  to  plead  answ'er  or  demur,  as  required 
by  the  rules  of  the  court,  it  was  properly  or- 
dered to  be  taken  for  confessed ;  and  upon  such 
confession  a  decree  for  an  injunction  and  an 
account  was  properly  made  at  the  June  Term, 
1851.  After  four  terms  had  elapsed,  and  volu- 
minous and  extended  proceedings  had  been 
had  before  the  master  in  taking  the  account, 
the  defendant,  for  the  first  time,  asked  the 
court  to  open  the  decree  and  aUow  him  to  file 
an  answer.  We  respectfully  submit: 
-15  U  ed. 


I.  The  decision  of  the  motion  to  open  the 
decree  and  allow  an  answer  to  be  filed,  even 
when  made  at  the  proper  term,  rests  in  the 
sound  discretion  of  the  Circuit  Court,  and  ia 
not  subject  to  re-examination  here. 

Wylie  T.  Coxe,  14  How.  1 ;  The  Marine  In*. 
Co.  T.  Hodgson,  6  Cranch,  206;  U.  S.  v.  Evans,  5 
Cranch,  280;  Welch  y.  Mandeville,  7  Cranch,  163. 

A  reference  to  the  1 0th  rule  foV  the  practice 
of  the  Circuit  Courts  in  equity,  will  show  how 
entirely  the  allowance  or  refusal  of  this  motion, 
if  made  in  time,  rests  in  the  discretion  of  the 
Circuit  Court.  • 

II.  If  this  court  could  review  this  decision 
of  the  Circuit  Court,  that  decision  was  dearly 
ridit. 

The  10th  rule  expressly  declares  that  "when 
the  bill  is  taken  pro  confesso,  the  court  may 
proceed  to  a  decree  at  the  next  ensuing  term 
thereof,  and  such  decree  rendered  shall  be 
deemed  absolute  unless  the  court  shall  at  the 
same  terra,  set  aside  the  same,  or  enlarge  the 
time  for  filing  the  answer  upon  cause  shown  up- 
on motion  and  affidavit  of  the  defendant." 

Instead  of  moving  at  the  term  when  the  de- 
cree was  entered,  the  motion  was  not  made  un- 
til the  fourth  term  thereafter.  The  court  had 
no  power  then  to  grant  it. 

The  motion  to  dismiss  the  bill  based  upon 
facts  dehors  the  record,  was  wholly  irregular 
and  could  not  be  allowed. 

A  transfer  of  the  title  by  each  of  the  plain- 
tiffs, pendente  lite,  cannot  affect  the  rights  of 
the  defendant. 

Eades  v.  Harris,  1  You.  t  Coll.  Ch.  230. 

Certainly  it  could  not  do  so  in  this  case;  for 
the  allegation  is  that  Mason  parted  with  his  ti- 
tle in  April,  1852,  and  the  account  of  the  profits 
comes  down  only  to  Aug.  29,  1851. 

See  pp.  50,  101. 

In  addition  to  this,  if  the  copy  of  the  agree- 
ment of  Mason,  annexed  to  the  motion  and 
found  on  pp.  123-125,  were  admitted  to  be  reg- 
ularly in  the  ease,  it  did  not  devest  Mason  of 
his  interest;  for  it  was  only  a  conditional  li- 
cense to  run  ten  machines  in  the  City  of  Prov- 
idence. 

As  to  the  exceptions  to  the  master's  report, 
the  first  was  a  general  assignment  of  error  in 
the  balance,  without  specifying  any  item  in 
the  account  as  erroneous. 

Such  an  exception  cannot  be  sustained. 

Story  V.  Livingston,  13  Pet.  350;  Dexter  t. 
Arnold,  2  Sumn.  108;  Wilkes  v.  Rogers,  6 
Johns.  566. 

The  appellant  may  also  attempt  to  assign 
error  in  the  interlocutory  decree,  by  which  the 
cause  was  referred  to  the  master  to  take  an  ac- 
count. 

We  submit  that  the  appellant  cannot  now 
take  an  objection  to  that  decree. 
'  The  19th  rule  expressly  provides,  that  a  de- 
cree founded  upon  an  order  taking  a  bill  con- 
fessed, shall  be  absolute  at  the  close  of  the 
term  at  which  the  decree  is  entered. 

In  McMicken  v.  Perin,  59  U.  S.  (18  How.)  607, 
where  a  bill  was  taken  pro  confesso,  and, 
at  the  same  term,  a  decree  of  reference  was 
made,  it  was  objected  that  the  master  had  not 
allowed  to  the  appellant  the  amount  admitted 
by  the  bill  to  be  due  to  him.  But  as  no  ex- 
ception had  been  taken  to  the  master's  report, 
this  court  refused  to  reverse  the  decree. 
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Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  for 
the  District  of  Rhode  Island. 

A  bill  was  filed  in  this  case  by  Mason  et  al., 
eUkiming  to  be  owners  of  a.  territorial  right  to 
the  exclusive  use  of  the  Woodworth  patent  for 
planing  boards,  charging  the  defendant  with 
using  three  (^  the  machines  in  the  City  of  Prov- 
idence, in  violation  of  the  complainant's  right. 
The  suit  was  commenced  the  first  year  of  the 
extension  of  that'  patent  by  Congress,  and 
the  three  machines  which  were  sought  to  be 
enjoined  were  those  used  during  the  first  ex- 
tended term  of  the  patent,  under  a  license 
from  its  owners.  A  preliminary  injunction  was 
'granted. 

«0S*]  'At  the  June  Term,  1851,  of  the  Circuit 
Court,  a  decree  pro  confesso  was  entered  against 
the  defendant,  and  he  was  perpetually  enjoined. 
The  case  was  referred  to  a  master,  to  take  an 
account  of  the  profits  or  income  derived  by  the 
defendant,  or  which  by  reasonable  diligence 
might  have  been  realized  by  him,  from  the  use 
made  of  the  three  machines. 

Exceptions  were  taken  to  the  first  report  of 
the  master,  and  it  was  referred  to  him  again 
under  the  same  instructions. 

Before  the  second  report  of  the  master,  a 
motion  was  submitted  to  the  court  by  the  de- 
fendant to  set  aside  the  decree  pro  confesso,  and 
for  leave  to  answer  the  bill  on  the  ground  that 
the  Supreme  Court  in  the  case  of  Bloomer  v. 
McQuewan  et  al.  14  How.  639,  had  held,  in  a 
case  similar  to  this,  that  the  licensee's  priv- 
ilege continued  under  the  extension  of  pat- 
ent by  Congress,  the  same  aa  under  prior  ex- 
tensions; but  the  court  refused  the  motion;  con- 
sequently, the  appeal  does  not  bring  before  us 
any  question  under  the  last  extension  of  the 
patent. 

At  the  November  Term,  1854,  the  master 
made  his  second  and  final  report,  in  which  he 
stated  the  sum  of  $2,666.46  as  the  amount  of 
profits  which  the  defendant,  by  reasonable  dili- 
gence, might  have  derived  from  the  use  made 
by  him  of  such  patented  machines,  and  the 
sales  of  the  products  thereof,  during  the  period 
covered  by  the  suit. 

The  ddcrce  was  entered,  on  the  report  of  the 
master,  for  the  estimated  amount  of  profits 
which  the  defendant,  with  reasonable  diligence, 
might  have  realized;  not  what,  in  fact,  ho  did 
realize.  This  instruction  was  erroneous.  The 
rule  in  such  a  case  is,  the  amount  of  profits  re- 
ceived by  the  unlawful  use  of  the  machines,  as 
this,  in  general,  is  the  damage  done  to  the  own- 
er of  the  patent.  It  takes  away  the  motive  of 
the  infringer  of  patented  rights,  by  requiring 
him  to  pay  the  profits  of  his  labor  to  the  own- 
er of  the  patent.  Generally,  this  is  sufficient  to 
protect  the  rights  of  the  owner;  but  where  th« 
wrong  has  been  done,  under  aggravated  cir- 
cumstances, the  court  has  the  power,  under  the 
Statute,  to  punish  it  adequately,  by  an  increase 
of  the  damages. 

The  injury  done  is  measured  by  the  supply 
of  planed  boards  thrown  upon  the  market, 
which  lessens  so  much  the  demand.  But,  if 
the  liability  of  an  infringer  is  to  be  increased 
by  an  estimate  of  the  work  he  might  do,  with 
great  diligence,  he  will  be  more  likely  to  ex- 
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ceed  the  estimate  than  fall  below  it.  This  pol- 
icy would  increase  the  evil  of  the  wrong-doer, 
without  benefit  to  anyone.  In  Livingston  et  tl. 
V.  Woodworth  et  al.  16  How.  546,  the  tme 
rule  of  damages  in  such  cases  is  laid  down. 

It  is  contended  the  court  erred  in  refudng 
leave  to  the  defendant  to  answer,  on  the  motioii 
made  at  June  Term,  18  S3. 

*A  motion  to  amend,  or  file  an  answer  [*t04 
after  default,  is  generally  addressed  to  the  ^• 
cretion  of  the  court.  Under  some  circumstances, 
the  court,  for  the  purposes  of  justice,  will  go 
great  lengths  in  opening  a  default  and  allow- 
ing a  plea  to  he  filed.  But  this  is  done  or  re- 
fused by  the  court,  in  the  exercise  of  its  dis- 
cretion, which  is  not  subject  to  the  revision  of 
this  court. 

In  the  case  before  us,  the  motion,  to  file  an 
answer  was  not  made  until  after  the  decree  pro 
confesso  had  been  entered,  and  a  reference  made 
to  a  master  for  an  account.  This  was  more 
than  three  years  after  the  bill  was  filed.  Wheth- 
er the  Circuit  Court  refused  the  motion  on  the 
ground  of  delay,  or  a  want  of  merits  in  the 
cause  assigned,  does  not  appear;  but  it  is  snffl- 
cient  to  say,  that  on  such  grounds  the  decree 
cannot  be  reversed. 

The  motion  to  dismiss  the  complainant's  bin, 
upon  proof  that  they  had  parted  with  all  their 
interest  in  the  subject  matter  of  the  suit,  wu 
properly  overruled.  The  allegation  is,  that 
Mason  parted  with  his  title  in  April,  18S2, 
and  the  account  of  the  profits  is  brought  down 
only  to  the  29th  August,  1861.  The  right  as- 
serted in  this  action  was  not  affected  oy  thi 
conveyance  of  Mason  to  Baker  &  Smith. 

The  refusal  of  the  Circuit  Court  to  pemdt  a 
supplemental  bill  to  be  filed  by  Baker  k.  Smith, 
was,  under  the  circumstances,  a  matter  of  dis- 
cretion in  the  court;  and  it  affords  no  groond 
for  the  reversal  of  the  decree.  It  ia  not  pa- 
ceivedwhat  interest  these  assignees  could  hsTt 
in  a  suit  for  an  infringement  of  the  patent,  be- 
fore their  right  accrued;  and  any  attempt  to 
make  them  parties,  with  the  view  to  benefit 
the  defendants  in  the  pending  suit,  was  unini- 
tainable. 

For  the  reasons  assigned,  the  decree  for  dam- 
ages must  be  reversed,  at  the  costs  of  the  de- 
fendants in  error,  as  founded  on  an  erroneoos 
estimate;  and  the  cause  is  remanded  to  the  Cir- 
cuit Court,  with  instructions  to  enter  a  decree 
for  the  amount  of  the  profits  realised  by  the  de- 
fendant from  the  wrongful  use  of  the  patent 


Ex  parte  IN  THE  MATTER  OF  JACOB  1IU»- 
SQIA,  and  Angela  Garcia  Lafon  DeTamen 
et  al.,  Appts., 

▼. 

RAFAEL  GARCL4  CAVAZOS  and  Wife  «t  il 

(See  S.  0.  20  How.  280-290.) 

Appeal,  how  applied  for — ^part   of  defendaiti 
cannot  appeal  without  summons  and 
ance. 


NoTi. — Wbo  may  appeal  to,  or  sue  oat  writ  M 
error  from.  Federal  Supreme  Court, — sec  aotc,  M 
L.K.A.  894. 
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A  partj  irUhloc  tn  appeal,  abould  make  an  appli- 
cation for  ita  allowance  In  open  court,  or  to  tba 
judee  at  tali  chamber*,  and  abould  name  bla  a«- 
curUlea. 

Lea*  than  all  tbe  defendnota  to  a  joint  decree 
cannot  appeal  without  a  lummoni  and  aeveracce  In 
tbe  court  below. 

Argued  F«b.  6,  1868.        Decided  Feb.  16,  1868. 

ON  MOTION,  by  tbe  appellants,  for  *  rule  of 
the  Honorable  John  C.  Watrous,  Judge  of 
tbe  Piitrict  Court  of  the  United  Statea  for  the 
Eastern  District  of  Texao,  requiring  him  to 
show  cause  why  a  peremptory  writ  of  manda- 
mus should  not  issue,  directing  him  to  allow 
the  appeal  of  the  defendants  from  tbe  final  de- 
cree rendered  against  them  in  the  above-enti- 
tled cause. 

The  case  is  sufficiently  stated  by  the  court. 

Mr.  J.  P.  Benjamin,  for  appellants. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

A  motion  was  made  at  this  term  for  a  rule  on 
the  District  Judge  of  Texas  to  show  cause  why 
a  mandamus  should  not  be  issued,  commanding 
him  to  allow  an  appeal  in  the  above  case. 
SS9*]  'This  rule  was  granted  on  the  attidavit 
ef  Simon  Mussina,  as  agent  for  a  part  of  the 
defendants. 

In  his  answer  the  Judge  says:  "I  am  now 
ready  to  allow  the  appeal,  and  always  have 
been;"  that  sometime  before  the  16th  day  of 
January,  1857,  Mr.  Daniel  Atchinson,  of  (inl- 
veeton,  stated  to  him,  at  chambers,  that  he 
wished  to  take  an  appeal  for  Jacob  Mussina  in 
the  above  case,  and  that  the  Judge  inquired 
whether  the  time  limited  for  taking  appeals 
had  expired,  and  was  informed  it  had  not. 
The  Judge  then  replied:  "Mr.  Mussina  has  a 
right  to  an  appeal,  and  I  will  allow  it  as  a  mat- 
ter of  course,  when  the  opposing  counsel  shall 
appear,  and  I  will  fix  the  amount  of  the  bond." 
It  is  his  practice  to  allow  appeals  in  the  pres- 
ence of  the  counsel.  Mr.  Hale,  the  counsel  for 
the  defendants,  lives  in  Galveston,  near  the 
place  where  the  court  was  held,  and  was  doily 
in  court.  No  application  seems  to  have  been 
made  in  court  on  the  subject  of  the  appeal;  no 
citation  was  presented  to  the  District  Judge; 
no  bond  for  nis  approval.  The  conversation 
with  Mr.  Atchiuson,  at  the  chambers  of  the 
■fudge,  respecting  the  appeal,  is  all  that  was 
naid  to  hira  on  tbe  subject.  If  it  were  men- 
tioned in  open  court,  be  has  no  recollection  of  it. 

The  Clerk  of  the  court,  the  Deputy-Clerk, 
the  Crier,  the  Marshal  of  the  United  States  and 
his  deputy,  who  were  in  attendance  on  the 
court,  all  corroborate,  on  oath,  the  statement  of 
the  Judge,  and  say  no  application  was  made  in 
open  court  for  t)ie  appeal ;  and  no  entry  on  the 
docket  is  found  of  such  an  application.  From 
the  certified  copy  of  the  petition  for  an  appeal, 
it  does  not  appear  to  have  been  filed,  or  that  an 
entry  of  it  was  made  on  the  docket. 

A  party  wishing  an  appeal  should  make  an 
application  for  its  allowance  in  open  court,  or 
to  the  Judge  at  his  chambers,  and  should  name 
hia  securities.  And  the  bond  should  be  pre- 
pared for  the  approval  of  the  Judge,  and  the 
citation  for  his  signature,  unless  the  appeal  was 
prayed  in  open  court  and  entered  upon  the 
record.  It  appears  the  decree  in  qurstion  was 
entered  jointly  against  several  defendants,  and 
1ft  U  ed. 


that  an  appeal  by  Patrick  C.  Shannon  only,  who 
was  one  of  the  defendants,  was  taken.  Simon 
Mussina,  on  whose  oath  the  rule  was  entered, 
was  agent  for  Jacob  Mussina,  Angela  Gracia 
Lafon  De  Tarneva,  who  were  also  defendants, 
and  he  desired  that  these  persons  might  be  al- 
lowed an  appeal,  and  also  the  other  defendants, 
so  as  to  remove  the  case  to  the  Supreme  Court. 
At  this  time  the  cause  was  pending  in  the  Su- 
preme Court,  on  the  appeal  taken  bv  Shannon. 
That  appeal  was  irregular,  as  less  than  all  tbe 
defendants  in  a  joint  decree  cannot  appeal  with- 
out a  summons  and  severance  in  the  court  be- 
low.   Andthiswasnotdoneon  Shannon's  appeal. 

*The  regular  modu  of  proceeding  [*990 
would  have  been  to  dismiss  the  appeal  in  this 
court,  pray  for  another  appeal  in  the  court  bo- 
low,  and  for  a  summons  and  severance,  so  that 
the  defendants  desirous  of  an  appeal  might 
take  it,  without  the  concurrence  of  those  de- 
fendants who  were  opposed  to  it.  Had  the  ap- 
peal been  prayed  in  open  court,  and  entered  up- 
on the  record,  the  Judge  below  might  well  have 
refused  it,  as  the  legal  steps  for  its  allowance 
were  not  taken.  Under  such  circumstances,  it 
was  the  duty  of  the  Judge  to  act  in  the  pres- 
ence of  the  opposing  counsel. 

Owings  ct  at.  v.  Kincannon,  7  Pet.  3B9;  Todd 
et  al.  V.  Daniel,  16  Pet.  521. 

Whether  an  application  might  not  have  been 
made  to  this  court  to  correct  the  irregularity  of 
the  appeal,  is  not  before  us  under  the  rule  for 
the  mandamus. 

The  writ  is  refused. 


ISAAC  M.  FISHER,  Appt., 

V. 

JOHN  HAT.DEMAN,  Jacob  S.  Haldeman,  Rich- 
ard J.  Haldeman,  and  Robert  J.  'Haldeman, 
Executors  of  Jacob  M.  Haldeman,  Deceased, 
and  Thomas  Chambers,  Administrator  de 
bonis  non  of  Thomas  Duncan,  Deceased. 

(See  S.  C.  20  How.  I8S-194.) 

Pre-emption   right   in   Pennsylvania — governed 
by  laws  of  that  State. 

In  1749.  bjr  the  law  of  the  land,  a  preemption 
rigfat  to  lalands  In  the  Sumiiiehanna  River  In 
Fennaylvanis  could  cnt  he  obtainpd  by  settlement. 

TblK  (Inctrlne  haH  contlniiecl  to  l)e  recognised  as 
settled  law  In  rennsylvanln  for  half  a  centurjr. 
We  are  liond  to  acquiesce  In  and  follow  tbclr  de- 
cisions. 

Argued  Feb.  0,  1858.        Decided  Feb.  '22,  1858. 

rn  HE  bill  in  this  case  was  filed  in  the  Circuit 
X  Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania,  by  the  appellant,  for 
the  recovery  of  a  certain  island  in  the  Susquc- 

NoTR. — .Turlsdlctloo  of  V.  S.  Supreme  Court  to 
declare  state  law  void  as  In  conflict  with  State  Con- 
stitution— To  revise  decrees  of  State  courta  as  to 
ronstrurtlon  of  state  laws.  Power  of  State  courts 
to  construe  their  own  statutes. 

See  note  to  Jackson  v.  Lampbire,  7  L.  ed.  IT.  8. 
67». 

It  la  for  State  courts  to  conatrue  their  own  stat- 
utes. Supreme  Toiirt  will  not  review  decisions  ex- 
cept when  Bperlallr  onlhorlned  by  ststnte. 

See  note  to  Commercial  Bli  v.  Bucklncbao),  12 
L.  cd.  U.  &  169. 
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hanna  River,  containing  about  700  acresi,  of 
which  he  claimed  to  be  the  equitable  owner. 

The  eourt  below  dismiBged  the  bill,  and  the 
oomplainant  brought  the  case  here  on  appeal. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Mr.  Fisher,  for  appellant: 

The  original  settlers  and  improvers  of  Big 
Island  and  their  legal  and  equitable  represent- 
atives, continued  in  poBsession  of  the  Island 
from  1740  to  1802  under  their  original  titles. 

As  to  legal  and  equitable  effect  of  such  a 
possession  on  the  title  of  plaintiff  who  claims 
as  an  assign,  see  the  followmg  cases : 

Esling  V.  Williams,  10  Pa.  St.  126;  Farr  v. 
Swann,  2  Pa.  St.  246. 

Thirty  years'  possession  is  conclusive  of  title. 

Alexander  v.  Pendleton,  8  Cranch,  462. 

Possession  is  evidence  of  title  in  fee  simple. 

Woods  V.  Farmere,  7  Watts,  382;  Wallwyn 
V.  Lee,  9  Yes.  31;  Kailroed  v.  Erie,  27  Pa.  St. 
380. 

In  Pennsylvania,  twenty-one  years'  posses- 
sion is  conclusive. 

Striekler  v.  Todd,  10  Serg.  &  R.  68. 

Limitations.  No  time  will  cover  a  fraud,  so 
long  as  it  remains  concealed;  for  until  discov- 
ery the  title  to  avoid  the  transaction  does  not 
properly  arise. 

Cotterell  v.  Purchase,  Cas.  t.  Talb.  63;  Alden 
T.Gregory,  2  Eden,  280;  Morse  v.  Royal,  12  Ves. 
374;  Biclcnell  v.  Gougb,  3  Atk.  657;  Booth  v. 
Warrington,  4  Bro.  P.  C.  163;  Hovenden  v. 
Lord  Annesley,  2  Sch.  A.  Lef.  034;  Roche  v. 
O'Brien,  1  Ball,  ft  B.  330;  Blennerhasset  v. 
Day,  2  Bail,  ft  B.  118;  Whatton  y.  Toon,  6 
Madd.  64;  Lewin  on  Trusts,  616. 

A  tenant  is  estopped  from  denying  the  title 
of  his  landlord,  and  this  rule  applies  to  trusts, 
mortgages,  and  to  every  case  where  one  man 
obtains  possession  of  the  land  of  another  by 
recognizing  his  title. 

Willison  V.  Watkins,  8  Pet.  43. 

Time  does  not  run  in  favor  of  the  trustee  in 
possession,  whose  title  is  consistent  in  equity 
with  the  title  of  the  cestui  que  trust. 

The  Claimant,  3  Pet.  62;  7  Johns.  Ch.  122. 

Settlement  Right. 

A  first  settler  holds  his  allowance  of  land, 
300  acres,  against  the  proprietaries,  the  Com- 
monwealth, and  all  subsequent  settlers  and 
warrantees. 

Oilday  v.  Watson,  2  Serg.  ft  B.  410. 

The  actual  settler  has  always  been  a  favorite 
with  the  courts  and  Legislature  of  Pennsyl- 
vania. 

Emery  v.  Spencer,  23  Pa.  St.  271. 

Before  the  Revolution,  a  settler  was  entitled 
to  take  and  hold  300  acres  against  proprieta- 
ries, warrantees  and  other  settlers.  It  was  an 
actual  personal  resident  settlement,  with  a 
manifest  intention  of  making  it  a  place  of 
abode,  and  the  means  of  supporting  a  family 
and  continuing  from  time  to  time,  unless  in- 
terrupted by  the  enemy. 

Bonnet  v.  Devebaugh,  3  Binn.  184. 

The  usage  of  the  Land  Office  bound  the  pro- 
prietaries to  grant  the  land  to  actual  settlers 
on  the  usual  and  common  terms,  and  should  the 
proprietaries  refuse  to  make  the  grant,  chan- 
eery  would  enforce  it. 

Bonnet  t.  Devebaugh,  S  Binn.  184.  I 
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The  consent  of  the  proprietaries,  in  whatever 
was  shown,  was  sufficient  to  vest  an  equitaU* 
title  in  a  settler  which  the  courts  would  protect 

Sergeant's   Land   Law   of    Pennsylvania,  37. 

Messrs.  Reverdy  Johnson  and  J.  M.  Re^  for 
appellees : 

The  civil  law  recognized  all  rivers  as  navi- 
gable which  were  really  so,  and  this  liberal 
view  was  adopted  by  the  founder  of  Pennsyl- 
vania. 

Carson  v.  Blaser,  2  Binn.  476;  Fisher  y.  Ou- 
ter, 1  Wall.  Jr.  70. 

This  policy  was  early  developed  in  the  in- 
structions griven  by  William  Penn  before  h« 
left  England,  to  three  commissioners  for  the 
settling  of  the  Colony,  in  which  he  said:  'T«t 
no  islands  be  disposed  of  to  anybody,  but  let 
things  remain  as  they  were  in  that  respect  till 
I  come." 

Hazard's  An.  630. 

And  in  after  times  the  proprietaries  appropri- 
ated them  to  their  own  use  by  special  warrants. 
Thus,  from  the  first  settlement  of  the  country 
these  islands  were  withdrawn  from  appropria- 
tion. 

1  Wall.  Jr.  70. 

In  Carson  v.  Blazer,  2  Binn.  477,  decided  oa 
June  2,  1810,  Chief  Justice  Tilghman  said: 
"But  the  common  law  principle  concerning 
rivers,  even  if  extended  to  America,  wonld  not 
apply  to  such  a  river  as  the  Susquehanns, 
which  is  a  mile  wide,  and  runs  several  bundr^ 
miles  through  a  rich  country,  and  which  is  nari- 
gable,  and  is  actually  navigated  by  large  boats. 

But  there  is  another  objection  to  the  adop- 
tion of  this  principle.  The  common  law  giTci 
to  each  proprietor  one  half  of  the  river  adjoin- 
ing his  snore ;  and  if  this  doctrine  is  applied  to 
the  Susquehanna,  every  owner  of  the  biiik 
must  own  all  the  islands  nearest  to  that  bank; 
a  right  never  contended  for." 

William  Penn,  the  proprietor  and  Governor 
of  Pennsylvania  in  1683,  in  speaking  of  tii« 
new  City  of  Philadelphia,  uses  this  emphaue 
language: 

'^he  situation  is  a  neck  of  land,  and  lieth 
between  two  navigable  rivers,  Delaware  and 
Schuylkill,  whereby  it  hath  two  fronts  on  the 
water — each  a  mile — ^and  two  from  river  to 
river.  Delaware  is  a  glorious  river;  but  Schuyl- 
kill being  a  hundred  miles  boatable  above  tt« 
falls,  and  its  course  northeast  towards  tin 
fountain  of  Susquehanna,  that  tends  to  the 
heart  of  the  Province,  and  both  sides  our  own, 
it  is  like  to  be  a  great  part  of  the  settlemeot 
of  this  age." 

Lowber  8  Ordinances  of  the  City  of  Fhib- 
delphia,  p.  280. 

In  Hunter  v.  Howard,  10  S.  ft  R.  245.  the 
court  say:  "Islands  in  the  great  rivers  of  Femi- 
sylvania,  under  the  Provincial  GovemmeBt 
were  never  the  subjects  of  appropriation,  either 
by  office  right  or  settlement.  The  proprieta- 
ries appropriated  them  to  their  own  use  hy 
special  warrants.  The  State  has  pursued  tk 
same  policy.  When  the  Land  Office  was  opened 
on  April  8,  1786,  for  the  sale  of  the  residue  of 
the  waste  lands,  shortly  before  purchased  froa 
the  natives  by  the  State,  it  is  provided,  TiaX 
all  islands  within  the  bed  of  the  River  Sai- 
quehanna,  and  df  the  east  and  west  branches 
thereof,  and  of  the  rivers  Ohio  and  AlleghasT 
(and  Delaware),'  are  excepted   and  >«>s«^ 
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And  the  said  Ulands  mty  b«  sold  by  speeUI 
order  of  the  President  or  Vice-President  in 
eouncil,  eonoeming  each  of  them,  by  public 
•ale  or  otherwise,  for  the  best  prices  that  can 
be  gotten  for  the  same  (islands),  and  all  occu- 

Sancy  and  every  survey,  claim,  or  pretense  for 
ofding  the  same  islands  by  any  other  title, 
fehall  be  utterly  void.' 

See  13th  section.  Act  8th  April,  1786,  2 
Smith's  Laws  of  Pennsylvania,  p.  322. 

"It  has  been  modified  with  respect  to  islands; 
but  still  the  legislature  kept  in  view  the  'sale 
of  the  islands  at  a  full  and  fair  price  by  the  Act 
March  6,  1793  (3  Smith's  Laws,  p.  93),  direct- 
ing the  sale  of  certain  islands  in  tlie  River 
Susquehanna.  Then  came  the  Act  of  Jan. 
27,  1806  (4  Smith's  Laws,  p.  20«),  which  gives 
rise  to  the  present  controversy  directing  the 
■ale  of  the  islands  in  the  rivers  Delaware,  Ohio, 
and  Allegheny.  This  Act  gives  the  improver 
the  right  of  pre-emption  for  three  years,  and 
makes  special  provision  how  the  value  shall  be 
ascertained ;  tbs  officers  of  the  Land  Office  shall 
appoint,  on  application  made  for  the  island, 
three  disinterested  men,  who  shall  value  the 
•ame  on  their  oaths,  and  shall  certify  the  val- 
ve to  the  Secretary  of  the  Land  Office,  who 
shall  thereupon  issue  a  warrant  to  such  appli- 
cant, etc.  "rhe  Act  declares  that  the  pre-emp- 
ti<Hi  ri(^t  shall  be  vested  in  the  actual  settler 
or  improver  for  the  term  of  three  years;  and 
that  after  the  expiration  of  that  time,  it  shall 
be  lawful  for  the  commonwealth  to  grant  such 
improved  island  to  the  first  who  shall  apply 
for  the  same  subject  to  the  regulations  and  pro- 
▼isions  contained  in  the  Act." 

In  Shrunk  v.  Schuylkill  Nav.  Co.  14  S.  &  R. 
p.  71,  Chief  Justice  Tilghman  said:  "Now, 
with  us  it  has  never  been  supposed,  from  the 
earliest  times  to  the  present  moment,  that  the 
,  owners  of  land  on  the  bank  had  the  right  of 
property  in  the  soil  to  the  middle  of  the  river 
n  front  of  their  land;  because  if  they  had,  they 
would  have  a  right  to  the  islands  also,  contrary 
to  universal  opinion  and  practice.  These  is- 
lands have  never  been  open  to  applicants  un- 
der the  common  terms  of  office,  either  under 
the  Proprietary  or  State  Government,  but  have 
Always  been  sold  on  special  contract  and  for 
bigher  prices  than  common;  whereas  the  lands 
on  the  banks  of  rivers  have  always  been  open 
to  the  public  on  the  usual  terms  and  at  the 
usual  prices.  For  a  particular  account  of  the 
manner  in  which  islands  have  been  granted,  I 
refer  to  the  case  of  Hunter  v.  Howard,  10  Serg. 
&R.243. 

"As  for  the  soil  over  which  our  great  rivers 
flow,  it  has  never  been  granted  to  anyone, 
dther  by  William  Penn  or  his  successors,  or 
the  State  Govenunent." 

In  this  very  case  on  the  common  law  side  of 
the  Circuit  Court,  reported  in  1  Wall.  Jr.  69, 
under  the  name  of  Fisher  v.  Carter,  the  late 
Judge  Baldwin,  one  of  the  very  ablest  Land 
lawyers  in  the  State,  held  on  Kot.  8,  1843,  that 
at  no  time  in  the  history  of  Pennsylvania, 
neither  before  Oct.  13,  1760,  nor  since,  have 
islands  in  her  great  rivers  been  open  to  settle- 
ment on  the  same  terms  with  fast  land  general- 
ly. They  could  be  settled  only  on  agreed  terms. 
The  case  is  worthy  of  attentive  perusal,  as 
all  the  evidence  contained  in  the  present  rec- 
ord, with  the  exception  of  some  immaterial 
IS  IkOd. 


matter,  was  before  the  court,  passed  upon  by 
them,  and  would  have  been  settled  by  the  ju- 
ry definitively,  except  that  the  plaintiff  suffered 
a  nonsuit.  Judge  Baldwin's  tribute  to  Chief 
Justice  Tilghman,  is  peculiarly  just  and  appro- 
priate,  (p.  83). 

"Under  the  Provincial  Government  of  Penn- 
sylvania, the  islands  in  the  great  rivers  of  the 
State  never  were  the  subjects  of  appropriation." 

Johns  v.  Davidson,  16  Pa.  St.  612. 

"Islands  and  proprietary  reservations,  ete., 
were  never  within  the  general  jurisdiction  of 
the  Land  Office." 

Jones  V.  Tatham,  20  Pa.  St.  398;  see,  also,  1 
Smith's  Laws,  479;  4  Smith's  Laws,  268;  Hun- 
ter V.  Howard,  10  Serg.  &  R.  246;  Bundle  y. 
Canal  Co.  1  Wall.  Jr.  274;  Bundle  v.  Canal 
Co.  14  How.  80. 

In  the  verdict  and  final  judgment  presented 
by  the  appellant  in  his  bill,  he  shows  that  all 
the  merits  were  tried  in  that  case,  and  that  the 
decision  embraced  all  the  equity  as  well  as  the 
law  of  the  case ;  and  when  such  is  the  case  in 
Pennsylvania,  the  ejectment  becomes  a  bill  in 
equity,  and  one  verdict  and  judgment  is  final. 

Philadelphia  v.  Davis,  1  Whart.  490;  Seit- 
linger  v.  Bidgway,  9  Watts,  496;  Amick  v. 
Oyler,  26  Pa.  St.  606;  Lynch  v.  Cox,  23  Pa. 
St.  265;  Lykens  v.  Tower,  27  Pa.  St.  462. 

Mr.  Justice  Grier  delivered  the  opinion  of  the 
court: 

The  appelhint  filed  his  bill  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania,  claiming  to  be  the  equi- 
table owner  of  an  island  on  the  Susquehanna 
River,  containing  about  700  acres,  and  praying 
that  the  respondents  may  be  decreed  to  surren- 
der to  him  the  possession  of  the  same,  to  deliver 
up  their  deeds  and  muniments  of  title,  and  ac- 
count for  the  rents,  issues,  and  profits. 

In  order  to  ascertain  the  questions  involved 
in  the  case,  it  will  not  be  necessary  to  give  an 
abstract  of  the  bill  or  specify  the  allegations  of 
the  answer.  A  brief  statement  of  some  of  the 
admitted  facts  and  charges  of  the  bill  will  suf- 
fice. 

It  commences  the  history  of  the  case  with 
the  first  charter  to  and  immigration  of  William 
Penn,  the  proprieter  of  Pennsylvania.  But  we 
do  not  think  it  necessary  to  go  farther  back 
•than  the  year  1760.  In  that  year,  the  [*i»* 
proprietors,  claiming  that  the  islands  in  the  Sus- 
quehanna and  other  navigable  streams  were 
their  private  property,  had  them  surveyed  and 
returned  as  such. 

About  the  year  1798,  the  persons  under 
whom  the  complainant  claims  were  found  by 
the  agent  of  the  proprietors  in  possession  of 
the  island,  and  claiming  a  right,  from  their  long 
occupancy,  to  a  pre-emption  right  as  settlers. 
They  had  occupied  parts  of  the  island  as  far 
back  as  1749  or  1760,  some  ten  years  before 
the  proprietors  had  surveyed  it;  and  though  not 
in  possession  at  that  time,  had  afterwards  re- 
turned. They  were  told  by  the  agent  for  the 
Penns,  that  they  had  no  title,  and  if  they 
wanted  a  legal  title  they  must  purchase  from 
the  Penns,  and  that  islands  never  had  been 
subject  to  be  taken  up  by  settlement  as  the 
other  proprietary  lands.  These  occupants  re- 
fused or  neglected,  or  were  unable  to  purchase; 
and  about  the  year  1800,  Thomas  Duncan  pur- 
chased from  the  agents  of  the  Penns.    Finding 


68 


Digitized  by 


Googl^" 


180-194 


SUPBKME    OODBT    OF    THK    UNITED    STATES. 


Dec.  Tbsk. 


these  occupants  on  the  land,  he  told  them  they 
had  no  title;  that  islands  bad  never  been  open 
to  preemption  by  settlement,  and  that  he  was 
the  purchaser  from  the  Penns,  of  the  legal  title. 
He  demanded  the  possession  of  them,  offering 
to  pay  them  the  value  of  their  improvements, 
and  for  a  release  of  their  claim.  They  accord- 
ingly released  their  claim,  eave  up  their  pos- 
session, and  received  a  consideration  in  money 
from  Mr.  Duncan,  of  about  twenty  shillings  an 
acre.  Mr.  Duncan  then  took  possession,  and  he 
and  those  claiming  under  him  have  had  posses- 
sion from  that  day  to  this,  over  fifty  years. 

In  Pennsylvania,  occupants  or  settlers  on 
land  are  never  considered  as  holding  adversely 
to  the  proprietors,  or  to  the  State,  their  suc- 
cessor. Where  the  land  was  subject  to  pre- 
emption in  favor  of  settlers,  those  who  had  ob- 
tained an  equity  by  virtue  of  such  a  settlement 
or  improvement,  had  a  good  title  as  against 
subsequent  purchasers.  But  until  they  paid 
the  purchase  money,  and  obtained  their  patent 
or  deed  from  the  proprietor,  no  length  of  pos- 
session authorized  a  presumption  of  the  pay- 
ment thereof,  or  of  a  grant  as  against  the  pro- 
prietors or  State. 

In  order,  therefore,  to  evade  the  affect  of  the 
release  by  the  occupants,  and  the  surrender  of 
their  possession  to  Mr.  Duncan,  who  held  the 
admitted  legal  bill,  the  bill  charges: 

1.  That  Edmund  Physic  and  John  R.  Coats, 
the  agents  of  the  Penns,  combined  and  con- 
spired with  Thomas  Duncan  to  defraud  the  set- 
tlers of  their  title  to  this  island. 

2.  That  this  fraud  consisted  in  the  assertion 
that  "islands  had  never  been  subject  to  be  ap- 
19S*]  propriated  as  other  proprietary  'lands, 
by  settlement  or  location,  but  were  treated  as 
the  private  property  of  the  Penns,  and,  as  such, 
sold  by  special  contract  only." 

3.  That  the  persons  in  possession,  believing 
such  to  be  the  law,  surrendered  their  possession 
and  released  their  claim,  whatever  it  might  be, 
to  Thomas  Duncan,  for  the  consideration  of 
twenty  shillings  an  acre,  which  was  much  less 
than  the  full  value  of  the  land. 

4.  That  this  representation,  with  regard  to 
the  custom  of  traditionary  law  of  the  Jhrovince 
of  Pennsylvania,  was  not  true,  and  tliat  Mr. 
Duncan  must  have  known  it  to  be  so,  and 
therefore  made  a  false  representation  of  the 
law  to  the  settlers. 

6.  That  the  falsehood  of  this  representation 
was  not  discovered  till  1822. 

6.  That  suits  were  then  instituted,  in  which 
the  judgments  were  against  the  title  of  plain- 
tiff, in  consequence  of  erroneous  or  unjust  de- 
cisions of  the  courts. 

Without  noticing  the  objections-  to  this  bill 
on  account  of  stateness,  and  the  defense  that 
Haldeman  is  a  purchaser  for  valuable  consid- 
eration without  notice,  it  is  plain  that  the 
whole  foundation  and  superstructure  of  the 
case  rests  on  this  assumption,  to  wit:  "That 
in  1740,  by  the  law  of  the  land,  a  preemption 
right  to  islands  in  the  Susquehanna  River  could 
be  obtained  by  settlement."  If  this  be  not  so, 
the  plaintiff's  case  falls  on  the  ground,  and 
the  numerous  other  objections  to  this  bill  need 
not  be  noticed. 

Now,  this  is  a  question  of  fact  depending  on 
the  history  and  traditions  of  the  Province  of 
Pennsylvania,  of  which  the  decisions  of  her 
SSt 


own  courts  are  the  best  evidence,  and  am- 
elusive  on  tJiia  court.  The  order  of  surrey  of 
1760,  b^  which  the  islands  of  the  Susquehaoaa, 
and  this  among  others,  were  apprcqu-iated  to 
the  private  use  of  the  proprietors,  togeUwr 
with  the  manors  reserved,  is  itself  prima  facie 
evidence  that  the  proprietors  never  considered 
these  islands  as  open  to  settlement  as  other 
lands.  And  this  inference  is  fully  confirmed 
by  the  instructions  given  \ty  William  Penn,  be- 
fore he  left  England,  to  the  three  commiaeion- 
ers  for  the  settling  of  the  Colony,  in  which  ke 
said:  "Let  no  islands  be  disposed  of  to  any- 
body, but  let  things  remain  as  they  were,  in 
that  respect,  till  I  come."    Hazard's  An.  530. 

The  State  of  Pennsylvania,  by  what  was 
called  the  "Devesting  Act,"  assumed,  for  a  cer- 
tain consideration,  all  the  proprietary  rights  of 
the  Penns  over  the  Colony,  as  distinguished 
from  their  private  rights  of  property,  and  par- 
sued  the  same  policy  which  had  been  adopted  by 
them  as  to  islands  in  navigable  rivers,  "rhe  Act 
of  18th  April,  178fi,  orders  islands  in  the  new 
purchase  *to  be  sold  for  the  best  prices  [*1S4 
that  can  be  gotten  for  the  same,  and  declares, 
"all  occupancy  and  every  survey,  claim,  or  pre- 
tense for  holding  the  same  islands  by  any  oth- 
er title,  shall  be  utterly  void." 

The  Statute  thus  recognized  and  continued 
the  rule  as  it  was  found  to  have  existed  under 
the  Proprietary  Government. 

By  the  common  law,  fresh-water  rivera  do 
not  come  within  the  category  of  navigable  riv- 
ers, and  the  riparian  owners  had  a  right  to  all 
the   islands   in   the   river,   "ad   medium    filnm 
aqua."     But  such  has  never  been  the  law  in 
Pennsylvania.    In  the  case  of  Carson  v.  Blaaer, 
2  Binney,  476,  this  peculiarity  of  the  tradi- 
tionary  law   of  Pennsylvania,   differing    fnm 
the  common  law  of  England,  was  first  recog- 
nized by  judicial   authority.     The   late   C3ii^ 
Justice  Tilghman,  speaking  of  the  proprietary, 
says:   "No  doubt  he  retained  the  entire  right 
to  the  river,  and  of  everything  in  the  river,  in 
order  that  he  might  moke  such  use  of  it  as 
would  be  most  conducive  to  the  public  beneflt." 
And  again,  in  Shrunk  v.  The  Schuylkill  Kav. 
Co.  14  Serg.  &  R.  79,  he  remarks:  "Thaae  is- 
lands have  never  been  open  to  applicants  ai- 
der the  eommon  terms  of  ofGce,  either  under 
the  proprietary  or  State  Government,"  and  re- 
fers with  approbation  to  the  case  of  Hunter  r. 
Howard,  10  Serg.  &,  R.  243,  which  decides  that 
"from  the  first  settlement  of  the  country,  is- 
lands in  the  great  rivers  of  Pennsylvania,  under 
the  Provisional  Government,  were   never  sub- 
jects of  appropriation,  eiths  by  office  right  or 
settlement.      This  doctrine  has  continued  to  be 
recognized  as  settled  law  in  Pennsylvania  for 
half  a  century.    See  Fisher  v.  Carter,  1  Wall. 
Jr.  69;  Johns  v.  Davidson,  4  Harris,  510.    It  is 
treated  as  such  in  the  learned  work  of  Judge 
Sergeant  on  the  Land  Laws  of  Pennsylvania,  p. 
103.    Nor  can  any  case  bs  found  in  the  reports 
or  traditions  of  the  bar,  which  varies  or  con- 
tradicts this  uniform  course  of  decision.    It  is 
thVough   these   sources   alone   that  this  eovt 
must  seek  for  a  solution  of  the  question;  and 
finding  the  law  so  established  by  the  tribnaaia 
of  the  State,  we  are  bound  to  acquiesce  in  aad 
follow  their  decisions. 

The  decree  of  the  Circuit  Court  is,  therefon, 
affirmed,  with  coat*. 

SO  now. 
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HORACE  H.  DAY,  Appellant, 

V. 

THB  UNION  INDIA  RUBBER  COMPANY. 

(See  S.  C.  20  How.  216-218.) 

Eartshom  v.  Day,  ante,  affirmed — license  to  use 
patent — when  defense  of  fraud  too  late. 

Tbe  decision  lo  Hartshorn  t.  Day  afflrmed. 

Defendant's  license  stands  upon  two  grounds : 
antborltv  from  Goodyear,  tbe  owner,  and  express 
recognition  of  Chaffee,   tbe  patentee. 

It  is  too  late  to  set  up  the  defense  that  agree- 
ment was  procured  by  fraud,  after  tbe  party  has 
carried  the  agreement  Into  execution. 

Argued  Feb.  8,  1858.      Decided  Feb.  22,  1858. 

THE  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  New  York,  by  the  appellant,  as  lue 
assignee  of  Edwin  M.  Chaffee,  against  the  de- 
fendant, for  the  alleged  infringement  of  a  cer- 
tain patent. 

The  court  below  dismissed  the  bill,  and  the 
complainant  took  an  appeal  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

See,  also.  Hartshorn  ▼.  Day,  60  U.  S.,  (19 
How.)  211. 

Messrs.  Thomas  Jenckes  and  Clarence  A. 
Sewaid  for  the  appellants. 

Messrs.  William  Curtis  Noyes,  George  A.  6od- 
dard  and  Seth  C.  Staples,  for  the  appellees. 

Mr.  Justice  Nelson  delivered  tbe  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  South- 
em  District  of  New  York. 

The  bill  was  filed  in  tbe  court  below  by 
Day,  as  assignee  of  the  patent  of  Edwin  M. 
Chaffee,  for  a  new  improvement  in  preparing 
and  applying  India  rubber  to  Cloth,  etc.,  dated 
the  Slst  August,  1836,  and  renewed  for  seven 
years  from  the  Slst  August,  1850,  against  the 
defendants,  for  an  alleged  infringement  during 
the  running  of  the  renewed  term. 

The  questions  involved  in  the  case  are  sub- 
stantially the  same  as  those  presented  and  de- 
cided in  the  case  of  Hartshorn  et  al.  ▼.  Day,  at 
the  last  term,  reported  in  10  How.  p.  211. 
That  was  an  action  at  law,  brotight  by  the  same 
plaintiff,  upon  this  patent,  against  the  defend- 
ants, who  were  licensees  under  Charles  Good- 
year, for  the  manufacture  of  India  rubber 
boots  and  shoes.  The  defendants  in  the  pres- 
ent case  are  licensees  under  Goodyear,  for  the 
manufacture  of  India  rubber  cloth  for  various 
purposes.  In  both  cases,  the  right  to  manu- 
facture the  article  rested  upon  the  authority  of 
Goodyear  to  grant  the  license,  as  derived  from 
Chaffee,  the  patentee. 

The  court  held,  in  the  case  of  Hartshorn  et 
•1.  V.  Day,  that  imder  the  agreement  of  the  6th 
September,  1850,  between  Chaffee,  the  pat- 
entee, and  William  Judson,  the  entire  owner- 
ship in  the  patent,  legal  and  equitable,  passed 
to  Judson,  for  the  benefit  of  Goodyear  and 
those  holding  rights  under  him,  and  on  that 
ground  decided  in  favor  of  the  licensees. 

Now,  in  this  case  the  licenses  under  Good- 
year to  manufacture  cloth  of  the  description 
claimed  are  as  broad  and  ample  as  were  those 
1ft  li.  ed. 


to  the  defendants  in  the  case  just  mentioned. 
Goodyear  became  the  sole  owner  of  the  patent 
of  Chaffee  as  early  as  28th  June,  1844,  and  on 
the  18th  July  following  gave  a  license  to  the 
Naugatuck  India  Rubl>er  Company,  to  manu- 
facture cloths,  with  certain  exceptions,  under 
all  his  patents — those  in  which  he  was  then 
interested  or  in  which  he  might  thereafter  be 
interested,  issued  or  to  be  issued — and  also,  in 
all  renewals  of  patents.  He  also  gave  a  like 
extensive  license,  on  the  28th  of  March,  1847, 
to  W.  E.  &  John  Rider,  for  manufacturing  of 
ships'  letter  and  mail  bags;  and  in  February  of 
the  same  year,  a  similar  license  to  manufacture 
wearing  apparel,  etc.,  to  Jonathan  Trotter; 
and  on  the  1st  July,  1848,  one  to  Trotter  and 
W.  Rider  &  Brother,  for  the  manufacture  of 
army  and  navy  equipments,  sheet  rubber,  etc. 
All  these  various  licenses  afterwards  became 
consolidated  in  the  Union  'India  Rub-  ['SIS 
ber  Company,  the  defendants  in  this  suit,  and 
present,  therefore,  a  complete  defense  to  the 
suit,  if  Goodyear  was  the  true  owner  of  the 
Chaffee  renewed  patent.  And  this,  as  we  have 
seen,  has  already  been  held  in  the  case  of  Hart- 
shorn v.  Day,  19  How.  211. 

Besides,  in  the  agreement  of  the  5th  Septem- 
ber, 1850,  between  Chaffee  and  Judson,  it  is 
expressly  stated  that  the  patent  was  conveyed 
to  the  latter,  to  secure  it  for  the  benefit  of 
Goodyear  and  those  holding  rights  to  use  it  un- 
der and  in  connection  with  his  licenses;  and 
Judson  was  also  directed  to  hold  it  for  their 
benefit. 

The  license  of  the  defendants,  therefore,  in 
this  case,  stands  upon  two  grounds,  either  of 
which  would  seem  to  constitute  a  sufficient 
defense  to  the  suit  for  infringement:  First, 
authority  from  Goodyear,  the  owner  of  the  re- 
newed term  of  the  patent;  and  second,  the  ex- 
press recognition  of  Chaffee,  the  patentee,  of 
the  right  of  these  parties  as  licensees  of  Good- 
year to  use  the  improvement.  And  we  may 
add  to  these  grounds  of  defense,  that  upon  the 
interpretation  of  the  court  in  the  case  of  Harts- 
horn V.  Day,  of  the  several  agreements  relating 
to  this  patent,  and  especially  that  of  6th  Sep- 
tember, 1850,  Day  took  no  interest  in  it  under 
the  assignment  of  Chaffee  of  1st  July,  1853,  he 
having  previous  to  that  time  parted  with  all  his 
interest  for  the  benefit  of  Goodyear  and  his 
licensees. 

Some  evidence  has  been  given  in  the  case  for 
the  purpose  of  showing  that  the  agreement  of 
5th  September  was  not  sealed  at  the  time  of  its 
execution,  and  that  the  seal  must  have  been 
annexed  afterwards  without  any  authority. 
But  it  is  too  slight  and  uncertain  to  be  entitled 
to  any  weight. 

It  has  also  been  insisted  that  this  instmment 
was  procured  by  fraud  from  Chaffee,  through 
the  contrivance  of  Judson.  But  the  evidence 
relied  on  is  very  general  and  unsatisfactory; 
and  besides,  it  is  too  late  to  set  up  any  such 
ground  of  defense  after  Chaffee  himself  has 
carried  the  agreement  into  execution,  and  acted 
under  it,  receiving  its  benefits  for  some  three 
years.  And  what  is  remarkable  on  this  point, 
he  is  tbe  chief  witness  to  make  out  the  alleged 
fraud. 

It  has  also  been  urged  that  the  licensees  have 
not  contributed  to  the  fund  for  paying  the  ex- 
penses of  the  renewal  of  the  patent.    But  thb 
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is  a  matter  in  which  Chaffee  had  no  interest. 
He  has  taken  the  indemnity  of  Judson  against 
these  expenses.  The  licensees  were  never  lia- 
ble to  liim  for  them. 

Without  pursuing;  the  examination  further, 
we  are  entirely  satisfied,  for  the  reasons  above 
stated,  that  the  decree  below  is  right,  and 
should  be  affirmed. 

Aff'g— 3  Blatchf.  488. 


JOHN  McGAVOCK,  Plff.  in  Er., 

V. 

PETER  W.  WOODLIEF. 

(See  S.  C.  20  How.  221-227.) 

On  writ  of  error,  statement  of  facts  may  be 

drawn  and  filed   nunc  pro  tunc — broker  must 

complete  sale  before  entitled  to  commissions. 

On  a  writ  of  error  to  this  court  a  statement  o( 
facts  by  the  judge  may  be  drawn  up  and  ordered  to 
be  filed  nunc  pro  tunc. 

Broker  must  complete  the  sale ;  that  Is,  be  must 
find  a  purcbsser  in  a  situation  and  ready  and  will- 
ing to  complete  the  purchase  on  the  terms  agreed 
on,  before  ne  Is  entitled  to  his  commissions. 

Argued  Feb.  4,  1858.     Decided  Feb.  22,  1858. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

The  petition  in  this  cause  was  filed  in  the 
Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Louisiana,  by  the  defendant  in 
error,  to  recover  $2,600  alleged  to  be  due  him 
as  commissions  as  a  broker. 

A  jury  being  waived,  the  court  found  for 
the  plaintiff  and  rendered  judgment  against 
the  defendant  for  the  amount  claimed,  with  in- 
terest and  costs.  From  this  decision  the  de- 
fendant prosecutes  this  writ  of  error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Mr.  J.  P.  Benjamin,  for  plaintiff  in  en-or: 

It  is  admitted  that  no  sale  was  actually 
made,  and  no  brokerage  due  therefor,  for  actu- 
ally effecting  a  sale. 

If  it  were  admitted  that  brokerage  could 
ever  be  recovered  without  an  actual  sale  effect- 
ed (a  point  which  it  is  unnecessary  to  discuss 


under  the  state  of  facts  existing  in  this  cast), 
it  is  perfectly  clear  that  the  recovery  could  oo- 
ly  be  had  in  a  case  where  the  party  employiag 
the  broker  had,  through  his  own  fault  and  ca- 
price, prevented  the  accomplishment  of  the  eoa- 
dition  on  which  the  broker's  right  to  commis- 
sion depends,  to  wit;  the  effecting  of  a  sale.  Ai 
nothing  of  this  kind  appear  in  this  case,  it  ii 
our  confident  conclusion  that  the  plaintiff  ii 
error  has  been  erroneously  condemned  in  the 
lower  court. 
Mr.  Miles  Taylor,  for  the  defendant  in  error: 

1.  There  is  nothing  in  the  record  which  can 
enable  the  court  to  reverse  the  judgment  of  tkt 
court  below. 

Lathrop  v.  Judson,  19  How.  69. 

2.  The  plaintiff  in  error  employed  the  de- 
fendant in  error,  in  his  capacity  of  broker,  to 
find  a  purchaser  and  to  negotiate  a  sale  of  Ui 
(the  plaintiff  in  error's)  plantation,  etc,  for 
him.  The  defendant  in  error  found  a  pv- 
chaser,  brought  the  parties  together,  and  thej 
came  to  a  distinct  understanding  and  agree- 
ment to  make  and  complete  a  sale  of  the  prop- 
erty, and  the  sale  was  not  completed  only 
through  the  fault  of  the  plaintiff  in  error. 

3.  "The  right  of  the  defendant  in  error  to  tin 
usual  commission  of  brokers  in  such  cases,  be- 
came perfect  when  the  minds  of  the  parties  U 
the  negotiation  were  brought  to  a  concurrenee, 
and  thus  the  consideration  and  terms  of  Hit 
contract  of  sale,  with  respect  to  the  property 
to  b«  sold,  were  agreed  upon. 

C.  C.  of  La.  art.  1797,  1705;  Story  on  Agency, 
sec.  329;  Hammond  v.  Holiday,  1  Car.  ft  P.  387. 


Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court «( 
the  United  "States,  held  by  the  District  (•«»$ 
Judge  for  the  Eastern  District  of  Louisiana. 

The  suit  was  brought  by  Woodlief,  a  broker 
in  the  City  of  New  Orleans,  against  the  d^ 
fendant,  to  recover  the  sum  of  $2,600,  as  a 
commission  for  negotiating  the  sale  of  a  plsa- 
tation  and  slaves. 

The  petition  sets  out  that  on  the  18  Novem- 
ber, 1855,  the  defendant  emgls^ed  the  plain- 
tiff to  procure  a  purchaser  for  his  sugar  plan- 


Note. — When  a  broker,  to  sell  real  estate,  is  en- 
titled to  commlssloDS. 

One  who  bns  employed  a  broker  to  sell  his  real 
estate  can  himself  sell ;  and  If  he  does  so  to  a  pur- 
chaser procured  without  the  old  of  the  broker,  the 
latter  Is  not  entitled  to  his  commission.  In  order 
to  earn  his  commissions  the  broker  must  be  the  pro- 
cnrlnK  cause  of  the  sale.  Through  his  aeency  a 
customer  must  be  procured  ready  and  willing  to 
enter  Into  a  contract  upon  the  employer's  terms. 
Tombs  T.  Alexander,  101  Mass.  25S  ;  Tx)yd  v.  Mat- 
thews, 51  N.  Y.  125 ;  Hungerford  v.  Hicks.  39  Conn. 
250 ;  Journeay  v.  Tallman,  40  N.  Y.  Sopr.  (8  J. 
AS.),  436. 

When  the  broker  opens  negotiations  but  falling 
to  bring  the  customer  to  the  terms  specified,  aban- 
dons them,  and  the  employer  subsequently  sells  to 
the  game  person,  at  the  price  fixed,  be  Is  not  liable 
to  the  broker  for  his  commissions.  Wylle  v.  Mnr. 
Nat.  B'k.  81  N.  T.  415 :  Chandler  v.  Sutton,  5  Daly, 
112;  Bennett  v.  Kidder.  6  Daly,  512;  Dennis  v. 
Cbarlick.  6  Hon,  21 :  Schwartze  ▼.  Yearly,  31  Md. 
270;  Vrceland  v.  Vetterleln,  33  N.  J.  Law,  247; 
Lane  v.  Albright,  49  Ind.  275. 

Where  n  person  observed  In  passing  Ti  house  that 
the  leasehold  of  same  was  for  sale,  called  at  plain- 
tiff's and  got  a  card  to  view  the  preml-ses  with 
terms  of  sale,  saw  them  but  concluded  the  price 
was  too  btgh,  and  bad  no  further  communication 
884 


with  plaintiff,  but  subsequently  renewed  negotia- 
tion with  a  friend  of  owner  and  purchased  at  a  less 
price.  Held,  that  there  was  evidence  for  a  farj 
that  the  purchase  was  made  "through  the  plilg- 
tiff's  Intervention,"  and  consequently  thatplamtlb 
were  entitled  to  commissions.  Mansell  v.  Clemesti, 
L.  K.  9  ;  C.  P.  139  ;  8  Moaks,  Eng.  449. 

Where  two  brokers  are  employed  to  sell  or  a- 
change  property,  that  one  Is  entitled  to  commlf' 
slons  who  brings  the  minds  of  the  parties  together 
in  effecting  an  exchange,  although  the  other  my 
have  assisted  In  bringing  It  about.  Smith  v.  He- 
Govern,  65  N.  Y.  574. 

A  broker  procuring  a  party  willing  to  pnrebtM 
on  the  owner's  terms  and  notifying  the  seller  then- 
of,  and  of  the  time  and  place  for  the  completlra  •( 
the  trade.  Is  entitled  to  recover  his  brokerage,  eves 
though  the  seller  refuses  to  perform  tha  coBtnd 
he  offered  to  make.  Hart  v.  HoO'man.  44  Bern. 
Pr.  108 ;  Hague  v.  O'Connor.  41  How.  Pr.  2X7.  1 
Sweeny,  472.  See  Olentworth  T.  Lathen,  21  Bsik 
145. 

A  real  estate  broker,  wbo  has  procured  a  par 
chaser  on  the  vendor's  terms.  Is  entitled  to  the 
agreed  commissions,  notwithstanding  tbe  faflan 
of  the  purchaser  to  perform  or  the  vendor's  falliK 
to  fully  understand  the  contrnct.  If  not  caused  ii 
the  fraud  or  deception  of  tbe  broker.  Bach  t, 
Bmerleh,  S6  N.  Y.  Supr.   (3  J.  tt  8p.),  S48:  « 
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tation,  situate  on  the  Bayou  L*  Fourche,  in 
the  State  of  I^ouisiana,  and  seventy  slaves,  for 
the  price  of  $130,000,  of  which  $20,000  was  to 
be  paid  in  cash,  and  the  remainder  in  five  equal 
annual  installments,  with  interest.  That  tlie 
plaintiff  soon  thereafter  found  a  purchaser, 
namely;  (leorge  M.  Long,  of  the  Parish  ol 
Carroll,  State  of  Louisiana;  and  on  the  20th 
November,  said  Long,  with  the  plaintiff,  went 
to  the  residence  of  the  defendant,  examined 
the  property,  and  concluded  an  agreement  of 
purchase  according  to  the  terms  stated. 

The  facts  set  forth  in  the  petition  were  de- 
nied by  the  defendant,  and  the  cause  went 
down  for  trial  before  the  court,  a  jury  having 
been  waived,  when  a  judgment  was  rendered 
for  the  plnintifr,  for  the  amount  claimed. 

The  case  comes  up  on  a  writ  of  error  to  this 
court,  upon  a  statement  of  facts,  by  the  judge. 
The  issue  was  tried  in  the  court  below,  and 
the  judgment  rendered  on  the  24th  June,  1856. 
A  motion  for  a  new  trial  was  heard,  and  de- 
nied on  the  9th  of  October  following.  The  writ 
of  error  was  then  prayed  for  and  allowed,  and 
the  statement  of  facts  drawn  up  and  orderea 
to  be  filed,  nunc  pro  tunc,  as  of  the  24th  June, 
1856,  the  day  the  cause  was  first  tried  before 
the  court. 

An  objection  was  made  on  the  argument, 
that  this  statement  of  facts  could  not  be  no- 
ticed, it  having  been  made  up  after  the  term  in 
which  the  cause  was  tried,  and  as  it  did  not  ap- 
pear that  the  court  was  requested  to  draw  it 
up  at  the  time  of  the  trial.  We  are  of  opinion, 
that  as  the  judge  has  drawn  up  and  filed  the 
statement  as  of  the  day  of  the  trial,  it  is  but 
reasonable  to  presume  that  he  had  been  so 
requested  at  the  trial  by  the  counsel  for  the 
defendant.  We  agree  that  the  request  must  be 
made  at  this  time,  in  order  to  enable  the  court 
to  notice  it  in  error;  but  the  statement  may 
be  drawn  up  afterwards,  as  shall  be  convenient 
for  the  judge.  This  is  the  settled  practice  in 
courts  where  the  proceedings  are  according  to 
the  common  law.  The  bill  of  exceptions  may  be 
nettled  after,  though  the  exceptions  must 
be  taken  at  the  trial. 

As  to  the  merits,  we  are  of  opinion  that 
there  was  error  in  the  decision  of  the  court  be- 
low. 


The  terms  of  the  sale,  as  given  by  the  vendor 
to  the  plaintiff,  'the  broker,  were  sim-  [•286 
pie  and  specific— tlie  price  of  $130,000,  $20,000 
in  cash,  and  the  remainder  in  five  equal  annual 
payments.  Long,  the  purchaser,  agreed  to 
these  terms,  as  averred  in  the  petition,  and  not 
questioned  in  the  case;  and  if  he  had  offered 
and  was  in  a  condition  to  consummate  the 
agreement  according  to  its  terms,  no  doubt  the 
commission  would  nave  been  earned  and  the 
recovery  below,  right.  But  when  the  parties 
proceeded  to  the  execution  of  the  contract  of 
sale,  a  change  was  proposed  by  Long,  the  ven- 
dee, which,  for  aught  appears  upon  the  facts 
or  in  the  finding  of  the  judge,  was  never  as- 
sented to  by  the  defendant.  The  change  was 
substantial,  and  called  for  a  new  and  distinct 
agreement  before  the  vendor  could  be  bound. 
The  wife  of  Long  was  interposed  as  the  pur- 
chaser, the  husband  being  a  person  of  no  means 
or  credit.  Her  means,  it  appears,  consisted  of 
notes  given  to  her  by  Dr.  Bard,  for  a  planta- 
tion which  she  had  sold  to  him ;  and  the  great- 
er part  of  the  statement  of  facts  is  made  up  of 
various  negotiations  with  third  parties,  by  the 
plaintiff  and  Long,  with  a  view  to  turn  these 
notes  for  the  benefit  of  the  defendant,  so  as 
to  apply  them  towards  payment  of  the  $130, 
000,  the  purchase  money.  This  was  to  be 
brought  about  by  substituting  them  in  the 
place  of  notes  which  the  defendant  had  given 
to  one  Thibodaux,  from  whom  he  had  purchased 
his  plantation.  Thibodaux  was  willing  to  re- 
ceive the  notes  of  Dr.  Bard,  in  lieu  of  the  de- 
fendant's if  the  substitution  could  be  legally 
made,  and  he  could  retain  a  first  mortgage  on 
the  plantation  and  slaves  as  a  security.  Wneth- 
er  this  security  could  be  given,  or  was  agreed 
to  be  given,  nowhere  appears.  $20,000  of  these 
notes  of  the  defendant  were,  in  some  way,  un- 
der the  control  of  a  commercial  firm,  who  were 
indorsers  upon  them.  A  difliculty  existed  in 
making  a  substitution  for  these.  No  satisfac- 
tory arrangement  was  made  in  respect  to  them, 
and  none  at  all  as  concerned  the  sum  of  $20,000, 
which  was  to  be  paid  to  the .  defendant  in  cash. 

The  evidence  in  the  case,  therefore,  neither 
shows  that  the  defendant  agreed  to  this  change 
of  the  conditions  of  sale,  nor,  if  he  had,  tuat 
they  could  or   would  have   been  carried  into 


where  the  purchaser  refuses  to  slfni  the  contract 
of  purchase  becnuse  of  owner's  insertion,  acalnst 
broker's  objection  of  the  usual  forfeiture  clause. 
Beebe  v.  KHncor,  35  N.  Y.  Snpr.  (3  .T.  &  Sp.),  452. 

Where  two  brokers  nre  separately  employed  to 
sell  same  properly,  and  each  o[  tbem  has  called  at- 
tention of  sume  purchaser  thereto,  the  one  who 
afterwarits  succecils  In  cirectlng  a  sale  Is  entitled 
to  commissions  to  the  czclnsion  of  the  other.  Uar- 
acella  v.  Oiloli,  .'I  Daly,  !:!.'(;  Dreyer  v.  naucb,  42 
Uow.  I'r.  22  ;  3  I'aly,  4;M  ;  10  Abb.  N.  S.  343. 

In  nn  action  by  real  estnte  broker  for  compensn- 
tlon  for  his  services,  evidence  of  defects  in  the 
title  Is  Irreluvaut  unU  inailmlssible.  Allen  v. 
James,  7  Daly.  13.  ITe  Is  entitled  to  his  commissions 
tbouKh  the  purehoser  Is  relieved  from  his  purchase 
br  the  court  on  account  of  a  defect  of  title.  Smith 
V.  Moonoy,  14  \Veci(,  DIr.  "J.'iT. 

lie  Is  entitled  to  his  commissions  if  he  is  the  pro- 
cnriDc  cause  of  the  snie,  by  brlnclng  the  parties 
together.  thouKh  be  does  not  in  fact  ne^tlate  It, 
and  Is  not  pr<-sent  at  the  sale.  Arnold  v.  Wood,  13 
Week,  I»g.  302. 

Where  n  broker  procures  an  offer  to  be  made  and 
advises  airainst  it,  and  subsequently  his  employer 
negotiates  a  sale  at  an  advanced  price  to  same  per- 
son, broker  Is  not  entitled  to  his  commissions  upon 
the  sale.  White  v.  Twltchlogs,  26  Hun,  503. 
1.1  li.  ed. 


A  real  estate  broker,  acting  as  such,  and  not  as  a 
middleman,  with  the  knowledge  o(  both  pnrtli>s 
that  he  acts  for  both,  cannot  recover  from  either  i( 
employed  by  and  entitled  to  compensation  from 
the  other,  unless  this  double  employment  was  dis- 
closed to  and  assented  to  by  both.  Custom  among 
brokers  to  charge  commission  to  both  Is  inadmis- 
sible. Riegel  V.  (Joiild.  7  I.ans.  177  ;  UulT  v.  Snmp- 
son.  10  Gray.  .103  :  Watker  v.  Osgood.  98  Mass.  348 ; 
Reddeld  v.  Tegg,  38  IS.  Y.  212;  Coleman  v.  Uarrl- 
gues,  18  Barb.  GU:  Gleotworth  v.  Luthen,  21  Barb. 
14.-> :  Morrison  v.  N.  Y.  &  N.  H.  n.  11.  Co.  32  Barb. 
5(i8  ;  Itlce  v.  Wood.  113  Mass.  133;  I'^arnaworth  v. 
Ilcmmer,  1  Allen,  404 ;  Raisin  v.  Clark,  41  Md.  158; 
Lynch  v.  Fallon,  11  R.  I.  311 ;  Bennett  v.  Kidder,  5 
Daly,  512. 

One  who  la  merely  employed  to  bring  buyer  and 
seller  together  and  leave  them  to  make  their  own 
bargains  is  a  mere  middleman,  and  not  within  tbe 
rule.      Balhrimer  t.  Helchardt,  ."iS  How.  Pr.  414. 

Sucli  brokers  may  make  valid  agreements  with 
ench  of  the  parties  for  commlssloDS.  Hiegei  v. 
Gould.  7  Lans.  177 ;  Rowe  v.  .Stevens,  53  N.  Y.  621 
ABg.  35  N.  Y.  Supr.  (3  J.  &  Sp.).  185). 

See,  also,  note  to  44  L.  R.  A.  503  on  performance 
of  contract  by  a  real  estate  broker  to  find  a  pur- 
chaser or  effect  '  an  exchange  oX  bis  principal's 
property. 
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effect  by  the  third  persons  concerned,  nor  any 
evidence  of  the  condition  to  pay  the  $20,000 
down. 

The  terms  of  sale,  as  we  have  stated,  werb 
very  distinct  and  easily  understood;  but  the 
terms  and  conditions  of  the  proposed  fulfill- 
ment are  complicated,  confused,  involved  in 
doubt  and  imcertainty,  and  the  fulfillment  it- 
self, even  upon  these  conditions,  rather  con- 
jectural than  otherwise. 

The  learned  judge  observes,  in  bis  statement, 
"that  the  court  see  no  reason  to  doubt  that 
227*]  Long  and  wife  would  have  been  'pre- 
pared to  comply  with  the  terms  of  the  contract, 
by  meeting  the  wishes  of  McGavock  (the  de- 
fendant), in  regard  to  the  notes  given  by  him 
when  he  purchased  the  plantation  from  Tliibo- 
daux,  even  if  they  were  required  to  pay  cash 
for  the  amount  for  which  the  commercial  firm 
were  indorsers,  by  having  discounted  a  portion 
of  Dr.  Bard's  obligations."  This  is  an  opinion 
of  what  might  have  been  effected  towards  the 
consummation  of  the  contract  of  sale,  rather 
than  what  had  been  done  preparatory,  and  with 
a  view  to  the  fulfillment,  which  would  have 
been  much  more  pertinent  to  the  issue  in  the 
case.  As  the  terms  of  sale  were  explicit,  the 
proposal  to  fulfill  should  have  been  equally  so. 
Nothing  should  have  been  left  to  conjecture  or 
speculation.  There  should  have  been  as  much 
certainty  on  the  one  side  of  the  contract  as  up- 
on the  other.  Certainty  in  the  offer  to  fulfill  is 
as  important  to  the  vendor  as  in  the  terms  of 
the  sale  to  the  vendee,  and  equally  necessary 
before  the  vendor  can  be  put  in  fault.  The 
broker  must  complete  the  sale;  that  is,  he  must 
find  a  purchaser  in  a  situation  and  ready  and 
willing  to  complete  the  purchase  on  the  terms 
agreed  on,  before  he  is  entitled  to  his  commis- 
sions. Then  he  will  be  entitled  to  them;  though 
the  vendor  refuse  to  go  on  and  perfect  the  sale. 

Judgment  of  the  court  below  reversed. 


SAMUEL  A.  WHITE  et  al.,  Plffs.  in  Er., 

V. 

ALBERT  T.  BUKNLEY. 

(See  S.  C.  20  How.  235-261.) 

Jury  question — ^grant,  when  not  void  for  excess 
— evidence  necessary  to  found  charge  upon — 
when  alien  can  convey — copy  grant,  evidence 
from  comparison — when  time  of  limitation 
begins  to  run. 

Wbere  tbe  court  left  It  to  the  jurj  to  determine 
whether  tbe  land  lay  In  tbe  empress  of  Martin  De 
Licon,  tbere  was  do  error. 

Grant  Is  not  void,  because  tbe  surveyor  returned 
an  excess  In  bis  survey,  wltbout  any  evidence  tbat 
the  grantee  participated  In  tbe  matter. 

Tbere  must  be  some  evidence  on  wblcb  a  cbarge 
to  the  lory  Is  fonnded ;  otherwise,  it  cannot  be  law- 
fully griven. 

An  alien  friend  can  convey  his  lands  situate  in  a 
foreign  Government. 

Wbere  a  civil  law  conveyance  was  made  In  a 
notary's  book,  and  a  copy  furnished  to  the  grantee, 
as  a  second  original,  to  let  In  the  copy  as  evidence. 
It  may  be  proved  by  a  witness  that  he  bad  com- 
pared It  with  the  original  on  file  on  the  Notary's 
nook,  that  It  was  a  true  copy,  that  tbe  Notnry  was 
dead  and  tbat  bis  bandwriting  was  genuine,  tbat 
\  one  of  tbe  subscribing  witnesses  to  tbe  act  of  snlo 
waB  also  dead,  and  tbat  bis  signature  was  genuine. 


Tbe  Texas  Act  ot  1841  section  15,  requires  sidt 
to  be  Instituted  within  three  years  next  after  tk* 
cause  of  action  shall  have  accrued.  Until  tbe  last 
of  tbe  plaintiff  was  trespassed  upon,  this  action  t{ 
trespass,  to  try  title,  could  not  be  maintained. 

Argued  Jan.  26,  1858.      Decided  Feb.  22,  18S& 

THIS  was  an  action  to  trespass  to  try  title, 
brought  in  the  District  Court  of  the  United 
States  for  the  District  of  Texas,  by  the  defend- 
ant in  error,  to  recover  a  league  of  land  sitoat- 
ed  in  Calhotm  County,  Texas. 

The  trial  below  resulted  in  a  verdict  for  tlis 
plaintiff,  for  nominal  damages  and  a  writ  of 
possession;  whereupon  the  defendants  sued  oat 
this  writ  of  error. 

The  proceedings  in  the  court  below  were 
very  complicated,  and  it  is  not  deemed  neoes- 
sary  to  set  them  out  in  detail,  as  those  whidi 
are  nuU^rial  sufficiently  appear  in  the  opinion 
of  the  court. 

Messrs.  I.  A.  &  George  W.  Pascha],  John  E 
Reagan  and  Thompson,  for  plaintiffs  in  error. 

This  suit  was  conducted  under  the  Sutute 
of  Texas,  to  try  titles.  The  errors  assigned 
arise  upon  several  bills  of  exception. 

The  first  goes  to  the  legal  effect  of  the  grast 
upon  which  the  recovery  was  had.  The  grant, 
upon  its  face,  and  by  calculation  of  the  field 
notes,  calls  for  "fifty  million  square  vaiai," 
which  is  double  the  area  allowed  by  the  law." 

When  this  grant  was  offered,  the  defendant* 
below  objected  to  its  admissibility,  became 
upon  its  face  it  was  null,  upon  the  ground  of 
the  excess.  When  this  question  was  raited, 
the  court  beard  evidence  "as  to  the  law  and 
usage." 

The  court  overruled  the  objection  and  admit- 
ted the  grant. 

Second  Bill  of  Exceptions. 

When  the  conveyance  from  Leonardo  Uaaso 
to  Peter  W.  Grayson,  executed  before  a  notary 
public  in  Louisiana,  dated  April  6,  1838,  wu 
offered  in  evidence,  the  defendants  interposed 
the  following  objections  to  the  reading  of  it: 

First.  Because  it  was  not  executed  in  aoeord- 
ance  with  the  then  existing  laws  of  Texas,  ■ 
this,  to  wit : 

1.  That  it  did  not  appear  that  it  was  exe- 
cuted before  any  notary  or  other  officer  autlior- 
ized  by  law  to  take  and  authenticate  public  in- 
struments. 

2.  That  it  did  not  appear  that  the  foreigi 
notary,  before  whom  it  purports  to  have  beca 
passed  and  executed,  made  out  and  delivered 
to  the  interested  party  at  the  time  a  testimonio, 
or  second  original,  as  by  the  then  existing  law 
was  required. 

Second.  Because  the  protocol  or  first  orig- 
inal, should  be  produced  or  satisfactorily  a^ 
counted  for  before  said  copy,  which  is  second- 
ary evidence,  can  be  admitted. 

Third.  Because  if  any  testimonio  or  teeood 
original  was  ever  in  fact  issued,  its  absence  ii 
not  accounted  for. 

Fourth.  Because  the  showing  that  the  prs- 
tocol  or  first  original,  is  in  the  office  of  a  notaiy 
in  the  Parish  of  St.  Landry,  in  the  State  Loui- 
siana, is  not  satisfactorily  accounting  for  tke 
non-production  of  the  original. 

Fifth.  Because  the  Notary's  offlee  in  tie 
State  of  Louisiana  is  not  quoad,  tbe  orisistl 
paper,  a  public  office  within  the  meaning  of  tk 
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'  Act  of  Congress  of  March  27,  1804,  entitled 
'  "An  Act  supplementary  to  the  Act  entitled  an 
I  Act  to  prescribe  the  mode  in  which  the  pub- 
I         lie  Acts,  records,  and  proceedings  in  each  State 

shall  be  authenticated,  so  as  to  take  effect  in 

every  other  State." 
]  Sixth.  Because    the    Notary's    office    in   the 

State  of  Louisiana  is  not,  quoad  the  original 
I  paper,  a  public  office  within  the  true  intent  and 
t        meaning  of  the  rule  of  the  common  law. 

Seventh.  Because  it  is  not  proven  in  accord- 
I        anee  with  the  rules  and  principles  of  the  eom- 
I         mon  law. 
I  These  objections  were  all  overruled  and  the 

document  read. 

Third  Bill  of  Exceptions. 
This  raises  the  question  as  to  the  right  of  the 
,         plaintiffs   below   to   use  depositions  taken  de 
bene  esse  by  the  defendants. 

I         Exceptions  to  the  Instructions  arising  upon  the 

Evidence. 
1  The  defendants  proved  by  the  official  survey, 

that  the  grant  contained  60,004,190  square  varas 
of  land,  and  not  over  one  labor  of  marsh  and 
water  upon  the  tract. 

The  Empresario  De  Leon  had  no  right  to 
t^nt  the  locus  in  quo,  because  it  was  nut  with- 
in the  jurisdiction  of  his  empresa,  because  he, 
De  T^on,  had  never  had  the  consent  of  the  Fed- 
eral Executive  to  his,  De  Leon,  colonizing  the 
coast  leagues. 

It  has  been  repeatedly  ruled  by  the  Supreme 
Court  of  Texas,  that  if  the  land  was  beyond 
the  jurisdiction  of  the  granting  officer  or  sur- 
veyor; or  there  was  want  of  authority  in  the 
officer  making  the  grant;  or  of  legal  qualifica- 
tions m  the  colonists;  or  anything  else  which 
shows  that  the  grant  is  contrary  to  law,  it  is 
null  and  void. 

Mason  v.  Rusaell,  1  Tex.  730;  affirmed  in 
De  I^on  V.  White,  0  Tex.  603;  The  SUte  v.  De 
Lesdenier,  7  Tex.  77;  in  which  latter  case  the 
principle  of  Wilcox  v.  Jackson,  13  Pet.  498; 
Stoddard  v.  Chambers,  2  How.  284;  Sam- 
peyreae  v.  The  U.  S.  7  Pet.  222— which  affirm 
Polk  V.  Wendall,  6  Wheat.  308— was  affirmed. 

This  doctrine  of  £^nts,  becoming  void  be- 
cause the  land  granted  was  generally  or  spe- 
cially reserved  from  such  appropriation,  or  be- 
cause it  was  politically  beyond  the  jurisdiction 
of  the  prantiiig  officer,  is  not  new  to  this  court. 
In  addition  to  the  cases  of  Wilcox  v.  Jackson, 
and  Stoddard  v.  Chambers,  already  cited,  may 
be  mentioned  the  great  case  of  Porterfield  v. 
Clark,  2  How.  77,  in  which  the  doctrine  was 
expressly  recognized,  that  if  the  land  lay  with- 
in the  reserved  district,  the  grant  was  a  nullity. 

We  think  that  the  facts  established  beyond 
question. 

1.  That  De  Leon's  contracts  never  gave  him 
the  power  to  colonize  or  grant  land  below  the 
San  Francisco  Rancho;  and  therefore  the  locus 
in  quo  was  beyond  his  jurisdiction  and  the 
grant  void. 

2.  Before  De  Leon's  second  or  extension  con- 
tract. Power  and  Hewitson  were  given  the 
right  to  colonize  the  coast  leagues  between  the 
Neuces  and  Lavaca;  that  to  this  contract  he 
iiad  the  consent  of  the  Federal  Executive;  and 
therefore  that  DeLeon  had  obtained  a  decision 
1ft  St.  ed. 


in  his  favor,  which  he  did  not  then.  Accord- 
ing to  the  2d  article  of  the  National  Coloni- 
zation Decree,  the  extension  grant  could  only 
have  been  made  with  reference  to  Power  and 
ilewitson's  previous  rights ;  and  therefore  there 
could  have  been  no  controversy  except  as  to  the 
position  of  De  Leon's  lower  line,  under  his  con- 
tract of  1S24  with  the  Provincial  Delegation. 

These  being  the  facts  and  the  law  of  the 
case,  the  giving  the  instructions  given  for  the 
plaintiff,  and  the  refusing  to  give  the  only  in- 
structions authorized  by  the  law  and  the  evi- 
dence, is  such  error  as  must  cause  a  reversal  of 
the  case. 

But  as  this  court  may  regard  the  question  as 
being  mixed  with  law  and  fact,  it  may  feel 
it  its  duty  to  pass  upon  the  mesne  conveyance. 

We  pass  over  the  deed  from  Morales  to  Man- 
so  with  the  single  remark,  that  it  was  a  pur- 
chase of  land  acquired  under  the  Colonization 
Law;  and  Manso  took  the  land  subject  to 
the  principle,  that  if  be  afterwards  became 
domiciliated  in  a  foreign  country,  the  land  be- 
came entirely  vacant,  and  reverted  to  the  pub- 
lic domain. 

See  16th  Art.  of  the  Nat.  Col.  Decree  of  1824; 
Holliman  v.  Peebles,  1  Tex.  673. 

Affirmed  by  this  court  in  McKinney  ▼. 
Saviego,  18  How.  235. 

When  the  deed  from  Leonardo  Manso  to 
Peter  W.  Grayson,  dated  April  6th,  1836,  was 
offered  in  evidence,  nrae  objections  were  taken 
to  it,  any  one  of  which;  it  seems  to  us,  was 
sufficient  to  have  excluded  it,  and  several  of 
which  should  have  destroyed  its  legal  effect. 

The  court  erred  in  refusing  in  every  possi- 
ble way  to  give  the  defendants  the  benefits  of 
their  pleas  of  prescription  of  three  years,  and 
in  refusing  to  allow  proof  that  the  plaintiff 
had  conveyed  away  a  large  part  of  his  right 
pending  the  action.  There  was  error  in  admit- 
ting the  parol  evidence  and  instructing  the 
jury  upon  it. 

Messrs.  Robert  Hughes,  George  U.  Bibb  and 
W.  P.  Ballinger,  for  defendant  in  error: 

1.  It  is  contended  for  the  defendants  in 
ejectment,  that  the  patent  under  which  Burn- 
ley claims  is  void,  because  of  the  surplus  of 
land  contained  in  the  survey. 

The  survey  was  made  by  the  officer  appointed 
for  that  purpose  by  the  Government  over  whom 
the  patentee  had  no  control.  The  Government 
made  no  objection  to  the  survey  and  issued  the 
patent.  It  would  be  unreasonable  and  unjust 
that  the  patentee  should  forfeit  his  right  by 
the  mistake,  misjudgment  or  misconduct  of  the 
officer  of  the  Government,  in  making  the  survey 
too  large.  It  is  not  alleged  that  the  patentee 
procured  the  surplus  by  fraud  or  misconduct 
on  his  part.  If  the  survey  had  been  too  small, 
there  was  no  mode  by  which  it  could  be  en- 
larged. The  opinion  and  reasoning  of  this 
court  in  Taylor  v.  Brown,  5  Cranch,  249,  seems 
to  be  conclusive  on  this  point. 

2.  As  to  the  question  whether  Leonardo  Man- 
so was  or  was  not  an  alien  enemy  at  the  date 
of  his  deed,  Sept.  26,  1834,  to  Peter  W.  Gray- 
son, a  citizen  of  Texas,  Manso  was  a  citizen  of 
Mexico  of  which  Texas  was  at  that  time  a 
Province,  and  became  a  resident  citizen  of  Do 
fjpon's  Colony  in  Texas. 

Wars    between    independent    sovereigns    are 
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called  foreign  wars,  the  subjects  of  the  one  and 
the  other  wing  aliens,  owing  no  common  alle- 
giance. There  are  also  civil  wars,  where  the 
subjects  of  citizens  owing  allegiance  to  the  same 
government  fight  against  each  other  in  rebell- 
iod;  some  takmg  part  in  favor  of  the  existing 
government,  and  some  for  revolution.  These 
are  enemies  but  not  alien  enemies. 

"Alien  enemy  is  such  an  one  as  is  born  un- 
der the  obeisance  of  a  prince  or  State  that  is  in 
hostility  with  the  King  of  England." 

Bacon's  Works,  VoL  IV,  p.  327;  also  pp. 
3S8,  350. 

In  the  case  of  Fairfax's  Devisee  v.  Hunter, 
7  Cranch,  COS,  it  appears  that  Lord  Fairfax,  a 
citizen  and  inhabitant  of  Virginia,  died  in  De- 
cember, 1781;  by  his  last  will  and  testament 
devising  his  estate  to  Denny  Martin,  who  was 
afterwards  called  Denn^  Fairfax,  who  was  a 
native  bom  British  subject,  and  never  became 
a  citizen  of  the  United  States,  but  always  re- 
sided in  England. 

It  was  contended  that  Denny  Fairfax  was  an 
alien  enemy  and  did  not  take  by  the  devise; 
but  this  court  decided  that  he  did  take  by  de- 
vise. This  case  is  analogous  to  the  case  in 
question,  and  the  decision  is  concliisive  in  favor 
of  the  deed  from  Manso  to  Grayson. 

3.  The  defendants  in  ejectment  endeavored 
to  protect  themselves  by  the  Texas  Statute  of 
Limitations  of  three  years.  Sec  15,  Session 
Acts  of  1841,  p.  187. 

It  is  clear  that  defendants  lived  within  the 
plaintiff's  grant,  but  not  for  the  space  of  three 
years  before  the  institution  of  this  suit.  They 
claim  under  a  deed  from  White,  who  has  a 
junior  patent,  interfering  in  part  only  with 
Burnley's  elder  grant.  White  settled  outside 
of  the  interference  with  Burnley's  grant.  This 
possession  of  White  outside  of  Burnley's  grant, 
the  defendants  in  ejectment  claim  to  annex  to 
their  short  possession  within  Burnley's  grant, 
so  as  to  eke  out  three  years'  adverse  possession. 
By  the  elder  grant  to  Burnley,  the  patentee 
became  seised  of  all  the  land  within  the  patent. 

Green  v.  Liter,  8  Cranch,  247. 

The  possession  of  White  outside  of  Burnley's 
patent  did  not  disseise  Burnley,  nor  give  him 
any  cause  of  action.  The  Statute  oould  not 
begin  to  run  against  Burnley  until  he  had  cause 
of  action.  Now,  it  is  clear  that  Burnley  had 
no  cause  of  action  against  White,  White's  pos- 
session not  being  within  the  bounds  of  Burn- 
ley's patent. 

Trimble  v.  Smith,  4  Bibb.  257;  Pogue  v. 
McKee,  3  A.  K.  Marsh.  128;  Talbot  v.  McGav- 
ock,  1  Yerg.  262;  Fitzrandolph  v.  Norman,  Tay. 
N.  C.  T.  R.  132;  Green  v.  Uarman,  4  Dev.  168; 
Overton  v.  Davisson,  1  Gratt.  211. 

4.  As  to  forfeiture  by  abandonment.  By  the 
Constitution  of  Texas,  all  forfeitures  accrued 
to  the  public.  Constitution  of  Texas,  Schedule, 
sec.  2.  The  President  had  power  "to  remit 
fines  and  forfeitures  and  to  grant  reprieves  and 
pardons  except  in  cases  of  impeachment." 
Art.  6,  sec.  4. 

The  defendants  could  not  appropriate  to  their 
private  use  a  forfeiture,  if  it  had  accrued. 

Lands  forfeited  or  escheated  to  the  Cominon- 
wealth,  do  not  inure  to  the  benefit  of  a  junior 
patentee. 

Jones  V.  Chiles,  4  J.  J.  Marsh.  612. 
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Penalties  and  forfeitures  are  public  ri^ta, 
not  private  and  individual  rights.  They  axe 
private  calamities  and  misfortunes  to  tiisae 
who  fall  nnder  the  burden  and  loss. 

Beard  v.  Smith,  6  Mon.  473. 

"An  individual  sued  cannot  inquire  into  tte 
question  of  forfeiture,  under  the  provision*  «t 
the  Constitution. 

Swift  V.  Herrera,  9  Tex.  363;  Hancock  ▼. 
McKinney,  7  Tex.  384. 

The  abandonment  relied  upon  by  the  defend- 
ants, was  based  upon  the  20th  wticles  of  the 
Col<Hiization  Law  of  March  24,  1825.  That 
article  was  repealed  by  the  Colonization  Law 
of  1832  (Decreel90),  and  also  by  the  Revolu- 
tion and  Constitution  of  Texas. 

The  government  had  instituted  no  proceed- 
ings to  declare  the  forfeiture,  neither  by  in- 
quest of  -oflBce  nor  by  any  other  process  of  law. 

By  the  Constitution  of  Texas,  Declaration  of 
Rights,  sec.  Sixth,  "No  man  shall  be  deprived 
of  life,  liberty  or  prc^rty,  but  by  due  oonrae 
of  law." 

This  process .  of  law  meana  a  judicial  pro- 
ceeding. By  this  the  Leg^lature  of  Texaa  are 
prohibited  from  passing  bills  of  attainder,  biUs 
of  forfeiture  and  bills  of  escheat,  by  their  own 
declaration,  dispensing  with  any  judicial  pro- 
ceeding. 

The  case  was  fairly  submitted  to  the  jury 
without  any  erroneous  instruction.  The  jury 
have  found  for  the  plaintiff;  and  the  facts 
found  by  the  jury  are  not  subject  to  reviaioo 
to  this  court. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  and  tried  in  the  Dis- 
trict Court  of  Texas,  to  recover  a  league  of 
land  lying  in  that  State,  fronting  in  part  «■ 
Matagorda  Bay,  east  of  the  mouth  of  the  Guada- 
lupe River,  and  purporting  to  be  in  Martin  Dt 
Leon's  colony  or  empresa. 

1.  The  first  objection  made  on  the  trial,  was 
to  the  introduction  of  the  grant  offered  in  evi- 
dence, on  the  ground  that  the  land  did  not  lie 
in  the  Colony,  and  therefore  the  oflScers  of  tlM 
same  wanted  jurisdiction,  and  had  no  powsr 
to  grant  to  Benito  Morales,  under  whom  Bom- 
ley  claims.  If  the  premises  were  true,  the  eon- 
elusion  would  certainly  follow.  McLemore  t. 
Wright,  2  Yerg.  Tenn.  236. 

It  is  an  historical  fact,  established  as  aueh  by 
the  decision  of  the  Supreme  Court  of  Texas, 
in  the  case  of  De  Leon  v.  White,  0  Tex.  588, 
that  the  empresario  contract  of  Id^rtin  De  Le- 
on was  so  amended  by  order  of  tlie  General 
Government  of  Mexico  as  to  include  the  Uttoral 
leagues  along  the  coast  of  the  Mexican  Gulf,  in- 
cluding that  portion  thereof  where  the  land  in 
dispute  lies. 

It  is  not  only  established  by  the  history  of 
the  country;  but  *here,  it  was  also  [*S4T 
proved  by  witnesses,  after  proof  had  been  made 
to  the  court,  that  many  of  the  documents  of 
the  empresa  had  been  destroyed  by  the  soldiers 
of  the  Texas  Army  during  the  revolutionary 
struggle.  The  court  left  it  to  the  jury  to  de- 
termine whether  the  land  lay  in  the  empi«aa 
of  Martin  De  Leon,  and  they  so  found.  In  doing 
this,  we  think  there  was  no  error  committed  as 
against  the  defendant. 

SO  How. 
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2.  The  n«xt  question  appears  on  the  face  of 
the  grant.  All  the  steps  leading  to  the  grant, 
with  one  exception,  are  regular. 

The  quantity  of  land  that  the  lines  of  survey 
include  is  equal  to  two  leagues,  whereas  only 
one  league  is  called  for;  and  the  reason  the 
surveyor  gives  in  his  certificate  of  survey  for 
the  excess  is,  that  he  included  in  the  survey  a 
bay  of  the  ocean,  which  was  not  subject  to 
grant,  a  quantity  equal  to  a  league. 

This  statement  was  proved  to  be  untrue — 
almost  entirely.  The  grant  contains  two 
leagues  and  more  of  fast  land;  and  for  this 
reason  it  was  insisted  at  the  trial  that  it  was 
fraudulent  and  void.  But  the  court  charged 
the  jury  to  the  contrary,  with  several  qualifi- 
cations. These  we  deem  to  have  been  useless; 
as  our  opinion  is,  that  a  regular  grant  (that  is, 
a  completed  title,  made  by  those  exercising  the 
proper  political  power  to  grant  lands)  is  not 
open  to  this  objection,  by  an  opposing  claim- 
ant setting  up  a  younger  title;  and  we  under- 
•tand,  that  on  this  principle  the  well  considered 
cases  of  Hancock  v.  McKinney,  7  Tex.  384,  and 
of  Swift  V.  Herrera,  9  Tex.  263,  proceed.  Such 
b  the  settled  doctrine  elsewhere.  Overton  t. 
Campbell,  6  Hayw.  166. 

How  far  the  Government  of  Texas  might  in- 
terfere by  "due  course  of  law"  (that  is,  by  a 
suit  in  its  name  and  behalf),  is  a  question  for 
that  Government  to  decide.  Owens  v.  Rains' 
Lessee,  5  Hayw.  165,  is  to  the  effect  that  it 
can  only  be  done  by  suit. 

To  hold  that  this  grant  was  void,  because  the 
Surveyor  returned  an  excess  in  his  survey, 
without  any  evidence  that  the  grantee  partici- 
pated in  the  matter,  as  is  the  case  here,  would 
M  an  alarming  doctrine  through  a  widespread 
portion  of  the  United  States.  No  instance  is 
recollected  where  the  State  has  interfered  by 
•uit  to  reform  a  land  patent  for  excess  of 
quantity.  The  consideration  of  more  or  less 
of  excess,  to  constitute  a  prima  facie  case  of 
fraud,  would  give  a  latitude  of  discretion  to 
the  Judicial  Department  over  the  executive  and 
granting  power,  inconsistent  with  the  independ- 
ence of  the  latter  in  this  branch  of  administra- 
tion. Under  the  Spanish  and  Mexican  Govern- 
ments, the  judiciary  had  no  authority  to  inter- 
fere at  all  in  any  case.  The  Political  Depart- 
ment retained  to  itself  all  the  power  to  reform 
or  to  annul  titles. 

X4S*]  *But  where  the  executive  authority  in- 
tervenes, and  calls  on  the  courts  of  justice  to 
aid  "in  the  due  course  of  law,"  no  collision  be- 
tween the  two  departments  can  occur. 

That  a  case  of  excess  sufficiently  gross  could 
arise  to  justify  a  proceeding  by  suit  on  the 
part  of  the  State  of  Texas,  to  reform  a  Span- 
ish grant,  we  do  not  doubt. 

United  States  v.  Hughes,  11  How.  662. 

But  the  question  here  is  not  of  reform;  it  is 
of  original  nullity. 

What  was  the  condition  of  Morales'  title? 
He  applied  for  a  league  of  land  as  a  colonist; 
Us  petition  was  granted,  and  a  survey  ordered. 
The  Surveyor  made  return  of  his  survey  to  the 
Commissioner,  who  in  effect  exercised  the 
granting  power  in  De  Leon's  colony.  The  lines 
of  the  survey  call  for  other  adjoining  tracts, 
and  their  comers  previously  made.  On  the 
faitb  of  this  survey,  the  Commissioner  proceed- 
•4  to  extend  the  title  to  Morales.  It  is  prub- 
IB  Ii.  ed. 


able  that  no  actual  survey  was  made  on  the 
ground;  and  hence  it  happened  that  the  Sur- 
veyor's certificate  stated  that  more  than  one 
half  of  the  boundary  shown  on  the  plat  was 
covered  by  water,  and  not  subject  to  grant. 
Of  this  matter,  the  Surveyor  and  the  Commis- 
sioner, as  the  judge  of  land  distribution,  had 
jurisdiction;  it  was  their  duty  to  act  justly  be- 
tween the  Government  and  the  grantee.  The 
Commissioner  acted  by  extending  the  title  of 
possession,  and  thus  vested  a  full  title  In  Mo- 
rales. No  one  at  that  time  had  any  right  to 
complain,  if  the  Government  was  content;  it 
has  so  far  acquiesced,  and  younger  grantees 
are  bound  by  that  acquiescence. 

There  is  not  the  slightest  evidence  that  Mo- 
rales had  any  Icnowlolge  that  the  statement 
made  by  the  Surveyor  in  his  certificate  of  sur- 
vey was  untrue;  and  therefore  the  grant  as  to 
him  is  not  void,  and  could  only  be  voidable  in 
part,  if  it  could  be  reformed  at  all. 

3.  Morales  conveyed  to  Manso,  who  was  a 
citizen  of  Texas  residing  in  De  Leon's  Colony, 
when  resistance  to  the  Central  Government  of 
Mexico  was  first  agitated  by  the  inhabitants  of 
Texas. 

All  Spaniards  were  ordered  to  leave  the  coun- 
try by  the  party  which  eventually  proved  suc- 
cessful; and  Manso,  being  a  Spaniard,  left  and 
went  to  Louisiana;  and  it  is  insisted  that  this 
forced  removal  was  an  abandonment  of  the 
country,  and  a  forfeiture  of  his  land,  according 
to  the  colonization  laws  of  Coahuila  and  Texas. 
Manso  took  no  part  in  the  revolutionary  move- 
ment, quietly  left,  and  resided  in  Louisiana 
from  the  fall  of  1834  up  to  the  time  when  he 
conveyed  to  Grayson,  in  April,  1836.  Such  was 
the  only  proof  of  his  acts,  so  far  as  they  af- 
fect this  controversy. 

*The  evidence  did  not  warrant  any  [*24t 
charge  from  the  court  on  the  ground  of  aban- 
donment of  the  county  by  Manso.  The  case  of 
Hardy  v.  De  Leon,  6  Tex.  211,  is  conclusive  on 
this  ground  of  defense.  To  hold  otherwise, 
would  violate  the  entire  doctrine  laid  down  in 
the  case  of  McMullin  v.  Hodge,  6  Tex.  34. 

There  must  be  some  evidence  on  which  a 
charge  to  the  jury  is  founded,  otherwise  it  can- 
not be  lawfully  given.  As  there  was  no  evi- 
dence from  which  an  abandonment  could  be 
found  by  the  jury,  an  instruction  on  the  subject 
could  only  mislead. 

Chirac  et  al.  v.  Reinecker,  2  Pet.  62S. 

In  the  next  place,  we  are  of  the  opinion  that 
there  was  no  evidence  introduced  on  the  trial 
below  which  could  have  warranted  the  court 
to  give  any  instruction  to  the  jury  destructive 
of  Grayson's  title,  on  the  supposition  that  Man- 
so was  an  alien  enemy  at  the  time  of  convey- 
ing, and  therefore  had  no  capacity  to  convey. 

When  one  nation  is  at  war  with  another  na- 
tion, all  the  Subjects  or  citizens  of  the  one  are 
deemed  in  hostility  to  the  subjects  or  citizens 
of -^he  other;  they  are  perosnally  at  war  with 
each  other,  and  have  no  capacity  to  contract.  ' ! 
Here  Manso  was  a  citizen  of  Coahuila  and 
Texas,  when  he  was  forced  to  leave  his  coun- 
try, and  continued  away,  subject  to  the  same 
coercion,  until  after  independence  was  declared 
by  Texas,  March  2d,  1836.  The  Constitution 
of  Texas  was  adopted  March  17th,  1836;  by 
the  10th  section  of  which  it  is  provided,  that 
"all    persons    (Africans,    etc,   excepted)    who 
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were  residinE^  in  Texas  on  the  day  of  the  Dec- 
laration of  Independence  shall  be  considered 
citizens  of  the  llcpuhlic,  and  entitled  to  all  the 
privileges  of  such."  Alanso  conveyed  to  Gray- 
son in  April,  afterwards.  There  was  a  susipi- 
cion  (he  being  a  Spaniard)  that  he  sympa- 
thized with  the  federal  authorities  of  Mc.\ico, 
•nd  might  take  sides  with  the  enemies  of 
Texas;  but  this  record  affords  no  proof  that  he 
did  so,  up  to  the  time  when  he  conveyed  to 
Grayson;  nor  is  there  any  proof  showing  that 
be  had  abandoned  his  domicil  in  Texas,  which 
he  was  forced  to  leave  some  si-xteen  months  be- 
fore independence  was  declared;  nor  is  it  of 
any  consequence,  whether  he  did,  or  did  not,  be- 
come domiciled  in  Louisiana,  if  he  was  not  an 
alien  enemy  to  the  Republic  of  Texas,  and  to 
her  citizen  Grayson,  the  grantee;  as  an  alien 
friend  can  convey  his  lands  situate  in  a  foreign 
government;  and  that  the  title  is  defeasible, 
is  nothing  to  the  purpose  of  this  case. 

It  is  again  insisted  that  Manso,  after  he  con- 
reyed  to  Grayson,  removed  to  Mexico,  and  that 
this  must  be  taken  as  evidence  that  he  was  an 
XSO*]  alien  enemy  when  independence  was  'de- 
clared. The  Texas  courts  hold  that  forcing  a 
party  to  leave  the  country  should  not  operate 
to  his  prejudice.  Hardy  t.  De  Leon,  6  Tex. 
211.  And  this  court  held,  in  the  case  of  McII- 
vaine  v.  Coxe's  Lessee,  4  Cranch,  209,  that  a  cit- 
izen of  New  Jersey  did  not  forfeit  his  citizen- 
ship by  joining  the  British  Army  during  our 
Revolutionary  War,  and  that  his  heirs  took  by 
descent,  although  their  ancestor  continued  to 
reside  abroad.  Nor  did  the  expression  in  the 
deed  that  Manso  was  a  citizen  of  Mexico  estab- 
lish alienage,  as  the  State  might  claim  his  cit- 
izenship, notwithstanding.  To  this  effect  is 
Coxe's  case;  and  which  is  followed  by  the 
doctrine  maintained  in  Inglis  v.  The  Trustees  of 
the  Sailor's  Snug  Harbor,  3  Pet.  90. 

4.  The  conveyance  from  Manso  to  Grayson 
Is  dated  April  6,  1836,  and  was  executed  before 
a  notary  public  in  Louisiana.  It  embraced 
seventeen  leagues  in  all,  including  the  one  in 
dispute.  It  was  a  civil  law  conveyance,  made 
in  a  notary's  book,  and  a  copy  furnished  to 
the  grantee,  as  a  second  original.  This  copy 
was  offered  in  evidence.  In  December,  1836,  the 
Legislature  of  Texas  enacted,  that  "the  com- 
mon law  of  England,  as  now  practiced  and  un- 
derstood, shall,  in  its  application  to  juries  and 
evidence,  be  followed  and  practiced  by  the 
courts  of  this  Republic."  The  conveyance  had 
two  attesting  witnesses  to  it.  besides  the  si<|^a- 
ture  of  the  Notary.  To  let  in  the  copy,  it  was 
proved  by  a  witness  that  he  had  examined  the 
original  on  file  on  the  Notary's  book;  that  the 
copy  was  a  true  one;  that  the  Notary  before 
whom  the  conveyance  was  executed  was  dead; 
that  the  witness  knew  his  handwriting,  which 
was  genuine;  that  he,  the  witness,  was  well 
acquainted  with  the  handwriting  of  John 
Simonds,  one  of  the  subscribing  witnesses  to 
the  act  of  sale,  who  was  also  dead,  and  that 
the  signature  of  Simonds  was  genuine. 

The  original  of  the  conveyance  from  JUanso 
to  Grayson  remained  in  the  archives  of  the 
Notary  in  Louisiana,  and  consequently  could 
not  be  produced,  and  the  copy  was  of  necessity 
offered.  This  is  according  to  the  case  of  Wat- 
rous  V.  Mcdrew,  16  Tex.  500.  We  are  of  opin- 
ion  that   the  paper    offered    was    sufficiently 


proved  to  be  admitted  on  common  law  princi- 
ples. 

The  copy  from  the  Notary's  books  was  also 
duly  authenticated,  according  to  the  Act  of 
Congress  of  1804,  as  a  record  of  another  State. 
The  Supreme  Court  of  Texas  held,  in  the  cim 
of  Watrous  v.  McGrcw,  that  as  the  6th  article 
of  the  Constitution  of  Texas  of  November, 
1835,  creating'  a  provisional  Government,  had 
recognized  the  Civil  Code  and  Code  of  Practice 
of  Louisiana;  and  as  the  Ordinance  of  January 
22,  1836,  Hart.  Dig.  321,  had  adopted,  "in 
matters  of  probate  the  laws  and  principles  is 
similar  cases  in  the  State  of  Louisiana,"  ths 
'courts  of  Texas  must  recognize  the  [*S51 
Louisiana  laws,  and  the  proceedings  under 
them,  in  cases  of  conveyances  executed  by  no- 
tarial act  of  Louisiana;  and  on  this  ground  the 
copy  of  the  conveyance  then  before  the  eonit 
was  admitted  in  evidence,  being  in  all  its  fea- 
tures a  copy  of  a  record  like  the  present. 

5.  The  remaining  question  is,  whether  the 
defendants  are  protected  by  the  Act  of  limi- 
tations of  three  years.  They  pleaded,  apecially, 
that  they,  and  those  under  whom  they  claim, 
have  been  in  adverse  possession  of  the  premises 
sued  for  under  color  of  title  for  three  yean 
next  before  the  commencement  of  this  suit; 
and  that  the  plaintiff's  cause  of  action  aocrueil 
more  than  three  years  next  before  the  com- 
mencement of  said  suit. 

The  15th  section  of  the  Act  of  1841,  Hart. 
Dig.  729,  declares  that  every  suit  to  reeovet 
real  estate  as  against  any  one  in  possession  un- 
der title,  or  color  of  title,  shall  be  instituted 
within  three  years  next  after  the  cause  of  te- 
tion  shall  have  accrued,  and  not  afterwards. 

The  defendants  had  both  title  and  color  tt 
title,  as  required  by  the  Act;  and  they,  or  some 
of  them,  had  been  in  actual  possession  of  their 
lands  more  than  three  years  before  this  suit 
was  commenced. 

The  younger  title,  owned  and  occupied  by 
the  defendants,  lapped  over  one   side   of  the 

frant  to  Morales,  and  to  this  interference  tkt 
Ispute  extends.  But  no  one  of  the  defendant! 
had  been  in  actual  possession  of  the  disputed 
part  for  three  years  when  the  suit  waa  brought 
The  Act  of  1841,  section  15,  requires  suit  t» 
be  instituted  within  three  years  "next  after  tki 
cause  of  action  shall  have  accrued."  And  «e 
think  it  too  plain  for  reasoning  or  authority  t« 
make  it  plainer,  that,  until  the  land  of  tin 
plaintiff  was  trespassed  upon,  this  action  of 
trespass,  to  try  title,  could  not  be  maintained. 
Such  are  the  decisions  of  the  elder  States  on 
statutes  having  corresponding  provisions.  Tria- 
ble V.  Smith,  4  Dibb,  Ky.  257 ;  Pogue  y.  ilcKee, 
3  A.  K.  Marsh.  120,  1022;  Talbot  v.  McGavock, 
1  Yerg.  Tenn.  202. 

We  have  endeavored  carefully  to  follow  tbi 
doctrines  of  the  Supreme  Court  of  Texas  in 
this  opinion,  because  we  are  bound  to  follow 
the  settled  adjudications  of  that  State  in  casei 
affecting  titles  to  lands  there. 

On  the  effect  of  excess  of  quantity  in  a  gnat, 
and  on  the  three  years'  Act  of  Liinitations,  *t 
had  no  direct  guide,  and  therefore  have  ex- 
pressed  our  independent  views  on  these  qao- 
tions. 

For  the  reasom  here  rtnted,  it  is  ordered  tint 
the  jniljtincnt  of  the  District  Court  be  affimed 

Dissvnling,  Mr.  Justice  DanieL 


SO  How. 
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EUGENE  LEITENSDORFKR  and  Joab  Hough- 
ton, Plffs.  in  Krror, 

V. 

JAMES  J.  WEBB. 

(See  S.  C.  20  How.  170-186.) 

Where  allegiance  is  changed,  rights  of  property 
not  affected — New  Mc.\ican  causes  trans- 
ferred t«  courts  created  hy  Congress — pro- 
ceeding to  abate  attachment  not  reviewable. 

Where  people  change  their  allegiance,  the  rela- 
tion to  their  sovereign  is  dissolved ;  their  relations 
to  each  other  and  their  rights  of  propertj  remain 
andlsturbed.  .  ^     ^         • 

The  Legislative  Assembly  bad  power  to  transfer 
the  cognizance  ot  causes  previously  pendbig  under 
the  laws  ot  the  provisional  government  ot  the 
Territory  o£  New  Mexico,  to  the  courts  created 
by  the  Act  of  Congiess  establishing  the  Territory 
•f  New  Mexico.  •     ■ 

The  preliminary  proceedings  in  the  District  Court 
•t  the  Territory,  being  Interlocutory,  ta  abate  the 
particular  remedy  by  attachment  only,  and  having 
no  application  to  the  plalntlDT'i  right  to  recover 
bis  demand,  or  to  the  Jurisdiction  of  the  Territorial 
Court,  either  as  to  the  parties  or  the  subject  mat- 
ter of  the  controversy,  that  proceeding  comes  not 
wltbtn  the  appellate  or  revisory  'power  of  this  court. 

Argued  Jan.  22,  1858.     Decided  Feb.  24,  1858. 

IN  ERROR  to  the  Su]>reme  Court  of  the  Ter- 
ritory of  New  Mexico. 

This  case  arose  upon  proceedings  in  attach- 
ment instituted  by  the  defendant  in  error,  in 
the  Circuit  Court  in  and  for  the  County  of  San- 
ta Fe,  for  the  recovery  of  the  amount  due  on  a 
certain  promissory  note. 

The  case  was  afterwards  transferred  to  the 
United  States  District  Court  for  the  first  Ju- 
dicial District  of  the  Territory  of  New  Mexico. 
The  trial  resulted  in  a  verdict  and  judgment  in 
behalf  of  the  plaintiff,  for  $10,330.26.  This 
judgment  was  affirmed  on  appeal  to  the  Su- 
preme Court  of  the  Territory  of  New  Mexico; 
whereupon  the  defendants  sued  out  this  writ  of 
error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  C.  Gushing  and  R.  H.  GiUet,  for  the 
plaintiffs  in  error. 

Mr.  T.  Folk,  for  defendant  in  error. 

Mr.  Justice  Daniel  delivered  the  opinion  of 
the  court: 

This  case  is  brought  before  the  court  upon  a 
writ  of  error  to  the  Supreme  Court  of  the  Ter- 
ritory of  New  Mexico. 

17  7*]  'Upon  the  acimisition,  in  the  year  1846, 
by  the  arms  of  the  United  States,  of  the  Ter- 
ritory of  New  Mexico,  the  civil  government  of 
this  Territory  having  been  overthrown,  the  of- 
ficer, General  Kearney,  holding  possession  for 
the  United  States,  in  virtue  of  the  power  of 
conquest  and  occupancy,  and  in  obedience  to  the 
duty  of  maintaining  the  security  of  the  inhabi- 
tants in  their  persons  and  property,  ordanied, 
under  the  sanction  and  authority  of  i.he  United 
States,  a  provisional  or  temporary  government 
for  the  acquired  country.  By  this  substitution 
of  a  new  supremacy,  although  the  former  po- 
litical relations  of  the  inhabitants  were  dis- 
•olved,  their  private  relations,  their  rights  vest- 
ed under  the  government  of  their  former  allegi- 
ance, or  those  arising  from  contract  or  usage, 
remained  in  ftdl  force  and  unchanged,  except  so 
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far  as  they  were  in  their  nature  and  character 
found  to  be  in  conflict  with  the  Constitution 
and  laws  of  the  United  States,  or  with  any  reg- 
ulations which  the  conquering  and  occupying 
authority  should  ordain.  Amongst  the  conse- 
quences which  would  be  necessarily  incident  to 
the  change  of  sovereignty,  would  be  the  ap- 
pointment or  control  of  the  agents  by  whom 
and  the  modes  in  which  the  government  of  the 
occupant  should  be  administered — this  result 
being  indispensable,  in  order  to  secure  those  ob- 
jects for  which  such  a  government  is  usually 
established. 

This  is  the  principle  of  the  law  of  nations, 
as  expounded  by  the  highest  authorities.  In 
the  case  of  The  Fama,  in  the  5  C.  Rob.  106,  Sir 
William  Scott  declares  it  to  be  "the  settled 
principle  of  the  law  of  nations,  that  the  inhab- 
itants of  a  conquered  territory  change  their  al- 
legiance, and  their  relation  to  their  former  sov- 
ereign is  dissolved;  but  their  relations  to  each 
other,  and  their  rights  of  property  not  taken 
from  them  by  the  orders  of  the  conqueror,  re- 
main undisturbed."  So,  too,  it  is  laid  down 
by  Vattel,  book  3d,  cap.  13,  sec.  200,  that  "the 
conqueror  lays  his  hands  on  the  possessions  of 
the  State,  whilst  private  persons  are  permitted 
to  retain  theirs;  they  suffer  but  indirectly  by 
the  war,  and  to  them  the  result  is,  that  they 
only  change  masters."  In  the  case  of  The 
United  States  v.  Percheman,  7  Pet.  pp.  86,  87, 
this  court  have  said:  "It  may  be  not  unworthy 
of  remark,  that  it  is  very  unusual,  even  in 
cases  of  conquest,  for  the  conqueror  to  do  more 
than  to  displace  the  sovereign,  and  assume  do- 
minion over  the  country.  The  modem  usage  of 
nations,  which  has  become  law,  would  be  vio- 
lated, and  that  sense  of  justice  and  right  which 
is  acknowledged  and  felt  by  the  whole  civilized 
world  would  be  outraged,  if  private  property 
should  be  generally  confiscated  and  private 
rights  annulled.  The  people  change  their  alle- 
giance; their  relation  to  their  sovereign  is  dis- 
solved; but  their  relations  to  each  other, 
•and  their  rights  of  property,  remain  ["US 
undisturbed."  Vide,  also,  the  case  of  Mitchell 
v.  The  United  States,  0th  lb.  711,  and  Kent's 
Com.  Vol.  I.  p.  177. 

Accordingly  we  find  that  there  was  ordained 
by  the  provisional  government  a  judicial  sys- 
tem, which  created  a  superior  or  appellate 
court,  constituted  of  three  judges;  and  circuit 
courts,  in  which  the  laws  were  to  be  adminis- 
tered by  the  judges  of  the  superior  or  appellate 
court,  in  the  circuits  to  which  they  should  be 
respectively  assigned.  By  the  same  authority, 
the  jurisdiction  of  the  Circuit  Courts  to  be  held 
in  the  several  counties  was  declared  to  em- 
brace, let,  all  criminal  cases  that  shall  not  be 
otherwise  provided  for  by  law;  and  2d,  exclu- 
sive original  jurisdiction  in  all  civil  cases  which 
shall  not  be  cognizable  before  the  prefects  and 
alcaldes.  Vide  Laws  of  New  Mexico,  Kearney's 
Code,  p.  48.  Of  the  validity  of  these  ordinances 
of  the  provisional  government  there  is  made  no 
question  with  respect  to  the  period  during 
which  the  territory  was  held  by  the  United 
States  as  occupying  conqueror,  and  it  would 
seem  to  admit  of  no  doubt  that  during  the 
period  of  their  valid  existence  and  operation, 
these  Ordinances  must  have  displaced  and  su- 
perseded every  previous  institution  of  the  van- 
quished or  deposed  political  power  which  was 
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tneompatible  with  them.  But  it  has  been  con- 
tended, that  whatever  may  have  been  the  riglits 
of  the  occupying  conqueror  as  such,  these  were 
all  terminated  by  the  termination  of  the  bellig- 
erent attitude  of  the  parties,  and  that  with  the 
close  of  the  contest  every  institution  which  had 
been  overthrown  or  suspended  would  be  revived 
and  re-established.  The  fallacy  of  this  preten- 
sion is  exposed  by  the  fact  that  the  territory 
never  was  relinquished  by  the  conqueror,  nor  re- 
stored to  its  original  condition  or  allegiance,  but 
was  retained  by  the  occupant  until  possession 
was  matured  into  absolute  permanent  dominion 
and  sovereignty ;  and  this,  too,  under  the  settled 
purpose  of  the  United  States  never  to  relin- 
quish the  possession  acquired  by  arms.  We 
conclude,  therefore,  that  tlie  Ordinances  and  in- 
stitutions of  the  provisional  government  would 
be  revoked  or  modified  by  the  United  States 
alone,  either  by  direct  legislation  on  the  part  of 
Congress,  or  by  that  of  the  Territorial  Uovem- 
ment  in  the  exercise  of  powers  delected  by 
Congress.  That  no  power  whatever,  incompa- 
tible with  the  Constitution  or  laws  of  the 
United  States,  or  with  the  authority  of  the  pro- 
yiaional  goverment,  was  retained  by  the  Mexi- 
can Government,  or  was  revived  under  that 
government,  from  the  period  at  which  the 
possession  passed  to  the  authoriues  of  the 
United  SUtes. 

Among  the  laws  ordained  by  the  provisional 
government  of  New  Mexico  is  one  conferring 
upon  creditors  the  right  of  proceeding 
17»*]  'by  attachment  in  certain  cases  against 
their  debtors,  and  prescribing  the  instances  in 
which  and  the  modes  by  which,  this  remedy 
may  be  prosecuted. 

This  law  is  contained  in  what  is  called  the 
Kearney  Code,  at  p.  39,  and  is  found  under  the 
title  Attachments.  Upon  its  provisions,  the 
case  under  consideration  was  instituted;  and 
those  provisions,  so  far  as  they  are  pertinent  to 
the  questions  before  us,  will  now  be  examined. 

By  section  1st,  it  is  declared  that  creditors, 
whose  demands  amount  to  $50  or  more,  may 
sue  their  debtors  in  the  Circuit  Court  by  at- 
tachment in  the  following  cases,  to  wit: 

"1st.  When  the  debtor  is  not  a  resident  of 
this  Territory. 

2d.  When  the  debtor  has  concealed  himself  ot 
absconded,  or  absented  himself  from  his  usual 
place  of  abode  in  this  Territory,  so  that  the  or- 
dinary process  of  law  cannot  be  passed  upon 
bim. 

3d.  When  the  debtor  is  about  to  remove  his 
property  or  effects  out  of  this  Territory,  or  has 
fraudulently  concealed  or  disposed  of  his  prop- 
erty or  effects,  so  as  to  hinder,  delay,  or  de- 
fraud his  creditors." 

It  is  under  the  3d  clause  only  of  this  1st  sec- 
tion of  the  Attachment  Law,  that  this  case  has 
been  or  could  have  been  instituted;  since,  by 
recurrence  to  the  affidavit  made  by  the  plaintiff 
in  the  attachment,  it  will  be  found  to  state, 
that  Leitensdorfer  ft  Co.  have  fraudulently  dis- 
posed of  their  property  and  effects.  By  the  2d 
section  of  this  law  it  is  declared,  that  a  credi- 
tor, wishing  to  sue  his  debtor  by  attachment, 
shall  file  in  the  Clerk's  office  of  the  Circuit 
Court  a  petition  or  other  lawful  statement, 
with  an  affidavit  of  his  cause  of  action,  and  a 
bond  with  a  condition  to  the  latter  to  prosecute 
his  action  with  effect  and  without  delay,  and  to 
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refund  all  sums  of  money  that  may  be  adjudged 
to  the  defendant,  and  to  pay  all  damages  that 
may  accrue  to  any  defendant  or  garnishee,  bj 
reason  of  the  attachment,  or  any  process  or 
judgment  thereon. 

Tlie  3d  section  of  this  same  Statute  provides, 
that  the  affidavit  made  by  the  plaintiff  shall 
state  that  the  defendant  is  justly  indebted  to 
the  plaintiff,  after  allowing  all  just  disconat*, 
in  a  sum  to  be  stated  in  the  affidavit,  and  on 
what  account;  and  shall  also  state  that  the 
alliant  has  good  reason  to  believe,  and  does 
believe,  the  existence  of  one  or  more  of  the 
causes  which,  according  to  the  provision  of  the 
Ut  section,  will  entitle  the  plaintiff  to  sue  by 
attachment.  See  collection  of  the  laws  of  Ne« 
Mexico,  comprising  the  Kearney  Code,  p.  39. 

With  the  requisites  of  the  aforegoing  provi- 
sions of  the  Statute,  it  appears,  by  the  reoord, 
that  the  plaintiff  below,  the  defendant  in  error 
here,  formally  and  regularly  complied. 

*The  16th  section  of  the  SUtute  [*18» 
enacts  that  "in  all  cases  when  property  or  ef- 
fects shall  be  attached,  the  defendant  may,  at 
the  court  to  which  the  writ  is  returnable,  put 
in  his  answer  without  oath,  denying  the  truth 
of  any  material  fact  contained  in  the  affidavit; 
to  which  the  plaintiff  may  reply.  A  trial  of  the 
truth  of  the  affidavit  shall  be  had  at  the  same 
term;  and  on  such  trial,  the  plaintiff  shall  be 
held  to  prove  the  existence  of  the  facts  set 
forth  in  the  af&davit,  as  the  ground  of  the  at- 
tachment; and  if  the  issue  shall  be  found  for 
him,  the  cause  shall  proceed;  but  if  it  be  found 
for  the  defendant,  the  cause  shall  be  dismissed 
at  the  costs  of  the  plaintiff." 

At  the  October  Term,  1849,  of  the  Ciremt 
Court  of  .the  Territory,  established  by  the  Kear- 
ney Code,  the  defendants  in  the  attachment  ap- 
peared and  filed  a  demurrer  to  the  petition, 
and  at  this  point  terminated  the  proceeding* 
had  in  this  cause  in  the  court  last  mentioned. 
By  subsequently  tendering  and  joining  in  an  is- 
sue in  the  District  Court  of  the  Territory,  as 
bar  of  the  plaintifTs  right  of  recovery,  the  de- 
fendants must  be  considered  as  having  waived 
the  demurrer  interposed  by  them  in  the  Circuit 
Court  of  the  provisional  government,  and  there 
appears  not  to  have  been  a  joinder  in  the  de- 
murrer, nor  any  order  whatever  taken  with  re- 
spect to  it. 

On  the  9th  day  of  September,  1850,  waa  ap- 
proved the  Act  of  Congress  establishing  tM 
Territorial  Government  for  the  Territory  of 
New  Mexico.  Vide  Stat,  at  Large,  \'ol.  IX.  p 
446.  By  this  Act,  commonly  distinguished  as 
the  Organic  Law,  the  legislative  and  judicial 
powers  of  the  Territorial  Government  are  pro- 
vided and  defined,  to  have  effect  from  the  pas- 
sage of  that  Act.  The  former  (the  legislative 
power,  vide  sec.  7),  it  is  declared,  shall  extend 
to  all  rightful  subjects  of  legislation  not  incon- 
sistent with  the  Constitution  of  the  United 
States  and  the  Act  of  Congress  above  mentioned. 
The  latter  (the  judicial  power,  vide  sec  10), 
shall  be  vested  in  a  supreme  court,  in  district 
courts,  and  in  justices  of  the  peace.  That  the 
Supreme  Court  shall  consist  of  a  chief  jnstiee 
and  two  associate  justices,  any  two  of  whoB 
shall  form  a  quorum;  that  the  said  Territory 
shall  be  divided  into  three  judicial  distrieta, 
and  a  district  court  shall  be  held  in  each  of 
said  districts  by  one  of  the  juatioes  of  the  Sn- 
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prerae  Court,  at  such  time  and  place  aa  shall 
be  prescribed  by  law.  And  it  is  further  de- 
clared, that  the  jurisdiction  of  the  several 
courts,  as  therein  provided  for,  both  appellate 
and  original,  and  that  of  the  justices  of  the 
peace,  shall  be  as  limited  by  law. 

On  tlie  lUth  day  of  September,  1851,  the  Dis- 
trict Court  of  the  United  States  for  the  First 
Judicial  District  created  by  the  Act  of  Con- 
gress, being  then  in  session,  the  plaintiff  in  the 
181*]attacliment  'moved  the  court  for  leave 
to  file  therein  the  papers  and  proceedings  in 
that  case,  and  that  the  same  might  be  made  a 
part  of  the  records  of  the  District  Court;  and 
It  was  thereupon  ordered  by  the  court,  that  the 
case  be  entered  upon  its  docket.  Objection  was 
made  by  the  defendants  to  the  transfer  of  this 
case  from  the  Circuit  Court  of  the  provisional 
government  (vide  Kearney  Code),  to  the  Dis- 
trict Court  created  by  Congress,  upon  the 
ground  that  the  Legislative  Assembly  had  no 
power  to  authorize  such  a  transfer.  This  ob- 
jection was  overruled  by  the  District  Court, 
and  exception  was  taken  to  its  decision. 

Afterwards,  viz.:  on  the  2Sth  of  March,  1862, 
the  defendants  in  the  attachment  so  far  sub- 
mitted themselves  to  the  jurisdiction  of  the 
District  Court,  as  to  plead  to  the  averments  in 
the  petition  and  aflidnvit,  and  to  pray  judg- 
ment of  the  action,  because  they  say  that  at  the 
time  of  the  institution  of  the  suit,  viz.:  on  the 
30th  day  of  July,  1849,  the  defendants  had  not 
fraudulently  disposed  of  their  property,  so  aa 
to  hinder,  delay  and  defraud  their  creditom. 
And  again,  at  the  same  term  of  the  said  Dis- 
trict Court,  the  defendants,  upon  affidavits 
made  by  them  of  the  insuiBciency  of  the  sure- 
ties in  the  bond  ftled  by  the  plaintifT  in  the  at- 
tachment, applied  for  and  obtained  from  that 
court  an  order  for  furtlier  security,  which  se- 
curity was,  upon  the  said  application  and  or- 
der, given  by  the  plaintifT. 

On  the  Ist  day  of  October,  1852,  this  cause 
was,  upon  the  petition  and  affidavit,  the  plea 
of  the  defendants,  and  the  evidence  produced 
by  the  parties,  submitted  to  a  jury,  who  found 
that  the  affidavit  of  the  plaintiff  was  true; 
whereupon  it  was  considered  and  ordered  by 
the  court  that  the  cause  should  proceed,  and 
that  the  defendants  should  plead  to  the  merits 
of  the  plaintiff's  demand;  and  the  defendants 
having  )>lpaded  that  they  did  not  promise  and 
undertake  as  the  plaintiff  had  charged  them, 
and  upon  this  last  issue  the  cause  having  been 
rororaitted  to  a  jury,  they  found  for  the  plain- 
tiff, and  assessed  his  damages  at  $10,330.25. 
After  the  finding  of  the  juries  upon  both  the 
issues  in  this  case,  motions  were  made,  first  for 
a  new  trial,  and  second  for  an  arrest  of  judg- 
ment, both  of  which  motions  were  overruled. 
As  these  were  motions  submitted  to  the  discre- 
tion of  the  court,  and  determined  by  it  upon 
facts  and  circumstances  not  fully  disclosed 
upon  this  record,  it  would  be  improper  in  this 
court,  and  in  conflict  with  its  settled  rule  of  ac- 
tion, to  overrule  or  even  to  canvas  the  deci- 
sion of  the  court  which  overruled  these  motions. 

In  the  objection,  which  was  taken  to  the 
power  of  the  Legislative  Assembly  to  transfer 
the  cognizance  of  causes  previously  pending 
under  the  laws  of  the  provisional  government 
182*]  to  the  'courts  created  by  the  Act  of 
Congress  establishing  the  Territory  of  New 
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Mexico,  we  can  perceive  no  force.  It  waa,  un- 
doubtedly within  the  competency  of  Congress 
either  to  define  directly,  by  their  own  Act,  the 
jurisdiction  of  the  courts  created  by  them,  or  to 
delegate  the  authority  requisite  for  that  pur- 
pose to  the  Territorial  Government;  and  by 
either  proceeding,  to  permit  or  to  deny  the 
transfer  of  any  h-gitimute  power  or  jurisdiction 
previously  exercised  by  the  courts  of  the  pro- 
visional government,  to  the  tribunals  of  the 
government  they  were  about  to  substitute  for 
the  Territory,  in  lieu  of  the  temporary  or  pro- 
visional government.  This  power  wc  consider 
was,  in  fact,  delegated  by  Congress  to  the  Ter- ' 
ritorial  Covernmcnt  by  the  7th  section  of  the 
Act  of  1850,  which  declares,  that  "the  legisla- 
tive power  of  the  Territory  shall  extend  to  all 
rightful  subjects  of  Icgisliilion  consistent  with 
the  Constitution  of  the  United  States  and  with 
this  Act;"  and  by  the  10th  section  of  the  Act, 
which,  after  ordaining  a  Supreme  Cotirt,  Dis- 
trict and  Probate  Courts,  and  justices  of  the 
peace,  and  after  dividing  the  Territory  into 
three  judicial  districts,  and  directing  a  District 
Court  to  be  held  in  each  district,  by  one  of  the 
judges  of  the  Supreme  Court,  goes  on  to  de- 
clare, that  "the  jurisdiction  of  the  several 
courts  therein  provided  for,  both  appellate  and 
original,  and  that  of  the  Probate  Courts,  and  of 
justices  of  the  peace,  shall  be  as  limited  by 
law." 

The  inquiry  regularly  suggested  by  these 
provisions  of  the  Act  of  Congress,  is  not 
whether  they  invested  the  Legislative  Assem- 
bly with  authority  to  pre3cril>c  the  subjects 
for  the  cognizance  of  the  courts  created  by  that 
Act^^f  this  there  can  be  no  doubt — but  wheth- 
er the  authority  delegated  to  that  Assembly 
has  been  in  fact,  and  to  what  extent,  exerted 
with  reference  to  controversies  previously  in 
litigation  in  the  courts  ^f  the  provisional  gov- 
ernment, and  to  subjects  of  controversy  subse- 
quently arising. 

Under  the  provisions  of  the  Act  of  Congress 
above  quoted,  the  Legislative  Assembly  nave, 
in  several  instances,  prescribed  the  powers  and 
duties  of  the  Territorial  Courts,  and,  among 
others,  by  the  4th  section  of  the  Act  of  that 
Assembly,  passed  on  the  12th  of  July,  1851; 
by  which  section  it  is  declared,  that  the  Dis- 
trict Courts  shall  have  original  jurisdiction  in 
all  cases  civil  and  criminal,  in  which  the  juris- 
tion  is  not  specially  delegated  to  some  other 
court:  and  by  the  2d  section  of  the  Act  of  the  ' 
Assembly,  approved  on  the  14th  of  July,  1851, 
expressly  providing,  "that  all  bonds,  writs  and 
processes,  which  have  remained  in  .'orcc,  shall 
be  carried  to  a  final  decision  in  the  courts  es- 
tablished by  the  Legislative  Assembly,  to  the 
same  effect  as  they  would  have  been  in  the 
courts  previously  existing." 

•As  the  Legislative  Assembly  possessed  [*183 
no  power  to  organize  or  create  courts  differing 
from  those  created  by  the  Act  of  Congress, 
which  Act  had  divided  the  Territory  into  dis- 
tricts, and  had  designated  the  courts  which 
should  be  vested  either  with  appellate  or  origi- 
nal jurisdiction,  it  would  seem  to  follow  that, 
by  an  Act  of  the  Tjegislative  Assembly,  de- 
signed to  pres<'rv<'.  and  to  prevent  the  discon- 
tinuance of  rights  in  litigation  subsisting  in  the 
courts  of  the  provisional  government,  the  dis- 
tribution of  the  cognizance  of  those  rights  was 
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intended  to  be  made  to  courts  corresponding  in 
their  jurisdiction  with  the  tribunals  of  the  pro- 
visional government. 

Such  appears  to  have  been  the  interpretation, 
by  the  Judges  of  the  Supreme  Court  of  the 
Territory,  of  the  Acts  of  the  Legislative  Assem- 
bly, and  by  which  interpretation  they  have 
recognized  the  transfer  of  causes  pending  in 
the  Circuit  Courts  of  the  provisional  govern- 
ment, for  final  decision,  to  the  District  Courts 
under  the  Territorial  Government;  and  al- 
though there  is  some  obscurity  in  the  language 
i  of  the  Territorial  Statutes  on  this  subject,  yet 
the  reasonableness  of  their  interpretation  by 
the  Supreme  Court  and  the  District  Courts  of 
the  Territory  commends  it  to  our  approval,  and 
its  adoption  conforms  to  the  rule  of  this  court, 
by  which  it  has  followed  the  construction  of 
local  statutes  established  by  the  highest  judi- 
cial authority  of  the  community  for  whose  gov- 
ernment they  are  enacted. 

At  the  trial  of  the  issue  joined  upon  the 
verity  and  effect  of  the  affidavit,  the  plaintiff 
in  the  attachment,  to  maintain  that  issue,  on 
his  part,  produced  in  evidence  and  proved  the 
execution  of  an  assignment,  by  which  Leitens- 
dorfer  had  conveyed  all  his  goods,  wares  and 
merchandise,  and  all  his  property  and  effects, 
of  the  late  firm  of  Leitensdorfer  &  Co.  Also, 
an  instrument  executed  at  the  same  time,  by 
Joab  Houghton,  the  other  member  of  the  firm, 
whereby  he  authorized  the  assignees  of  Leitens- 
dorfer &  Co.  to  use  and  sign  his  name  in  any 
way  that  it  might  be  necessary  for  them  to  use 
it  in  settling  the  business  of  the  late  firm 
of  Leitensdorfer  &  Co.  By  the  deed  from  Leit- 
ensdorfer, certain  creditors  to  the  amount  of 
between  twenty  and  thirty  thousand  dollars 
were  preferred,  besides  all  sums  of  money  due 
by  Leitensdorfer  &,  Co.  for  simple  deposits  or 
money  loaned  without  interest;  after  which, 
the  general  creditors  Vere  to  be  paid  pro  rata, 
from  whatever  might  be  collected,  until  the 
assets  should  be  exhausted.  There  was  no  in- 
ventory of  assets,  nor  any  schedule  of  debts 
due  by  said  Leitensdorfer,  attached  to  or  ac- 
companying the  deed  of  assignment.  The  deed 
firovided  that  a  fair  and  correct  list  of  the 
labilities  of  Leitensdorfer  &  Co.,  and  also  a 
fair  list,  so  far  as  could  be  made,  of  all  the  as- 
184*]  sets,  was  to  be  made  within  ten  'days 
after  signing  the  deed;  within  this  period,  an 
inventory  of  assets  was  made  out,  but  no  list 
of  liabilities.  Some  persons,  whose  names  were 
not  in  the  assignment,  who  had  deposited  with 
or  loaned  money  without  interest  to  the  firm, 
were  paid  by  the  assignees,  and  the  deed  was 
not  pursued  in  other  respects.  Upon  the  clos- 
ing of  the  testimony  on  the  trial  in  the  Dis- 
trict Court,  the  defendants,  the  now  plaintiffs 
in  error,  moved  the  court  for  the  following 
instructions  to  the  jury,  all  of  which  were  re- 
fused: 

1.  That  as  the  assignment  was  the  act  of 
Leitensdorfer  alone,  with  which  Houghton  had 
nothing  to  do,  the  act  of  one  defendant  would 
not  authorize  an  attachment  against  two,  and 
the  verdict  must  be  for  the  defendants. 

2.  That  the  deed  of  assi^ifnmcnt  was  not 
fraudulent  in  law;  and  unless  the  jury  find, 
from  the  evidence,  that  in  fact,  at  the  time  of 
the  commencement  of  this  suit,  the  plaintiff 
had  good  reason  to  believe  that  the  defendants 
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had  fraudulently  disposed  of  their  property  and 
effects  BO  as  to  hinder,  delay  and  defraud  their 
creditors,  they  must  find  for  the  defendants. 

3.  That  as  the  plaintiff  had  shown  no  title  to 
the  note  sued  on  in  himself,  he  had  no  author- 
ity to  sue,  and  the  jury  must  find  for  the  de- 
fendants. 

The  court  then  instructed  the  jury  tuat  the 
deed  was  fraudulent  in  law,  because  of  the 
want  of  a  schedule  thereunto  annexed  of  the 
property  and  effects  conveyed  to  the  assignees, 
and  because  of  the  want  of  a  schedule  of  the 
preferred  creditors,  and  because  of  a  preference 
of  some  creditors;  and  also,  if  the  jury  found 
that  the  defendants,  or  either  of  them,  had 
fraudulently  disposed  of  their  property  and  ef- 
fects, so  as  to  hinder,  delay,  or  defraud  their 
creditors,  at  the  time  of  the  commencement  of 
this  suit,  they  must  find  for  the  plaintiu.  That 
the  execution  of  the  deed  by  Leitensdorfer,  un- 
accompanied by  the  proper  schedules,  was  a 
fraudulent  disposition  in  law,  as  aforesaid;  and 
that  the  commission  of  a  fraud  in  law  by  the 
defendants,  or  either  of  them,  witnout  fraud  ia 
fact,  or  without  an  intent  to  defraud,  was  a 
sufficient  cause  for  the  attachment  as  the  com- 
mission of  a  fraud  in  fact,  or  with  intent  to  de- 
fraud. And  also,  that  upon  the  trial  of  this  is- 
sue it  was  not  necessary  for  the  plaintiff  to 
show  himself  a  creditor  of  the  defendants,  far- 
ther than  is  shown  in  the  affidavit,  to  entitle 
him  to  a  verdict  in  his  favor  upon  ihe  issue  of 
the  truth  of  the  affidavit;  but  that  the  sole  is- 
sue was,  whether  the  defendants,  or  either  of 
them,  at  the  time  of  the  commencement  of  the 
suit,  had  fraudulently  disposed  of  their  prop- 
erty and  effects,  so  as  to  hinder,  delay  or  ^■ 
fraud  their  creditors. 

Upon  the  refusal  by  the  court  of  the  1st,  2d 
and  3d  'prayers  presented  by  the  defend-  [*18S 
ants,  and  to  the  granting  of  the  instructions 
prayed  for  by  plaintiff  below,  the  defendant* 
excepted. 

Upon  the  trial  of  the  issue  joined  on  the  plea 
in  bar  to  the  action,  no  question  of  law  wu 
raised,  no  exception  taken  to  any  of  the  pro- 
ceedings under  that  issue. 

On  an  appeal  from  the  judgment  of  the  Dii- 
trict  Court  to  the  Supreme  Court  of  the  Terri- 
tory of  New  Mexico,  the  judgment  of  the  Dis- 
trict Court  was,  on  the  28th  of  February,  1853, 
affirmed. 

It  is  obvious,  that  in  the  proceedings  in  the 
District  Court,  neither  the  justice  nor  the 
amount  of  the  plaintiff's  demand  waa  pet  in 
controversy.  These  were  not  embraced  withia 
the  issue  raised  upon  the  petition  and  nfSdavit 
That  issue  related  only  to  the  right  of  the 
plaintiff  to  sue  in  a  particular  form  of  action,  * 
right  dependent  upon  his  ability  to  show  the 
alleged  character  of  the  defendants'  acts,  with 
respect  to  their  creditors  generally,  and  not 
with  respect  to  the  plaintiff  particularly  or  ex- 
clusively. The  verity  and  the  amount  of  On 
plaintiff's  demand  were  matters  for  distinct  ud 
ulterior  investigation.  The  proceeding,  then. 
upon  the  petition  and  affidavit,  -was  in  reality  t 
proceeding  in  abatement,  and  not  in  bar  of  tbe 
plaintiff^s  debt  or  right  of  recovery.  This  »p- 
pears  to  be  a  regular  conclusion  from  the  lia-  ! 
guage  of  the  law  of  the  Territory,  and  it  u  i«  ' 
accordance  with  tlin  construction  by  the  court" 
of  a  neighboring  State  of  a  law  identical  in  ili 
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r         provisions  with  the  law  of  the  Kearney  Code, 

[         «od  from  which  law  it  is  not  improbable  that 

1  the  latter  was  adopted.  Vide  Missouri  Kepsrts, 
Vol.  V.  p.  644;  lb.  13,  p.  118;  lb.  14,  p.  600;  lb. 

i         16,  p.  490. 

It  is  true,  that  by  the  practice  of  the  State 
eourts  the  preliminary   proceedings  upon  the 

I  petition  and  aflidavit,  and  any  questions  of  law 
ruled  by  the  courts  in  those  proceedings,  are 
carried  for  review  to  the  tribunals  of  last  re- 

I  tort.  But  this  is  a  practice  authorized  by  the 
States  under  their  peculiar  jurisprudence.    The 

I  States  possess  an  undoubted  power  to  permit  or 
to  require  of  their  courts  the  re-examination 
•nd  control  of  proceedings  in  their  own  tri- 

I  bunals,  entirely  interlocutory  in  their  nature. 
The  appellate  or  revisory  power  of  this  court, 
as  defined  by  the  Constitution  and  laws  of  the 
United  States,  is  more  restricted  in  its  extent 
than  that  with  which  some  of  the  States  have 
invested  their  courts.  By  the  22d  section  of  the 
Act  of  Congress  to  establish  the  judicial  courts 
of  the  United  States,  it  is  declared  that  final 
judgments  and  decrees  in  civil  actions  and  suits 
in  equity  in  a  Circuit  Court,  brought  there  by 
original  process,  or  removed  there  from  the 
eourts  of  the  several  States,  or  from  a  District 
18«*]  Court,  where  the  matter  in  'dispute  ex- 
ceeds the  sum  or  value  of  $2,000,  exclusive  of 
costs,  may  be  examined,  and  reversed  or  af- 
firmed, in  the  Supreme  Court.  But  there  shall 
be  no  reversal  for  error  in  ruling  any  plea  in 
abatement  other  than  a  plea  to  the  jurisdiction 
of  the  court,  or  such  plea  to  a  petition  or  bill  in 
equity,  as  is  in  the  nature  of  a  demurrer. 

From  this  provision  in  the  Act  of  Congress  it 
follows,  that  the  preliminary  proceedings  in  the 
District  Court  of  the  Territory,  being  in  its 
nature  interlocutory,  and  designed  to  abate  the 

g articular  remedy  by  attachment  only,  and 
aving  no  application  to  the  plaintiff's  right  to 
•  recovery  of  his  demand,  or  to  the  jurisdiction 
of  the  Territorial  Court,  either  as  to  the  parties 
or  the  subject  matter  of  the  controversy,  that 
proceeding  comes  not  within  the  appellate  or 
revisory  power  of  this  court. 

Upon  the  trial  in  chief,  or  upon  the  merits, 
there  appears  to  have  been  no  question  made, 
nor  any  point  reserved  upon  the  law  or  the  evi- 
dence; the  record  of  this  trial  presents  simply 
the  finding  of  the  jury,  and  the  judgment  of 
the  District  Court  upon  that  finding. 

The  decision  of  the  Supreme  Court  of  the 
Territory,  in  sustaining  the  judgment  of  the 
District  Court,  must,  therefore,  be  afiirm^. 


Mf]  'JACOB  U.  PAYNE,  J.  P.  Harrison,  and 
George  W.  Huntington,  Commercial  Partners, 
under  the  Name  and  Firm  of  Payne  &,  Harri- 
son, Intervenors,  etc.,  Plffs.  in  Er., 

V. 

JOHNATHAN  J.  NILES,  James  M.  Niles,  Le- 
ander  H.  Corey,  and  Stephen  Allen,  Partners, 
doing  Business  under  the  Name  and  Style  of 
Nile*  &  Co.,  PlflTs.,  and  Wm.  A.  Broadwell, 
Syndic  of  Andrew  Knox,  Deceased,  Deft. 

(See  S.  C.  20  How.  219-221.) 

Writa  of  error  governed  by  common  law — no 
one  but  party  can  brin^r  error  nor  be  made 
defendant  in,  unless  party  below. 

15  li.  ed. 


Writs  of  error  to  remove  the  Jadsment  of  an  in- 
ferior tribunal  to  this  court  are,  under  the  Acts  of 
CougrpsB,  Koverued  b;  the  principles  and  usages 
of  commoo  law. 

No  one  can  bring  up,  as  plaintiff  in  a  writ  of 
error,  the  judgment  of  an  Inferior  court  to  a 
superior  one,  unless  be  was  a  partjr  to  the  Judg- 
ment in  the  court  below  ;  nor  can  anv  one  be  made 
a  defendant  in  tbe  writ  of  error,  who  was  not  a 
party  to  tbe  Judgment  in  tbe  inferior  court. 


Argued  Jan.  27,  1868.    Decided  Feb.  24,  1868. 


THIS  suit  was  brought  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District 
of  Louisiana,  by  Niles  &,  Co.,  against  Knox,  to 
enforce  the  vendor's  privilege  under  the  Civil 
Code,  for  the  recovery  of  the  price  of  certain 
machinery.  Payne  and  Harrison,  the  plaintiffs 
in  error,  subsequently  intervened  by  petition. 
On  Feb.  8,  1856,  the  petition  of  intervention 
was  dismissed  by  the  court  below,  without 
Knox  having  been  made  a  party  to  it. 

The  case  is  now  here  on  a  writ  of  error,  aued 
out  by  Payne  and  Harrison. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  Chilton  and  Davidge,  for  the  plain- 
tiffs in  error: 

On  behalf  of  the  intervenors,  the  plaintiffs 
in  error,  it  will  be  contended: 

First.  That  their  title  and  mortgages  being 
admitted,  they  are  entitled  to  preradence,  un- 
less Niles  &  Co.  have  established  their  claim  to 
be  considered  privileged  creditors. 

Civil  Code  of  La.  3150,  3278,  3163. 

Second.  That  Niles  &  Co.  are  not  entitled 
to  the  privilege. 

Civil  Code,  3162;  Taylor  ▼.  Grain,  16  La.  292; 
4  Ann.  97,  121;  1st  Municipality  t.  Hall,  2  Ann. 
649. 

Messrs.  J.  P.  Benjamin  and  Albert  Pike,  for 
defendants  in  error: 

1.  The  writ  of  error  must  be  dismissed. 
There  is  no  such  record  as  is  required  by  the 
11th  and  31st  rules  of  the  court.  There  is 
nothing  but  a  petition  of  intervention,  and  an 
agreed  statement  of  facts  without  any  date; 
but  which  seems  to  have  been  made  up  after 
the  new  trial  was  refused;  no  answer;  no 
pleadings;  no  bill  of  exceptions. 

Keene  v.  Whittaker,  13  Pet.  459;  Curtis  ▼. 
Petitpain.  59  U.  S.  (18  How.)  109. 

2.  The  judgment  applied  for  is  one  of  which 
this  court  has  no  jurisdiction;  the  writ  ought 
to  be  dismissed. 

Bayard  v.  Lombard,  0  How.  560;  Curtis  t. 
Petitpain,  69  U.  S.  (18  How.)  110. 

If,  however,  the  court  shall  determine  that 
it  can  rightfully  take  cognixance  of  the  cause, 
the  following  points  and  authorities  are  fur- 
ther submitted: 

1.  The  petition  of  intervention  was  rightfully 
dismissed  for  want  of  proper  parties. 

2.  The  Circuit  Court  was  without  jurisdiction 
on  the  petition  of  intervention. 

Shields  v.  Barrow,  17  How.  130. 

3.  On  the  merits  of  the  claim  of  the  inter- 
vening parties,  it  is  submitted  that  the  right 


NOTB.—  Wlio  majr  npni»nl  to.  or  site  out  writ 
of  errnr  from.  l'°eilcral  Supreme  Court — see  note, 
CO  I..I(.A.  854. 
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of  Niles  tc.  Co.  is  superior,  both  in  law  and  in 
equity. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

220*]  'Tliis  case  is  brought  here  by  a  writ  of 
error  directed  to  the  Circuit  Court  for  the  li^st- 
crn  District  of  Louisiuua. 

It  appears  by  the  transcript,  that  Niles  & 
Co.,  citizens  of  Ohio,  brought  suit  in  the  Cir- 
cuit Court  against  Andrew  Ivnox,  of  Louisiana, 
for  the  price  of  certain  machinery  furnished  to 
the  latter  for  the  use  of  his  plantation.  Tlicy 
claimed  the  vendor's  privilege  on  the  articles 
sold,  which  were  stilt  in  possession  of  the  ven- 
dee. The  suit  was  instituted  on  the  2l8t  of 
February,  1835,  and  on  the  17th  of  April,  1853, 
a  decree  was  rendered  in  favor  of  the  plaintilt 
for  $2,G8G.69,  with  interest,  and  with  the  vend- 
or's privilege  on  the  machinery. 

On  the  lath  of  March,  1855,  Payne  &,  Har- 
rison, the  plaintilTs  in  error,  citizens  of  Louisi- 
ana, filed  in  the  Circuit  Court  a  petition  of  in- 
tervention in  the  above-mentioned  suit,  alleg- 
ing that  Knox  was  indebted  to  them  ni  a  large 
sum  of  money,  for  which  they  held  a  mort- 
gage on  the  plantation  on  which  the  machinery 
in  question  was  erected;  and  claiming  that 
their  right  by  virtue  of  this  mortgage  was  su- 
perior to  the  vendor's  lien  of  Kiles  &  Co.,  and 
prayed  a  citation  for  Niles  &  Co.;  but  did  not 
pray  for  any  process  against  Knox.  Nor  does 
the  record  show  that  he  ever  voluntarily  ap- 
peared to  or  answered  this  petition.  And  on 
the  8th  of  February,  1860,  it  was  by  the  judg- 
ment of  the  Circuit  Court  finally  dismissed, 
with  costs.  < 

A  statement  of  facts  was  afterwards  agreed 
on  between  the  counsel  for  Niles  &  Co.  and 
the  counsel  for  Payne  and  Harrison,  which  is 
■et  forth  in  the  transcript,  but  it  does  not  ap- 
pear that  Knox  assented  to  it,  or  indeed  had 
any  knowledge  of  it. 

Afterwards,  on  the  18th  of  February,  1856, 
the  counsel  for  Payne  &  Harrison  represented 
to  the  court  that  Knox  had  died  after  the  suit 
on  their  intervention  was  instituted,  and  that 
no  one  had  qualified  as  his  executor  or  ad- 
ministrator; and  that  there  was  no  representa- 
tive of  his  estate,  except  William  A.  Broad- 
well,  of  New  Orleans,  who  was  the  duly  ap- 
pointed and  qualified  syndic  of  said  Knox;  and 
thereupon  moved  the  court  that  the  said  Broad- 
well  be  made  a  party  to  the  cause,  which  was 
accordingly  ordered  by  the  court,  and  a  copy 
of  the  order  served  on  him  by  the  marshal  on 
the  succeeding  day;  and  on  the  day  of  the  serv- 
ice, this  writ  of  error  was  sued  out  by  the  in- 
tervcnors,  Payne  &  Harrison. 

The  writ  recites  that  a  judgment  was  ren- 
dered in  a  case  between  Niles  &  Co.,  plaintifl°s, 
and  liroadwell,  syndic  of  Knox,  defendants,  and 
Payne  and  Harrison,  interveners  in  said  suit, 
who  were  plaintiffs,  both  as  against  Niles  & 
Co.  and  Broadwell,  syndic  of  Knox;  and  cita- 
tions were  issued  and  served  on  Niles  & 
221*]  'Co.  and  Broadwell,  to  appear  in  this 
court  tipon  the  return  of  the  writ  of  error. 

It  will  be  seen,  from  this  statement,  that 
Payne  &  Harrison  were  not  parties  to  the 
judgment  in  the  suic  of  Niles  &  Co.  r.  Knox. 
The  only  judgment  in  the  Circuit  Court  to 
which  they  were  parties,  was  the  judgment 
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dismissing  their  petition  of  intervention;  and 
Kno.v  was  not  made  a  party  defendant  in  that 
proceeding,  nor  was  be  a  party  to  that  judg- 
ment. Tiie  order  of  the  court  to  make  Broad- 
well, his  syndic,  a  party,  was  passed  after  this 
judgment  was  rendered. 

VVrits  of  error  to  remove  the  judgment  of  an 
inferior  tribunal  to  this  court  are,  under  the 
Act  of  Congress,  governed  by  the  principles 
and  usages  of  the  common  law.  And  it  is  very 
well  settled  in  all  common  law  courts,  that  no 
one  can  bring  up,  as  plaintiff  in  a  writ  of  error, 
the  judgment  of  an  inferior  court  to  a  superior 
one,  unless  he  was  a  party  to  the  judgment  in 
the  court  below;  nor  can  any  one  be  made  a 
defendant  in  the  writ  of  error,  who  was  not 
a  party  to  the  judgment  in  the  inferior  oonrt. 
Payne  &  Harrison,  therefore,  have  no  right  to 
sue  out  a  writ  of  error  upon  the  judgment  in 
the  suit  between  Niles  &,  Co.  and  Knox,  to 
which  they  were  not  a  party,  nor  can  they 
make  Knox  or  his  representative  a  defendant 
in  a  writ  of  error  brought  upon  the  judgment 
on  the  petition  of  intervention  to  which  neither 
Knox  nor  Broadwell,  his  syndic,  was  a  party. 

This  writ  of  error  attempts  to  do  both,  and 
is  therefore  not  warranted  by  law. 

It  cannot  bring  the  judgments  referred  to,  or 
either  of  them,  before  this  court,  and  mutt, 
therefore,  be  dismissed,  with  costs. 


THE     COVINGTON     DRAWBRIDGE     COM- 
PANY, Appts., 

V. 

ALEXANDER  0.  SHEPHERD  et  aL 

(See  S.  C.  20  How.  227-234.) 

Averment,  that  corporation  is  citizen  of  a  State 
sufficient  for  jurisdiction — when  Act  of  In- 
corporation is  a  public  law,  averment  of  citi- 
zenship is  sufficient. 

In  a  suit  hj  or  acalnst  a  corporation.  In  Its  e«r- 
poriite  name,  an  averment  that  tbey  were  cltheiii 
of  a  particular  State  (It  such  waa  the  fact),  b 
Riifficlent  to  give  Jurisdiction  to  a  court  ot  tin 
United  States. 

Where  the  Art  ot  Incorporation  is  a  public  law, 
which  the  court  Is  bound  to  notice,  the  arennoit 
of  the  citizenship  of  the  membeis  of  the  corpora- 
tion la  all  that  Is  required. 

Argued  Jan.  26,  1858.    Decided  Feb.  24.  18S8. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana.   . 

The  Covington  Drawbridge  Co.  waa  incor- 
porated by  tlie  General  Assembly  of  the  State 
of  Indiana,  for  the  purpose  of  constructing  i 
bridge  across  the  Wabash  River,  at  Covington, 
in  Indiana.  Authority  was  given  to  demand 
tolls  of  travelers  upon  said  bridge,  and  an  ob- 
ligation was  imposed  upon  the  Corporation  to 
construct  a  draw  for  the  passage  of  stearaboati, 
and  to  remove  it  upon  the  approach  of  boat*, 
etc. 

This  suit  was  brought  in  the  court  below  b; 
the  defendants  in  error,  to  recover  damages 
resulting  to  their  steamboat.  The  Cabinet,  froB 
an  allegi'd  failure  of  the  said  Hriiige  Compaar 
to  open  the  draw  of  the  said  bridge  at  tkt 
proper  time. 

The  trial  below  resulted  in  a  verdict  tti 
judgment  for  the  plaintiffs  for  f6,084.S3.  when 
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upon  the  defendant  brought  the  case  here  on  a 
writ  of  error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Mr.  0.  H.  Smith,  for  plaintiffs  in  error: 

The  declaration  did  not  give  jurisdiction  to 
the  court.  The  only  part  of  the  declaration 
that  refers  to  the  citizensliip  of  the  parties,  is 
in  these  words:  "Alexander  O.  Shepherd,  James 
Davidson,  Elijah  F.  Gillan,  Samuel  McClure, 
Samuel  Peters,  and  George  Willard,  citizens  of 
the  State  of  Ohio,  complain  of  the  Covington 
Drawbridge  Company,  citizens  of  the  State  of 
Indiana,  defendants  in  this  suit,  in  a  plea  of 
trespass  on  the  case." 

I  refer  to  the  following  authorities,  showing 
that  the  question  is  res  adjudicata  in  this 
court: 

Bingham  v.  Cabot,  3  Dall.  19-382;  Emory  v. 
Greenuugh,  3  Dall.  369;  Turner  v.  Enrille,  4 
Dall.  7;  Abercrombie  v.  Dupuis,  1  Cranch,  343; 
Wood  V.  Wagnon,  2  Cranch,  9;  Marshall  v. 
Bait.  &  O.  R.  R.  Co.  16  How.  3H;  Lafayette 
Ins.  Co.  V.  French,  69  U.  S.  (18  Mow.)  404. 

The  averment  that  the  Company  is  a  citizen 
of  the  State  of  Indiana,  can  nave  no  sensible 
meaning  attached  to  it.  This  court  does  not 
hold  that  either  a  voluntary  association  of  per- 
sons or  an  association  into  a  body  politic, 
created  by  law,  is  a  citizen  of  a  State  within 
the  meaning  of  the  Constitution.  And  there- 
fore, if  the  defective  averment  in  the  declara- 
tion had  not  been  otherwise  supplied,  the  suit 
must  have  been  dismissed.  But  the  plaintiff's 
replication  alleges  that  the  dei'endants  are  a 
Corporation  created  under  the  laws  of  the  State 
of  Indiana,  having  its  principal  place  of  busi- 
ness in  that  State.  These  allegations  are  con- 
fessed by  the  demurrer,  and  they  bring  the 
case  within  the  decision  of  this  court  in  Mar- 
shall V.  The  Bait.  &  O.  R.  R.  Co.  10  How  314, 
and  the  previous  decisions. 

In  this  case  there  was  no  replication  to  aup- 

fly  the  defect  in  the  declaration,  and  therefore 
maintain  that  the  judgment  must  be  reversed 
And  the  suit  dismissed. 

Mr.  S.  W.  Thompson,  for  the  defendants  in 
error: 

The  declaration  in  this  ease  does  not,  in  so 
many  words,  aver  that  the  defendants  are  a 
Corporation,  but  it  proceeds  against  the  defend- 
ants as  a  Corporation,  "The  Covington  Draw- 
bridge Company;"  the  name  is  appropriate  to 
a  corporate  body.  It  is  not  necessary  to  allege 
that  the  defendants  were  a  Corporation,  and  a 
demurrer,  for  the  want  of  such  an  allegation, 
would  have  been  frivolous. 

Union  Ins.  Co.  v.  Osgood,  1  Duer,  707. 

A  company  may  be  declared  against  by  the 
name  by  which  it  is  known,  without  alleging  it 
to  be  chartered  or  incorporated,  or  registered. 

Woolf  T.  City  Steamboat  Co.  7  Man.,  G.  & 
S.  103. 

The  general  issue  was  pleaded  in  this  case  by 
the  defendants,  and  that  plea  was  an  admission 
that  the  Corporation  defendant  was  capable  of 
■uing  and  being  sued. 

Freeman  v.  Machias,  etc.  Co.  38  Me.  343. 

So  the  plaintiffs  admit  that  the  defendants 
are  a  Corporation,  by  suing  them  in  their  cor- 
porate name,  and  are  estopped  to  deny  it. 


People  T.  Turnpike  &  Bridge  Co.  20  Barb. 
518;  1  Pet.  460. 

Also,  by  the  law  of  Indiana,  recognized  so  to 
be,  and  binding  on  this  court. 

Acts  of  Congress,  May  19,  1828. 

It  has  never  been  necessary  in  pleading,  to 
aver  that  a  party  was  a  Corporation ;  if  the 
name  implied  it,  that  was  sufficient. 

Harris  v.  Muskingun,  Man  Co.  4  Blackf.  267; 
Richardson  v.  St.  Joseph  Iron  Co.  6  Blackf.  140; 
U.  S.  Bank  v.  Haskins,  1  Johns.  Cas.  132. 

This  argument  would  not  have  been  made, 
but  for  a  remark  made  by  Justice  Curtis,  in 
case  of  French  v.  The  La  Fayette  Ins.  Co.  5 
McLean,  4G1.  "It  does  not  appear  from  it  (the 
averment)  that  the  La  Fayette  Ins.  Co.  is  a 
corporation,  or  if  it  be  such,  by  the  law  of 
what  State  it  was  created."  That  remark  waa 
well  applied  to  that  case,  for  the  averment  of 
citizenship  was  senseless  and  meant  nothing. 
Surely  this  court  cannot  have  meant  to  deci<M 
that,  in  declaring  by  or  against  a  corporation, 
if  the  name  used  is  appropriate  to  the  corporate 
body,  it  is  necessary  to  aver  that  the  party  is  a 
Corporation. 

Ko  one  will  deny  that  the  averment  of  the 
citizenship  of  the  plaintiffs  Is  well  stated,  and 
the  allegation  is  the  same  with  reference  to  the 
defendants.  In  the  case  of  The  Bank  of  the 
U.  S.  V.  Deveaux,  6  Cranch,  61,  the  averment 
of  the  citizenship  of  the  corporation  plaintiffs 
was,  and  your  petitioners  aver  that  they  are 
citizens  of  the  State  of  Pennsylvania,"  and 
Chief  Justice  Marshall,  in  delivering  the  opis- 
ion  of  the  court,  upon  the  authority  of  a  ease 
in  12  Mod.  said:  "the  court  was  authorized  to 
look  to  the  character  of  the  individuals  who 
composed  the  corporation,  on  a  question  of 
jurisdiction." 

"Being  authorized  to  sue  in  their  corporate 
name,  tney  could  make  the  averment,  and  it 
must  apply  to  the  plaintiffs,  as  individuals, 
because  it  could  not  be  true  as  applied  to  the 
corporation." 

Surely  the  averment  in  that  case  was  no 
stronger  than  this. 

The  averment  in  the  declaration  in  this  ease 
is  equivalent  to  a  statement  that  the  Covington 
Drawbridge  Company  was  a  Corporation  (for 
the  name  implies  it),  and  that  all  the  members 
of  the  C!orporation  are  citizens  of  the  State  of 
Indiana;  this  last  averment  is  the  essential  ele- 
ment of  jurisdiction.  This  court  held,  in  the 
case  of  Louisville  R.  R.  Co.  ▼.  Letson,  2  How., 
497,  that  jurisdiction  might  be  maintained 
against  a  corporation  defendant  in  a  State 
vi^ere  it  was  incorporated  and  had  its  principal 
office  of  business,  thought  all  of  the  corporators 
did  not  reside  in  the  State  of  the  corporation. 

The  cases  in  this  court  since  the  case  of  The 
Commercial  Bank  of  Vicksburg  y.  Slocomb,  14 
Pet.  60,  in  which  the  question  of  jurisdiction 
has  been  decided,  have  proceeded  upon  the 
ground  that  jurisdiction  might  attach,  though 
all  the  corporators  defendants  did  not  reside  in 
the  State  where  the  suit  was  brought;  but  cer- 
tainly the  court  has  not  said  that  averments 
which  were  held  suflScient  in  the  cases  of 
Strawbridge  v.  Deveraux  &  Sloeum,  when  the 
utmost  strictness  was  required,  would  be  in- 
sufKcient  now. 

See  Justice  Grier's  opinion  in  Marshall  ▼. 
B.  &  O.  R.  R.  Co.  16  How.  314. 
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By  the  rules  of  pleading  applied  to  the  dec- 
laration in  this  cause,  the  Covington  Draw- 
bridge Company  is  to  be  regarded  as  a  Corpo- 
ration which  had  built  and  maintained  a  draw- 
bridge upon  the  Wabash  River,  at  Covington, 
Indiana,  as  their  name  would  indicate  they 
should,  and  that  all  the  corporators  or  members 
of  that  Company  were  and  are  citizens  of  In- 
diana. 

If  the  court  should  renounce  the  jurisdiction 
of  the  Circuit  Court  in  this  case,  then  every 
decision  of  this  court  upon  the  question  of  ju- 
risdiction anterior  to  the  case  of  Letson  v. 
Louisville  R.  R.  Co.  2  How.  497,  will  be  com- 
pletely overthrown  and  not  a  vestige  remain. 

It  certainly  never  was  intended  to  declare 
that  the  court  had  no  jurisdiction  where  all  the 
corporators  were  citizens  of  the  State  in  which 
they  were  sued  and  carried  on  their  corporate 
business. 

In  the  case  of  The  Bank  of  Augusta  v.  Earle, 
13  Pet.  519,  it  is  said  that  a  corporation  can 
have  no  legal  existence  out  of  the  bounds  of 
the  sovereignty  by  which  it  was  created.  It 
must  dwell  in  the  place  of  its  creation. 

This  Corporation,  the  Covington  Drawbridge 
Company,  dwelt  at  the  bridge  upon  the  Wabash 
River,  at  Covington  which  they  built  and  main- 
tained, and  upon  which  the  plaintifT's  boat  was 
ruined.  The  Corporation  dwelling  at  that 
bridge  in  the  State  of  Indiana,  must  necessarily 
have  been  created  by  the  Legislature  of  the 
State  of  Indiana. 

Mr.  Justice  Grier,  in  delivering  the  opinion  of 
the  court  in  the  case  of  Marshall  t.  The  B.  &  O. 
R.  R.  Co.  10  How.  328,  329,  reiterates  the  law 
for  which  we  contend,  "that  in  deciding  the 
question  of  jurisdiction,  the  court  will  look 
behind  the  corporate  collective  name  given  to 
the  party,  to  find  the  persons  who  are  the 
stockholders — the  real  parties  to  the  contro- 
versy," and  the  question  being  whether  an  alle- 
gation that  the  "defendants  are  a  body  cor- 
porate by  the  Act  of  the  General  Assembly  of 
Maryland,"  was  sufficient  to  make  it  appear 
that  the  "real  defendants,"  the  stockholders, 
were  citizens  of  that  State,  held  that  it  was. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

The  writ  of  error  in  this  case  was  brought 

upon  a  judgment  recovered  by  Shepherd  and 

others,    against    the     Covington    Drawbridge 

•  232»]  •Company,  in  the  Circuit  Court  of  the 

United  States  for  the  District  of  Indiana. 

The  only  error  assigned  here  is,  that  upon 
the  declaration  and  pleadings  in  the  case,  the 
Circuit  Court  had  no  jurisdiction. 

This  objection  is  founded  upon  the  descrip- 
tion of  the  parties  in  the  declaration,  which  is 
in  the  following  words: 

"Alexander  0.  Shepherd,  Elijah  F.  Gillan, 
James  Davidson,  Samuel  McClure,  Samuel 
Peters  and  George  Willard,  citizens  of  tlie 
State  of  Ohio,  plaintiffs  in  this  suit,  complain 
of  the  Covington  Drawbridge  Company,  citi- 
zens of  the  State  of  Indiana,  defendants  in  this 
suit,  in  a  ploa  of  trespass  on  the  case." 
'  The  plaintiff  in  error,  who  was  defendant  in 
ths  court  below,  contends  that  it  dues  not  ap- 
pear by  this  averment  that  the  Drawbridge 
Company  was  a  Corporation  chartered  by  Indi- 
ana, and  had  its  principal  place  of  business  in 
808 


that  State;  and  that,  unless  this  appears  in  tlw 
pleadings,  the  averment  that  they  were  dtiseu 
of  that  State  was  not  sufficient  to  give  joiiadie- 
tion  to  the  Circuit  Court. 

It  is  very  true,  that  where  individuftb  vol- 
untarily associate  together,  and  adopt  a  name 
or  description  intended  to  embrace  siU  of  its 
members,  and  under  which  its  contracts  and 
engagements  are  made,  and  its  business  cajiied 
on,  such  a  company  can  neither  sue  or  be  sued 
by  the  name  they  have  adopted,  and  under 
which  they  act,  in  any  court  of  common  law, 
whether  it  be  the  court  of  a  State  or  of  the  Unit- 
ed States.  They  must  sue  and  be  sued  in  their 
individual  names  as  partners  in  the  Company. 

But  the  answer  to  the  objection  taken  by  the 
plaintiff  in  error  is,  that  the  27th  sec.  of  the  4tb 
article  of  the  Constitution  of  Indiana  provides 
that  "every  statute  shall  be  a  public  law,  un- 
less otherwise  declared  in  the  Statute  itself." 
The  Statute  of  the  Legislature  of  Indiana,  i>- 
corporating  the  Covington  Drawbridge  Com- 
pany, is  therefore  a  public  law,  of  which  the 
Circuit  Court  and  this  court  are  bound  to  take 
judicial  notice,  without  its  being  pleaded  or 
offered  in  evidence.  For  wherever  a  law  of  a 
State  is  held  to  be  a  public  one,  to  be  judicially 
taken  notice  of  by  the  state  courts,  it  must  be 
regarded  in  like  manner  by  a  court  of  the 
United  States,  when  it  is  required  to  administer 
the  laws  of  the  State. 

This  being  the  case  in  this  instance,  the  aver- 
ment that  the  Coving^n  Drawbrid^  Company 
are  citizens  of  the  State  of  Indiana  is  sufficieDt, 
according  to  the  decision  of  this  court  in  the 
case  of  The  Louisville,  Cincinnati,  and  Charles- 
ton Railroad  Company  v.  Letson,  2  How.  487, 
which  has  ever  since  been  adhered  to,  and  must 
now  be  regarded  as  the  settled  law  of  th* 
court. 

*The  question  as  to  the  jurisdiction  of  [*SSS 
the  courts  of  the  United  States  in  cases  where 
a  corporation  is  a  party,  was  argued  and  con- 
sidered in  this  court,  for  the  first  time,  in  the 
coses  of  The  Hope  Insurance  Company  v. 
Board  man,  and  of  The  Bank  of  the  United 
States  ▼.  Deveaux,  6  Cranch,  67  and  61.  These 
two  cases  were  argued  at  the  same  term,  and 
were,  as  appears  by  the  report,  decided  at  the 
same  time.  And  in  the  last  mentioned  case,  the 
court  held  that  in  a  suit  by  or  against  a  eor- 
poration,  in  its  corporate  name,  this  eonit 
might  look  beyond  the  mere  legal  being  which 
the  charter  created,  and  regard  it  as  a  suit  by 
or  against  the  individual  persons  who  composed 
the  corporation:  and  an  averment  that  they 
were  citizens  of  a  particular  State  (if  such  was 
the  fact)  would  be  sufficient  to  give  jurisdietioB 
to  a  court  of  the  United  States,  although  the 
suit  was  in  the  corporate  name,  and  toe  in- 
dividual corporators  not  named  in  the  suit  or 
the  averment. 

But  in  the  case  of  The  Louisville,  Cincinnati, 
and  Charleston  Railroad  Company  v.  Letson,  S 
How.  497,  the  court  overruled  so  much  of  this 
opinion  as  authorized  a  corporation  to  plead  ia 
abatement,  that  one  or  more  of  the  oorporaton, 
plaintiffs  or  defendants,  were  citizens  of  a  dif- 
ferent State  from  the  one  described,  and  held 
that  the  members  of  the  corporate  body  must 
be  presumed  to  be  citizens  of  the  State  in  wbieli 
the  Corporation  was  domiciled,  and  that  botli 
parties  were  estopped  from  denying  it.    And 
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that,  inasmuch  as  the  corporators  were  not 
parties  to  the  suit  in  their  individual  char- 
acters, but  merely  as  members  and  component 
parts  of  the  body  or  legal  entity  which  the 
charter  created,  the  members  who  composed  it 
ought  to  be  presumed,  so  far  as  its  contracts 
and  liabilities  are  concerned,  to  reside  where  the 
domicil  of  the  body  was  fixed  by  law,  and 
where  alone  they  could  act  as  one  person;  and 
to  the  same  extent,  and  for  the  same  purposes, 
be  also  regarded  as  citizens  of  the  State  from 
which  this  legal  being  derived  its  existence  and 
its  faculties  and  powers.  And  in  the  case  of 
The  Bank  of  Augusta  v.  Earle,  13  Pet.  619,  the 
court  said  that  a  corporation  can  have  no  legal 
existence  outside  of  the  dominion  of  the  State 
by  which  it  is  created.  Consequently,  the  Cov- 
ington Drawbridge  Company  being  chartered  by 
the  State  of  Indiana,  it  necessarily  has  its  home 
and  place  of  business  in  that  State;  and  the 
only  averment  in  the  declaration  necessary  to 
show  a  case  for  jurisdiction,  was  that  of  the 
citizenship  of  the  parties  who  composed  the 
Company. 

In  the  case  of  The  La  Fayette  Insurance 
Company  v.  French,  18  How.  404,  the  declara- 
tion stated  that  the  Corporation  itself  was  a 
citizen  of  Indiana.  Now,  no  one,  we  presume, 
over  supposed  that  the  artificial  being  created 
by  an  Act  of  Incorporation  could  be  a 
2S4*]  'citizen  of  a  State  in  the  sense  in  which 
that  word  is  used  in  the  Constitution  of  the 
United  States,  and  the  averment  was  rejected 
because  the  matter  averred  was  simply  impos- 
sible. But  it  appeared  from  other  parts  of  the 
pleadings  that  the  Corporation  was  chartered 
by  Indiana,  and  had  its  principal  place  of  busi- 
ness in  that  State.  And  the  court,  therefore, 
applied  the  principle  decided  in  the  case  of  The 
Louisville,  Cincinnati  and  Charleston  Railroad 
Company  v.  Letson,  and  held  that  the  members 
of  the  corporate  body  must  be  presumed  to  be 
citizens  of  the  same  State.  The  citizenship  of 
the  corporators  was  regarded  as  the  necessary 
and  legal  consequence  of  the  facts  stated  in 
the  pleadings,  without  any  positive  and  direct 
averment  to  that  effect.  The  case  of  Marshall 
T.  The  Baltimore  and  Ohio  Railroad  Company, 
16  How.  314,  was  decided  upon  the  same 
ground.  But  in  the  case  before  us,  the  citi- 
zenship of  the  corporators  is  not  left  to  be  in- 
ferred by  the  court  from  other  facts  stated 
in  the  pleadings,  but  is  directly  and  positively 
averred,  and  consequently  freed  from  all  objec- 
tion on  that  head.  Indeed,  it  is  the  same  form 
of  pleading  in  this  respect  that  was  used  in 
the  case  of  The  Bank  of  The  United  States  v. 
Deveaux,  5  Crancli,  61,  and  which  this  court 
ruled  to  be  good. 

If  the  Act  of  Incorporation  had  not  been  a 
public  law,  which  the  court  is  bound  to  notice, 
then,  undoubtedly,  the  proper  description  of 
the  defendants  would  have  been  "The  Coving- 
ton Drawbridge  Company,  citizens  of  the  State 
of  Indiana,  incorporated  by  that  name,  by  the 
said  State,  and  having  their  principal  place  of 
business  therein."  But  in  the  case  before  us, 
the  averment  of  the  citizenship  of  the  mem- 
bers of  the  Corporation  is  all  that  is  required, 
because  the  existence  and  domicil  of  the  cor- 
porate body  is  judicially  known  to  the  court. 

The  judgment  of  the  court  below  is,  there- 
fore, affirmed. 
IS  li.  ed. 


Mr.  Justice  Campbell  concurs  in  the  result 

of  the  opinion  of  the  court. 


Mr.  Justice  Daniel,  dissenting: 

In  dissenting  from  the  decision  of  the  court 
in  this  cause,  it  is  not  designed  to  reiterate  ob- 
jections which  in  several  previous  instances 
have  been  expressed.  I  will  merely  remark, 
with  reference  to  the  present  decision,  and  tn 
others  in  this  court,  numerous  as  they  are  said 
to  have  been,  that  they  have  wholly  failed  to 
bring  conviction  to  my  mind,  that  a  Corpora- 
tion can  be  a  citizen,  or  that  the  term  "citizen" 
can  be  correctly  understood  in  any  other  senso 
than  that  in  which  it  was  understood  in  com- 
mon acceptation  when  the  Constitution  wa» 
adopted,  and  as  it  is  universally,  by  writers  on 
government  explained  without  a  single  excep- 
tion. 


GEORGE  W.  WATTERSTON,  Plff.  in  Er., 

v. 

ANDREW  M.  PAYNE. 

Where  cause  is  appealed  solely  for  delay,  judg- 
ment affirmed  with  ten  per  cent,  per  annum 
damages,  and  the  costs — motion  to  open  de- 
fault too  late  after  adjournment  of  court, 
where  no  appearance  previous. 

Where  there  Is  no  bill  of  exceptions,  aasienment 
of  error,  or  aoytbicg  by  which  to  revise  the  opin- 
ion of  the  court  below,  and  the  cause  has  been 
brought  to  this  court  solely  for  the  purpose  of  de- 
lay, the  judgment  will  be  affirmed  with  ten  per 
cent,  per  annum  damages,  and  the  costs  In  this 
court  and  in  the  court  below. 

Where  a  cause  is  reached  In  the  regular  order  of 
the  docket,  and  submitted  on  brief  by  defendant 
In  error,  no  counsel  appearlug  for  plaintiff,  on 
B'eb.  1,  and  decided  Feb.  24.  the  court  rontin- 
ntng  until  Feb.  26,  when  it  adjourned  to  first  Mon- 
day of  April,  and  up  to  the  adjournmeut  no  ap- 
pearance nad  been  entered  for,  or  motion  made  by 
plaintiff  in  error,  a  motion  to  open  the  judgment 
and  permit  argument  or  printed  brief,  by  plaintiff 
In  error,  comes  too  late. 

Submitted  Feb.  1,  1858.    Decided  Feb.  24,  1858. 


I 


N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisi- 


Mr.  J.  P.  Benjamin,  for  defendant  in  error: 

The  plaintiff  in  error  was  condemned  in  the 
Circuit  Court  to  the  payment  of  two  bills  of 
exchange  drawn  by  himself  to  his  own  order, 
and  indorsed  by  him  in  blank,  the  bills  having 
been  protested  for  non-payment  and  due  notice 
given  to  him. 

To  sustain  the  first  plea,  defendant  appealed 
to  the  conscience  of  plaintiff,  by  filing  inter- 
rogatories calling  on  hira  to  answer  whether  he 
was  the  real  owner  of  the  bills  sued  on.  The 
plaintiff,  by  his  answers,  established  his  title, 
and  the  first  plea  was  properly  overruled. 

As  regards  the  second  plea,  it  was  properly 
overruled,  because  plaintiff  sued,  not  as  the 
assignee  of  Payne  and  Harrison,  but  as  bearer 
of  bills  which  the  defendant  had  made  pay- 
able to  his  own  order  and  indorsed  in  blank. 
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This  was  equivalent  to  making  the  bills  pay- 
able to  any  bearer. 

Smith  v.  Clapp,  15  Pet.  125. 

Upon  the  merits  there  is  no  bill  of  excep- 
tions, assignment  of  error,  or  anything  which 
can  enable  this  court  to  revise  the  opinion  of 
the  court  below. 

It  is  palpable  that  the  writ  of  error  has  been 
prosecuted  solely  with  a  view  to  delay,  and  the 
defendant  in  error  respectfully  prays  that  dam- 
ages be  awarded  in  his  favor,  in  conformity 
with  the  17th  rule  of  this  court. 

Mr.  Chief  Justice  Tanay  made  the  following 
order; 

This  cause  came  on  to  be  heard  on  tiie  tran- 
script of  the  record  from  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Louisiana,  and  was  argued  by  counsel;  on  con- 
sideration wlicicof,  it  appearing  to  this  court 
that  this  cause  has  been  brought  to  this  court 
solely  for  the  purpose  of  delay,  it  is  thereupon 
now  here  ordered  and  adjudged  by  this  court, 
that  the  judgment  of  the  said  Circuit  Court 
(which  on  the  8th  day  of  December,  1855,  the 
date  on  which  it  was  signed,  amounted  to  $3,- 
067.83,  including  the  principal  and  interest  to 
said  date)  be,  and  the  same  is  hereby  affirmed, 
witli  costs,  in  both  this  and  said  Circuit  Court, 
and  damages  at  the  rate  of  ten  per  cent,  per 
annum  on  snid  $3,067.82,  from  said  8th  day  De- 
cember, 18.')5,  to  this  24th  day  of  February, 
1858,  and  without  any  further  damages  or  in- 
terest upon  either  the  judgment  of  the  said 
Circuit  Court  or  this  court.  And  it  is  further 
ordered  and  adjudged  by  this  court,  that  this 
cause  be,  and  the  same  is  hereby  remanded  to 
the  said  Circuit  Court,  with  .directions  to  issue 
an  execution  in  favor  of  the  said  Andrew  M. 
Payne  and  against  the  said  George  W.  Watters- 
ton,  for  the  sum  of  $4,845.18  (being  the  amount 
of  the  aforesaid  judgment  of  the  said  Circuit 
Court,  together  with  the  damages  tliercon,  at 
the   rale   of   ten   per  centum  per    annum,    as 

aforesaid,  and  for  $ ,  the  costs  laid  out  and 

expended  by  the  said  Andrew  M.  Payne  in  this 
case  in  this  court,  and  also  for  the  costs  in  the 
case  in  the  said  Circuit  Court. 

On  motion  of  Mr.  Bradley,  of  counsel  for  the 
plninlifT  in  error,  for  leave  to  enter  his  appear- 
ance and  file  and  submit  his  brief  for  the  con- 
sideration of  the  court, 

Monday,  April  12,  1858,  Mr.  Chief  Justice 
Taney  made  the  following  order: 

The  case  was  brought  up  to  this  court  and 
entered  by  the  plaintiff  in  error  on  the  docket 
at  December  Term,  1856.  The  defendant  in 
error  appeared  at  that  terra,  but  no  appearance 
was  entered  for  the  plaintiff.  At  the  late  ses- 
sion of  the  court  at  the  present  term,  the  case 
was  reached  in  the  regular  order  of  the  docket, 
and  called  for  trial  on  the  first  day  of  Febru- 
ary. 

The  defendant  in  error  appeared  and  submit- 
ted the  case  on  a  printed  brief,  no  counsel  ap- 
pearing on  behalf  of  plaintiff.  The  judgment 
of  the  court  was  not  delivered  until  Wednesday, 
Feb.  24,  and  the  court  continued  in  session  until 
Friday,  the  2Cth,  when  it  adjourned  to  the 
first  Monday  in  this  month ;  and  up  to  the  timi; 
of  the  adjournment,  no  appearance  had  been 
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entered  for  the  plaintiff  in  error,  nor  any  no- 
tion made  to  the  court  in  his  behalf. 

Under  such  circumstances,  a  motion  at  the 
present  session  to  open  the  judgment  and  per- 
mit a  printed  brief  or  argument  in  behalf  of 
the  plaintiff  in  error,  comes  too  late,  according 
to  the  rules  and  practice  of  this  court,  and  it 
therefore  overruled. 


•THE  UNITED  STATES,  Plff.  in  Er.,  ['ISI 

V. 

GOTLIEB  BREITLING. 

(See  S.  C.  20  How.  252-255.) 

Alabama  Statutes  cannot  prescribe  rules  to  this 
court— exception  must  be  taken  at  trial,  but 
may  be  put  in  form  afterwards — exception  to 
decision  must  appear — charge  erroueou, 
where  no  evidence  to  support. 

Tbe  Statute  of  Alabama,  and  tbe  regulation  It 

rire8erlb(>s  to  the  courts  of  tbe  State,  can  have  lo 
nfiuence  on  the  practice  of  a  court  of  the  United 
States,  unless  udopted  by  a  rule  of  tbe  court. 

An  exception  mu»t  show  tbnt  It  was  taken  ud 
reserved  by  the  party  at  the  trial,  but  It  may  be 
drawn  out  In  form  and  sealed  by  tbe  jud^e  after- 
wards. 

The  fact  that  a  party  mnde  the  point  at  the  trtal, 
and  the  court  decided  It  against  lilm.  Is  not  fsfli- 
dent  to  bring  the  question  liofore  this  court.  He 
must  show  that  he  excepled  to  tlie  ili-clslon. 

It  la  clearly  error  In  a  court  to  charge  a  Jnry 
upon  a  supposed  or  conjectural  state  of  facts,  u 
which  no  evidence  bas  been  offered. 

Submitted  Jan.  21,  1858.  Decided  Feb.  25,  1858. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ala- 
bama. 

This  case  was  brought  in  the  court  below  by 
the  United  States  on  the  official  bond  of  the 
defendant  in  error,  for  the  non-payment  of 
$8.7(14.79. 

The  trial  below  resulted  in  a  verdict  and 
judgment  for  tbe  defendant;  and  the  plaintilb 
sued  out  this  writ  of  error. 

A  further  statement  of  the  case  appears  ii 
the  opinion  of  the  court. 

Mr.  Jeremiah  S.  Black,  Atty-Gcn.,  for  plain- 
tiffs in  error: 

1.  Moore  was  an  interested  witness,  and  hit 
testimony  should  not  have  been  admitted. 

Rush  V.  Flick  wire,  17  S.  &  R.  82;  Seymour 
V.  Harvey,  11  Conn.  275;  Riddle  v.  Moss,  7 
Cranch,  208;  Gov.  of  Va.  t.  Evans,  7  Craneh, 
208,  note. 

2.  This  evidence  was  inadmissible,  because  of 
its  irrelevancy. 

U.  S.  v.  Gibert,  2  Sumn.  10,  »2;  Riley  v. 
Gourley,  9  Conn.  164;,  sec,  also,  Smith  v.  C»r- 
rington,  4  Cranch,  62;  Church  v.  Ilubbart,  8 
Cranch,  187. 

3.  The  charge  of  the  Judge,  that  the  defend- 


Note. — Rules  of  practice,  tbeir  ctTect,  conitnc- 
tlon  and  conclusiveness. 

Cnnrts  cannot  enlarge  or  diminish  their  own  Ja- 
rlsflletlon  by  n  rule  of  practice,  but  they  hire 
power  over  tlieir  own  process  nnd  mode  of  pro- 
cedure. The  St.  Lawrence,  1  Black.  522;  eoB- 
pare  Ward  v.  Chambcrlnln,  2  Black.  430. 

A  rule  of  practice  established  by  virtue  of  u 
Act  of  C'onitress  tans  tbe  force  of  a  statute.  Scott 
V.  The  Younj!  .America,  Newb.  107. 

Itules  of  practice  yield  to  laws  of  Congress  wben 
there  Is  any  conflict  between  tbem.  Magruder  >. 
U.  S.  Key.  21. 

Courts  of  equity  have  tbe  power  to  modify  tbeIr 
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•nt  was  not  bound  by  hia  signature  unless  he 
subsequently  acknowledged  it  in  presence  of 
witnesses  and  ratified  it,  was  erroneous. 

There  was  no  evidence  given  upon  tlie  trial, 
of  the  circumstances  under  which  the  defend- 
ant executed  the  bond.  In  Chirac  v.  Reineclcer, 
2  Pet.  613,  625,  this  court  expressly  held,  that 
without  such  evidence  upon  a  point,  the  court 
should  not  give  an  instruction  upon  it,  and 
that  no  mere  speculative  question  shall  be  de- 
cided. 

Mr.  P.  Walker,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Taney  delivered  tne  opin- 
ion of  the  court: 

This  action  wag  brought  by  the  United  States 
•gainst  the  defendant  in  error,  as  one  of  the 
sureties  in  the  official  bond  of  David  E.  Moore, 
who  was  Receiver  of  the  Public  Moneys  at 
Demopolis,  in  the  State  of  Alabama.  Under 
the  instructions  given  by  the  court  to  the  jury, 
the  verdict  and  judgment  were  in  favor  of  the 
defendant. 

A  bill  of  exceptions  to  these  instructions, 
signed  and  sealed  by  the  judge  who  tried  the 
case,  is  set  forth  in  the  transcript.  But  the 
defendant  contends  that  the  exception  was  not 
taken  by  the  United  States  according  to  law 
and  the  rules  and  pratice  of  the  Circuit  Court, 
and  that  it  cannot,  therefore,  be  regarded  as  a 
part  of  the  record  of  the  proceedings  in  that 
court,  nor  considered  here  in  revising  its  judg- 
ment. 

A  brief  extract  from  the  exceptions,  together 
with  the  note  attached  to  it  by  the  judge,  will 
•how  how  this  question  arises. 

After  setting  forth  the  bond  and  testimony 
of  several  witnesses,  examined  on  the  part  of 
the  defendant,  the  exception  proceeds  in  the 
following  words: 

"The  defendant  then  offered  to  read  in  evi- 
15S*]  dence  the  depositions  'above  referred  to, 
when  the  plaintiff's  counsel  objected  to  the 
reading  of  the  depositions  of  McDowell,  W.  H. 
Roberts  and  George  G.  Lyon,  as  they  were 
severally  offered,  which  objection  the  court 
overruled.     The  plaintiff's  counsel  objected  to ! 


I  the  evidence  of  D.  C.  Anderson,  who  was  exam- 
ined as  a  witness  by  defendant,  whose  evidence 
went  to  show  that  Smith,  one  of  the  obligors 
to  the  bond,  was  poor  and  in  straitened  circum- 
stances, which  objection  was  overruled.  This, 
together  with  the  depositions  above  referred  to, 
was  all  the  evidence  offered  by  defendant,  and 
the  same  having  been  submitted  to  the  jury, 
and  argued  by  counsel,  the  court,  at  the  re- 
quest of  the  defendant's  attorneys,  charged  the 
jury,  'that  if  the  jury  believe,  from  the  evi- 
dence, that  at  the  time  Breitling's  name  was 
signed  to  the  bond,  it  was  understood  and  in- 
tended that  other  persons  were  to  sign  it  as 
obligors,  and  he  was  to  have  notice  that  they 
did  so,  and  who  they  were,  and  then,  if  satis- 
fied, was  to  acknowledge  the  bond  in  the  pres- 
ence of  witnesses,  who  were  to  attest  it;  and 
if  this  was  not  done,  and  the  bond  was  not 
afterwards  ratified  by  him,  the  jury  ought  to 
find  for  the  defendant;'  to  which  charge  the 
plaintiff's  counsel  excepted. 

And  the  Judge,  therefore,  signs  and  seals 
their  bill  of  exceptions,  this  16th  day  of  May, 
1856,  a  day  after  the  adjournment  of  the  court. 

John  Gayle,  [seal.]" 
Explanations  attached  to  the  Bill  of  Exceptions. 

"During  the  term  of  the  court,  the  Attorney 
for  the  United  States  presented  a  bill  of  excep- 
tions. The  bill  was  presented  on  Saturday  be- 
fore the  court  adjourned,  which  was  on 
Wednesday.  On  Monday  morning,  the  bill 
was  handed  to  the  United  States  Attorney, 
with  the  request  that  he  submit  it  to  the  op- 
posing counsel.  On  the  third  day  after  this, 
the  minutes  were  signed,  and  the  court  ad- 
journed. 

I  heard  nothing  further  from  the  bill  till 
the  0th  or  10th  May,  when  it  was  presented  by 
the  plaintiff's  attorney  again,  with  the  written 
objections  of  the  attorneys  of  the  defendant, 
that  it  should  be  signed  after  the  adjournment. 
The  Clerk  will  subjoin  this  explanation  to  th« 
bill  of  exceptions. 

John  Gayle." 
[Filed  15th  May,  1856.] 


mles  to  meet  tlie  purposes  of  Justice.    Lawrence  v. 
Bowman,  1  McAII.  419. 

For  good  reason  and  on  proper  terms,  rules  made 
b7  the  Circuit  Court,  maj  be  dispensed  with  or 
varied,  such  as  sIIowIdk  longer  time  to  flie  plea  to 
the  Jurisdiction  which  Is  not  merely  dilatory  and 
captious.     Wallace  v.  Clark.  3  Wood  &  M.  359. 

Court  may  suspend  Its  own  rules  or  except  a  case 
from  them  (or  tne  purposcR  of  Justice,  Russell  v. 
Ilcl.e1lan,  3  Wood  &  M.  157,  or  In  a  proper  case 
dtareeard  them.    Clurk  t.  Brooks,  26  IIow.  Pr.  285. 

naies  deliberately  adopted  by  the  whole  number 
or  a  majority  of  the  Judges  authorized  to  make 
them.  ooKbt  to  be  very  Renerally  observed  and  en- 
forced. And  the  eonrts  are  nnwllllog  to  sanction  a 
dlsregnrd  of  them.  Battershall  v.  UstIs,  23  Ilow. 
Pr.  383 ;  Matter  of  LIvloKStoa.  34  N.  V.  555,  582 ; 
1    Abb.  N.  S.  1.  28. 

How  far  appellate  court  will  interfere  with  a  dls- 
reieard  of  a  ^neral  mie.  See  matter  of  Mvlng- 
ston,  supra ;  Coleman  v.  Nanti,  63  Penn.  St.  178. 

All  courts  have  full  power  to  construe  their  own 
mles  and  they  are  the  only  proper  Judfces  of  their 
eonstructlon,  and  hence  an  appeal  will  not  lie  from 
an  order  or  direction  of  ■  court  which  Klves  a 
construction  to  Its  own  rules.  Life  Ins.  Co.  v. 
Francisco,  17  Wall.  C73:  Coleman  v.  Nantx,  63 
Penn.  St.  178. 

Nor  will  appellate  court  review  decision  of  In- 
ferior court  as  to  Its  own  rules.  Martlne  v.  Low- 
snsteln,  08  N.  Y.  466. 

Rules  prevail  over  previous  decisions  as  to  prac- 
tice.   Havemeyer  v.  Inccraoll.  13  Abb.  N.  8.  SOl.      I 
IS  Ij.  ed. 


Rales  cannot  alter  statutes,  and  If  Inconsistent 
with  them  are  of  no  effect.  Glenney  v.  Stedwell, 
64  N.  T.  120.  They,  howeTer,  serve  to  show  the 
eonstructlon  put  upon  statutes.  Myers  v.  Fecter,  4 
How.  Pr.  210 ;  2  Code  U.  14T. 

In  N.  Y.  rules  must  t>e  consistent  with  the  Code. 
Rice  V.  Ebele,  55  N.  Y.  618,  624 ;  Rev'g,  65  Bark 
186  :  46  How.  Pr.  153;  Lakey  v.  Cogswell.  3  Cods 
R.  116. 

If  existing  rules  do  not  apply,  former  practice 
and  that  of  the  English  conrts  govern.  Miller  v. 
Stettlner,  22  How.  Pr.  618:  7  Bosw.  095 ;  Dubois  v. 
Phillips,  6  Johns.  286;  Chesterman  v.  Byland,  1 
Rentr.  210. 

(every  court  of  record  has  an  Inberent  right  to 
make  rules  for  tbe  transaction  of  its  own  busi- 
ness, which  they  may  from  time  to  time  change, 
alter,  rescind  or  repeal.  While  they  are  In  force 
tbey  must  be  applied  to  all  cases  that  fall  within 
them ;  tbey  can  use  no  discretion,  unless  such  dis- 
cretion Is  given  by  the  rules  themselves.  Rules  of 
court  cannot  contravene  tbe  Constitution  or  the 
law  of  the  land.  8  Pick.  612:  6  Pick.  187;  3 
Ilarr.  ft  J.  79 ;  1  Pet.  604:  3  BInn.  227,  417;  8 
Serg.  k  R.  253 :  8  Serg.  &  R.  336 ;  2  Mo.  98. 

Rules  prescribed  by  the  Supreme  Court  under 
authority  of  Congress  have  tbe  force  and  effect  of 
positive  statutes  upon  tbe  Circuit  Courts  of  tbe  U. 
S.,  except  where  they  remit  matters  to  the  dlscr» 
tlon  of  that  court.  Being  general  in  their  applica- 
tion they  estnlillsh  a  uniform  system  of  equity 
practice  throughout  U.  8.  in  these  courts.  F,x 
parte  Poultney,  13  Pet  473 ;  Ex  parte  Whitney, 
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The  objection  stated  in  the  note  is  founded 
upon  a  rule  of  the  Circuit  Court,  which  in  gen- 
eral terms  adopts  the  practice  of  the  State 
Courts;  and  the  practice  of  the  State  Courts,  in 
relation  to  exceptions,  is  regulated  by  a  law  of 
254*j  the  State,  which  'provides  that  no  bill 
of  exceptions  can  be  signed  after  the  adjourn- 
ment of  the  court  during  which  the  exception 
is  taken,  unless  by  consent  of  counsel  in  writ- 
ing, when  it  may  be  signed  within  ten  days 
thereafter,  except  in  such  cases  as  is  otherwise 
provided. 

But  the  answer  to  this  objection  is,  tnat  the 
Statute  of  Alabama,  and  the  regulation  it  pre- 
scribes to  the  courts  of  the  State,  can  have  no 
influence  on  the  practice  of  a  court  of  the 
United  States,  unless  adopted  by  a  rule  of  the 
court.  And  it  is  always  in  the  power  of  the 
court  to  suspend  its  own  rules,  or  to  except  a 
particular  case  from  its  operation,  whenever 
the  purposes  of  justice  require  it.  The  atten- 
tion of  this  court  has,  upon  several  occasions, 
been  called  to  this  subject,  and  the  rule  estab- 
lished by  its  decisions  will  be  found  to  be  this: 
the  exception  must  show  that  it  was  taken  and 
reserved  by  the  party  at  the  trial,  but  it  may 
be  drawn  out  in  form  and  sealed  by  the  Judge 
afterwards.  This  point  was  directly  decided  in 
the  case  of  Phelps  v.  Mayer,  16  How.  160;  and 
again,  in  Turner  v.  Yates,  16  How.  28.  And 
the  time  within  which  it  may  be  drawn  out 
and  presented  to  the  court,  must  depend  on 
its  rules  and  practice,  and  on  its  own  judicial 
discretion.  In  the  case  before  us,  the  Judge 
who  tried  the  case  has  deemed  it  his  duty  to 
seal  and  certify  the  exception  to  this  court; 
and  under  the  circumstances  stated  in  the  ex- 
ception and  the  note,  we  think  he  was  right  in 
doing  so,  and  that  this  exception  is  legally  be- 
fore this  court  as  a  part  of  the  record  of  the 
proceedings  of  the  court  below. 

In  proceeding  to  examine  the  points  raised 
upon  it  and  argued  in  this  court,  it  is  not  nec- 
essary to  state  at  large  the  testimony  given  by 
the  witnesses  for  the  defendant,  nor  the 
grounds  upon  which  the  United  States  objects 
to  the  admissibility  of  the  evidence;  for  it  does 
not  appear  that  the  plaintiff  excepted  to  any 
one  of  the  decisions  of  the  court  overruling  his 
objections.  The  exception  states  that  he  made 
the  objections  which  have  been  argued  here,  and 
that  the  court  overruled  them.  But  the  fact 
that  he  made  the  point  at  the  trial,  and  the 
court  decided  it  against  him,  is  not  sufficient  to 
bring  the  question  before  this  court.  He  must 
show  that  he  excepted  to  the  opinion.  And  as 
there  is  no  evidence  that  he  did  so  while  the 
jury  were  at  the  bar,  the  objections  to  the  tes- 
timony of  the  witnesses  are  not  before  us. 

It  is  otherwise,  however,  in  relation  to  the 
charge  of  the  court  to  the  jury.  This,  it  ap- 
pears, was  excepted  to,  and  consequently  is 
regularly  and  legally  before  this  court,  and  we 
think  the  judge  erred  in  giving  it. 

It  is  clearly  error  in  a  court  to  charge  a  jury 
tSS*]  upon  a  supposed  *or  conjectural  state  of 
facts,  of  which  no  evidence  has  been  offered. 
The  instruction  presupposes  that  there  is  some 
•vidence  before  the  jury  which  they  may  think 
Bufficent  to  establish  the  facts  hypothetically 
assumed  in  the  opinion  of  the  court;  and  if 
there  is  no  evidence  which  they  have  a  right 
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to  consider,  then  the  charge  does  not  aid  thea 
in  coming  to  correct  conclusions,  but  its  tend- 
ency is  to  embarrass  and  mislead  them.  It  may 
induce  them  to  indulge  in  conjectures,  instead 
of    weighing   the   testimony. 

In  the  case  before  us,  we  do  not  see  any  evi- 
dence in  the  record  which  tends,  in  the  least  de- 
gree, to  prove  any  one  of  the  facts  hypothetie- 
ally  assumed  in  the  opinion.  If  such  testimony 
was  given,  it  certainly  does  not  appear  in  the 
transcript. 

And  upon  this  ground,  without  examtning 
further  into  the  opinion  of  the  court  below,  the 
judgment  must  be  reversed. 


EUPHAS  SPENCER,  Plff.  in  Er, 

V. 

JOHN  W.  LAPSLEY. 

(See  S.  C.  20  How.  264-280.) 

District  Judge,  when  interested,  may  order 
cause  removed — plea  in  abatement  not  per- 
mitted iive  years  after  plea  in  bar — refustl 
of  court  below  to  allow  amendment,  or  new 
plea,  not  ground  of  error — power  of  Governor 
of  Coahuila  and  Texas  to  sell  lands — third 
party  cannot  allege  fraud  in  grant,  in  eject- 
ment. 

A  district  Judge  can  make  an  order  In  a  tolt  ii 
which  he  Is  Interested,  for  the  removal  ot  the  ctOM 
to   competent  jurisdiction. 

'.  A  plea  in  abatement,  pleaded  Ave  years  after 
pleas  in  bar  had  been  filed,  Is  contrary  to  the  mlc 
and  practice  of  the  courts,  and  was  properly  d^ 
allowed. 

<'The  refusal  of  an  Inferior  court  to  allow  a  plea 
to  be  amended  or  a  new  plea  to  be  filed  cannot  be 
questioned  for  error  In  this  court. 
^-The  power  of  the  Governor  of  Coahuila  at 
Texas,  to  sell  lands  to  Mexicans,  not  cxce«dlB( 
eleven  lencrues  In  quantity,  is  unquestionable. 
'.The  defects  In  an  entry  and  survey  cannot  bl 
taken   advantafce  of  at   law. 

-  A  third  party  cannot  ralRe  In  ejectment  the  quet- 
tlon  of  fraud  as  between  the  grantor  and  grantee; 
and  thus  look  beyond  the  grant. 

Argued  Feb.  I,   1858.     Decided  Feb.   25,  1858. 

N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Lonisi- 
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This  was  an  action  of  trespass  brought  in  the 
District  Court  of  the  United  States  for  the 
District  of  Texas,  held  at  Galveston,  by  the  de- 
fendant in  error,  to  try  title  to  a  oertkin  tract 
of  land  containing  eleven  leagues. 

Subsequently  the  cause  was  transferred  to 
the  District  Court  of  Texas,  held  at  Austin. 
On  Dec.  9,  1854,  an  order  was  entered  for  its 
transfer  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  T/<iii«i«ii«, 
the  Judge  stating  "that  he  has  an  interest  il 
the  land  in  controversy  in  this  suit." 

The  trial  having  resulted  in  a  verdict  and 
judgment  in  behalf  of  the  plaintiff,  the  defeod- 
ant  brought  the  case  to  this  court  on  a  writ  of 
error. 

A  further  statement  appears  in  the  opimoi 
of  the  court. 

Mr.  J.  P.  Benjamin,  for  plaintiff  in  error: 

1.  The  court  below  erred  in  its  decision  sMk- 


Note. — Rljht  of  Judge,  dlsquaiifled  by  prior  oa- 
neodon  with  the  case,  to  make  formal  ordcn- 
sce  cote,  2o  L.U.A.  116. 
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ing  out  a  part  of  the  amended  answer,  and  re- 
fi:sin<;  permission  to  flle  the  pica  in  abatement, 
cuiii.'led  with  the  affidavit  of  defendant.  If  the 
plaiiiliil's  title  is  purely  fictitious  and  colorable, 
lor  the  purpose  of  giving  an  apparent  jurisdic- 
tion to  the  Federal  Court,  the  suit  should  have 
been  dismissed. 

Maxfield'8  Lessee  v.  Levy,  4  Dall.  331;  Mc- 
Donald y.  Smalley,  1  Pet.  624;  Smith  v.  Ker- 
nochen,  7  How.  216;  Jones  v.  League,  18  How. 
81. 

2.  The  document  A  was  improperly  admitted 
in  evidence. 

On  its  face  it  is  a  copy.  The  signatures  to 
the  original,  and  the  genuineness  of  the  original 
or  of  tlie  copy,  are  not  proven  by  any  witness. 
The  witness  Hewetson  only  swears  that  the 
copy  is  in  the  handwriting  of  Gonzales,  and 
that  the  signatures  of  Gonzales  and  the  two 
witnesses  or  assistants  are  genuine. 

3.  The  grant  as  offered  in  evidence,  even  if 
free  from  all  the  objections  hereintofore  set 
forth,  so  far  as  its  validity  is  concerned,  is  at 
roost  only  an  inchoate,  equitable  title,  not  suf- 
ficient to  maintain  an  action  at  law. 

The  grant  was  on  conditions  which  the  Re- 
public of  Texas,  on  acquiring  independence, 
had  the  right  to  exact  or  release,  and  tne  gov- 
ernment had  a  right  to  acknowledge  or  repudi- 
ate the  binding  efficacy  of  the  grant. 

League  v.  De  Young,  11  How.  200. 

Now,  it  pleased  Texas  to  recognize  such 
grant*  only  to  the  extent  of  one  league  and  one 
labor,  and  on  condition  of  payment  into  her 
treasury  of  the  price  due,  within  six  months, 
and  it  was  only  when  this  was  done  that  their 
title  was  "to  be  completed." 

Hart.  Dig.  670,  688. 

And  Texas  specially  required  proof  of  those 
who  had  purchased  under  colonization  laws  of 
Coahuila  and  Texas,  of  actual  residence  in 
Texas  during  the  time  the  law  was  in  force, 
without  which  proof  the  claimant  could  not  be 
permitted  to  purchase  the  land. 

HaH.  Dig.  684. 

So  that  the  grant  sued  on,  being  insufficient 
in  law  to  vest  title  in  fee  and  being  merely  in- 
choate and  equitable,  even  if  taken  in  the  most 
favorable  sense  for  plaintiff,  the  judgment  be- 
low cannot  be  affirmed  in  this  court. 

6.  The  title  of  plaintiff  in  this  case  is  liable 
to  all  the  objections  fully  set  forth  in  the  case 
of  the  U.  S.  V.  Cambuston,  20  How.  69,  just  de- 
cided in  this  honorable  court. 

Messrs.  W.  0.  Hale  and  Robert  Hughes,  for 
defendant  in  error. 

Mr.  Justice  Campbell  delivered  the  opinion  of 
the  court; 

The  defendant  in  error,  Lapsley,  commenced 
this  suit  in  January,  1861,  in  the  District  Court 
of  the  United  States  for  Texas,  against  the 
plaintiff  in  error,  Spencer,  to  recover  a  parcel 
of  land,  and  damages  for  the  ouster  he  had 
suffered.  At  the  April  Term  of  the  court,  1851, 
the  defendant  appeared  and  demurred  to  the 
petition,  assigning — 1st.  The  description  of  the 
premises  is  insufficient.  2d.  The  citizenship  of 
the  parties  is  not  specifically  averred.  3d. 
There  is  no  indorsement  on  the  petition,  as  the 
Statutes  of  Texas  require. 

With  this  demurrer,  an  answer  containing 
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pleas  of  not  guilty,  the  Statute  of  Limitations, 
and  that  the  plaintiff  claims  under  a  grant  with 
conditions,  and  that  the  grant  is  fraudulent, 
and  the  conditions  were  not  performed,  was 
filed.  Subsequent  to  the  Act  of  Congress  of  3d 
March.  18ul,  0  Stat,  at  L.  ch.  32,  sec.  6,  p.  618, 
this  cause  was  transferred  to  the  District  Court 
of  Texas,  held  at  Austin.  No  order  of  the  court 
appears  for  this  transfer,  and  it  is  presumed  it 
was  done  by  consent.  The  defendants  appeared 
to  the  cause  at  Austin,  by  attorney.  At  the 
November  Term  of  that  court,  in  1854,  the  fol- 
lowing order  was  made  by  the  District  Court: 
"This  day  came  the  plaintiff  aforesaid,  by 
his  attorney,  and  on  motion  of  said  plaintiff, 
by  his  attorney,  the  judge  now  presiding  states 
and  enters  upon  the  record  that  he  has  an  in- 
terest with  the  plaintiff  in  the  land  in  contro- 
versy in  this  suit,  which,  in  his  opinion,  renders 
it  improper  for  him  to  sit  in  the  trial  of  the 
same;  and  thereupon,  the  court  upon  further 
motion  orders,  because  there  is  no  Circuit  Court 
of  the  United  States  *in  this  State,  that  [*26e 
an  authenticated  copy  of  this  order,  and  of  all 
the  record  and  proceedings  in  this  action,  be 
forthwith  certified  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  the 
State  of  Louisiana,  at  New  Orleans,  that  court 
being  the  most  convenient  of  the  United  States 
Circuit  Courts  in  adjoining  States. 

The  authority  to  make  this  order  is  supposed 
to  be  derived  from  the  Act  of  Congress  of  the 
3d  March,  1821,  3  Stat,  at  L.  ch.  51,  p.  643, 
which  provides:  "That  in  all  suits  and  actions 
in  any  District  Court  of  the  United  States,  in 
which  it  shall  appear  that  the  judge  of  such 
court  is  any  ways  concerned  in  interest,  or  has 
been  of  council  for  either  party,  or  is  so  related 
to  or  connected  with  either  party  as  to  render 
it  improper  for  him,  in  his  opinion,  to  sit  on 
the  trial  of  such  suit  or  action,  it  shall  be  the 
duty  of  such  judge,  on  application  of  either  par- 
ty, to  cause  the  fact  to  be  entered  on  the  rec- 
ords of  the  court."  He  was  then  required  to 
order  an  authenticated  copy  of  the  record  to  bo 
certified  to  the  most  convenient  Circuit  Court 
of  an  adjacent  State,  which  Circuit  Court  shall, 
upon  such  record  being  filed  with  the  clerk 
thereof,  "take  cognizance  thereof,  in  the  like 
manner  as  if  such  suit  or  action  had  been  origi- 
nally commenced  in  that  court,  and  shall  pro- 
ceed to  hear  and  determine  the  same  according- 
ly, and  the  jurisdiction  of  such  Circuit  Court 
shall  extend  to  all  such  cases,  so  removed,  as 
were  cognizable  in  the  District  Court  from 
which  the  same  was  removed." 

The  record  was  filed  in  the  Circuit  Court  in 
Louisiana,  in  April,  1865,  and  the  cause  was 
continued  until  the  April  Term  of  1856,  before 
it  came  to  trial.  In  April,  1856,  the  defendant 
moved  to  dismiss  the  cause:  1st.  Because  the 
record  shows  that  the  judge  of  the  District 
Court  for  Texas,  before  the  suit  was  brou;;ht 
had  an  interest  in  the  land  in  dispute.  2d.  Said 
interest  disqualified  said  judge  from  making 
an  order  in  the  cause.  3d.  That  his  orders 
were  void.  4th.  That  the  Circuit  Court  at  New 
Orleans  had  no  jurisdiction. 

It  is  quite  unimportant  to  consider  whether 
a  judge  can  make  any,  and  if  any,  what  orders, 
in  a  suit  in  which  he  is  interested.  This  was 
much  discussed  in  The  Grand  Junction  Canal 
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Supreme  Coubt  of  the  United  States. 
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Company  t.  Dimes,  12  Beav.  62;  3  H.  L.  Ca. 
759.  The  Act  of  Congress  proceeds  upon  an 
acknowledgment  of  the  maxim,  "tiiat  a  man 
should  not  be  a  judge  in  his  own  cause,"  and 
requires  a  judge  found  in  that  predicament,  on 
the  motion  of  either  party,  to  make  an  order 
for  the  removal  of  the  cause  to  another  com- 
petent jurisdiction.  No  other  order  in  this 
cause  was  made  by  the  District  Judge,  and  he 
was  not  authorized  to  act  under  the  Statute, 
except  on  motion,  and  when  the  motion  was 
mode  the  order  was  entered.  The  entry  on  the 
287*]  'record  by  the  judge  imports  verity,  and 
hia  order  authorized  the  Circuit  Court  at  New 
Orleans  to  take  cognizance  of  the  cause. 

The  defendant  obtained  leave  of  the  Circuit 
Court  to  amend  his  answer  the  third  term  after 
the  transfer.  In  the  amendment,  after  adding 
to  his  pleas  in  bar  of  the  action,  he  pleaded  that 
the  apparent  legal  title  was  vested  in  the 
plaintift  by  collusion  between  him  and  three 
other  persons,  who  were  citizens  of  Texas  (one 
of  whom  was  the  judge  of  tlie  District  Court), 
to  litigate  and  establish  a  fraudulent  grant  in 
that  court,  and  that  these  persons  were  the 
only  persons  interested  in  the  said  grant.  In  so 
far  as  this  statement  contained  any  defense  to 
the  action,  it  was  comprehended  in  pleas  al- 
ready on  file.  As  a  plea  in  abatement  of  the 
suit,  it  was  open  to  the  objections  that  it  was 
pleaded,  without  an  affidavit,  five  years  after 
picas  in  bar  had  been  filed,  and  which  were  un- 
disposed of,  and  that  it  was  filed  in  connection 
with  other  matter  in  bar.  Such  pleading  was 
eontrary  to  the  rule  and  practice  of  the  courts, 
and  was  properly  disallowed. 

Sheppard  v.  Graves,  14  How.  505;  Bailey  v. 
Dozier,  0  How.  23;  Drake  v.  Brander,  8  Tex. 
361 ;  Dallon  y.  Bowman,  10  Mo.  225. 

The  defendant  then  applied  for  leave  to  file 
a  formal  plea  in  abatement,  containing  the 
same  allegations  as  those  before  stated;  and 
with  this  plea  the  defendant  propounded  tliirty- 
one  interrogatories  to  the  plaintiff,  to  obtain  evi- 
dence for  its  support;  and  also  filed  an  altidavit, 
to  the  effect  that  he  had  not  discovered  the  facts 
pleaded  at  the  time  his  plea  of  the  general  is- 
sue had  been  filed  in  1851.  But  the  defendant 
made  no  offer  to  withdraw  his  pleas  in  bar; 
nor  did  the  affidavit  show  when  or  in  what 
manner  his  discovery  was  made;  nor  why  the 
application  to  file  the  plea  and  obtain  the  evi- 
dence had  not  been  made  at  an  earlier  date; 
nor  why  it  was  delayed  till  a  time  when  any 
allowance  of  it  might  operate  a  continuance, 
when  the  case  had  already  been  pending  for  a 
year  in  the  Circuit  Court.  The  Circuit  Court 
denied  the  application.  This  court  has  decided 
that  such  applications  are  addressed  to  the  ju- 
dicial discretion  of  the  inferior  court,  and  its 
decision  is  not  open  for  revision  here.  It  has 
decided  that  the  refusal  of  an  inferior  court  to 
allow  a  plea  to  be  amended,  or  a  new  plea  to 
be  filed,  or  to  grant  a  new  trial  or  a  continu- 
ance, or  to  reinstate  a  cause  which  has  been 
legally  dismissed,  cannot  be  questioned  for  er- 
ror in  this  court. 

Marine  Ins.  Co.  of  Alexandria  v..  Hodgson,  0 
Oranch,  206;  Sims  v.  Hundley,  6  How.  1. 

A  fortnight  after  these  dilatory  motions  had 
been  disposed  of,  the  cause  was*  submitted  to 
208*]  the  Circuit  Court  on  its  merits.  "Tlic 
title  oi  the  plaintiff  consists  of  a  petition  of 
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Thomas  De  La  Vega  and  two  other  persona,  ad- 
dressed to  the  Government  of  Coahuila  and 
Texas,  the  14th  June,  1830,  each  to  purduM 
eleven  leagues  of  vacant  lands,  under  the  24th 
section  of  the  Colonization  Law  of  Mexico. 
The  Governor  responded  to  the  petition,  that 
"he  concedes  in  sale  to  each  one  of  the  pe- 
titioners the  eleven  leagues  they  solicit;"  to  Is 
selected  after  the  commissioner  of  the  Supreme 
General  Government  shall  have  reserved  a  suf- 
ficiency of  lands  to  meet  the  debt  of  the  State. 
He  orders  the  constitutional  alcalde  of  the  mn- 
nicipality  to  which  the  lands  selected  may  be- 
long, to  give  the  possession  of  the  leagues,  to 
settle  the  class  of  the  lands  so  as  to  adjust 
the  price,  and  to  dispatch  the  corresponding 
title  in  form.  No  further  proceedings  took 
place  until  May,  1832,  upon  this  contract.  At 
that  date,  one  of  the  parties,  for  himself  and 
the  others,  represented  to  the  Governor  the 
facts  contained  in  his  former  memorial,  and  the 
executive  order;  that  no  impediment  existed  to 
the  fulfillment  of  the  contract,  and  that  it  might 
happen  the  parties  would  select  lands  within  as 
erapresario  contract,  and  therefore  prayed  that 
either  the  alcalde  before  whom  they  might  pie- 
sent  themselves,  or  in  case  that  he  could  not 
do  so,  that  the  commissioner  of  surveys  might 
perform  the  act  requisite  to  the  delivery  of 
possession  and  the  perfection  of  the  title. 

The  (Jovomor  thereupon  nominated  the  com- 
missioner for  the  distribution  of  lands  in  the 
emprcsa  to  which  the  lands  selected  might  be- 
long, to  perform  the  acts  necessary ;  but  if  tbej 
did  not  belong  to  an  empresa,  that  the  first  it- 
calde  of  the  respective  municipality,  or  that 
most  convenient,  might  act,  so  that,  according 
to  law  and  the  instructions,  possession  might 
be  given. 

In  the  following  year  (3d  October,  1833), 
Samuel  M.  Williams,  professing  to  be  attorney 
in  fact  for  La  Vega,  presented  authenticated 
copies  of  the  petitions  and  orders  before  nieii- 
tioned  to  the  Alcalde  of  the  Municipality  of 
San  Felipe  de  Austin,  and  solicited  the  location 
of  his  contract  of  purchase  upon  landv  at  a  des- 
ignated point  on  the  Brazos  River,  within  tht 
Colony  of  Austin  and  Williams,  if  they  wonld 
consent,  and  referred  to  the  order  of  the  2d 
May,  1832,  as  conferring  an  authority  for  that 
purpose.  The  alcalde  granted  the  prayer  of 
the  petitioner,  and  directed  that  the  consent  of 
the  empresarios  should  be  obtained,  and  that 
the  surveyor  of  the  Colony  should  surrey  tbi 
lands  at  the  place  designated,  and  should  chun- 
fy  them  so  that  the  price  might  be  settled. 
The  empresario,  Williams,  consented  for  hin- 
self  and  as  attorney  for  his  partner,  and  tlis 
Surveyor  returned  the  order  of  survey  wHl 
a  figurative  *plan  and  notes  of  survey  of  [*Sfl 
the  eleven  leagues.  On  the  4th  October,  183J, 
the  Constitutional  Alcalde  dispatched  thie  title 
in  form,  which  contains  a  recital  of  the  peti- 
tions, orders,  consents  and  surrey,  the  author- 
ity conferred,  the  price  settled,  and  the  investi- 
ture of  the  possession  and  property.  The  plais- 
tiff,  on  the  trial,  connected  himself  with  tliii 
grant  by  conveyances  which  had  been  recorded, 
and  as  to  which  no  question  arose,  except  ii 
rcforpnce  to  a  power  of  attorney  from  La  Vep 
to  Williams,  under  which  a  deeid  had  been  at- 
cn(p(l  in  1810  to  Menard  and  Williams,  in  tiart 
for  Sophia  St.  John. 
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The  defendant  produced  no  documentary  evi- 
dence of  title,  and  relied  on  a  possession  of 
•ome  two  or  three  years. 

No  exception  was  taken  in  the  Circuit  Court 
to  the  introduction  of  the  various  public  Acts 
which  constitute  the  evidence  of  a  title  in  La 
Vega ;  nor  was  there  exception  to  the  charge  of 
the  court  which  pronounced  the  evidence  ad- 
duced of  its  authenticity,  competent.  It  may 
be  proper  to  state  that  the  title,  in  the  Mexican 
language,  was  authenticated  from  the  Land  Of- 
fice of  Texas,  and  that  the  translation  in  the 
amended  record  in  this  court  was  used  in  the 
Circuit  court  for  convenience  only.  But  the 
sufficiency  of  those  papers  to  vest  a  title  in 
the  grantee,  and  their  supposed  want  of  con- 
formity to  the  laws  of  Coahuila  and  Texas, 
were  much  debated,  and  the  opinion  of  the 
court  upon  them  has  been  properly  reserved  for 
the  examination  of  this  court. 

The  power  of  the  Governor  of  those  States  to 
sell  lands  to  Mexicans,  not  exceeding  eleven 
leagues  in  quantity,  is  unquestionable;  and  the 
petition  and  order  in  1830,  in  connection  with 
the  petition  and  order  of  May,  1832,  are  evi- 
dence of  such  a  contract.  The  proceedings  in 
1830  are  sufficiently  identified  by  the  statements 
and  recitals  of  the  papers  dated  in  1832,  even 
if  we  were  to  hold  that  the  absence  of  the 
Governor's  signature  to  the  first  order  is  a  fatal 
defect.  But  that  petition  and  the  executive  or- 
der are  certified  by  the  Secretary  of  State  aa 
ofiicial  documents ;  they  were  so  treated  by  the 
Governor  and  the  constitutional  alcalde,  and 
the  petitioners,  in  the  subsequent  proceedings. 
The  Secretary  of  State  is  designated  in  the 
Constitution  of  the  confederate  States  to  au- 
thenticate "all  laws,  decrees,  orders,  regula- 
tions, and  instructions,  circulated  among  the 
towns,  or  directed  by  the  Governor  to  a  partic- 
ular corporation  or  person,"  and  that  without 
this  requisite  they  shall  not  be  obeyed  or  be 
productive  of  faith.  At  the  present  term  of 
this  court,  we  have  decided  tmtt  a  decree  not 
signed  by  the  judge,  but  which  is  found  in  the 
record,  and  is  certified  by  the  Clerk,  and  which 
has  been  executed  by  the  parties,  cannot  be 
collaterally  impeached  for  the  want  of  the 
870*]  signature.  Secombe  v.  *Steele,  20  How. 
94;  and  the  courts  in  Texas  have  decided  that 
titles  in  form,  executed  without  the  requisite 
number  of  witnesses,  are  still  valid  though 
there  is  a  special  requirement  on  the  subject  of 
the  number  of  witnesses  in  the  law.  14  Tex.  189. 
We  do  not  feel  authorized  to  deny  faith  to  the 
Act  certified  by  the  Secretary  of  State  as  an 
official  paper,  nor  can  we  assume  that  the  order 
certified  did  not  receive  the  executive  sanction. 

The  Circuit  Court  instructed  the  jury,  "that 
the  court  was  required  to  take  notice  of  the 
organization  of  the  States  of  Coahuila  and 
Texas,  and  of  the  officers  who  were  competent 
to  perform  the  duties  imposed  in  the  decree  of 
the  Governor,  upon  the  petition  of  La  Vega. 

The  court  charged,  that  there  was  no  such 
organization  of  the  colonies  of  Robertson,  or 
of  Austin  and  Williams,  as  to  render  it  indis- 
pensable for  the  grantee  to  apply  to  a  com- 
mlasioner  for  distribution  to  perfect  the  grant 
of  the  Governor;  that  those  colonies  were  not 
empresas  in  the  sense  in  which  that  term  was 
used  in  that  decree;  and  that  having  reference 
to  the  location  of  the  land  and  the  situation 
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of  the  parlies,  as  is  shown  by  the  evidence;  the 
alcalde  of  Austin  was  a  proper  officer  for  tak- 
ing the  measures  requisite  for  the  perfection  of 
the  grant."  The  land  described  in  the  title  was 
situated  within  the  limits  of  both  the  colonies 
before  mentioned.  The  colonization  contract  of 
Robertson  was  granted  in  1825;  its  execution 
was  suspended  in  1830;  and  it  expired,  by 
limitation,  in  1831,  and  wait  not  iigain  re- 
newed until  1834.  The  selection  of  the  lands 
was  made  after  it  had  expired,  and  before  it 
was  renewed.  The  history  of  this  empresa  has 
been  judicially  ascertained  by  the  Supreme 
Court  of  Texas;  and  they  have  also  decided 
that  lands  in  a  colony  thus  situated  might  be 
sold  without  reference  to  the  empresario  in 
such  a  contract.  Houston  v.  Robertson,  2  Tex. 
1;  Jenkins  v.  Chambers,  9  Tex.  167. 

The  empresario  contract  of  Austin  and  Will- 
iams was  concluded  in  1831,  and  included  land 
embraced  in  the  Robertson  Colony.  This  land 
was  excluded  from  their  contract  in  1834,  when 
Robertson's  contract  was  renewed,  and  was  re- 
stored in  1835.  Houston  ▼.  Perry,  5  Tex.  462. 
No  commissioner  was  appointed  for  this  colony 
until  September,  1835.  'The  contract  of  an  em- 
presario obliged  him  to  introduce  colonists  into 
a  specific  district.  The  colonist  having  a 
family  was  entitled  to  one  league  of  land,  of 
a  particular  quality,  for  which  he  paid  a  small 
sum  to  the  government.  The  empresario  was 
paid  five  leagues  and  five  labors  for  every  one 
hundred  families  introduced.  Of  course,  the 
excess  of  land  within  the  limits  of  the  colony, 
after  'supplying  the  colonists  and  the  [*271 
empresario,  remained  to  the  governmcniL  The 
Commissioner  of  Distribution  was  an  officer  of 
the  government,  who  superintended  the  fulfill- 
ment of  the  contract  by  the  empresario.  He 
ascertained  the  character  of  the  colonists;  al- 
lotted to  them  and  the  empresario  their  shares 
of  land,  and  for  that  purpose  appointed  sur- 
veyors; received  returns  of  survey,  and  execut- 
ed the  final  titles.  Usually  this  officer  was  not 
appointed  until  colonists  were  introduced,  and 
a  community  was  to  be  formed.  The  sale  of 
the  land  within  the  limits  of  the  colony  might 
disturb  the  interest  of  the  empresario  or  of  the 
colonists,  and  hence  reference  of  the  contracts 
of  sale  to  the  Commissioner  for  execution.  If 
there  were  no  colonists,  and  the  empresario  op- 
posed no  objection,  there  was  no  reason  why 
sales  should  not  be  made,  nor  was.  there  any 
occasion  for  the  services  of  a  commissioner. 

Sales  of  land  could  only  be  made  to  Mexi- 
cans, and  no  inquiries  as  to  their  character 
were  required.  We  understand  the  decisions  of 
the  Supreme  Court  of  Texas  'to  be,  that  the 
alcalde  was  a-  competent  and  proper  person  to 
complete  the  titles  on  a  contract  of  sale,  where 
no  organization  of  the  colony  had  taken  place. 
The  case  of  Clay  t.  Holbert,  14  Tex.  189,  re- 
sembles that  before  the  court.  The  contract 
of  sale  is  dated  in  1831.  The  Commissioner  or 
alcalde  was  ordered  to  put  the  purchaser  in 
possession  and  to  issue  the  corresponding  titles. 
The  lands  were  selected  in  the  colony  of  Austin 
and  Williams,  in  September,  1833.  Williams 
consented  for  himself  and  partner.  The  survey 
was  returned  by  Johnson,  the  Surveyor.  The 
alcalde  (Lesassier),  who  officiated  in  this  case, 
completed  the  title.  The  Supreme  Court  of 
Texas  determined  the  grant  to  be  valid.    Wat- 
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rous  T.  McGrew,  16  Tex.  512;  Ryan  v.  Jackson, 
11  Tex.  301;  Hancock  v.  JIcKinney,  7  Tex.  384; 
Jenkins  r.  Chambers,  9  Tex.  167. 

The  Circuit  Court  further  instructed  the 
jury,  "that  the  grant  could  not  be  defeated  by 
proof  that  the  principal  Surveyor  did  not  in 
person  perforin  the  work  of  making  the  sur- 
veys, or  because  the  survey  was  made  before 
the  order  directed  to  the  Surveyor  by  the 
alcalde  was  entered  on  the  grant,"  and,  upon 
the  whole  case,  that  there  was  no  such  evi- 
dence of  fraud  in  the  making  of  the  grant 
which  would  serve  to  defeat  it  in  this  action. 

The  charge  of  the  court  in  reference  to  the 
survey,  followed  adjudications  of  the  Supreme 
Court  of  Texas  and  of  this  court  in  analogoiu 
cases.  It  was  a  common  practice  in  Texas  for 
empresarios  and  others  to  have  their  surveys 
completed  in  anticipation  of  the  arrival  of  colo- 
nists, or  the  measures  requisite  for  the  pro- 
curement of  the  final  title.  The  return  of  such 
372*]  surveys  *by  a  surveyor,  and  their  recog- 
nition by  the  Commissioner  or  alcalde  was 
treihed  as  a  substantial  compliance  with  the 
law.  A  surveyor  might  adopt  the  surveys  of 
other  persons.  Jones  v.  Menard,  1  Tex.  789; 
Howard  ▼.  Perry,  7  Tex.  259;  Horton  ▼.  Pace, 
9  Tex.  81;  Jenkins  v.  Chambers,  0  Tex.  167; 
Doswell  ▼.  De  La  Lanzo,  20  How.  29. 

In  Hoofnagle  v.  Anderson,  7  Wheat.  212,  this 
court  say:  "It  is  not  doubted  that  a  patent 
appropriates  land.  Any  defects  in  the  prelim- 
inary steps  which  are  required  by  law  are 
cured  by  the  patent.  It  is  a  title  from  its 
date,  and  has  always  been  held  conclusive 
against  all  those  whose  rights  did  not  com- 
mence previous  to  its  emanation."  In  Board- 
man  V.  Reed,  6  Pet.  328,  the  defendants  of- 
fered to  prove  that  the  lines  were  not  run  by 
a  qualified  surveyor;  that  the  plats  and  certifi- 
cates were  made  out  by  protraction,  and  had 
been  surreptitiously  returned  to  the  Register's 
office,  and  patents  obtained. 

The  court  said,  "that  at  law  no  facts  behind 
the  patent  can  be  investigated.  A  court  of 
law  has  concurrent  jurisdiction  with  a  court  of 
equity  in  matters  of  fraud;  but  the  defects  in 
an  entry  and  survey  cannot  be  taken  advant- 
age of  at  law.  The  patent  appropriates  the 
land,  and  gives  the  legal  title  to  the  patentee." 
White  v.  Burnley,  20  How.  235. 

So,  if  we  were  to  consider  the  discrepancy 
of  one  day  between  the  date  of  the  prelimi- 
nary order  and  the  date  of  the  certificate  of 
the  Secretary,  and  the  absence  of  the  Gov- 
ernor's signature,  and  the  fact  that  one  em- 
presario  consents  for  himself,  and  as  attorney 
for  his  partner, ' without  adducing  that  power; 
and  that  the  officers  do  not  affix  to  their  names 
the  name  of  tlieir  respective  offices;  and  that 
the  survey  must  have  been  made  before  the 
order,  and  probably  by  a  deputy  or  other  per- 
son, as  marks  of  irregularity  or  of  malpractice, 
our  opinion  could  not  be  affected.  In  Steven- 
son V.  Newnham,  16  L.  &  Gq.  Baron  Parke,  in 
delivering  the  opinion  of  the  Court  of  Ex- 
chequer Chamber,  says:  "The  effect  of  ordi- 
nary fraud  is  not  absolutely  to  avoid  the  con- 
tract or  transaction  which  has  been  caused  by 
that  fraud,  but  to  render  it  voidable  at  the 
option  of  the  party  defrauded.  The  fraud  only 
gives  a  right  to  rescind.  In  the  first  instance, 
the  property  passes  iu  the  sulijcct  matter," 
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and  "rests  till  avoided."  And  this  eomt,  after 
a  full  review  of  the  subject,  in  Field  ▼.  Sea- 
bury,  19  How.  324,  states  the  question  and  the 
answer  applicable  to  this  case.  The  quesUoa 
was:  "When  a  grant  or  patent  for  Land,  or 
a  legislative  confirmation  of  title  to  land,  has 
been  given  b^  the  soverci^ty  or  legisla.tiw 
authority  having  the  exclusive  power  to  make 
it,  without  any  provision  having  been  made  in 
the  patent  or  by  the  law  to  inquire  into  its 
fairness,  as  between  the  grantor  *and  [*97S 
grantee,  or  between  third  parties,  can  a  thiid 
party  raise  in  ejectment  the  question  of  fraud 
as  between  the  grantor  and  grantee,  and  thus 
look  beyond  the  grant?"  The  reply  of  the 
court  is,  we  are  not  aware  that  such  a  pro- 
ceeding is  permitted  in  a  court  of  law. 

But  we  do  not  assert  that  the  circumstances 
enumerated  constitute  evidence  of  fraud.  We 
have  seen  that  the  preliminary  title  is  referred 
to,  and  recited  in  all  stages  through  which  it 
passed,  and  by  every  officer  whom  the  law  ap- 
pointed to  superintend  its  perfection,  and  that 
the  survey  was  in  accordance  with  the  current 
and  recognized  practice  of  the  country. 

The  title  emanated  from  the  State  of  Coa- 
huila  and  Texas,  a  quarter  of  a  century  ago, 
when  Texas  was  a  wilderness.  Colonists  fr^ 
abroad  were  invited,  and  a  league  of  land,  was 
offered  to  the  colonist  having  a  family,  for 
$30.  Mexicans  were  allowed  to  purchase  eleven 
leagues  of  ordinary  grazing  land  for  $100  the 
league;  or  of  arable  land  for  $150.  These 
eleven  leagues  were  sold  for  less  than  $1,200. 
Since  that  time,  two  revolutions  in  the  con- 
dition of  the  State  have  been  accomplished,  and 
a  vast  improvement  in  the  political  condition  of 
the  country  effected.  The  defendant  entered 
upon  the  land  in  dispute  after  the  second 
revolution  was  terminated,  and  after  the  bur- 
den and  heat  of  the  contest  were  over.  He 
entered  without  a  color  of  title.  Neither  the 
State  of  Coahuila  and  Texas,  nor  the  Republie 
of  Texas,  nor  the  State  of  Texas,  has  takes 
measures  to  cancel  this  grant,  nor  have  they 
conferred  on  the  defendant  any  commiasion 
to  vindicate  them  from  wrong.  He  ia  a  volim- 
teer. 

The  doctrines  of  this  court  do  not  htvor  soA 
a  litigant. 

The  remaining  questions  presented  by  the 
Jiill  of  exceptions  relate  to  the  power  of  at- 
torney from  La  Vega  to  Williams,  under  which 
a  conveyance  to  Menard  and  Williams,  in  trust 
for  Mrs.  St.  John,  of  Connecticut,  waa  made 
in  1840. 

The  paper  produced  was  the  testimonio  ef 
an  authentic  Act  passed  before  the  regidor  of 
the  illustrious  Ayunlamicnto  of  the  City  of 
Leona  Vicario  and  second  alcalde  in  turn  in 
it  and  its  jurisdiction,  who,  by  reason  of  the 
sickness  of  the  first  alcalde,  etc.,  and  bean 
date  in  1832.  The  donee  of  this  power  located 
the  land  for  La  Vega,  and  solicited  the  final 
title  in  1833,  and  conveyed  the  land  in  1840. 
Its  authenticity  lias  never  been  questioned  by 
La  Vega,  so  far  as  is  shown  by  the  record. 

The  re(;idor  is  an  officer  known  to  the  Spaa- 
ish  law,  and  to  the  legislation  of  Coahuila  and 
Texas,  1  Tapia  Freb.  p.  197;  sec.  10;  Decrees, 
124,  sec.  0;  202,  sec.  11;  Laws  C.  i  T.; 
•Edw.ards  v.  Jnnics,  7  Tox.  383.  and  was  [•874 
autliurized  to  discharge  the  duties  recited  in 
^  iSO  How. 
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the  Act.  Evidence  was  adduced  to  the  hand- 
writing of  the  regidor  and  the  assisting  wit- 
nesses; besides,  proof  was  made  that  two  of 
them  were  dead  and  the  other  beyond  the 
limits  of  the  United  States.  Considered  as  the 
act  of  a  foreign  officer,  witliout  the  support  of 
this  proof,  the  Supreme  Court  of  Texas,  in 
Paschal  v.  Perez,  7  Tex.  348,  say:  "Its  ad- 
missibility and  effect  is  by  no  means  a  settled 
question  at  common  law,  and  on  the  principles 
of  international  jurisprudence.  Whether  the 
rules  <jf  evidence  of  the  forum  are  to  be  ex- 
clusively observed,  or  whether  those  of  a 
foreign  country  are  to  have  weight,  was  con- 
sidered by  Mr.  Justice  Story  as  an  embarras- 
sing question,  and  which  was  not  settled. 
Story's  Conf.  Laws,  634.  But  the  court  in 
that  case,  and  the  case  of  DeLeon  v.  White,  9 
Tex.  599,  decided  that  a  testimonio  is  suf- 
ficiently established  by  evidence  of  the  hand- 
writing of  the  officer,  and  the  assisting  wit- 
nesses. 8  Tex.  210.  The  conveyance  to  the 
trustees,  for  the  benefit  of  Mrs.  St.  John,  an 
alien,  was  not  invalid,  nor  can  the  conveyance 
be  impeached  by  this  party,  or  in  this  mode  of 
proceeding. 

Thtf  averment  in  the  petition  of  the  citizen- 
ship of  the  parties  corresponds  to  the  form 
commonly  used  in  the  District  Court  of  Texas, 
and  which  has  never  been  questioned  in  the 
various  causes  which  have  heretofore  been  be- 
fore this  court  from  that  district. 

We  think  that  the  allegation  is  sufficiently 
specific. 

Judgment  affirmed. 

Mr.  Justice  Daniel,  dissenting: 

I  find  myself  constrained  to  differ  with  my 
brethren  as  to  the  views  they  have  taken  of 
this  case — views  more  accurate,  perhaps,  than 
my  own;  yet  differing  so  materially  from  my 
apprehension  of  the  law  of  the  case  as  to  im- 
pose, according  to  that  apprehension,  the  duty 
of  endeavoring  to  explam  what  by  me  '  is 
deemed  its  true  aspect. 

The  difficulties  and  irregularities  incident  to 
the  removal  or  to  the  modification  of  pre-exist- 
ing institutions,  by  the  introduction  and  supe- 
rior control  of  systems  really  or  seemmgly  in- 
compatible with  the  former,  must  necessarily 
involve  the  hazard  of  error,  and  impress  there- 
fore the  propriety  of  great  caution  with  respect 
to  innovations  to  be  adopted. 

Wherever  the  obligation  exists  to  harmonize 
portions  of  the  previous  system  with  the  crea- 
tion and  the  exigencies  of  a  new  regime,  the 
safest,  indeed  the  only  safe  guide,  must  be 
found  in  the  adherence  to  enlightened  and 
generally  admitted  principles,  as  a  guaranty 
for  the  rights  and  duties  deducible  both 
375*]  'from  the  past  and  from  supervening 
institutions.  In  following  such  a  guide,  I  am 
conducted  to  conclusions  differing  from  those 
which  have  been  reached  by  the  majority  of 
this  court  in  this  case. 

Conceding  in  its  utmost  extent  a  power  in 
the  Colonial  Governor  or  political  head  of  Tex- 
as to  make  grants  of  land;  conceding,  too,  for 
argument's  sake,  an  entire  exemption  in  the 
plaintiff  below  from  all  obligation  to  produce 
the  original  of  a  grant  made  by  the  competent 
officer;  admitting,  also,  the  sufficiency  of  a 
copy  from  the  record,  still  I  hold  that  a  copy, 
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in  order  to  become  evidence,  must  purport  upon 
its  face  to  be  a  full  and  perfect  copy,  and  must 
be  verified  by  some  coinpolent  person.  The 
grant,  or  the  paper  claimed  to  be  a  grant  in 
this  case,  is  defective  upon  its  face.  In  the  first 
place,  it  is  without  date,  and  consequently  can 
be  identified  or  coincident  as  to  time  with  no 
document  in  this  cause;  it  is  not  signed  by 
any  person  whomsoever,  in  the  name  or  char- 
acter of  Governor,  nor  by  a  deputy,  nor  by  a 
person  professing  to  be  clothed  with  authority 
to  sign  such  an  instrument.  In  its  structure  it 
commences  by  speaking  in  the  first  person,  as 
if  by  the  maker  of  the  grant,  but  breaks  off 
before  reaching  the  conclusion,  and  is  in- 
corporated or  converted  into  a  certificate,  dated 
June  13th,  1839,  by  Santiago  del  Vallee,  sign- 
ing himself  a  "Secretary,"  stating  that  so  far 
as  he  has  given  this  document,  it  is  a  true 
copy.  This  certificate,  then,  is  a  confession,  in 
terms,  that  the  entire  act  of  the  Governor  is 
not  given,  but  that  the  document  is  incomplete. 

The  rule  of  evidence  is,  with  regard  to  copies, 
that  they  must  be  complete,  and  must  be 
properly  authenticated.  Records  are  never  al- 
lowed to  be  adduced  in  evidence,  unless  they 
are  perfect  records.  It  is  never  permitted  to 
garble  them,  nor  to  read  parts  of  them  or  ex- 
tracts from  them,  as  evidence.  Yet  here  we  . 
have  a  paper  introduced  as  a  record,  as  the  act 
of  the  Governor,  when  the  proof  relied  on  to 
sustain  it  conclusively  shows  that  the  record, 
if  it  be  one,  is  incomplete;  that  it  in  fact  is 
falsified  by  itself;  and  the  act  of  the  Governor, 
if  it  be  his  act  is  not  permitted  to  speak  for 
itself;  but  an  attempt  is  made  to  establish  that 
act  by  a  wholly  distinct  and  independent 
declaration  by  a  person  styling  himself  • 
"SecreUry." 

Every  foundation  of  the  plaintiff's  claim,  so 
far  as  it  is  made  to  rest  upon  this  alleged 
grant,  or  in  the  verity  of  the  copy,  must  faiL 

This  defect  in  the  evidence  appears  to  have 
been  perceived  and  its  force  felt;  and  hence, 
perhaps,  the  effort  at  the  removal  or  remedy 
thereof,  by  the  introduction  of  a  petition  bear- 
ing date  on  the  2d  of  May,  1832,  signed  by 
Jose  Maria  Aguirre,  on  'behalf  of  him-  ['276 
self  and  the  other  parties  to  the  former  peti- 
tion, in  which  it  is  recited  that  the  Govern- 
ment had  conceded  to  himself  and  his  associates 
on  sale  on  certain  conditions,  on  the  14th  of 
June,  1830,  the  leagues  of  land  now  asked  for 
in  this  renewed  petition  (no  quantity  or  num- 
ber being  set  forth),  and  then  further  states, 
that  the  conditions  on  which  the  concession 
here  spoken  of  having  been  removed  or  ful- 
filled, it  prays  that  the  proper  officers  may  be 
appointed  to  survey  the  lands,  and  to  put  the 
petitioners  in  possession.  Following  this  peti- 
tion, is  an  order  or  decree  of  the  same  date 
with  the  petition,  and  signed  Letona,  not  styl- 
ing himself  Governor,  nor  assuming  any  of* 
ficial  designation;  but  the  order  is  certified  by 
Santiago  del  Vallee  as  being  a  copy  from  the 
archives  in  his  charge,  and  stating  that  he  had 
been  commanded  to  take  this  copy  from  the 
archives  by  the  disposition  of  the  most  excel- 
lent Governor. 

Upon  a  recurrence  to  this  petition  of  the  2d 
of  May,  1832,  signed  Jose  Maria  de  Aguirre, 
and  to  the  decree  or  order  of  the  same  date, 
it  will  be  perceived  that  neither  of  these  papers 
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contains  any  description  or  quantity  of  land. 
The  petition  lias  reference  to  an  alleged  grant 
as  made  on  the  l^tli  of  June,  1830  (nowiiere 
shown),  the  order  or  decree  refers  to  some  act 
or  proceeding  of  the  Political  Chief  of  the  De- 
partment of  Bexar  (nowhere  exhibited  on  this 
record),  of  the  2d  of  June,  1830,  which,  of 
course,  cannot  be  identified  with  the  alleged 
concession  of  a  different  date,  viz.:  of  the  14th 
of  June;  and  the  prayer  of  this  petition  of 
Aguirre  and  the  order  of  Letona  can  by  no 
correct  induction  be  received  as  curing  the  de- 
fects in  the  first  alleged  grant,  or  as  supplying 
the  absence  of  date  and  of  signature  oy  any 
official  of  any  denomination  or  of  any  grade  of 
power  whatsoever. 

But  it  has  been  supposed  that  these  material 
defects  have  been  remedied  by  the  act  of  Les- 
assier,  purporting  to  put  the  parties,  or  rather 
La  Vega,  one  of  them,  into  possession.  To  this 
suggestion  it  may  be  replied  in  possession  of 
whatT  It  surely  cannot  be  pretended  that  Les- 
assier  had  any  rightful  authority  to  create  or 
to  originate  or  to  authenticate  a  grant.  He 
could  not  determine  the  rights  of  claimant,  nor 
decide  upon  the  extent  of  concessions  made  by 
the  government.  He  had  no  judicial  or  discre- 
tionary powers  touching  these  matters;  he  was 
'merely  a  ministerial  and  subordinate  agent, 
to  execute  the  orders  of  his  superiors;  and  ac- 
cordingly it  is  seen  that  in  his  account  of  his 
proceeding,  he  lias  constant  reference  to  the 
orders  and  decrees,  recognizing  these  as  the 
only  authority  for  his  acting  at  all.  His  acts 
could  have  no  effect  whatever,  either  to  confirm 
or  to  invalidate  those  orders  or  decrees,  and  of 
377*]  course  'could  not  supply  any  defect  or 
insufficiency  in  their  provisions,  or  in  the  au- 
thentication of  them. 

This  paper,  purporting  to  be  the  act  of  Les- 
assier,  is  in  itself  defective  as  to  the  proof  of 
it*  verity;  for  it  is  not  introduced  as  a  copy 
from  a  record,  nor  established  upon  proof  of 
the  signature  thereto;  nor  upon  the  testimony 
of  the  assisting  witnesses  at  its  execution;  nor 
is  the  absence  of  those  witnesses  accounted  for. 

In  the  next  place,  with  respect  to  the  deduc- 
tion of  title  from  La  Vega,  to  whom  it  is  said 
a  grant  was  made  by  the  government,  by  the 
decrees  just  examined.  The  first  step  in  the 
deraignment  of  this  title  is  the  paper  styled 
the  power  of  attorney  from  La  Vega  to  Wil- 
liams, dated  May  6th,  1832.  The  authenticity 
of  this  paper  rests  upon  no  foundation  of  legiti- 
mate evidence.  It  cannot  be  considered  as 
possessing  the  dignity  and  verity  of  a  record, 
nor  of  a  copy  from  a  record.  It  is  not  shown 
that  the  laws  of  Texas  required  it  to  be  record- 
ed; and  without  such  a  requisition  it  could  not 
be  made  in  legal  acceptation  a  record,  by  the 
mere  will  or  act  of  a  private  person.  This 
paper  does  not  appear  to  have  been  placed  on 
record,  and  if  in  truth  it  had  been  recorded  in 
a  proper  legal  sense;  still  there  is  no  copy  said 
to  have  been  taken  from  a  record,  or  certified 
by  any  legal  custodian  of  the  record  or  of  the 
original  document.  This  paper  is  signed  by 
Juan  Gonzales,  who  certifies  that  it  was  copied, 
not  from  the  public  archives,  but  from  the 
original  with  which  he  says  that  it  agrees. 
.This  certificate  is  an  assertion  that  the  docu- 
ment certified  was  not  copied  from  a  record — 
that  it  is  not  the  original,  and  tliat    the  certifi- 


catc  was  not  and  did  not  purport  to  be  proof 
of  the  execution  of  the  original.  Where,  then, 
is  found  proof  of  this  instrument,  with  respect 
either  to  its  dignity  as  a  record,  as  a  copy  from 
a  record,  or  as  to  the  truth  of  its  execution  by 
the  parties  thereto?  It  has  been  seen,  then, 
that  this  document  is  neither  a  record  nor  a 
copy  of  a  record.  The  language  of  the  instra- 
ment  and  that  of  the  certificate  of  Gonzales 
alilce  contradict  any  such  conclusion;  the 
certificate  declares  it  to  be  a  copy  of  a  private 
paper,  and  nothing  more.  The  next  Toquiry 
pertinent  to  this  alleged  power,  is  as  to  any  an- 
tliority  in  Gonzales  to  certify  copies  of  record, 
and  still  more  to  certify  copies  of  private 
papers  in  the  possesjiion  of  parties — papers,  the 
execution  of  which  he  did  not  see — and  by 
such  certificate  to  conclude  or  prevent  all  in- 
quiry into  the  fact  of  their  execution,  or  of 
the  bona  fides  with  which  they  may  have  been 
prepared.  Here  there  is  no  pretense  to  proof  of 
execution  of  the  alleged  power.  The  "inatru- 
mentary  witnesses,"  as  they  are  termed,  the 
witnesses  present  at  the  execution  of  the  in- 
strument (and  in  this  instance  there  appear  to 
•have  been  three),  were  not  called,  nor  [*S1t 
was  any  reason  assigned  for  their  absence; 
they  seem  not  to  have  been  even  thon;;ht  of; 
and  with  respect  to  those  who  arc  called  the 
assistant  witnesses — ^the  witnesses  to  the 
certificate  of  Gonzales — although  it  is  sworn 
to  by  Hewetson  that  one  of  these  witnesses  was 
dead,  and  the  other,  J.  M.  Morel,  resided  in 
Mexico,  no  effort  by  commission  or  otherwise 
was  made  to  procure  his  testimony,  nor  was 
there  proof  of  the  impracticability  of  procur- 
ing it.  The  irregularities  connected  with  this 
alleged  power  of  attorney  seem  to  me  too 
glaring,  and  too  obviously  liable  to  gross  abuse, 
and  tend  too  strongly  to  injury  to  the  righto 
of  property,  to  be  tc^eratcd  in  courts  governed 
by  correct  and  safe  rules  of  evidence. 

The  objections  urged  by  the  defendant  be- 
low to  the  legality  of  the  documents  above 
commented  upon,  and  to  their  relevancy  to  the 
issue  between  the  parties,  appear  to  have  been 
substantially  and  sufficiently  reserved  in  the 
fourth  and  fifth  bills  of  exception  by  the  de- 
fendant, and  satisfy  me  that  those  documents 
should  have  been  ruled  out  of  the  cause. 

It  seems  to  me  that  there  was  error  in  the 
instruction  of  the  court  to  the  jury,  that  there 
was  no  fraud  in  the  transactions  by  which  the 
alleged  title  to  the  land  in  controversy  had 
been  obtained  or  transmitted  to  the  plaintiff. 

In  this  action,  the  plaintiff  could  succeed  or 
should  have  succeeded  in  virtue  of  a  legal,  valid, 
perfect  title,  and  none  other  adverse  posses- 
sion, with  claim  of  right,  was  title  until  a 
clear,  fair,  honest,  legal,  paramount  title  in  the 
plaintiff  was  shown.  If,  therefore,  the  docu- 
ments upon  which  the  claim  of  the  plaintiff 
was  based  should  have  been  found  to  carry 
with  them,  either  upon  their  face  or  in  the 
manner  of  their  procurement,  any  of  the  badges 
of  fraud,  this  would  have  been  a  sufficient  ob- 
jection to  their  validity.  A  blemish  or  a  de- 
fect, or  an  infirmity,  in  that  necessarily  fair 
and  legal  title,  by  which  the  possession  of  tbt 
defendant,  presumed  legal  as  against  all  hot 
the  true  and  rightful  claimant,  could  be  dis- 
placed, would  be  fatal.  Wliat  were  the  circum- 
stances attending  the  fabrication  or  procuring 
^  90  How- 
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of  the  docuiuenU  relied  on  by  the  plaintiff,  or 
the  manner  in  which  they  were  tranamittod  to 
him,  were,  it  seenu  to  me,  subjects  cxeluoively 
Appropriate  to  the  consideration  of'  the  jury. 
The  inquiry  in  this  case  was  nut  one  arising 
solely  upon  the  construction  of  written  instru- 
ments; it  embraced  also  tue  conduct  of  agents 
alleged  to  have  been  the  makers  of  those 
instruments;  the  discharge  of  these  duties  in 
the  exercise  of  powers  ascribed  to  them;  and 
the  honesty  and  good  faith  of  those  professing 
to  have  dealt  with  them,  and  to  have  derived 
•nd  to  have  transmitted  rights  founded  upon 
270*]  'those  transactions.  These  considera- 
tions, in  connection  with  the  incongruities  as  to 
dates,  and  the  apparent  deviations  from  regu- 
lar official  proceedings,  and  in  the  conduct  of 
those  through  whom  the  title  is  traced  by  the 
plaintiff,  from  what  is  usual,  appear  to  be  in- 
separable, from  the  inquiry  of  fraud  in  fact  and 
in  intent,  and  should  have  been  submitted  to 
the  jury,  from  whom  they  were  withdrawn  by 
the  instruction  of  the  court. 

It  is  unquestionably  true  that  in  courts 
whose  proceedings  are  regulated  by  the  rules  of 
pleading  at  the  common  law,  matter  in  abate- 
ment is  not  allowed  to  be  pleaded  after  plead- 
ing in  bar,  unless,  indeed,  the  matter  tendered 
in  abatement  shall  have  arisen,  or  shall  have 
come  to  the  knowledge  of  the  pleader,  puis 
darrein  continuance;  and  when  such  matter  is 
allowed  in  defense,  all  that  has  been  previous- 
ly relied  on  in  bar  is  considered  as  relinquished. 
Such,  however,  has  been  represented  as  not 
having  been  the  rule  adopted  in  Texas.  There 
it  has  been  said  that  a  defendant  may  plead 
both  in  bar  and  in  abatement.  In  this  case, 
the  matter  tendered  was  accompanied  by  an 
affidavit  of  its  discovery  since  the  issue  in  bar; 
but  no  evidence  appears  upon  the  record  of  an 
offer  to  withdraw  the  latter;  nor  am  I  aware 
of  the  necessity  of  a  formal  proffer  to  that 
effect.  The  matter  tendered  in  abatement 
should,  if  material,  be  admitted;  and  where  so 
admitted,  the  matter  previously  relied  on  in 
bar  is  by  legal  consequence,  and  without  any 
necessity  for  an  express  order  upon  the  de- 
fendant, thereby  waived.  It  is  true  that  the 
decision  of  the  Circuit  Court  rejecting  this 
plea  is  not  matter  for  rerersal  here,  but  the 
consent  or  acquiescence  of  the  party  in  shelter- 
ing himself  under  an  artificial  rule,  in  a  contro- 
versy in  which  was  impugned  the  good  faith  of 
that  party,  is  matter  for  regret,  at  least,  and 
eannot  be  altogether  indifferent  in  an  inquiry 
seeking  an  examination  into  the  fairness  of  the 
transactions  involved.  The  removal  of  this 
cause  from  one  portion  of  the  district  of  Texas 
to  another,  in  neither  of  which  the  District 
Judge,  upon  the  facts  conceded  as  known  to 
him,  was  competent  to  take  cognizance  of  it, 
we  are  told  may  be  presumed  to  have  taken 
place  by  consent.  Upon  what  fact  such  a  con- 
sent can  be  inferred,  this  record  does  not  dis- 
close; and  it  is  difficult  to  conceive  any  reason 
existing  with  the  defendant  below  for  such  con- 
sent. There  are  'presumptions,  however,  con- 
nected with  this  removal  within  the  district, 
from  which  there  can  be  no  escape. 

First.  It  must  be  presumed  that  the  District 
Judge  was  cognizant  ab  itfitio  of  his  acknowl- 
edged interest  in  the  subject  in  controversy. 

Second.  It  must  be  pres'umed  that  ne  was 
|ft  li.  ed. 


also  cognizant  of  his  absolute  disqualification, 
by  reason  of  that  interest,  from  *mak-  ['280 
ing  any  decision  or  holding  any  plea  in  the 
cause;  and  that  the  removal  of  it  from  one 
point  to  another  within  the  district  was  an 
useless  as  it  was  an  irregular  and  illegal  act. 

Third.  It  must  be  presumed,  that  knowing 
himself  to  be  thus  disqualified,  he  could  have 
no  legitimate  power  to  retain  the  cause  under 
his  own  control  for  several  years;  that  such  a 
retention  might  be  oppressive  as  it  was  illegal; 
and  that  his  only  power  was  that  which  the 
law  imposed  upon  him  as  a  duty,  the  power  of 
an  immediate  removal  of  the  cause,  upon  its 
institution,  to  a  tribunal  exempt  from  dis- 
qualifications which  he  knew  existed  with  refer- 
ence to  himself.  It  may  truly  be  thought  to 
have  been  a  mistaken  and  unfortunate  course 
in  those  to  whom  the  interests  of  the  District 
Judge  where  confided,  that  they  did  not  seek, 
nay,  challenge  and  insist  upon  investigation, 
rather  than  exclude  it  under  the  stress  of  a 
formula  in  pleading,  the  application  of  which 
was  of  doubtful  propriety,  if  not  irregular  in 
this  case.  By  a  different  proceeding,  they 
might  have  met  directly  charges  openly  alleged, 
and  might  have  removed  implications,  to  which 
the  suppression  of  inquiry  may  have  imparted 
a  semblance  of  truth. 

Upon  the  considerations  hereinabove  stated, 
and  with  a  view  to  the  more  thorough  investi- 
gation as  to  the  law  and  the  facts  of  this  cause 
than  the  record  before  us  has  disclosed,  it  is  my 
opinion  that  the  judgment  of  the  Circuit  Court 
should  be  reversed,  and  this  cause  remanded  to 
that  court,  for  a  new  trial  to  be  had  therein. 


THOS.  JACKSON,  Wm.  Higdon  and  Archibald 
Olds,  Owners  of  the  Steamboat  Wetumpka, 
Libts.  and  Appts., 

T. 

THE  STEAMBOAT  MAGNOLIA,  her  Tackle, 
etc.,  Wm.  F.  James,  Master,  etc. 

(See  S.  a  20  How.  206-343.) 

District  courts  have  jurisdiction  above  the  tide, 
in  navigable  waters. 

District  Courts  have  Jurisdiction  of  caKes  «f  col- 
lision on  the  frreat  publir  onri^able  rivers  within 
the  body  of  a  county,  or  above  the  tide. 

The  Jndiciary  Act  of  1T80  does  not  conflne  ad- 
miralty Jnrlsdirtlon   to  tide  waters. 

The  Act  of  184S  was  a  declaratory  Act. 

Argued  Feb.  25,  18.57.  Held  under  advisement 
Feb.  27,  1857.  Further  printed  argtimont  sub- 
mitted Dec.  16,  1857.    Decided  Apr.  13,  1858. 

THE  libel  in  this  ease  was  filed  in  the  District 
Court  of  the  United  States  for  the  Middle 
District  of  Alabama,  by  the  appellants,  to  re- 
cover damages  resulting  from  a  collision  which 
occurred  on  the  Alabama  River,  within  the 
State  of  Alabama. 

The  District  Court  dismissed  the  libel  for 
want  of  admiralty  jurisdiction.  The  libelants 
thereupon  took  an  appeal  to  this  court.  The 
sole  question  now  presented  for  the  considera- 
tion of  this  court  is,  whether  the  court  below 
had  jurisdiction. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 


NoTK.— To  what  piam  the  luriHdlctlnii  of  ad- 
miralty Is  cooBocd — see  note,  10  I^.-<4.  D.  8.  111. 
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Mr.  Francis  Lee  Smith,  for  the  appellants: 

By  gee.  2  of  art.  3  of  the  Constitution  of  the 
United  States,  it  is  declared  tliat  the  judicial 
power  shall  extend  "to  all  cases  of  admiralty 
and  maritime  jurisdiction." 

In  construing  this  clause  of  the  Constitution, 
Judge  Story,  in  the  case  of  De  Lovio  v.  Boit,  2 
Gall.  472,  says:  "The  language  of  the  Con- 
stitution will,  therefore,  warrant  the  most 
liberal  interpretation;  and  it  may  not  be  unfit 
to  hold  that  it  had  reference  to  that  maritime 
jurisdiction  which  commercial  convenience,  pub- 
lic policy  and  national  rights  have  contributed 
to  establish,  with  slight  local  differences,  over 
all  Europe;  that  jurbdiction  which,  under  the 
name  of  Consular  Courts  first  established  itself 
upon  the  shores  of  the  Mediterranean,  and  from 
general  equity  and  simplicity  of  its  proceedings, 
soon  commended  itself  to  all  the  maritime 
States;  that  jurisdiction,  in  short,  which,  col- 
lecting the  wisdom  of  the  civil  law,  and  combin- 
ing it  with  the  customs  and  usages  of  the  sea, 
produced  the  venerable  consolato  del  mare,  and 
still  continues  in  its  decisions  to  regulate  the 
commerce,  the  intercourse,  and  the  warfare  of 
mankind. 

The  contemporaneous  construction  of  this 
clause  of  the  Constitution  by  Congress  would 
undoubtedly  embrace  within  this  jurisdiction 
all  the  navigable  waters  within  the  United 
States. 

Thus,  by  the  first  Act  passed  by  Congress  in 
relation  to  the  Judiciary,  Sept.  24,  1789,  it  is 
declared  that  the  admiralty  and  maritime  juris- 
diction extended  to  "all  waters  navigable  from 
the  sea,  of  ten  or  more  tons  burthen." 

See,  also,  Act  in  relation  to  Seamen  in  the 
merchant  service,  passed  July  20,  1790,  sec.  6. 

The  Act  for  enrolling  and  licensing  ships 
or  vessels  to  be  employed  in  the  coasting  trade 
and  fisheries,  and  for  regulating  the  same, 
passed  Feb.  18,  1793,  and  the  subsequent  Act 
of  March  2,  1819,  supplementary  to  the  Acts 
concerning  the  coasting  trade,  and  the  Act  of 
May  2,  1822,  for  the  collection  of  duties  on 
exports  and  tonna^  in  Florida,  expressly  in- 
clude "all  the  navigable  rivers  of  the  United 
States." 

So  far,  then,  as  legislative  construction  is 
concerned,  it  would  seem  from  the  above  refer- 
ences, that  Congress  did  not  intend  that  the  ad- 
miralty jurisdiction  of  the  U.  S.  should  be  con- 
fined to  the  sea  and  to  tide  water,  but  that  the 
ebb  and  flow  of  the  tide  should  be  considered 
as  the  proper  test. 

How,  then,  does  the  question  of  jurisdiction 
stand  under  the  decisions  of  this  court? 

In  the  case  of  The  Thomas  Jefferson,  10 
Wheat.  428,  it  was  held  that  admiralty  juris- 
diction extended  to  the  sea  and  to  waters  with- 
in the  ebb  and  flow  of  tide,  and  this  doctrine 
was  subsequently  recognized  in  other  cases. 

Congress,  on  Feb.  26,  1845,  passed  "An  Act 
extending  the  jurisdiction  of  the  District  Courts 
in  certain  cases  upon  the  lakes  and  navigable 
waters  connecting  the  same." 

Under  this  Act  arose  the  case  of  The  Genesee 
Chief  V.  Fitzhugh,  12  How.  443.  It  was  there 
insisted  that  the  law  of  184S  was  not  author- 
ized by  the  Constitution  of  the  U.  S.,  and  was 
therefore  void.  But  the  court  held  otherwise, 
and  siutained  the  law  as  constitutional. 
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The  opinion  of  the  court  was  delivered  by 
Chief  Justice  Taney,  and  is  distinguished  b; 
the  ability  and  clearness  with  which  the  extent 
of  admiralty  and  maritime  jurisdiction  under 
the  Constitution  and  laws  of  the  United  States 
is  examined.  The  doctrine,  as  laid  down  in 
the  hitherto  leading;  case  of  The  Thomas  Jeffer- 
son, that  the  admiralty  jurisdiction  in  the  U. 
S.  was  limited  to  tide  water,  is  carefully  and 
elaborately  reviewed  and  expressly  overruled, 
and  the  principle  established  that  our  admiral- 
ty jurisdiction  was  not  confined  to  tide  water, 
but  extended  to  all  the  public  navigable  watcn 
in  the  United  States. 

The  old  doctrine  about  the  ebb  and  flow  of 
tide  ivas  by  that  decision  exploded,  and  the 
law  established  on  a  basis  far  more  compatible 
with  the  true  condition  of  the  coujitry  and  iti 
rapidly  increasing  commerce  and  navigatioa. 
The  case  of  Fretz  v.  Bull,  12  How.  406,  sanc- 
tions and  affirms  the  law  as  laid  down  in  the 
case  of  The  Genesee  Chief. 

See,  also,  Walsh  v.  Rogers,  13  How.  283. 

The  collision  between  The  Wetumplu  and 
The  Magnolia,  occurred  in  the  Alabama  Kiver 
(which  u  navigable  from  the  sea),  below  the 
City  of  Montgomery,  which  is  a  port  of  eatrj. 
The  Wetumpka  was  engaged  m  navigation 
and  commerce  between  the  port  of  New  Or- 
leans, in  Louisiana,  and  the  port  of  Mont- 
gomery, in  Alabama.  If,  then,  admiralty  juris- 
diction in  the  U.  S.  is  not  confined  to  tide 
water,  and  there  is  no  law  aside  from  the  Act 
of  1845,  requiring  that  in  a  case  of  collisioa 
the  vessel  seized  should  be  engaged  in  navi- 
gation and  commerce  between  different  States 
or  Territories,  it  does  not  appear  that  there  csa 
be  any  valid  objection  to  the  exercise  of  ad- 
miralty jurisdiction  in  this  case. 

Messrs.  E.  S.  Dargan  and  P.  Phillips,  for 
appellees. 

Mr.  Justice  Giier  delivered  the  opinkm  «( 
the  court: 

The  only  question  presented  for  our  coo- 
sideration  on  this  appmd  is,  whether  tit*  oooit 
below  had  jurisdiction. 

The  libel  purports  to  be  in  a  cause  of  esi- 
lision,  civil  and  maritime.'  It  alleges  that  ths 
steamboat  Wetumpka,  a  vessel  of  three  hun- 
dred tons  burthen,  was  on  a  voyage  from  New 
Orleans  to  the  City  of  Montgomery,  in  Ala- 
bama; that  while  ascending  the  Alabama  Biw, 
she  was  run  into  and  sndc  by  the  steamboat 
Magnolia,  which  was  descending  the  same. 

The  answer  of  the  respondents,  among  other 
things,  alle^  "that  the  collision  took  place 
far  above  tide  water,  on  the  'Alabama  [*StS 
River,  in  the  County  of  Wilcox,  in  the  State  of 
Alabama,  and  therefore  not  within  the  jnrii- 
diction  of  the  District  Court  sitting  in  ad- 
miralty. 

This  plea  was  sustained  by  the  eoort,  and  the 
libel  dismissed.  The  record  does  not  disclose 
the  reasons  on  which  this  judgment  was  based. 
It  is  presumed,  therefore,  to  be  founded  on  the 
facts  stated  in  the  plea,  vis.: 

I.  That  the  collision  was  within  the  body  of 
a  county. 

II.  That  it  was  above  tide  water. 

1.  The  Alabama  River  flows  through  the 
State  of  Alabama.  It  is  a  great  public  river, 
navigable  from  the  sea  for  many  miles  abore 
the  ebb  and  flow  of  the  tide.    Vessels  lioeiued 
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for  the  coasting  trade,  and  those  engaged  in 
foreign  commerce,  pass  on  its  waters  to  ports 
of  entry  within  the  State.  It  is  not,  lilce  the 
Mississippi,  a  boundary  between  coterminous 
States.  Neither  is  it  like  the  Penobscot  (see 
Veazie  v.  Moor,  14  How.  568),  made  subserv- 
ient to  the  internal  trade  of  the  State  by  arti- 
ficial means  and  dams  constructed  at  its  mouth, 
rendering  it  inaccessible  to  sea-going  vessels. 
It  differs  from  the  Hudson,  which  rises  in  and 
passes  through  the  State  of  New  York,  in  the 
fact  that  it  is  navigable  for  ships  and  vessels 
of  the  largest  class  far  above  where  its  waters 
are  affected  by  the  tide. 

Before  the  adoption  of  the  present  Constitu- 
tion, each  State,  in  the  exercise  of  its  sovereign 
power,  had  its  own  court  of  admiralty,  having 
jurisdiction  over  the  harbors,  creeks,  inlets  and 
public  navigable  waters,  connected  with  the 
sea.  This  jurisdiction  was  exercised  not  only 
over  .rivers,  creeks  and  inlets,  which  were 
boundaries  to  or  passed  through  other  States, 
but  also  where  they  were  wholly  within  the 
State.  Such  a  distinction  was  unknown,  nor 
(as  it  appears  from  the  decision  of  this  court  in 
the  case  of  Waring  v.  Clarke,  5  How.  441)  had 
these  courts  been  driven  from  the  exercise  of 
jurisdiction  over  torts  committed  on  navigable 
water  within  the  body  of  a  county,  by  the 
jealousy  of  the  common  law  courts. 

When,  therefore,  the  exercise,  of  admiralty 
and  maritime  jurisdiction  over  its  public  rivers, 
ports  and  havens,  was  surrendered  by  each 
State  to  the  Government  of  the  United  States, 
without  an  exception  as  to  subjects  or  places, 
this  court  cannot  interpolate  one  into  theOn- 
atitution,  or  introduce  an  arbitrary  distinction 
which  has  no  foundation  in  reason  or  precedent. 

The  objection  to  jurisdiction  stated  in  the 
plea  "that  the  collision  was  within  the  County 
of  Wilcox,  in  the  State  of  Alabama,"  can,  there- 
fore, have  no  greater  force  or  effect  from  the 
fact  alleged  in  the  argument,  that  the  Alabama 
River,  so  far  aa  it  is  navigable,  is  wholly  with- 
390*]  in  the  boundary  of  the  State.  *It 
amounts  only  to  a  renewal  of  the  old  contest 
between  courts  of  common  law  and  courts  of 
admiralty,  as  to  their  jurisdiction  within  the 
body  of  a  county.  This  question  has  been 
finally  adjudicated  in  this  court,  and  the 
argument  exhausted,  in  the  case  of  Waring  v. 
Clarke,  5  How.  441.  After  an  experience  of 
ten  years,  we  have  not  been  called  on  by  the  bar 
to  review  its  principles  as  founded  in  error,  nor 
have  we  heard  of  any  complaints  by  the  people 
of  wrongs  suffered  on  account  of  its  supposed 
infringement  of  the  right  of  trial  by  jury. 
So  far,  therefore,  as  the  solution  of  the  ques- 
tion now  before  us  is  affected  by  the  fact  that 
the  tort  was  committed  within  the  body  of  a 
county,  it  must  be  considered  as  finally  settled 
by  the  decision  in  that  case. 

2.  The  second  ground  of  objection  to  the  ju- 
risdiction of  the  court  is  founded  on  the  fact, 
that  though  the  collision  complained  of  occurred 
in  a  great  navigable  river,  it  was  on  a  part  of 
that  river  not  affected  by  the  flux  and  reflux 
of  the  tide,  but  "far  above  it." 

This  objection,  also,  is  one  which  has  hereto- 
fore been  considered  and  decided  by  this  court, 
after  full  argument  and  much  deliberation.  In 
the  case  of  The  Genesee  C^ief,  12  How.  443,  we 
have  decided,  that  though  in  England  the  flux 
and  reflux  of  the  tide  was  a  sound  and  reason- 
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able  test  of  a  navigable  river,  because  on  that 
island  tide  water  and  navigable  water  were 
synonymous  terms,  yet  that  "there  is  certain- 
ly nothing  in  the  ebb  and  flow  of  the  tide  that 
makes  the  waters  peculiarly  suitable  for  ad- 
miralty jurisdiction,  nor  anything  in  the  ab- 
sence of  a  tide  that  renders  it  unfit.  If  it  is  a 
public  navigable  water  on  which  commerce  is 
carried  on  between  different  States  or  nations, 
the  reason  for  the  jurisdiction  is  precisely  the 
same.  And  if  a  distinction  is  made  on  that 
account,  it  is  merely  arbitrary,  without  any 
foundation  in  reason — and,  indeed,  contrary  to 
it."  The  case  of  The  Thomas  Jefferson,  10 
Wheat.  428,  and  others,  which  had  hastily 
adopted  this  arbitrary  and  (in  this  country) 
false  test  of  navigable  waters,  were  necessarily 
overruled. 

Since  the  decision  of  these  cases,  the  several 
District  Courts  have  taken  jurisdiction  of  eases 
of  collision  on  the  great  public  navigable  rivers. 
Some  of  these  cases  have  been  brought  to  this 
court  by  appeal,  and  in  no  instance  has  any 
objection  been  taken,  either  by  the  counsel  or 
the  court,  to  the  jurisdiction,  because  the  col- 
lision was  within  the  body  of  a  county,  or 
above  the  tide.  See  Fretz  v.  Bull,  12  How.  466; 
Walsh  V.  Rogers,  13  How.  283;  The  New  World 
V.  King,  16  How.  469;  Ure  v.  Coffman,  10  How. 
56;  New  York  and  Virginia  S.  B.  C!o.  v.  Calder- 
wood,  19  How.  246. 

•In  our  opinion,  therefore,  neither  of  [*S00 
the  facts  alleged  in  the  answer,  nor  both  of  them 
taken  together,  will  constitute  a  sufficient  ex- 
ception to  the  jurisdiction  of  the  District  Court. 

It  is  due,  however,  to  the  learned  counsel  who 
has  presented  the  argument  for  respondent  in 
this  case,  to  say,  that  he  has  not  attempted  to 
impugn  the  decision  of  this  court  in  the  case  of 
Waring  v.  Clarke,  6  How.  441,  nor  to  question 
the  suiiiciency  of  the  reasons  given  in  the  case 
of  The  Genesee  CSiief  for  overruling  the  case  of 
The  Thomas  Jefferson;  but  he  contends  that 
the  case  of  The  Genesee  Chief  decided  that  the 
Act  of  Congress  of  1845,  "extending  the  juris- 
diction of  the  District  Court  to  certain  cases 
upon  the  lakes,"  etc.,  was  not  only  constitu- 
tional, but  also  that  it  conferred  a  new  juris- 
diction, which  the  court  did  not  possess  before; 
and  consequently,  as  that  Act  was  confined  to 
the  lakes,  and  "to  vessels  of  twenty  or  more 
tons  burthen,  licensed  and  employed  in  the  busi- 
ness of  commerce  and  navigation  between  ports 
and  places  in  different  States  and  Territories," 
it  cannot  authorize  the  District  Courts  in  as- 
suming jurisdiction  over  waters  and  subjects 
not  included  in  the  Act,  and  more  especially 
where  the  navigable  portion  of  the  river  is 
wholly  within  the  boundary  of  a  single  State. 
It  is  contended  also  that  the  case  of  Fretz  v. 
Bull,  and  those  which  follow  it,  sustaining  the 
jurisdiction  of  the  Ckiurt  of  Admiralty  over 
torts  on  the  Mississippi  River,  cannot  be  recon- 
ciled with  the  points  decided  in  the  former  case, 
as  just  stated,  unless  on  the  hypothesis  that 
the  Act  of  1845  be  construed  to  include  the  Mis- 
sissippi and  other  great  rivers  of  the  West; 
which  it  manifestly  does  not. 

But  it  never  has  been  asserted  by  this  court, 
either  in  the  case  of  Fretz  v.  Bull,  or  in  any 
other  case,  that  the  admiralty  jurisdiction 
exercised  over  the  great  navigable  rivers  of  the 
West  was  claimed  under  the  Act  of  1845,  or  by 
virtue  of  anything  therein  contained. 
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Tlie  Constitution,  in  defining  the  powers  of 
the  courts  of  the  United  States,  extends  them 
to  "all  cases  of  admiralty  and  maritime  juris- 
diction." It  deiines  how  much  of  the  judicial 
power  shall  be  exercised  by  the  Supreme  Court 
only;  and  it  was  left  to  Congress  to  ordain  and 
establish  other  courts,  and  to  fix  the  boundary 
and  extent  of  their  respective  jurisdictions. 
Congress  might  give  any  of  these  courts  the 
whole  or  so  much  of  the  admiralty  jurisdiction 
as  it  saw  fit.  It  might  extend  their  jurisdiction 
over  all  navigable  waters,  and  all  ships  and 
vessels  thereon,  or  over  some  navigable  waters, 
and  vessels  of  a  certain  description  only.  Con- 
sequently, as  Congress  bad  never  before  1845 
conferred  admiralty  jurisdiction  over  the 
Northern  fresh-water  lakes  not  "navigable 
from  the  sea,"  the  District  Courts  could  not 
assume  it  by  virtue  of  this  clause  in  the  Consti- 
801*]  tution.  *An  Act  of  Congress  was, 
therefore,  necessary  to  confer  this  jurisdiction 
on  those  waters,  and  was  completely  within 
the  constitutional  powers  of  Congress;  unless, 
by  some  unbending  law  of  nature,  fresh-Water 
lakes  and  rivers  are  necessarily  within  the 
category  of  those  that  are  not  "navigable,"  and 
which,  consequently,  could  not  be  subjected  to 
"admiralty  jurisdiction,"  any  more  than  canals 
or  railroads. 

When  these  States  were  Colonies,  and  for  a 
long  time  after  the  adoption  of  the  Constitu- 
tion of  the  United  States,  the  shores  of  the 
great  lakes  of  the  North,  above  and  beyond  the 
ocean  tides,  were  as  yet  almost  uninhabited, 
except  by  savages.  The  necessities  of  com- 
merce and  the  progress  of  steam  navigation 
had  not  as  yet  called  for  the  exercise  of  ad- 
miralty jurisdiction,  except  on  the  ocean  border 
of  the  Atlantic  States. 

The  Judiciary  Act  of  1789,  in  defining  the 
several  powers  of  the  courts  established  by  it, 

fives  to  the  District  Courts  of  the  United 
tates  "exclusive  original  cognizance  of  all 
civil  cases  of  admiralty  and  maritime  jurisdic- 
tion, including  all  seizures,  etc.,  when  they  are 
made  on  waters  which  are  navigable  from  the 
sea  by  vessels  of  ten  or  more  tons  burthen,  ete., 
as  well  as  upon  the  high  seas." 

So  long  as  the  commerce  of  the  country  was 
centered  chiefly  on  the  Eastern  Atlantic  ports, 
where  the  fresh-water  rivers  were  seldom 
navigable  above  tide  water,  no  inconvenience 
arose  from  the  adoption  of  the  Knglish  insular 
test  of  "navigable  waters."  Hence  it  was  fol- 
lowed by  the  courts  without  objection  or  in- 
quiry. 

But  this  Act  does  not  confine  admiralty  juris- 
diction to  tide  waters;  and  if  the  flux  and  re- 
flux of  the  tide  be  abandoned,  as  an  arbitrary 
and  false  test  of  a  "navigable  river,"  it  required 
no  further  legislation  of  Congress  to  extend  it 
to  the  Mississippi,  Alabama,  and  other  great 
rivers,  "navigable  from  the  sea."  If  the  waters 
over  which  this  jurisdiction  is  claimed  be 
within  this  category,  the  Act  makes  no  dis- 
(inrtion  between  them.  It  is  not  confined  to 
rivers  or  waters  which  bound  coterminous 
States,  such  as  the  Mississippi  and  Ohio,  or  to 
rivers  passing  through  more  than  one  State; 
nor  does  the  Act  distinguish  between  them 
apd  rivers  which  rise  in  and  pass  through  one 
State  only,  and  are  consequently  "infra  corpus 
comitatus."  The  admiralty  jurisdiction  sur- 
rendered by  the  States  to  the  Union  had  no 
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such  bounds  as  exercised  by  themselves,  sad 
is  clogged  with  no  such  conditions  in  its  sur- 
render. The  interpolation  of  such  oonditiou 
by  the  courts  would  exclude  many  of  the  ports, 
harbors,  creeks,  and  inlets  most  frequently  lif 
ships  and  commerce,  but  which  are  wholly  ia- 
eluded  within  the  boundaries  of  a  State  or  tbe 
body  of  a  county. 

*It  seems  to  have  been  assumed,  in  [*SOS 
the  argument  of  this  case,  that  because  the 
District  Courts  had  not  exercised  their  ad- 
miralty jurisdiction  above  tide  water  before  the 
decision  of  the  court  of  the  case  of  The  Genesee 
Chief,  that  such  jurisdiction  had  been  exer- 
cised by  them  as  conferred  by  the  Act  of  1815. 
It  is  upon  this  mistaken  hypothesis  that  any 
difficulty  is  found  in  reconciling  that  case  witi 
the  case  of  Fretz  t.  Bull,  which  immediately 
followed  it. 

The  Act  of  184S  was  the  occasion  and  created 
the  necessity  for  this  court  to  reviei^  that 
former  decisions. 

It  might  be  considered  in  fact  as  a  declara- 
tory Act  reversing  the  decision  in  the  case  ot 
The  Thomas  Jefferson.  We  could  no  longer 
evade  the  question  by  a  judicial  notice  of  ai 
occult  tide  without  ebb  or  flow,  as  in  the  esse 
of  Peyroux  v.  Howard,  7  Pet.  343.  The  court 
were  placed  in  the  position,  that  they  must 
either  declare  the  Act  of  Congress  void,  and 
shock  the  common  sense  of  the  people  by  de- 
claring the  lakes  not  to  be  "navig.ibfe  waters,' 
or  overrule  previous  decisions  which  had  estab- 
lished an  arbitrary  distinction,  which,  when  w- 
plied  to  our  continent,  had  no  foundation  in 
reason. 

In  conclusion  we  repeat  what  we  then  said, 
that  "courts  of  admiralty  have  been  fonnd 
necessary  in  all  commercial  countries,  not  mIj 
for  the  safety  and  convenience  of  commerce, 
and  a  speedy  decision  of  controversies  where 
delay  would  be  ruin,  but  also  to  administer  the 
laws  of  nations  in  a  season  of  war,  and  to  de- 
termine the  validity  of  captures  and  questimi 
of  prize  or  no  prize  in  a  judicial  prooeedin|. 
And  it  would  be  contrary  to  the  first  prina- 
ples  on  which  this  Union  was  formed,  to  cob- 
fine  these  rights  to  the  States  bordering  oa 
the  Atlantic,  and  to  the  tide  water  rivers  con- 
nected with  it,  and  to  deny  them  to  the  citizen* 
who  border  on  the  lakes,  and  the  great  naviga- 
ble streams  of  the  Western  States.  Certainly, 
such  was  not  the  intent  of  the  framers  of  the 
Constitution;  and  if  such  be  the  constmetioa 
finally  given  to  it  by  this  court,  it  must  neces- 
sarily produce  great  public  inconvenience,  and 
at  the  same  time  fail  to  accomplish  one  of  the 
great  objects  of  the  framers  of  the  Consti- 
tution;  that  is,  perfect  equality  in  the  rights 
and  privileges  of  the  citizens  of  the  different 
States,  not  only  in  the  laws  of  the  Geostal 
Government,  but  in  the  mode  of  administeriae 
them." 

The  decree  of  the  court  below,  dismissing  tie 
libel  for  want  of  jurisdiction,  ia  therefore  it- 
versed;  and  it  is  ordered  that  the  record  be 
remitted,  with  directions  to  further  proceed  ia 
the  case  as  to  law  and  justice  may  appertaia. 

Mr.  Justice  McLean  read  a  separate  opini<»i 
concurring  in  the  decree  of  the  court. 

Dissontiuf;.  Messrs.  Justices  Daniel,  Camp- 
bell and  CatroQ.  ^^  . 
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SOS*]    'Mr.  Justice  McLean: 

I  agree  to  the  decision  in  tliis  case;  but  as  I 
wish  to  be  on  one  or  two  points  somewhat  more 
explicit  than  the  opinion  of  the  court,  I  will 
concisely  state  my  views. 

The  Constitution  declares  that  the  judicial 
power  shall  extend  "to  all  cases  of  admiralty 
and  maritime  jurisdiction."  The  Judiciary  Act 
of  1789  provides,  "that  the  District  C!ourts  shall 
have  exclusive  original  cognizance  of  all  civil 
cases  of  admiralty  and  maritime  jurisdiction." 

The  Act  of  the  25th  February,  1845,  is  en- 
titled "An  Act  to  extend  the  jurisdiction  of 
the  District  Courts  to  certain  cases  upon  the 
lakes  and  navigable  waters  connecting  with  the 
same."  This  Act  was  considered  by  Congress 
as  extending  the  jurisdiction  of  the  District 
Court;  and  it  was  so,  very  properly,  treated  by 
the  court  in  the  case  of  The  Genesee  Chief. 

In  the  opinion,  it  was  said  thiq  Act  was  not 
passed  under  the  commercial  power,  but  under 
the  admiralty  and  maritime  jurisdiction  given 
in  the  Constitution.  No  terms  could  be  more 
complete  than  those  used  in  the  Constitution  to 
confer  this  jurisdiction.  In  all  cases  of  admi- 
ralty and  maritime  jurisdiction,  such  suits  may 
be  brought  in  the  District  Court. 

This  jurisdiction  was  limited  in  England  to 
the  ebb  and  flow  of  the  tide,  aa  their  rivers 
were  navigable  only  as  far  as  the  tide  flowed. 
And  as  in  this  cotmtry  the  rivers  falling  into 
the  Atlantic  were  not  navigable  above  tide- 
water, the  same  rule  was  applied.  And  when  the 
question  of  jurisdiction  was  first  raised  in 
r^ard  to  our  western  rivers,  the  same  rule  was 
adopted,  when  there  was  no  reason  for  its  re- 
striction to  tide-water,  as  in  the  rivers  of  the 
Atlantic.  And  this  shows  that  the  most  learned 
and  able  judges  may,  from  the  force  of  prece- 
dent, apply  an  established  rule  where  the  reason 
or  necessity  on  which  it  was  founded  fails. 

In  England  and  in  the  Atlantic  States,  the 
ebb  and  flow  of  the  tide  marked  the  extent 
of  the  navigableness  of  rivers.  But  the  naviga- 
bility of  our  western  rivers  in  no  instance  de- 
pends upon  the  tide. 

By  the  civil  law,  the  maritime  system  extends 
over  all  navigable  waters.  The  admiralty  and 
maritime  jurisdiction,  like  the  common  law  or 
chancery  jurisdiction,  embraces  a  system  of 
procedure  known  and  established  for  ages.  It 
may  be  called  a  system  of  regulations  embodied 
S04*]  and  matured  by  the  'most  enlightened 
and  commercial  nations  of  the  world.  Its  ori- 
gin may  be  traced  to  the  regulations  of  Wisbuy, 
of  the  Hanse  Towns,  the  laws  of  Oleron,  the  Or- 
dinances of  France,  and  the  usages  of  other 
eommercial  countries,  including  the  English  Ad- 
miralty. 

It  is,  in  fact,  a  regulation  of  commerce,  as  it 
comprehends  the  duties  and  powers  of  masters 
of  vessels,  the  maritime  liens  of  seamen,  of 
those  who  furnish  supplies  to  vessels,  make  ad- 
vances, etc.,  and,  in  short,  the  knowledge  and 
conduct  required  of  pilots,  seamen,  masters,  and 
everything  pertaining  to  the  sailing  and  man- 
agement of  a  ship.  As  the  terms  import,  these 
regulations  apply  to  the  water,  and  not  to  the 
land,  and  are  commensurate  with  the  jurisdic- 
tion conferred. 

By  the  Constitution,  "Congress  have  power 
to  regulate  commcrc-^  with  foreign  nations,  and 
among  the  several  States,  and  with  the  Indian 
IS  Ij.  cd. 


tribes."  The  provision  "among  the  several 
States,"  limits  the  power  of  Congress  in  the 
regulation  of  commerce  to  two  or  more  States; 
consequently,  a  State  has  power  to  regulate  a 
commerce  exclusively  within  its  own  limits; 
but  beyond  such  limits  the  regulation  belongs 
to  Congress.  The  admiralty  and  maritime  ju- 
risdiction is  essentially  a  commercial  power, 
and  it  is  necessarily  limited  to  the  exercise  of 
that  power  by  Congress. 

Every  voyage  of  a  vessel  between  two  or 
more  States  is  subject  to  the  admiralty  juris- 
diction, and  not  to  any  State  regu'iation.  A 
denial  of  this  doctrine  is  a  subversion  of  the 
commercial  power  of  Congress,  and  thjrows  us 
on  the  Confederation.  It  also  subverts  the  ad- 
miralty and  maritime  jurisdiction  of  the  Fed- 
eral Courts,  given  explicitly  in  the  Constitu- 
tion and  in  the  Judiciary  Act  of  1789. 

In  this  case,  the  steamboat  Wetumpka  waa 
engaged  in  a  commerce  between  New  Orleans, 
in  Ix)uisiana,  and  Montgomery,  in  Alabama. 
The  Magnolia  was  running  between  Mobile  and 
Montgomery,  in  the  State  of  Alabama.  The 
Wetumpka,  within  the  State  of  Alabama,  was 
as  much  under  the  federal  jurisdiction  as  it 
was  in  the  State  of  Louisiana.  No  one  will 
contend  that  one  State  may  r^;ulate  the  com- 
merce of  another;  nor  can  it  be  maintained 
that  the  power  to  regulate  the  commerce  of  The 
Wetumpka  in  this  case  was  in  either  State.  It 
was  a  commerce  between  the  two  States,  which 
comes  within  the  definition  of  commerce  ex- 
pressly given  to  Congress.  While  thus  pro- 
tected and  regulated  by  the  power  of  Congress. 
The  Wetumpka  was  run  into  by  the  Magnolia, 
and  sunk,  in  the  Alabama  River;  and  it  is 
earnestly  contended  that  the  admiralty  can  ^ve 
no  remedy  for  this  aggravated  trespass.  Since 
the  decision  in  the  case  of  The  Genesee  Chief 
by  seven  'judges,  only  one  dissenting,  [*30S 
the  admiralty  jurisdiction  has  been  constantly 
applied  on  all  our  lakes  and  rivers  of  the  north; 
and  some  of  the  cases  have  been  reviewed  in 
this  court  without  objection.  The  navigators 
of  the  Alabama  River  must  have  been  mors 
prudent  and  skillful  than  those  of  the  north, 
or  their  voyages  were  less  frequent,  if  the  above 
collision  is  the  first  that  has  occurred  on  the 
Alabama  River. 

It  is  true.  The  Magnolia  waa  engaged  in  a 
commerce  strictly  within  the  State;  but  this 
does  not  exonerate  her,  as  the  trespass  was  on 
a  vessel  protected  by  the  admiralty  law.  Cases 
have  frequently  occurred  on  the  Ohio  and  Mis- 
sissippi rivers,  where  steamboats,  having  run 
down  and  sunk  flat-boats,  were  held  responsible 
for  the  injury  in  the  admiralty.  And  if  a 
steamer  is  liable  in  such  cases,  a  remedy  for 
an  injury  done  to  it  cannot  be  withheld  in  the 
same  court. 

In  The  Genesee  Chief  case,  12  How.  443,  this 
court  held:  "The  admiralty  jurisdiction  grant- 
ed to  the  District  Courts  of  the  United  States 
under  the  Constitution  extends  to  the  navigable 
rivers  and  lakes  of  the  United  States,  without 
regard  to  the  ebb  and  flow  of  the  tides  of  the 
ocean."  It  is  difficult  to  perceive  how  this 
language  could  have  been  mistaken,  as  alleged 
by  the  counsel  in  argument.  All  the  lakes  and 
all  the  navigable  rivers  in  the  Union  are  de- 
clared to  be  subject  to  this  jurisdiction  with- 
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out  reference  to  the  tide,  and  it  overrules  all 
previous  decisions  on  that  subject. 

It  was  said  in  that  case  the  Act  of  1845  ex- 
tended the  jurisdiction  of  the  admiralty;  and 
this  was  so,  as  by  the  Act  of  1789  it  was  lim- 
ited to  rivers  navigable  from  the  sea  by  vessels 
of  ten  tons  burden  and  upnards. 

It  is  alleged  that  the  assumption  of  this  ju- 
risdiction will  absorb  matters  of  controversy 
and  the  punishment  of  offenses  and  misdemean- 
ors now  cognizable  in  the  courts  of  the  State, 
without  the  trial  by  jury,  and  before  a  foreign 
tribunal,  contrary  to  the  wishes  and  interests 
of  a  State. 

The  admiralty  and  maritime  jurisdiction  has 
been  in  operation  on  all  the  navigable  rivers  of 
our  Atlantic  coast  since  the  organization  of  the 
government,  and  its  exercise  has  not  been 
found  dangerous  or  inconvenient.  Experience 
is  a  better  rule  of  judgment,  than  theory.  If 
this  jurisdiction  has  been  found  salutary  in 
that  part  of  our  country  which  is  most  com- 
mercial, it  cannot  be  injurious  or  dangerous  in 
those  parts  which  are  less  commercial. 

The  Federal  Courts  have  no  cognizance  of 
common  law  offenses,  on  the  land  or  on  the 
water.  Jurisdiction  has  been  conferred  on  them, 
of  common  law  and  chancery  in  specified  cases, 
in  every  State  and  Territory  of  the  Union;  but 
300*]  I  am  not  'aware  that  this  has  been  con- 
sidered a  foreign  jurisdiction,  or  one  that  has 
been  dangerous  to  the  people  of  any  State.  Oc- 
casional conflicts  of  jurisdiction  have  arisen  be- 
tween this  tribunal  and  the  State  Courts,  to 
preserve  the  rights  guarantied  by  the  Federal 
Constitution;  but  this  became  necessary  in 
maintenance  of  the  fundamental  law  of  the 
Union.  And  if  Congress  should  deem  it  nec- 
essary for  the  regulation  of  our  internal  com- 
merce, amounting  to  more  than  ten  hundred 
millions  of  dollars  annually,  to  enact  laws  for 
its  protection,  they  will  no  doubt  be  as  mindful 
of  the  rights  of  the  States  as  of  those  who, 
by  their  enterprise  and  wealth,  carry  on  the 
commerce  of  the  country. 

Everyone  knows  how  strenuously  the  admi- 
ralty jurisdiction  was  resisted  in  England  by 
the  common  law  lawyers,  headed  by  Coke.  Tlie 
contest  lasted  for  two  centuries.  The  admi- 
ralty civilians  contended  that  the  Statutes  of 
Richard  II.  and  2  H.  IV.  did  not  curtail  the 
ancient  jurisdiction  of  the  admiralty  over  torts 
and  injuries  upon  the  high  seas,  and  in  ports 
within  the  ebb  and  flow  of  the  tide,  which  was 
shown  by  an  exposition  of  the  ancient  cases,  as 
was  opposed  by  the  common  law  courts;  but 
they  continued  the  contest  until  they  acquired 
a  concurrent  jurisdiction  over  all  maritime 
causes,  except  prize.  The  Vice-Admiralty 
Courts  in  this  country,  under  the  Colonial 
Government,  exercised  jurisdiction  over  all 
maritime  contracts,  and  over  torts  and  injuries, 
as  well  in  ports  as  upon  the  high  seas,  and  this 
was  the  jurisdiction  conferred  on  our  courts  by 
the  Constitution. 

But  it  was  not  until  a  late  period  that  the 
jurisdiction  of  the  admiralty  in  England  was 
settled  by  the  Statute  of  3  and  4  Victoria,  ch. 
07,  passed  in  1840.  This  is  entitled  "An  Act 
to  improve  the  practice  and  extend  the  juris- 
diction of  the  High  Court  of  Admiralty  in  Eng- 
land." And  it  is  gratifying  to  the  bar  and 
bench  of  this  country  to  know,  that  the  above 
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Statute  has  placed  the  English  Admiral^  sub- 
stantially on  the  same  footing  that  it  is  main- 
tained in  this  country.  To  this  remark  it  is  be- 
lieved there  are  but  two  or  three  excpptiont. 
Insurance,  ransom,  and  surveys,  are  believed 
to  constitute  the  only  exceptions.  The  flow  of 
the  tide,  as  before  remarked,  is  used  to  desig- 
nate the  navigableness  of  their  rivers.  Whether 
an  insurance  is  within  the  admiralty,  has  not 
been  considered  by  this  court.  It  is  singular, 
that  while  the  English  Admiralty,  by  its  extoi- 
sion,  has  been  placed  substantially  upon  the 
same  basis  as  our  own,  ours  should  be  de- 
nounced as  having  a  dangerous  tendency  upon 
our  interests  and  institutions,  and  a  desire  ex- 
pressed to  abandon  the  enlightened  rules  of  the 
civil  law,  and  follow  the  misconstrued  Statutes 
of  Kichard  II. 

*Antiquity  has  its  charms,  m  it  is  [*S«T 
rarely  found  in  the  common  walks  of  profession- 
al life;  but  *it  may  be  doubted  whether  wis- 
dom is  not  more  frequently  found  in  experioM* 
and  the  gradual  progress  of  human  affairs;  and 
this  is  especially  the  case  in  all  systems  of  ju- 
risprudence which  are  matured  by  the  progreai 
of  numan  knowledge.  Whether  it  be  common, 
chancery,  or  admiralty  law,  we  should  be  mon 
instructed  by  studying  its  present  adaptations 
to  human  concerns,  than  to  trace  it  bsudc  to  its 
l>eginnings.  Everyone  is  more  interested  and 
delighted  to  look  upon  the  majestic  and  flowing 
river,  than  by  following  its  current  unwards 
until  it  becomes  lost  in  its  mountain  riTulets. 

Mr.  Justice  Daniel,  dissenting: 

Against  the  opinion  of  the  court  in  this 
cause,  and  the  doctrines  assumed  in  its  support, 
I  feel  constrained  solemnly  to  protest. 

If  in  the  results  which  have  heretofore  at- 
tended repeated  efforts  on  my  part  to  assert 
what  are  regarded  both  as  the  sacred  authority 
of  the  Constitution  and  the  venerable  dictates 
of  the  law  were  to  be  sought  the  incentive  to 
this  remonstrance,  this  act  might  appear  to  be 
without  motive;  for  it  cannot  be  denied  that  to 
earnest  and  successive  remonstrances  liave  suc- 
ceeded still  wider  departures  from  restrictions 
previously  recognized,  until  in  the  case  before 
us  every  limit  upon  power,  save  those  which 
judicial  discretion  or  the  propensity  of  the 
court  may  think  proper  to  impose,  is  now  east 
aside.  But  it  is  felt  that  in  the  discharge  of 
oflicial  obligation  there  may  be  motives  mndt 
higher  than  either  the  prospect  or  the  attain- 
ment of  success  can  supply;  and  it  may  be  ac- 
cepted as  a  moral  axiom,  that  he  who,  under 
convictions  of  duty,  cannot  steadily  oppose  hit 
exertions,  though  feeble  and  unaided,  to  the 
march  of  power,  when  believed  to  be  wrongful, 
however  overshadowing  it  may  appear,  must 
be  an  unsafe  depositary  of  either  public  or 
private  confidence.  My  convictions  pledge  ne 
to  an  unyielding  condemnation  of  pretensions 
once  denominated,  by  a  distinguished  member 
of  this  court,  "the  silent  and  stealing  progress 
of  the  admiralty  in  acquiring  jurisdiction  to 
which  it  has  no  pretentions;"  and  still  more 
inflexibly  of  the  fearful  and  tremendous  as- 
sumptions of  power  now  openly  proclaimed  for 
tribunals  pronounced  by  the  venerable  Bale,  by 
Coke,  and  by  Blackstone,  and  by  the  autlior- 
ities  avouched  for  their  opinions,  to  have  been 
merely  tolerated  by,  and  always  subordinats 
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to,  the  authority  of  the  common  law — an  usur- 
pation licensed  to  overturn  the  most  inveterate 
principles  of  that  law;  licensed  in  its  exercise 
SOS*]  to  invade  the  jurisdiction  *of  sover- 
eign communities,  and  to  defy  and  abrogate  the 
moat  vital  immimities  of  their  social  or  politi- 
cal organization.  I  cannot,  without  a  sense  of 
delinquency,  omit  any  occasion  of  protesting 
against  what  to  my  mind  is  an  abuse  of  the 
greatest  magnitude,  and  one  which,  hopeless  as 
at  present  the  prospect  of  remedy  may  appear, 
it  would  seem  could  require  nothing  but  atten- 
tion to  its  character  and  tendencies  to  insure  a 
corrective.  It  must  of  necessity  be  resisted  in 
practice,  as  wholly  irreconcilable  with  every 
guarantee  of  the  rights  of  person  or  property, 
or  with  the  power  of  internal  police  in  the 
States. 

Having,  in  cases  formerly  before  this  court 
(New  Jersey  Steam  Navigation  Co.  v.  Mer- 
chants' Bank,  6  How.  p.  395,  et  seq. ;  Newton  t. 
Stebbins,  10  How.  p.  607 ;  Genesee  Chief  v.  Kitz- 
hugh,  12  How.  405;  Ward  v.  Peck,  18  How.  p. 
269 ) ,  traced  with  some  care  the  origin  of  the  ad- 
miralty jurisdiction  in  England,  and  the  modes 
and  limits  to  which  that  jurisdiction  was  there 
subjected,  no  farther  reference  will  here  be 
made  to  the  authorities  by  which  that  investi- 
gation has  been  guided,  than  is  necessary  to  il- 
lustrate the  origin  and  extent  of  the  like  juris- 
diction as  appertaining  to  the  tribunals  of  the 
United  States.  Among  the  novelties  which  are 
daily  brought  to  notice,  it  would  not  awaken 
very  great  surprise  to  hear  it  contended,  in  the 
support  of  a  favorite  theory  or  position,  that 
the  Admiralty  Courts  of  England  were  not 
governed  by  the  laws  and  ordinances  of  that 
country,  or  in  effect  that  England  did  not  gov- 
ern herself,  but  has  been,  and  still  is,  controlled 
by  some  foreign  or  extraneous  authority.  Some- 
thing not  unlike  this  strange  idea  has,  on  more 
than  one  occasion,  been  intimated;  and  with 
respect  to  her  Colonies,  strictly  subordinate  as 
they  are  known  to  have  ever  been  in  political 
and  legislative  power  to  the  mother  country,  it 
has  been  broadly  asserted  that  these  have  been 
released  from  the  restrictions  upon  the  admi- 
ralty in  the  mother  country,  whilst  this  eman- 
cipation is  coupled  with  the  incongruous  posi- 
tion that  they  (and  the  United  States,  as  once 
forming  a  portion  of  those  Colonies)  are  more 
or  less  subject  to  the  admiralty  regulations  of 
every  petty  community  in  the  world.  I  am 
constrained  to  repel  such  an  argument,  if  argu- 
ment it  can  be  called,  as  consonant  neither  with 
reaagn  nor  historical  accuracy.  The  only 
known  difference  between  the  administration 
in  Admiralty  Courts  in  the  mother  country  and 
in  her  American  Colonies,  was  created  by  ex- 
press Statute,  with  reference  to  the  revenue; 
was  limited  to  the  single  regulation  prescribed 
by  the  Statute;  and  has,  by  every  writer  upon 
the  subject,  been  treated  as  a  special  direction, 
applicable  solely  to  the  matter  of  which  it 
S09*]  'treated,  and  as  neither  entering  into, 
nor  deducible  from,  any  regular  and  constitu- 
tional attribute  of  the  admiralty  jurisdiction. 
It  was  an  exception,  an  anomaly,  and  in  its  na- 
ture and  operation  was  unique  and  solitary. 
Of  the  same  character,  precisely,  is  the  provi- 
sion of  the  11th  section  of  the  Judiciary  Act  of 
1789,  which  invests  the  District  Courts  with 
jurisdiction  in  cases  of  seizure  under  the  laws 
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of  imposts  of  the  United  States.  This  provision 
confers,  in  the  first  place,  in  general  terms, 
without  limitation,  on  the  District  Courts,  ad- 
miralty and  maritime  jurisdiction.  So  far, 
then,  as  it  was  the  purpose  to  constitute  these 
tribunals  courts  of  admiralty,  tlie  jurisdiction 
conferred  by  the  language  of  the  Act  just  quot- 
ed was  complete.  The  District  Courts  were 
thereby  created  courts  of  admiralty  to  all  in- 
tents and  purposes;  but  the  section  goes  on  to 
add  to  the  powers  of  the  District  Courts,  the 
cognizance  of  other  subjects  not  regularly  ap^ 
pertaining  to  the  jurisdiction  of  the  admiralty, 
viz.:  of  seizures  under  the  laws  of  imposts; 
subjects  belonging  to  a  class  which  was  in  Eng- 
land peculiarly  cognizable  in  the  Court  of  Ex- 
chequer and  under  the  authority  and  process  of 
the  common  law. 

The  conclusion,  then,  from  the  11th  section 
of  the  Judiciary  Act,  is  inevitably  this:  that 
the  power  thereby  vested  with  rrapect  to  sei- 
zures, is  not  an  admiralty  power — was  never 
conferred  by  the  investment  of  admiralty  pow- 
er in  accordance  with  the  Constitution;  but  is 
in  its  character  distinct  therefrom,  and  is  pe- 
culiar' and  limited  in  its  extent.  Such  appears 
to  have  been  the  opinion  of  two  distinguished 
commentators  upon  the  admiralty  jurisdiction 
of  the  courts  of  the  United  States,  Chancellor 
Kent  and  Mr.  Dane;  the  former  of  whom,  in 
the  1st  vol.  of  his  Commentaries,  p.  376,  holds 
this  language:  "Congress  had  a  right,  in  their 
discretion,  to  make  all  seizures  and  forfeittires 
cognizable  in  the  District  Courts;  but  it  may 
be  a  question  whether  they  had  any  right  to 
declare  them  to  be  cases  of  admiralty  jurisdic- 
tion, if  they  were  not  so  by  the  law  of  th« 
land  when  the  Constitution  was  made.  The 
Constitution  secures  to  the  citizen  trial  by 
jury  in  all  criminal  prosecutions,  and  in  all 
civil  suits  at  common  law  where  the  value  in 
controversy  exceeds  twenty  dollars.  These  pros- 
ecutions for  forfeitures  of  large  and  valuable 
portions  of  property,  under  the  revenue  laws, 
are  highly  penal  in  their  consequences ;  and  the 
government  and  its  officers  are  always  parties, 
and  deeply  concerned  in  the  conviction  and  for- 
feiture. And  if,  by  Act  of  Congress  or  by 
judicial  decisions,  the  prosecution  can  be  turned 
over  to  the  admiralty  side  of  the  District  Court, 
as  being  neither  a  criminal  prosecution  nor  a 
suit  at  common  law,  the  trial  of  the  cause  is 
then  transferred  from  a  jury  of  the  country  to 
*the  breast  of  a  single  judge.  It  is  [*S10 
probable,  however,  that  the  Judiciary  Act  did 
not  intend  to  do  more  than  to  declare  the  ju- 
risdiction of  the  District  Courts  over  these 
cases;  and  that  all  the  prosecutions  for  penal- 
ties and  forfeitures  upon  seizures  under  laws' 
of  imposts,  navigation,  and  trade,  were  not  to 
be  considered  of  admiralty  jurisdiction  when 
the  case  admitted  of  a  prosecution  at  common 
law;  for  the  Act  saves  to  suitors  in  all  cases  the 
right  to  a  common  law  remedy,  where  the  com- 
mon law  was  competent  to  give  it.  We  have 
seen  that  it  is  competent  to  give  it;  because, 
tmder  the  vigorous  system  of  the  English  law, 
such  prosecutions  in  rem  are  in  the  exchequer, 
according  to  the  course  of  the  common  law; 
and  it  may  be  doubted  whether  the  case  of 
U.  S.  V.  LaVengeance,  3  Dall.  297,  on  which 
all  subsequent  decisions  of  the  Supreme  Court 
have  rested,  was  sufficiently  considered.    Th« 
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Vice-Admiraltj  Courts  in  this  country,  when 
we  were  Colonies,  and  also  in  the  West 
Indies,  obtained  jurisdiction  in  revenue  causes 
to  an  extent  totally  unknown  to  the  jurisdic- 
tion of  the  English  Admiralty,  and  with  powers 
as  enlarged  as  those  claimed  at  the  present  day. 
But  this  extension,  by  statute,  of  the  jurisdic- 
tion of  the  American  Vice-Admiralty  Courts 
beyond  their  ancient  limits  to  revenue  cases  and 
penalties,  was  much  discussed  and  complained 
of  at  the  commencement  of  the  Revolution." 
Judge  Conkling,  also,  in  his  Treatise  on  the 
Admiralty,  Vol.  II.,  p.  391,  says:  "In  Eng- 
land, all  revenue  seizures  are  cognizable  ex- 
clusively in  the  exchequer;  and  such  of  them 
as  are  cc^izable  on  the  admiralty  side  of  the 
District  Courts  of  the  United  States  are  made 
so  only  by  force  of  a  legislative  Act." 

From  the  above  exposition  of  the  jurisdiction 
of  the  Vice-Admiralty  Courts  in  the  British 
Colonies,  it  is  manifest  that  neither  by  custom 
nor  practice,  nor  by  positive  enactment,  has 
there  ever  been  created  in  those  courts  any 
power  or  jurisdiction  appertaining  to  their 
character  and  constitution  strictly  as  courts  of 
admiralty,  which  they  did  not  derive  re^Iarly 
by  their  commission  from  the  Lord  High  Ad- 
miral. Brown,  in  his  Civil  and  Admiralty 
Law,  Vol.  II.,  p.  490,  says  of  these  courts, 
"that  all  powers  of  the  Vice  Admiralty  Courts 
within  His  Majesty's  dominions  are  derived 
from  the  High  Admiral,  or  the  Commissioners 
of  Admiralty  in  England,  as  inherent  and  in- 
cident to  that  office.  Accordingly,  by  virtue  of 
their  commission,  the  Lords  of  the  Admiralty 
are  authorized  to  erect  Vice-Admiralty  Courts 
in  North  America,  the  West  Indies,  and  the 
settlements  of  the  East  India  Company;  and 
in  case  any  person  be  aggrieved  by  sentence, 
or  interlocutory  decree  having  the  force  of  a 
sentence,  he  may  appeal  to  the  High  Court  of 
Admiralty."  So,  too,  Blackstone,  Vol.  III., 
Sll*]  p.  68,  says:  "Appeals  from  the  'Vice- 
Admiralty  Courts  in  Ajnerica,  and  our  other 
plantations  and  settlements,  may  be  brought  be- 
fcre  the  courts  of  admiralty  in  England,  as  be- 
ing a  branch  of  the  Admiral's  jurisdiction." 

It  may  here  be  pertinently  asked,  how,  with 
this  exposition  of  the  law,  can  be  reconciled  the 
assertion  that  at  the  time  of  thn  American  Rev- 
olution, and  down  to  the  adoption  of  the  Con- 
stitution of  the  United  States,  there  were  vest- 
ed in  the  colonial  courts  of  England,  and  were 
appropriate  to  them  as  courts  of  admiralty, 
powers  which  never  were  vested  in  their  supe- 
rior, by  whom  they  were  created,  and  by  whom 
they  were  to  be  supervised  and  controlled. 
With  perfect  respect,  it  would  seem  to  imply 
an  incongruity,  if  not  an  absurdity,  to  ascribe 
to  any  tribunal  an  appellate  or  revisory  power 
with  reference  to  matters  beyond  its  legitmate 
jurisdiction,  and  which  confessedly  belonged  to 
a  different  authority.  Yet  is  this  assertion 
of  jurisdiction  in  admiralty  in  the  colonial 
courts  beyond  that  of  their  creator  and  superi- 
or, constantly  renewed  arguendo,  whilst,  in 
reply  to  repeated  challenges  of  authority  by 
which  the  assumption  may  be  sustained,  not 
one  adjudication  in  point  has  been  adduced. 
Again,  it  may  be  asked  whether,  in  the  history 
of  jurisprudence,  another  instance  can  be  found 
in  which  it  is  alleged  that  a  system,  a  corpus 
juris,  has  grown  up  and  been  established,  and 
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yet  not  an  ingredient,  not  a  fragment  of  aij 
such  system  can  be  discovered.  But  there  hsn 
been  decisions  which  were  made  in  this  eoDi- 
try — decisions  cotemporaneous  with  the  event 
of  the  separation  from  the  mother  country; 
but  these  decisions,  respectable  for  their  lean- 
ing and  ability,  so  far  from  sustaining  tkt 
obiter  assertion  above  mentioned,  devest  it  of 
even  plausibility;  for  they  affirm  and  maintain 
a  complete  conformity  and  subordination  of  the 
admiralty  jurisdiction  in  the  Colonies,  to  that 
which  had  prevailed  in  England  from  the  tims 
of  the  Statutes  of  Richard,  and  from  the  daji 
of  Owen,  Brownlow,  Hobiart,  Fortescue  and 
Coke.  I  refer  to  the  case  of  Clinton  v.  The  Brig 
Hannah,  decided  by  Judge  Hopkinson,  of  Pena- 
aylvania  in  1781  (Bee,  410),  and  the  ease  of 
Shrewsburv  v.  The  Sloop  Two  Friends,  decided 
by  Judge  Bee.  of  South  Carolina,  in  1786  (Bm, 
433 ) .  And,  indeed,  the  phrase  "admiralty  ju- 
risdiction," except  in  the  acceptation  received 
by  us  from  the  English  courts,  is  without  is- 
telligible  or  definite  meaning,  for  under  no  oth- 
er system  of  jurisprudence  is  the  law  of  the 
marine  known  to  be  administered  under  tha 
same  organization. 

Let  us  now  take  a  view  of  the  claims  ad- 
vanced for  the  admiralty  power,  in  its  oonstaat 
attempts  at  encroachment  upon  the  prindplei 
and  genius  of  the  common  law,  and  of  onr  re- 
publican and  peculiar  institutions,  at  lesit 
from  the  decision  in  the  *caae  of  The  [*S1I 
Thomas  Jefferson,  in  10  Wheat,  p.  428,  to  that 
of  The  Genesee  Chief  v.  FiUhugh,  in  12  How. 
443,  inclusive;  this  last  case,  to  my  apprehea- 
sion,  more  remarkable  and  more  startling  as  sa 
assumption  of  judicial  power  than  any  vhick 
the  judicial  history  of  the  country  has  hitherto 
disclosed,  prior  to  the  case  now  under  consid- 
eration. 

By  the  Statute  of  13th  Richard  II.,  eaj^  IStk, 
it  is  enacted,  that  "the  admirals  and  their  dep- 
uties shall  meddle  with  nothing  done  witkii 
the  realm,  but  only  with  things  done  upon  the 
sea;"  and  by  the  15th  of  Richard  II.,  cap.  Id, 
"that  in  all  contracts,  pleas,  and  quarrela,  sad 
other  things  done  within  the  bodies  of  countiei, 
by  land  or  water,  the  Admiral  shall  have  as 
cognizance,  but  they  shall  be  tried  by  the  Uv 
of  the  land."  The  language  of  these  provisioH 
is  truly  remarkable.  By  that  of  the  first  is  de- 
nounced the  exclusion,  utterly  of  the  Admi- 
ral's power  from  the  entire  realm :  by  that  M 
the  second,  is  as  explicitly  denied  to  him  all 
cognizance  of  things  done  in  the  bodies  of  the 
counties,  either  by  land  or  by  water.  Aiyi  tk 
Statute  of  Henry  IV.,  chap.  11,  by  way.  of  in- 
suring a  sanction  of  these  exclusions,  provides, 
"that  he  who  finds  himself  ag^ieved  agaimt 
the  form  of  the  Statute  of  Richard,  shall  have 
his  action  grounded  upon  the  ciMe  against  bin 
who  so  pursues  in  the  admiralty,  and  rtcoRr 
double  damages."  Lord  Hale,  in  his  Histo; 
of  the  Common  Law,  speaking  of  the  Court  of 
Admiralty,  says  (p.  61):  "'This  court  is  not 
bottomed  or  found^  upon  the  authority  of  tk 
civil  law,  but  hath  both  its  powers  nnd  iai» 
diction  by  the  law  and  custom  of  the  reani  ii 
such  maters  as  are  proper  for  its  cognizaact' 
And  again,  in  an  enumeration  of  matten  sot 
within  the  cognizance  of  the  admiralty,  he  eos- 
tinues:  "So  also  of  damages  in  navigable  rirei 
within  the  bodies  of  counties,  things  done  apes 
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the  shon  at  low  water  mark,  wreck  of  the 
■ea,  etc.,  these  things  belong  not  to  the  Ad- 
miral's jurisdiction."  And  the  cause,  the  only 
cause  assigned  as  the  foundation  of  that  juris- 
diotion,  is  the  peculiar  locality  of  each  instance, 
Tiz. :  its  being  neither  within  the  body  of  any 
county  or  vicinage,  nor  infra  fauces  terne,  so 
that  the  venue  or  pays  can  be  summoned  for  its 
trial.  No  one  pretends  to  doubt  that  thus 
stood  the  admiralty  law  of  the  realm  of  Eng- 
land at  the  period  of  separation,  from  the  Am- 
erican Colonies,  and  perhaps  in  the  particulars 
above  mentioned  it  may  remain  the  unchanged 
law  of  that  country  to  the  present  moment,  as 
it  is  a  fact  recorded  in  history,  that  for  a  de- 
parture from  that  law,  one  of  the  most  learned 
and  brillant  of  her  admiralty  judges  (Sir  Wil- 
liam Scott,  afterwards  Lord  Stowell)  was  con- 
demned in  a  very  heavy  verdict.  Such,  I  say, 
was  the  law  of  the  realm  of  England,  and  I 
think  that  the  fallacy  or  pretense  of  any  change 
313*]  in  'the  admiralty  law  proper  of  that 
realm,  in  its  application  to  the  Colonies,  has 
been  clearly  demonstrated. 

The  admiralty  law  of  England,  according  to 
every  accurate  test,  was  the  admiralty  law  of 
the  United  States  at  the  period  of  the  adoption 
of  the  Constitution.  It  is  pertinent  in  this 
place  to  remark,  that  the  jurisdiction  of  the 
admiralty  having  been,  both  by  the  common 
law  and  by  the  language  of  the  Statutes  of 
Richard  II.  and  Henry  IV.,  excluded  not  only 
from  the  body  of  the  counties,  both  on  the 
land  and  on  the  water,  and  even  from  the  realm, 
it  followed,  ex  consequent!  that  the  locality  of 
that  jurisdiction  was  (and  necessarily  so)  with- 
in the  ebb  and  flow  of  the  tide.  Hence,  it  is 
morclhan  probable,  arose  the  adoption  and  use 
of  the  phrase  as  a  portion  of  the  description 
of  the  locus  of  that  jurisdiction,  viz.:  that  it 
was  maritime,  i.  e.,  connected  with  or  was  upon 
the  sea,  and  was  neither  upon  the  land  nor 
within  the  fauces  terrie,  nor  upon  any  naviga- 
ble water  within  a  county,  and  was  within  Uie 
ebb  and  flow  of  the  tide. 

Under  such  a  state  of  the  admiralty  law,  con- 
ceded to  be  the  law  of  England,  and  as  I  con- 
tend, the  law  of  the  United  States,  came  before 
this  court  for  decision  the  case  of  The  Thomas 
Jefferson,  in  10  Wheat,  p.  428.  In  this  case, 
not  a  single  ingredient  required  by  the  English 
cases  to  give  jurisdiction,  existed.  It  could,  by 
no  possibility  or  by  any  propriety  of  language, 
be  styled  maritime  as  every  fact  it  presented 
occurred  at  the  distance  of  a  thousand  miles 
from  the  ocean,  and  it  could  not  be  found  that 
there  ever  existed  a  tide  in  the  water-course  on 
which  the  occurrences  that  produced  the  suit 
originated.  Yet,  in  the  absence  of  these  essen- 
tial ingredients  of  admiralty  jurisdiction,  the 
court,  with  that  greed  for  power  by  which 
courts  are  so  often  impelled  beyond  the  line  of 
strict  propriety,  makes  a  query,  whether,  under 
the  show  of  regulating  commerce,  Congress 
might  not  assert  a  distinctive  and  original  au- 
thority, viz.:  the  power  of  the  admiralty.  The 
eourt,  however,  felt  itself  constrained  to  concede 
the  necessity  of  a  locality  within  the  ebb  and 
flow  of  the  tide,  and  for  the  want  of  that 
requisite  to  deny  the  jurisdiction. 

In  the  case  of  Peyroux  v.  Howard,  7  Pet. 
324,  the  necessity  for  the  ebb  and  flow  of  the 
tide  to  give  jurisdiction  is  equally  conceded} 
l»Ii.  ed. 


but  the  court,  in  order  to  maintain  its  power, 
deems  itself  authorized  to  appeal  virtute  officii, 
not  to  the  attraction  of  the  moon,  the  received 
philosophic  explanation  of  this  phenomenon, 
but  to  the  current  of  the  Mississippi,  which,  in 
precipitating  itself  upon  the  waters  of  the  Gulf, 
occasions,  they  say,  by  conflict  with  the  latter, 
some  changes  in  the  rise  and  fall  of  the  river 
at  New  Orleans.  This  judicial  theory  of  the 
'tides  possesses  at  least  the  character-  [*S14 
istics  of  novelty.  Whether  it  will  be  accepted, 
and  find  a  place  in  the  annals  of  scientific  dis- 
covery, may  admit  of  some  doubt. 

Next  follows  in  order  of  time  the  ease  of  The 
Steamboat  New  Orleans  v.  Phoebus  et  al.,  11 
Pet.  p.  175.  In  this  case,  as  in  that  of  Pey- 
roux V.  Howard,  7  Pet.  324;  the  vessel  libeled 
was  in  the  same  City  of  New  Orleans,  one  of  the 
termini  of  her  trading  voyages  and  adjudged  by 
the  case  last  mentioned,  to  be  within  the  ebb 
and  flow  of  the  tide.  It  was  contended  by  the 
counsel  for  the  claimants  of  the  steamboat  New 
Orleans,  a  gentleman  now  upon  this  bench, 
that  the  situation  of  the  steamboat  libeled  in 
each  case,  as  conferring  jurisdiction  by  reason 
of  locally,  was  identical;  and  it  surpasses  any 
acumen  I  possess,  to  perceive  any  real  diatine- 
tion  between  the  cases.  The  court,  however, 
speaking  through  the  late  Justice  Story  (whom 
none  could  ever  suspect  of  any  leaning  against 
the  admiralty),  insisting  with  consistent  perti- 
nacity on  the  requisite  of  the  ebb  and  flow  of 
the  tide,  said :  "The  case  is  not  one  of  a  steam- 
boat engaged  in  maritime  trade  and  navigation. 
Though  in  her  voyages  she  may  have  touched 
at  one  terminus  of  them  in  tide  waters,  her  em- 
ployment has  been  substantially  on  other  wat- 
ers. The  admiralty  has  not  any  jurisdiction 
over  vessels  employed  on  such  voyages  in  cases 
of  disputes  between  part  owners.  The  true 
test  of  its  jurisdiction  in  all  cases  of  this 
sort  is,  whether  the  vessel  be  engaged  substan- 
tially in  maritime  navigation,  or  in  interior 
navigation  and  trade  not  on  tide-waters.  In 
the  latter  case,  there  is  no  jurisdiction.  So  that, 
in  this  view,  the  District  Court  had  no  juris- 
diction over  the  steamboat  involved  in  the  pres- 
ent controversy,  as  she  was  wholly  engaged  in 
voyages  on  such  interior  waters." 

In  the  case  of  Waring  et  al.  v.  Clarke,  in  the 
5th  of  How.  441,  and  in  that  of  The  New  Jer- 
sey Steam  Navigation  Company  v.  The  Mer- 
chant's Bank,  in  the  6th  of  How.  344,  anoma- 
lous as  these  cases  appear  to  me,  and  wholly 
unsustained  either,  as  I  deem  them,  by  English 
precedent  or  by  that  construction  of  the  Federal 
Constitution  which  is  warranted,  nay,  demand- 
ed, by  the  language  of  the  Constitution,  by  his- 
tory, or  precedent,  yet  they  both  concur  in  es- 
tablishing the  ebb  and  flow  of  the  tide  as  the 
test  of  jurisdiction  in  the  admiralty.  As,  for 
example,  in  the  former  of  these  last  mentioned 
cases,  the  court  announces  the  conclusion  at 
which  it  had  arrived,  and  which  it  proposed  to 
demonstrate  by  argument  and  authority,  in  the 
following  terms,  viz.:  "It  is  the  first  time  that 
the  point  has  been  distinctly  presented  to  this 
court,  whether  a  case  of  collision  in  our  rivers, 
where  the  tide  ebbs  and  flows,  is  within  the  ad- 
miralty jurisdiction  of  the  courts  of  the  United 
States  if  the  locality  'be,  in  the  sense  ['315 
in  which  it  is  used  by  the  common  law  judges 
in  England,  infra  corpus  comitatus.    It  is  this 
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poiot  that  we  «r«  now  about  to  decide,  and  it 
IS  our  wish  that  nothing  which  may  be  said  in 
the  course  of  our  remarlcs  shall  be  extended  to 
embrace  any  other  case  of  contested  admiralty 
Jurisdiction.  Thug,  too,  in  the  second  of  these 
cases,  Nelson,  J.,  as  the  organ  of  the  majority 
of  the  court,  p.  392,  propounds  these  proposi- 
tions: "On  looking  info  the  several  cases  in  ad- 
miralty which  have  come  before  this  court,  and 
in  which  its  jurisdiction  was  involved  or  came 
under  observation,  it  will  be  found  that  the  in- 
quiry has  been  not  into  the  jurisdiction  of  the 
Court  of  Admiralty  in  England,  but  into  the 
nature  and  subject  matter  of  the  contract, 
whether  it  was  a  maritime  contract,  and  the 
service  a  maritime  service,  to  be  performed  up- 
on the  sea,  or  upon  waters  within  the  ebb  and 
flow  of  the  tide."  And  again:  "The  exclusive 
jurisdiction  in  admiralty  was  conferred  on  the 
National  Government,  as  closely  connected  with 
the  grant  of  the  commercial  power.  It  is  a 
maritime  court,  instituted  for  the  purpose  of 
administering  the  law  of  the  seas.  There  seems 
to  be  ground,  therefore,  for  restraining  its  jur- 
isdiction in  some  measure  within  the  grant  of 
the  commercial  power,  which  would  confine  it 
in  cases  of  contracts  to  those  concerning  the 
navigation  and  trade  of  the  country,  upon  the 
high  seas  and  tide-waters,  with  foreign  coun- 
tries, and  amongst  the  several  States.  Con- 
tracts growing  out  of  the  purely  internal  com- 
merce of  the  State,  as  well  as  commerce  beyond 
tide-waters,  are  generally  domestic  in  their  or- 
igin and  operation,  and  could  scarcely  have 
t^en  intended  to  be  drawn  within  the  cogniz- 
ance of  the  Federal  Courts." 

These  several  decisions,  founded,  as  they  are 
believed  to  have  been,  in  error,  and  upon  a 
misconstruction  of  the  law,  of  the  Constitution, 
and  the  history  of  the  country,  in  so  far  as  they 
•ought  to  permit  invasions  of  the  territorial, 
municipal  and  political  rights  of  the  States, 
are,  nevertheless,  not  entirely  without  their 
value.  By  the  limit  they  prescribed  to  the  ad- 
miralty, viz. :  the  ebb  and  flow  of  the  tide,  they 
at  least  rejected  the  ambitious  claim  to  unde- 
fined and  undefinable  judicial  discretion  over 
the  Constitution  and  the  law  (and  the  indispen- 
sable territorial  rights  of  the  States),  and  so 
far  fortified  the  foundations  of  a  government, 
based,  in  the  theory  at  any  rate,  upon  restricted 
and  exacted  defined  delegations  of  power  only. 
It  was  under  the  stress  of  the  aforegoing  deci- 
sions, and,  as  is  well  known,  upon  an  applica- 
tion of  a  portion  of  this  court,  that  the  Act  of 
Congress  of  February  26,  1846,  chap.  22,  was 
passed,  with  the  sole  view  of  extending  the  ad- 
miralty jurudiction  to  cases  arising  upon  the 
S 1 6*1  lakes,  and  upon  the  rivers  connecting  'the 
said  lakes,  on  which  there  were  no  tides,  and 
which  (i.  e.,  the  lakes)  were  within  no  state 
limits.  Here,  then,  we  have  the  exception,  the 
solitary  exception,  fortifying  the  general^  rule 
as  to  the  admiralty  jurisdiction,  which  jurisdic- 
tion is  again  described  and  defined  in  this  pro- 
vision of  the  Statute  above  quoted,  as  existing 
upon  the  high  seas  or  upon  the  tide-waters  of 
the  United  States  only. 

This  interference  by  the  Legislature  Depart- 
ment of  the  Government,  plicitc<l,  too,  by  the 
Judiciary  Department,  whether  within  the  com- 
petency of  the  former,  under  the  Constitution, 
or  not,  must  be  received  by  every  reasonable 
•  IS 


rule  of  induction  as  a  concession,  by  both,  that 
there  existed  a  propriety  of  necessity  for  the 
enlargement  of  the  admiralty  jurisdiction  onr 
the  lakes,  and  the  riveia  which  connected  thiM. 
in  which  there  were  no  tides,  and  that  whatercr 
extension  was  either  called  for  or  made  mnst  b* 
the  result  of  le^slative  action,  and  not  of  met* 
judicial  discretion.  The  repeated  and  explicit 
decisions  of  this  court  already  cited,  and  ths 
Act  of  Congress  of  1846,  might,  it  is  suppoaed, 
have  been  regarded  as  some  earnest  of  nnifoia- 
ity  and  certainty  in  defining  the  admiralty 
jurisprudence  of  the  United  Statea,  at  least 
upon  the  points  adjudged,  and  as  to  the  pio- 
visions  of  the  statute;  but,  in  this  age  of  ffo- 
gress,  such  anticipations  are  held  to  be  amoogit 
the  wildest  fallacies.  It  is  now  discovered  tint 
the  principles  asserted  by  the  Admiralty  Conrts 
in  England,  or  said  to  have  been  propounded 
by  the  mysterious,  unedited  and  unproduoed 
proceedings  of  the  Colonial  Vice-Admiralty 
Courts,  so  often  avouched  here  in  argument; 
the  decisions  of  this  court  and  the  provisioiis 
of  the  Act  of  1846,  are  all  to  be  thrown  aside, 
as  wholly  erroneous.  That  the  admiralty  power 
is  not  w  be  restricted  by  its  effect  upon  the 
territorial,  political  or  municipal  rights  and 
institutions  upon  which  it  may  be  brought  to 
bear,  nor  by  anv  checks  from  the  authority 
of  the  common  law.  That  there  is  but  one 
rule  by  which  its  extent  is  to  be  ccnnputed, 
and  that  is  the  rule  which  measures  it  by  miles 
or  leagues;  that  the  scale  for  its  admeasure- 
ment can  be  applied  only  as  the  discretion 
of  the  judiciary  may  determine,  upon  its  neces- 
sity or  policy,  irrespective  of  the  Constitution, 
the  Statute,  or  the  character  of  the  element  on 
which  it  is  to  be  exerted,  or  the  adjudications 
of  this  court  on  this  last  point.  That  the  ad- 
miralty of  the  fixed  and  limited  realm  of  Eng- 
land, and  as  known  to  the  framers  of  the  Con- 
stitution, cannot  be  the  admiralty  of  this  day; 
and,  of  course,  the  admiralty  of  our  time  and 
of  our  present  day  must  be  changed  according 
to  the  judgment  or  discretion  of  the  courts,  in 
the  event  or  further  acquisitions  of  territory. 

Such  are  the  conclusions  regularly  deduohle 
from  the  opinion  *of  this  court  in  [*S1T 
the  case  of  The  Genesee  Chief— conclusions,  ia 
my  deliberate  judgment,  the  most  startling  and 
dangerous  innovations  anterior  to  that  decision, 
ever  attempted  upon  the  powers  and  rights  of 
internal  government  appertaining  to  the  States. 
Speaking  of  the  case  of  Waring  v.  Clarke,  the 
court  say,  p.  466  of  12  How.:  "The  majority 
of  the  court  thought  there  was  sufficient  proof 
of  tide  there,  and  consequently  it  was  not  nec- 
essary to  consider  whether  the  admiralty  power 
extended  higher.  But  that  case  showed  the 
unreasonableness  of  giving  a  construction  U> 
the  Constitution  which  would  measure  the  ju- 
risdiction of  the  admiralty  by  the  tide."  It 
may,  I  think,  be  here  pertinently  inquired, 
whether  the  natural  and  appropriate  limit  of  a 
jurisdiction  admitted  by  all  to  be  maritime, 
can  be  the  more  reasonably  measured  by  ths 
element  on  which  alone  that  jurisdiction  is  au- 
thorized to  act,  for  which  alone  existence  has 
been  given  it,  or  by  an  indefinite  arbitrary  and 
mutable  mathematical  or  geographical  exten- 
sion. Again,  it  is  said  by  the  court  (p.  457), 
speaking  of  the  limitation  resulting  from  the 
character  of  the  river:     "If  such  be  the'  eoo- 

20  How. 


Digitized  by 


Google 


1857. 


Jackson  v.  Steamboat  Maokoua. 


29&^4S 


stmction,  then  a  line  drawn  across  the  Kiver 
Mississippi  would  limit  the  jurisdiction,  al- 
though there  were  ports  of  entry  above  it,  and 
water  as  deep  and  navigable,  and  the  com- 
merce as  rich  and  exposed  to  the  same  hazards 
and  incidents  as  the  commerce  below."  If  the 
experience  of  a  pretty  long  oiScial  life  had  not 
familiarized  me  with  instances,  unhappily  not 
a  few,  in  which  the  meaning  and  objects  of 
the  Constitution  and  the  just  influence  of  the 
actually  surrounding  condition  of  the  country 
when  that  instrument  was  framed  have  been 
lost  sight  of  or  made  to  yield  to  some  prevail- 
ing vogue  of  the  times,  I  confess  that  some 
surprise  would  have  been  felt  at  the  seeming 
forgetfulneas  of  the  cpurt  in  giving  utterance 
to  the  expressions  above  quoted,  of  the  facts, 
that  when  the  Constitution  was  adopted,  there 
was  no  such  navigation  as  that  on  the  Missis- 
sippi then  known — no  such  river  was  then  pos- 
sessed by  the  United  States;  that  the  Constitu- 
tion was  formed  by,  and  for,  a  co-existing  po- 
litical and  civil  association ;  was  designed  to  be 
adapted  to  that  state  of  things;  and  was  in  it- 
self complete,  and  fully  adapted  to  the  ends  and 
subjects  to  which  it  was  intended  to  be  applied. 
And  but  for  the  reason  or  the  examples  above 
referred  to,  the  greater  surprise  would  have 
been  awakened  by  the  disregard  manifested,  in 
the  reasoning  of  the  court,  to  this  great  funda- 
mental principle  of  republican  government, 
that  if  the  Constitution  was,  at  the  period  of 
its  adoption,  or  has  since,  by  the  mutations  of 
time  and  events,  become  inadequate  to  accom- 
plish the  objects  of  its  creation,  it  belongs 
exclusively  to  those  who  formed  it,  and  in 
whom  resides  the  right  to  alter  or  abolish  it, 
818*]  'to  remedy  its  defects.  No  such  power 
can  exist  with  those  who  are  the  creatures  of 
the  Constitution,  clothed  with  the  humbler  of- 
'fice  of  executing  the  provisions  of  that  instru- 
ment. Suppose,  at  the  time  of  its  adoption,  the 
Constitution  was  universally  believed  to  be  de- 
fective, in  many  respects  essentially  defective, 
would  such  a  conviction  have  rendered  it  less 
the  Constitution?  Would  it  have  lessened  in 
any  degree  the  obligation  of  obedience  to  it,  or 
changed  the  power  wlience  a  remedy  for  its  de- 
fects was  to  be  derived?  Could  the  judiciary, 
tvithout  usurpation,  have  essayed  such  a  rem- 
edy? It  is  conceded  by  the  court,  that  at  the 
time  of  forming  the  Constitution  the  admiralty 

i'urisprudence  of  England  was  the  only  system 
:nown  and  practiced  in  this  country;  it  is  ad- 
mitted, also,  that  the  English  system  was  limit- 
ed in  theory  and  practice  to  the  ebb  and  flow  of 
the  tide.  It  is  further  admitted,  that  at  the 
time  the  Constitution  was  adopted,  and  our 
courts  of  admiralty  went  into  opration,  the 
definition  which  had  been  adopted  in  Kngland 
was  equally  proper  here.  These  admissions  form 
a  virtual  surrender  of  anything  like  a  founda- 
tion on  which  the  decision  of  the  court  could  be 
rested,  either  in  the  case  of  The  Genesee  Chief, 
12  How.  443,  or  in  this  case  depending,  on  that 
alone.  For,  if  it  be  admitted  that  at  the  time 
of  the  adoption  of  the  Constitution  the  admiral- 
ty rule  in  England  limited  the  jurisdiction  to 
tide-waters,  and  that  the  same  rule  was  adopt- 
ed and  was  proper  here,  it  follows,  by  inevitable 
induction,  that  the  jurisdiction  intended  to  be 
created  by  the  Constitution  was  that  which  was 
the  only  one  then  known,  and  which,  in  the  Ian- 
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guage  of  this  court,  was  then  proper  here  (as 
the  Constitution  cannot  be  supposed  to  establish 
anything  unauthorized  or  improper),  and  neces- 
sarily was  complete,  and  adapted  to  the  exist- 
ing state  of  things.  And  this  inquiry,  therefore, 
forces  itself  upon  us,  viz.:  if  the  system  was 
tlius  limited,  and  was  known  to  be  so  by  the 
framers  of  the  Constitution,  and  if  this  instru- 
nient  was  desiimed  to  be  applicable  to  the  exist- 
ing state  of  things,  and  was  complete  in  itself, 
in  all  its  delegations  of  and  restrictions  upon 
power,  where  is  to  be  sought  the  right  or  power 
to  enlarge  or  to  diminish  the  effect  or  meaning 
of  the  instrument  to  make  it  commensurate 
with  a  predicament  or  state  of  things  not  mere- 
ly not  existing  when  the  Constitution  was 
framed,  but  which  was  not  even  within  the  con- 
templation of  those  by  whom  it  was  created? 
Such  a  power  could  not  exist  in  the  Legislature, 
the  only  branch  of  the  government  on  which 
anything  like  a  faculty  to  originate  measures 
was  conferred;  much  less  could  it  be  claimed 
by  functionaries  who  have  not,  and  rightfully 
cannot  have,  any  creative  faculties,  but  whose 
capacities  and  duties  are  restricted  to  an  inter- 
pretation of  the  'Constitution  and  laws  [•31U 
as  they  should  have  been  fairly  expounded  at 
the  times  of  their  enactment. 

But  the  court,  after  having  declared  the  cor- 
rectness of  the  English  rule  and  its  adoption 
here,  go  on  to  say,  nevertheless,  "that  a  defi- 
nition which  would  at  this  day  limit  public 
rivers  to  tide-water  rivers  is  wholly  inndmissi- 
ble."  And  why?  Because  the  Constitution, 
either  by  express  language  or  by  necessary  im- 
plication, recognizes  or  looks  to  any  change  or 
enlargement  in  the  principles  or  the  extent  of 
admiralty  jurisdiction?  Oh,  no!  For  no  such 
reason  as  this.  "But  we  have  now  (say  the 
court)  thousands  of  miles  of  public  navigable 
water,  including  lakes  and  rivers,  in  which 
there  is  no  tide."  Such  is  the  argument  of  the 
court,  and,  correctly  interpreted,  it  amounts  to 
this:  The  Constitution,  which  at  its  adoption 
suited  perfectly  well  the  situation  of  the  coun- 
try, and  which  then  was  unquestionably  of 
supreme  authority,  we  now  adjudge  to  have 
become  unequal  to  the  exigencies  of  the  times; 
it  must,  therefore,  be  substituted  by  some- 
thing more  efllcient;  and  as  the  people,  and 
the  States,  and  the  Federal  Legislature,  are 
tardy  or  delinquent  in  making  this  substi- 
tution, the  duty  or  the  credit  of  this  heueflcient 
work  must  be  devolved  upon  the  judiciary.  It 
is  said  by  the  court,  "that  there  is  certainly  no 
reason  for  admiralty  power  over  a  public  tide- 
water, which  docs  not  apply  with  equal  force 
to  any  other  public  waters  used  for  commercial 
purposes."  Let  this  proposition  be  admitted 
literally,  it  would  fall  infinitely  short  of  a  dem- 
onstration that  because  the  (Constitution,  ade- 
quate to  every  exigency  when  created,  did  not 
comprise  predicaments  not  then  in  existence  or 
in  contemplation,  it  can  be  stretched,  by  any 
application  of  judicial  torture,  to  cover  any  such 
exigency,  either  real  or  supposed.  This  argument 
forcibly  revives  the  recollection  of  the  interpreta- 
tion of  the  phrase  "necessary  and  proper,"  once 
ingeniously  and  strenuously  wielded  to  prove 
that  a  bank,  incorporated  with  every  faculty  and 
attribute  of  such  an  institution,  wns  not  in 
reality,  nor  was  designed  to  bo,  a  b.ink;  but 
was    O'ssentially    an    agent,    an    indiM]i«nssiblo 
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•gent,  in  the  administration  of  the  Federal 
GoTemment.  And  with  reference  to  thiy 
doctrine  of  necessity,  or  propriety,  or 
convenience,  it  may  here  be  remarlced,  tliat  ii 
is  as  gratuitous  and  as  much  out  of  place  with 
respect  to  the  admiralty  jurisdiction,  as  it  was 
with  respect  to  the  Bank  of  the  United  States 
— perhaps  still  more  so;  as  it  is  certain,  and  ob- 
vious to  every  well  informed  individual,  that, 
with  the  exception  of  some  of  the  lakes,  there 
is  not  a  water-course  in  the  country,  situated 
above  the  ebb  and  flow  of  the  tide,  which  is 
not  bounded  on  one  or  on  both  its  margins  by 
some  county.  And  in  the  case  before  us,  it  is 
S20*]  alleged  expressly  *in  the  pleading,  and 
admitted  throughout,  that  every  fact  in  refer- 
ence thereto  transpired  upon  an  inland  water 
of  the  State  of  Alabama,  two  hundred  miles 
above  the  tide,  and  within  the  County  of  Wil- 
cox, in  that  State.  And  by  adhering  to  what  is 
an  essential  test  of  the  admiralty  jurisdiction 
in  England,  and  formerly  adopted  and  practiced 
upon  in  this  country,  there  will  be  obtained  a 
standard  as  to  that  jurisdiction,  far  more  uni- 
form and  rational  than  that  furnished  by  the 
tides.  I  allude  to  the  rule  which  repels  the 
pretensions  of  the  admiralty  whenever  it  at- 
tempts to  intrude  them  infra  corpus  comitatus. 
This  is  the  true  rule  as  to  jurisdiction,  as  it  is 
susceptible  of  certainty,  and  concedes  and  se- 
cures to  each  system  of  jurisprudence,  that  of 
the  admiralty  and  of  the  common  law,  its  legiti- 
mate and  appropriate  powers.  For  this  plain 
and  rational  test,  this  court  now  attempts  to 
substitute  one  in  is  nature  vague  and  arbitrary, 
and  tending  inevitably  to  confusion  and  conflict. 
It  is  now  affirmed,  that  the  jurisdiction  and 
powers  of  the  admiralty  extend  to  all  waters 
that  are  navigable  within  or  without  the  terri- 
tory of  a  State.  In  quest  of  certainty,  under 
this  new  doctrine,  the  inquiry  is  naturally  sug- 
gested, what  are  navigable  waters?  Will  it  be 
proper  to  adopt,  in  the  interpretation  of  this 
phrase,  an  etymological  derivation  from  navis, 
and  to  designate,  as  navigable  waters,  those  on- 
Ij  on  whose  bosoms  ships  and  navies  can  be 
floated?  Shall  it  embrace  waters  on  which 
sloops  and  shallops,  or  what  are  generally 
termed  river  craft^  can  swim;  or  shall  it  be 
extended  to  any  water  on  which  a  batteau  or  a 
pirogue  can  be  floated?  These  are  all,  at  any 
rate,  practicable  waters,  navigable  in  a  certain 
sense.  If  any  point  between  the  extremes  just 
mentioned  is  to  be  taken,  there  is  at  once  op- 
ened a  prolific  source  of  uncertainty,  of  contest- 
ation and  expense.  And  if  the  last  of  these  ex- 
tremes be  adopted,  then  there  is  scarcely  an  in- 
ternal water-course,  whether  in  its  natural  con- 
dition, or  as  improved  under  the  authority  and 
with  the  resources  of  the  States,  or  a  canal,  or 
a  mill-pond,  some  of  which  are  known  to  cover 
many  acres  of  land  (and,  as  this  court  can  con- 
vert rivers  without  tides  into  seas,  may  be  met- 
unorphoaed  into  small  lakes),  which  would  not 
by  this  doctrine  be  brought  within  the  grasp  of 
the  admiralty.  Some  of  our  canals  are  navigat- 
ed by  steam,  and  some  of  them  by  sails;  some 
of  them  are  adjuncts  to  rivers,  and  form  contin- 
uous conmiunications  with  the  ocean;  all  of 
them  are  fed  by,  and  therefore  are  made  por- 
tions of,  rivers.  Under  this  new  regime,  the 
hand  of  federal  power  may  be  thrust  into  every- 
thing, even  into  a  vegetable  or  fruit  basket; 
and  there  is  no  production  of  a  farm,  an  or- 
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oliard,  or  a  garden,  on  the  margin  of  these  wat 
!r-course9,  which  is  not  liable  to  be  arrested  od 
its  way  to  the  next  'market  town  by  the  [*Stl 
high  admiralty  power,  with  all  its  parade  of  ap- 
pendages; and  the  simple,  plain,  homely  eoua- 
tryman,  who  imagined  he  had  some  comprehen- 
sion of  his  rights,  and  their  remedies  under  tin 
cognizance  of  a  justice  of  the  peace,  or  of  t 
county  court,  is  now,  through  the  instrumental- 
ity of  some  apt  foraentor  of  trouble,  metamor- 
phosed and  magnified  from  a  country  attors^ 
into  a  proctor,  to  be  confounded  and  put  to 
silence  by  a  teamed  display  from  Roccus  dt 
Navibus,  Emerigon,  or  Pardessus,  from  the 
Mare  Clausum,  or  from  the  Trinity  Masters,  at 
the  Apostles. 

A  citizen  of  any  State  of  this  Confederacy, 
bound  as  he  is  by  habit,  fiy  affection,  and  fealty, 
to  the  soil  and  the  institutions  of  his  fathers, 
upon  whom  this  magnificent  machinery  is 
brought  to  bear  (especially  when  recollecting 
by  whom,  and  for  whose  sole  benefit,  this  Con- 
federacy was  created),  may,  as  I  have  often 
done  when  contemplating  the  ceaseless  mareli 
of  central  encroachment,  be  led  to  a  tone  of  re- 
flection like  the  following: 

"Urbem  quam  Romam  dicunt  putavi. 

Stultus  ego,  huic  nostrae  similem, 

Verum  hsc  tantum,  alias  inter  caput  extnlit 
urbes. 

Quantum  lenta  solent  inter  vibuma  cupressl' 

Few,  comparatively,  of  the  attributes  of  sov- 
ereignty and  equality,  presupposed  to  have  ex- 
isted in  those  by  whom  the  Federal  Governmeni 
was  created,  have  remained  perfectly  intact 
and  exempt  from  aggression  by  their  own  crea- 
ture; and  by  no  conceivable  agency  could  they 
be  more  fearfully  assailed  than  by  this  indefinite 
and  indefinable  pretension  to  admiralty  power, 
which,  spuming  the  restraints  prescribed  to  it 
by  the  wise  caution  of  our  own  ancestors,  chal- 
lenges as  occasion  suits,  the  opinions  and  prac- 
tices of  all  nations,  people  and  tongues,  however 
diverse  or  incongruous  with  the  genius  of  our 
own  institutions. 

Kot  the  least  curious  circumstance  maikiBg 
this  course,  is  the  assertion,  that  it  produce* 
equality  amongst  all  the  citizens  of  the  United 
States.  Equality  it  may  be,  but  is  is  equality 
of  subjection  to  an  unknown  and  unlimited 
discretion,  in  lieu  of  allegiance  to  defined  and 
legitimate  authority. 

In  truth,  the  extravagance  of  these  claims 
to  an  all  controlling  central  power,  their  utter 
incongruity  with  any  just  proportion. or  equi- 
poise of  the  diiTerent  parts  of  our  systen, 
would  exhibit  them  as  positively  ludierout, 
were  it  not  for  the  serious  mischiefs  to  whidi, 
if  tolerated,  they  must  inevitably  lead — mis- 
chiefs which  should  eharactorize  those  pretoi- 
sions  as  fatal  to  the  inherent  and  necessary 
powers  of  self-preservation  and  internal  goven- 
ment  in  the  States;  as  at  war  with  the  inter- 
ests, *the  habits  and  feelings  of  the  peo-  [*1S< 
pie,  and  tlierefore  to  be  reprobated  and  wholly 
rejected.  For  myself,  I  can  only  say,  that  to 
whatsoever  point  they  may,  under  approbatice 
here  or  elsewhere,  have  culminated,  they  nevw 
can  offer  themselves  for  my  acceptation,  but 
they  must  encounter  my  solemn  rebuke. 

Mr.  Justice  Campbell,  dissenting: 
I  dissent  from  the  judgment  of  the  court  in 
this    cause,   and    from   the    opinion   delivered 
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by  t1i«  Jndgea  composing  a  majority  of  the 
court. 

The  judgment  of  the  T)i*trict  Court  affirms 
that  the  court  had  no  jurisdiction  as  a  court  of 
admiralty,  under  the  Constitution  and  laws  of 
the  United  States,  in  a  cause  of  collision  arising 
in  Wilcox  County,  in  the  State  of  Alabama,  be- 
tween steamboats  navigating  the  Alabama  Riv- 
er. The  Alabama  River  flows  entirely  within 
the  State,  and  discharges  itself  into  the  Mobile 
River,  and  through  that  and  the  Mobile  Bay 
connects  with  the  Gulf  of  Mexico.  The  collision 
occurred  two  hundred  miles  above  the  ebb  and 
flow  of  the  tide,  and  on  a  river  upon  which  no 
port  of  entry  or  delivery  l>efore  that  time  had 
been  established.  This  court  decides  that  the 
judgment  shall  be  reversed,  and  that  the  Dis- 
trict Court  shall  take  cognizance  of  the  cause, 
against  its  own  sense  of  obligation  and  .duty. 
It  is  my  opinion  that  this  court  claims  a 
power  for  the  District  Court  not  delegated  to 
the  Federal  Government  in  the  Constitution  of 
the  United  States,  and  that  Congress,  in  or- 
ganizing the  Judiciary  Department,  have  not 
conferrra  upon  any  court  of  the  United  States. 
That  this  court  has  assumed  a  jurisdiction  over 
a  case  only  cognizable  at  the  common  law,  and 
triable  by  a  jury;  and  that  its  opinion  and 
judgment  contravene  the  authority  and  doctrine 
of  a  large  number  of  decisions  pronounced  by 
this  court,  and  by  the  Circuit  Courts,  after 
elaborate  arguments  and  mature  deliberation, 
and  which  ror  a  long  period  have  formed  a 
rule  of  decision  to  the  court,  and  of  opinion  to 
the  legal  profession;  and  that  no  other  judg- 
ment of  this  court  affords  a  sanction  to  this. 
10  Wheat.  428;  7  Pet.  324;  11  Pet.  176;  12  Pet. 
72;  S  How.  441;  6  How.  344;  4  Dall.  426;  2 
Gall.  308;  The  Anne,  1  Mass.  608;  1  Bald. 
044. 

The  judicial  power  of  the  United  States  ex- 
tends to  all  cases  in  law  and  equity  arising  un- 
der the  Constitution  and  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be 
made,  under  their  authority — ^to  all  cases  of  ad- 
miralty and  maritime  jurisdiction.  Whatever 
other  jurisdiction  is  allowed  to  the  Judiciary 
Department  is  particular  in  its  nature,  depend- 
ing upon  the  character  or  status  of  the  persons 
SSS*]  or  communities  *who  are  parties  to  the 
controversy,  and  not  upon  the  subject  matter. 
This  classification  of  the  cases  to  which  the 
judicial  power  of  the  United  States  should  ex- 
tend among  courts  of  law,  equity,  and  of  ad- 
miralty and  maritime  jurisdiction,  refers  to  a 
division  recognized  in  the  jurisprudence  of  all 
the  States  that  were  parties  to  the  Federal 
Compact,  and  is  intimately  related  to  the  con- 
stitutional history  of  the  Colonies  and  of  the 
mother  country.  Neither  at  the  Declaration  of 
Independence  by  the  Colonies;  nor  when  the 
Federal  Constitution  was  adopted,  was  there  a 
body  of  municipal  law  common  to  the  States, 
nor  a  uniform  system  of  judicial  procedure  in 
use  in  their  courts.  Until  the  Constitution  was 
framed,  the  States  preserved  their  sovereignty, 
freedom,  and  independence,  and  every  power, 
jurisdiction  and  right  which  had  not  been  ex- 
pressly- delegated  to  the  United  States  in  Con- 
gress assembled. 

Whatever  reference  is  made  in  the  Federal 
Constitution  to  any  existing  system  of  law,  or 
any  modes  of  judicial  proceeding,  as  the  basis 
15  ]J.  ed. 


of  a  distribution  of  power  and  authority,  r»> 
lates  to  the  system  thus  recognized  as  existing 
in  the  several  States  as  it  was  received  froili 
England. 

A  portion  of  that  judicial   system  was  es- 
teemed of  such  vital  importance  to  the  liberty 
of  the  citizen,  that  it  was  incorporated  into  the 
Constitution  of  the  United  States,  and  placed 
above  the  reach  of  the  authority  of  any  depart- 
ment of  the  Federal  Government.    The  sectiona 
of  the  Constitution,  "that  no  person  shall  be 
held  to  answer  for  a  capital  or  otherwise  in- 
famous crime,  unless  on  a  presentment  or  in- 
dictment of  the  gprand  jury;  that,  in  all  crimin- 
al  prosecutions,   the   accused   shall   enjoy   the 
right  of  trial  by  an  impartial  jury  of  the  State 
and  district  wherein  the  crime  shall  have  been 
committed,"  and  "be  informed  of  the  nature  and 
cause  of  his  accusation;"  "that  in  suits  at  com- 
mon law,  when  the  value  in  controversy  shall 
exceed   twenty  dollars,   the   right  of  trial  by 
jury  shall  be  preserved;"  "that  no  person  shall 
be  deprived  of  life,  libiBrty  or  property,  with- 
out due  process  of  law;"  and  others  of  a  like 
kind,  identify  the  men  of  the  Revolution  as 
the  descendants  of  ancestors   who   had  main- 
tained for  many  centuries  a  persevering  and 
magnanimous    struggle    for    a    constitutional 
government,  in  which  the  people  should  direct- 
ly participate,  and  which  would  secure  to  their 
posterity  the  blessing  of  liberty.    The  suprem- 
acy of  those  courts  of  justice  that  acknowl- 
edged the  right  of  the  people  to  share  in  their 
administration,  and  directed  their  administra- 
tion according  to  the  course  of  the  common 
law,  in  all  the  material  subject  of  litigation— 
of  that  common  law  which  sprung  from  the 
people  themselves,  and  is   legitimate  bv  that 
highest  of  all  sanctions,  the  consent  of  those 
*who  are  submitted  to  it —  of  that  com-  [*S24 
mon   law,    which    resulted   from   the   habitual 
thougfhts,  usages,  conduct  and  legislation  of  a 
practical,  brave  and  self-relying  race  was  estab- 
lished, in  England  and   in  the  United  State* 
only  by  their  perservering  and  heroic  exertion* 
and  sacriflces.     Magna  Charta,  from  which  a 
portion  of  this  Constitution  was  extracted,  was, 
according  to  Lord  Bougham,  "a  declaration  of 
existing  and  violated  rights."    It  was  renewed 
thirty  times.    To  preserve  its  authority,  it  was 
read  in  churches,  published  four  times  a  year 
in  the  county  courts,  sustained  by  force  of  arms, 
and  when  isolated,  the  commons  vindicated  it 
by    the    infliction    of    exemplary    punishment 
upon  the  guilty  authors.     A  delinquent  King 
at  one  time  was  required  to  imprecate  the  wrath 
of  Heaven  on  those  who  transgressed  it.    The 
archbishop  and  bishops  appareled  in  their  offi- 
cial robes,  with  candles  burning,  "did  excom- 
municate, accurse,  and  frcnn  the  threshold  of 
the  church  cut  off  all  those  who,  by  any  art  or 
device,  shall  violate,  break,  lessen,  or  change,  se- 
cretly or  openly,  by  deed,   word   or   counsel, 
against  it,  in  any  article  whatsoever,  and  all 
those  that  against  it  shall  make  statutes,  or 
observe  them  being  made,  or  shall  bring  in  cus- 
toms, or  keep  them  when  they  be  brought  in, 
and  the  writers  of  such  statutes,  and  also  the 
counselors  and  executioners  of  them,  and   all 
those  that  shall  presume  to  <«''''•,.  according  to 
them." 

The  old  historian,  who  describes  this  solemn 
ceremony,  says,  "that  when  this  imprecation 
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was  uttered,  and  when  the  candles  extinguished 
luul  been  hurled  upon  the  ground,  and  tlie 
fumes  and  stench  rose  offensive  to  the  nostrils 
and  eyes  of  those  who  observed  it,  the  arch- 
bishop cried,  "Even  so  let  the  damned  souls  be 
extinguished,  smoke,  and  stink,  of  all  who  vio- 
late this  charter  or  unrighteously  interpret  It." 

The  reign  of  Richard  II.  was  an  epoch  to  be 
remembered  with  interest,  and  studied  with 
care,  by  those  concerned  in  administering  the 
constitutional  law  of  England  or  the  United 
States.  A  formal  complaint  was  made  by  the 
Commons,  of  defects  in  the  administration,  as 
well  about  the  King's  person  and  his  house- 
hold as  in  his  courts  of  justice,  and  redress  was 
demanded.  Measures  were  taken  for  placing 
the  judicial  institutions  of  England  upon  a 
solid  constitutional  foundation,  and  to  exclude 
from  the  realm  the  odious  systems  of  the  Con- 
tinent. The  first  of  the  enactments  was  directed 
•gainst  the  usurpations  of  the  great  military 
officers,  who  administered  justice  by  virtue  of 
their  seignioral  powers — the  Ix)rds'  Constable 
and  the  Earl  Marshal.  The  Acts  of  8th  and 
13th  Richard  II.  provide  that,  "because  the 
Commons  do  make  a  grievous  complaint  that 
the  court  of  the  Constable  and  Marshal  have  ac- 
32S*]  croached  *to  them,  and  do  daily  ac- 
croach, contracts,  covenants,  trespasses,  debts, 
detinues  and  many  other  actions  pleadable  at 
the  common  law  in  great  prejudice  to  the  King, 
and  to  the  great  grievance  and  oppression  of 
the  people,"  therefore  they  were  prohibited,  and 
their  jurisdiction  confined  to  contracts  and 
deeds  of  arms  without  the  realm,  and  "things 
that  touch  more  within  the  realm  which  cannot 
be  determined  and  discussed  by  the  common 
law." 

The  Lord  High  Admiral  received  a  similar 
rebuke.  The  preamble  of  the  Act  of  13  Rich- 
ard II.  recites,  "that  complaints  had  arisen 
because  Admirals  and  their  deputies  hold  tlieir 
sessions  within  divers  places  of  the  realm,  ac- 
croaching to  them  greater  authority  than  be- 
longed to  their  office,  to  the  prejudice  of  the 
King,  etc."  It  was  declared  that  the  Admiral 
should  not  meddle  with  anything  done  within 
the  realm,  but  only  with  things  done  upon  the 
sea,  as  had  been  iised  in  the  time  of  Edward 
III.  But  this  did  not  sufiice  to  restrain  the 
accroaching  spirit  of  that  feudal  lord  and  his 
deputies. 

Two  years  after,  the  Parliament  enacted, 
"that  the  Court  of  Admiralty  hath  no  manner 
of  cognizance,  power,  nor  jurisdiction  of  any 
manner  of  contract,  plea  or  quarrel,  or  of  any 
other  thing  done  or  arising  within  the  bodiesof 
counties,  either  by  land  or  water,  and  also  with 
wreck  of  the  sea;  but  all  such  manner  of  con- 
tracts, pleas  and  quarrels,  and  all  other  things 
rising  within  the  bodies  of  counties,  as  well 
by  land  as  by  water  as  aforesaid,  and  also 
wreck  of  the  sea,  shall  be  tried,  termined,  dis- 
cussed, and  remedied  by  the  laws  of  the  land, 
and  not  before,  nor  by  the  Admiral  or  his  lieu- 
tenant, in  no  manner.  Nevertheless,  of  the 
death  of  a  man  and  of  a  mayhem  done  in  great 
sliijis,  being  and  hovering  in  the  main  stream 
of  the  great  rivers,  beneath  the  points  of  the 
same  rivers,  and  in  no  other  place  of  the  same 
rivers,  the  Admiral  shall  have  cognijtance." 

In  the  IGth  year  of  the  reign  of  Richard  II., 
the  rule  of  the  Roman  chancery,  like  that  of  the 
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Lords'  Constable,  Marshal  and  Admiral,  «u 
banished  from  England.  In  that  year  it  «u 
enacted  that,  "Both  those  who  shall  pursue  or 
cause  to  be  pursued,  in  the  court  of  Rome  or 
elsewhere,  any  processes,  or  instruments,  or 
other  things  whatsoever,  which  touch  the  King, 
against  his  crown  and  regality,  or  his  reahn, 
simll  be  outlawed  and  placed  out  of  the  Kiigt 
protection."  In  the  following  reign  the  t^ 
croaching  spirit  of  the  CourU  of  Admiral^ 
received  a  further  rebuke. 

Upon  the  prayer  of  the  Commons,  the  Stat- 
utes of  Richard  II.  were  confirmed,  and  a  pes- 
alty  was  inflicted  upon  such  as  should  main- 
tain suits  in  the  admiralty,  contrary  to  their 
spirit. 

This  body  of  statute  law  aerred  in  a  great 
degree  to  check  *the  usurping  tendencies  [*Sf  ( 
of  these  anomalous  jurisdictions,  and  to  prevent 
in  a  measure  the  removal  of  suits  triable  at  the 
common  law  ad  aliud  examen,  and  to  be  dis- 
cussed per  aliam  legem.  It  placed  upon  an 
eminence  the  common  law  of  the  reatan,  and 
enabled  the  Commons  to  plead  with  authority 
against  other  encroachments  and  usurpations 
upon  the  general  liberty.  But,  though  a  for- 
eign law  and  despotism  were  not  allowed  to 
enter  the  kingdom  through  the  courts-martial, 
ecclesiastical,  or  admiral,  the  perversion  of  ju- 
diciary powers  to  purposes  of  oppreasioa  was 
not  eflTectually  prevented.  The  court*  of  the 
Star  Chamber  and  of  High  Commission,  origin- 
ally limited  to  specific  objects,  "assumed  power 
to  intermeddle  in  civil  causes  and  matters  cmly 
of  private  interest  between  party  and  party, 
and  adventured  to  determine  the  estates  and  lib- 
erties of  the  subject,  contrary  to  the  law  of 
the  land  and  the  rights  and  privileges  of  the 
subject,"  and  "had  been  by  experience  found 
to  be  an  intolerable  burden,  and  the  means  to 
introduce  an  arbitrary  power  and  government" 
Among  the  eases  of  jurisdiction  claimed  by  the 
Star  Chamlier  were  those  between  merchant 
strangers  and  Englishmen,  or  between  straa- 
gcrs,  and  for  the  restitution  of  ships  and  goodi 
unlawfully  taken,  or  other  deceits  practiced  «■ 
merchants. 

One  of  the  most  practiced  proctoia  of  this 
court  has  left  his  testimony:  "That  since  the 
great  Roman  Senate,  so  famous  in  all  ages  and 
nations  as  that  they  might  be  called  jure  mimm 
orbis,  there  hath  no  court  come  so  near  them 
in  state,  honor,  and  adjudication,  as  this.* 
But,  by  the  16th  of  Charles  I.,  it  was  enacted, 
both  in  respect  of  this  and  the  High  Commis- 
sion Court,  "that  from  henceforth  no  court, 
council,  or  place  of  judicature,  shall  be  ertcted, 
ordained,  constituted,  or  appointed,  which  shall 
have,  use,  or  exercise  the  same  or  like  jurisdic- 
tion as  is  or  hath  been  used,  practiced,  or  ex- 
ercised," in  those  courts. 

But  the  Statute  did  not  terminate  with  this. 
The  patriot  leaders  of  that  time,  reviewing  i> 
the  preamble  to  the  Act  the  various  parlia- 
mentary enactments  in  regard  to  the  legal  ia- 
stitutio'ns  of  England,  and  reciting  those  dec- 
larations of  the  public  liberties  which  had  ex- 
tended over  a  period  of  four  hundred  years, 
proceeded  to  add  another.  It  was  soknuily 
enacted,  "that  neither  His  Majesty,  nor  h^ 
Privy  Council,  have,  or  ought  to  have,  any  ju- 
risdiction, power,  or  atithnrity  by  English  bill, 
petition,  articles,  lilx-l,  or  any  other  arbitraiy 
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whatsoever,  to  examine  or  draw  in  question, 
determine,  or  dispose  of  the  lands,  tenements, 
hereditaments,  goods  and  chattels,  of  any  of 
the  subjects  of  this  realm,  but  that  the  same 
ought  to  be  tried  and  determined  in  the  ordi- 
nary courts  of  justice,  and  by  the  ordinary 
course  of  the  law." 

S3 7*]  *This  selection  of  a  few  sections  from 
various  English  Statutes,  and  the  historical 
facts  I  have  mentioned,  is  dcsi<^ed  to  illustrate 
the  intensity  and  duration  of  the  contest  which 
resulted  in  placing  the  judiciary  institutions 
of  England  on  their  existing  foundation.  In 
the  midst  of  that  contest,  the  settlements  were 
formed  in  America  in  which  those  institutions 
were  successfully  planted. 

Th^  have  been  incorporated  into  the  Con- 
stitution of  the  United  States,  and  prevail  from 
the  Atlantic  Ocean  to  the  Pacific,  and  from 
the  Lakes  to  the  Gulf  of  Mexico,  lliese  stat- 
utes show  how  the  courts-martial,  ecclesias- 
tical, admiral,  and  courts  proceeding  from  an 
arbitrary  royal  authority,  were  either  limited 
or  suppressed. 

The  inquiry  arises,  how  would  a  case  like 
that  before  this  court  have  been  decided  in  Eng- 
land, either  at  the  period  of  the  Declaration 
of  Independence,  or  at  the  adoption  of  the  C!on- 
atitution  of  the  United  States,  in  the  court  of 
admiralty! 

In  1832  a  question  arose  in  that  court, 
whether  a  cause  of  collision,  arising  between 
steam  vessels  navigating  the  River  Hmnber,  a 
short  distance  from  the  sea,  within  the  ebb  and 
flow  of  the  tide,  within  the  port  of  Hull,  be- 
low the  first  bridges,  when  the  tide  was  three 
fourths  flood,  was  cognizable  by  the  court.  The 
judge  of  the  admiralty,  an  exact  and  conscien- 
tious judge,  answered:  "Since  the  Statutes  of 
Hichard  II.  and  of  Henry  IV.,  it  has  been  strict- 
ly held  that  the  Court  of  Admiralty  cannot  ex- 
ercise jurisdiction  in  civil  causes  arising  infra 
corpus  comitatus."  I  cite  this  opinion  not 
simply  as  evidence  of  the  law  in  1832,  but  also 
as  affording  authentic  evidence  of  the  historical 
fact  it  enunciates.  The  Public  Opinion,  2  Hagg. 
399. 

I  proceed  now  to  inquire  of  the  admiralty 
jurisdiction  as  exercised  by  the  courts  of  vice- 
admiralty  in  the  Colonies  and  in  the  United 
States  before  the  adoption  of  the  Constitution. 

The  jurisdiction  included  four  subjects,  and 
a  separate  examination  of  each  title  of  juris- 
diction will  shed  light  upon  the  discussion. 
These  are:  prize;  breaches  of  the  acts  of  navi- 
gation, revenue,  and  trade;  crimes  and  misde- 
meanors on  the  high  seas;  and  cases  of  civil 
and  maritime  jurisdiction. 

The  prize  juTisdiction  originated  in  a  special 
oommission  from  the  King ;  and  is  usually  con- 
ferred at  the  commencement  of  hostilities,  upon 
the  Admiral  and  his  subordinates.  It  is  a 
part  of  the  ancient  jurisdiction  of  the  court, 
as  thus  derived.  Congress,  by  the  Articles  of 
Confederation,  were  authorized  to  appoint 
courts  of  appeal  to  determine  finally  upon  cases 
of  that  kind,  and  no  doubt  has  ever  been  ex- 
pressed that  this  branch  of  jurisdiction,  un- 
der the  Constitution  and  Acts  of  Congress 
828*]  'since  the  adoption  of  the  Constitution, 
is  vested  in  the  District  Courts  of  the  United 
SUtes.  The  Hunter,  1  Dod.  483;  Ije  Caux  v. 
Eden,  2  Doug.  013;  13  How.  498;  2  Gall.  325; 
Id.  20. 
15  li.  ed. 


The  Admiralty  Court  of  Great  Britain  and 
the  Vice-Admiralty  Courts  of  the  Colonies  were 
vested  with  jurisdiction  over  cases  for  the  vio- 
lation of  a  series  of  statutes  for  the  regulation 
of  trade  and  revenue  in  the  Colonies.  The  ori- 
gin aind  extent  of  this  jurisdiction  are  explained 
in  the  case  of  The  Columbus,  decided  in  the 
British  Admiralty  in  1780,  on  an  appeal  from 
the  Vice-Admiralty  Court  of  Barbadoes.  The 
learned  judge  of  that  court  said:  "The  Court 
of  Admiralty  derives  no  jurisdiction  in  causes 
of  revenue  from  the  patent  of  the  judge,  or 
from  the  ancient  customarj'  and  inherent  juris- 
diction of  the  prerogative  of  the  Crown,  in  the 
person  of  its  Lord  High  Admiral,  and  exercised 
by  his  lieutenant.  Not  a  word  is  mentioned  of 
the  King's  revenue,  which  seems  to  have  been 
entirely  appropriated  to  the  Court  of  Excheq- 
uer, which  is  both  a  court  of  law  and  equity. 
If,  therefore,  there  is  any  inherent  preropitive 
right  of  judging  of  seizures  upon  the  sea,  for 
the  rights  and  dues  of  the  Crown,  whether  of 
peace  or  of  war,  as  in  the  right  of  prize  and  re- 
prisal, that  prerogative  jurisdiction  is  put  in 
motion  by  special  commission  or  by  Act  of  Par- 
liament. The  first  Statute  which  places  judg- 
ment of  revenue  in  the  plantations  with  the 
Courts  of  Admiralty,  is  the  12th  of  Charles  II., 
ch.  18,  sec.  1,  which  Act  has  been  followed  by 
subsequent  statutes."  This  lucid  opinion  has 
not  been  cited  in  any  previous  discussion  of  the 
subject  in  this  court,  from  the  fact  that  it  is 
not  published  in  the  regular  series  of  the  admi- 
ralty reports.  2  Coll.  Jur.  82;  2  Dod.  Adm. 
352. 

By  an  Act  of  the  22d  and  23d  Charles  II.,  to ' 
regulate  the  trade  of  the  plantations,  suits  were 
authorized  for  breaches  of  its  enactments  "in 
the  Court  of  the  High  Admiral  of  England,  or 
any  of  his  vice-admirals,"  or  in  any  court  of 
record.  The  Acts  of  7th  and  8th  of  William 
III.,  6th  George  II.,  4th,  6th,  6th,  7th  and  8th, 
of  George  III.,  confer  plenary  jurisdiction  upon 
the  same  courts,  in  cases  of  navigation,  trade 
and  revenue  in  the  Colonies,  and  the  latter 
statutes  extend  their  authority  to  seizures  upon 
the  land  as  well  as  water.  The  reason  for  this 
jurisdiction,  as  given  in  the  Acts  themselves, 
and  as  repeated  by  British  writers,  is  not  cred- 
itable to  the  colonists;  but,  as  Justice  Chase 
has  assigned  in  this  court  a  similar  reason  for 
the  Acts  of  Congress  on  the  same  subject,  no  of- 
fense can  be  taken  for  repeating  the  British 
opinion.  Reeves,  in  his  History  of  Navigation 
and  Shipping,  says:  "The  laws  of  navigation 
were  nowhere  disobeyed  and  contemned  so  open- 
ly as  in  New  England;"  "that,  "in  minds[*sa9 
tempered  as  theirs  were,  obedience  and  disobe- 
dience were  much  the  same  thing  to  the  inter- 
ests of  the  mother  country;"  "that  the  contra- 
band trade  was  carried  on  with  skill  and  cour- 
age;" "that  the  exclusion  of  all  but  native  sub- 
jects of  Great  Britain  from  serving  on  juries  af- 
forded no  corrective;"  "that  for  the  purpose  of 
securing  the  execution  of  the  acts  of  trade  and 
navigation,  the  government  proceeded  to  insti- 
tute courts  of  admiralty,  and  to  appoint  per- 
sons to  the  office  of  Attorney-General  in  those 
plantations  where  such  courts  and  such  offices 
had  never  before  been  known;  and  from  this 
time  there  seems  .to  have  been  a  more  general 
obedience  to  the  acts  of  trade  and  navigation." 
Reeves'  Hist.  79,  00;  Stokes'  Const.  Col.  300, 
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The  first  of  these  Acta  was  passed  when  the 
colonial  settlements  in  New  England  and  Vir- 

ginia  were  in  their  infancy,  and  before  those 
I  the  remaining;  Colonics  had  been  fairly  com- 
menced. The  jurisdiction  .was  familiar  to  the 
colonists,  and  these  Acts  explain  the  origin  of 
the  clause  of  the  Judiciary  Act  of  1789,  on  the 
same  subject.  The  Judiciary  Act  confers  on  the 
District  Courts,  "cognizance  of  all  civil  causes 
of  civil  and  maritime  jurisdiction,  including  all 
seizures  under  laws  of  impost,  navigation,  or 
trade,  of  the  United  States,  when  the  seizures 
are  made  on  waters  which  are  navigable  from 
the  sea  by  vessels  of  ten  or  more  tons  burden, 
within  their  respective  districts,  as  well  as  up- 
on the  high  seas."  It  is  difScult  to  comprehend 
on  what  principle  the  court  can  construe  the 
grant  of  jurisdiction  in  this  Act  over  cases  of 
seizure  under  the  law  of  impost  and  trade  upon 
navigable  waters,  to  any  extension  of  the  civil 
jurisdiction  of  the  admiralty  to  the  same  local- 
ities. The  admiralty  jurisdiction,  in  cases  of 
seizure,  is  a  special  jurisdiction,  not  belonging 
to  the  original  constitution  of  the  Courts  of 
Admiralty,  and  this  Act  treats  it  as  such.  And 
so  thia  court,  until  the  revolution,  in  its  doc- 
trines in  these  latter  years,  uniformly  treated 
it.  The  long  and  painful  discussions  from 
Delovio  T.  Bolt,  2  Gall.  398,  to  The  New  Jersey 
Nav.  case,  6  How.  344,  are  without  meaning  on 
any  other  hypothesis.  If  the  jurisdiction  in 
both  classes  oi  cases  had  been  supposed  to  rest 
on  the  same  foundation,  the  whole  controversy 
would  have  been  settled  by  the  case  of  U.  S.  v. 
La  Vengeance,  reported  in  3  Dall.  297. 

The  civil  and  maritime  jurisdiction  of  the 
Vice-Admiralty  Courts  extended  to  the  same 
subj3cts  and  was  exercised  under  the  safe  lim- 
itations in  the  Colonies  as  in  Great  Britain. 
"Upon  the  establishment  of  Colonial  Govern- 
ments," says  a  learned  judge  of  one  of  those 
courts,  "it  was  deemed  proper  to  invest  the 
Governors  with  the  same  civil  and  mat'itime 
jurisdiction;  and  therefore  it  became  usual  for 
S30*]  the  Lord  High  Admiral  or  the  'Lords 
Conunissioners  to  grant  a  commission  of  vice- 
admiral  to  them."  The  ofBce  thus  conferred  on 
the  Governor  was  precisely  the  same  with  that 
of  the  vice-admirals  in  England,  and  was  con- 
fined to  that  civil  and  maritime  jurisdiction 
which  was  the  original  branch  of  his  authority. 
Stewart's  V.-Ad.  394,  405.  These  courts  were 
subordinate  to  the  Admiralty  Court  of  England, 
and  until  the  late  reign  of  William  IV.,  it  re- 
ceived appeals  from  them.  1  Dod.  Adm.  381. 
The  incompatibility  of  the  criminal  jurisdiction 
of  the  Admiral  on  the  high  seas  with  the  legal 
Constitution  of  England,  was  declared  and  cor- 
rected by  the  28  H.  VIII.  ch.  12. 

Hawkins,  in  his  Fleas,  says  that,  it  being  in- 
consistent with  the  liberties  of  the  nation  that 
any  man's  life  should  be  taken  away,  unless  by 
the  judgment  of  his  peers  or  the  common  law 
of  this  land,  that  Act  was  passed.  1  Hawk. 
PI.  261.  And  the  same  principle  is  embodied 
in  the  Constitution  of  the  United  States,  with 
much  enlargement :  for  the  extension  of  the  ad- 
miralty jurisdiction  under  the  laws,  professedly 
of  navigation  and  trade,  for  the  punishment  of 
offenses  and  misdemeanors,  in  the  reign  of 
George  III.,  was  a  prominent  cause  of  the 
American  Revolution.  In  1768,  John  Adams, 
the  Coke  of  the  Revolution,  prepared  for  the 
•24 


citizens  of  Boston  instructions  to  their  repn- 
sentatives,  Otis,  Cushtng,  Samuel  Adams,  aaj 
Hancock.  The  citizens  said  to  their  represent- 
atives, that,  "next  to  the  revenue  itself,  the  Iat« 
extensions  of  the  jurisdiction  of  the  admiraltj 
are  our  greatest  grievance.  The  Americas 
Courts  of  Admiralty  seem  to  be  forming  by  de- 
grees into  a  system  that  is  to  overturn  our 
Constitution  and  to  deprive  us  of  our  best  in- 
heritance, the  laws  of  the  land.  It  would  be 
thought  in  England  a  dangerous  innovation  if 
the  trial,  of  anv  matter  on  land  was  given  t« 
the  admiralty."  They  refer  to  the  Statutes 
passed  in  the  reign  of  George  III.,  and  declare 
that  they  violate  Magna  Chart* ;  and  they  con- 
clude by  an  earnest  recommendation  to  their 
representatives,  "by  every  legal  measure  to  en- 
deavor that  the  power  of  these  courts  may  b« 
confined  to  their  proper  element,  according  to 
the  ancient  English  Statutes ;  and  that  they  pe- 
tition and  remonstrate  against  the  late  exten- 
sions of  their  jurisdictions,  and  they  doubt  not 
that  the  other  Colonies  and  Provinces,  who  suf- 
fer with  them,  will  cheerfully  harmonize  with 
them  in  any  justifiable  measures  of  redress." 
Other  testimony  of  the  same  kind  might  be  ad- 
duced, to  show  what  the  opinions  of  the  colon- 
ists were,  as  to  the  legitimate  extent  of  the  ad- 
miralty jurisdiction  in  the  Colonies.  The  jour- 
nals of  the  First  Congress  (1774)  render  this 
unnecessary.  They  are  replete  with  proof  of 
the  pervading  sentiment  in  the  British  Colonies. 

•That  Congress  declare  that  "the  re-  ['SSI 
spective  Colonies  are  entitled  to  the  commoa 
law  of  England,  and  to  the  benefit  of  such  Eng- 
lish Statutes  as  existed  at  the  time  of  the  col- 
onization, which  have  been  found  suitable  to 
their  situation."  In  their  address  setting  forth 
the  cause  and  necessity  for  their  taking  np  of 
arms,  they  allege  that  statutes  have  been  passed 
for  extending  the  jurisdiction  of  Courts  of  Ad- 
miralty beyond  their  ancient  limits.  In  the 
several  addresses  to  the  inhabitants  of  Great 
Britain,  to  the  people  of  the  Colonies,  to  the 
people  of  Ireland,  and  to  the  King,  the  enlar;ged 
authority  of  those  courts,  their  interference 
with  the  common  law  right  of  trial  by  jury,  and 
their  offensive  use  of  the  laws  and  course  of 
proceeding  adopted  from  Roman  tyrants,  are 
distinctly  reprehended. 

1  Jour.  Cong.  16,  28,  32,  47,  101. 

There  can  be  no  room  for  doubt  that  the 
statesmen  and  jurists  who  composed  the  Con- 
gress of  1774  regarded  the  limits  of  the  Courts 
of  Admiralty  as  settled  by  the  Statutes  of 
Richard  II.,  Henry  IV.,  Henry  VIII.,  and  the 
early  Acts  of  Navigation  and  Trade,  and  that 
the  enlargement  of  this  jurisdiction  was  such  t 
wron^  as  to  justify  a  resort  to  arms.  Tlicir  de^ 
larations  bear  no  other  interpretation ;  and  the 
admiralty  aystem  of  the  States  before  the  Con- 
stitution was  administered  upon  this  opinion. 

Bee's  Adm.  419,  433;  1  Dall.  33. 

Before  examining  the  constitutional  history 
and  Constitution  of  the  United  States,  it  will 
not  be  irrelevant  to  ascertain  the  origin  of  the 
Courts  of  Admiralty  in  France,  and  their  juris- 
diction at  the  period  of  the  adoption  of  the 
Constitution.  Tlje  Admiral  was,  in  France,  ss 
in  England,  a  great  feudatory,  with  the  seign- 
ioral  privilege  of  administering  justice  bj 
judges  of  his  appointment.  There  were  there, 
as  in  England,  contests  with  other  officers  is 
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regard  to  Jurisdiction,  and  the  royal  authority 
was  interposed  to  settle  them.  In  1627  the 
office,  with  its  dignity  and  privileges,  ■was  abol- 
ished; in  1668  it  was  revived  by  Louis  XIV., 
.  and  conferred  upon  a  member  of  the  royal  fam- 
i^;  in  1791  it  was  suppressed,  and  its  judicial 
establishment  disappeared  from  history,  other 
courts  and  authorities  being  established  to  per- 
form their  functions.  The  Ordinances  of  Louis 
XrV.  enlarged  and  defined  the  jurisdiction  of 
the  courts  of  the  Admiral,  to  promote  the  con- 
venience of  commerce,  to  determine  the  unset- 
tled jurisprudence  concerning  maritime  con- 
tracts, to  define  the  duties  of  seamen,  the  pow- 
ers of  the  officers,  and  to  provide  an  adequate 
police  for  the  ports,  harbors,  and  the  coasts  of 
th«  sea. 

Their  jurisdiction  extended  to  a  number  of 
cases  of  contract  specified  in  the  Ordinance,  and 
conferred  the  ancient  jurisdiction  over  piracies 
and  thefts  at  sea,  the  desertion  of  crews,  and 
S3 2*]  'generally  of  all  crimes,  offenses  and 
trespasses,  committed  on  the  sea,  in  ports,  road- 
steads and  havens,  and  the  shores  within  the 
ebb  and  flow  of  the  tide. 

The  police  and  navigation  of  the  rivers  of 
France  were  not  placed  under  the  admiralty, 
but  were  regulated  by  other  ofiicers  under 
other  Ordinances.  Without  supposing  that  the 
Ordinances  of  Louis  XIV.  have  any  authority 
on  this  subject,  it  is  yet  certain  tliat  a  cause  of 
collision  arising  upon  one  of  the  rivers,  of 
France  above  the  ebb  and  flow  of  the  tide  was 
not  cognizable  before  the  admiralty  of  France, 
ill  1789,  or  for  centuries  previously. 

The  judicial  power  of  the  United  States  was 
organized  to  comprehend  all  cases  that  might 
properly  arise  under  the  Constitution,  laws 
and  treaties  of  the  United  States,  and,  in 
addition,  cases  of  which,  from  the  character 
of  the  parties,  the  decision  might  involve  the 
peace  and  harmony  of  the  Union.  This  prin- 
ciple was  accepted  without  dissent  among  the 
framers  of  the  C!onstitution.  The  clause  "all 
cases  of  admiralty  and  maritime  jurisdiction" 
appears  in  the  draught  of  the  Constitution  im- 
puted to  Charles  Pinckney,  and  submitted  at  a 
very  early  stage  of  the  session  of  the  Conven- 
tion. It  was  reported  by  the  committee  of 
detail  in  their  first  report,  and  it  was  adopted 
without  debate.  In  one  ojf  the  sittings,  in  an 
incidental  discussion,  Mr.  Wilson,  of  Pennsyl- 
vania, remarked:  "That  the  admiralty  juris- 
diction ought  to  be  given  wholly  to  the  national 
government,  as  it  related  to  cases  not  within 
the  jurisdiction  of  a  particular  State,  and  to  a 
scene  in  which  controversy  with  foreigners 
would  be  most  likely  to  happen."  2  Mad. 
Papers,  799.  No  other  observation  in  the  Con- 
vention illustrates  this  clause. 

The  judiciary  clause  is  expounded  in  the 
numbers  of  the  Federalist,  by  Alexander  Ham- 
ilton. 

He  says,  the  judicial  power  extends —  1st,  to 
mil  those  cases  which  arise  out  of  the  laws  of  the 
United  States,  passed  in  pursuance  of  their  just 
and  constitutional  powers  of  legislation;  2d,  to 
all  those  which  concern  the  execution  of  the 
provisions  expressly  contained  in  the  Articles 
of  Union;  3d,  to  all  those  in  which  the  United 
States  are  a  party;  4th,  to  all  those  which  in- 
volve the  peace  of  the  Confederacy,  whether 
they  relate  to  the  intercourse  between  the  Unit- 
1»  li.  ed. 


e<I  States  and  foreign  nations,  or  to  that  between 
the  States  themselves;  6th,  to  all  those  which 
originate  on  the  high  seas;  and  are  of  admiral- 
ty or  maritime  jurisdiction;  and  lastly,  to  all 
in  which  the  state  tribunals  cannot  be  supposed 
to  be  unbiased  and  impartial. 

In  regard  to  the  6th  class,  he  says:  "The 
most  bigoted  idolizers  of  state  authority  have 
not  thus  far  shown  a  disposition  to  deny  the  na- 
tional judiciary  the  cognizance  of  maritime 
'causes.  These  so  generally  depend  on  [*SSS 
the  laws  of  nations,  and  so  commonly  affect  the 
rights  of  foreigners,  that  they  fall  within  the 
considerations  relative  to  the  public  peace.  The 
most  important  of  them  are,  by  the  present 
Confederation,  submitted  to  .  leral  jurisdic- 
tion." 

Similar  remarks  are  to  be  found  in  the  de- 
bates in  various  of  the  Conventions  of  the  States 
which  adopted  the  Constitution,  as  incidentally 
occurring.  In  none  of  the  Conventions  was  the 
judiciary  clause  of  the  Constitution  consider- 
ately examined,  except  in  Virginia;  and  in  the 
Convention  of  Virginia  no  objection  was  made 
to  this  clause.  Gov.  Randolph  said  there,  that 
"cases  of  admiralty  and  maritime  jurisdiction 
cannot  with  propriety  be  vested  in  particular 
state  courts.  As  our  national  tranquility,  repu- 
tation, and  intercourse  with  foreign  nations, 
may  be  affected  by  admiralty  decisions,  as  they 
ought  therefore  to  be  uniform,  and  as  there  can 
be  no  uniformity  if  there  be  thirteen  distinct  in- 
dependent jurisdictions,  the  jurisdiction  ought 
to  be  in  the  Federal  Judiciary."  Mr.  Madison, 
in  a  luminous  exposition  of  the  article,  ex- 
pressed a  similar  opinion.  He  said:  "The 
same  reasons  supported  the  grant  of  admiralty 
jurisdiction  as  existed  in  the  grant  of  cogniz- 
ance of  causes  affecting  ambassadors  and  for- 
eign ministers."  "As  our  intercourse  with  for- 
eign nations  will  be  affected  by  decisions  of  this 
kind,  they  ought  to  be  uniform."  In  the  same 
speech,  this  statesman  aflirmed,  that  all  contro- 
versies directly  between  citizen  and  citizen  will 
still  remain  with  the  local  courts.  And  after 
the  Constitution  was  adopted,  we  find  Chief 
Justice  Jay,  in  analyzing  the  judicjal  power  of 
the  United  States,  and  assigning  reasons  for  the 
grant,  says  of  this  portion  of  it,  "because,  as  the 
seas  are  the  joint  property  of  nations,  whose 
rights  and  privileges  relative  thereto  are  regu- 
lated by  the  law  of  nations  and  treaties,  such 
cases  necessarily  belong  to  a  national  jurisdic- 
tion." The  instance  jurisdiction  of  the  court, 
now  the  object  of  such  ambition  and  interest, 
and  involving  questions  so  threatening,  was 
hardly  referred  to  by  the  friends  of  the  Con- 
stitution, and  not  an  alarm  was  expressed  by 
any  of  its  vigilant  and  jealous  opponents.  The 
prize  jurisdiction  of  the  court — that  which  con- 
cerned the  foreign  relations  of  the  Union  in  war 
or  in  peace,  and  which  is  so  intimately  related 
to  the  honor  and  dignity  of  the  country — was 
in  the  minds  of  all  those  statesmen  who  re- 
ferred to  the  subject. 

It  did  not  enter  the  imagination  of  any 
opponent  of  the  Constitution  to  conceive  that 
a  jurisdiction  which  for  centuries  had  been 
sternly  repelled  from  the  body  of  any  county 
could,  by  any  authority,  artifice,  or  device,  as- 
sume a  jurisdiction  through  the  whole  extent 
of  every  lake  and  water-course  within  the 
'limits  of  the  United  States.    The  colli-  [*SS4 
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•km  described  in  the  libel  of  the  appellants  oc- 
curred at  a  place  which  in  1789  fomipd  a  part 
of  the  State  of  Georgia.  Had  a  similar  cause 
then  arisen,  I  can  affirm  with  perfect  safety 
that  not  an  individual  member  of  any  Conven- 
tion, whether  State  or  federal,  who  was  con- 
cerned in  the  making  or  the  ratifying  of  the 
Constitution,  would  have  admitted  the  existence 
of  an  admiralty  jurisdiction  over  the  case.  Such 
being  the  facts,  I  affirm  that  no  change  in  the 
opinion  of  men,  nor  in  the  condition  of  the 
country,  nor  any  apparent  expediency,  can  ren- 
der that  constitutional  which  those  who  made 
the  Constitution  did  not  design  to  be  so. 

"If  any  of  the  provisions  of  the  Constitution 
are  deemed  unjust,"  said  the  Chief  Justice,  in 
Scott  v.  Sandford,  10  How.  393,  "there  is  a 
mode  prescribed  in  the  instrument  itself  by 
which  it  may  be  amended;  but,  while  it  re- 
mains unaltered,  it  must  be  construed  as  it 
was  understood  at  the  time  of  its  adoption.  It 
is  not  only  the  same  in  words,  but  the  same  in 
meaning,  and  delegates  the  same  powers  to  the 
government,  and  secures  the  same  rights  and 
privileges  to  the  citizen ;  and  as  long  as  it  con- 
tinues to  exist  in  its  present  form,  it  speaks 
not  only  in  the  same  words,  but  with  the  same 
meaning  with  which  it  spake  when  it  came 
from  the  hands  of  its  framers,  and  was  voted 
on  and  adopted  by  the  people  of  the  United 
States." 

That  the  framers  of  the  Constitution  de- 
signed to  secure  to  the  Federal  Government  a 
plenary  control  over  all  maritime  questions 
arising  in  their  intercourse  with  foreign  na- 
tions, whether  of  peace  or  war,  which  assumed 
a  judicial  form  through  courts  of  its  own  ap- 
pointment, is  more  than  probable  from  the  in- 
strument and  the  contemporary  expositions  I 
have  quoted.  This  was  the  primary  and  de- 
signed object  of  the  authors  of  the  Constitution 
in  granting  this  jurisdiction.  It  is  likewise 
probable  that  the  jurisdiction  which  had  been 
exercised  from  the  infancy  of  the  Colonies  to 
the  reign  of  George  III.,  by  courts  of  admi- 
ralty, under  laws  of  navigation,  trade,  and  rev- 
enue, was  considered  as  forming  a  legitimate 
branch  of  the  admiralty  jurisdiction.  Such 
was  the  opinion  of  the  First  Congress  under 
the  Constitution,  and  it  has  been  confirmed  in 
this  court.  3  Dall.  397;  2  Cranch,  405;  4 
Cranch,  443;  2  How.  210.  If  the  instance  ju- 
risdiction of  the  court  was  at  all  remembered, 
the  reminiscence  was  not  of  a  nature  to  create 
alarm.  The  cases  for  its  employment  were 
few  and  defined.  Those  did  not  depend  upon 
any  purely  municipal  code,  nor  affect  any 
question  of  public  or  political  interest.  They 
related  for  the  most  part  to  transactions  at  a 
distance,  which  did  not  involve  the  interests 
nor  attract  the  observation  of  any  considerable 
class  of  persons.  No  one  could  imagine  that 
SS5*]  this  jurisdiction,  *by  the  interpretation 
of  those  who  were  to  exercise  it,  could  penetrate 
wherever  a  vessel  of  ten  tons  might  enter  within 
any  of  the  States. 

The  question  arises,  what  are  the  power  and 
jurisdiction  claimed  for  the  courts  of  the  Unit- 
ed States  by  this  reversal  of  the  judgment  of 
the  District  Court  of  Alabama? 

The  Supreme  Court  requires  that  court  to 
take  cognizance  of  cases  of  admiralty  and 
maritimu  Jurisdiction  that  arise  on  lalces  and 
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on  rivers,  as  if  they  were  high  seas.  Dnnlap, 
defining  the  constitutional  jurisdiction  in  183$, 
said,  that  "it  comprehends  all  maritime  cos. 
tracts  torts  and  injuries.  The  latter  branch 
is  necessarily  bounded  by  locality;  the  former 
extends  over  all  contracts,  whensoever  Vktj 
may  be  made  and  executed,  or  whatever  may 
be  the  form  of  the  stipulation'which  relates  to 
navigation,  business,  or  commerce  of  the  sea." 
Dunlap's  Pr.  43. 

This  was  the  broad  pretension  for  the  ad- 
miralty set  up  by  Mr.  Justice  Story,  in  De 
Lovio  T.  Boit,  in  1816,  (2  Gall.  3B8),  under 
which  the  legal  profession  and  this  court  stag- 
gered for  thirty  years  before  being  able  to  main- 
tain it.  The  definition  to  be  deduced  from  the 
present  decision  deprives  that  of  any  sigsill- 
cance.  That  affords  no  description  of  the  sub- 
ject. 

The  definition  under  this  decree,  if  earriei 
to  its  logical  extent,  will  run  thus :  "That  the 
admiralty  and  maritime  jurisdiction  of  the 
courts  of  the  United  States  extends  to  all  eaia 
of  contracts  torts,  and  injuries,  which  arise  in 
or  concern  the  navigation,  commerce  or  buaineai 
of  citizens  of  the  United  States,  or  person 
commorant  therein,  on  any  of  the  navigable 
waters  of  the  world." 

I  proceed  now  to  examine  the  jurispmdeDte 
of  the  courts  of  the  United  States,  to  aseertaia 
the  various  stages  in  the  progress  to  the  goal 
which  has  been  to-day  attained.  The  tendencjr 
of  opinion  in  the  first  years  of  the  existence  of 
the  Union  was  to  limit  the  admiralty  jnriadi^ 
tion  according  to  the  constitution  of  the  British 
Court  of  Admiralty.  Justice  Washington  so  de- 
clared in  1R06.  United  SUtes  v.  McGill,  4  DalL 
428 ;  and  his  learned  successor  maintained  the 
same  doctrine.    Bald.  544. 

This  opinion  was  assailed  by  Justice  Story  is 
De  Lovio  V.  Boit,  2  Gall.  398,  in  the  year  18IS. 

The  question  of  jurisdiction  arose  on  a  libel 
founded  on  a  policy  of  insurance,  and  the  js- 
risdiction  of  the  court  was  sustained.  I  beliera 
I  express  a  general,  if  not  universal,  opinion 
of  the  legal  profession  in  saying  that  this  judg- 
ment was  erroneous.  I  understand  Justice 
Curtis  to  intimate  tb-s  existence  of  such  as 
opinion  in  The  Gloucmter  Insurance  Company 
V.  Younger,  2  Curt.  322. 

•The  opinion  of  Justice  Story,  in  the  [*»»« 
cause  of  Delovio  v.  Boit,  is  celebrated  for  it* 
research,  and  remarkable,  in  my  opinion,  for  itj 
boldness  in  asserting  novel  conclunions,  and  the 
facility  with  which  authentic  historical  evi 
dence  that  contradicted  them  is  disposed  of. 
The  examination  of  the  English  authorities  l^ 
suited  in  the  following  conclusions: 

In  the  construction  of  the  Statutes  of  Kieh- 
ard  II.  and  Henry  IV.,  "the  admiralty  has  osi' 
formly  and  without  hesitation,"  he  isyi, 
"maintained  that  they  were  never  intended  to 
abridge  or  restrain  the  rightful  jurisdiction  of 
the  court;  that  they  meant  to  take  away  a; 
pretense  of  entertaining  suits  upon  oontrteli 
arising  wholly  upon  land,  and  referring  solelj 
to  terrene  affairs:  and  upon  torts  or  injnrie 
which,  thou<;h  arising  in  ports,  were  not  (km 
within  the  ebb  and  flow  of  the  tide ;  and  tltt 
the  language  of  these  statutes,  as  well  ss  tkt 
manifest  object  thereof,  as  stated  in  the  pR- 
ambles,  and  in  the  petitions  on  which  thn 
were  founded,  is  fully  satisfied  by  this  nposi- 
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tion.  So  that,  consistently  with  the  statutes, 
the  admiralty  may  still  exercise  jurisdiction: 
1.  Over  torts  and  injuries  upon  the  high  seas, 
and  in  ports  within  the  ebb  and  flow  of  the 
tide,  and  in  great  streams  below  the  first 
bridges;  2.  Over  all  maritime  contracts  arising 
At  home  or  abroad;  3.  Over  matters  of  prize 
and  its  incidents."  In  regard  to  the  conclu- 
sions of  the  courts  of  common  law  he  says: 

That  the  common  law  interpretation  of  these 
statutes  abridges  the  jurisdiction  to  things 
wholly  done  on  the  sea.  2.  That  the  com- 
mon law  interpretation  of  these  statutes  is  in- 
defensible upon  principle,  and  the  decisions 
founded  upon  it  are  inconsistent  and  unsatis- 
factory. 3.  That  the  interpretation  of  the  same 
statutes  docs  not  abridge  any  of  its  ancient 
jurisdiction,  but  leaves  to  it  cognizance  of  all 
maritime  contracts,  torts,  injuries  and  oflTonses 
upon  the  high  seas,  and  in  ports  as  far  as 
the  d>b  and  flow  of  the  tide.  4.  That  this  is 
the  true  limit  of  the  admiralty  jurisdiction, 
on  principle.  In  regard  to  the  case  of  the  col- 
lision between  ships  and  steamboats,  we  hare 
the  authoritative  declaration  of  the  judge  of  the 
admiralty.  I  have  cited  it  to  show  tha:t  this 
statement  of  the  English  law  is  not  accurate. 
And  Sir  John  NichoU,  in  the  same  court,  in  3 
Hagx.  257,  283,  differs  materially  from  other 
portions  of  the  same  statement.  It  may  be 
true  that  the  English  Court  of  Admiralty,  with 
the  approbation  of  the  King,  took  cognizance 
of  causes  arising  within  the  limits  of  Kngland, 
in  despite  of  the  prohibition  by  Parliament. 
But  the  great  charter,  and  other  statutes  of 
importance  to  the  liberties  of  the  realm,  were 
also  violated  by  the  same  authority.  It  is  also 
true  that  the  twelve  judges  of  England,  and 
887*]  the  Attorney-General,  'in  the  presence 
of  the  King  and  the  Privy  Council,  after  solemn 
debate,  in  1632,  signed  an  agreement  to  concede 
to  the  admiralty  a  larger  jurisdiction.  But 
such  an  act  was  illegal,  and  by  the  judges  ex- 
trajudicial. Ten  of  those  judges,  four  years 
later,  presided  in  the  case  against  Hampden, 
for  ship  money;  the  Attomey-Gtoneral  was  the 
inventor  of  the  writ  for  its  levy;  the  Privy 
Council  was  that  which  Strafford  and  Laud 
had  organized  to  rule  England  without  a  Par- 
liament, and  which  was  made  hateful  by  its 
arbitrary  and  violent  proceedings.  And  the 
contract  itself  was  denounced  as  unconstitu- 
tional by  Lord  Coke,  who,  but  a  few  years  be- 
fore, had  prepared  the  Petition  of  Right  in 
which  the  legal  Constitution  of  England  was 
«>mbodied.  For  all  contracts,  pleas  and  quar- 
rels, made  and  done  upon  a  river,  haven,  or 
creek,  within  the  realm  of  England,  he  said, 
"the  Admiral,  without  question,  hath  not  ju- 
risdiction, for  then  he  should  hold  plea  of 
things  done  within  the  body  of  the  county, 
which  are  triable  by  verdict  of  twelve  men,  and 
merely  determinable  by  the  common  law,  and  not 
within  the  admiralty,  and  by  the  civil  law;  for 
that  were  to  change  and  alter  the  law  in  such 
cases."  4  Co.  Inst.  135,  And  finally,  in  1640, 
to  close  the  door  upon  all  such  attempts  of  the 
King  and  his  Privy  Council,  the  5th  section  of 
the  Act  "For  the  regulating  of  the  Privy  Coiin- 
eil,  and  for  taking  away  the  court  commonly 
called  the  Star  Chamber,"  which  I  have  already- 
quoted,  was  adopted. 

The  great  and  controlling  question  of  eon- 
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test  in  this  long  period  of  contest  was  as  to  the 
supremacy  of  the  Parliament,  and  a  very  im- 
portant form  of  that  question  related  to  its  or- 
ganization of  the  courts  and  its  regulation  of 
their  jurisdiction.  When  the  supremacy  of 
Parliament  had  been  established  by  the  Kevo- 
lution,  its  enactments  which  had  defined  the 
constitutional  limits  of  the  courts  of  judicature 
were  no  longer  opposed  or  contradicted.  The 
error  of  the  opinion  in  Delovio  v.  Boit,  on  this 
subject,  in  my  judgment,  consists  in  its  adop- 
tion of  the  harflh  and  acrimonious  censures  of 
discarded  and  discomfited  civilians  on  the  con- 
duct of  the  great  patriots  of  England,  whosi> 
courage,  sagacity  and  patriotism  secured  the 
rights  of  her  people,  as  any  evidence  of  histor- 
ical facts. 

But  the  royal  Ordinances  of  Louis  XIV.  un- 
questionably afford  that  support  to  the  decision 
and  opinion  in  that  case  which  cannot  be  found 
in  the  English  law.  The  policy  of  insurance 
is  enumerated  among  the  contracts  submitted 
to  the  French  Courts  of  .Admiralty,  and  the 
formulary  in  which  the  jurisdiction  as  to  torts 
and  offeiiso.s  is  expressed  in  the  opinion  is  a 
free  translation  from  the  French  Ordinances.  I 
refer  to  the  opinion  in  the  case  of  Delovio  v. 
Boit,  as  the  first  and  most  complete  *ex-  [*388 
position  of  the  system  which  its  author  after- 
wards introduced  as  the  doctrine  of  the  court, 
in  The  Thomas  Jefferson,  in  1825.  10  Wheat. 
428;  Orleans  v.  Phcebus,  in  1837,  11  Pet.  176, 
and  Coombs'  case,  in  1838 ;  and  which  was  more 
fully  sanctioned  in  the  opinions  of  the  court  in 
subsequent  canes;  and  because  he  defends  in 
that  opinion  the  jurisdiction  of  the  admiralty 
upon  grounds  which  are  not  to  be  reconciled 
with  the  opinion  of  the  court  in  the  present 
cause. 

In  The  Steamboat  Orleans  v.  Phobua,  11  Pet. 
173,  decided  in  1836,  the  court  say:  "The 
true  test  of  jurisdiction  is,  whether  the  vessel 
be  engaged  substantially  in  maritime  naviga- 
tion, or  in  interior  narigation  and  trade,  not  on 
tide-%vaters.  In  the  latter  case  there  is  no  juris- 
diction." In  The  United  SUtes  v.  Coombs,  12 
Pet.  73.  the  direct  question  arose  as  to  the 
limits  of  this  jurisdiction.  The  court  answers, 
as  in  former  cases,  "That  in  cases  purely  de- 
pendent  upon  the  locality  of  the  act  done,  it  is 
limited  to  the  sea  and  to  tide  waters  as  far  as 
the  tide  flows;  and  that  it  does  not  reach  be- 
yond high  water  mark.  It  is  the  doctrine  re- 
peatedly asserted  by  this  court,  and  we  see  no 
reason  to  depart  from  it."  In  Waring  v.  Clarke, 
6  How.  441,  the  same  question  was  again 
considered  by  the  court.  The  claimants  of 
the  largest  extent  of  jurisdiction  for  the  court 
expressed  their  opinion  through  Mr.  Justice 
Wayne.    He  cited  the  former  decisions  with  ap- 

f>robation,  and  said  that  the  question  was  no 
onger  open  in  the  court;  "that  it  was  res 
judicata  in  this  court."  Again,  in  1848,  Mr. 
Justice  Xelson,  expressing  the  views  of  the 
four  judges  who  concurred  with  Justice  Wayne 
in  the  former  case  ( New  Jersey  Steam  Naviga- 
tion Co.  V.  Merchants'  Bank,  6  How.  344), 
disclaimed  jurisdiction  over  "contracts  growing 
out  of  the  purely  internal  commerce  of  the 
State,  as  well  as  commerce  beyond  tide 
waters,"  stating  that  "thi-y  arc  generally  do- 
mestic in  their  origin  and  operation,  and  could 
liarclly  have  been  intended  to  be  drawn  within 
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the  cognlxanee  of  the  federal  courts."  I  think 
it  is  manifest,  that  had  the  case  before  the 
court  been  produced  before  it  ten  years  ago,  it 
would  have  been  unanimously  dismissed  for 
the  want  of  jurisdiction.  From  the  decision 
in  The  Thomas  Jeffergon,  in  1825,  10  Wheat. 
428,  to  that  of  The  New  Jersey  Navigation  Co. 
V.  The  Merchants'  Bank,  in  1848,  6  How.  344, 
two  generations  of  judges  have  agreed  to  doc- 
trines wholly  irreconcilable  with  the  judgment 
now  given. 

In  1 861  the  case  of  The  Genesee  Chief  v. 
Fitzhugh,  12  How.  443,  came  before  the  court. 
It  was  a  cause  of  collision  between  steamboats 
navigating  Lake  Ontario,  and  engaged  in  the 
commerce  of  different  States.  The  District 
Court  exercised  jurisdiction  under  the  Act 
of  Februaij,  1845  (5  SUt.  at  L.  720), 
SS9*]  *whidi  provided  for  such  cases  on  the 
lakes,  and  navigable  waters  connected  with 
them,  in  the  same  manner  as  if  the  same  ves- 
sels had  been  employed  in  navigating  the  high 
seas  or  on  tide-waters  within  the  admiralty  ju- 
risdiction, with  a  proviso  that  all  the  issues 
of  fact  might  be  tried  by  a  jury. 

The  court  decided  that  the  Act  was  not  a 
r^^ulation  of  commerce  between  the  States,  and 
that  the  jurisdiction  conferred  on  the  District 
Court  could  not  be  sustained  as  a  regulation  of 
commerce  among  the  States,  and  that  the  ju- 
dicial power  of  the  United  States  could  not  be 
extended  by  such  legislation.  The  court,  after 
this  sound  constitutional  argument,  proceed  to 
say:  "If  the  meaning  of  these  terms  in  the 
Constitution  was  now  for  the  first  time  brought 
before  this  court,  there  could,  vre  think,  be  no 
hesitation  in  saying  that  the  lakes  and  their 
connecting  waters  were  embraced  in  them, 
lliese  lakes  are,  in  truth,  inland  seas.  Differ- 
ent States  border  on  them  on  one  side,  and  a 
foreign  nation  on  the  other ;  a  great  and  grow- 
ing commerce  between  different  States  and  a 
foreign  nation,  which  is  subject  to  all  the  inci- 
dents and  hazards  that  attend  commerce  on  the 
ocean.  Hostile  fleets  have  encountered  in  them, 
and  prizes  have  been  made;  and  every  reason 
which  exists  for  the  grant  of  admiralty  ju- 
risdiction to  the  General  Government  on  the 
Atlantic  seas,  applies  with  equal  force  to  the 
lakes.  There  is  an  equal  necessity  for  the  in- 
stance power,  and  for  the  prize  power  of  the 
admiralty  court  to  administer  admiralty  law; 
and  if  the  one  cannot  be  established,  neither 
can  be  the  other." 

All  the  considerations  mentioned  in  this  ar- 
gument applied  to  the  Mississippi  River  in 
1789,  and  some  of  them  do  at  this  time. 

I  have  stated  the  entire  argrument  of  the 
court  upon  the  precise  question,  whether  the 
court  had  jurisdiction  of  the  cause  for  damage 
in  that  locality.  The  court  say,  "the  only  ob- 
jeotion  made  to  the  jurisdiction  is,  that  there  is 
no  tide  in  the  lakes,  or  the  waters  connecting 
them;  and  it  is  said  that  the  admiralty  and 
maritime  jurisdiction,  as  known  and  under- 
stood in  England  and  this  country  at  the  time 
the  Constitution  was  adopted,  was  confined  to 
the  ebb  and  the  flow  of  the  tide."  The  Chief 
Justice  combats  this  objection  to  the  jurisdic- 
tion of  the  court  in  that  cause,  and  pronounces 
for  the  oourt  that  "tide"  does  not  form  the 
criterion  of  jurisdiction.  In  my  opinion,  the 
argument  of  the  court  in  favor  of  jurisdiction  is 
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imposing;  and  also  that  the  objection  taken  hj 
the  appellants,  as  reported  in  the  opinion,  doei 
not  embody  the  strength  of  the  objection  to  th« 
jurisdiction.  To  ascertain  the  scope  of  thi 
opinion,  it  Is  necessary  to  examine  the  am- 
ment  of  the  court,  and  the  worth  of  the  objecMt 
taken  to  the  jurisdiction  and  combated. 

*The  lakes  are  certainly  not  seas  ac-  [*S4t 
cording  to  the  signification  of  that  word  in  tlN 
law  of  nations  or  the  Admiral's  commissioa. 
They  are  not  common  highways  for  all  natioai, 
open  to  the  ships  of  all  and  exempted  from  the 
municipal  regulation  and  control  of  any.  The 
sovereignty  over  them  belongs  to  the  ripariai 
proprietors,  in  the  same  manner  as  over  the 
Rhine  or  Rio  Grande  rivers;  and  the  Ajneriesn 
States  and  British  Queen  have  respeetiidf 
courts  to  administer  their  laws  within 
the  limits  of  their  several  titles,  to  the 
middle  of  the  lakes,  against  those  who 
may  offend  against  them.  The  jurisdic- 
tion of  the  Court  of  Admiralty  cannot 
be  supported  upon  the  lakes  as  seas.  But 
the  lakes  form  an  external  maritime  boundary 
of  the  United  States,  and  are  a  commercisi 
highway,  which  by  treaty  is  common  to  th* 
inhabitants  of  the  two  maritime  and  ocnnmer- 
cial  countries  whose  possessions  border  then. 
The  commerce  of  these  countries  is  great  and 
growing,  and  exposed  to  depredation;  and  in 
the  absence  of  a  navy,  and  without  defined 
boundaries,  the  police  of  the  States  on  this 
exposed  frontier  may  be  inefficient  for  the  pro- 
tection of  the  interests  of  the  Union.  I  shall 
not  inquire  whether  these  considerations,  or 
those  among  them  which  are  applicable  to  the 
River  Mississippi,  authorized  the  decisions  in 
The  Genesee  Chief  v.  Fitzhugh,  12  How.;  and 
Fretz  V.  Bull,  12  How.  460;  Walsh  v.  Rogm, 
13  How.  283.  I  hare  yielded  to  the  principle 
of  stare  decisis,  and  have  applied  the  decisions 
as  I  found  them  when  I  came  into  this  court 

But  not  one  of  these  considerations  has  any 
application  to  the  case  before  this  court.  Tte 
Alabama.  River  is  not  an  inland  sea.  Its  navi- 
gation was  not  open  to  a  single  foreign  venel 
when  this  collision  took  place.  No  port  bad 
been  established  on  it  by  the  authority  of  Con- 
gress. The  commerce  that  passes  over  it  con- 
sists mainly  of  the  products  of  the  State,  and 
the  objects  received  in  exchange,  at  the  only 
seaport  of  the  State.  For  its  whole  length  itis 
subject  to  the  same  State  'government,  and  its 
police  does  not  involve  a  necessity  for  a  navy. 

The  objection  noticed  in  the  opinion  of  the 
court  in  The  Genesee  Chief,  as  opposed  in  the 
argument  against  the  jurisdiction  of  the  conrt, 
I  have  said  does  not  meet  the  force  of  the  ad- 
versary opinion.  In  France,  the  domain  of  the 
Admiral  was  limiteu  to  the  sea,  its  coasts,  ports, 
havens,  and  shores  'o  the  high  water  mark,  and 
his  seignioral  right  to  dispense  justice  vras  con- 
fined to  his  domain.  The  contest  there  was  as 
to  the  extent  of  rival  eeignories.  But  in  Great 
Britain  the  contest  had  a  more  profound  sig- 
nificance than  is  to  be  found  in  a  controversy 
merely  between  rival  feudatories. 

The  Admiral's  jurisdiction  there  had  no  re- 
lation to  the  saltness  'or  freshness  of  [*S4_* 
the  waters  nor  whether  the  rivers  were  public 
or  private,  navigable  or  floatable.  The  question 
was,  whether  Englishmen  should  be  governed  by 
English  laws,  or  "whether  contracts,  pleas  and 
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quarrels  should  be  drawn  ad  aliud  examen, 
and  be  sentenced  per  alium  legem."  The  Eng- 
lish Commons  abhorred  the  summary  juris- 
diction of  the  courts  of  civil  law,  their  private 
examination  of  witnesses,  their  rejection  of  a 
jury  of  the  vicinage,  the  discretion  they  allowed 
to  the  judge,  and  their  foreign  code.  They 
erected  a  barrier  of  penal  statutes  to  exclude 
them  from  the  body  of  any  county,  either  on 
land  or  water. 

The  people  of  the  several  States  have  retained 
the  popular  element  of  the  judicial  administra- 
tion of  England,  and  the  attachment  of  her 
people  to  the  institutions  of  local  self-govern- 
ment. In  Alabama,  "the  trial  by  jury  is  pre- 
served inviolate,"  that  being  regarded  as  "an 
essential  principle  of  liberty  and  free  govern- 
ment." In  the  court  of  admiralty  the  people 
have  no  place  as  jurors.  A  single  judge,  de- 
riving his  appointment  from  an  independent 
government,  administers  in  that  court  a  code 
which  a  federal  judge  has  described  as  "resting 
upon  the  general  principles  of  maritime  law, 
and  that  it  is  not  competent  to  the  States  by 
any  local  legislation,  to  enlarge,  or  limit,  or 
narrow  it."     2  Story,  450. 

If  the  principle  of  this  decree  is  carried  to  its 
logical  e.xtent  all  cases  arising  in  the  transpor- 
tation of  properly  or  persons  from  the  towns 
and  landing  places  of  the  different  States,  to 
other  towns  and  landing  places,  whether  in  or 
out  of  the  State:  all  cases  of  tort  or  damage 
arising  in  the  navigation  of  the  internal  waters, 
whether  involving  the  security  of  persons  or 
title  to  property,  in  either;  all  cases  of  supply 
to  those  engaged  in  the  navigation,  not  to  enu- 
merate others,  will  be  cognizable  in  the  District 
Courts  of  the  United  States.  If  the  dogma  of 
judges  in  regard  to  the  system  of  laws  to  be 
administered  prevails,  then  this  whole  class  of 
cases  may  be  drawn  ad  aliud  examen,  and 
placed  under  the  dominion  of  a  foreign  code 
whether  they  arise  among  citizens  or  others. 
The  States  are  deprived  of  the  power  to  mold 
their  own  laws  in  respect  of  persons  and  things 
within  their  limits,  and  which  are  appropriate- 
ly subject  to  their  sovereignty.  The  right  of 
the  people  to  self-government  is  thus  abridged — 
abridged  to  the  precise  extent,  that  a  judge  ap- 
pointed by  another  government  may  impose  a 
law,  not  sanctioned  by  the  representatives  or 
agents  of  the  people,  upon  the  citizens  of  the 
State.  Thus  the  contest  here  assumes  the  same 
significance  as  in  Great  Britain,  and,  in  its  last 
analysis,  involves  the  question  of  the  right  of 
the  |)cople  to  determine  their  own  laws  and 
legal  institutions.  And  surely  this  objection 
S42*]  *to  the  decree  is  independent  of  any  con- 
sideration whether  the  river  is  subject  to  tides, 
or  is  navigable  from  the  sea. 

This  decree  derives  no  strength  from  the 
legislation  of  Congress,  but  a  strong  argument 
is  to  be  deduced  from  the  Act  of  1845  in  opposi- 
tion to  it.  The  learned  author  of  the  opinion 
in  Delovio  v.  Boit,  and  in  the  case  of  The 
Thomas  JefTerson  (Justice  Story),  has  the  rep- 
utation of  being  the  author  of  the  Act.  He  pro- 
posed to  bring  under  the  judicial  administra- 
tion of  the  United  States,  cases  that  did  not  be- 
long to  the  jurisdiction  of  the  admiralty  under 
the  authoritative  ex])osition  of  the  Constitution 
by  this  court.  The  first  suggestion  of  the 
feasibility  of  such  a  law  is  to  be  found  in  the 
a  Ij.  e4. 


opinion  given  in  the  ease  of  The  Thomas  Jef- 
ferson, in  1825,  and  is  enough  to  relieve  this 
court  from  the  imputation  of  having  decided 
that  case  without  a  proper  appreciation  of  the 
magnitude  of  the  question. 

The  Act  of  1845  involves  the  admission,  that 
cases  arising  on  waters  within  the  limits  of  the 
United  States  other  than  tide-waters  were 
cases  at  common  law,  and  that  a  jury,  under 
the  7th  Amendment  of  the  Constitution,  must  be 
preser%'ed.  It  was  framed  on  the  hypothesis 
that  Congress  might  increase  the  judicial  power 
of  the  United  States,  so  as  to  comprise  all 
cases  arising  on,  or  which  related  to,  any  sub- 
ject to  which  its  legislation  extended.  It  is 
apparent  that  this  court  in  1847,  and  after- 
wards in  1848,  when  the  suits  of  Waring  r. 
Clarke,  and  The  New  Jersey  Navigation  Co.  v. 
The  Merchants'  Bank,  were  so  elaborately  dis- 
cussed, were  wholly  unconscious  of  the  fact 
that  this  Act  contained  a  recognition  of  any 
jurisdiction  in  admiralty,  additional  to  what 
had  been  previously  exercised. 

The  only  inference  that  can  be  drawn  prop- 
erly from  the  Act  of  1845,  in  my  opinion,  is, 
that  Congress  recognized  the  limit  that  the  de- 
cisions in  the  earlier  cases  in  this  court  had 
established  for  the  admiralty  and  maritime  ju- 
risdiction, and  its  own  incapacity  to  confer  a 
more  enlarged  jurisdiction  of  that  kind. 

I  have  performed  my  duty,  in  my  opinion, 
in  expressing  at  large  my  convictions  on  the 
subject  of  the  powers  of  the  courts  of  the 
United  States  under  the  clause  of  the  Consti- 
tution I  have  considered. 

There  have  been  cases,  since  I  came  into  this 
court,  involving  the  jurisdiction  of  the  court  on 
the  seas  and  their  tide-waters,  the  lakes,  and 
the  Mississippi  River.  I  have  applied  the  law 
as  settled  in  previous  decisions,  in  deference^  to 
the  principle  of  stare  decisis,  without  opposing 
any  objection — though  in  a  portion  of  those 
decisions  the  reasons  of  the  court  did  not  sat- 
isfy my  own  judgment.  I  consider  that  tha 
present  case  carries  the  jurisdiction  to  an  in- 
calculable extent  beyond  any  other,  and  all 
others,  that  have  heretofore  been  pronounced, 
•and  that  it  must  create  a  revolution  in  [•S4« 
the  admiralty  administration  of  the  courts  of 
the  United  States ;  that  the  change  will  produce 
heart  burning  and  discontent,  and  involve  col- 
lisions with  State  Legislatures  and  State  ju- 
risdictions. And,  finally,  it  is  a  violation  of 
the  rights  reserved  in  the  Constitution  of  the 
United  SUtea  to  the  States  and  the  people. 


PATRICK  C.  SHANNON,  Appt., 
r. 
RAFALL  GARCIA   CAVAZOS,   Maria   Josefa 
Cavazos,  his  Wife,  and  Estafaha  Gozearco- 
chea  De  Cortina. 

One  of  several  defendants  cannot  appeal,  with- 
out severance. 

Where  there  Is  a  joint  decree  sKslnst  several  eo- 
itrrcnilsnts.  one  of  tlu'Di  alone  cannot  appeal  there- 
from, without  «unini<>n.<i  and  severunce  from  the 
rest   of   Ills  co-defcndnnts. 


Argued  Feb.  12,  18SS. 
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Decided  Apr.  19,  1868. 
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SUPBEUE    COUBT    Or   THE    UNITED    STATES. 


DacTnic, 


A 


PPEAL    from    the    District    Court    of    the 

United  States  for  the  District  of  Texas. 
Mr.  Benjamin,  for  apjiollunts. 
Messrs.  Robinson  and  Hale,  for  appellees. 


Mr.  Chief  Justice  Taney  made  the  following 
order : 

This  cause  came  on  to  be  heard  on  the  tran- 
script of  the  record  from  the  District  Court  of 
the  United  States  for  the  District  of  Texas,  and 
it  appearing  to  the  court  here  upon  the  motion 
of  Messrs.  Hale  and  Robinson,  of  coun.seI  for 
the  appellees,  that  the  decree  of  the  said 
District  Court  in  this  cause  is  a  joint  decree 
against  several  co-defendants,  and  that  Patrick 
C.  Shannon  has  alone  appealed  therefrom,  with- 
out any  summons  and  severance  from  the  rest 
of  his  co-defendants,  it  is  the  opinion  of  this 
court  that  the  case  is  improperly  brought  here. 
On  consideration  whereof,  it  is  now  here  or- 
dered, adjudged  and  decreed  by  this  court,  that 
this  appeal  be  and  the  same  is  hereby  dismissed, 
with  costs. 


CYRUS  11.  Mccormick,  Appellant, 

WAITE  TALCOTT,  Ralph  Emmerson,  Jesse 
Blinn  and  Sylvester  Taloott,  Survivors  of 
John  U.  Manny. 

(See  S.  C.  20  How.  402-112.) 

Manny's  patent  held  good,  and  no  infringement. 

The  reaping  macblne  constructed  under  Manny's 
patent  Is  a  dlatlnct  ImproTemeDt,  and  no  Infringe- 
ment of  llcConnlck's  claim. 

It  Is  substantially  different,  in  form  and  In  com- 
binatlou,  from  tliat  claimed  by  the  complainant, 
and  Is  consequently  no  infringement  of  his  patent. 

Argued  Feb.  16,  1858.    Decided  Apr.  22,  1858. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Illinois. 

The  bill  in  this  case  filed  in  the  court  below, 
by  the  appellant,  charges  the  appellees  with  the 
infringement  of  certain  patents,  and  prays  for 
an  injunction  and  an  accounting. 

The  court  below  having  entered  a  decree  dis- 
missing the  bill,  the  complainants  took  an  ap- 
peal to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  Reverdy  Johnson  and  £.  N.  Dickerson, 
for  ap{)ellant. 

Messrs.  Edwin  M.  Stanton  and  George  Harfl- 
ing,  for  defendants. 

The  elaborate  arguments  of  counsel  in  this 
case,  being  almost  entirely  devoted  to  the  facts 
and  evidence,  are  not  here  given. 


Mr.  Justice  Grier  delivered  the  opinion  of  the 
oourt: 

The  bill  charges  the  defendants  with  in- 
fringing two  several  patents  granted  to  com- 
plainant, for  improvements  in  the  machine 
known  as  "McCormick's  Reaper."  One  of  these 
patents  hoars  date  the  Slst  of  .Tnnunry,  184.'>; 
the  other  on  the  24th  of  May,  1853,  being 
930 


the  reissue  of  a  previous  one,  dated  23d  of  Oc- 
tober, 1847.  The  defendants  are  charged  with 
infringing  the  fourth  and  fifth  claims  of  the 
patent  of  1845,  and  the  second  claim  of  the  rt 
issued  patent  of  1853. 

I.  The  first  infringement  charged  is  that  of 
the  divider,  or  that  part  of  the  reaping  machine 
which  is  defined  "as  an  arrangement,  *or  [*404 
apparatus,  for  separating  the  grain  to  be  ent 
from  that  which  is  to  be  left  standing." 

The  claim  is. as  follows:  "4th.  I  claim  tha 
combination  of  the  bow  L  and  the  dividing-iroa 
M,  for  separating  the  wheat  in  the  way  de- 
scribed." 

The  description  referred  to  is  as  follows: 

"The  divider  K  is  an  extension  of  the  frame 
on  the  left  side  of  the  platform,  say  three  itti 
before  the  blade,  for  the  purpose  and  so  con- 
structed as  to  effect  a  separation  of  the  wheat 
to  be  cut  from  that  to  be  left  standing,  and  that 
whether  tangled  or  not.  E  is  a  piece  of  scant- 
ling, say  three  feet  long  and  three  inches 
square,  made  fast  to  a  projection  of  the  plat- 
form by  two  screw  bolts.  To  the  point  of  this 
piece,  at  K,  is  made  fast  by  a  screw  or  bolt,  a 
bow  L  of  tough  wood,  the  other  end  of  whidi 
is  made  fast  in  the  hinder  part  of  the  platform 
at  R,  and  it  is  so  bent  as  to  be  about  two  and 
a  half  feet  high  at  the  (left)  reel  post,  and 
about  nine  inches  out  from  it,  with  a  regular 
curve.  The  dividing-iron  M  is  an  iron  rod  oi 
peculiar  shape,  made  fast  to  the  point  of  the 
same  piece  E,  and  by  the  same  screw  bolt  that 
holds  the  bow  L.  From  this  bolt  this  iron  rises 
towards  the  reel  S,  at  an  angle  of  say  30°,  until 
it  reaches  it,  then  it  is  bent  so  to  pass  under 
the  reel  as  far  back  as  the  blade,  and  to  fit 
the  curve  of  it  (the  reel).  From  the  bolt  in  the 
point  aforesaid,  the  other  end  of  this  iron  ex- 
tends, say  nine  inches,  along  the  inside  of  tii« 
piece  E,  where  it  is  held  by  another  screw  bolt 
M  and  where  it  has  a  groove  (or  slot)  in  it  to 
admit  the  other  ends  being  raised  or  lowered 
(turning  on  the  point  screw  K  as  a  pivot)  to 
suit  the  height  of  the  reel.  By  means  of  the 
bow  to  bear  off  the  standing  wheat,  and  the 
iron  to  throw  the  wheat  to  be  cut  within  the 
powers  of  the  reel,  the  required  separation  is 
made  complete." 

The  answer  denies  that  the  arrangement^  of 
the  divider  used  by  defendants  for  separating 
the  grain  to  be  cut  from  that  to  be  left  standing 
is  the  same  in  construction  or  mode  of  opera- 
tion as  that  claimed  by  complainant,  or  a  col- 
orable evasion  of  said  claim,  and  avers  that  it 
is  a  different  and  distinct  arrangement,  invent- 
ed by  J.  H.  Manny,  after  several  years'  experi- 
ments. 

It  would  be  a  difficult  task  to  make  intel- 
ligible to  the  uninitiated  the  construction  of  a 
very  complex  machine,  without  the  aid  of 
models  or  diagrams.  But,  for  the  purposes  of 
the  case,  the  divider,  although  a  component 
part  of  the  great  complex  machine  called  tlie 
"reaper,"  may  be  considered  by  itself  as  a  ma- 
chine, or  combination  of  devices,  attached  to 
the  reaper  to  perform  certain  functions  neces- 
sary to  complete  the  whole  'operation.  In  or- 
der to  ascertain  whether  the  divider  used  by  de- 
defendants  'infringes  that  of  the  com-  ['i9i 
plainant,  wc  must  first  inquire  whether  MeOor- 
mick  was  the  first  to  invent  the  maeliine  railed  a 
divider,  performing  the  functions  required,  or  has 
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merely  improved  a  known  machine  by  some 
peculiar  combination  of  mechanical  devices 
which  perform  the  same  functions  in  a  better 
manner. 

If  he  be  the  original  inventor  of  the  de- 
vioe  or  machine  called  the  "divider,"  he  will 
have  a  right  to  treat  as  infringers  all  who  make 
dividers  operating  on  the  same  principle,  and 
performing  the  same  functions  by  analogous 
means  or  equivalent  combinations,  even  though 
the  infringing  machine  may  be  an  improvement 
of  the  original,  and  patentable  as  such.  But  if 
the  invention  claimed  be  itself  but  an  improve- 
ment on  a  known  machine  by  a  mere  change  of 
form  or  combination  of  parts,  the  patentee 
cannot  treat  another  as  an  infringer  who  has 
improved  the  original  machine  by  use  of  a  dif- 
ferent form  or  combination  performing  the 
same  functions.  The  inventor  of  the  first  im- 
provement cannot  invoke  the  doctrine  of  equiv- 
alents to  suppress  all  other  improvement* 
which  are  not  mere  colorable  invasions  of  the 
first. 

That  portion  of  a  reaping  machine  called  the 
divider  or  separator  may  be  described  as  a 
pointed,  wedge  formed  instrument,  which  is 
attached  by  its  butt  at  that  extremity  of  the 
cutting  apparatus  which  runs  in  the  grain,  in 
such  a  manner  that  its  point  projects  in  ad- 
vance of  the  cutting  apparatus,  and  enters  the 
standing  grain.  Its  functions,  where  the  grain 
stands  erect,  are  to  divide  it  into  two  portions, 
one  of  which  is  borne  inwards  by  the  inner  side 
of  the  wedge-formed  implement  within  the 
range  of  the  cutting  apparatus  and  of  the  reel, 
in  case  the  machine  is  fitted  with  a  reel;  the 
other  portion  of  the  grain  is  borne  outwards  by 
the  outer  side  of  the  divider,  so  as  to  be  passed 
by  that  portion  of  the  machine  which  lies  be- 
hind the  cutting  apparatus.  When  grain  is  in- 
clined outwards,  the  function  of  the  divider  is 
not  only  merely  to  divide  the  grain  into  por- 
tions, but  also  to  raise  up  the  inclined  stalks 
of  the  grain,  below  which  the  divider  passes. 
When  the  grain  inclines  inwards,  the  function 
of  the  divider  is  not  only  to  divide  the  mass, 
but  also  tends  to  raise  up  the  inclined  stalks  of 
grain  beneath  which  the  divider  passes,  and  to 
bear  them  outwards  without  the  range  of  the 
reel,  if  the  machine  has  a  reel,  and  of  the  cut- 
ting apparatus.  When  grain,  in  addition  to  be- 
ing inclined,  is  also  entangled,  the  divider  not 
only  separates  and  raises  the  stalks,  but  also 
tends  to  disentangle  them.  The  lower  face 
of  a  divider  performs  the  functions  of  a  shoe 
or  runner,  to  prevent  the  cutting  apparatus 
from  digging  into  the  earth,  when,  by  an  ac- 
cidental movement  of  the  machine,  it  would 
406*]  "otherwise  do  so.  The  divider  also  per- 
forms the  function  of  limiting  or  regulating  the 
width  of  the  swath,  by  raising  up  and  turn- 
ing inwards  those  stalks  of  grain  which,  from 
their  inclination  outward,  would  otherwise 
escape  the  action  of  the  cutter;  and  by  raising 
up  and  turning  outwards  those  stalks  of  grain 
which,  from  their  inclination  inwards,  would 
otherwise  be  within  the  range  of  the  cutter. 
All  dividers  perform  those  functions  in  a  great- 
er or  less  degree.  The  English  patent  of  Dobbs, 
in  1814,  had  dividers  of  wood  or  metal.  The 
outer  diverging  rod  rose  as  it  extended  back, 
and  diverged  laterally  from  the  point,  to  raise 
the  stalks  of  grain  inclining  inwards,  and  to 
IS  li.  ed. 


turn  them  off  from  the  other  parts  of  the  ma- 
chine. The  patent  of  Cliarlcs  Phillips  of  1841 
had  a  divider  shaped  like  a  wedge,  performing 
the  same  ftwctlons,  turning  the  grain  aside  on 
both  sides  of  the  machine,  and  raising  it  up. 
Ambler's  machine  had  a  triangular  divider  per- 
forming the  same  functions,  as  also  the  ma- 
chines of  Hussey,  Schnebly,  and  that  of  McCor- 
mick,  patented  in  1834,  which  is  now  public 
property.  The  present  claim  is  for  the  combi- 
nation of  this  bow  with  a  dividing  iron  of  a  cer- 
tain form,  and  for  nothing  more.  This  dividing 
iron  is  but  a  new  form  or  substitute  for  that 
side  of  the  triangle  or  wedge  which  in  other 
machines  performed  the  function  of  sepatating 
the  inside  grain,  and  raising  it  to  the  cutters. 
It  is  described  in  the  patent  as  having  these 
peculiarities  to  distinguish  it  from  those  that 
preceded  it: 

1.  It  rises  at  an  angle  of  about  thirty  degrees 
till  it  reaches  the  reel. 

2.  It  is  curved  under  the  reel. 

3.  It  is  made  adjustable  by  means  of  a  slot, 
so  as  to  suit  the  different  heights  of  the  reel. 

Its  function  is  to  raise  and  support  the  grain 
along  the  inner  edge  of  the  divider,  at  the 
maximum  elevation  consistent  with  the  em- 
ployment of  the  reel.  As  a  form  or  combi- 
nation of  devices  it  is  new,  and  no  doubt  an  im- 
provement, and  therefore  the  proper  subject  of 
a  patent.  But  as  a  claim  for  a  combination  of 
mechanical  devices  or  parts,  it  is  not  infringed 
by  one  who  uses  a  part  of  the  combination. 
Nor  can  it  challenge  other  improvements  of 
the  same  machine,  different  in  form  or  com- 
bination, as  infringements,  because  they  per- 
form the  same  functions  as  well  or  better  by 
calling  them  equivalents.  The  machine  con- 
structed under  defendant's  patent  has  a  wooden 
projection,  somewhat  in  the  form  of  a  wedge, 
extended  beyond  the  cutting  sickles  some  three 
feet,  and  which,  from  the  point  in  front  rises 
as  it  approaches  the  cutting  apparatus,  with  a 
small  curve  (not  approaching  to  an  angle  of 
thirty  degrees)  so  *as  to  raise  the  lean-  ['407 
ing  grain.  It  has  no  dividing  iron,  nor  substi- 
tute or  equivalent,  possessing  the  peculiar  qual- 
ities of  that  instrument.  It  more  resembles  the 
wedges  in  use  before  McCorroick's  patent  ot 
1845.  As  an  improvement  on  former  machines, 
it  has  some  peculiarities  of  form  and  construc- 
tion, but  it  does  not  adopt  the  combination  of 
complainant's  patent.  It  is  a  distinct  improve- 
ment, probably  inferior  to  McCormick's,  but 
certainly  no  infringement  of  his  claim. 

II.  The  fifth  claim  of  complainant's  patent 
of  1845,  which  the  bill  charges  the  defendants 
with  infringing,  is  as  follows: 

"6.  I  claim  setting  the  lower  end  of  the  reel 
post  R  behind  the  blade,  curving  it  at  R',  and 
leaning  it  forward  at  top,  thereby  favoring  the 
cutting,  and  enabling  me  to  brace  it  at  top  by 
the  front  brace  S,  as  described,  which  I  claim 
in  combination  with  the  post." 

In  the  reaping  machine  of  M'Cormick's  orig- 
inal patent  of  1834,  he  had  placed  the  reel  post 
in  front  of  the  cutters.  This  position  of  the 
post  interfered  with  the  action  of  the  reel  in 
drawing  the  grain  to  the  cutters,  especially  in 
gathering  tangled  grain.  In  order  to  remedy 
this  defect  of  his  own  machine,  he  set  the  post 
farther  back,  and  braced  it  as  described. 

Defendant  does  not  support  his  reel  by  post* 
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M  was  done  by  McCormick.  He  uses  the  bori- 
contal  reel  bearer,  connected  by  a  frame  with 
the  hinder  part  of  the  machine.  Thi-  device 
for  supporting  the  reel  was  invented  an '  used 
many  years  before  McCormick's  first  patent  of 
1834.  It  had  no  reel  post  situated  as  in  his 
patent,  and  encountered  none  of  the  evils  rem- 
edied by  the  change  in  its  position.  This  at- 
tempt to  treat  the  earlier  and  better  device 
used  by  defendant  as  an  infringement  of  a  later 
device  to  obviate  a  difficulty  unknown  to  the 
first,  is  an  application  of  the  doctrine  of  equiva- 
lents which  needs  no  further  comment. 

III.  The  bill  charges  defendants  with  in- 
fringing the  second  claim  of  the  reissued  pat- 
ent of  1853.    This  claim  is  as  follows: 

"2.  And  I  also  claim  the  combination  of  the 
reel  for  gathering  the  grain  to  the  cutting  ap- 
paratus, and  depositing  it  on  the  platform,  with 
the  seat  or  position  of  the  raker  arranged  and 
located,  as  described,  or  the  equivalent  thereof, 
to  enable  the  raker  to  rake  the  grain  from  the 
platform,  and  deliver  and  lay  it  on  the  ground 
at  the  side  of  the  machine,  as  described." 

If  this  claim  be  construed  to  conclude  all 
machines  which  have  a  reel  and  a  raker's  seat, 
it  is  void,  for  want  of  novelty.  Hite,  Wood- 
ward, Randall  and  Schnebly  had  invented  and 
publicly  used  reaping  machines  which  had  reels 
and  a  place  for  the  raker  on  the  machine.  But 
the  true  construction  of  this  claim,  and  the 
only  one  which  will  support  its  validity,  is  to 
408*]  treat  it  *as  a  claim  for  a  combination 
of  the  reel  with  a  seat  "arranged  and  located 
as  described."  And  such  was  the  construction 
given  to  it  by  the  defendant  himself,  when  the 
Commissioner  had  refused  to  grant  him  a  pat- 
ent claiming  the  mere  combination  of  a  reel  and 
a  raker's  seat,  "because  such  a  combination  was 
not  patentable,  the  functions  of  each  device 
having  no  necessary  connection  with  the  other." 

This  arrangement  for  the  location  of  a  raker's 
seat  was  made  "by  placing  the  gearing  and 
crank  forward  of  the  driving  wheel,  and  thus 
carrying  the  driving  wheel  further  back  than 
heretofore,  and  sumciently  so  to  balance  the 
rear  part  of  the  frame  and  the  raker  thereon." 

By  this  device  ho  obtained  a  place  for  the 
raker  over  the  finger  bar,  just  back  of  the 
driving  wheel,  and  at  the  end  of  the  reel,  where 
he  could  have  free  access  to  the  grain,  and  rake 
it  off  the  machine  at  right  angles  to  the  swath. 
It  was  by  limiting  his  claim  to  this  arrange- 
ment, location  and  combination,  that  the  com- 
plainant obtained  his  patent;  and  without  this 
construction  of  it,  the  claim  is  neither  patent- 
able nor  original. 

The  arrangement,  combination  and  location  of 
the  raker's  seat,  by  defendants,  has  been  pat- 
ented to  Manny  as  an  independent  contrivance, 
and  distinct  invention.  The  place  for  the  raker 
is  obtained  by  a  change  in  the  shape  of  the  plat- 
form, different  from  any  before  employed.  It 
differs  from  the  complainant's  device  in  prin- 
ciple as  well  as  in  form  and  combination.  The 
raker's  seat  is  on  a  different  part  of  the  ma- 
chine, where  he  may  stand  without  destroying 
the  balance  of  the  machine  or  tilting  it  up.  It 
requires  no  modification  of  the  reel.  It  requires 
no  such  combination  or  modification  of  parts 
of  the  machine  in  order  to  find  a  place  for  the 
raker,  which  ia  an  essential  part  of  complain- 
ant's claim. 
999 


It  is  substantially  different,  both  in  form  and 
in  combination,  from  that  claimed  by  the  com- 
plainant, and  is  consequently  no  infringement 
of  his  patent. 

Concurring,  as  we  do,  in  the  opinion  and  de- 
cision of  the  court  below  on  these  several  poiots, 
the  decree  is  affirmed,  with  costs. 

tJix.  Justice  Daniel,  dissenting: 

In  the  opinion  of  this  court  just  delivered,  I 
do  not  concur.    Protracted  as  the  discussion  by 
counsel  in  the  case  has  been,  the  real  groundi 
for  controversy  between   the  parties  are  ob- 
vious, and   comprised   within   quite  a  limiW 
compass.     The  unusual  display  of  mechanictl 
ingenuity,  and  the  comment  upon  its  prognsi 
exhibited  in  the  conduct  of  this  cause,  whilit 
they  evince  great  zeal  and  industry,  and  maj 
afford  entertainment  to  the  'curiotu  on  [*4ei 
such  subjects,  are  in  a  great  degree  irrelevant 
to  and  beside  any  legitimate  inquiry  whieb  an 
adjustment  of  the  claims  of  the  parties  either 
imposes  or  warrants.    In  the  decree  of  the  court 
below,  aa   well   as   in   the  arguments   in  thii 
court,  it  has  been  conceded,  that  the  patent  of 
the  sppellant  is  strictly  legal.    This  conceuioa 
necessarily  excludes,  and  in   legal  acceptation 
concludes,  all  inquiry  as  to  the  right  of  the  ap- 
pellant to  the    full    benefit   of  his   invention, 
either  as  an   original   or  a   combination,  and 
renders   unnecessary,   and    irregular    and   im- 
proper, any  and  every  comparison  between  that 
invention  and  previous  claims  to  discovery  and 
improvement,  having  in  view  the  same  resulta, 
and  the  same  or  merely  equivalent  modes  of 
producing   them.     This    concession,   therefore, 
narrows  down  and  confines  the  proper  inves- 
tigation before  this  court,  as  it   should  han 
restricted  that  before  the  Circuit  Court,  to  the 
single    question,    whether    the    machine    com- 
plained of  as  an  infringement,  either  in  tbeoty, 
in  construction,  or  in  operation,  was  the  same 
with  the  improvement  invented  by  the  appel- 
lant, for  the  benefit  or  the  reward  for  wbidi 
the  law  had  given  its  guarantee.    Tlkia  was  the 
proper  inquiry  before  the  court  below,  and  ii 
the  only  regular  inquiry  here.    All  others  con- 
nected with  previous  inventions  were  and  mn«t 
be  irregular,  and  are  excluded  and  forbidden  by 
the  concession  that  the  patent  of  the  appellaat 
is   legal   and   valid.     To  guide   them   in  thia, 
the  only  legitimate  inquiry,  this  court  has  bad 
before  them  a  species  of  evidence  of  all  otben 
best  calculated  to  conduct  them  to  the  truth- 
evidence  superior  to,  and  unaffected  by,  the  in- 
terests or  prejudices  of  partisans,  or  by  the 
opinions    (the    reveries,    they    may    often   be 
called)  of  a  class  of  men  styled  experts;  men  ai 
often  skillful  and  effective  in  producing  obscur- 
ity and  error,  as  in  the  elucidation  of  troth. 
No  witnesses  can  testify  so  clearly  luid  so  im- 
partially as  do  the  subjects  (though  mute)  en- 
cerning  which  a  controversy  about  identity  or 
dissimilarity  is  pending.   These  witnesses  ban 
liecn  produced,  and  their  testimony  eagerly  and 
keenly  scrutinized;  and  that  testimony  estab- 
lishes, in  my  judgment,  with  a  force  and  aer- 
tainty  which  no  ingenuity  can  either  withstaid 
or  evade,  that  the  machine  put  in  operation  by 
the  appellees  is  a  palpable  lofrinf^ement  of  the 
rights  of  the  appellant;  that  in  theory  or  prii- 
ciple,  in  structure,  in  the  mode*  of  openiio, 
and  in  the  results  proposed,  it  is  essentially, 
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knd  with  some  insigniflcant  and  merely  appar- 
ent diversity,  formally  identical,  at  least  in 
one  important  particular,  with  the  invention 
secured  by  the  government  to  the  appellant, 
and  admitted  by  the  appellees,  and  by  the 
oourt,  to  have  been  rightfully  and  legally 
guaranteed  to  him. 

That  portion  of  the  machines  put  in  operntion 
4  40*]  by  each  'of  the  parties  to  this  contro- 
▼ersy,  and  which  constitutes  the  most  material 
subject  of  contention  in  this  cause,  consists  of 
what  in  the  description  and  specification  of  the 
respective  patents  is  called  a  "divider."      The 
function  and  the  value  of  this  divider  are  experi- 
enced  in   separating  the  stalks  of  wheat  de- 
signed to  be  immediately  severed  by  the  cut- 
ters, from  those  which  do  not  come  within  their 
immediate  and  regular  operation,  but  which  it 
is  desired  should  be  left  to  the  future  or  suc- 
ceeding action  of  the  machine.     It  frequently 
happens  in    fields    of   luxuriant   growth,    that 
from  high  winds,  heavy  rains,  and  even  from 
its  own  weight,  wheat  is  pressed  down,  and 
becomes   in    rustic   phrase     lodged."     In   this 
condition,  the  stalks  and  heads  of  the  wlieat, 
on  both  sides  of  the  line  descril)ed  by  the  track 
of  a  machine,  will  become  entangled,  and  in- 
clined in  various  and   opposite  directions,  ac- 
cordingly as  the  momentum  which  displaces  the 
natural  position  of  the  growing  crops  has  been 
applied.    In  such  a  condition  of  the  wheat,  any 
process  by  which  a  portion  of  the  crop  should 
be  torn  apart  from  portions  with  which  it  was 
intertwined,  would  prove  highly  detrimental,  in- 
asmuch as  it  would  necessarily  increase  the  ir- 
regularity in  the  position  of  the  wheat  not  cut, 
and  standing  outside  of  the  regular  track  of 
machine;  and,  by  violently  and  rapidly  rending 
apart   the  tangled   straw,  would   shatter   and 
waste    the    grain    in    each    division;    creating 
thereby  a  serious  diminution  in  the  yield  or 
product.     In  order  io  prevent  these  mischiefs 
by  disentangling  the  wheat,  by  separating  that 
designed  to  be  immediately  severed  from  that 
reserved  for  the  succeeding  action  of  the  ma- 
chine, and  by  raising  up  the  former,  and  bring- 
ing it  within  the  scope  and  operation  of  the 
reel  and  the  cutters,  was  devised  an  addition 
or   appendage  to   the   reaper,   called   the   "di- 
vider.      The    importance    of    this    appendage, 
both  to  the  success  of  the  reaper  and  on  ac- 
count of  its  real  utility  in  practice,  cannot  be 
with  reason  called  in  question.     Its  essential 
importance  is  sufficiently  evinced  by  the  zeal 
and  industry  displayed,  and  the  extraordinary 
expense  which  must  have  been  incurred  in  this 
controversy.     The  divider  of  McCormick  may 
be  thus  substantially  described:     A  pointed  in- 
strument or  structure,  called  by  the  patentee  a 
"bow,"  formed  of  strong  hard  wood,  confined  in 
front,  and  projectmg  so  far  in  advance  of  the 
cutters  as  to  enter  the  wheat  in  time  to  effect 
it*  preparation  for  the  approach  of  the  cutters. 
This  bow  is  extended  in  a  curvilinear  form  on 
the  outer  side  of  the  machine,  next  the  grain  to 
be  separated  from  the  cutters,  and  is  gradnally 
elevated  from  the  point  in  front  to  a  degree 
increasing  towards   the   rear  of  the  machine, 
sufficient  to  disentangle  the  straw,  and  place  it 
in  a  position  proper  for  the  sweep  or  action 
of  the  returning  machine.    On  the  interior  side 
411*]  of  "the  machine,  or  that  on  which  the 
grain  is  to  be  severed,  the  divider  of  McCormick 
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is  constructed  of  a  bar  of  iron,  confined  at  tha 
same  point  with  the  wooden  bow  above  men- 
tioned as  operating  externally;  and  this  iron 
bar  is  capable  of  ^ing  so  adjusted  as  to  dis- 
entangle and  raise  the  wheat  separated  from 
that  standing  on  the  exterior  of  the  machine; 
and  by  a  lateral  and  angular  direction  given 
this  adjustable  bar,  as  well  as  by  its  vertical 
extension,  it  embraces  and  secures  the  wheat 
on  the  interior  side  of  the  machine,  and  presses 
it  to  the  action  of  the  reel  and  the  cutters. 

Such  as  has  just  been  described,  I  hold  to  be 
McCormick's  divider,  and  such,  too,  its  opera- 
tion and  effects.  Let  us  now  compare  them 
with  the  structure  and  operation  of  the  struct- 
ure complained  of  as  an  infringement,  in  order 
to  ascertain  how  far  the  rival  claims  of  the  par- 
ties are  identical  or  reverse.  And  this  com- 
parison will  be  most  fairly  and  satisfactorily 
accomplished,  and  the  results  most  clearly  es- 
tablished, by  a  recurrence  to  that  silent,  but 
irresistible  testimony  already  referred  to,  the 
testimony  of  the  machines  themselves. 

On  Manny's  machine,  the  divider  on  the  ex- 
terior side,  or  the  side  of  the  standing  grain, 
is  formed  of  a  piece  of  timber  which,  accord- 
ing as  fancy  snail  dictate,  may  be  denomi- 
nated a  bow,  or  by  any  other  appellation  which 
may  be  preferred.  This  piece  of  timber,  like 
the  divider  of  McCormick's  machine,  is  confined 
in  front,  and  penetrates  the  standing  grain 
in  advance  of  the  cutters.  Like  McCormick's 
divider,  it  rises  obliquely  from  the  stationary 
point  in  front,  towards  the  rear  of  the  machine, 
to  a  degree  intended  to  be  sufficient  to  separate 
and  support  the  straw,  and  in  the  same  manner 
diverges  in  an  angle  supposed  to  be  great 
enough  to  secure  that  separation,  and  to  pre- 
vent the  breaking  down  of  any  portion  of  the 
straw  by  being  pressed  to  the  earth,  or  by  be- 
ing torn  away  by  the  machine  in  its  progress. 
On  the  interior  side  or  section  of  Manny's  di- 
vider, there  is  no  adjustable  iron  bar  or  rod,  as 
the  part  of  the  divider;  but  for  this  is  substi- 
tuted a  piece  of  timber  or  a  board,  connected 
and  confined  in  the  front  of  the  machine  with 
the  wooden  fixture  extended  on  the  outside 
next  the  standing  grain;  and  from  that  point 
of  connection  this  substituted  board  is  pro- 
tracted in  a  diverging  angle,  and  to  a  length 
corresponding  exactly  with  those  of  McCor- 
mick's adjustable  iron  bar,  and,  like  the  latter, 
it  is  gradually  carried  to  a  vertical  elevation 
intended  to  be  great  enough  to  separate  and 
raise  up  the  wheat  designed  to  be  immediately 
severed  by  the  cutters  from  that  reserved  for 
farther  action  of  the  machine.  The  only  differ- 
ences between  this  fixture  and  the  adjustable 
bar  of  McCormick  (and  they  are  merely  pre- 
tended and  deceptive)  *are  these:  that  [*412 
the  former,  instead  of  being  of  iron,  is  made  of 
wood;  that  instead  of  being  movable  or  ad- 
justable, it  is  stationary;  that  it  is  broader  on 
its  lateral  surface  than  is  that  of  the  iron 
portion  of  McCormick's  divider,  and  on  that 
lateral  surface  is  somewhat  curved.  But  these 
differences,  correctly  apprehended,  are  mere 
disguises,  and  were  indispensable  to  shelter  the 
possession  of  property  evidently  pirattrd  from 
the  rightful  owner.  Had  the  appellees  openly 
taken  McCormick's  iron  instrument,  adjusted 
it  so  that  it  could  be  graduated  in  practice  to 
the  quality  or  height  of  the  grain  in  which  the 
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likkcnine  wm  to  operate,  and  placed  it  at  an 
angle  suited  to  the  conducting  of  the  grain 
within  the  action  of  the  reel  and  cutters,  there 
would,  in  so  bold  a  piracy,  have  been  left  no 

g-ound,  no  pretext  even  for  contest  or  cavil, 
ence  the  effort  at  distinctions  or  differences 
attempted  in  this  case.  To  my  mind,  it  seems 
impossible  not  to  perceive  that  they  are  entire- 
ly unfounded,  and  cannot  for  one  instant  con- 
ceal these  truths,  viz.:  that  the  instrument  or 
structure  called  a  "divider,"  introduced  and 
practiced  by  the  appellees,  is  in  theory  or  prin- 
ciple, in  manner  of  its  operation,  in  its  effects 
or  results,  and  it  may  almost  be  said  in  its 
minute  constituent  portions  and  formation, 
identical  with  the  instrument  invaited  by  and 
patented  to  the  appellant,  and  therefore  an  in- 
fringement of  the  rights  guaranteed  to  him  by 
the  government. 

Entertaining  this  opinion,  I  must  dissent 
from  the  decision  of  the  court  in  this  cause,  and 
declare  it  as  my  opinion  that  the  decree  of  the 
Circuit  Court  should  be  reversed,  and  this 
cause  remanded  with  instructions  to  reinstate 
the  injunction  formerly  awarded  by  the  Circuit 
Court,  and  to  direct  an  account  between  the 
parties.  The  only  legitimate  inquiry  for  the 
court  is  this:  Whether  the  improvement  of 
McCormick  called  a  "divider,"  and  the  instru- 
ment claimed  and  put  in  operation  by  Manny, 
are  essentially  the  same,  or  are  essentially  mr 
substantially  different.  AH  that  has  been  said 
(and  a  great  deal  has  been  said)  about  the  com- 
parative superiority  or  inferiority  of  inven- 
tions or  improvements  previous  to  those  pat- 
ented to  McCormick,  is  wholly  irrelevant,  and 
out  of  this  cause;  and  is  calculated  only  to 
confound  and  divert  the  attention  from  the 
only  proper  subject  of  investigation  here,  which 
is  the  rightfulness  of  the  claims  advanced  by 
the  appellant  and  appellees  in  this  cause,  rela- 
tively to  themselves,  and  to  no  other*. 


HMOTHY  S.  GOODMAN,  Hff.  in  Br, 

V. 

JOHN  SIMONDS. 

(See  S.  C.  20  H<iw.  343-372.) 

Instructions  to  jury  must  be  supported  by  eri- 
dence — signature  to  blank  paper,  when  au- 
thority to  fill  up  same — bona  fide  holder,  for 
value,  of  negotiable  paper,  can  recover,  unless 
has  actual  knowledge  of  facts  to  defeat  it,  or 
bad  faith — what  is  good  consideration — hold- 
er of  collateral  securities,  when  unaffected 
by  prior  equities. 

'  When  a  prayer  for  Instructions  U  presented  to  the 
court,  and  there  Is  no  evidence  In  toe  case  for  the 
consideration  of  the  iurr.  It  ought  always  to  be 
withheld. 

.  And  as  a  general  rale.  If  It  Is  civen  under  such 
circumstnoccs.  It  will  be  error  In  the  court. 
■  :.   If  one  party,  tntendlns  to  accommodate  anoth- 
er, signs  bis  naine  to  a  blank  paper,  he  auttaorlies 


NoTR. — RljorbtB  of  purchaser  of  bill  or  note,  before 
maturity.  See  note  to  Mandeville  v.  Welch,  0 
L.  ed.   U.   8.  87. 

BlankR   filled    In    negotlnble   paper   executed   In 
blank ;  rights  of  bona  fide  holder — see  note,  16  L. 
ed.  U.  8.  323. 
•  X4 


the  other  to  whom  be  delivers  It.  and  for  wbm 
accommodation  It  was  made,  to  OU  up  the  blank. 
1/  To  Impeach  the  Utle  of  a  bolder,  for  valoe  of  ■•■ 
Ifotlable  papers,  by  proof  of  any  facU  and  clrcii» 
stances  outside  of  tbe  Instnuneat  Itself,  It  most  U 
first  shown  that  be  bad  knowledge  of  such  tadi 
and  circumstances  at  the  time  the  transfer  «u 
made. 

*^  If  the  jury  And  that  be  had  not  such  kaowledn 
then  he  Is  entitled  to  recover,  unless  the  traaat^ 
tlon  was  attended  by  bad  faith,  even  though  tbt 
Instrument  had  been  lost  or  stolen. 

-  A  suspension  of  an  existing  demand  Is  a  suOdsst 
<nd  valid  consideration. 

The  surrender  of  other  Instruments,  altbooik 
held  as  collateral  security.  Is  also  a  good  eonsd^ 
•ration. 

If  there  was  a  present  consideration  at  the  tloe 
of  tbe  transfer.  Independent  of  the  previoni  la- 
debtedness,  the  party  acquiring  a  negotiable  Instn- 
ment  before  Its  maturt^  as  a  collateral  seentltT  It 
a  pre-existing  debt,  without  knowledge  of  the  nett 
which  Impeach  the  title  as  between  the  antecedeot 
parties,  thereby  becomes  a  holder  In  the  osoil 
course  of  business. 

'  And  his  title  It  complete,  so  that  It  wHI  be  un- 
affected by  any  prior  equities  between  other  partlei, 
at  least  to  the  extent  of  the  previous  debt,  for  wblcb 
It  Is  held  as  collateral. 

Argued  Feb.  2,  1868.        Decided  Apr.  26,  I8S8. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Missouri. 

This  was  an  action  of  assumpsit,  brou^t  ia 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Missouri,  by  the  plaintiff  in  error 
against  the  defendant,  as  acceptor  of  a  bill  of 
exchange  for  $5,000,  dated  at  Cincinnati,  Ohio, 
Sept.  12,  1847,  drawn  by  Wallace  Sigerson  ia 
favor  of  John  Sigerson,  and  accepted  by  the 
defendant  at  St.  Louis,  Missouri. 

The  defendant  claimed  in  defense,  that  the 
bill  in  question  was  accepted  by  him  and  deliv- 
ered to  Wallace  Sigerson,  without  any  consid- 
eration, and  for  the  purpose  of  enabling  Wal- 
lace Sigerson,  by  obtaining  its  discount  m  Qn- 
cinnati,  to  raise  money  for  tbe  benefit  of  tbe 
defendant;  that  he  had  no  authority  to  use  it 
for  any  other  purposes ;  that  it  was  in  fact  mis- 
applied by  him,  and  that  the  plaintiff  was  not  a 
bona  fide  holder  for  value,  without  notice  of  tbe 
defendant's  rights.  The  court  charged  th«  jury, 
that  if  Wallace  Sigerson  never  had  any  interest 
in  the  bill,  nor  in  its  proceeds,  nor  any  author- 
ity to  use  the  same  for  his  own  benefit,  and  dis- 
pose of  it  to  the  plaintiff's  house  for  his  own 
benefit,  such  facts  and  circumstances  then  be- 
ing known  to  the  plaintiff  as  caused  hin  to 
suspect,  or  that  would  have  caused  one  of  or- 
dinary prudence  to  suspect,  that  said  Wallace 
had  no  interest  in  the  bill  and  no  autboritj  to 
use  it  for  his  own  benefit,  and  by  ordinaiy 
diligence  the  plaintiff  could  have  aacertaintd 
that  said  Wallace  Sigerson  had  no  interest  ia 
said  bill,  and  no  authority  to  use  the  same  for 
his  own  benefit,  then  they  should  find  for  the 
defendant. 

Is  this  the  correct  rule  applicable  to  the  esse? 

The  verdict  and  judgment  in  the  court  below 
having  been  for  the  defendant,  the  pUotiff 
brought  the  case  here  on  a  writ  of  error. 

A  further  statement  appears  in  the  <9iaioa 
of  the  court. 

Messrs.  0.  E.  Pu^  and  Worthingtoii  ft  lbt> 
thews,  for  plaintiff  in  error: 

I.  The  title  of  a  holder  of  negotiable  paper 
acquired  before  it  was  due,  for  valuable  eoa- 
sideration,  is  not  affected  by  the  fraud  of  a 
prior  party,  in  the  absence  of  actual  notiM^ 

a*  Bow. 


Digitized  by 


Google 


1857. 


Goodman  t.  Simondi). 


843-372 


without  proof  of  bad  faith  on  the  part  of  the 
holder. 

This  was  the  original  rule  declared  in  Eng- 
land. 

Miller  t.  Race,  1  Burr.  452;  Price  ▼.  Neale,  3 
Burr,  13S5;  S.  C.  1  Bl.  390;  Grant  ▼.  Vaughan, 

5  Burr.  151G;  S.  C.  1  Bl.  435;  Anon.  1  Ld. 
Raym.  738;  Peacock  t.  Rhodes,  2  Doug.  633; 
liawson  T.  Weston,  4  Esp.  60;  Morris  v.  Lee,  2 
Ld.  Raym.  1396;  S.  C.  1  Str.  029. 

This  rule  was  afterwards  varied,  and  it  was 
declared  that  the  title  of  the  holder  of  negotia- 
ble paper  would  not  be  protected,  where  it  lind 
been  acquired  under  circumstances  wliich  ought 
to  have  excited  the  sucpicions  of  the  prudent 
and  careful  man. 

Gill  T.  Cubitt,  3  B.  &  C.  466;  Down  t.  Hal- 
ling,  4  B.  &  C.  330;  Snow  v.  Peacock.  2  Car. 

6  P.  215;  Beckwith  v.  Corrall,  2  Car.  &  P. 
261;  Snow  v.  Leatham,  2  Car.  ft  P.  314;  Slater 
V.  West,  3  Car.  ft  P.  325;  Strange  T.  Wigney,  C 
Bing.  677. 

The  rule  was  again  modifled,  and  it  was  held 
that  the  want  of  care  necessary  to  impeach  the 
title  of  the  holder  of  negotiable  paper,  must 
have  been  gross. 

Crook  T.  Jadis,  SB.  ft  Ad.  909;  Backhouse 
T.  Harrison,  6  B.  ft  Ad.   1098. 

Finally  the  original  rule  was  restored,  and 
it  was  decided  that  his  title  would  be  good 
unless  the  holder  was  guilty  of  bad  faith. 
Lord  Denman  said:  "We  have  shaken  off  the 
last  remnant  of  the  contrary  doctrine.**    • 

Goodman  v.  Harvey,  4  Ad.  ft  E.  870;  Uthcr 
▼.  Rich,  10  Ad.  ft  E.  784;  Arbouin  r.  An- 
derson, 1  Ad.  ft  E.  N.  S.  498;  Stephens  v.  Fos- 
ter, 1  Cromp.  M.  ft  R.  849;  Palmer  v.  Richards, 
1  Eng.  L.  ft  Eq.  629;  Marston  v.  Allen,  8  Mees. 
ft  W.  494;  Raphael  t.  Bank  of  England,  33  Eng. 
L.  ft  Eq.  276. 

The  rule  is  understood  in  this  country  ac- 
cording to  the  latest  cases  in  England. 

Story,  BilU  Exch.  194,  416;  Hall  v.  Wilson, 
16  Barb.  660;  Saltmarsh  ▼.  Tuthill,  13  Ala.  390. 

Mr.  H.  S.  Geyer,  for  defendant  in  error: 

1.  It  having  been  established  by  the  evidence 
»t  the  trial  that  Wallace  Sigerson,  the  drawer, 
had  no  interest  in  the  bill  sued  on,  and  no  au- 
thority to  use,  transfer,  or  otherwise  dispose  of 
it  for  his  own  benefit;  that  he  transferred  it  to 
the  plaintiff  fraudulently,  in  violation  of  a  spe- 
cial trust,  the  burden  devolved  upon  him  to 
prove  that  he  acquired  the  bill  in  good  faith, 
for  a  valuable  consideration,  in  the  usual  course 
of  trade;  failing  in  that,  he  was  not  entitled  to 
recover. 

BailyT.Bidwell,13Mees.  ft  W.  73;  Harvey 
▼.  Towers,  6  Wela.  H.  ft  G.  656;  Munroe  v. 
Cooper,  5  Pick.  412;  Bissell  v.  Morgan,  11  Cush. 
198;  Sandford  v.  Norton,  14  Vt.  228;  Bertrand 
V.  Barkman,  13  Ark.  150;  Thompson  v.  Arm- 
strong, 7  Ala.  266;  Snyder  v.  Riley,  6  Pa.  164; 
McKesson  t.  Stanberry,  3  Ohio  St.  156;  Ware 
V.  Boydell,  3  M.  ft  S.  148;  Beltzhover  v.  Black- 
Btock,  3  Watts,  26;  Vallett  v.  Parker,  0  Wend. 
615;  Catlin  v.  Hansen,  1  Duer,  N.  Y.  322. 

n.  The  bill  was  not  transferred  absolutely 
•nd  unconditionally,  in  the  usual  course  of 
trade,  for  a  valuable  consideration.  It  was 
delivered  to  the  plaintiff  and  received  by  him 
merely  as  collateral  security  for  an  antecedent 
debt,  the  general  property  remaining  in  the 
15  li.  ed. 


drawer,  not  In  the  plaintiff;  there  was  no 
money,  goods  or  credit  given,  or  liability  in- 
curred; no  security  or  valuable  right  rclin- 
liquishcd  by  the  plaintiff,  nor  any  new  and  dis- 
tinct consideration  of  any  kind  for  the  transfer 
(if  the  bill.  Therefore  the  plaintiff  was  not  a 
bona  fide  holder  for  value  as  against  the  defend- 
ant, so  as  to  exclude  the  defenses  which  he  had 
ogninst  the  drawer. 

Jenneas  v.  Bean,  10  N.  H.  206;  Williams  t. 
Little,  11  N.  H.  06;  Coddington  v.  Bay,  20 
Johns.  637;  Wardell  v.  Howell,  9  Wend.  170; 
Clark  V.  Ely,  2  Sandf.  Ch.  100;  White  v.  Spring- 
fiold  Bank,  1  Barb.  225;  Stalker  v.  McDonald, 
C  Hill  (N.  y.)  03;  Petrie  v.  Clark,  11  Serg.  ft 
R.  388;  Jackson  v.  Polack,  2  Miles  (Pa.)  362; 
Evans  v.  Smith,  4  Binn.  366;  Napier  v.  Elam, 
6  Yerg.  108;  Nichol  v.  Bate,  10  Yerg.  429; 
Kimbro  v.  Lytle,  10  Yerg.  417;  Van  Wick  t. 
Norvell,  2  Humph.  10-2;  Prentice  v.  Zone,  2 
Uratt.  202;  Bank  of  Mobile  v.  Hall,  6  Ala.  639; 
Andrews  v.  McCoy,  8  Ala.  020;  Bertrand  v. 
Barkman,  13  Ark.  160;  Anderson  t.  Long,  1  Mo. 
305;  Uoodman  v.  Simonds,  19  Mo.  106. 

UI.  It  was  fully  proved  and  found  by  the 
jury,  that  the  drawer  (Sigerson)  never  had  any 
interest  in  the  bill  or  its  proceeds,  and  no  au- 
thority to  dispose  of  it  for  his  own  benefit; 
that  at  the  time  of  the  transfer,  facta  and  cir- 
cumstances were  knoMm  to  the  plaintiff  whidi 
caused  him  to  suspect,  or  would  have  caused  a 
person  of  ordinary  prudence  to  sunpect,  the  de- 
fect of  the  title  and  authority  of  the  drawer, 
and  that  by  ordinary  diligence  he  might  have 
ascertained  that  the  drawer  had  no  interest  in 
the  bill,  or  authority  to  use  it  for  his  own  bene- 
fit. The  plaintiff  must,  therefore,  be  held  to 
have  taken  the  bill  subject  to  all  the  defense* 
which  the  defendant  had  against  the  drawer. 

Peacock  v.  Rhodes,  2  Doug.  633;  Down  T. 
Hailing,  4  B.  ft  C.  330;  2  Car.  ft  P.  II;  Snow 
V.  Peacock,  3  Bing.  406;  2  C.  ft  P.  215;  Slater 
v.  West,  3  Car.  ft  P.  325;  Solomans  ▼.  Bank 
of  England,  13  East,  135;  Gill  v.  Cubitt.  3  B.  ft 
0.  466;  De  La  Chaumette  v.  Bank  of  England, 
9  B.  ft  C.  208;  Haynes  v.  Foster,  4  Tyrw.  66; 
Hatch  V.  Searles,  31  Eng.  L.  ft  Eq.  210;  Ayer 
V.  Hutchins,  4  Mass.  370;  Cone  v.  Baldwin,  12 
Pick.  545;  Hall  v.  Hale^  8  Conn.  336;  Belts- 
hover  v.  Blackstock,  3  Watts,  25;  McKesson  v. 
Stanberry,  3  Ohio  St.;  Russell  ▼.  Hadduck,  S 
Gilm.  (111.)  233;  Nicholson  v.  Patton,  13  La. 
216;  Lapioe  v.  Clifton,  17  La.  152;  Lanfear  ▼. 
Blossman,  1  La.  Ann.  166;  La.  State  Bank  t. 
N.  O.  Nav.  Co.  3  La.  Ann.  294;  Fowler  ▼. 
Brantley,  14  Pet.  818;  Andrews  v.  Pond,  13 
Pet.  79. 

According  to  the  established  rule  of  law  gov- 
erning the  rights  and  liabilities  of  parties  to 
negotiable  instruments  which  have  been  un- 
lawfully or  fraudulently  put  in  circulation,  the 
bona  fide  holder  may  recover  thereon,  provided 
he  took  it  bona  fide  before  it  became  due,  in  the 
usual  course  of  trade  or  business,  for  a  valuable 
consideration,  and  without  notice  of  the  facta 
which  impeach  its  validity;  and  he  need  not  ac- 
count for  his  possession,  or  show  what  con- 
sideration he  gave  for  it,  until  it*  validity  i* 
impeached  by  evidence.  The  policy  of  sustain- 
ing the  credit  and  circulation  of  n^otiable 
paper  requires  (and  it  is  but  just),  that  if  one 
of  two  equally  innocent  parties  must  sustain 
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loBS  he  who  has  sufTered  a  negotiable  security 
to  get  into  circulation,  ought  to  t)ear  the  loss. 

Chit,  on  Bills,  ch.  3,  sec.  1,  p.  79  (10  Am.  ed.) ; 
Bayley  on  Bills,  644  (2  Am.  ed.) ;  3  Kent's 
Com.  pp.  03-08  (8th  ed.) ;  Bay  t.  Coddington, 
6  Johns.  Ch.  64;  S.  C.  20  Johns.  637. 

The  principle  and  policy  of  the  rule  requires 
that  a  bona  fide  holder  shall  recover  only  the 
amount  actually  advanced  for  the  transfer  of 
the  paper. 

Wiffen  V.  Roberts,  1  Esp.  261;  Bobbins  v. 
Maidstone,  4  Ad.  &  E.  N.  S.  811;  Edwards  v. 
Jones,  7  Car.  &  P.  633;  S.  C.  2  Mees.  &  W.  414; 
Alaire  v.  Hartshorne,  1  Zab.  665;  Holeman  v. 
Hobson,  8  Humph.  127;  Vallette  v.  Mason,  1 
Smith,  Ind.  89;  Chit.  Bills,  79;  Story  Bills,  sec. 
188. 

The  adjudged  cases  in  England  exhibit  the 
concurrent  authority  of  all  the  decisions  in 
bank,  in  support  of  the  doctrine  that  the  holder 
of  a  negotiable  instrument  who  has  taken  it 
without  reasonable  caution,  and  under  circum- 
stances which  ought  to  have  excited  the  sus- 
picion of  a  prudent  and  careful  man  that  it  was 
not  good,  is  not  protected  against  the  defenses 
of  prior  parties. 

Haynes  v.  Foster,  4  Tyrw.  65;  Beckwith  v. 
Corrall,  3  Bing.  444;  Snow  v.  Saddler.  3  Bing. 
610;  Strange  v.  Wigney,  6  Bing.  677;  Easley  v. 
Crockford,  10  Bing.  243;  Snow  v.  Peacock,  3 
Bing.  406;  Down  v.  Hailing,  4  B.  &  C.  330; 
Egan  V.  Threlfall,  p  Dowl.  4  R.  326;  Gill  v. 
Cubitt,  3  Barn  &  C.  466;  overruling  Lawson  v. 
Weston,  4  Esp.  56;  Peacock  v.  Rhodes,  2  Doug. 
633;  Miller  v.  Race,  1  Burr.  462.  It  is  claimed, 
however,  that  this  doctrine  has  been  overruled 
by  more  recent  decisions  (Crook  v.  Jadis,  5  B. 
&  Ad.  900;  Backhouse  v.  Harrison,  5  B.  &  Ad. 
1098  and  Goodman  v.  Harvey,  4  Ad.  &  E.  870), 
and  it  must  be  conceded  that  they  do  in  terms 
repudiate  that  doctrine  so  long  and  firmly 
established;  but  it  may  well  be  questioned 
whether  they  are  of  sufficient  authority  to 
overturn  it  and  change  the  law  in  England,  or 
induce  the  American  courts  to  abandon  it. 

The  case  of  Crook  v.  Jadis  was  an  action  by 
an  indorsee  against  the  drawer  of  an  accommo- 
dation bill;  it  was  tried  at  the  Middlesex  sit- 
tings, after  Michaelmas  Term,  1833,  before  Den- 
man,  Ch.  J.,  who  told  the  jury  to  find  for  the 
plaintiff,  if  they  thought  he  had  not  been  guil- 
ty of  gross  negligence  in  taking  the  bill  under 
the  circumstances  given  in  evidence.  The  jury 
having  found  for  the  plaintilT,  the  counsel  for 
the  defendant  moved  for  a  new  trial,  citing 
Down  V.  Hailing,  4  B.  ft  C.  330.  The  motion 
was  disposed  of  in  a  very  summary  way  by  the 
court  in  bank.  Denman,  Ch.  J.,  said:  "I  used 
the  expression  'gross  negligence'  advisedly,  be- 
cause I  thought  nothing  less  ought  to  have 
prevented  the  plaintiff  recovering  on  the  bill." 
Littledale,  J.  who  had  approved  the  existing 
doctrine  in  Rothschild  v.  Comey,  9  B.  &  C.  388. 
■aid:  "There  must  be  gross  neglir^ence  at  least 
in  a  case  like  the  present,  to  deprive  the  party 
of  hia  right  to  recover  on  a  bill  of  exchange." 

Taunton,  J.,  said:  "I  think  the  case  was 
properly  submitted  to  the  jury.  I  cannot  esti- 
mate the  degree  of  care  which  a  prudent  man 
should  take.  The  question  put  by  the  Lord 
Chief  Justice  whether  the  plaintiff  was  guilty 
of  gross  negli({ence,  was  more  definite  and  ap- 
propriate." Patteaon,  J.,  aaid:  "I  never  could 
»S6 


understand  what  is  meant  by  a  party's  taking 
a  bill  under  circumstances  which  ought  to  luiTe 
excited  the  suspicion  of  a  prudent  man."  In 
Backhouse  v.  Harrison,  decided  at  the  same 
term,  the  same  doctrine  was  held  on  the  an- 
thority  of  Crook  v.  Jadis;  no  additional  reaioM 
are  given  for  the  opinion  except  that  Puttnon, 
J.,  had  "no  hesitation  in  saying  that  the  doc- 
trine first  laid  down  in  Gill  v.  Cubitt,  and  aeM 
upon  in  other  cases,  has  gone  too  far  and  ought 
to  be  restricted."  In  Goodman  v.  Harvey,  de- 
cided in  1836,  a  non-suit  was  taken,  and  Un 
case  came  before  the  court  in  bank  on  a  rale 
nisi  for  a  new  trial.  The  only  opinion  reported 
was  by  Lord  Denman,  Ch.  J.,  who  said:  "The 
question  I  offered  to  submit  to  the  jury  wu, 
whether  the  plaintiff  had  been  guilty  of  grou 
negligence  or  not.  I  believe  we  are  all  of  opin- 
ion that  gross  negligence  only  would  not  be  i 
sufTicicnt  answer,  where  the  party  has  given 
consideration  for  the  bill.  Gross  negligence 
may  be  evidence  of  mala  fides,  but  it  is  not  the 
same  thing.  We  have  shaken  off  the  last  rem- 
nant of  the  contrary  doctrine.  Where  the  bill 
has  passed  to  the  plaintiff  without  any  proof  of 
bad  faith  in  him,  there  is  no  objection  to  hii 
title." 

The  ruling  in  the  last  case  is  at  Tariaoee 
with  the  decisions  in  the  two  preceding,  made 
by  the  same  court  only  two  years  before,  and  ii 
coincident  with  the  doctrine  urged  by  Mr.  Des- 
man, as  counsel  in  Down  v.  Hailing,  withont 
success.  In  all  of  them  it  is  assumed  that  the 
holder  is  not  affected  by  constructive  notice  of 
the  defect  or  infirmity  in  the  title.  In  neither 
of  them  is  the  decision  placed  upon  principle  or 
authority,  or  sustained  by  any  intelligible  jn- 
dicial  reasoning.  Decisions  so  arbitrary  and  in- 
consistent, cannot  be  regarded  as  of  sufficient 
authority  to  overturn  the  doctrine  established 
by  an  uninterrupted  series  of  decisions  by  the 
courts  of  King's  Bench,  Common  Pleas,  and 
Exchequer,  and  founded  on  principle  as  well  u 
authority. 

The  more  recent  cases  cited  in  support  ofthe 
doctrine  of  Lord  Denman  are  Stevens  ▼.  Foster, 
1  Oomp.  M  &  R.  849;  Uther  v.  Rich,  10  Ad.t 
E.  784;  Arbouin  v.  Anderson,  1  Ad.  ft  E.  K. 
S.  498;  and  Masters  v.  Ibberson,  8  Com.  B. 
100.  In  the  first  of  these  cases  the  question  «u 
not  made,  but  the  case  was  considered  by  tk 
court  in  bank,  together  with  Foster  v.  Pearsoa, 
arising  out  of  the  same  transaction ;  and  it  wu 
in  reference  to  the  direction  given  to  the  jai; 
at  the  trial  of  the  latter  case  (as  in  Gill  i. 
Cubitt),  that  Baron  Park,  in  delivering  tta 
judgment  of  the  court,  expressed  a  doubt  of  it< 
propriety,  especially  since  the  decisions  of  tti 
king's  Bench  in  Crook  v.  Jadis  and  Backkoni 
V.  Harrison,  but  said  it  was  unnecessary  to  d^ 
cide  the  question  then,  and,  assuming  the  din^ 
tions  to  be  correct,  decided  the  case  on  oths 
grounds. 

In  the  other  cases,  the  questions  arose  on  tk 
pleadings  under  the  new  rules. 

It  does  not  appear  that  the  doctrine  ia  tk 
case  of  Goodman  v.  Harvey  has  been  heU  k; 
any  court  except  the  King's  Bendi,  and  ia  ik 
case  of  Hatch  v.  Searles,  decided  in  1854  (H 
Eng.  L.  ft  E(^  219),  the  doctrine  repndiitri 
by  the  King's  Bench  was  distinctly  asserted. 

The  American  courts  do  not  appear  to  itn 
had  much  difficulty  at  any  time  in  deteraiiiif 
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what  facts  and  circumstances  would  amount  to 
actual  or  constructive  notice  of  any  defect  or 
infirmity  in  a  bill.  In  every  case  in  which  the 
question  was  presented  (with  the  exception  of 
one  in  Georgia),  the  language  of  the  judges,  as 
to  the  necessity  of  caution  on  the  part  of  the 
holder,  and  of  inquiry  when  he  had  cause  to 
auspect  the  title  to  a  bill,  has  been  explicit. 
Before  the  decision  of  the  case  of  Gill  v.  Cubitt, 
the  doctrine  it  recognizes  had  been  held  in  two 
of  the  States,  by  courts  of  as  high  authority  on 
questions  of  commercial  law  as  any  of  the 
courts  of  England,  or  any  other  country. 

As  early  as  1808,  the  Supreme  Court  of  Mas- 
sachusetts held,  in  Ayer  v.  Hutchins,  4  Mans. 
370,  that  "where  the  indorsee  receives  the  note 
under  circumstances  which  might  reasonably 
excite  suspicion,  he  ought,  Ijefore  he  takes  it, 
to  inquire  into  its  validity;  and  if  he  does  not, 
he  takes  it  subject  to  any  legal  defense  that 
could  defeat  a  recovery  by  the  payee.  In  1816 
the  Supreme  Court  of  New  York,  in  Wiggin  v. 
Bush,  12  Johns.  306,  where  the  note  sued  on 
was  dated  24th  May,  and  it  appeared  by  an  in- 
dorsement that  it  was  in  fact  made  22d  April, 
held,  that  by  the  indorsement  on  the  note  of 
the  real  date,  the  plaintiff  (indorsee)  had  infor- 
mation which  ought  to  have  led  to  inquiry  into 
the  manner  in  which  the  note  had  been  ob- 
tained by  the  payee;  the  past  dating  a  note 
which  was  indorsed,  was  an  extraordinary  cir- 
cumstance and  ought  to  have  excited  suspi- 
cion; and  that  their  neglect  to  make  the  in- 
quiry subjected  them  to  all  the  consequences  of 
the  transaction  between  the  immediate  parties. 

See,  also,  Brown  v.  Tabcr,  6  Wend.  566; 
Hall  T.  Hale,  8  Conn.  336;  Hunt  v.  Sandford, 
6  Yerg.  387;  Bentzhoover  v.  Blackstock,  3 
Watts,  26;  Nicholson  v.  Patton,  13  La.  216; 
Lapice  v.  Clifton,  17  La.  162. 

In  Andrews  v.  Pond,  13  Pet.  65,  Chief  Jus- 
tice Taney  said:  "A  person  who  takes  a  bill 
which,  upon  the  face  of  it,  was  dishonored, 
eannot  lie  allowed  to  claim  the  privileges  which 
belong  to  a  bona  fide  holder  without  notice.  If 
he  chooses  to  receive  it  under  such  circum- 
stances, he  takes  it  with  all  the  infirmities  lie- 
loDging  to  it,  and  is  in  no  better  condition  than 
the  person  from  whom  he  received  it." 

See,  also.  Fowler  v.  Brantley,  14  Pet.  318; 
Sandford  v.  Norton,  14  Vt.  228;  McConnell  ▼. 
Hodson,  2  Gilm.  640;  Russell  v.  Hadduck,  3 
Gilm.  233;  Mathews  v.  Poythess,  4  Ga.  287; 
Louisiana  State  Bank  v.  N.  0.  Nav.  Co.  3  La. 
Ann.  294;  McKesson  v.  Stanberry,  3  Ohio  St. 
16«;  Holbrook  v.  Mix,  1  E.  D.  Smith,  164. 

It  ia  a  well  established  principle  that  what- 
ever is  notice  enough  to  excite  attention,  and 
rt  a  party  on  his  guard  and  call  for  inquiry, 
notice  of  everything  to  which  such  inquiry 
adght  have  led.  When  a  person  has  sufficient 
information  to  lead  him  to  a  fact,  he  shall  be 
deemed  to  have  notice  of  it. 

Kennedy  v.  Green,  3  Myl.  &  K.  719;  Sugd. 
V.  &  P.  1052 ;  Pringle  v.  Phillips,  5  Sandf.  167. 

The  decisions  which  have  been  cited  of  all 
tlte  courts  of  England  in  bank,  prior  to  1834, 
and  of  the  American  courts  at  all  times,  with  a 
■ingle  exception,  are  but  the  application  of  the 
general  principles  to  particular  cases.  That 
principle  applied  to  this  case  is  decisive  against 
the  plaintiff,  as  well  upon  the  undisputed  facts 
|>ro««d  at  this  trial  aa  those  found  by  the  jury. 
15  It.  ed. 


It  was  proved  beyond  controversy  that  the 
plaintiff  took  the  bill  with  a  full  knowledge  of 
several  facts  and  circumstances,  each  one  of 
which  has  been  held  deficient  to  charge  a  holder 
of  negotiable  paper  with  notice  of  defects  or  in- 
firmities in  the  title.  He  took  the  bill  which  he 
had  refused  to  discount,  from  his  debtor  known 
to  be  insolvent,  merely  as  a  pledge  to  secure  a 
desperate  debt. 

See  Eagan  v.  Threlfall,  6  Dowl.  ft  B.  826; 
Bay  V.  Coddington,  6  Johns.  Ch.  64. 

He  received  it  with  a  knowledge  that  it  had 
been  a  long  time  in  the  hands  of  his  debtor  in 
blank,  while  he  was  in  pecuniary  difficulties. 

Hatch  V.  Searles,  31  Eng.  L.  &  Eq.  219. 

He  not  only  knew  the  bill  to  be  falsely 
dated,  but  he  himself  filled  the  blank  with  the 
false  date  it  lx>re. 

Wiggin  V.  Bush,  12  Johns.  306. 

He  attempted  to  pass  it  off,  not  only  without 
the  indorsement  of  his  firm  or  his  own  (Hol- 
brook V.  Mix,  1  E.  D.  Smith,  164),  but  gave 
a  false  reason  for  refusing  to  indorse.  Neither 
the  plaintiff  nor  his  firm  had  authority  to  sell 
the  bill  for  another;  on  the  contrary,  they 
had  stipulated  not  to  dispose  of  it  nor  put  it 
into  circulation  before  the  maturity  of  the  notes 
of  their  debtor.  The  demand  by  the  debtor  of 
such  a  stipulation  was  alone  sullicient  to  put 
the  plaintiff  and  his  firm  on  their  guard.  Under 
these  circumstances  the  plaintiff  cannot  com- 
plain, if  he  is  held  to  have  taken  the  bill  sub- 
ject to  the  defenses  of  the  defrauded  acceptor. 

Mr.  Justice  Clifford  delivered  the  opinion  of 
the  court: 

This  was  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Mis- 
souri. 

Timothy  S.  Goodman,  a  citizen  of  the  State 
of  Ohio,  complained  in  the  court  below  of  John 
Simonds,  a  citizen  of  the  State  of  Missouri,  in 
a  plea  of  trespass  on  the  case  upon  promises. 
The  declaration  was  filed  on  the  1st  day  of 
March,  1864.  It  contained  two  counts — one 
upon  a  bill  of  exchange,  and  the  other  upon  an 
account  stated.  At  the  April  Term  following, 
the  defendant  appeared  and  pleaded  the  gen- 
eral issue,  which  was  joined,  and  several  special 
pleas  in  bar  of  the  action.  The  special  pleas 
were  held  bad  on  demurrer,  and  at  the  October 
Term,  1866,  the  parties  went  to  trial  on  the 
general  issue,  Robert  M.  Nesbit,  a  witness 
called  for  the  plaintiff,  testified  that  he  was  a 
notary  public  of  the  County  of  St.  Louis;  and 
that,  as  such,  on  the  16th  day  of  January,  1848, 
he  presented  the  bill  in  suit  for  payment  to 
John  Simonds,  .the  acceptor,  who  refused  to 
pay  it,  and  that  he  afterwards  gave  due  notice 
of  the  presentment  and  refusal  to  both  indors- 
ers.  And  the  witness  further  testified,  that  he 
was  well  acquainted  with  the  signatures  of  all 
the  parties  to  the  bill,  except  that  of  the 
drawer,  and  that  they  were  genuine.  Where- 
upon the  plaintiff  read  in  evidence  the  bill  of 
exchange  descril>ed  in  the  first  count  of  the 
declaration,  together  with  the  indorsements 
thereon,  as  they  appear  in  the  record.  W. 
Nesbit  &  Co.  were  merely  nominal  holders 
*of  the  bill,  never  having  had  any  inter-  [•357 
est  in  it,  and  only  indorsed  it  to  the  plaintiff 
for  the  greater  convenience  in  bringing  the 
suit.     Evidence  was  then  introduced  on   the 
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part  of  the  defendant,  exhibiting  substantially 
the  following  state  of  facts:  On  the  2l8t  day 
of  June,  1847,  the  defendant  addressed  a  letter 
to  Wallace  Sigerson,  who  resided  at  Cincinnati, 
informing  him  that  he  wished  to  avail  himself 
of  banking  facilities  in  that  place,  to  carry  on 
certain  business,  in  which  lie  and  John  Sigerson 
had  determined  to  engage,  and  asking  his  as- 
sistance, as  a  correspondent,  to  negotiate  dis- 
counts, inclosing  at  the  same  time,  his  letter  of 
credit  for  $10,000,  and  two  bills  of  exchange, 
each  for  the  sum  of  (5,000,  and  suggesting  in 
the  same  letter  that  they  should  require  some 
(20,000  to  (25,000  during  the  next  four  or  live 
months,  in  sums  of  about  (5,000,  as  the  same 
could  be  used  from  time  to  time.  ]n  the  same 
letter  also  he  instructed  his  correspondent  to 
negotiate  (5,000  immediately,  authorizing  him 
to  use  for  that  purpose  either  the  letter  of 
credit  or  the  bills  of  exchange.  When  those 
bills  were  transmitted  to  Cincinnati,  they  were 
in  all  respects  perfect  bills  of  exchange, 
except  that  the  name  of  the  drawer  was 
wanting,  and  they  were  without  date. 
They  were  both  'made  payable  to  the 
order  of  John  Sigerson,  and  by  him  indorsed  in 
blank,  and  were  accepted  by  the  defendant. 
Soon  after  their  receipt,  Wallace  Sigerson,  as 
drawer,  procured  one  of  the  bills  to  be  dis- 
counted according  to  his  instructions,  and  re- 
mitted the  proceeds,  or  a  part  thereof,  to  the 
defendant;  and  it  also  appeared  that,  during 
that  season,  he  procured  other  bills  of  the  same 
kind,  to  be  discounted  for  the  same  parties,  to 
the  amount  of  (25,000.  The  other  bill  for- 
warded at  that  time  is  the  one  now  in  suit. 
Wallace  Sigerson  had  also  large  transactions  of 
his  own,  the  same  season,  amounting  to  (400,- 
000.  Many  of  his  own  transactions  were  with 
his  brother,  John  Sigerson,  who  was  the  payee 
and  indorser  of  this  bill,  and  was  jointly  en- 
gaged in  the  same  business  with  the  defend- 
ant. He  and  his  brother  interchanged  accom- 
modation paper,  and  some  of  their  acceptances 
were  regularly  discounted  in  bank,  and  it  did 
not  appear  that  any  complaint  was  made,  either 
by  the  acceptor  or  indorser,  that  this  bill  had 
not  been  accounted  for  or  returned.  There 
were  dealings,  also,  the  same  season,  between 
T.  S.  Goodman  &  Co.  and  Wallace  Sigerson. 
They  made  a  settlement  on  the  12th  day  of 
October,  1847,  when  it  was  ascertained  that 
the  amount  due  to  T.  8.  Goodman  &  Co.  was 
about  (5,600,  arising  principally  from  notes  dis- 
counted, secured  by  bills  of  exchange  as  collat- 
S58*]  erals,  on  which  nothing  'had  been  real- 
ir«d.  At  the  settlement,  the  debt  was  divided 
into  two  notes,  one  having  sixty  and  the  other 
seventy-five  days  to  run;  and  Wallace  Sigerson 
testified  that  he  gave  his  two  notes  in  payment 
of  the  debt,  and  left  this  bill  as  collateral  se- 
curity to  the  notes,  fixing  the  dates  so  that  the 
notes  would  mature  twelve  or  fifteen  days  be- 
fore the  bill.  Two  drafts  on  Ravisess,  Bulock 
ft  Co.,  previously  held  as  collaterals,  were  em- 
braced in  the  settlement,  and  formed  a  part  of 
the  indebtedness  for  which  the  notes  were 
given;  and  McDonald,  who  was  the  book- 
keeper of  the  plaintiff's  firm,  and  a  witness  for 
the  defendant,  testified  he  knew  of  no  other 
collateral  security  than  this  bill,  which  the  firm 
held  for  those  notes.  It  would  seem,  there- 
fore, that  all  the  prior  collaterals  were  surren- 


dered  to  the  defendant  at  the  settlement.  Then 
is  some  confusion,  and  perhaps  uncertainty,  ig 
the  evidence  reported,  respecting  the  history  of 
the  bill  from  the  time  it  went  into  the  poiaa. 
sion  of  Wallace  Sigerson  till  it  was  thus  plued 
in  the  hands  of  T.  S.  Goodman  &  Co.,  as  col. 
lateral  security  to  the  above  mentioned  notes. 
It  may,  however,  be  gathered  from  the  testi- 
mony of  Wallace  Sigerson,  that  he  first  offend 
it  for  discount  to  the  Ohio  Life  and  Trust  Com- 
pany, and  shortly  afterward  to  the  plaintiff,  for 
the  same  purpose,  and  that  the  plaintiff  it- 
clined  to  discount  it,  but  soon  after  took  it  u 
collateral  security  for  temporary  loans.  How 
long  the  bill  remained  in  the  possession  of  the 

filaintiff  as  collateral  security  for  temporary 
oans  does  not  appear,  nor  for  whose  beaefit 
the  money  was  obtained.  When  the  settlement 
took  place,  Wallace  Sigerson  told  the  plaintiff 
that  he  had  a  right  to  use  the  bill,  and  the 
plaintiff  agreed  that  it  should  not  be  sent  to  St. 
Louis  for  collection  till  after  the  maturity  of 
the  notes  to  which  it  was  collateral.  Nothing 
of  the  kind  was  agreed  when  it  was  left  aa  col- 
lateral security  for  temporary  loans.  Wallaee 
Sigerson  became  the  drawer  of  this  bill,  as  he 
had  previously  done  with  respect  to  the  other, 
which  was  sent  him  at  the  same  time,  and  filled 
up  the  date,  but  whether  at  the  time  of  the  set- 
tlement, or  previously,  was  not  entirely  cer- 
tain. He  failed  in  business  in  November,  1847, 
and  on  the  twentieth  day  of  the  same  month,  T. 
S.  Goodman  &  Co.  addressed  a  letter  to  C.  W. 
Clark  ft  Brothers,  inclosing  this  bill,  and  re- 
questing them  to  pass  it  at  the  least  rate,  not 
exceeding  twelve  per  cent,  interest,  saying, 
"We  do  not  indorse  it,  as  we  are  selling  it  for 
another;  and  when  L.  C.  Clark,  one  of  that 
firm,  a  few  days  afterward  offered  the  bill  for 
sale  to  the  defendant,  "he  said  it  was  a  forgeiy 
of  his  name;  that  Wallace  Sigerson  had  no  aa- 
thority  to  use  it."  At  the  trial,  the  court,  oi 
the  prayer  of  the  plaintiff,  instructed  the  jury 
to  the  effect,  that  if  the  plaintiff  acquired  the 
bill  of  Wallace  Sigerson  as  'collateral  [*SSI 
security  without  notice  of  his  want  of  authori- 
ty to  transfer  it,  that  the  plaintiff  was  unaffect- 
ed by  such  abuse  of  trust,  and  that  the  defend- 
ant was  precluded  from  setting  it  up  as  a  de- 
fense in  this  suit,  to  which  no  exceptions  wer* 
taken.  We  pass  over  the  first  instruction  givea 
to  the  jury  on  the  prayer  of  the  defendant, 
for  the  same  reason  that  it  was  not  excepted 
to,  and  proceed  to  examine  the  second,  u 
amended  by  the  court,  which  presents  the  piis- 
cipal  subject  of  controversy  at  the  present  tiat. 
It  was  to  the  effect,  that  "if  such  facts  ui 
drcumstanoet  were  known  to  the  plaintiff  u 
caused  him  to  suspect,  or  would  have  caused 
one  of  ordinary  prudence  to  suspect,  that  Wal- 
lace Sigerson  haa  no  interest  in  the  bill,  and  to 
authority  to  use  the. same  for  his  own  benefit, 
and  by  ordinary  diligence  he  could  have  sieer- 
tained  these  facts,  then  the  jury  will  find  bi 
the  defendant." 

I.  The  general  question  which  the  bill  d 
exceptions  presents,  arising  upon  that  instm- 
tion,  is  certainly  one  of  very  considerable  is- 
portance,  especially  to  the  mercantile  coaM- 
iiity,  as  it  affects  the  transfer  and  free  eiiaili- 
tion  of  bills  of  exchange  and  promissory  Doto, 
which,  liy  virtue  of  their  negotiable  qnalitT, 
constitute  the  principal  medium  for  the  tisM- 
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action  of  their  bnsineos  affair*.  There  is,  how- 
ever, some  reason  to  doubt  whether  the  evi- 
dence at  the  trial  furnished  any  proper  basis 
for  the  application  of  the  instruction  in  this 
caae,  even  supposing  the  principle  announced 
to  be  correct  as  an  abstract  proposition;  and 
this  gives  rise  to  a  preliminary  question,  which 
will  be  first  considered,  whether  the  instruction 
ought  not  to  be  regarded  as  objectionable  on 
that  account.  When  a  prayer  for  instruction  is 
presented  to  the  court,  and  there  is  no  evidence 
in  the  case  for  the  consideration  of  the  jury,  it 
ought  always  to  be  withheld;  and  as  a  general 
rule,  if  it  is  given  under  such  circumstances,  it 
will  be  error  in  the  court,  for  the  reason  that 
its  tendency  may  be  and  often  is  to  mislead  the 
jury,  by  withdrawing  their  attention  from  the 
legiiimate  points  of  inquiry  involved  in  the  is- 
Bue.  All  that  was  shown  at  the  trial,  in  ad- 
dition to  the  description  of  the  bill,  was  the 
refusal  of  the  plaintiff  to  discount  it  when  it 
was  offered  for  that  purpose,  his  possession 
and  control  of  it  shortly  after,  as  a  pledge  for 
temporary  loans,  and  the  subsequent  transfer 
of  the  bill  to  him  as  collateral  security  at  the 
settlement,  together  with  the  circumatakces  of 
that  transaction,  and  what  appeared  in  the  let- 
ter of  T.  S.  Goodman  &  Co.,  transmitting  the 
bill  to  St.  Louis  for  sale.  Other  circumstances 
are  adverted  to  in  the  printed  argument  for  the 
defendant ;  but  as  they  do  not  appear  to  be  bu» 
tained  by  the  evidence  in  the  case,  they  are 
omitted.  Nothing  transpired  when  the  bill  was 
860*]  offered  for  discount,  more  than  'what  oc- 
curs on  similar  occasions  in  the  daily  transac- 
tions among  business  men.  It  was  offered  and 
declined,  and  that  was  the  whole  transaction, 
•o  far  as  it  was  disclosed  in  the  evidence.  No 
reasons  were  assigned  by  the  plaintiff  for  de- 
clining, and  none  were  asked  for  by  the  holder, 
who  offered  the  bill.  Mere  speculative  infer- 
ences are  never  allowable,  and  cannot  be  re- 
garded as  evidence.  The  refusal  to  discount 
the  bill  might  have  been  for  the  reason  sup- 
posed in  the  instruction;  and  so  also  it  might 
have  been  for  a  very  different  reason,  such  as 
*  prior  obligation  to  other  customers,  want  of 
available  funds,  or  from  a  desire  for  farther  in- 
formation as  to  the  pecuniary  standing  of  the 
parties  to  this  bill ;  and  whether  it  was  for  any 
one  of  the  reasons  suggested,  or  some  other,  in 
the  absence  of  any  explanation,  was  a  mere 
naked  conjecture.  Another  answer  may  also  be 
given  to  this  suggestion,  which  is  equally  de- 
cisive, and  that  is  the  subsequent  conduct  of 
the  plaintiff  in  taking  the  bill  as  a  pledge  for 
temporary  loans,  which  seems  to  negative  the 
supposition  altogether  that  the  previous  refusal 
to  discount  it  was  on  account  of  any  suspicion 
he  entertained,  either  as  to  the  genuineness  of 
the  paper  or  of  the  authority  of  the  holder  to 
pass  it.  Some  time  elapsed,  after  the  bill  was 
offered  for  discount,  before  it  was  finally  trans- 
ferred to  the  plaintiff,  and  that  fact  undoubt- 
edly was  well  known  to  the  plaintiff  at  the 
time  of  the  transfer;  and  so  also  was  the  more 
important  one  in  this  investigation,  that  during 
all  that  time  the  bill  remained  in  the  custody  or 
under  the  control  of  Wallace  Sigerson,  aa  the 
ostensible  owner,  and  that  he  claimed  and  ex- 
ercised over  it  all  the  rights  of  a  holder  for  val- 
ue. If  these  circumstances  are  taken  in  connec- 
tion with  each  other,  aa  they  unquestionably 
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should  be,  there  can  be  no  doubt  they  were  far 
better  suited  to  inspire  confidence  in  the  title 
of  the  holder  than  to  excite  suspicion  in  regard 
to  his  authority  to  pass  the  bill;  and  if  they 
had  that  effect,  it  was  plainly  the  fault  of  the 
defendant  in  executing  and  forwarding  the  bill 
to  his  correspondent,  and  in  intrusting  it  to  his 
control,  and  suffering  it  to  remain  in  his  custo- 
dy without  inquiry  or  complaint.  The  want  of 
date  to  the  bill  at  the  time  it  was  offered  for 
discount,  under  the  circumstances  disclosed  in 
the  evidence,  was  entirely  ari  immaterial  con- 
sideration. «When  the  defendant  sent  the  bill 
to  Wallace  Sigerson,  indorsed  in  blank  and  with- 
out date,  and  intrusted  it  to  his  care  and  dis- 
cretion, to  be  used  for  his  own  benefit,  he 
thereby  empowered  him  to  fill  the  blank,  as  a 
necessary  incident  to  the  trust  conferred,  just 
as  effectually  as  if  the  authority  had  been  ex- 
pressly delegated  by  the  terms  of  the  letter  in 
which  it  was  sent.  Nor  was  it  of  any  conse- 
quence that  it  was  antedated,  as  compared 
with  the  time  *when  it  was  passed  to  [*361 
the  plaintiff,  inasmuch  sis  it  was  filled  up  by  his 
own  correspondent,  before  he  parted  with  its 
possession  and  control,  and  was  actually  made 
to  bear  date  subsequent  to  the  time  when  it 
was  received  from  the  defendant.  In  filling  it 
up,  he  but  carried  into  effect  one  of  the  pur- 
poses for  which  it  had  been  forwarded,  as  ia 
plainly  indicated  from  the  general  scope  and  de- 
sign of  the  letter.  He  was  authorized  to  use  the 
bill  to  raise  money  for  the  benefit  of  the  de- 
fendant; and  in  order  to  use  the  bill  for  that 
purpose,  it  must  have  been  expected  that  he 
would  become  the  drawer,  and  nil  up  the  date 
at  his  discretion.  Independently,  however,  of 
the  terms  of  the  letter,  it  may  be  asserted  as  a 
general  principle,  that  where  a  party  to  a  nego- 
tiable bill  of  exchange  or  promissory  note  in* 
trusts  it  to  the  custody  of  another,  when  it  is 
without  date,  whether  it  be  for  the  purpose  to 
accommodate  the  person  to  whom  it  was  in- 
trusted, or  to  be  used  for  his  own  benefit,  such 
bill  or  note  carries  on  its  face  an  implied  au- 
thority to  fill  up  the  blank;  and,  as  between 
such  party  to  the  bill  or  note  and  innocent 
third  parties,  the  person  to  whom  it  was  so  in- 
trusted must  be  deemed  the  agent  of  the  party 
who  committed  such  bill  or  note  to  his  custody, 
and  as  acting  imder  his  authority,  and  with  hia 
approbation.  Mitchell  t.  Culver,  7  Cow.  336, 
and  note. 

The  general  doctrine  on  this  subject,  and  the 
reasons  on  which  it  is  founded,  are  stated  by 
Shaw,  Ch.  J.,  in  Androscoggin  Bank  v.  Kim- 
ball, 10  Cush.  373.  as  follows:  "The  rule  ia 
very  clear,  that  if  one  party,  intending  to  ac- 
commodate another,  signs  his  name  to  a  blank 
paper,  he  authorizes  the  other  to  whom  he  de- 
livers it,  and  for  whose  accommodation  it  waa 
made,  to  fill  up  the  blank;  and  the  filling  up, 
being  done  by  his  authority,  is  his  act,  and 
he  is  bound  by  it;  and  we  concur  in  the  prin- 
ciple, and  think  it  applies  with  even  more  force 
when  it  was  done  for  his  own  benefit,  aa  in 
this  case."  Violet  v.  Fatten,  6  Crancb,  142; 
Russell  v.  Langstaffe,  2  Doug.  614;  Collins  v. 
Emett,  1  H.  Black.  313;  Montague  t.  Perkina, 
22  Kng.  L.  &  Eq.  610. 

The  circumstances  thus  far  considered,  we 
think,  afforded  no  ground  of  inference  what- 
ever to  support  the  theory  of  fact  assumed  In 
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the  instruction.  But  it  is  more  difficult  to  dis- 
pose of  those  tliat  follow  in  the  same  way,  on 
account  of  the  extremely  indefinite  nature  of 
the  inquiry  arising  under  the  instruction.  One 
man  is  more  readily  influenced  to  suspect  fraud 
in  matters  of  business  than  another,  and  the 
same  individual  may  be  differently  impressed 
by  similar  transactions  occurring  at  different 
times  under  precisely  similar  circumstances;  so 
that  in  some  cases,  where  the  eyidences  to  ex- 
Se2*]  cite  suspicion  were  'slight,  it  might  be 
impossible  to  determine  whether  they  were  or 
were  not  of  a  character  to  be  regarded  as  tend- 
ing to  support  an  issue  like  the  one  presented 
under  the  first  branch  of  the  instruction,  with- 
out first  ascertaining  the  general  characteristics 
of  the  mind  of  the  individual  who  was  the  sub- 
ject of  the  inquiry,  and  his  usual  habit  in  con- 
ducting his  business  affairs.  A  striking  illus- 
tration of  thedifliculty  attending  the  investigation 
is  to  be  found  in  the  instruction  itself,  assum- 
ing for  the  present  that  it  must  be  understood 
according  to  the  usual  import  of  the  language 
employed.  Under  its  first  branch  it  was  neces- 
sary, in  order  to  relieve  the  defendant,  that  the 
jury  should  find  that  such  facts  and  circum- 
stances were  known  to  the  plaintiff  as  caused 
him  to  suspect  the  title  or  authority  of  the 
holder  to  transfer  the  bill.  But  the  jury  might 
come  to  the  conclusion  that  the  plaintiff  was 
thoughtless,  confiding,  or  inattentive  on  the  oc- 
casion, and  that  he  in  fact  took  the  bill  with- 
out any  such  suspicion;  and  to  guard  against 
the  effect  of  such  a  finding,  the  second  branch 
of  the  instruction  was  framed,  and  under  that 
it  was  of  no  consequence  whether  the  plaintiff 
himself  suspected  the  title  of  the  holder  or  not, 
aa  the  defendant  was,  nevertheless,  to  be  fully 
exonerated  if  thp  jury  found  that  -such  facts 
and  circumstances  were  known  to  him  as  would 
have  caused  one  of  ordinary  prudence  to  sus- 
pect, and  by  ordinary  diligence  he  could  have 
ascertained,  the  true  state  of  the  title.  Here 
was  an  attempt  to  prescribe  a  standard  in  the 
investigation,  by  which  the  degree  of  suspicion 
intended  to  be  required  to  defeat  the  claim  of 
the  plaintiff  could  be  ascertained  and  measured 
by  the  jury;  but  under  the  first  branch  of  the 
instruction  no  such  attempt  was  made,  and  no 
other  criterion  was  furnished  to  guide  the  jury 
in  their  deliberations,  than  mere  naked  suspi- 
cion; and  consequently,  if  the  jury  believed, 
from  the  evidence  in  the  case,  that  the  plaintiff 
at  the  time  of  the  transfer  suspected  the  title 
or  authority  of  the  holder  to  pass  the  bill,  no 
matter  how  slight  his  suspicions  were,  they 
were  directed  to  return  their  verdict  for  the  de- 
fendant. With  this  explanation  as  to  the  na- 
ture of  the  present  inquiry,  we  will  proceed  to 
notice  the  remaining  circumstances  relied  on  as 
evidence  in  the  case  to  support  the  instruction. 
They  consist  of  the  knowledge  that  the  plain- 
tiff is  supposed  to  have  acquired  at  the  settle- 
ment, that  Wallace  Sigerson  was  embarrassed 
in  his  business  affairs,  and  of  the  subsequent 
conduct  of  his  firm,  in  forwarding  the  bill  to 
St.  Louis  before  the  maturity  of  the  notes,  and 
the  remark  in  their  letter  that  they  did  not  in- 
dorse the  bill,  as  they  were  selling  it  for  an- 
other. These  circumstances  are  consistent  with 
the  proposition  of  fact  assumed  in  the  instruc- 
tion; and  though  they  are  susceptible  of  an  en- 
863*]  tirely  'different  explanation,  yet  per- 
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haps  it  would  be  going  too  far  to  say,  as  mtt- 
ter  of  law,  that  they  afforded  no  ground  of  ig. 
ferencc  in  the  direction  supposed  by  the  uefcnd. 
ant.  We  think,  therefore,  that  the  judgment 
ought  not  to  be  reversed  on  the  grounu  tait 
there  was  no  evidence  in  the  case  to  authoriie 
the  instruction.  We  say  so,  however,  in  refer- 
ence to  the  peculiar  issue  arising  under  that  in- 
struction, and  the  form  of  the  questions  sub- 
mitted to  the  jury,  and  not  in  respect  to  any 
different  issue  which  may  properly  arise  here- 
after in  cases  of  this  description.  There  it  a 
wide  difference  between  suspicion  and  knowl- 
edge in  respect  to  the  subject  matter  under  con- 
sideration, and  even  as  between  the  evidences 
of  suspicion,  and  such  as  would  show  grosi 
negligence  on  the  part  of  a  banker  or  busineti 
man  when  discounting  or  purchasing  negotiable 
paper  transferable  by  delivery.  A  peri^on  may 
often  suspect  in  matters  of  business  what  in 
fact  he  does  not  believe,  and  experience  teaches 
that  he  will  sometimes  suspect  what  he  has  no 
reason  to  believe,  and  that,  too,  when  the  evi- 
dences to  excite  suspicion  are  so  slight  that  he 
himself  would  scorn  to  acknowledge  them  as 
the  basis  of  his  action  in  the  premises.  Evi- 
dence merely  tending  to  show,  as  in  this  case, 
that  a  party,  in  acquiring  a  negotiable  bill  of 
exchange  or  promissory  note,  suspected  the  ti- 
tle of  the  holder  at  the  time  of  the  delivery, 
would  clearly  be  insufficient  to  authorize  the 
conclusion  that  he  was  guilty  of  gross  negli- 
gence when  the  transfer  was  made,  and  it  would 
hardly  constitute  an  approach  towards  proof 
that  he  had  knowledge  that  such  holder,  who 
was  known  to  be  dealing  in  such  paper,  and 
claimed  the  right  to  use  it,  was  guilty  of  any 
breach  of  trust  in  passing  it. 

II.  The    more    important   question,    whether 
the  instruction  was  correct,  remains  to  be  con- 
sidered;   and   in  approaching  that   question  it 
becomes  necessary,  in  the  first  place,  to  ascer- 
tain what  the  instruction  was,  and  to  deduce 
from  it  the  principle  of  commercial  law  which 
was  applied  to  the  case.    It  was  somewhat  pe- 
culiar in  its  language,  and,  in  fact,  contained 
two  distinct  propositions,  differing  essentially 
in  certain  aspects,  and  not  entirely  reconcilable 
with  each  other;  and  yet  we  cannot  doubt  that 
the  Circuit  Court,  in  giving  the  instruction  t« 
the  jury,  intended  to  apply  the  doctrine  to  the 
case,  that  the  title  of  the  holder  of  a  negotiaUs 
bill   of   exchange   acquired   before   maturity  is 
not  protected  against  prior  equities  of  the  ante- 
cedent parties  to  the  bill,  where  it  was  taken 
without  inquiry,  and  under  circumstances  which 
ought    to    have    excited    the   suspicions   of  a 
prudent  and  careful  man.    Such  was  certainly 
the  general  scope  of  the  instruction,  especially 
its  second  proposition;   and   such,  it   may  lie 
presumed,   was   the  general   'principle    ['S64 
intended  to  be  embodied  in  the  questions  sob- 
mitted  to  the  jury.    They  have  been  so  treated 
here  in  the  oral  argument  for  the  plaintiff,  sad 
were  treated  in  the  same  way  in  the  printed  ar- 
gument filed  for  the  defendant.    Whether  either 
or  both  of  the  <pestions,  in  the  form  in  w\aA 
they  were  submitted,  were  objectionable  as  ii- 
volving  a  departure  from  the  doctrine  intended 
to  be  applied,  it  will  not  become  necessary  ts 
inquire.     One  thing  is  certain  — if  the  genenl 
principle  cannot  be  sustained,  there  is  nothisf 
in  the  features  of  the  departure  from  it,  or  the 
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particular  phraseology  of  the  questions  sub- 
mitted, to  benefit  the  defenuant.  Undouuicdiy 
the  same  general  idea  pervaded  the  instruction, 
though  the  questions  were  submitted  to  the 
jury  in  different  forms,  in  order  to  meet  the 
different  aspects  of  the  evidence  in  the  case. 
It  vas  to  the  effect,  that  if  the  plaintiff  had 
acquired  the  bill  under  the  circumstances  de- 
scribed in  either  branch  of  the  instruction, 
then  he  had  acted  without  due  caution,  and 
was  not  entitled  to  recover.  All  the  other 
grounds  of  defense  had  been  provided  for  in 
other  prayers  for  instruction.  This  one  was 
obviously  prepared  to  raise  the  single  ques- 
tion, whether  the  plaintiff  had  acted  with  due 
caution  in  acquiring  the  bill,  and  consequently 
assumed  all  the  other  requisites  of  a  good 
title  in  favor  of  the  plaintiff.  The  only  ques- 
tion, therefore,  arising  under  the  instruction,  is, 
whether  the  rule  of  commercial  law  applied  to 
the  case  was  correct. 

Bills  of  exchange  are  commercial  paper  in 
the  strictest  sense,  and  must  ever  be  regarded 
as  favored  instruments,  as  well  on  account  of 
their  negotiable  quality  as  their  universal  con- 
venience in  mercantile  affairs.  They  may  be 
transferred  by  indorsement;  or  when  indorsed 
in  blank,  or  made  payable  to  bearer,  they  are 
transferable  by  mere  delivery.  The  law  encour- 
ages their  use  as  a  safe  and  convenient  medium 
for  the  settlement  of  balances  among  mercan- 
tile men;  and  any  course  of  judicial  decision 
calculated  to  restrain  or  impede  their  free  and 
unembarrassed  circulation,  would  be  contrary 
to  the  soundest  principles  of  public  policy. 
Mercantile  law  is  a  system  of  jurisprudence 
aclcnowledged  by  all  commercial  nations;  and 
upon  no  subject  is  it  of  more  importance  that 
there  should  be,  as  far  as  practicable,  uni- 
formity of  decision  throughout  the  world.  A 
well  defined  and  correct  exposition  of  the  rights 
of  a  bona  fide  holder  of  a  negotiaV)le  instru- 
ment was  given  by  this  court  in  Swift  v.  Tyson, 
16  Pet.  p.  1,  as  long  ago  as  1842;  and  we  adopt 
that  exposition  relative  to  the  point  under  con- 
sideration on  the  present  occasion;  as  one  accu- 
rately defining  the  nature  and  character  of  the 
title  to  those  instruments  which  such  holder 
acquires  when  they  are  transferred  to  him  for 
a  valuable  consideration.  This  court  then  said, 
Sff5*]  and  we  'now  repeat,  that  a  bona  fide 
holder  of  a  negotiable  instrument  for  a  valu- 
able consideration,  without  notice  of  facts 
which  impeach  its  validity  between  the  antece- 
dent parties,  if  he  takes  it  under  an  indorse- 
ment made  before  the  same  becomes  due,  holds 
the  title  unaffected  by  these  facts,  and  may  re- 
cover thereon,  although,  as  between  the  antece- 
dent parties  the  transaction  may  be  without 
any  legal  validity.  That  question  was  not  one 
of  new  impression  at  the  date  of  that  decision, 
nor  was  it  so  regarded  either  by  the  court  or 
the  learned  judge  who  gave  the  opinion;  on  the 
contrary,  it  was  declared  to  be  a  doctrine  so 
long  and  so  well  established,  and  so  essential  lo 
the  security  of  negotiable  paper,  that  it  was 
laid  up  among  the  fundamentals  of  the  law, 
and  required  no  authority  or  reasoning  to  be 
brought  out  in  its  support;  and  the  opinion  on 
that  point  was  fully  approved  by  every  member 
of  the  court,  and  we  see  no  reason  to  qualify 
or  change  it  in  any  respect.  Such  being  the 
settled  law  in  this  court,  it  would  seem  tp  fol- 
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low  as  a  necessary  consequence  from  the  propo- 
sition as  stated,  that  if  a  bill  of  exchange,  in- 
dorsed in  blank,  so  as  to  be  transferable  by 'de- 
livery, be  misappropriated  by  one  to  whom  it 
was  intrusted,  or  even  if  it  be  lost  or  stolen, 
and  afterwards  negotiated  to  one  having  no 
knowledge  of  these  facts,  for  a  valuable  con- 
sideration, and  in  the  usual  course  of  business, 
his  title  would  be  good,  and  that  he  would  be 
entitled  to  recover  the  amount.  The  law  was 
thus  framed,  and  has  been  so  administered,  in 
order  to  encourage  the  free  circulation  of  ne- 
gotiable paper  by  giving  confidence  and  securi- 
ty to  those  who  receive  it  for  value;  and  this 
principle  is  so  comprehensive  in  respect  to  bills 
of  exchange  and  promissory  notes,  which  pass 
by  delivery,  that  the  title  and  possession  are 
considered  as  one  and  inseparable,  and  in  the 
absence  of  any  explanation  the  law  presumes 
that  a  party  in  possession  holds  the  instru- 
ment for  value  until  the  contrary  is  made  to 
appear,  and  the  burden  of  proof  is  on  the  party 
attempting  to  impeach  the  title.  These  prin- 
ciples are  certainly  in  accordance  with  the  gen- 
eral current  of  authorities,  and  are  believed  to 
correspond  with  the  general  understanding  of 
those  engaged  in  mercantile  pursuits.  The 
word  "notice,"  as  used  by  this  court  on  the  oc- 
casion referred  to,  we  think  must  be  under- 
stood in  the  same  sense  as  "knowledge,"  and  in- 
deed that  is  one  of  its  usual  and  appropriate 
significations.  Where  the  supposed  defect  or 
infirmity  in  the  title  of  the  instrument  appears 
on  its  face  at  the  time  of  the  transfer,  the 
question  whether  a  party  who  took  it  had  no- 
tice or  not,  is  in  general  a  question  of  construc- 
tion, and  must  be  determined  by  the  court  as 
matter  of  law;  and  so  it  was  understood  by 
this  court  in  Andrews  t.  Pond  et  al.  13  Pet. 
65,  where  it  is  said  that  "a  'person  [*S6< 
who  takes  a  bill  which  upon  the  face  of  it  was 
dishonored,  cannot  be  allowed  to  claim  the 
privileges  which  belong  to  a  bona  fide  holder. 
If  he  chooses  to  receive  it  under  such  circum- 
stances, he  takes  it  with  all  the  infirmities  be- 
longing to  it,  and  is  in  no  better  condition  than 
the  person  from  whom  he  received  it."  And 
the  same  doctrine  was  adopted  and  enforced  in 
Fowler  v.  Brantly,  14  Pet.  318,  where,  in  speak- 
ing of  a  promissory  note  so  marked  as  to  show 
for  whose  benefit  it  was  to  be  discounted,  this 
court  held  that  all  those  dealing  in  paper  "with 
such  marks  on  its  face,  must  be  presumed  to 
have  knowledge  of  what  it  imported."  See 
Brown  v.  Davis,  3  T.  R.  80. 

Other  cases  of  like  character,  where  the  de- 
fect appears  on  the  face  of  the  instrument,  are 
referred  to  in  the  printed  argument  for  the  de- 
fendant as  affording  a  support  to  the  instruc- 
tion under  consideration;  but  it  is  so  obvious 
that  they  can  have  no  such  tendency,  that  ws 
forbear  to  pursue  the  subject.  Ayer  v.  Hutch- 
ins,  4  Mass.  370;  Wiggin  v.  Bush,  12  Johns. 
30tl;  Cone  v.  Baldwin,  12  Pick.  645;  Brown  t. 
Taber,  5  Wend.  666. 

But  it  is  a  very  different  matter  when  it  is 
proposed  to  impeach  the  title  of  a  holder  for 
value,  by  proof  of  any  facts  and  circumstances 
outside  of  the  instrument  itself.  He  is  then  to 
be  affected,  if  at  all,  by  what  has  occurred  be- 
tween other  parties,  and  he  may  well  claim  an 
exemption  from  any  consequences  flowing  from 
their  acts,  unless  it  he  first  shown  that  he  had 
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knowledge  of  such  facts  and  circumstances  at 
the  time  the  transfer  was  made.  Notliing  less 
than  proof  of  knowledge  of  such  facts  and  cir- 
cumstances can  meet  the  exigencies  of  such  a 
defense;  else  the  proposition  as  stated  is  not 
true,  that  a  party  who  acquires  commercial 
paper  in  the  usual  course  of  business,  for  value 
and  without  notice  of  any  defect  in  the  title, 
may  hold  it  free  of  all  equities  between  the  an- 
tecedent parties  to  the  instrument.  Admit  the 
proposition,  and  the  conclusion  follows.  And 
the  question  whether  the  party  had  such 
knowledge  or  not,  is  a  question  of  fact  for  the 
jury,  and,  like  other  disputed  questions  of 
scienter,  must  be  submitted  to  their  determina- 
tion, under  the  instructions  of  the  court;  and 
the  proper  inquiry  is,  did  the  party,  seeking  to 
enforce  the  payment,  have  knowledge,  at  the 
time  of  the  transfer,  of  the  facts  and  circum- 
stances which  impeach  the  title,  as  between  the 
antecedent  parties  to  the  instrument  t  and  if  the 
jury  find  that  he  did  not,  then  he  is  entitled  to 
recover,  unless  the  transaction  was  attended  by 
bad  faith,  even  though  the  instrument  had  been 
lost  or  stolen.  Every  one  must  conduct  himself 
honestly  in  respect  to.  the  antecedent  parties, 
S67*]  when  he  takes  negotiable  'paper,  in 
order  to  acquire  a  title  which  will  shield  him 
against  prior  equities.  While  he  is  not  obliged 
to  make  inquiries,  he  must  not  wilfully  shut 
his  eyes  to  the  means  of  knowledge  which  he 
knows  are  at  hand,  as  was  plainly  intimated  by 
Baron  Parke,  in  May  v.  Chapman,  16  Mecs.  h. 
W.  355,  for  the  reason  that  such  conduct,  wheth- 
er equivalent  to  notice  or  not,  would  be  plenary 
evidence  of  bad  faith.  Mere  want  of  care  and 
caution,  which  was  the  criterion  assumed  in  the 
instruction,  falls  so  far  below  the  true  stand- 
ard required  by  law,  which  is  knowledge  of  the 
facts  and  circumstances  that  impeach  the  title, 
that  we  feel  indisposed  to  pursue  the  general 
discussion,  and  proceed  to  confirm  the  views 
we  have  advanced  as  to  what  the  law  is,  By  re- 
ferring to  some  of  the  decisions  in  the  English 
courts,  from  which,  as  an  important  source  of 
commercial  law,  most  of  our  own  rules  upon 
the  subject  have  been  derived. 

The  leading  case  among  the  more  modern  de- 
cisions in  that  country,  is  that  of  Goodman  v. 
Harvey,  4  Ad.  &  E.  870.  That  was  a  case  in 
bank,  on  a  rule  nisi,  which  was  made  absolute. 
Lord  Denman,  in  delivering  judgment,  said: 
"We  are  all  of  opinion  that  gross  negligence 
only  would  not  be  a  sufficient  answer,  where  a 
party  has  given  consideration  for  the  bill;  gross 
negligence  may  be  evidence  of  mala  fides,  but 
it  is  not  the  same  thing.  Where  the  bill  has 
passed  to  the  plaintiff  without  any  proof  of 
bad  faith  in  him,  there  is  no  objection  to  his  ti- 
tle." That  case  was  followed  by  Uther  v.  Rich, 
10  Ad.  &  E.  784,  which  was  also  argued  before 
a  full  court,  and  the  same  learned  judge  held 
that  the  only  proper  mode  of  implicating  the 
plaintiff  in  the  alleged  fraud  by  pleading  was 
to  aver  that  he  had  notice  of  it,  leaving  the  cir- 
cumstances by  which  that  notice  was  to  be 
proved,  directly  or  indirectly,  to  be  established 
in  eviden(«;  and  he  further  held,  that  an  aver- 
ment that  the  plaintiff  was  not  a  bona  fide 
holder  was  not  equivalent.  According  to  the 
rule  laid  down  in  Goodman  v.  Harvey,  which 
indubitably  is  the  settled  law  in  all  English 
courts,  proof  that  the  plaintiff  had  been  guilty 
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of  gross  negligence  in  acquiring  the  bill,  oo^t 
not  to  deforit  Iii.:  ri;,'Ul  to  recover;  and  if  net, 
it  serves  to  exemplify  the  magnitude  of  the  er- 
ror assumed  in  the  instruction,  that  any  faet« 
and  circumstances  which  wouid  excite  the  sus- 
picion of  a  careful  and  prudent  man  were  suffi- 
cient to  destroy  the  title.  It  is  clear  that  on« 
or  the  other  of  these  rules  must  be  incorrect; 
both  cannot  be  upheld.  Gross  negligence  it  de- 
fined to  consist  of  the  omission  of  that  eaie 
which  even  inattentive  and  thoughtless  men 
never  fail  to  take  of  their  own  property;  and 
if  such  neglect  would  not  defeat  the  right  to 
recover — and  clearly  it  would  *not,  un-  [*SI8 
less  attended  by  bad  faith — it  cannot  require 
any  farther  reasoning  to  demonstrate  that  the 
instruction  was  erroneous.  Several  cases  hare 
been  decided  in  England  upon  the  same  subject, 
and  to  the  same  effect,  and  the  rule  laid  down 
in  Goodman  ▼.  Harvey  is  now  adopted  and  sanc- 
tioned by  the  most  approved  elementary  trea- 
tises upon  oommencial  law.  Raphael  v.  The 
Bank  of  England,  33  Eng.  L.  &  Eq.  276;  btephens 
V.  Foster,  1  Cromp.  M.  &  R.  849 ;  Palmer  t. 
Richards,  1  Eng.  L.  &  Eq.  529;  Arbouin  v.  An- 
derson, 1  Ad.  &  Ell.  N.  S.  408;  May  v.  Chap- 
man, 16  Mees.  &.  Wels.  365;  Chitty  on  Bilu, 
12th  ed.  257;  Story  on  Bills,  3d  ed.  see.  416; 
Byles  on  Bills,  4th  Am.  ed.  121  to  126;  Smith's 
Mer.  Law,  ed.  1857,  255;  Edwards  on  Bills,  309; 
1  Saund.  PI.  k  Ev.  591;  Wheeler  t.  Guild,  20 
Pick.  545;  Brush  t.  Scribner,  U  Conn.  388; 
Backhouse  v.  Harrison,  5  Bam.  ft  Ad.  lOtS; 
Gwnmn  v.  Lee,  9  Gill.  138. 

These  cases,  beyond  controversy,  confirm  the 
rule  laid  down  by  this  court  in  Swift  ▼.  Tytoi, 
and  they  also  furnish  the  fullest  evidence,  by 
their  harmony  each  with  the  other,  as  well  u 
by  their  entire  consistency  with  the  prindptl 
case,  that  the  law  has  been  uniform  since  the 
decision  in  Goodman  r.  Harvey,  which  was  it- 
cided  in  1830;  and  we  think  it  will  appear,  upoi 
an  examination,  that  it  has  always  been  the 
same,  at  least  from  a  very  early  period  in  the 
history  of  English  jurisprudence  down  to  the 
present  time,  except  for  an  interval  of  abont 
twelve  years,  while  the  doctrine  prevailed 
which  is  now  invoked  in  support  of  the  instruc- 
tion in  this  case.  That  doctrine  had  its  origin 
in  Gill  v.  Cubitt,  3  Barn.  &  C.  466,  and  it  waa 
followed  by  the  other  cases  referred  to  in  the 
printed  argument  for  defendant.  It  waa  de- 
cided in  1824,  and  it  is  true,  as  the  cases  cited 
abundantly  show,  that  it  waa  acquiesced  in  for  a 
time,  as  a  correct  exposition  of  the  commercial 
law  upon  the  subject  under  consideration.  At 
the  same  time,  it  is  proper  to  remark,  that 
there  is  not  wanting  respectable  authority  thai 
it  had  been  much  disapproved  of  before  it  wu 
directly  questioned ;  and  it  is  certain,  that  near- 
ly two  years  before  it  was  finally  overraled. 
Parke,  Baron,  in  delivering  judgment  in  Foater 
V.  Pearson,  1  Cromp.  M.  &  R.  840,  regarded  it 
as  a  mere  dicta,  rather  than  the  decision  of  the 
judges  of  the  King's  Bench."  See  Raphael  t. 
The  Bank  of  England,  per  Cresawell,  33  L.  t 
Eq.  270.  The  reasons  assigned  for  that  it- 
parture  from  the  long  established  rule  upon  the 
subject  are  as  remarkable  and  unaatisfaetoiyu 
the  change  was  sudden  and  radical,  and  yet 
their  particular  examination  at  this  time  if  m- 
necessary.  It  is  a  sufficient  answer  to  the  eaie 
to  say,  that  it  has  been  distinctly  overruled  ii 
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the  tribunal  when  it  wu  decided,  and  lias  not 
been  considered  an  auUiority  in  that  court 
S09*]  *for  men  tlian  twenty  years.  The  doc- 
trine, says  Mr.  Chitty,  in  liis  treatise  on  bills,  is 
now  completely  exploded,  and  the  old  rule  of 
law  that  the  holder  o{  bills  of  exchange,  in- 
dorsed in  blank  and  transferable  by  delivery, 
can  give  a  title  which  he  does  not  possess,  to  a 
person  taking  them  bona  fide  for  value,  is  again 
re-established  in  its  fullest  extent.  It  was  not, 
however,  accomplished  at  a  sinele  blow,  but 
the  error,  so  to  speak,  was  literally  broken  up 
and  destroyed  by  installments.  The  founda- 
tion of  the  superstructure  was  severely  shaken 
in  Crook  v.  Jadis,  6  Bam.  ft  Ad.  909,  when  the 
full  bench  first  came  to  the  conclusion  that 
want  of  due  care  and  caution  were  insufficient 
to  constitute  a  defense,  and  that  gross  negli- 
gence,  at  least,  must  be  shown,  to  defeat  a  re- 
covery. But  it  was  left  to  the  case  of  Good- 
man V.  Harvey,  4  Adol.  &  &  870,  to  announce 
a  complete  correction  of  the  error,  when  Lord 
Denman  declared,  we  have  shaken  off  the  last 
remnant  of  the  contrary  doctrine. 

A  brief  reference  to  some  of  the  earlier  cases 
will  be  sufGcient  to  show  that  the  decision  in 
Gill  T.  Cubitt,  3  Bam.  dt  C.  466,  was  a  depart- 
ure from  the  well  known  and  long  established 
rule  upon  the  subject  under  consideration.  One 
of  the  earliest  cases  usually  referred  to  is  that 
of  Hinton's  case,  reported  in  2  Show.  235.  It 
was  an  action  of  the  case  against  the  drawer 
upon  a  bill  of  exchange  payable  to  bearer.  The 
court  ruled  that  the  holder  must  entitle  himself 
to  it  on  a  consideration:  "for  if  he  come  to  be 
bearer  by  casualty  or  knavery,  he  shall  not  have 
the  benefit  of  it;"  and  so  in  Anonymous,  1 
Salk.  126,  where  a  bank  note  payable  to  A,  or 
bearer,  was  lost,  and  found  by  a  stranger,  and 
by  him  transferred  to  C,  for  value.  Holt,  Ch. 
J.,  held  that  "A  might  have  trover  against  the 
■tranger,  for  he  had  no  title  to  it,  but  not 
against  C,  by  reason  of  the  course  of  trade, 
which  creates  a  property  in  the  bearer."  And 
again  in  Miller  v.  Race,  I  Burr,  462,  where  an 
inn -keeper  received  a  bank  note  from  bis  lodger 
in  the  course  of  business,  and  paid  the  balance, 
Lord  Mansfield  held  that  he  might  retain  it,  as 
he  came  by  it  fairly  and  bona  fide,  and  for 
vnlue,  and  without  knowledge  that  it  had  been 
•tolen.  And  on  a  second  occasion,  in  Grant  v. 
Vaughan,  3  Burr,  1516,  where  a  bill  payable  to 
bearer  was  lost,  and  the  finder  passed  it  to  the 
plaintiff,  the  same  court  left  it  to  the  jury  to 
find  whether  he  came  to  the  possession  fairly 
and  bona  fide.  But  a  still  stronger  ease  is  that 
of  Peacock  ▼.  Rhodes,  2  Doug.  633,  where  a  bill 
of  exchange,  indorsed  in  blank,  was  stolen  and 
passed  to  the  plaintiff  by  a  man  not  known.  It  i 
waa  argued  for  the  defendant,  that  a  holder 
should  not  in  prudence  take  a  bill  unless  he 
Icnew  the  person.  Lord  IblansAeld  answered, 
"that  the  law  is  well  settled,  that  a  holder 
eoming  fairly  by  a  bill  has  nothing  to  do  with 
S70*]  the  transaction  between  *the  original 
parties.  .  .  .  The  question  of  mala  fides  was 
for  the  consideration  of  the  jury."  And  lastly, 
and  to  the  same  effect,  is  Lawson  v.  Weston  et 
al.  4  Esp.  56,  where  a  bill  of  exchange  for  £500 
waa  lost  or  stolen,  and  was  discounted  by  plain- 
tiff for  a  stranger.  It  was  insisted  for  the  de- 
fendant, that  "a  banker  or  any  other  nerson 
should  not  discount  a  bill  for  one  unKnown 
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without  using  diligence  to  inquire  into  the  cir- 
cumstances." Lord  Kenyon  replied,  that  "to 
adopt  the  principles  of  the  defense  would  be  to 
paralyze  the  circulation  of  all  the  paper  in  the 
country,  and  with  it  all  its  commerce;  that  the 
circumstance  of  the  bill  having  been  lost,  might 
have  been  material,  if  they  could  bring  knowl- 
edge of  that  fact  home  to  the  plaintiff."  The 
cases  cited,  commencing  in  1694  and  ending  in 
1801,  are  sufHcient  to  show  what  the  state  of 
the  law  was  in  1824,  when  Gill  v.  Cubitt,  3 
Bam.  &  C.  466,  was  decided,  especially  as  the 
judges  of  the  King's  Bench,  in  giving  their 
opinions  on  that  occasion,  did  not  pretend  that 
there  were  any  later  decisions  in  which  it  had 
been  modified. 

HI.  But  assuming  that  the  instraction  was 
erroneous,  it  is  still  insisted,  by  the  course  of 
the  argument  for  the  defendant,  that  it  was  im- 
material; and  the  argument  proceeds  upon  the 
ground  that  the  case,  as  made  in  the  bill  of  ex- 
ceptions, shows  that  the  plaintiff  was  not  the 
holder  of  the  bill  for  a  valuable  consideration, 
in  the  usual  course  of  business.  On  the  con- 
trary, it  is  insisted  that  he  held  it  merely  as  a 
collateral  security  for  a  pre-existing  debt,  with- 
out any  present  consideration  at  the  time  of 
the  transfer,  and  that  a  party  who  take*  ne- 
gotiable paper  under  such  circumstances  does 
not  acquire  it  in  the  usual  course  of  business, 
and  consequently  takes  it  subject  to  prior  equi- 
ties. Whatever  may  be  our  impressions  in  a 
case  like  the  one  supposed,  we  think  the  ques- 
tion does  not  arise  in  the  present  record,  as- 
suminK  the  facts  to  be  as  they  are  exhibited  in 
the  bill  of  exceptions;  and  the  answer  to  the 
argument  will  be  based  entirely  upon  that  as- 
sumption, without  prejudice  to  what  miiy  here- 
after appear.  When  the  settlement  was  made, 
the  new  notes  were  given  in  payment  of  the 

f)rior  indebtedness,  and  the  collaterals  previous- 
y  held  were  surrendered  to  the  defendant,  and 
the  time  of  payment  was  extended  and  definite- 
ly fixed  by  the  terms  of  the  notes,  showing  an 
agreement  to  give  time  for  the  payment  of  a 
debt  already  over-due,  and  a  forbearance  to  en- 
force remedies  for  its  recovery;  and  the  impli- 
cation is  very  strong,  that  the  delay  secured  by 
the  arrangement  constituted  the  principal  in- 
ducement to  the  transfer  of  the  bill.  Such  a 
suspension  of  an  existing  demand  is  frequently 
of  the  utmost  importance  to  a  debtor,  and  it 
constitutes  one  of  the  oldest  titles  of  the  law 
under  the  head  of  forbearance,  and  *has  [*S71 
always  been  considered  a  sufficient  and  valid 
consideration. 

Elting  V.  Vanderlyn,  4  Johns.  237;  Morton  t. 
Bum,  7  Ad.  ft  El.  19;  Baker  v.  Walker.  14 
Mees.  ft  W.  465;  Jennison  v.  Stafford,  1  Cush. 
168;  Walton  v.  Mascall,  13  Mees.  ft  W.  453; 
Com.  Dig.  action  Assumpsit,  B.  1;  Wheeler  ▼. 
Slocum,  16  Pick.  62;  Story  on  Prom.  Notes 
sec.  186,  and  cases  cited. 

The  surrender  of  other  instruments,  although 
held  OS  collateral  security,  is  also  a  good  con- 
sideration; and  this,  a*  well  as  the  former 
proposition,  is  now  generally  admitted,  and  is 
not  open  to  dispute. 

Dupean  v.  Waddington,  6  Whar.  220:  Hom- 
blower  v.  Proud,  2  Barn,  ft  Aid.  327;  Ridoiit  ▼. 
Bristow,  1  Cromp.  ft  J.  231:  Bank  of  Snlina 
V.  Babcock,  21  Wend.  409;  Youngs  v.  Lee,  2 
Kcr.  551, 
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It  seems  now  to  be  agreed,  that  if  there  wm 
•  present  consideration  at  the  time  of  the  trans- 
fer, independent  of  the  previous  indebtedness, 
that  a  party  aci^uiring  a  negotiable  instrument 
before  its  maturity  as  a  collateral  security  to  a 
pre-existing  debt,  without  knowledge  of  the 
facta  which  impeach  the  title  as  between  the 
antecedent  parties,  thereby  becomes  a  holder  in 
the  usual  course  of  business,  and  that  his  title 
is  complete,  so  that  it  will  be  unaffected  by  any 
prior  equities  between  other  parties,  at  least  to 
the  extent  of  the  previous  debt,  for  which  it  is 
held  as  collateral.  White  t.  Springfield  Bank, 
3  Sand.  S.  C.  222;  New  York  M.  Iron  Works 
T.  Smith,  4  Duer,  362.  And  the  better  opinion 
■eems  to  be,  in  respect  to  parol  contracts,  as  a 
general  rule,  that  there  is  but  one  measure  of 
the  sufficiency  of  a  consideration,  and  conse- 
quently, whatever  would  have  given  validity  to 
the  bill  as  between  the  original  parties,  is  suf- 
ficient to  uphold  a  transfer  like  the  one  in  this 
case.  We  are  not  aware  that  the  principle,  as 
thus  limited  and  qualified,  is  now  the  subject  of 
•erious  dispute  anywhere,  and  that  is  amply 
sufficient  for  the  decision  of  this  cause.  Whether 
the  same  conclusion  ought  to  follow  where  the 
transfer  was  without  any  other  consideration 
than  what  flows  from  the  nature  of  the  con- 
tract at  the  time  of  the  delivery,  and  such  as 
may  be  inferred  from  the  relation  of  debtor 
and  creditor  in  respect  to  the  pre-existing  debt, 
is  still  the  subject  of  earnest  discussion,  and  has 
given  rise  to  no  small  diversity  of  judicial  de- 
cision. It  seems  it  is  regarded  as  sufficient  in 
England,  according  to  a  recent  case.  Poirier  v. 
Morris,  20  Eng.  L.  and  Eq.  103;  Byles  on  Bills, 
pp.  96  and  127.  A  contrary  rule  prevails  in 
New  York,  as  appears  by  several  decisions. 
Coddington  v.  Bay,  20  Johns.  637;  Stalker  v. 
McDonald,  6  Hill,  03;  and  also  in  Tennessee, 
Napier  v.Elam,6  Yerg.  108.  It  is  settled  that  it  is 
a  sufficient  consideration  in  Massachusetts,  Ver- 
mont, and  New  Jersey,  and  such  was  the  opin- 
ion of  the  late  Justice  Story,  as  appears  from  his 
S7*»]  remarks  'in  Swift  ▼.  Tyson,  16  Pet.  1, 
and  in  his  valuable  treatise  on  Bills  of  Ex- 
chan^  Stoddard  v.  Kimball,  6  Cush.  469;  Story 
on  Bills,  sec.  192;  Chicopee  Bank  v.  Chapin,  8 
Met.  40;  Blanchard  v.  Stevens,  3  Cush.  102;  At- 
kinson ▼.  Brooks,  26  Ver.  669;  Allaire  v.  Harts- 
home,  1  Zab.  666.  We  think,  however,  that  the 
point  does  not  arise  in  this  case,  for  the  reasons 
Defora  stated,  and,  consequently,  forbear  to  ex- 
press any  opinion  upon  the  subject. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  remanded  for  further  pro- 
eMdings,  with  directions  to  issue  a  new  venire. 


4 IS*]     'THE  UNITED  STATES,  Appts., 

Y. 

CHARLES  FOSSAT. 

(See  S.  C.  SO  How.  413-427.) 

Grant  to  Justo  Larios  confirmed — words  "a  lit- 
tle, more  or  less"  rejected  from  grant — grant, 
not  varied  by  evidence. 

This  coart  eonears  In  the  opinion  of  the  Board 
of  Commissioners,  and  o(  th*  Pistrift  Court,  that 


anrms  the  valldltT  of  the  crant  of  the  Ooveiaw 
of  California,  to  Justo  Larloa 

This  court  rejects  the  words  "a  little,  more  or 
less,"  and  holds  that  the  claim  of  the  srantet  Is 
valid  for  the  quantltT  clearly  rxpresspd. 

There  la  no  rule  of  law  to  authorize  this  court  to 
depart  from  the  Kraot,  to  obtain  evidence  to  coi- 
tradlct,  vary  or  limit  its  Import. 

(Mr.  Chief  Justice  Taney,  being  indlipoacd.  dU 
not  sit  In  this  case.)  ^^ 


Argued  Feb.  26,  1858.      Decided  Apr.  30,  1858. 


APPEAL  from  the  District  Court  of  the  Un- 
ited States  for  the  Northern  District  of 
California. 

Under  the  Act  of  Congress  of  March  3,  1851, 
to  ascertain  and  settle  the  private  land  elaioi 
in  the  State  of  California  (9  U.  S.  Stat.  S31|, 
Charles  Fossat,  filed  before  the  Commissionen, 
on  Sept.  13,  1852,  his  petition  for  confirmatioi 
of  his  title  to  three  fourths  of  a  certain  tract 
of  land  lying  in  the  County  of  Santa  Clara,  in 
the  State  of  California,  known  aa  th«  "Caflads 
des  los  Capitancellos,"  contained  within  certain 
natural  boundaries,  granted  on  Sept.  1,  1842,  to 
Justo  Larios,  by  Juan  B.  Alvarado,  Governor  of 
California. 

Upon  this  petition  proofs  were  taken,  and 
such  proceedings  had  according  to  the  coarM 
and  practice  of  said  Board,  that  by  the  deetes 
of  said  Board  filed  and  entered  on  Feb.  28, 
1853,  the  claim  of  the  petitioner  was  adjndged 
valid,  and  it  was  decreed  that  the  same  In 
confirmed. 

An  appeal  was  taken  by  the  United  Statst 
from  this  decree  to  the  District  Court  of  tbi 
United  States  for  the  Northern  District  of  Odi- 
fomia. 

In  that  court  further  proofs  were  taken,  ni 
the  cause  came  on  to  be  heard  at  a  stated  t«ns 
in  June,  1857,  and  on  Aug.  17,  1857,  it  was, 
among  other  things,  orderea,  adjudged  and  de- 
creed: 

Ist.  That  the  grant  made  to  Justo  Larioa, 
from  whom  the  appellee,  Charles  Fossat,  de- 
rived his  title,  is  a  good  and  valid  grant  of  the 
filace  known  by  the  name  of  "los  Capitaneel- 
os,"  bounded  and  described  as  set  forth  in  the 
decree,  a  copy  Vhereof  is  hereto  annexed. 

2d.  That  the  claim  of  the  appellee  to  a  por- 
tion of  the  said  described  tract  of  land,  a  t 
good  and  valid  claim;  and  that  the  aame  be, 
and  is  hereby  confirmed. 

3d.  That  the  land  of  which  confirmation  ii 
made,  is  the  whole  of  the  tract  of  land  in  the 
decree  described,  which  was  granted  to  Jnsta 
Larios,  with  the  exception  of  two  adjaeeii 
parcels  at  the  westerly  end  of  the  tract,  whick 
are  claimed  by  the  Guadaloupe  Mining  Com- 
pany— the  line  dividing  the  land  conflrMl 
from  the  land  of  the  Quadaloupe  Mining  Com- 
pany, being  the  same  expressed  and  designated 
as  the  eastern  line  of  the  lands  of  the  Qnsds- 
loupe  Mining  Company,  by  the   survey  ■•<• 


Nora. — Effect  of  words  "mora  or  leaS"  or  If 
estimation"  in  a  deed. 

The  words  "containing  so  many  acres,  be  tti 
name  more  or  less,"  are  merely  words  of  disulp 
lion,  and  If  deliberately  inserted  in  a  deed  wltM 
fraud,  chancer/  will  n^t  relieve  for  deflclcaCT  rf 
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by  John  Lacroze,  eertifled  by  John  C.  Hays, 
Surveyor-General,  and  attached  to  the  deposi- 
tion of  J^croze  as  an  exhibit;  to  which  map, 
exhibit,  deposition  and  field  notes,  reference  is 
made  for  a  more  full  description  of  the  said 
line,  which  is  the  western  line  of  the  land  con- 
firmed to  the  appellee. 

From  the  foregoing  decree  an  appeal  has 
been  taken,  on  behalf  of  the  United  States,  to 
this  court. 

The  CaBada  de  los  Capitancellos,  or  the  Val- 
ley of  the  Little  Captains,  is  in  the  county  of 
Santa  Clara,  about  ten  miles  from  San  Jose, 
and  lies  between  tfae  range  of  low  hills  (Lomas 
Bajos),  called  the  Puebia  hills,  on  the  north 
and  the  range  of  the  Santa  Cruz  Mountains  on 
the  south,  called  the  Sierra  Azul,  or  Blue 
Mountains,  which  range  at  this  point  is  some- 
times designated  by  the  name  of  Sierra  del  En- 
cino,  or  Sierra  of  the  Live  Oak.  The  sierra 
takes  this  latter  name  from  the  great  live-oak 
tree  ("Eneino")  on  the  side  of  tne  mountains, 
which  is  separated  from  and  distinguished 
above  all  others,  by  its  great  size,  is  visible 
twenty-five  miles  off,  and  is  a  public  land- 
mark. Between  the  Fliebla  hills  and  the  Sierra 
del  Eneino,  is  a  range  of  low  hills  known  in  the 
neighborhood  as  Lomas  Bajos,  also  called  Cu- 
cbilla  de  la  Mine  de  Luis  Chabroya,  in  which 
range  are  the  New  Almaden,  San  Antonio  and 
Guadaloupe  mines  of  quicksilver.  This  Cuchil- 
la,  or  range  of  mine  hills,  is  separated  from  the 
Sierra  Azul  or  Sierra  del  Encino  by  a  narrow 
valley,  and  an  arroyo  or  creek,  which,  rising 
between  the  mine  hills  and  Sierra,  flows  west- 
ward for  some  distance,  turns  to  the  north  and 
forms  the  boundary  between  the  Cafiada  de  los 
Capitancellos  and  the  establishment  of  Santa 
Clara.  This  stream  is  called  by  some  witnesses 
the  Arroyo  de  los  Capitancellos,  and  drying  up 
in  the  summer,  it  is  designated  on  the  map  as 
Arroyo  Seco,  that  being  a  common  name  given 
to  streams  which  disappear  in  the  dry  season. 
Near  the  head  springs  of  this  stream,  between 
the  mine  hills  Cuchilla  de  la  Mina  and  the 
Sierra  Azul,  another  stream  takes  its  rise  which 
is  called  the  Arroyo  de  los  Alametos,  or  Creek 
of  the  Poplars,  which,  flowing  some  distance 
castwardly  between  the  Sierra  Azul  and  the 
mine  hills  skirting  the  New  Almaden  range, 
makes  a  circuit  and  joins  the  Arroyo  de  los 
Capitancellos.  At  some  distance  below  their 
junction  the  name  of  Arroyo  de  Guadaloupe  is 
given  to  the  stream  formed  by  their  united 
waters.  I 


Near  the  center  of  the  valley  or  caQada  apart 
by  itself,  is  a  small  hill  called  Lomita,  near 
which  a  small  creek,  also  called  Arroyo  Seco, 
joins  with  the  Arroyo  dc  los  Alametos. 

The  whole  valley  or  caSada,  De  los  Capitan- 
cellos, was  estimated  in  1831,  by  the  Mexican 
authorities  as  three  or  four  leagues  in  extent. 
By  survey  it  is  found  to  contain  about  that 
quantity. 

In  June,  1842,  there  was  in  the  western  part 
of  this  caDada,  a  rancho  called  "Lo;s  Capitan- 
cellos," occupied  by  Justo  Larios,  and  in  the 
eastern  part  of  the  cafiada,  there  was  another 
rancho  called  "San  Vincente"  occupied  by 
Jose  R.  Berreyesa.  Each  party  claimed  his 
rancho  by  virtue  of  some  olGcial  authority  or 
grant,  but  neither  had  a  regular  and  perfect 
title.  Both  parties  bad  been  in  possession  of 
their  respective  settlements  for  Several  years. 

A  dispute  having  arisen  between  these  par- 
ties as  to  their  division  line,  it  was  carried  be- 
fore the  public  authorities  for  settlement.  After 
the  adjustment  of  the  controversy,  Larios  ob- 
tained from  the  Governor  the  following  grant: 

Juan  B.  Alvarado,  Constitutional  Governor 
of  the  Department  of  the  Califomias. 

Whereas,  the  citizen,  Justo  Larios,  has  asked, 
for  his  own  benefit  and  that  of  his  family,  the 
land  known  by  the  name  Capitancellos,  bounded 
by  the  Sierra,  by  the  Arroyo  Seco,  on  the  side 
of  the  establishment  of  Santa  Clara,  and  by  the 
rancho  of  citizen  Job£  R.  Berreyesa,  which  has 
for  boundary  a  line  running  from  the  junction 
of  the  Arroyo  Seco  and  the  Arroyo  de  los  Ala- 
metos, southward  to  the  Sierra,*passing  by  the 
eastern  base  of  the  small  hills  situated  in  the 
center  of  the  cafiada;  the  necessary  steps  hav- 
ing been  taken,  and  inquiries  made  according  to 
the  law  and  regulations  on  the  subject,  by  Tir- 
tue  of  the  powers  conferred  upon  me,  in  the 
name  of  the  Mexican  nation,  I  have  granted 
him  the  said  land,  declaring  it  his  property  by 
these  presents,  subject  to  the  approval  of  the 
Departmental  Assembly,  and  to  the  following 
conditions: 

First.  He  may  enclose  it  without  injury  to 
the  passes,  roads  and  servitudes;  he  may  enjoy 
it  freely  and  exclusively,  using  or  cultivating 
it  as  may  best  suit  him,  but  within  one  year  he 
shall  build  a  house,  and  it  shall  be  inhabited. 

Second.  The  land  herein  referred  to  is  one 
league  of  the  greater  size,  a  little  more  or  less, 
as  is  explained  by  the  map  accompanying  the 
expediente.  The  judge  who  shall  give  the  pos- 
session shall  have  it  measured  in  conformity  to 


quantity.  Mann  v.  Pearson,  2  Johns.  37 ;  Thomas 
V.  Perry.  1  Pet.  C.  C.  49;  Hervln  v.  Bennett.  8 
Paige,  312.  The  seller  may  not,  bowever,  knowing 
the  quantity,  Insert  a  false  qnantlty  In  fraud,  and 

Srotect  himself  by  adding  "more  or  less."  Duke  of 
orfolk  V.  Worthy,  1  Camp.  337.  The  number  of 
feet  mentioned  as  the  lennb  of  a  boundary  line  is 
to  be  taken  as  the  true  length,  though  ''more  or 
less"  be  added,  unless  either  the  deed  or  the  situa- 
tion of  the  land  In  Kome  way  controls  this  con- 
■tmctlon.    Blaney  v.  Rice,  20  Pick.  62. 

Where  a  deed  contains  precise  boundaries,  and 
also  mentions  a  certain  quantity  of  land,  the  for- 
mer controls  the  latter  description.  Nor  does  the 
latter  amount  to  a  warranty  that  there  Is  thnt 
qnantlty  of  land,  but  is  merrly  a  part  of  the  dp- 
■cription ;  even  though  worded  somewhat  In  the 
form  of  a  covenant,  as  "the  lot  to  contain  200  acres 
by  measure."  Barksdale  v.  Toomer,  1  Harp.  200 : 
VtTgt  ▼.  Penn,  6  S.  &  R.  488 ;  Powell  v.  Clark.  6 
Mass.  856 ;  Perkins  v.  Webster,  2  N.  H.  287 ;  Peden 
T.  Owens,  Rice,  66. 
15  li.  ed. 


This  principle  applies  to  an  agreement  for  a  con- 
veyance which  Is  accordingly  afterwards  made. 
Thus,  If  the  agreement  states  the  quantity  of  land, 
and  the  deed  states  it  in  the  same  way,  with  the 
addition  of  "more  or  less,"  in  a  suit  upon  a  note 
given  by  the  purchaser  of  the  land.  It  is  no  de- 
fense that  the  quantity  fell  short  of  the  amount 
speclfled,  although  this  fact  would  have  been  a 
defense  to  a  suit  upon  the  agreement.  The  agree- 
ment is  merged  In  the  conveyance.  Haggerty  v. 
Fngan,  2  Pa.  S33 ;  Smith  v.  Evans,  6  Btnn.  102 ; 
Crotxer  v.  Russel,  9  S.  &  R.  80 :  HcLclland  v. 
Cresswell,  13  S.  &  R.  143 ;  Honghtaling  v.  Lewis, 
10  Johns.  297 :  Btebblna  v.  Eddy,  4  Mason,  414. 

Equity  will  rescind  an  executory  contract  in  case 
of  mistake  of  quantity.  In  spite  or  the  words  "more 
or  less"  added,  when  mistake  was  caused  by  mis- 
representation of  vendor,  though  not  fraudulently 
made,  and  mistake  essentially  alTects  value,  and  no 
contract  would  have  lieen  made  bad  it  l>een  known. 
Belknap  v.  Sealey.  14  N.  T.  148. 

But  where  the  deed  mentions  a  certain  number 
no  045 
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law,  leaving  the  surplus  which  remains,  to  the 
nation,  for  the  purposes  which  may  suit  it. 

Third.  He  shall  solicit  the  proper  judge  to 
giye  him  juridical  possession  in  virtue  of  this 
decree,  by  whom  the  boundaiies  shall  be  marked 
out,  and  upon  which  he  shall  put  the  proper 
landmarks. 

Fourth.  If  he  should  violate  these  condi- 
tions, he  shall  lose  his  right  to  the  land,  and  it 
shall  be  open  to  be  denounced  by  another. 

Wherefore  I  order  that  this  title,  being  held 
firm  and  valid,  shall  be  registered  in  the  proper 
book,  and  be  delivered  to  the  grantee  for  iiis 
protection  and  other  purposes. 

Given  at  Monterey,  the  Ist  of  Sept.  1842. 
Juan  B.  Alvarado. 

Messrs.  J.  S.  Uack,  R.  Johnson  and  J.  A. 
Rockwell,  for  appellants: 

1.  The  decree  of  the  Distriet  Court  confirm- 
ing this  claim  to  the  entire  amount  included  in 
the  boundaries  of  the  tract,  without  regard  to 
the  quantity,  is  erroneous. 

It  appears  from  the  terms  of  the  grant  itself, 
and  the  antecedent  proceedings,  that  the  design 
was  not  to  convey  the  whole  tract  within  the 
boundaries,  but  a  specific  quantity,  viz.:  one 
league. 

11.  By  the  law  in  force  in  Mexico  when  this 
grant  was  made,  and  for  a  long  time  prior  to 
that  time,  a  grant  like  the  one  in  question  was 
regarded  as  a  grant  of  a  certain  quantity  of 
land  within  the  boundaries  named,  to  be  ascer- 
tained by  measurement  and  separated  from  the 
residue  of  the  tract,  which  residue  or  surplus 
continued  to  ly  the  property  of  the  nation. 

Book  4,  tit.  12,  of  Recopilacion  de  Indias. 
Laws,  16  A,  19;  Escriche  Verb.  "Amojonamien- 
to";  Art.  8,  Royal  Ordinance  of  Oct.  16,  1754. 
— Ordenanzas  de  Tierras  y  Aguas,  80. 

2.  The  uniform  practice  in  California,  while 
under  Mexican  authority,  was  to  regard  grants 
of  precisely  this  character  as  conveying  only 
the  quantity  of  land  specified  in  the  grant. 

3.  The  decision  of  the  Commissioners  has 
been  uniform,  that  a  grant  like  the  present  was 
only  a  grant  of  a  quantity  of  land  to  be  ascer- 
tained by  measurement,  and  not  a  grant  by 
metes  and  bounds.  The  same  has  been  the  de- 
cision of  the  Circuit  Court  and  in  most  cases 
by  the  District  Court,  and  these  decisions  of  the 
Commissioners  and  District  Court  have  been 
sustained  by  the  Supreme  Court  of  the  United 
States. 

IV.  In  this  very  case  of  Fossatt,  the  Commis- 
sioners in  their  opinion  regard  the  grant   in 


this  ease  aa  one  of  quantity,  and  only  for  om 
league. 

The  "laws,  usages  and  custonu"  prevailiag 
in  California  under  the  former  government, 
constitute  the  rule  for  deciding  on  ^e  character 
and  construction  of  these  grants. 

This  has  been  too  well  settled  by  the  repeated 
decisions  of  the  Supreme  Court  to  require  a 
reference  to  oases. 

Case  of  Fr6mont,  17  How.  557. 

V.  Such  we  claim  is  the  rule  according  to 
the  law  governing  the  case,  yet  these  views  an, 
we  think,  strengthened  by  the  principles  wbidi 
prevail  at  common  law  as  to  the  oonstmetioa 
of  a  grant  like  the  one  in  question. 

Wood  Inst.  p.  21;  8  Bacon,  148;  2  Bl.  Com. 
347;  6  Pet.  738,  739;  6  Pet.  82;  8  Pet.  473;  10 
Price,  412;  4  Shep.  343;  11  La.  O.  S.  687;  3 
Rob.  La.  293;  2  OreenL  Cruise,  505,  and  note, 
and  eases  cited. 

VI.  It  is  true  as  a  ^eral  rule,  that  in  eon- 
veyanoes  between  individuals,  monuments  and 
definite  boundaries  are  to  control  in  preferenes 
to  quantity,  where  the  difference  of  quanti^ 
named  in  a  deed  does  not  greatly  vary  mm  the 
amount  included  within  the  boundaries,  espe- 
cially when  the  words  "more  or  less"  are  used; 
but  this  rule  does  not  prevail  where  the  grant 
was  from  the  government,  nor  in  a  case  like  the 

f)resent,  where  the  words  are  "a  little  more  or 
ess." 

In  the  present  case  there  is  a  surplus  of  S150 
acres.  It  is  submitted  that  in  no  court  at  com- 
mon law  or  otherwise,  under  a  grant  like  this, 
would  this  sui3>lus  have  passed,  even  if  that 
surplus  had  not  been  reserved  in  terms  in  the 
grant  itself  to  the  nation. 

Hoffman  v.  Johnson,  1  Bland,  103;  Townsend 
v.  Strangroom,  6  Vcs.  340;  Winch  v.  Winches- 
ter, 1  Ves.  &  B.  376;  Hill  v.  Buckley,  17  Ves. 
394;  Gentry  v.  Hamilton,  3  Ired.  Ch.  376; 
Blaney  v.  Rice,  20  Pick.  62;  Davis  v.  Rahis- 
ford,  17  Mass.  210;  WUliston  t.  Morse,  10  Hat 
26. 

Vn.  The  rule  in  relation  to  the  survey  of 
confirmed  claims  under  the  statute,  and  tin 
practice  adopted  by  the  Executive  Department 
of  the  government  show  that  the  decree  of  tht 
District  Court  is  erroneous. 

0  Stat,  at  L.  633. 

Fremont  v.  U.  S.  17  How.  665;  Stanford  t. 
Taylor,  18  How.  400;  18  How.  473. 

VIII.  Aside  from  the  laws  and  practice  ot 
Mexico  in  relation  to  grants  of  this  character, 
this  grant  would  be  held  to  be  void  for  vneer- 


of  acrm,  letg  out  the  bounds,  and  tben  adds  "the 
Dine  and  a  half  ocres  I  warrant,  be  the  same  more 
or  leas,"  this  Is  a  warranty  of  the  Quantity.  Craw- 
ford V.  Crawford,  1  Bailey,  128. 

The  words  "more  or  less"  will  not  cover  a  dls- 
Unct  lot.     24  Mo.  674. 

An  excess  of  fifty  qunrters  over  three  hiindri^ 
qaarters  of  craln,  Is  not  covered  by  the  words 
"three  buodred,  more  or  Icrr."    2  Barn.  &  Ad.  lOfl. 

Specllle  performance  will  be  enforced  without 
chaDKlns  the  orlre.  If  the  exress  or  deflrlency  Is 
very  small.    17  Ves.  304  :  24  Miss.  507 ;  13  Tex.  223. 

A  Mexican  srant  described  tbe  land  by  deflolte 
boundaries,  and  tben  stated  the  quantity  to  be 
"one  square  league,  a  little  more  or  less."^  Thrre 
was  considerable  more,  but  It  was  held  that  tbe 
whole  quantity  of  land  embraced  should  pass,  and 
the  itrant  ought  to  be  coD8tru<>d  ss  embracing  the 
excess  over  a  league.  17.  8.  v.  Estrndlllo,  1  Roffm. 
U  Cas.  204. 

Where  two  parcels  of  land  had  been  granted 
•4« 


from  a  parcel  known  by  a  particular  name,  and  a 
petition  for  the  surplns  remaining  was  presented 
to  Governor  of  Department  of  California,  and  to 
the  description  was  added  the  words,  "tbe  cxteot 
of  which  Is  abont  Ave  leagues,  more  or  less,"  It  was 
held  that  these  words  were  not  a  llmltattoo  apoa 
tbe  quantity,  but  a  mere  estimate  of  the  sarplos 
sought.     U.  8.  V.  D'Agulrre,  1  Wall.  311. 

So  wbere  tbe  grant  could  not  be  deemed  a  grast 
by  distinct  metes  and  bounds,  and  It  described  ths 
land  as  "a  little  more  than  three  league*,"  and  tbe 
attendant  clrcumstaDces  Indicated  no  ioteat  t* 
grant  more  than  tbe  spedfled  quantity  onleas  tar 
convenience  of  boundary,  tbe  claimant  was  Iteltcd 
to  three  leogueo.  Harsb  r.  n.  S.  1  Hoffm.  U  Caa. 
301 :  Gonzafes  v.  V.  B.  22  How.  161. 

Where  tbe  deed  contains  the  worda  "aboot  m 
many  acres,  more  or  less,"  both  grantor  aad  graa- 
tee  will  be  deemed  to  consider  those  words  as  a 
representation  of  the  quantity  which  tbe  gnate* 
expecta  to  purchase  and  tb*  grantor  expect*  ta 
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taiaty,  and  from  the  terms  of  the  grant,  one 
which  could  not  be  located. 

Counsel  here  reviewed  the  description  given 
and  the  evidence  at  considerable  length,  and 
concluded  hj  quoting  the  language  of  Judge 
Fetch,  in  the  opinion  of  the  Board  of  Commis- 
aioners  in  the  case  of  claim  No.  236. 

"If  upon  a  true  construction  of  this  grant 
the  premises  described  in  it  embrace  not  only 
the  valley,  but  the  foot  hills  and  the  surround- 
ing mountains  to  their  very  tops,  the  quantity 
of  land  not  only  by  far  exceeds  the  eight 
square  leagues  intended  to  be  granted,  but  it 
also  exceeds  eleven  square  leagues,  the  maxi- 
mum quantity  which,  under  the  Colonization 
Law  of  1824,  could  be  granted  to  any  one  per- 
son. If  the  Surveyor's  construction  of  the 
terms  of  description  are  as  the  claimant's 
counsel  here  contends,  correct  I  do  not  see  as 
we  can  do  other  than  reject  their  claim.  But 
in  my  judgment  the  survey  embraces  more  land 
than  the  description  warrants.  A  valley  sur- 
rounded by  hills  cannot  be  regarded  as  embrac- 
ing the  hills  or  the  declivity  extending  from 
their  summits.  The  rule  is  well  settled  in  re- 
gard to  boundaries,  that  the  words  "to," 
"from"  and  "by"  are  terms  of  exclusion,  unless 
by  necessary  implication  they  are  used  in  a 
different  sense. 

2  Hill.  349. 

"Where  lands  are  bounded  by  a  road  or  a 
stream  above  the  navigable  waters,  tbe  rule  of 
law  recognizes  the  right  of  the  owners  to  the 
center  of  the  road  and  the  thread  of  the 
stream;  but  the  courts  have  uniformly  refused 
to  extend  the  rule  beyond  the  cases  mentioned." 

Bradley  v.  Rice,  13  Me.  201 ;  Revere  v.  Leon- 
ard, 1  Mass.  01;  Nash  v.  Atherton,  10  Ohio,  163. 

Messrs.  Badger  ft  Carlisle,  James  A.  Bayard, 
Henry  L.  Magraw  and  Edwin  H.  Stanton,  for 
appellee: 

The  questions  arising  upon  this  appeal,  relate 
to  the  official  authority  and  genuineness  of  the 
grant — ^the  boundaries  called  for — and  the 
quantity  of  land  that  passed  by  the  grant. 

1.  The  claimant  derives  title  under  the  decree 
and  grant  made  to  Justo  Larios  at  Monterey, 
by  Juan  B.  Alvarado,  constitutional  Governor 
of  the  Californias.  The  Governor's  authority 
for  such  purpose,  under  the  Mexican  laws,  has 
been  recognized  by  the  Supreme  Court  of  the 
United  States,  in  the  following  cases: 

U.  S.  T.  Ritchie,  17  How.  626;  Fremont  v.  U. 
S.  17  How.  642;  Larkin's  case,  18  How.  557, 
Arguello's  case,  18  How.  539;  Cruz  Cervantes' 


sell,  and  the  words  "more  or  less"  are  Intended  to 
cover  a  reusooable  excess  or  deficiency.  Thomas 
T.  Perry,  Pet.  C.  C.  40.  .      „ 

It  has  been  held  that  the  words  "more  or  less" 
should  be  restricted  to  a  reasonnble  or  usual  allow- 
ance for  small  errors  In  surveys  and  Tsrlatlons  In 
instruments.  Quescel  v.  Woodllef,  2  Hen.  &  Mnn. 
178,  174  ;  Dny  v.  Kino,  Owen,  133 ;  In  which  case  a 
lease  of  a  house  and  ten  acres,  sive  plus  slve  minus, 
was  held  not  to  pass  thirty  acres,  but  only  a  reason- 
able quantity  more  or  less  :  nnd  in  Portman  v.  Hill, 
2  Rnss.  870,  It  was  held  that  "more  or  less"  would 
not  cover  a  deficiency  of  100  acres.  But  In  a  con- 
veyance where,  with  regard  to  the  quantity,  the 
words  "by  estimation"  or  "more  or  less  are 
added.  If  there  be  a  small  portion  more  than  the 
quantity  the  vendor  cannot  recover  It ;  and  if 
tnere  be  a  small  quantity  less,  the  purchaser  can- 
not obtain  any  compensation  in  respect  of  the  de- 
flclency.  Twyford  v.  Warcup,  Finch,  310 :  Harouls 
of  Townshend  T.  Strangroon,  6  Ves.  828;  Uus- 
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case,  18  How.  553;  Pena's  case,  18  How.  666; 
Reading's  case,  18  How.  1;  Peralta's  case,  19 
How.  343;  Pedrorena's  case,  19  How.  383. 

2.  As  to  the  genuineness  of  the  grant.  The 
counsel  referred  to  the  evidence  in  the  case,  and 
said  the  grant  was  accompanied  by  the  regular 
expediente  and  the  genuineness  and  official  reg- 
ularity of  the  original  grant  and  the  convey- 
ances under  it,  through  which  claimant  derives 
title,  have  never  been  denied  or  questioned  in 
any  stage  of  the  proceedings. 

3.  As  to  the  boundaries.  The  argument  of 
counsel  upon  this  point  consisted  principally  of 
a  quotation  from  the  opinion  of  the  District 
Court,  and  a  review  of  the  testimony  of  the 
different  witnesses. 

4.  As  to  the  quantity  of  land  that  passed  by 
the  grant. 

The  point  made  by  the  New  Almaden  Com- 
pany, rests  upon  the  following  condition  an- 
nexed to  the  grant : 

"2d.  The  land  herein  referred  to  is  on* 
league  of  the  larger  size,  a  little  more  or  less, 
as  IS  explained  by  the  map  accompanying  the 
expediente.  The  judge  who  shall  give  the  pos- 
session, shall  have  it  measured  in  conformity  to 
law,  leaving  the  surplus  which  remains  to  ths 
nation,  for  the  purposes  which  may  best  suit 
it." 

To  this  point  it  is  answered: 

I.  The  direction  to  the  judge  to  "have  It 
measured  in  conformity  to  law,  leaving  the 
surplus  which  remains  to  the  nation,"  is  a 
formal  direction  accompanying  most,  if  not  all, 
California  grants,  and  does  not  in  this_  case 
limit  or  define  any  precise  quantity.  This  di- 
rection is  annexed  to  grants,  whether  there  be 
or  be  not  any  surplus,  and  it  does  not  import 
that  any  surplus  will  remain. 

No  principle  of  law  is  better  settled,  than 
that  designated  boundaries  called  for  in  a  grant, 
control  in  general  the  quantity  of  land  that 
passes  by  the  grant. 

Of  the  multitude  of  cases  on  this  point,  refer- 
ence to  a  few  only  need  be  made.  "Where  the 
boundaries  of  land  are  fixed,  known  and  un- 
questionable monuments,  although  neither 
courses,  nor  distances,  nor  the  computed  con- 
tents correspond,  the  monuments  must  gov- 
ern." 

16  Sfass.  131;  2  Mass.  380;  6  Pick.  136-0; 
6  Wheat.  582;  8  Wend.  183;  U.  8.  Dig. 
"Boundaries,"  474,  and  cases  cited. 

"Where  a  deed  describes  land  by  its  admeas- 


worths'  case.  Clay,  48 ;  Neale  v.  Parkins,  1  Esp. 
229  It  would  seem  as  if  such  words  threw  upon 
the  purchaser  the  necessity  of  satisfying  himself 
about  it,  and  that  the  rule  of  caveat  emptor  applies. 
Nelson  v.  Matthews,  2  Hen.  &  Mun.  104  ;  Winch  v. 
Winchester,  1  Ves.  &  B.  375 ;  Boar  v.  McCoimlck,  1 
S.  *  R.  166 ;  Glen  v.  Glen,  4  S.  &  R.  488 ;  Anon.  2 
Freeman,  106,  In  which  case  purchaser  bad  no  relief 
from  a  deficiency  of  40  acres  in  100. 

See,  also,  on  this  subject,  Grantland  v.  Wight,  2 
Mun.  179 ;  Jolllfe  v.  Mite,  1  Call,  301 ;  Suow  v. 
Chapman,  1  Hoot,  528 ;  Howes  v.  Barker,  3  Johns. 
506 ;  Plowe  v.  Bass,  2  Mass.  380 ;  Jackson  v.  Bar- 
rlnuer,  15  Johns.  471 ;  Jackson  v.  Defendorf,  1 
Colnes.  493  ;  Dayne  v.  King,  1  Yeates,  322  ;  Fleet 
V.  Hawkins,  6  Mun.  188 ;  Prlngle  v.  Wlstcn,  1  Bay, 
259 ;  Gray  v.  Handklnson.  1  Bay,  278 ;  Walnwrlght 
V.  Read,  1  Dess.  573  :  Jones  v.  Carter,  4  Hen.  & 
Mun.  184  ;  Hull  v.  Cunningham,  1  Mun.  330 ;  Hill 
v.  Buckley,  17  Ves.  394;  1  Sugden  on  Vendors, 
mare.  p.  623,  et  seq.  _^_ 
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nrement,  and  nt  the  same  time  by  known  and 
visible  monuments,  these  latter  shall  govern." 

4  U.  S.  Dig.  "Boundary,"  and  cases  cited; 
Cleveland  v.  Smith,  2  Story,  278;  Nelson  v. 
Hall,  1  McLean,  618. 

"In  locating  lands,  well  ascertained  natural 
or  artificial  boundaries  are  to  prevail  over 
course,  distance  and  quantity;  and  although 
the  boundaries  included  136,000  acres,  instead 
of  14,900,  the  number  called  for  by  the  deed, 
the  boundaries  were  held  to  govern. 

Sturgeon  v.  Floyd,  3  Rich.  80. 

An  illustration  of  this  rule  is  furnished  by  an 
early  decision  of  the  Supreme  Court  of  the 
United  States  (Lodge's  Lessee  v.  Lee,  6  Cranch, 
237),  where  a  grant  of  an  island  by  name,  su- 
peradding courses,  distances  and  quantity, 
which  were  found  to  exclude  a  part  of  the  is- 
land, was  held  to  pass  the  whole  island  without 
regard  to  the  courses,  distance  and  quantity 
called  for  by  the  deed. 

6  Cranch,  237. 

But  it  is  deemed  needless  to  multiply  author- 
ities upon  a  rule  of  law  »o  well  established. 

3.  It  is  urged  as  a  ground  for  restricting  this 
grant  to  one  league  and  no  more,  that  it  being 
a  grant  by  the  sovereign,  it  is  to  be  strictly 
construed.  While  this  proposition  is  admitted, 
it  is  also  true  that  sovereign  grants  are  not  to 
be  defeated,  in  whole  or  in  any  part,  by  un- 
reasonable and  strained  construction.  Grants 
by  the  sovereign,  as  well  as  grants  by  individ- 
uals, are  to  be  construed  according  to  their 
manifest  intent.  This  is  shown  by  the  authori- 
ties cited  on  the  other  side. 

The  authorities  adduced  to  show  that  the 
District  Court  of  California  erred  in  the  decree 
of  confirmation,  belonged  to  three  classes:  1st. 
Elementary  rules  of  the  common  law,  as  to  the 
construction  of  grants.  2d.  Decision^  of  the 
Supreme  Court  on  California  land  cases.  3d. 
Decrees  of  the  Board  of  Commissioners  and  the 
District  Court  of  California.  In  respect  to 
these  authorities  there  need  be  no  controversy, 
for  the  principle  established  or  illustrated  by 
•U  the  citations,  is  that  clearly  expressed  in 
2  Bl.  Com.  347:  "The  King's  grant  shall  not 
inure  to  any  other  intent  than  that  which  is 
precisely  expressed  in  the  grant." 

And  the  proper  application  of  this  rule  was 
illustrated  by  the  Supreme  Court  in  the  Arre- 
dondo  grant.  6  Pet.  738.  In  that  case,  the 
grant  was  construed  according  to  the  intention 
evident  from  all  the  terms  of  the  grant.  It  ap- 
pears from  the  argument  of  the  counsel  for  the 
Almadcn  Company,  that  this  is  the  rule  of  in- 
terpretation established  by  all  the  elementary 
authorities,  by  the  Supreme  Court,  and  by  the 
Board  of  Land  Commissioners.  "The  question 
then  turns  upon  the  intention  expressed  in  the 
grant  under  which  Fossat  claims.  That  inten- 
tion is  to  be  ascertained,  as  in  the  case  of  Arre- 
dondo,  by  a  consideration  of  all  the  terms  em- 
ployed. 

It  is  to  be  noticed  that  the  rule  of  interpre- 
tation adopted  by  the  learned  judge  of  the  Dis- 
trict Court  is  the  very  rule  sanctioned  by  all 
the  authorities,  and  by  its  application,  the 
proper  extent  of  the  grant  was  ascertained  and 
confirmed. 

The  intention  of  the  grantor  expressed  on 
the  face  of  the  grant,  was  the  very  rule  of  in- 
terpretatioB  adopted  by  the  District  Court,  and 
fi48 


that  intention  was  reached  by  taking  together 
all  the  terms  of  the  grant,  giving  a  reasonabit 
ctTect  to  all  the  words  of  the  instrument. 

Mr.  Justice  Campbell  delivered  the  opinion  of 
the  court: 

The  appellee  presented  to  the  Board  of  Com- 
missioners, appointed  under  the  Act  of  Con- 
gress of  the  3d  March.  1851,  0  Stat,  at  L.  (U2, 
ch.  41,  to  settle  private  land  claims  in  California, 
*a  claim  for  three  fourths  of  a  league  [•414 
of  land,  known  as  part  of  the  Caflada  de  1m 
Capitancellos.  He  produced  to  the  Board  satii- 
factory  evidence  of  the  authenticity  of  a  grant 
from  the  Governor  of  California,  bearing  date 
in  1842,  to  Justo  Larios,  for  a  parcel  of  land 
having  that  name;  also  that  Larios  had  oceii- 
pied,  improved,  and  cultivated  it,  confurmabl; 
to  the  conditions  of  the  grant;  that  in  1845  he 
had  sold  it  to  a  person  from  whom  the  appellM 
deduced  bis  title  to  an  undivided  three  fonrthi 
interest,  and  that  his  share  had  been  set  apart 
to  him  by  a  valid  conveyance.  The  board  pro- 
nounced in  favor  of  the  validity  of  the  grant,- 
and  rendered  a  decree  of  confirmation  in  favor 
of  the  claimant  for  land  included  in  specific 
and  well  defined  boundaries,  but  adding  as  a 
part  of  the  description,  the  quantity  that  wai 
embraced  in  them.  It  is  somewhat  doubtfnl 
whether  the  Board  designed  to  impose  a  limita- 
tion to  the  claim  for  the  quantity  thus  de- 
clared. From  this  decree  the  United  States  ap- 
pealed to  the  District  Court.  In  that  court  the 
appellee  confessed  that  the  decree  of  the  Com- 
missioners was  erroneous,  because  it  did  not  de- 
scribe in  a  manner  sufliciently  certain  the 
boundaries  of  the  tract  of  land  intended  to  be 
confirmed  to  the  claimant,  and  consented  that 
the  decision  should  be  reversed,  and  such  de- 
cree be  entered  in  the  District  Court  as  might 
be  lawful  and  proper  upon  the  whole  evidence. 

The  claimant  proceeded  to  examine  a  number 
of  witnesses  to  identify  the  locative  calls  of  the 
grant  to  Larios,  and  produced  documentir; 
evidence  from  the  archives  disclosing  the  cir- 
cumstances under  which  the  grant  was  asked 
for  and  obtained,  in  order  to  determine  with 
exactness  the  subject  on  which  it  was  designed 
to  operate.  He  also  procured  a  survey  from 
the  Surveyor-General  of  California,  to  exhibit 
the  extent  and  description  of  the  land  inclnded 
in  the  claims  of  those  who  now  represent  the 
rights  of  Larios.  Much  counter  evidence  wii 
adduced  under  the  direction  of  private  and  ad- 
versary claimants,  to  whom  the  law  ofiieeit  o( 
the  Government  of  the  United  States  in  Cali- 
fornia seem  to  have  committed  the  preparatioi 
of  the  case  on  the  appeal  to  the  District  Court, 
and  who  were  allowed  to  maintain,  in  tlie  name 
of  the  United  States,  the  alternative  of  the  ii- 
sue  tendered  by  the  claimant. 

The  District  Court  confirmed  the  elsin  of 
the  appellee  to  land  limited  by  specific  bomd- 
aries,  and  ascertained  those  boundaries,  as  the; 
exist  on  the  land,  with  precision.  Under  thii 
decree,  the  grant  to  Larios  inclndcs  seven  thos- 
sand  five  hundred  and  eighty-eight  and  niiet; 
hundredths  acres. 

It  is  the  opinion  of  the  court  that  the  into' 
vention  of  adversary  'claimants  in  the  ['dSJ 
suit  of  a  petitioner,  under  the  Act  nf  3d  MarA 
1831,  for  the  confirmation  of  hin  claim  to  bad 
in  California,  is  a  practice  not  to  be  enrourapd. 

90  Hon. 
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Th«  Board  of  Commissionera  was  inBtitutcd  by 
Congrogg  to  obtain  a  prompt  decision  on  the 
ralidity  of  private  land  claims,  to  enable  the 
goTemmrnt  to  distinguish  the  public  land  from 
that  which  had  been  severed  from  the  public 
domain  by  Mexico;  and  that  it  might  fulfill  the 
obligation  assumed  at  the  time  of  the  cession 
of  California,  to  secure  and  protect  the  property 
of  its  inhabitants.  The  juriadiction  of  the 
Koard  of  Commissioners  in  the  first  instance, 
and  the  appellate  jurisdiction  of  the  courts  of 
the  United  States,  are  limited  to  the  making 
of  decisions  on  the  validity  of  the  claim,  pre- 
liminary to  its  location  and  survey  by  the  Sur- 
veyor-General of  California,  acting  under  the 
laws  of  the  United  States.  This  officer  is  re- 
quired to  survey  and  to  furnish  plats  of  the 
claim  that  may  be  confirmed. 

Jn  reference  to  interfering  and  conflicting 
claims,  he  is  authorized  to  decide  by  adopting 
the  lines  agreed  to  by  the  claimants;  and  in 
the  absence  of  an  agreement,  to  follow  the  rule 
of  justice.  The  Acts  of  Congress  provide,  that 
neither  tlie  decisions  of  the  Commissioners,  nor 
of  the  District  or  Supreme  Court,  nor  of  the 
Surveyor-General,  nor  the  surveys  or  patents 
made  in  pursuance  of  them,  shall  preclude  a 
legal  investigation  and  decision,  by  the  proper 
judicial  tribunal,  between  parties  having  such 
interfering  claims;  and  provision  is  made  in 
the  Act  of  3d  March,  I85I,  for  a  contest  of 
the  ri'.Hit  of  the  confirmee  before  the  issue  of 
the  patent,  but  after  the  location  and  survey; 
and  a  patent  under  the  Act  is  only  conclusive 
between  the  United  States  and  the  claimant, 
and  does  not  affect  third  persons.  9  Stat,  at 
I*  631,  ch.  41;  4  Stat,  at  L.  492,  ch.  116,  sec. 
6.  The  language  and  policy  of  these  enact- 
ments limit  a  controversy  like  the  present  to 
the  United  States  and  the  claimant. 

We  concur  in  the  opinion  of  the  Board  of 
Commissioners  and  of  the  District  Court,  that 
affirms  the  validity  of  the  grant  of  the  Gover- 
nor of  California  to  Jiuto  I^rios,  and  the  regu- 
larity of  the  conveyances  through  which  the 
claimant  deduces  his  title. 

The  papers  in  the  record  show,  that  in  1842 
the  proprietors  of  adjacent  ranches  in  the  Val- 
ley de  los  CapitanccUos  (Larios  and  Berreyesa) 
had  a  dispute  concerning  the  location  of  their 
line  of  separation,  which  was  carried  before  the 
public  authorities  for  settlement;  that  Larios, 
after  the  adjustment  of  the  controversy,  repre- 
sented to  the  Governor  that,  since  1836,  he  had 
occupied  his  place  in  the  caflada  under  a  pur- 
chase from  a  former  proprietor;  that  the  rec- 
426*]  ords  of  his  title  had  been  lost,  'and 
that  he  desired  to  obtain  a  grant  which  would 
declare  his  riglit.  This  petition  was  accom- 
panied by  a  sketch  of  tlie  property,  and  its 
contents  were  represented  to  be  one  league,  a 
little  more  or  less.  The  Governor  made  the 
necessary  order  for  the  issue  of  the  grant,  in 
conformity  to  the  prayer  of  the  petition,  and 
the  grant  itself  was  issued  in  August,  1842.  In 
the  grant,  the  petition  for  the  land  known  as 
Capitancellos — bounded  by  the  Sierra,  by  the 
Arroyo  Soco  on  the  side  of  the  establishment  of 
Santa  Clara,  and  by  the  ranclio  of  the  citizen 
Jose  11.  i{errc}esa,  which  has  for  boundory  a 
line  running  from  the  junction  of  the  Arroyo 
Sfco  and  Arroyo  de  los  Alamitos,  southward, 
to  the  sierra,  passing  by  the  eastern  base  of  the 
IS  1..  V(l. 


small  hill  situate  in  the  center  of  the  catlada — 
is  recited;  and  the  Governor  granted  it  to 
Larios,  to  be  his  property,  subject  to  the  ap- 
proval of  the  Departmental  Assembly,  and  to 
the  performance  of  four  conditions.  The  second 
and  third  of  these  conditions  are: 

"2d.  He  shall  solicit  the  proper  judge  to 
give  him  judicial  possession,  in  virtue  of  this 
decree,  by  whom  the  boundaries  shall  be 
marked  out,  and  he  shall  put  on  the  bound- 
ariea,  in  addition  to  the  landmarks,  some  fruit 
trees  or  useful  forest  trees. 

"3d.  The  land  herein  referred  to  is  one 
league  of  the  larger  size,  a  little  more  or  less, 
as  is  explained  by  the  map  accompanying  this 
expediente.  The  judge  who  shall  give  the  pos- 
session shall  have  it  measured,  in  conformity 
to  law,  leaving  the  surplus,  which  remains  to 
the  nation,  for  the  purposes  which  may  best 
suit  it." 

The  southern,  western  and  eastern  bounda- 
ries of  the  land  granted  to  Larios  are  well  de- 
fined, and  the  objects  exist  by  which  those 
limits  can  be  ascertained.  There  is  no  call  in 
the  grant  for  a  northern  boundary,  nor  is  there 
any  reference  to  the  disefio  for  any  natural  ob- 
ject, or  other  descriptive  call,  to  ascertain  it. 
Tlie  grant  itself  furnishes  no  other  criterion  for 
determining  that  boundary  than  the  limitation 
of  the  quantity,  as  is  expressed  in  the  third 
condition.  This  is  a  controlling  condition  in 
the  grant.  The  delivery  of  juridical  possession, 
an  essential  ceremony  to  perfect  the  title  in  the 
land  system  of  Mexico,  was  to  be  accommo- 
dated to  it.  The  discilo  presented  by  the  do- 
nee to  the  Governor,  to  inform  him  of  his 
wants,  represents  the  quantity  to  be  one  league, 
a  little  more  or  less.  This  representation  is 
assumed  to  be  true  by  the  Governor,  and  it 
forms  the  basis  on  which  his  consent  to  the  pe- 
tition is  yielded.  He  prescribes  to  the  officer 
to  whom  be  confided  the  duty  of  completing 
the  title,  to  measure  a  specified  quantity,  leav- 
ing the  surplus  that  remains  to  the  nation,  aa 
preparatory  to  the  delivery  of  juridical  posses- 
sion to  the  'grantee.  The  obligation  of  ['427 
the  United  States  to  this  grantee  will  be  ful- 
filled by  the  performance  of  the  executive  Acts, 
which  are  devolved  in  the  grant  on  the  local 
authority,  and  which  are  declared  in  the  two 
conditions  before  cited.  We  regard  these  con- 
ditions to  contain  a  description  of  the  thing 
granted,  and,  in  connection  with  the  other 
calls  of  the  grant,  they  enable  us  to  define  it. 
We  reject  the  words  "a  little  more  or  less,"  as 
having  no  meaning  in  a  system  of  location  and 
survey  like  that  of  the  United  States,  and 
that  the  claim  of  the  grantee  is  valid  for  the 
quantity  clearly  expressed.  If  the  limitation 
of  the  quantity  had  not  been  so  explicitly  de- 
clared, it  might  have  been  proper  to  refer  to 
the  petition  and  the  diseSo,  or  to  have  inquired 
if  the  name  Capitancellos  had  any  significance 
as  connected  with  the  limits  of  the  tract,  in  or- 
der to  give  effect  to  the  grant.  But  there  is  no 
necessity  for  additional  inquiries.  The  grant 
is  not  affected  with  any  ambiguity.  The  in- 
tention of  the  government  of  California  is  dis- 
tinctly declared,  and  there  is  no  rule  of  law  to 
authorize  us  to  depart  from  the  grant  to_ obtain 
evidence  to  contradict,  vary,  or  limit  its  im- 
port.   ^ 

The  grant  to  Larios  is  for  one  league  of  land, 
*  1140 
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to  be  taken  within  the  southern,  western  and 
eastern  boundaries  designated  therein,  and 
which  is  to  be  located,  at  the  election  of  the 
grantee  or  his  assigns,  under  the  restrictions 
established  for  the  location  and  survey  of  pri- 
vate land  claims  in  California  by  the  Executive 
Department  of  this  government.  The  exter- 
nal boundaries  designated  in  the  grant  may 
be  declared  by  the  District  Court  from  the 
evidence  on  file,  and  such  other  evidence  as  may 
be  produced  before  it,  and  the  claim  of  an  inter- 
est equal  to  three  fourths  of  the  land  granted 
is  confirmed  to  the  appellee. 

The  decree  of  the  District  Court  is  reversed, 
and  the  cause  is  remanded  to  that  court,  with 
directions  to  enter  a  decree  conforming  to  this 
opinion. 

Rev'g— Hoff.  L.  C.  211. 


FRANCIS  WARNER,  Plff.  in  Er., 

V. 

CEPHAS  H.  NORTON  et  al. 

(See  8.  C.  20  How.  448-461.) 

Fraud,  question  of  fact — Secrecy  evidence  of 
fraud — also   possession   in   vendor. 

The  qnestlon  of  fraud  Is  a  question  of  fact  for  the 
Jury  under  the  Instruction  of  the  court. 

Secrecy  In  maklDK  a  contract  Is  a  circumstance 
connected  with  other  facts,  from  which  fraud  may 
be  Inferred. 

If  a  sale  Is  made  by  a  party,  and  the  vendor  re- 
mains In  possession.  It  Is  ordinarily  a  badge  of 
fraud,  and  requires  explanation. 

Argued  Apr.  6,  1868.     Decided  Majr  S,  1868. 

THIS  was  an  action  of  trespass  brought  in 
the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Illinois,  by  the  defend- 
ant in  error  against  Warner,  Sheriff  of  La  Salle 
County,  for  an  alleged  wrongful  _  levy  on  cer- 
tain goods  claimed  by  the  plaintiffs. 

The  trial  resulted  in  a  verdict  and  judgment 
for  the  plaintiffs;  whereupon  the  defendant 
brought  the  case  here  on  a  writ  of  error.  _ 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  £.  B.  Washbttrne  and  T.  L.  Dickey, 
for  the  plaintiff  in  error: 

Warner  insisted  that  such  a  sale  as  his 
proof  tended  to  show,  was  fraudulent  in  law — 
for  want  of  an  actual,  open,  notorious  and 
avowed  change  of  possession;  but  the  court 
ruled  otherwise  and  charged  the  jury  inter  alia, 

Ist.  That  whether  the  sale  was  or  was  not 
fraudulent,  was  a  question  of  fact  for  the  jury. 

2d.  That  if  the  sale  was  secret,  and  no 
means  were  taken  to  make  it  known  these 
facts  threw  suspicion  upon  the  transaction,  but 
did  not  make  the  sale  fraudulent  in  law  as 
against  creditors. 

3d.  If  Atherton's  possession  was  the  posses- 
sion of  Anderson,  and  not  of  Ilaskins,  the  sale 
was  not  necessarily  fraudulent. 

4th.  The  court  left  it  to  the  jury  to  detcr- 


NOTB. — Fraud  In  a  sale,  is  to  be  Inferred  from 
want  of  chnnee  of  possession  of  i;ood>i.     See  note  to 
Brooks  V.  Msrbury,  6  L.  ed.  U.  S.  423. 
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mine  whether,  under  the  facta  in  evidence,  thi 
sale  was  in  good  faith,  and  for  in  honest  pur- 
pose. 

The  question  whether  the  sale  of  goods  no- 
accompanied  by  a  change  of  possession  is  good 
as  afi^ainst  creditors,  has  been  a  vexed  question 
in  England  and  in  many  of  the  United  States. 
The  weight  of  American  authority  is  thought 
to  be  against  the  validity  of  such  sales. 

See  3  Kent's  Com.  515  to  529,  where  a« 
subject  is  fully  discussed. 

The  decisions  of  the  federal  courts  an 
against  the  validity  of  such  sales,  and  this  it 
considered  "a  settled  principle  in  federal  jnti» 
prudence." 

2  Kent,  621;  Hamilton  v.  Russell,  1  Craadi, 
309. 

This  sale  was  made  in  Illinois,  and  the  Su- 
preme Court  of  that  State  have  adopted  and 
adhered  to  what  Chancellor  Kent  calls  the  moni 
wise,  sound,  wholesome  and  true  doctrine,  and 
have  held  in  Thornton  v.  Davenport,  1  Scam. 
296,  that  where  the  possession  of  goods  it 
permitted  to  remain  with  the  vendor,  the  sale 
IS  fraudulent  unless  the  retaining  is  consistent 
with  the  deed.  The  same  doctrine  is  recog- 
nized in  Powers  v.  Green,  14  III.  386,  so  that 
there  is  no  debate  about  the  law  in  that  State 
on  this  question;  the  decision  of  the  Suprems 
Court  of  the  U.  S.  and  of  the  Supreme  Court 
of  that  State  concurring. 

This  change  of  possession  to  be  effeeUn 
must  be  actual  and  not  colorable. 

2  Kent's  Com.  625. 

It  must  be  substantial  and  exclusive. 

2  Kent's  Com.  618. 

It  must  be  an  apparent,  open,  avowed,  noto- 
rious change  of  possession.  The  purpose  moit 
not  only  be  honest,  but  appearances  must  agree 
with  the  real  state  of  the  case. 

2  Kent's  Com.  653;  Burr,  on  Assta.  303. 

This  change  of  possession  must  also  be  con- 
tinued. , 

There  is  no  direct  evidence  that  John  Ix 
Phelps  or  Isaac  N.  Phelps  were  members  of  thi 
firm. 

Whether  there  is  any  evidence  on  a  point  ii 
a  question  of  law  for  the  court.  Whether 
the  evidenee  is  sufiicient  to  convince  and  sat- 
isfy, is  a  question  for  the  jury. 

1  Greenl.  Ev.  p.  63,  sec.  49. 

Messrs.  George  E.  Badger  and  J.  M.  Cariidc^ 
for  the  defendant  in  error: 

First.  It  is  insisted  for  the  defendant  that 
the  bill  of  exceptions  sent  up  with  the  reeotl 
cannot  be  noticed  by  this  court.  It  appean 
that  no  exception  was  taken  upon  the  trial,  or 
at  the  term  of  the  trial,  to  the  rulings  of  tie 
court.  However  this  may  be,  it  is  certain  thit 
the  bill  of  exceptions  was  not  reduced  to  fora 
and  signed  by  the  judge,  at  any  time  during  tie 
term  at  which  the  trial  was  had. 

If  there  be  any  case  in  which  a  bill  of  ex- 
ceptions can  be  reduced  to  writing  and  signed 
after  the  term  and  after  judgment,  it  must  be 
by  reason  of  consent  given  by  the  parties,* 
an  order  of  the  judge  to  that  effect,  appearii( 
on  the  record. 

Ex  parte  Bradstreet,  4  Pet.  102;  Walton  r. 
U.  S.  9  Wheat.  651. 

On 
error,  ..  _  .  _ 


5.  V  wneai.  ooi. 

n  the  part,  therefore,  of  the  defendant  ■ 

r,  it  is  insisted  that  this   objection,  no* 
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taken,  is  fatal  to  the  plaintiff  in  error;  but  if, 
in  tliis,  we  should  be  mistakon,  it  is  innisted, 
secondljr,  that  the  rulings  of  the  court  on  tlie 
trial,  give  the  plaintiff  in  error  no  ground  for 
complaint  upon  the  state  of  facts  disclosed  by 
the  evidence. 

The  plaintiff  in  error,  as  shown  by  the  rec- 
ord, objected  to  the  admissibility  of  evidence 
offered,  but  did  not  insist  upon  his  objection. 

Therefore  he  cannot  raise  the  objection  here: 
but  on  the  contrary,  it  must  be  waived;  for 
in  the  case  of  Walton  t.  The  U.  S.  already  cited, 
the  court  say:  "It  is  true  that  the  bill  of  ex- 
ceptions states  that  the  evidence  was  objected 
to  at  the  trial;  but  it  is  not  said  that  any  ex- 
ception was  then  taken  to  the  decision  of  the 
court;  so  that  in  fact  it  might  be  true  that  the 
objection  was  made  and  not  insisted  on  by  way 
of  exception."  •■   • 

Again,  in  the  case  of  Phelps  y.  Mayer,  16 
How.  160,  already  cited,  the  court  say,  in  sub- 
stance that  objections  to  evidence  must  be  in- 
sisted on  by  way  of  exception;  for  if  this  is 
done,  the  opposite  party  may  then  supply  the 
defect. 

See,  also.  Hind's  Lessee  t.  Longworth,  11 
Wheat.  199. 

Therefore  the  objection  to  the  evidence  be- 
ing waived,  by  not  being  insisted  upon  by  way 
of  exception,  no  objection  can  now  be  made, 
and.  therefore,  there  was  evidence  to  be  left 
to  the  jury  on  the  point  of  ownership. 

But  if  there  was  not,  that  question  cannot  be 
raised  upon  an  instruction  formally  right,  but 
must  have  been  specially  presented  to  the  court 
below;  for  in  Garrard  t.  Reynolds's  Lessee,  4 
liow.  123,  it  was  held,  that  whether  there  was 
evidence  to  be  left  to  a  pury,  was  a  question 
which  could  not  be  considered  by  this  court, 
unless  the  opinion  of  the  court  below  had  been 
asked  thereon  and  an  exception  regularly  taken. 

The  substance  of  all  the  other  instructions 
ia  this: 

The  court  having  declined  to  charge  the  jury 
that  the  sale  was  fraudulent  in  law,  left  it  to 
them,  under  all  the  circumstances,  to  say 
whether  the  sale  was  or  was  not  made  to  delay, 
binder  or  defraud  creditors;  telling  them  that 
if  the  sale  was  secret,  suspicion  was  thrown 
upon  it  thereby,  but  it  did  not  thereby  become 
fraudulent  in  law;  and  leaving  them  to  decide 
•8  to  the  possession  after  the  sale,  instructed 
them  that  if  the  possession  of  Atherton  was 
the  possession  of  the  plaintiffs  (defendants  in 
error),  the  sale  was  not  necessarily  fraudulent. 

And  the  court  did  instruct  the  jury,  in  ef- 
fect, that  if  the  possesriion  after  the  sale  was 
in  Raskins,  the  sale  was  necessarily  fraudulent. 

To  this  instruction  the  plaintiffs  in. error  can- 
not object,  though  the  defendants  in  error,  liad 
the  verdict  been  against  them,  would  have 
had  just  cause  of  complaint. 

For  if  it  had  been  necessary  to  our  case,  and 
were  allowable  for  its  to  question  any  decision 
of  this  court,  we  should  contend  that  the  rule 
laid  down  in  Hamilton  v.  Russell,  1  Cranch, 
310,  founded  upon  Edwards  v.  Harben  in  2 
T.  R.  587,  cannot  be  supported.  In  England, 
Edwards  v.  Harben  has  been  long  since  over- 
ruled ;  first  questioned,  then  impugned  and 
flnallpr  denied.  The  cases  fully  justify  the 
position  of  the  very  learned  Mr.  Smith,  in  his 
15  Ifc  ed. 


T/Cading  Cases,  1  Vol.  p.  41,  of  4  Am.  ed.  in 
these  words: 

"It  may  therefore  be  safely  laid  down, 
that  under  almost  any  circumstances,  the  ques- 
tion fraud  or  no  fraud  is  one  for  the  consider- 
ation of  the  jury;"  and  again,  page  40: 
"Though  in  Edwards  v.  Harben  it  was  laid 
down  in  the  express  terms  above  stated,  that 
an  absolute  sale  without  delivery  of  possession 
was  in  point  of  law  fraudulent,  the  tendency 
of  the  courts  has  lately  been  to  qualify  that 
doctrine  and  leave  the  whole  circumstances  of 
each  case  to  a  jury,  bidding  them  to  decide 
whether  the  presumption  of  fraud  deducible 
from  the  absence  of  possession  shall  prevail." 

And  the  admission  of  plaintiff's  counsel 
(whose  interest  it  was  to  maintain  that  doctrine 
of  Edwards  v.  Harben,  in  Wood  v.  Dixie,  7  Q. 
U.  894),  is  in  these  words:  "Some  doubt  has 
existed  whether  upon  certain  facts,  as,  for  in- 
stance, want  of  possession,  fraud  is  a  question 
of  law  to  be  decided  by  the  court,  or  of  fact 
for  the  jury;  but  it  seems  to  be  now  estab- 
lished that  the  question  is  for  the  jury. 

This  position  of  Mr.  Smith  is  further  sup- 
ported by  Martindale  v.  Booth,  3  B.  &  Ad. 
498,  in  which  Parke,  J.,  says:  "The  dictum 
of  Buller,  J.,  in  Edwards  t.  Harben,  has  not 
been  generally  considered  in  subsequent  cases 
to  have  that  import.  The  want  of  delivery  is 
only  evidence  that  the  transfer  was  colorable." 
It  is  fully  sustained  by  the  numerous  cases 
cited  by  him,  and  especially  by  Benton  t. 
Thomhill,  2  Marsh.  427,  and  Latimer  v.  Bat- 
son,  4  Bun.  &  C.  652,  in  the  former  of  which 
I^.  Ch.  J.  Best  dissents  from  the  doctrine  of 
Edwards  v.  Harben,  when  assumed  by  counsel; 
and  in  the  latter,  the  court  notices  and,  in  ef- 
fect, repudiates  as  furnishing  a  general  rule, 
what  was  said  by  Lord  Ellenborough  in  Wor- 
dall  ▼.  Smith,  1   Camp.  332. 

These  two  cases  also  show  that  the  question 
of  possession  under  the  circumstances  of  our 
case,  was  for  the  jury  and  not  for  the  court, 
and  was,  therefore,  properly  left  to  them  by 
the  court  below. 

It  may,  therefore,  be  assumed  with  confi- 
dence that  the  stringent  rule  laid  down  in  Ed- 
wards v.  Harben,  is  entirely  exploded  in  Eng- 
land, and  there,  want  of  possession  by  the  ven- 
dor is  only  a  badge  of  fraud,  to  be  considered 
by  the  jury. 

But  whether  the  rule  in  Edwards  t.  Harben 
be  maintained  in  all  its  strictness  or  not,  is  in 
our  case  immaterial.  Here  possession  was 
taken  by  the  purchaser.  It  was  so  found  by 
the  jury.  There  was  evidence  proper  to  be 
left  to  the  jury  of  that  fact;  but  if  there  was 
not  such  evidence,  no  objection  can  be  made 
therefor,  because  there  was  no  special  prayer 
for  an  instruction  that  there  was  not  such  evi- 
dence as  required  by  this  court  in  the  before- 
cited  case  of  Garrard  v.  Reynolds'  Lessee,  4 
How.  123,  and  consequently  the  whole  case 
was  for  the  jury  on  the  question  of  fraud. 

As  to  the  alleged  secrecy  of  the  sale,  the 
court  instructed  the  jury  that  secrecy  threw 
suspicion  on  the  transaction,  but  did  not  make 
it  fraudulent  in  law. 

Now,  this  is  giving  to  secrecy  precisely  the 
effect  properly  belonging  to  it  according  to 
Twyne's  case,  dona  clandestina  sunt  semper 
suspiciosa. 
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Of  course  the  exception  for  error  in  tlie  re- 
fusal to  ^ant  a  new  trial,  is  merely  idle  after 
the  decisions  of  this  court  in  Marine  Insurance 
Company  of  Alexandria  v.  Hodgson,  6  Cranch, 
206;  Barr  v.  Gratz's  Heirs,  4  Wheat.  213,  and 
Blunt's  Lessee  t.  Smith,  7  Wheat.  248. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  case  was  brought  before  us  by  a  writ  of 
error  from  the  Northern  District  of  Illinois. 
457*]  *An  action  of  trespass  was  commenced 
by  Norton  et  al.  against  Warner,  charging  him 
with  having  seized  and  carried  away  personal 
property  of  the  value  of  $10,000.  The  de- 
fendant pleaded  not  guilty,  and  by  several  spe- 
cial pleas  set  up  that  certain  creditors  of 
Augustus  A.  Haskins,  who  had  left  his  residence 
at  La  Salle,  procured  a  writ  of  attachment, 
under  the  statutes  of  Illinois,  which  was  di- 
rected to  the  defendant,  as  sheriff,  in  virtue  of 
which  he  had  attached  the  personal  property  of 
Haskins,  which  is  the  trespass  charged,  etc. 

The  bill  of  exceptions  taken  on  the  trial  will 
show  the  points  of  law  which  were  made  on  the 
facts.  The  proof  of  the  plaintiffs  tended  to 
show  that  Beman,  one  of  the  plaintiffs,  had 
a  claim  as  creditor  against  Haskins  for  the  sum 
of  $1,200,  and  that  the  firm  of  Norton,  Jewett 
Ic,  Busby  had  also  a  claim  of  about  $3,000; 
that  each  of  these  claims  had  been  put  into  the 
hands  of  one  Anderson  for  collection,  with  au- 
thority to  settle  them;  that  on  the  lOth  of  Jan- 
uary, 1855,  the  goods  were  chiefly  in  a  hard- 
ware storeroom  and  the  tin  shop  attached  there- 
to in  the  Village  of  La  Salle;  that  up  to  that 
time  Haskins  had  been  carrying  on  the  business 
of  a  hardware  retailer  and  manufacturer  of  tin- 
Ware;  that  while  he  was  absent  the  business  was 
conducted  by  one  Atherton,  his  head  clerk, 
who  employed  the  operatives  and  superintend- 
ed their  work;  that  on  the  10th  of  January, 
1855,  Haskins  Rold  his  stock  to  Beman,  and  the 
firm  of  Norton,  Jewett  &,  Busby,  through  An- 
derson as  their  agent,  Anderson  canceling  the 
aforesaid  debts,  and  giving  his  notes  on  time 
to  Haskins  for  the  balance  of  the  price  agreed 
upon;  and  thereupon,  by  way  of  putting  the 
purchaser  into  possession,  Haskins,  Anderson 
and  Atherton,  being  in  the  storeroom,  Haskins 
got  the  key  of  the  outer  door,  and  gave  it  to 
Anderson,  and  Anderson  gave  the  key  and 
charge  of  the  store  and  tin  shop  to  Atherton, 
who,  up  to  that  time,  had  been  carrying  on  the 
business  for  Haskins,  but  then  undertook  to 
act  for  Anderson. 

Anderson  and  Haskins  left  La  Salle,  and  did 
not  return  until  after  the  attachment  was  laid 
on  the  goods.  Haskins  never  returned  to  re- 
aide  there,  and  exercised  no  ownership  over  the 
goods  after  the  sale.  Norton,  Jewett  &,  Busby 
were  the  ostensible  partners  of  their  firm,  but 
they  informed  Anderson  that  John  C.  Phelps 
and  his  brother  were  special  partners.  There 
was  no  further  evidence  to  sliow  the  interest  of 
the  Phelpses,  except  the  belief  of  the  witness 
that  they  were  parties,  though  he  could  not  so 
state  from  his  own  personal  knowledge.  An 
objection  to  this  defect  of  proof  was  made,  but 
not  insisted  on. 

The  plaintiffs*  proof  further  tended  to  show 
that  the  Sheriff,  on  the  9th  of  February,  did 
458*]  take  property  attached,  and  'removed 
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it;  and  evidence  was  offered  to  show  that,  be- 
fore and  at  the  time  of  said  sale,  Haskins  was 
in  failing  circumstances,  and  that  certain  cred- 
itors had  sued  out  writs  of  attachment,  as  let 
forth  in  defendants'  epecial  pleas,  against 
the  goods  of  said  Haskins,  and  that  the  taking 
of  the  property  complained  of  was  by  legu 
process. 

Defendant  offered  further  evidence,  tending 
to  prove  that  said  sale  was  made  secretly,  hot 
several  of  the  plaintiffs'  witnesses  stated  th« 
sale  was  not  made  secretly,  and  that,  while  the 
invoice  was  being  made  out,  people  were  com- 
ing in  and  going  out  of  the  store  as  usual;  that 
no  steps  were  taken  by  anyone  to  make  the 
sale  known  until  after  the  attachment  wu 
laid;  that  from  the  time  of  the  sale,  Atherttm 
continued  to  control  the  goods  and  the  busi- 
ness as  before,  and  to  all  appearance  wns  doing 
so  for  Haskins;  that  sales  were  made  to  cns- 
tomers  as  formerly,  without  notice  to  any  one 
of  the  change  of  proprietors,  and,  in  some  in- 
stances, the  bills  and  receipts  of  sales  to  cus- 
tomers were  made  out  in  the  name  of  Haskins. 
No  change  was  made  in  keeping  the  booica;  that 
the  servants  and  operatives  about  the  store  asd 
tin  shop  continued  to  work  under  the  direction 
of  Atherton,  with  no  knowledge  of  any  sale, 
and  supposing  the  business  was  being  carried 
on  as  formeriy,  and  for  the  use  of  Hasldns; 
but  it  did  not  appear  that  any  of  these  things 
were  authorized  by  the  plaintiffs  or  known  to 
them;  and  that  this  condition  and  course  of 
things  continued  until  the  goods  were  aeized  by 
the  Sheriff. 

After  the  testimony  was  closed,  the  court 
charged  the  jury:  First,  they  must  be  satisfied, 
from  the  evidence,  that  the  plaintiffs  named  in 
the  declaration  had  a  joint  interest  in  ihe 
property  sued  for,  or  they  must  find  for  the  de- 
fendant. 

The  iury  found  for  the  plaintiffs;  which 
shows  they  were  satisfied  with  the  evidence  on 
the  point  made,  or  considered  the  objection 
abandoned.  If  it  were  not  insisted  on  in  the 
court  below,  it  cannot  be  raised  here.  There 
is  no  error  in  this  charge  of  the  court. 

The  second,  third  and  fourth  charges  were, 
"that  if  the  jury  believe  from  the  evidence  the 
sale  was  made  for  the  purpose  of  hindering,  de- 
laying, or  defrauding  creditors,  it  was  invalid 
as  against  the  defendant;  and  that  whether 
the  sale  was  or  was  not  fraudulent  was  a  ques- 
tion of  fact,  to  be  determined  by  the  jury  ns- 
der  all  the  circumstances  of  the  case.  That  if 
the  sale  were  secret,  and  no  means  taken  to  ap- 
prise the  public  of  it,  these  were  facts  which 
threw  suspicion  upon  the  transaction,  but  did 
not  make  the  sale  fraudulent  in  law  as  against 
the  defendant." 

It  is  insisted  that  the  sale  was  void  as  matter 
of  law  against  'creditors,  and  should  [*4St 
have  been  so  held  by  the  court;  and  the  ease  of 
Hamilton  v.  Russell,  1  Cranch,  310;  (5  U.  S.)  it 
cited  as  sustaining  this  position.  In  that  cut, 
Hamilton  made  an  absolute  bill  of  sale  for  s 
slave  on  the  4th  of  January,  1800,  which  ww 
acknowledged  and  recorded  on  the  14th  of  Ap- 
ril, 1801.  "The  slave  continued  in  the  possessioa 
of  the  vendor  until  the  execution  was  leviri 
on  him  as  the  property  of  the  vendor.  Trespass 
was  brought  against  the  plaintiff  in  the  exctv- 
tion,  who  directed  the  levy  to  be  mode.    TIm 
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court  held,  under  the  Statute  of  Virginia  against 
frauds,  that  an  absolute  bill  of  sale,  unless 
possession  "accompanies  and  follows"  the  deed, 
is 'fraudulent;  and  the  case  of  Edwards  t. 
Harben,  2  T.  R.  687,  was  cited.  It  is  ad- 
mitted that  the  Statute  is  in  aflBrmance  of  the 
eommon  law. 

In  his  3d  volume  of  commentaries.  Chan- 
cellor Kent  has  an  interesting  chapter  on  this 
subject,  in  which  the  case  of  Edwards  v.  Har- 
ben, and  many  other  authorities  are  cited;  and 
he  favors  the  doctrine,  that  unless  the  posses- 
sion of  goods  follows  the  deed,  it  is  fraudulent 
per  se.  But  he  states  many  exceptions  to  this 
rule,  as  where  the  possession  of  the  vendor 
is  consistent  with  the  deed  or  the  circumstances 
of  the  case.  And  he  says,  in  Steward  v.  Lombe, 
1  Brod.  &  Bing.  506,  the  Court  of  C.  B.  ques- 
tioned very  strongly  the  general  doctrine  in 
Edwards  v.  Harben,  that  actual  possession  was 
necessary  to  transfer  the  property  in  a  chattel, 
and  the  authority  itself  was  shalcen.  And  he 
observes,  the  conclusion  from  the  more  recent 
English  cases  would  seem  to  be,  that  though  a 
continuance  in  possession  by  the  vendor  be 
prima  facie  a  badge  of  fraud,  yet  the  presump- 
tion of  fraud  may  be  rebutted  by  explanations. 

In  the  case  of  Wood  v.  Dexie,  7  Q.  B.  894, 
the  counsel,  who  was  interested  in  maintaining 
the  doctrine  of  Edwards  v.  Harben,  admitted 
that  "some  doubt  has  existed  whether  upon 
certain  facts,  as,  for  instance,  want  of  posses- 
sion, fraud  is  a  question  of  law  to  be  decided 
by  the  court,  or  of  fact  for  the  jury;  but  it 
seems  to  be  now  established  that  the  question 
is  for  the  jury."  In  Martindale  v.  Booth,  3  B. 
ft  Ad.  498,  Parke,  Justice,  says,  the  dictum  of 
Buller,  Justice,  in  Edwards  v.  Harben,  has  not 
been  considered  in  subsequent  cases  to  have 
that  import;  the  want  of  delivery  is  only  evi- 
dence that  the  transfer  was  colorable.  In  Ben- 
ton V.  Thornbell,  2  Marsh.  Eng.  C.  Pr.  427; 
Latimer  v.  Batson,  4  B.  &  C.  652;  and  in  Ward- 
all  V.  Smith,  1  Campb.  332,  the  same  doctrine  is 
laid  down.  In  the  more  modern  English  cases, 
the  stringent  doctrine  of  Edwards  v.  Harben,  2 
T.  R.  687,  has  been  departed  from;  and  the 
want  of  possession  of  chattels  purchased  is 
considered  evidence  of  fraud  before  the  jury. 
460]  In  Kidd  t.  Rawlinson,  2  *B.  ft  P.  69, 
Lord  Eldon  admitted  that  a  bill  of  sale  of  goods 
might  be  taken  as  a  security  on  a  loan  of 
money,  and  the  goods  fairly  and  safely  left 
with  the  debtor.  And  this  decision  conformed 
to  Lord  Holt's  view,  in  Cole  v.  Davis,  1  Ld. 
Raym.  725;  and  Lord  Eldon,  many  years  aft- 
erwards, declared,  in  Lady  Arundell  v.  Fhipps, 
10  Ves.  Jr.  145,  that  possession  of  goods  by 
the  vendor  was  only  prima  facie  evidence  of 
fraud.  In  Eastwood  v.  Brown,  1  Ryan  ft  M. 
312,  Lord  Tenterden  held,  want  of  possession 
-was  only  prima  facie  evidence  of  fraud. 

It  would  seem  to  be  difficult,  on  principle, 
to  maintain  that  the  possession  of  goods  sold 
is,  per  se,  fraud,  to  be  so  pronounced  by  the 
court,  as  that  cuts  off  all  explanation  of  the 
transaction,  which  may  have  been  entirely  un- 
exceptionable. If  circumstances,  at  law,  may 
be  proved  to  rebut  the  presumption  of  fraud, 
the  case  must  be  submitted  to  the  jury. 

But  the  case  before  us  is  not  similar  to  that 
of  Hamilton  v.  RuskcU.  There  wns  a  change  of 
pnnsession  in  the  goods  purchased  by  Ander- 
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son,  by  the  delivery  to  him  of  the  key  of  the 
outer  door  of  the  storehouse,  which  he  delivered 
to  Atherton,  who  had  agreed  to  continue  in 
the  business  as  the  agent  of  the  purchasers. 
From  the  time  of  the  purchase,  Haskins  had 
no  possession  of  the  property,  nor  did  he  exer- 
cise any  acts  of  ownership  over  it.  He  was 
absent  from  La  Salle  from  the  time  of  the  sale 
until  after  the  attachment  was  laid. 

Now,  whether  this  was  a  colorable  delivery 
or  not,  was  a  matter  of  fact  for  the  jury,  and 
not  a  matter  of  law  for  the  court.  It  is  clear- 
ly not  within  the  case  of  Hamilton  v.  Russell. 

Few  questions  in  the  law  have  given  rise  to 
a  greater  conflict  of  authority  than  the  one 
under  consideration.  But  for  many  years  past 
the  tendency  has  been,  in  England  and  in  the 
United  States,  to  consider  the  question  of 
fraud  as  a  fact  for  the  jury  under  the  instruc- 
tion of  the  court.  And  the  weight  of  authority 
seems  to  be  now,  in  this  country,  favorable  to 
this  position.  Where  possession  of  goods  does 
not  accompany  the  deed,  it  is  prima  facie 
fraudulent,  but  open  to  the  circumstances  of 
the  transaction,  which  may  prove  an  innocent 
purpose.  Bat  if  such  explanation  may  be 
given,  it  is  a  departure  from  the  stringent  rule 
m  the  case  of  Edwards  v.  Harben. 

It  is  urged  that  the  fourth  Instruction  is 
fraudulent  per  se,  as  the  jury  were  told,  though 
the  sale  was  secret,  and  no  means  taken  to 
make  it  public,  it  was  not  fraudulent  in  law 
against  the  defendant.  Whilst  in  the  old  cases 
it  was  held  that  the  possession  of  the  vendor 
of  goods  sold  was  fraudulent  against  creditors, 
no  ease,  it  is  believed,  has  been  so  held  by  the 
court,  on  the  ground  of  secrecy  alone  in  making 
the  contract.  It  is  "a  circumstance  con-  ['461 
nected  with  other  facts  from  which  fraud 
may  be  inferred.  But  if  the  secrecy  supposed 
amounted  to  absolute  fraud,  yet  the  court 
oould  not  have  so  pronounced  in  this  case,  as 
there  was  evidence  controverting  the  supposi- 
tion of  secrecy,  which  the  court  could  not 
properly  take  from  the  consideration  of  the 
jury. 

The  fifth  and  sixth  charges  that  the  jury 
were  to  determine  the  facts  as  to  the  possession 
after  the  sale ;  and  that,  if  a  sale  is  made  by  a 
party,  and  the  vendor  remains  in  possession,  it 
is  ordinarily  a  badge  of  fraud,  and  requires 
explanation;  and  under  the  sixth  they  left  the 
case  to  the  jury,  to  determine  whether  the  sale 
was  in  good  faith  and  for  an  honest  purpose; 
which  instructions  were,  as  we  think,  correct, 
and  in  accordance  with  the  general  doctrine  on 
the  subject. 

A  decision  on  a  motion  for  a  new  trial,  being 
addressed  to  the  discretion  of  the  court,  is  no 
ground  for  a  writ  of  error. 

The  judgment  of  the  Circuit  Court  is  afflrmed. 


HORACE  C.  SILSBY,  Washburn  Race,  Abel 
Downs,  Henry  Henion,  and  Edward  Myn- 
derse,  Appts., 

▼. 

ELISHA  FOOTE. 
(See  S.  C.  20  How.  378-393.) 
Divided  court  precludes  opinion — interest,  when 
not  allowable — disclaimer,  when  necc:«!'ary  tc 
recover  costs. 
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This  court  being  eqnally  divided  In  rnpect  to  the 
amount  of  prolits  tbat  abould  be  allowed  to  com- 
plainant, Poote,  for  bis  patent  on  stove*,  precludes 
aoT  written  opinion  oo  tbis  brunch  ot  the  case. 

Tbere  was  error  In  the  allowance  of  Interest  on 
tbe  profits,  found  for  the  complainant. 

If  JudRment  or  decree  be  rendered  for  tbe  plain- 
tiff, he  shall  not  recover  coats  against  tbe  defendant, 
unfesa  be  sball  have  entered  a  disclaimer  In  the 
Patent  Office,  of  tbe  thing  patented,  to  which  he 
has  DO  right,  prior  to  the  commencement  of  the 
•Ult. 

Argued  Jan.  29,  1858.       Decided  May  4,  1858. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
York. 

The  bill  in  this  case  was  filed  in  the  court 
below  on  the  Qth  of  Oct.  1848,  by  Elisha 
Foots,  against  defendants,  claiming  damages 
for  the  infringement  of  a  certain  patent.  Un 
Feb.  22,  1819,  the  defendants  filed  a  joint  and 
several  answer  to  the  bill. 

On  March  2,  1849,  a  replication  was  filed. 
July  12,  1850,  complainants  filed  a  supple- 
mental bill  of  complaint.  Jan.  14,  1851,  the 
defendants  filed  a  joint  and  several  answer  to 
the  supplemental  bill. 

Jan.  28, 1851,  a  replication  to  said  last  named 
answer  was  filed. 

April  13,  1851,  an  interlocutory  order  was 
made,  tbat  the  feigned  issues  allowed  by  a  for- 
mer order  be  made  up  and  tried. 

Upon  the  trial  of  the  feigned  issue,  the  jury 
returned  an  answer  in  the  negative  to  the  fol- 
lowing questions: 

First.  Was  the  plaintiiT  the  original  and  first 
iKTMitor  of  the  application  of  the  expansive 
and  eontrading  power  of  a  metallic  rod  by  dif- 
ferent d^ees  of  heat,  to  open  and  close  a 
damper  which  governs  the  admission  of  air  into 
a  stove  in  which  it  may  be  used,  by  which  a 
more  perfect  control  over  the  heat  is  obtained, 
than  can  be  by  a  damper  in  the  flue  T 

Second.  Was  plaintiff  the  original  and  first 
inventor  of  the  combination  described  in  his 
patent,  by  which  the  regulation  of  beat  of  a 
stove  in  which  it  may  be  used  is  effected! 

Subsequently,  on  Aug.  29,  1853,  the  said 
cause  having  been  previously  brought  to  a 
hearing  an  interlocutory  order  was  entered,  in 
which  the  court  held  tbat  the  complainant  was 
the  first  and  original  inventor  of  the  applica- 
tion of  the  expansion  and  contraction  of  the  in- 
flexible metallic  rod  to  the  regulation  of  the 
heat  of  stoves,  as  described  and  claimed  in  his 
patent;  that  the  defendants  had  infringed  the 
said  patent  in  making  and  vending  the  regula- 
tors of  stoves,  as  charged  in  the  bill  of  com- 
plaint; and  tbat  the  complainant  was  entitled 
to  have  a  perpetual  injunction  against  said  de- 
fendants, their  agents,  servants,  and  all  claim- 
ing or  holding  under  or  through  them,  from 
making;,  vending  or  using,  or  in  any  manner 
disposing  of  any  regulator  or  regulators  of 
stoves  embracing  the  invention  or  improve- 
ments described  in  sajd  letters  patent. 

"And  it  is  further  adjudged  and  decreed 
that  the  cause  be  referred  to  Augustus  A. 
Boyoe,  the  Clerk  of  this  court,  to  ascertain  and 
report  the  number  of  regulators  for  stoves  em- 
bracing the  principles  aforesaid  that  have  been 
made,  and  also  the  number  sold  by  the  said  de- 
fendants or  either  of  them,  since  the  23d  day 
of  March,  1847,  and  the  damages  complainant  I 
has  sustained,  or  use  and  profits  the  defendants,  I 
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or  either  of  them,  have  derived  by  suck  ii- 
fringements  since  the  time  last  aforesaid. 

And  upon  the  coming  in  and  conflrmatioa  tl 
the  said  report,  that  said  complainant  havie  a 
decree  and  execution  for  the  amount  found  dot 
to  him,  and  alao  for  the  costs  in  this  mtt  to  bt 
taxed." 

On  June  17th,  1854,  the  report  of  said  Boyei 
was  filed.  Both  parties  filed  exceptions,  s<ma 
of  which  were  sustained  by  the  court,  and  a 
further  examination  of  the  evidence  taken  be^ 
fore  the  Master  was  made  by  the  court,  and  a 
final  decree  was  entered  against  the  defendants 
for  $23,644.20,  with  costs.  The  decree  also 
made  provision  as  to  the  joint  and  sevoral  lia- 
bility of  said  defendants. 

From  this  decree  the  defendants  took  an  ap- 
peal to  this  court. 

A  further  statement  of  the  case  appears  ia 
the  opinion  of  the  court,  and  in  the  dissenting 
opinion  of  Mr.  Justice  Grier. 

Messrs.  Charles  M.  Kdl«r,  Samuel  BUtchford 
and  William  A.  Sackett,  for  appellants: 

The  answer  insists  that  the  first  claim  of  the 
plaintifTs  patent  is  void,  beniuse  it  is  a  dain 
to  the  application  of  an  abstract  principle  or 
natural  propertv  of  metals  to  certain  purposes, 
and  is  not  a  daim  for  tbe  invention  of  any 
mechanical  structure  or  process  by  which  sna 
principle  may  be  applied,  and  is  not  a  fit  sub- 
ject for  a  patent.  It  is  impossible  to  distia- 
guish  the  nrst  claim  of  the  plaintifl'a  patent 
from  the  eighth  claim  of  Morse's  reissued  pat- 
ent of  1848,  which  was  adjudged  by  this  eonrt 
in  O'Reilly  v.  Morse,  16  How.  62,  112,  120,  to 
be  void. 

This  objection  strikes  at  the  very  foundation 
of  the  interlocutory  decree,  and  if  that  cannot 
be  maintained,  the  reference  and  all  proceed- 
ings thereon,  and  the  final  decree,  must  fail 

The  counsel  then  reviewed  the  case  of  O'BeiUy 
V.  Morse,  and  attempted  to  show  that  the  pres- 
ent case  was  parallel. 

2.  The  answer  insists  that  the  swd  alleged 
disclaimer  is  insufficient,  invalid,  and  void  in 
In  w  as  a  disclaimer,  because  the  part  of  the 
claim  of  the  specification  which  is  not  intended 
to  lie  disclaimed,  is  not  capable  of  being  distia- 
guished  from  the  part  of  the  claim  which  ia  la- 
tended  to  be  disclaimed. 

And  also  that  the  first  claim  ia  void,  for  the 
reason  that  it  is  immaterial  whether  the  expan- 
sive and  contracting  properties  of  a  metallic  rod 
be  applied  to  open  and  close  a  damper  that 
regulates  tbe  admission  of  air  into  a  stove,  or 
to  open  and  close  a  damper  in  the  flue.  Tbe 
substitution  of  the  one  for  the  other  does  not 
involve  invention.  In  his  disclaimer,  the  plain- 
tiff admits  the  want  of  novelty  in  the  applica- 
tion of  the  device  claimed  by  him  to  regulate 
the  defect  in  structures  other  than  the  stove, 
and  to  govern  the  admission  of  air  into  other 
than  stoves,  instead  of  regulating  the  damper 
in  the  flue;  and  the  claim  of  the  plaintilT,  ss 
limited  by  tbe  disclaimer,  admits  that  such  a 
device  lias  been  used  to  govern  the  damper  In 
the  flue. 

3.  If  the  alleged  disclaimer  be  regarded  as  a 
valid  disclaimer,  tlien  it  h  submitted  that  tbe 
spccineation  must  be  confltrued  nnd  limited  by 
the  terms  of  such  disclaimer.  The  disclaimer 
must  be  considered  in  two  axppcts:  1st.  As 
alfccting  all  the  claims  of  the  pnU'iit.  which  was 
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the  view  taken  by  the  court  below,  an  shown 
by  the  manner  in  which  it  presented  the  issues 
of  the  first  and  tliird  claims  to  the  jury.  2d.  As' 
afTecting  the  first  cluim  only.  The  disclaimer 
either  affects  all  the  chiims  of  the  patent,  or 
the  patent  is  void  on  its  face  for  multiplicity  of 
iuvention.  One  part  of  the  patent  would  be  for 
an  improvement  in  stoves  only,  and  the  other 
parts  for  improvements  in  stoves  and  other 
structures.  On  the  assumption,  however,  that 
the  disclaimer  applies  to  all  the  claims  of  the 
patent,  then  it  is  contended  by  the  defendants, 
that  the  admissions  of  the  disclaimer  avoid  the 
]iatent  in  judgment  of  law,  for  want  of  inven- 
tion. In  substance  the  disclaimer  impoi-ts  that, 
prior  to  plaintiff's  invention  the  expansive  and 
contracting  power  of  an  inflexible  metallic  rod 
had  been  applied  to  operate  the  damper  which 
governs  the  admission  of  air  into  a  structure 
not  a  stove;  and  all  he  can  claim  as  new  is  the 
mere  application  of  this  to  a  structure  called 
a  stove.  If,  therefore,  the  disclaimer  applies 
to  all  the  claims,  it  is  contended  that  in  view 
of  such  limitation  of  the  claims,  the  patent  is 
void  on  its  face,  as  beine  merely  for  the  double 
use  of  a  known  invention,  or  what  is  termed 
the  application  of  a  known  thing  to  another 
and  an  analogous  use,  which,  in  judgment  of 
law,  is  not  the  subject  matter  of  letters  patent. 

Winans  v.  R.  R.  Co.  2  Story,  412;  Bean  v. 
Small  wood,  2  Story,  408;  Howe  v.  Abbott,  2 
Story,  190;  Losh  v.  Hague,  Web.  Pat.  Gas. 
207;  Coming  v.  Burden,  16  How.  252,  270; 
Curtis  on  Patents,  sees.  4,  26,  27,  86-88. 

The  purpose  for  which  an  invention  is  used 
or  to  which  it  is  applied,  makes  no  part  of  the 
invention.  It  is  a  necessary  consequence  that 
if  the  varying  heat  will  expand  and  contract  a 
metallic  rod  to  open  and  close  a  damper  which 
govems  the  admission  of  air  to  the  fire  in  any 
atructure,  it  will  do  so  in  a  stove;  and  that  if 
this  mode  of  regulating  the  admission  of  air  to 
the  fire  in  any  structure  will  regulate  heat,  it 
will  do  so  in  a  stove. 

Hotchkiss  T.  Greenwood,  11  How.  248. 

The  counsel  then  reviewed  the  evidence  in 
reference  to  the  novelty  of  the  plaintiff's  inven- 
tion, and  also  the  exceptions  to  the  Master's  re- 
port. 

Mr.  Elisha  Foote,  in  person,  and  Mr.  R.  H. 
Gillet,  for  appellee. 

The  argument  for  the  appellee,  being  con- 
fined to  the  facts  and  evidence  concerning  the 
invention,  is  not  here  given. 

Mr.  Justice  Kelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  New  York. 

The  bill  was  filed  in  the  court  below  by  Foote 
•gainst  the  defendants  for  an  alleged  infringe- 
ment of  a  patent  for  an  improvement  in  regu- 
lating the  draught  or  heat  of  stoves.  The  bill, 
among  other  things,  set  out  a  trial  at  law  be- 
tween the  parties  upon  the  patent,  and  a  ver- 
dict for  the  plaintiff;  that  the  defendants  since 
the  trial  and  verdict  continued  their  infringe- 
ment, and  have  even  increased  the  business  of 
making  and  vending  the  complainant's  stove 
regulators. 

The  complainant  prayed  for  an  account,  and 
that  the  defendnnts  be  restrained  by  injunction 
from  further  infringements. 
tK  li.  ed. 


The  defendants  put  in  an  answer,  to  which 
there  was  a  replication.  Afterwards  feigned  is- 
sues were  ordered  by  the  court,  to  try  the  ques- 
tions whether  or  not  the  patentee  was  the  first 
and  original  inventor  of  the  application  of  the 
expansive  and  contracting  power  of  the  metal- 
lic rod,  by  different  degrees  of  heat,  to  open 
and  close  the  damper  which  governs  the  ad- 
mission of  air  into  a  stove;  and  also,  whether 
or  not  he  was  the  first  and  original  inventor  of 
the  combination  described  in  his  patent,  by 
which  the  regulation  of  the  heat  of  a  stove  m 
which  it  might  be  used  was  effected. 

The  jury,  after  hearing  the  proofs  upon  these 
issues,  returned  a  verdict  in  the  negative.  Aft- 
erwards the  cause  come  before  the  court  upon 
the  pleadings  and  proofs,  and  the  case  made 
upon  the  tnal  of  the  feigned  issues;  and  after 
hearing  the  arguments  of  counsel  for  the  re- 
spective parties,  held,  that  the  patent  was  valid, 
notwithstanding  the  verdict  of  the  jury  on  the 
feigned  issues,  and  also  that  the  defendants  had 
been  guilty  of  an  infringement,  and  referred 
the  cause  to  a  master,  to  ascertain  and  report 
the  profits  which  the  defendants  had  derived 
by  reason  of  said  infringement.  A  moat  vo- 
luminous record  *of  testimony  was  tak-  [*386 
en  before  the  Master,  and  on  the  17th  June, 
1854,  he  reported  profits  made  by  the  defend- 
ants to  the  amount  of  $2,650.  Thirty  excep- 
tions were  filed  to  the  report  by  the  counsel 
for  the  complainant,  and  eighteen  by  the  de- 
fendants, and  were  argued  before  the  court. 
The  view  the  court  has  taken  of  the  case  here, 
renders  it  unimportant  to  refer  particularly 
or  specially  to  the  decision  of  the  court  below, 
upon  each  of  these  exceptions.  After  disposing 
of  them,  the  court,  agreeably  to  an  earnest  re- 
quest of  the  counsel  that  the  cause  should  not 
be  again  sent  down  to  the  Master,  but  that  the 
court,  upon  the  evidence  before  it,  should  as- 
certain the  amount  of  profits  to  which  the  com- 
plainant was  entitled,  entered  upon  the  in- 
quiry, and,  after  a  laborious  and  minute  ex- 
amination of  a  record  of  some  six  hundred 
closely  printed  octavo  pages  of  proofs,  found 
an  aggregate  of  profits  to  the  amount  of  $17,- 
080.40,  and  an  aggregate  of  interest,  averaged, 
of  $5,663.32,  making  a  total  of  $23,644.22. 
And  on  the  28th  of  August,  1856,  a  final  decree 
was  entered  for  the  complainant  against  the 
defendants  for  this  amount  with  the  costs  to 
be  taxed. 

The  cause  is  now  before  this  court  on  appeal. 

The  difference  of  opinion  among  the  judges 
of  this  court  in  respect  to  the  amount  of  profits 
that  should  be  allowed  to  the  complainant,  pre- 
cludes the  delivery  of  any  written  opinion  on 
this  branch  of  the  case.  The  decree  of  the 
court  below  as  to  the  amount,  with  the  excep- 
tion of  the  interest,  is  affirmed  by  a  divided 
court.  A  majority  of  the  court  are  of  opinion 
that  there  was  error  in  the  allowance  of  inter- 
est on  the  profits,  found  for  the  complainant. 
That  amount,  therefore,  which  is  $5,663.82, 
must  be  deducted. 

This  court  is  also  of  opinion  that  the  court 
below  erred  in  awarding  costs  of  the  complain- 
ant  against  the  defendants. 

The  first  claim  of  the  patentee  in  his  patent 
was  disproved  by  the  prior  construction  and 
use  of  what  is  called  in  the  case  the  Saxton 
stove,  and  no  disclaimer  wiu  entered  according 
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to  the  requirements  of  the  Act  of  Congress  Sd 
March,  1837.  By  the  yth  section  of  that  Act  it 
is  provided,  that  when  a  patentee  by  niisUike 
shall  have  claimed  to  be  the  inventor  of  more 
than  he  is  entitled  to,  the  patent  shall  still  be 
good  for  what  shall  be  truly  and  bona  fide  bis 
own,  and  he  shall  be  entitled  to  maintain  a  suit 
in  law  or  equity  for  an  infringement  of  this 
part  of  the  invention,  notwithstanding  the  speci- 
flcation  claims  too  much.  But  in  such  case,  if 
judgment  or  decree  be  rendered  for  the  plain- 
tiff, he  shall  not  recover  costs  against  the  de- 
fendant, unless  be  shall  liave  entered  a  dis- 
claimer in  the  Patent  Office  of  the  thing  pat- 
ented, to  which  he  has  no  right,  prior  to  the 
commencement  of  the  suit.  There  is  aUo  an- 
887*]  other  'condition,  namely:  that  the 
plaintiff  shall  not  be  entitled  to  the  benefits  of 
said  section,  if  he  has  unreasonably  neglected  or 
delayed  to  enter  the  disclaimer. 

The  Saxton  stove  was  produced  on  the  trial 
of  the  feigned  issues,  after  this  suit  had  been 
commenced,  and  tlie  question  has  been  in  con- 
troversy from  thence  to  the  present  time, 
whether  or  not  the  arrangement,  construction 
and  use  of  that  stove,  had  the  effect  to  disprove 
the  first  claim  in  the  complainant's  patent.  It 
would  be  going  too  far,  therefore,  under  these 
circumstances,  to  hold  that  the  delay  in  enter- 
ing the  disclaim'er  was  unreasonable  within  the 
meaning  of  the  Statute.  A  majority  of  the 
court  is  of  opinion  the  delay  has  not  been  un- 
reasonable within  the  meaning  of  the  Act,  so 
•8  to  defeat  the  recovery. 

According  to  our  conclusions,  the  decree  of 
the  court  below  is  reversed  as  to  the  $5,663.82 
interest,  and  also  as  to  the  costs  allowed  the 
complainant,  and  affirmed  as  to  the  residue, 
without  costs  to  either  party  in  this  court;  and 
that  the  case  be  remitted  to  the  court  below  to 
enter  a  decree  for  the  complainant  against  the 
defendants  in  conformity  to  this  opinion,  and 
proceed  to  the  execution  of  the  same. 

Mr.  Justice  Grier  dissenting: 

Although  I  may  occasionallv  differ  in  opin- 
ion with  the  majority  of  my  brethren,  my  usual 
custom  has  been  to  submit  to  their  better  judg- 
ment without  remark.  But  in  this  case  I  feel 
constrained  to  protest  against  a  decree  which, 
in  my  opinion,  does  great  and  manifest  injus- 
tice to  the  appellants.  In  doing  so,  it  is  proper 
that  I  thus  state  my  reasons  as  briefly  as  pos- 
sible, without  an  attempt  at  their  full  vindica- 
tion by  a  tedious  argument. 

I.  I  believe  the  patent  of  the  complainant  to 
be  void  on  its  face. 

The  first  claim  is  for  the  application  of  the 
"expansive  and  contracting  power  of  a  metallic 
rod,  by  different  degrees  of  heat,  to  open  and 
close  a  damper  which  governs  the  admission  of 
air  into  a  stove." 

388*]  *Now,  this  claim  is  false  in  fact.  The 
patentee  was  not  the  first  to  make  this  appli- 
cation of  the  different  degrees  of  expansion  of 
metals  to  open  and  close  a  damper  to  a  stove. 
The  evidence  is  clear,  explicit  and  uncontra- 
dicted. Moreover,  the  jury  has  so  found  in  an 
issue  ordered  in  this  rase,  and  which  verdict 
does  not  appear  to  have  been  set  aside,  al- 
though it  was  disregarded  in  the  decision  of  the 
case. 

Tliis  claim,  even  if  it  were  true  in  fact,  is 
t56 


clearly  void  in  law,  unless  we  agree  to 
the  doctrine  laid  down  by  this  court  in  the  caw 
of  O'Ui'illy  V.  .Morse,  LI  How.  Ui,  u  illi  rt'sjnl  to 
the  eighth  claim  of  Morse's  ]>ati-nt.  linidei, 
at  the  trial  at  law,  the  Circuit  Court  decided, 
in  1848,  tliat  this  first  claim  could  not  be  au- 
tained.  Yet,  with  ten  years'  judicial  notice  of 
this  defect  in  his  patent,  the  patentee  has  nef« 
amended  it,  entered  a  disckimer,  or  att«-iD|it«d 
to  avail  himself  of  the  privilege  offered  to  him 
by  the  Statute  to  rescue  it  from  this  charge,  n 
destructive  to  its  validity. 

At  common  law,  a  patent  having  this  is- 
firniity  was  absolutely  void.  The  Patent  Act 
of  1836.  sec.  13,  provides  a  remedy,  "where  a 
patent  is  inoperative  and  void,  by  reason  (rf  a 
patentee's  claiming  in  his  specification  as  kit 
invention  more  than  he  had  a  right  to  claim, 
and  when  the  error  has  arisen  through  inad- 
vertence or  mistake." 

In  such  a  case  the  patentee  is  permitted  to 
surrender  his  patent,  and,  on  payment  of  a 
further  sum,  have  his  patent  reissued  as  cor- 
rected. But  he  was  not  permitted  to  recover 
any  damage  for  infringement  which  occomd 
before  the  date  of  the  reissued  patent. 

The  Patent  Act  of  1837,  sec  7,  gives  a  fur- 
ther privilege  to  the  patentee  of  escaping  the 
consequences  of  such  a  defect,  "where  bit  pat- 
ent is  too  broad,"  by  permitting  him  to  enter  * 
disclaimer,  to  be  taken  and  considered  as  part 
of  the  original  specification.  It  does  not  sub- 
ject him  to  the  costs  of  a  new  patent  nor  to  tke 
forfeiture  of  antecedent  damages,  where  the 
disclaimer  is  made  during  the  pendency  of  s 
suit,  but  gives  the  defendant  a  right  to  object 
to  its  validity  on  account  of  unreasonable  neg- 
lect and  delay  in  filing  it. 

The  9th  section  of  the  same  Act  provides  for 
the  case  where  "the  patentee,  in  bis  specifica- 
tion, has  claimed  to  be  the  inventor  of  any 
material  or  substantial  part  of  the  thing  pat- 
ented, of  which  he  was  not  the  first  inventor, 
and  provided  it  be  distinguishable  from  other 
parts  claimed  in  his  patent.  He  is  permitted 
to  sustain  his  action  for  such  part  as  is  bona 
fide  his  own  invention,  forfeiting  his  right  to 
costs  where  he  has  not  filed  a  disclaimer  before 
suit  brought.  But  no  person,  bringing  aay 
such  suit,  shall  be  entitled  to  the  benefits  of 
this  section.  *who  shall  have  unreasona-  [*38* 
biy  neglected  or  delayed  to  enter  at  the  Patent 
Office  a  disclaimer,  as  aforesaid." 

Now,  the  first  claim  of  this  patent  does  not 
come  within  the  category  of  the  9th  section. 
It  is  not  for  "a  material  and  substantial  part 
of  the  thing,  distinguishable  from  other  parts," 
but  it  is  the  case  embraced  in  the  7th  scrtion, 
where  the  claim  is  void,  because  it  is  too  brosd. 

Here  the  claim  is  for  a  monopoly  of  the  ex- 
pansive power  of  metals  when  applied  to  a 
stove,  and  this  expansive  power  is  a  necessary 
agent  in  every  claim  for  a  combination  in  the 
patent. 

The  7th  section  gives  the  patentee  no  right 
to  recover  at  all,  unless  a  disclaimer  has  been 
filed  before  trial  or  judgment.  But,  assuming 
that  the  privilege  given  by  the  9th  section  be 
available  to  the  patentee  in  this  case,  has  be 
brought  himself  within  the  proviso?  He  has  re- 
fused to  avail  himself  of  the  privilege  tendend 
to  him  by  the  law.  and  stands  upon  his  pstenl. 
Notwithstanding  the  decision   of  the  Cirenit 
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Court  against  this  daim  in  1848;  notwithstand- 
ing the  decision  of  this  court  in  U'Reilly  v. 
Morse;  notwithstanding  the  verdict  in  1853,  de- 
claring this  claim  false,  no  disclaimer  has  ever 
been  entered.  The  pendency  of  the  suit  could 
be  no  reason,  for  the  Acts  contemplate  a  pend- 
ing suit.  I  cannot  consent  to  say  that  this  is 
not  a  case  not  only  of  unreasonable  delay,  but 
of  stubborn  rejection  of  the  privilege  offered  by 
the  law. 

The  case  of  O'Reilly  v.  Morse  cannot  be  quot- 
ed as  a  precedent  for  this.  There,  Morse  was 
admitted  to  be  the  original  inventor  of  the  ap- 
plication of  an  element  of  nature  in  his  eighth 
claim;  but  the  court  decided  that  it  was  void, 
because  it  was  too  broad.  Until  that  decision 
was  read  in  court,  the  pntentee  bad  not  the 
least  reason  to  suspect  his  claim  to  be  invalid. 
The  decision  was  a  surprise  not  only  to  him, 
but  many  others  more  learned  in  the  law,  who 
had  carefully  examined  this  claim  and  ad- 
vised the  patentee  that  it  was  valid.  In  the 
present  case,  the  patentee  disregarded  the  judg- 
ment of  a  circuit  court,  a  verdict  of  a  jury,  and 
judgment  of  this  court,  all  of  which  warned 
nim  of  the  ncce.ssit y  of  a  disclaimer  many  years 
before  final  judgment. 

I  cannot  consi'nt  to  annul  the  Statute  alto- 
gether, and  allow  its  benefits  to  a  patentee  who 
nos  stubbornly  refused  to  submit  to  the  condi- 
tions on  which  they  are  tendered. 

II.  The  interlocutory  decree  of  the  court  be- 
low does  not  condemn  the  defendants  for  in- 
fringing the  third  claim  of  the  complainant's 
patent,  on  which  alone  it  was  decided  on  the 
trial  at  law  the  efendant  was  liable,  and  on 
which  it  is  now  attempted  to  justify  this  de- 
cree. What  that  decree  is,  must  be  judged  by 
the  record,  and  not  by  any  parol  explanations 
or  contradictions  of  it. 
S*0*]      'The  decree  affirms — 

Ist.  That  the  plaintiff  waa  the  first  inventor 
of  the  application  of  the  expansion  and  contrac- 
tion of  the  inflexible  metallic  rod  to  the  regu- 
lation of  the  heat  of  stoves. 

2d.  That  any  regulator  in  which  the  expan- 
■ive  and  contracting  power  of  an  inflexible  me- 
tallic rod,  which  expansion  and  contraction  is 
produced  by  changes  in  the  heat  of  the  stove 
regulated,  is  applied  to  the  damper  to  regulate 
the  heat  of  the  stove,  is  embraced  within  the 
principle  of  the  invention  claimed  in  the  pat- 
Ant. 

3d.  That  the  defendants  have  made  and  sold 
regulators  embracing  that  principle. 

4th.  That  they  mii.it  account  for  all  regula- 
tors made  .in<I  sold  by  them  which  embrace 
that  principle. 

This  cli'cree  charges  the  defendant  with  the 
infringement  of  the  first  claim  of  the  patent, 
and  is  in  conformity  with  the  doctriiiea  ad- 
vanced in  the  charge  of  the  court,  on  the  issue 
tried  before  them,  where  court  thus  define  the 
claim  of  the  patent. 

"Now.  in  this  case,  as  I  understand  the  claim 
of  the  patentee,  he  claims  the  application  of 
the  principle  of  expansion  and  contraction  in  a 
metallic  rod  for  the  purpose  of  regulating  the 
heat  of  a  stove.  That  is  the  new  conception 
which  ho  claims  to  have  struck  out,  and,  al- 
though the  mere  abstract  coiircption  would  not 
have  constituted  the  subject  matter  of  a  pat- 
ent, yet,  when  it  it  reduced  to  practice  by  any 
13  L.  cd. 


means,  old  or  new,  resulting  usefully,  it  is  th« 
subject  of  a  patent,  independently  of  the  ma- 
chinery by  which  the  application  is  made." 

Apain.  speaking  of  the  first  claim,  he  says: 

'That  claim  is  not  for  any  mode  or  method 
of  applying  the  expansion  and  contraction  of 
the  metallic  rod  to  regulate  the  heat  of  the 
stove,  but  is  for  the  conception  of  the  idea 
itself." 

The  interlocutory  decree  says,  therefore,  in 
effect,  that  the  brass  rod  regulators,  which  the 
defendants  admit  in  their  answers  they  made 
and  sold,  are  infringements  of  the  plaintiff's 
patent,  because  they  embrace  the  principle  of 
the  application  of  the  expansive  and  contracting 
power  of  an  inflexible  metallic  rod  to  the 
damper  of  a  stove.  And  the  master  is  directed 
to  take  an  account  of  all  regulators  that  fall 
within  the  principle  specified,  no  matter  what 
their  meclianical  structure  is  or  how  they  may 
differ  from  the  regulators  of  which  the  plain- 
tiff gives  a  description  in  his  specification,  and 
no  matter  whether  they  embrace  or  not  any- 
thing that  the  plaintiff  claims  in  either  his  sec- 
ond, his  third,  or  his  fourth  claim.  The  plain- 
tiff and  the  court  below  say,  in  effect,  that  they 
do  not  care  for  any  proof  as  to  whether  any 
claim  of  the  patent  but  the  first  is  infringed; 
and  that,  as  the  defendants  have  been  guilty 
of  applying  "the  expansive  and  contract-  ["SOI 
ing  power  of  an  inflexible  metallic  rod  to  open 
and  close  the  damper  of  a  stove  in  which 
changes  in  the  heat  of  a  stove  produce  the 
expansion  and  contraction,  they  must  respond 
for  all  instances  of  such  application. 

The  defendants  are  found  guilty  of  infring- 
ing the  first  claim  of  the  patent  alone.  No 
^testimony  was  produced  in  the  case  to  show 
that  the  Race  patent  infringed  the  third  claim, 
and  this  fact  was  emphatically  denied  in  tlie 
answer.  Nor  was  the  verdict  and  judgment  at 
law  put  in  evidence.  And  if  it  had  been,  it 
is  no  estoppel  in  equity  to  the  defendants'  put- 
ting the  truth  of  that  charge  of  the  bill  in  issue 
in  his  answer.  That  verdict  and  judgment  is 
put  into  the  bill,  as  laying  a  proper  ground  for 
the  granting  of  the  preliminary  injunction. 
Nor  is  it  true,  as  now  asserted,  that  this  court 
has  decided  the  question  in  the  case  of  SiUby 
v.  Foote,  14  How.  218. 

On  that  trial  the  court  below  had  instructed 
the  jury,  "that  the  defendants  had  not  in- 
fringed the  piaintilT's  patent  unless  tliey  had 
used  all  the  parts  embraced  in  the  plaintifTs 
combination,"  and  submitted  the  question  to 
the  jury  whether  there  had  been  such  in- 
fringement. 

This  instruction  was  adjudged  by  this  court 
to  be  correct.  The  question  whether  the  ver- 
dict was  correrl  was  not  before  this  court,  and 
could  not  have  been  decided. 

The  third  claim  which  is  now  alleged  to  be 
infringed  is  as  follows: 

'°I  also  claim  the  combination  above  de- 
scribed, by  which  the  regulation  of  the  heat  of 
a  stove  or  other  structure,  in  which  it  may  be 
used,  is  effected." 

The  law  requires  that  a  patent  should  "par- 
ticularly sjiecify  and  point  out  the  part,  im- 
provomonf.  or  combination,  which  the  patentee 
cliiinis  as  his  own  invention." 

This  claim  does  not  specify  the  combination 
claimed,   otherwise   than   by   reference  to  the 
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tiody  of  the  specification  where  two  distinct 
and  complex  combinations  of  numerous  parts 
and  devices  are  set  forth. 

After  a  full  and  fair  trial,  the  jury  have 
found,  on  an  issue  directed  for  that  purpose, 
that  the  complainant  was  not  the  first  and  orig- 
inal inventor  of  the  combinations  set  forth  in 
this  claim.  But  assuming  that  the  court  may 
disregard  this  verdict,  and,  without  setting  it 
aside  or  ordering  a  new  trial  of  the  issue,  treat 
it  aa  a  nullity;  and  assuming,  that  without  any 
testimony  whatever  being  ofl'ered  in  the  case, 
the  court  may,  on  view  of  the  models,  declare 
that  the  defendants'  patent  infringes  that  of 
complainant;  and  assuming  the  doctrine  af- 
firmed by  this  court  in  Silsby  v.  Foote,  and  Mc- 
St2*]  Cormick  v.  Manny,  6  McLean,  639,  *to 
be  correct,  "that  defendant  has  not  infringed 
plaintiff's  patent  unless  he  has  used  all  the 
parts  embraced  in  plaintiff's  combination,"  I 
think  it  is  clear  to  ocular  demonstration  that 
the  defendants  have  not  infringed  either  of 
the  combinations  claimed,  unless  we  assert  that 
all  other  combinations  which  produce  the  same 
result  are  equivalents  for  the  first — a  sophism 
which  has  just  been  rejected  by  this  court  in 
the  case  of  McCormick  v.  Manny.  A  vindica- 
tion or  demonstration  of  the  correctness  of 
this  conclusion  could  not  be  made  intelligible 
unless  by  a  long  recital  from  the  specification, 
and  an  exhibition  of  models  or  diagrams.  The 
decree  of  the  court  below  very  properly  does 
not  assert  or  adjudge  that  defendants  have  used 
the  complex  combination  of  complainant's  speci- 
fication in  any  of  its  numerous  parts  save  one 
— the  expanding  rod.  On  this  point,  therefore, 
my  objection  to  the  affirmance  of  any  portion 
of  this  decree  is,  because  it  is  founded  on  a 
claim  admitted  to  be  void  in  law,  and  is  sus- 
tained by  presuming,  contrary  to  the  record, 
that  it  was  fouiidvd  on  a  claim  found  by  ver- 
dict in  the  case  to  be  void  in  fact,  and  without 
any  proof  of  infringement  save  ocular  demon- 
stration of  the  contrary. 

III.  But  assuming  the  verdict  of  1S48  be- 
tween the  present  complainant  and  some  of  the 
defendants  to  be  conclusive  as  an  estoppel  on 
all  of  them,  notwithstanding  the  denial  of  the 
answer  and  the  evidence  of  our  senses,  yet  that 
verdict  was  between  the  complainant's  patent 
and  the  Race  patent,  which  is  called  the  "brass 
rod  regulator,''  then  used  by  the  defendants. 
It  had  no  reference  whatever  to  the  "expander 
patent,"  afterwards  used  by  defendants.  There 
is  no  charge  in  the  bill  that  the  combination 
of  this  latst  patent  infringes  the  complainant's 
patent.  There  was  no  evidence  offered  to 
prove  such  to  be  the  fact.  The  master's  re- 
port declares  it  not  to  be  an  infringement  of 
the  combination  of  the  third  claim — it  is  patent 
to  the  eyes  of  any  one  who  will  examine  the 
models  that  it  does  not ;  yet,  because  it  used  the 
expansive  power  of  metals,  the  defendants  are 
mulcted  in  the  sum  of  $7,033  damages,  not  for 
invading  the  complainant's  right,  but  for  evad- 
ing his  patent  by  a  patented  invention  for  a 
different  combination.  I  forbear  to  make  any 
further  remarks  on  this  enormity,  because  it 
is  affirm^d  by  the  division  of  the  court,  and 
their  opinion  has,  happily,  not  been  com- 
pelled to  defend  it  by  argument.  .^s  it  is 
without  precedent,  so  neither  can  it  be  cited  as 
such  hereafter. 
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rv.  Lastly,  after  a  very  long  and  laborioM 
investigation,  the  Master  aas  found  that  tin 
profit  of  making  and  vending  the  machiiw 
charged  as  an  infringement,  is  ten  rents  oa 
each  regulator.  This  finding  of  the  report  wii 
excepted  to  by  the  'complainant.  The  [*S(t 
court  overruled  the  exception  and  confirmed 
the  report  on  this  point ;  and,  nevertheless,  u- 
seas  the  damage  at  tenfold  the  amount.  Bj 
what  process  of  reasoning  or  arithmetic,  on  whtt 
facts  or  what  principle  of  law,  this  astonishing 
and  ruinous  decree  is  founded,  it  does  not  un- 
dertake to  explain.  I  can  conceive  of  no  other 
ground  than  that  the  court  have  calculated  th< 
whole  profit  of  the  stove,  as  was  done  in  tht 
case  of  Seymour  ▼.  McCormick,  16  How.  480^ 
and  overruled  by  this  court. 

Believing,  therefore,  that  the  decree  of  thii 
court,  so  far  as  it  affirms  any  portion  of  tht 
decree  of  the  Circuit  Court,  is  not  only  unsui- 
tained  by  evidence,  but  contrary  to  the  law  u 
heretofore  established  by  this  court,  I  cannot 
give  my  assent  to  it. 

Mr.  Justice  Daniel  dissenting: 

I  concur  entirely  in  the  views  expressed  by 
my  brother  Grier  in  this  cause.  I  have  alwsji 
regarded  the  patent  of  the  complainant  void 
upon  its  face.  I,  moreover,  consider  the  d^ 
cree  of  the  Circuit  Court  inconsistent  with  tht 
claim  of  the  complainant,  unwarranted  by  in; 
evidence  in  the  cause,  and  most  unjust  and  op- 
pressive in  its  operation. 


NOTR. — Preemption  rights.     Bee  note  to  V.  It. 
Fitzgerald.  10  L.  ed.  U.  8.  T8S. 


CHARLES  W.  GAZZAM,  Plff.  in  Er, 

V. 

LESSEE  OF  ELAM  PHILLIPS  and  Mary,  lui 
Wife,  and  Ashley  W.  Etheridge. 

(See  S.  0.  20  How.  372-378.) 

Court  cannot  go  behind  description  in  psteit 
— power  of  Surveyor-General — 3  How.  GO, 
disapproved. 

Tbe  court  below  bad  no  right  to  go  beyond  t  k- 
serlptlon  of  a  trsct  In  a  patent,  and  detenUne  tu 
tract  and  quantity  of  land  under  a  supposed  eqaltr 
arising  out  of  the  pre-emption  laws.  Instead  ot  Ij 
the  description  In  the  patent. 

The  Surveyor-General  has  power  to  make  tnt- 
tlonal  subdivisions,  or  fractional  xectlons  ot  pnUk 
lands,   containing  more  than   elKhty    acres. 

Brown  v.  Clements,  At  U.  S.  (3  Ilow.)  S30,  db- 
approved. 

(Mr.  Justice  Campbell  did  not  sit  in  this  essae.) 
Argued  April  9,  1858.  Decided  May  4,  lUt 

IN    ERROR   to  the    Supreme     Court  of  tk 
State  of  Alabama. 

This  was  an  action  in  ejectment,  brought  it 
one  of  the  State  Courts  of  Alabama,  by  tki 
defendants  in  error,  to  recover  certain  preoin 
in  the  City  of  Mobile.  The  court  charged  th 
jury  with  reference  to  the  opinion  of  this  court,  / 
as  expressed  in  the  case  of  Brown  v.  ClenesU,  I 
3  How.  650,  remarking  that  his  charge  wodi 
have  been  different,  were  it  not  for  that  spii' 
ion.     The  verdict  and  judgment  were  for  tk 
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plkintiffs.  The  judgment  having  been  afflrmed 
oy  the  Supreme  Court  of  Alabama,  the  defend- 
aata  brought  the  case  here  on  a  writ  of  error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Mr.  J.  Little  Smith,  for  the  plaintiff  in  er- 
ror; 

The  Regristert  of  the  local  Land  Offlees  are 
mere  sale  agents  of  the  Government.  The  sar- 
vey  and  division  of  the  lands  are  intrusted 
to  the  surveyors.  Their  action  is  conclusive, 
and  the  Registers  are  bound  to  sell  by  the 
plats  furnished  them.  They  can  sdl  in  no  other 
manner. 

Kissell  T.  St.  Louis  Public  Schools,  18  HAw. 
19}  Bagnell  v.  Broderick,  13  Pet.  450;  Barnard 
T.  Ashley,  18  How.  43;  West  ▼.  Cochran,  17 
How.  403;  0  How.  333. 

These  cases  show  that  the  action  of  the  Sur- 
Teyor-Gcneral  is  conclusive,  independent  of  any 
judicial  decision. 

The  decision  by  the  Commissioner  of  the 
General  Land  Office,  confirmed  by  the  Secre- 
tary of  the  Treasury,  is  final.  The  tribunals 
of  the  United  States  cannot  set  aside,  or  treat 
as  null,  the  legitimate  decision  of  other  depart- 
ments. 

6  Pet.  «91,  709,  720;  13  Pet.  611;  1  Pet.  345; 
12  Pet.  410;  9  Pet.  117;  2  How.  338;  7  Cranch, 
423;  3  Pet.  193;  6  Cranch,  267;  9  Pet.  8;  12 
Pet.  657,  718;  13  Row.  40. 

Should,  nevertheless,  the  defendant  in  error 
be  allowed  to  bring  this  question  before  a  court 
of  law,  still  the  decision  there  must  be  also  ad- 
rerse  to  him.  The  action  of  the  Surveyor-Gen- 
eral in  making  the  subdivision  he  did,  was  in 
strict  conformity  with  the  law. 

The  law  contemplates  three  different  kinds 
of  surveys:  one  for  entire  sections,  one  for 
fractional  sections,  and  one  for  private  con- 
firmed claims.  The  policy  of  the  Government, 
as  to  the  first  two  classes  was  to  keep  them  dis- 
tinct. 

Brown  t.  Clements,  3  How.  650;  Act  of  1706, 
see.  3;  Act  of  26th  March,  1803;  Act  of  24t1i 
April,  1820. 

The  defendant  in  error  says  that,  according 
to  the  laws  regulating  the  manner  in  which  the 
public  lands  are  to  be  surveyed,  there  is  in 
fractional  section  22  the  quarter  of  an  entire 
section,  and  therefore  under  the  Act  of  April 
24,  1830,  such  is  the  "legal  subdivision"  he 
takes,  I  join  issue  with  him  as  to  the  fact. 
There  is  no  such  quarter  in  section  22,  if  the 
laws  are  to  be  strictly  applied. 

Act  of  1820  referred  to;  Act  of  Feb.  11,  1805, 
1  Land  Laws,  112,  110,  120. 

The  judge  charged,  "that  it  was  immaterial 
whether  the  Espojo  claim  crossed  the  line  and 
reduced  the  number  of  acres  below  a  quarter 
section  or  not.  Etiieridge's  application  being 
for  the  southwest  quarter  section,  he  takes  so 
much  of  it  as  wns  not  taken  by  the  Espejo 
claim."  Thi^  charge  is  clearly  erroneous.  The 
defendant  in  error  claims  a  quarter  section,  be- 
cause he  says  it  is  to  be  found  in  the  section. 

The  evidence  tended  to  show  that  it  could 
not  to  be  found,  beteuse  the  western  boundary, 
if  projected  one-half  a  mile,  wuuld,  before  tlio 
attainment  of  that  distance,  run  into  the  Es- 
pejo grant. 

The  case  of  Brown  t.  Clements  was  quite  dif- 
ferent. 
15  I<.  ed. 


The  plaintiff  in  error  claims  the  southeast 
subdivision  of  the  southwest  quarter  of  the 
section  22,  which  he  cannot  get,  if  the  defend- 
ant in  error  takes  the  whole  of  the  southwest 
quarter.  This  cannot  be  allowed,  for  the  plain- 
tiff^ in  error's  patent  is  the  oldest,  and  m  an 
action  of  ejectment  the  patent  is  conclusive. 

Wilcox  V.  Jackson,  13  Pet.  516;  Bagnell  t. 
Broderick,  13  Pet.  450;  Stringer  v.  Young,  3 
Pet.  320;  Boardman  v.  Reed,  6  Pet.  328. 

Mr.  Charles  E.  Sherman,  for  the  defendants 
in  error. 

The  patent  to  Etheridce  in  this  case,  is  for 
a  well  known  le^l  subdivision  of  the  public 
land.  The  descriptive  words  are  as  absolute 
and  conclusive  as  if  natural  or  artificial  bound- 
aries had  been  employed.  Quantity  is  the  least 
certain  part  of  legal  descriptions. 

Brown  v.  Clements,  3  How.  650;  2  Story, 
282,  288;  18  Wend.  68;  16  Johns.  260. 

All  patents  by  the  United  States  are  for  a 
quantity  of  land  named  therein,  "more  or  less." 

Cases  cited  in  Brown  v.  Clements. 

The  application  to  the  Executive  Department 
to  correct  the  error  in  the  subdivision  in  sec- 
tion 22,  by  making  the  plat  conform  to  the 
grant,  and  the  right  and  refusal  of  the  Execu- 
tive to  correct  such  errors,  cannot  affect  the 
Ir^al  rights  of  the  defendant  in  error  before 
this  court. 

16  Am.  Jur.  280,  209,  Title,  Precedents,  Ex- 
ecutive Acts. 

Holding  the  patent  of  the  United  States  for 
the  "confirmation  of  quarter  of  section  22," 
which  conveyed  the  legal  title  of  the  United 
States  to  that  "tract"  of  land,  in  satisfaction 
of  his  claim  to  the  same  under  the  Pre-emp- 
tion Act  of  1830.  Defendants  in  error  ask 
that  the  judgment  of  the  Supreme  Court  of 
Alabama  be  affirmed. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
ihe  court: 

This  is  a  writ  of  error  to  the  Supreme  Conrt 
of  the  State  of  Alabama. 

The  suit  was  brought  in  the  court  below  to 
recover  the  possession  of  some  four  acres  of 
land  in  the  City  of  Mobile. 

The  lessors  of  the  plaintiff  claimed  title  to 
the  lot  in  dispute  as  heirs  of  James  Etheridge, 
and  gave  in  evidence  a  patent  from  the  United 
States  to  their  ancestor,  dated  30th  May,  1833, 
"for  the  southwest  quarter  section  22,  in  town- 
ship four  south,  of  range  one  west,  in  the  dis- 
trict of  land  subject  to  sale  at  St.  Stephens, 
Alabama,  containing  ninety-two  acres  and  six- 
ty-seven hundredths  of  an  acre,  according  to 
the  oflBoial  plat  of  the  survey  of  the  said  lands 
returned  to  the  General  Land  Office  by  the 
Surveyor-General :  which  said  tract  has  been 
purchased  by  the  said  James  Etheridge."  The 
above  is  a  literal  extract  from  the  description 
of  the  parcel  of  land  in  the  patent  granted  to 
Etheridge. 

The  defendant  claimed  under  William  D. 
Stone,  and  ^ve  in  evidence  a  patent  to  him 
from  the  United  States,  dated  the  17th  Decem- 
ber, 1832,  "for  the  south  subdivision  of  frac- 
tional section  22,  snmn  township  and  range, 
cnntnining  one  hundred  and  ten  acres  and  fifty- 
one  hundredths  of  nn  acre,  according  to  the 
ofTieial  plat  of  survey  of  the  said  land<).  re- 
turned to  the  General  Land  Office  by  the  Sur- 
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veyor-Oencral ;  which  said  tract  has  been  pur- 
chased by  the  said  Willinm  D.  Stone."  Ether- 
idge  gave  notice  to  the  Register  and  Receivor  of 
his  claim  under  the  Act  of  2!)th  May,  1830,  on 
the  28th  January,  1831,  and  produced  his  proofs. 
Stone  gave  notice  of  his  claim  to  the  same  sec- 
tion, 25th  March,  1831,  and  furnished  his  proofs. 
The  claim  and  proofs  in  each  cose  were  re- 
ceived and  filrd,  but  no  money  was  paid,  nor 
certificates  given,  as  the  ofhcial  plat  of  the 
survey  of  the  township  had  not  then  been 
received  at  the  oflice.  This  plat  was  returned 
and  filed  in  March,  1832.  There  were  private 
claims  surveyed  and  laid  down  on  the  plat  to 
this  section,  so  that  the  portion  open  to  the 
two  preemption  claims  in  question  was  con- 
fined to  a  fractional  part  of  the  section.  This 
fractional  part  was  divided  according  to  the 
plat  by  a  line  running  north  and  south  through 
it,  laying  off  in  the  west  subdivision  ninety- 
two  and  sixty-seven  hundredths  acres,  and 
in  the  east  one  hundred  and  ten  and  fifty  hun- 
dredths acres.  Etheridge  purchased  the  west 
and  Stone  the  east  subdivision. 

The  certificates  of  purchase  were  given  to 
both  claimants  30th  April,  1832.  The  one  to 
*76*]  Etheridge  is  for  the  southwest  'quarter 
of  section  22,  containing  ninety-two  and  sixty- 
seven  hundredths  acres,  the  quantity  in  the 
west  subdivision,  at  the  rate  of  $1.25  per  acre, 
amounting  $115.43;  the  other  to  Stono  is  for 
the  southeast  subdivision  of  fractional  section 
22,  containing  one  hundred  and  ten  and  fifty 
hundredths  acres,  the  quantity  in  the  east  sub- 
division, at  the  rate  of  $1.25  per  acre,  amounting 
to  $133.13. 

The  sales  in  each  case  were  made  in  conform- 
ity with  the  subdivisions,  as  marlced  upon  the 
plat  of  the  Surveyor-General  then  on  file  in  the 
oflice,  and  to  which  all  purchasers  of  the  pub- 
lic land  had  access,  and  which  constituted  the 
guide  of  the  Register  and  Receiver  in  making 
the  sales. 

The  lessors  of  plaintiff  also  gave  evidence 
showing  that  the  premises  in  question  were 
within  the  southwest  quarter  section  22,  com- 
puting the  same  according  to  the  usual  meas- 
urement of  quarter  sections,  and  that  a  full 
quarter  might  have  been  laid  off  from  the  frac- 
tion, and  claimed  that  the  whole  of  the  south- 
west quarter  had  been  appropriated  to  their 
Ancestor,  Etheridge,  under  the  Preemption  Act 
of  1830,  which  position  was  assented  to  by 
the  court.  The  court  also  ruled  that  the  pur- 
chase and  patent  of  Stone,  under  whom  the  de- 
fendant claims,  must  be  restrained  to  the  frac- 
tion in  the  west  part  of  the  southeast  quarter 
of  section  22,  and  that  it  gave  him  no  right  to 
the  land  in  the  southwest  quarter. 

The  effect  of  this  ruling,  when  applied  to 
the  case,  gave  to  the  heirs  of  Etheridge  one 
hundred  and  sixty  acres  of  the  fractional  sec- 
tion in  disregard  of  the  ofTieial  survey,  the  pur- 
chase, and  patent  for  only  the  ninety-two  acres, 
and  reduced  the  one  hundred  and  ten  which 
fitone  purchased,  and  had  a  patent  for,  to  some 
forty-three  acres. 

Tlie  court  is  of  opinion  this  ruling  cannot  be 
jnaintained.  For,  conceding  for  the  sake  of 
the  argument  that  the  plat  by  the  Surveyor- 
General  of  this  section  was  made  contrary  to 
law,  the  ground  upon  which  the  decision  is 
sought  to  be  maintained,  and  that  Etheridge, 
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under  the  Preemption  Act  of  1830,  was  entitM 
to  purchase  the  whole  of  the  southwest  quar- 
ter, and  to  have  it  surveyed  and  patentoi  to 
liim,  yet  it  was  not  so  surveyed,  nor  did  he 
purchase,  nor  has  he  obtained  a  patent  for  the 
same.  On  the  contrary,  he  purchased  and  paid 
for  the  west  subdivision  only  of  this  fractional 
section,  containing  ninety-two  acres,  and  took 
out  a  patent  for  the  subdivision.  And  in  addi- 
tion to  this,  Stone,  at  the  same  time,  purchased 
the  east  subdivision,  as  laid  down  on  the  of- 
ficial plat,  and  has  received  a  patent  for  the 
same,  and  which  includes  the  premises  in  qnes- 
tion. 

'The  patent  to  Etheridge,  as  we  have  [*37< 
seen,  describes  the  land  granted  as  the  south- 
west quarter,  etc.,  containing  ninety-two  and 
sixty-seven  hundredths  acres,  according  to  the 
official  plat  of  the  survey  of  said  land*  re- 
turned to  the  General  Land  Office.  And  the 
patent  to  Stone  is  equally  specific  in  the  de- 
scription of  the  parcel  granted  to  him.  The 
title,  therefore,  to  the  premises  in  question,  was 
never  in  the  ancestor  of  the  lessors  of  the  plain- 
tiff, hut  has  been  in  Stone,  and  those  holding 
under  him,  since  the  I7th  of  December,  1832, 
the  date  of  his  patent. 

The  case  of  the  claim  of  Etheridge  to  the 
whole  of  this  southwest  quarter,  some  years 
after  the  issuing  of  the  patent  to  him  and 
Stone,  was  presented  to  the  Commissioner  of 
the  Land  Office  for  correction.  It  was  there 
elaborately  examined  by  the  counsel  for  the  ap- 
plicant, and  by  the  Commissioner  of  the  I.and 
Oifice,  and  ultimately  disposed  of  by  the  Sec- 
retary of  the  Treasury,  on  tlie  opinion  of  the 
Attorney-General;  that  officer  maintaining  the 
regularity  of  the  survey,  and  of  course  confin- 
ing the  grants  to  the  subdivisions  as  laid  down 
on  the  plat  referred  to  in  the  patents.  But.  as 
we  have  already  said,  whether  this  view  of  the 
law  be  sound  or  not,  it  cannot  control  tlie  ques- 
tion before  us.  The  inquiry  here  is,  in  respect 
to  the  legal  title,  whether  it  was  in  Ethendge 
or  Stone,  under  the  description  of  the  land 
in  their  respective  patents.  Unless  we  can  hold 
that  it  passed  to  Etheridge  under  his  patent, 
the  plaintiff  must  fail.  And  we  have  seen  that 
without  disregarding  the  plainest  terms  used 
in  the  description  of  the  tract,  it  is  impossible 
to  arrive  at  any  such  conclusion.  We  deny  alto- 
gether the  right  of  the  court  in  this  action  to 
go  beyond  these  terms,  thus  e.xplicit  and  spe- 
cific, and,  under  a  supposed  equity  in  favor  of 
Etheridge,  arising  out  of  the  preemption  laws, 
to  the  whole  of  the  southwest  quarter,  enlarge 
the  description  in  the  grant,  or  more  accurate- 
ly speaking,  determine  the  tract  and  quantity 
of  the  land  granted  by  this  supposed  equity  in- 
stead of  by  the  description  in  the  patent. 

But,  independently  of  the  altovc  view,  whidi 
we  think  conclusive  against  the  plaintiff,  we 
are  not  satisfied  that  there  was  any  want  of 
power  in  the  Surveyor-General  in  making  the 
subdivision  of  this  section  according  to  tin 
plat,  and  in  conformity  with  which  the  saka 
of  the  land  in  dispute  were  made. 

The  1st  section  of  the  Act  of  24th  April, 
1820  (3  U.  S.  St.  p.  56C).  after  referring  to  the 
Act  of  1805,  provides,  "that  fractional  aecttoat 
containing  one  hundrrd  and  sixty  acres  or  up- 
wards, shall,  in  like  manner,  as  nearly  as  prae- 
tieable,   be   subdivided   into   half  quarter   aee- 
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tions  midar  luefa  rules  and  regulations  as  may 
be  prescribed  by  the  Secretary  of  the  Treas- 
S77*]  ury,  *but  fractional  sections  contain- 
ing less  than  one  hundred  and  sixty  acres  shall 
not  b«  divided,  but  shall  be  sold  entire." 

The  Secretary  of  the  Treasury  issued  his 
regulations  to  the  Surveyor-General,  through 
the  Commissioner  of  the  Land  Office,  on  the 
10th  June  following,  in  which  he  directed  that 
fractional  sections  containing  more  than  one 
hundred  and  sixty  acres  shoiOd  be  divided  into 
half  quarter  sections  by  north  and  south  or 
east  and  west  lines,  so  as  to  preserve  the  most 
eompact  and  convenient  forms.  The  fractional 
section  in  question  was  divided  by  a  north  and 
south  line,  according  to  these  instructions.  Un- 
der them,  some  latitude  of  discretion  has  been 
exercised  by  the  Surveyor-General  in  the  di- 
vision of  fractional  sections  exceeding  the 
quantity  mentioned,  regard  being  had  to  con- 
venient forms,  and  to  avoid  the  subdivision  of 
the  public  domain  into  ill-shaped  and  unsalable 
fractions.  The  question,  as  we  have  already 
seen,  came  again  before  the  Secretary  of  the 
Treasury  in  the  case  of  Etheridge,  before  us  in 
1837,  and  the  construction  first  given,  and  also 
the  practice  of  the  Surveyor-General  under  it, 
conilrmed.  The  surveys  qf  the  public  lands  un- 
der this  regulation  had  then  been  in  operation 
for  some  seventeen  years,  and  has  since  been  con- 
tinued. Attorney-General  Butler,  upon  whose 
anthority  the  Secretary  of  the  Treasury  con- 
firmed the  survey  of  the  fractional  section  in 
question,  in  a  well  considered  opinion,  observed, 
that  "if  Congress  bad  intended  that  fractional 
sections  should,  at  all  events,  be  divided  into 
half  quarter  sections,  when  their  shape  admits 
the  formation  of  any  such  subdivision,  I  think 
they  would  have  said  so  in  explicit  terms,  and 
that  the  discretionary  power  intrusted  to  the 
Secretary  would  have  been  plainly  confined  to 
the  residuary  parts  of  the  section;  and  further, 
that  the  clause  in  the  1st  section  of  the  Act  of 
1820,  concerning  fractional  sections  containing 
less  than  one  hundred  and  sixty  acres  (which 
are  not  to  be  divided  at  all,  but  sold  entire),  is 
decisive  to  show  that  Congress,  which  passed 
the  Act,  did  not  deem  it  indispensable  that  regu- 
lar half  quarter  sections  should,  in  all  prac- 
ticable eases,  be  formed  by  the  Surveyors;  on 
the  contrary,  it  shows  tliat  they  preferred  a 
single  tract,  though  contuning  more  than 
eighty  acres,  and  though  capable  of  forming  a 
regular  half  quarter,  to  small  inconvenient 
fractions."  We  entirely  concur  in  this  con- 
struction of  the  Act. 

The  only  difficulty  we  have  had  in  this  case, 
arises  from  the  circumstance  that  a  different 
opinion  was  expressed  by  a  majority  of  this 
court  in  the  case  of  Brown's  Lessee  v.  Clements, 
3  How.  p.  650.  That  opinion  dilTered  from 
the  construction  of  the  Act  of  1820,  given  by 
the  head  of  the  Land  Department,  and  disap- 
proved of  the  practice  that  had  grown  up  under 
S7S*]  *it  in  making  the  public  surveys;  and 
also  from  the  opinion,  subsequently  con6rming 
this  construction  and  practice,  by  the  Secretary 
of  the  Treasury  and  Attorney-General,  as  late 
as  the  year  1837.  The  decision  in  Brown  v. 
Clements,  3  How.  060,  was  made  in  the  Decem- 
ber Term,  1845. 

It  is  possible  that  some  rights  may  be  dis- 
turbed by  refusing  to  follow  the  opinion  ex- 


pressed  in  that  ease;  but  we  are  satisfied  that 
far  less  inconvenience  will  result  from  this  dis- 
sent, than  by  adhering  to  a  principle  which  we 
think  unsound,  and  which,  in  its  practical  op- 
eration, will  unsettle  the  surveys  and  subdi- 
visions of  fractional  sections  of  the  public  land, 
running  through  a  period  of  some  twenty-eight 
years.  Anyone  familiar  with  the  vast  tracts  of 
the  public  domain  surveyed  and  sold,  and  tracts 
surveyed  and  yet  unsold,  within  the  period 
mentioned,  can  form  some  idea  of  the  extent 
of  the  disturbance  and  confusion  that  must  in- 
evitably flow  from  an  adherence  to  any  such 
principle.  We  cannot,  therefore,  adopt  that 
decision  or  apply  its  principles  in  rendering  the 
judgment  of  the  court  in  this  case, 

The  judgment  of  the  court  below  is  reversed, 
and  the  proceedings  remitted  to  the  court,  to 
award  a  venire,  «£e. 


THE  PEOPLE'S  FERRY  COMPANY  OP  BOS- 
TON, Claimants  of  the  Steamboat  Jefferson, 

Appta., 

T. 

JOS.  BEERS  and  David  Warner,  Assignees  of 
B.  C.  Terry. 

(See  S.  C.  20  How.  303-402.) 

Admiralty  ha^  no  jurisdiction  of  liens  for  labor 
or  materials,  in  building  vessels — only  of 
maritime  contracts. 

District  Courts  of  the  United  States  have  no  Jn- 
rIsdIctloD  to  proceed  In  admiralty  to  enforce  liens 
for  labor  and  materials  furnlgbeo,  In  constructlnf 
vessels. 

Admiralty  Jartsdlctlon,  tn  coses  of  contract,  de- 
pends primarily  upon  the  nature  of  the  contract, 
and  is  limited  to  contracts,  claims  and  services  pure- 
ly maritime,  and  toucblnr  rights  and  duties  apper- 
taining to  commerce  and  navigation. 

(Mr.  Chief  Justice  Taney,  having  been  indisposed, 
did  not  sit  In  tbls  case.) 

Argued  Feb.  17,  1858.         Decided  May  4,  1868. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  history  of  the  case  and  a  statement  of 
the  facts  appear  in  the  opinion  of  the  court. 

Messrs.  Fullerton  and  Dunning  and  Charles 
O'Conner,  for  appellants: 

1.  A  contract  to  build  and  complete  a  ship 
or  vessel,  is  not  within  the  admiralty  jurisdic- 
tion of  the  United  States  courts,  though  it  be 
intended  to  employ  her  in  navigating  the  ocean, 
and  even  though  the  employer  be  a  citizen 
or  inhabitant  of  some  other  State  or  country 
than  that  in  which  the  work  is  to  be  done; 
much  less  is  a  contract  merely  to  construct  a 
hull  of  an  intended  vessel  within  that  juris- 
diction. 

The  Constitution  and  laws  of  the  United 
States  conferred  on  the  courts  of  the  Union 
the  admiralty  and  maritime  jurisdiction,  as  it 
existed  at  our  separation  from  the  parent  State, 
under  a  just  view  of  English  jurisprudence. 

The  attempt  to  tie  down  the  jurisdiction,  as 
a  moral  and  legal  entity,  to  a  definition  based 
upon  the  instances  in  which  the  English  court 
has  been  able  to  exercise  its  powers  in  despite 
of  judicial  rivalry  and  hostility,  may  not  have 
succeeded.     But  there  is  nothing  inconsistent 
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with  the  above  propositions  (I)  in  any  of  the 
decisions  of  this  court,  which  carry  the  exercise 
of  admiralty  cognizance  beyond  the  limit 
mnrked  by  practice  in  England  prior  to,  and 
at  the  Revolution,  nor  even  in  any  of  the  opin- 
ions favoring  such  extension. 

Genesee  Chief  v.  Fitzhugh,  12  How.  455; 
New  Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  302;  18  How.  180. 

No  one  at  this  day  will  propose  to  extend 
the  admiralty  jurisdiction  to  all  cases  which 
would  fall  within  it,  according  to  the  practice 
of  continental  Europe.  And  unless  it  is  defined 
by  a  reference  to  the  true  principles  of  that  law 
on  which  our  whole  judioia)  polity  is  based,  we 
«hall  be  left  without  guide  or  precedent. 

1  Kent's  Com.  360,  notes,  8th  ed. 

The  laws  of  continental  Europe,  in  respect  to 
claims  for  repairs  and  supplies  to  ship*  or 
'  vessels,  and  in  respect  to  the  question  of  ad- 
miralty jurisdiction,  do  not  discriminate  be- 
tween foreign  and  domestic  vessels.  The  law 
of  England  always  has  so  discriminated,  and 
this  court  has  in  like  manner  discriminated. 
In  English  and  American  law,  the  admiralty 
jurisdiction  is  confined  to  repairs,  etc.,  fur- 
nished in  a  place  other  than  the  home  port  of 
the  vessel. 

The  Nestor,  1  Suran.  70;  Justin  v.  Ballam,  2 
Ld.  Raym.  800,  first  resolution;  3  Hngg.  144 
—3  Knapp  P.  C.  R.  104;  Act  of  3d  &  4th 
Vic.  ch.  65,  sec.  8;  The  Alexander,  1  W.  Rob. 
288;  lb.  360;  Ward  v.  Peck,  18  How.  267; 
Ben.  Adm.  sec.  108;  Zane  v.  The  Brig  Presi- 
dent, 4  Wash.  C.  0.  436;  The  General  Smith, 
4  Wheat.  438;  12th  Admiralty  Rule  of  this 
court;  1  Curt.  Com.  sees.  51,  62. 

The  Roman  civil  law  and  the  law  of  several 
modern  nations,  estimating  less  highly  than  the 
English  comm«(i  law  the  free  and  unrestricted 
circulation  of  ]»foperty,  gave  a  lien  on  solid 
grounds  of  natural  equity  to  the  producer,  pre- 
server and  improver  of  a  thing,  and  to  him 
who  lent  money  for  any^  of  these  purposes. 
This  policy  extended  alike  to  every  description 
of  property. 

Cush.  Domat.  sees.  1741,  1745,  17A5;  The 
Nestor,  1  Sumn.  70;  Bee's  Ad.  78;  Code  Civil 
of  Napoleon,  sec.  2103,  subs.  4,  6;  French  Com. 
Code,  book  2,  art.  101,  sec.  8;  Civil  Code  of 
Louisiana,  art.  3104,  3204  to  3215;  Vanleuwen's 
Roman  Dutch  Law,  book  4,  ch.  13,  tec.  8. 

The  English  common  law,  on  the  contrary, 
favoring  the  free  negotiation  of  property,  gave 
no  lien  in  any  of  these  cases,  unless  the  claim- 
ant retained  possession  of  the  thing.  And  even 
those  nations  of  Europe  which  adopted  the 
civil  law  as  the  general  basis  of  their  jurispru- 
dence, and  yet  held  ihtimate  relations  with 
England,  assimilated  their  laws  to  the  English 
policy. 

Lickbarrow  t.  Mason,  1  Smith,  L.  C.  848; 
Philad.  Law.  Reg.  1866,  Vol.  IV.  p.  577;  Bell's 
Com.  sees.  1385,  1387,  1307. 

According  to  the  principles  and  policy,  both 
of  English  and  American  law,  the  builder  has 
not  any  lien  by  the  general  law,  and  cannot 
prosecute  in  the  admiralty  for  his  compensa- 
tion. 

The  General  Smith,  4. Wheat.  438;  Franklin 
▼.  Hosier.  4  B.  ft  Aid.  344;  Woods  ▼.  Russell, 
6  B.  &.  Aid.  042;  2  Story.  4C2. 

itniliMig  or  coiistructng  a  ship  for  a  citizen 
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or  a  forei^er  is  not  within  the 
which  admiralty  jurisdiction  is  founded. 

The  St.  Jago  de  Cuba,  9  Wheat.  400;  Shrews- 
bury V.  The  Two  Friends,  Bee,  435;  Hurry  t. 
The  John  and  Alice,  1  Wash.  C.  C.  29(;  t 
Wood.  &,  U.  110. 

2.  The  builders  had  no  lien  by  any  role  «i 
maritime  law,  nor  by  the  common  law,  nor  by 
any  local  law,  nor  by  any  contract. 

The  lien  recognized  in  some  of  the  maritiait 
codes  of  continenal  Europe,  is  not  admissible 
in  this  country. 

They  relinouished  their  builder's  lien,  under 
the  common  law,  by  parting  with  the  posses- 
sion. 

There  is  no  Statute  or  other  local  law  a 
New  Jersey  giving  a  lien  to  shipwrights. 

The  laws  of  New  York  giving  a  lien  to  ship- 
wrights, apply  only  to  the  case  of  debts  eoa- 
tracted  within  the  State  of  New  York,  and 
for  work  done  or  materials  furnished  in  the 
State  of  New  York. 
2  R.  S.  403,  sec.  1. 

The  contract  created  no  lien.  The  speeiil 
provision  on  that  subject  contained  therein  wu 
designed  for  other  objects. 

It  was  designed  to  settle  this  question  in  fa- 
vor of  the  employer  aa  security  for  bis  ad- 
vances. 

Andrews  v.  Durant,  11  N.  Y.  45;  Spanish 
Co.  V.  Bell,  34  Eng.  L.  &  Eq.  188;  Wood  v. 
Bell,  36  Eng.  L.  &  Eq.  148. 

The  second  branch  of  this  clause  was  de- 
signed to  save  the  common  law  lien  of  the  me- 
chanic from  the  possible  implication  of  a  re- 
linquishment, in  consequence  of  the  transfer 
of  the  ownership  of  the  employer.  The  eon- 
mon  law  lien  remained  until  the  mecbanie 
parted  with  the  possession. 

3.  If  any  lien  existed  at  common  law,  by 
local  Statute  or  by  express  contract,  it  was  not 
enforceable  in  the  admiralty. 

If  there  was  a  lien  by  force  of  the  contract, 
it  was  not  a  maritime  lien. 

Leland  v.  The  Medora,  2  Wood.  &  M.  107 
to  113;  Hurry  v.  The  John  and  Alice,  1  Wash. 
C.  C  206;  2  Browne,  Civ.  &  Adm.  L.  116, 
05;  Bogart  v.  The  John  .lay,  17  How.  400; 
Schuchardt  v.  Angelique,  10  How.  241. 

Where  state  law,  either  positive  or  customary, 
gives  a  lien,  there  is  no  ground  for  enforei^ 
such  lien  by  admiralty  process. 

When  the  lien  is  given  by  the  state  law,  that 
same  law  provides  adequate  means  for  enforc- 
ing it. 

1  Pet.  Adm.  Dec.  228;  The  Chnaan,  2  Stoiy, 
462. 

Enforcing  the  lien  of  the  state  law  by  ad- 
miralty process,  would  lead  to  inconvenient 
conflicts  of  power. 

The  R.  Fulton,  1  Paine,  C.  C.  623. 

Furnishing  repairs,  etc,  to  foreign  vessels,  it 
the  only  case  in  which  the  maritime  law  pt» 
a  lien.  That  a  lien  for  repairs,  etc,  in  Mhcr 
cases  is  not  needed,  proves  that  such  lieae, 
when  given  by  other  laws  are  not  in  their  lat- 
ure  maritime. 

Although  it  has  been  often  decided  in  the  cir- 
cuits that  a  lien  for  repairs,  etc.,  not  knows  to 
the  general  mnritirae  law,  and  merely  arisiag 
from  State  legislation,  might  be  enforced  in  the 
admiralty,  that  point  has  never  been  ooadu- 
sively  determined  in  this  court. 

90  How. 
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Pttyrooz  r.  Howard,  7  Pet.  341;  The  Chusan. 
t  Story,  463. 

The  decrees  ehould  be  reversed  and  the  libel 
dismissed  with  costs. 

Mr.  E.  C.  Benedict,  for  appellees: 

1.  Liens  upon  vessels  for  maritime  services 
to  the  vessel,  are  beneficial  to  the  general  in- 
terests of  commerce,  are  found  in  natural  equi- 
ty, and  are  favored  in  law,  especially  in  the 
aiojniralty. 

Davies,  38,  The  Calisto;  Crabbe,  442,  The  At- 
huitic.     Emerigon,  Mar.  Loans,  ch.  12,  sec.  3. 

2.  The  building  of  a  vessel  and  the  repairing 
of  a  vessel  are  in  principle  the  same  thing.  Be- 

Kiring  is  reconstruction  pro  tanto.  The^  are 
th  of  them  making  fit  for  maritime  service  as 
a  vessel,  what  was  before  unfit  for  that  service. 
Both  furnish  to  the  owner  a  serviceable  vessel 
for  the  purpose  of  commerce.  Both  are  labor 
aad  materials  made  part  of,  or  incorporated  in 
the  vessel  of  another.  Both  are  necessaries  in 
the  legal  sense  of  that  word. 

They  are  united  and  classed  in  the  books  of 
maritime  law  as  like  maritime  causes  of  action, 
or  services  of  the  same  nature,  and  declared  to 
be  a  lien  upon  the  vessel  by  the  maritime  law 
from  its  earliest  period,  "building,  amending, 
Hiving,  victualling.^' 

Ben.  Adm.  sees.  95,  270,  271,  272;  Fland. 
Mar.  Law,  sees.  242,  249;  Dig.  Lib.  42,  tit.  8, 
•ec  11;  1  Boulay  Paty,  121;  Consulato,  eh.  32; 
Ord  de  la  Marine,  art.  17;  Cleirac,  351,  352; 
Davies,  20;  1  Sumn.  70;  The  Nestor. 

The  state  laws  give  liens: 

New  York,  for  "builuing,  repairing,  fitting, 
furnishing  and  equipping." 

2  Rev.  SUt.  N.  Y.  491,  see  1,  subd.  L 

New  Jersey,  same  as  New  York. 

Laws  of  New  Jersey  (1857),  382. 

Pennsylvania,  "building  and  fitting  ships." 

Gilpin  540,  The  New  Brig. 

Maine,  ''building  or  repairing." 

The  Calisto,  Davies,  20. 

Louisiana,  "construction  or  repair." 

7  Pet.  341,  Peyroux  v.  Howard. 

"All  matters  that  concern  owners  and  pro- 
prietors of  ships,  as  such,  and  shipwrights,  are 
within  the  admiralty  jurisdiction. 

Godol.  43;  Ben.  Adm.  264. 

The  civil  law,  the  general  admiralty  law,  the 
British  admiralty  law,  the  lien  laws  of  the 
States,  the  decided  cases  in  our  own  courts,  all 
eoncur.  For  obvious  reasons,  cases  to  enforce 
the  builders'  lien  are  much  more  rare  than 
those  for  repairs. 

Nothing  is  so  much  favored  as  the  price  for 
bnilding  a  ship;  commerce  and  the  State  are 
interested  in  it.  It  is  just  that  the  builders 
•hould  enjoy  the  Hen  which  the  law  gives  them. 

Emer.  Mar.  Loans,  ch.  12,  sec.  3. 

3.  Any  lien  upon  a  vessel  for  a  maritime  ser- 
vice to  the  vessel,  may  be  enforced  in  the 
admiralty. 

1  Story,  73,  The  Marion;  Ben.  Adm.  270; 
Fland.  Mar.  T^w,  242. 

4.  The  lien  in  this  case  is  established  as  fol- 
lows: 

The  vessel,  while  building  in  New  Jersey, 
was  a  foreign  vessel,  and  so  there  was  a  lien 
by  the  maritime  law. 

She  was  in  the  builder's  hands,  and  so  by 
the  oommoB  law,  which  is  the  law  of  New  Jer- 
15  !<.««. 


sey,  they  had  the  common  law  or  possessory 
lien. 

There  was  the  express  lien  given  by  the  con- 
tract, "subject  to  a  lien,"  etc.,  which  was  for  the 
maritime  cauae  of  materials  and  labor  for 
building. 

For  the  work  and  labor  done  in  New  York, 
there  was  also  a  lien  by  the  state  law. 

As  the  builders  had  the  possession  in  this 
State  as  builders,  they  had  also  the  common 
law  or  possessory  lien  in  New  York. 

None  of  these  liens  ever  existed  by  the  mere 
possession  or  by  the  contract  alone,  but  by  the 
beneficial  service  to  the  boat,  and  for  all  these 
liens  the  remedy  is  complete  in  admiralty,  be- 
cause the  lien  has  a  maritime  consideration  or 
cause — the  beneficial  service  in  fitting  the  boat 
for  the  maritime  service  of  the  owner.  No 
matter  how  the  lien  is  acquired — if  it  be  of  a 
maritime  character — the  admiralty  has  the  ju- 
risdiction to  enforce  it. 

1   Story,  68,  The  Marion. 

6.  This  result  of  the  ancient  and  modem 
authorities  has,  by  repeated  examination,  be- 
come more  and  more  clearly  and  firmly  settled 
every  year,  for  more  than  half  a  century. 

Ben.  Adm.  sees.  257-260. 

6.  The  possession  of  the  vessel  was  never 
surrendered  by  Crawford  &  Terry. 

Allowing  Small's  men  to  take  temporary  and 
divided  charge  of  her  to  put  in  the  engines 
preparatory  to  finishing  her,  was  not  a  delivery. 

Attachment  of  her  by  one  of  the  creditors  of 
Crawford  &  Terry  as  their  property,  could 
have  no  efl'ect  upon  the  property  or  possession 
of  the  boat.  She  was  the  property  of  Small  in 
the  possession  of  the  libelants. 

Mr.  Justice  Catron  delivered  the  opinion  of 
the  court: 

This  was  a  libel  filed  by  Beers  and  Warner 
as  assignees  of  Crawford  &  Terry,  the  builders, 
against  a  new  steam  ferryboat,  called  The 
Jefferson,  for  a  balance  due  the  builders  on  ac- 
count of  work  done  and  materials  employed  in 
constructing  the  hull  of  the  vessel.  It  is  al- 
leged that  Crawford  &,  Terry  contracted  to 
build  for  Wilson  Small,  of  New  York,  three 
ferryboots,  at  Keyport,  New  Jersey,  for  $12, 
000  each;  that  they  built  one  of  them,  to  wit: 
The  Jefferson ;  that  they  have  a  lien  for  the  un- 
paid balance  of  the  price,  and  that  the  vessel 
is  now  in  the  Southern  DiHtrict  of  New  York. 

Process  having  been  issued,  the  People's 
Ferry  Company  of  Boston  intervened  as  own- 
ers, and  filed  their  claim  and  answer,  deny- 
ing the  facts  alleged. 

On  the  trial,  the  defendants  proved  and  put 
in  evidence  a  written  agreement  for  building 
the  hulls  of  three  vessels,  between  Wilson 
Small,  who  was  building  under  a  contract  for 
the  Ferry  Company,  and  Crawford,  by  which 
the  latter  was  to  construct,  build  and  deliver 
at  New  York  City,  the  bulls  of  the  three 
vessels.  The  contract  provides  that  the  boats 
and  materials,  as  soon  as  the  same  may  be  fit- 
ted for  use,  shall  be  the  property  of  Small, 
subject  only  to  the  lien  of  Crawford  for  such 
Slim  or  sums  of  money  as  may  be  due  under 
the  contract. 

When  The  Jefferson  was  nearly  finished,  she 
was  token  to  New  York  and  delivered  to  Small, 
to  receive  her  engine;  and  afterwards.  Craw- 
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ford  &  Terry  assigned  tlieir  claim  to  tlie  libel- 
lants,  Beers  A,  Warner.  The  balance  due  to  the 
builders  was  over  $7,000,  and  for  this  sum  the 
libelants  obtained  a  decree  of  condemnation. 

The  only  matter  in  controversy  is,  whether 
the  District  Courts  of  the  United  Slates  have 
400*]  jurisdiction  to  proceed  in  'admiralty  to 
enforce  liens  for  labor  and  materials  furnished 
in  constructing  vessels  to  be  employed  in  the 
navigation  of  waters  to  which  the  admiralty 
jurisdiction  extends. 

The  lien  reserved  by  the  contract,  is  not  set 
up  in  the  libel,  nor  can  it  avail,  as  it  amounted 
to  nothing  more  than  a  mortgage  on  the  vessel 
for  a  debt. 

Bogert  T.  John  Jay,  17  How.  400.  Nor 
could  a  maritime  lien  for  work  and  materials 
be  claimed  by  the  local  law,  as  no  statute 
creating  any  lien  existed  in  New  Jersey  when 
the  vessel  was  built.  We  have  then  the  simple 
case  whether  these  ship  carpenters  had  a  lien, 
for  work  and  materials,  that  can  be  enforced 
in  rem  in  the  admiralty. 

The  District  Court  held:  "That  it  is  very 
clear  that  the  admiralty  law  creates  a  lien  in 
favor  of  a  party  who  does  work  or  furnishes 
supplies  to  a  foreign  ship,  and  that  a  ship 
owned  in  another  State  is  foreign. 

"That  in  determining  the  question  whether 
such  lien  is  created  also  in  favor  of  the  builder 
of  a  ship,  as  well  as  of  him  who  furnishes 
work  and  supplies  to  her  after  she  is  built,  the 
court  is  not  controlled  by  the  restricted  juris- 
diction of  the  admiralty  courts  of  England,  as 
exercised  by  them  under  the  supervising  power 
of  the  common  law  courts.  The  rules  and 
principles  of  the  admiralty  law,  as  adminis- 
tered by  the  Admiralty  Courts  of  this  country, 
are  more  enlarged — more  in  conformity  to  the 
principles  of  the  civil  law,  as  administered  by 
the  maritime  nations  of  continental  Europe. 

"That,  according  to  the  law,  the  interests  of 
shipping  and  ships,  not  only  in  their  creation, 
but  in  their  preservation,  are  of  paramount  im- 
portance; that  the  importance  of  this  consider- 
ation is  the  reason  why  the  material  man  who 
fiirnishes  supplies  for  the  preservation  of  the 
ship  is  entitled  to  a  lien;  and  there  is  the  like 
reason  for  giving  a  lien  to  him  who  has  fur- 
nished necessaries  to  bring  the  ship  into  being. 

''That  the  English  law  gives  cfily  the  com- 
mon law  possessory  lien  to  a  material  man  or 
to  a  builder;  but  the  maritime  law  of  conti- 
nental Europe  gives  a  maritime  lien  to  those 
who  build,  supply,  or  repair  a  ship,  at  least 
when  she  is  a  foreign  ship.  This  is  expressly 
stated  by  Boulay  Paty,  and  this  principle  was 
acted  upon  for  a  long  time  by  the  English  Ad- 
miralty, before  it  was  overthrown  by  the 
courts  of  common  law. 

"That  the  right  of  a  material  man  who  has 
furnished  necessaries  for  the  preservation  of  a 
foreign  ship,  has  been  repeatedly  acknowledged 
by  the  Admiralty  Courts  of  this  country;  and 
as  the  like  reason  exists  why  a  carpenter 
should  have  a  lien  on  that  which  by  his  work 
and  materials  he  creates,  as  on  that  which  he 
preserves,  after  he  has  created  it;  and  as  by 
401*]  the  general  'maritime  law  a  lien  exists 
in  the  one  case,  as  in  the  other,  the  court  must 
hold  that  Crawford  &  Terry  had  a  lien  upon 
the  boat  for  the  work  done  and  materials  fur- 
nished in  building  her." 
»«4 


Foreseeing  that  the  cause  would  be  brought 
up  by  appeal  to  this  court,  the  Circuit  judge 
merely  acquiesced* in  the  decision  of  the  Oii- 
trict  Court,  and  affirmed  its  decree. 

The  question  presented  involves  a  contest 
between  the  State  and  Federal  GovernnKOts. 
The  latter  has  no  power  or  jurisdiction  beyond 
what  the  Constitution  confers;  and  amoag 
these,  it  is  declared  that  the  judicial  power 
shall  extend  "to  all  cases  of  admiralty  and 
maritime  jurisdiction;"  and  by  the  Judiciary 
Act  of  1789,  this  jurisdiction  is  conferred  oi 
the  District  Courts  of  the  United  States.  Hu 
extent  of  power  withdrawn  from  the  Stato, 
and  vested  in  the  General  Government,  de- 
pends on  a  proper  construction  of  the  eonstita- 
tional  provision  above  cited.  Its  terms  are  in- 
definite, and  its  true  limits  can  only  be  asear- 
tained  by  reference  to  what  cases  were  cogni- 
zable in  the  maritime  courts  when  the  in- 
stitution was  formed — for  what  was  meaot 
by  it  then,  it  must  mean  now;  what  was  le- 
served  to  the  States,  to  be  regulated  by  their 
own  institutions,  cannot  be  rightfully  infringed 
by  the  General  Government,  either  through  its 
Legislative  or  Judiciary  Department.  The  eoa- 
test  here  is  not  so  much  between  rival  tribonals, 
as  between  district  sovereignties,  claiming  to 
exercise  power  over  contracts,  property,  ud 
personal  franchises. 

How  largely  these  may  be  involved  in  the 
contest  is  most  apparent  when  we  take  uto 
consideration  that  the  Admiralty  Courts  now 
exercise  jurisuiction  over  rivers  anu  inland 
waters,  wherever  navigation  is  or  may  be  car- 
ried on,  and  extends  to  almost  every  descrip- 
tion of  vessel  which  may  be  employed  in  trans- 
porting our  products  to  market.  Over  sU 
these  the  admiralty  jurisdiction  is  now  exer- 
cised in  proper  cases;  and  the  question  is, 
whether  the  contract  before  us  is  a  proper 
case,  and  within  the  grant  of  federal  jurisdic- 
tion. The  contract  is  simply  for  building  the 
hull  of  a  ship,  and  delivering  it  on  the  water. 
The  vessel  was  constructed  and  delivered  ac- 
cording to  the  contract,  and  was  in  the  posses- 
sion of  the  party  for  whom  it  waa  built  when 
the  libel  was  filed. 

The  admiralty  jurisdiction,  in  cases  of  con- 
tract, depends  primarily  upon  the  nature  of 
the  contract,  and  is  limited  to  contracts,  claim*, 
and  services,  purely  maritime,  and  tondiiiig 
rights  and  duties  appertaining  to  oommeree 
and  navigation.    I  Conckling.  M.  L.  19. 

In  considering  the  foregoing  description,  it 
must  be  borne  in  mind  that  liens  on  vessels  en- 
cumber commerce,  and  are  discouraged: 
*so  that  where  the  owner  is  present,  no  [*401 
lien  is  acquired  by  the  material  man;  aor  is 
any,  where  the  vessel  is  supplied  or  repaired 
in  the  home  port.  The  lien  attaches  to  for- 
eign ships  and  vessels  only  in  favor  of  the  car- 
penter who  repairs  in  a  case  of  necessity  aid 
in  the  absence  of  the  owner.  It  would  be  t 
strange  doctrine  to  hold  the  ship  bound  in  * 
case  where  the  owner  made  the  contract  is 
writing,  charging  himself  to  pay  by  install- 
ments for  building  the  vessel  at  a  time  whea 
she  was  neither  registered  nor  licensed  is  i 
sea-going  ship.  So  far  from  the  contract  being 
purely  maritime,  and  touching  rights  and  da- 
ties  appertaining  to  navigation  (on  the  oesss 
or  elsewhere),  it  was  a  contract  mads  on  land, 
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to  be  performed  on  land.  The  wages  of  the 
•hipwrights  liad  no  reference  to  a  voyage  to  be 
performed;  they  had  no  interest  or  concern 
whatever  in  the  vessel  after  she  was  delivered 
to  the  party  for  whom  she  was  built;  they 
were  bound  to  rely  on  their  contract.  It  was 
thus  held  by  the  first  Judge  HopKinson,  in 
1781,  who  then  declared,  as  respects  ship  build- 
ers, that  "the  practice  of  former  times  doth 
not  justify  the  admiralty's  taking  cognizance 
of  their  suits."  Clinton  v.  The  Brig  Hannah. 
Bee's  Adm.  App.  410.  And  we  feel  warranted 
in  saying  that  at  no  time  since  this  has  been  an 
independent  nation,  has  such  a  practice  been 
allowed.  Turnbull  v.  Enterprise,  Bee's  Adm. 
345. 

It  is  proper,  however,  to  notice  the  fact  that 
district  courts  have  recognized  the  existence  of 
admiralty  jurisdiction  in  rem  against  a  vessel 
to  enforce  a  carpenter's  bill  for  work  and  ma- 
terials furnished  in  constructing  it,  in  cases 
where  a  lien  has  been  created  by  the  local  law 
of  the  State  where  the  vessel  was  built;  such 
as  Read  v.  The  Hull  of  a  New  Brig,  1  Story, 
244;  and  Davis  &  Lehman  v.  A  New  Brig,  Gil- 
pin, 473;  lb.  530;  Ludington  &  King  v.  The 
Nucleus,  2  Ijiw  Jour.  563.  Thus  far,  however, 
in  our  judicial  history,  no  case  of  the  kind  has 
been  sanctioned  by  this  court. 

For  the  reasons  nbnve  stated,  it  is  ordered 
that  the  decree  below  be  reversed,  and  the  libel 
dismissed  for  want  of  jurisdiction. 


TAYLOR  BROWN,  Plff.  In  Er., 

V. 

LEROY  M.  WILEY,  Hugh  R.  Banks,  Wm.  Q. 
Lane,  Henry  Van  Derzee,  and  Edw'd  H.  Satib, 
Merchants  trading  under  the  name  and  style 
of  L.  M.  Wiley  ft  Co. 

(See  S.  C.  20  How.  442-448.) 

Parol  contract  as  to  time  of  presentment  of 
bill  of  exchange,  inadmissible. 

Proof  of  a  parol  contract,  tbst  a  bill  of  ezchaoKe 
should  not  be  presectablp  till  a  distant,  uncertain, 
or  uodvflned  prrlod,  tends  to  alter  and  vary,  In  a 
▼ery  material  degree,  lis  operation  and  eSect,  and 
is  Inadmissible  In  evidence. 

Argued  Apr.  28,  1858.      Decided  May  10,  1858. 

IN  ERROR  to  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Texas. 

This  case  arose  upon  a  petition  filed  in  the 
court  below,  by  the  defendants  in  error,  to  re- 
eover  on  a  certain  bill  of  exchange. 

The  trial  resulted  in  a  verdict  and  jtidgment 
In  behalf  of  the  plaintilTs,  for  $2,578.02,  with 
eosts;  whereupon  the  defendants  brought  the 
ease  here  on  a  writ  of  error, 

Messrs.  Kob.  Hughes  and  Reverdy  Johnson, 
for  the  plaintiff  in  error: 

The  plaintiff  in  error  relies  on  the  error,  if 
any,  by  reason  of  the  ruling  of  the  court  in 
allowing  the  exception  in  the  defendants'  an- 
swer. Those  exceptions  may  be  resolved  into 
two  grounds: 

1.  That  the  defense  attempted  to  be  inter- 


NOTE. — Party  to  bill  or  note  connot  vsry  his  con- 
tract by  parol.    Parol  evidence,  admissible  for  what 
purposes.     See  note  to  B'k  ot  V.  8.  v.   Duno,  8 
L  ed.  U.  S.  316. 
16  li.  ed. 


posed,  was  not  properly  set  forth  in  the  an- 
swer. 

2.  If  properly  made,  it  was  no  answer  to  the 
petition.  It  is  admitted  that  the  first  plea  to 
the  amended  answer  is  prolix  and  contains  un- 
necessary matter;  but  by  careful  examination 
it  will  be  found  that  it  has  all  the  requisites  of 
a  good  defense  orderly  set  forth. 

By  its  terms,  the  draft  was  not  to  be  paid 
until  12  months  after  March  23, 1854. 

It  is  true  that  according  to  the  custom  of 
merchants,  such  drafts  may  be  presented  for 
acceptance,  and  if  not  accepted,  may  be  sued 
on,  but  this  cause  of  action  was  intended  to  be 
provided  against  in  the  agreement  set  out  and 
attempted  to  be  set  up  by  the  amended  answer. 
It  must  be  that  the  defense  is  properly  set  out; 
but   the   question   now   comes   up: 

Is  the  defense  set  forth  in  the  plaintiffs  re- 
ply, if  true,  a  good  bar  of  the  cause  of  the  action 
of  the  plaintiffs  below? 

The  draft  was  a  Louisiana  contract,  subject 
to  the  law  of  that  State  in  regard  to  ita  valid- 
ity, force  and  effect. 

Lynch  v.  Postlethwaite,  7  Mart.  213. 

It  is  admitted  that  the  general  rule  of  the 
common  law  is,  that  parol  evidence  is  incom- 
petent to  alter  or  vary  a  written  instrument  in 
its  essential  terms;  and  this  is  believed  to  be 
the  rule  of  the  Louisiana  law.  But  the  agree- 
ment in  question  did  not,  in  any  sense,  propose 
to  alter,  vary,  or  change  the  written  agreement 
between  the  parties.  It  does,  however,  restrain 
the  holder,  in  raising  a  cause  by  an  act  to  be 
done  by  him;  which  was  an  act  that  he  might 
or  might  not,  at  his  election,  perform,  and 
which,  of  course,  it  was  competent  for  him  upon 
sufficient  consideration,  to  agree  not  to  do,  and 
such  an  agreement  would  be  collateral  only  to 
the  draft. 

In  a  case  in  Louisiana,  evidence  was  admitted 
to  prove  that  the  defendant's  indorsement  on 
the  note  sued  on  was  merely  as  security,  and 
that  the  same  was  to  be  paid  out  of  the  collec- 
tion of  claims  due  to  the  drawer.  "The  evi- 
dence offered  was  neither  to  contradict  nor  ex- 
plain a  written  instrument,  but  to  prove  a  col- 
Isteral  fact  in  relation  to  it." 

Dwlght  V.  Linton,  3  Rob.  La.  57. 

The  same  court  have  held  parol  evidence  ad- 
missible, to  prove  an  agreement  that  a  bill 
drawn  by  one  of  them  in  favor  of  the  other, 
should  not  be  negotiated. 

Robertson  v.  Nott,  2  Mart.  N.  8.  122. 

In  that  case  there  was  nothing  to  alter,  vary 
or  change  a  written  instrument,  but  an  agree- 
ment to  waive  a  right  conferred  by  law,  by 
reason  of  the  nature  of  the  instrument,  within 
the  reason  of  which  this  case  is  clearly  em- 
braced. 

Messrs.  J.  Larocque  and  Barlow,  for  defend- 
ants in  error: 

The  evidence  offered  was  incompetent  and 
inadmissible.  It  was  to  prove  a  parol  agree- 
ment made  at  the  time  of  drawing  the  draft 
and  not  embraced  in  it,  inconsistent  with  its 
terms  and  legal  effect.  This  would  be  con- 
trary to  the  well  settled  rule  of  law  on  the  sub- 
ject. 

Bank  of  U.  S.  v.  Dunn,  6  Pet.  51;  Bank  of 
Metropolis  v.  Jones,  8  Pet.  12;  Rockmore  v. 
Davenport,  14  Tex.  602;  Creery  v.  Holly,  14 
Wend.  30;  Thompson  t.  Ketchum,  S  Johns.  190. 
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It  is  the  lex  fori  which  governs  as  to  the  ad- 
missibility of  the  defense  offered.  The  effort  is 
not  to  show  that  by  the  law  of  Louisiana  the 
legal  import  of  the  bill  in  question  is  different 
from  the  signification  attached  to  it  by  the  gen- 
eral commercial  law,  but  that  an  agreement  by 
parol,  contrary  to  that  legal  import,  was  made 
at  the  same  time. 

Story  Ck>nf.  Laws,  sees.  634,  635.  Cases  cited; 
Yates  T.  Thompson,  3  Clark  &  F.  677,  680; 
Shewell  v.  Raguet,  17  La.  457. 

The  cases  cited  from  Louisiana  (Dwight  v. 
Linton,  3  Rob.  57;  Robertson  v.  Nott,  2  Mart. 
N.  S.  122)  cannot  be  sustained.  They  have  not 
since  been  followed  even  in  that  State,  but  sub- 
stantially, though  tacitly,  overruled. 

Police  Jury  v.  Haw,  2  La.  42;  Robechot  v. 
Folse,  11  La.  133;  Amous  t.  Davern,  18  La.  42; 
Barthet  v.  Estebene,  5  La.  Ann.  315;  Gosserand 
V.  Lacour,  8  La.  Ann.  75;  Williams  v.  Hood,  11 
La.  Ann.  113. 

2.  Nor  was  the  defendant  entitled  to  have 
the  jury  instructed  as  he  requested  on  the  trial. 
The  draft  being  a  date,  and  not  a  sight  draft, 
no  presentment  before  maturity  was  necessary; 
but  the  holder  was  entitled,  at  his  election,  to 
present  it  and  insist  upon  its  acceptance  at  any 
time  before  its  maturity,  and  in  default  of  ac- 
ceptance, to  bring  his  action  immediately 
against  the  drawer;  besides,  no  such  defense 
was  taken. 

Chit.  Bills,  299,  370;  Townsley  v.  Sumrall,  2 
Pet.  178;  Evans  t.  Gee,  11  Pet.  80;  Young  v. 
Bryan,  6  Wheat.  146;  Union  Bank  v.  Hyde,  6 
Wheat.  572;  Burke  v.  McKaig,  2  How.  66. 

Fourth.  The  exception  to  the  charge  bein^  a 
general  exception  only,  to  a  charge  containing 
several  distinct  propositions,  is  entirely  un- 
available on  this  writ  of  error. 

The  charge  is  moreover  free  from  error. 

Rule  38,  Jan.  Term,  1832,  Magniac  v.  Thomp- 
son, 7  Pet.  348. 

Mr.  Justice  Giier  delivered  the  opinon  of  the 
court: 

Wiley  &  Co.,  plaintiffs  below,  declared  on  a 
bill  of  exchange  drawn  by  Taylor  Brown  on 
Messrs.  Campbell  &  Strong,  of  New  Orleans, 
to  order  of  plaintiff,  dated  23d  of  March,  1854, 
and  payable  on  the  1st  of  May,  1855.  It  was 
presented  for  acceptance  on  the  10th  of  June, 
1854,  and  was  protested  for  non-acceptunce;  of 
which  the  drawer  had  due  notice. 

It  is  admitted  the  bill  was  given  for  full  val- 
ue; but  the  defendant  set  up  oy  way  of  special 
pica,  and  offered  to  pi^ove  to  the  jury,  a  parol 
agreement  between  him  and  the  plaintiffs,  that 
this  bill  should  not  be  presented  for  acceptance 
till  after  a  certain  other  draft,  payable  in  Ma^, 
1854,  was  provided  for,  by  placing  funds  in 
the  hands  of  the  drawees,  who  had  agreed  to 
accept  the  last  bill  after  funds  had  been  re- 
ceived to  meet  their  acceptance  of  the  first. 

ft  is  the  rejection  of  this  defense  by  the  court 
below  that  is  the  subject  of  exception.  It  pre- 
sents the  question,  whether  parol  evidence 
should  have  been  received,  to  vary,  alter  or 
contradict  that  which  appears  on  the  face  of  the 
bill  of  exchange. 

Wlien  the  operation  of  a  contract  is  clearly 
settled  by  general  principles  of  law,  it  is  taken 
to  be  the  true  sense  of  the  contracting  par- 
ties. This  is  not  only  •  positive  rule  of  the 
99» 


common  law,  but  it  is  a  general  principle  in  tbe 
construction  o'f  contracts.  Some  precedents  to 
the  contrary  may  be  found  in  some  of  our 
States  originating  in  hard  cases;  but  they  art 
generally  overruled  by  the  same  tribunals  from 
which  they  emanated,  on  experience  of  the  eril 
consequences  flowing  from  a  relaxation  of  tbe 
rule.  There  is  no  ambiguity  arising  in  this  cue 
which  needs  explanation.  By  the  face  of  the 
bill,  the  owner  of  it  had  a  right  to  demand 
acceptance  immediately,  and  *to  protest  [*44t 
it  for  nonacceptanoe.  The  proof  of  a  ptral 
contract,  that  it  should  not  be  presentable  till 
a  distant,  uncertain,  or  undefined  period,  tended 
to  alter  and  vary,  in  a  very  material  degree,  iti 
operation  and  effect. 

See  Thompson  v.  Ketchum,  8  Johns.  192. 

Any  number  of  conflicting  cases  on  this  sab- 
ject  might  be  cited.  It  will  be  suflScient  to  lefer 
to  the  decisions  of  this  court,  those  of  Texai, 
where  the  suit  was  brought,  and  of  Louisiant, 
where  the  contract  was  made. 

In  the  Bank  of  United  States  v.  Dunn,  ( 
Pet.  56,  this  court  have  declared  "that  there 
is  no  rule  better  settled  or  more  salutary  in  it] 
application  than  that  which  precludes  the  id- 
mission  of  parol  evidence  to  contradict  or  lub- 
stantially  vary  the  legal  import  of  a  writtm 
agreement."  The  case  of  Brochmore  v.  Daven- 
port, 14  Tex.  602,  a  case  precisely  similar  to 
the  present,  adopts  the  same  rule.  The  case  oi 
Robishat  v.  Folse,  11  La.  133,  and  of  Barthet  T. 
Estebene,  5  Ann.  Rep.  315,  and  several  othen, 
acknowledge  the  same  doctrine,  thereby  oret- 
ruling  some  early  cases  in  Louisiana  wluchhad 
departed  from  it. 

This  being  the  only  point  urged  by  plaintil 
in  error  as  a  ground  of  reversal,  the  judgmeit 
of  the  court  below  is  affirmed. 


JAMES  8TINS0N,  Plff.  in  Er, 

V. 

HERCULES  L.  DOUSMAN. 

(See  S.  C.  20  How.  461-467.) 

Contract,  recovery  on  failure  to  perform — tia^ 
when  essence  of — jurisdiction  as  to  amount 

Under  a  contract  for  land,  containing  the  cliia 
that  In  case  tbe  vendee  fails  to  perform  anv  tmt 
nant  on  hla  part,  the  vendor  may  declare  tne  as- 
tract  void,  and  recover  b;  distress  or  otherwise,  il 
the  Interest  due  on  the  contmct  »s  rent :  on  filliR 
of  payment  of  the  first  Installment,  or  of  the  tue^ 
or  to  Insure,  as  agreed,  the  vendor  may  rtconr 
such  Interest  as  rent. 

When  time  Is  of  the  essence  of  the  contract 
Although  the  rent  claimed  was  not  of  the  rttrn 
of  fl.OtfO,  yet  as  the  title  to  land  vnlited  at  t8,MI 
was  in  dispute,  this  court  has  Jurisdiction. 

Argued  Apr.  16,  1858.       Decided  May  10,  IM. 

IN  ERROR  to  the  Supreme  Court  of  the Ter 
ritory  of  Minnesota. 

The  case  appears  in  the  opinion  of  the  ooot 
Mr.   James   Cooper,  counsel    for  plaiatif  ii 
error: 

The  promissory  note  for  $2,000  gives  if 
Stinson  to  Dousraan,  was  in.  payment  of  th 
first  installment,  and  the  'draft  draws  I; 
Thomas  Stinson  was  in  payment  of  the  nfc 
The  draft  was  prematurely  protested  bj  th 
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Chicago  Bank  for  non-payment  by  R.  K.  Swift. 
Being  in  the  nature  of  a  sight  draft,  the  latter 
was  entitled  to  the  usual  days  of  grace. 

4  T.  R.  148;  1  Pet.  31. 

It  was,  however,  presented  on  August  28, 
1854,  before  the  note  was  due,  and  protested 
on  the  same  day.  The  plaintiff  in  error  has 
always  been  able  and  willing  to  keep  his  cove- 
nants strictly.  As  soon  as  he  was  informed  of 
the  non-payment  of  the  draft  in  consequence 
of  the  accidental  absence  of  R.  K.  Swift  from 
his  office  at  the  time  it  was  presented,  he  im- 
mediately made  provision  to  pay  the  amount 
due  by  bill  of  exchange  on  New  York.  On 
the  7tn  of  September,  he  procured  a  bill  of  ex- 
change from  Thomas  Stinson  on  Messrs.  Ward 
ft  Co.,  New  York,  for  £530  28.  4d.,  which  was 
transmitted  to  Dousman,  whose  hands  it  reached 
on  the  11th  of  September,  several  days  before 
he  gave  notice  of  his  intention  to  avoid  the 
contract. 

While  time  is  material,  it  was  not  so  far  of 
the  essence  of  the  contract  as  to  authorize 
Dousman  to  declare  it  void,  especially  when  it 
was  manifest  that  there  was  neither  willful 
laches,  npgligence,  nor  want  of  ability  on  the 
part  of  Stinson  to  perform  the  contract.  In 
such  a  case,  equity  always  affords  relief. 

2  Story,  Eq.  Jur.  sees.  775,  776,  note, 
777,  1314,  1315,  1316,  1310;  Taylor  t.  Long- 
worth,  1  McLean,  402;  Taylor  v.  Longworth, 
14  Pet.  170;  Brashear  t.  Gratz,  6  Wheat.  628; 
Bank  of  Wash.  v.  Hagner,  1  Pet.  404;  1  Fontb. 
Eq.  31,  32,  note;  Newl.  Contr.  ch.  12,  p.  238. 

The  counsel  then  reviewed  the  facts  in  the 
case,  and  said  it  would  be  against  equity  to 
permit  the  defendant  in  error  to  declare  the 
contract  void.  The  execution  of  the  contract 
is  the  best  way  to  place  the  parties  in  statu 
quo,  which  is  the  object  of  equity. 

2  Story  Eq.  Jur.  6,  777,  772;  3  Johns.  Ch. 
60;  Chit.  Cont.  642. 

Injury  must  be  sustained  by  a  party  to  au- 
thorize him  to  declare  a  contract  of  this  kind 
void. 

2  Lead.  Cas.  in  Eq.  2  part,  p  3  et  seq  also,  pp. 
17,  26,  31. 

Messrs.  C.  Gushing,  B.  H.  Gillet,  and  Henry 
J.  Horn,  for  defendant  in  error: 

1.  The  contract,  by  its  own  provisions,  pro- 
Tided  for  the  payment  of  the  sum  recovered. 

2.  The  answer  shows  that  the  defendant  did 
not  perform  his  covenant,  in  either  of  the  three 
particulars  named  in  the  contract.  The  money 
was  not  paid  when  it  fell  due;  the  defendant 
did  not  insure  the  buildings  on  the  premises, 
and  keep  them  insured  in  a  good  insurance 
company  for  $1,500,  and  have  the  policy  made 
payable,  in  case  of  loss,  to  the  plaintiff;  the 
defendant  did  not  pay  all  the  taxes  assessed  on 
tbe  property  from  the  1st  of  May,  1853. 

3.  General  expressions  used  in  the  answer, 
which  do  not  set  oul  and  specify  particular 
facts,  are  to  be  considered  as  conclusions  of 
law,  instead  of  averments  of  fact. 

A  receipt  of  a  note  or  acceptance  of  a  draft 
ia  never  deemed  payment,  without  an  express 
agreement  to  that  effect  actually  cancelling  the 
original  indebtedness. 

Downey  v.  Hicks,  14  How.  240;  Murray  v. 
Gouverneur,  2  Johns.  Cas.  438;  Johnson  v. 
Weed,  0  Johns.  310;  Olcott  t.  Rathbone,  5 
16  Ii.  ed. 


Wend.    490;    6   Cranch,    253,   264;    16   Johns. 
277;  10  Pet.  667;  1  Wend.  424;  8  Cow.  74. 

Not  having  been  paid,  or  agreed  to  be  re- 
ceived as  payment,  it  follows  that  this  portion 
of  the  answer  forms  no  defense. 

4.  A  demurrer  admits  only  such  facts  aa  are 
well  pleaded. 

5.  Conditions,  upon  the  non -performance  of 
which  a  party  acquires  by  the  contract  special 
rights  or  privileges,  are  not  as  to  those  rights 
and  privileges  immaterial,  and  they  cannot  be 
relieved  against  in  equity. 

At  law,  the  time  of  performance  is  a  mate- 
rial part  of  the  contract;  non  performance,  at 
the  very  day,  is  always  to  be  hold  as  a  breach. 
There  is  no  other  rule  applicable,  except  tbe 
one  named  in  the  contract. 

In  equity,  the  same  rule  applies  where,  in 
the  agreement,  the  parties  evidently  contem- 
plated that  time  would  be  material,  and  influ- 
ence their  action  or  interests. 

In  the  present  case  it  clearly  appears,  affirm- 
atively, that  the  parties  regarded  the  time  an 
essential  element  in  their  agreement,  because 
they  made  a  special  provision  to  meet  that  very 
contingency.  They  arrangrd  that  the  plaintiff 
might  elect  to  annul  the  contract,  if  it  was  not 
literally  fulfilled.  In  the  present  case,  the  par- 
ties stipulated  for  an  additional  privilege  in 
behalf  of  the  plaintiff.  They  made  a  provision 
for  a  change  in  the  contract,  by  which  the 
original  agreement  to  sell  was  converted  by 
the  action  of  the  plaintiff  into  a  lease,  with  a 
specified  rent.  The  plaintiff  availed  himself  of 
this  provision  on  the  occurrence  of  the  default 
by  the  defendant,  as  he  had  the  legal  and  equi- 
table right  to  do. 

Hence,  if  it  be  true,  under  the  laws  of  Min- 
nesota (Laws  of  March  3,  1853,  p.  20,  sees.  6 
and  6),  which  we  controvert,  that  the  defend- 
ant can  meet  a  legal  claim  by  setting  up  on 
equity,  there  is  nothing  in  this  case  to  author- 
ize any  such  defense,  because  there  is  no  suoh 
equity  in  favor  of  the  defendant  which  he  can 
set  up. 

But  if  he  had  any  such  equity  or  counter- 
claim, he  has  not  set  up  the  same  in  the  man- 
ner contemplated  by  law.  He  cannot  deny 
the  plaintiffs  legal  right,  and  at  the  same 
time  state  an  equitable  counterclaim.  If  he 
has  a  legal  defense,  then  he  can  have  none 
resting  in  equity  growing  out  of  the  same  faota. 
The  two  defenses  are  inconsistent. 

6.  This  court  has  no  jurisdiction,  because 
the  sum  recovered  is  below  the  amount  for 
which  writs  of  error  and  appeal  can  be  brought. 
In  the  present  case,  no  property  is  claimed  or 
attempted  to  be  set  off.  Damages  alone  were 
demanded  nnd  recovered  of  the  amount  of  lese 
than  a  thousand  dollars,  and  it  follows  tlMt 
this  court  has  no  jurisdiction. 

9  U.  8.  Laws,  400. 

The  land  was  not  the  matter  in  controversy; 
the  dispute  here  is  as  to  the  judgment,  and 
nothing  else. 

Gordon  v.  Ogden,  3  Pet.  33;  Peyton  r.  Rob- 
ertson. 9  Wheat.  627;  Ex  parte  Bradstreet,  7 
Pet.  634 ;  Hagan  v.  Foison,  10  Pet.  160. 

Mr.  Justice  Campbell  delivered  the  opinion  of 
the  covirt: 

This  f;nit  was  commenced  in  the  District 
Court  of  the  United  States  for  Ramsey  Conntj, 
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Minnesota,  by  Dousman,  to  recover  of  Stinson 
$481.16,  as  the  rent  of  a  parcel  of  land  in  the 
City  of  St.  Paul,  under  a  written  contract,  exe- 
cuted in  February,  1854,  by  those  persons.  In 
that  contract,  Dousman  covenanted  to  sell  and 
convey  to  Stinson  the  same  land  for  the  sum  of 
$8,000,  which  was  to  be  paid,  wiCh  interest,  at 
the  rate  of  ten  per  cent,  annually,  in  three  in- 
stallments; the  first  installment  of  $2,000,  and 
interest,  was  to  be  paid  the  Isf  of  September, 
1854.  The  vendee  was  required  to  keep  the 
buildings  insured,  and  engaged  that  the  policy 
in  case  of  loss  should  inure  to  the  benefit  of 
the  vendor;  and  also  agreed  to  pay  all  the 
taxes  accruing  from  May,  1854.  The  contract 
concludes  with  an  express  condition,  "that  in 
case  of  failure  by  the  vendee  to  perform  either 
of  the  covenants  on  his  part,  the  vendor  wus  at 
liberty  to  declare  the  contract  void,  and  there- 
upon to  recover,  by  distress  or  otherwise,  all  the 
interest  which  shall  have  accrued  upon  the  con- 
tract up  to  the  day  of  declaring  the  contract 
void,  as  rent  for  the  use  and  occupation  of  the 
premises,  and  to  take  immediate  possession 
thereof;  to  regard  the  person  or  persons  in  pos- 
session at  the  time  as  tenant  or  tenants  holding 
without  permission,  and  to  recover  all  damages 
sustained  by  unnecessary  destruction  of  timber 
or  trees  growing  on  the  premises,  or  by  holding 
over  without  permission." 

It  was  agreed,  that  if  the  vendee  paid  the  en- 
464*]  tire  purchase  'money,  or  secured  it  to 
the  satisfaction  of  the  vendor,  he  should  have  a 
deed  at  any  time  after  the  payment  of  the  first 
installment.  Contemporaneously  with  the  exe- 
cution of  the  contract,  under  the  seals  of  the 
parties,  the  vendee  gave  his  promissory  note  for 
the  first  installment.  This  installment  was  not 
paid  according  to  the  note  or  contract;  no  in- 
surance was  effected  on  the  property  within  the 
terms  of  agreement  before  September,  1854;  nor 
were  the  taxes  on  the  lot  paid  before  that  date. 
on  the  14th  of  September,  1854,  the  plaintiff 
notified  the  defendant  that  the  contract  of  sale 
was  annulled,  and  he  should  claim  as  rent  the 
amount  of  interest  that  had  accrued  on  the 
price  stipulated  for  the  property,  and  demanded 
immediate  possession  of  the  premises,  under 
the  conditions  of  the  contract.  The  object  of 
this  suit  is  to  recover  that  sum  as  rent. 

The  statute  law  of  Minnesota  provides,  "that 
all  equities  existing  at  the  commencement  of 
any  action  in  favor  of  a  defendant  therein,  or 
discovered  to  exist  after  such  commencement, 
and  before  a  final  decision,  shall  be  interposed, 
if  at  all,  by  way  of  defense  to  the  action,  by 
answer  or  supplemental  answer  in  the  nature 
o^  a  counterclaim,  and  issue  taken  thereon,  by 
a  reply  or  supplemental  reply  thereto,  and  be 
determined  as  other  issues  m  such  actions;" 
and  that,  "when  the  party  prosecuted  has  equi- 
ties, claims,  or  demands,  which  could  heretofore 
only  be  enforced  by  cross-action  or  cross-bill, 
the  same  shall  be  interposed  by  way  of  answer 
in  the  nature  of  a  counter  claim,  and  the  plain- 
tiff may  reply  thereto  and  put  the  same  in  is- 
sue; and  if  the  same  be  admitted  by  the  plain- 
tiff, or  the  issue  thereon  be  determined  in  favor 
of  the  defendant,  he  shall  be  entitled  to  such  re- 
lief, equitable  or  otherwise,  as  the  nature  of  the 
case  demands,  by  jud,>;ment  or  otherwise.  The 
Court  of  Chancery  and  the  right  to  institute 
chancery  suits  are  abolished  in  ther  Territory. 
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Acts  of  Minnesota  ( 1853 ) ,  eh.  9,  sees.  5,  6, 14, 
The  answer  of  the  defendant  is  framed  not 
only  to  present  a  legal  defense  against  tki 
claim  preferred  in  the  petition,  but  also  to  ob- 
tain a  decree  affirmative  of  the  continuing  nl- 
idity  of  the  contract  of  sale. 

He  alleges  that  the  note  executed  for  the  flnt 
installment  of  the  purchase  money  was  ««• 
ccpted  and  received  by  the  plaintiff  for  that  in- 
slallment.  That,  to  provide  for  the  punctntl 
payment  of  the  note,  he  sent  to  the  agents  ot 
the  plaintiff,  who  held,  and  were  authoriz«d  to 
collect  it,  a  draft  on  a  merchant  of  responsi- 
bility for  its  full  amount,  under  a  reasonabk 
expectation  and  belief  that  the  money  would  be 
paid.  That  this  draft  was  presented  at  the  of- 
fice of  the  drawee  by  the  agents  of  the  plaintiff, 
at  a  time  when  he  wajs  absent,  and  thai  bit 
clerk,  through  mistake  "or  error,  de-  [*4U 
clined  to  pay  it ;  that,  as  soon  as  he  heard  of 
the  dishonor  of  the  bill,  he  made  other  ar- 
rangements for  the  payment  of  the  first  install- 
ment by  a  bill  on  bankers  in  Xew  York,  ud 
that  this  bill  was  offered  to  the  plaintiff  befort 
the  date  of  his  notice  to  the  defendant.  Tbit 
he  has  tendered  the  money  and  interest  to  tbe 
plaintiff,  and  his  tender  has  been  refused,  ud 
he  now  deposits  the  money  in  court  for  hit  ue. 
He  further  answers,  that  the  buildings  on  tba 
lot  have  been  covered  by  a  suitable  policy  of  in- 
surance, but  the  amount  of  the  loss,  if  any,  wu 
not  payable  to  the  plaintiff.  That  there  wu  t 
mistake  in  the  contract  relative  to  this  ttipa- 
lation,  which  needed  amendment,  and  that  he 
deferred  the  transfer  of  the  policy  till  the  cor- 
rection was  made.  That  he  is  now  willing  to 
assign  the  policy  to  the  plaintiff. 

He  answers,  that  since  the  notiee  of  thi 
plaintiff  he  has  attempted  to  pay  the  taxes  it 
arrear,  but  that  he  bad  been  forestalled  by  him; 
that  he  is  ready  to  pay  the  amount  of  tazci 
paid  by  the  plaintiff  into  court.  The  defeat- 
ant  claims  that  the  plaintiff  has  sustained  w> 
injury  from  any  delay  on  his  part,  and  that  ki 
is  able  and  willing  to  fulfill  his  contract. 

The  District  and  Supreme  Court  of  Minne- 
sota decided  that  the  answer  was  not  suflieient, 
and  judgment  was  entered  for  the  plaintiff. 
The  admissions  of  the  answer  exhibit  a  ease  of 
default  on  the  part  of  the  defendant  in  respect 
to  his  performance  of  the  covenants  in  the  con- 
tract of  sale.  The  technical  rule,  that  "aeeoid 
and  satisfaction  is  no  bar  to  an  action  for  ddit 
certain,  covenanted  to  be  paid,"  is,  perhaps,  in- 
applicable in  a  system  like  that  contained  in 
the  Code  of  Minnesota;  and  it  is  probably  tms, 
that  a  debt  by  covenant  may  be  diaehancd 
there  by  a  simple  contract  or  agreement.  Bit 
the  answer  of  the  defendant  does  not  show  tktt 
the  promissory  note  given  for  the  first  install- 
ment of  the  purchase  money  was  designed  to  h 
a  substitute  for  the  covenant,  and  was  takeait 
discharge  of  the  debt  created  by  it.  Nor  cu 
we  suppose  that  the  plaintiff  intended  to  rt 
lease  the  condition  which  formed  ao  important 
a  part  of  his  security.  The  contract  and  ik 
note  bear  date  of  the  same  day,  relate  to  tb 
same  subject,  and  are  consistent  with  end 
other.  The  evidence  must  be  -very  explicit  iii 
unequivocal,  to  lead  to  the  conclusion  that  ik 
one  was  designed  to  impair  or  alter  the  efert 
of  the  other. 

The  excuses  rendered  by  the  defendant  f« 
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hia  non-payment  of  th«  taxes  due  upon  the 
property,  and  his  failure  to  insure  the  build- 
ings for  the  security  of  the  plaintiff,  are  insuifi- 
eient.  The  record  discloses  a  case  of  inatten- 
tion and  neglect  on  the  part  of  the  defendant, 
which  authorized  the  plaintiff  at  law  to  annul 
the  contract. 

466*]  *The  question  arises,  whether  his  an- 
swer affords  any  ground  for  equitable  inter- 
position in  his  favor.  In  respect  to  contracts 
for  the  sale  of  land,  a  court  of  equity,  in  gen- 
eral, does  not  exact  from  the  parties  a  punctual 
performance  of  their  engagements,  to  entitle 
them  to  its  aid  in  obtaining  a  specific  perform- 
ance. If  the  contract  is  silent  in  respect  to  the 
condition  of  time,  or  fails  to  indicate  a  distinct 
purpose  of  the  parties  to  make  it  an  essential 
consideration,  and  where  no  circumstance  exists 
to  manifest  its  importance,  it  is  the  habit  of  the 
court  to  relax  the  stringency  of  the  rules  of 
legal  interpretation  on  that  subject,  and  to  de- 
cree performance,  and  direct  compensation,  even 
in  cases  where  there  has  been  inattention  and 
neglect.  Secombe  v.  Steele,  20  How.  94  (01  U. 
S.  ante);  Roberts  v.  Berry,  3  De  G.  M.  &  G. 
284.  But  if  the  parties  have  declared  in  their 
contract  that  time  is  a  material  consideration, 
and  have  agreed  that  their  rights  shall  depend 
upon  a  scrupulous  fidelity  to  their  engagements, 
it  does  not  belong  to  that  court  to  make  anoth- 
er law  for  the  parties.  Where  it  plainly  appears 
that  the  sale  is  conditional,  and  its  completion 
ia  dependent  upon  the  fulfillment  of  any  of  the 
terms  with  punctuality  by  either  party,  a  court 
of  equity,  in  general,  will  not  interpose  to  re- 
lieve the  party  in  default,  on  the  principle  that 
time  is  not  the  essence  of  the  contract. 

In  the  ease  before  us,  the  contract  recites, 
that  the  vendor,  in  consideration  of  $1.00,  part 
of  the  purchase  money  thereafter  mentioned, 
and  then  actually  paid,  and  upon  the  express 
condition  that  the  defendant  do  well  and  faith- 
fully perform  the  covenants  and  agreements 
tberearter  mentioned,  agreed  to  execute  and  de- 
liver a  deed  of  conveyance  in  fee  simple,  etc. 

To  the  terms  of  sale  there  is  the  condition, 
'Provided,  always  (and  these  presents  are  upon 
this  express  condition),  that  in  case  of  failure 
in  the  performance  of  either  of  the  covenants 
or  agreements  on  the  part  of  the  vendee  to  be 
performed,  the  vendor  shall  have  the  right  to 
declare  this  contract  void."  The  contrail  con- 
eludes  with  a  minute  descripton  of  the  rela- 
tions and  consequences  that  were  to  ensue  from 
the  exercise,  by  the  vendor,  of  the  right  he  had 
thus  reserved. 

The  contingency,  thus  foreseen  and  provided 
for,  occurred.  The  defendant  failed  to  per- 
form either  term  of  his  contract,  and  his  an- 
swer contains  no  valid  excuse  for  his  neglect. 

The  defendant  in  error  objected,  that  the 
matter  in  dispute  was  not  of  the  value  of  $1,000, 
and  therefore  this  court  had  no  jurisdiction  of 
the  cause.  The  objection  might  be  well  found- 
ed, if  this  was  to  be  regarded  merely  as  an  ac- 
tion at  common  law. 

467*]  *But  the  equitable  as  well  as  the  legal 
•onaiderations  involved  in  the  cause,  are  to  be 
•onsidered.  The  effect  of  the  judgment  is  to  ad- 
just the  legal  and  equitable  claims  of  the  par- 
ties to  the  subject  of  the  suit. 

The  subject  of  the  suit  is  not  merely  the 
amount  of  rent  claimed,  but  the  title  of  the  re- 
1ft  V.  ed. 


spective  parties  to  the  land  under  tlie  contract. 
The  contract  shows  that  the  matter  in  dispute 
was  valued  by  the  parties  at  $S,000.  Bennett 
V.  Butterworth,  8  How.  124.  We  think  thia 
court  has  jurisdiction. 
Judgment  affirmed. 


ENOCH  C.  ROBERTS,  Plff.  in  Er, 

V. 

JAMES  M.  COOPER. 

(See  S.  C.  20  How.  467-486.) 

Second  writ  of  error  after  decision,  brings  up 
only  proceedings  after  mandate — opinions  of 
public  officers,  when  not  evidence — Michigan 
Code — suit  by  trustee  not  champerty. 

After  a  case  baa  been  brougbt  bere  and  decided, 
and  a  mandate  laaued  to  tbe  court  below.  If  a  second 
writ  of  error  is  aued  out.  It  brings  up  tor  reriilon 
nothing  but  tbe  proceedings  subsequent  to  the 
mandate. 

None  of  tbe  questions  which  were  before  the 
court  on  tbe  first  writ  of  error,  can  be  reheard  or 
examined  upon  tbe  second. 

Counsel  cannot  appeal  to  a  Jury  to  decide  leghl 
questions,   by   giving  In   evidence  tbe   opinions   . 
public  officers. 

By  the  Revised  Code  of  Michigan,  of  1846,  no 
grant  or  conveyance  of  lands,  or  Interest  therein, 
shall  be  vdid  for  tbe  reason  that  at  the  time  of  the 
execution  thereof,  such  lands  shall  be  in  the  actual 
possession  of  another  claiming  adversely. 

Where  the  legal  title  to  the  land  was  conveyed  to 
plaintiff  In  trust  for  himself  and  otbers,  tbe  suit 
was  necessarily  brought  In  bis  name.  Such  a  trans- 
action has  none  of  the  characteristics  of  champerty. 

Argued  Apr.  7,  I8S8.      Decided  May  10,  1858. 

THIS  was  an  action  of  ejectment,  brought  in 
the  Circuit  Court  of  the  United  States  for 
the  District  of  Michigan,  by  the  defendant  in 
error,  for  the  recovery  of  certain  premises  ly- 
ing within  the  mineral  district,  south  of  Lake 
Superior. 

The  first  trial  resulted  in  a  verdict  and  judg- 
ment for  the  defendant.  This  judgment  was 
reversed  by  this  court  on  error,  59  U.  S.  (18 
How.)  173,  and  the  cause  remanded  for  further 
proceedings.  The  new  trial  in  the  court  below 
having  resulted  in  a  judgment  for  the  plaintiff, 
the  defendant  brought  the  case  here  on  a  writ 
of  error. 

A  further  statement  appears  in  the  opinion  of 
the  court.  For  the  early  history  and  a  fuller 
statement  of  the  case,  see  S9  U.  S.  (18  How.) 
173. 

Messrs.  Truman  Smith,  Reverdy  Johnson  and 
Theodore  Romeyn,  for  plaintiff  in  error: 

1.  The  plaintiff  in  error,  who  was  the  defend- 
ant below,  should  have  a  rehearing  on  the 
whole  case,  irrespective  of  the  former  decision. 

The  statute  of  Michigan  gives  to  the  defend- 
ant in  ejectment  an  opportunity  for  a  new  trial 
before  he  is  dispossessed. 

Mich.  Rev.  Stats.  492. 

On  a  revision  of  the  ease  the  party  is  to  be 
heard  at  once,  both  as  to  law  and  fact.  Be- 
sides, the  questions  arising  in  the  case  appertain 
to  the  title  to  a  mineral  property  believed  to  he 
worth  a  quarter  of  a  million  of  dollars.  The 
decision  of  the  court  will  affect  titles  to  other 


NoTR. — Champerty,  what  Is.    How  It  differs  from 
maintennncr.     Pnrcnase  of  land  In  suit.    See  note 


to  Lewis  T.  Bell,  ante,  203. 
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property  similarly  situated,  of  immense  value; 
hence,  the  case  is  of  universal  importance. 

In  this  case  the  court  was  obliged  to  deal 
with  questions  arising  under  Acts  of  Con- 
gress which  treat  of  a  peculiar  subject  in  a  new 
and  special  manner,  and  could  not  avail  itself 
of  the  aids  of  familiar  practice  and  analogous 
adjudication,  usually  at  command  in  disposing 
of  cases  arising  under  our  land  laws,  and  often 
throwing  much  light  on  the  path  to  satisfactory 
results.  New  light  now  appearing  on  the  depo- 
sition of  the  late  Commiseioner  Wilson,  and  the 
court  being  informed  that  all  these  lease  titles 
stand  on  precisely  the  same  footing,  it  can 
hardly  fail  to  realize  the  propriety  of  giving  the 
Act  of  March  1st  a  careful  re-examination  be- 
fore it  adopts  as  irreversible  a  construction 
which  must  subvert  numerous  titles  and  involve 
in  ruin  millions  of  capital. 

On  a  careful  analysis  of  the  record,  it  will 
be  found  to  involve — 

(a)  Two  questions  arising  out  of  objections, 
made  on  the  former  hearing  by  the  present 
plaintiff  in  error,  to  the  title  of  the  defendant 
in  error,  based  on  the  contract  with  Michigan 
for  school  lands,  or  rather  on  the  terms  in 
which  that  compact  is  expressed,  which  ob- 
jections stand  on  this  record  precisely  as  they 
stood  before;  and  which  having  been  fully  con- 
sidered and  disposed  of  adversely  to  the  pres- 
ent plaintiff,  are  not- now  renewed. 

(b)  A  question  arising  out  of  an  objection 
made  by  the  same  party  to  the  title  of  the  pres- 
ent defendant,  based  on  the  laws  of  Michigan, 
which  will  be  renewed  for  the  purpose  of  sub- 
mitting Acts  of  the  Michigan  Legislature,  that 
escaped  notice  on  the  former  hearing,  and  hare, 
it  is  conceived,  a  most  important  bearing  on  the 
matter  in  issue. 

(c)  A  question  on  the  construction,  to  be  giv- 
en to  the  compact  .between  the  United  States 
and  Michigan  relative  to  the  school  lands,  in- 
sisted on  by  the  defendant  in  error  at  the  for- 
mer hearing,  and  constituting  an  objection  to 
the  title  of  the  Minnesota  Mining  Company 
which  was,  impliedly,  at  least,  overruled  by  the 
court,  and  will,  doubtless,  be  now  renewed: 
therefore  the  subject  must  be  re-examined  by 
us  (the  counsel  for  the  plaintiff  in  error). 

(d)  The  question  on  the  construction  to  be 
given  to  the  Acts  of  Congress  of  March  let. 
1857,  and  Sept.  20th,  1850,  which  the  defend 
ant  in  error  contended,  and  which  a  majority 
of  the  court  held  to  be  fatal  to  the  title  of  the 
plaintiff  in  error,  this  (question  will  be  re-ex- 
amined in  connection  with  new  and  very  ma- 
terial facts  appearing  on  the  record  which 
change,  it  is  conceived,  the  whole  aspect  of  the 
case.  It  will  be  insisted  that  if  there  be  any- 
thing in  this  objection,  neither  the  Minnesota 
Mining  Company  nor  the  defendant  in  error 
have  any  title  to  the  lands  in  dispute,  that  they 
remain  and  are  public  land,  and  consequently 
the  defendant  in  error  cannot  recover. 

(e)  A  question  on  the  admissibility  of  the 
evidence  offered  by  the  plaintiff  in  error  on  the 
trial  below,  to  show  that  the  deed  by  which  the 
defendant  in  error  derived  title  was  void,  by 
reason  of  a  champertous  agreement  made  by 
and  between  him  (the  defendant  in  error)  and 
John  Bacon,  in  equity  the  owner  of  the  prop- 
erty in  dispute. 

(f )  A  question  as  to  the  irregularity  of  the ' 
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verdict  and  judgment  below,  and  whether  tk 
former  should  not  be  set  aside  and  the  latter 
reversed  for  reasons  which  appear  of  record. 

The  c>rcumstance  that  the  court  was  not  foil 
on  the  former  occasion,  and  that  there  was  a  H- 
vided  opinion  in  connection  with  the  vast  m- 
terests  at  stake,  constitute  strong  reasons  wk/ 
there  should  be  a  rehearing  without  prejudice. 

2.  It  is  respectfully  submitted  that  evea  if 
the  defendant  is  a  trespasser,  he  has  a  ri^t, 
notwithstanding,  to  bring  up  the  Act  of  AprQ 
25,  and  to  allow  these  lands  where  "known  to 
contain  mines  or  minerals,"  to  invalidate  the 
title  of  the  plaintiff. 

In  ejectment,  the  defendant  has,  as  a  geneni 
rule,  a  right  to  pick  a  flaw  in  the  title  of  plam- 
tiff,  and  the  latter  must  recover,  if  at  sJl,  oa 
the  strength  of  his  own  title. 

3  BI.  Com.  204;  Layman  v.  Whiting,  20  Bartk 
559;  Cheney  v.  Cheney,  26  Vt.  606;  Hodsden  v. 
Staple,  2  T.  R.  684;  Hammond  v.  Inloes,  4  Md. 
138;  Clarke  v.  Diggs,  6  Ircd.  159;  McRaveo  T. 
McGuire,  9  Sm.  &  M.  34;  Wright  v.  DougUsi, 
2  Barb.  554;  Nicoll  v.  Walworth,  4  Den.  385. 

In  Scisson  ▼.  McLaws,  12  Ga.  166.  it  was 
held  that  to  enable  a  plaintiff  in  ejectment  to 
recover  when  his  title  is  disputed,  he  must 
prove  that  he  had  the  legal  title  to  the  premise! 
at  the  time  the  demise  is  laid  in  the  declara- 
tion. 

Laurissini  v.  Doe,  25  Miss.  177;  Baylor  r. 
Neff,  3  McLean,  302;  Bu.\ton  t.  Carter,  II  Mo. 
484;  see,  also,  Alden  v.  Grove,  18  Pa.  St.  377. 

3.  On  the  trial  below,  the  plaintiff  in  enor 
offered  proof  of  other  facts  to  lay  the  founda- 
tion for  another  objection  to  the  title  of  the  de- 
fendant in  error,  to  which  the  latter  objected 
and  the  court  excluded  the  same,  and  the 
plaintiff  in  error  excepted. 

The  plaintiff  in  error,  on  the  trial  below, 
produced  and  offered  to  prove  a  deed  of  re- 
lease from  Alfred  Williams  and  wife  to  the 
Minnesota  Mining  Company,  dated  June  20, 
1856,  covering  the  lands  in  controversy,  and 
in  connection  therewith  to  prove  in  substance 
that  Cooper  obtained  his  deed  of  the  premiae* 
from  the  same  parties,  when  the  Minnesota 
Mining  Company  was  in  actual  possession, 
claiming  title ;  and  that  such  deed  was  executed 
by  Williams  as  the  naked  trustee  of  John  Bacon, 
and  at  his  (Bacon's)  request,  on  an  agreement 
by  and  between  Bacon  and  Cooper,  that  Cooper 
should  take  the  title  and  institute  an  aetioa 
to  recover  the  land;  that  by  means  of  the 
stock  of  the  National  Mining  Company,  they 
should  divide  results  in  such  manner  and  pro- 
portion that  Cooper  should  have  three  fifths, 
and  Bacon  two  fifths  of  those  results. 

To  present  the  case  in  a  vivid  light,  we  of- 
fered to  prove,  with  other  facts,  "that  before 
the  conveyance  was  delivered  to  him  by  said 
Williams,  Cooper,  in  conjunction  with  the  said 
Bacon,  applied  to  counsel  in  the  City  of  De- 
troit to  employ  such  counsel  in  the  litigatioB 
aforesaid,  wliicli  was  to  be  had  with  the  JGn- 
nesota  Mining  Company." 

It  is  difficult  to  conceive  a  more  aggravated 
case  of  champerty.  Hence  we  insist  that  tks 
deed  from  Williams  and  wife  to  Cooper,  «(»• 
cuted  at  the  request  of  Bacon  in  performaaes 
of  this  corrupt  agreement  on  his  part,  was  nt- 
lerly  void;  and  therefore  the  evidence  was 
clearly  admissible. 

SO  How. 
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Lawrence  ▼.  Bruckner's  Leasee,  1  Dong. 
Mich.  10,  38;  Stockton  v.  Williams,  1  Doug. 
Mich.  546,  566;  Godfrey  v.  Desbrow,  Walk. 
Ch.  Mich.  260. 

Champerty  is  ao  offense  at  the  common  law, 
irreapective  of  the  old  English  statutes  on  the 
■ubject. 

Ck>m.  Dig.  tit.  Maintenance,  A.  2;  4  Kent's 
Com.  p.  440;  Sto.  Eq.  Com.  sec.  1048;  3  Greenl. 
Br.  see.  180;  1  Russ.  Cr.  180;  Wallis  v.  The 
Duke  of  Portland,  3  Ves.  494;  Swett  t.  Poor, 
11  Mass.  548;  Brinlejr  v.  Whiting,  6  Pick.  348, 
863,  per  Parker,  Ch.  J.;  Lathrop  ▼.  Amherst 
Bank,  8  Bfete.  480;  Small  v.  Mott,  22  Wend. 
403;  22  Wend.  40S,  406,  per  Walworth,  Ch.; 
Kej  V.  Vattier,  1  Ham.  (Ohio),  132;  Weakly 
T.  Hall,  13  Ohio,  17S;  Rust  v.  Larue,  4  Litt.  417; 
Brown  ▼.  Beauchamp,  5  Moor.  416;  Sessions  ▼. 
Reynolds,  7  8m.  t  M.  130. 

Champerty  is  malum  in  ae  at  the  common 
law,  and  was  so  held  'to  be  by  Braiton  before 
the  enactment  of  the  statutes. 

3  Edw.  I.  ch.  28,  83;  and  28  Edw.  L  eh. 
11,  per  Walworth,  Ch.;  22  Wend.  406. 

The  courts  in  this  country  have  uniformly 
pronounced  against  the  validity  of  all  contracts 
or  transactions  tainted  wiih  champerty.  In 
Massachusetts,  Swett  ▼.  Poor,  11  Mass.  548; 
Brinley  v.  Whiting,  6  Pick.  348;  Lathrop  v. 
Amherst  Bank,  0  Idetc.  480.  In  New  York, 
Satterlee  v.  Frazer,  2  Sand.  141 ;  Arden  ▼.  Pat- 
terson, 6  Johns.  Ch.  44;  Small  v.  Mott,  22 
Wend.  403.  In  Ohio,  Key  v.  Vattier,  1  Ham. 
132.  In  Kentucky,  Thompson  v.  Warren,  8 
B.  Mon.  488.  In  Alabama,  Byrd  t.  Odem,  0 
Ala.  756;  Elliott  ▼.  McOelland,  17  Ala.  206; 
Wheeler  v.  Pounds,  24  Ala.  472.  In  Missis- 
sippi, Sessions  v.  Reynolds,  7  Sm.  &  M.  130; 
Doe  V.  Ingersoll,  11  8m.  &  M.  240.  In  Ten- 
nessee, Wilson  V.  Nance,  11  Humph.  189;  Morri- 
son T.  Deaderick,  10  Humph.  342.  In  Illinois, 
McGoon  V.  Ankeny,  11  III.  558;  Deshler  v. 
Dodge,  16  How.  622;  16  How.  632,  646. 

Champerty  being  deemed  immoral,  and  at 
the  common  law  rendering  all  contracts  or 
transactions  tainted  therewith  null  and  void,  it 
is  to  be  presumed  that  the  common  law  rule  on 
that  subject  obtains  in  the  State  of  Michigan. 
'3ut  if  maintenance  or  champerty,"  says  Ch. 
J.  Parker,  Thurston  v.  Percival,  1  Pick.  417,  "is 
malum  in  se,  or  an  offense  at  common  law, 
it  is  to  be  presumed,  without  any  statute,  that 
the  same  law  is  in  force  there;"  that  is  to  say, 
in  the  State  of  New  York.  But  we  are  not 
left  to  presumption  in  this  case;  for  the  Su- 
preme Court  of  Michigan  have  held  expressly 
that  the  common  law  is  in  force  in  that  State, 
except  so  far  as  it  is  repugnant  to  or  inconsist- 
ent with  its  Constitution  or  Statutes,  Stout  v. 
Keyes,  2  Doug.  Mich.  184;  Rue  High,  appel' 
lant,  2  Doug.  Mich.  616;  2  Doug.  Mich.  528, 
per  Wing,  J.;  and  they  have  particularly  rec- 
ognized and  enforced  the  common  law  on  the 
■ubject  of  maintenance  and  champerty  in  that 
SUte. 

Bruckner's  Lessee  v.  Lawrence,  1  Doug.  38; 
1  Doug.  Mich.  19;  Stockton  v.  Williams,  1 
Doug.  Mich.  666. 

The  Statute  of  Michigan,  rev.  1846,  tit. 
XIV.  ch.  67,  sec  7,  p.  203,  did  no  more  than 
remove  the  illegality  of  the  conveyance  when 
there  was  an  adverse  possession.  It  did  not 
touch  the  illegality  of  an  agreement  tainted 
IB  I<.  ed. 


with  champerty,  nor  make  a  deed,  executed  in 
conformity  with  such  agreement,  valid.  The 
Statute  merely  allows  a  grantee,  in  a  case  of 
adverse  possession,  to  recover  in  his  own  name 
what  the  law,  as  it  previously  stood,  permitted 
him  to  do  in  the  name  of  his  grantor. 

Stockton  V.  Williams,  1  Doug.  Mich.  646; 
Brinley  v.  Whiting,  6  Pick.  348;  Rins  v.  Gray, 
6  B.  Mon.  368;  Wilson  v.  Nance,  11  Himiph. 
140. 

The  authorities  show  that  the  offense  of 
champerty  is  quite  distinct  from  that  of  the  il- 
legality of  buying  a  title  in  a  case  of  adverse 
possession. 

Cresinger  v.  Welch,  16  Ohio,  156;  Key  v.  Vat- 
tier, 1  Ham.  132. 

"No  man  could  purchase  any  pretense  to 
sue  in  another's  right."  Quoted  and  approved 
by  Catron,  J.  in  16  How.  633.  "I  am  not 
aware,"  says  the  learned  judge,  "that  this,  as 
a  general  rule,  has  been  disputed."  Certainly 
not,  if  the  case  invcrfves  a  division  of  proceeds, 
and  this  is  exactly  what  Mr.  Cooper  has  done. 
The  law  of  champerty  does  not  require  an 
obligation  to  pay  the  costs  of  the  suit,  or  a  con- 
tribution in  cash  to  the  expenses  of  the  litiga- 
tion, to  constitute  the  offense;  but  professional 
or  any  other  aid,  in  consideration  of  having  a  ■ 
part  of  the  subject  or  thing  in  controversy,  is 
sufficient. 

The  offense  of  champerty  is  distinct  from 
that  of  the  illegality  of  buying  a  title  in  a  case 
of  adverse  possession.  This  distinction  is  rec- 
ognized in  this  country,  both  in  statutory 
enactments  and  by  the  decisions  of  the  courts. 

Cresinger  v.  Welch,  15  Ohio,  166;  Key  v.  Vat- 
tier, 1  Ham.  132. 

There  can  be  no  champerty  without  an  ad- 
verse possession;  but  in  Michigan  there  may  be 
a  sale  or  conveyance  where  there  is  an  adverse 
possession,  either  with  or  without  champerty. 
In  this  case  Cooper  has  made  himself  liable  for 
all  the  costs  and  assumed  all  the  expenses,  by 
taking  a  deed  of  the  property  and  instituting  a 
suit  in  his  own  name. 

The  common  law  on  the  subject  of  cham- 
perty is  in  full  force  in  Michigan,  and  makes  all 
contracts  tainted  with  it  void.  Champerty,  as 
a  crime  at  common  law,  is  vested  with  pains 
and  penalties,  under  and  by  virtue  of  a  statute 
of  the  State  of  Michigan. 

Revision,  1846,  tit.  30,  ch.  161,  see.  22;  see, 
also,  Backus  v.  Byron,  4  Mich.  636;  Supreme 
Court  of  Michigan,  March  6,  1857. 

4.  The  verdict  and  judgment  in  this  ease 
were  not  authorized  by  facts  which  appear  of 
record,  and  for  that  reason  the  judgment  should 
be  reversed  and  a  new  trial  had. 

The  plaintiff  of  record  is  John  Doe,  and  ver- 
dict and  judgment  should  have  been  in  his 
favor  that  he  recover  his  term,  but  we  have  a 
verdict  and  judgment  in  favor  of  James  IC 
Cooper  to  recover  the  fee.  In  actions  of  eject- 
ment, the  plaint  ilT  must  recover,  if  at  all,  se- 
cundum allegata  et  probata. 

Livingston  v.  Tanner,  12  Barb.  481. 

He  cannot  recover  a  different  estate  or  a  dif- 
ferent interest  than  that  claimed  in  Us  dee- 
Inrntion. 

Hallance  v.  Rankin,  12  HI.  420;  Rawlings  T. 
Bailey,  15  III.  178. 

Conpcr  litis  obtained  verdict,  judgment,  and 
a  writ  of  possession,  when  it  appears  from  the 
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declaration  that  he  is  prepared  with  the  writ  of 
possession.  Nothing  can  be  better  settled  than 
that  the  plaintiff,  to  recover  in  ejectment,  must 
have  the  right  to  the  present  possession  of  the 
land. 

Mitchell  V.  Mitchell,  1  Md.  44;  Hammond  t. 
Inloes,  4  Md.  138;  Scisson  ▼.  McLaws,  12  Ga. 
166;  Laurissini  t.  Doe,  25  Miss.  177. 

Title,  acquired  after  date  of  demise,  will  not 
sustain  an  action  of  ejectment. 

Baylor  v.  NeflT,  3  McLean,  302. 

It  has  been  held  in  this  court,  that  if  in  an 
action  of  ejectment  the  plaintiff  cannot  count 
on  a  lease  to  himself  from  a  person  whom  the 
evidence  shows  to  have  been  dead  at  the  time, 
it  is  bad. 

Connor  t.  Bradley,  1  How.  211,  216;  City 
of  Cincinnati  v.  Lessee  of  White,  6  Pet.  432. 

On  all  the  grounds  submitted,  it  is  believed 
that  the  plaintiff  in  error  is  entitled  to  a  re- 
versal of  tne  judgment  below,  and  to  a  new  trial. 

Messrs.  S.  F.  Vinton  and  A.  W.  Buell,  for 
the  defendant  in  error: 

The  decision  of  this  case  by  this  court,  re- 
ported in  59  U.  S.  173,  disposes  of  the  case,  un- 
less the  testimony  by  the  plaintiff  in  error  on 
the  last  trial  and  overruled  by  the  court,  would, 
if  given  to  the  jury,  have  established,  or  tended 
to  establish,  a  defense  to  the  action. 

The  first  item  of  testimony  excepted  to  and 
rejected,  is  the  testimony  of  John  Wilson,  an 
officer  of  the  General  Land  Office.  The  dep- 
osition states  that  witness  prepared  the  report 
upon  which  the  Attorney-General  decided  that 
the  mineral  leases  were  void.  What  the  At- 
torney-General said  or  thought  of  these  leases 
frior  to  the  passage  of  the  Act  of  March  1, 
847,  could  not  be  material;  and  in  respect  to 
the  claim  of  the  lessees  to  a  pre-emption  right, 
the  interpretation  of  that  Act  will  he  the  same, 
whether  their  leases  were  in  law  originally 
valid  or  void. 

The  deposition  states  certain  other  facts, 
whidi  coiud  have  in  no  way  affected  the  ver- 
dict. 

The  bill  of  exceptions  next  shows  that  the 

Slaintiff  in  error  produced  and  offered  in  evi- 
ence  a  deed  of  release  from  Alfred  Williams 
and  wife  dated  June  20,  1856,  conveying  the 
land  in  controversy  to  the  Minnesota  Mining 
Company;  and  further  offered  to  prove  that  at 
the  time  said  Cooper  obtained  the  deed  of  the 

S remises  in  question  from  said  Williams,  said 
ompany  was  in  the  actual  and  open  possession 
of  the  same,  claiming  title  under  their  patent 
from  the  United  States,  and  that  said  Cooper 
knew  of  such  claim  and  occupancy  before  and 
at  the  time  of  his  purchase  and  of  said  convey- 
ance; that  said  purchase  and  conveyance  were 
made  for  the  following  purpose,  namely:  That 
said  Cooper  should  hold  the  same  in  trust  for 
a  Corporation  known  as  the  National  Mining 
Company,  and  by  the  conditions  of  said  sale 
the  said  Cooper  was  to  receive  with  said  con- 
veyance six  tenths  of  the  stock  of  said  Com- 
pany; that  said  Cooper  purchased  said  stock 
and  took  said  conveyance  with  a  full  knowl- 
edge of  the  claims  and  occupancy  of  the  said 
Minnesota  Mining  Company,  and  with  the  in- 
tention of  prosecuting  the  title  purchased  by 
him  for  the  benefit  of  the  National  Mining 
Company,  and  that  before  said  conveyance  was 
delivvrvd  tu  him  by  said  Williams,  said  Cooper 
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applied  to  counsel  in  the  City  of  Detroit,  to 
employ  such  counsel  in  the  litigation  aforeisid. 

It  will  be  insisted  that  the  fore<^ing  matter, 
whether  considered  in  the  aggregate  or  in  d» 
tail,  was  properly  excluded  from  the  jury. 

Taking  these  acts  in  detail,  the  Tirst  questios 
presented  is,  whether  the  deed  from  Willians 
to  the  Minnesota  Mining  Company  was  prop- 
erly rejected. 

This  deed  from  Williams  bears  date  »inoe  hi* 
deed  to  Cooper,  and  since  the  decision  of  this 
court  affirming  the  validity  of  Cooper's  title. 
The  record  also  shows  that  Williams  was  a 
naked  trustee  of  the  legal  title,  and  conveyed 
to  Cooper  at  the  request  of  Bacon,  who  was  in 
equity  the  owner  of  the  land. 

The  subsequent  conveyance,  therefore,  of 
Williams,  without  authority  to  Bacon,  to  the 
Minnesota  Mining  Company,  who  well  knew 
the, fact  of  the  prior  conveyance  to  Cooper  and 
the  relation  Williams  sustained  to  the  title, 
was  in  law  a  fraudulent  act  of  both  grantor  and 
grantee,  and  could  pass  no  title,  if  his  former 
deed  was  valid  and  had  conveyed  the  land  to 
Cooper. 

City  of  New  Orleans  v.  De  Armas,  9  Pet 
236;  U.  S.  V.  Arredondo,  6  Pet.  738. 

A  grant  is  an  extinguishment  of  the  right  of 
the  grantor,  and  therefore  he  and  all  claiming 
under  him  are  estopped  by  the  grant. 

Fletcher  v.  Peck,  6  Cranoh,  87;  Terrett  t. 
Taylor,  0  Cranch,  43;  Pollard's  Lessee  v.  Hagao, 
3  How.  212. 

The  next  fact  offered  in  proof,  in  conception, 
with  said  deed  from  Williams  to  the  Minnesots 
Mining  Company,  was  that  said  company, 
when  Cooper  purchased,  was  in  possession  of 
the  land,  claiming  title  to  it,  and  that  he,  before 
and  at  the  time  of  purchase,  knew  of  sueh 
claim  and  occupancy. 

It  is  not  necessary  to  consider  whether  at 
common  law  a  deed  would  be  void  for  main- 
tenance which  conveyed  land  in  the  adrerse 
possession  of  another,  since  the  statute  law  of 
Michigan  expressly  recognizes  the  validity  of 
such  conveyance. 

Rev.  Code  of  1846,  pp.  262,  263,  490. 

The  possession  of  the  Minnesota  Mining  Com- 
pany, under  claim  of  title,  and  Cooper's  knowl- 
edge of  it  when  he  purchased,  cannot  affect  the 
validity  of  William's  conveyance  to  him. 

A  short  time  prior  to  their  passage,  and  wfaidi 
no  doubt  gave  rise  to  them,  the  courts  of 
Michigan  had  decided  that  a  deed  of  convey- 
ance of  land,  held  adversely,  was  void. 

Bruckner's  Lessee  v.  Lawrence,  1  Doug.  Mdi. 
38;  Godfroy  v.  Desbrow,  Walk.  Ch.  Mich.  HW; 
Rood  V.  Chapin,  Walk.  Ch.  Mich.  79;  Hubbard 
V.  Smith,  2  Mich.  212. 

The  remaining  fact  offered  in  proof  in  thh 
connection  was,  that  Bacon,  being  the  owner 
in  equity  of  the  land,  sold  it  to  Cooper  in  trust 
for  the  National  Mining  Company,  and  tbst 
Williams,  his  trustee,  by  his  direction,  con- 
veyed it  to  Cooper  in  trust  for  said  ComptsT! 
and  that  he,  Bacon,  was  also  the  owner  of  the 
whole  capital  stock  of  said  National  Mining 
Company,  six  tenths  of  which  he  sold  v» 
transferred  to  Cooper,  retaining  the  other  foof 
tenths;  and  that  when  he  took  the  conveysnce 
or  the  land,  he  intended  to  bring  suit  againit 
the  Minnesota  Minine  Company  for  the  benefit 
of  the  National  Mining  Company,  (>- '  '■  '  " 
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conveyance  was  delivered  to  him  by  Williams, 
he,  in  conjunction  with  Bacon,  applied  to  coun- 
sel to  employ  such  counsel  in  such  suit. 

When  the  Statute  allowed  a  purchaser  to 
take  a  conveyance  of  land  in  the  adverse  pos- 
session of  another  claiming  title,  it,  as  incident 
thereto  and  by  necessary  intendment,  gave  to 
the  purchaser  a  right  to  use  all  lawful  means 
to  obtain  possession.'  There  are  various  lawful 
means  of  doing  this,  and  by  suit  is  one  of  them, 
which  in  such  case  is  by  far  the  most  common. 

Was  it  agreed  that  Cooper  should  divide  the 
land  in  case  the  suit  prevailed?  And  if  so, 
with  whom  ?  This  is  the  first  essential  ingredi- 
ent in  champerty. 

That  he  was  not  to  divide  it  with  Williams, 
the  grantor,  is  certain.  Nor  with  Bacon,  who 
was  the  equitable  owner  and  real  vendor,  be- 
cause the  conveyance  transferred  the  whole  in- 
terest in  the  land,  both  legal  and  equitable,  to 
Cooper,  in  trust  for  the  Corporation  called  the 
National  Mining  Company.  There  was  no 
agreement  or  promise,  that  in  case  the  suit 
prevailed  or  in  any  other  event,  either  Cooper 
or  the  Corporation  should  convey  or  give  back 
to  Bacon  any  part  of  the  land. 

Was  there  any  agreement  that  if  the  land 
was  recovered  there  should  be  a  division  of  it 
between  Cooper  and  of  the  Corporation  for 
which  he  held  it  in  trust?  There  was  no  proof 
of  the  kind  offered.  He  held  the  naked  legal 
title,  and  the  Corporation  held  the  whole  bene- 
ficiary interest  in  the  land.  In  case  of  recovery 
the  whole  beneficiary  interest  would  belong  to 
the  Corporation,  and  it  could  at  any  time  com- 
pel him  to  convey  the  legal  title  to  the  Com- 
pany. In  a  word,  he  sues  just  as  every  other 
trustee  sues  for  the  sole  and  exclusive  benefit 
of  the  party  owning  the  equitable  estate. 

Another  essential  ingredient  to  make  a  ease 
of  champerty  is,  that  Cooper  should  have  agreed 
to  bring  and  carry  on  the  suit,  and  that,  too, 
at  his  own  expense. 

4  Black.  Com.  135. 

He  did  not  agree  to  do  either  of  these  things. 

Every  trustee  has  a  right,  and  it  is  often- 
times his  duty,  to  sue  in  behalf  of  his  benefi- 
ciary. In  such  case,  unless  there  is  proof  to  the 
contrary,  the  presumption  is,  the  expense  is 
borne  by  the  beneficiary;  and  in  this  case  the 
presumption  as  well  as  the  fact  is,  that  the  ex- 
pense is  paid  by  the  corporation. 

The  individual  members  or  stockholders  of 
a  Corporation  are  entirely  distinct  from  the 
artificial  body  endowed  with  corporate  powers. 

They  may  contract  with  each  other,  sue  or  be 
sued  as  individuals ;  and  for  these  purposes  the 
members  and  the  Corporation  are  regarded  by 
law  as  strangers  to  each  other.  In  a  word,  they 
are  wholly  distinct  beings.  The  one  is  a  natural 
person,  the  other  an  artificial,  invisible  being, 
which  (with  its  faculties  and  capacities)  is 
created  by  law. 

Dodge  V.  Woolsey,  18  How.  344,  note;  Cur- 
ran  v.  Arkansas,  15  How.  308;  Waring  v. 
Catawba  Co.  2  Bay,  100;  Pierce  t.  Partridge, 
3  Met.  Mass.  44;  Hill  t.  Manchester  Water- 
works, 6  B.  &  Ad.  806;  Dunstone  v.  Imperial 
Gas  Co.  3  B.  &  Ad.  125;  Geer  v.  School  Dis- 
trict, 6  Vt.  70;  18  Vt.  405;  Marine  Bank  of 
Bait.  V.  Biays,  4  Harr.  i,  J.  338;  Ang.  tc  A. 
Oorp.  sees.  103,  390;  5  Ohio,  20S. 


If  a  party  who  carries  on  a  suit  has  any  in- 
terest, legal  or  equitable,  or  possibility  of  in- 
terest, in  the  land  which  is  the  subject  of  the 
suit,  there  is  no  ground  for  ine  charge  of  main- 
tenance. In  other  words,  where  there  is  a  pri- 
vity of  estate,  direct  or  indirect,  present  or  re- 
mote, maintenance  is  justifiable. 

Wickham  v.  Conklin,  8  Johns.  227;  Wallis  v, 
Portland,  3  Ves.  603;  2  Rolle's  Abr.  115;  Bacon's 
Abr.  title  Maintenance,  letter  B. 

Exception  is  taken  to  the  verdict  and  judg- 
ment. 

The  record  plainly  shows  what  were  the  real 
facts  and  the  merits  of  the  case,  and  what  was 
the  law  arising  from  them. 

The  judgment  will  not  be  reversed  for  want 
of  form  in  the  verdict  and  judgment;  but  in 
such  case  the  court  is  required,  by  the  32d  sec- 
tion of  the  Judiciary  Act,  to  "proceed  and 
give  judgment  according  as  the  right  of  the 
cause  and  matter  in  law  shall  appear  unto  them, 
without  regarding  any  imperfection,  defects, 
or  want  of  form  in  such  writ,  declaration,  or 
other  pleading,  return  process,  judgment,  or 
cause  of  proceedings  whatsoever,"  except  such 
as  shall  be  set  down  by  special  demurrer. 

1  SUt.  91;  Roach  v.  Hulings,  16  Pet.  818; 
Parks  v.  Turner,  12  How.  46. 

Amendment  of  error  in  the  record  may  be 
made  after  writ  of  error  brought,  if  the  record 
shows  the  precise  extent  of  the  error. 

Bank  of  Kentucky  v.  Ashley,  2  Pet.  328; 
Woodward  v.  Brown,  13  Pet.  1;  Matheson  ▼. 
Grant,  2  How.  281;  3  T.  R.  659;  Rees  v.  Mor- 
gan, 3  T.  R.  349;  Church  v.  Perkins,  S  T.  B. 
749;  Anonymous,  1  Salk.  401. 

Mr.  Justice  Grier  delivered  the  opinion  of  the 
court: 

Cooper,  the  plaintiff  below,  brought  this 
action  of  ejectment  to  recover  a  part  of  section 
No.  16,  in  township  60  north,  range  39  west, 
lying  within  the  mineral  district  south  of  Lake 
Superior,  in  the  State  of  Michigan.  He  claimed 
under  the  State  of  Michigan,  and  the  defendant 
for  the  Minnesota  Mining  Company,  under  a 
right  of  preemption  from  the  United  States. 
The  case  was  tried  in  the  Circuit  Court,  and  a 
verdict  and  judgment  rendered  for  the  defend- 
ants. On  a  writ  of  error  to  this  court,  the  judg- 
ment of  the  court  below  was  reversed,  and  the 
record  remitted  for  further  proceedings,  in  pur- 
suance of  the  judgment  of  this  court.  The  re- 
port of  the  case  in  18  How.  173,  'ex-  [•481 
dibits  a  full  statement  of  the  facts,  and  of  the 
questions  of  law  arising  thereon,  as  decided  by 
the  court,  which  it  is  unnecessary  to  recapitu- 
late. On  the  last  trial,  the  Circuit  Court  was 
requested  to  give  instructions  to  the  jury,  con- 
trary to  the  principles  established  by  this  court 
on  the  first  trial,  and  nearly  all  the  exceptions 
now  urged  against  the  charge  are  founded  on 
such  refusal.  But  we  cannot  be  compelled  on  a 
second  writ  of  error  in  the  same  case  to  review 
our  own  decision  on  the  first.  It  has  been  set- 
tled by  the  decisions  of  this  court,  that  after 
a  case  has  been  brought  here  and  decided,  and 
a  mandate  issued  to  the  court  below,  if  a  sec- 
ond writ  of  error  is  sued  out  it  brings  up  for 
revision  nothing  but  the  proceedings  subsequent 
to  the  mandate.  None  of  the  questions  which 
were  before  the  court  on  the  first  writ  of  error 
^n  be  reheard  or  examined  upon  the  second.     To 
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allow  a  second  writ  of  error  or  appeal  to  a  court 
of  last  resort  on  the  same  questions  which  were 
open  to  dispute  on  the  iirst,  would  lead  to  end- 
less litigation.  In  chancery,  a  bill  of  review 
is  sometimes  allowed  on  petition  to  the  court ; 
but  there  would  be  no  end  to  a  suit  if  every  ob- 
stinate litigant  could,  by  repeated  appeals, 
compel  a  court  to  listen  to  criticisms  on  their 
opinions,  or  speculate  on  chantes  from  changes 
in  its  members. 

See  Sizer  v.  Many,  16  How.  98;  Coming  v. 
Troy  Iron  and  Nail  Factory,  16  How.  466; 
Himely  v.  Rose,  5  Cranch,  313;  The  Ocean  Ins. 
Co.  v.  Canter,  1  Pet.  Sll;  The  Santa  Maria, 
10  Wheat.  431;  Martin  v.  Hunter,  1  >Vheat. 
304;  Sibbald  v.  U.  S.  12  Pet.  488. 

We  can  now  notice,  therefore,  only  such 
errors  as  are  alle^d  to  have  occurred  in  the 
decisions  of  questions  which  were  peculiar  to 
the  second  trial. 

I.  The  first  of  these  is  an  exception  to  the 
refusal  of  the  court  to  permit  the  deposition  of 
John  Wilson  to  be  read -to  the  jury.  This  ex- 
ception, though  not  waived,  has  not  been  mucli 
pressed,  and  cannot  be  supported.  The  deposi- 
tion refers  to  no  facts  relevant  to  the  issue.  It 
tended  to  show  that  some  of  the  officers  of  the 
Land  Office  and  the  Attomepr-General  had  ex- 

gressed  opinions  on  the  questions  of  law  arising 
I  this  case,  different  from  those  expressed  in 
the  opinion  of  this  court.  The  practice  of  the 
Land  Office  and  the  opinions  of  the  Attorney- 
General  may  form  very  persuasive  arguments 
to  the  court,  but  cannot  be  read  as  evidence  to 
the  jury  of  what  the  law  is,  or  ought  to  be.  It 
is  the  province  of  the  court  to  instruct  the  jury 
as  to  the  principles  of  law  affecting  the  case, 
and  counsel  cannot  appeal  to  a  jury  to  decide 
legal  questions  by  reading  cases  to  them,  or 
giving  in  evidence  the  opinions  of  public  offi- 
cers. 

4SS*]  *n.  The  only  other  exception  to  be  no- 
ticed is  founded  on  an  offer  of  testimony  over- 
mled  by  the  court,  and  an  instruction  refused, 
involving  the  same  question.  The  evidence  of- 
fered and  overruled  is  as  follows: 

"The  defendant  then  produced,  and  offered 
to  prove,  a  deed  of  release  from  Alfred  Wil- 
liams and  wife  to  the  Minnesota  Mining  Com- 
pany, dated  June  20th,  1866,  covering  the  lands 
In  controversy;  and  further  offered  to  prove, 
in  connection  therewith,  that  at  the  time  when 
the  said  Cooper  obtained  the  deed  of  the  prem- 
ises in  controversy  from  Alfred  Williams,  the 
Minnesota  Mining  Company  was  in  actual  and 
open  possession  of  the  same,  claiming  title 
under  their  patent  from  the  United  States,  and 
that  the  said  Cooper  knew  of  such  claim  and 
occupancy  before  and  at  the  time  of  his  pur- 
ehase,  and  of  said  conveyance ;  that  he  obtained 
•aid  title  from  Alfred  Williams,  he  being  the 
naked  trustee  of  John  Bacon,  and  that  afi  the 
negotiations  for  the  said  purchase,  and  the  pur- 
chase itself,  were  had  between  said  Cooper  and 
Bacon,  the  said  Williams  acting  under  the 
directions  and  for  the  benefit  of  said  Bacon,  and 
having  or  claiming  no  personal  interest  in  said 
lands;  that  said  purchase  and  conveyance  were 
made  for  the  following  purpose,  viz.:  that  said 
Cooper  should  hold  the  same  in  trust  for  a  Cor- 
poration known  as  the  National  Mininp;  Com- 
pany, all  of  whose  stock  was  held  by  said  John 
Bacon;  and  by  the  conditions  of  said  sale,  the 
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said  Cooper  was  to  receive  and  did  receive, 
with  said  conveyance,  six  tenths  of  the  stock 
aforesaid,  and  the  said  Bacon  was  to  retain, 
and  did  retain,  four  tenths  of  said  stock.  That 
the  said  Cooper  purchased  said  stock  and  took 
said  conveyance  with  a  full  knowledge  of  tke 
claims  and  occupancy  of  the  Minnesota  Ifining 
Company,  and  with  the  intention  of  proae- 
cuting  the  title  purchased  by  him,  by  l^al 
proceedings  in  this  court  against  the  Minnesota 
Mining  Company  for  the  benefit  of  the  National 
Mining  Company;  and  that  before  said  convey- 
ance was  delivered  to  him  by  said  Williams,  the 
said  Cooper,  in  conjunction  with  the  said 
Bacon,  applied  to  counsel  in  the  city  of  Detnrit 
to  employ  such  counsel  in  the  litigation  afore- 
said, which  was  to  be  had  with  the  Minnesota 
Mining  Company." 

The  deed  to  the  Minnesota  Mining  Company 
was  for  portions  of  the  land  not  demanded  in 
this  suit,  and  by  itself  was  not  relevant.  The 
purpose  and  object  for  which  this  testimony 
was  offered  is  not  stated;  but  it  could  have  no 
relevancy,  unless  to  show  the  title  to  the  plain- 
tiff below  to  be  void,  because  purchased  and  ob- 
tained with  full  knowledge  of  an  adverse  pos- 
session, and  support  the  following  instruction, 
which  was  refused  by  the  court: 

'"The  defendant  further  requested  the  [*48S 
court  to  charge  the  jury,  that  if,  when  said 
Williams  conveyed  to  said  Cooper  the  premises 
in  question,  the  said  Minnesota  Mining  Com- 
pany was  in  actual  and  open  possession  of  said 
lands,  claiming  title  thereto  under  their  patent, 
the  said  conveyance  was  void  in  law  against 
the  said  Company  and  all  claiming  under  them; 
which  instructions  the  court  reraaed  to  give, 
and  to  this  mling  the  defendant  excepted." 

As  the  court  had  excluded  the  testimony 
offered  to  support  this  point  of  defense,  the  de- 
fendant could  not  expect  that  it  would  be  sub- 
mitted to  the  jury  without  evidence.  We  have, 
therefore,  to  inquire  whether  the  testimony 
offered  and  overruled  by  the  court  ought  to 
have  been  received  to  establish  the  defense  of 
maintenance  or  champerty. 

In  this  country,  where  lands  are  an  article  of 
commerce,  passing  from  one  to  another  with 
such  raipidily,  the  ancient  doctrine  of  main- 
tenance, which  makes  void  a  conveyance  for 
laiMlsheld  adversely,  is  in  many  States  entirely 
rejected.  In  some  it  has  been  treated  as  ob- 
solete by  the  court;  in  others  it  has  been 
abolished  by  statute;  while  with  some  it 
appears  to  have  found  more  favor. 

The  ancient  policy,  which  prohibited  the  sals 
of  pretended  titles,  and  held  the  conveyance  to 
a  third  person  of  lands  held  adversely  at  the 
time  to  be  an  act  of  maintenance,  was  founded 
upon  a  state  of  society  which  does  not  exist  in 
this  country.  The  repeated  Statutes  which 
were  passed  in  the  reigns  of  Edw.  L  and  Edw. 
m.  against  champerty  and  maintenanoe,  arose 
from  the  embarrassments  which  attended  tbs 
administration  of  justice  in  those  turbulent 
times,  from  the  dangerous  influence  and  oppres- 
sion of  men  in  power.    See  4  Kent's  Com.  477. 

The  earlier  decisions  of  the  courts  of  Michi- 
gan seems  to  have  adopted  this  antiquated  doe- 
trine  as  a  part  of  the  common  law  in  that  State. 
But  so  far  as  concerns  its  application  to  sales 
by  one  out  of  possession,  the  Legislature  hsva 
annulled  i%.    The  Bevised  Code  of  1846,  page 
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262,  enacte  that  "no  grant  or  conveyance  of 
lands,  or  interest  therein,  shall  be  void  for  the 
reason  that  at  the  time  of  the  execution  thereof 
such  land  shall  be  in  the  actual  possession  of 
another  claiming  adversely." 

From  this  enactment  it  is  plain  that  the  pos- 
session of  the  Minnesota  Mining  Company, 
under  claim  of  title,  and  Cooper's  knowledge 
of  it  when  he  purchased,  cannot  affect  the  va- 
lidity of  the  deed  of  Williams  to  him.  Al- 
though the  testimony,  which  is  the  subject  of 
this  exception,  was  evidently  offered  with  a 
view  only  to  raise  the  question  as  above  stated, 
the  counsel  for  the  plaintiff  in  error  have  en- 
deavored to  maintain  in  this  court  that 
the  court  below  erred  in  rejecting  it,  because 
484*]  'if  received  it  would  have  shown  the  con- 
tract between  Cooper  and  Bacon,  and  the  deed 
from  Wilson,  to  be  void  for  champerty.  This  of- 
fense seems  to  have  been  originated  by  the  Stat- 
utes passed  in  the  time  of  Edw.  I.  and  Edw.  III. 
See  15  Viner's  Abr.,  149,  tit.  Maintenance.  It  is 
defined  (Hawk.  PI.  84)  as  the  "unlawful  main- 
tenance of  a  suit,  in  consideration  of  an  agree- 
ment to  have  a  part  of  the  thing  in  dispute,  or 
some  profit  out  of  it;"  and  by  Chitty  as  "a  bar- 
gain to  divide  the  land  (campum  partire)  or 
thing  in  dispute,  on  condition  of  his  carrying  it 
on  at  his  own  expense."  In  some  States  tnese 
Statutes  are  held  to  be  obsolete.  But  it  seems 
that  the  case  of  Backus  v.  Byron,  4  Mich.  S35, 
has  declared  that  they  still  retain  their  force  in 
Michigan.  That  was  an  action  by  an  attorney 
asainst  his  client  on  a  contract,  by  which  the 
attorney  agreed  to  carry  on  a  suit  for  a  share  of 
the  land  in  case  of  success,  and  in  case  of  fail- 
ure to  have  nothing. 

But  in  this  case  there  was  no  offer  to  prove 
that  Cooper  had  agreed  to  carry  on  the  suit  in 
consideration  of  receiving  a  share  of  the  land 
in  case  of  success;  on  the  contrary,  the  offer 
was  to  show  that  he  "purchased  stock"  in  a 
mining  Corporation;  that  the  legal  title  was 
conveyed  to  him  in  trust  for  himself  and  the 
other  stockholders;  and  as  a  consequence  of 
the  legal  title  being  vested  in  him,  the  suit  was 
necessarily  brought  in  his  name.  It  needs  no 
argument  to  show  that  such  a  transaction  has 
none  of  the  characteristics  of  champerty,  and 
that  the  court  below  was  right  in  rejecting  tes- 
timony which  would  not,  if  admitted,  toid  to 
show  a  valid  defense,  and  was,  therefore,  wholly 
irrelevant. 

The  judgment  of  the  Circuit  Court  is,  there- 
fore, aSirmed,  with  costs. 

Mr.  Justice  Daniel: 

Whilst  I  concur  entirely  in  the  conclusion 
just  declared  by  the  court,  that  the  case  now 
decided  is  in  its  features  essentially  the  same 
with  that  of  Cooper  v.  Roberts,  formerly  before 
OS,  and  reported  in  the  1 8th  of  How.  p.  173,  I 
am  unwilling  to  place  my  own  opinion  upon  the 
fact  of  the  identity  of  the  two  cases,  irrespec- 
tive  of  the  reasons  or  principles  on  which  the 
former  of  those  cases  was  determined.  That 
case  was  elaborately  discussed  by  counsel ;  was, 
as  the  opinion  of  the  court  evinces,  deliberately 
considered;  the  theory  and  objects  of  the  sys- 
tem adopted  by  the  government  for  the  distri- 
bution of  public  lands  carefully  examined, 
correctly  expounded,  and  properly  sustained 
16  Ii.  ed. 


by  the  decision.  In  the  reasoning  of  the  court, 
the  cherished  objects  aimed  to  be  secured  by 
that  theory,  viz. :  the  advancement  of  "re- 
ligion, morality,  and  knowledge,"  "as  in-  ['486 
di8[)cnsable  for  the  existence  of  good  govern- 
ment, and  for  the  happiness  of  mankind;  the 
obligation  for  the  maintenance  of  schools  and 
the  means  of  education  as  necessary  for  the  ends 
proposed,  as  declared  in  the  3d  article  of  the 
Ordinance  of  1787,  are  prominently  and  cor- 
rectly set  forth  as  guides  in  the  interpretation 
and  application  of  the  policy  and  system  of  the 
government  in  disposing  of  the  public  domain. 
It  seems  scarcely  to  admit  of  rational  doubt, 
that  it  was  in  pursuance  of  this  policy,  and  as 
deemed  best  calculated  for  its  successful  ac- 
complishment, that  in  the  surveys  made  or  to 
be  made  of  the  public  lands,  the  16th  sec.  of 
every  township,  being  central  (and  therefore 
more  than  any  other  section  could  be),  con- 
nected with  the  several  interests  of  the  town- 
ship was  appropriated  for  the  use  of  schools. 
Admitting  these  to  be  the  policy  and  theory  of 
the  government,  designed  as  it  has  been  de- 
clared to  lay  the  foundation  of  social  and  po- 
litical good,  it  would  seem  to  follow  that  noth- 
ing short  of  the  highest  and  most  overpowering 
public  considerations,  or  an  absolute  inability 
or  want  of  power,  should  be  permitted  to  de- 
feat or  in  any  degree  to  control  them.  Surely 
speculations  for  private  emolument,  and  still 
less  such  as  might  be  attempted  through  the 
ejrercise  of  irregular  or  doubtful  authority, 
should  not  be  permitted  to  affert  them. 

The  power  vested  in  the  President  to  reserve 
from  sale  such  portions  of  land  as  he  should 
deem  necessary  for  public  uses,  may  be  classed 
as  one  of  those  paramount  considerations,  con- 
stituting a  public  or  national  necessity,  reach- 
ing even  to  the  defense  of  the  country  by  forti- 
fications or  arsenals.  In  the  same  category 
may  be  placed  the  sanctimony  of  the  rights  of 
property  and  possession  existing  and  vested  in 
territories  anterior  to  their  acquisition  by  the 
United  States;  rights  guaranteed  by  treaty 
stipulations.  In  the  same  light  may  be  viewed 
the  withholding  temporarily  from  sale  lands  in 
which  were  minerals  and  salt  springs.  All 
these  restrictions  or  reservations  are  exceptions 
merely,  and  should  be  carried  no  farther  than 
their  terms  expressly  or  necessarily  require. 
They  can  with  no  propriety  be  regarded  as 
forming  in  themselves  a  system;  much  less  as 
overturning  a  system  designed  to  be,  as  far  as 
practicable,  general  and  uniform,  and  proclaimed 
from  its  origin  to  be  founded  in  wisdom  and  in 
a  solemn  sense  of  public  good,  and  as  such  to 
be  fostered  and  sustained.  Every  new  State 
has  come  and  will  come  into  the  Union  relying 
on  the  faith  of  this  pledge;  and  even  upon  the 
concession  of  a  power  in  the  government  to 
violate  that  pledge,  such  a  violation  oould  be 
referred  to  no  principle  of  justice,  and  should, 
therefore,  never  be  imputed  but  upon  proofs  the 
most  positive  and  unequivocal.  'The  ['486 
16th  section  of  each  township  could  not,  it  is 
true,  be  specifically  designated  and  possessed  an- 
terior to  a  survey  of  the  public  lands;  but 
the  right  to  that  section  and  its  appropriation 
existed  in  contract  or  pledge  by  virtue  of  the 
Ordinance  and  the  laws  of  the  United  States, 
and  the  right  of  possession  and  enjoyment  was 
matured  by  the  execution  of  the  surveys.    It 
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cannot  be  supposed  that  this  right,  so  import- 
ant, was  destroyed  or  impaired  by  an  agreement 
for  temporary  occupancy,  made*  without  refer- 
ence to  any  survey  or  division  of  the  lands, 
made,  too,  without  legitimate  authority;  nor 
can  such  right  be  affected  by  any  ordinary  al- 
lowance of  preemption,  because  the  pledge  of 
the  government  is  pre-existing,  is  express,  and 
therefore  paramount. 

The  State  of  Michigan  was  admitted  into 
the  Union  under  the  pledge  given  her  by  the 
general  land  system  of  the  United  States;  her 
right  to  the  I6tb  section  of  each  township  was 
under  that  pledge  fully  recognized.  It  could 
not,  therefore,  consistently  with  good  faith,  be 
displaced  by  an  arrangement  irregular  in  its 
origin,  and  temporary  in  its  character,  in  its 
tendencies  and  operation  conflicting  with  a 
preceding,  general  and  beneficial  system  of 
policy.  No  effectual  adversary  rights  could 
grow  oat  of  such  an  arrangement.  Upon  the 
views  herein  expressed,  I  am  in  favor  of  an 
affirmance  of  the  judgment  in  this  cause,  not 
merely  on  the  ground  that  this  ca\ise  is  essen- 
tially the  same  with  that  already  decided  be- 
tween these  parties,  as  reported  in  the  18th  of 
How.  p.  173,  but  also  because  the  opinion  of 
this  court  upon  the  law  and  the  facts  of  the 
last-mentioned  cause  commands  my  entire  ap- 
probfttion. 


FRANCIS  SELDEN,  Appt., 

V. 

LAWRENCE  MYERS,  Philip  Pike,  Walter  Len- 
ox and  Jamea  C.  McGuire. 

(See  8.  C.  20  How.  606-611.) 

Parol  evidence  admissible  to  vary  contract,  in 
cases  of  deception — ignorant  man,  when  must 
be  shown  to  have  understood  contract. 

Parol  trntlmonv  is  Inadmissible  to  show  that  a 
contract  was  different  from  the  one  reduced  to 
writlDK,  aniess  It  can  also  be  shown  that  the  party 
was  fraudulently  deceived  and  misled  as  to  the 
contents  of  the  written  Instruments. 

Where  one  is  dealing  with  an  unlettered  man. 
who  can  neither  read  nor  write  and  makes  his 
mark  to  the  Instruments  he  executed,  It  Is  Incum- 
bent on  the  former  to  show,  past  doubt,  that  the 
latter  fully  understood  the  object  and  Import  ot 
the  writings  which  he  executed. 

Argued  Apr.  0,  1868.     Decided,  May  10,  1858. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  appellant,  to  have  a  certain  deed 
■et  aside  on  the  ground  of  fraud,  and  for  an 
injunction  and  for  general  relief. 

The  court  below  having  entered  a  decree 
dismissing  the  bill,  the  complainant  toolc  an 
appeal  to  this  court. 

The  case  is  very  fully  stated  in  the  opinion 
of  the  court. 

Messrs.  Richard  S.  Coxe  and  William  B. 
Webb,  for  appellant: 

The  bill  charges  fraud. 

1.  Upon  the  ground  that  the  complainant  he- 

NOTB. — Parol  evidence  to  vary  or  contradict  a 
wrltlnc— M«  note,  86  U  cd.  U.  B.  8«0, 
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ing  an  illiterate  and  ignorant  man,  the 
was  not  read  to  him. 

2  Bl.  Com.  304;  2  Co.  R.  8,  »;  12  Co.  R  Mi 
U  Co.  R.  27;  Skin.  159;  2  Atk.  327;  8  T.  B. 
147;  Cora.  Dig.  Fait,  B,  2;  Shep.  Touch.  5«; 
Price  v.  Price,  12  Eng.  L.  and  Eq.  144. 

The  deed  waa  fraudulent,  and  equity  mut 
set  it  aside. 

2  H.  ft  G.  34. 

2.  That  it  conreys  more  property  than  wu 
intended. 

Messrs.  Bradley  and  Lawrence^  for  appelleei, 


Mr.  Chief  Justice  Taney  delivered  the  opinioa 
of  the  court: 

This  is  an  appeal  from  the  Circuit  Court  for 
the  District  of  Columbia. 

It  appears  that  the  appellant,  for  some  yean 
before  the  execution  of  the  instruments  herein- 
after mentioned,  kept  a  restaurant  in  the  Cil^ 
of  Washington,  and  had  considerable  dealiop 
with  Lawrence,  Myers  t  Company,  who  sr« 
merchants  in  New  York,  and  who,  from  time 
to  time,  had  supplied  him  with  liquors  for  tlw 
use  of  his  restaurant.  On  the  31st  of  Decem- 
ber, 1846,  the  appellant  gave  his  promiisoiy 
note  for  $1,246.68  to  Lawrence  Myers  t  Com- 
pany, payable  with  interest  on  the  Ist  of  Jaig- 
ary,  1849,  for  value  received;  and  on  the  tame 
day  he  executed  a  deed  to  Walter  Lenox,  of 
the  City  of  Washington,  which  recites  that  ke 
is  indebted  to  Lawrence  Myers  and  Philip  Pike, 
of  Uie  City  of  New  York,  trading  onaer  the 
name  of  ikwrence  Myers  k  Company,  in  the 
sum  of  $1,246.68,  for  which  sum  they  held  hit 
promissory  note,  dated  the  3l8t  of  December, 
1846,  drawn  to  the  order  of  the  said  LawreuM 
Myers  k  Company,  payable  on  the  1st  of  Janu- 
ary, 1849,  and  that  the  appellant  was  desirous 
to  secure  the  payment  of  the  said  debt,  and  all 
interests  and  costs  that  may  accrue  thereon;  and 
then  proceeds  to  convey  certain  real  property 
in  the  City  of  Washington  to  the  said  Lenox, 
in  trust;  that  in  case  the  appellant  should  fail 
to  pay  the  said  debt,  or  any  part  thereof,  or 
any  proper  costs  or  charges  that  may  accrst 
thereon,  then,  at  the  request  of  the  holders 
of  the  said  note,  due  and  unpaid,  to  sell  the  said 
premises  (or  such  part  thereof  as  the  truatet 
may  deem  necessary  to  pay  so  much  of  the  debt 
aa  shall  be  then  unpaid),  in  such  manner,  after 
such  notice,  at  such  time  and  place,  and  npoi 
such  terms  and  conditions,  as  the  trustee  shall 
deem  most  convenient  for  the  interest  of  all  con- 
cerned, and  convey  the  same  in  fee  simple  to 
thepurchaser. 

This  deed  was  duly  acknowledged  by  Selden, 
according  to  law,  before  two  justices  of  th« 
peace  for  the  County  of  Washington,  and  Tt- 
corded  among  the  land  records  of  the  coun^. 

Some  years  after  the  expiration  of  the  credit 
mentioned  in  these  instruments — that  is  to  say, 
in  1863 — the  trustee,  at  the  request  of  Lawrence 
Myers  ft  Company,  advertised  the  premises  ta 
be  sold  on  the  18th  of  July  in  that  year;  and 
thereupon  Selden  filed  this  bill  to  obtain  an  in- 
junction to  stay  the  sale. 

The  bill  states,  that  in  1846  the  appellant  hii 
a  settlement  of  accounts  with  Lawrence  M;- 
fr»  4  Company;  and  after  the  •■ettle-  (•501 
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ment,  Myers,  in  order  to  enable  him  to  carry 
on  his  business,  agreed  that  the  Company  would 
make  advances  to  him  from  time  to  time  in 
good*  or  money,  as  he  should  need  them,  pro- 
vided he  would  give  them  his  note  for  $1,- 
246.63,  payable  on  the  first  of  January,  1849; 
that  he  accepted  the  proposition,  and  thereupon 
executed  the  promissory  note  above  mentioned; 
and  afterwards,  at  the  request  of  Myers,  exe- 
cuted the  deed  of  trust  to  Lenox. 

The  bill  further  charges,  that  it  was  the  dis- 
tinct understanding  of  the  parties,  that  ad- 
vances should  be  made  to  the  amount  set  forth 
in  the  note;  but  that  only  a  small  advance  of 
about  two  hundred  dollars  had  afterwards  been 
made,  and  that  sum  diminished  by  sundry 
payments  made  by  appellant;  that  the  prop- 
erty conveyed  by  him  in  trust  was  of  much 
greater  vafue  than  the  amount  of  the  note; 
that  he  can  neither  read  nor  write;  and  when 
he  executed  the  deed,  did  not  know  that  the 
whole  of  said  property  was  included,  and  was 
under  the  impression  that  it  conveyed  only  a 
portion  of  it. 

The  bill  further  charges,  that  Lawrence 
Myers  &.  Co.  persuaded  him  to  execute  the  deed 
with  the  intention  to  defraud  him,  and  since 
its  execution  had  refused  to  make  advances  to 
him  in  money  or  goods;  that  the  west  half  of 
the  lot  conveyed  in  trust  was  advertised  for 
sale  by  the  trustee,  and  if  the  sale  was  al- 
lowed to  proceed  he  would  be  injured  and  de- 
frauded. 

The  members  of  the  firm  of  Lawrence  Myers 
ft  Co.,  and  Lenox,  the  trustee,  and  McGuire, 
the  auctioneer,  were  made  parties  defendants 
to  the  bill. 

The  answer  of  Lawrence  Myers,  who  answers 
separately,  denies  that  the  note  was  given  for 
the  purpose  stated  in  the  bill,  and  states  that  it 
was  given  upon  a  settlement  of  accounts  for 
goods  before  that  time  sold  to  the  appellant, 
and  for  the  amount  which  the  appellant  ac- 
knowledged to  be  then  due;  that  the  deed  was 
executed  voluntarily,  and  with  full  knowledge 
of  its  contents,  and  after  it  bad  been  read  and 
explained  to  him,  and  denies  all  fraud  charged 
in  the  bill. 

The  respondent  also  denies  that  the  property 
conveyed  was  more  than  sufficient  to  pay  the 
debt ;  that  the  east  half  of  it  had  been  previously 
mortgaged,  and  had  since  been  sold  to  pay  that 
debt,  and  the  remaining  half  is  not  more  than 
sufficient  to  pay  the  debt  due  to  the  defendant. 
He  admits  that  the  apjiellant  is  entitled  to  a 
credit  of  $110.70,  with  interest  from  the  11th 
of  September,  1845,  on  account  of  so  much 
money  receiveid  on  a  note  of  a  certain  William 
Walker,  assigned  by  the  appellant  to  Lawrence 
Myers  &  Company. 

The  answer  of  Philip  Pike,  the  other  partner 
500*]  in  the  firm,  is  'substantially  the  same 
with  that  of  Myers,  as  far  as  he  has  knowledge. 
But  he  was  not  in  Washington  when  the  note 
was  taken  and  the  conveyance  made,  and  had 
therefore  no  personal  knowledge  of  that  trans- 
action. 

And  the  answer  of  Lenox,  the  trustee,  states 
that  he  prepared  the  deed  at  the  request  and 
according  to  the  instructions  of  Lawrence 
Myers;  that  Selden  and  Myers  met  together  at 
bis  office,  on  or  about  the  day  of  the  date  of  the 
IB  Ii.  ed. 


deed;  that  he  laid  the  note  and  deed  before  the 
parties;  that  he  cannot  charge  his  memory  that 
the  entire  deed,  word  for  word,  was  read  to  the 
parties,  but  avers  that  the  description  of  tlie 
property  conveyed,  and  the  nature  and  purport 
of  the  deed,  was  made  known  and  explained  to 
each  of  the  parties,  and  so  much  read  as  was 
necessary  for  that  purpose;  that  the  transac- 
tion was  the  subject  of  conversation  between 
the  parties  in  his  presence;  and  that  Selden 
showed  a  clear  knowledge  of  its  character  and 
purpose,  and  that  it  was  declared  by  both  par- 
ties that  it  was  a  settlement  between  them  of 
past  dealings  and  accounts;  and  that  the  note 
and  deed  were  prepared  by  him,  and  strictly 
conformed  to  the  views  of  both  parties,  as  made 
known  to  him  by  each  of  them.  They  were  not 
signed  in  his  presence,  but  taken  away  by  My- 
ers, in  company  with  Selden.  And  he  demes  all 
fraud  and  deceit  charged  in  the  bill. 

Testimony  was  taken  on  both  sides.  On  the 
part  of  Selden  several  witnesses  were  examined, 
who  state  that,  from  conversations  between 
Selden  and  Myers,  at  which  they  were  present, 
al)out  the  time  when  the  note  and  deed  were 
executed,  or  shortly  before  the  advertisement 
for  the  sale,  they  understood  that  Selden  owed 
nothing  to  Myers  t  Co.,  when  they  were  given, 
and  that  they  were  intended  to  secure  future 
supplies  which  Myers  &  Co.  were  to  furnish. 
But  none  of  these  witnesses  were  present  when 
they  were  executed,  and  none  of  them  know 
whether  they  were  or  were  not  read  and  ex- 
plained to  the  parties  before  they  were  signed. 
And,  certainly,  parol  testimony  is  altogether 
inadmissible  to  show  that  the  contract  was 
different  from  the  one  reduced  to  writing,  un- 
less it  can  also  be  shown  that  the  party  was 
fraudulently  deceived  and  misled  as  to  the  con- 
tents of  the  written  instriunents. 

It  is  true  that  Selden  is  an  unlettered  man, 
and  can  neither  read  or  write.  He  makes  his 
mark  to  the  instruments  he  executed;  and 
dealing  with  such  a  person,  it  is  incumlient  on 
Myers  k  Co.,  to  show,  past  doubt,  that  he 
fully  understood  the  object  and  import  of  the 
writings  upon  which  they  are  proceeding  to 
charge  him;  and  if  they  had  failed  to  do  so,  the 
above-mentioned  testimony  offered  by  the  ap- 
pellant, as  to  'the  state  of  the  accounts  [*610 
between  them  at  the  time,  would  have  fur- 
nished strong  grounds  for  inferring  that  he 
had  been  deceived,  and  had  not  understood  the 
meaning  of  the  written  instruments  he  signed. 
But  the  testimony  ofTered  by  Myers  &,  Oy.,  is 
conclusive  on  this  point.  Lenox',  who  was  ne- 
cessarily made  a  defendant  in  these  proceed- 
ings, was,  by  consent  of  parties,  examined  as  a 
witness  on  the  part  of  Myers  ft  Co.,  and  in  his 
testimony  he  confirms  the  statement  made  in 
his  answer  in  every  particular.  He  proves  that 
the  parties  were  together  at  his  office;  that 
they  talked  of  their  accounts  while  there,  and 
that  Selden  admitted  that  the  balance  due  from 
him  at  that  time  to  Myers  &  Co.  was  th^ 
amount  for  which  the  note  was  given.  He  says, 
"I  read  so  much  of  it  (the  deed)  to  the  parties 
as  explained  its  object,  the  amount  of  the  note, 
and  the  description  of  the  property,  and  the 
purposes;  and  it  was  admitted  by  both  parties 
that  it  was  right,  and  received  from  me  as 
such  by  them  together,  and  they  left  my  office 

62  ail 


Digitized  by 


Google 


427-442 


SVPBEMR    COUBT   or    THE    UlTITED    STATES. 


DbcTbii, 


for  the  purpose  of  executing  it."  The  testi- 
mony of  this  witness  is  not  impeached,  nor  his 
statement  of  facts  contradicted  by  any  witness 
for  the  appellant,  and  is,  therefore,  a  decisive 
answer  to  the  allegations  in  the  bill  of  the 
appellant. 

Nor  is  there  any  ground  for  supposing  that 
Scldcn,  in  his  ignorance  of  accounts,  was  de- 
cpived  or  imposed  upon  as  to  the  balance  actu- 
ally due.  The  accounts  of  the  dealings  be- 
tween the  parties  up  to  that  time  hare  been 
produced  by  Myers  &  Co.,  and  proved  to  be 
correct  by  the  clerks  who  were  at  that  time  in 
their  employment,  and  whose  duty  it  was  to 
Iceep  them;  and  these  accounts  show  that  the 
balance  then  due  was  the  amount  for  which  the 
note  was  taken. 

In  this  view  of  the  subject,  it  is  unnecessary 
to  oxomine  particularly  the  testimony  of  the 
different  witnesses  produced  by  the  complain- 
ant. They  no  doubt  speak  to  the  best  of  tlieir 
recollections;  but  every  one  knows  how  liable 
a  party  is  to  be  led  into  mistakes  who  hears 
casual  conversations  about  accounts  in  which 
he  has  no  interest,  and  how  liable  they  are  to 
be  mistaken,  when  some  years  have  elapsed, 
both  as  to  the  particular  time  when  the  con- 
versation took  place  and  the  precise  language 
iised  by  the  speaker.  And  the  strong  proba- 
bility is,  that  the  conversations  of  which  they 
speak,  and  in  which  they  understood  Myers  to 
admit  that  he  had  been  paid,  related  to  the 
small  transactions  which  took  place  after  these 
instruments  were  executed;  for  it  appears  that 
liquors  were  supplied  by  Myers  Jb  Co.,  after 
this  settlement,  and  for  which  Selden  made 
some  payments;  and  this  account,  it  appears, 
was  not  adjusted  and  balanced  when  the  prop- 
erty was  advertised  for  sale,  and  there  was 
some  controversy  about  it.  The  depositions 
611*]  •of  these  witnesses  were  taken  after 
many  years  after  the  instruments  of  writing 
were  executed,  and  after  these  conversations 
are  supposed  to  have  passed,  and  the  accuracy 
of  their  recollection  in  such  a  matter  can  hard- 
ly be  relied  on  as  to  time  or  language;  and 
tlicy,  as  well  as  Selden,  who  is  an  unlettered 
man,  and  incapable  of  keeping  accounts,  and 
who  docs  not  appear  to  have  had  any  regular 
books  kept  by  a  clerk,  would  most  likely  have 
but  a  confused  recollection  of  these  conversa- 
tions, and  might,  without  any  evil  intentioo. 
confound  what  had  l>een  said  in  relation  to 
dealings  subsequent  to  the  note,  with  con- 
versations which  passed  at  the  time  it  was 
executed. 

And  this  view  of  the  subject  is  strengthened 
by  the  fact,  that  although  Selden  states  in  his 
bill  that  he  had  a  settlement  with  the  Com- 
pany of  all  acconnts  at  that  time  standing  un- 
settled  between  him  and  the  firm,  he  does  not 
state  that  nothing  was  found  due  from  him  on 
that  settlement,  nor  does  he  say  that  the  bal- 
ance against  him,  if  any,  was  paid.  His  state- 
ment of  a  settlement  is  no  doubt  true;  but  it  is 
evident  from  the  testimony  that,  upon  settle- 
ment, the  sum  claimed  by  Lawrence  Myers  & 
Co.  was  found  to  be  due,  and  the  note  and  deed 
given  to  secure  it. 

We  «<>e  no  reason,  therefore,  for  disturbing 
the  decision  of  the  Circuit  Court  dismissing  the 
bill:  and  the  decree  must  be  aOimicd  with  costs. 
•  78 
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WILLIAM  H.  WILUAMSON,  David  R.  Wfl- 
liamson,  Mary  A.  Williamson,  Isabella 
Williamson,  Catharine  B.  Williamson,  Cbar- 
lotte  A.  Williamson,  Rupert  J.  Cochran,  I» 
bella  M.  Cochrane  and  Bayard  Clarke. 

(See  S.  0.  20  How.  427-442.) 

Bill  of  exceptions,  when  proper — special  verdict 
what  is — how  prepared — practice  on — when 
errors  are  open  to  revision — must  appear  is 
the  record — agreed  statement — verdict  sub- 
ject to  opinion  of  court— demurrer  to  eri- 
dence,  and  to  pleadings — oyer — writ  of  error, 
what  is,  and  when  proper — case,  with  lesT* 
to  turn  same  into  special  verdict  or  bill  M 
exceptions — when  "case"  disregarded. 

The  record  does  not  contain  either  a  bill  of  a- 
ceptlons,  special  verdict,  or  «n  axreed  stalemrnt  of 
facts.  KiillDf^  of  the  court  Id  admitting  or  rrject- 
Ini;  eTldence,  can  only  be  brought  to  this  court 
Tiir  revision  by  a  bill  of  ezceptloni. 

8uch  rulings  are  never  properl;  Included  in  a 
special  verdict  any  more  than  In  an  agreed  itits- 
mcDt  of  farts. 

A  special  verdict  la  where  the  Jary  And  the  fids 
of  the  case,  and  refer  the  decision  of  the  canie  op- 
en tiiose  facts  to  the  court.  The  court.  In  girllic 
jiiilKment,  ia  conflned  to  the  facts  so  found. 

The  formni  preparation  of  such  a  verdict  Is  I 


by  the  counsel  of  the  parties,  and  It  Is  uaoally  set- 
tled by  them,  subject  to  the  correction  of  tb* 
•;ourt. 

After  the  special  verdict  Is  arranged,  and  It  Is  (•■ 
dnced  to  form.  It  Is  then  entered  on  tbe  record. 

The  questions  of  law  arising  on  the  facts  fonnd 
are  then  decided  by  the  court,  aa  In  a  case  of  a  de 
murrer. 

And  If  either  party  Is  dlasatlsfled  with  the  deei- 
alon,  he  may  resort  to  a  court  of  error,  wbeit 
nothing  la  open  for  rcrlslon,  except  the  questlosi 
of  law  Inferentlnlly  arising  on  the  facts  stated  to 
the  special  verdict. 

Whenever  tbe  error  Is  apparent  on  the  record. 
It  Is  open  to  revision,  whether  It  be  made  to  appear 
by  bill  of  exceptions,  or  in  any  other  manner. 

Whatever  the  error  may  be,  and  In  whatercr 
stage  of  the  cause  It  may  have  occurred.  It  mast 
nppenr  In  the  record,  else  It  c.-<nnot  be  revised. 

A  bill  of  exceptions  is  the  safest  method,  sad 
where  the  facts  are  disputed.  It  become*  tiie  only 
effectual  mode  by  which  all  the  righta  of  the  coB- 
plalntng  pai'ty  can  be  preserved. 

Where  there  Is  no  dispute  In  regard  to  the  facts, 
the  same  purpose  may  be  safely  accomplished  by  a 
special  verdict,  or,  according  to  a  rule  of  this  eoait 
by  an  agreed  statement  of  facts. 

Where  the  facts  are  without  dispute,  and  agreed 
between  the  parties,  a  statement  of  the  same  may 
lie  drawn  up  and  entered  on  the  record,  and  sub- 
mitted direct  to  the  court,  for  Its  decision,  with- 
out the  interrention  of  a  Jury. 

Or  a  general  verdict  may  be  taken,  subject  to  tbs 
opinion  of  the  court  upon  the  facts  ao  agreed. 

And  In  either  case,  tbe  aggrieved  party  may 
bring  error  after  flnnl  Judgment,  nnd  have  tbe 
qnestlons  of  law,  arising  upon  the  facta  thus 
spread  upon  tbe  record,  re-examined,  aa  la  tbe  east 
of  a  sperlnl  'verdict. 

A  demurrer  to  tbe  evidence  extends  only  to  the 
evidence  produced,  and  has  no  effect  at  all  opoa 
the  rulings  of  the  court  by  which  It  was  raeelred;  It 
Is  an  unusual  proceeding,  and  one  to  be  allowed  or 
Oeoied  by  the  court. 

The  snme  efTect  Is  produced  and  tbe  same  object 
is  attained,  when  either  party  demurs  to  a  matmtl 
liortlon  of  t^'C  pleadings. 

.'....itb:-!-  iri< '  :>d  by  which  eeztaia  evidence  nay 
t>e  Inrnrpornteil  Into  the  record  at  the  nisi  prlos 
trial,  is  by  oyer. 

A  writ  of  error  Is  an  original  writ,  and  Ilea  only 
wliere  n  pnrty  is  aggrieved  by  some  error  In  tbe 
rnunilntlon  proceedings.  Judgment,  or  execution. 

Where  a  case  shall  be  made  with  leave  to  tan 
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the  Mme  into  >  sprdal  verdict  or  bill  of  exceptlonii, 
tbe  party  staall  not  be  at  llbertj  to  do  either,  ot  bis 
•lection,  iHit  tbe  conrt  may.  If  tbi-y  think  proper. 


pMserlbe  the  one  which  be  shall  adopt. 

Tbe   paper    In   the    transcript    denonalnaiea    loe 
Is  not  a  part  of  the  record,  and  must  be 


Wbolly  disregarded  by  this  court. 

Nothing  can  be  considered  upon  a  writ  of  error, 
•xcept  what  appears  upon  tbe  record. 

Argued  Feb.  23,  1858.       Decided  May  U,  1858. 

THIS  was  an  action  of  ejectment  brouj^t  in 
the  Circuit  Court  of  tlie  United  States  for 
the  Southern  District  of  New  Yorlc,  by  the  de- 
fendants in  error,  to  recover  the  possession  of 
certain  premises  in  the  City  of  New  Yorlc. 

The  trial  in  the  court  below  having  resulted 
in  a  verdict  and  judgment  for  the  plaintiffs, 
the  defendant  brought  the  case  here  on  a  writ 
of  error. 

A  further  atatement  appears  in  the  opinion 
of  the  court. 

The  reader  who  wishes  to  trace  the  history 
of  the  remarlcable  litigation  of  which  this  case 
is  a  part,  or  who  desires  a  full  statement  of  the 
facts  on  which  the  merits  of  the  case  depend, 
should  consult  the  following  reports:  William- 
son T.  Berry,  8  Uow.  405;  Williamson  v.  Irish 
Presbyterian  Church,  8  How.  565;  Williamson 
V.  Ball,  8  How.  566;  Suydam  v.  Williamson, 
66  U.  S.  (24  How.)  433;  Williamson  ▼.  Suy- 
dam, 6  Wall.  723;  Sinclair  v.  Jackson,  8  Cow. 
643;  aarke  v.  Van  Surlay,  15  Wend.  439; 
Cochran  t.  Van  Surlay,  20  Wend.  365;  Towle  ▼. 
Forney,  14  N.  Y.  423;  Clarke  v.  Davenport,  1 
Bos.  96. 

Mr.  N.  Dane  EUingwood,  for  plaintiff  in 
error. 

Mr.  David  Dudley  Field,  for  defendant  in 
error. 

Mr.  Justice  Cliffoid  delivered  the  opinion  of 
the  court: 

This  was  a  writ  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  New  York. 

The  view  we  have  taken  of  this  case,  as  it 
ia  exhibited  in  the  record,  renders  an  extended 
statement  of  the  facts  entirely  unneces-Muy.  It 
was  an  action  of  ejectment  brought  in  the  court 
below  to  recover  the  possession  of  a  certain 
parcel  of  land,  with  the  appurtenances,  situ- 
ated in  the  sixteenth  ward  of  the  City  of  New 
York,  and  described  as  lots  sixty-four  and  six- 
ty-five, according  to  a  certain  map  made  by 
George  B.  Smith.  The  declaration,  which  was 
in  the  usual  form,  was  filed  in  the  Circuit 
Court  for  the  Southern  District  of  New  York 
on  the  15th  day  of  August,  1845,  and  the  de- 
fendant, James  H.  Suydam,  appeared,  by  his  at- 
torney, and  pleaded  that  he  was  not  guilty  of 
nnlawfully  withholding  tbe  premises  claimed  by 
the  plaintiffs,  as  was  alleged  in  the  declaration, 
and  tendered  an  issue,  which  was  duly  joined 
4S1*]  by  the  plaintiffs.  During  the  'pendency 
of  the  suit,  and  before  the  trial,  two  of  the 
plaintiffs,  being  the  first  two  named  in  the  dec- 
laration, died,  and  the  cause  was  regularly  re- 
vived in  the  name  of  the  survivors  and  the 
heirs  of  those  deceased.  At  the  adjourned  ses- 
sion of  the  Circuit  Conrt  held  at  the  City  of 
New  York  on  the  first  Monday  of  October,  1849, 
tbe  parties  went  to  trial  on  the  general  issue, 
and  the  jury  returned  a  genwal  verdict  in  fa- 
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vor  of  the  plaintiffs;  after  the  verdict,  the 
cause  was  continued,  as  the  record  states,  until 
the  first  Monday  of  October,  1850,  and  "the 
same  day  is  given  to  the  parties  to  bear  the 
judgment  of  the  court,"  and  on  that  day  the 
judgment  was  rendered  on  the  verdict  for  the 
plaintiffs,  that  they  do  recover  against  the  said 
James  H.  Suydam  the  possession  of  the  said 
premises  according  to  the  said  verdict  of  the 
jury,  and  for  their  damages,  costs  and  charges; 
and  a  writ  of  possession  was  duly  issued,  di- 
rected to  the  Marshal  of  the  district.  All  these 
proceedings  were  in  the  usual  course  of  judicial 
action,  and  were  duly  and  formally  entered  on 
the  record  of  the  suit,  and  consequently  furnish 
no  ground  of  complaint  whatever  on  the  part  of 
the  present  plaintiff,  who  was  the  defendant  in 
the  court  below.  The  declaration  contained  on 
its  face  a  good  cause  of  action,  and  the  general 
issue  and  joinder  were  regularly  filed  in  the 
cause,  and  were  entirely  sufficient  to  make  up  a 
valid  issue  between  the  parties  to  the  suit;  and 
the  verdict,  which  was  strictly  formal  and 
legal,  was  in  every  respect  responsive  to  the  is- 
sue formed.  It  appears  that  the  jury  found,  in 
the  ver^  words  of  the  issue,  that  the  defendant 
was  guilty  of  unlawfull^v  withholding  the  prem- 
ises claimed  by  the  plaintiffs,  as  alleged  in  the 
declaration;  and  the  judgment  followed  the 
verdict,  and  was  founded  upon  it,  for  the  prem- 
ises as  they  were  set  forth  and  described  in  the 
S leadings.  Every  step  in  the  cause,  from  the 
ling  of  the  declaration  to  the  issuing  of  the 
writ  of  possession,  was  in  exact  conformity  to 
the  most  approved  practice  and  precedents  in 
the  federal  courts. 

We  do  not  understand  that  the  pleadings  or 
the  regularity  of  the  proceedings  are  in  any 
manner  called  in  question,  except  as  the  foun- 
dation of  a  judgment,  which  it  is  insisted  was 
erroneous,  for  reasons  altogether  aside  from 
any  connection  with  mere  matters  of  form. 
The  real  controversy  between  the  parties  has 
reference  more  especially  to  the  right  of  pos- 
session, and  consequently  extends  to  the  title 
of  the  premises  described  in  the  declaration, 
and  necessarily  involves  the  principal  questions 
which  were  presented  to  this  court  at  the  De- 
cember Term,  1860,  in  the  case  of  Williamson 
et  al.  V.  Berry,  8  How.  405;  and  we  regret  that 
the  facts  of  the  ease,  and  the  rulings  of  the 
court  below,  are  not  now  exhibited  in  a  man- 
ner to  justify  this  'court  in  giving  the  [*4SS 
subject  a  re-examination,  with  the  aid  of  the 
additional  light  which  has  been  thrown  upon  it 
by  the  elaborate  and  very  able  discussion  at 
the  bar;  and  the  more  so,  as  it  appears  that  a 
case,  depending  upon  the  same  evidence  ot 
title,  has,  sinee  that  time,  been  before  the  Court 
of  Appeals  of  the  State  of  New  York,  where  a 
conclusion  was  reached  widely  different  from 
the  one  expressed  by  this  court  on  the  former 
occasion,  in  the  answers  given  to  the  questions 
then  submitted  for  its  consideration.  The  diffi- 
culty, however,  in  the  way  of  any  such  ex- 
amination at  this  time  is  insurmountable,  for 
the  reason  that  the  record  does  not  eontaln 
either  a  bill  of  exceptions,  special  verdict,  or 
an  agreed  statement  of  facta.  Some  of  the 
questions  discussed  at  the  bar  might  have  be«i 
satisfactorily  presented  in  a  special  verdict,  or 
by  an  agreed  statement  of  facts,  whUe  in  re- 
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apect'  to  others,  apparently  regarded  as  import- 
ant, such  as  the  rulings  of  the  court  in  admit- 
ting or  rejecting  evidence,  it  is  proper  to  re- 
mark that  the^  could  only  be  brought  to  this 
court  for  revision,  by  a  bill  of  exceptions.  Such 
rulings  are  never  properly  included  in  a  special 
verdict,  any  more  than  in  an  agreed  statement 
of  facts.  A  special  verdict  is  where  the  jury 
find  the  facts  of  the  case,  and  refer  the  de- 
cision of  the  cause  upon  those  facts  to  the 
court,  with  a  conditional  conclusion,  that  if  the 
court  should  be  of  opinion,  upon  the  whole  mat- 
ter thus  found,  that  the  plaintiff  has  ^ood  cause 
of  action,  they  then  find  for  the  plaintiff;  and 
if  otherwise,  they  then  find  for  the  defendant; 
and  it  is  of  the  very  essence  of  a  special  ver- 
dict, that  the  jury  should  find  the  facts  on 
which  the  court  is  to  pronounce  the  judgment 
according  to  law,  and  the  court,  in  giving  judg- 
ment, is  confined  to  the  facts  so  found;  and 
every  special  verdict,  in  order  to  enable  the  ap- 
pellate court  to  act  upon  it,  must  find  the  facts, 
and  not  merely  state  the  evidence  of  facts;  so 
that,  where  it  states  the  evidence  merely,  with- 
out stating  the  conclusions  of  the  jury,  a  court 
of  error  cannot  act  upon  matters  so  found  In 
practice,  the  formal  preparation  of  such  a  ver- 
dict is  made  by  the  counsel  of  the  parties,  and 
it  is  usually  settled  by  them,  subject  to  the 
correction  of  the  court,  according  to  the  state 
of  facts  as  found  by  the  jury,  with  respect  to 
all  particulars  on  which  they  have  passed,  and 
with  respect  to  other  particulars,  according  to 
the  state  of  facts  which  it  is  agreed  they  ought 
to  find  upon  the  evidence  before  them.  After 
the  special  verdict  is  arranged,  and  U  is  re- 
duced to  form,  it  is  then  entered  on  the  record, 
together  with  the  other  proceeding  in  the 
catue,  and  the  questions  of  law  arising  on  the 
facts  found  are  then  decided  by  the  court,  as 
in  case  of  a  demurrer;  and  if  either  party  is 
dissatisfied  with  the  decision,  he  may  resort 
48  8*]  *to  a  court  of  error,  where  nothing  is 
open  for  revision,  except  the  questions  of  law 
inferentially  arising  on  the  facts  stated  in  the 
special  verdict;  and  ire  may  here  remark,  for 
the  purpose  of  illiutration,  that  it  is  not  so 
much  because  the  proceeding  is  denominated 
a  special  verdict,  that  the  party  by  virtue  of  it 
is  authorized  to  invoke  the  aid  of  a  revisory 
tribunal,  as  it  is  because  it  has  the  effect  to  in- 
corporate the  facts  of  the  case  into  the  record, 
which  otherwise  would  have  rested  in  parol, 
and  therefore  could  not  have  been  reached  on  a 
writ  of  error;  and  the  same  remark  applies  to 
a  bill  of  exceptions,  which  is  a  still  more  com- 
prehensive method  of  enlarging  the  record  by 
incorporating  into  it  not  only  the  facts  of  the 
ease,  but  the  rulincs  of  the  court  in  admitting 
and  rejecting  evidence,  and  the  instruetionH 
given  to  the  jury;  and  after  it  Is  signed,  sealed, 
and  filed  in  the  case,  it  becomes  a  part  of  the 
record,  and  the  matters  therein  set  forth  can  no 
more  be  disputed  than  those  contained  in  any 
other  part  of  the  same  record,  and  are  alike 
subject  to  revision  in  a  court  of  error.  It  is  a 
mistake,  however,  to  suppose  that  in  such  cases 
the  writ  of  error  operates  only  on  the  bill  of 
exceptions.  Such  is  never  the  fact,  unless  the 
whole  record  is  set  forth  in  the  bill  of  excep- 
tions; as  the  operation  of  the  writ  of  error  ad- 
dresses itself  to  the  record  as  an  entirety,  and 
not  to  any  separate  portion  of  it  as  distinct 
«89 


from  the  residue;  and  when  the  cause  is  rs- 
moved  into  the  appellate  court,  any  error  ap- 
parent in  any  part  of  the  record  is  within  tM 
revisory  power  of  such  tribunal.  The  rule  i*, 
that  whenever  the  error  is  apparent  on  Um 
record,  it  is  open  to  revision,  whether  it  b« 
made  to  appear  by  bill  of  exceptions,  or  in  any 
other  manner. 

Bennett  v.  Butterworth,  II  How.  669;  Sla- 
cum  V.  Pomery,  6  Cranch,  221;  Garland  v. 
Davis,  4  How.  131;  Cohens  v.  Virginia,  • 
Wheat,  410. 

When  a  party  is  dissatisfied  with  the  deci- 
sion of  his  cause  in  an  inferior  court,  and  ta- 
tends  to  seek  a  revision  of  the  law  applied  to 
the  case  in  a  superior  jurisdiction,  be  must 
take  care  to  raise  the  questions  of  law  to  bs 
revised,  and  put  the  facts  on  the  record  for  ths 
information  of  the  appellate  tribunal;  and  if  h( 
omits  to  do  so  in  any  of  the  methods  known  to 
the  practice  of  such  courts,  he  must  be  content 
to  abide  the  consequences  of  bis  own  neglect. 
Evidence,  whether  written  or  oral,  and  wheth« 
given  to  the  court  or  to  the  jury,  does  not  be- 
come a  part  of  the  record,  unless  made  so  by 
some  regular  proceeding  at  the  time  of  the 
trial  ana  before  the  rendition  of  the  judgment 
Whatever  the  error  may  be,  and  in  whatever 
stage  of  the  cause  it  may  have  occurred,  it 
must  appear  in  the  record,  else  it  cannot  be  re- 
vised in  a  court  of  error  exercising  jurisdictiOB 
according  to  the  course  of  the  common  law. 
A  bill  *of  exceptions,  undoubtedly,  is  [*4S4 
the  safest  method,  as  it  is  the  most  comprehen- 
sive one  in  its  operation;  and  where  the  facts 
are  disputed,  and  cannot  be  arranged  exce|A 
from  evidence  admitted  under  the  rnling 
of  the  court  as  to  its  admissibilty,  often- 
times it  becomes  the  only  effectual  mode  by 
which  all  the  rights  of  the  complaining  party 
can  be  preserved.  On  the  other  hand,  where 
there  is  no  dispute  in  regard  to  the  facts,  and 
consequently  no  necessity  for  any  ruling  oi  th« 
court  in  admitting  or  rejecting  evidence,  the 
same  purpose  may  be  safely  accomplished  by 
a  special  verdict,  or,  according  to  the  rule  es- 
tablished in  this  court,  by  an  agreed  statement 
of  facts.  United  States  v.  Eliason,  14  Pet. 
291 ;  Stimpson  v.  BaK.  &,  8.  R.  R.  Co.  10  How. 
329;  Graham  v.  Bayne,  18  How.  60.  Where  the 
facts  are  without  dispute,  and  agreed' bet weeo 
the  parties,  a  statement  of  the  same  may 
be  drawn  up  and  entered  on  the  record,  and 
submitted  directly  to  the  court,  for  its  decision, 
withouth  the  intervention  of  a  jury;  or  a  gen- 
eral verdict  may  be  taken,  subject  to  the  opin- 
ion of  the  court  upon  the  facts  so  agreed;  and 
in  either  case,  the  aggrieved  party  may  bring 
error  after  final  judgment,  and  have  the  ques- 
tions of  law,  arising  upon  the  facta  thus  spread 
upon  the  record,  re-examined,  as  in  the  ease  of 
a  special  verdict.  Faw  v.  Roberdeau's  Exrs.  J 
Cranch,  173;  Brent  v.  Chapman,  S  Cranch,  SfiS. 

It  should  be  observed,  however,  that  the  rul- 
ings previously  made  by  the  court,  in  admit- 
ting or  rejecting  evidence  during  the  progress 
of  the  trial,  are  no  more  revisable  on  a  special 
case,  aa  it  is  called,  when  the  verdict  is  takea 
subject  to  tlie  opinion  of  the  court  on  an 
agreed  state  of  facts,  than  where  the  agreed 
statement  is  submitted  directly  to  the  court, 
without  the  intervention  of  the  jury;  and  for 
the  obvious  reason  that,  in  the  one  ease  as 
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mneh  «a  in  the  other,  the  foundation  laid  for 
the  action  of  the  revisory  tribunal  is  based  up- 
on the  consent  of  the  parties  to  the  suit,  and 
consequently  the  action  of  the  appellate  court 
must  be  confined  to  the  facts  as  they  were 
agreed,  and  as  they  appear  in  the  record  of  the 
case.  Arthurs  t.  Hart,  17  How.  6;  Bizler  v. 
Kunkle,  17  S.  &  R.  310.  At  one  time  an  at- 
tempt was  made  to  introduce  a  different  prac- 
tice into  this  court;  but  it  was  distinctly  dis- 
claimed, and  has  never  been  sanctioned  in 
writs  of  error  to  any  of  the  circuit  courts  in 
States  where  the  proceedings  are  according  to 
the  course  of  the  common  law.  Shankland  ▼. 
The  Corporation  of  Washington,  5  Pet.  300. 

In  that  case,  it  was  agreed  by  the  parties  that 
the  question  of  the  admissibility,  competency 
and  sufficiency  of  the  evidence  to  maintain  the 
action,  should  be  submitted  to  the  court,  and 
that  in  considering  the  evidence,  the  court 
435*]  should  draw  'from  it,  so  far  as  it  was 
admissible  and  competent,  every  inference  of 
fact  and  law  which  it  would  have  been  com- 
petent for  a  jury  to  have  drawn  from  it;  and 
that  agreement  was  appended  to  an  agreed 
statement  of  facts,  on  which  the  case  was  sub- 
mitted to  the  determination  of  the  Circuit 
C6urt  in  this  district.  Subsequently,  it  was 
brought  into  this  court  on  a  writ  of  error  for 
revision,  and  was  heard  and  determined  upon 
the  matters  properly  exhibited  in  the  record; 
but  this  court,  in  giving  judgment,  took  occa- 
sion to  characterize  the  agreement  as  an  un- 
usual one,  and  denied  that  it  was  competent 
for  parties  to  impose  any  such  duties  on  this 
court,  and  expressly  declared  that  the  case  was 
not  to  be  drawn  into  precedent.  Whenever  the 
parties  to  a  pending  suit  desire  to  place  the 
facts  of  the  case  upon  the  record,  so  as  to  se- 
cure the  right  to  have  the  law  arising  on  the 
facts,  revised  on  a  writ  of  error,  they  must 
adopt  some  one  of  the  methods  already  sug- 
gested to  effectuate  that  purpose,  as  there  are 
■•  other  effectual  methods  by  which  it  can  be 
accomplished. 

Other  modes  are  known  to  the  practice  of 
this  court,  by  which  the  evidence  produced 
against  a  party  may  in  certain  cases  be  put  on 
the  record  either  in  whole  or  in  part,  accord- 
ing to  the  circumstances,  so  as  to  secure  the 
right  to  have  the  questions  of  law  arising  upon 
it  revised  on  a  writ  of  error;  but  every  pro- 
ceeding of  that  kind  is  either  so  limited  in  its 
application  or  so  tied  up  by  conditions,  that 
they  are  seldom  of  much  practical  importance, 
and  are  only  referred  to  on  the  present  occa- 
sion to  confirm  the  proposition  already  ad- 
vanced, that  no  ancillary  step  in  the  cause  is  of 
any  avail  to  a  party  as  laying  the  foundation 
to  support  a  writ  of  error  any  farther  than  it 
has  the  effect  to  place  on  the  retard  what  other- 
wise would  rest  in  parol.  Fecmerly  it  was 
•onsidered  that  a  party  might  always  demur  to 
the  evidence  produced  against  him,  as  a  matter 
of  right;  and  while  that  was  so.  a  demurrer 
to  evidence  was  equally  effectual  with  a  bill 
of  exceptions  to  the  extent  of  its  operation.  4 
Chit.  Gen.  Prae.  7 ;  2  Inst.  427.  The  bill  or  ex- 
ceptions was  always  the  more  compr'hens've 
remedy,  because  it  extended,  as  it  still  does,  not 
only  to  the  facts  in  the  case,  but  also  to  the 
rulings  of  the  court  in  admitting  or  rejecting 
«videnee,  and  to  the  instructions  given  to  the 
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jury  upon  its  legal  effect.  A  demurrer  to  the 
evidence,  while  its  operation  in  one  respect  ip 
nearly  the  same  as  that  of  the  bill  of  excep- 
tions, in  another  is  very  different.  It  extends 
only  to  the  evidence  produced,  as  the  term  im- 
ports, and  has  no  effect  at  all  upon  the  rulings 
of  the  court  by  which  it  was  received;  and  as 
a  necessary  consequence,  where  the  error  of  the 
court  consists  in  having  admitted  improper 
evidence,  the  effect  of  a  'demurrer  to  ['436 
it  would  be  to  waive  the  objection  to  the 
ruling  instead  of  laying  the  foundation  to 
correct  the  error.  Bufkely  t.  Butler,  2  B.  &  C. 
434.  A  demurrer  to  evidence  is  defined  by  the 
best  text  writers  to  be;  a  proceeding,  by  which 
the  court  in  which  the  action  is  depending,  is 
called  upon  to  decide  what  the  law  is  upon  the 
facts  shown  in  evidence;  and  it  is  regarded  in 
general  as  analogous  to  a  demurrer  upon  the 
facts  alleged  in  pleading.  When  a  party  wishes 
to  withdraw  from  the  jury  the  application  of 
the  law  to  the  facts,  he  may,  by  consent  of  the 
court,  demur  in  law  upon  the  evidence,  the 
effect  of  which  is  to  take  from  the  jury  and  re- 
fer to  the  court  the  application  of  the  law  to 
the  facts,  and  thiu  the  evidence  is  made  a  part 
of  the  record,  and  is  considered  by  the  court  as 
in  the  case  of  a  special  verdict.  A  mere  de- 
scription of  the  proceeding  is  suflScient  to  show 
that  it  is  the  evidence,  and  nothing  else,  that 
goes  upon  the  record.  Since  it  was  determined 
that  a  demurrer  to  evidence  could  not  be  re- 
sorted to  as  a  matter  of  right,  it  has  fallen  into 
disuse;  and  as  long  ago  as  1813  it  was  regarded 
by  this  court  as  an  unusual  proceeding,  and 
one  to  be  allowed  or  denied  by  the  court  in  the 
exercise  of  a  sound  discretion  under  all  the  cir- 
cumstance* of  the  case.  Young  v.  Black,  7 
Cranch,  S66;  United  States  Bank  v.  Smith,  11 
Wheat.  171 ;  Fowle  v.  Common  Council  of  Al- 
exandria, 11  Wheat.  322. 

Another  method  by  which  certain  evidence 
may  be  incorporated  into  the  record  at  the  nisi 
prius  trial  is  by  oyer,  which  occurs  where  the 
plaintiff  in  his  declaration,  or  the  defendant  in 
his  plea,  finds  it  necessary  to  make  a  profert 
of  a  deed,  probate,  letters  of  administration, 
or  other  instrument  under  seal,  and  the  other 
party  prays  that  it  may  be  read  to  him, 
which  in  such  a  case  cannot,  as  a  general  rule, 
be  denied  by  the  court;  and  the  effect  of  the 
proceeding,  in  certain  cases,  is  to  make  the  in- 
strument a  part  of  the  pleadings,  and,  conse- 
quently, to  place  it  within  the  operation  of  a 
writ  of  error,  which,  in  every  case  where  the 
proceeding  is  according  to  the  course  of  the 
common  law,  brings  up  the  whole  record;  and 
in  all  these  cases,  as  well  as  in  the  one  first 
named,  it  is  because  the  evidence,  whatever  it 
may  be,  is  made  a  part  of  the  record  by  the 
proceeding,  that  the  questions  of  law  arising 
upon  it  become  a  proper  subject  of  revision  on 
the  writ  of  error.  1  Chit,  on  Plead.  lOth  Am. 
ed.  431;  1  Tidd's  Prac.  3d  Am.  ed.  686.  And 
the  same  effect  is  produced  and  the  same  ob- 
ject is  attained  when  the  defendant  demurs  to 
the  declaration,  or  when  either  party  demurs  to 
a  material  portion  of  the  pleadings  on  which 
the  cause  depends;  and  so  it  must  have  been 
understood  by  this  court  in  Gorman  et  al.  v. 
Lenox,  15  Pet.  US,  where  'it  was  held,  ['4S7 
in  accordance  with  the  principle  here  advanced, 
that  the  action  of  the  Urcuit  Court  of  this  dis- 
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trict,  in  sustaining  a  demurrer  to  a  pica  of  per- 
formance in  a  suit  on  a  replevin  bond,  was  the 
subject  of  a  revision  on  a  writ  of  error;  and 
the  rule  adopted  in  that  case  was  undoubtedly 
correct,  as  the  effect  of  the  demurrer  was  to 
make  the  error  apparent  in  the  record; .  and 
when  that  is  so,  it  becomes  the  subject  of  re- 
vision just  as  much  as  when  it  is  made  to  ap- 
pear by  a  bill  of  exceptions  or  a  special  verdict. 

We  have  now  adverted  to  the  several  methods 
acknowledged  bv  courts  of  error,  by  which 
matters  resting  in  parol  at  the  trial  in  the  sub- 
ordinate tribunal  may  be  put  on  the  record,  so 
as  to  lay  a  proper  foundation  for  a  revision  of 
the  legal  questions  arising  out  of  them  in  the 
appellate  court,  and  there  are  no  others  which 
can  be  recognized  in  this  court  in  cases  where 
the  proceedings  are  required  to  be  according 
to  the  course  of  the  common  law.  Dougherty 
T.  Campbell,  1  Blackf.  39;  Cole  v.  Driskell,  1 
Blackf.  16. 

A  writ  of  error  is  an  original  writ,  and  lies 
only  when  a  party  is  aggrieved  hj  some  error 
in  the  foundation,  proceedings,  judgment,  or 
execution,  of  a  suit  in  a  court  of  record,  and  is 
defined  to  be  a  commission,  by  which  the  judges 
of  one  court  are  authorized  to  examine  a  record 
upon  which  a  judgment  was  given  in  another 
court,  and,  on  such  examination,  to  affirm  or 
reverse;  and  it  was  expressly  held  by  this 
court  in  Cohens  v.  Virginia,  6  Wheat.  410, 
that  the  writ  of  error  operated  upon  the  rec- 
ord, and  that  its  effect  under  the  Judiciary 
Act,  was  to  bring  it  into  this  court,  and  submit 
it  to  a  re-examination;  and  it  is  also  laid  down 
by  the  best  writers  on  pleading,  that  nothing 
will  be  error  in  law  that  does  not  appear  on 
the  face  of  the  record,  for  matters  not  so  ap- 
pearing arc  not  supposed  to  have  entered  into 
consideration  of  the  judges.  Steph.  on  Plea.  121. 

The  writ  of  error  in  this  case  was  issued  on 
the  18th  day  of  December,  1864,  and  on  the 
29th  day  of  January,  1855,  an  additional  pa- 
per was  filed,  which  in  the  transcript  is  denomi- 
nated the  "case,"  and  is  the  one  which  fur- 
nished all  the  materials  for  the  discussion  at 
the  bar.  It  purports  to  contain  all  the  evi- 
dence introduced  at  the  trial  in  the  court  be- 
low, as  well  that  given  by  the  defendant  as 
that  given  by  the  plaintiffs,  and  certain  offers 
of  proof  on  the  part  of  the  plaintiffs,  which 
wore  objected  to  by  the  defendant,  and  ex- 
cluded by  the  court.  This  mass  of  evidence, 
with  the  exhibits,  filling  sixty  pages  of  the 
transcript,  has  respect,  on  the  one  side  or  the 
other,  to  the  title  and  right  of  possession  to 
the  premises  described  in  the  declaration,  and 
comprises  all  the  evidences  of  title  which  were 
4S8*]  before  this  court  on  the  former 'occasion; 
and,  in  addition  thereto,  certain  admissions  of 
the  parties  and  other  parol  evidence.  It  is  now 
drawn  up  in  the  form  of  a  report  of  the  judge 
who  presided  at  the  trial,  and  is  signed  by 
him,  and  is  under  seal;  and,  as  we  understand 
the  indorsement,  is  certified  to  be  correct  by  the 
counsel  of  the  plaintiffs.  The  conclusion  of  the 
report  ia  as  follows: 

"A  verdict  was  then,  by  direction  of  the 
court,  taken  for  the  plaintiffs,  for  the  premises 
claimed,  subject  to  the  opinion  of  the  court 
upon  the  questions  of  law,  with  liberty  to 
either  party  to  turn  this  case  into  a  special 
verdict  or  bill  of  exceptions." 
•83 


Whatever  might  have  been  the  right  of  ite 
parties  under  that  report,  it  is  too  plain  fer 
argument,  that  no  one  connected  with  its  pr^ 
aration  could  liave  regarded  it  either  as  • 
special  verdict  or  a  bill  of  exceptions.  All  that 
it  professed  to  do  was  to  give  either  party  the 
liberty  to  turn  the  case  into  one  or  the  other 
of  those  forms  of  proceeding;  and  it  is  a  suffi- 
cient answer  to  any  pretensions  under  the  re- 
port, to  say,  that  the  change  has  not  ben 
made;  that  for  some  reason  unknown  to  this 
court,  the  right  to  make  the  change,  if  such  it 
was  has  never  been  exercised;  and  that  it  ii 
now  presented  here  in  the  form  in  which  it 
was  prepared  when  it  is  too  late  to  make  tht 
alteration.  And  we  also  say  that  this  court 
cannot  so  far  depart  from  the  settled  praetie* 
and  regular  course  of  proceeding  as  to  give  sa 
effect  to  the  paper  which  neither  its  contents 
nor  terms  would  warrant;  nor  can  we  attempt 
to  do  for  the  plaintiff  in  error,  what  it  was  lui 
duty  to  have  done  at  the  trial,  and  before  the 
writ  of  error  was  sued  out;  nor  are  we  pre- 
pared to  admit  that  the  option  given  to  tun 
the  case  either  into  a  special  verdict  or  a  bill  of 
exceptions  could  have  been  exercised  by  cither 
party  under  the  concluding  portion  of  that  re- 
port, without  the  assent  of  the  jndge  who  pre- 
sided at  the  trial,  and  irrespective  of  his  au- 
thority. On  the  contrary,  we  conclude  that 
"where  a  case  shall  be  made  with  leave  to 
turn  the  same  into  a  special  verdict  or  bill  of 
exceptions,  the  party  shall  not  be  at  liberty  to 
do  either,  at  his  election,  but  the  court  may,  if 
they  think  proper,  prescribe  the  one  which  he 
shall  adopt.''    Conk.  Trea.  3d  ed.  p.  444. 

Nothing  leas  than  the  presence  and  assent  of 
the  court,  we  think,  can  give  any  legal  validity 
to  a  special  verdict;  and  in  respect  to  a  bill  m 
exceptions,  it  must  always  be  signed  and  sealed 
by  the  judge,  or  else  it  would  be  a  nullity. 
Phelps  T.  Mayer,  16  How.  160.  A  special 
verdict  ought  always  to  be  settled  under  tht 
correction  of  the  judge  who  presided  at  the 
trial,  and,  whether  prepared  at  the  time  or  sub- 
sequently, it  should  be  filed  as  of  the  tenn 
when  the  trial  took  place.  Turner  ▼- 
•Yates,  16  How.  14;  Sheppard  v.  Wil-  [*4St 
son,  6  How.  276.  The  necessary  effect  of  the 
proceeding,  where  the  verdict  is  taken  subject  to 
the  opinion  of  the  court,  would  be  to  postpooe 
the  preparation  of  the  special  verdict  till  after 
the  parties  were  beard,  and  the  opinion  given; 
and  to  that  extent  the  delay  is  allowable, 
though  we  are  by  no  means  prepared  to  admit 
that  it  may  be  done  after  the  cause  has  bees 
removed  into  this  court.  The  result  is,  we  hav* 
come  to  the  conclusion,  on  this  branch  of  the 
case,  that  the  paper  in  the  transcript  denomi- 
nated the  "case^  must  be  considered  merely^  as 
a  report  of  the  judge  who  presided  at  the  trial; 
that  it  is  not  a  part  of  the  record,  eind,  cob- 
sequent  ly,  must  be  wholly  disregarded  by  this 
court,  in  determining  whether  the  judgment  of 
the  court  below  ought  to  be  reversed  or  af- 
firmed. Having  come  to  that  eonclnsion,  it  be- 
comes unnecessary  to  notice  any  of  the  rulings 
of  the  court  in  admitting  or  excluding  evideaee, 
as  no  part  of  that  report  can  be  taken  into  ttm- 
sideration.  The  question,  whether  the  report 
of  a  judge  who  tried  the  cause  was  a  part  of 
the  record,  came  up  directly  before  this  eooit, 
in  Inglee  r.  Ooolidge,  2  Wheat.  263;  and,  after 

a*  Biom. 


Digitized  by 


Google 


18S7. 


tiUYDAM  V.  WlLUAllSON. 


427-442 


a  deliberate  consideration,  the  court  unani- 
mously determined  tliat  it  did  not.  It  was  a 
writ  of  error  to  tlie  Supreme  Judicial  Court  of 
Massachusetts.  The  record  showed  that  tlie 
jury  found  a  general  verdict  for  tlie  original 
plaintiff,  and  the  cause  was  then  continued,  as 
(he  record  stated,  "for  the  opinion  of  the  wholu 
court  upon  the  law  of  the  case,  as  re- 
ported by  the  judge  who  tried  the  same,  and 
at  a  subsequent  term  judgment  was  rendered 
for  the  plaintiff  upon  the  verdict.  When  the 
record  was  brought  into  this  court,  the  report 
of  the  judge  was  annexed  to  the  writ  of 
piTor  with  the  other  proceedings  and  exhibits 
in  the  cause,  and  this  court,  in  speaking  of  the 
report,  said:  It  is  not  like  a  special  verdict,  or  a 
statement  of  facts  agreed  of  record,  upon  which 
the  court  is  to  pronounce  its  judgment.  The 
judgment  was  rendered  upon  a  general  verdict, 
and  the  report  is  mere  matter  in  pais  to  regu- 
late  the  discretion  of  the  court  aa  to  the  pro- 
priety of  granting  relief,  or  sustaining  moticm 
for  a  new  trial. 

Other  cases  have  been  decided  by  this  court, 
asserting  the  same  general. principle,  that  noth- 
ing can  be  connidcrud  upon  a  writ  of  error  ex- 
cept what  appears  upon  the  record;  and  one 
in  particular,  which,  in  that  point  of  view, 
bears  a  very  close  analogy  to  the  case  under 
consideration.  We  allude  to  the  case  of  Minor 
T.  Tillotson,  2  How.  392,  which  was  a  writ  of 
error  to  the  Circuit  Court  of  tlie  Eastern  Dis- 
trict of  Louisiana,  under  the  22d  section  of  the 
Judiciary  Act.  A  mass  of  evidence  in  that  case 
was  received  from  both  parties,  consisting  of 
concessions  and  grants  under  the  Spanish  Uov- 
440*]  ernment,  intermediate  'conveyances, 
documents  showing  the  proceedings  in  regard 
to  the  title  under  toe  laws  of  the  United  States, 
and  parol  testimony;  and  the  cause  was  sub- 
mitted to  the  court  under  an  agreement  that 
those  documents,  proceedings,  and  parol  testi- 
mony, constituted  all  the  evidence  on  which  the 
cause  was  tried,  and  that  the  agreement  was 
"made  for  a  statement  of  the  facts  in  the  case." 
This  court  then  said,  it  seems  to  have  been  sup- 
posed that  the  agreement  of  the  counsel  that 
the  evidence  in  the  cause  should  be  considered 
as  a  statement  of  facts,  was  a  sufficient  ground 
for  a  writ  of  error  on  which  a  revision  of  the 
legal  questions  might  be  made,  and  intimated, 
very  strongly,  that  if  it  were  so,  it  would  be 
to  require  the  court  to  try  the  cnusc  on  its 
merits,  and  emphatically  declared,  "this  is  nev- 
er done  on  a  writ  of  error,  which  issues  ac- 
cording to  the  course  of  common  law."  And  so, 
also,  it  was  held  in  Leland  et  al.  v.  Wilkinson, 
6  Pet.  317,  that  the  private  laws  of  a  State, 
and  special  proceedings  of  the  ].«gislature  of  a 
State,  in  regard  to  the  sale  of  the  estate  of  a 
deceased  person  for  his  debts,  could  not  be  con- 
sidered, unless  they  were  found  in  the  record; 
and  in  Williams  v.  Norris,  12  Wheat.  117,  it  was 
determined  that  neither  depositions  nor  exhib- 
its, of  any  description,  constitute  "any  part  of 
the  record  on  which  tlie  judgment  of  appellate 
court  is  to  be  exercised,  unless  made  a  part  of 
it  by  a  bill  of  exceptions,  or  in  some  other 
manner  recognized  by  law."  These  cases,  w>- 
think,  have  a  strong  tendency  to  support  the 
proposition,  that  the  paper,  in  the  trunKrript 
denominated  the  "easp."'  ruiinot  lie  re;:urdeil  iis 
a  part  of  the  record,  and  if  nut,  tUvu  it  is  cleitr 
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that  it  cannot  be  considered  on  the  present  oe- 
rnsion,  irrespective  of  the  fact  that  it  was  not 
nicd  till  more  than  a  year  after  the  writ  of 
error  issued,  which  of  itself  is  decisive  of  the 
point  that  it  cannot  be  considered.  Williams  v. 
Xorris,  12  Wheat,  p.  120. 

It  is  certain,  therefore,  that  there  is  no  error 
in  the  record;  and  the  only  remaining  question 
is,  what  disposition  ought  to  be  made  of  the 
cause,  under  the  circumstances  of  the  caseT 

An  important  distinction  exists  in  respect  to 
writs  of  error  issued  under  the  22d  section  of 
the  Judiciary  Act,  from  those  issued  under  the 
25th  section  of  the  same  Act,  which  it  tiecomes 
necessary  to  notice  in  this  connection,  in  order 
to  maintain  a  writ  of  error  to  this  court  from  a 
State  Court  within  the  25tli  section  of  that  Act, 
it  must  appear  on  the  face  of  the  record  that 
some  one,  at  least,  of  the  questions  stated  in 
that  section  did  arise  in  the  State  Court,  and 
that  the  question  was  decided  in  the  Statu 
Court,  as  required  in  the  section;  and  if  it  does 
not  so  appear  in  the  record,  then  'this  [*4  4 1 
court  has  no  jurisdiction  of  the  case,  and  in 
that  event  the  writ  of  error  must  be  dismissed, 
as  this  court,  under  those  circumstnnccs,  has 
no  power  either  to  reverse  or  alTirm  the  judg- 
ment brought  up  for  revision ;  and  such  wiih  the 
state  of  the  record  in  Inglee  v.  Coolidgc,  and  ac- 
cordingly the  writ  of  error  was  dismissed.  The 
writ  of  error,  however,  in  this  case  issued  un- 
der the  22d  section  of  the  Judiciary  Act,  in  re- 
spect to  which  a  different  rule  prevails,  as  will 
be  seen  by  attending  to  the  langiingu  of  the  Act. 
That  section  provides,  in  effect,  that  final  judg- 
ments in  a  Circuit  Court  brought  there  by  origi- 
nal process  may  be  re-examined,  and  reversed 
or  affirmed,  in  this  court,  upon  a  writ  of  error; 
and  where  the  cause  is  brought  into  this  court 
upon  a  writ  of  error  issued  under  that  section, 
and  all  the  proceedings  are  regular,  and  no  ques- 
tion is  presented  in  the  record  for  revision,  it 
follows  by  the  express  words  of  the  section, 
that  the  judgment  of  the  court  must  be  aflirraed. 
IJeyond  question,  the  record  in  this  casi-  e\- 
liibits  every  fact  required  by  the  section  to  give 
this  court  jurisdiction  of  the  cause,  and  in 
strict  compliance  with  the  terms  of  the  Act. 
The  action  was  originally  brought  in  the  Cir- 
cuit Court  for  the  Southern  District  of  New 
York,  and  the  record  shows  a  sufficient  declara- 
tion duly  filed  in  court —  a  proper  and  valid 
issue  between  the  parties — a  perfect  finding  by 
the  jury  upon  the  issue  joined,  and  a  regular 
judgment  on  the  verdict,  which  was  final,  un- 
less reversed;  and  certainly  these  are  all  the 
requisites  of  a  record,  according  to  the  require- 
ments of  the  22d  section  of  the  Judiciary  Act, 
to  entitle  a  party  to  retain  the  judgment  which 
has  been  given  in  his  favor.  Minor  et  al.  v. 
Tillotson,  1  How.  287;  Stevens  v.  fJladding,  19 
How.  64;  Lathrop  v.  Judson,  10  How.  60.  It  is 
only  when  the  xpecinl  verdict  is  ambiguous 
or  imperfect,  or  when  it  finds  only  the  evidence 
of  farts,  and  not  the  facts  themselves,  or  finds 
but  a  part  of  the  facts  in  issue,  and  is  silent 
its  to  others,  that  this  court  can  regard  the 
finding  as  a  mistrial,  and  order  a  venire  de  novo. 
Harnes  v.  Williams,  11  Wheat.  41.'i;  Carrington 
\:  The  Viatt,  18  How.  63;  Prentice  v.  Zane,  8 
ll.m-.  4SJ. 

Wlifii  I  he  record  exhibits  such  a  state  of 
Sm-lf:  it  i:-  then  cuuipetrnt  for  this  court  i<>  le- 
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mand  the  cause  for  •  new  trial,  in  order  that 
the  finding  of  the  jury  may  be  perfected.  The 
record  itself  in  such  a  case  shows  the  imperfec- 
tion wliich  it  is  the  purpose  of  the  new  trial  to 
remedy,  and  it  constitutes  the  basis  of  the  ac- 
tion of  the  court  in  giving  the  order  to  send 
the  cause  down  to  a  rehearing.  No  such  imper- 
fection appears  on  this  record.  On  the  contrary 
the  record  shows  a  perfect  finding  of  the  jury, 
and,  on  a  careful  inspection  of  the  transcript, 
443*]  'we  are  unable  to  discover  error  in  any 
part  of  the  proceedings. 

The  judgment  of  the  Circuit  Court  is,  there- 
fore, affirmed,  with  costs. 


ALFRED  INGRAHAM  and  George  Read,  As- 
signees in  trust  of  the  Grand  Gulf  Railroad 
and  Banlcing  Company,  Appts., 


HENRY  S.  DAWSON,  Administrator  of  Moses 
Groves,  Deceased;  Josiah  Stansbrough  and 
John  R.  Marshall. 

(See  S.  C.  20  How.  486-196.) 

Informalities  in  State  Court,  not  reviewable 
here. 

A  conrt  of  the  United  Stotcs,  In  a  suit  by  bill  In 
equity  cannot  call  In  question  the  Informalities, 
if  ao7  exist,  that  may  have  occurred  In  executing 
the  judgment  of  the  State  Court. 

It  was  the  duty  of  the  State  Court  to  correct 
any  misconduct  or  mistake,  bad  complaint  been 
made  In  time  and  proper  form. 

Argued  Apr.  27,  1858.      Decided  May  14,  1868. 

THE  bill  in  this  case  was  filed  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  by  the  appellants,  to 
enforce  their  rights,  as  assignees  of  the  Grand 
Gulf  Railroad  and  Banking  Company,  to  cer- 
tain judgments  against  Groves.  The  court  be- 
low having  dismissed  the  bill,  the  complainants 
appealed  to  this  court. 

A  further  statenipnt  appears  in  the  opinion  of 
the  court,  and  a  still  fuller  statement  may  be 
found  in  the  able  opinion  of  the  Circuit  Court, 
given  bolow,  and  referred  to  in  the  opinion  of 
this  court. 

Opinion  of  the  Circuit  Court  delivered  June 
11th,  1855. 

The  facts  of  this  case  are,  that  in  May,  1841, 
the  Grand  Gulf  Railroad  and  Banking  Com- 
pany, of  Grand  Gulf,  Mississippi,  recovered  two 
judgments  against  Moses  H.  Groves,  for  the 
aggregate  sum  of  $22,638.43,  with  arrears  of  in- 
terest and  costs. 

Prior  to  this  event,  the  Bank  had  suspended 
specie  payments,  and  in  February,  1842,  made 
a  general  assignment  of  its  effects  to  the  plain- 
tiff, Ingraham,  and  one  Lindsay  (of  whom  the 
plaintiff  Read  is  the  assignee  or  successor),  to  be 
collected  and  appropriated,  Ist,  to  the  expenses 
of  the  trust;  2a,  to  pay  off  judgment  creditors; 
3d  to  indemnify  and  save  harmless  the  sureties 
or  guarantees  of  any  engagement  of  the  Bank; 
4th,  to  make  an  equal  distribution  among  the 
remaining  creditors. 
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The  trustees  accepted  their  appointment,  sat 
in  1842  notified  the  curator  of  the  debtor, 
Groves  (H.  H.  Groves),  that  these  judgmeati 
had  boon  assigned  to  them. 

In  the  month  of  June,  1843,  the  defendut, 
John  R.  Marshall,  a  bill  holder  of  the  billa  of 
the  Grand  Gulf  Banking  Company,  cnnimenecd 
two  suits  by  attachment  in  the  District  Court 
of  the  Parish  of  Madison,  against  the  Corpoia- 
tion,  upon  the  bills  of  the  Sink,  and  recovered 
a  judgment  upon  the  two  suits  (which,  during 
the  progress,  had  been  consolidated),  for  tM 
sum  of  $4,395,  with  arrearages  of  interest  and 
costs. 

The  Sheriff  (among  other  property)  attached 
the  two  judgments  against  Groves  by  an  entry 
of  the  fact  upon  the  attachment,  and  by  notiee 
to  H.  H.  Groves,  administrator. 

The  Grand  Gulf  Banking  Company  appeared 
to  the  said  suit  and  defended  it,  and  Ingraham 
and  Read  intervened,  claiming  through  their 
assignment  the  property  attached,  and  "oppos- 
ing the  plaintiff's  demand  to  claim  the  property 
attaclied." 

To  the  intervention  Marshall  answered,  deny- 
ing the  authority  of  the  Bank  to  make  an  as- 
signment, and  averring  that  the  assignments 
were  fraudulent  and  void,  designed  to  favor  a 
portion  of  the  creditors,  and  insisted  upon  the 
right  of  the  attaching  creditor  to  dispose  of 
the  effects  seized,  notwithstanding  the  assign- 
ment. 

A  suspensive  appeal  was  taken  immediately 
after  the  signature  of  the  judgment  to  the  Su- 
preme Court  of  the  State,  by  the  Bank  and  the 
assignees  (interveners),  and  a  judgment  of  af- 
firmance was  rendered  in  that  court.  This  «M 
entered  upon  the  minutes  of  the  District  Court 
for  Madison,  in  November,  1845.  In  Decem- 
ber thereafter,  an  execution  issued  to  the  Sher- 
iff, and  in  due  course  of  law  these  judgments 
were  sold,  in  April,  1846,  at  public  sale,  when 
Marshall,  the  plaintiff,  became  the  purchawr. 
He  transferred  his  title  in  his  co-defendants  by 
a  public  act  in  February,  1848. 

To  a  full  understanding  of  the  facts  and  ar- 
guments, it  is  proper  to  set  forth  the  proceed- 
ings in  the  Circuit  Court  of  Claiborne  County, 
Mississippi,  to  enforce  a  forfeiture  of  the  char- 
ter of  the  Bank.  In  September,  1845,  a  judg- 
ment of  partial  forfeiture  was  entered,  reserv- 
ing the  right  to  sue  and  collect  debts,  with  a 
view  to  the  settlement  of  the  affairs  of  the 
Bank,  and  on  the  17th  of  April,  1846,  a  final 
judgment  in  that  court,  forfeiting  the  whole 
charter,  was  entered. 

This  was  suspended  by  appeal  and  affirmed 
in  the  Supreme  Court  in  1848,  shortly  before 
this  suit  was  commenced. 

This  suit  was  commenced  to  enforce  the 
rights  of  the  assignees,  to  the  judgments  ren- 
dered against  Groves  in  1841.  The  jurisdiction 
of  Chancery  is  asserted  as  a  consequence  of  the 
destruction  of  the  legal  character  of  the  Onpo- 
ration,  and  upon  the  allegations,  that  the  judg- 
ment of  Marshall  waa  obtained  with  a  full  no- 
tice of  the  title  of  the  assignees,  and  that  the 
parties  who  claim  those  judgments  have  acted 
fraudulently  and  collusively,  in  obtaining  a  ti- 
tle to  them  through  the  action  of  the  courts  of 
Louisiana. 

The  jurisdiction  of  the  court  was  supported 
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hj  my  predecessor  in  this  court  in  1860,  in  de- 
termining the  demurrer  to  the  bill. 

The  case,  then,  rests  upon  the  respective 
titles  exhibited  in  the  bill  and  answers.  There 
is  no  support  for  the  allegations  of  fraud  or 
collusion  in  the  evidence.  The  only  questions 
to  be  considered  are,  whether  the  proceedings 
upon  the  attachment  of  Marshall  devests  the 
title  of  the  Bank  to  the  judgments  in  favor  of 
the  defendants,  and  whether  the  plaintiflTs  have 
confirtned  that  title  by  their  conduct  at  the 
■ale. 

The  Bank  and  the  intervenors  were  parties 
to  the  proceedings  and  judgment  of  the  at- 
taching creditors.  They  appeared  for  their  re- 
spective interests  in  the  subject  of  the  suit,  and 
contested  the  validity  of  the  creditor's  claim  to 
his  debt  and  satisfaction  from  the  property. 
Whatever  judgment  was  rendered  in- that  suit, 
is  conclusive  upon  them. 

The  judgment  entry  recites  that  a  jury  was 
impaneled,  the  evidence  closed,  the  case  argued; 
the  jury  retired  to  deliberate  upon  their  ver- 
dict, returned  into  court  with  their  verdict, 
which  was  read,  agreed  to,  and  ordered  to  be 
recorded. 

The  verdict  is  for  the  plaintiff  against  the 
defendant,  for  his  debt  and  interest.  It  pro- 
ceeds to  declare  that  the  intervenors  have 
established  no  evidence  of  their  claim  to  the 
property,  as  set  forth  in  their  petition.  There- 
upon the  court  gives  judgment  that  the  plain- 
tiff recover  of  the  defendant  his  debts  and 
interest,  specially  setting  out  the  items  com- 
posing both. 

"It  is  further  ordered  that  the  property, 
rights  and  credits  attached,  be  sold  according 
to  law  to  satisfy  the  judgments  and  costs  of 
suit;  and  that  the  plaintiff  have  a  preference 
and  privilege  thereon;  and  that  the  demand  of 
the  intervenors  be  rejected,  with  costs  of  suit." 

This,  it  was  said,  was  done  and  signed  in 
spen  court  the  9th  May,  1844,  after  overruling 
the  motion  for  a  new  trial. 

E.  R.  Millson,  Judge. 

It  will  hardly  be  contended  that  this  is  not  a 
Snal  judgment  on  the  merits  conclusive  be- 
twAn  the  parties. 

Keene  v.  McDonough,  8  La.  187. 

The  parties  who  are  now  before  this  court, 
irere  parties  to  the  record  in  that  suit.  The 
plaintiffs  here,  were  there  claiming  to  have 
a  better  title  to  the  money  due  upon  the 
judgments  of  Groves  than  Marshall,  the  at- 
taching creditor,  by  virtue  of  their  deed  of  as- 
signment from  the  Dank.  The  Bank  was  be- 
fore the  court,  affirming  the  titles  of  their 
usignees;  Groves  was  before  the  court  as  a 
itockholder;  Marshall  was  before  the  court, 
:laiming  his  preference.  This  preference  is  de- 
clared, the  judgments  are  ordered  to  be  sold, 
ind  the  claim  of  the  plaintiff  is  dismissed.  It 
is  the  title  of  Marshall  and  his  assigns  under 
this  judgment  that  is  now  impeached,  and  im- 
peached as  inferior  to  the  claim  then  rejected. 
Ml  the  conditions  required  by  the  Code  to  give 
Force  to  this  judgment  as  a  res  judicata,  ap- 
pear here. 

C.  C.  22,  65. 

But  the  plaintiff  insists  that  this  is  not  the 
iudgmoit  rendered  in  the  cause.  He  pro- 
luccs  evidence  to  show  that  the  entry  on  the 
ninutes  contains  the  words  "as  in  case  of  non- 
15  L.  ed. 


suit,"  after  th*  words  of  rejection  of  the  inter- 
venor's  claim,  and  with  the  addition  of  those 
words  there  is  no  res  judicata. 

The  authorities  of  the  Code  practice  of  the 
decisions  of  the  Supreme  Court,  are  clear  that 
the  minute  entry  is  not  a  judgment.  The  Su- 
preme Court  will  not  entertain  an  appeal  from 
a  judgment  which  has  not  been  transferred  to 
the  book  of  judgments  and  signed  by  the  judge; 
and  the  courts  or  original  jurisdiction  are  not 
authorized  to  issue  an  exception  upon  such  an 
one. 

The  judgment  entries  on  the  minutes  do  not 
form  res  judicata.  They  cannot  be  looked  to 
to  impeach,  vary,  or  in  anywise  to  affect  the 
judgment  signed  by  the  judge  in  any  collateral 
proceedings. 

The  SUte  v.  McDonald,  17  La.  486;  Ex 
parte  Nichall,  4  Rob.  La.  62;  1  Ann.  206;  8 
Ann.  62. 

Considering  the  records  of  the  District  Court 
of  Madison  only,  there  can  be  no  question  that 
the  only  operative  judgment,  is  that  I  have 
first   described. 

The  question  which  arjses  upon  the  record 
of  the  Supreme  Court,  is  one  of  more  diffi- 
culty. In  the  transcript  placed  before  that 
court  upon  the  appeal  of  tiie  intervenors  and 
the  Bank,  the  judgment  was  copied  from  the 
minute  entry,  and  the  signature  of  tlie  judge 
superadded.  It  appears  there  that  the  claim 
of  the  plaintiff  (intervenors)  was  rejected  with 
coats,  as  in  case  of  nonsuit,"  and  no  mention 
is  made  of  the  refusal  of  a  new  trial. 

In  the  Supreme  Court  the  case  was  disposed 
of  upon  its  merits.  The  court  does  not  notice 
the  objection  to  the  rejection  of  the  evidence 
of  the  interveners  {the  deed  of  assignment), 
upon  which  their  title  depended,  and  without 
which  the  title  of  the  assignees  must  necessari- 
ly fail  on  their  intervention  in  the  District 
Court.  The  Supreme  Court  takes  no  notice  of 
the  fact  that  the  assignment  was  not  admitted 
as  evidence  upon  the  trial  in  the  District 
Court.  It  treats  the  assignment  as  a  part  of 
the  evidence,  and  allowed  the  plea  of  prescrip- 
tion against  the  claim  of  the  attaching  creditor 
to  impeach  it,  to  be  filed  in  that  court.  It  is 
difficult  to  refer  the  opinion  to  the  case  made 
on  the  record. 

It  may  be,  as  is  suggested  at  the  bar,  that 
the  case  was  submitted  with  a  knowledge  of 
the  condition  of  the  judgment  in  the  District 
Court,  and  with  a  view  to  a  decision  on  the 
merits;  or,  that  the  Supreme  Court  regarded 
the  words  "as  in  case  of  nonsuit"  added  to  a 
judgment  when  there  had  been  a  trial  and  ver- 
dict, without  significance,  or  tliat  the  court, 
finding  there  had  been  a  trial,  condemnation 
of  property  attached  to  be  sold,  and  the  pref- 
erence and  privilege  of  the  creditors  declared, 
supposed  them  sufficient  to  modify  the  import 
of  those  words,  and  that  it  understood  the 
judgment  to  conclude  the  parties  at  least  to 
the  extent  of  this  debt,  leaving  the  rights  un- 
impaired as-  to  other  parties.  I  should  hav0 
great  difficulty  with  the  case,  were  there  no 
other  circumstances  to  affect  it. 

The  general  rule  in  Louisiana  is,  no  matter 
what  form  of  action  or  proceeding,  whether  by 
petition,  exception  or  intervention,  the  question 
may  have  been  presented,  if  the  same  question 
once  judicially  decided  between  the  same  par- 
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ties  be  again  agitated,  it  is  sufflcient  to  create 
tlie  presuniptiun  reniilting  from  the  thing  ad- 
jiul);<'(l.  and  forms  a  cuiiiplete  bar. 
Plicque  V.  Perret,  19  La.  328. 
1  agree  tliat  "tlic  reasons  for  the  judgment" 
given  by  the  Supreme  Court  and  spread  upon 
tlie  record  in  accordance  with  the  Code  of 
Practice  (art.  909),  are  not  to  be  tal<en  as  tlie 
judgment.  But  when  the  import  of  tlie  judg- 
ment is  equivocal  or  ambiguous,  the  opinion  is 
important  in  determining  the  limits  of  the  res 
judicata. 

Plicque  V.  Perret,  19  La.  328;  6  Ann.  200; 
3  Ann.  202;  6  Ala.  141.  But  to  determine 
the  value  of  the  title  of  the  respondents,  we 
must  not  confine  our  observations  to  the  record 
of  the  Supreme  Court. 

The  Code  of  Practice  prohibits  the  issuing  of 
•n  execution  upon  judgments  from  that  court; 
whether  the  judgments  there  be  of  affirmance 
or  reversal,  the  execution  is  involved  upon  the 
court  of  original  jurisdiction.  It  directs  that 
the  judgments  shall  be  recorded  in  the  court  of 
original  jurisdiction  before  they  are  executed, 
and  the  order  to  record  the  judgment  must  be 
moved  for  in  open  court  by  the  party  desirous 
of  execution;  after  that  an  order  for  execution 
may  be  obtained  from  the  court. 
Cod.  Pr.  617,  618,  619,  623,  916. 
These  acts  were  performed  in  this  case.  The 
record  from  the  Supreme  Court  consisted  of 
the  opinion,  such  as  I  have  described  it,  where 
the  merits  of  the  title,  tlirough  the  assignment, 
are  carefully  examined  and  pronounced  insuf- 
ficient to  defeat  the  attachment,  and  conclud- 
ing with  the  announcement,  that  "  the  judg- 
ment of  the  Disrict  Court  is  therefore  aflirmed 
with  costs;"  and  thereupon  an  order  for  exe- 
cution was  made  by  the  District  Court. 

Wliat  was  then  the  condition  of  the  record 
of  the  District  Court?  The  original  judgment 
for  the  attaching  creditor  against  the  Banl<  and 
intervenors,  finding  a  debt,  condemning  the 
property  attached  to  be  sold,  declaring  a  pref- 
erence and  privilege  in  favor  of  the  creditor, 
and  rejecting  the  claim  of  the  assignees,  bear- 
ing the  signature  of  the  judge,  was  there,  and 
from  that  an  ap|>eal  has  been  allowed. 

Then  there  was  an  opinion  vindicating  that 
judgment  by  a  careful  examination  of  the 
assig^iment  of  the  Banlc.  and  pronouncing  its 
validity  as  against  the  attaching  creditor.  Then 
came  the  confirmatory  order,  which  the  Dis- 
trict Court  could  refer  to  nothing  but  the  judg- 
ment above  described,  and  finally  the  order  of 
execution. 

There  was  nothing  to  indicate  a  variance  be- 
tween the  transcript  in  ♦><•  Suprenie  Court  and 
the  legal  entry  of  judgment  in  the  District 
Court.  \o  inquirer  co:.'.,l  apply  the  conHrm- 
atory  order  to  other  than  this  judgment. 

Upon  this  condition  of  the  record,  the  exe- 
cution under  which  the  same  was  made  was 
levied,  the  property  appraised  and  sold.  The 
seizure  notice  to  the  defendant's  attorney  and 
file  appraisement  were  within  the  legal  delays, 
and  the  sale  after  the  return  day  of  the  execu- 
tion, was  permissible. 

Horsey  v.  Carrollton  Bank,  6  Ann.  2.'J7 ; 
Rowly  v.  Kemp,  2  Ann.  361. 

Till'  inquiry  remains,  what  title  did  the  pur- 
chiiser  take  bv  the  sale  and  conveyance  of  tlio 
SlicrilTt  The  purchaser  is  not  bound  to  look 
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beyond  the  decree  when  executed  by  •  eonrcy. 
aiice,  if  the  facts  necessary  to  give  the  eoiut 
jurisdiction  appear  on  the  face  of  the  proceed- 
ings, nor  to  look  further  bnck  than  the  ordtr 
of  the  court.  If  the  jurisdiction  was  improrj. 
dently  exercised,  or  in  a  manner  not  warranted 
by  the  evidence  before  it,  it  is  not  to,  be  cor- 
rected at  the  expense  of  the  purchaser,  vIm 
luid  a  right  to  rely  upon  the  order  of  the  omiit 
as  an  authority  emanating  from  a  competent 
jurisdiction. 

10  Pet.  S.  C.  460-478. 

The  defendant,  Marshall,  was  a  creditor,  pur- 
suing wliat  he  considered  to  be  his  legal  right, 
what  the  courts  bad  pronounced  to  be  a  legal 
right,  to  satisfaction  for  his  debt  from  judg- 
ments standing  in  the  name  of  his  debtor  upon 
the  records  of  tne  court  where  his  suit  vu 
commenced.  By  his  purchase  he  canceled  hit 
debt  against  the  defendant,  and  assumed  the 
burden  of  paying  the  costs  of  the  suit.  I  hare 
no  evidence  of  fraud  or  collusion  in  the  sale, 
or  of  any  inadequacy  of  price ;  but  there  ii  ev- 
idence that  the  same  was  open  and  public  and 
fairly  conducted.  Nearly  a  year  after,  h«  con- 
veyed to .  other  purchasers.  They  were  re- 
quired to  see  the  judgment  on  the  record*  of 
ilie  District  Court,  and  there  was  nothing  then 
except  what  inspired  confidence  in  the  title 
which  they  undertook  to  purchase.  They  law 
an  absolute  and  unqualified  judgment,  reject 
ing  the  claim  of  the  assignees  of  the  Bank  and 
condemning  the  effects  attached  to  the  sale. 
They  saw  no  entry  to  annul  or  modify  that 
judgment,  but,  on  the  contrary,  one  affirming 
it  in  all  its  parts,  with  reasons  of  its  propriety 
convincing  to  the  highest  court  of  the  State. 

The  questions  whether  the  attachment*  had 
been  legally  levied,  or  whether  the  propertj 
seized  was  a  subject  for  the  satisfaction  of  the 
attaching  creditor's  demand,  were  involved  in 
the  issues  tried,  and  the  order  for  an  execution 
of  the  judgment  was  given,  after  a  review  of 
all  the  claims  of  the  Bank  or  its  assigns.  The 
subjects  for  sale  were  judgments  on  the  record 
of  the  court  that  gave  the  order,  and  all  per- 
sons entitled  to  oppose  it  were  before  the  court. 
The  purchaser  was  entitled  to  make  the  pur- 
chase, with  an  assurance  that  liis  title  would 
be  respected. 

Nor  were  the  purchasers  advised  by  any  art 
of  the  assignees  that  there  was  peril  in  the  act 
of  purchase,  or  that  the  sale  was  a  derogation 
of  their  rights. 

Tlie  evidence  is  satisfactory  that  the  princi- 
pal assignee  was  at  the  sale,  and  before  and  at 
the  time  encouraged  purchasers  to  buy.  The 
assignees  were  interested  in  tliis.  for  the  claim 
of  the  attaching  creditors  was  a  c-tiarge  upon 
the  assets  that  might  come  to  their  hand*,  and 
its  payment  was  a  diminution  of  the  debts  that 
they  were  required  to  pay. 

Three  years  elapsed  from  the  entry  of  the 
unconditional  and  unexplained  order  of  affim- 
nnce  of  the  judgment  of  the  District  Court 
upon  the  records  of  the  District  Court,  befoi» 
this  suit  was  commenced.  No  effort  was  made 
during  that  time  to  harmonize  the  conflict  io 
the  various  and  discrepant  entries  in  the  court 
of  original  and  appellate  jurisdiction,  by  dirert 
applications  to  them. 

Xo  effort  has  been  made  by  the  assignees  to 
enforce  the  ju(I';nients  they  claim  in  tlie  oonrt 
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where  they  were  rendered,  and  which  has  as- 
sumed to  dispose  of  them,  nor  to  correct  the  ir- 
regularities of  the  officers  of  which  they  now 
eomplain. 

The  titles  which  have  been  granted  under  the 
orders  of  the  court,  and  the  acts  of  the  odicerii 
are  impeached  in  a  court  of  an  independent 
and  separate  organization,  and  in  a  collateral 
proceeding. 

The  attempt  is  made,  not  by  an  application 
CO  the  ordinary  jurisdiction  of  the  court,  but  to 
its  extraordinary  powers,  powers  which  do  not 
become  active  against  conscience  or  public  con- 
venience, and  when  there  has  not  been  good 
faith  and  reasonable  diligence. 

My  conclusion  is,  that  the  plaintiffs  have  not 
made  such  a  case  as  authorizes  the  interposition 
of  a  court  of  equity  for  their  relief. 

The  record  shows  a  final  judgmejit  of  uie 
court  of  original  jurisdiction  against  their  title. 
That  upon  their  own  appeal  an  erroneous  tran- 
script of  that  judgment  was  carried  to  the  Su- 
preme Court,  and  is  to  be  found  there  with  the 
rest  of  the  case.  But  that  this  case  was  not  car- 
ried to  the  books  of  record  of  the  Supreme 
Court,  nor  copied  into  its  opinion,  nor  recited 
in  its  final  order,  nor  do  the  reasons  for  the 
judgment  in  the  Supreme  Court  depend  upon 
its  restricted  language  of  the  judgment  exhib- 
ited in  the  transcript,  nor  does  the  decretal  or- 
der of  the  Supreme  Court  recite  or  relate  to  it. 

But  the  opinion  of  the  court  depends  upon  a 

J'udgment,  such  as  existed  on  the  record  of  the 
)istrict  Court,  and  the  confirmatory  order  was 
addressed  to  that  judgment. 

This  opinion  and  this  confirmatory  order 
were  spread  upon  the  records  of  the  District 
Court,  and  form  the  basis  of  the  executory  or- 
ders and  proceedings.  Rights  have  attached 
under  those  proceedings  and  orders,  not  only 
without  opposition,  but  with  the  solicitation 
and  consent  of  the  plaintiffs.  This  court  does 
not  feel  at  liberty  to  disturb  them,  by  an  in- 
quiry into  the  supposed  errors  or  irregularities 
which  may  be  found  in  the  various  entries  and 
proceedings  of  the  State  tribunals. 
Bill  dismissed  with  costs. 

(Signed)  J.  A.  Campbell, 

Assoc.  Justice  S.  C,  U.  S. 

Messrs.  H.  H.  Strawbridge  and  Reverdy 
Johnson,  for  appellants: 

The  court  having  no  verdict  and  no  evidence 
before  it,  in  favor  of  or  against  either  plaintiff 
or  intervcnor,  could  do  no  more  than  dismiss 
the  intervention  upon  which  the  law  required  a 
decision  to  be  rendered  at  the  same  time  that 
the  principal  demand  was  decided. 

Code  of  Pr.  arts.  154,  304;  Jones  v.  Lawrence, 
4  La.  Ann.  279. 

It  decided  as  it  had  full  right  to  do;  for,  as 
ruled  in  Abat  v.  Rion,  7  Mart.  569,  a  plaintiff 
may  be  nonsuited  in  the  discretion  of  the  court, 
after  a  special  verdict  against  him — ''a  verdict 
stating  some  naked  fact,"  as  in  the  present  in- 
stance. 

Omitting  the  words  "as  in  case  of  nonsuit," 
the  judgment  would  still  be  one  of  nonuuit  only 
for  "where  there  is  any  ambiguity  in  a  judg- 
ment, it  must  be  understood  with  reference  to 
the  verdict  (if  any)  on  which  it  is  based,  and 
which  it  must  follow.  Black  v.  Catlett,  1  Rob. 
La.  640,  and  "where  a  judgment  admits  of  two 
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constructions  that  will  l)e  adopted,  which  the 
court  should  have  rendered  on  the  facts  before 
it,  and  the  law  of  the  case." 

Trepagnivr  v.  Williams,  4  La.  99. 

The  rule  is,  that  when  a  plaintiff  or  an  op- 
posing intervenor  fails  to  make  out  his  case, 
there  will  be  judgment  as  in  case  of  nonsuit." 

Levistone  v.  Bona,  4  Rob.  La.  439;  CuUiver 
V.  Garic,  II  La.  88,  &  13  La.  137;  Hervey  v. 
Russell,  3  Mart.  N.  S.  59;  St.  Francis  v.  Lauve, 
lb.  62;  Harper  v.  Deslrchan,  12  Mart.  31; 
Shewell  v.  Stone,  lb.  387;  Turner  v.  Lockwood, 
4  Rob.  La.  444;  Curell  v.  Johnson,  12  La.  290. 

"Judgment  of  nonsuit  and  one  of  dismissal 
are  identical ;  and  by  the  C^e  of  Practice,  art. 
536,  are  not  res  ad  judicata." 

Clay  v.  His  Creditors,  9  Mart.  522,  is  a  case 
in  point;  so  Baudin  v.  Roliff,  1  Mart.  N.  S.  165; 
Dicks  V.  Cash,  7  Mart.  N.  S.  305;  Collerton  v. 
McCleary,  3  La.  430;  Gilbert  v.  Burg,  7  Rob. 
La.  18. 

"Nonsuit  adjudges  nothing." 

DeAreusbourg  v.  Chauvin,  6  La.  Ann.  778; 
Perillat  v.  Puech,  2  La.  428;  Mills  v.  Webber,  7 
Rob.  La.  108;  Rulledge  v.  Barnes,  12  Rob.  La. 
160;  Lynch  v.  Kitchen,  2  La.  Ann.  843;  so  in 
Carter  v.  Wilson,  2  Dev.  &  B.  L.  276. 

Again;  "when  a  case  goes  off  on  some  matter 
of  form  or  technical  defect,  it  is  obvious  that 
the  fact  itself  negatives  the  idea  that  the  cause 
of  action  or  defense  were  the  same,  or  that  the 
adjudication  was  on  the  contract;  and  a  case  so 
terminated  does  not  in  any  sense  form  res  ad- 
judicata  in  another  suit  in  which  the  original 
cause  of  action  is  in  controversy."  La.  St. 
Bank  v.  Orleans  Nav.  Co.  3  La.  Ann.  295,  213; 
Code  of  Practice,  art.  639. 

'"Where  there  is  doubt  upon  a  question  of  res 
adjudicata,  the  party  against  whom  the  plea  is 
set  up  should  have  the  benefit  of  that  doubt." 

West  V.  His  Creditors,  3  La.  Ann.  632,  and  4 
Ann.  541;  see,  also.  Municipality  No.  2  v.  New 
Orleans  Ck>tton  Press,  18  La.  21,  and  Clay  v. 
His  Creditors,  9  Mart.  621,  522,  a  case  much 
like  the  present,  and  to  which  we  specially  call 
attention. 

That  the  District  Court  of  the  State  should 
have  rendered,  did  render  a  judgment  as  in 
case  of  nonsuit,  could  legally  render  no  other, 
is  evident.  It  is  evolved  with  almost  the  force 
of  mathematical  demonstration  from  the  three 
following  propositions,  applied  to  the  record: 

1st.  The  character  of  an  action  depends  on 
the  prayer  for  judgment. 

Legay  v.  C^ieusse,  6  Rob.  La.  132;  Hood  t. 
Segrest,  1  Rob.  La.  109;  Kemper  v.  Hulick,  16 
La.  46;  Russell  v.  Spring,  10  La.  424. 

2d.  A  verdict  must  always  be  construed  with 
reference  to  the  pleadings. 

Harrison  v.  Faulk,  3  La.  70 ;  Downes  v.  Scott, 
3  Rob.  La.  84;  Morgan  v.  Driggs,  17  La.  184; 
Trepaniier  v.  Durnford,  5  Mart.  La.  452-457. 

3d.  Judgment  must  follow  the  verdict. 

Bedford  v.  Jacobs,  6  Mart.  N.  S.  449;  Dale 
v.  Downs,  7  Mart.  N.  S.  225;  Chain  v.  Kelso, 
7  Mart.  N.  S.  263;  Black  v.  Catlett,  1  Rob. 
La.  540. 

And  the  verdict  was  simply  that  the  inter- 
venors  had  established  no  evidence  of  their 
claim — a  separate  and  distinct  verdict,  and 
separately  signed. 

Be  all  this,  however,  as  it  may — whether  the 
reasoning  of  the  Supreme  Court  be  right   or 
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wrong,  applicable  or  inapplicable — ^thcir  ulti- 
mate decree  was,  that  the  judgment  of  the 
District  Court,  such  as  it  was,  certified  to  tliem 
by  the  proper  oflicer  under  liis  oath  of  office, 
be  affirmed — "judgment,  that  tlie  demand  of 
the  interveners  be  rejected  with  costs,  as  in 
case  of  nonsuit." 

Article  4,  sec.  1  of  the  Federal  Constitution 
provides  tliat  "full  faith  and  credit  shall  be 
given  in  each  State  to  the  public  Acts,  records, 
and  judicial  proceedings  of  every  other  State." 
They  are  certainly  entitled  to  the  same  faith 
before  tribunals  of  the  United  States. 
'  Mills  V.  Duryee,  7  Cranch,  484;  Hampton  v. 
McConnel,  3  Wheat.  234. 

Mr.  J.  P.  Benjamin,  for  appellees: 

1.  All  the  questions  raised  in  this  suit  have 
already  been  decided  in  the  State  Courts  of 
Louisiana.  The  judgment  in  the  Louisiana 
court  forms  res  judicata. 

The  present  complainants  were  parties  to 
the  suit  in  the  State  Court. 

The  title  now  set  up  by  them,  viz.:  the  as- 
signment, is  the  same  as  that  which  they  as- 
serted in  the  State  Court. 

The  property  in  dispute,  viz.:  the  two  judg- 
ments against  Moses  Groves,  is  the  same  as 
was  claimed  in  the  State  Court. 

All  the  elements  required  by  the  civil  law  to 
constitute  the  bar  res  judicata,  are  found  in 
the  present  case. 

Civil  Code,  2,  265. 

2.  But  it  is  said  that  the  judgment  in  the 
former  suit  was  one  of  nonsuit  only,  and  does 
not  bar  the  complainants.     This  is  erroneous. 

The  only  judgment  known  to  the  law  of 
Louisiana,  is  that  which  is  signed  by  the  judge. 
This  is  too  clear  to  admit  of  a  moment's  dis- 
pute. 

Code  of  Practice,  546,  547,  655. 

The  true  test  to  ascertain  if  the  judgment 
was  res  judicata,  is  the  finality  of  the  judg- 
ment. Did  it  dispose  of  the  subject-matter  in 
litigation  T 

Succ.  of  Durnford,  1  La.  Ann.  W;  Kellam 
T.  Rippey,  3  La.  Ann.  202. 

The  form  is  of  no  consequence;  for  a  judg- 
ment of  dismissal  or  nonsuit  may  be  definitive 
and  close  the  litigation  forever. 

City  Bank  v.  Walden,  1  La.  Ann.  46;  Brad- 
ford V.  Cook,  4  La.  Ann.  231;  Story,  Eq.  PI. 
sees.  456,  793;  1  Greenl.  sees.  606,  572;  2  Dan- 
iel's Eq.  Pr.  758. 

3.  Especially  is  the  judgment  to  be  consid- 
ered final  against  the  present  complainants, 
because  in  the  State  Court  they  were  parties 
intervening;  and  such  parties,  under  the  state 
practice,  assume  the  burden  of  making  their 
title  good  against  both  the  original  parties, 
and  the  judgment  in  the  original  proceeding  is 
final  and  conclusive  on  their  rights. 

Jones  v.  Lawrence,  4  La.  Ann.  279;  see, 
also,  provisions  of  Code  of  Practice,  art.  400. 

4.  The  complainants,  in  their  brief,  allege 
numerous  illegalities  and  informalities  in  the 
proceedings  in  the  State  Court,  by  which  the 
two  judgments  were  attached  and  sold. 

We  will  not  enter  into  an  argument  on  these 
points,  for  the  simple  reason  that  they  were 
parties  to  those  proceedings,  have  had  their 
day  for  pointing  ont  errors,  and  cannot  now 
collaterally  attack  the  proceedings  of  the  State 
Court.  The  State  Court  had  jurisdiction  of 
988 


the  subject-matter,  determined  the  validity  of 
the  attachment,  and  enfurcod  it.  Surely  tbit 
court  has  no  power  to  set  aside  and  annul  its 
acts. 

Mr.  Chief  Justice  Catron  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit,  by  bill  in  equity,  that  wu 
prosecuted  in  the  Eastern  District  of  Louiti- 
ana,  by  Ingraham  and  Read,  as  assignees  ig 
trust,  of  the  Grand  Gulf  Railroad  and  Bank- 
ing Company,  against  Dawson,  administrator  of 
Moses  Groves,  John  R.  Marshall  and  Joiith 
Stansbrough.  The  catise  was  pending  in  the 
court  below  for  several  years,  and  in  its  vari- 
ous details  is  complicated,  but  the  point  pre- 
sented for  our  consideration  is  a  narrow  one. 

According  to  the  practice  in  Louisiana,  the 
Circuit  Court  delivered  a  carefully  prepared 
opinion  on  the  final  hearing  there,  setting  forth 
the  facts  and  reasons  why  that  court  dismiaied 
the  bill.  The  opinion  will  be  found  in  the  pre- 
ceding report  of  this  cause.  We  briefly  restate 
the  facts  on  which  our  judgment  prooeedi: 

In  May,  1841,  the  Grand  Gulf  Bank  recov- 
ered two  judgments  against  Moses  Groves,  in 
the  District  Court  of  the  Parish  of  Madison,  in 
the  State  of  Louisiana,  amounting  in  the  ag- 
gregate to  more  than  $22,000.  Groves  died 
without  having  satisfied  those  judgments,  and 
the  assignees  by  this  bill  seek  to  enforce  pay- 
ment of  the  debt  from  the  estate  of  Groves, 
in  the  hands  of  his  administrator. 

The  Grand  Gulf  Banking  Company  bavin; 
failed,  in  February,  1842,  assigned  its  asset* 
in  trust  to  Ingraham  and  Lindsay,  including 
the  two  judgments  against  Groves.  Lindsay 
afterwards  died,  and  Read  ia  his  successor. 
This  is  the  title  relied  on  by  the  complain- 
ants. The  defense  set  up  depends  on  the 
validity  of  a  sale  of  said  judgments  by  legal 
process  against  Groves. 

Marshall  was  the  owner  of  a  large  amount 
of  bank  notes  put  in  circulation  by  the  Grand 
Gulf  Company.  In  June,  1843,  he  instituted 
a  suit  against  the  Bank  on  these  notes,  by  at- 
taching the  judgments  the  Bank  had  recovered 
against  Groves,  and  also  judgments  against 
other  persons.  The  suit  was  'prcisecutcd  [•■19S 
in  the  District  Court  of  the  Parish  of  Madison, 
in  Ix>uisiana.  To  this  proceeding  the  present 
complainants,  Ingraham  and  Read,  as  assignee 
of  the  Bank,  intervened  and  set  up  their  titk' 
by  the  assignment  of  the  judgments,  for  the 
purpose  of  defeating  the  attachment  of  Mar- 
shall, and  of  having  their  claim  as  trustees 
established  as  the  better  title.  Marshall  re- 
sponded to  this  allegation  of  the  intcrvenors, 
that  the  deed  of  assignment  was  void:  first, 
because  it  was  contrary  to  the  express  lavr  of 
Mississippi,  prohibiting  such  assignments;  and 
second,  that  it  was  void,  liecause  it  was  made 
for  the  purpose  of  defrauding  a  portion  of  the 
Bank's  creditors,  and  in  order  to  favor  othcn. 
The  parties  really  contesting  were  Marshall 
and  the  intervenors.  They  went  to  trial  be- 
fore a  jury  on  the  law  and  facts.  The  ver- 
dict found,  first,  that  the  debt  was  due  to  Mar- 
shall from  the  Bank;  and  second  (says  the  rec- 
ord), "we  of  the  jury  find  the  intcrvenom  ia 
the  case  have  established  no  evidence  of  their 
olaim  to  the  prox>erty,  as  set  forth  in  the  peti- 
tion." 
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The  jndgment  recites  that  the  verdict  was  in 
favor  of  the  plaintiff,  Marsliall,  and  against 
the  defendants  and  intervenors ;  declares  tlie 
amount  due  to  the  plaintiff;  adjudges  a  pref- 
erence and  privilege  upon  the  property,  rights 
and  credits  attached;  orders  them  to  be  sold, 
according  to  law,  to  satisfy  the  plaintiff's 
judgment.  "And  it  is  further  ordered  and  de- 
creed, that  the  demand  of  the  intervenors  I>e 
rejected  with  costs." 

This  judgment  was  afHrmed  in  the  Supreme 
Court  of  Louisiana  on  appeal,  prosecuted  on 
the  part  of  the  Bank  and  the  intervenors.  The 
judgment  as  affirmed  was  duly  entered  in  the 
District  Court,  which  proceeded  to  execute  the 
same. 

The  bill  seems  to  have  been  founded  on  the 
supposition  tliat  the  intervention  was  rejected, 
and  the  intervenors  nonsuited  in  tlie  District 
Court;  and  that,  therefore,  they  were  not  con- 
cluded, and  at  liberty  to  pursue  their  claim  on 
the  deed  of  assignment  made  to  them  by  the 
Grand  Gulf  Bank. 

The  assumption  that  the  intervenors  were 
nonsuited  in  the  State  Court  is  founded  on  a 
supposed  record  furnished  to  the  complainants 
by  the  Clerk  of  the  District  Court,  which 
probably  might  bear  this  construction;  but  it 
appears  tliat  no  such  record  exists  in  that 
court,  and  that  a  copy  of  a  memorandum, 
kept  in  a  book  to  refresh  the  memory  of  the 
Clerk  from  which  the  record  signed  by  the 
judge  was  made,  ia  the  writing  relied  on.  The 
memorandum  has  no  value  in  this  cause.  The 
judgment  above  recited  defeated  the  assign- 
ment set  up  by  the  complainants  in  their  pe- 
tition of  intervention,  and  in  terms  bound  the 
property  attached;  nor  could  a  court  of  the 
United  States,  in  a  suit  by  bill  in  equity,  call 
406*]  in  question  the  informalities,  if  *any 
exist,  that  may  have  occurred  in  executing  the 
judgment  of  the  State  Court.  It  was  the  duty 
of  tliat  court  to  correct  any  misconduct  or  mis- 
take on  the  part  of  the  Sheriff  in  conducting 
the  sale  of  the  judgments,  had  complaint  been 
made  in  time  and  proper  form. 

We  concur  with  the  Circuit  Court,  that  the 
bill  must  be  dismissed,  and  so  order. 


JOHN  SIGERSON,  PIff.  in  Er., 

v. 

EDWARD  MATHEWS. 

(See  S.   C.  20  How.  496-501.) 

Promise,  or  acknowledgment  by  indorser,  when 
waiver  of  notice. 

An  unconditional  promise  by  the  IndorBcr  of  a 
bill,  to  piijr  It.  or  an  nckDowl<Klj;ment  of  his  liabil- 
ity, and  knowledge  of  his  discharge  by  the  lacbes 
of  the  holder,  will  amount  to  an  Implied  waiver  of 
due  notice  of  a  demand  of  the  drawer,  acceptor, 
or  maker. 

Argued  Apr.  28,  1858.     Decided  May  14,  1858. 

THIS  suit  was  brought  in  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Missouri,  by  the  defendant  in  error,  against 
John  Sigcrson,  as  indorser  on  a  certain  prom- 
issory note. 


NOTB. — Promise  to  pny.  or  acknowledmnent  of 
■lability,  after  maturity.  Iiy  Indorser,  with  knowl- 
edge of  laches.  Is  waiver  of  notice— see  notes,  6 
L.  ed.   V.   S.  I>96;  20   L.U.A.  3U8. 

16  Ij.  ed. 


I     The  trial  below  having  resulted  in  a  verdict 
!  and  judgment  in  favor  of  the  plaintiff,  the  de> 
fendant  brought  the  case  here  on  a  writ  of 
error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Messrs.  C.  Cashing  and  R.  H.  Oillet,  for 
plaintiff  in  error: 

1.  The  note  in  question  was  not  an  accom- 
modation note,  made  for  the  defendant.  The 
evidence  of  Wilson  and  Taylor  shows  that  it 
was  a  regular  business  note,  taken  by  de- 
fendant on  the  sale  of  real  estate,  without  se- 
curity; and  that  when,  at  a  subsequent  day, 
the  property  was  redecded  and  the  remainder 
of  the  notes  given  up,  the  defendant  credited 
this  particular  note  on  another  debt  due  him 
from  James  Sigerson,  the  maker. 

2.  Unless  the  defendant  agreed  uncondition- 
ally, after  the  note  became  due  and  after  he 
knew  that  the  note  had  not  been  presented  for 
payment,  to  pay  said  note,  he  was  not  liable 
therefor. 

The  note  not  having  been  made  for  the  de- 
fendant's accommodation,  he  could  only  be 
made  liable  by  presentation,  demand  of  pay- 
ment and  notice  of  non-payment.  If  these 
steps  had  been  taken,  his  liability  became  fixed 
by  them,  but  otherwise  not.  If  he  made  any 
promise  on  misapprehension  of  the  facts,  he  is 
not  bound  by  it,  because  the  inducement  to 
make  it  was  not  what  it  appeared  to  be. 
There  is  no  evidence  that  the  necessary  steps 
had  lieen  taken  to  charge  the  indorser;  nor 
does  it  appear  that  the  defendant  had  been 
informed  of  the  true  state  of  the  facts  at 
the  time  of  the  conversation,  which  is  now 
claimed  to  be  a  promise  of  payment. 

In  Thornton  v.  Wynn,  12  Wheat.  183,  it  was 
held,  that  where  the  promise  or  agreement  was 
not  unequivocal,  it  would  not  authorize  a  re- 
covery. 

3.  An  agreement  to  pay  the  debt  of  a  third 
person  by  an  indorser,  where  the  note  was  not 
presented  at  tlie  time  and  place  of  payment, 
and  notice  of  non-payment  duly  given,  unless 
made  and  signed  by  the  parties  to  be  charged 
upon  a  consideration  specified  therein,  is  not 
binding  and  cannot  be  enforced. 

There  was  no  legal  contract  made  which 
could  bind  the  defendant,  because  no  consider- 
ation passed,  and  there  was  no  writing  signed 
by  the  defendant  by  which  he  agreed  to  pay 
James  Sigerson's  debt. 

He  stood  like  any  other  person  at  that  time 
in  relation  to  the  note.  Clearly  no  third  per- 
son would  be  chargeable  upon  a  naked  promise 
to  pay.  The  Statute  of  Missouri  is  express 
upon  this  point. 

Sec.  5,  of  ch.  68  of  the  Revised  Laws,  1  vol. 
p.  807,  provides: 

"No  action  shall  be  brought  to  charge  .  .  . 
any  person  upon  any  special  promise  to  an- 
swer for  the  debt,  default,  or  miscarriage  of 
another  person  .  .  .  ,  unless  the  agree- 
ment upon  which  the  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be 
in  writing  and  signed  by  the  party  to  be 
charged  therewith,  or  some  person  by  him 
thereto  lawfully  authorized." 

Under  this  provision,  the  agreement,  if  actu- 
ally made,  was  void,  and  cannot  be  enforced. 

4.  The  suggestion  by  the  defendant's  agent 
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that  he  need  not  prove  tlie  note  against  the 
estate  of  James  Sigerson.  and  that  it  would  be 
paid  at  maturity,  created  no  liability  on  the 
part  of  defendant. 

The  liability  of  tlie  defendant  did  not  de- 
pend upon  the  probating  of  the  note,  nor  did 
the  remark  that  it  would  be  paid  at  maturity 
amount  to  a  promise  to  pay.  The  inference 
was,  that  the  means  would  be  supplied  by 
those  whose  duty  it  would  be  to  provide  for 
the  payment. 

Nor  did  the  suggestion  to  Elder  tend  to 
show  that,  a  presentation,  demand  of  payment 
and  notice  of  non-payment  were  dispensed  with. 
The  remark  that  the  note  would  be  paid  at 
maturity,  seems  to  imply  that  the  defendant 
expected  that  the  note  would  be  paid  on  being 
presented  in  the  usual  eourae  of  business. 

fi.  The  court  erred  in  instructing  the  jury  on 
questions  not  raised  by  the  evidence. 

The  court,  in  its  instructions,  said:  "If  the 
jury  believe  from  the  evidence,  that  the  de- 
fendant, before  the  maturity  of  the  note,  in 
conversation  with  the  agent  of  the  plaintiff,  dis- 
pensed with  the  presentation  of  the  note  for 
payment  and  demand  of  payment,  and  prom- 
ised to  pay  the  note  or  procure  or  provide  for 
its  payment  at  maturity,  be  cannot  now  set  up 
as  a  defense  to  this  suit  that  said  note  was  not 

Jireaented  for  payntent  and  demand  made  there- 
or,  and  that  he  received  no  notice  of  the  dis- 
honor of  the  note." 

There  was  no  testimony  whatever  to  base 
this  instruction  upon.  It  was  merely  hypothet- 
ical and  calculated  to  confuse  and  mislead  the 
jury.  It  falls  within  the  case  of  Chirac  v. 
Beinecker,  2  Pet.  613,  and  The  U.  S.  v.  Breit- 
Hng,  ante,  p.  253,  decided  at  the  present  term 
of  this  court. 

In  the  present  case,  it  is  evident  that  this 
unauthorized  part  of  the  charge  had  its  effect 
and  misled  the  jury;  but  whether  it  do  so  in 
fact  or  not,  is  wholly  immaterial.  It  might 
have  done  so,  and  the  verdict  must,  therefore, 
be  set  aside. 

Hr.  M.  Blair,  for  defendant  in  error: 

The  defendant  cannot  complain  of  the  re- 
fusal of  the  court  to  give  the  instructions 
asked  by  him  because  such  refusal  was  not 
prejudicial  to  him,  but  the  contrary.  His 
instructions,  like  those  given,  allowed  a  recov- 
ery on  the  ground  of  the  waiver  of  the  presen- 
tation, etc.,  but  they  also  allowed  that  a  re- 
covery might  Ik-  had  on  the  distinct  ground 
that  the  note  was  an  accommodation  note, 
which  the  instruotinns  given  prohibited. 

The  principle  declared  by  the  court  amounts 
only  to  this,  as  has  been  said  in  a  similar  case 
Taunton  Bank  v.  Richardson,  5  Pick.  436, 
that  a  party  may  disp<'n*e  with  conditions  for 
his  benefit ;  and  it  has  been  applied  in  many 
cases  similar  to  this. 

Drinkwater  v.  Tcbbctts,  17  Me.  16;  Boyd  v. 
Cleveland,  4  Pick.  523;  Marshall  v.  Mitchell, 
35  Me.  221;  Thornton  v.  Wynn,  12  Wheat. 
183,  and  Union  Bank  of  Georgetown  v.  Magru- 
der,  7  Pet.  2.S7;  see  also.  Story,  Bills,  3S9.  390, 
480  to  507;  .Tones  v.  Fales,  4  Ma-Sii.  245.  253; 
Karnior.-"  ISaiik  v.  Wapl.s.  4  Uarr.  Del.  42!); 
Hoadley  v.  Bliss,  9  Geo.  303;  Lary  v.  Young,  8 
Kng.  402:  a  Pick.  430;  8  Pick.;  1  Ilarr.  &  J. 
631;   2  N.  IL  340;   1  UUI,  S.  C.  411;  3  Met. 


As  to  the  exception  to  the  admission  of  testi- 
mony objected  to  as  incompetent  and  Irrele- 
vant; if  the  tostiiuony  was  irrelevant,  tliii 
would  not  lie  ground  for  reversal. 

Postens  V.  Postens,  3  Watts  &  8.  127;  Shortt 
▼.  Unangst,  lb.  45;  Kercheval  v.  Ambler,  4 
Dana,  lUO.  It  could  not  be  assumed  that  ludi 
testimony  had  any  influence  on  tlie  verdict 

Mr.  Justice  McLean  delivered  the  opinioa  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Gnirt 
for  the  District  of  Missouri. 

An  action  was  brought  by  Mathews  agaiut 
John  Sigerson,  as  indorser  on  a  note  of  Jamci 
Sigerson,  now  deceased,  dated  the  10th  of 
I  March,  1832,  for  the  payment  of  the  sum  of 
i  $2,000,  two  years  after  date,  at  the  Bank  of 
I  the  State  of  Missouri,  with  interest  from  tlw 
j  date. 

I  It  was  proved  on  the  trial  that,  in  1851, 
J  Mathews  advanced  largely  to  John  Sigtraoi 
'  on  some  transactions  in  pork,  whereby  Siger- 
son became  indebted  to  him  in  the  sum  of 
$2,000;  that  Sigerson  wanted  two  yean'  time, 
on  which  Mathews  required  a  mortgage  on  real 
estate  as  security ;  but  Sigerson  offered  to  give 
the  note  of  his  brother  James,  indorsed  by 
himself,  instead  of  the  mortgage;  and  be  rep- 
resented 'that  his  brother  James  was  [*4II 
the  owner  of  a  valuable  real  estate  near  St 
Louis;  which  offer  was  accepted,  and  the  note 
was  given. 

Some  time  in  the  fall  of  1852,  Joseph  E. 
Elder,  a  witness,  received  the  note  from  Mstli- 
ews  for  collection,  soon  after  the  death  of 
James  Sigerson,  and  before  the  note  became 
due.  Witness  called  on  John  Sigerson,  ml 
asked  him  if  he  should  have  the  note  protated 
against  the  estate  of  James  Sigerson.  He  r- 
I  plied,  that  the  witness  need  not  do  so,  and  tkit 
the  note  should  be  paid  at  maturity.  The  wit- 
ness then  placed  the  note  in  his  portfolio, 
where  it  remained  until  after  due.  After  it 
was  due,  witness  called  on  John  Sigerson,  ind 
informed  him  that  he  had  neglected  to  put  the 
note  in  bank  for  collection,  and  asked  him 
what  he  was  going  to  do;  he  said  he  would  tee 
witness  in  a  few  days,  and  arrange  it.  Aftrr- 
wards  Sigerson  said  to  the  witness  that  be  did 
not  consider  himself  liable  as  indorser,  as  the 
note  had  not  been  protested. 

In  February,  1852,  John  Sigerson  sold  ia 
interest  in  the  farm  near  St.  Louis,  which  «u 
one  half  of  it,  and  which  contained  about  one 
thousand  acres,  to  James  Siger.-ion,  who  va* 
to  pay  off  the  incumbrances  on  the  land,  vhicb 
amounted  to  about  $16,000.  James  exeeutett 
twenty  notes  for  $2,000  each,  payable  in  si\, 
twelve,  and  eighteen  months;  and  John  Siger- 
son made  him  a  deed.  In  July,  1852,  Jama 
reconveyed  the  land  to  John,  and  the  bargaii 
was  i-escinded.  This  was  done  because  Jamti 
had  not  fulfilled  bis  contract.  Nineteen  of  the 
notes  were  given  up,  but  the  note  now  in  ni*. 
was  nut  surrendered,  and  for  which  the  u- 
count  of  James  was  credited  on  the  books  «' 
John.  James,  on  his  decease,  left  no  propettr. 
On  the  above  facts,  the  court  charged  lie 
jury,  "if  they  l)elieve,  from  the  cviilence,  that, 
before  the  maturity  of  the  note,  in  eonversi 
tion  with  the  agent  of  the  plaintifT,  the  deieni 
ant  dispensed  with  a  prcscntatiQ|i  of  the  aii: 
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and  demand  of  payment,  and  promised  to  pay 
it  or  provide  for  its  payment  at  maturity,  he 
cannot  now  set  up  as  a  defense  to  tliis  suit, 
that  the  note  was  not  presented  for  payment, 
and  demand  made  therefor,  when  it  was  due, 
and  that  no  notice  of  its  dishonor  was  given." 

That,  "if,  after  the  maturity  of  the  note,  the 
defendant  prnmised  the  plaintifT  or  his  agent 
to  pay  the  same,  having  at  the  time  of  making 
said  promise,  knowledge  of  the  fact  that  the 
note  had  been  presented  for  payment,  and  that 
no  demand  bad  been  made  therefor,  or  notice 
of  non-payment  given,  the  defendant  cannot 
now  set  up,  as  a  defense  to  said  note,  a  want 
of  such  demand  or  notice." 
600*]  '"If  the  defendant  dispensed  neither 
with  the  presentation  of  the  note  and  notice, 
nor  promised  to  pay  the  same,  having  knowl- 
edge as  above  stated,  the  plaintiff  cannot  re- 
cover." 

£.\ception  was  taken  to  these  instructions. 

Certain  instructions  were  asked  by  the  de- 
fendant, which  were  refused;  but  it  is  unneces- 
sary to  state  them,  as  thry  are  substantially 
embraced  in  those  given  by  the  court. 

As  there  was  no  formal  demand  of  payment, 
nor  protest  for  non-payment,  and  notice,  those 
requisites  must  have  been  waived  by  the  de- 
fendant to  make  him  responsible  as  indorser; 
and  to  this  effect  were  the  instructions  of  the 
court;  and  we  think  the  testimony  not  only 
authorized  the  instructions  given,  but  also  the 
verdict  rendered  by  the  jury.  Before  the  note 
was  due,  the  defendant  said  to  Elder,  the 
agent  of  Mathews,  and  who  held  the  note,  that 
he  need  not  take  steps  to  collect  it  from  the 
estate  of  his  brother  James,  as  it  should  be 
paid  at  maturity.  This  was  an  assurance 
which  could  not  be  mistaken,  and  it  was  relied 
on  by  the  agent.  He  placed  the  note  in  his 
portfolio,  where  it  remained  until  after  it  be- 
came due.  After  this,  the  agent  called  on  the 
defendant,  and  informed  him  that  he  had  neg- 
lected to  take  measures  for  the  collection  of 
the  note,  and  asked  him  what  he  was  going  to 
do;  he  answered,  that  in  a  few  days  he  would 
see  the  witness,  and  arrange  it.  This  was  an 
unconditional  promise  to  pay  the  note,  which 
no  one  could  misunderstand,  and  which  be 
could  not  repudiate  at  any  subsequent  period. 

A  promise  by  an  indorser  to  pay  a  note  or 
bill,  dispenses  with  the  necessity  of  proving  a ' 
demand  on  the  maker  or  drawer,  or  notice  to  | 
himself.    Pierson  v.  Hooker,  3  Johns.  68;  Hop-  | 
kins  ▼.  Liswell,  12  Mass.  52.    Where  the  draw-  i 
er  of  a  protested  bill,  on  being  applied  to  for 
payment  on  Iwhalf  of  the  holder,  acknowledged 
the  debt  to  be  due,  and  promised  to  pay  it, 
saying  nothing  about  notice,  it  was  held  that 
the  holder  was  not  bound  to  prove  notice  on 
the   trial.     Walker  v.   Laverty,  6  Munf.  487. 
An  unconditional  promise  by  the  indorser  of  a 
bill  to  pay  it,  or  an  acknowledgment  of  his 
liability,  and   knowledge  of  his   discharge  by 
the  laches  of  the  holder,  will  amount  to  an  im- 
plied wuivor  of  due  notice  of  a  demand  of  the 
drawee,    acceptor,     or     maker.      Thornton    v. 
Wynn,  12  Wheat.  183;  Bank  of  Georgetown  v. 
Magruder,  7  Pet.  287. 

We  think  the  instructions  of  the  court  were 
correct,   and    that   consequently   the   judgment  ' 
must  be  alKrmed,  with  costs.  i 

15  li.  ed. 


JOSEPH  D.  BEERS,  use  of  Wm.  A.  Platenius, 
as  Administrator  of  James  Holford,  De- 
ceased, Piff.  in  Kr., 

V. 

THE  STATE  OF  ARKANSAS. 

(See  S.  C.  20  How.  527-530.) 

Sovereignty  cannot  be  sued  without  its  con- 
sent— may  waive  such  privilege,  and  pre- 
scribe terms  of  suit,  or  withdraw  consent^ 
this,  no  violation  of  contract. 

It  Is  an  establlsed  principle  of  Jurisprudence  In 
all  civilized  nations,  that  a  soTerefKn  State  cannot 
be  sued  In  Its  own  courtu,  or  In  any  other,  with- 
out Its  consent  and  permission  ;  but  It  may  waive 
this  privilege,  and  permit  Itself  to  be  made  a  de- 
fendant In  a  suit  D7  Individuals,  or  bj  another 
State. 

As  this  permission  Is  voluntary,  the  soverelsntv 
may  prescribe  the  terms  nnd  conditions  on  wtilcn 
It  consents  to  be  sued,  and  the  manner  In  which 
the  suit  shall  be  conducted,  and  may  withdraw  Its 
ronseut  whenever  It  may  suppose  that  Justice  to 
the  public  requires  It. 

In  exercising  this  latter  power,  the  State  violates 
DO  contract  with  the  parties ;  It  merely  regulates 
the  iiroieedlnes  in  Its  own  courts. 

The  writ  ol  error  must  therefore,  be  dismissed  for 
want  of  Jurisdiction  In  this  court. 

Argued  Apr.  20,  1858.    Decided  May  14,  1858. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Arkansas. 

This  was  an  action  of  covenant  brought  in 
one  of  the  Circuit  Courts  of  the  State  of  Ar- 
kansas, by  the  plaintiff  in  error,  to  recover 
the  interest  due  on  certain  bonds  issued  by  the 
State.  The  case  was  dismissed,  under  circum- 
stances stated  in  the  opinion  of  the  court. 

This  judgment  having  been  afRrmed  by  the 
Supreme  Court  of  the  State,  the  plaintilT 
brought  the  case  here  on  a  writ  of  error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Mr.  Albert  Pike,  for  the  plaintiff  in  error. 

Mr.  S.  H.  Hempstead,  for  the  defendant  in 
error. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  was  an  action  of  covenant,  brought  in 
the  Circuit  Court  for  Pulaski  County,  in  the 
State  of  Arkansas,  to  recover  the  interest  due 
on  sundry  bonds  issued  ^y  the  State,  and 
which  the  State  had  failed  to  pay  according  to 
its  contract. 

The  Constitution  of  the  State  provides,  that 
"the  fieneral  Assembly  shall  direct  by  law  in 
what  courts  and  in  what  manner  suits  may  be 
commenced  against  the  State."  And  in  pur- 
suance of  this  provision,  a  law  was  accordingly 
passed:  and  it  is  admitted  that  the  present 
suit  was  brought  in  the  proper  court,  and  in 
the  manner  authorized  by  that  law. 

The  suit  was  instituted  in  the  Circuit  Court 
on  the  2l8t  of  November,  1854.  And  after  it 
was  brought,  and  while  it  was  pending  in  the 
Circuit  Court,  the  Legislature  passed  an  Act, 

NoTK. — Oovernment.  State  or  National,  cannot  be 
sued  in  Its  own  rourts  or  In  any  other  without  Its 
consent  and  permission,  (riven  ny  law.  Cohens  v. 
Virginia,  «  Wheat.  264.  .ISO-.tOa  :  U.  8.  v.  «:iark.  R 
I'et.  4:!«i.  444  ;  Cary  v.  Curtis.  »  How.  23(5,  24.-| ;  II.  S. 
V.  McLemore.  4  lli>w.  2Rn,  2.S8;  lltll  v.  I'.  S.  9  How. 
::.S<;.  :<.S1) :  Iteoslde  v. Walker.  1 1  How.  2T2.  2nO  i  Beers 
V.  Arkansas.  20  llnw.  ."  J7.  r>2!>  :  Nations  v.  .lohiison. 
•J4  How.  in.'>:  He  Crool  v.  I".  S.  T,  Wall.  410.  4.'ll; 
U.  S.  V.  Kckford,  0  Wall.  484,  488;  The  Siren,  7 
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which  was  approved  on  the  7th  of  December, 
X854,  wliich  provided,  "that  in  every  case  in 
which  suits  or  any  proceedings  had  been  insti- 
tuted to  enforce  the  collection  of  any  bond  or 
bonds  issued  by  the  State,  or  the  interest  there- 
on, before  any  judgment  or  decree  should  be 
rendered,  the  bonds  should  be  produced  and 
filed  in  the  office  of  the  Clerk,  and  not  with- 
drawn until  final  determination  of  the  suit  or 
proceedings,  and  full  payment  of  the  bonds 
and  all  interest  thereon;  and  might  then  be 
withdrawn,  canceled,  and  filed  with  the  State 
Treasurer,  by  order  of  the  court,  but  not  oth- 
erwise." And  the  Act  further  provided,  that 
in  every  case  in  which  any  such  suit  or  pro- 
ceeding had  been  or  might  be  instituted,  the 
court  should,  at  the  first  term  after  the  com- 
mencement of  the  suit  or  proceeding,  whether 
at  law  or  in  equity,  or  whether  by  original  or 
cross-bill,  require  the  original  bond  or  bonds  to 
be  produced  and  filed;  and  if  that  were  not 
done,  and  the  bonds  filed  and  left  to  remain 
filed,  the  court  should,  on  the  same  day,  dis- 
miss the  suit,  proceeding,  or  cross-bill. 

Afterwards,  on  the  25th  of  June,  1855,  the 
State  appeared  to  the  suit,  by  its  attorney, 
and,  without  pleading  to  or  answering  the 
declaration  of  the  plaintiff,  moved  the  court  to 
require  him  to  file  immediately  in  open  court 
529*]  the  bonds  on  which  the  *tuit  was 
brought,  according  to  the  Act  of  Assembly 
above  mentioned;  and  if  the  same  were  not 
filed,  that  the  suit  be  dismissed. 

Upon  this  motion,  after  argument  by  coun- 
ael,  the  court  passed  an  order  directing  the 
plaintiff  to  produce  and  file  in  the  court,  forth- 
with, the  bonds  mentioned  and  described  in 
the  declaration.  But  he  refused  to  file  them, 
and  thereupon  the  court  adjudged  that  the  suit 
be  dismissed,  with  costs. 

This  judgment  was  afterwards  affirmed  in 
the  Supreme  Court  of  the  State,  and  this  writ 
of  error  is  brought  upon  the  last  mentioned 
judgment. 

The  error  assigned  here  is,  that  the  Act  of 
December  7th,   1854,  impaired  the  obligations 


of  the  contracts  between  the  State  and  tht 
plaintiiT  in  error,  evidenced  by  and  contained 
in  each  of  the  said  bonds,  and  the  indorsemeat 
thereon,  and  was  therefore  null  and  void,  aa- 
der  the  Constitution  of  the  United  States. 

The  objection  taken  to  the  validity  of  tt* 
Act  of  Assembly  cannot  be  maintained.  It  h 
an  Act  to  regulate  the  proceedings  and  h'mit 
the  jurisdiction  of  its  own  courts  in  suits  when 
the  State  is  a  party  defendant,  and  nothiag 
more. 

It  is  an  established  principle  of  jurisprudenM 
in  all  civilized  nations  that  the  sovereign  caa- 
not  be  sued  in  its  own  courts,  or  in  any  other, 
without  its  consent  and  permission;  but  it 
may,  if  it  thinks  proper,  waive  this  privilege, 
and  permit  itself  to  be  made  a  defendant  in  i 
suit  by  individuals,  or  by  another  State.  Aad 
as  this  permission  is  altogether  voluntary  on 
the  part  of  the  sovereignty,  it  follows  that  it 
may  prescribe  the  terms  and  conditions  od 
which  it  consents  to  be  sued,  and  the  manner  ia 
which  the  suit  shall  be  conducted,  and  may 
withdraw  its  consent  whenever  it  may  suppose 
that  justice  to  the  public  requires  it. 

Arkansas,  by  it  Constitution,  so  far  waived 
the  privilege  of  sovereignty  as  to  authorix 
suits  to  be  instituted  against  it  in  its  own 
courts,  and  delegated  to  its  General  Assembly 
the  power  of  directing  in  what  courts,  aod 
in  what  manner,  the  suit  might  be  commenced. 
And  if  the  law  of  1854  had  been  passed  befora 
the  suit  was  instituted,  we  do  not  understand 
that  any  objection  would  have  been  made  to 
it.  The  objection  is,  that  it  was  passed  after 
this  suit  was  instituted,  and  contained  regula- 
tions with  which  the  plaintiff  could  not  con- 
veniently comply.  But  the  prior  law  was  not 
a  contract.  It  was  an  ordinary  Act  of  legis- 
lation, prescribing,  the  conditions  upon  whidi 
the  State  consented  to  waive  the  privilege  of 
sovereignty.  It  contained  no  stipulation  that 
these  regulations  should  not  be  modified  after- 
wards, if,  upon  experience,  it  was  found  that 
further  provisions  were  necessary  to  protect 
the  public  interest;  and  *no  such  con-  [*5S0 


Wall.  152,  154  :  The  Davis,  10  Wall.  16,  20 ;  U.  8.  v. 
O'Keefe,  11  Wall.  178;  Case  v.  Terrell,  11  Wall. 
190,  201 ;  Carr.  t.  U.  S.  98  U.  8.  433,  437  ;  U.  S.  V. 
TbompsoD,  98  U.  8.  486,  480  ;  Uallroad  Co.  v.  Ten- 
nessee, lUl  U.  8.  337 ;  -Kailroad  Co.  v.  Alabama, 
101  U.  8.  832 ;  IT.  8.  v.  Lee,  106  U.  8.  196 ;  8tate 
V.   Jumel    (107   U.   8.)    2   Sup.    Ct.   Rep.    128;   Ex 

Sarte  Liudd,  8  8.  C.  207 ;  Trcaaureri  v.  Cleary, 
Ulch.  (8.  C.)  372;  People  t.  Uennlson,  84  N.  Y. 
272;  I'eople  v.  Miles,  56  Cal.  401;  Cblcago,  M.  & 
8t.  P.  Ky.  Co.  V.  State,  53  Wis.  5U0 ;  Itaymond  v. 
8Ute,  54  Hiss.  562;  Chevalller's  Adm'r  v.  State, 
"        "  "ombuckle,  8  Bush.  338; 

Appeal))),   13  Hep.  144; 


10  Tex.  315;  Tracy  v._Hornbuckle,  8  Bush.  338; 

Appeal) 
Rollo  V.  Andes  Ins.'Oo.  23  GruDT,  515 ;  State  v.  B. 


Tate  V.   Salmoo    ( 


CI  V.   H 
Ky.  Ct. 


6  O.  R.  R.  Co.  34  Md.  344;  State  v.  IIlll,  54  Ala. 
67;  Kx  parte  State,  02  Ala.  231;  Owen  v.  State, 

7  Neb.  108 ;  Pattlson  v.  Shaw.  6  Ind.  377 ;  Brlggs 
T.  The  LiKht  Boats,  11  Allen,  162. 

This  principle  of  immunity  from  snlt  applies  to 
every  sovereign  power,  whether  the  form  of  gov- 
ernment Is  monarchical  or  republican.  It  Is  es- 
acntial  to  the  common  defense  and  general  welfare. 
Brlggs  V.  The  Light  Boats,  11  Allen,  1U2  ;  The  Siren, 
7  Wall.  152  :  U.  8.  v.  Lee,  100  U.  8.  106.  And  but  for 
the  protection  which  It  afTords  the  government 
wonla  be  unable  to  perform  the  various  duties  tor 
which  tt  was  created.  Nichols  v.  U.  8.  7  Wall.  122, 
126. 

It  applies  equally  to  foreign  sovereigns  and  their 

?iroperty,  and  to  sovereigns  of  the  country  where 
he  sdlt  Is  brought,  ""..vasour  v.  Crupp,  0  Ch.  l)lv. 
,151 ;  The  rarllamenle  Beige,  fi  I'rob.  Dlv.  107 : 
Brlggs  ▼.  The  Light  Boats,  11  Allen.  162;  Tb« 
993 


Exchange  v.  McFaddon,  7  Cranrb,  IIG;  n.  8.  v. 
Lee,  106  U.  8.  190 ;  see,  also.  State  T.  SUte,  t 
Sup.  Ct.  Kep.  183,  citing  U.  8.  v.  Dickelman,  M 
U.  8.  624. 

The  State  may  consent  to  be  sued  by  IndlvidatU 
or  by  another  State.  Beers  v.  ArkaoHas,  20  How. 
520 ;  Ex  parte  State,  52  Ala.  235.  But  this  privilege 
can  only  be  conferred  bv  the  Inw-mnkinK  power. 
The  Davis,  10  Wall.  15  ;  t.  S.  v.  I.ee.  106  U.  sTlM. 
And  whoever  Institutes  proceedings  against  tbt 
State,  must  bring  himself  within  the  terms  of  tkt 
Statute.  State  v.  Hill,  54  Ala.  07  ;  Uwen  v.  Slate,? 
Neb.  108  ;  Kx  piirtc  Dunn,  8  S.  C.  207  ;  Tate  v.  8<l- 
mon,  13  Reporter,  144  ;  U.  S.  V.  Clarke,  8  I'et.  444; 
The  Siren,  7  Wall.  I.'i2  ;  Nichols  v.  U.  S.  7  Wall.  IM. 

As  tbl8  permission  Is  purely  voluntary  on  the  part 
of  the  State,  it  muy  prescribe  the  terms  nnd  caDdi- 
tlons  on  which  It  conBents  to  be  sued  and  the  bus- 
ner  In  which  the  suit  shall  be  conducted,  and  buj 
withdraw  Its  consent  whenever  It  may  sappoK 
that  Justice  to  the  public  requires  it.  Ex  parte  State, 
52  Ala.  235;  Beers  v.  Arkansas,  20  How.  529;  TW 
Davis,  10  Wall.  145:  Antonl  v.  Greenbow,  2  Sep. 
Ct.  Hep.  103,  concerning  opinions  of  Mattbe*^ 
Bradley  &  Gray,  J.  J.  compare  Hancock  v.  Wtlit, 
3  Woods,  303;  Dabney  v.  State  Bank.  3  S.  C.  1«7: 
Clark  V.  State,  7  Cold.  318  ;  Danolds  v.  State.  8S  K. 
X.  36,  and  dissenting  opinions  of  Field  k  Uarlti, 
J.  3.  In  Antoni  v.  tireenhow,  2  Sup.  Ct.  Ren.  lOJ, 
110,  nnd  in  State  v.  Jumel,  2  Sup.  Ct.  Rep.  142,131. 

'I'hexe  principles  are  as  applicable  to  the  seveni 
States  as  to  the  United  States,  except  In  cases  when 
by  the  Constitution  a  State  may  be  sued  in  the  Is- 
preme  Court  of  the  United  States,    ftallroad  CSl  v. 
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tract  can  be  implied  from  the  law,  nor  can  this 
court  inquire  whether  the  law  operated  hardly 
or  unjustly  upon  the  parties  whose  suits  were 
then  pending.  That  was  a  question  for  the 
•ionsideration  of  the  legislature.  They  might 
have  repealed  the  prior  law  altogether,  and  put 
an  end  to  the  jurisdiction  of  their  courts  in 
BuitB  against  the  State,  if  they  had  thought 
proper  to  do  so,  or  prescribe  new  conditions  up- 
on which  the  suits  might  still  be  allowed  to 
proceed.  In  exercising  this  latter  power,  the 
State  violated  no  contract  with  the  parties; 
it  merely  regulated  the  proceedings  in  its  own 
courts,  and  limited  the  jurisdiction  it  had  be- 
fore conferred  in  suits  when  the  State  con- 
sented to  be  a  party  defendant. 

Nor  has  the  State  Court,  in  the  judgment 
brought  here  for  review,  decided  anything  but 
a  question  of  jurisdiction.  It  has  given  no  de- 
cision in  relation  to  the  validity  of  the  contract 
on  which  the  suit  is  brought,  nor  the  obliga- 
tions, it  created,  or  the  rights  of  parties  under 
it.  It  has  decided,  merely,  that  it  has  no  right 
under  the  laws  of  the  State  to  try  these  ques- 
tions, unless  the  bonds  given  by  the  State  are 
filed.  The  plaintiff  refused  to  file  them  pursu- 
ant to  the  order  of  the  court,  and  the  case  was 
thereupon  dismissed,  for  want  of  jurisdiction 
in  the  court  to  proceed  further  in  the  suit. 
There  is  evidently  nothing  in  the  decision,  nor 
in  the  Act  of  Assembly  under  which  it  was 
made,  which  in  any  degree  impairs  the  obliga- 
tion of  the  contract,  and  nothing  which  will 
authorize  this  court  to  reverse  the  judgment  of 
the  State  Court. 

The  writ  of  error  must,  therefore,  be  dis- 
missed for  want  of  jurisdiction  in  this  court. 


The  two  cases  of  William  A.  Platenius,  Ad- 
ministrator of  James  Holford,  against  The 
State  of  Arkansas,  in  covenant,  are  the  same 
in  all  respects  with  the  one  above  decided,  and 
must  also,  for  the  same  reasons,  be  dismissed 
for  want  of  Jurisdiction. 


THE  PRESIDENT  AND  DIRECTORS  OF 
THE  BANK  OF  WASHINGTON,  and  Hen- 
ry S.  and  Frederick  S.  Holford,  Adminis- 
trators of  Jas.  Holford,  Deceased,  Pl£f.  in  Er., 


THE  STATE  OF  ARKANSAS,  and  Henry  L. 
Briscoe,  Sanford  C.  Faulkner  and  James  H. 
Walker. 

(See  S.  C.  20  How.  530-532.) 

Persons  not  defendants,  cannot  file  cross-bill 
— ^judgment  of  State  Court  not  reviewed — 
holders  of  state  bonds  must  rely  on  good 
faith  of  State — they  cannot  be  enforced  in 
eourt. 

TblB  Is  not  a  cross-bill  lb  tbe  chancerv  sense  of 
tbe  words;  tbe  complalnnnU  were  not  aefcndants 
In  tbe  suit  brought  bv  the  State.  Tbey  cannot, 
therefore,  flle  a  cross-bill. 

Judgment  of  State  Court  dismissing  tbe  bill  in 
this  case,  Is  not  open  to  revision  here. 

Those  who  deal  In  the  bonds  and  obligations  of  a 
sovereign  State,  must  rely  on  tbe  sense  of  Justice 
and  good  fnlth  of  the  State. 

The  judiciary  of  the  State  cannot  Interfere  to 
enforce  these  contracts  without  tbe  consent 
of  the  State,  and  the  courts  of  tbe  tJnIted  States 
nre  expressly  prohibited  from  exercising  such  a 
jurisdiction. 

Argued  Apr.  20,  1868.    Decided  May  14,  1858. 

IN  ERROR  to  the  Supreme  Court  of  the  Stat* 
of  Arkansas. 

The  bill  in  this  case  was  filed  in  one  of  the 
Circuit  Courts  of  the  State  of  Arkansas,  by  the 
plaintiffs  in  error,  to  enforce  payment  of  the 
amount  due  on  certain  bonds. 

The  court  entered  a  decree  dismissing  the 
bill.  The  Supreme  Court  of  the  State  living 
affirmed  the  decree,  the  case  is  now  here  on  ft 
writ  of  error. 

A  further  statement  appears  in  the  opinion 
of  the  court. 

Mr.  Albert  Pike,  for  the  plaintiffs  in  error. 

Mr.  H.  S.  Hempstead,  for  the  defendants  In 
error. 


Tennessee,  101  17.  S.  337 :  Railroad  Co.  t.  Alabama, 
101  U.  S.  1S2 ;  V.  S.  V.  Lee,  106  U.  S.  196 ;  Cunn- 
inghnm  v.  Mncon  &  B.  K.  11.  Co.  3  Sup.  Ct.  Kep.  202. 

But  a  suit  by  a  citizen  of  one  State  against  anoth- 
er State  In  the  courts  of  the  United  States,  Is  pro- 
hibited by  the  Eleventh  Amendment  to  the  Consti- 
tution, and  one  State  cnnnot  create  a  controversy 
with  another  State  within  the  meaning  of  that  term 
as  used  In  the  judicial  clauses  of  the  Constitution. 
by  assuming  the  prosecution  of  debts  owing  by  the 
other  States  to  its  citizens.  State  v.  State,  2  Sup. 
Ct.  Ilcp.  17«. 

Nor  can  this  amendment  be  so  construed  as  to  al- 
low the  property  of  n  State  to  be  alienated  or  con- 
veyed in  a  suit  In  enulty  against  a  subordinate  offi- 
cial of  tbe  State.  Preston  v.  Walsh,  13  Fed.  Kep. 
;S28. 

As  the  State  cannot  be  sued  directly,  tbe  public 
funds  cannot  be  reached  Indirectly  In  the  hands  of 
Its  officers  by  atlnchracnt  or  garnlshmeDt  at  the  in- 
stance of  the  creditors  of  Its  employees.  Ruchannn 
V.  Alcxiinder,  4  How.  20 ;  Averlll  v.  Tucker.  2 
Cranch,  C.  C.  544  ;  rrovldence  &  S.  8.  Co.  v.  Vir- 
ginia F.  ft  M.  Ins.  Co.  11  I''ed.  Rep.  287  ;  Schlllnian 
V.  Ixhnm.  11  Conn.  124:  SIcMeekln  v.  State.  4  '■'ne. 
(Ark.),  6o3;  Wild  v.  Ferguson,  23  IM.  Ann,  7.'i2 ; 
Tracy  v.  Ilornliiickle,  8  IJnsh.  3.16:  Rollo  v.  An<le( 
Ins.  Co.  23  Oratt.  .">00  ;  Bank  v.  Pebrill,  3  Snead 
(Tenn.),  378:  Bonk  v.  Ilodge,  3  liol).  (I.a.),  :!7:! ; 
Spniilding  V.  Imlay,  1  Itoot.  R51 :  Wicks  v.  Bank.  12 
Ala.  584;  I>obblns  v.  Knilroad  Co.  ,17  Oa.  240; 
Ma.vor,  etc.  of  Baltimore  v.  Itoot,  8  Md.  V!i. 

When  an  officer  of  the  State  exceeds  tbe  authority 
1»  li.  ed. 


conferred  by  law  (Dabney  v.  State  Bank,  8  8.  C. 
167;  Belknap  v.  Belknap,  2  Johns,  cb.  463;  See 
Spring  Valley  Water-works  v.  Bartlelt,  16  Fed.  Rep. 
Cunnttigham  v.  Macon  &  B.  R.  R.  Co.  3  Sup.  Ct  Rep. 
292),  or  Is  prweedlng  under  an  unconstllutlonal 
laAv,  he  may  be  liable  to  suit  (State  Lottery  Co.  v. 
Fltzpatrick,  3  Woods,  323 ;  Clavbrook  v.  Owensbor, 
16  B'ed.  Itep.  297  ;  Hancock  v.  Walsh,  8  Woods,  360 ; 
Lynn  v.  I'olk,  8  Lea.  (Tenn.),  131 ;  Davis  v.  Gray, 
16  Wall.  203 ;  CiinnlnRhnm  v.  Macon  &  B.  R.  B.  Co. 
8  Sup.  Ct.  Rep.  202),  bnt  when  acting  nnder 
a  valid  law,  or  the  property  sought  to  be 
reached  In  bis  hands  Is  the  lawful  property  of  the 
State,  be  is  exempt  from  suit,  to  the  same  extent 
that  the  State  Itself  would  be.  Queen  v.  Powell,  1 
O.  B.  352  :  S.  C.  4  Perry  &  D.  710 ;  Queen  v.  Comra. 
of  Treasury,  I..  R.  7  O.  B.  387-:i09 ;  State  T. 
Burke,  .13  !.«.  Ann.  498 :  Tate  v.  Salmon,  13  Re- 
porter. 144  ;  Preston  v.  Walsh,  10  Fed.  Rep.  315- 
328:  McCauley  v.  Kellogg,  2  Woods,  13,  22.  23; 
Governcr  v.  Madrazo,  1  Pet.  110;  Kx  parte  Madra- 
T.O.  7  Pet.  627:  U.  8.  v.  Peters,  5  Cranch,  116; 
Osbom  V.  Bank.  9  Wbeaton,  738 ;  Davis  v.  Gray, 
16  Wall.  203 :  Cnrr  v.  II.  8.  98  U.  S.  433 ;  Boani 
of  Liquidation  v.  McComb,  92  U.  8.  531 ;  Chaf- 
fralx  V.  Bd.  of  Liquidation,  It  Fed.  Rep.  6.38; 
I'rovldence  ft  S.  8.  Co.  v.  Virginia  F.  ft  M.  Ins.  Co. 
11  Fed.  Ren.  287;  II.  8.  V.  l.ee,  106  U.  8.  196, 
and  cn'cs  cited ;  AntonI  v.  Grecnhow.  2  Sup.  Ct. 
lien.  01 :  Slate  v.  Jnroel.  2  Sup.  Ct.  Rep.  128. 

No  judgment  can  lie  rendered  against  the  United 
Slates  for  balanre  found  due  defendant  on  set- 
off.    Recside  V.  Walker.  52  U.  8.   (11  How.),  272. 

Sec,  also,  note,  11  L,  R.  A.  370. 

63  98S 
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Si'PBiUfE  Court  of  the  United  Statks. 


DEC.Tmc, 


Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity,  brought  in  the  Chan- 
cery Court  of  the  Stale  of  Arkansas,  to  recover 
the  monry  due  or  on  whirli  had  arisen  frnin, 
certain  1)<>miIs  isHiied  by  the  State,  to  which  the 
complainants  claimed  to  be  entitled.  The  bill 
is  drawn  out  very  much  at  length,  and  states 
particularly  the  bonds  and  contracts  on  which 
the  conipli-.innnts  are  proci-eding,  and  also  cer- 
tain lawH  and  Acts  of  the  State,  which  the  bill 
alle-fcs  impaired  the  obligation  of  these  con- 
tracts an<l  were  forbidden  by  the  Constitution 
of  the  United  States. 

It  is  unnecesnary,  however,  to  state  at  large 
the  contents  of  the  bill,  or  the  particular  con- 
tracts and  ImxkIs  to  which  it  refers,  because  the 
decision  of  the  State  Court  dismissing  the  bill 
has  no  relation  to  the  validity  of  these  con- 
tracts, or  to  the  rights  and  obligations  which 
they  created.  The  bill  was  dismissed  by  the 
State  Court  upon  the  same  ground  with  the 
cuniiiion-law  actions  above  mentioned;  and  the 
appeal  to  this  court  must  be  disposed  of  upon 
the  principl<'!4  upon  which  we  have  dismissed 
the  writs  of  error. 

The  bill  was  tiled  in  November,  1834,  and  in 
Fclirimry,  1H.">"),  the  attorney  for  the  State 
moved  the  court  to  dismiss  it,  unless  the  bonds 
upon  which  the  complainants  were  proceeding 
were  forthwith  fded  according  to  the  provi- 
sions of  the  Act  of  December,  1854.  The  com- 
plainants |iut  in  written  objections  to  the  mo- 
tion, and  linally  refused  to  file  the  bonds.  The 
court  overrulfd  the  objections  as  insufficient, 
and  dismissed  the  bill. 

The  coMipliiinants  call  their  bill  a  cross-bill. 
The  bill  filed  by  the  State,  and  which  gave  rise 
to  this,  is  not  set  forth  in  full  in  the  tran- 
t<vri|it.  The  appellants  in  their  bill  refer  to  it, 
and  state  that  it  was  filed  by  the  State  for  it- 
self and  in  behalf  of  all  the  creditors  of  the 
Ileal  estate  liank;  and  that  it  claims  for  the 
.State  a  right  to  share  with  other  creditors  of 
the  Itank  in  certain  assets  of  the  Bank  in  the 
hands  of  trustees,  although  the  bonds  issued 
by  the  State  which  furnished  the  capital  for 
the  ]i:ink.  had  not  been  paid;  and  many  of 
these  bonds  were  held  by  the  appellants,  who 
were  creditors  to  the  Bank  m  well  as  of  the 
State. 

532*]  *But  this  is  not  a  cross-bill  in  the 
chancery  Konsc  of  the  words;  the  complainants, 
according.'  to  their  own  statement,  were  not  de- 
fendants in  the  suit  brought  by  the  State. 
They  cannot,  therefore,  file  a  cross-bill,  nor  be 
regiirded  as  defending  themselves  in  that  form 
of  proceeding  against  the  suit  of  the  State. 
Their  bill  is  evidently  a  suit  against  the  State 
and  othero.  to  enforce  the  payment  of  money 
due  on  certain  contracts  made  by  the  State, 
•nd  the  State  is  made  a  party  defendant  in  the 
suit.  And  for  the  reasons  assigned  in  the 
aforegoing  cases  at  common  law,  the  judgment 
of  tlie  State  court  dismissing  the  bill  is  not 
open  to  revision  here.  Like  the  cases  at  com- 
mon law.  it  was  dismissed  by  the  State  Court 
for  want  of  jurisdiction  to  i)roeeed  further, 
after  the  passage  of  the  Act  of  December,  1834. 

The  ap|K'llants  have  not  sought  to  come  in 
under  the  bill  filed  by  the  .Slate  for  itself  and 
all  the  creditors  of  the  Ileal  Kstate  Rjiiik.  and 
til  share  with  llie  Slate  the  assets  in  the  hands 


of  the  trustees,  who  are  assignees  of  the  Bank 
Xor,  indeed,  could  they  do  ao  upon  the  allegt- 
lions  made  in  their  bill;  for  they  do  not  elum 
a  common  interest  with  the  State  in  the  fmd 
they  are  pursuing,  but  an  adverse  interest,  aal 
deny  the  right  of  the  State  to  share  in  it,  and 
could  not,  therefore,  come  in  and  associate 
themselves  as  complainants  with  the  State  in 
its  creditor's  bill,  when  they  denied  that  tht 
State  was  a  creditor  of  the  fund. 

The  laws  and  proceedings  on  the  part  of  the 
State  may  have  operated  harshly  and  unjustly 
upon  the  appellants.  But  it  is  not  the  provinoe 
of  this  court  to  decide  that  question.  ThoM 
who  deal  in  the  bonds  and  obligations  of  a 
sovereign  State  are  aware  that  they  must  rely 
altogether  on  the  sense  of  justice  and  good 
faith  of  the  State;  and  that  the  judiciary  of 
the  State  cannot  interfere  to  enforce  these  con- 
tracts without  the  consent  of  the  State  and 
the  courts  of  the  United  States  are  expreasly 
prohibited  from  exercising  such  a  jurisdiction. 

The  case  must  be  dismissed  for  want  of  )«■ 
risdiction  in  this  court. 

The  case  of  The  Bank  of  Washington  et  aL 
against  The  Slate  of  Arkansas  and  the  Bank 
of  Arkansas,  being  confessedly  an  original  bill, 
must  be  disposed  of  in  like  manner. 


•JOHN  B.  IRVINE,  Appt,      [•»»$ 

T. 

WILUAM  B.  MARSHALL  and  Thomas  Bar- 
ton. 
(See  S.  C.  ao  How.  558-571.) 
Lands  in  Territories  belong  to  U.  S.— to  be 

disposed  of  by  their  laws — agent,  obtaining 
patent  for  land,  is  trustee  for  principal- 
practice  of  Department  caflnot  control  eonrt 

All  the  lands  In  tbe  Territories,  not  approprlsted 
l)y  competent  auttiorlty  before  tbey  were  acqulrtd, 
are  In  the  Orst  Instance  the  exclusive  property  w 
the  United  Statea,  to  be  disposed  of  to  such  ftt- 
sons,  at  sucb  times,  and  In  sacn  modes,  and  by  ioch 
titles,  as  the  government  may  deem  most  adna- 
ta geous. 

A  Territory  cannot,  by  tts  law,  interpose  and  dic- 
tate to  tbe  united  States,  to  whom,  and  in  wlut 
mode,  and  by  what  title,  the  public  linds  shall  be 
conveyed,  or  deuoimce  a  forfeiture. 

The  apent  who  has  entered  the  land  for  blmactf. 
and  obtained  a  patent  In  his  own  name,  tiecomei  a 
trustee  for  his  principal,  and  cannot  hold  tbe  land 
under  such  entry,  otherwise  than  as  such  troatM. 

Whenever  tbe  question  in  any  court.  State  or 
I'°edcral,  is  whether  n  title  to  land  which  wa«  oner 
the  property  of  the  United  States  has  naitsed.  that 
question  must  be  solved  by  tbe  laws  of  tbe  UnitMl 
States. 

Tlie  practice  or  the  opinion  of  the  olllrers  of  !••« 
T>and  I>epar(ment  cannot  control  tbe  action  or  tk< 
opinion  of  this  conrt  In  rxponndinc  the  law  wltk 
reference  to  the  riebta  of  parties  littsant  befon 
them. 

Argued  Apr.  16,  1858.    Decided  May  14,  1868. 

IN  ERROR  to  the  Supreme  Court  of  the  In- 
ritory  of  Minnesota. 

The  history  of  the  case  and  the  facts  ia- 
volved  sufficiently  appear  in  the  opinion  of  tlie 
court. 

Mr.  James  Cooper,  for  appellant. 

The  defendant,  Marshall,  having  purchased 
tlie  land  in  his  own  name,  with  the  money  of 
the  complainant,  at  complainant's  request,  a 
trust  is  implied  in  favor  of  the  latter,  sucb  as 
a  court  of  equity  always  enforces.  Trusts  of 
this  kind  are  not  within  the  Statute  of  Fraodi, 
nnil  are  expressly  excepted  from  the  opcratioa 
of  the  Statutes  of  Minnesota. 
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Ch.  44,  R.  8.  Miiin.  sees.  6  and  9,  pp.  202, 
203;  Ch.  02,  sees.  6  and  7,  p.  267;  2  Atk.  248; 

3  Binn.  302-306;  2  Story,  Eq.  Jur.  sec.  I20I; 

4  Kent's  Com.  505;  Jackson  ▼.  Feller,  2  Wend. 
406;  Jackson  t.  Ilatsdorf,  II  Johns.  91;  Finch 
T.  Finch,  16  Ves.  50;  Boyd  y.  McLean,  1 
Johns.  Ch.  582;  Rider  v.  Kidder,  10  Ves.  360(a). 

An  agent  authorized  to  purchase  an  estate 
for  his  principal,  but  who  purchases  it  for 
himself,  will  be  held  a  trustee  for  his  principal. 

1  Story,  Eq.  Jur.  sees.  252,  316,  395;  2 
Story,  Eq.  Jur.  sees.  1211(a),  1196,  1197,  759, 
760.  768;  2  Atk.  99;  3  Wood.  Lee.  57,  p.  429; 
Kisler  v.  Kisler,  2  Watts,  324;  Peebles  r.  Read- 
ing, 8  S.  &  R.  492. 

The  Statute  of  Minnesota,  R.  S.  ch.  62,  sees. 
9  and  7,  in  relation  to  fraudulent  conveyances, 
being  substantially  similar  to  20  Charles  II. 
ch.  3,  the  case  at  bar  is  not  within  its  opera- 
tion, especially  as  the  defendants  have  con- 
fessed by  their  demurrer  the  facts  set  forth 
in  the  complaint,  without  pleading  or  other- 
wise insisting  on  the  Statute  as  a  defense  or 
bar. 

«  Ves.  12,  37,  648,  666;  2  Story,  Eq.  Jur. 
766-757. 

Moreover,  the  Statutes  of  Minnesota  do  not 
refer  to,  and  cannot  affect,  sales  under  the  au- 
thority of  the  laws  of  the  United  States.  The 
certificate  of  purchase  given  to  Marshall  by  the 
officer  who  made  the  sale,  was  not  a  deed  or 
devise  within  the  meaning  of  the  Statute.  Fttr- 
ther,  a  court  of  equity  will  not  permit  a  Stat- 
ute to  prevent  frauds,  even  where  it  would  be 
otherwise  applicable,  to  be  used  as  an  instru- 
ment to  aid  in  the  protection  of  fraud,  or  as 
•  shield  to  protect  it. 

1  Story,  Eq.  Jur.  330,  439;  2  Id.  769,  761; 
2  Atk.  100;  1  P.  Wms.  618. 

Messrs.  John  B.  Brisbin,  H.  L.  Stevens  and  J. 
H.  Bradley,  for  appellee: 

The  Revised  Statutes  of  Minnesota  have 
abolished  resulting  trusts  of  the  character  set 
forth  in  the  complaint. 

Rev.  SUt  ch.  44,  pp.  202,  203,  sees.  1,  7,  8, 
9. 

These  provisions  are  substantially  copied 
from  the  Revised  Statutes  of  New  York,  which 
have  been  construed  by  the  courts  of  that 
State  to  cover  cases  like  the  present. 

Norton  v.  Stone,  8  Paige,  222;  Watson  v.  Le- 
Row,  6  Barb.  481;  Jencka  v.  Alexander,  11 
Paige,  619;  Lounsbury  v.  Purdy,  16  Barb.  380. 

As  to  the  necessity  of  pleading  a  Statute, 
the  role  has  always  been  that  where  a  Sjtat- 
nte  makes  a  deed,  or  agreement,  or  other' act 
Toid,  the  plaintiff  must  show  that  the  circum- 
•tances  existed  under  which  alone  it  can  have 
validity. 

Williams  v.  Ins.  Co.  of  N.  A.  9  How.  Pr. 
365. 

Mr.  Justice  Danid  delivered  the  opinion  of 
the  court: 

The  proceedings  in  this  cause,  though  in 
form  somewhat  anomalous  and  peculiar,  may 
be  regarded  as  presenting  substantially  the 
case  of  a  bill  for  a  specific  performance  of  a 
contract;  a  demurrer  to  the  relief  sought  by 
that  bill,  a  decree  (or  what  in  the  proceedings 
is  called  a  judgment)  sustaining  the  demur- 
rer, although  there  is  no  express  or  formal  di- 
rection or  order  for  a  dismission  of  the  bill: 
|ft    ll.   Ml. 


and  a  general  affirmance,  by  what  is  styled  the 
judgment  of  the  Supreme  Court  of  the  Terri- 
tory, of  the  decision  of  the  District  Court. 

The  appellant,  in  his  complaint  in  the  Dis- 
trict Court  of  the  Territory,  alleges,  that  at  a 
sale  of  public  lands  which  occurred  on  the  llth 
day  of  September,  in  the  year  1854,  at  the 
Land  Office  at  Stillwater,  in  the  Territory  of 
Minnesota,  in  pursuance  *of  the  proda-  [*559 
mation  of  the  President  of  the  United  States, 
the  appellee,  Marshall,  as  the  agent,  and  with 
the  funds  and  under  the  authority  of  the  com- 
plainant, and  of  the  appellee.  Barton,  pur- 
chased for  them  the  southwest  quarter  of  sec- 
tion number  seven,  in  township  number  twen- 
ty-eight north,  of  range  twenty-three  west,  in 
the  County  of  Ramsey,  containing  one  hundred 
and  sixty  acres,  at  the  price  of  $1.25  per  acre, 
making  an  aggregate  of  $200  for  the  entire 
purchase;  the  certificate  for  which  purchase 
was,  with  the  assent  of  the  complainant  and 
Barton,  issued  in  the  name  of  their  said  agent, 
Marshall.  That  notwithstanding  the  equality 
of  interest  in  the  land  in  the  complainant  and 
Barton,  and  the  fact  that  the  price  was  fur- 
nished by  them  in  equal  portions,  viz:  $100  by 
each  of  these  parties,  the  app<-llee.  Barton,  has 
claimed  the  entire  tract  of  land;  and  the  agent, 
Marshall,  in  consequence,  or  under  the  pretext 
of  this  pretension,  refuses  to  convey  to  the 
complainant  his  rightful  portion,  viz.:  one  full 
undivided  moiety  of  these  lands. 

The  bill  next  charges,  that  Marshall  is  about 
to  convey  the  whole  of  the  land  to  Barton,  in 
fraud  of  the  complainant's  rights,  and  con- 
cludes with  a  prayer  that  Marshall  may  be  en- 
joined from  executing  such  a  conveyance  to 
Barton,  and  may  be  compelled  to  convey  to  the 
complainant  his  full  undivided  half  part  of  the 
land,  in  conformity  with  the  terms  and  objects 
of  the  purchase;  it  cont,ains  also  a  prayer  for 
general  relief.  To  this  complaint  there  was  no 
answer;  but  the  record  of  the  District  Court 
discloses  the  following  entries: 

"Territory  of  Iilinnesota,  County  of  Ramsey. 
District  Court,  2d  district.  John  R.  Irvine 
against  William  R.  Marshall  and  Thomas  Bar- 
ton. Then  came  the  defendants,  by  their  at- 
torney, and  demur  to  the  complaint  of  the 
plaintiff  herein,  and  specify  the  following 
groimds  of  demurrer. 

First.  The  complaint  does  not  state  on  its 
face  facts  sufficient  to  constitute  a  cause  of 
action. 

Second.  The  complaint  alleges  that  the  de- 
fendant, Marshall,  purchased  the  land  men- 
tioned therein,  in  trust  for  the  plaintiff  and 
the  defendant,  Barton.  No  trust  arises  or 
can  grow  out  of  the  facts  stated. 

Third.  Admitting  that  a  trust  could  arise 
upon  the  facts,  the  complaint  does  not  show 
the  plaintiff  entitled  to  the  relief  sought,  in- 
asmuch as  it  does  not  specify  the  nature  of 
the  trust. 

Fourth.  There  is  a  defect  of  the  parties  de- 
fendants; it  does  not  appear  that  the  defend- 
ant, Barton,  has  any  interest  in  the  event  of 
the  action.  It  does  not  appear  that  the  de- 
fendant, 'Barton,  has  any  interest  'in  [*560 
the  event  of  the  suit,  adverse  to  the  plain- 
tiff.' " 

Next  follows  the  decision,  judfrment,  or  de- 
cree, by  whichsoever  of  these  titles  it  may  be 
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appropriately  designated,  in  these  words: 
"There  is  nu  allegation  in  the  complaint  that 
the  conveyance  was  taken  without  the  knowl- 
edge or  consent  of  the  complainant,  nor  that 
the  purchase  was  made  in  violation  of  some 
trust.  The  complainant  does  not  therefore 
bring  himself  within  the  provisions  of  sec.  9,  p. 
202,  of  the  Revised  Statutes,  and  the  demurrer 
must  be  sustained.  Sec,  also,  sec.  5,  of  the 
same  chapter.  I  do  not  discover  any  defect  of 
parties.  The  plaintiff  has  twenty  days  to 
amend,  so  as  to  bring  his  complaint  within  the 
provisions  of  sec.  9  referred  to,  if  he  shall  be 
advised  that  the  facts  will  warrant  it." 

There  having  been  no  amendment  of  the 
pleadings  in  the  District  Court,  either  proposed 
or  allowed,  the  decision  of  that  court  must  be 
regarded  as  final  between  the  parties  upon  the 
case,  as  disclosed  on  the  face  of  the  record; 
and  that  decision  having  been  taken  by  appeal 
to  the  Supreme  Court  of  the  Territory,  the  fol- 
lowing transcript  is  certified  as  containing  the 
proceedings  of  the  latter  tribunal  in  this  cause: 
"John  R.  Irvine,  Appt,  l 

Marshall  and  Bwton,  [  "^"'y  "'  ^^^- 

Respondents,  J 

This  cause  having  been  argued  and  submit- 
ted, after  due  consideration  of  the  matters  at 
issue  herein,  it  appears  to  the  court  that  in  the 
order  and  judgment  thereon  in  the  court  below, 
there  is  no  error.  It  is  therefore  ordered  that 
said  judgment  be  in  all  things  affirmed,  with 
costs  to  respondents." 

The  omission  in  this  latter  decision  of  any 
statement  of  the  particular  grounds  on  which 
it  has  been  placed,  and  the  general  reference 
made  by  it  to  the  opinion  of  the  District  Court 
not  showing  the  principles  and  the  authority 
on  which  the  judgment  of  affirmance  has  been 
rested,  lead  necessarily  to  an  examination  of 
the  opinion  of  the  District  Court  as  the  true 
test  of  conclusions,  adopting  that  opinion  and 
relying  upon  it  for  their  support.  In  such  an 
exiunination,  it  would  be  unnecessary,  and  even 
irregular,  to  consider  any  points  not  ruled  by 
the  inferior  court;  as  whatever  has  not  been 
adjudged  or  passed  upon  by  an  inferior  tribu- 
nal cannot  be  embraced  in  a  general  judgment, 
either  of  aflirniance  or  reversal,  upon  an  appeal 
from  its  opinion. 

The  points  intended  to  be  ruled  by  the  Dis- 
trict Court,  and  affirmed  by  the  Supreme  Court 
of  Minnesota,  if  sought  for  solely  upon  the 
face  of  the  judgments  of  those  courts,  or  even 
with  tlie  aid  of  the  references  to  the  Territorial 
Statute  furnished  by  the  former  judgment,  It 
501*]  might  be  difficult  to  discover.  'Con- 
necting those  references,  however,  with  the  7th 
and  8th  sections  of  the  Statutes  of  Minnesota, 
Rev.  Stat.  pp.  202,  203,  we  may  perceive  in  tlie 
decisions  of  these  Territorial  courts  the  design 
to  assert  and  establish  the  following  positions, 
viz.:  That  in  every  instance  of  a  grant  or  pur- 
chase, or  of  an  agreement,  for  the  purchase  of 
lands  for  a  valuable  consideration,  in  which 
the  price  or  consideration  shall  be  paid  by  one 
person,  and  the  conveyance  or  the  contract 
for  title  shall  be  to  another,  no  use  or  trust 
shall  result  in  favor  of  the  person  by  whom 
such  payment  shall  be  made,  l>ut  the  title  and 
possession  shall  vest  exclusively  in  the  person 
named  as  the  alienee  in  such  conveyance  or 


agreement.  The  position  asserted  by  the  eontt 
of  Minnesota,  in  interpreting  tlieir  Stat- 
ute, must  be  understood  as  broadly  as  it  has 
just  been  stated,  or  it  has  no  applicatim  to 
the  case  before  us.  It  is  a  denunciation  of 
everything  like  an  equitable  title  or  lien,  or  t 
resulting  trust,  with  the  exceptions  contained 
in  the  8th  and  9th  sections  of  the  Statute,  of 
the  interests  of  creditors  of  the  equitable  claim- 
ant, of  instances  in  which  the  alienee  or  ageat 
shall,  without  the  knowledge  and  consent  of 
him  who  paid  the  consideration,  have  takes 
the  conveyance  in  his  own  name;  or  shall,  ia 
violation  of  some  trust,  have  purchased  the 
lands  with  moneys  belonging  to  another  per- 
son. 

The  authority  and  effect  of  the  Territorial 
laws  of  Minnesota  upon  subjects  within  tlw 
legitimate  bounds  or  cognizance  of  that  Terri- 
torial Government,  no  person,  it  is  presumed, 
will  be  disposed  to  question;  but  it  seem* 
equally  clear  that  to  respect  the  rights  and  in- 
terests which  come  not  within  the  scope  of 
that  authority,  but  which  are  created  by  the 
Constitution  and  laws  of  the  United  States,  im- 
poses a  duty  as  sacred  as  any  which  enjoin* 
upon  a  State  or  Territory  the  obligation  to 
protect  and  maintain  whatever  of  power  may 
justly  belong  to  it.  And  it  cannot  without  ex- 
travagance be  supposed,  that  to  secure  these 
proper  and  necessary  ends,  the  Territory  should 
assume  the  power  to  control  the  acquisition 
or  transmission  of  property  never  belonging 
to,  and  not  acquired  from,  herself;  to  which, 
therefore,  she  could  annex  no  conditions,  much 
less  conditions  which  might  impair  the  inter- 
ests of  the  citizens  of  every  State,  and  of  every 
State  collectively  in  the  Confederacy,  and  even 
of  the  United  States,  and  render  utterly 
worthless,  and  incapable  of  being  disposed  of, 
subjects  in  which  the  Territory  has  no  legtl 
right  or  property  whatsoever.  It  cannot  be 
denied  that  all  the  lands  in  the  Territories,  not 
appropriated  by  competent  authority  before 
they  were  acquired,  are  in  the  first  initanee 
the  exclusive  property  of  the  United  States,  to 
be  disposed  of  to  such  persons,  at  such  tima, 
and  in  such  modes,  'and  by  such  titles,  [*S<S 
as  the  government  may  deem  most  advan- 
tageous to  the  public  fisc,  or  in  other  respect* 
most  politic.  This  right  hns  been  uniformly 
reserved  by  solemn  compacts  upon  the  admis- 
sion of  new  States,  and  has  heretofore  bees 
recognized  and  scrupulously  respected  by  sor- 
ereigo  States  within  which  large  portion*  of 
the  public  lands  have  been  comprised,  and 
within  which  much  <rf  those  lands  is  still  re- 
maining. Can  this  right  co-exist  with  a  power 
in  a  Territory  (itself  the  property  of  the 
United  States)  to  interpose  and  to  dictate  to 
the  United  States  to  whom,  and  in  what  mode, 
and  by  what  title,  the  public  lands  shall  be 
conveyed  t  If  a  person  desirous  of  purchasing 
shall  depute  an  agent  to  attend  a  sale  of  pub- 
lic lands,  and  if  at  such  sale  payment  be  made 
by  the  agent  with  the  funds  of  his  principal, 
and  both  agent  and  principal  shall  present 
themselves  at  the  General  Land  Office,  and  nm- 
tually  request  a  patent  to  be  issued  to  the  tnie 
owner,  can  it  possibly  be  thought  within  the 
competency  of  a  Territorial  Legislature,  either 
upon  the  suggestion,  or  upon  proof  of  the  fact, 
that  a  certificate  of  purchase  was  given  to  the 
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•gent  in  his  own  name,  to  interpose,  and  say 
to  the  Federal  Government,  you  snail  not  make 
a  title  to  this  person  whom  you  know,  upon 
the  acknowledgment  of  all  concerned,  is  the 
true  and  bona  fide  purchaser  of  the  land,  and  if 
you  do  we  will  vacate  that  title?  Is  it  not  for 
the  increase  of  the  revenue  that  the  sales  of 
the  public  lands  should  be  as  extensive  as  pos- 
sible, and  is  it  not  obviously  promotive  of 
this  end,  that  persons  who  can  attend  and  bid 
at  those  sales  by  agent  or  attorney  only,  as 
well  as  those  who  can  attend  them  in  person, 
should  have  the  power  to  purchase;  and  would 
not  an  inhibition  of  this  privilege  operate  to 
restrict  the  sales  of  the  public  lands,  and  there- 
by injure  the  revenue  of  the  government  ?  And 
eui  bono,  should  this  mischief  be  permitted? 
Simply  to  favor  a  visionary  innovation  for  the 
destruction  of  resulting  trusts  and  equitable 
titles,  a  class  of  titles  resting  upon  the  essen- 
tial elements  of  all  honest  titles,  truth  and 
justice,  and  coeval  with  the  very  rudiments  of 
equity  law.  And  this  innovation,  too,  to  be 
extended  not  merely  to  cases  which  from  con- 
testation or  from  defective  proof  might  be  un- 
certain or  hazardous,  but  to  instances  which 
shall  forbid  to  persons  willing  and  proffering 
the  fulfillment  of  their  duty,  the  power  to  do 
SO;  the  power  of  being  honest — a  power  surely 
not  so  often  exerted  a»  to  merit  being  re- 
pulsed as  obtrusive  and*  ungracious. 

1st.  It  has  been  argued  that  the  subject  of 
this  controversy  is  situated  within  the  limits 
of  the  Territory. 

2d.  That  it  is  property,  and  may   pass  as 
■uch  by  devise  or  inheritance. 
B63*]   *3d.  That  in  some  of  the  States  and 
Territories,  actions  at  law  may  be  maintained 
on  these  certificates. 

4th.  It  is  asked  under  what  head  of  juris- 
diction, in  the  absence  of  express  and  particu- 
lar statutory  provision,  the  courts  of  the  Unit- 
ed States  can  recognize  or  enforce  a  resulting 
trust  like  that  in  the  present  case.  The  fal- 
lacy of  the  conclusion  attempted  from  the  first 
of  the  positions  just  stated,  consists  in  the 
■apposition,  that  the  control  of  the  United 
States  over  property  admitted  to  be  their  own, 
is  dependent  upon  locality,  as  to  the  point 
within  the  limits  of  a  State  or  Territory  with- 
in which  that  property  may  be  situated.  But 
■a  the  control,  enjoyment,  or  disposal  of  that 

Sroperty,  must  be  exclusively  in  the  United 
tates,  anywhere  and  everywhere  within  their 
own  limits,  and  within  the  powers  delegated 
by  the  Constitution,  no  State,  and  much  less 
can  a  Territory  (yet  remaining  under  the  au- 
thority of  the  Federal  Oovemment),  interfere 
with  the  regular,  the  just  and  necessary  pow- 
ers of  the  latter.  Another  error,  inherent  in 
the  same  position,  is  seen  in  the  supposition 
that  the  contracts  of  the  government  with  re- 
spect to  subjects  within  its  constitutional 
competency  are  also  local,  confined  in  their 
effect  and  operation  strictly  to  the  situs  of 
tbe  subjects  to  which  they  relate.  The  true 
principle  applicable  to  the  objection  just  noted, 
and  by  which  that  objection  is  at  once  obvi- 
ated, we  hold  to  be  this:  That  within  the 
provisions  prescribed  by  tbe  Constitution,  and 
by  the  laws  enacted  in  accordance  with  the  Con- 
stitution, the  Acts  and  powers  of  the  (iovern- 
ment  are  to  be  interpreted  and  applied  so  as 
15  li.  ed. 


to  create  and  maintain  a  system,  general, 
equal,  and  beneficial  as  a  whole.  By  this  rule, 
the  Acts  and  the  contracts  of  the  Government 
must  be  understood  as  referring  to  and  sus- 
taining the  rights  and  interests  of  all  the 
members  of  this  Confederacy,  and  as  neither 
emanating  from,  nor  intended  for  the  promo- 
tion of,  any  policy  peculiarly  local,  nor  in  any 
respect  dependent  upon  such  policy.  The  sys- 
tem adopted  for  the  disposition  of  the  public 
lands  embraces  the  interests  of  all  the  States, 
and  proposes  the  equal  participation  therein 
of  all  the  people  of  all  the  States.  This  sys- 
tem is,  therefore,  peculiarly  and  exclusively 
the  exercise  of  a  Federal  power.  The  theater 
of  its  accomplishment  is  the  seat  of  the  Fed- 
eral Government.  The  mode  of  that  accom- 
plishment, the  evidences  or  muniments  of  right 
it  bestows,  are  all  the  work  of  federal  function- 
aries alone.  Are  these  things  in  any  degree 
compatible  with  the  claim  to  prescribe  to  the 
United  States  the  modes  or  the  extent  in 
which  they  may  dispose  of  their  own  prop- 
erty, or  with  a  denunciation  of  a  forfeiture 
as  the  consequence  of  a  departure  from  such  a 
pretension? 

'With  regard  to  the  positions,  that  the  [*564 
right  acquired  by  a  purchase  of  a  certificate, 
bona  fide  made,  is  property  in  the  vendee,  even 
before  the  emanation  of  the  patent,  and  that 
some  of  the  States  have  permitted  suits  at  law 
to  be  instituted  on  certificates  of  purchase  (as 
several  have  permitted  such  suits  on  other 
equitable  titles),  it  is  not  perceived  that  the 
concession  of  either  or  both  of  these  positions 
can  in  any  degree  impair  the  right  of  the 
United  States  to  contract  upon  their  own 
terms  for  the  sale  of  their  own  property,  or 
diminish  their  obligation  in  the  nilfilment  of 
their  contract  in  good  faith,  to  convey  to  their 
vendee  the  subject  for  which  he  has  paid  them. 
There  certainly  can  exist  nowhere  a  power  to 
compel  them  to  convey  to  any  person,  and 
much  less  to  require  of  them  the  perpetration 
of  a  fraud  in  behalf  of  one  in  whom  no  shadow 
of  a  valid  title  is  shown;  and  who,  by  the 
pleadings  in  this  cause  it  is  admitted,  has  act- 
ed dishonestly;  whose  admitted  dishonesty  in- 
deed is  the  alleged  and  the  sole  foundation  of 
the  claim  of  the  defendants. 

When  the  engagements  or  undertaking  of 
the  United  States,  with  respect  to  property 
exclusively  and  confessedly  their  own,  from  a 
period  anterior  to  the  existence  of  the  Terri- 
torial Government,  shall  have  been  consum- 
mated; when  the  subject,  and  all  control  over 
it,  shall  have  passed  from  the  United  States, 
and  have  become  vested  in  a  citizen  or  resi- 
dent of  the  Territory,  then  indeed  the  Terri- 
torial regulations  may  operate  upon  it;  bnt 
whilst  these  remain  in  the  United  States,  or 
are  affected  by  their  rights,  or  powers,  or  du- 
ties, those  rights,  duties,  or  powers,  can  in 
nowise  be  influenced  by  an  inferior  and  subor- 
dinate authority. 

With  regard  to  the  fourth  objection,  of  a 
want  of  jurisdiction  in  the  courts  of  the  Unit- 
ed States,  in  the  absence  of  express  statutory 
provisions,  to  recognize  and  enforce  a  resulting 
trust  like  that  presented  by  the  present  case,  it 
is  a  sufficient  response  to  say,  that  the  juris- 
diction of  the  courts  of  the  United  States  is 
properly  commensurate  with  every  right  and 
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duty  crcalcj,  declared,  or  necessarily  implied, 
by  and  under  the  Constitution  and  laws  of  the 
United  States.  Those  courts  are  created  courts 
of  common  law  and  equity;  and  under  which- 
soever of  these  classes  of  jurisprudence  such 
rights  or  duties  may  fall,  or  be  appropriately 
ranged,  they  are  to  be  taken  cognizance  of  and 
adjudicated  according  to  the  settled  and  known 
principles  of  that  division  to  which  they  be- 
long. 

By  the  language  of  the  Constitution,  it  is  ex- 
pressly declared,  art.  3d,  sec.  2,  clause  1,  that 
the  judicial  power  of  the  United  States  shall 
extend  to  all  cases  in  law  and  equity  arising 
under  the  Constitution,  the  laws  of  the  United 
505*]  States,  and  treaties  'made  under  their 
authority.  By  the  Statute  which  organized  the 
judiciary  of  the  United  States,  it  is  provided, 
that  the  circuit  courts  shall  have  jurisdiction 
of  suits  of  a  civil  nature  "at  common  law  or  in 
equity."  Vide  1  Stat,  at  L.  p.  78,  sec.  11.  In 
the  interpretation  of  these  clauses  of  the  Con- 
stitution and  the  Statute,  this  court  has  re- 
peatedly ruled,  that  by  cases  at  common  law 
are  to  be  understood  suits  in  which  legal  rights 
are  to  be  ascertained  and  determined,  in  contra- 
distinction to  those  where  equitable  rights  alone 
are  recognized,  and  equitable  remedies  are  ad- 
ministered. Vide  Parsons  v.  Bedford,  3  Pet.  .447, 
and  Robinson  v.  Campbell,  3  Wheat.  212.  That 
by  cases  in  equity  are  to  be  understood  suits  in 
which  relief  is  sought  according  to  the  prin- 
ciples and  practice  of  the  equity  jurisdiction, 
as  established  in  English  jurisprudence.  Vide 
the  case  of  Robinson  v.  Campbell,  just  cited,  and 
the  United  States  v.  Howland,  4  Wheal  108. 
Here,  then,  ia  an  exposition  both  of  the  Con- 
stitution and  laws  of  the  United  States,  with 
reference  both  to  the  jurisdiction  and  powers 
of  their  courts,  and  to  the  instances  in  which 
it  ia  their  duty  to  exercise  those  powers;  and 
the  inquiry  forces  itself  upon  us,  who  shall 
or  can  have  the  authority  to  deprive  them  of 
those  powers  and  that  jurisdiction?  Or  can 
those  courts,  consistently  with  their  duty,  re- 
fuse to  exert  those  powers  and  that  jurisdic- 
tion for  the  protection  of  rights  arising  under 
the  Constitution  and  laws,  in  the  acceptation 
in  which  both  have  been  interpreted  and  sanc- 
tioned t 

With  respect  to  resulting  trusts,  and  the  ju- 
risdiction and  duty  of  the  courts  of  the  United 
States  to  enforce  them,  the  opinion  of  this  court 
has  been  emphatically  declared;  and  so  de- 
clared in  a  case  of  peculiar  force  and  appoesite- 
ness,  because  it  related  to  the  acts  of  an  agent 
in  the  entry  and  survey  of  lands,  and  is  in  its 
principal  features  essentially  the  same  with  the 
cause  now  under  consideration.  We  allude  to 
the  case  of  Massie  t.  Watts,  reported  in  the  6th 
vol.  of  Cranch,  p.  148.  This  was  a  suit  in  equity 
in  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kentucky,  to  compel  the  conveyance 
of  land  from  an  agent  to  his  principal,  upon  the 
ground  that  the  agent  had  withdrawn  an  entry 
on  lands  made  in  the  name  of  his  principal, 
had  caused  an  entry  and  survey  to  be  made  in 
his  own  name,  and  had  thereby  obtained  a  legal 
title  to  this  land..  In  decreeing  the  relief 
sought  by  the  complainant,  this  court,  expound- 
ing the  law  by  the  Chief  Justice,  pp.  169,  170, 
•aid:  "If  Massie  (i.  e.,  the  agent)  really  be- 
/..'>r(/  llMt  tiiv  entry  of  O'Neal  (his  principal), 
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as  made,  could  not  be  surveyed,  it  was  his  duty 
to  amend  it,  or  to  place  it  elsewhere.   But  If  is 
this   he  was  mistaken,  it  would  be  dangerov 
in  the  extreme— •it  would  be  a  cover   ['Sa* 
for  fraud  which  could  seldom  be  removed,  if  a 
locator  alleging  difficulties  respecting  a  locatkii 
might  withdraw  it,  and  take  the  land  for  him- 
self.   But  Massie,  the  agent  of  O'Neal,  has  en- 
tered   the   land   for   himself,   and   obtained  a 
patent   in   his   own  name.     According  to  ths 
clearest  and  best  established  principles  of  equi- 
ty, the  a^ent  who  so  acts  becomes  a  trustee  for 
his  principal.    He  cannot  hold  the  land  nsder 
an  entry  for  himself,  otherwise  than  as  a  trus- 
tee for  his  principal."    This  exposition  of  the 
equity  powers  of  the  courts  of  the  United  Stata 
as  applicable  to  resulting  trusts — a  power  in- 
separable from  the  cognizance  over  frauds,  me 
great  province  of  equity  jurisprudence— is  eot- 
clusive. 

With  respect  to  the  power  of  the  Federal 
Government  to  assert,  through  the  instmnen- 
tality  of  its  appropriate  organs,  the  administra- 
tion of  its  Constitution,  rights  and  duties,  and 
with  regard  to  such  an  assertion  as  exemplified 
in  the  management  and  disposition  of  the  pub- 
lic lands,  and  the  titles  thereto,  the  interpreta- 
tion of  this  court  has  been  settled  too  coneln- 
sively  to  admit  of  controversy. 

In  the  case  of  WHqox  v.  Jackson,  reported  in 
the  13th  of  Pet.  p.  498,  which  presents  an  in- 
stance  of  an  attempt  to  control,  by  the  author- 
ity of  the  laws  of  the  State  of  Illinois,  the  ef- 
fect and  operation  of  a  right  or  title  derivable 
from  the  United  States  to  a  portion  of  the  pub- 
lic lands,  this  court  thus  emphatically  dedatt 
the  law:  "It  has  been  said  that  the  State  of 
Illinois  has  a  right  to  declare,  by  law,  that  a 
title  derived  from  the  United  States,  which  by 
their  laws  is  only  inchoate  and  imperfect,  shall 
be  deemed  as  perfect  a  title  as  if  a  patent  had 
issued  from  the  United  States;  and  the  con- 
struction of  her  own  courts  seems  to  give  that 
effect  in  her  Statute.  That  State  has  an  un- 
doubted right  to  legislate  as  she  may  please  is 
regard  to  the  remedies  to  be  prosecuted  in  her 
courts,  and  to  regulate  the  insposition  of  the 
property  of  her  citizens,  by  descent,  devise,  ot 
alienation.  But  the  property  in  quest'on  was  a 
part  of  the  public  domain  of  the  United  States. 
Congress  is  invested  by  the  Constitution  with 
the  power  of  disposing  of  and  making  needful 
rules  and  regulations  respecting  it.  Congren 
has  declared,  as  we  have  said,  by  its  legislation, 
that  in  such  a  case  as  this,  a  patent  is  neces- 
sary to  complete  the  title.  But  in  this  case  no 
patent  has  issued;  and  therefore,  by  the  lawt 
of  the  United  States,  the  lej^al  title  has  not 
passed,  but  remains  in  the  United  States.  Now. 
if  it  were  competent  for  a  State  Legislature  to 
say,  that  notwithstanding  this,  the  title  shall  ke 
deemed  to  have  passed,  the  effect  would  be, 
not  that  Congress  had  the  power  of  disposii; 
of  the  public  lands,  and  prescribing  the  rules 
and  regulations  concerning  that  dispositioa. 
but  that  'Illinois  possessed  it.  That  [*5<I 
would  be  to  make  the  laws  of  Illinois  pan- 
mount  to  those  of  Congress  in  relation  to  a 
subject  confided  by  the  Constitution  to  Ooa- 
gress  only ;  and  the  practical  result  in  this  Jtrj 
case  would  be,  by  force  of  State  legislation,  te 
take  from  the  United  States  their  own  landi 
against    tlieir    own    will    and    against    their 


fHam. 


Digitized  by 


Google 


1867. 


litVINE  V.   MARSUALt. 


668-67 1 


our  laws.  W«  hold  the  true  principle  to 
be  this:  that  vrhenever  the  qup»tion  in 
liny  court,  State  or  Federal,  is  wliether  a 
title  to  land  which  was  once  the  proj^rty  of 
the  United  States  has  paxsed,  that  question 
must  be  resolved  by  the  laws  of  the  United 
States;  but  that  whenever,  according  to  those 
laws,  the  title  shall  have  passed,  then  the 
property,  like  all  other  property  in  the  State, 
IS  subject  to  state  legislation,  so  far  as  that 
legislation  is  consistent  with  the  admission, 
that  the  title  passed  and  vested  according  to 
the  laws  of  the  United  States." 

It  has  been  argued,  that  it  is  the  practice  of 
the  officers  of  the  Land  Office  to  receive  the 
certificate  of  purchase,  as  presenting  upon  its 
face  the  only  evidence  of  title,  and  that  those 
officers  will  recognize  no  other  evidence  of  title 
but  this  certificate.  Of  the  practice  or  the  opin- 
ion of  the  officers  of  the  Land  Department,  no 
evidence  is  exhibited  upon  this  record.  But  sup- 
posing these  to  be  in  accordance  with  the  above 
suggestion,  they  could  by  no  means  control  the 
action  or  the  opinion  of  this  court  in  expound- 
ing the  law  with  reference  to  the  rights  of  par- 
ties litigant  before  them;  and  this  they  must 
do,  in  accordance  with  their  own  convictions, 
uninfluenced  by  the  opinions  of  any  and  every 
other  department  of  the  government.  The  re- 
ception of  the  certificate  of  purchase  as  evi- 
dence of  title  may  be  regular  and  convenient 
as  a  rule  of  business,  but  it  has  not  been  any- 
where established  as  conclusive  evidence,  much 
less  has  it  been  adjudged  to  forbid  or  exclude 

fTOofs  of  the  real  and  just  rights  of  claimants, 
t  is  mere  justice  to  the  officers  of  the  Land  De- 
partment, to  presume  that  they  would  respect 
the  interpretation  of  the  Constitution,  and  laws 
promulgated  by  those  who  are  appointed  to  be 
their  expositors;  but  upon  a  supposition,  or 
even  upon  a  conviction  of  the  converse  of  this, 
the  path  of  duty  here  is  plain  and  direct,  and 
must  be  followeid  without  hesitancy  or  devia- 
tion. The  judgment  of  the  Supreme  Court  of 
Minnesota  is  reversed  with  costs,  and  this  cause 
is  remanded  to  that  court,  with  instructions 
that  it  be  remitted  to  the  District  Court,  with 
permission  to  the  defendant  to  answer  over  to 
the  complaint  of  the  plaintiflT;  and  in  the  event 
of  a  refusal  or  failure  of  the  defendant  so  to  do, 
with  direction  to  the  District  Court  to  render  a 
judgment  in  favor  of  the  plaintifiT,  in  conformi- 
ty with  the  law,  as  ruled  by  this  court  in 
this  cause. 

S68*]     *Mr.  Justice  ITelsoa  dissenting: 

In  this  case,  Marshall  bought,  at  the  request 
of  Irvine  and  Barton,  a  quarter  section  of  land, 
at  a  land  sale  in  Minnesota  Territory,  for 
which  $200  was  paid,  and  a  patent  certificate 
given  to  him  in  his  name.  One  hundred  dollars 
of  the  money  was  furnished  by  Irvine,  and  one 
hundred  by  Barton,  and  the  land,  according 
to  the  arrangement,  was  to  be  held  in  trust 
by  Marshall,  for  their  benefit.  Barton,  for  some 
reason  not  explained,  afterwards  claimed  the 
whole  instead  of  an  undivided  half  of  the  sec- 
tion, and  demanded  a  conveyance  of  the  same 
from  Marshall,  the  trustee.  Irvine  afterwards 
applied  to  the  trustee  for  a  conveyance  of  his 
undivided  half,  which  was  refused,  in  conse- 
quence of  the  previous  claim  of  Barton  to  the 
whole  section.  This  suit  is  brought  by  Irvine, 
1ft  Ii.  ed. 


against  Marshall,  the  trustee,  to  compel  him  to 
make  the  above  conveyance. 

The  court  Ix-low,  on  a  demurrer  to  the  com- 
plaint, which  contained  the  facts  substantially 
us  above  stated,  gave  judgment  for  the  defend- 
ant, refusing  to  compel  the  execution  of  the 
conveyance. 

The  question  presented  would  be  a  very  plain 
one  at  common  or  equity  law  upon  the  doctrine 
of  trusts  as  administered  by  courts  unaffected 
with  any  local  legislation.     The  facts  would 

Present  the  case  of  a  resulting  trust  for  the 
?nefit  of  the  persons  who  had  furnished  the 
purchase  money,  and  the  trustee  compelled  to 
convey  accordingly  the  interest  belonging  to  tho 
respective  parties. 

But  the  Legislature  of  Minnesota  have  passed 
a  law  modifying  the  doctrine  of  uses  and  trusts, 
and  especially  in  respect  to  resulting  tnists  of 
the  character  in  question.  It  has  provided,  that 
when  a  grant  is  made  for  a  vnlunhic  considera- 
tion to  one  person,  and  the  consideration  paid 
by  another,  no  trust  shall  result  in  favor  of  the 
person  paying  the  consideration,  but  the  title 
shall  vest  in  the  person  named  as  grantee,  sub- 
ject only  to  two  exceptions:  1.  In  favor  of  the 
creditors  of  the  person  paying  the  consideration 
money;  and  2.  When  the  person  taking  the 
conveyance  in  his  own  name  shall  have  taken  it 
without  the  knowledge  or  consent  of  the  party 
paying  the  consideration,  or  when  the  trustee 
shall  have  purchased,  in  violation  of  his  trusts, 
with  moneys  belonging  to  another  person.  Rev. 
Stat,  of  Minnesota,  pp.  202,  203,  sees.  7,  8,  9. 

It  is  admitted  thnt  the  present  case  does  not 
fall  within  either  *of  the  exceptions,  [*56)> 
and  on  this  ground  the  relief  in  the  court  below 
was  denied. 

This  provision  in  the  laws  of  Minnesota  will 
be  found  adopted  in  several  of  the  States.  This 
precise  modification  of  a  resulting  trust  was  in- 
corporated into  the  laws  of  the  State  of  New 
York  as  early  as  1830,  and  from  which,  as  is 
said,  it  was  taken  and  engrafted  in  the  Statutes 
of  this  Territory. 

The  object  of  the  change  is  to  prevent  secret 
and  fraudulent  conveyances  of  property,  with 
the  view  of  defrauding  creditors.  A  common 
and  successful  contrivance  for  this  purpose,  is 
by  placing  the  title  of  the  property  in  the  name 
of  a  third  person,  while  the  whole  of  the  bene- 
ficial interest  is  in  another,  thereby  concealing 
it  from  the  creditor,  and  embarrassing  his 
remedy  against  the  property  of  the  debtor. 

Tlie  provision  is  designed  to  deter  parties 
from  engaging  in  this  contrivance,  by  subject- 
ing the  property,  thus  concealed  in  the  name  of 
another,  to  the  peril  of  being  claimed  and  held 
by  him  as  his  own.  The  question  is  one  of 
state  policy,  in  regulating  the  terms  and  con- 
ditions of  holding  and  disposing  of  the  property 
within  the  State,  so  as  to  encourage  open  and 
frank  dealing  with  the  same,  and  to  prevent 
concealed  and  covinous  trusts  as  a  cover  for  de- 
frauding creditors.  It  may  be  wise  or  unwise; 
that  we  suppose  is  a  question  with  which  courts 
have  nothing  to  do,  as  the  power  of  a  State  to 
regulate  the  subject  is  unquestionable,  and 
in  this  re!<pcct  the  power  in  the  Territory  is  the 
same. 

It  is  insisted,  however,  that  the  nature  or 
character  of  the  property  in  question,  impressed 
upon  it  by  the  law  of  Congress  providing  for 
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and  regulating  the  sales  of  the  public  land, 
takes  it  out  of  the  system  of  municipal  law 
which,  it  must  be  admitted,  f^uverns  and  con- 
trols parties  in  dealing  witli  property  in  general 
in  the  States  and  Territories.  If  this  be  so,  it 
constitutes  certainly  a  very  important  excep- 
tion; for  it  is,  perhaps,  not  hazarding  too  much 
in  saying,  that  in  the  new  States,  and  in  the 
Territories  for  many  years  after  their  organiza- 
tion, the  largest  portion  of  the  real  property 
owned  and  cultivated  by  the  inhabitants  is  held 
and  enjoyed  under  a  title  similar  to  that  in 
question,  namely:  a  patent  certificate.  And  we 
may,  I  think,  in  respect  to  property  in  this 
predicament,  ask,  under  what  system  of  laws 
IB  it  to  be  held  and  regulated,  if  the  municipal 
taws  of  the  State  are  to  be  set  aside  ?  It  is  true, 
the  laws  of  Congress  provide  for  and  regulate 
the  sale  of  the  public  lands,  and  in  doing  so, 
provide  for  this  inchoate  title  to  be  given  to 
the  purchaser,  on  paying  the  purchase  money. 
And,  if  any  one  undertakes  to  question  this 
title,  the  law  of  Congress  is  called  in  as  the 
highest  evidence  of  it.  Thus  far  the  law  of 
670*]  "Congress  operates,  of  whatever  nature 
or  character  that  may  be.  But  beyond  this, 
whether  A  or  B  owns  this  inchoate  title,  wheth- 
er A  has  made  a  good  sale  and  transfer  of  it  to 
another,  or  such  a  one  as  the  municipal  law 
will  give  effect  to,  are  questions  which  do  not 
concern  the  law  of  Congress  or  the  Federal  au- 
thorities. They  are  questions  arising  purely  un- 
der the  municipal  laws.  Whether  the  original 
purchaser  who  has  received  the  certificate  has 
himself  settled  on  the  section  under  it,  or 
whether  he  has  transferred  it  to  another  set- 
tler, are  questions  in  which  the  Federal  Govern- 
ment has  no  interest.  They  belong  to  the  State 
within  which  the  lands  are  situate.  Indeed,  the 
Land  Department  so  determined  at  an  early 
day,  and  in  case  of  a  dispute  as  to  the  owner- 
ship of  the  certificate,  it  gives  the  patent  to  the 
person  named  in  it,  leaving  the  parties  to  settle 
their  disputes  in  the  courts  of  law.  The  ques- 
tion in  this  case  is  not  whether  a  title  has  been 
derived  from  the  Federal  Government  under  the 
Act  of  Congress — that  title  is  admitted,  indeed 
it  is  that  which  gives  value  to  the  right  in  dis- 
pute— the  question  is,  who  has  acquired  the 
right  to  the  property,  after  the  title  has  been 
acquired  from  the  government;  in  other  words, 
who  owns  this  inchoate  title  secured  by  the  pat- 
ent certificate.  That  is  a  question  depending 
upon  local  law.  The  point  was  well  put  by 
Judge  Barbour,  in  delivering  the  opinion  of  the 
court  in  Wilcox  v.  Jackson,  13  Pet.  617.  "We 
hold,"  he  observed,  "the  true  principle  to  be 
this:  that  whenever  the  question  in  any  court, 
•tate  or  federal,  is,  whether  the  title  to  land 
which  had  been  once  the  property  of  the  Unit- 
ed States  has  passed,  that  question  must  be  re- 
solved by  the  laws  of  the  United  States;  but 
that,  whenever  according  to  those  laws  the  title 
shall  have  passed,  then  that  property,  like  all 
other  property  in  the  State,  is  subject  to  State 
legislation,  so  far  as  that  legislation  is  consist- 
ent with  the  admission  that  the  title  passed 
according  to  the  laws  of  the  United  States." 

Now,  it  is  upon  this  principle  that  the  lands 
held  under  the  patent  certificate  have  become 
property  in  the  State,  and  subject  to  its  Ie"i<:|R- 
tion,  that  they  are  subject  to  judgment  and  exe- 
cution against  the  owner;  to  conveyance  by 
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deed  or  devise;  to  descend  to  his  heirs  at  lav 
on  his  decease,  or  to  sale  by  a  court  of  probate 
to  pay  his  debts.  And  it  may  well  be  aaked,  if 
the  title  is  thus  subject  to  the  municipal  laws 
concerning  judgments  and  executions,  deeds  of 
conveyance,  devises,  of  descent,  and  of  admia- 
istration  in  the  probate  court,  how  the  title  eaa 
be  exempt  from  the  law  of  trusts  t  The  general 
principles  of  equity  can  no  more  be  invoked  in 
respect  to  them  than  in  respect  to  either  of  the 
other  matters  referred  to,  when  they  have  been 
the  subject  of  regulation  by  the  local  law. 
'That  law  then  becomes  the  rule  of  prop-  [*571 
erty  to  govern  them,  the  same  as  it  governs 
the  inheritance,  or  any  other  lawful  disposition 
of  it.  We  do  not  see  the  reason  or  propriety 
of  setting  aside  the  local  law  in  respect  t<i  this 
class  of  property  as  to  trusts,  while  it  is  admit- 
ted to  regulate  every  other  legal  dispositioo 
made  of  it;  and  I  must,  therefore,  for  the  rea- 
sons given,  dissent  from  the  opinion  of  the  ma- 
jority of  the  court. 

Messrs.  Justices  Catron,  Grier  and  CampM^ 
concur  with  Mr.  Justice  Kelson. 

Rev'g— I  Minn.  340. 


•Ex  parte  In  the  Matter  of  FRANKLIN  [•«! 
RANSON  et  al.,  PIffs.  in  Er., 

V. 

THE  MAYOR,  ALDERMEN  AND  COMMON- 
ALTY OF  THE  CITY  OF  NEW  YORK,  sod 
Richard  Bustccd,  their  Attorney. 

(See  S.  C.  20  How.  681-583.) 

Order  upon  condition — when  condition,  waived. 

An  order  was  entered  vaeatlDR  JudgmeDt  on  tlw 

fayment  of  costs,  and  niso  upon  the  rundltion  that 
be  case   Bhoiild  lie  settled   m  a  sliort   time  meo- 
tloncd.  and  the  motion  made  for  a  new  trial. 

Ttie  attorney  for  the  plaintiffs,  by  not  maliliw 
out  his  bill  of  coats,  procuring  a  taxntlon.  and  de- 
manding them  previous  to  the  hearing  of  fhf  mo- 
tion for  a  new  trial,  thereby  Impliedly  coDS<^t«d 
to  waive  this  condition,  and  cannot  afterwaids  wt 
it  up  (or  the  purpose  of  invalldatlog  the  order 
Tacating  the  judgment. 

Decided  May  18,  1858. 

ON  MOTION  for  a  rule  on  the  Judges  of  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  to  show  came 
why  a  mandamus  should  not  issue,  etc 
The  case  is  stated  by  the  court. 
Mr.  Charles  M.  Keller,  in  support  of  the  mo- 
tion. 

Mr.  Justice  Nelson  delivered  the  opmion  of 
the  court: 

A  motion  is  made  on  behalf  of  the  plahitiffs 
for  a  mandamus  to  the  Circuit  Court  of  tkt 
United  States  for  the  Southern  District  of  Me« 
Ybrk,  to  compel  that  court  to  vacate  an  order 
in  the  above  cause,  directing  a  judgment  ca- 
tered against  the  defendants  on  the  12th  De- 
cember, 1857,  of  $21,458.21,  to  be  vacated. 
The  judgment  was  entered  upon  a  verdict  ns- 
drrrd  for  the  plaintiffs,  in  an  action  for  the  si- 
lt "od  infringement  of  a  patent  for  an  Im* 
pixivement  in  the  mode  of  applying  water  ts 
fire  eii.<nne8,  so  as  to  render  their  opentim 
more  elToctive."  The  judgment  was  entered 
in    consequence    of    the    stay    of    proceeduip 
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having  expired,  given  to  the  defendiints  to 
make  a  case  on  which  to  move  for  a  new  trial. 
Afterwards,  on  the  19th  December,  during  the 
same  term,  an  order  was  entered  on  motion  of 
the  defendants,  after  hearing  counsel  on  both 
583*]  'aides  by  Jud.ste  Ingcrsoll,  then  holding 
the  court,  vacnting  tlie  judgment  on  the  pay- 
ment of  costs  that  had  previously  accrued,  and 
also  upon  the  condition  that  the  case  should  be 
settled  in  a  s-hort  time  mentioned,  and  the  mo- 
tion made  for  a  new  trial,  with  liberty  to 
either  party  to  turn  the  case  into  a  bill  of  ex- 
ceptions which  right  had  been  reserved  at  the 
trial.  The  case  was  settled  accordingly,  the 
motion  for  a  new  trial  heard  and  denied,  a  bill 
of  exceptions  settled  and  signed,  agreeably  to 
the  order  of  the  lOth  December,  and  filed  in 
the  oflice  of  the  Clerk  of  said  court.  Since 
the  motion  for  a  new  trial,  and  the  settlement 
of  the  bill  of  exceptions,  the  attorney  for  the 
plaintiff  issued  an  execution  on  the  judgment 
of  the  I2th  December,  claiming  it  to  be  still  in 
force,  on  the  ground  that  the  condition  had  not 
been  complied  with  in  respect  to  the  payment 
of  costs.  A  motion  was  subsequently  made 
by  the  defendants  to  set  aside  this  execution, 
and  the  judgment  aforesaid  unconditionally, 
which  was  granted  by  the  court.  The  present 
motion  to  this  court  is  for  a  rule  to  show 
cause  against  the  court  below  why  a  mandamus 
should  not  issue  to  vacate  this  last  order. 

The  ground  upon  which  the  court  below 
placed  its  decision  for  setting  aside  the  judg- 
ment and  execution  unconditionally,  is,  that 
the  attorney  for  the  plaintiffs,  by  not  making 
out  his  bill  of  costs,  procuring  a  taxation,  and 
demanding  them  previous  to  the  hearing  of  the 
motion  for  a  new  trial,  thereby  impliedly  con- 
sented to  waive  this  condition,  and  cannot 
afterwards  set  it  up  for  the  purpose  of  invali- 
dating the  order  of  the  lOth  D>ecember,  vacating 
the  judgment.  We  concur  in  this  view  of  the 
court,  and  we  are  also  satisfied,  from  the  course 
of  the  proceedings  preparatory  to  the  motion 
for  the  new  trial,  the  hearing  of  that  motion, 
and  the  turning  of  the  case  into  a  bill  of  ex- 
ceptions with  a  view  to  a  writ  of  error,  it  was 
the  understanding  of  both  parties  that  the  judg- 
ment of  the  12th  December  was  to  be  consid- 
ered as  vacated,  and  that  a  new  one  be  entered 
for  the  plaintiiTs,  if  a  motion  for  a  new  trial 
was  desired. 

The  court  is  of  opinion,  therefore,  that  the 
facts  presented  upon  this  motion  for  a  man- 
damus are  not  such  as  entitle  the  plaintiffs  to  a 
rule  to  show  cause,  and  it  must,  therefore,  be 
denied. 


Judgment  amended.  May  18,  1858. 

GILBERT  L.  THOAIPHsON,  Plff,  in  Er., 

V. 

WM.  SELDEN,  Jno.  Withers,  Robt.  W.  Ijitham, 
and  Liawrence  P.  Baync,  Bankers,  doing  busi- 
ness under  the  Firm  of  Selden,  Withers  St,  Co. 

(See  S.  C.  20  How.  195-108.) 


NOTS. — Error.  The  Supreme  Court  will  not  review 
the  discretionary  net  Ion  of  the  court  liolow.     See 
lote  to  I< arrow  v.  Ulll,  14  L.  ed.  U.  S.  48. 
IS  li.  ed. 


Xonsiiit  cannot  be  entered  on  failure  to  comply 
with  order  to  produce — refusal  of  inferior 
court  tu  continue  case,  no  grouud  of  error. 

Circuit  court  Is  not  authorized  hy  the  Act  of  Con- 
gress to  enter  a  Judgment  of  nonsuit  upon  the 
failure  o(  the  party  to  comply  with  the  notice  to 
produce  hooks  and  papers. 

The  refusal  of  an  Inferior  court  to  continue  a 
case  to  another  term,  eaanot  be  assigned  for  error 
here. 

Argued  Feb.  2,  1858.      Decided  Feb.  25,  1858. 

THIS  suit  was  brought  in  the  Circuit  Court 
for  the  District  of  Columbia,  by  the  de- 
fendants in  error,  on  certain  promissory  notes. 
Judgment  was  rendered  in  the  court  below  in 
favor  of  the  plaintilfs,  and  the  defendant 
brought  the  case  lierc  on  a  writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  John  S.  Tyson,  for  plaintiff  in  error: 

The  court's  refusal  to  grant  the  order,  which 
was  an  order  nisi  only,  was  error. 

The  order  nisi  issues  as  a  matter  of  course — 
ex  debito  justitite. 

Geyger  v.  Geyger,  2  Dall.  332;  Lawrence  ▼. 
The  Ocean  Ins.  Co.  II  Johns.  245;  Joseph  Bas 
V.  Steele,  3  Wash.  C.  C.  381. 

It  is  not  necessary  that  the  party  applying 
for  the  order  nisi  should  first  produce  proof 
of  the  pertinency  of  the  evidence — a  simple 
suggestion  to  that  effect,  is  sufficient. 

Hylton  V.  Brown,  1  Wash.  C.  C.  298. 

If  that  suggestion  was  not  sufficient  in  affi- 
davit No.  1,  it  was  rendered  completely  so  by 
affidavit  No.  3. 

The  court,  therefore,  certainly  erred  in  re- 
fusing the  order  niri,  moved  after  the  filing  of 
the  affidavit  No.  3. 

Entries  on  partnership  books  may  be  given 
in  evidence,  if  made  before  dissolution. 

Assignees  of  Simonton  v.  Boucher,  2  Wash. 
C.  C.  473;  Jordan  v.  Wilkins,  2  Wash.  C.  a 
482. 

A  fortiori  entries  on  the  books  of  a  banking 
establishment. 

This  proceeding,  under  the  Act  of  1789,  is 
in  the  nature  of  a  bill  of  discovery  and  pro- 
ceedings under  it. 

9  Wend.  458;  Bank  of  Utica  v.  Hillard,  « 
Cow.  62;  Kenny  v.  Clarkson,  1  Johns,  395; 
Cowen  &  Hill's  Notes  to  Ph.  Ev.  191 ;  Notes  to 
Phil.  197. 

The  right  to  a  bill  of  discovery,  although 
said  to  be  a  right  of  the  plaintiff,  is  also  a 
right  of  the  defendant,  because  by  cross-bill 
he  can  always  make  himself  plaintiff. 

Wig.  on  Disc.  24,  25. 

To  a  bill  of  discovery  a  party  must  answer. 

Wig.  on  Disc.  207. 

By  an  Act  of  the  General  Assembly  of  Mary- 
land, ch.  72,  sec.  21,  passed  in  1785,  the  de- 
fendant in  equity  has  the  same  power  to  inter- 
rogate the  plaintiff  that  he  has  to  interrogate 
the  defendant. 

Gres.  Eq.  Ev.  43  to  46. 

So  upon  an  order  nisi,  if  the  party  refuses  to 
show  cause,  the  order  becomes  absolute. 

Hylton  V.  Brown,  1  Wash.  C.  C.  298. 

The  court  further  erred  in  refusing  the  nec- 
essary order  after  the  jury  was  sworn. 

In  general,  the  refusal'  to  continue  a  cause  is 
not  error}  but  it  is  pi«siuned  that  this  rule  is 
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not  without  exceptions,  and  tliat  in  a  case  like 
this,  where  by  the  action  of  the  court  the  de- 
fendant is  placed  at  the  mercy  of  the  plaintiff, 
the  least  the  court  could  do  would  be  to  con- 
tinue the  cause. 

Act  Assem.  Md.  1787,  ch.  9,  sec.  8. 

Upon  the  whole,  the  whole  question  of  the 
court  was  the  withholding  from  the  jury  of 
competent  evidence  offered  by  the  defendant 
below,  and  that  is  error. 

Bradstreet  v.  Thomas,  12  Pet.  174;  17  How. 
13;  Cowen  &  Hill's  Notes,  Vol.  IV.  pp.  776, 
776;  1  Duer,  431,  434. 

Messrs.  Davide  &  Ingle  and  Chilton  &  Ma- 
{Tuder,  for  the  defendants  in  error: 

1.  The  notice  to  produce  books  and  papers 
served  by  the  defendant  on  the  plaintiff's  coun- 
sel below,  in  the  record  referred  to,  was  insuf- 
ficient in  point  of  time,  and  too  general  in  its 
terms  and  extent. 

1  Stat,  at  L.  82;  2  Cranch,  C.  C.  427;  2 
Cranch,  C.  C.  336;  3  Cranch,  C.  C.  646. 

2.  The  said  notice  and  affidavits  filed  there- 
with are  defective,  because  they  do  not  show 
or  aver  that  the  evidence  sou^t  was  "perti- 
nent to  the  issue,"  and  such  as  the  plaintiffs 
"might  be  compelled  to  produce  by  the  ordi- 
nary rule  of  proceeding  in  chancery." 

3  Johns.  Ch.  45;  16  Johns.  591,  598. 

3.  The  exercise  of  the  power  invoked  by  the 
defendant's  motion  to  produce  books,  etc.,  is 
matter  of  sound  discretion  with  the  court,  and 
not  imperative  and  unconditional,  and  the  rec- 
ord does  not  show  that  this  discretion  has  been 
abused  by  the  court  below. 

4.  The  refusal  of  the  court  to  c<mtinue  the 
cause  is  not  error —  such  a  motion  being  always 
addressed  to  the  sound  discretion  of  the  court. 

6  Cranch,  206,  218. 

Mr.  Chief  Justice  Taney  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court 
for  the  District  of  Columbia,  upon  a  judgment 
rendered  in  that  court  in  favor  of  the  defend- 
ants in  error,  in  a  suit  brought  by  them  upon 
certain  promissory  notes  set  forth  in  the  plead- 
ings. 

Some  time  before  the  trial,  •  notice  was 
served  on  Selden,  Withers  &  Co.,  the  defend- 
ants in  error,  to  produce  certain  books  and  pa- 
pers mentioned  in  the  notice;  and  that  unless 
they  were  produced  at  the  trial,  the  plamtiff  in 
error  would  move  the  court  for  a  nonsuit,  or 
for  a  like  judgment  as  in  cases  of  nonsuit;  and 
an  affidavit  was  made  by  the  plaintiff  in  error, 
that  the  books  and  papers  specified  were  neces- 
sary for  his  defense.  Those  applications  and 
motions  were  afterwards  repeated  before  the 
trial  and  at  the  trial,  upon  further  affidavits 
and  notices  to  the  same  effect,  which  it  is  not 
necessary  here  to  set  forth. 

They  were  opposed  by  Selden,  Withers  & 
Co.,  who  were  the  plaintiffs  in  that  court,  and 
the  motions  were  all  overruled  by  the  court. 
The  exception  does  not  state  on  what  ground 
they  were  opposed,  nor  upon  what  ground 
they  were  overruled;  and  as  far  as  the  case  is 
disclosed  in  the  record,  we  see  nothing  in  tlio 
rulings  of  the  court  to  impeach  its  judf;ment. 

The  15th  section  of  the  Judiciary  Act  of  178!). 
under  which  these  proceedings  were  had,  au- 
thorizes the  court,  upon  motion  and  due  notice 
thereof,  to  require  a  party  to  produce  books  or 
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writings  in  his  possession  or  power,  which  eon- 
tain  evidence  'pertinent  to  the  issue,  in  [*ltS 
cases  and  under  circumstances  where  thej 
might  be  compelled  to  produce  the  same  by  the 
ordinary  rules  of  proceeding  in  chancery;  and 
if  a  plaintiff  shall  fail  to  comply  with  sueb 
order,  it  shall  be  lawful  for  the  court,  on  mo- 
tion, to  give  the  like  judgment  for  the  defend- 
ant as  in  cases  of  nonsuit. 

The  transcript  does  not  show  that  any  no- 
tion was  made  for  an  order  upon  the  plaintiff 
to  produce  the  books  and  papers  mentioned  ia 
the  notice.  It  shows  that  a  motion  was  made 
to  render  a  judgment  of  nonsuit  for  not  com- 
plying with  the  notice,  and  also  a  motion  for  a 
continuance  of  the  case.  But  the  court  ii  not 
authorized  by  the  Act  of  Congress  to  enUx  a 
judgment  of  nonsuit  upon  the  failure  of  the 
party  to  comply  with  the  notice.  The  notice 
IS  merely  ft  preliminary  proceeding,  to  enable 
the  party  to  bring  before  the  court  the  motioa 
for  the  order  to  produce;  and  when  that  mo- 
tion is  made,  the  party  called  on  has  a  riglit  to 
be  heard,  and  he  is  not  bound  to  produce  the 
books  and  papers  called  for,  until  the  court 
shall  order  him  to  produce  them,  and  is  in  no 
default  unless  he  refuses  or  neglects  to  obey 
the  order.  The  court  were,  therefore,  right  ia 
refusing  to  enter  the  judgment,  when  iio  order 
had  been  moved  for  or  granted. 

And  as  regards  the  motion  to  continue  the 
case,  it  has  often  been  decided  by  this  court, 
that  the  refusal  of  an  inferior  court  to  continue 
a  case  to  another  term  cannot  be  assigned  for 
error  here.  Justice  requires  that  the  granting 
or  refusal  -of  a  continuance  should  be  left  to 
the  sound  judicial  discretion  of  the  court  where 
the  motion  is  made,  and  where  all  of  the  dr- 
cumstances  connected  with  it,  and  proper  to 
be  considered,  can  readily  be  brought  oefote 
the  court. 

We  think,  therefore,  that  neither  of  the  ob- 
jections taken  here  can  be  sustained,  and  that 
the  judgment  of  the  Circuit  Court  must  be  af- 
firmed. 


•JAMES  MARKS,  Plff.  in  Er.,     I'iH 

V. 

MICHAEL  DICKSON  and  Elizabeth  M.  Dick- 
son. 
(See  S.  C.  60  How.  601-506.) 
Preemption  rights — conveyance  after  entry  and 
before  patent,  good. 

The  Act  of  1834  In  regard  to  preemption  rl|Ati  of 
settlers  on  public  lands,  revived  the  Act  of  1832,  u 
well  as  that  of  1830  on  the  same  subject. 

Where  the  land  was  entered  In  1840,  a  trasntf 
the  entry  and  conveyance  was  valid,  and  TMtM 
the  equitable  title  In  transferee,  which  was  not  de- 
ed  "  ■  


f rated   by   a  subsequent  patent  to  the  transferrer 


Argued  Apr.  30,  1858.       Decided  May  18,  WSi. 

IN   ERROR,  to  the   Supreme   Court  of  tk« 
State  of  Louisiana. 

The  suit  was  brought  in  the  seventeenth  Jn- 
tlicial  district  of  Louisiana,  by  the  plaintiff  n 
•'rror,  to  recover  a  certain  tract  of  land  tmdera 
purchn!>e  of  a  patent  emanating  from  the  Unit- 
ed States.  It  was  held,  both  in  the  lower  eooit 
and  the  Supreme  Court  of  Louisiana,  that  tbt 

NopK. — rrecmption  rlRtats.  See  note  lo  V.  S.  v. 
Flt2:Kerald,  10  L.  ed.  U.  8.  T85. 
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right  and  title  claimed  by  the  said  Maries  could 
not  be  maintained.  From  the  judgment  or  the 
Supreme  Court  of  I>ouisiana  tliia  writ  of  error 
is  prospt  iited. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Mr.  J.  P.  Benjamiii,  for  plaintiff  in  error: 

The  policy  of  C!ongress  haa  been  fixed  and 
invariable,  not  to  allow  the  beneficent  purposes 
of  the  preemption  laws  to  be  defeated,  nor  its 
objects  perverted  to  the  profit  of  land  speculat- 
ors. 

The  3d  section  of  the  Preemption  Act  of  May 
29,  1830,  provides  that  "all  assignments  and 
transfers  of  the  right  ot  preemption  given  by 
this  Act  prior  to  the  Issuance  of  patents,  shall 
be  null  and  void." 

4  Stat.  420. 

The  Act  of  Jan.  24,  1832,  so  far  modifies 
this  prohibition,  as  to  declare  that  "all  per- 
sons who  have  purchased  under  an  Act  enti- 
tled, etc.,  may  assign  and  transfer  their  certifi- 
cates of  purchase  or  final  receipts,  and  patents 
may  issue  in  the  name  of  such  assignee." 

4  Stat.  496. 

The  Act  of  June  10,  1834,  4  Stat.  678,  re- 
vives the  Act  of  May  29,  1830,  for  two  years. 
In  this  Act  nothing  is  said  of  the  Act  of  1832. 

On  June  22,  1838,  the  Act  of  May  29,  1830, 
was  again  revived  for  two  years,  nothing  being 
said  of  the  Act  of  1832. 
a  SUt.  521. 

So,  again,  when  b^  Act  of  June  I,  1840,  the 
Act  of  1838  was  revived  and  extended  to  June 
22,  1842,  the  right  of  preemption  was  by  grant 
"subject  to  all  limitations  and  conditions  con- 
tained in  the  Act  of  1838." 

6  Stat.  382. 

In  the  new  Preemption  Law  of  Sept.  4,  1841, 
the  12th  section  expressly  provides  that  "all  as- 
signments and  transfers  prior  to  the  issuance  of 
the  patent,  shall  be  null  and  void." 

6  Stat.  456;  see,  also.  Act  of  Sept.  28,  1850, 
9  Stat.  520;  Act  of  Feb.  U,  1847,  9  SUt.  125. 

This  policy  of  Congress  has  been  maintained 
and  upheld  by  the  Supreme  Court  of  Louisiana. 

Strong  V.  Rachal.  16  La.  234;  Poirrier  v. 
White,  2  La.  Ann.  935;  see,  also,  Wilkerson  v. 
Mayfield,  27  Miss.  543. 

Under  this  legislation  and  jurisprudence,  it  is 
submitted  that  the  Supreme  Court  of  Louisi- 
ana, in  the  present  case,  erred  in  so  construing 
the  Act  of  Congress  as  to  exclude  from  its 
application  the  conveyance  no'w  under  consider- 
ation. The  court  treated  the  conveyance  by 
Butler  OS  having  been  made  after  the  location. 
The  deed  from  Butler's  attorneys  was  dated  un- 
der the  location;  but  Butler's  power  was  dated 
grior  to  the  entry,  and  the  power  was  a  device 
3  elude  and  evade  the  law. 

2.  The  court  erred  in  determining  that  when 
Congress,  in  1834,  revived  the  Act  of  1830,  it 
also  revived  that  of  1832. 

An  opinion  to  that  effect  was  given  in  1836, 
by  Mr.  Attorney -General  Butler,  second  opinion, 
701,  but  no  reasons  are  given  for  it.  He  sim- 
ply says,  "that  the  revival  of  the  ori!;inal  law 
IB  to  be  considered  as  embracing  the  provi- 
sions engrafted  thereon  by  the  supplementary 
Act  of  Jan.  23,  1832." 

It  is  submitted  that  this  opinion  is  utterly  un- 
tenable. 

It  is  not  true  that  the  Act  of  1832  engrafted 
IB  li.  ed. 


any  provision  on  that  of  1830.  On  the  contrary, 
the  Act  of  1832  was  a  partial  repeal  of  that  of 
I8.«t. 

The  Act  of  1830  prohibited  assignments  of 
preemption  rights  prior  to  issuance  of  patents. 
The  Act  of  1832  repealed  this  prohibition  so 
far  as  to  prevent  the  assignments  of  certificates 
of  purchase,  or  final  receipts. 

In  1834  Congress  re-enacts  the  law  which 
prohibited  assignments  before  issuance  of  pat- 
ents. 

Every  law  since  passed  by  Congress  repeats 
the  prohibition,  as  already  shown. 

The  Act  of  1834  is  to  be  construed  just  as  if 
the  entire  Act  of  1830  had  been  copied  into  it. 

3.  The  Act  of  1832,  however,  can  have  no 
possible  application  to  the  case  before  the  court. 
That  Act,  in  its  very  terms,  applies  only  to 
persons  who  purchased  before  its  passage.  It 
says,  in  words,  that  "persons  who  have  pur- 
chased under  the  Act  of  1830,"  may  transfer 
their  certificates  of  purchase,  and  patents  may 
issue  to  assignees. 

The  Act  of  1830  had  expired  by  its  own  lim- 
itation on  the  29th  May,  1831.  Nobody  who 
had  acquired  rights  under  it  could  sell  or  as- 
sign before  the  issuing  of  the  patents.  On  the 
23d  January,  1832,  Congress,  speaking  of  this 
expired  law,  says,  that  those  who  have  pur- 
chased under  it  may  assign  their  certificates  of 
purchase,  notwithstanding  the  pruliibition. 

The  law  applied  to  a  certain  class  of  preexist- 
ing cases.  When  those  cases  were  settled,  the 
law  was  functus  officio. 

Now,  Butler  was  not  a  person  who  bad  pur- 
chased under  the  Act  of  1830.  His  preemp- 
tion was  established  in  1836,  under  the  Act  of 
1834. 

To  apply  the  rale  of  1832  to  his  ease,  is  to 
violate  the  language  of  the  law,  the  rules  of 
grammar,  and  the  legislative  intention  as  ex- 
hibited in  long  continued  and  repeated  expres- 
sions of  the  will  of  Congress. 

Mr.  Miles  Taylor,  for  defendants  in  error: 

1.  The  Act  of  the  29th  of  May,  1830,  and  tlM 
supplementary  Act,  of  January  23d,  1832,  and 
July  14th,  1832,  constituted  but  one  Act,  and 
any  revival  of  the  Act  of  29th  of  May,  1830,  in 
the  absence  of  any  declaration  to  the  contrary, 
would  necessarily  carry  with  it  the  supplement- 
ary Act. 

Sedg.  Stat,  and  Const.  L.  pp.  247,  261,  266; 
1  Cranch.  299. 

This  view  is  confirmed  by  the  Act  of  June 
22d,  1838,  which  is  cited  by  plaintiff's  oonnse! 
for  a  different  purpose. 

2.  The  administration  of  the  land  system  of 
the  United  States,  is  vested  in  the  Executive 
Department  of  the  Government,  and  the  oflB- 
cers  charged  with  the  disposal  of  the  public  do- 
main under  authority  of  Acts  of  Congress,  are 
required  and  empowered  to  determine  the  oon- 
stnietion  of  those  Acts  so  far  as  it  relates  to 
the  extent  and  character  of  the  rights  claimed 
under  them,  and  to  be  given  through  their  ac- 
tion to  individuals.  This  is  a  portion  of  ths 
political  power  of  the  government,  and  courts 
of  justice  never  interfere  with  it. 

Cousin  T.  Blanc's  Ex.  19  How.  206,  209;  8 
Pet.  2.')3;  12  Pet.  511;  9  How.  164. 

The  decision  of  the  Attorney-Gcnaral  and  the 
artion  of  the  Land  Department  for  a  long  series 
of  years  in  conformity  with  it,  is  conclusive  as 
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to  the  right  of  ft  preemptor  to  sell  the  land 
embraced  in  his  entry,  before  the  using  of  the 
patent. 

A  different  conclusion  would  unsettle  a  vast 
number  of  titles,  and  overthrow  rights  acquired 
upon  the  faith  of  the  settled  practice  of  the 
liand  Department  6f  the  Government,  dating 
back  to  the  spring  of  1835. 

i 

'    Ifr.  Justice  Catron  delivered  the  opinion  of 

the  court: 

This  cause  is  brought  here  by  a  writ  of  error 
to  the  Supreme  Court  of  Louisiana,  which,  by 
its  judgment,  construed  the  Acts  of  Congress 
of  1830,  1832,  and  1834,  securing  preemption 
rights  to  actual  settlers  on  the  public  lands. 

The  facts  giving  rise  to  the  questions  decided 
are  these:  John  Butler  and  Elkin  T.  Jones 
resided  on  the  same  quarter  section  of  land,  ly- 
ing in  the  Parish  of  Claiborne,  Louisiana;  and 
haying  duly  proved  their  residence  on  the  land, 
as  required  by  the  Acts  of  Congress,  were  al- 
lowed to  purchase  jointly  at  the  proper  land 
oflBoe  the  quarter  section  on  which  they  re- 
sided. 

Being  entitled  to  additional  land,  Jones  and 
Butler  obtained  a  certificate,  known  as  a  float, 
authorizing  them  to  enter  a  quarter  section. 
Butler  sold  his  float  to  Murrill  in  1837 ;  Murrill 
sold  to  Wood  in  1838,  and  Wood  sold  to  Dick- 
son in  1839.  The  land  was  located  in  August, 
1840,  in  Butler's  name,  by  Bullard,  who  held  a 
power  from  Butler  to  locate  and  sell  it. 

And  in  November,  1840,  Butler,  by  his  attor- 
ney in  fact,  Bullard,  conveyed  to  William 
Dickson.  In  April,  1843,  a  joint  patent  issued 
in  favor  of  Butler  and  Jones  for  the  quarter 
section.  In  1851,  Butler  again  sold  his  undi- 
vided moiety  of  the  land  to  James  Marks,  and 
conveyed  to  him  in  due  form.  The  Supreme 
Court  of  Louisiana  held,  that  the  assignment 
made  in  August,  1840,  to  William  Dickson, 
was  lawfully  made,  and  that  Marks  had  no 
equity  to  sustain  his  petition,  in  which  he  de- 
manded partition  and  possession.  His  petition 
was  dismissed  in  the  state  courts. 

If  the  assignment  of  the  entry  to  Dickson 
was  valid,  then  the  judgment  below  must  be 
aJBnned;  on  the  other  hand,  if  the  assignment 
made  by  Bullard,  as  Butler's  attorney  in  fac^- 
was  made  in  violation  of  the  Acts  of  Congress, 
then  it  cannot  be  set  up  as  a  defense  against  the 
deed  made  to  Marks  in  1851.  This  is  the  only 
question  that  can  be  revised  here  on  this  writ 
of  error  to  the  proceeding  in  the  Supreme  Court 
of  Louisiana.  Its  decision  depends  on  the  true 
meaning  of  the  Acts  of  Congress  referred  to. 

The  Act  of  1830  (sec.  3)  provides  that  all  as- 
BOB*]  signments  and  "transfers  of  the  right  of 
preemption  given  by  that  Act,  prior  to  issuing 
of  the  patent,  shall  be  null  and  void. 

In  1832  a  supplementary  Act  was  passed, 
which  recites  the  Act  of  1830,  and  declares  that 
all  persons  who  have  purchased  under  the  Act 
may  assign  and  transfer  their  certificates  of 
purchase,  or  final  receipts,  anything  in  the  Act 
of  1830  to  the  contrary  notwithstanding. 

The  Act  of  June  19,  1834,  revived  the  Act  of 
1830,  and  continued  it  in  force  for  two  years 
without  referring  to  the  Act  of  1832.  If  this 
Act  was  made  part  of  that  of  1830,  then  the  re- 
1004 


vival  of  the  latter  carried  with  it  no  incapacity 
in  the  preemptor  to  assign  his  certificate  of 
purchase. 

A  difficulty  aroM  in  the  General  I^nd  Offiw, 
as  to  the  effect  of  the  revival  of  tlie  Act  of 
1830  by  the  Act  of  1834;  and  whether  the  Act 
of  1830,  as  revived,  included  the  provision  of 
the  Act  of  1832.  The  Commissioner  referred 
the  matter  to  the  Secretary  of  the  Treasury  for 
his  decision,  and  this  ofHcer  presented  the  ques- 
tion to  the  Attorney-General  for  his  oliidal 
opinion,  who  decided  that  the  Acts  of  1830  and 
1832  stood  together  as  one  provision,  and  being 
revived  by  the  Act  of  1834,  the  intention  of 
Congress  was  to  confer  on  the  purchaser  the 
power  to  sell  before  the  patent  issued. 

This  opinion  was  given  in  March,  1835,  and 
has  been  followed  at  the  General  Land  Offiee 
ever  since;  and  as  Butler's  claim  originated 
under  the  Act  of  1834,  it  was  governed  at  the 
Land  Office  by  that  decision. 

We  think  the  construction  then  given  m, 
in  effect  the  true  one.  Before  the  prohibitios 
was  made  by  the  Act  of  1830,  the  purchaaer, 
when  he  had  obtained  his  final  certificate,  ac- 
quired with  it  a  right  to  sell  the  land  he  had 
purchased  in  all  cases,  nor  has  that  right  erer 
been  questioned  by  Congress,  where  entries  had 
been  made  in  the  ordinary  operations  of  the 
Land  Oflice;  so  that  the  Act  of  1832  repealed 
the  prohibition  imposed  on  those  having  a  pre- 
emption, and  placed  those  who  purchased  on- 
der  it  on  the  footing  of  other  purchasers. 

The  Act  of  1832  provided  that  patents  might 
issue  to  assignees;  but  this  provision  does  not 
affect  the  present  case,  as  the  transfer  of  the 
entry  was  valid,  and  bound  Butler  from  iti 
date,  and  vested  his  equitable  title  in  Dickson 
and  his  heirs,  which  was  not  defeated  by  the 
patent.  Such  would  have  been  the  rights  of 
the  parties,  had  the  prohibitory  clause  not 
been  passed,  and  so  their  rights  stood  after  iti 
repeal. 

The  object  of  the  Legislature  is  manifest.  It 
was  intended  to  prevent  speculation  by  deal- 
ings for  rights  of  preference  before  the  public 
lands  were  in  the  market.  The  speculator  ac- 
quired power  over  choice  spots,  by  procuring 
occupants  'to  seat  themselves  on  them,  [*50« 
and  who  abandoned  them  as  soon  as  the  land 
was  entered  under  their  preemption  right,  and 
the  speculation  accomplished.  Nothing  could  he 
more  easily  done  than  this,  if  contracts  of  thi« 
description  could  be  enforced.  The  Act  of  1830, 
however,  proved  to  be  of  little  avail;  and  then 
came  the  Act  of  1838,  6  Stat.  251,  which  com- 
pelled the  preemptor  to  swear  that  he  had  not 
made  an  agreement  by  which  the  title  might 
inure  to  the  benefit  of  anyone  except  himself, 
or  that  he  would  transfer  it  to  another  at  any 
subsequent  time.  This  was  preliminary  to  the 
allowing  of  his  entry,  and  discloses  the  policy 
of  Congress,  but  it  has  no  application  in  thit 
cause,  as  this  claim  was  founded  on  the  Act  of 
1834. 

The  contract  preceding  the  entrjr  made  \j 
Butler  with  Murrill  was  merely  void ;  and  m 
were  the  agreements  of  Wood  and  Dickson  for 
the  float  before  its  location.  But  after  the  laid 
was  entered  by  Butler,  he  had  power  to  afim 
his  contract  of  sale  at  his  opion,  by  conveyiif 
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the  land,  and  which  sale  bonnd  Butler,  and 
concludes  Marks. 

We  order  that  the  judgment  of  the  Supreme 
Court  of  Louisiana  be  athrmed,  with  costs. 


JOHN  H.  AHL,  Appt, 

V. 

ROSWELL  B.  JOHNSON. 

(See  S.  C.  20  How.  611-622.) 

^tecifie  performance — when  purchaser  entitled 
to,  though  payment  due — when  refused — 
time,  when  essence  of  contract. 

Wbere  more  tbon  half  tbe  purchase  price  of  land 
was  paid  In  advance,  and  possession  continued  in 

fturcbascr  tili  after  Unlance  was  due,  and  valuable 
mproTements  made  by  him,  with  conaast  of  seller, 
tbe  purchaser  licld  entitled  to  specific  performance, 
althouKb  balance  of  purcliaso  money  la  due. 

or 


Time  may  be  ma<le  the  essence  oi  a  contract,  but 

nerally  in  eqiilly  It  is  not. 

Spccitic  performance  may  be  refused  for  laches. 


generally  In  eqiilly  It  is  not. 
Spccitic  performance  may 
nesllKeuce,  or  change  of  circumstances. 


Argued  Apr.  16,  1858.        Decided  May  18,  1868. 

APPEAL   from   the    Supreme   Court   vt  the 
Territory  of  Minnesota. 
The  history  of  the  case,  and  a  statement  of 
the  facts,  appear  in  the  opinion  of  the  court. 
Mr.  James  Cooper,  for  appellant: 
The  Supreme  Court  of  Minnesota  erred  in 
reversing  the  decree  of  the  District  Court. 

1.  Becunse,  there  having  been  a  part  perform- 
ance of  the  contract  on  the  part  of  the  com- 
plainant, by  payment  of  nearly  one  half  of  the 
purchase  money  before  any  of  it  was  due,  ac- 
companied by  possession,  and  valuable  improve- 
ments of  the  premises,  with  the  knowledge 
and  consent  of  the  defendant,  and  no  great  or 
unreasonable  delay  hi  tendering  the  portion  of 
the  purchase  money  remaining  unpaid,  it  would 
be  against  equity  and  good  conscience  to  re- 
scind the  contract. 

Adams,  Eq.  83  to  87,  Mar.;  18  Yes.  328, 
332,  n.  3,  p.  334;  I  Yes.  326,  332;  2  Atk.  100; 
2  Str.  783. 

2.  Because,  by  rescinding  the  contract,  the 
complainant  could  not  be  remitted  to  the  con- 
dition in  which  he  stood  at  the  time  when  the 
contract  was  made;  while  the  defendant,  in  re- 
covering the  residue  of  the  purchase  money, 
with  interest,  would  be  in  the  position  he  de- 
signed to  place  himself,  by  the  contract. 

2  Story,  Eq.  Jur.  771-776;  1  Pars.  Eq.  Cas. 
641. 

3.  Because  time  in  this  case  was  not  of  the 
essence  of  the  contrart,  as  is  manifest  from  the 
contract  itself,  as  well  as  from  the  conduct  of 
the  defendant  in  demanding  the  residue  of  the 
money  since  the  exhibition  of  his  bill  by  the 
said  complainant,  without  ever  pretending  that 
he  had  a  right  to  rescind  the  contract,  or  re- 
enter into  possession  of  the  said  premises. 

Taylor  v.  I>ongwood,  14  Pet.  174,  176;  3 
Hor.  Penn.  423,  438;  6  Wheat.  628;  Wyson 
▼.  Morgan,  7  Yes.  202;  RadcliiTe  v.  Warring- 

Norr. — Spet'lAc  performance,  time  not  generally 
material,  etc.     See  note  to  Hepburn  v.  Dunlop.  4 
L.  ed.  V.  S.  OS.     When  time  Is  mnterlal,  etc.     See 
note  to  I'ratt  v.  Carroll,  8  L.  ed.  U.  9.  627. 
IS  li.  ed. 


ton,  12  Yes.  326;  Irvine  v.  Remington,  2  Harris, 
145;  De  Comp  v.  Feay,  5  S.  &.  R.  323,  326;  4 
Adol.  &  El.  609;  3  McLean,  143. 

4.  Because,  although  payment  of  the  pur- 
chase money  whs  a  condition  precedent  to  the 
execution  of  the  conveyance,  the  tender  of  the 
money  on  November  4,  or  earlier,  was  under 
the  circumstances  a  sufficient  performance. 

Milligan  v.  Dick,  2  Yes.  Jr.  23,  note  A;  18 
Yes.  334,  note;  10  Yes.  606;  10  Yes.  210;  4 
Kent's  Com.  461,  note. 

Messrs.  Lawrence  and  Bradley,  for  appellee: 

1.  This  is  a  bill  for  specific  performance  of 
an  agreement  in  writing.  The  party  must  show 
that  he  has  always  held  himself  ready,  desirous, 
prompt  and  eager,  to  perform  the  contract, 

5  Yes.  720,  note;   Sug.  Vend.  ch.  8,  sec.  2. 

Although  he  tendered  the  money  just  before 
be  filed  his  bill,  he  has  never  been  ready  to  pay 
it  at  any  other  time,  and  has  not  paid  it  into 
court. 

2.  Tbe  contract  being  in  writing,  the  inten- 
tion of  the  parties  is  to  be  gathered  from  the 
terms  employed  by  them,  and  from  the  sub- 
ject-matter of  the  contract  itself. 

3.  It  stipulates  for  the  payment  of  the  pur- 
chase money,  $166,  on  the  1st  of  October,  1850, 
and  in  default  thereof,  $100  with  interest,  upon 
the  let  of  May,  1851,  the  purchaser  to  build  a 
wharf  on  the  premises,  etc. 

It  will  be  argued  that  the  parties  meant  to 
make  time  the  essence  of  the  contract. 

It  was  competent  for  the  parties  to  make 
time  the  essence  of  the  contract,  and  if  that 
intention  clearly  appears,  a  court  of  equity  will 
not  assist  him  who  is  in  default. 

Sng.  Yend.  ch.  8,  sec.  3,  pi.  32,  to  30,  inclu- 
sive; see  note  2  to  Harrington  v.  Wheeler,  4 
Yes.  68S;  see  cases  collected  in  note  a,  same 
case,  p.  686,  Am.  Notes;  Lloyd  v.  Collett,  4 
Bro.  Ch.  460,  and  Am.  Notes. 

The  facts  that  he  went  into  possession  and 
improved  the  property  and  paid  part  of  the  pur- 
chase money,  do  not  relieve  him  from  his  de- 
fault, if  time  was  of  the  essence  of  the  contract. 
Nor  do  they  aid  in  arriving  at  the  intent  of  the 
parties. 

The  only  just  inference  to  be  drawn  from 
the  facts  is,  that  the  defendant  was  indulgent 
and  willing  to  buy  his  peace;  but  insisted  on 
his  part  that  the  contract  was  at  an  end. 

Mr.  Justice   Clifford  delivered  the  epinioii 

of  the  court: 

This  is  an  appeal  from  the  Supreme  Court  of 
the  Territory  of  Minnesota,  in  a  suit  in  Cbaji- 
cery,  to  compel  a  specific  performance  of  a 
written  contract  to  convey  a  certain  parcel  of 
land  described  in  the  bill  of  complaint,  and  sit- 
uated in  the  Yillage  of  Stillwater,  and  County 
of  Washington,  in  that  Territory.  The  bill 
was  presented  to  the  District  Judge  at  cham- 
bers, in  the  first  place,  where  an  order  was 
passed  for  an  injunction,  and  it  was  then  duly 
filed  in  the  oflice  of  the  Clerk  of  the  District 
Court,  and  on  the  same  day  the  writ  of  injunc- 
tion was  issued,  returnable  to  the  District  Court 
at  the  May  term  next  ensuing,  and  was  duly 
served  on  the  respondent.  On  the  29th  day  of 
November,  1861,  the  respondent,  by  his  solicit- 
ors, filed  his  answer  to  the  bill  of  complaint, 
and  on  the  30th  day  of  June,  1852,  the  com- 
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plainant  filed  the  general  replication,  and  tes- 
timony was  subsequently  taken  by  both  par- 
ties, under  a  regular  commission  issued  in  pur- 
suance of  the  order  of  the  court.  After  the 
testimony  was  taken,  the  temporary  injunction 
SIS*]  was  'dissolved,  and  the  cause  was  set 
down  for  hearing  on  the  6th  day  of  October, 
1853,  upon  bill,  answer,  replication,  and  proofs; 
and  after  the  hearing,  the  District  Court  de- 
cided in  favor  of  the  complainant,  and  entered  a 
final  decree  against  the  respondent  for  a  specific 
performance  of  the  agreement  set  forth  m  the 
bill  of  conplaint.  An  appeal  was  taken  by  the 
respondent  to  the  Supreme  Court  of  the  Terri- 
tory, and  the  Supreme  Court,  at  the  January 
Term,  1856,  reversed  the  decree  of  the  District 
Court,  and  entered  a  final  decree  against  the 
complaint,  dismissing  the  bill  with  costs;  where- 
upon, the  complainant  appealed  to  this  court. 
A  brief  statement  of  the  pleadings  will  be 
auflScient  to  give  a  clear  view  of  the  nature  of 
the  controversy  between  the  parties  to  the  suit. 
On  the  part  of  the  complainant,  it  is  alleged 
that  the  respondent,  being  seised  in  fee  simple 
of  the  parcel  of  land  described  in  the  bill  of 
complaint  entered  into  a  treaty  with  the  com- 
plainant for  the  purchase  of  the  same  on  the 
16th  day  of  June,  1850,  for  the  price  of  $190.00, 
with  interest,  to  be  paid  on  the  Ist  day  of  May, 
1851,  and  that  he  agreed  to  accept  that  sum 
for  the  consideration;  and  that  an  agreement 
in  writing  was  entered  into  between  them  to 
that  effect,  and  the  bill  of  complaint  sets  forth 
the  agreement,  which  is  of  that  date,  and  is 
signed  and  sealed  by  the  parties.  By  that 
agreement,  the  respondent  contracted  to  sell 
and  convey  the  premises  by  deed  of  warranty, 
provided  the  complainant  should  pay  him  the 
sum  of  $105  on  the  Ist  day  of  October  then 
next,  or  the  suip  of  $190  by  the  1st  day  of  May, 
1861,  and  the  complainant  agreed  to  purchase 
and  pay  for  the  premises  in  the  manner,  and 
to  the  amount  specified.  They  also  thereby 
mutually  agreed  to  build  a  whKrf  suitable  for 
a  steamboat  landing — the  complainant  on  the 
land  contracted  for,  and  the  respondent  on  his 
lot  adjoining — and  it  was  stipulated  between 
them  that  either  party  was  to  be  at  liberty  to 
commence  the  building  of  the  wharf  on  his  own 
lot,  but  neither  was  lo  be  obliged  to  continue 
or  complete  it,  unless  the  other,  upon  notice, 
did  the  same  in  a  reasonable  time.  And  the 
complainant  further  alleges  that  the  respondent 
delivered  up  the  possession  of  the  premises  to 
him  about  the  time  of  the  execution  of  the 
agreement,  and  that  he  has  ever  since  remained 
in  the  occupation  of  the  same;  that  he  paid  the 
respondent  $60  on  the  2d  day  of  July,  1850,  in 
part  performance  of  the  agreement;  and  the  re- 
spondent, on  the  7th  day  of  September,  1850, 
indorsed  on  the  agreement  $30.33  more,  in  part 
performance  of  the  same,  being  the  amount 
awarded  to  him  as  damages  under  a  reference 
614*]  between  the  'parties,  of  a  claim  he  pre- 
sented against  the  respondent  on  account  of  a 
misrepresentation  made  by  him,  at  the  time  of 
the  execution  of  the  agreement,  in  respect  to 
the  western  boundary  of  the  land;  and  that 
since   he   entered    into    the    possession    of   the 

firemises,  under  the  agreement,  he  has  laid  out 
arge  sums  of  money  upon  the  land,  in  erecting 
a  valuable  dwelling-house,  and  in  making  other 
improvements  thereon;  and  that  he  has  tend- 
$Q09 


ered  to  the  respondent  the  whole  sum  of  ths 
balance  of  the  purchase  money,  with  the  inter- 
est, and  has  always  been  ready  and  willing  to 
perform  the  agreement  on  his  part,  acoordini; 
to  its  terms,  upon  having  a  proper  title  mads 
out  and  a  proper  conveyance  executed  to  him 
of  the  premises  therein  described;  and  that  he 
has  demanded  the  deed  of  the  respondent,  and 
he  had  hoped  that  he  would  specifically  per- 
form his  part  of  the  agreement,  as  in  juatice 
and  equity  he  ought  to  do.    And  the  bill  of  com- 
plaint charges  that  the  respondent,  combining 
and  confederating  with   persons   unknown,  re- 
fuses to  perform  his  part  of  the  agreement,  and 
at  times  falsely  pretends  that  he  is  entitled  to 
more  than  the  sum  stipulated  between  the  par- 
ties; and  at  other  times,  that  the  complainant, 
bad  not  performed  his  part  of  the  agreement; 
whereas  it  is  alleged  he  has  performed  bis  part 
of  the  agreement,  and  that  the  respondent  ii 
entitled  to  no  more  than  the  balance  due  aad 
unpaid  of  the  sum  stipulated,  and  the  inteitit 
thereon;  and  that  the  whole  of  that  sum  with 
interest,  is  now  ready  and  unproductive  in  tin 
hands  of  the  complainant;  and  that  he  is  seri- 
ously embarrassed  and  injured  by  reason  of  not 
having  a  good  and  sufficient  title  to  the  prem- 
ises, which  is  contrary  to  equity;  and  the  com- 
fdainant  prays  for  discovery  and  general  n- 
ief,  and  that  the  respondent  may  lie  decre^ 
specifically  to  perform  the  agreement  upon  be- 
ing paid  the  balance  so  due,  with  interest,  and 
for   an   injunction   to   restrain   the   respondent 
from  conveying,  transferring,  or  in  any  mannei 
disposing  of  the  title  to  the  premises. 

The  answer  admits  that  the  fee  simple  title 
was  in  the  respondent  at  the  time  mentioned, 
and  that  there  was  a  negotiation  between  the 
parties  respecting  the  purchase  and  sale  of  the 
premises,  and  that  the  agreement  was  made  ud 
executed  at  the  time  it  bears  date,  and  that  the 
complainant  paid  the  sum  of  $60.00  aa  alle^ 
in  the  bill  of  complaint,  but  expressly  denies 
that   the   respondent   delivered   the   possession 
of  the  same  to  the  complainant,  or  that  he  ever 
consented  to  his  taking  the  possession  in  any 
manner,  as  is  stated,  unless  he  should  pay  the 
purchase  money,  with  interest,  except  and  save 
for  the  purpose  of  building  the  wharf;  and  the 
answer  also  denies  that  any  misrepresentation 
was    made    respecting    the    'western     ['SIS 
boundary  of  the  lot,  or  that  the   respondeat 
ever  admitted  that  he  made  it,  as  is  charged  in 
the  bill,  or  that  the  complainant  was  ever  ii- 
jtired  by  any  representation  made  by  him  in 
that  behalf,  though  the  answer  admits  that  the 
complainant   did   express   some   dissatisfaetioi 
with  that  boundary;  and  that  for  the  parpoie 
of  cultivating  and  sustaining  friendly  relatHm 
with  him,  as  a   citiisen  and  neighbor,  in  the 
same  community  where  they   reaided,  he  did 
agree  to  refer  the  matter,  whether  he  ought  t* 
make  any  deduction  from  the  price  agreed,  and 
that  the  referees  did  determine  that  lie  should 
deduct  the  sum  of  $30.33  from  the  same;  aid 
he  further  admits,  that  the   complainant  hsi 
made  improvements  upon  the  premises  by  erect- 
ing a  dwelling-house  thereon,  which  has  grcst- 
ly  enhanced  the  value  of  the  same,  but  be  de- 
nies that  any  improvements  were   ever  made 
by  his  consent,  or  that  the  complainant  had  117 
right  to  make  them;  and  also  denies  every  all*- 
gation  in  the  bill  that  the  complainajit  was  tnt 
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i«ady  and  willing  to  perform  his  part  of  the 
•mement,  or  that  he  has  performed  or  ever 
(mered  to  perform  the  same.  On  the  contrary, 
the  answer  avers  the  fact  to  be,  that  at  the 
time  the  purchase  money  became  due  and  pay- 
able, he  called  upon  the  complainant,  and  de- 
manded of  him  the  sum  due,  and  told  him  he 
was  ready  and  willing  to  execute  and  deliver 
to  him  the  de<>d,  upon  oeing  paid  the  balance  of 
the  money,  which  he  refused  to  pay,  alleging 
as  an  excuse  that  he  had  not  the  means.  And 
it  is  further  averred,  that  the  respondent,  at 
different  times,  afterwards,  called  upon  the 
complainant,  and  informed  him  of  his  ability 
and  readiness  to  deliver  the  deed  upon  being  so 
paid,  and  urged  the  payment,  which  was  re- 
fused on  every  occasion  when  the  demand  was 
made;  and  the  respondent  says  he  has  suffered 
great  pecuniary  embarrassment  and  injury  in 
Bis  business,  from  the  refusal  of  the  complain- 
ant to  perform  his  part  of  the  agreement.  He 
admits,  however,  that  the  solicitor  of  the  com- 
plainant, on  or  about  the  first  day  of  Novem- 
ber, 1851,  did  demand  the  deed  of  him,  and 
offered  to  pay  him  a  sum  of  money  which  the 
solicitor  informed  him  was  the  balance  of  the 
sum  of  $190.00  and  interest  at  seven  per  cent.; 
but  what  sum  of  money  was  so  offered  he  does 
not  know,  nor  whether  that  money  is  now  ready 
in  the  hands  of  the  complainant  and  unpro- 
ductive, but  he  does  not  believe  such  to  be  the 
fact;  and  he  denies  all  manner  of  fraud,  com- 
bination and  confederacy. 

There  is  not  much  dispute  about  the  facts  of 
the  case,  whether  we  look  to  the  testimony  on 
the  one  side  or  the  other.  The  agreement  was 
admitted  in  the  answer,  and  was  made,  as  is 
alleged  in  the  bill,  on  the  15th  day  of  June, 
516*]  1850,  and  it  is  *fully  proved  that  the 
complainant  shortly  after  entered  into  the  pos- 
session of  the  premises,  and  has  continued  in 
the  possession  of  the  same  to  the  present  time, 
and  there  is  not  an  intimation  in  the  proofs  ex- 
hibited in  the  case  that  the  resfiondent  ever  de- 
manded the  surrender  of  the  premises,  or  that 
he  ever  manifested  any  intention  to  rescind  the 
agreement,  except  so  far  as  it  arises  from  his 
refusal  on  the  nrst  day  of  November,  1851,  to 
accept  the  balance  remaining  unpaid  when  it 
was  tendered  to  him  by  the  solicitor  of  the 
complainant.  On  the  contrary,  it  appears  from 
his  own  witness,  William  H.  Morse,  that  in  the 
fall  of  1851  he  requested  payment  of  the  bal- 
ance then  due  and  unpaid;  and  when  the  com- 
plainant replied  to  his  request,  that  he  had  a 
good  many  debts  out,  and  as  soon  as  he  could 
collect  the  money  he  would  settle  up  with  him, 
he  told  the  complainant  he  was  ready  to  make 
him  a  deed  whenever  he  was  paid  the  balance 
due  on  the  lot.  The  precise  time  when  this  con- 
versation took  place  does  not  appear;  but  the 
witness  says  he  was  in  the  employment  of  the 
respondent  from  the  20th  day  of  October  to  the 
18th  day  of  November,  1851,  and  that  within 
that  time  he  heard  the  respondent  ask  the  com- 
plainant two  or  three  times  for  the  balance 
due  on  that  lot,  and  it  was  in  some  one  of 
those  conversations  that  he  told  the  complain- 
ant that  he  was  ready  to  make  the  deed  when- 
ever the  balance,  was  paid;  and  wo  infer  from 
the  testimony  of  the  witness,  tlumgh  it  w  not 
T«ry  clearly  expressed  in  the  deposition,  that 
the  last  interview  between  the  parties,  when 


that  remark  was  repeated,  must  have  taken 
place  only  a  few  days  before  the  tender  was 
made  by  the  solicitor  or  the  complainant. 
Whether  so  or  not,  it  is  plain,  as  well  from  the 
language  of  the  request  as  from  that  employed 
by  the  respondent  in  reply  to  the  reasons  as- 
signed by  the  complainant,  why  he  could  not 
make  the  payment  as  requested;  that  the  ob- 
ject of  the  respondent  on  the  occasion  was  more 
to  hasten  the  action  of  the  complainant,  and 
prompt  him  to  an  early  compliance,  than  to 
make  any  formal  demand  of  the  money  with 
the  view  to  terminate  the  agreement,  or  to  im- 
pair the  right  of  the  complainant  to  make  the 
payment  at  a  future  time.  Such  unquestion- 
ably, was  the  impression  that  the  conversation 
at  the  interview  was  calculated  to  produce  upon 
the  mind  of  the  complainant;  and  considering 
all  the  circumstances  under  which  the  inter- 
view took  place,  and  the  relation  of  the  parties 
to  each  other  in  respect  to  the  matter  now  in 
controversy,  we  think  it  was  the  only  reason- 
able construction  which  could  be  put  upon  the 
language  used  by  the  respondent,  consistent 
with  fair  dealing  on  his  part,  and  rectitude  of 
intention;  and  that  view  of  the  conversation 
derives  strong  confirmation  in  the  fact  that 
*the  deed  subsequently  tendered  to  the  1*611 
complainant  had  not  then  been  prepared,  and 
no  allusion  was  made  to  a  conveyance  on  the 
i>art  of  the  respondent,  except  in  connection 
with  the  promise  of  the  complainant  to  settle 
and  make  the  payment  as  soon  as  he  could  col- 
lect the  means. 

Nothing  further  transpired  between  the  par- 
ties, in  respect  to  the  subject-matter  of  the  con- 
troversy, till  after  the  tender  was  made  by  the 
solicitor  of  the  complainant.  There  is  not  a 
word  of  proof,  other  than  what  has  been  men- 
tioned, that  has  the  least  tendency  to  show 
that  the  respondent,  prior  to  the  tender  made 
by  the  complainant,  ever  formally  demanded 
the  payment  of  the  sum  due  as  is  alleged  in  the 
answer,  or  even  notified  the  complainant,  or 
even  intimated  to  him  that  he  should  insist 
upon  a  rescission  of  the  agreement  unless  the 
payment  was  made  at  the  time,  or  in  the  man- 
ner specified,  or  that  he  ever  expressed  so  much 
as  a  wish  that  the  possession  of  the  premises 
should  be  surrendered  up  because  the  payment 
had  not  been  made,  or  in  any  manner  signified 
to  the  complainant  that  he  was  unwilling  that 
he  should  remain  in  possession,  and  continue 
his  occcupation  and  improvement  of  the  same 
as  he  had  done,  throughout  nearly  the  whole 
period  after  the  agreement  was  made.  The 
proofs  are  clear  and  full  that  the  complainant 
entered  into  possession  shortly  after  the  agree- 
ment was  made,  and  that  he  built  a  valuable 
dwelling-house  on  the  premises,  and  if  the 
wharf  was  not  completed,  he  had  at  least 
commenced  the  building,  and  made  consid- 
erable progress  in  the  work,  and  had  other- 
wise made  expenditures  in  leveling  the  grad- 
ing the  grounds,  and  in  various  ways  had 
greatly  improved  the  premises  and  enhanced 
their  value,  and  that  all  these  improvements 
had  been  carried  forward  at  large  expense, 
while  the  respondent  resided  in  the  same  village, 
and  under  circumstances  which  show,  beyond 
controversy,  that  he  must  have  had  full  knowl- 
edge of  their  progress  and  daily  opportunities 
to  have  manifested  his  dissent  if  he  had  desired 
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to  do  8o,  or  if  such  had  been  his  intention ;  and 
yet  he  never  expressed  the  slightest  dissatisfac- 
tion while  the  works  were  progressing,  or  inti- 
mated to  the  complainant,  so  far  as  appears, 
that  in  case  he  failed  to  make  the  payment  at 
the  time  specified  in  the  agreement,  he  should 
claim  that  the  improvements  had  been  made 
of  his  own  wrong,  and  at  his  own  risk,  and 
without  any  liability,  on  his  part,  to  allow  any 
compensation  either  for  the  labor,  materials,  or 
money  expended,  in  making  them.  On  the 
contrary,  he  suffered  the  improvements  to  go 
on,  silently  acquiescing  in  the  right  of  the  com- 
plainant to  make  them,  until  they  were  nearly 
completed;  and  when  the  tender  was  made  by 
the  solicitor  of  the  complainant,  and  he  found 
618*]  he  'could  no  longer  conceal  his  real  po- 
sition with  respect  to  the  failure  to  make  the 
payment  at  the  time  specified  in  the  agreement, 
he  then  declined  to  accept  the  money,  and  re- 
fused to  execute  the  deed. 

The  tender  on  the  part  of  the  complainant 
was  made  by  Frederick  R.  Bartlett,  his  solici- 
tor, on  the  Ist  day  of  November,  1851,  at  Still- 
water, where  the  land  is  situated,  and  in  the 
office  of  H.  L.  Morse,  the  solicitor  of  the  re- 
spondent. A  sum  sufficient  to  pay  the  whole 
balance  due,  with  interest,  was  formally  tend- 
ered on  the  occasion,  and  the  deed  demanded, 
and  the  respondent  notified  that  the  sum  so 
tendered  would  be  always  in  readiness  to  be 
paid  by  the  solicitor,  at  his  dwelling-house  in 
Stillwater,  where  both  parties  resided.  Accord- 
ing to  the  testimony  of  the  solicitor,  the  re- 
spondent refused  to  accept  the  money,  and  got 
up  and  went  out  of  the  office,  and  did  not  take 
it,  and  did  not  offer  to  execute  a  deed;  and  it 
does  not  appear  that  he  gave  any  explanation 
whatever  as  to  the  grounds  of  his  refusal.  His 
omission  to  explain  why  he  refused  to  accept 
the  money,  which,  not  many  days  before,  he  had 
requested  the  complainant  to  pay,  indicates  an 
inconsistency  in  his  acts  not  altogether  recon- 
cilable with  the  idea  that  the  previous  request 
for  payment  had  been  made  in  good  faith,  or 
at  a  time  and  under  circumstances  when  he 
either  anticipated  or  desired  that  the  complain- 
ant might  be  able  to  obtain  the  money  to  com- 
ply with  the  request;  and  it  is  calculated  also 
to  throw  some  light  upon  his  subsequent  con- 
duct, in  selecting  a  moment  to  demand  the 
money  and  tender  the  deed  to  the  complainant, 
when  there  is  much  reason  to  think  that  he 
must  have  known  that  a  compliance  could  not 
be  expected,  on  account  of  the  absence  of  the 
solicitor  in  whose  hands  the  money  was  de- 
posited. He  was  then  reminded  by  the  rom- 
plainajit  that  the  money  had  been  deposited 
with  his  solicitor,  and  informed  that  he  was  ab- 
sent, and  told  that  he  must  wait  until  the  so- 
licitor returned.  These  facts  are  established 
by  the  testimony  of  several  witnesses  intro- 
duced by  the  respondent,  and  it  is  worthy  of  re- 
mark that  this  attempt  to  demand  the  money 
and  tender  the  deed  was  not  made  till  more 
than  a  year  after  the  bill  was  filed,  and  nearly 
six  months  after  the  respondent  luid  formally 
anawered  to  the  suit.  It  occurred  at  the  dwell- 
ing-house of  the  complainant  on  the  premises; 
and  it  appears,  from  the  testimony  of  Elijah 
A.  Bissell,  that  the  respondent  called  upon  the 
complainant  at  the  time  mentioned,  and  told 
bim  that  be  understood  that  he,  the  complain- 
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ant  had  a  sum  of  money  for  him  on  the  ac- 
count of  the  lot,  and  that  he  was  read  to  gira 
him  a  deed  of  the  premises,  upon  the  receipt  of 
the  money  which  he  then  demanded,  and  oJlei 
the  witness  *to  notice  the  same,  and  [*Slt 
the  witness  put  a  private  mark  on  ttie  deed, 
which  is  annexed  to  his  deposition,  and  makes 
a  part  of  the  case.  According  to  the  testimony 
of  that  witness,  the  complainant  said  that  the 
money  which  he  was  supposed  to  have,  had 
been  paid  away,  but  the  witness  admits  that  h* 
referred  to  the  money  deposited  with  his  so- 
licitor as  that  which  was  designed  to  pay  the 
respondent. 

Three  days  afterwards  the  same  thing  wm 
repeated;  when  the  complainant  was  called  into 
the  office  of  the  solicitor  of  the  respondent,  ni. 
attended  by  any  friend  or  legal  adviser,  uid  t 
second  demand  was  made  of  him  for  the  montj, 
and  the  same  deed  was  again  tendered.  Hji 
explanation  on  this  last  occasion,  as  given  ia 
the  testimony  produced  by  the  respondent,  is 
full  and  satisfactory,  and  we  refer  to  it  as  af- 
fording a  perfect  solution  of  the  whole  tranite- 
tion.  After  the  demand  was  made,  he  replied 
that  he  could  not  pay  the  money,  as  he  had  not 
enough  money  to  pay  his  taxes;  that  he  had  left 
the  money  with  his  solicitor,  who  had  once 
tendered  it  to  the  respondent,  and  that  he 
ought  then  to  have  taken  it;  that  his  solicitor 
was  now  away  from  home,  and  the  respondeit 
must  wait  until  he  returned.  Three  depositioni 
were  taken  by  the  respondent  to  establish  thii 
last  demand,  and  each  of  the  witnesses  proTci 
the  substance  of  this  explanation,  and  we  think 
it  is  not  of  a  character  to  require  any  extended 
comment,  as  the  transaction  speaks  its  own 
construction.  More  than  a  year  before  that  de- 
mand was  made,  the  complainant  had  tendered 
the  money  to  the  respondent,  and  deposited  it 
in  the  hands  of  his  solicitor,  and  notified  the  re- 
spondent that  it  would  always  be  in  readinew 
to  be  paid  whenever  he  would  accept  it ;  and  be 
well  knew  that  he  had  never  asked  for  it,  or  ia 
any  manner  signified  his  willingness  either  to 
receive  the  money  or  to  execute  the  deed. 
These  oonsiderations  furnish  a  eomplete  answer 
to  any  supposed  defense  upon  tnat  grooad, 
wholly  irrespective  of  any  quention  whidi 
might  otherwise  arise,  involving  the  rectitude 
or  the  transaction,  or  the  motives  of  those  who 
were  concerned  in  making  the  demand,  and 
consequently  remove  all  necessity  for  any  fur- 
ther remarks  upon  this  branch  of  the  case. 
Looking  to  the  whole  evidence,  we  think  it  ii 
satisfactorily  proved  that  more  than  half  of 
the  consideration  was  paid  in  advance  of  the 
time  when  it  fell  due;  that  valuable  improre- 
ments  were  made  on  the  premises  by  the  com- 
plainant, under  the  agreement,  and  that  the 
possession  of  the  premises  was  continued  by 
him  after  the  time  elapsed  for  payment,  with 
the  knowledge  and  appropriation  of  the  re- 
spondent, which,  in  some  cases,  has  been  held 
sufficient  of  itself  to  entitle  the  party  to  relief, 
where,  in  all  other  respects,  it  *ap-  [*St* 
peared  that  he  was  without  fault.  Waters  v. 
Travis,  9  Johns.  466. 

Suppose  it  were  otherwise;  it  can  make  no 
difference  in  this  case,  as  it  also  appears,  tad 
the  proof  on  this  point  is  equally  satisfactoiT. 
that  the  tender  of  the  balance  of  the  purehsM 
money  was  duly  icade  while  the  complaiotat 
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waa  in  possession  of  the  premises,  under  the 
agreement,  and  before  any  act  had  been  done 
by  the  respondeat  diaaSirming  it,  or  any  notice 
or  intimation  given  by  him  that  he  did  not  in- 
tend to  insist  upon  its  performance.  Readiness 
to  perform  is  distinctly  alleged  in  the  bill  of 
complaint,  and  is  as  distinctly  denied  in  the  an- 
swer, and  therefore  it  becomes  important  to 
in^ulr*  how  the  fact  was,  according  to  the 
evidence  in  the  case.  What  occurred  between 
the  parties,  in  respect  to  the  delay  which  had 
ensued  prior  to  the  interview  at  the  dwelling- 
house  of  the  complainant,  does  not  appear  by 
the  testimony  on  either  side,  and  consequently 
it  is  reasonable  to  conclude  that,  so  far  as  that 
period  is  concerned,  it  was  not  the  subject  of 
dispute;  and  it  seems  quite  probable  that  it 
had  been  arranged  by  mutual  consent.  That 
such  was  the  fact,  though  not  directly  proved, 
is  dearly  inferable,  as  well  from  the  conduct 
as  the  conversation  of  the  parties  at  the  time 
the  interview  took  place.  They  met  at  the 
time  in  a  friendly  way,  and  the  respondent 
asked  for  the  money,  and  in  turn  the  complain- 
ant asked  for  some  forbearance  till  he  could 
collect  the  means;  and  apparently  it  was 
granted  without  objection  or  any  imputation 
of  any  prior  remissness.  No  demand  was 
made  of  the  money,  or  any  intimation  given, 
that  if  it  was  not  paid  immediately,  the  delay 
would  be  regarded  in  any  manner  as  impairing 
the  right  of  the  complainant  to  make  it  at  any 
time.  It  was  a  mere  ordinary  request  of  a 
creditor  to  a  debtor,  and  embraced  not  only 
what  was  due  on  the  agreement,  but  also  a  bal- 
ance due  on  account,  and  was  not  intended 
as  anything  more  than  an  c^er  to  settle  and  a 
request  for  payment,  which  applied  quite  as 
much  to  the  account  as  to  the  agreement;  and 
there  is  good  reason  to  infer  that  the  respond- 
ent himself  had  not  been  ready  to  execu^  the 
title  prior  to  that  time,  as  he  took  occasion  to 
inform  the  complainant  that  he  was  ready  to 
make  the  deed  when  he  was  paid;  whereas, 
if  the  business  had  been  delayed,  contrary  to 
his  wishes,  there  would  have  been  no  necessity 
for  that  notification.  However  that  may  have 
been,  the  circumstances  we  think  abundantly 
show  that  the  delay,  prior  to  that  time,  was 
not  the  subject  of  complaint;  and  therefore  it 
ia  dismissed  from  any  further  consideration. 
Time  may  be,  and  often  is,  of  the  essence  of  a 
contract  for  the  purchase  and  sale  of  reaJ 
property,  so  that  courts  of  equity  will  not  in- 
621*]  terfere  in  behalf  "of  either  party.  It 
may  be  made  so  by  express  stipulations  of  the 
parties,  or  it  may  arise  by  implication  from  the 
nature  of  the  property,  or  the  avowed  objects 
of  the  seller  or  purchaser;  and  even  when  it  is 
not  so,  expressly  or  impliedly,  if  the  party  seek- 
ing redress  has  been  guilty  of  gross  laches,  or 
has  been  inexcusably  negligent  in  performing 
the  contract  on  his  part,  or  if  there  has,  in  the 
meantime,  been  a  material  change  in  the  cir- 
cumstances affecting  the  rights',  interests  or 
obligations  of  the  parties,  in  all  such  cases 
courts  of  equity  will  in  general  refuse  to  decree 
a  specific  performance,  upon  the  plain  ground 
that  it  would  be  inequitable  and  unjust.  On 
the  other  hand,  the  general  doctrine  on  this 
point  is  expressed  in  the  maxim,  "that  time  is 
not  of  the  essence  of  a  contract  in  equity;"  and 
except  in  cases  like  those  already  mentioned,  or 
IS  Ii.  ed. 


in  those  of  a  kindred  character,  courts  of  equi- 
ty, as  a  general  rule,  have  always  claimed  and 
exercised  the  right  to  decree  specific  perform- 
ance of  agreements,  in  respect  to  the  purchase 
and  sale  of  real  property,  in  their  discretion, 
and  usually  to  a  more  liberal  extent  in  favor 
of  purchasers  than  those  who  contract  to  sell 
such  properties.  Taylor  v.  Longworth,  14  Pet. 
174;  2  Story's  Eq.  Jur.  sec.  771-776;  Adams,  Eq. 
eh.  2,  p.  263. 

The  authorities  cited  will  suffice  for  the  pres- 
ent occasion,  as  the  cause  depends  very  much 
upon  the  facts  exhibited  by  the  parties,  and 
upon  certain  obvious  principles  of  justice  and 
equity,  universally  admitted  wherever  courts  of 
equity  exist.  There  was  no  negligence  or  de- 
lay of  performance  on  the  part  of  the  com- 
plainant prior  to  the  tender  of  the  money  on 
the  1st  day  of  Kovember,  1851,  except  what  is 
reasonably  and  satisfactorily  accounted  for  on 
the  ground  of  acquiescence  or  waiver  on  the 
part  of  the  respondent;  and  after  that  time  the 
fault  was  entirely  his  own,  and  neither  the 
rules  of  common  justice  nor  equity  will  allow 
him  to  take  advantage  of  his  own  wrong.  K 
can  derive  no  benefit  from  his  subsequent  at- 
tempt to  tender  the  deed,  as  it  was  then  too 
late  to  impair  the  right  of  the  complainant  to 
insist  upon  performance;  and  we  attach  no  im- 
portance whatever  to  his  demand  of  the  money, 
as  he  well  knew  at  the  time  that  the  amount 
was  deposited  in  the  hands  of  the  solicitor  of 
the  complainant,  and  that  he  could  have  it  the 
nioment  he  returned. 

It  is  a  case  of  clear  equity  on  the  part  of  the 
complainsat.  He  has  been  guilty  of  no  negli- 
gence or  fraud,  and  he  was  admitted  into  pos- 
session of  the  premises  under  the  agreement, 
and  suffered  to  make  vaiuabls  improvements, 
without  any  notice  to  desist;  and  now,  when 
he  cannot  be  made  whole  in  any  other  way,  it 
is  his  right  to  insist  that  the  agreement  should 
*be  performed,  and  a  court  of  equity  is  [*61S 
the  proper  tribunal  to  enforce  his  right. 

On  the  whole  case,  we  are  of  the  opinion 
that  the  Supreme  Court  of  the  Territory  of 
Minnesota  erred  in  the  order  and  decree  made 
in  this  cause. 

The  decree,  therefore,  of  that  court  is  re- 
versed, and  the  cause  remanded  for  further  pro- 
ceedings, with  directions  to  enter  a  decree  af- 
firming the  decree  of  the  District  Court,  with 
costs. 


DAVID  MORELAND,  Plff.  inEr- 

V. 

JEREMIAH  PAGE. 

(See  S.  C.  20  How.  522,  523.) 

This  court  has  no  jurisdiction  to  review  state 
judgment,  fixing  boundaries. 

This  court  has  no  Jurisdiction  to  review  the  jadf- 
ment  of  a  State  Court,  ascertaining  the  l>oundarles 
between    two   neighbors    having   complete   grants. 

Argued  May  3,  1858.         Decided  May  18,  1858. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Iowa. 
This  case  arose  upon  a  petition  filed  in  one 
of  the  State  Courts  of  Iowa,  by  the  plaintiff  in 
error,  for  the  settlement  of  a  certain  boundary 
line  and  recovery  of  a  strip  of  land  claimed  by 
him. 
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The  judgment  of  the  court  in  his  favor  hav- 
ing been  reversed,  on  appeal,  by  the  Supreme 
Ctourt  of  Iowa,  the  plaintiff  sued  out  this  writ 
of  error. 

Messrs.  P.  Smith,  Geo.  B.  Badger  and  J.  H. 
Carlisle,  for  plaintiff  in  error. 

Messrs.  J.  H.  Bradley  and  A.  H.  Lawrence,  for 
defendant  in  error. 

Mr.  Justice  Grier  delivered  the  opinion  of 
court: 

In  a  court  which  is  not  bound  by  law  to  ig- 
nore all  species  of  action,  and  use  only  the  gen- 
eric name,  this  would  be  called  an  action  of 
ejectment.  Plaintiff's  statement  alleges  that 
"he  is  owner  of  certain  adjoining  quarter  sec- 
tions of  land,  and  that  the  northern  boundary 
thereof  is  a  line  surveyed  by  Joel  Baily,  as  per 
diagram  annexed,  and  that  plaintiff  claims  the 
line  A  B  to  be  the  true  line,  while  defendant 
claims  that  the  line  C  D  is  the  proper  line  be- 
tween them.  The  defendant,  by  his  plea  or  an- 
swer, denies  that  A  B  is  the  true  line,  and  avers 
that  C  D  is.  On  this  issue  the  party  went  to 
trial  without  a  jury,  and  the  court  decided  in 
fnvor  of  the  plaintiff.  !But,  on  appeal  to  the 
Supreme  Court  of  Iowa,  the  judgment  below 
was  reversed,  and  judgment  entered  for  the  de- 
fendant, establishing  the  line  C  D  as  the  true 
line  between  the  respective  patents,  according 
to  a  survey  made  by  Edward  James,  a  copy  of 
a  plat  of  which  is  on  file  in  the  case,  from  the 
original  deposited  in  the  office  of  the  Surveyor- 
General." 

We  have  searched  this  record  in  vain  to  dis- 
cover any  authority  for  this  court  to  assert  its 
jurisdiction  to  review  the  judgment  of  the 
State  Court,  under  the  power  granted  by  the 
523*]  25th  'section  of  the  Judiciary  Act.  The 
record  does  not  show  that  it  draws  in  question 
any  treaty,  statute  or  authority,  exercised  un- 
der the  United  States;  or  the  validity  of  any 
state  statute,  for  repugnancy  to  the  Constitution 
of  the  United  States;  or  the  construction  of  any 
clause  of  the  Constitution;  or  of  a  treaty  or 
statute  of  commission  held  under  the  United 
States.  It  is  a  mere  question  of  boundary  be- 
tween two  neighbors,  both  admitted  to  have 
valid  grants  from  the  United  States.  It  is  a 
question  of  fact,  depending  on  monuments  to 
be  found  on  the  ground,  documents  in  the  Ijtnd 
Office,  or  the  opmion  of  experts  or  surveyors 
appointed  by  the  court  or  the  parties.  If  the 
accident  to  the  controversy  that  both  parties 
claim  title  under  the  United  States  should  be 
considered  as  sufficient  to  bring  it  within  our 
jurisdiction,  then  every  controversy  involving 
the  title  to  such  lands,  whether  it  involve  the 
inheritance,  partition,  devise,  or  sale  of  it,  may, 
with  equal  propriety,  be  subject  to  the  exam- 
ination of  this  court  in  all  time  to  come. 

This  question  is  not  new;  it  was  decided  in 
the  case  of  McDonough  v.  Millaudon,  3  How. 
693,  where  this  court  refused  to  entertain  juris- 
diction to  review  the  judgment  of  a  Stnte 
court,  ascertaining  the  boundaries  between 
complete  grants  under  the  French  government, 
as  it  did  not  call  in  question  either  the  con- 
struction or  the  validity  of  the  Treaty,  of  the 
title  to  the  land  held  under  it.  See,  also,  Ken- 
nedy V.  Hunt,  7  How.  593. 

It  is  therefore  ordered  that  this  case  be  dis- 
mhaed  for  want  of  jttrisdictioa. 


ENEAS  McFAUL,  PUT.  in  Er, 

T. 

JAMES  C.  RAMSEY. 

(See  S.  a  20  How.  623-627.) 

Exceptions  to  matters  in  discretion  of  court  bi- 
low,  not  reviewable. 

No  exception  was  taken  on  the  trial  to  the  admis- 
sion or  rejection  of  evidence:  no  error  alleged  ta 
the  charge  of  the  conrt:  and  a  regular  Jndgmcat 
was  entered  on  the  verdict.  The  only  exceptlens 
were  to  the  retasal  of  the  court  to  grant  a  oaatla- 
uance  and  change  the  venue;  both  of  which  *era 
matters  of  discretion  In  the  conrt  below,  and  aoc 
the  subject  of  review  here. 

Argued  May  0,  1858.  Decided  May  18, 188& 

IN  ERROR  to  the  District  Court  of  the Untted 
States  for  the  District  of  Iowa. 
The  history  of  the  case  and  a  atatement  of 
the  facts  appear  in  the  opinion  of  the  court. 

Messrs.  Beverdy  Johnson  and  RcTcrdy  Joki> 
son,  Jr.,  for  plaintiff  in  error. 

Mr.  William  Henry  Norria  for  defendant  ii 
error. 

Mr.  Justice  Orier  delivered  the  opinion  «f 
the  court: 

Ramsey,  the  plaintiff  below,  instituted  thii 
suit  in  the  District  'Court  of  the  United  [*5II 
States  for  thei  District  of  Iowa.  The  partia 
have  been  permitted  by  that  court  to  frame 
their  pleadings,  not  according  to  the  simple  ind 
established  forms  of  action  in  courts  of  commoD 
law,  but  according  to  a  system  of  pleadings  tsd 
practice  enacted  by  that  State  to  regulate  pro- 
ceedings in  its  own  courts.  This  code  eon- 
mences  by  abolishing  "all  technical  forms  of 
actions,"  prescribing  the  following  court  mlei 
for  all  cases,  whether  of  law  or  equity : 

"Any  pleading  which  possesses  the  foUowiog 
requisites  shall  oe  deemed  sufficient: 

let.  When  to  the  common  understanding  it 
conveys  a  reasonable  certainty  of  meaning. 

2d.  When,  by  a  fair  and  natural  constructioi, 
it  shows  a  substantial  cause  of  action  or  d^ 
fense. 

If  defective  in  the  first  of  the  above  par- 
ticulars, the  court,  on  motion,  will  direct  a  man 
specific  statement;  if  in  the  latter,  it  is  groaod 
of  demurrer." 

If  the  right  of  deciding  absolutely  and  finally 
all  matters  of  controveresy  between  suiton 
were  committed  to  a  single  tribimal,  it  might  Ik 
left  to  collect  the  nature  of  the  wrong  com- 
plained of,  and  the  remedy  sought,  from  the  al- 
legations of  the  part  ore  tenus,  or  in  any  other 
manner  it  might  choose  to  adopt.  But  the  eon- 
mon  law,  which  wisely  commits  the  dedsicn 
of  questions  of  law  to  a  court  supposed  to  be 
learned  in  the  law,  and  the  decision  of  the  facts 
to  a  jury;  necessarily  requires  that  the  contro- 
versy, before  it  is  submitted  to  the  tribnntl 
having  jurisdiction  of  it,  should  be  reduced  to 
one  or  more  integral  propositions  of  law  or 
fact;  hence  it  is  necessary  that  the  partiH 
should  frame  the  allegations  which  they  l» 
spectively  make  in  support  of  their  denuwd  or 
defense  into  oertain  writings  called  pleadinn. 
These  should  clearly,  distinctly  and  succinetlj, 
state  the  nature  of  the  wrong  complained  of, 
the  remedy  sought,  and  the  defense  set  up.  The 
end  proposed  is  to  bring  the  matter  of  littgatiog 
to  one  or  more  points,  simple  Mid  unambign- 
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oua.  At  one  time,  the  ezoessive  accuracy  re- 
quired, the  subtlety  of  distinction  introduced 
by  astute  logicians,  the  introduction  of  cum- 
brous forms,  fictions  and  contrivances,  which 
seemed  only  to  perplex  the  investigation  of 
truth,  had  brought  the  system  of  special  plead- 
ing into  deserved  disrepute,  notwithstanding 
the  assertion  of  Sir  William  Jones,  that  "it  was 
the  best  logic  in  the  world,  except  mathemat- 
ica."  This  system  is  said  to  have  come  to  its 
perfection  in  the  reign  of  Edward  III.  But  in 
more  modem  times  it  has  been  so  modified  by 
the  courts,  and  trimmed  of  its  excrescences,  the 
pleadings,  in  every  form  of  common  law  action, 
nave  been  so  completely  reduced  to  simple, 
clear,  and  unambiguous  forms,  that  the 
59S*]  'merits  of  a  cause  are  now  never  sub- 
merged under  folios  of  special  demurrers,  alleg- 
ing errors  in  pleading,  which,  when  discov- 
ered, are  immediately  permitted  to  be  amended. 
This  system,  matured  by  the  wisdom  of  ages, 
founded  on  principles  of  truth  and  sound  rea- 
son, has  been  ruthlessly  abolished  in  many  of 
our  States,  who  have  rashly  substituted  in  its 
place  the  suggestions  of  sciolists,  who  invent 
new  codes  and  systems  of  pleading  to  wder. 
But  this  attempt  to  abolish  all  species,  and 
establish  a  single  ^nus,  is  found  to  be  beyond 
the  power  of  legislative  omnipotence.  They 
cannot  compel  the  human  mind  not  to  distin- 
guish between  things  that  differ.  The  distinc- 
tion between  the  different  forms  of  actions  for 
different  wrongs,  requiring  different  remedies, 
lies  in  the  nature  of  things;  it  is  absolutely  in- 
separable from  the  correct  administratiou  of 
justice  in  common  law  courts. 

The  result  of  these  experiments,  so  far  as 
they  have  come  to  our  knowledge,  has  been  to 
destroy  the  certainty  and  simplicity  of  all 
pleadings,  and  introduce  on  the  record  an  end- 
less wrangle  in  writing,  perplexing  to  the  court, 
delaying  and  impeding  the  adnunistration  of 
justice.  In  the  case  of  Randon  v.  Toby,  II 
How.  617,  we  had  occasion  to  notice  the  opera- 
tion and  result  of  a  code  similar  to  that  of 
Iowa.  In  a  simple  action  on  a  promissory  note, 
the  pleadings  of  which,  according  to  common 
law  forms,  would  not  have  occupied  a  page, 
they  were  extended  to  over  twenty  pages,  re- 
quiring two  years  of  wrangle,  with  exceptions 
and  special  demurrers,  before  an  issue  could  be 
formed  between  the  parties.  In  order  to  th- 
rive at  the  justice  of  the  case,  this  court  was 
compelled  to  disregard  the  chaos  of  pleadings, 
and  eliminate  the  merits  of  the  case  from  a 
confused  mass  of  fifty  special  demurrers  or  ex- 
ceptions, and  decide  the  cause  without  regard 
to  these  contrivances  to  delay  and  imepde  a  de- 
cision of  the  real  controversy  between  the  par- 
ties. In  the  case  of  Bennett  v.  Butterworth,  11 
How.  669,  originating  under  the  same  code,  the 
oourt  were  unable  to  discover  from  the  plead- 
ing, the  nature  of  action  or  the  remedy  sought. 
It  might,  with  equal  probability,  be  called  an 
action  of  debt,  or  detinue,  or  replevin,  or  trover, 
or  trespass,  or  a  bill  in  chancery.  The  Jury  and 
the  oourt  below  seemed  to  have  labored  under 
the  same  perplexity,  as  the  verdict  was  for  $1,- 
200  and  the  judgment  for  four  negroes.  Xn 
both  these  cases  this  court  have  endeavored  to 
impress  the  minds  of  the  judges  of  the  District 
and  Circuit  Courts  of  the  United  States  with 
the  impropriety  of  permitting  those  experi- 
IS  Xi.  ed. 


mental  codes  of  pleading  and  practice  to  be  in- 
flicted upon  them.  In  the  'last  mentioned  case, 
the  Chief  Justice,  in  delivering  the  opinion  of 
the  court,  says:  "The  Constitution  of  the 
United  States  has  recognized  the  distinction 
'between  law  and  equity,  and  it  must  [*SSC 
be  observed  in  the  federal  courts."  In  Louisi- 
ana, where  the  civil  law  prevails,  we  liave  ne- 
cpHsarily  to  adopt  the  forms  of  action  insep- 
arable from  the  system.  But  in  those  States 
where  the  courts  of  the  United  States  admin- 
ister the  common  law,  they  cannot  adopt  these 
novel  inventions,  which  propose  to  amalgamate 
law  and  equity  by  enacting  a  hybrid  system  of 
pleadings  unsuited  to  the  administration  of 
either. 

We  have  made  these  few  introductory  re- 
marks before  proceeding  to  notice  the  merits  of 
the  controversy,  as  developed  by  the  record,  in 
order  that  the  bar  and  courts  of  the  United 
States  may  make  their  records  conform  to  these 
views,  and  not  call  upon  us  to  construe  new 
codes  and  hear  special  demurrers  or  pleadings, 
which  are  not  required  to  conform  to  any  sys- 
tem founded  on  reason  and  experience.  To  test 
such  pleadings  by  the  logical  reasoning  of  the 
common  law,  after  requiring  the  party  to  dis- 
regard lill  forms  of  action  known  to  the  law 
under  which  he  seeks  a  remedy,  would  be  lu- 
warrantable  and  unjust. 

The  plaintiff's  petition  sets  forth  his  griev- 
ances in  plain,  intelligible  form,  if  not  with 
technical  brevity  and  simplicity. 

Ist.  He  alleges  a  contract  with  defendant 
to  deliver  to  him  eight  hundred  hogs,  on  or 
before  a  certain  day;  in  consideration  whereof, 
the  defendant  agreed  to  pay  plaintiff  $5.60  per 
htmdred  pounds  net.  He  avers  that  he  did  de- 
liver according  to  contract,  at  the  time  and 
place,  the  number  of  eight  hundred  hogs;  that 
defendant  refused  to  receive  over  five  hundred 
and  fifty  of  them,  or  pay  for  the  remainder. 

2d.  He  complains  that  defendant  refused  to 
receive  and  butcher  the  hogs  in  accordance 
with  the  agreement,  and,  thus  caused  by  hi* 
delay,  that  the  plaintiff  was  put  to  expense  in 
feeding  the  hogs,  and  expoa^  to  a  great  loss 
in  the  net  weight. 

3d.  That  defendant  did  not  make  a  true  re- 
turn of  the  net  weight,  but  defrauded  plaintiff 
on  that  behalf. 

4th.  That  -he  slaughtered  twenty-four  hoga 
more  than  he  accounted  for,  and  improperly 
cut  off  parts  of  others  to  reduce  their  weight. 

6th.  The  plaintiff  alleges,  in  what  might  be 
called  a  second  count,  another  contract  to  de- 
liver fourteen  hundred  hogs  to  the  defendant 
at  $6.60  per  hundred  net. 

He  avers  delivery  according  to  contract,  and 
charges  defendant  with  delay  in  slaughtering 
them;  causing  great  loss  in  the  weight,  and  ex- 
pense to  plaintiff  in  feeding  them  in  the  mean- 
while. 

6th.  He  charges  defendant  with  taking  one 
hundred  other  hogs  of  plaintiff,  for  which  he 
refused  to  account. 

*7th.  That  in  consequence  of  delay  in  [*SS7 
receiving,  man^  of  the  hogs  died,  to  the  great 
loss  of  the  plaintiff. 

8th.  That  defendant  returned  false  weight* 
of  these  1,400,  and  cut  off  parts  before  weigh* 
ing. 

9th.  The  plaintiff  also  set  t^  a  third  contract 
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for  five  hundred  hogs  which  were  delivered, 
and  avers  the  same  delay  and  consequent  in- 
jury to  plaintiff,  and  the  same  frauds  in  weigh- 
ing, etc. 

To  this  catalogue  of  grievances  the  defendant. 
In  his  answer,  pleads  thirty-three  distinct  de- 
nials of  the  averments  in  the  petition.  A  jury 
was  called  to  try  these  thirty-three  issues,  and 
found  a  verdict  for  plaintiff,  and  assessed  his 
damages. 

Ko  exception  was  taken  on  the  trial  to  the  ad- 
mission or  rejection  of  evidence;  no  error  is  al- 
leged in  the  charge  of  the  court;  and  a  r^;ular 
judgment  was  entered  on  the  verdict. 

The  only  bills  of  exception  were  to  the  re- 
fusal of  the  court  to  grant  a  continuance  and 
change  the  venue;  both  of  which  were  matters 
of  discretion  in  the  court  below,  and  not  the 
subject  of  review  here. 

The  cavils  to  the  sufficiency  of  the  plaintiff's 
statement,  under  the  name  of  a  special  demur- 
rer, were  overruled  by  the  court  below,  and 
Justly,  because  the  Code  permits  a  demurrer 
only  when  the  petition  "by  a  fair  and  natural 
construction  does  not  show  a  substantial  cause 
of  action."  As  we  have  already  shown,  it  con- 
tains a  dozen. 

The  judgment  of  the  court  below  is  aflinn«d, 
with  costs. 


JAMES  BARTON,  Plff.  in  Er, 

V. 

ROBT.  FORSYTH. 

(See  S.  O.  20  How.  S32-534.) 

Exception  must  be  taken  while  jury  are  in 
court — exception  after  judgment,  unauthor- 
ized— legal  proceedings,  evidence— error  in, 
not  examinable  collaterally. 

No  tostmctlon  to  the  jury,  riven  or  refased  by 
the  court  below,  can  be  brought  here  for  rerlalon 
by  writ  of  error,  unless  the  record  shows  that  the 
exception  to  It  was  taken  or  reserved  while  the 
Jury  was  at  the  bar. 

An  exception  after  Judgment  is  clearly  unan- 
ttaorlzed  by  law,  and  tfie  decisions  and  rulings  to 
which  it  refers  cannot  be  considered  upon  writ  of 
error. 

The  legal  proceedings,  under  whicb  the  lot  in 
qaestlon  was  sold,  are  evidence. 

It  there  were  any  irregDiarltles  or  errors  In  the 
proceedings  after  they  were  instituted,  they  were 
not  open  to  examinatfon  in  the  Circuit  Court,  com- 
ing in,  as  they  did,  collaterly  as  evidence  of  title. 

Argued  May  6,  1858.        Decided  May  18,  1858. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Korthem  District  of  Hlinois. 
The  history  and  the  statement  of  the  case 
appear  in  the  opinion  of  the  court. 

Messrs.  Charles  Ballanee  and  Reverdy  John- 
ion,  for  the  plaintiff  in  error. 

Mr.  Archibald  Williams,  for  defendant  in 
error. 

Mr.  Chief  Justice  Taney  delivered  the  opinion 
of  the  court: 

This  action  was  brought  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Illinois, 
to  recover  a  certain  lot  in  the  Town  of  Peoria, 
descril>ed  in  the  plaintiff's  declaration. 


NoTK. — Exception,  when  must  be  taken,  to  be 
available  on  review.  Bee  note  to  Pbelps  v.  Mayer, 
14  L.  *d.  V.  8.  e4S. 


In  that  suit,  Forsyth,  the  defendant  in 
w.  8  plaintiff,  and  Barton,  the  plaintiff  in  er- 
ror, was  the  defendant;  and  upon  the  trial,  tlie 
judgment  of  the  Circuit  Court  was  in  favor  of 
the  plaintiff,  Forsyth,  and  thereupon  Barton 
brought  the  case  here  by  writ  of  error. 

It  appears  from  the  record,  that  the  title  was 
a  very  disputed  one,  and  sundry  questions  of 
much  nicety  and  difficulty  were  raised  in  the 
trial  and  decided  by  the  court.  But,  from  the 
manner  in  which  the  case  lias  been  brought 
up,  none  of  these  questions  are  open  for  re- 
vision here;  for  no  exception  to  them  appears  to 
have  been  taken  or  reserved  by  Barton  while 
the  jury  were  at  the  bar. 

The  record  shows,  that  after  the  trial,  and 
after  verdict  and  judgment  for  Forsyth,  Charles 
Ballance  filed  an  affidavit,  stating  that  he  was 
the  landlord  of  Barton,  and  the  real  party  in 
interest,  and  thereupon  moved  the  court  to  sab- 
stitute  him  for  Barton,  as  defendant;  or  if,  in 
the  opinion  of  the  court,  that  could  not  be  done, 
that  he  might  be  admitted  as  co-defendant 
with  Barton,  and  that  Ballance  might  proceed 
with  the  suit  in  his  own  name.  But  the  court 
overruled  the  motion,  and  refused  to  permit 
said  Ballance  to  become  a  defendant  m  tlie 
suit.  "To  all  which  decisions,  rulings  and  in- 
structions, defendant  then  and  there  excepted, 
and  prated  that  this  bill  of  exceptions  be 
sealed,  signed,  and  made  a  record,  which  is 
done."  And  this  has  been  relied  on  here  as  an 
exception  to  all  the  points  which  the  transcript 
shows  to  have  been  raised  at  the  trial ;  and  de- 
cided by  the  court.  But  tills  Is  no  valid  excep- 
tion to  anything,  according  to  the  well  settled 
and  established  principles  of  law.  It  has  been 
repeatedly  ruled  by  this  court,  as  will  appear 
by  the  cases  reported,  that  no  instruction  to 
the  jury,  given  or  refused  by  the  court  below, 
can  be  Nought  here  for  revision  by  writ 
*of  error,  unless  the  record  shows  that  [*5S4 
the  exception  to  it  was  taken  or  reserved  while 
the  jur^  were  at  the  bar. 

This  u  required  by  the  Statute  which  author- 
ized the  exception,  and  cannot  be  dispensed 
with.  If  the  party  does  not  reserve  the  ex- 
ception at  the  time  at  which  the  law  reqnirea 
it  to  be  done,  he  acquiesces  in  the  decision,  aid 
cannot  brine  up  the  point  upon  writ  of  error. 

But  in  this  ease,  the  exception  was  not  pro- 
posed to  be  reserved  until  long  after  the  trial 
was  over,  and  the  verdict  and  judgment  had 
been  entered;  for  the  affidavit  of  Charles  Bal- 
lance, upon  which  his  motion  was  made,  ap- 
pears to  have  been  sworn  to  on  the  22d  of  July, 
1864,  after  judgment,  and  his  motion  was  not 
overruled  until  August  6th,  on  which  last  men- 
tioned day  he,  for  the  first  time,  took  his  ex- 
ceptions. Such  an  exception  is  clearly  unau- 
thorized by  law,  and  the  decisions  and  ratings 
to  which  it  refers  cannot  lie  considered  upon 
this  writ  of  error. 

There  is  but  one  exception  legally  taken,  and 
that  is  upon  the  admission  as  evidence  of  the 
legal  proceeding  under  which  the  lot  in  ques- 
tion was  sold  as  the  property  of  a  certain  Mi- 
chael La  Croix,  to  pay  his  debts,  and  at  which 
sole  Morrison  was  the  purchaser,  under  whom 
Forsyth  claims  title. 

Barton  objected  to  the  admissibility  of  tUs 
evidence,  and  the  judges  of  the  Circuit  Court 
were  divided  in  opinion;  and  thereupon  the  evi- 
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dence  wu  allowed  to  (r>  to  the  juiy,  and  the 
defendant  excepted.  Upon  this  point,  there- 
fore, the  plaintiff  in  error  is  entitled  to  the 
consideration  and  judgment  of  this  court. 

But  we  think  tliat  there  was  no  error  in  ad- 
mitting the  evidence  objected  to.  The  docu- 
ments appear  to  be  duly  certified  and  the  pro- 
ceedings under  which  tlie  sale  was  made,  to 
have  been  before  a  court  of  competent  jurisdic- 
tion. If  there  were  any  irregularities  or  errors 
in  the  proceedings  after  they  were  instituted, 
they  were  not  open  to  examination  in  the  Cir- 
cuit Court,  coming  in,  as  they  did,  collaterally 
as  evidence  of  title.  Being  the  proceedings  of 
a  judicial  tribunal  which  had  jurisdiction  over 
the  subject  matter,  the  Circuit  Court  had  no 
right  to  take  upon  itself  the  functions  of  an  ap- 
pellate court,  and  inquire  whether  the  debts 
claimed  were  really  due  from  La  Croix,  nor 
whether  the  proceedings  were  conducted  and 
the  decision  rendered  in  good  faith  by  tho  tri- 
bunal which  authorized  the  sale. 

This  being  the  only  point  legally  before  this 
court,  and  there  being  no  error  in  it,  the  judg- 
ment of  the  Circuit  Court  must  be  affirmed, 
with  costs. 


686*]  'JOHN  8.  WILLIAMS,  Administrator  of 
Jas.  Williams,  Deceased,  Appt., 

V. 

ROBT.  M.  RIBBES  and  Chas.  Oliver,  Surviving 
Executors  of  Robt.  Oliver,  Deceased. 

and 

ROBT.  M.  GIBBES  and  Chas.  Oliver,  Surviving 
Executors  of  Robt.  Oliver,  Deceased,  Appts., 

V. 

JOHN  S.  WILLIAMS,  Administrator  of  Jas. 
Williams,  Deceased. 

(See  S.  C.  29  How.  535-541.) 

Ooats  and  expenses  of  trustee,  a  charge  on  the 
fund — ^trustee  must  defend  title — improve- 
ments by  bona  fide  purchaser,  when  payable 
to  him — trustee,  iu  case  ot  doubt,  should  ap- 
ply for  direction  to  the  court. 

Williams  V.  GIbbes,  tn  S8  U.  S.  contains  the  re- 
port of  the  present  ease,  when  formerly  here. 

Where  the  costs  and  expenses  of  a  trustee  were 

firoperly  Incurred  In  the  protection  and  preserva- 
lon  of  the  fund,  It  Is  but  just  and  equitable  they 
sbould  be  made  a  charge  upon  It. 

The  misapprehension  as  to  tb*  rli;bt  cannot 
change  the  beneflclal  character  of  the  expenses, 
when  Indlspensnblc  to  Its  nccurlty. 

The  duty  of  n  trustee,  whether  of  real  or  personal 
estate,  to  dpfena  the  title,  at  law  or  Id  equity.  In 
case  n  suit  is  brought  nculnst  It,  Is  unquestioned, 
and  the  rxpenses  nre  properly  cbarceable  in  ^Is 
accounts  agnlnst  the  estate. 

When  a  bona  fide  nurcliaser  has  expended  time 
and  money  In  eDhnnclne  the  value  of  the  subject 
of  the  purrhase,  and  the  true  owner  seeks  the  aid 
of  a  court  of  equity  to  enforce  such  a  title,  the 
court  will  administer  that  aid,  only  when  making 
eompensntion  to  the  purchaser. 

A  tnntre  having  notice  that  It  la  donbtfnl  If  the 
tmst  fund  shoGld  b«  distributed  ncrordlns  to  the 
trusts  under  which  be  holds  It,  should  apply  to  the 
court  for  Its  direction  before  be  executes  the  trust, 
b7  paying  over  tbe  fund. 

Ar^ed  Apr.  23,  1858.       Decided  May  18,  1858. 

APPEALS    from    the    Circuit    Court    of   the 
United  States  for  the  District  of  MaryUnd. 
16  Ij.  ed. 


The  original  bill  in  this  case  was  filed  in  the 
Supreme  Court  of  Baltimore  City  on  August 
21,  1852,  by  the  administrator  of  James  Will- 
iams against  the  executors  of  Robert  Oliver,  to 
recover  the  proceeds  of  Williams'  share  in  a 
certain  Company,  known  as  the  Baltimore  Com- 
pany. The  cause  yra.B  removed  into  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Maryland,  where  the  bill  was  dismissed.  This 
court  reversed  the  decree  of  dismissal  (58  U. 
S. — 17  How.  239),  and  remanded  the  cause  to 
the  court  below  for  further  proceedings. 

The  court  below  proceeded  to  determine  the 
amount  of  the  share  in  question,  as  it  had  not 
been  ascertained  on  the  first  hearing,  and  the 
amounts  to  be  allowed  on  certain  claims  made 
by  Oliver's  executors,  and  finally  decreed  that 
Williams'  administrator  should  recover  of  Oli- 
ver's executors  the  net  sum  of  $9,686.33,  and 
(19,215.95  in  stocks.  From  this  decree  both 
parties  appealed  to  this  court. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  Keverdy  Johnson  and  J.  Mason 
Campbell,  for  Oliver's  executors. 

Messrs.  K.  N.  Martin,  G.  L.  Dtilany  and  H. 
W.  Davis,  for  Williams'  administrator. 

Mr.  Justice  Nelson  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  a  decree  of. the  Cir- 
cuit Court  of  the  United  States  for  the  Dis- 
trict of  Maryland. 

A  bill  was  filed  in  the  court  below  by  Will- 
iams, the  present  appellant,  to  recover  of  the 
defendants  the  proceeds  of  the  share  *of  [*SS* 
complainant's  intestate  in  what  is  known  as 
the  Baltimore  Company,  which  had  a  claim 
against  the  Mexican  Government,  that  was 
awarded  to  it  under  the  Treaty  of  1839.  The 
proceeds  <A  the  share  amounted  to  the  sum  of 
$41,306.41.  The  history  of  the  litigation  to 
which  the  award  under  the  Treaty  gave  rise,  in 
the  distribution  of  the  fund  among  the  claim- 
ants or  the  assignees  composing  the  Baltimore 
Company,  will  be  found  in  the  report  of  four 
of  the  cases  which  have  heretofore  come  before 
this  court.  11  How.  629;  12  lb.  Ill;  14  lb. 
610;  17  lb.  233,  239.  That  of  Williams  T. 
Gibbes,  in  17  How.  239,  contains  the  report  of 
the  present  case,  when  formerly  here.  This 
court  then  decided  that  the  claim  of  the  exe- 
cutors of  Oliver  to  the  share  of  Williams  was 
not  well  founded;  that  the  interest  of  Williams 
in  the  same  had  not  been  legally  devested  dur- 
ing his  lifetime;  and  that  his  legal  representa- 
tive then  before  the  court  was  entitled  to  the 
proceeds.  The  decree  of  the  court  below  was 
reversed,  and  the  cause  remanded  for  further 
proceedings,  in  conformity  with  the  opinion  of 
the  court.  Upon  the  cause  coming  down  be- 
fore that  court  on  the  mandate,  the  defendants, 
the  executors  of  Oliver,  set  up  several  charges 
against  the  fund,  which  it  was  claimed  should 
be  received  and  allowed  in  abatement  of  the 
amount. 

1.  For  certain  costs  and  expenses  to  which 
they  had  been  subjected  in  resisting  suits  insti- 
tuted against  it  by  third  parties.  The  history 
of  these  suits  will  be  found  in  the  cases  already 
referred  to  in  this  court,  and  need  not  be  stated 
at  large. 

2.  For  services  and  expenses  of  Oliver,  in  his 
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lifetime,  in  the  prosecution  of  the  claim  of  the 
Baltimore  Company,  as  its  attorney  and  agent 
bef<»«  the  Government  of  Mexico,  from  the 
year  182S  down  to  the  time  of  his  death,  in 
1834. 

The  court  below  allowed  to  the  executors 
the  costs  and  expenses  to  which  they  had  been 
subjected  in  defending  the  suits  mentioned,  and 
also  thirty-five  per  cent,  of  the  fund  in  ques- 
tion for  the  services  of  Oliver. 

The  case  is  one,  in  many  of  its  features, 
novel  and  peculiar. 

James  Williams,  the  intestate,  and  owner  of 
the  share  in  the  Baltimore  Company,  became 
insolvent  in  1819,  and  took  the  benefit  of  the 
Insolvent  Laws  of  Maryland,  and  in  1825  the 
insolvent  trustee  of  his  estate  sold  and  assigned 
to  Robert  Oliver  the  share  in  question  in  this 
Company;  and  from  thence  down  to  the  year 
1849,  Oliver  in  his  lifetime,  and  his  executors 
afterwards,  did  not  doubt  but  that  a  perfect 
title  to  the  share  had  passed  by  virtue  of  this 
assignment.  In  that  year,  the  Court  of  Ap- 
peals of  Maryland  decided,  in  a  case  between 
the  executors  and  an  insolvent  trustee  of  Will- 
iams, that  no  title  passed  to  Oliver  by  this 
assignment;  and,  as  a  legal  consequence, 
SS7*]  *it  was  held  by  this  court,  in  17  Uow. 
that  the  interest  remained  in  Williams  .at  his 
death,  and  of  course  passed  to  his  legal  repre- 
sentative, the  complainant. 

All  the  services  and  expenses,  therefore,  of 
Oliver,  in  his  lifetime,  in  the  prosecution  of 
the  daims  of  the  Baltimore  Company  against 
the  Government  of  Mexico,  and  of  the  litigation 
since  encountered  by  his  executors  in  respect 
to  the  share,  have  resulted  in  securingthe  pro- 
ceeds of  the  same  to  the  estate  of  Williams, 
the  original  shareholder.  Williams  in  his  life- 
time, and  his  legal  representatives  since,  down 
till  the  fund  was  in  court  awaiting  distribu- 
tion, had  taken  no  steps  for  its  recovery,  nor 
liad  they  been  subjected  to  any  expense.  The 
whole  of  the  services  had  been  rendered,  and 
expenses  borne,  b^  Oliver  and  his  executors; 
and  the  question  is,  whether,  upon  any  estab- 
lished principles  of  law  or  equity,  the  court 
below  were  right  in  taking  into  the  account  in 
the  settlement  between  the  parties  these  serv- 
ices and  expenses.  We  are  of  opinion  they 
were. 

By  the  judgment  of  the  Court  of  Appeals 
of  Maryland,  Oliver  was  at  no  time  the  true 
owner  of  this  share,  as,  notwithstandin|;  the 
assignment  by  the  insolvent  trustee,  it  still  re- 
mained in  Williams.  Oliver  thereby  became 
trustee,  instead  of  owner,  of  the  share  and  of 
the  proceeds,  as  did  also  his  executors,  and 
they  must  be  regarded  as  holding  this  relation 
to  the  fund  from  their  first  connection  with  it. 
In  that  character  the  executors  have  been 
made  accountable  to  the  estate  of  Williams, 
and  have  been  responsible  since  the  fund  came 
into  their  possession  for  all  proper  care  and 
management  of  the  same.  In  defending  these 
proceeds,  therefore,  against  suits  instituted  by 
third  parties  to  recover  them  out  of  the  hands 
of  the  executors,  they  have  done  no  more  nor 
less  than  they  were  bound  to  do,  as  the  proper 
guardians  of  the  fund,  if  they  had  known  at 
the  time  the  relation  in  which  they  stood  to  it, 
and  that  they  were  defending  it  for  the  beiiclit 
of  the  estate  of  Williams,  and  not  for  that  of 
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Oliver.  The  services  rendered  and  expeaiM 
borne  could  not  have  been  dispensed  with,  eoa- 
sistently  with  their  duties  as  trustees. 

But  it  is  said  that  these  suits  were  defended 
by  the  executors,  while  claiming  the  fund  ia 
right  of  their  testator,  and  hence  for  the  atf- 
posed  benefit  of  his  estate;  that  the  defens* 
was  not  made  in  their  character  of  tmstees, 
and  cannot,  therefore,  be  regarded  as  a  eronml 
for  charging  the  estate  of  Williams  wnh  the 
costs  of  the  litigation. 

The  answer  to  this  view  is,  that  althoagfa,  ia 
point  of  fact,  the  defense  was  made  under  the 
supposition  that  the  fund  belonged  to  the  es- 
tate of  Oliver,  yet,  in  judgment  of  law,  it  was 
made  by  them  'as  trustees,  and  not  [*5S8 
owners,  as  subsequently  judicially  maeertained; 
and  as  the  costs  and  expenses  were  properly 
incurred  Ilk'  the  protection  and  preservation  of 
the  fund,  it  ia  but  just  and  equitable  they 
should  be  made  a  charge  upon  it. 

The  misapprehension  as  to  the  right  cannot 
change  the  beneficial  character  of  the  expense, 
when  indispensable  to  its  security. 

The  duty  of  a  trustee,  whether  of  real  or 
personal  estate,  to  defend  the  title,  at  law  or  in 
equity,  in  case  a  suit  is  brought  against  it,  is 
unquestioned,  and  the  expenses  are  propoty 
chargeable  in  his  accounts  against  the  estate. 
2  Story,  Eq.  Jur.  sec.  1276. 

Another  principle  which  we  think  applicable 
to  this  case  is  to  be  found  in  a  daas  of  casts 
where  a  bona  fide  purchaser,  for  a  valuable  ooa- 
aideration,  without  notice,  has  enhanced  the 
value  of  the  property  by  permanent  expendi- 
tures, and  has  been  subsequently  evicted  liy 
the  true  owner,  on  account  of  some  latent  in- 
firmity in  the  title.  It  is  well  settled,  if  the 
true  owner  is  obliged  to  come  into  a  court  of 
equity  to  obtain  relief  against  the  purchaser, 
the  court  will  first  require  reasonable  compen- 
sation for  such  expenditures  to  be  made,  npoa 
the  principle  that  he  who  seeks  equity  most 
first  do  equity.  2  Story,  Eq.  sees.  799  and  9M; 
6  Pai(^,  403,  404;  I  Story,  494,  495. 

A  kmdred  principle  is  also  found  in  a  class 
of  cases  where  there  has  been  a  bona  fide  ad- 
verse possession  of  the  property  tacitly  ac- 
quiesced in  by  the  true  owner.  The  practice 
of  a  court  of  equity,  in  such  cases,  does  not 
permit  an  aocount  of  rents  and  profits  to  be 
carried  back  beyond  the  filing  of  the  bill.  8 
Wheat.  78;  27  E.  L.  &  E.  p.  212;  7  Ves.  641; 
1  Ed.  Ch.  679.  This  principle  is  applieaU* 
where  the  person  in  possession  is  a  bona  fide 
purchaser,  and  there  has  been  some  degree  of 
remissness,  or  negligenoe,  or  inattention,  on 
the  part  of  the  true  owner,  in  the  assertion  of 
his  rights. 

Coiuts  of  equity,  it  would  seem,  do  not  grant 
active  relief  in  favor  of  a  bona  fide  purchaser, 
making  permanent  meliorations  and  improve- 
ments by  sustaining  a  bill  brought  by  hint 
againat  uie  true  owner,  after  he  has  succeeded 
in  reeovering  the  property  at  law.  6  Paige,  390, 
403,  404,  406;  1  Story,  496;  8  Wheat.  81,  82. 

The  eivil  law  in  this  respect  is  more  liberal, 
and  provides  a  remedy  in  behalf  of  the  pur- 
chaser, even  beyond  an  abatement  of  the  rents 
and  profits  for  such  expenditures  as  have  en- 
hanced the  value  of  the  estate  (cases  above); 
and,  indeed,  generally  applies  the  principle  ia 
favor  of  any  bona  fide  possessor  of  property 
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who  has  in  good  faith  expended  his  money  for 
SSW*]  its  preservation  *or  amelioration;  oth- 
erwise, it  is  said,  the  true  owner  appropriates 
unjustly  the  property  of  another  to  himself. 
Touillier,  3  B.  tit.  4  ch.  1  sees.  19,  20. 

Now,  in  the  case  before  us,  Oliver,  in  1826, 
purchased  this  share  in  the  Baltimore  Company 
for  the  consideration  of  $2,000,  its  full  value  at 
the  time.  The  purchase  was  made  from  the 
insolvent  trustee  of  Williams,  whom  all  parties 
concerned  believed  had  the  power  to  sell  and 
transfer  the  title.  Williams,  down  till  his  death 
in  1836,  set  up  no  claim  to  it,  nor  did  his  rep- 
resentative after  his  death  till  August,  1862, 
when  this  bill  was  filed.  Oliver  and  his  execu- 
tors had  been  in  the  undisturbed  possession,  so 
far  as  respects  any  claim  under  the  present 
right,  for  the  period  of  twenty-seven  years, 
and  although  it  may  be  said  in  excuse  for  any 
remissness,  and  by  way  of  avoiding  the  conse- 
quences of  delay,  that  Williams,  and  those  rep- 
resenting him,  had  no  knowledge  of  the  defect 
in  the  title  till  the  decision  of  the  Court  of  Ap- 
peals of  Maryland ;  it  may  be  equally  said,  on 
the  other  hand,  that  Oliver  and  his  executors 
were  alike  ignorant  of  it,  and  had  in  good  faith 
expended  their  time  and  money  in  recovering 
the  claim  against  the  Government  of  Mexico, 
and  afterwards  in  defending  it  against  a  long 
and  expensive  litigation. 

It  is  difficult  to  present  a  stronger  ease  for 
the  protection  of  a  bona  fide  purchaser  from 
loss,  who  has  expended  time  and  money  in  en- 
hancing the  value  of  the  subject  of  the  pur- 
chase, or  a  case  in  which  the  principle  more 
justly  applies,  that  where  the  true  owner  seeks 
the  aid  of  a  court  of  equity  to  enforce  such  a 
title,  the  court  will  administer  that  aid  only 
when  making  compensation  to  the  purchaser. 
We  are,  therefore,  of  opinion  that  the  court  be- 
low was  right  in  allowing  in  the  account,  the 
eosts  and  fees  paid  to  counsel  by  the  executors 
in  the  defense  of  the  suits. 

In  respect  to  the  thirty-flve  per  cent  allowed 
for  the  prosecution  of  the  claim  against  the 
GoTernment  of  Mexico,  it  stands,  in  principle, 
upon  the  same  footing  as  other  services  and 
expenses  incurred  in  protecting  and  preserving 
the  fund  after  possession  was  obtained.  The 
amount  of  compensation  depends  upon  the 
proofs  in  the  case  as  to  the  value  of  the  service, 
and  which  must,  in  a  good  degree,  be  governed 
by  the  usual  and  customary  charges  allowed 
for  similar  services  and  expenses.  As  this 
claim  was  prosecuted  with  others  by  Oliver 
when  he  supposed  and  believed  tbat  he  was  the 
owner,  and  that  he  was  acting  on  hie  own 
behalf,  and  not  as  trustee  for  Williams,  the 
rate  of  compensation  must  rest  upon  all  the 
facts  and  circumstances  attending  the  service. 
There  could  have  been  no  agreement  as  to  the 
compensation.  And  for  the  same  reason,  it 
540*]  cannot  *be  expected  that  an  account  of 
the  service  and  expenses  was  kept  so  as  to  en- 
able the  court  to  arrive  with  exactness  at  the 
proper  sum  to  be  allowed,  as  might  have  been 
required,  if  Oliver  had  been  chargeable  with 
notice  of  the  trust.  The  proofs  show  that  Oli- 
Tcr  appointed  agents  to  represent  him  at  the 
Government  of  Mexico  as  early  as  March,  1825, 
and  that  these  agencies  were  continued  from 
thence  down  till  his  death  in  1834;  and  that 
during  all  this  time  he  kept  up  an  active  cor- 1 
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respondence  with  them  and  others,  and  with 
our  ministers  at  Mexico,  and  with  his  own  gov- 
ernment, on  the  subject.  The  justice  of  these 
claims  had  been  acknowledged  by  the  Govern- 
ment of  Mexico  as  early  as  1823-24,  but  no  pro- 
vision was  made  for  their  payment.  They  were 
regarded  as  of  very  little  value,  from  the  hope- 
lessness of  their  recovery;  and  it  is  perhaps  not 
too  much  to  say,  upon  the  evidence,  that  in  the 
absence  of  the  vigorous  and  efficient  prosecu- 
tion of  them  by  Oliver,  they  would  have  been 
worthless.  In  the  result,  for  the  share  in  ques- 
tion, which  was  sold  in  1826  for  $2,000,  there 
was  realized  from  the  Government  of  Mexico, 
under  the  Treaty  of  1839,  the  sum  of  $41,306.41. 
The  estate  of  Williams  has  never  expended  a 
dollar  towards  recovering  it;  nor  -has  Oliver 
ever  received  any  compensation  for  his  services. 
The  amount  may  seem  large,  but  we  cannot  say 
the  court  below  was  not  warranted  in  allowing 
it  upon  the  proofs  in  the  case  of  the  great 
servioe  rendered,  and  of  the  customary  charges 
in  similar  cases. 

It  has  been  urged  by  the  executors  of  Oliver, 
that  they  had  paid  over  three  eighths  of  the 
fund  in  the  distribution  of  the  estate  before  the 
filing  of  the  bill  in  this  case,  and  that  Ihey  are 
not,  therefore,  liable  for  that  portion  of  the 
fund.  It  is  claimed  that  it  was  shown  before 
the  master  that  this  portion  was  paid  over  in 
the  regular  courts  of  administration,  and  as  in 
duty  bound  by  the  laws  of  the  State  of  Mary- 
land. If  this  had  appeared  when  the  cause 
was  heard  upon  the  merits,  and  the  question 
as  to  the  right  to  this  fund  was  determined,  the 
ground  now  taken  might  possibly  have  been  a 
good  defense  to  that  portion  of  the  fund;  and 
the  complainant  would  have  been  sent  to  the 
distributees  to  recover  it.  This,  however,  may 
not  be  entirely  certain;  for  there  is  authority 
for  saying,  that  a  trustee  having  notice  that  it 
is  doubtful  if  the  trust  fund  should  be^  dis- 
tributed according  to  the  trusts  under  which  he 
holds  it,  he  should  apply  to  the  court  for  its  di- 
rection before  he  executed  the  trust,  by  paying 
over  the  fund.  27  E.  L.  &,  Eq.,  p.  302.  In  this 
case,  the  executors  of  Oliver  bad  notice  of  the 
defect  of  the  title  of  their  testator  after  the  de- 
cision of  the  Court  of  Appeals.  But  be  thfs 
as  it  may,  we  think  the  Question  of  liability 
to  the  extent  of  the  whole  of  the  fund, 
*was  disposed  of  in  the  case  when  before  [*S41 
us  on  the  merits,  and  was  not  reserved  for  the 
hearing  on  the  adjustment  of  the  accounts  be- 
fore the  court  below,  on  the  coming  down  of  the 
mandate.    17  How.  257. 

An  objection  has  been  made  by  the  counsel 
for  the  appellant,  Williams,  in  respect  to  the 
order  of  the  court  below,  permitting  a  supple- 
mental answer.  We  suppose  this  question  rather 
a  matter  of  practice  than  otherwise,  resting  in 
the  discretion  of  the  court  below,  and  as  a  mat- 
ter of  inconvenience  preparatory  to  the  taking 
of  the  account  before  the  master.  The  answer 
— and,  for  aught  we  see,  the  object  in  view 
might  as  well  have  been  attained  by  a  petition 
to  the  court,  stating  the  facts — was  put  in  for 
the  purpose  of  bringing  to  the  notice  of  the 
court  the  matters  relied  on  in  the  adjustment 
of  the  accounts,  and  by  way  of  charges  to  be 
deducted  from  the  amount  claimed.  The  pro- 
ceeding enabled  the  court  to  give  in  advance 
directions  to  the  master  in  making  the  settle- 
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ment,  and  thereby  narrow  the  grounds  of  con- 
troversy before  him,  and  facilitate  the  hearing. 
It  could  work  no  prejudice  to  either  party,  for 
no  claim  by  way  of  abatement  of  the  account 
thus  set  up  in  the  answer  or  petition  should  be 
allowed  by  the  court,  but  what  was  perti- 
nent to  the  subject  of  examination  before  the 
master. 

Upon  the  whole,  we  are  satisfied  the  decree  of 
the  court  below  was  right,  and  ought  to  be  af- 
firmed. 


Diaienting,  Mr.  Juatice  Orier. 


WILLIAM  PINKNEY  WHYTE,  Admr.  de  bonis 
non  of  John  Gooding,  Deceased,  Appellant, 

V. 

ROBERT  M.  GIBBES  and  Charles  Oliver,  Sur- 
viving Executors  of  Robert  Oliver,  Deceased, 

and 

ROBERT  M.  GIBBES  and  Charles  Oliver,  Sur- 
viving Executors  of  Robert  Oliver,  Deceased, 
Appellants, 

V. 

WILLIAM  PINKNEY  WHYTE,  Admr.  de  bonis 
non  of  John  Gooding,  Deceased. 

(See  S.  C.  20  How.  641,  642.) 

Williams  v.  Gibbs,  ante,  affirmed — residence  of 
parties  to  bill  of  revivor,  when  immaterial — 
objection  to  jurisdiction,  too  late  after  man- 
date. 


This  case,  In  principle,  is  similar  to  the  case  of 
Williams  V.  Glbbes,  ante. 

No  want  of  JurlsdlctloD  appeared  on  the  face  of 
the  original  bill,  and  the  defendants  appeared  and 
defended ;  and,  as  the  bill  of  revivor  la  but  a  con- 
tluimnc-  of  that  suit,  the  residence  of  the  parties 
at  the  time  It  was  filed  Is  altogether  Immaterial. 

The  oliii-ftion  thnt  the  court  had  not  Jurisdiction 
In  the  original  suit,  comes  too  late  after  the  man- 
date has  gone  down  to  the  court  below. 

Argued  Apr.  23,  1868.       Decided  May  18,  1858. 

APPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Maryland. 

This  case  is  here  on  cross  appeals  from  a  de- 
cree of  the  Circuit  Court  of  the  United  States 
for  the  District  of  Maryland.  The  liiBtory  of 
the  case  and  a  statement  of  the  facts  appear  in 
the  opinion  of  the  court. 

Messrs.  Reverdy  Johnson  and  J.  Mason 
Campbell,  for  Oliver's  executors. 

Messrs.  R.  N.  Martin,  G.  L.  Dulany  and  H.  W. 
Davis,  for  Gooding's  administrator: 

The  objection  &  the  jurisdiction  on  account 
of  the  character  of  the  parties  to  the  original 
bill  comes  too  late  after  the  mandate. 

Skillcr's  Exrs.  v.  May's  Exrs.  6  Cranch,  267} 
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Ex  parte  Story,  14  Pet.  343;  Washington  Bridge 
V.  Stewart,  3  How.  413,  and  even  if  it  did  not, 
there  being  at  least  apparent  jurisdiction  upon 
the  averments  of  the  original  bill,  the  objec- 
tion to  the  jurisdiction  on  account  of  the 
character  of  the  parties,  could  only  be  availed 
of  under  a  plea  of  abatement,  and  in  this  case 
there  is  no  such  plea. 

Wickliffe  v.  Owings,  17  How.  47;  Dred  Scott 
v.  Sandford,  19  How.  303. 


*Mr.  Justice  Nelson  delivered  the  [*54S 
opinion  of  the  court: 

This  is  an  appeal  from  a  decree  of  the  Or- 
cuit  Court  of  the  United  States  for  the  District 
of  Maryland. 

The  case,  in  principle,  is  similar  to  the  eas« 
of  Williams  v.  The  Executors  of  Robert  Oliver, 
in  which  the  opinion  has  just  been  delivered, 
ante,  635,  with  the  exception  of  a  question 
made  upon  a  bill  of  revivor. 

The  suit  was  originally  brought  by  John 
Gooding,  Jr.,  administrator  de  bonis  non  of  the 
estate  of  John  Gooding,  Sr.  After  the  deter- 
mination of  the  cause  by  this  court,  Tevening 
the  decree  below,  and  sending  it  back  with  di- 
rections to  enter  a  decree  for  the  complainant, 
and  to  take  an  account,  the  complainant  diel 
Thereupon  Whyte,  the  present  complainant, 
was  appointed  administrator  de  bonis  non,  and 
filed  a  bill  of  revivor  of  the  original  suit,  and 
presented  a  petition  to  the  court,  praying  that, 
as  defendants  were  residents  of  the  City  of 
New  York,  the  subpnena  may  be  served  upon 
the  counsel  of  the  defendants  in  the  original 
suit,  which  was  granted.  The  defendants  ap- 
peared, and  filed  an  answer  to  the  bill  of  re- 
vivor under  protest,  and  insisted  that  the 
court  had  not  jurisdiction  of  the  original  snit, 
as  the  complainant  in  that  suit  was  a  citizen 
and  resident  of  Virginia,  and  the  defendants 
were  residents  of  New  York.  There  does  not 
appear  to  have  been  any  order  of  the  court 
upon  the  question  presented  in  this  answer;  bat 
the  cause  proceeded  before  the  master,  where 
it  was  pending  at  the  time  of  filing  the  bill  of 
revivor  and  answer  to  the  same. 

The  point  is  now  taken,  that  as  it  appears 
the  defendants  were  citizens  and  residents  in 
New  York  at  the  time  of  the  filing  of  the 
original  bill,  and  also  the  bill  of  revivor,  the 
court  below  had  no  jurisdiction  in  the  caSe. 

The  answer  to  this  objection  is,  that  no 
want  of  jurisdiction  appeared  on  the  face  of 
the  original  bill,  and  the  defendants  appeared 
and  defended  the  suit;  and,  as  the  bill  of  re- 
vivor is  but  a  continuance  of  that  suit,  the 
residence  of  the  parties  at  the  time  it  wa-i  filed 
is  altogether  immaterial. 

This  question  arose  in  the  case  of  Clarke  t. 
Mathewson  et  al.  12  Pet.  164,  and  was  decided 
in  conformity  with  the  rule  above  stated. 

In  respect  to  the  other  objection,  that  the 
court  had  not  jurisdiction  in  the  original  suit, 
we  mny  add,  in  addition  to  what  wp  have  said, 
it  comes  too  late  after  the  mandate  has  gone 
down  to  the  court  below.    3  How.  413. 

The  decree  of  the  court  below,  afifirmed. 


Dissenting,  Mr.  Justice  Grier. 


SO  How. 
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648*]  •THOS.  A.  SNOW  and  Oliver  Palmer, 
Managers  of  the  Ocean  Towboat  Company, 
Claimanta  and  owners  of  the  steam  towboat 
Star  and  Oliver  Palmer,  Appta^ 

V. 

CHAS.  HILL  et  al.  Owner*  of  the  shtp  Ocean 

Queen  and  George  Law,  Marshall  O.  Roberts 

and  Bowes  R.   Mcllvaine,   Trtistees   of  the 

U.  S.  Mail  Steamship  Company,  Claimants 

and  Owners  of  the  steamship  Crescent  City. 

(See  S.  0.  SO  How.  643-562.) 

Oolliaion  in  rivei^-boat  descending  not  in  fault 
— ascending  vessel  in  fault. 

A  boat  descending  In  the  middle  of  a  river,  more 
than  twenty-four  handrcd  feet  la  width,  cannot 
be  required  to  keep  out  of  the  way  of  a  vessel  as- 
eendiog  the  river  close  to  the  shore,  a  thogsand 
feet  from  the  descendlDs  boat,  which  shonld  change 
its  course  to  a  direction  across  the  river,  oat  of  Its 

E roper  course,  and  with  the  view  of  crossing  the 
ow  of  the  descending  boat. 
The  ascending  vessel  was  wholly  In  fault,  and 
the   decree   for   the   damages    should   have   been 
against  her. 

Argued    Dec.    10,    1857.     Reargued    Apr.    20, 
1858.     Decided   May    18.   1858. 

APPEAL    from    the    Circuit    Court    of    the 
United  States  for  the  Eastern  District  of 
Louisiana. 

This  case  grew  out  of  a  collision  on  the  ilia- 
siasippi  River,  below  New  Orleans. 
Three  libels  were  filed: 

1.  Hill  and  others,  owners  of  the  ship  Ocean 
Queen  injured  by  the  collision,  filed  a  libel 
against  the  steamship  Crescent  City  and  the 
•team  towboat  Star,  to  recover  indemnity 
therefor. 

2.  George  Law  and  others,  owners  of  The 
Crescent  City,  she  having  sustained  injury, 
filed  a  libel  against  The  Ocean  Queen  and  The 
Star. 

8.  The  towboat  Star  having  sustained  dam- 
age, her  owners  filed  a  libel  against  The  Cres- 
cent City,  to  recover  for  the  Injury  The  Star 
had  received. 

The  three  cases  were  heard  together  in  the 
«ourt   below,  having   been   consolidated. 

The  District  Court,  in  which  the  libels  were 
filed,  decided  against  the  towboat.  On  appeal 
to  the  Circuit  Court  this  decree  was  affirmed  in 
favor  of  the  Ocean  Queen;  but  all  the  dam- 
age* resulting  from  the  collision  were  appor- 
tioned between  The  Crescent  City  and  The 
Star,  on  the  ground  of  mutual  fault. 

The  owners  of  The  Crescent  City  and  the 
owners  of  the  Star,  both  appealed  generally 
from  this  decree. 

Hill  and  others,  owners  of  The  Ocean  Queen, 
i^tpealed  from  so  much  of  the  decree  us  exon- 
erated The  Crescent  City  from  liability  to 
them. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Mr.  J.  P.  Benjamin,  for  Snow  et  ad.  claimants 
of  the  towboat  Star. 


Mora. — ColllHlon.  Itlghts  of  steam  and  sailing 
vesseU  with  reference  to  each  other,  and  In  passing 
and  meetlog — see  note  13  L.  ed.  U.  S.  S37. 

Uulcii  for  advoldlng  collision — see  notes,  14  L.  ed. 
D.  8.  C8  :  25  L.  ed.  U.  8.  1C8 ;  3S  L.  ed.  U.  8.  453 ; 
41  I.,  ed.  U.  8.  1033. 
IB  I<.  ed. 


Mr.  C.  Cashing,  for  Hill  et  at.  owners  of 
The  Ocean  Queen. 

Messrs.  F.  B.  Cutting,  William  H.  Hunt  and 
Owen  &  Vote^  for  the  United  States  Mail 
Steamship  Co.,  claimants  of  the  steamship 
Crescent  City. 

Mr.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  in  admiralty  from  the 
Circuit  Court  for  the  Eastern  District  of  Louisi- 
ana. 

Hill  and  others,  as  claimants  in  their  libel, 
state  that  The  Ocean  Queen,  being  duly  en- 
rolled registered  and  .equipped,  left  the  port  of 
New  Orleans  on  a  voyage  to  Liverpool,  Eng- 
land, having  a  cargo  of  about  2,780  bales  of 
cotton;  that  on  the  5th  of  November,  1852, 
about  half  past  nine  o'clock  P.  M.  under  the 
tow  of  the  towboat  Star  on  the  larboard  side, 
the  ship  Charles  and  Jane  on  the  starboard,  and 
a  brig  in  tow  astern,  were  proceeding  down  the 
river  Mississippi  for  the  Balize;  that  nt  about 
midnight  on  the  same  evening,  twenty  miles 
below  New  Orleans,  the  steamship  Crescent 
City,  then  ascending  the  river,  came  in  collision 
wiUi  The  Ocean  (^een  on  her  larboard  bow, 
cutting  tier  to  the  bends,  brealcing  her  plank- 
ing, timbers  and  knees,  and  so  injured  the  ship 
as  to  'disable  her  from  the  prosecution  [*S4t 
of  her  voyage,  and  compelled  her  to  return  to 
New  Orleans  to  refit ;  and  that  the  costs  of  re- 
pairs and  expenses  amounted  to  the  sum  of 
$26,000;  and  a  lien  on  the  Crescent  City  and 
The  Star,  for  the  above  sum,  is  jointly  and 
severally  claimed. 

The  answer  of  the  United  States  Mail  Steam* 
ship  Company,  a  body  corporate,  owner,  says 
The  Crescent  City  was  ascending  the  Missis- 
sippi River  to  the  port  of  New  Orleans,  and 
was  at  a  point  in  the  river  just  below  the 
English  Turn,  when,  at  about  midnight,  the 
pilot  and  crew  discovered  a  towboat,  which 
proved  to  be  The  Star,  with  The  Ocean  Queen 
and  two  other  vessels,  a  short  distance  in 
front,  and  close  to  the  eastern  bank  of  the 
river;  that  there  was  not  sufficient  room  to 
pass  between  the  tow  and  the  bank;  that  the 
towboat  and  her  tow  were  out  of  the  usual 
course  of  vessels  descending  the  river,  and  that 
The  Crescent  City  was  in  ner  proper  position ; 
that  The  Ocean  Queen  had  not  a  light  set  in 
her  rigging  or  elsewhere,  visible  to  those  on 
board  the  Crescent  City;  that  the  towboat 
failed  to  ring  her  bell  or  stop  her  engines  and 
float  in  the  manner  pointed  out  by  law;  that 
The  Crescent  City  had  slowed  her  engines  on 
approaching  the  towboat,  and  receiving  no  sig- 
nal that  she  was  descending  the  river,  put 
the  helm  of  The  Crescent  (Sty  to  the  star- 
board, so  as  to  pass  outside  of  and  clear  of  The 
Star  and  her  tow ;  that  she  was  heading  to  the 
western  bank  of  the  river,  and  as  they  ap- 
proached her  The  Crescent  City  stopped  her 
engines  and  then  backed,  and  was  backing 
when  the  Ocean  Queen  and  the  towboat  Star 
ran  into  the  starboard  bow  of  The  Crescent 
City,  striking  her  about  twelve  feet  from  her 
stern,  and   causing  great   damage. 

That  the  pilot,  officers  and  crew  of  The 
Crescent  (Sty,  managed  their  boat  with  great 
care  and  skill;  that  tlte  collision  was  causnl  by 
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negligence  and  want  of  care  of  the  towboat 
Star  and  The  Ocean  Queen,  in  not  keeping 
their  proper  position  of  the  river,  in  not  ring- 
ing their  bell,  etc. 

_  The  answer  of  the  Towboat  Company  to  the 
libel  was  filed,  denying  the  allegations  it  con- 
tained, and  charging  the  fault  on  The  Cres- 
cent City. 

As  the  decision  of  the  court  must  be  governed 
by  the  evidence,  it  is  not  important  to  refer  to 
the  other  pleadings  in  the  case. 

David  Kelly,  a  witness,  after  describing  the 
towboat  and  the  other  vessels  fastened  to  her, 
as  stated  in  the  libel,  said,  when  they  started 
from  New  Orleans  The  Ocean  Queen  had  one 
of  her  own  men  at  her  helm;  afterwards  The 
Star  sent  a  man  who  took  charge  of  it.  They 
proceeded  down  the  river,  as  near  the  middle 
as  possible.  In  about  an  hour,  one  of  the 
547*]  •men  from  the  towboat  Star  came  on 
board  and  set  the  wheel  again.  They  continued 
about  the  middle  of  the  river  until  twelve 
o'clock  at  night.  At  this  time  the  witness  was 
on  the  lookout,  when  he  saw  The  Crescent  City 
ascending  the  river  at  a  great  distance.  The 
tow  was  about  the  middle  of  the  river,  a  little 
nearer  the  western  than  the  eastern  shore.  The 
night  was  clear,  so  that  one  could  see  all  over 
the  river.  Witness  stood  on  the  forecastle  for- 
ward waiting  for  The  Cresent  City,  supposing 
that  she  would  keep  clear  of  them,  as  there 
was  plenty  of  room  of  the  larboard  side;  but 
•he  approached  so  near  that  witness  hailed  her, 
and  the  towboat  stopped  her  engines  and  rang 
her  bell,  but  to  no  purpose;  The  Crescent  City 
did  not  alter  her  course ;  she  came  so  close  that 
witness  could  see  all  over  her  forecastle  for- 
ward, where  her  lookout  should  have  been,  but 
he  saw  no  one  on  the  lookout.  He  staid  in  his 
position  until  The  Crescent  City  struck  the  ship 
Ocean  Queen  on  her  larboard  bow.  Witness 
then  jumped  off  the  forecastle  and  ran  aft,  but 
returned  in  a  few  minutes,  and  saw,  for  the 
flrat  time,  one  or  two  men  on  the  forecastle 
of  the  Crescent  City.  She  struck  the  Ocean 
Queen  on  her  larboard  bow,  and  stove  every- 
thing in  forward;  carried  away  the  larboard 
cathead  entirely,  so  that  the  anchor  went  down 
the  full  length  of  the  chain,  and  parted  all  the 
fastenings  of  the  Ocean  Queen  to  the  towboat, 
carried  away  the  guards  of  the  Star,  and  bent 
her  smoke  pipe.  The  towboat  brought  The 
Ocean  Queen  bock  to  the  city.  The  witness 
was  the  only  person  on  watch  on  the  Ocean 
Queen.  There  were  no  lights  hung  out  on  the 
vessel,  but  he  supposes  her  lights  in  the  cabin 
must  have  been  visible  through  the  windows. 
Witness  knew  the  river  well;  took  particular 
notice,  and  is  confident,  when  The  Crescent 
City  approached  the  tow,  it  was  about  the  mid- 
dle of  the  river.  The  Star  did  not  alter  her 
course.  When  he  first  saw  The  Crescent  City, 
she  was  about  half  a  mile  distant;  when  he 
first  hailed  her,  she  was  about  four  or  five 
times  her  length  from  the  tow.  Witness 
thinks,  when  The  Crescent  City  struck,  she 
was  going  ahead  fast.  The  towboat  Star 
•topp^  her  engine,  and  rang  her  bell;  her 
light  hung  between  the  smoke  pipe  and  her  for- 
ward fires. 

John  Marston  was  standing  on  the  deck  of 
The  Ocean  Queen  when  he  first  saw  The  Cres- 
cent City;  she  was  about  five  times  her  length 
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off.  The  night  was  clear,  and  he  could  dis- 
tinctly see  both  shores.  The  towboat  was  head- 
ing down  the  river,  as  near  the  middle  of  it  ss 
puasible.  She  was  running  about  seven  knots 
an  hour;  he  thinks  The  Crescent  City  was  nm- 
ning  some  eij^t  or  ten  knots  an  hour  when  she 
struck  The  Ocean  Queen.  There  were  two 
signal  lights  on  The  Star. 

*Henry  Orowell,  a  witness,  was  on  the  [*S«a 
deck  of  The  Ocean  Queen;  saw  The  Orescent 
City  half  a  mile  off;  as  she  approached,  he 
hailed  her.  The  tow  was  in  the  middle  of  the 
river,  rather  nearer  to  the  western  than  the 
eastern  shore;  of  this  he  is  confident.  Ridiard 
Matthews  was  master  of  The  Ocean  Queen.  The 
night  was  clear  and  starlight;  could  see  both 
shores.  The  Ocean  Queen  was  nearer  the  west- 
ern than  the  eastern  shore.  Soon  after  the  col- 
lision, she  drifted  to  the  western  shore. 

Henry  J.  Whitney  was  master  qf  the  tow- 
boat;  he  has  been  engaged  in  that  businesa 
eight  or  ten  years;  heard  the  bell  ring;  came 
immediately  on  deck;  ran  aft,  and  dirrcted  the 
hawser  of  the  brig  to  be  let  go,  in  order  tltat  ha 
might  back.  The  tug  was  near  the  middle  of 
the  river,  nearest  to  the  eastern  shore.  H»  is 
positive  as  to  this  fact. 

Witness  has  heard  Captains  Disney,  Chap- 
man, Brown,  Laplace,  Phillips,  and  otheim, 
say  that  Captain  Foote,  the  pilot  of  The  Craa- 
cent  City,  is  not  considered  as  a  pilot,  and  es- 
pecially amon^  masters  of  towboats.  Peter 
Curran  was  pilot  of  The  Star,  and  on  duty 
when  the  collision  occurred.  The  Star  had  lier 
full  complement  of  men;  was  nearer  to  the 
western  than  the  eastern  shore.  On  seeing  The 
Crescent  City  coming,  he  rang  the  bell  to  stop 
the  engines;  than  rang  the  big  bell  hard,  three 
or  four  times.  The  Crescent  Qty  seemed  to 
come  towards  them,  on  the  larboard  side,  till 
she  got  nearly  abreast  the  ship's  bow;  then  she 
hauled  as  witness  thought,  nearly  square 
across,  until  she  hit  the  ship  Iietween  tlie  cat- 
head and  the  stem,  and  hove  her  over  on  the 
guards  of  the  towboat,  which  were  broken. 
The  bow  of  The  Ocean  Queen  was  a  little 
ahead  of  the  towboat.  Witness  watched  tlie 
lights  of  The  Crescent  City  when  she  turned 
her  bow  westward.  At  that  time  she  was 
about  a  mile  and  a  half  from  the  tow.  She 
appeared  to  be  heading  all  the  time  wratward, 
till  she  came,  abreast  of  the  Ocean  Queen, 
when  she  seemed  to  turn  suddenly,  as  if  ahe 
had  her  helm  hard  a-starboard  to  turn  towards 
the  western  shore, 

Asa  Payson  corroborates  the  above  witaesaea 
as  to  the  tow  being  in  the  middle  of  the  river, 
and  the  direction  taken  by  The  Crescent  City 
across  the  river. 

Foote,  the  pilot  of  The  Crescent  City,  says  be 
was  ascending  the  river  as  near  the  eastern 
bank  as  it  was  prudent  and  usual  to  run.  He 
described  the  towboat,  being  on  the  lookout, 
from  the  top  of  the  pilothouse;  there  was  a 
man  on  the  watch  forward,  Mr.  Ranshaw,  and 
also  one  on  the  deck.  When  he  first  saw  the 
liglit,  it  was  about  a  point  on  his  port  bow.  He 
told  the  man  at  the  helm  there  was  a  tow 
ahead,  and  to  keep  close  *in  to  the  east-  [*S4t 
cm  bank  for  that  was  his  position.  As  Im  ap- 
proached the  tow,  an  order  to  slow  tlie  engioca 
was  given,  and  at  the  same  time  witness  said 
there  was  a  tow  ahead,  either  bound  up  or  at 
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anchor.  The  engines  were  (lowed.  The  wheels- 
man said  he  could  see  no  opening  between  tlie 
tow  and  the  shore.  Witness  then  directed  him 
to  put  his  helm  to  the  starboard,  and  go  out- 
side of  the  tow.  As  soon  as  witness  perceived 
the  tow  was  descending  the  river,  the  engines 
were  ordered  to  be  stopped  and  backed.  This 
order  was  obeyed,  but  it  did  not  prevent  the 
collision.  The  Crescent  City  was  not  going 
with  force  when  the  collision  occurred.  Cap- 
tain Davenport  appeared  just  after  the  colli- 
sion, when  the  bows  of  the  boats  were  still  to- 
gether. This  was,  he  thinks,  about  twice  the 
Mngth  of  the  boat  from  the  eastern  bank.  He 
is  confident,  when  he  first  saw  the  tow,  it  was 
not  in  the  middle  of  the  river.  If  he  could  have 
seen  between  the  tow  and  the  eastern  shore, 
he  should  have  kept  near  the  shore;  but  not 
seeing  an  opening,  he  took  a  western  direction, 
which  was  his  proper  course. 

Several  witnesses  were  examined,  who  were 
«n  board  The  Crescent  City,  all  of  whom,  more 
or  less,  corroborated  the  impression  of  the 
pilot,  that  they  were  very  near  the  eastern 
shore,  and  that  between  the  tow  and  that  shore 
there  was  not  room  for  The  Crescent  City  to 
pass. 

From  what  has  been  stated  in  the  pleadings 
and  testimony,  it  will  be  seen  that  in  this,  as  in 
other  cases  of  collision,  the  theories  of  the  re- 
spective parties  are  in  confiict.  Both  cannot  be 
true;  and  if  either  he  so  to  the  extent  claimed, 
the  right  and  the  wrong  are  established. 

The  claimants  allege  that  The  Ocean  Queen 
in  charge  of  the  steam  towboat  Star,  with  two 
other  vessels,  was  descending  the  River  Missis- 
sippi, about  twenty  miles  below  New  Orleans, 
being  near  the  middle  of  the  river,  rather  near- 
er to  the  western  than  the  eastern  bank,  was 
run  into  by  The  Crescent  City,  and  injured  as 
described. 

Some  eight  or  ten  witnesses  called  in  behalf 
of  the  claimants — some  of  them  experienced 
pilots,  and  well  acquainted  with  the  river — 
being  on  board  The  Star  towboat,  or  one  of  the 
boats  fastened  to  it,  and  several  of  them  wit- 
nessed the  collision,  a  part  of  whose  testimony 
is  above  stated,  and  they  all  conduce  to  estab- 
lish the  allegations  in  the  libel.  They  show 
that  the  towboat  was  in  her  proper  course  in 
the  middle  of  the  river,  or  rather  nearer  to  the 
western  than  the  eastern  shore,  and  this  all 
the  witnesses  admit  was  the  usual  and  proper 
course.  They  also  show  that  The  Star  had 
lights,  and  that  there  was  no  want  of  care  in 
her  management.  Her  course  down  the  middle 
of  the  river  was  continued,  and  on  the  approach 
660*]  of  The  'Crescent  City,  so  as  to  threaten 
a  collision,  the  hawser  which  fastened  the  brig 
to  the  stern  was  thrown  off,  so  that  the  tow- 
boftt  might  back ;  the  engines  were  stopped,  and 
the  approaching  boat  was  hailed,  the  bells  rang, 
and  The  Star  was  inclined  still  further  to  the 
western  shore.  More  than  this  could  not  be 
done,  nor  required  of  the  towboat  with  her 
towage.  Being  in  her  right  position.  The  Star 
had  no  reason  to  apprehend  a  collision  until  the 
danger  became  imminent.  And  when  this  was 
apparent,  nothing  more  could  be  done  by  the 
towboat  than  was  done.  It  would  be  a  strange 
rule  of  navigation  to  require  a  boat  descending 
in  the  middle  of  a  river,  more  than  twenty-four 
hundred  feet  in  width,  to  keep  out  of  the  way 
16  U  ed. 


of  a  vessel  ascending  the  river  close  to  the  shore, 
a  thousand  feet  from  the  descending  boat, 
which  should  change  its  course  to  a  direction 
across  the  river,  out  of  its  proper  course,  and 
with  the  view  of  crossing  the  bow  of  the  de- 
scending boat.  No  stronger  case  could  be  put  or 
imagined,  to  show  fault  in  the  ascending  boat. 

The  theory  of  The  Crescent  City  is  unreason- 
able, and  is  unsustained  by  the  evidence.  It 
was  ascending,  as  alleged,  the  eastern  shore  of 
the  river,  as  near  to  it  as  could  safely  be 
navigated,  until  the  light  of  the  towboat  was 
discovered,  which  was  directly  ahead,  and  so 
close  to  the  shore  as  not  to  give  room  for  the 
ascending  boat  to  pass  between  it  and  the 
shore.  This  is  untrue,  if  the  facts  be  true 
as  to  the  position  of  the  towboat. 

The  position  of  the  towboat  is  proved  by  ex- 
perienced pilots  and  river  men,  well  acquainted 
with  the  river  for  many  years,  and  whose 
character  for  truth  has  not  been  questioned. 
They  say  that  they  could  see  both  snores,  and 
that  from  their  knowledge  of  the  river  they 
cannot  be  mistaken.  To  counteract  this  proof, 
there  is  nothing  but  the  statements  of  the  pilot 
of  The  Crescent  City,  who  is  proved  to  he  ig- 
norant and  incompetent,  and  two  or  three  wit- 
nesses on  board  that  vessel,  who  were  not 
shown  to  have  a  knowledge  of  the  river.  The 
pilot  directed  the  helm  to  the  starboard,  with 
the  view  of  passing  the  tow  on  the  western 
side.  And  this  course  was  continued  until  the 
collision  occurred,  by  striking  the  larboard  bow 
of  The  Ocean  Queen.  This  bow  was  a  little 
in  advance  of  The  Star. 

Whilst  one  or  two  of  the  witnesses  speak 
favorably  of  Foote,  the  pilot,  the  greater  num- 
ber speak  of  him  as  ignorant  of  his  duties,  and 
not  fit  for  a  pilot.  And  in  addition  to  this,  it 
seems  he  was  not  acquainted  with  the  river. 
This  is  shown  to  some  extent,  as  he  seems  to 
have  relied  more  on  the  opinion  of  the  man  at 
the  helm,  than  on  his  own  knowledge  and 
judgment. 

'The  place  of  collision,  as  appears  [*6&1 
from  a  survey  of  the  river,  is  2,420  feet  wide; 
and  if  the  tow  was  in  the  middle  of  the  river, 
there  were  twelve  hundred  and  ten  feet  be- 
tween the  tow  and  the  eastern  shore,  which  af- 
forded room  for  three  vessels  to  pass  abreast, 
of  the  capacity  of  The  Crescent  City. 

The  statement  of  Foote  is  conclusive  against 
his  theory.  He  starboarded  his  helm,  to  pass 
the  western  side  of  the  tow.  His  approach  was 
seen  by  those  on  board  The  Star,  and  the  other 
vessels  connected  with  her,  some  time,  and 
preparations  were  made  to  avoid  the  collision. 
This  shows  that  Foote  was  mistaken  as  to  the 
position  of  the  tow,  and  this  mistake  was  fatal. 
Whether  it  resulted  from  his  ignorance  of  the 
course  of  the  river,  or  of  his  duties  as  a  pilot, 
or  from  both,  is  immaterial.  It  shows  that  The 
Crescent  City  was  in  fault  as  the  colliding 
vessel. 

It  is  alleged  that  The  Ocean  Queen  had  no 
lights,  and  that  on  the  approach  of  The  Ores- 
cent City  The  Star  did  not  stop  her  engines  and 
float,  as  the  Statute  of  Louisiana  requires  of 
the  descending  boat.  The  Ocean  Queen  was 
passive,  following  in  the  tow  of  The  Star;  her 
lights  were  not  required  to  be  bung  out.  The 
towboat  Star  was  responsible  for  her  safe  navi- 
gation, so  far  as  skill  and  knowledge  of  the 


Digitized  by 


Google 


662-566 


gUPBBlIB  OOUBT   OF  TUS   UnITKD   STATCS. 


DecToh, 


river  were  concerned;  but  it  was  not  responii- 
ble  for  the  wrongs  of  other  boats,  which  could 
not,  reaatmably,  be  avoided. 

The  Statute  of  Louisiana  referred  to,  we 
think,  is  not  in  the  case ;  from  the  facts  proved, 
its  requirements  could  have  had  no  application. 

The  Ocean  Queen  was  bound  to  a  foreign 
country;  The  Crescent  City  was  carrying  on  an 
intercourse  between  New  Orleans  and  the  At- 
lantic States.  The  agency  of  the  towboat  did 
not  change  the  character  of  the  commerce  in 
which  the  vessels  were  engaged.  The  Ocean 
Queen  was  propelled  by  steam,  and  whether 
the  power  be  located  in  the  tug  or  in  the  ship, 
can  be  of  little  or  no  importance.  It  was  sub- 
ject to  the  admiralty  jurisdiction,  and  to  the 
rules  applied  to  vessels  having  the  same  motive 
power. 

The  Circuit  Court  decreed  against  the  Tow- 
boat  Company  in  solido,  the  stun  of  $19,466.79 
damages,  with  interest  thereon  at  the  rate  of 
five  per  cent  per  annum  from  the  lOth  of  Jan- 
uary, 18S3,  till  paid,  and  costs  of  suit;  and  that 
the  Towboat  Company,  upon  the  payment  of 
the  above  sum,  shall  have  and  recover  from  the 
Mail  Steamship  Company,  etc.  $9,732.89,  the 
one  half  of  the  sum  decreed  as  above. 

In  this  decree  we  think  there  is  error. 
The  towboat  was  not  in  fault.  Her  equipments 
and  crew  were  such  as  the  law  required,  and 
the  usage  of  the  service.  In  nothing  did  the 
ftsa*]  'towboat  fail,  which  in  the  Wst  con- 
duced to  the  disaster.  The  Crescent  City 
was  wholly  in  fault,  and  the  decree  for  the 
damages  suffered  by  The  Ocean  Queen  should 
have  been  against  the  colliding  boat.  The  de- 
cree of  the  Circuit  Court  is,  therefore,  reversed, 
and  the  cause  is  remanded  to  that  court,  with 
directions  to  enter  a  decree  for  the  above  dam- 
age against  the  Mail  Steamsliip  Company, 
their  sureties,  etc.  and  also  the  sum  of  $208.97 
for  the  damage  done  to  the  towboat,  and  also 
for  costs. 

WILLIAM  HOLCOMBE,  Plff.  in  Er., 

V. 

JOHN  McKUSlCK,  Jonathan  E.  McKusick, 
Christopher  Carle,  Horace  K.  McKinstry, 
Elias  McKean,  and  Jos.  C.  York. 

(See  S.  0.  20  How.  652-555.) 

Where  whole  cause  not  disposed  of,  writ  of  er- 
ror will  not  lie — Minnesota  Statute  cannot 
govern  this  court. 

Where  the  whole  of  the  cause  In  the  court  below 
was  not  disposed  of,  and  no  floal  judgment  ren- 
dered, a  writ  of  error  from  this  court  will  not  lie. 

The  Statotes  of  Mlonesota  have  provided  for  an 
appeal  from  the  District  to  the  Supreme  Court,  on 
an  Interlocutory  order  affecttns  the  merits;  (Stat. 
Minn.  p.  414,  sec.  7 ;)  It  was,  therefore,  properly 
taken  to  the  Supreme  Court  of  the  Territory.  But 
that  practice  cannot  govern  this  court  In  revising 
the  Judgment  of  the  court  below. 

Argued  May  7,  1858.    Decided  May  18,  1868. 

IN  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Minnesota. 
Tlie  history  of  the  case  and  a  statement  of 
the  facts  appear  in  the  opinion  of  the  court. 

Messrs.  Lawrence,  Brisbin,  Bradley  and  Ste- 
Tens,  for  plaintilT  in  error. 


NOTK, — What  Is  "flnnl  decree"  or  JudRment  from 
wlilch  appeal  lies.  See  note  to  GlbiMUis  v.  Ogden, 
D  I-.  ed.  U.  S.  a02. 
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Messrs.  Gillet,  Horn  and  Cashing,  for  defeat- 
ants  in  error. 

The  arguments  are  not  here  given,  aa  thif 
are  to  the  merits. 

Mr.  Justice  Nelson  delivered  the  opinion  •( 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Conrt 
of  the  Territory  of  Minnesota. 

The  suit  in  tlie  court  below  was  brought  to 
recover  damages  for  wrongfully  entering  the 
plaintiff's  dwelling-house  at  Stillwater,  Minne- 
sota Territory,  and  doing  great  injury  to  ths 
same,  removing  it  from  its  K>undation8,  damag- 
ing and  dastroying  the  personal  property  tbeit- 
in,  etc. 

The  defendants,  in  their  answer,  set  forth 
an  Act  of  the  Legislature  of  the  Territory  of 
Minnesota,  incorporating  the  City  of  Stillwater, 
and  conferring  upon  the  municipal  authoritiss 
the  usual  powers  for  the  well  government  of 
the  inhabitants  thereof;  the  organization  of  the 
government  of  the  city  under  its  charter,  aad 
the  election  of  its  officers,  and  among  others, 
that  one  of  the  defendants,  J.  TH  iScXjauA, 
was  elected  Marshal.  The  answer  set  forth, 
also,  an  ordinance  passed  by  the  City  Council, 
in  pursuance  of  authority  given  by  the  charter, 
which,  among  other  things,  provided  for  the 
removal  of  obstructions  *in  the  puUie  [*66S 
streets  and  landing  places,  and  conferred  au- 
thority upon  the  Marshal  to  remove  such  ob- 
structions. 

The  answer  then  seta  forth  that  the  plain- 
tiff's dwelling  was  erected  upon  Main  Street  ia 
the  city,  and  obstructed  the  free  use  of  the 
same,  and  had  become  a  public  nuisance;  and 
that  the  Marshal  removed  the  said  obstruction, 
in  pursuance  of  the  authority  conferred  upon 
him  by  the  ordinance,  which  ia  the  act  com- 
plained of  by  the  plaintiff;  and  that  the  other 
defendants  were  called  in  to  his  assistance  in 
the  performance  of  this  duty.  The  answer  then 
denies  the  special  damage  set  up  in  the  com- 
plaint. 

The  plaintiff,  in  reply  to  the  new  nutter  set 
forth  in  the  answer,  denies,  according  to  the 
formula  prescribed  by  the  Minnesota  Code,  the 
existence  of  tike  charter  of  the  City  of  Still- 
water, set  forth  in  the  answer,  and  avers  that 
no  act  of  incorporation  was  ever  published,  as 
prescribed  by  the  laws  of  the  Territory.  The 
plaintiff  then  sets  out  at  large  a  charter  of  the 
City,  which  was  published  according  to  law; 
denies  the  election  of  the  municipal  anthoritie* 
under  the  charter,  also  the  existence  of  any  city 
ordinance  passed  by  the  City  Council;  anl  the 
election  of  the  defendant,  McKusick,  his  quali- 
fication in  the  oflice,  or  that  he  ever  entered 
upon  his  duties.  The  plaintiff  also  denies  that 
his  dwelling-house  was  erected  on  Main  Street, 
or  that  it  obstructed  the  same. 

There  is  also  a  long  statement  respecting  the 
title  to  the  land  embraced  within  the  eorporsts 
limits  of  Stillwater,  which  it  is  not  material  U> 
set  forth.  The  plaintiff  further  denies  that,  i> 
making  the  removal  of  the  dwelling-house,  th* 
defendants  used  proper  care  and  caution  to  pn- 
vent  unnecessary  damage. 

The  defendants  have  demurred  to  all  thst 
portion  of  the  reply  which  commences  witk 
denying  the  existence  of  the  Act  of  Incorpora- 
tion of  the  City  of  Stillwater,  and  inclmlin;  ths 
charter  set  forth  in  the  an»w«r.    Xbev  ilemw 
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also  to  the  allegation  (n  the  answer,  stating 
that  the  dwelling-house  was  erected  prior  to 
the  12th  day  of  September,  ]848;  and  also,  to 
all  that  part  of  the  answer  relating  to  the  title 
to  the  land  embraced  within  the  City  of  Still- 
water. 

The  defendants  also  made  a  motion  to  strike 
out  certain  portions  of  the  reply,  which  was 
granted,  but  it  was  not  material  to  notice 
the  portions  particularly. 

The  District  Court  of  the  Territory  sustained 
the  demurrer  of  the  defendants  to  the  portions 
of  the  plaintiirs  reply  above  referred  to,  with 
leave  to  the  plaintill:  to  amend.  No  amendment 
having  been  made,  judgment  upon  the  de- 
murrer was  made  absolute,  with  costs.  An  ap- 
554*]  peal  was  taken  to  the  Supreme  'Court 
of  the  Territory,  where  the  judgment  below 
was  affirmed,  with  costs.  The  case  is  now  here 
on  a  writ  of  error  to  this  court. 

The  portions  of  the  reply  demurred  to,  and 
also  those  stricken  out  on  motion,  must  be  re- 
garded as  disposed  of,  and  it  will  be  necessary 
to  look  at  those  portions  left,  which  have 
neither  been  demurred  to  nor  stricken  out,  and 
therefore  remain  unanswered.  One  portion  of 
the  reply  in  this  predicament  is  as  follows: 
"And  the  plaintiff  denies  that  the  said  dwelling 
house  obstructed  Main  Street,  in  the  City  of 
Stillwater,  or  that  the  same  was  kept  or  main- 
tained as  a  public  nuisance." 

Another  is,  a  denial  of  the  existence  of  the 
ordinance  of  the  City  Council  of  Stillwater,  con- 
ferring authority  upon  the  Marshal  to  remove 
obstructions  in  the  public  streets;  also  a  denial 
that  the  defendant,  J.  E.  McKusick,  was  elected 
Marshal,  or  had  qualified  as  such;  and  further, 
n  denial  by  the  plaintiff  of  the  allegation  in  the 
answer,  that  the  removal  of  the  dwelling-house 
was  made,  doing  no  unnecessary  damage,  etc. 

All  these  matters,  in  reply  to  allegations  in 
the  answer,  constitute  issues  of  fact  upon  the 
record  undisposed  of;  and  it  is  quite  clear,  un- 
til disposed  of  in  favor  of  the  aefendants.  the 
plaintiff  would  be  entitled  to  recover.  They 
put  in  issue  the  authority  of  the  defendants  to 
remove  the  dwelling-house,  which  is  set  up  in 
the  answer;  and  also  present  a  case,  in  which,  if 
the  general  authority  to  remove  obstructions 
from  streets  existed,  it  would  not  protect  the 
defendants,  as  the  dwelling-house  was  not 
within  the  limits  of  the  street  as  claimed;  also, 
if  within  it,  unnecessary  force  was  used,  and 
unnecessary  damage  done  to  the  building  in 
the  act  of  removal. 

On  the  trial  before  the  jury,  the  defendants 
would  be  obliged  to  meet  these  several  issues, 
and  maintain  the  allegations  in  their  answer, 
before  they  would  be  entitled  to  a  verdict,  as 
cither  of  them,  if  found  for  the  plaintiff,  would 
have  displaced  the  justification  set  up  in  the 
answer. 

The  whole  of  the  cause,  therefore,  in  the 
court  below,  was  not  disposed  of,  and  no  final 
judgment  rendered,  upon  which  a  writ  of  error 
from  this  court  would  lie.  It  is  the  settled 
practice  of  this  court,  and  the  same  in  the 
King's  Bench  in  England,  that  the  writ  will  not 
lie  until  the  whole  of  the  matters  id  contro- 
versy in  the  snit  below  are  disposed  of.  The 
writ  itself  is  conditional  and  does  not  authorize 
;he  court  below  to  send  up  the  case,  unless  all 
:be  matters  between  the  parties  to  the  record 
16  li.  cd. 


have  been  determined.  The  cause  is  not  to  be 
sent  up  in  fragments. 

11  How.  32;  21  Wend.  667. 

The  Statutes  of  Minnesota  have  provided  for 
an  appeal  from  *the  District  to  the  Su-  [*555 
preme  Court,  on  an  interlocutory  order  affect- 
ing the  merits,  Stat.  Minn.  p.  414,  sec.  7.  It 
was  therefore  properly  taken  to  the  Supreme 
Court  of  the  Territory;  but  that  practice  can- 
not govern  this  court  in  revising  the  judgments 
of  the  court  below  in  this  court. 

We  have  rarely  in  our  experience  examined 
a  case,  which  in  its  principles  is  common  and 
readily  understood,  so  complicated  and  con- 
fused by  the  mode  of  pleading  which  has  been 
pursued,  and  which  it  is  understood  is  in  con- 
formity with  the  system  adopted  in  this  Terri- 
tory. The  pleadings  raise  many  immaterial 
and  even  trivial  questions  of  fact  and  law, 
which  have  nothing  to  do  with  the  substantial 
merits  of  the  case,  and  seem  in  practical  opera- 
tion, whatever  may  be  the  system  in  theory,  to 
turn  the  attention  of  courts  and  counsel  to 
small  matters  of  serious  import,  which  are  un- 
deserving a  moment's  consideration,  overlooking 
or  disregarding  the  most  material  and  control- 
ling questions  involved. 

The  demurrers  are  put  into  detached  state- 
ments in  the  answer,  the  statements  thus  de- 
murred to,  loosely  made,  and  often  incongruous 
in  themselves,  and  upon  which  no  principle  of 
law  can  be  raised  or  applied  to  govern  the  de- 
cision. 

The  system  is  anomalous  and  involves  the  ab- 
surd and  impracticable  experiment  of  attempt- 
j  ing  to  administer  common  law  remedies  under 
civil  law  modes  of  pleading,  and  these  very 
much  complexed  and  complicated  by  emenda- 
tions and  additions. 

The  case  must  be  dismissed  for  want  of  ju- 
risdiction, there  being  no  final  judgment  in  the 
court  below. 


THOliCAS  McCAKGO,  Plff.  in  Er,, 

V. 

JOHN  L.  CHAPMAN. 
(See  S.  C.  20  How.  655-557.) 
Judiciary  Act— decision  on  motion,  cannot  bo 
reviewed  by  this  court. 

Tbe  Judiciary  Act  of  1789  autborizes  this  court  to 
revise  final  Judgments  by  a  writ  of  error. 

A  decision  of  the  court  beluw,  upon  a  rule  or  mo- 
tion to  quash  an  execution,  is  not  of  that  character. 

.Argued  May  6,  1858.         Decided  May  18,  1858. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Missis- 
sippi. 

The  case  is  stated  by  the  court. 

Messrs.  A.  H.  Lawrence  and  Joseph  H.  Brad- 
ley, for  plaintiff  in  error: 

Tlie  bill  of  exceptions  shows  a  final  judg- 
ment, by  which  the  plaintiff  is  deprived  of  his 
remed,y  in  the  proceedings  under  an  execution 
regularly  issued,  from  which  a  writ  of  jrror 
will  lie.  See  authorities  cited  in  Boyle  v.  Zauh 
aric,  6  Pet.  656. 

Messrs.  George  £.  Badger  and  J.  H.  Carlisle, 
for  defendant  in  error: 

The  c|ua.xliiiig  or  refusing  to  quash  an  exe- 
cution cannot  be  assigned  for  error.     Mounts 


Note.-  Spc    note    to    Holcombe    v.    McKusick, 
Infra.  1020. 
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T.  Hodnon,  8  Cranch,  324;  see,  also,  Boyle  v. 
Zaohane,  6  Pet.  656;  Toland  v.  Sprague,  12 
Pet.  300;  Early  v.  Rogers,  16  How.  699. 

The  order  quashing  the  execution  was  justi- 
fied, and  indeed  required,  because  all  further 
proceedings  on  the  judgment  by  execution  or 
otherwiae  were  barred,  independently  of  any 
rules  of  practice  known  to  the  common  law, 
or  adopted  by  the  court  below.  "An  Act  to 
amend  the  several  Acts  of  Limitations."  Hutch. 
Miss  Code,  pp.  830,  831;  Dig.  of  1857,  p.  400, 
art.  8j  Ross  v.  Duvall,  13  Pet.  45;  McEI- 
moyle  v.  Cohen,  13  Pet.  312. 

Sir.  Justice  McLean  delivered  the  opinion  of 
the  court: 

This  case  is  brought  before  us  by  a  writ  of 
error  to  the  Circuit  Court  for  the  Southern 
District  of  Mississippi. 

56f*]  •On  the  14th  of  May,  1855,  the  defend- 
ant moved  to  quash  an  execution  issued  in  the 
above  case,  on  two  grounds:  first,  because  the 
same  issued  more  than  seven  years  after  a  prior 
execution;  second,  because  the  same  issued 
more  than  seven  years  after  the  return  of  the 
last  preceding  execution,  in  said  cause. 

On  this  motion  the  defendant  read  to  the 
court  the  record  of  the  judgment  in  the  Circuit 
Court,  which  was  entered  for  the  sum  of  f2,- 
109,  and  costs;  on  which  an  execution  was  is- 
sued the  15th  of  June,  1843,  and  was  re- 
turned, no  property  found;  and  afterwards,  an 
alias  fi.  fa.  was  issued,  the  20th  of  April,  1855, 
which  was  levied  on  lots  3  and  6,  section  35, 
township  14,  range  6  west,  as  the  property  of 
the  defendant,  which  was  not  sold  for  want  of 
time. 

It  appeared  that  no  other  execution  ever  is- 
sued upon  the  above  judgment,  and  the  court 
sustained  the  motion  and  quashed  the  execu- 
tion, to  which  an  exception  was  taken.  This 
writ  of  error  is  intended  to  bring  before  us  the 
question,  whether  the  motion  to  quash  the  exe- 
cution was  properly  sustained.  A  preliminary 
question,  however,  arises,  whether  a  writ  of 
error  can  be  maintained,  on  the  decision  of  the 
above  motion. 

The  Judiciary  Act  of  1789  authorizes  this 
court  to  revise  final  judgments  by  a  writ  of 
error.  And  this  court  say,  in  Toland  v.  Sprague, 
12  Pet.  300,  that  a  decision  of  the  court 
apon  a  rule  or  motion  is  not  of  that  character. 
And  in  Boyle  v.  Zacharie,  1  Pet.  648,  the  court 
say:  "In  modern  times,  courts  of  law  exercise 
a  summary  jurisdiction,  upon  motion,  over 
executions,  and  quash  them,  without  putting 
a  party  to  his  writ  of  audita  querela;  but  these 
motions  are  addressed  to  the  sound  discretion 
of  the  court,  and  their  refusal  is  not  a  ground 
for  a  writ  of  error."  In  Mountz  v.  Hodgson,  4 
Cranch,  324,  it  is  said:  "A  refusal  of  the 
court  below  to  quash  the  execution  on  motion, 
is,  by  some  of  the  judges,  supposed  not  to  be  a 
judgment  to  which  a  writ  of  error  will  lie. 
Others  are  of  opinion  that  a  writ  of  error  will 
lie  to  that  decision  of  the  court;  but  that  the 
writ  of  error  is  not  to  the  judgment  of  the 
Circuit  Court,  but  to  that  of  the  justices."  In 
the  case  of  Early  v.  Rogers  et  a1.  16  How. 
699,  it  is  said:  "Whether  a  court  will  quash 
an  execution  on  account  of  proceedings  against 
the  debtor,  as  the  garnishee  of  the  creditor,  is 
a  question  appealing  to  the  discretion  of  the 
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court  below,  and  a  court  of  error  cannot  lariM 

its  decision  thereon." 

In  Brooks  v.  Hunt,  17  Johns.  484,  a  motion 
was  made  to  the  Supreme  Court  of  New  York 
to  set  aside  a  fieri  facias,  on  the  *ground  [*55T 
that  the  party  was  discharged  under  the  Insol- 
vent Laws  of  the  State.  The  court  refused  the 
motion;  and,  on  error  brought,  the  Court  of 
Errors  of  New  York  quashed  the  writ  of  error. 
Mr.  Chancellor  Kent,  on  behalf  of  the  eoart, 
assigned  as  one  of  the  grounds  for  quashing 
the  writ  of  error,  that  the  rule  or  order  denying 
the  motion  was  not  a  judgment  within  the 
meaning  of  the  Constitution  or  law*  of  New 
York. 

And  yet  it  is  said  in  Co.  Litt.  288  b,  that  • 
writ  of  error  lieth  when  a  man  is  grieved  by  sa 
error  in  the  foimdation,  proceeding,  judgmmt, 
or  execution  in  a  suit.    But  it  is  added  m  the 
same  authority,  "without*  a  judgment,  or  w 
award  in  the  nature  of  a  judgment,  no  writ, 
of  error  doth  lie."    And  the  court  say,  in  th* 
case  of  Boyle  ▼.  Zacharie:   "If,  therefore,  then 
is  an  erroneous  award  of  execution,  not  war- 
ranted by  the  judgment,  or  erroneous  proceedingi 
under  the  execution,  a  writ  of  error  will  lie  to 
redress  the  grievance." 

Whatever  discrepancies  may  be  fonnd  fa 
decisions  on  this  subject,  we  think  a  writ  of 
error  will  not  lie  on  any  judgment,  under  the 
Act  of  1789,  which  is  not  final,  in  whsterer 
form  it  shall  be  given.  This  may  be  illnstrtted 
by  the  case  before  us.  In  this  ease,  the  Cirenit 
dourt  quashed  the  execution;  and,  by  a  writ 
of  error,  we  are  called  on  to  revise  that  it- 
cision.  What  will  be  the  effect  of  an  affim- 
ance  T  May  not  the  Circuit  Court  issue  another 
execution  on  the  same  judgment  T  In  short,  ii 
the  action  of  the  Circuit  Court  final  as  to  say- 
thing  except  the  particular  motion  before  it! 
May  it  not  be  followed  by  another  motion  of 
the  same  import  T  If  the  writ  of  error  may  be 
allowed  to  one  party,  it  cannot  be  denied  to  the 
other.  And  to  what  motions  shall  it  be  lim- 
ited T 

It  has  uniformly  been  held  that  error  will 
not  lie,  without  a  statutory  provision,  on  a  mo- 
tion for  a  new  trial,  to  amend  the  pleadings, 
or  any  other  motion  which  depends  upon  Um 
discretion  of  the  court. 

If,  in  the  langauge  of  this  court  in  Boyle  v. 
Zacharie,  an  execution  should  be  issued  not 
authorized  by  the  judgment,  the  court,  on  mo- 
tion, would  set  it  aside  or  quash  it;  and  should 
it  refuse  to  do  so,  a  mandamus  would  seem  to 
be  the  proper  remedy.  It  is  a  writ  which  may 
be  issued  to  inferior  courts  and  magistrates,  to 
require  them  to  execute  that  justice  which  the 
party  is  entitled  to,  and  which,  by  law,  they 
are  enjoined  to  do,  and  where  there  it  no  othw 
remedy. 

This  writ  of  error  ia  dismissed,  for  want  «f 
jurisdiction. 

GEORGE  R.  SAMPSON  and  Lewis  W.  Tappsa, 
doing  business  under  the  Style  and  Firm  of 
Sampson  &  Tappan,  Plffs.  in  Err., 
v. 

CHARLES  H.  PEASLEE,  Collector  of  CiutoM, 
etc. 


(See  S.  O.  20  How.  671-680.) 
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Duties  to  be  on  value,  not  on  charges  and  com- 
missions—date of  sailing  of  vessel  from 
foreign  port  is  true  period  of  exportation — 
Secretary's  instructions  as  to  revenue  laws, 
binding— each  invoice  to  be  separately  ap- 
praised— entry  conclusive — ^what  examination 
of  appraisers,  sufficient. 

Under  tbe  Act  of  July  80th,  1846,  9  Stat  at  L. 
42,  48,  the  twenty  per  centnm  ad  valorem  is  to  be 
on  the  appraised  value  only,  without  being  assessed 
upon  the  charges  aod  commissions. 

nie  period  prescribed  by  the  Secretary,  the  date 
of  the  sailing  of  the  vessel  from  the  foreign  port 
tor  her  destination  In  the  United  States,  was  the 
true  period  of  exportation. 

The  Secretary's  Instructions  relative  to  the  reve- 
nue laws,  are  binding  and  conclusive  upon  the 
offleers  of  the  customs  whenever  a  diOcnlty  shall 
arise  as  to  the  true  construction  of  those  laws. 

The  court's  ruling,  also,  that  the  date  of  the  sail- 
ing of  the  vessel  was  the  tme  period  of  exportntlon 
Is  correct  according  to  the  Act  of  March  3d,  1851. 

Each  Invoice  and  entry  was  to  be  deemed  and 
treated  as  a  separate  transaction  for  appraisement 
and  for  the  assessment  of  duties. 

When  an  entry  has  been  made.  It  is  conclusive 
upon  tbe  Importer  as  to  tbe  contents,  and  declared 
value  of  the  invoice.  ,  ..... 

If  the  examination  of  the  hemp,  made  by  the 
merchant  appraiser,  was  such  as  Is  usually  made  in 
bnylDg  and  selling  the  article,  and  was  satisfactory 
to  the  merchant  appraiser.  It  was  not  open  to  tbe 
plaintiffs  to  show  that  he  adopted  a  mode  of  ex- 
amination insufflclent  to  detect  fraudulent  pack- 
ing or  diversities  in  the  qualities  of  the  difTerent 
parts  of  tlie  bales  of  bemp. 

Argued  Apr.  20,  1858.    Decided  May  18,  1858. 

r  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

This  suit  was  brought  in  the  court  below  by 
tbe  plaintitTs  in  error  against  the  Collector  of 
the  port  of  Boston,  to  recover  back  certain 
duties  alleged  to  have  been  illegally  exacted  on 
a  cargo  of  hemp. 

The  plaintiffs  being  dissatisfied  with  the 
amount  of  the  judgment  in  their  favor,  ren- 
dered by  the  court  below,  have  brought  the 
case  here  on  a  writ  of  error. 

Messrs.  Griswold,  Bartlett  and  Johnson,  for 
the  plaintiffs  in  error: 

The  plaintiffs  in  error  will  contend: 

1.  The  appraisement  of  the  hemp  was  illegal 
and  invalid  and  insufficient  to  displace  the 
value  declared  on  entry. 

First.  Because  the  appraisers  estimated  the 
value  as  of  the  day  of  the  sailing  of  the  ves- 
sel; whereas  they  should  have  estimated  it  at 
the  period  of  actual  shipment,  or  date  of  the 
bill  of  lading. 

Tariff  Act,  March  3,  1851,  ch.  38,  see.  1;  0 
But.  at  L.  620;  Act  Aug.  30,  1842,  eh.  270,  sec. 
16;  6  Stat,  at  L.  664;  Treasury  Circulars,  July 
«,  1847,  July  6,  1850;  10  How.  pp.  236,  238, 
242,  245,  255. 

The  Tariff  Act  of  March  10,  1851,  was 
passed  in  consequence  of  these  decisions.  It  is 
to  be  presumed  the  interpretation  which  the 
Department  had  given  to  the  term  "period  of 
exportation,"  and  recognized  by  this  court  as 
correct,  must  have  been  known  and  understood 
by  Congress  when  it  adopted  the  same  language 
in  this  Act.  Congress  then  intended  to,  and 
did  use  the  language  in  this  Statute,  in  the 
same  sense  in  which  it  had  so  long  been  used 
and  understood  by  the  Treasury  Department, 
by  this  court,  and  the  whole  mercantile  com- 
munity. 

Treasury  Circulars,  March  27,  1861;  Novem- 
15  Ij.  ed. 


her  24,  1851;  Gant  v.  Peaslee,  2  Curt.  C.  C. 
251 ;  Adams  v.  Bancroft,  3  Sumn.  387. 

Second.  Because  the  examination  of  the 
hemp  made  by  the  merchant  appraisers,  was 
not  a  substantial  compliance  with  the  statutes 
providii^  for  and  regulating  appraisement  of 
imported  merchandise. 

5  Stet.  at  L.  603,  605;  Greely  v.  Burgess,  18 
How.  415;  Greely  v.  Thompson,  10  How.  225; 
9  Stat,  at  L.  620. 

2.  The  additional  duty  was  illegally  exacted 
because  the  appraised  valtie  of  the  whole  im- 
portation of  hemp  did  not  exceed,  by  ten  per 
cent,  the  value  declared  on  entry. 

The  whole  quantity  of  the  hemp  must  1>e  re- 
garded and  treated  as  one  importation,  as  it 
was  one  order  and  on*  purchase.  The  record  so 
finds  the  fact. 

3.  If  the  penalty  or  additional  duty  of  20 
per  cent,  was  rightly  assessable  upon  the  ap- 
praised value  of  the  hemp,  it  should  have  been 
computed  upon  the  hemp  alone,  and  not  upon 
the  charges  and  commissions,  because  those 
items  in  the  invoice  are  not  appraised. 

Grinnell  v.  Lawrence,  1  Blatcnf.  350;  Treas- 
ury Circulars,  Dec.  26,  1848;  Aug.  25,  1853. 

Mr.  J.  S.  Black,  Atty-Gen.  for  the  United 
States: 

Congress  must  have  intended  by  the  word 
"exportation,"  to  indicate  some  simple  fact, 
easily  proved  and  not  open  to  fraud  or  im- 
posture. 

There  can  be  no  dispute  about  the  day  when 
the  vessel  sails.  All  the  events  which  precede 
it,   may   be  easily  falsified. 

2.  The  true  and  only  meaning  of  export  is 
to  carry  out.  Goods  taken  from  one  place  to 
another  in  the  same  country,  are  not  exported. 
They  are  not  exported  when  they  are  placed  on 
board  a  vessel  lying  in  a  harbor  of  the  country 
where  they  were  produced.  The  law  speaks  of 
the  time  when  they  were  actually  exported,  not 
of  preparations  to  export,  nor  of  intent  to  ex- 
port, nor  readiness  to  export. 

3.  Exportation  and  importation  are  correla- 
tive terms.  If  the  latter  takes  place  at  the 
end  of  the  ship's  voyage,  the  former  occurs  at 
the  beginning.  This  court  has  twice  held,  that 
merchandise  is  imported  when  the  vessel  which 
brings  them  arrives  in  port. 

U.  S.  v.  Vowell,  5  Crancb,  368,  372;  Arnold 
V.  U.  S.,  9  Cranch,  109,  119. 

4.  The  decision  and  uniform  practice  of  the 
Treasury  Department,  are  entitled  to  respect. 

See  remarks  of  Ch.  J.  Marshall  in  The  U.  S. 
V.  Vowell. 

6.  The  Act  of  1842,  sec.  23,  gives  to  the 
Secretary  of  the  Treasury,  power  to  make  such 
rules  and  regulations  as  may  be  necessary  to 
secure  a  just  appraisement  of  merchandise  im* 
ported. 

See  5  U.  S.  L.  666. 

I.  One  of  the  regulations  made  in  pursuance 
of  this  Statute  is,  that  the  sailing  of  a  vessel 
is  the  exportation  of  the  goods  with  which  it 
may  be  laden. 

Treasury  Decisions,  p.  23. 

We  maintain  that  this  is  binding,  and  has 
the  force  of  law. 

n.  The  cargo  of  hemp  was  divided  into  two 
Invoices  and  two  hills  of  lading,  for  the  con- 
venience of  the  importers.  After  the  several 
invoices  had  been  treated  as  several  entries  by 
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themselves,  and  by  all  the  revenue  officers  with 
their  acquiescence,  they  moved  the  court  to  in- 
struct the  jury  that  two  entries  were  one  en- 
tire entry. 

It  is  submitted  that  the  court  correctly  re- 
fused to  give  this  instruction. 

III.  The  examination  of  the  hemp,  as  made 
by  the  merchant  appraiser,  was  sufficient.  It 
was  not  until  the  trial  that  the  objection  to 
the  appraisement  was  made.  It  appears  that 
the  importers  were  satisfied  when  the  examina- 
tion was  made.  They  oiTered  no  evidence  that 
bales  inside  were  other  than  they  seemed  to  be 
from  the  outside,  and  the  inference  is,  that 
they  knew  it  was  all  right. 

I 

Mr.  Jiutice  Wayne  delivered  the  opinion  of 
the  court: 

This  case  has  been  brought  to  this  court  by 
a  writ  of  error  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massachusetts. 

It  is  an  action  for  money  had  and  received. 
It  was  sued  out  by  the  plaintiffs  against  the 
57 2»]  defendant,  the  Collector  of  Customs  'for 
the  port  of  Boston,  to  recover  the  sum  of  >14,- 
206.10,  with  the  interest  thereon,  which  the 
plaintiffs  allege  was  illegally  exacted  from 
them  by  the  defendant  in  his  official  character, 
and  which  was  paid  by  them  under  protest,  as 
the  law  permits  that  to  be  done. 

The  aggregate  amount  sued  for  is  made  by 
several   items : 

First,  $1,624.25,  being  an  amount  of  duty 
exacted  on  an  importation  of  Manilla  hemp, 
over  and  more  than  the  duty  on  the  value  de- 
clared on  the  entry  of  it.  Second,  the  sum  of 
$12,067.60,  for  an  additional  duty  of  twenty 
per  cent.,  exacted  under  the  8th  section  of  the 
Tariff  Act  of  1846,  on  the  appraised  value  of 
one  of  the  invoices  of  the  hemp;  and  the  sum 
of  $524.26  on  another  invoice  of  hemp,  which 
the  plaintiffs  allege  to  be  a  portion  of  the  same 
importation. 

The  plaintiffs  recovered  in  the  Circuit  Court 
the  sum  of  $1,022.75  damages  and  costs  of 
suit,  but  being  dissatisfied  therewith,  and  with 
the  rulings  of  the  court,  have  brought  this 
writ  of  error. 

The  plaintiffs  were  engaged  in  trade  with 
China,  Manilla,  and  the  &Bt  Indies.  They 
wrote  to  their  agents  in  Manilla,  in  March, 
1864,  to  purchase,  and  ship  by  the  ship  Tele- 
graph, four  thousand  bales  of  Manilla  hemp. 
The  agent  bought  the  hemp,  and  began  to  ship 
it  on  board  of  The  Telegraph,  from  lighters,  on 
the  23d  of  June,  1854,  the  ship  then  being  in 
the  roadstead,  three  or  four  miles  from  the 
shore.  Each  lighter  received  a  permit  from  the 
custom-house  to  be  laden  and  to  leave  for  the 
ship.  The  export  duty  to  which  the  hemp  was 
liable  became  due  and  payable  as  each  lighter 
was  laden,  and  before  it  could  leave  for  the  ves- 
sel. But  when  it  is  known  that  the  shippers 
are  in  good  credit,  the  export  duty  is  allowed 
to  remain  unpaid  until  the  whole  cargo  has 
been  shipped.  In  this  instance,  the  whole  car- 
go had  been  shipped  by  the  29th  June.  On 
the  30th  it  was  all  on  board  of  the  ship  and 
tuder  deck,  and  a  bill  of  lading  was  signed 
for  two  thousand  five  hundred  and  twenty 
bales  of  it.  On  the  1st  of  July,  a  bill  of  lading 
was  signed  for  the  residue  of  the  cargo.  On 
the  1st  July,  the  hatches  of  the  ship  were 
1024 


calked  down  by  noonday,  and  in  the  aftemom 
the  ship  was  cleared  at  the  custom-house  and 
ready  for  sea,  but  not  having  the  wind,  did 
not  sail;  nor  did  she  sail  on  the  2d  July,  tha 
master  of  the  ship  having  objected  to  do  so  <m 
the  Sabbath.  On  Monday,  the  3d,  the  ship 
went  to  sea. 

The  cargo  was  bought  with  Brown  Brotbei* 
&  Co.'s  credit,  and  paid  for  by  bills  on  Lon- 
don. It  is  a  common  practice  at  Manilla,,  when 
the  shipment  is  large,  to  make  of  the  whole 
two  or  more  invoices,  it  being  difficult  to  nego- 
tiate a  bill  for  a  whole  cargo  when  it  is  of  a 
large  amount,  as  they  frequently  are,  and 
*as  this  cargo  was,  the  hemp  alone  hav-  [*S7S 
ing  cost  over  $80,000.  Whoi  the  cargo  is  di- 
vided into  different  invoices  for  the  purpose  of 
negotiating  the  bills  by  which  it  has  been 
bought,  the  invoices  for  the  separate  parts  are 
sent  with  a  bill  of  lading  with  the  bills  intend- 
ed to  be  negotiated. 

The  Telegraph's  cargo  amounted  to  mora 
than  $95,000.  In  conformity  with  the  prae- 
tice,  and  for  the  purpose  just  mention^  H 
was  separated  into  two  invoices.  One  of  th«m 
contained  two  thousand  five  hundred  Mid 
twenty  bales  of  hemp,  and  other  merchandiaa, 
amounting  to  $58,772.69;  it  was  dated  June 
30th,  with  bill  of  lading  of  the  same  date.  Th« 
other  invoice  was  for  fifteen  hundred  and  twen- 
ty-eight bales,  and  a  quantity  of  loose  hemp, 
amounting  to  $36,367.03;  it  was  dated  Jane 
30th,  with  bill  of  lading  dated  July  1. 

On  Sunday,  July  2d,  the  day  that  the  cap- 
tain of  The  Telegraph  refused  to  sail,  the  over- 
land mail  from  England  arrived  at  Manilla;  it 
brought  news  of  the  war  with  Russia.  The 
consequence  was,  an  immediate  and  material 
advance  in  the  market  price  of  hemp  the  nect 
day,  July  3d,  that  being  the  day  when  The 
Telegraph  went  to  sea. 

Upon  the  arrival  of  The  Telegraph  at  Bea- 
ton, the  plaintiff  entered  her  cargo;  a  part  for 
consumption,  and  the  residue  on  bond,  each  in- 
voice being  separately  entered  at  the  custom- 
house. It  was  appraised  by  the  United  States 
appraisers  at  $11  per  picul,  excepting  eighty 
bales  of  red  hemp  and  two  hundred  and  eigh- 
teen and  sixty  two  hundredths  loose  piculs, 
which  were  appraised  at  $10.50  per  picul.  The 
Collector,  by  the  directions  of  the  Secretary  of 
the  Treasury,  informed  the  merchant  appraiser 
and  the  general  appraiser  that  the  cargo  was 
to  be  appraised  with  reference  to  what  was  its 
value  at  Manilla  on  the  day  that  the  ship 
sailed,  that  day  being  the  period  of  its  expor- 
tation to  the  United  States.  The  Act  under 
which  that  direction  was  given  is:  "That  in 
all  cases  where  there  is  or  shall  be  imposed  any 
ad  valorem  rate  of  duty  on  any  goods,  wares, 
or  merchandise,  imported  into  the  United 
States,  it  shall  be  the  duty  of  the  collector, 
within  whose  district  the  same  shall  be  im- 
ported or  entered,  to  cause  the  actual  market 
value  or  wholesale  price  thereof  at  the  poiod 
of  the  exportation  to  the  United  States,  in  the 
principal  markets  of  the  country  from  which 
the  same  shall  have  been  imported  into  the 
United  States,  to  be  appraised,  estimated,  and 
ascertained;  and  to  such  value  or  price  shall 
be  added  all  costs  and  charges,  except  insur- 
ance, and  including  in  every  case  a  charge  for 
commissions  at  the  usual  rates,  m  the  tms 
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Talu«  at  the  port  where  the  lame  may  be  en 
tered,  upon  which  duties  shall  be  assessed." 

It  also  appears  that  the  appraiser's  valuation 
674*]  of  the  hemp  'exceeded  by  ten  per  cent 
am  the  value  declared  on  the  entry  of  the  2,520 
bales,  but  it  did  not  exceed  by  ten  per  centum 
the  value  declared  on  the  entry  ot  the  1,528 
bales.  Nor  did  it  exceed  by  ten  per  centum  the 
value  of  the  aggregate  of  the  two  invoices,  con 
•tituting  as  the  plaintiffs  claimed,  the  impor 
tation  oi  4,000  bales.  An  additional  duty  of 
20  per  centum  was  assessed  on  the  appraised 
value  of  the  2,520  bales,  also  on  the  charges  and 
commissions. 

Manilla  hemp  comes  in  bales  about  twenty 
inches  square  by  three  feet  in  length,  pressed 
hard  together,  is  covered  with  matting,  and  is 
bound  closely  with  ratan  bands  at  short  dis- 
tances apart. 

The  examination  of  the  hemp  for  appraise- 
ment was  made  in  this  wise:  Slits  were  cut  in 
the  matting,  which  covered  the  bales  that  were 
examined,  so  that  different  parts  of  the  outside 
surface  of  the  hemp  could  be  seen,  but  the 
ratan  bands  holding  the  bales  together  were 
not  cut.  It  is  said,  had  they  been  cut,  the  ap- 
praisers could  have  examined  the  inside  of  the 
bales.  The  difficulty  of  binding  the  bales  to- 
gether again  is  the  reason  given  by  the  ap- 
praisers for  not  cutting  the  ratan  bands. 
Though  slits  were  cut  in  the  matting,  the  prin- 
cipal part  of  it  was  not  removed;  the  slits  dis- 
closed only  small  parts  of  the  surface  of  the 
bales,  and  no  attempt  was  made  to  open  the 
hemp  for  the  purpose  of  ascertaining  its  qual- 
ity beneath  the  exterior.  In  fact,  no  more 
than  the  surface  was  seen.  However,  the  mer- 
chant appraiser  testifies  that  the  examination 
was  such  as  is  usual  in  buying  or  selling  hemp 
in  bales. 

Upon  this  statement  of  the  case,  the  plain- 
tiffs' counsel  contended  that  the  appraisement 
was  illegal  and  invalid,  and  insufficient  to  neg- 
ative or  displace  the  value  declared  on  the 
entry,  because  the  appraisers  did  not  exercise 
any  judgment  or  discretion  in  regard  to  the 
period  of  the  exportation  of  the  hemp  to  the 
United  States,  but  merely  obeyed  the  instruc- 
tions of  tlie  Secretary  of  the  Treasury,  to 
take  the  date  of  the  sailing  of  the  vessel  as  the 
rule  to  guide  them.  And  the  court  was  asked 
to  instruct  the  jury  accordingly.  The  court 
refused  to  do  so,  but  did  instruct  them,  that  if 
the  period  so  prescribed  by  the  Secretary  was 
the  true  period  of  exportation,  the  objection 
was  untenable;  and  did  further  instruct  the 
jury,  that  the  date  of  the  sailing  of  the  vessel 
from  the  foreign  port  for  her  destination  in  the 
United  States  was  the  true  period  of  exporta- 
tion.   The  plaintiffs  excepted  to  this  ruling. 

The  plaintiffs'  counsel  then  moved  the  court 
to  instruct  the  jury,  that,  upon  the  facts 
proved,  all  the  hemp  imported  was  to  be  taken 
to  be  one  entire  entry  at  the  custom-house,  for 
the  purpose  of  declaring  and  appraising  the 
value  for  the  levy  of  duties. 
67  5*]  'The  court  refused,  and  did  rule  and  in- 
struct the  jury,  "that  each  entry  was  to  be 
deemed  as  a  separate  transaction  for  the  pur- 
pose of  appraisement  and  the  assessment  of 
duties  thereon."  To  this  ruling  the  plaintiffs 
excepted. 

Then  the  plaintiffs  offered  to  prove  that 
1»  li.  ed. 


hemp  was  of  various  qualities  and  values.  That 
it  was  impossible  to  determine  the  qualities  of 
all  the  packages  by  such  an  examination  as  was 
testified  to  by  the  merchant  appraiser.  That, 
for  the  last  three  years  or  more,  much  of  the 
Manilla  hemp  imported  has  t>een  "muzzled"  in 
the  bale,  and  that  it  was  impossible  to  tell 
whether  it  was  so  or  not,  without  cutting  ttte 
bands  and  removing  all  of  the  matting,  opening 
the  bale,  and  examining  the  inside  of  it.  That 
the  outside  of  the  bale  sometimes  appears  to  be 
and  is  of  good  and  current  quality,  while  the 
inside  of  it  may  be  filled  with  refuse  or  inferior. 
That  it  is  often  so  tangled  or  "muzzled"  as  to 
render  the  bale  from  ten  to  twenty  per  centum 
less  valuable  than  if  it  were  all  of  the  same 
(quality  as  the  outside  of  the  bale.  That,  be- 
sides being  muzzled,  there  are  usually  three  or 
more  grades  in  the  same  bale,  differing  in 
value  from  one  to  three  cents  per  pound.  'That, 
in  order  to  determine  the  proportion  of  each, 
which  makes  up  a  bale,  it  is  necessary  to  see 
and  compare  its  contents  in  the  inside  of  it 
with  the  rest.  That  it  is  the  custom  of  the 
trade  to  make  an  allowance  of  from  one  to 
three  cents  per  pound,  on  all  muzzled  or  in- 
ferior hemp  foimd  on  opening  the  bale  after 
purchase.  But  it  was  admitted  that  the  exami- 
nation made  of  The  Telegraph's  cargo,  by  the 
appraisers,  was  such  as  is  usually  made  on  buy- 
ing or  selling  hemp.  Upon  this  the  court  ruled, 
that  if  the  examination  made  by  the  merchant 
appraiser  was  that  usually  made  in  buying  or 
selling  hemp,  and  had  been  satisfactory  to  the 
merchant  appraiser,  it  was  not  open  to  the 
plaintiffs  to  show  that  he  adopted  a  mode  of 
examination,  for  the  levy  of  duties,  insufficient 
to  detect  fraudulent  packing  or  diversities  in 
the  qualities  of  the  different  parts  of  a  bale  of 
hemp.  To  this  ruling  and  instructions  the 
plaintiffs  also  excepted. 

One  other  ruling  of  the  court  was  given  upon 
the  prayer  of  the  plaintiffs,  to  which  the  de- 
fendant excepted.  It  was  this:  that  so  much  of 
the  additional  duty  of  twenty  per  centum  as 
was  levied  upon  the  charges  and  commissions, 
and  paid  by  the  plaintiffs  under  protest,  was 
unauthorized  by  law.  This  ruling  of  the  court 
is  a  correct  interpretation  of  the  8th  section  of 
the  Act  of  July  30th,  1846,  9  Stat,  at  L.  42,  43. 
It  declares,  if  the  appraised  value  of  imports 
which  have  actually  been  purchased  shall  ex- 
ceed by  ten  per  centum  or  more  the  value  de- 
clared on  the  entry,  then,  in  addition  to  the 
duties  imposed  by  law  on  the  same,  there  shall 
be  levied,  collected,  and  paid,  a  duty  •of  ["m 
twenty  per  centum  ad  valorem  on  such  ap- 
praised value.  In  other  words,  the  twenty  per 
centum  ad  valorem  is  to  be  on  the  ap- 
praised value  only,  without  being  assessed  up- 
on the  charges  and  commissions. 

We  now  proceed  to  the  other  points  in  the 
case  to  which  the  plaintiffs  excepted  to  the 
rulings  of  the  court. 

The  first  in  order  is,  that  the  appraisement 
of  the  hemp  was  illegal  and  invalid,  and  in- 
sufficient to  displace  the  value  declared  on  the 
entry,  because  the  appraisers  were  instructed 
to  appraise  and  estimate  the  value  of  the  hemp 
as  of  the  3d  day  of  July,  the  day  of  the  sailing 
of  the  vessel;  whereas  they  should  have  esti- 
mated and  appraised  it  at  the  period  of  actual 
shipment,  or  date  of  bill  of  lading.    The  point 
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is  stated  as  it  was  made  by  the  counsel  of  the 
plaintiffs  in  his  argument  of  the  case  in  this 
court.  But  whilst  it  comprehends  one  subject 
uf  the  prayer  of  the  plaintiffs  and  the  gist  of 
the  court's  instruction,  it  omits  a  part  of  the 
Arst,  which  we  do  not  think  it  immaterial  to 
notice,  to  prevent  in  future  the  proposition 
which  it  involves,  as  to  the  independence  of  the 
appraisers  of  the  customs,  from  being  made 
again.  The  court  was  asked  to  instruct  the 
jury,  that  the  appraisement  in  this  instance 
Was  invalid  and  illegal,  for  the  reason  that  the 
appraisers  did  not  exercise  their  judgment  and 
discretion  in  regard  to  the  period  of  exporta- 
tion, but  that  they  obeyed  the  instructions  of 
the  Secretary  of  the  Treasury,  to  take  the  date 
of  the  sailing  of  the  vessel  as  the  rule  to  guide 
them.  The  court  refused  to  give  the  instruc- 
tion as  it  was  asked,  but  did  instruct  the  jury, 
that  if  the  period  so  prescribed  by  the  Secre- 
tary was  the  true  period  of  exportation,  the  ob- 
jection was  untenable,  and  that  the  date  of  the 
sailing  of  the  vessel  from  the  foreign  port  for 
her  destination  in  the  United  States  was  the 
true  period  of  exportation.  We  concur  in  the 
correctness  of  the  instruction.  Besides,  its  hav- 
ing been  made  the  duty  of  the  Secretary  of  the 
Treasury,  from  time  to  time,  to  establish  rules 
and  regulations,  not  inconsistent  with  the  laws 
of  the  United  States,  to  secure  a  faithful  ap- 
praisal of  all  goods  and  merchandise  imported 
mto  the  United  States,  the  Collectors  and 
other  officers  of  the  customs  are  directed  to 
execute  the  Secretary's  instructions  relative 
to  the  revenue  laws;  and  his  decision  is  de- 
clared to  be  binding  and  conclusive  upon  all  of 
them,  whenever  a  difficulty  shall  arise  as  to 
the  true  construction  of  those  laws.  Sees.  23, 
24,  Stat,  at  L.  563. 

The  court's  ruling,  also,  that  the  date  of  the 
sailing  of  the  vessel  was  the  true  period  of  ex- 
portation, is  correct.  The  Secretary's  interpre- 
tation of  the  Act  of  the  3d  March,  1851,  is  in 
conformity  with  the  letter  and  spirit  of  it,  and 
577*]  cannot  be  'controlled  by  different  inter- 

Sretations  and  instructions  which  may  have 
een  given  by  his  predecessors  to  the  words, 
"at  the  period  of  the  exportation  to  the  United 
States."  Though,  as  we  have  read  the  circulars 
of  the  Secretaries  of  the  Treasury  in  respect  to 
those  words  in  the  Revenue  Act,  as  to  the  time 
when  duties  shall  be  assessed  upon  the  value  of 
imports,  we  do  not  perceive  any  difference  in 
them,  which  may  not  be  readily  accounted  for 
by  the  different  Acts  to  which  the  instruction 
or  direction  to  the  collector  was  meant  to  be 
applied.  The  same  remark  may  be  made  of  the 
decisions  made  by  this  court,  whenever  it  has 
been  necessary  for  it  to  determine  at  what  date 
duties  should  be  assessed  upon  imported  mer- 
chandise, subject  to  an  ad  valorem  rate  of 
duty. 

Nor  have  we  been  able  to  bring  ourselves  to 
the  conclusion — ^ingeniously  put,  and  ably  urged 
by  the  plaintiffs'  counsel  here — that  Congress, 
in  passing  the  Tariff  Act  of  March  3,  1851, 
meant  to  use  the  words  "period  of  exportation" 
in  the  sense  in  which  they  had  been  understood 
by  the  Treasury  Department  in  its  construction 
of  previous  Revenue  Acts,  and  as  that  construc- 
tion may  have  been  sanctioned  by  this  court. 
There  had  been  uncertainties  of  opinion  and  in 
practice  in  the  Treasury  Department,  and  also 
in  several  ports  of  the  United  Slates  in  respect 
;»» jn 


to  the  time  when  the  dutiable  value  of  im- 
ported goods  should  be  -estimated.  Some  af 
the  Collectors  made  the  estimate  at  the  data 
of  the  purchase,  whenever  that  may  have  been. 
Other  Collectors  made  their  estimate  at  the 
date  of  the  shipment.  Mr.  Secretary  Walker, 
in  his  circular  of  July  6,  1846,  meaning  to  ea- 
tablish  a  uniform  rule,  states  the  varying  prac- 
tice, and  directs  the  valuation  to  be  made  "at 
the  date  of  the  shipment."  He  says  H  is  the 
true  construction  of  the  law,  long  since  declared 
by  the  Department,  and  adopted  generally 
throughout  the  Union.  He  adds,  that  the  pro- 
viso of  the  16th  section  of  the  Act  of  August 
30,  1842,  is  clear  and  emphatic  upon  the  sub- 
ject, and  prescribes  the  date  with  reference  to 
which  the  Value  is  to  be  estimated,  as  the 
period  of  exportation  to  the  United  States. 
But  Mr.  Secretary  Merediln,  three  years  after- 
wards, in  his  circular  of  the  5th  July,  1850, 
eight  months  before  the  Act  of  the  3d  March, 
1851,  was  passed,  observes,  that  the  appraiaen 
had  been  restrained  in  the  discharge  of  their 
duties  by  the  result  of  frequent  appeals  from 
their  decisions.  And  in  order  to  secure  a  just, 
faithful  and  impartial  appraisal  of  all  goods, 
wares  and  merchandise,  imported  into  the 
United  States,  he  declares — 

1.  That  the  period  of  the  exportation  of 
merchandise  is  the  time  at  which  the  value  of 
any  article  is  to  be  fixed  by  the  appraisers. 

*2.  That  in  ordinary  cases  the  date  of  [*57S 
the  bill  of  lading  may  be  r^^rded  «•  the 
"period  of  exportation." 

This  court  decided,  in  the  cases  Greely  t. 
Thompson,  10  How.  225,  and  in  Maxwell  ▼. 
Griswold,  10  How.  242,  in  the  year  1850,  be- 
fore the  Act  of  the  3d  March,  1851,  had  passed, 
that  under  the  16th  and  17th  sections  of  the 
Tariff  Act  of  30th  August,  1842,  6  SUt.  at  L. 
663,  the  value  of  merchandise  at  the  time  of 
procurement  is  to  be  ascertained,  not  its  value 
at  the  time  of  exportation.  Congress,  with 
these  differences  in  view,  and  partictilarly  in 
consequence  of  the  decision  of  this  court  in  the 
cases  just  before  cited,  passed  the  Act  of  March 
3d,  1851.  This  court,  in  1855,  in  Stairs  et  aL 
V.  Peaslee,  18th  How.  521,  524,  525,  in  conaid- 
ering  the  Act,  uses  this  language,  which  ia  de- 
cisive of  the  time  when  the  value  of  goods  sub- 
ject to  an  ad  valorem  duty  is  to  be  estimated: 
"The  language  of  this  Act  of  Congress  is  gen- 
eral, and  embraces  all  importations  of  goods 
that  are  subject  to  an  ad  valorem  duty,  and 
directs  that  their  value  shall  be  estimated 
and  ascertained  by  the  wholesale  price  at  the 
period  of  exportation  to  the  United  States  in 
the  principal  markets  of  the  country  from 
which  they  are  imported.  The  time  and  the 
place  to  which  the  appraisers  are  required  to 
look  when  making  their  appraisement  are  both 
distinctly  specified  in  the  law,  the  time  being 
the  period  of  exportation,  and  the  place  the 
country  from  which  they  were  imported  into 
the  Unite4  States.  It  makes  no  reference  to 
their  value  in  the  country  of  production  or  the 
time  of  purchase.  And  as  there  is  no  ambi|r- 
uity  in  the  language  of  the  Act,  and  it  em- 
braces all  goods  subject  to  an  ad  valorem  duty, 
the  court  would  hardly  be  justified  in  giving  a 
construction  to  it,  narrower  than  its  words  fair- 
ly import."  Though  this  extract  was  written 
with  reference  to  the  first  point  certified  in 
tlint  case,  which  was,  whether  the  Act  of  the  3d 
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M*rch,  1851,  repealed  so  much  of  all  former 
laws  aa  provided  that  merchandise,  when  im- 
ported from  a  country  other  than  that  of  pro- 
duction or  manufacture,  should  be  appraised 
at  the  market  value  of  similar  articles  at  the 
principal  markets  of  the  coimtry  of  produc- 
tion and  manufacture  "at  the  period  of  the 
exportation  to  the  United  States,"  the  court 
adds,  that  the  law,  taken  by  itself,  will  admit 
of  but  one  construction;  and  that  is,  the  ap- 
praisement must  be  made  by  the  value  of  the 
goods  in  the  principal  markets  of  the  country 
from  which  they  are  exported,  at  the  time  of 
such  exportation  to  the  United  States." 

The  case  of  Stairs  v.  Peaslee,  considered  ia 
connection  with  what  this  court  had  decided 
mider  the  Revenue  Acts  in  Greely  t.  Thomp- 
son, and  in  Maxwell  ▼.  Griswold,  10  How.  242, 
shows  whatever  may  have  been  the  practice  in 
579*]  computing  the  time  'for  the  assessment 
of  duties,  that  this  court  viewed  the  Act  of 
the  3d  March,  18S1,  as  having  fixed  the  rule  to 
be  the  time  or  date  of  the  exportation,  as  that 
might  be  shown  by  the  day  of  the  vessel's 
sailing  from  the  foreign  port  to  the  United 
States.  Indeed,  from  the  phraseology  of  the 
Act,  without  reference  to  preceding  Acts  upon 
the  same  subject,  or  what  had  been  their  con- 
struction, the  same  conclusion  must  be  reached. 

The  word  "period"  has  its  etymological 
meaning,  but  it  also  has  a  distinctive  significa- 
tion according  to  the  subject  with  which  it 
may  be  used  in  connection.  It  may  mean  any 
portion  of  complete  time,  from  a  thousand 
years,  or  less,  to  the  period  of  a  day;  and  when 
used  to  designate  an  act  to  be  done,  or  to  be 
begun,  thou^  its  completion  may  take  an  tm- 
eertain  time,  as,  for  instance,  the  act  of  ex- 
portation, it  must  mean  the  day  on  which  the 
exportation  commences,  or  it  would  be  an  un- 
meaning and  useless  word  in  its  connection  in 
the  Statute. 

The  ruling  of  the  court  upon  the  first  prayer 
of  the  plaintifl's  is  not  subject  to  the  ex- 
ception taken. 

We  proceed  to  the  second  exception  taken 
by  the  counsel  of  the  plaintiffs  to  the  ruling  of 
the  court  upon  their  prayer.  It  was,  that  the 
court  would  instruct  the  jury,  upon  the  facts 
proved,  that  all  the  hemp  imported  by  the 
plaintiffs  was  to  be  taken  to  be  one  entire 
entry,  for  the  purpose  of  declaring  and  ap- 
praising the  value  for  the  levy  of  duties. 

No  facts  in  the  case  were  proved,  upon  which 
such  an  instruction  could  have  been  given.  The 
proof  is,  that  the  plaintiffs  were  purchasers  in 
Manilla  of  four  thousand  bales  of  hemp,  which 
were  put  by  them  into  two  invoices  wr  their 
own  convenience;  one  containing  two  thousand 
five  hundred  and  twenty  bales,  the  other  one 
thousand  five  hundred  and  twenty,  and  a  quan- 
tity of  loose  hemp;  the  first  valued  at  $58,- 
772.69,  the  second  at  $36,367.03,  for  each  of 
which  a  separate  bill  of  lading  was  taken.  The 
plaintiffs  entered  them  separately  at  the  cus- 
tom-house, and  they  were  separately  appraised 
without  any  objection  at  the  time  from  the  de- 
fendant. But  it  turned  out,  upon  the  ap- 
praisement, that  the  appraised  value  of  the 
first  exceeded  by  ten  percentum  the  value 
of  it  declared  upon  the  entry,  which  made 
it  liable,  under  the  8th  section  of  the  Act 
of  the  30th  July,  1846,  to  the  additional 
duty  of  twenty  per  centum  «d  valorem  on  the 
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appraised  value.  But  the  appraisement  of  the 
second  invoice  of  one  thousand  five  hundred 
and  twenty-eight  bales  did  not  exceed  by  ten 
per  centum  the  value  declared  on  the  entry 
of  it;  nor  did  the  appraised  value  of  the  two 
invoices,  constituting  the  importation  of  four 
thousand  bales,  exceed  by  ten  per  centum  the 
aggregate  of  their  separate  values  declared  in 
the  entries  of  them. 

*Now,  the  plaintiffs  seek  to  be  re-  [*580 
leased  from  the  twenty  per  cent,  additional  up- 
on the  appraised  value  of  the  first  invoice,  be- 
cause the  second  invoice  was  not  subject  to  it, 
and  because  the  aggregate  of  the  values  of 
both,  as  declared  upon  the  entries  of  them, 
were  not  exceeded  by  ten  per  cent,  upon  the 
appraisement. 

Upon  such  a  state  of  facts,  the  court  right- 
ly instructed  the  jury,  that  each  invoice  and 
entry  was  to  be  deemed  and  treated  as  a  sepa- 
rate transaction  for  appraisement,  and  for  the 
assessment  of  duties. 

An  importer  of  merchandise  is  bound  by  the 
law  to  make  his  entry  at  the  custom-house  ac- 
cording to  his  invoice,  either  by  himself,  the 
consignee,  or  their  agent,  and  not  otherwise 
than  by  invoice  verified  by  oath,  unless  it  shail 
be  done  conditionally,  either  under  the  10th 
section  of  the  Act  of  March  1st,  1823,  or  under 
the  2d  section  of  the  same  Act,  permitting  en- 
tries to  be  made  of  imported  merchandise,  sub- 
ject to  ad  valorem  duties  upon  appraisement 
without  invoice.    3  Stat,  at  L  720. 

When  an  entry  has  been  made,  it  is  conclu- 
sive upon  the  importer  as  to  the  contents,  and 
declared  value  of  the  invoice;  and  for  all  of 
those  consequences  which  the  law  may  impose 
upon  the  examination  and  appraisement  of  it, 
and  for  any  deficiency  or  non-compliance  with 
the  revenue  laws  regulating  the  entries  of  im- 
ported merchandise,  or  for  any  violation  or 
substantial  departure  from  directions  which 
may  have  been  given  by  the  Secretary  of  the 
Treasury  for  the  entry  and  appraisement  of 
foreign  goods,  and  for  the  collection  of  duties 
upon  the  same.  See  general  regulations  under 
United  States  Revenue  Laws,  by  Mr.  Secretary 
Guthrie,  of  February  1,  1857. 

As  to  the  third  exception  taken  by  the  plain- 
tiffs to  the  rulings  of  the  court,  we  think  it 
was  right  in  telling  the  jury,  that  if  the  ex- 
amination of  the  hemp  made  by  the  merchant 
appraiser  was  such  as  is  usually  made  in  buy- 
ing and  selling  the  article,  and  was  satisfac- 
tory to  the  merchant  appraiser,  it  was  not  open 
to  the  plaintiffs  to  show  that  he  adopted  a 
mode  of  examination  insufficient  to  detect 
fraudulent  packing  or  diversities  in  the  quali- 
ties of  the  different  parts  of  the  bales  of  hemp. 

The  importance  of  this  case  in  respect  to 
the  collection  of  the  revenue  under  the  Act  ol 
the  3d  March,  1851,  and  under  the  regula- 
tions of  the  Secretarjr  of  the  Treasury  upon  it, 
have  induced  us  to  give  to  the  different  points 
in  the  case  our  mature  consideration,  and  we 
are  of  the  opinion  that  the  judgment  of  the  Cir- 
cuit Court  should  be  affirmed. 

It  is  ordered  accordingly,  and  that  the  ap- 
pellants shall  pay  the  costs  which  have  been 
incurred  in  the   prosecution  of  their   writ  of 


Dissenting,  Mr.  Justice  Oiicj 

Digitized  by 


Coogk?*' 


683-«17 


SUPBEME   COUBT    or   THE    UNITED    STATES. 


Dec.  Tom, 


JAMES  L.  and  SAilL.  L.  TAYLOR,  Adminis- 
trators, of  Robert  Taylor,  Deceased,  Plffs  in 
Er.. 

T. 

NATHAN  T.  CARRYL,  who  survived  Win.  J. 
Ward. 

(See  S.  C.  20  How.  683-017.) 

Prior  sale  by  sheriff — when  gives  better  title 
than  sale  by  Marshal — property  levied  on, 
not  subject  to  another  jurisdiction. 

Where  a  vessel  was  seized  Id  Fhlladelptala  under  a 
•  foreign  attachment,  from  a  state  court,  by  credit- 
ors against  bcr  owner,  and  sold  by  order  of  tbe 
court ;  after  being  so  attached,  and  while  the  pro- 
ceedings for  tbe  sale  was  pending  In  tbe  Slate 
Court,  tbe  vessel  was  attached  and  ordered  sold  on 
a  libel  Issued  by  the  District  Court  of  the  United 
States,  for  seamen's  wages,  and  sold  by  tbe  Mar- 
shal under  order  of  the  latter  court  subsequently 
to  the  former  sale  ;  held,  that  the  District  Court  had 
no  Jurisdiction  over  tbe  vessel  whrn  Its  order  of 
■ale  was  made,  and  that  the  sale  by  tbe  Marshal  was 
Inoperative,  and  the  purchaser  at  tbe  attachment 
sale  had  the  better  title  than  that  of  the  purchaser 
under  tbe  Marshal's  snle. 

Property  once  levied  on,  remains  In  tbe  custody 
of  tbe  law,  and  Is  not  liable  to  be  taken  by  another 
execution  or  process  In  the  hands  of  a  different  of- 
ficer, and  especially  by  an  officer  acting  under  an- 
other jurisdiction. 

Argued  Dec.  14,  18S7.    Reargued  Apr.  14,  18S8. 
Decided  May  18,  18S8. 

THIS  was  an  action  of  replevin  brought  in 
the  Supreme  Court  for  the  Eastern  Dis- 
trict of  Pennsylvania,  to  recover  the  barque 
Royal  Saxon.  The  cause  was  tried  before  a 
jury,  who  found  a  verdict  for  the  plaintiffs  be- 
low. Upon  exceptions  at  the  trial,  the  cause 
was  heard  before  the  Supreme  Court  in  bank, 
and  judgment  given  for  the  plaintifTs;  where- 
upon the  defendant  brought  the  cause  to  this 
court  on  a  writ  of  error,  under  the  25th  sec.  of 
tbe  Judiciary  Act. 

The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Messrs.  John  Cadwalader  and  Samnd  Hood, 
for  plaintiffs  in  error: 

Under  the  Constitution  and  laws  of  the  Unit- 
ed States,  the  District  Court  of  the  United 
States  has  jurisdiction  over,  and  power  to  en- 
force, a  claim  for  mariners'  wages,  by  a  proceed- 
ing in 'rem  against  the  vessel,  in  the  admiralty, 
notwithstanding  the  pendency  of  a  writ  of 
foreign  attachment  in  a  common  law  court, 
and  the  seizure  of  the  vessel  under  it  by  the 
sheriff. 

The  District  Court  of  the  United  States  is 
declared  to  have  exclusive,  original  cognizance 
of  all  causes  of  admiralty  and  maritime  juris- 
diction. Act  of  Congress  of  Sept.  24,  1789,  sec 
0.  The  obvious  meaning  of  this  section  is, 
that  the  jurisdiction  of  the  District  Court  is  ex- 
clusive, whenever  the  holder  of  a  maritime  lien 
invokes  the   cognizance  of  that  court. 

Waring  v.  Clark,  6  How.  400;  The  Golden 
Gate,  5  Am.  Law  Reg.  142,  148. 

A  maritime  lien  for  seamen's  wages  is  not 
devested  by  a  sale  of  the  vessel  under  a  writ 
or  order  from  a  common  law  court,  made  in  a 
suit  of  foreign  attachment  brought  by  a  credit- 
or against  the  owner,  especially  where  such 
sale  M  made  while  prooceclings  in  rem  against 
the  vessel  for  the  recovery  of  seamen's  wages 
were  actually  pending  in  the  admiralty;  and 
the  purchaser  at  the  sheriff's  sale,  takes  the 
»098 


vessel  incumbered  with  the  lien  for  ieamenS 
wages. 

The  Scabird  v.  Beehlcr,  12  Mo.  569;  Deria- 
ney  v.  The  Memphis,  2  Am.  Law  Reg.  6W; 
The  Biiceleugh,  22  Eng.  L.  *  Eq.  72;  Freemta 
V.  Caldwell,  10  Watts,  10;  Hopkins  v.  Forsyth, 
14  Pa.  St.  34. 

As  to  the  extent  to  which  the  proper  jorii- 
diction  of  the  federal  tribunals  is  protected 
from  interference  by  state  legislation,  or  pro- 
ceedings of  state  courts. 

See,  generally,  Wayman  ▼.  Southard,  10 
Wheat.  1;  Bronson  v.  Kinzie,  1  How.  314; 
Ogdcn  V.  Saunders,  12  Wheat.  213,  358;  Shaw 
r.  Robbins,  12  Wheat.  369,  note;  Boyle  v.  Ztdi- 
arie,  6  Pet.  635,  643;  Story  v.  Livingston,  IJ 
Pet.  359,  365,  368;  Gaines  v.  Relf,  15  Pet.  >; 
2  How.  619;  6  How.  550. 

In  Harmer  v.  Bell,  22  Eng.  L.  &  Eq.  69,  it 
was  held  that  the  pendency  of  a  foreign  at- 
tachment under  which  a  vessel  had  been  ar- 
rested, could  not  be  pleaded  to  a  proceeding  m 
rem,  instituted  by  the  same  party  against  the 
same  vessel. 

See,  also.  Smith  ▼.  Miln,  Abb.  Adm.  373, 
233;  I  Conk.  Adm.  478,  note  a. 

If  these  be  correct  views  of  the  respectiw 
jurisdictions  of  the  State  and  Admiralty 
Courts,  the  following  propositions  may  be  de- 
duced: 

1.  That  over  all  maritime  liens  for  seamen's 
wages,  the  District  Court  of  the  United  States 
has  exclusive  cognizance,  whenever  invoked  by 
the  seamen,  and  the  state  courts  have  no  jn- 
risdiction  over  such  lions. 

2.  Although  a  state  court  has  no  jurisdiction 
whatever  over  a  maritime  lien,  yet  that  court 
will  afford  to  a  seaman,  if  he  choose  to  resort 
to  it,  a  remedy  by  personal  action  against  tbe 
owner  or  master  of  the  vessel  on  the  contract 
for  wages,  or,  perhaps,  by  permitting  him  to 
intervene  in  a  personal  action  already  pending; 
but  the  cognizance  of  the  state  court  does  not 
attach,  unless  specially  invoked  by  the  seamu. 

3.  That  the  existence  of  one  or  more  reme- 
dies for  a  seaman  to  recover  his  wage*  in  a 
state  court,  does  not  oust  the  cognizance  of  the 
Admiralty  Court  over  his  lien  against  the  ves- 
sel. The  seaman  may  pursue  cither  of  these 
remedies  only,  or  both  together. 

That  the  pendency  of  proceedings  in  foreign 
attachment  in  a  state  court  against  the  vessel 
at  the  suit  of  a  general  creditor  of  the  owner. 
and  the  seizure  and  sale  of  the  vessel  by  the 
sheriff  under  such  proceedings,  do  not  oust  tbe 
admiralty  jurisdiction  of  the  District  Court  of 
the  United  States  over  liens  for  the  wages  of 
the  seamen,  if  invoked  by  them,  nor  prevent 
the  Admiralty  Court  from  enforcing  such  liem 
against  the  vessel  in  specie,  by  proceedmgs  in 
rem. 

6.  That  the  sale  of  the  vessel  under  a  writ 
or  order  of  a  common  law  court,  does  act, 
under  the  general  maritime  law  of  the  United 
States,  devest  the  lien  of  a  seaman  for  hit 
wages  80  as  to  prevent  its  enforcement  against 
the  vesRel  in  specie  by  the  District  Court  of 
the  United  States,  under  proceedings  in  rem  in 
the  admiralty. 

6.  That  a  sale  of  a  vessel  under  a  writ  or 
order  of  the  District  Court  of  the  United  States, 
proceeding  in  rem  against  the  vessel  in  the  id- 
miralty  not  appealed  from  nor  reversed,  paaM 
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to  the  purclia«er  a  title  to  the  vessel  discliarged 
of  all  liens  and  incumbrances  whatever. 

7.  That  where  a  vessel,  subject  to  maritime 
liens  for  seamen's  wages,  is  seized  by  the  sher- 
iff under  a  writ  from  a  state  court,  and  subse- 

Snently,  a  proceeding  in  rem  is  commenced  in 
be  admiralty  to  enforce  these  liens,  it  would 
be  an  usurpation  of  admiralty  jurisdiction  by 
the  state  court,  if,  after  being  informed  of  the 
existence  of  said  liens  and  proceedings,  the 
state  court  ordered  a  sale  of  the  vessel  as  per- 
ishable and  chargeable  on  the  ground,  inter 
alia,  of  the  accruing  daily  expenses  of  the  said 
mariner's  wages. 

8.  The  legal  custody  of  the  vessel  claimed  for 
the  admiralty  in  this  case  will  not  necessarily 
lead  to  CMiflict  between  the  United  States  and 
state  courts  and  their  respective  officers ;  but  on 
the  contrary,  will  tend  to  prevent  such  conflicts, 
by  maintaining  each  in  the  legitimate  exercise 
of  its  jurisdiction  and  powers. 

If  the  doctrine  laid  down  in  this  case  by  the 
Supreme  Court  of  Pennsylvania,  and  on  which 
the  judgment  of  that  court  can  alone  be  sus- 
tained, are  to  be  adopted  as  the  maritime  and 
admiralty  law  of  the  United  States,  the  privi- 
leged lien  heretofore  supposed  to  belong  to 
mariners  is,  in  effect,  taken  away.  It  will  be 
in  the  power  of  the  master  or  owner  of  a  vessel 
in  every  case,  to  prevent  seamen  from  availing 
themselves  of  their  lien. 

This  may  be  effected  by  procuring  a  consta- 
ble to  seize  the  vessel  and  hold  her  in  custody 
until  she  is  about  to  sail,  and  then  release  her. 
It  onl^  requires  a  fi.  fa.  or  attachment  to  issue, 
on  a  judgment  confessed  before  a  justice  of  the 
peace  for  a  small  amount,  to  a  real  or  pretended 
creditor;  because,  according  to  doctrine  of  the 
Supreme  Court  of  Pennsylvania,  there  is  no  pe> 
culiar  potency  in  admiralty  process  in  rem 
against  ships — "in  substance,  the  proceeding 
by  a  justice  of  the  peace  against  a  stray  cow,  is 
exactly  equivalent." 

Taylor  v.  Carryl,  24  Pa.  St.  261. 

By  the  seizure  of  the  ship,  therefore,  whether 
by  sheriff  or  constable,  the  whole  custody  of 
her  is  in  the  state  tribunal,  and  any  action  or 
decree  afterwards  by  the  admiralty,  in  order 
to  enforce  the  mariner's  lien  against  the  "ship 
would  be  in  relation  to  a  subject  over  which  it 
bad  no  control,  and  would  consequently  be 
TOid." 

Taylor  v.  Carryl,  24  Pa.  St  269. 

The  questions  involved  in  Taylor  ▼.  Carryl 
w«re  carefully  examined  and  elaborately  dis- 
eussed  in  the  case  of  The  Golden  Gate,  New- 
berry's Adm.  296,  308;  6  Am.  Law  Reg.  148, 
160;  and  afterwards,  on  appeal  to  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Missouri. 

6  Am.  Law  Reg.  273,  304. 

The  main  points  raised  in  Taylor  v.  Carryl 
would  seem  to  have  been  directly  decided  in 
these  cases. 

The  Supreme  Court  of  Pennsylvania  have  de- 
cided that,  by  the  law  of  that  State,  a  seaman 
may  come  into  her  courts  and  enforce  his  mari- 
time lien  for  wages,  against  the  proceeds  of  a 
vessel  sold  by  the  sheriff.  Although  this  be  a 
doctrine  unknown  to  the  common  law,  yet  there 
would  be  no  reason  to  complain  of  it,  if  that 
eourt  had  not  come  farther,  and  decided  tliiit 
the  seaman's  only  remedy  in  such  case  was  in 
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the  State  court,  and  that  he  had  no  longer  a 
right  to  enforce  his  lien  in  admiralty. 

Mr.  William  M.  Svartt,  for  defendant  in  er- 
ror; 

1.  The  court  has  no  jurisdiction  of  the  cause. 
The  appellate  jurisdiction  conferred  by  the 

25th  section  of  the  Judiciary  Act,  requires  that 
some  one  of  the  questions  stated  in  the  decision 
did  arise  in  the  court  below,  and  that  a  decision 
was  actually  made  thereon  by  the  same  court, 
in  the  manner  required  by  the  section.  It  is 
not  sufficient  to  show  that  such  a  question 
might  have  occurred,  or  such  a  decision  might 
have  been  made  by  the  court  below.  It  must 
be  demonstrated  that  they  did  exist  and  were 
made.    This  must  appear  by  the  record  itself. 

U.  S.  SUtutes,  VoL  I.  p.  85;  Williams  v. 
Norris,  12  Wheat.  117;  Crowell  v.  Randell,  10 
Pet.  368;  Ocean  Ins.  Co.  v.  PoUeys,  13  Pet 
157;  Armstrong  v.  Treasurer,  etc.,  10  Pet  281; 
Commercial  Bank  v.  Buckingham,  5  How.  317; 
Poydras  de  la  Lande  v.  Treasurer,  18  How.  192; 
Calcote  V.  Stanton,  18  How.  243;  Maxwell  t. 
Newbold,  18  How.  611. 

The_  whole  question  of  law  raised  in  the 
replevin  below,  viz.:  whether  an  interlocutory 
sale  of  property  as  perishable,  by  a  conunon 
law  court  having  it  in  custody  under  process, 
prevails  by  priority  of  seizure  and  sale  over  an 
interlocutory  sale  of  the  same  property,  as 
perishable,  by  a  court  of  admiralty  in  a  suit 
whose  first  process  finds  the  property  in  the 
custody  of  the  common  law  court,  and  whose 
order  of  sale  is  made  while  the  properly  re- 
mains in  the  same  custody,  in  its  nature  in- 
volves no  construction  of  any  clause  of  the 
Constitution,  or  of  any  statute  of  the  United 
States,  nor  the  validity  of  any  authority  repug- 
nant to  such  Constitution  or  such  statute. 

2.  The  appellate  jurisdiction  of  this  court,  ia 
to  protect  the  authority  of  the  Constitution  and 
laws  of  the  United  States  against  diminution 
by  the  judgments  of  state  tribunals.  It  is  im- 
possible to  find  any  such  diminution  in  the 
judgment  brought  up  by  this  writ  of  error. 
Whatever  other  error  may  have  intervened  in 
the  judgment  below,  cannot  be  regarded  as  a 
ground  of  reversal  here. 

3.  The  judgment  below  on  the  merits  of  the 
controversy,  is  free  from  error. 

Plaintiff  below,  by  his  purchase  at  the  Sher- 
iff's sale,  acquired  a  good  title. 

By  the  process  of  foreign  attachment  and  the 
possession  of  the  Sheriff  under  that  process,  the 
bark  was  in  the  custody  of  the  law  to  abide, 
barred  by  the  result  of  the  suit  in  which  proc- 
ess issued. 

Act  Penn.  June  13,  1856,  sees.  48-60;  Act 
Penn.  March  20,  1845,  sec.  2;  Morgan  v.  Wat- 
mough,  5  Whart.   125;   Scrg.  For.  Att  1,  23. 

Its  sale  pending  the  suit,  as  perishable  prop- 
erty was  regular  and  by  authority  of  a  compe- 
tent court  having  jurisdiction. 

The  judicial  sale  of  property  as  perishable,  ie 
in  the  nature  of  the  procedure  and  from  the 
same  policy  and  necessity  which  occasion  the 
sale,  a  conversion  or  transmutation  of  the  thing 
itself,  overriding  every  question  of  title  and  lien. 

The  motive  and  effect  of  the  sale  are  to  save 
from  perishing,  to  the  owner  and  lienor,  his 
)>roperty  or  lien. 

To  say  the  court  has  this  right  to  sell  the 
thing  in  its  custody  and  exercises  this  right 
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•nd  yet  the  buyer  at  such  sale  does  not  take  the 
thing  sold  but  only  the  right,  title  or  interest 
of  some  particular  person  or  persons,  is  insensi- 
ble and  subversive  of  the  whole  doctrincTof  sales 
by  necessity. 

Foster  v.  Cockbum,  Park.  (Exch.)  70;  Jen- 
nings V.  Carson,  4  Cranch,  26,  27;  Grant  t. 
MeUichlin,  4  Johns.  34;  The  Tilton,  6  Mas. 
465. 

The  defendant  below,  by  his  purchase  at  the 
Marshal's  sale,  acquired  no  title  to  the  bark. 

On  the  attachment  and  monition  issued  in 
the  admiralty  suit,  the  bark  was  in  the  cus- 
tody of  the  Sheriff  of  the  County  of  Philadel- 
phia, and  ao  continued  until  after  the  order 
for  its  sale  as  perishable.  The  Marshal  never 
had  custody,  nor  the  District  Court  possession 
of  the  bark,  to  support  any  jurisdiction  to  sell 
as  perishable. 

The  Robert  Fulton,  I  Paine,  C.  C.  626,  626; 
Hagan  v.  Lucas,  10  Pet.  403;  Jennings  v.  Car- 
son, 4  Cranch,  26,  27. 

The  jurisdiction  to  sell  and  the  title  conveyed, 
depend  on  the  court's  possession  of  the  suit  and 
of  the  perishable  property,  and  not  at  all  on  the 
event  of  the  suit,  or  the  nature  of  the  claim  or 
lien  prosecuted. 

Harmer  v.  Bell,  22  Eng.  L.  k  Eq.  71. 

The  whole  question  is  between  the  two  sales 
by  the  two  courts,  as  to  which  passed  the  title. 
And  the  title  of  the  defendant  below  derives  no 
special  validity  from  the  peculiar  privilege 
among  admiralty  liens  accorded  to  wages. 

The  sale  by  the  Sheriff  gave  to  the  purchaser 
a  title  discharged  of  all  liens,  which  thereafter 
attached  only  to  the  fund  produced  by  the 
sale. 

The  nature  of  the  lien  for  seamen's  wages  is 
neither  a  jus  in  re  nor  a  jus  ad  rem;  it  is  a 
right  of  action  to  be  enforced  by  judicial  proced- 
ure, and  with  the  special  remedy  of  being  satis- 
fied by  means  of  such  procedure  out  of  the  ship. 

The  Mary,  1  Paine,  C.  C.  184 ;  The  Nestor,  1 
Sumn.  80;  Ex  parte  Foster,  2  Story,  144;  Har- 
mer V.  Bell,  22  Eng.  L.  &  Eq.  72. 

Whatever  prevents  the  judicial  process  from 
reaching  the  ship,  postpones  or  defeats  the  en- 
forcement of  his  right  of  action  against  the  ship. 
If  the  ship  be  locally  without  the  jurisdiction 
of  the  process,  this  postpones  or  defeats  the 
remedy.  If  the  ship  be  withdrawn  from  the 
jurisdiction  of  the  process  by  a  previous  sub- 
jection to  the  process  of  another  jurisdiction, 
this  postpones  or  defeats  the  remedy. 

The  Robert  Fulton,  1  Paine,  C.  C.  626;  Hagan 
T.  Lucas,  10  Pet.  403. 

A  conversion  of  a  ship  into  proceeds  by  a 
lawful  exercise  of  dominion  over  it  by  para- 
mount authority  or  through  judicial  sentence, 
defeats  the  remedy  against  the  ship. 

The  familiar  rule  that  seamen's  claims  attach 
for  their  satisfaction  to  the  proceeds  of  such 
sale,  proves  that  the  ship  is  discharged  from 
their  claims. 

Presb.  Corp.  t.  Wallace,  3  Rawle,  160 ;  Shep- 

Sard  v.  Taylor,  6  Pet.  676;  Brown  ▼.  Lull,  2 
umn.  441;   Trump  v.  The  Thomas,  Bee,  86; 
The  St  Jago  De  Cuba,  0  Wheat.  414,  419. 

Upon  these  considerations,  the  defendant  in 
error  insists: 

1.  That  the  cause  should  be  dismissed  for 
want  of  jurisdiction. 

2.  That  if  the  court  have  jurisdiction  of  the 
lOSO 


cause,  no  error  has  intervened  which  emn  ka 
regarded  by  the  court  "as  a  ground  of  revets- 
al,"  under  the  special  jurisdiction. 

3.  That  on  the  whole  merits  of  the  case,  toe 
judgment  below  sh6uld  be  affirmed  by  tUa 
court. 

Mr.  Justice  Campbell  delivered  the  opinion 
of  the  court: 

This  cause  comes  before  this  court  by  writ  of 
error  to  the  Supreme  Court  of  Pennsylyania, 
under  the  25th  section  of  the  Judiciary  Act  of 
the  24th  September,  1780. 

The  defendants  (Ward  A  Co.)  instituted  an 
action  of  replevin  in  the  Supreme  Court  of 
Pennsylvania,  for  the  barque  Royal  Saxon. 

Upon  the  trial  of  the  cause  at  nisi  priua,  it 
appeared  that  the  barque  arrived  at  the  port  of 
Philadelphia  in  October,  1847,  on  a  trading 
voyage,  and  was  the  property  of  Robert  Meln- 
tyre,  of  Londonderry,  in  Ireland.  In  Novem- 
ber, 1847,  she  was  seized  by  the  SherifT  of 
Philadelphia  County,  under  a  writ  of  foreign 
attachment  that  was  issued  against  her  owner 
and  another,  at  the  suit  of  McGee  ft  Co.,  of 
New  Orleans,  from  the  Supreme  Court;  and  at 
the  same  time  her  captain  was  summoned  as  a 
garnishee.  On  the  15th  January,  1848,  thoae 
creditors  commenced  proceedings  in  the  Su- 
preme Court  to  obtain  an  order  of  sale,  because 
the  barque  was  of  a  chargeable  and  perishable 
nature,  suffering  deterioration  from  exposure 
to  the  weather,  and  incurring  expenses  of 
wharfage,  custody  fees,  etc.,  etc.  This  appli- 
cation was  opposed  by  the  captain  of  the 
barque,  but  was  allowed  by  the  court  op  the 
29th  of  January,  1848.  The  vessel  was  dnlv 
sold  by  the  Sheriff  Under  this  order,  the  9tli 
February,  1848,  to  the  plaintiffs  in  the  replevin. 
Ward  ft  Co. 

On  the  2Ist  January,  1848,  while  the  writs  of 
attachment  were  operative,  and  a  motion  for 
the  sale  of  the  barque  was  pending  in  Supreme 
Court,  the  seamen  on  board  the  barque  filed 
their  libel  in  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania, 
sitting  in  admiralty,  for  the  balances  and  wages 
due  to  them,  respectively,  up  to  that  date, 
*and  prayed  for  the  process  of  attach-  [*5tS 
ment  against  the  barque,  according  to  the  prac- 
tice of  the  court.  This  was  issued,  and,  on  the 
same  day,  the  Marshal  returned  on  the  writ, 
"Attached  the  barque  Royal  Saxon,  and  found  a 
sheriff's  officer  on  board,  claiming  to  have  her 
in  custody."  The  captain  appeared  to  this  li- 
bel, and  filed  an  answer  admitting  the  demands 
of  the  seamen. 

On  the  2Sth  January  he  exhibited  a  petition 
to  the  District  Court,  in  which  he  represented 
the  pendency  of  the  suits  in  attachment  and  in 
admiralty;  that  the  barque  was  liable  to  Um 
for  advances;  that  she  was  subject  to  heavy 
charges,  and  could  not  be  employed  to  cany 
freight;  and  therefore  he,  with  the  apprpfan- 
tion  of  the  British  Consul,  which  aocompanied 
the  petition,  solicited  an  order  of  sale  for  the 
benefit  of  all  persons  interested.  This  order 
was  granted  by  the  District  Court,  after  due  bt- 
quiry,  on  the  9th  February,  1848,  and  was  ex- 
ecuted the  16th  of  February,  1848,  by  tke 
Marshal  of  the  court,  at  which  time  the  defend- 
ant in  the  replevin  was  the  purchaser,  who  tftok 
the  possession  of  the  vessel,  and  held  her  until 
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retaken  in  this  replevin  suit  of  Ward  &  Co. 
Upon  the  trial  of  the  replevin  cause  at  nisi 
prins,  the  defendant  solicited  instructions  to 
the  jury,  which  were  refused  by  the  court,  and 
the  court  instructed  the  jury  unfavorably  to  his 
title.  From  the  instructions  asked,  and  the 
charge  delivered,  a  selection  is  made,  to  exhibit 
the  questions  decided.  The  court  was  request- 
ed to  charge — 

3.  "That  when  the  lien  of  a  mariner  for 
wages  is  sought  to  be  enforced  in  the  admiralty 
by  libel,  and  the  Marshal  has  attached  the  ves- 
sel under  such  proceedings,  the  vessel  so  at- 
tached is  in  the  exclusive  custody  of  the  ad- 
miralty until  the  claims  of  the  libelants  have 
been  adjudicated,  or  the  vessel  relieved  by  or- 
der of  the  court,  on  stipulation  pr  otherwise; 
and  such  exclusive  custody  exists,  notwith- 
standing a  previous  foreign  attachment  from  a 
court  of  law  served  on  the  vessel  by  the  Sher- 
iff." 

5.  "That  a  foreign  attachment  is  not  proper- 
ly a  proceeding  in  rem;  but  an  attachment 
from  the  admiralty  on  a  libel  for  mariners' 
wages  is  in  rem;  and  the  legal  possession  ac- 

?|uired  by  the  Sheriff,  on  service  of  the  writ  of 
oreign  attachment,  is  ended,  superseded,  or 
suspended,  by  the  service  of  such  attachment 
from  the  admiralty." 

8.  "That  when,  on  the  21st  of  January,  1848, 
The  Royal  Saxon  was  attached  under  the  proc- 
ess issued  on  the  libel  for  mariners'  wages, 
she  came  by  virtue  of  that  attachment  into  the 
exclusive  custody  of  the  Court  of  Admiralty; 
and  such  exclusive  legal  custody  continued 
from  the  21st  January,  1848,  until  the  sale  by 
the  Marshal,  bv  order  of  that  court,  on  the  15th 
February,  1848." 

593*]  *10.  "That  the  legal  possession  of  the 
vessel  being  exclusively  in  the  Admiralty  Court, 
from  the  2Ist  January,  1848,  till  the  sale  made, 
by  order  of  that  court,  on  the  ISth  February, 
1848,  the  sale  by  the  sheriff  on  the  0th  Febru- 
ary, 1848,  gave  no  title  to  the  purchaser  ■■ 
against  the  sale  by  the  Marshal." 

The  court  refused  so  to  instruct  the  jury,  but 
charged  them:  "That  the  Court  of  Admiralty 
eould  not  proceed  against  the  vessel  while  she 
remained  in  the  custody  of  an  independent  and 
competent  jurisdiction;  that  the  presence  of 
the  Marshal  on  the  ship  did  not  prove  his  cus- 
tody, for  the  sheriff's  officer  was  there  before 
him;  that  the  Marshal  did  not  dispossess  the 
sheriff,  but  prudently  retired  himself,  and  in- 
formed the  court  in  his  return  that  the  vessel 
was  in  the  custody  of  the  sheriff,  that  if  the 
sheriff  first  took  possession  of  the  vessel,  and 
maintained  it  until  she  was  sold  to  the  plain- 
tiffs, they  had  the  better  title;  and  that  the 
fact  of  the  continuing  possession  of  the  sheriff 
was  for  the  jury."  A  verdict  was  returned  in 
favor  of  the  plaintiffs,  upon  which  a  judg- 
ment was  rendered  in  the  Supreme  Court  in 
their  favor,  confirming  the  opinion  of  the  judge 
OS  expreSsed  to  the  jury  at  nisi  prius. 

The  judgment  of  the  District  Court  allowing 
the  order  of  sale,  proceeded  upon  the  grounds: 
"That  the  suits  in  attachment  in  the  Supreme 
Court  applied  to  alleged  interests  in  the  vessel, 
not  to  the  vessel  itself.  The  attachment  cred- 
itor, if  he  succeeds  in  his  suit,  obtains  recourse 
against  the  thing  attached  just  so  far  as  his  de- 
fendant had  interest  in  it,  and  no  farther.  The 
15  li.  ed. 


rights  of  third  parties  remain  in  both  eases 
unaffected.  The  bottomry  creditor,  residing,  it 
may  be,  in  a  foreign  country,  is  no  party  to 
either  proceeding,  and  loses  none  of  his  rights. 
His  contract  was  with  the  thing,  not  the  owner, 
and  it  is  therefore  not  embarrassed,  and  cannot 
be,  by  any  question  or  contest  of  ownership. 
So,  too,  seamen,  whoever  owns  the  vessel,  or 
how  often  soever  the  ownership  may  be  changed, 
wherever  she  may  go,  whatever  may  befall  her, 
ao  long  as  a  plank  remains  of  her  hull,  the 
seamen  are  her  first  creditors,  and  she  is  privi- 
ledged  to  them  for  their  wages,"  etc.,  etc. 

Again:  "What  interest  in  the  ship,"  asks  the 
District  Court,  "does  the  sheriff  propose  to 
sell  ?  Not  a  title  to  it,  but  the  defendant's  prop- 
erty in  it,  whatever  it  may  be.  Not  so  in  the 
admiralty.  Here  the  subject-matter  of  the  con- 
troversy is  the  res  itself.  It  passes  into  the 
custody  of  the  court.  All  the  world  are  parties, 
and  the  decree  concludes  all  outstanding  inter- 
ests, because  all  are  represented.  Here  they  are 
marshaled  in  their  order  of  title  and  privilege. 
There  is  no  difldculty  in  allowing  an  arrest  by 
the  admiralty,  notwithstanding  the  vessel  or 
some  interest  in  it  has  passed  into  the 
•custody  of  the  sheriff.  He  retains  all  [•694 
his  rights,  notwithstanding  the  Marshal's  inter- 
vention. The  proceedings  against  the  vessel, 
the  thing,  the  subject  of  the  property  or  title, 
may  still  go  on  in  the  admiralty.  The  sheriff's 
vendee  of  the  ship  may  intervene  there,  as  the 
defendant  might  have  done  in  this  court;  he 
may  make  defense  to  the  proceeding  there  as 
the  successor  to  the  defendant's  righti,  and  may 
be  substituted  ultimately  before  the  judge  of 
the  admiralty  as  a  claimant  of  the  surplus 
fund." 

This  cause  has  been  regarded  in  this  court  as 
one  of  importance.  It  has  been  argued  three 
different  times  at  the  bar,  and  has  received  the 
careful  consideration  of  the  court.  The  de- 
liberations of  the  court  have  resulted  in  the 
conviction  that  the  question  presented  in  the 
cause  is  not  a  new  question,  and  is  not  deter- 
minable upon  any  novel  principle,  but  that  the 
questiom  has  come  before  this  and  other  courts 
in  other  forms,  and  has  received  its  solution  by 
the  application  of  a  comprehensive  principle 
which  has  recommended  itself  to  the  courts  as 
just  and  equal,  and  as  opposing  no  hindrance 
to  an  efficient  administration  of  the  judicial 
power. 

In  Payne  v.  Drewe,  4  East,  523,  Lord  Ellen- 
borough  said:  "It  appears  to  me,  therefore,  not 
to  be  contradictoiT  to  any  cases  nor  any  prin- 
ciples of  law,  and  to  be  mainly  conducive  to 
public  convenience  and  to  the  prevention  of 
fraud  and  vexatious  delay  in  these  matters,  to 
hold  that  where  there  are  several  authorities 
equally  competent  to  bind  the  goods  of  a  party 
when  executed  by  the  proper  officer,  that  they 
shall  be  considered  as  effectually  and  for  all 
purposes,  bound  by  the  authority  which  first 
actually  attaches  upon  them  in  point  of  execu- 
tion, and  under  which  an  execution  shall  have 
been  first  executed." 

This  rule  is  the  fruit  of  experience  and  wis- 
dom, and  regulates  the  relations  and  maintains 
harmony  among  the  various  superior  courts  of 
law  and  of  chancery  in  Great  Britain. 

Those  courts  take  efficient  measures  to  main- 
tain their  control  over  property  within  their 
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enstody,  and  support  their  officers  In  defend- 
ing it  with  firmness  and  constancy.  The  Court 
of  Chancery  does  not  allow  the  possession  of  its 
receiver,  sequestrator,  committee  or  custodee,  to 
be  disturbed  by  a  party,  whether  claiming  by 
title  paramount  or  under  the  right  which  they 
were  appointed  to  protect,  Evelyn  t.  Lewis,  3 
Hare,  472;  5  Madd.  406,  as  their  possession  is 
the  possession  of  the  court.  Noe  v.  Gibson,  7 
IPaige,  513.  Nor  will  the  court  allow  an  inter- 
fering claimant  to  question  the  validity  of  the 
orders  under  which  possession  was  obtained,  on 
the  ground  that  they  were  improvidently  made. 
Russell  V.  East  Anglien  R.  Co.  3  McN.  A, 
S»5*]  •Gord.  104.  The  courts  of  law  uphold 
the  right  of  their  officers  to  maintain  actions 
to  recover  property  withdrawn  from  them,  and 
for  disturbance  to  them  in  the  exercise  of  the 
duties  of  their  office. 

But  it  is  in  this  court  that  the  principle  stat- 
ed in  Payne  v.  Drewe,  4  East.  523,  has  received 
its  clearest  illustration,  and  been  employed 
most  frequently,  and  with  most  benignant  re- 
sults. It  forms  a  recognized  portion  of  the  du- 
ty of  this  court  to  give  preference  to  such  prin- 
ciples and  methods  of  procedure  as  shall  serve 
to  conciliate  the  distinct  and  independent  trib- 
unals of  the  States  and  of  the  Union,  so  that 
they  may  co-operate  as  harmonious  members  of 
a  judicial  system  co-extensive  with  the  United 
States,  and  submitting  to  the  paramount  au- 
thority of  the  same  Constitution,  laws  and  fed- 
eral obligations.  The  decisions  of  this  court 
that  disclose  such  an  aim,  and  that  embody  the 
principles  and  modes  of  administration  to  ac- 
oomplish  it,  have  gone  from  the  court  with 
authority,  and  have  returned  to  it,  bringing  the 
vigor  and  strength  that  are  always  imparted  to 
magistrates,  of  whatever  class,  by  the  approba- 
tion and  eonfidence  of  those  submitted  to  their 
government.  The  decision  in  the  case  of  Ha- 
gan  V.  Lucas,  10  Pet.  400,  is  of  this  class.  It 
was  a  case  in  which  a  sheriff  had  seized  prop- 
erty under  valid  process  from  a  stete  court,  and 
had  delivered  it  on  bail  to  abide  a  trial  of  the 
right  to  the  property,  and  ite  liability  to  the 
execution.  The  same  property  was  then  seized 
by  the  Marshal,  luder  process  against  the  same 
defendant.  This  court,  in  their  opinion,  say: 
"Where  a  sheriff  has  made  a  levy,  and  after- 
wards receives  executions  against  the  same  de- 
fendant, he  may  appropriate  any  surplus  that 
shall  remain,  after  satisfying  the  first  levy  by 
the  order  of  the  court.  But  the  same  rule  does 
not  govern  when  the  executions,  as  in  the  pres- 
ent case,  issue  from  different  jurisdictions. 
The  Marshal  may  apply  moneys  collected  un- 
der different  executions,  the  same  as  the  sheriff. 
But  this  cannot  be  done  as  between  the  Marshal 
and  the  sheriff;  a  most  injurious  conflict  of 
jurisdiction  would  be  likely  often  to  arise  be- 
tween the  federal  and  the  stete  courte,  if  the 
final  process  of  the  one  could  be  levied  on  prop- 
erty which  had  been  taken  on  the  process  of  the 
other.  The  Marshal  or  the  sheriff,  as  the  case 
may  be,  by  a  levy  acquires  a  special  property  in 
the  goods,  and  may  maintein  an  action  for 
them.  But  if  the  same  goods  may  be  teken  in 
execution  by  the  Marshal  and  the  sheriff,  docs 
this  special  property  vest  in  one  or  the  other,  or 
both  of  themt  No  such  cose  can  ex'st;  prop- 
erty once  levied  on  remains  in  the  custody  of 
the  law,  and  is  not  liable  to  be  teken  by  an- 
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other  execution  in  the  hands  of  a  different 
ofTicer,  and  especially  by  an  officer  acting  un- 
der another  jurisdiction."  The  principle 
'conUined  in  this  extract  from  the  [*5»« 
opinion  of  the  court  was  applied  by  this  eonit 
to  determine  the  conflicting  pretensions  of  cred- 
itors by  judgment  in  a  court  of  the  United 
Stetes,  and  an  administrator  who  has  declared 
the  insolvent  of  his  estete,  and  was  adminis- 
tering it  under  the  orders  of  a  probate  court, 
(8  How.  8.  C.  107)  in  a  controversy  between  re- 
ceivers and  trustees  holding  under  a  court  of 
chancery,  and  judgment  creditors  seeking  their 
remedy  by  means  of  executory  process  ( 14  How. 
S.  C.  52,  368)  and  to  settle  the  priorities  of  ex- 
ecution creditors  of  distinct  courts.  Pnlliam 
v.  Osborne,  17'How.  471. 

In  a  case  not  dissimilar  in  principle  from  the 
present,  the  principle  was  applied  in  favor  of 
the  Executive  Department  having  property  in 
custody  whose  possession  was  disturbed  by  a 
Stete  officer  under  judicial  process.  An  attach- 
ment from  a  State  court  was  levied  upon  mer- 
chandise imported,  but  not  entered  at  the  ca«- 
tom-house,  and  the  validity  of  the  levy  was  the 
question  involved.  Harris  v.  Dennie,  3  Pet. 
292.  The  court  say:  "From  their  arrival  in 
port,  the  goods  are,  in  legal  contemplation,  in 
the  custody  of  the  United  States.  An  attach- 
ment of  such  goods  j>re8uppo8es  a  right  to  taJce 
the  possession  and  custody,  and  to  make  such 
possession  and  custody  exclusive.  If  the  officer 
attaches  upon  mesne  process,  he  has  the  right 
to  hold  the  possession  to  answer  the  exigency  of 
the  writ.  The  Act  of  Congress  recognizes  no 
such  authority,  and  admite  of  no  such  exercise 
of  right."  To  the  argument  that  the  United 
Stetes  might  hold  for  the  purpose  of  collecting 
duties,  and  the  sheriff  might  attech  the  residu- 
ary right  subject  to  the  prior  claim,  the  court 
say:  "The  United  Stetes  have  nowhere  recog- 
nized or  provided  for  a  concurrent  possession  or 
custody  by  any  such  officer." 

A  recognition  of  the  same  principle  is  to  be 
found  in  Peck  v.  Jenness,  7  How.  8.  C.  612. 
An  Act  of  Congress  had  conferred  on  the  couita 
of  the  United  Stetes  exclusive  jurisdiction  *Ssf 
all  suits  and  proceedings  of  bankruptey,"  and 
had  proviaed  that  the  Act  should  not  be  held 
to  impair  or  destroy  existing  rights,  liens,  mort- 
gages, etc.,  etc.,  on  the  estate  of  the  bankrupt. 
A  District  Court  of  the  United  Stetes  decided 
that  ite  jurisdiction  extended  to  administer  the 
entire  estete  of  the  Bankrupt  Court,  and  that 
the  liens  on  the  property,  whether  judicial  or 
consensual,  must  be  asserted  exclusively  in  that 
court,  and  that  all  other  jurisdiction*  had  been 
superseded.  This  court  denied  the  pretension 
of  the  District  Court,  and  affirmed,  "That  when 
a  court  has  jurisdiction,  it  has  a  right  to  de- 
cide every  question  which  occurs  in  the  eaoae: 
and  when  the  jurisdiction  of  the  court  and  the 
right  of  the  plaintiff  to  'prosecute  his  [•5t7 
suit  has  once  attached,  that  right  cannot  be  ar- 
rested or  teken  away  by  proceedings  in  another 
suit.  These  rules  have  their  foundation  not 
merely  in  comity,  but  in  necessity;  for  if  om 
may  enjoin,  the  other  may  retort,  by  injunc- 
tion; and  thus  the  parties  be  without  remedy, 
being  liable  to  a  process  for  contempt  in  ooe, 
if  they  dare  to  proceed  in  the  other.  Neither 
can  one  teke  property  from  the  custody  of  tk* 
other  by  replevin,  or  any  other  process,  for 
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this  woald   produce  a  eonflict  extremely  em- 
barrassing to  the  administration  of  justice." 

The  legislation  of  Congress,  in  organizing  the 
judicial  powers  of  the  United  States,  exhibits 
much  eircumspection  in  avoiding  occasions  for 

Slaeing  the  tribunals  of  the  States  and  of  the 
^nion  in  any  collision.  A  limited  number  of 
cases  exist,  in  which  a  party  sued  in  a  state 
court  may  obtain  the  transfer  of  the  cause  to 
a  court  of  the  United  States,  by  an  application 
to  the  state  court  in  which  it  was  commenced; 
and  this  court,  in  a  few  well-defined  cases,  by 
the  25  sec.  of  the  Judiciary  Act  of  1780,  may 
revise  the  judgment  of  the  tribunal  of  last  re- 
sort of  a  State.  In  all  other  respects  the  tribu- 
nals of  the  State  and  the  Union  are  independ- 
ent of  one  another.  The  courts  of  the  United 
States  cannot  issue  "an  injunction  to  stay  pro- 
ceedings in  any  court  of  a  State,"  and  the  Ju- 
diciary Act  provides  that  "writs  of  habeas  cor- 
pus shall  in  no  case  extend  to  prisoners  in  jail, 
tinless  where  they  are  in  custody  under  or  by 
color  of  authority  of  the  United  States,  or  are 
committed  for  trial  before  some  court  of  the 
same,  or  are  necessary  to  be  brought  into 
court  to  testify."  "Thus,  as  the  law  now 
stands,"  say  this  court,  "an  individual  who  may 
be  indicted  in  a  circuit  court  for  treason  against 
the  United  States  is  beyond  the  power  of  the 
federal  courts  and  judges,  if  he  be  in  custody 
under  the  authority  of  a  State."  Ex  parte 
Dorr,  3  How.  S.  C.  103.  And  signal  instances 
are  reported  in  verification  of  the  above  state- 
ment.   Ex  parte  Robinson,  6  McLean,  355. 

This  inquiry  will  not  be  considered  as  irrele- 
rant  to  the  question  under  the  consideration  of 
the  court.  The  process  of  foreign  attachment 
has  been  for  a  long  time  in  use  in  Pennsylva- 
nia, and  its  operation  is  well  defined,  by  stat- 
ute as  well  as  judicial  precedents.  The  duties 
of  the  sheriff,  under  that  process,  are  identical 
with  those  of  a  Marshal,  holding  an  attachment 
from  the  District  C!ourt  sitting  in  admiralty. 
"The  goods  and  chattels  of  the  defendant,  in 
the  attachment  (such  is  the  lai^uage  of  the 
Statute),  in  the  hands  of  the  garnishee,  shall, 
after  such  service,  be  bound  by  such  writ,  and 
be  in  the  officer's  power;  and  if  susceptible  of 
598*]  seizure  or  manual  occupation,  'the  offi- 
cers shall  proceed  to  secure  the  same,  to  answer 
and  abide  the  judgment  of  the  court  in  that 
ease,  unless  the  person  liaving  the  same  shall 
give  security.  Purdin's  Dig.  60,  sec.  50;  5 
Whart.  Carryl  v.  Taylor,  12  Harr.  624. 

It  follows  by  an  inevitable  induction  from 
the  cases  of  Harris  v.  Dennie,  3  Pet.  299; 
Hagan  v.  Lucas,  10  Pet.  400;  and  Peck  v. 
Jenness,  7  How.  612,  that  the  custody  ac- 
quired through  the  "seizure  or  manual  occu- 
pation" of  the  Royal  Saxon,  under  the  attach- 
ment by  the  Sheriff  of  Philadelphia  County 
could  not  legally  be  obstructed  by  the  Marshal, 
nor  could  he  properly  assert  a  concurrent  right 
with  him  in  the  property,  unless  the  Court  of 
Admiralty  holds  some  peculiar  relation  to  the 
state  courts  or  to  the  property  attached,  which 
authorized  the  action  or  right  of  its  Marshal. 
The  relation  of  the  District  Courts,  as  courts  of 
admiralty,  is  defined  with  exactness  and  preci- 
sion by  Justice  Story  in  his  Commentaries  on 
the  Constitution.  He  says :  "Mr.  Chancellor  Kent 
Mid  Mr.  Rawle  seem  to  think  that  the  admiral- 
ty jurisdiction  given  by  the  Constitution  is,  in  I 
1ft  li.  ed. 


all  cases,  necessarily  exclusive.  But  it  is  be- 
lieved that  this  opinion  is  founded  on  mistake. 
It  is  exclusive  in  all  matters  of  prize,  for  the 
reason  that,  at  the  common  law,  this  jurisdic- 
tion is  vested  in  the  courts  of  admiralty,  to  the 
exclusion  of  the  courts  of  common  law. 
But  in  cases  where  the  jurisdiction  of  commoti 
law  and  admiralty  are  concurrent  (as  in  caacs 
of  possessory  suits,  mariners'  wages  and  marine 
torts),  there  is  nothing  in  the  Constitution 
necessarily  leading  to  the  conclusion  that  the 
jurisdiction  was  intended  to  be  exclusive;  and 
there  is  no  better  ground,  upon  general  reason- 
ing, to  contend  for  it.  The  rea.sonable  inter- 
pretation," continues  the  commentator,  "would 
seem  to  be  that  it  conferred  on  the  national  ju- 
diciary the  admiralty  and  maritime  jurisdic- 
tion exactly  according  to  the  nature  and  extent 
and  modifications  in  which  it  existed  in  the 
jurisprudence  of  the  common  law.  When  the 
jurisdiction  was  exclusive,  it  remained  so; 
when  it  was  concurrent,  it  remained  so.  Hence 
the  States  could  have  no  right  to  create  courts 
of  admiralty  as  such,  or  to  confer  on  their  own 
courts  the  cognizance  of  such  cases  as  were  ex- 
clusively cognizable  in  admiralty  courts.  But 
the  States  might  well  retain  and  exercise  the 
jurisdiction  in  cases  of  which  the  cognizance 
was  previously  concurrent  in  the  courts  of  com- 
mon law.  This  latter  class  of  cases  can  be  no 
more  deemed  cases  of  admiralty  and  maritime 
jurisdiction  than  cases  of  common  law  jurisdic- 
tion."    3  Story's  Com.  Sec.  1066,  note. 

In  conformity  with  this  opinion,  the  habit  of 
courts  of  common  law  has  been  to  deal  with 
ships  as  personal  property,  subject,  in  the  main, 
like  other  personal  property,  to  municipal 
"authority,  and  liable  to  their  remedial  [*599 
process  of  attachment  and  execution,  and  the 
titles  to  them,  or  contracts  and  torts  relating 
to  them,  are  cognizable  in  those  courts. 

It  has  not  been  made  a  question  here  that  The 
Royal  Saxon  could  not  be  attached,  or  that  the 
title  could  not  be  decided  in  replevin.  But 
the  District  Court  seems  to  have  considered 
that  a  ship  was  a  juridical  person,  having  a 
status  in  the  courts  of  admiralty,  and  that  the 
admiralty  was  entitled  to  precedence  whenever 
any  question  arose  which  authorized  a  judicii<l 
tribunal  to  call  this  legal  entity  before  it.  Tlie 
District  Court,  in  describing  the  source  of  its 
authority,  says  of  the  contract  of  bottomry, 
that  "it  is  made  with  the  .thing,  and  not  the 
owner,"  and  that  the  contract  of  the  mariners 
is  similar;  that  the  res  "represents"  in  that 
court  all  persons  having  a  right  and  privilege, 
while  the  rights  of  the  owner  are  treated  there 
as  something  incorporeal,  separable  from  the 
res,  and  which  might  be  seized  by  the  sheriff, 
even  though  the  res  might  be  in  the  admiralty. 
This  representation  is  not  true  in  matter  of 
fact,  nor  in  point  of  law.  Contracts  with  mari- 
ners for  service,  and  other  contracts  of  that 
kind,  are  made  on  behalf  of  owners  who  incur  a 
personal  responsibility;  and  if  lenders  on  bot- 
tomry depend  upon  the  vessel  for  payment,  it 
is  because  the  liability  of  the  owner  is  waived 
in  the  contract  itself.  "In  all  causes  of  action," 
says  the  judge  of  the  Admiralty  of  Great  Brit- 
ain, "which  may  arise  during  the  ownership  of 
the  persons  whose  ship  is  proceeded  against,  I 
apprehend  that  no  suit  could  ever  be  main- 
tained against  a  ship,  where  the  owners  were 
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not  themselves  personally  liable,  or  where  the 
liabilitj-  had  not  been  given  up."  The  Druid, 
1  Wm.  Rob.  309.  And  the  opinion  of  this 
court  in  The  Schooner  Freeman  v.  Buckingham, 
18  How.  133,  was  to  the  same  effect. 

In  courts  of  common  law,  the  forms  of  action 
limit  a  suit  to  the  persons  whose  legal  right  has 
been  affected,  and  those  who  have  impaired  or 
injured  it.  In  chancery,  the  number  of  the 
parties  is  enlarged,  and  all  are  included  who 
are  interested  in  the  object  of  the  suit;  and  as 
the  parties  are  generally  known,  they  are  made 
parties  by  name  and  by  special  notice. 

In  admiralty,  all  parties  who  have  an  inter- 
est in  the  subject  of  the  suit — the  res — may  ap- 
pear, and  each  may  propound  independently  his 
Interest.  The  seizure  of  the  res,  and  the  publi- 
cation of  the  monition  or  invitation  to  appear, 
is  regarded  as  equivalent  to  the  particular  ser- 
vice of  process  in  the  courts  of  law  and  equity. 
But  the  res  is  in  no  other  sense  than  this  the 
representative  of  the  whole  world.  But  it  fol- 
lows, that  to  give  jurisdiction  in  rem,  there 
must  have  been  a  valid  seizure  and  an  actual 
control  of  the  ship  by  the  Marshal  of  the  court, 
COO*]  "and  the  authorities  are  to  this  effect. 
Jennings  v.  Curson,  4  Cranch,  2 ;  2  Ware's  Adm. 
362.  In  the  present  instance,  the  service  was 
typical.  There  was  no  exclusive  custody  or  con- 
trol of  the  barque  by  the  Marshal,  from  the  21st 
of  January,  1848,  to  the  day  of  the  sale;  and 
when  the  order  of  sale  was  made  in  the  District 
Court,  she  was  in  the  actual  and  legal  posses- 
sion of  the  sheriff. 

The  case  of  The  Oliver  Jordon,  2  Curtis,  414, 
was  one  of  a  vessel  attached  by  a  sheriff  in 
Maine,  under  process  from  the  Supreme  Court. 
She  was  subsequently  libeled  in  the  District 
Court  of  the  United  States,  upon  the  claim  of  a 
material-man.  The  District  Court  sustained  the 
jurisdiction  of  the  court.  But  on  appeal  the 
exception  to  the  jurisdiction  was  allowed,  and 
the  decree  of  the  District  Court  reversed.  Mr. 
Justice  Curtis  observed:  "This  vessel  being 
in  the  custody  of  the  law  of  the  State,  the  Mar- 
shal could  not  lawfully  execute  the  warrant  of 
arrest."  In  the  case  of  The  Ship  Robert  Fulton, 
1  Paine,  C.  C.  620,  the  late  Mr.  Justice  Thomp- 
son held  that  the  warrant  from  the  admiralty 
could  not  be  lawfully  executed  under  similar 
circumstances,  and  that  the  District  Court 
could  not  proceed  in  rem.  The  same  subject  has 
been  considered  by  state  courts,  and  their  au- 
thority is  to  the  same  effect.  Keating  v.  Spink, 
8  Ohio  R.  N.  S.  105;  Carryl  v.  Taylor,  18 
Harr.  624. 

Our  conclusion  is,  that  the  District  Court  of 
Pennsylvania  had  no  jurisdiction  over  Tlie 
Royal  Saxon  when  its  order  of  sale  was  made, 
and  that  the  sale  by  the  Marshal  was  inopera- 
tive. 

The  view  we  have  taken  of  this  cause  ren- 
ders it  unnecessary  for  us  to  consider  any  ques- 
tion relative  to  the  respective  liens  of  the  at- 
taching creditors,  and  of  the  seamen  for  wages, 
or  as  to  the  effect  of  the  sale  of  the  property  as 
chargeable  or  perishable  upon  them. 

Our  opinion  is,  that  there  is  no  error  in  so 
much  of  the  record  of  the  Supreme  Court  of 
Pennsylvania  as  is  brought  before  this  court  by 
the  writ  of  error,  and  the  judgment  of  the  court 
is,  consequently,  affirmed. 
1034 


Mr.  Chief  Justice  Taney,  dissenting: 

I  dissent  from  the  opinion  of  the  court,  "ttm 
principle  upon  which  the  case  is  decided  it  m 
important,  and  will  opemte  so  •widely,  [*«01 
that  I  feel  it  my  duty  to  show  the  ground*  upon 
which  I  differ.  This  will  be  done  as  briefly 
as  I  can ;  for  my  object  is  to  state  the  prineipla 
of  law  upon  which  my  opinion  is  formed,  ratli- 
er  than  to  argue  them  at  length. 

The  opinion  of  the  court  treats  this  contro- 
versy as  a  conflict  between  the  jurisdiction  and 
rights  of  a  state  court,  and  the  jurisdiction  and 
rights  of  a  court  of  the  United  States,  as  a  con- 
flict between  sovereignties,  both  acting  by  their 
officers  within  the  spheres  of  their  acknowl- 
edged powers.  In  my  judgment,  this  ia  a  mia- 
taken  view  of  the  question  presented  by  the 
record.  It  is  not  a  question  between  the  rela- 
tive powers  of  a  State  and  the  United  States, 
acting  through  their  judicial  tribunals,  Imt 
merely  upon  the  relative  powers  and  dubiea  of 
a  court  of  admiralty  and  a  court  of  common 
law  in  the  case  of  an  admitted  maritime  lien. 
It  is  true  that  the  Court  of  Admiralty  is  «  court 
of  the  United  States,  and  the  court  of  eoounon 
law  is  a  court  of  the  State  of  Pennsylvania. 
But  the  very  same  questions  may  arise,  and,  in- 
deed, have  arisen,  where  both  courts  are  created 
by  and  acting  under  the  same  sovereignty. 
And  the  relative  powers  and  duties  of  a  court 
of  admiralty  and  a  court  of  common  law  can 
upon  no  sound  principles  be  different,  because 
the  one  is  a  court  of  the  United  States  and  the 
other  the  court  of  a  State.  The  same  ml<>« 
which  would  govern  under  similar  ciKaB. 
stances,  where  the  process  of  attachment  or  a 
fieri  facias  had  issued  from  a  Circuit  Court  of 
the  United  States  exercising  a  common  Ian- 
jurisdiction,  must  govern  in  this  ease.  The 
Court  of  Admiralty  and  court  of  common  law 
have  each  their  appropriate  and  preserilMd 
sphere  of  action,  and  can  never  come  in  con- 
flict, unless  one  of  them  goes  outside  of  its 
proper  orbit.  And  a  court  of  common  law,  al- 
though acting  under  a  State,  has  no  right  to 
place  itself  within  the  sphere  of  action  apfno- 
priated  peculiarly  and  exclusively  to  a  oonrt  of 
admiralty,  and  thereby  impede  it  in  the  dis- 
charge of  the  duties  imposed  upon  it  by  Oie 
Constitution  and  the  law. 

There  are  some  principles  of  law  which  have 
been  so  long  and  so  well  established  that  it  is 
sufficient  to  state  them  without  referring  to  an* 
thorities. 

The  lien  of  seamen  for  their  wages  is  pritw 
and  paramount  to  all  other  claims  on  the  veaael 
and  must  be  first  paid. 

By  the  Constitution  and  laws  of  the  United 
States,  the  only  court  that  has  jurisdiction  over 
this  lien,  or  authorized  to  enforce  it,  is  the 
Court  of  Admiralty,  and  it  is  the  duty  of  ttet 
court  to  do  so. 

The  seamen,  as  a  matter  of  right,  are  entitled 
to  the  process  of  the  court  to  enforce  payment 
promptly,  in  order  that  they  'may  not  [*«0S 
be  left  penniless,  and  without  the  means  of  sap- 
port  on  shore.  And  the  right  to  this  remedy 
IS  as  well  and  firmly  established  as  th«  right 
to  the  paramount  lien. 

No  court  of  common  law  can  enforce  or  dis- 
place this  lien.  It  has  no  jurisdiction  over  it, 
nor  any  right  to  obstruct  or  intprfere  with  the 
lien,  or  the  remedy  which  is  given  to  the  seamaa. 
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A  general  creditor  of  the  ship  owner  has  no 
lien  on  the  vessel.  When  she  is  attached  (as  in 
this  case)  by  process  from  a  court  of  common 
law,  nothing  is  taken,  nor  can  be  taken,  but 
the  interest  of  the  owner  remaining  after  the 
maritime  liens  are  satisfied.  The  seizure  does 
not  reach  them.  The  thing  taken  is  not  the 
whole  interest  in  the  ship.  And  the  only  in- 
terest which  this  process  can  seize  is  a  second- 
ary and  subordinate  interest,  subject  to  the 
superior  and  paramount  claims  for  seamen's 
wages;  and  what  will  be  the  amount  of  those 
claims,  or  whether  anything  would  remain  to 
be  attached,  the  court  of  common  law  cannot 
know  until  they  are  heard  and  decided  upon  in 
the  Court  of  Admiralty. 

I  do  not  understand  these  propositions  to  be 
disputed. 

Under  the  attachment,  therefore,  which  is- 
sued from  the  common  law  court  of  Pennsylva- 
nia, nothing  was  legally  in  the  custody  of  the 
sherifT  but  the  interest  of  the  owner,  whatever 
it  might  prove  to  be,  after  the  liens  were  heard 
and  adjudicated  in  the  only  court  that  could 
hear  and  determine  them.  The  common-  law 
process  was  not  and  could  not  be  a  proceeding 
in  rem,  to  charge  the  ship  with  the  debt,  for 
the  creditor  has  no  lien  upon  her,  and  the 
coart  had  no  jurisdiction  over  anything  but  the 
owner's  residuum. 

The  whole  ship  could  not  be  sold  by  them, 
so  as  to  convey  an  absolute  right  of  property 
to  the  purchaser.  And  even  what  was  seized 
was  not  taken  to  subject  it  to  the  payment  ot 
the  debt,  but  merely  to  compel  the  owner  to 
appear  personally  to  a  suit  brought  against  him 
in  personam  in  the  court  which  issued  the  proc- 
ess of  attachment.  It  was  ancillaipr  to  the 
suit  against  him  personally,  and  nothing  more. 
The  vessel  woifld  he  released  from  the  process, 
and  restored  to  him,  as  soon  as  he  gave  bail  and 
appeared  to  the  suit;  and  she  would  be  con- 
demned and  sold  only  upon  his  refusal  to  ap- 
pear. But,  according  to  the  laws  of  the  State 
and  the  practice  of  the  common  law  court, 
twelve  months  or  more  might  elapse  before  the 
vessel  was  either  sold  or  released  from  the  proc- 
ess. 

The  question,  then,  is  simply  this:  can  a 
court  of  common  law,  having  jurisdiction  of  only 
a  subordinate  and  inferior  interest,  shut  the 
doors  of  justice  for  twelve  months  or  more 
against  the  paramount  and  superior  claims  of 
603*]  seamen  for  wages  'due,  and  prevent 
them  from  seeking  a  remedy  in  the  only  court 
that  can  give  it?  I  think  not.  And  if  it  can  be 
done,  then  the  paramount  right  of  seamen  for 
wages,  so  long  and  so  constantly  admitted,  is  a 
delusion.  The  denial  of  the  remedy  for  twelve 
months  or  more  after  the  ship  has  arrived  is 
equivalent,  in  its  effect  upon  them,  to  a  denial 
of  the  lien;  substantially  and  practically  it 
would  amount  to  the  same  thing.  And  it  is 
equally  a  denial  of  the  right  of  the  Court  of  Ad- 
miralty to  exercise  the  jurisdiction  conferred  on 
it  by  the  Constitution  and  laws  of  the  United 
States. 

Now  it  ia  very  clear,  that  if  this  ship  had 
been  seized  by  process  from  a  common  law 
court  of  the  United  States  for  a  debt  due  fiom 
the  owner,  the  possession  of  the  Marshal  under 
that  process  would  have  been  superseded  by 
process  from  the  admiralty  upon  a  preferred 
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maritime  lieu.  This  I  understand  to  be  admit- 
ted.  And  if  it  be  admitted,  I  do  not  see  how 
the  fact  that  this  process  was  from  a  common 
law  court  of  a  State,  and  served  by  its  own 
officer  can  make  any  difference;  for  the  com- 
mon law  court  of  a  State  has  no  more-  right  to 
impede  the  admiralty  in  the  exercise  of  ita 
legitimate  and  exclusive  powers,  than  a  com- 
mon law  court  of  the  United  States.  And  tlie 
sheriff,  who  is  the  mere  ministerial  officer  of 
the  court  of  common  law,  can  have  no  greater 
power  or  jurisdiction  over  the  vessel  than  the  i 
court  whose  process  he  executes.  He  seizes 
what  the  court  had  a  right  to  seize;  he  has  no 
right  of  possession  beyond  it;  and  if  the  in- 
terest over  which  the  court  has  jurisdiction  ia 
secondary  and  subordinate  to  the  interest  over 
which  the  admiralty  has  exclusive  jurisdiction, 
his  possession  is  secondary  and  subordinate  in 
like  manner,  and  subject  to  the  process  on  the 
superior  and  paramount  claim.  It  is  the  proc- 
ess and  the  authority  of  the  court  to  issue  it 
that  must  determine  who  has  the  superior  right. 
And  if  the  one  is  to  enforce  a  right  paramount 
and  superior  to  the  other,  it  is  perfectly  im- 
material whether  the  first  process  was  served 
by  a  sheriff  or  the  Marshal.  Nor  does  it  malce 
any  difference  when  they  are  served  by  different 
officers  of  different  courts.  In  the  case  of  The 
Flora,  1  Hagg.  298,  the  vessel  had  been  seized 
by  a  sheriff  upon  process  from  the  Court  of 
King's  Bench.  She  was  afterwards,  and  while 
in  possession  of  the  sheriff,  arrested  upon  proc- 
ess from  the  admiralty  of  a  prior  maritime  lien, 
and  was  sold  by  the  Marshal  while  the  sheriff 
held  her  under  the  common  law  process.  The 
sale  by  the  Marshal  was  held  to  be  valid  by  tlie 
King's  Bench.  It  is  true,  that  the  creditor 
at  whose  suit  the  vessel  was  seized  by  the  sher- 
iff consented  to  the  sale,  and  claimed  to  come  in 
for  the  surplus  after  paying  the  maritime  lien. 
But  if  the  Marshal  could  not  lawfully  arrest 
'while  she  was  in  the  possession  of  the  [*C94 
sheriff,  he  could  not  lawfully  sell  under  that 
arrest,  nor  while  the  sheriff  still  held  posses- 
sion, and  no  consent  of  parties  would  make 
it  a  valid  marshal's  sale,  and  give  a  good  title 
to  the  purchaser,  if  the  sale  was  without  au- 
thority of  law.  The  validity  of  these  proceed- 
ings was  brought  before  the  courts  by  the  ship 
owner,  and  earnestly  litigated.  The  Court  of 
King's  Bench  sanctioned  the  sale,  not  upon  the 
ground  that  the  creditor  consented  to  it,  but 
upon  the  ground  that  the  Marshal  acted  under 
a  court  of  competent  authority  (see  note  301), 
and  they  refused  to  interfere  with  the  surplus 
which  remained  after  payment  of  seamen's 
wages,  which  had  been  paid  into  the  registry 
of  the  admiralty,  even  in  behalf  of  the  creditor 
who  had  seized  under  their  own  process.  The 
King's  Bench  did  not  seem  to  have  supposed 
that  there  was  any  conflict  of  jurisdiction  in 
the  case,  or  that  their  process  or  officer  liad 
been  improperly  interfered  with  by  the  Maraltal, 
nor  did  the  King's  Bench  hold  that  there  waa 
any  incongruity  in  the  possession  of  the  SherifT 
and  the  Marshal  at  the  same  time.  On  the 
contrary,  it  was  conceded  on  all  hands  that  the 
possession  of  the  sheriff  was  no  obstacle  to  the 
arrest  by  the  Marshal,  nor  any  impediment  in 
the  way  of  the  admiralty,  when  exercising  it* 
appropriate  and  exclus've  jurisdiction,  in  oi- 
forcing  claims  prior  and  superior  to  that  of  the 

Digitized  by  VjOOQlC 


dua-tiij 


Sveaeun  Coubt  of  the  United  Statcs. 


Dec.  Term, 


mttaebing  creditor.  Is  tlipre  any  substantial 
difference  between  tliat  case  and  the  one  before 
118?    I  can  see  none. 

Chancellor  Kent,  in  liis  Commentaries,  states 
the  principle  with  his  usual  precision  and  clear- 
ness, and  in  a  few  words.  In  vol.  Ist,  380, 
speaking  of  the  lien  fur  seamen's  wii<{('.i.  no 
•ays:  "Tlie  admiralty  jurisdiction  is  essential 
in  all  such  cases,  for  the  process  of  a  court  of 
common  law  cannot  directly  touch  the  thing  in 
specie."  And,  in  my  judgment,  the  process 
of  the  court  of  common  law  in  tins  case  did 
not  touch  the  interest  of  the  seamen  in  the 
ship. 

But  it  seems,  however,  to  be  supposed,  that 
the  circumstance  that  the  common  law  court 
was  the  court  of  a  State,  and  not  of  the  United 
States,  distinguishes  this  case  from  that  of  The 
Flora,  and  is  decisive  in  this  controversy.  And 
it  is  said  that  the  Royal  Saxon,  being  in  pos- 
session of  an  officer  of  a  state  court,  under 
process  from  the  court,  she  was  in  the  posses- 
sion of  an  officer  of  another  sovereignty,  and 
was  in  the  custody  of  its  law,  and  that  no  proc- 
ess could  be  scrveil  upon  her,  issuing  from  the 
court  of  a  different  sovereignty,  without  in- 
fringing upon  the  rights  of  the  State,  and  bring- 
ing on  unavoidably  a  conflict  between  the 
United  States  and  the  State. 

If,  by  another  and  different  sovereignty, 
it  is  meant  that  the  power  of  the  State  is 
sovereign  within  its  sphere  of  action,  as 
605*]  'marked  out  by  the  Constitution  of  the 
United  States,  and  that  no  court  or  officer  of 
the  United  States  can  seize  or  interfere  with 
property  in  the  custody  of  an  officer  of  a  state 
court,  where  the  property  and  all  the  rights  in 
it  are  subject  to  the  control  of  the  judicial  au- 
thorities of  the  State,  nobody  will  dispute  the 
proposition.  But  if  it  is  intended  to  say  that, 
in  the  administration  of  judicial  power,  the 
tribunals  of  the  States  and  the  United  States 
are  to  be  regarded  as  the  tribunals  of  separate 
and  independent  sovereignties,  dealing  with 
each  in  this  respect  upon  the  principles 
which  govern  the  comity  of  nations,  I  cannot 
assent  to  it.  The  Constitution  of  the  United 
Statfes  is  as  much  a  part  of  the  law  of  Pennsyl- 
vania as  its  own  Constitution,  and  the  laws 
passed  by  the  General  Government  pursuant 
to  the  Constitution  are  as  obligatory  upon  the 
courts  of  the  States  as  upon  those  of  the  Unit- 
ed States;  and  they  are  equally  bound  to  re- 
spect and  uphold  the  acts  and  process  of  the 
courts  of  the  United  States,  when  acting  within 
the  scope  of  its  legitimate  authority.  And  its 
courts  of  common  law  stand  in  the  same  relation 
to  the  courts  of  admiralty,  in  the  exercise  of 
their  judicial  powers,  as  if  they  were  courts  of 
common  law  of  the  United  States.  The  Con- 
stitution and  the  laws,  which  establish  the  ad- 
miralty courts  and  regulate  their  jurisdiction, 
are  a  part  of  the  supreme  law  of  the  State ;  and 
the  State  could  not  authorize  its  common  law 
courts  to  issue  any  process,  or  its  officers  to 
execute  it,  which  would  impede  or  prevent  the 
Admiralty  Court  from  performing  the  duties 
imposed  upon  it,  on  exercising  the  power  con- 
ferred on  it  by  the  Constitution  and  laws  of  the 
United  States.  The  State  courts  have  not,  and 
cannot  have,  any  jurisdiction  in  admiralty  and 
maritime  liens,  to  bring  them  into  conflict  with 
the  courts  of  the  United  Slates.    This  principle 
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appears  to  me  to  rest  on  the  clear  const  ruction 
of  the  Constitution,  and  has  been  maiutaiunl 
by  eminent  jurists. 

Precisely  the  same  question  now  decid«Kl  came 
before  the  Circuit  Court  of  Mussaehusctts 
twenty  years  ago,  in  the  case  of  Certain  Logs 
of  Mahogany,  Thomas  Richardson,  Claimant,  re- 
ported in  2d  Sumn.  589;  and  also  before  the 
District  Court  of  the  State  of  Maine,  thirty 
years  ago,  in  the  case  of  Poland  v.  The  Freight 
and  Cargo  of  the  Brig  Spartan,  reported  in  1 
Ware,  143;  and  in  both  of  these  cases  the  point 
was  fully  considered  and  decided  by  the  court; 
and  in  both  it  was  held  that  a  previous  sorznre 
under  a  process  of  attachment  from  a  state 
court  could  not  prevent  the  admiralty  from  pro- 
ceeding in  rem  to  enforce  the  preferred  liens  of 
which  it  has  exclusive  jurisdiction. 

In  the  case  in  the  Circuit  Court  of  Massachn- 
chusetts,  Mr.  Justice  'Story  says:  "A  ['800 
suit  in  a  state  court  by  replevin  or  by  attach- 
ment can  never  be  admitted  to  supersede  the 
right  of  a  court  of  admiralty  to  proceed  by  a 
suit  in  rem,  to  enforce  a  right  against  that 
property,  to  whomsoever  it  may  belong.  The 
admiralty  does  not  attempt  to  enter  into  any 
conflict  with  the  State  court,  as  to  the  just 
operation  of  its  own  process;  but  it  merely  as- 
serts a  paramount  right  against  all  persons 
whatever,  whether  claiming  above  or  under  the 
process.  No  doubt  can  exist  that  a  ship  may  be 
seized  under  admiralty  process  for  a  forfeiture, 
notwithstanding  a  prior  replevin  or  attach- 
ment of  the  ship  then  pending.  The  same  thing 
is  true  as  to  the  lien  on  a  ship  for  seamen's 
wages,  or  a  bottomry  bond." 

I  quote  the  words  of  Mr.  Justice  Storj-, 
because  he  briefly  and  clearly  states  the  princ.- 
pie  upon  which  the  jurisdiction  of  the  respec- 
tive courts  is  regulated,  and  upon  which  I 
think  this  case  ought  to  be  decided.  The  Con- 
stitution and  laws  of  the  United  States  confer 
the  entire  admiralty  and  maritime  jurisdiction 
expressly  upon  the  courts  of  the  General  Gov- 
ernment. And  admiralty  and  maritime  liens 
are,  therefore,  outside  of  the  line  which  marks 
the  authority  of  a  common  law  court  of  a 
State,  and  excluded  from  its  jurisdiction.  And 
if  a  common  law  court  sells  the  vessel  to  which 
the  lien  has  attached,  upon  condemnation,  to 
pay  the  debt,  or  on  account  of  its  perishable 
condition,  it  must  sell  subject  to  the  maritime 
liens,  and  they  will  adhere  to  the  vessel  in  the 
hands  of  the  purchaser,  and  of  those  claiming 
under  him. 

Upon  what  sound  principle,  then,  of  judicial 
reasoning  can  it  be  maintained,  that  although 
the  process  of  a  common  law  court  cannot  reach 
the  maritime  liens,  yet,  by  laying  hold  of  some 
other  interest,  it  can  withdraw  them  from  ad- 
miralty for  an  indefinite  period  of  timet  It 
cannot  issue  its  mandate  to  the  admiralty,  not 
to  proceed  upon  those  liens:  but  according  to 
the  present  decision,  it  may  take  the  lien  out  of 
its  power  and  out  of  its  jurisdiction.  I  cannot 
be  persuaded  that  a  court  which,  by  the  Con- 
stitution of  the  United  States,  has  no  jurisdic- 
tion over  the  subject-matter — that  is,  the  mari- 
time lien— can  directly  or  indirectly  prevent  or 
delay  the  court  which,  by  the  Constitution,  has 
exclusive  jurisdiction,  from  fulfilling  its  judidai 
duty,  or  the  seamen  from  pursuing  their  reme- 
dy, where  alone  they  can  obtain  it. 
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But  tiM  decision  of  this  court  in  the  case  of 
Hagan  t.  Lucas,  10  Pet.  400,  it  is  said,  is  the 
same  in  principle,  and  must  govern  the  case 
now  before  us.  If  this  were  the  case,  I  should 
yield  to  its  authority,  however  reluctant  1 
might  feel  to  do  so.  But  in  my  judgment,  the 
point  decided  in  that  case  has  no  analogy  what- 
ever to  the  questions  arising  in  this. 
607*]  •In  the  case  of  Hagan  v.  Lucas,  10  Pet.- 
400,  a  judgment  had  been  obtained  in  the  State 
Court  of  Alabama  against  certain  defendants, 
and  an  execution  issued,  upon  which  certain 
slaves  were  seized  by  the  sheriff  as  the  property 
of  the  defendants.  Lucas,  the  defendant  in  this 
writ  of  error,  claimed  the  property  as  belonging 
to  him;  and,  under  a  statute  of  Alabama,  the 
property  was  restored  to  him  by  the  sheriff, 
upon  his  giving  bond  for  the  forthcoming  of 
the  slaves,  if  it  should  be  found  that  they  were 
the  property  of  the  persons  against  whom  the 
execution  was  issued.  And  proceedings  were 
thereupon  had,  to  try  before  the  court  the  right 
of  property,  according  to  the  provisions  of  the 
State  law.  Pending  these  proceedings,  a  judf;- 
ment  was  obtained  in  the  District  Court  of  the 
United  States  against  the  same  defendants, 
and  an  execution  issued,  which  the  Marshal 
levied  on  the  same  property  that  had  been 
seized  by  the  sheriff.  Liicas  thereupon  ap- 
peared in  court,  and  again  claimed  the  slaves  as 
belonging  to  him,  and  at  the  trial  exhibited 
proof  that  the  proceedings  to  try  the  right  of 
property    under   the   sheriff's    levy   were   still 

Sending  and  undetermined  in  the  State  coiuii. 
oth  the  court  l>elow  and  this  court  held,  that 
under  these  circumstances  the  property  could 
not  be  taken  in  execution  by  the  Marshal  upon 
process  from  the  District  Court  of  the  Umted 
States. 

But  what  was  the  principle  upon  which  that 
case  turned?  And  wliat  resemblance  has  it  to 
the  questions  we  are  now  called  on  to  consider? 
Here  were  two  courts  of  common  law,  exer- 
cising the  same  jurisdiction,  within  the  same 
territorial  limits,  and  both  courts  governed  by 
the  same  laws.  Neither  court  bad  any  pecul- 
iar or  exclusive  jurisdiction  over  the  property 
in  question,  nor  of  any  peculiar  right  or  lien 
upon  it.  The  State  court  had  the  same  power 
with  the  District  Court  to  hear  and  decide  any 
question  that  might  arise  as  to  the  rights  of 
property  of  any  person,  and  to  protect  any  liens 
and  priorities  of  payment  to  which  the  prop- 
erty or  its  proceeds  were  liable.  In  a  woi^, 
they  were  courts  of  concurrent  and  co-ordinate 
jurisdiction  over  the  subject-matter;  and  if  the 
plaintiff  in  the  District  Oourt  had  any  preferred 
interest  in  the  property,  or  any  superior  or 
prior  claim,  he  could  have  asserted  that  claim 
in  the  state  court,  and  have  obtained  there  the 
same  remedy  and  the  same  protection  of  his 
rights,  and  as  effectually  and  speedily,  as  the 
court  of  the  United  States  oould  have  afforded 
him. 

And  this  court,  in  deciding  the  case,  did 
nothing  more  than  adhere  to  a  rule  which,  I 
believe,  is  universally  recognized  by  courts  of 
justice — that  is,  thatbetween  courts  of  concur- 
rent jurisdiction,  the  couVt  that  first  obtains 
608*]  possession  of  the  controversy,  'or  of 
the  property  in  dispute,  must  be  allowed  to  dis- 
pose of  it  finally,  without  interference  or  in- 
terruption from  the  co-ordinate  court.  And 
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this  rule  applies  where  the  concurrent  ju- 
risdictions are  two  courts  of  the  United  States 
01  two  courts  of  a  State,  or  one  of  them  the 
court  of  a  State  and  the  other  a  court  of  the 
United  States.  It  was  no  new  question  when 
the  case  of  Hagan  v.  Lucas  came  before  this 
court;  but  an  old  and  familiar  one,  upon  which 
courts  of  concurrent  jurisdiction  have  necessa- 
rily uniformly  acted,  in  order  to  prevent  inde- 
corous and  injurious  conflicts  between  courts 
in  the  administration  of  justice.  Indeed,  this 
principle  seems  hardly  to  have  been  disputed 
in  that  case.  The  arguments  of  counsel  are  not 
given  in  the  report.  But,  judging  from  the 
opinion  delivered  by  the  court,  the  main  ques- 
tion seems  to  have  been,  whether  the  slaves 
were  not  released  from  execution  by  the  bond 
given  by  Lucas,  and  the  bond  substituted  in 
their  place.  The  court,  under  the  authority 
of  a  case  decided  in  the  State  Court  of  Ala- 
bama, held  that  they  were  not  released  from  the 
sheriff's  lev^,  and  therefore  applied  the  fa- 
miliar rule  in  relation  to  courts  of  concurrent 
jurisdiction. 

But  how  can  the  case  of  Hagan  v.  Lucas  in- 
fluence the  decision  of  this?  If  Pennsylvania 
had  an  admiralty  or  any  other  court  with  juris- 
diction over  maritime  liens,  and  the  attaching 
creditor  had  proceeded  in  that  court,  undoubt- 
edly the  same  principle  would  apply.  But  the 
State  has  no  such  court,  and  can  have  none 
such  under  the  Constitution  of  the  United 
States.  The  jurisdiction  of  the  District  Court 
is  exclusive  on  that  subject,  and  the  line  of  di- 
vision between  that  and  the  courts  of  common 
law  is  plainly  nnd  distinctly  drawn.  And  when 
the  District  Court  proceeded  to  enforce  the  lien 
for  seamen's  wages,  it  interfered  with  no  right 
which  the  creditor  had  acquired  under  the  pro- 
cess of  attachment,  nor  with  any  right  of  prop- 
erty subject  to  State  jurisdiction;  and  when 
the  District  Court,  acting  within  its  exclusive 
and  appropriate  jurisdiction,  proceeded  to  en- 
force the  preferred  and  superior  right  of  sea- 
men's wages,  it  claimed  no  superiority  over  the 
State  court;  it  merely  exercised  a  separate  and 
distinct  jurisdiction.  It  displaced  no  right 
which  the  attaching  creditor  had  acquired 
under  the  state  process,  nor  in  any  de- 
gree lessened  his  security.  Nor  did  it  interfere 
with  any  right  over  which  the  state  court  had 
jurisdiction.  If  the  liens  were  paid  without 
sale,  his  attnrhmont  still  held  the  ship.  If  she 
was  sold,  his  right,  whatever  it  was,  adhered  to 
the  surplus,  if  any  remained  after  discharging 
the  liens.  And  if  the  state  court  pnss(>d  judg- 
ment of  condemnation  in  Irs  favor,  he  would  be 
entitled  to  receive  from  the  registry  of  the 
admiralty  whatever  was  awarded  him  by  the 
state  court,  'if  there  was  surplus  en-  [*609 
ough  after  paying  the  superior  and  preferred 
claims^  for  maritime  liens.  I  can  see  no  conflict 
of  jurisdiction;  nor  can  there  be  any,  if  each 
tribunal  confines  itself  to  its  constitutional  and 
appropriate  jurisdiction. 

But  my  brethren  of  the  majority  seem  to 
suppose,  that  the  principle  decided  in  Hagan 
V.  Lucas,  10  Pet.  400.  goes  farther  than  I  un- 
stand  it;  and  that  it  has  established  the  prin- 
ciple, that  where  a  ship,  within  the  limits  of  a 
State,  is  atta-jlied  by  an  officer  of  a  State,  under 
process  from  a  state  court,  no  process  can  be 
served  upon  it  from  *  District  Court  of  the 
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United  States,  while  it  is  held  under  attach- 
ment  by  the  sheriff;  and  that  the  sheriff  might 
repel  the  Marshal,  if  he  attempted  to  serve  a 

Erocess  in  rem,  althoueh  it  was  issued  by  the 
•istrict  Court  of  the  United  States,  to  enforce 
a  paramount  and  a  superior  claim,  for  which 
the  ship  was  liable,  and  which  the  District 
Court  had  the  exclusive  right  to  enforce,  and 
over  which  the  state  court  had  not  jurisdiction. 
It  this  be  the  principle  adopted  by  this  court, 
and  be  followed  out  to  its  necessary  and  legiti- 
mate results,  it  must  lead  them  further,  I  am 
convinced,  than  they  are  prepared  to  ^o.  For 
it  might  have  happened,  that  after  this  vessel 
was  seized  by  the  sheriff,  and  while  she  re- 
mained in  his  possession,  it  was  discovered 
that  she  was  liable  to  forfeiture,  or  had  in- 
curred some  pecuniary  penalty  whidi  was  by  law 
a  lien  upon  her,  and  process  issued  by  the  Dis- 
trict Court  to  arrest  her,  in  order  to  enforce  the 
penalty  or  forfeiture.  In  such  a  case,  no  one,  I 
presume,  would  think  that  the  sheriff  had  a 
right  to  keep  out  the  Marshal,  and  prevent  him 
from  arresting  the  ship;  nor  would  such  an  ar- 
rest, I  presume,  be  regarded  as  a  violation  of 
the  sovereignty  of  the  State,  nor  an  illegal  in- 
terference' with  the  process  or  jurisdiction  of  ita 
courts.  Yet,  if  it  be  admitted  that  the  Marshal 
way  under  such  process  lawfully  take  posses- 
sion and  control  of  the  vessel,  upon  what  prin- 
ciple of  law  does  it  stand?  Simply  upon  this: 
that  the  rights  of  the  United  States  under  the 
Constitution  are  paramount  and  superior  to  the 
ri^t  of  the  attaching  creditor.  And  as  the 
District  Court  has  exdusive  jurisdiction  to  de- 
cide upon  them,  and  enforce  them,  and  the 
state  court  no  jurisdiction  over  them,  the  state 
court  cannot  lawfully  interfere  with  the  pro- 
cess of  the  District  Court,  when  exercising  its 
exclusive  jurisdiction  to  enforce  and  maintain 
this  paramount  and  superior  right. 

But  is  not  the  claim  for  marinen'  wages  su- 
perior and  paramount  to  the  claim  of  the  gen- 
eral creditor,  at  whose  suit  the  attachment  is- 
sued t  Has  not  the  District  Court  the  exclusive 
power  to  enforce  and  maintain  this  ri^ht,  and 
M  not  the  state  court  without  jurisdiction 
610*]  upon  the  subject  t  It  is  true,  that  *the 
seaman's  right  is  not  regarded  as  of  equal  dig- 
nity and  importance  with  the  rights  of  the 
United  States.  But  if  the  proposition  be  true, 
that  after  the  vessel  was  seized  by  the  sheriff 
she  was  in  the  custody  of  the  law  of  the  State, 
and  no  process  from  the  District  Court  would 
authorize  the  Marshal  to  arrest  her,  although  it 
was  issued  upon  a  higher  and  superior  right, 
for  which  the  ship  was  liable,  and  over  wfich 
the  State  court  bail  no  jurisdiction,  the  proposi- 
tion must  necessarily  embrace  process  to  en- 
force the  superior  and  prior  rights  of  the  Unit- 
ed States,  as  well  as  the  superior  and  privileged 
rights  of  individuals;  for  the  District  Court  has 
no  rieht  to  trespass  upon  the  sovereign  and  re- 
served rights  of  a  State,  or  to  interfere  unlaw- 
fully wii£  the  process  of  its  courts,  because  the 
United  States  are  the  libelants,  and  the  process 
issued  at  their  instance.  In  this  respect,  the 
United  States  have  no  greater  right  than  an  in- 
dividual. And  if  the  Royal  Saxon  might  have 
been  arrested  by  the  Marshal  to  enforce  the 
higher  and  superior  right  of  the  United  States 
in  the  appropriate  eourt,  I  can  see  no  reason 
why  be  might  not,  upon  the  same  grounds. 


make  the  arrest  to  enforce  and  protect  the  kill- 
er and  superior  rurht  to  mariners'  wages.  I 
think  it  will  be  difficult  to  draw  ai^'clear  line 
of  distinction  between  them,  and,  in  my  opinioB, 
the  process  may  be  lawfully  executed  by  tte 
Marshal  in  either  case.  I  agree  with  the  major- 
ity of  my  brethren  in  regarding  it  as  among  tiie 
first  duties  of  every  court  of  tiie  United  Saita 
carefully  to  avoid  trespassing  upon  the  rights 
reserved  to  the  States,  or  interfering  with  the 
process  of  their  courts  when  they  are  exercising 
either  their  exclusive  or  concurrent  jurisdicti<n 
in  the  matter  in  controversy.  And  with  the 
high  trusts  and  powers  confided  by  the  Consti- 
tution to  the  Supreme  Court,  it  is  more  espe- 
cially its  duty  to  abstain  from  all  such  inter- 
ference itself,  and  to  rerise  carefully  the  judg- 
ments' of  the  inferior  courts  of  the  United 
States  whenever  that  question  arises,  and  to  re- 
verse them  if  they  exce^  their  jurisdictioD. 
But  I  must  add,  that  while  in  my  judgment 
this  court  should  be  the  last  court  in  the  Union 
to  exercise  powers  not  authorized  by  the  Con- 
stitution, it  should  be  the  last  court  in  the 
Union  to  retreat  from  duties  which  the  Oonsti- 
tution  and  laws  have  imposed. 

It  has  been  suggested  that  this  was  a  foreign 
ship,  and  the  seamen  foreign  seamen,  and  tint 
they  are  not,  therefore,  embraced  in  the  Act  of 
Congress  which  gives  a  lien  upon  the  vessel 
for  seamen's  wages.  But  this  provision  of  the 
law  was  nothing  more  than  an  affirmance  of 
the  lien  which  was  given  by  the  maritime  law 
in  England  from  the  earliest  pefiod  of  its  enn- 
mercial  jurisprudence,  and  indeed  by  the  mar- 
itime law  of  every  nation  engaged  in  oommer- 
cial  adventures.  And  the  'English  law  [*•!! 
was  brought  with  them  by  the  colonists  when 
they  migrated  to  this  country,  and  was  invari- 
bly  acted  on  by  every  admiralty  court,  long  be- 
fore the  Act  of  Congress  was  passed. 

It  is  true,  that  it  is  not  in  every  case  obliga- 
toiy  upon  our  courts  of  admiralty  to  enforce  it 
in  the  case  of  foreign  ships,  and  the  right  or 
duty  of  doing  so  is  sometimes  regulated  with 
particular  nations,  by  treaty.  But  as  a  general 
rule,  where  there  is  no  treaty  regulation,  and 
no  law  of  Congress  to  the  contrary,  the  ad- 
miralty courts  have  always  enforced  the  lien 
where  it  was  given  by  the  law  of  the  State  or 
nation  to  which  the  vessel  belonged.  In  this 
respect,  the  admiralty  courts  act  as  intematioii- 
al  courts,  and  enforce  the  lien  upon  principles 
of  comity.  There  may  be,  and  somtimes  have 
been,  cases  in  which  the  court,  under  special 
circumstances,  has  refused  to  interfere  between 
the  foreign  seamen  and  ship  owner;  but  that  is 
always  a  question  of  sound  judicial  discretion, 
and  does  not  affect  the  jurisdiction  of  the  court, 
and,  like  all  questions  resting  in  the  judicial 
discretion  of  the  court  below  (such  as  granting 
or  refusing  a  new  trial,  continuing  a  case,  or 

?[uashing  an  execution),  it  is  not  a  subject 
or  revision  here,  and  furnishes  no  ground  for 
appeal,  or  for  imjpeaching  the  validity  of  the 
judpfment.  The  District  C»urt  undoubtedly  had 
jurisdiction  of  the  case,  if  in  its  discretion  it 
deemed  it  proper  to  exercise  it. 

Indeed,  there  appears  to  have  been  no  spe- 
cial circumstances  brought  to  the  notice  of  the 
court  to  induce  it,  upon  international  consider- 
ations, not  to  interfere.  There  was  no  objec- 
tion on  the  part  of  the  foreign  ship  owner  or 
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BMMt«r;  but,  on  the  contrary,  a  general  desire 
tltat  the  court  should  do  so.  And  certainly  this 
circumstance  was  not  even  adverted  to  in  the 
State  or  District  Court,  and  had  no  influence 
upon  the  opinions  of  either. 

It  is  perhaps  to  he  regretted  that  this  ques- 
tion of  jurisdiction  did  not  arise  t>etween  two 
courts  of  conunon  law,  but  has  arisen  between 
the  admiralty  courts  of  the  United  States  and  a 
common  law  court  of  the  State.  I  am  sensible, 
that  among  the  highest  and  most  enlightened 
minds,  which  have  been  nurtured  and  trained 
in  the  studies  of  the  common  law,  there  Is  a 
jealousy  of  the  admiralty  jurisdiction,  and  that 
the  principles  of  the  common  law  are  regarded 
as  favorable  to  personal  liberty  and  personal 
rights,  and  those  of  the  admiralty  as  tending 
in  a  contrary  direction.  And  under  the  influ- 
ence of  this  opinion,  they  are  apt  to  consider 
any  restriction  upon  the  power  of  the  tat- 
ter as  so  much  gained  to  the  cause  of  free 
institutions.  And  as  there  is  no  admiralty  ju- 
•  12*]  risdiction  reserved  *to  the  States,  and 
the  administration  of  justice  in  their  courts  is 
confined  to  questions  of  common  law  and  chan- 
cery, the  studies  and  pursuits  of  the  jurists  in 
the  States  do  not  generally  lead  them  to  exam- 
ine into  the  history  and  character  of  the  ad- 
miralty jurisdiction;  nor  to  inquire  into  its  use- 
fulness, and  indeed  necessity,  in  every  coun- 
try extensively  engaged  in  commerce.  Their 
opinions  are  naturally  formed  from  common 
law  decisions,  and  common  law  writings  and 
comraencaries.  And  no  one  has  contributed 
more  than  Lord  Coke  to  create  these  opinions. 
His  great  knowledge  of  the  common  law,  dis- 
played in  his  voluminous  writings,  has  made 
nim  a  hi^h  authority  in  all  matters  concerning 
the  administration  of  justice.  And  everyone 
who  in  early  life  has  passed  through  the  usual 
studies  of  the  common  law,  feels  the  influence  of 
his  opinions  afterwards,  in  all  matters  connect- 
ed with  legal  inquiries.  The  firmness  with 
which  he  resisted  the  encroachments  of  the 
Crown  upon  the  liberty  of  the  subject,  in  the 
reigns  of  James  I.  and  Charles  I.,  has  added  to 
the  weight  of  his  opinions,  and  impressed  them 
more  strongly  and  durably  upon  the  mind  of 
the  student.  But  before  we  receive  implicitly 
his  doctrines  on  the  admiralty  jurisdiction,  it 
may  be  well  to  remember  that  in  the  case  of 
Smart  v.  Wolfe,  3  T.  R.,  348,  where  the  opinions 
of  Lord  Coke  were  referred  to  upon  a  question 
of  admiralty  jurisdiction,  Mr.  Justice  Buller 
said:  "with  respect  to  what  is  said  relative  to 
the  admiralty  jurisdiction,  in  4  Inst.  135,  that 
part  of  Lord  Coke's  work  has  been  always  re- 
ceived with  great  caution,  and  frequently  con- 
tradicted. He  seems  to  have  entertained  not 
only  a  jealousy  of,  but  an  enmity  against,  the 
jurisdiction." 

I  need  not  speak  of  the  weight  to  which  this 
opinion  is  entitled,  when  judicially  pronounced 
by  Mr.  Justice  Buller  in  the  King's  Bench,  in 
deciding  a  well  considered  case  then  before  the 
court. 

Everyone  who  has  studied  the  history  of 
English  jurisprudence  generally,  and  who  has 
not  confined  his  researches  to  the  decisions  of 
the  common  law  courts,  and  the  commentaries 
or  writers  trained  in  them,  is  aware  that  a  very 
grave  contest  existed  for  a  long  time,  as  to  the 
relative  jurisdictions  of  the  Court  of  King's 
15  Ji.  ed. 


Bench  and  the  admiralty  after  the  passage  or 
the  Statutes  of  Richard  II.,  which  are  so  often 
referred  to.  And  this  controversy  was  contin- 
ued with  unabated  zeal  on  both  sides  after  the 
passage  of  the  Statutes  of  Henry  IV.,  and  Hen- 
ry VIII.,  on  the  same  subject. 

It  is  not  my  purpose  to  discuss  the  points  on 
which  the  courts  differed.  I  refer  to  the  eon- 
troversy  merely  to  show  that  the  construction 
given  to  the  English  Statutes  by  the 
•King's  Bench,  and  which  finally  nar- '['dlS 
rowed  so  much  the  jurisdiction  of  the  English 
admiralty,  was  earnestly  disputed  at  the  time 
by  many  of  the  most  distinguished  jurists  of 
the  day.  Indeed,  the  decisions  of  the  Kins's 
Bench  were  by  no  means  uniform,  and  the  opm- 
ions  of  conunon  law  judges  on  the  subject  wide- 
ly differed.  This  appears  by  the  opinion  of  the 
twelve  judges,  given  to  the  King  in  Council,  ac- 
cording to  the  usage  of  the  English  Govern- 
ment at  that  period  of  its  history,  and  also  by 
the  Ordinance  of  the  Parliament  in  1648,  both 
of  which  materially  differed  from  the  decisions 
made  before  and  afterwards  in  the  Kin^s 
Bench.  I  refer  to  these  opinions  particulany 
because  they  show,  past  doubt,  that  the  con- 
struction placed  upon  the  English  Statutes,  now 
so  confidently  assmned  to  have  been  the  admit- 
ted one  at  the  time,  was,  in  fact,  for  several 
generations,  earnestly  disputed  by  legal  minds 
of  the  highest  order,  an4  was  at  length  forced 
on  the  admiralty  by  the  controlling  power  of 
the  King's  Bench;  for,  whatever  justice  or 
weight  of  argument  there  might  be  on  the  part 
of  the  construction  of  the  admiralty  judges,  the 
power  was  in  the  King's  Bench.  It  exercised 
not  merely  the  ordinary  appellate  authority  of 
a  superior  court,  but  it  issued  its  prohibition, 
forbidding  any  other  court  to  try  a  suit  brought 
in  it  where  the  Judges  of  the  King's  Bench  de- 
nied the  jurisdiction  of  the  inferior  court,  and 
claimed  the  right  to  have  the  case  tried  before 
themselves. 

How  and  under  what  influences,  such  a  power 
would  be  exercised,  from  the  reign  of  Richard 
n.,  to  that  of  Henry  VIII.,  we  may  readily  im- 
agine. It  was  a  period  when  England  was  di- 
vided by  the  rival  claims  of  the  houses  of  York 
and  Lancaster  to  the  Crown,  and  was  often  con- 
vulsed by  civil  wars,  not  upon  questions  of  ciril 
liberty  or  national  policy,  but  merely  to  deter- 
mine which  of  the  claimants  should  be  their 
king;  and  when  the  monarch  who  succeeded  in 
fighting  his  way  to  the  throne,  framed  bis  pol- 
icy, and  appointed  the  officers,  civil  as  well  as 
military,  with  a  view  to  maintain  his  own  pow- 
er, and  destroy  the  hopes  of  his  adversary,  rath- 
er than  with  any  desire  to  promote  the  liberties 
of  the  people,  or  establish  an  enlightened  and 
impartial  administration  of  justice  in  his 
courts.  And  as  the  Kin^f  was  presumed  to 
preside  in  person  in  the  King's  Bench,  and  the 
judges  held  their  offices  at  his  ple.tsure,  no 
reader  of  history  will  doubt  the  temper  and 
spirit  in  which  power  was  exercised. 

But  we  are  not  left  to  conjecture  on  that  sub- 
ject. The  same  efforts  and  means  that  were  suc- 
cessfully used  to  break  down  the  Court  of  Ar- 
miralty,  were  also  used  at  the  same  time,  and 
by  the  same  men,  to  restrict  the  powers  of  the 
Court  of  Chancery,  •but  not  with  the  [••It 
like  success.  And  the  same  reasons  were  as- 
signed for  it — that  is,  that  it  proceeded  upon 
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the  principles  and  adopted  the  practice  of  the 
civil  law,  and  had  no  jury,  and  was  on  that  ac- 
count unfavorable  to  the  principles  of  civil  lib- 
erty, whilst  the  proceedings  at  common  law  sup- 
ported and  cherished  them.  These  hostile  ef- 
forts against  the  chancery  continued  until  the 
reign  of  James  I.,  and  were  made  with  renewed 
vigor  in  the  time  of  Lord  EUesmere,  who  was 
appointed  Lord  Keeper  by  Queen  Elizabeth,  and 
Chancellor  by  James  I. 

A  brief  passage  from  the  life  of  Lord  Chan- 
cellor EUesmere,  by  Lord  Campbell,  will  tell  us 
how  far  the  earlier  decisions  of  the  Courts  of 
King's  Bench  on  the  Statutes  of  Richard  IL, 
Henry  IV.,  and  Henry  VIU.,  which  are  so  often 
pressed  upon  us,  ought  to  be  respected  as  just 
interpretations  of  these  Statutes,  and  also  how 
far  we  ought  to  regard  those  judges  as  high  and 
impartial  jurists,  seeking  only  to  maintain  free 
institutions  when  they  give  judgments  restrain- 
ing the  jurisdiction  of  other  courts. 

The  passage  I  quote  from  Lord  Campbell  is 
in  his  2d  vol.  Lives  of  the  Chancellors,  184,  18S 
(London  ed.  of  1845),  where,  after  stating  that 
few  of  his  (Lord  Ellesmere's)  judgment  had 
come  down  in  a  shape  to  enable  us  to  form  an 
opinion  of  their  merits,  but  that  they  were  said 
to  have  been  distinguished  for  sound  learning, 
lucid  arrangement,  and  great  precision  of  doc- 
trine, he  proceeds  in  the  following  words: 

"The  only  person^by  whom  he  was  not  en- 
tirely approved  were  the  common  law  judges. 
He  bad  the  boldness  to  question  and  correct 
their  pedantic  rules  more  freely  than  Lord 
Keeper  Puckering,  Lord  Keeper  Bacon,  or  any 
of  his  predecessors,  had  done,  and  not  unfre- 
quently  he  granted  injunctions  against  execu- 
tions on  common  law  judgments,  on  the  ground 
of  fraud  in  the  plaintin,  or  some  dcKct  of 
procedure  by  which  justice  had  been  defeated. 
He  thus  not  only  hurt  the  pride  of  these  vener- 
able magistrates,  but  he  interfered  with  their 
Profits,  which  depended  mainly  upon  the  num- 
er  of  suits  brought  before  them,  and  the  rep- 
utation of  their  respective  courts.  These 
jealousies;  which  begun  so  soon  after  his  ap- 
pointment, went  on  constantly  increasing,  till 
at  last,  as  we  shall  see,  they  produced  an  ex- 
plosion which  shook  Westminster  Hall  to  ita 
center. 

We  need  nothing  further  to  show  what  re- 
spect is  due  to  the  opinions  of  judges  actuated 
by  such  motives. 

The  legislation  of  England,  however,  in  the 
present  age,  when  the  principles  of  civil  lib- 
erty and  enlightened  jurisprudence  are  better 
understood,  shows  that  the  restrictions  upon 
•  IS*]  'the  admiralty  jurisdiction,  imposed  by 
the  King's  Bench,  have  been  found  unsuitable 
to  the  wants  of  a  great  commercial  people,  and 
that  the  enlargement  of  that  jurisdiction  is  not 
regarded,  at  the  present  day,  as  adverse  to  the 
march  of  liberal  and  free  institutions.  And  the 
decisions  of  the  King's  Bench  having  been  too 
firmly  established,  by  repeated  adjudications,  to 
be  removed  by  judicial  authority.  Parliament 
interposed,  and  by  the  Statute  of  3d  and  4th 
Victoria,  passed  in  1840,  restored  to  the  court 
many  of  the  most  important  powers  in  civil 
cases  that  had  been  wrested  from  it  by  the  de- 
cisions in  the  King's  Bench.  The  courts  of  com- 
moB  law  proved  to  be  far  less  suited  for  such 
eontrovereteB.  And  it  ia  no  small  evidence  of 
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the  soundness  of  the  doctrines  heretofore  npheld 
by  this  court,  that  with  the  powers  restored  bf 
Parliament,  the  English  admiralty  now  exer- 
cises nearly  the  same  jurisdiction  which  this 
court  had  previously  maintained  to  be  the  ap- 
propriate and  legitimate  power  of  a  oonrt  of 
admiralty.  A  synopsis  of  the  jurisdiction  of 
the  English  admiralty,  as  now  established,  ia 
stated  in  1  Kent's  Com.  371,  372,  in  the  notet. 
But  it  is  proper  to  remark,  that  in  stating  is 
these  notes  the  admiralty  jurisdiction  as  recog- 
nized in  the  United  States,  I  think  it  is  statd 
too  broadly — ^broader  than  this  court  has  nne- 
tioned;  for,  as  regards  the  jurisdiction  in  pol- 
icies of  insurance^  I  believe  it  has  never  beta 
asserted  in  any  circuit  but  the  first,  and  cer- 
tainly has  never  been  brought  here  for  adjudi- 
cation. 

This  brief  review  of  the  long  contest  in  Eng- 
land, between  the  Courts  of  King's  Bench  aM 
the  admiralty,  seemed  to  be  necessary,  as  it 
shows  past  doubt  that  the  efforts  of  the  fonser 
to  take  away  the  jurisdiction  of  the  latter,  and 
to  compel  the  suitors  to  seek  redress  in  the 
King's  Bench,  did  not  arise  from  any  anxiety  to 
preserve  free  institutions,  and  that  the  chaivn 
made  against  the  admiralty,  of  favoring  £■• 
potic  principles,  and  usurping  power*  which  iU 
not  belong  to  it,  are  without  foundation.    It 
shows,  moreover,  that  the  persevering  encroach- 
ments of  the  King's  Bench,  and  its  unwamuit- 
ed  construction  of  the  English  Statutes,  wen 
constantly  disputed  and  opposed  by  enlightened 
jurists.    The  contest  was  carried  on  to  a  very 
late    period,    with    varying   decisions,   in  tM 
Court  of  King's  Bench  itself,  upon  the  subject, 
and  no  certain  and  definite  line  of  jurisdictioa 
in  admiralty  appears  to  have  been  fixed  ud 
established,  even  at  the  period  of  the  Americta 
Revolution,  and  indeed  not  until  the  passage  of 
the  late  Act  of  Parliament. 

And  if  we  are  to  look  to  England  for  an  a- 
ample  of  enlightened  policy  in  the  government, 
and  a  system  of  jurisprudence  suited  to  tbt 
wants  of  a  great  commercial  nation,  or  a  just 
and  impartial  administration  of  the  laws  by  ju- 
dicial tribunals  upon  'principles  most  [*•!( 
favorable  to  civil  liberty,  I  should  not  look  to 
the  reigns  of  Richard  II.,  or  of  Henry  IV.,  or 
Henry  VIII.,  for  either.  And  I  should  rather 
expect  to  find  examples  worthy  of  respect  tnd 
commendation  in  the  England  of  the  present 
day,  in  her  Statute  of  3d  and  4th  of  Victoria,  in 
the  elevated  and  enlightened  character  of  iti 
present  courts  of  justice,  and  in  their  mutual 
respect  and  consideration  for  the  acts  and  au- 
thority of  each  other,  without  any  display  of 
jealousy  or  suspicion. 

As  to  the  unfavorable  tendencies  of  the  ad- 
miralty jurisdiction,  it  is  perhaps  sufficient  t« 
say,  that  under  the  Constitution  of  the  United 
States  it  has  no  criminal  jurisdiction ;  nor  it 
the  suitor  without  the  protection  of  a  trial  bj 
jury,  if  the  legislative  body  which  creates  tin 
court  and  regulates  its  powers  think  proper  to 
give  the  right.  There  is  nothing  in  the  cluln^ 
ter  and  proceedings  of  the  admiralty,  incam- 
patible  with  the  trial  by  jury.  And,  indeed,  it 
has  already  been  given  to  a  certain  extent  by 
the  Act  of  Congress  of  1845,  and  may  at  the  wiD 
of  Congress  be  given  in  every  case,  if  it  is  s«^ 
posed  the  purposes  of  justice   require  it 

I  «an  therefore  see  no  ground  for  jealousy  or 
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-enmity  to  the  adminlty  jariadietioii.  It  hu  in 
it  no  one  qnality  ineoMJetent  with  or  unfavor- 
«Me  to  free  inetitntions.  The  timpllci^  «nd 
oelerity  of  ita  prooeedings  make  a  juriamction 
of  that  kind  a  necessity  in  ererr  just  and  «i- 
lightened  oommercial  nation.  The  delays  on- 
avoidably  incident  to  a  oourt  of  common  law, 
from  its  rules  and  modes  of  proceeding,  are 
equivalent  to  a  denial  of  justice  where  the 
rights  of  seamen,  or  maritime  contracts  or  torts 
are  concerned,  and  seafarinff  men  the  witnesses 
to  prove  them;  and  the  public  confidence  is  con- 
clusively proved  by  the  well  known  fact,  that 
in  the  great  majority  of  cases,  where  there  is 
a  choice  of  jurisdicuons,  the  party  seeks  his 
remedy  in  the  Court  of  Admiralty  in  preference 
to  a  oourt  of  common  law  of  the  State,  how- 
■ever  eminent  and  distinguished  the  state  tri- 
bunals may  be. 

The  opinions  of  Lord  Coke,  in  all  matters  re- 
lating to  the  laws  and  institutions  of  England, 
were  deeply  impressed  upon  the  English  na- 
tion, and  for  a  long  time  exercised  a  controlling 
influence.  But  with  the  advance  of  knowledge, 
and  a  more  enlightened  judgment  in  the  science 
of  government  and  jurisprudence,  the  courts  of 
justice  have  not  shut  their  eyes  to  errors  com- 
mitted under  the  influence  of  prejudice  or  pas- 
sion. This  is  evident  from  the  language  of  Mr. 
Justice  Buller  hereinbefore  mentioned,  by  the 
respect  shown  to  the  iurisdiction  and  authority 
of  the  admiral^  in  the  case  of  The  Flora,  in  1 
46  IJ.  ed. 


Hagg.  298,  and  by  the  recent  Act  of  Parlia- 
ment; and  I  can  see  no  good  'reason  for  ['SIT 
fostering  in  the  common  law  courts  of  this 
oounti^,  whether  state  or  federal,  opinions 
springing  from  prejudices  which  arose  out  of 
the  oonmcts  of  the  times,  and  which  tend  to 
create  jealousies  and  suspicions  on  their  part, 
and  produce  discord  instead  of  harmony  and 
mutual  good  feeling  in  the  tribunals  of  justice. 
These  jealousies  and  suspicions  of  Lord  Coke 
undoubtedly  grew  out  of  the  vehement  conflicts, 
personal  as  well  as  political,  in  which  he  was  so 
prominently  eng^ed  during  all  his  lifetime. 
They  have  been  discarded  and  disowned  in  the 
courts  of  the  country  from  which  we  derived 
them,  and  also  emphatically  repudiated  by  the 
Stat,  of  3  and  4  of  Victoria. 

And  believing,  as  I  do,  upon  the  best  consid- 
eration I  am  able  to  give  to  the  subject,  that 
the  decision  and  the  principle  upon  which  the 
opinion  of  the  court  founds  itself  is  inapplica- 
ble to  the  case  before  us,  and  that  if  it  is  car- 
ried out  to  its  legitimate  results  it  will  deprive 
the  admiralty  of  power,  .useful,  and  indeed  nec- 
essary, for  the  purposes  of  justice,  and  con- 
ferred on  it  by  the  Constitution  and  laws  of  the 
United  States,  I  must  respectfully  record  my 
dissent. 

Messrs.  Justices  Wayne,  Grier  and  Clifford, 
also  dissent,  and  concur  fully  in  the  preceding 
views  expressed  by  the  Chief  Justice. 
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